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IN THE

Supreme Court of Appeals of Vir.gioia
AT RICHMOND.

Record No. 2805
lL ETTA B.AECHER, Plaintiff in Error,
.versus

DANA ANN McFARLAND, AN IN;F'ANT WHO SU:ES :SY
DANIEL C. McFARL.AND, HER FATHER AND
NEXT FRI]PND, Defendm;it in Erro~.
.

PETITION ~OR WRIT OF ERROR Al\TD
. BUPERSEl)E.A.8. .

To the Honorable Justice.s of the Supreme Court of Appeals
of Virginia:

Petitioner, M. Etta Baecher, respectfully represents that
she is aggrieved by a final judgment of the Circuit Court of
the City of Norfolk rendered ~gainst her in favor of Dana
Ann McFarland, an hifant, who sues by Danjel C. McFarland,
her father and next friend,, on the 16th day of September,
1943, for $500.00, and interest from April 28, 1943, and costs,
in an action of trespijss on the -case for personal injury, and
by which judgment the Court refused to set aside the verdict
of a jury and entered judgment on the verdict. A transcript
of the record, and exhibits are herewith filed, to which reference is made.
There is prac.ticlJ;lly no conflict in the evidence, so the appellate court is not· hampered by the decision of the jury
and trial col,lrt; the case re~lly clepe;nding on questions of
law.

2
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·THE FACTS, stripped of useless ·details, are:

Petitioner., Mrs. Baec;her, defendant below, at the time of'
the accident, and for some years prior thereto, had owned a
large tract of land in the suburbs of Norrolk City, on which
her residence stands, and she hacl a private road leading to
her property from the public street called Ashland Circle.
More than one hundred feet from the public street she maintained a fence separating different parts of her property, she
owning on both sides ·of this fence, with private gates through
this fence, so that anyone coming up her private road to her
residence would come through one of the gates to g·et through
this fence, there being a small gate for pedestrians and a
large gate for vehicles. This fence was a plain stock wire
fence with wooden posts and supports to a height of four
feet from the ground, and over the top of the plain stock
wire three strands of barbed wire were placed, intended to
discourage dogs from climbing the fence, as sheep were kept
within and dogs had disturbed the sheep. At the time of the
accide11t, ·and for sometime b_efore., a horse had been kept
within this fence. On tl1e day of the accident, Dana Ann McFarland, plaintiff below, a child of five years, was a visitor
at her grandmother's house on Ashland Circle, and the child
unattended went towards the fence to see the horse, climbed
up on the fence until her head got as high as the barbed wire,, .
ancl being called by ,her gTandmotl1er, knocked her face
against the· barbed wire and cut her face, so that several
stitches had to be taken tl;terein, that being the injury for
which the damages were awarded.
.
There was a clear sign by the private road saying Baecher
Road, Private (R.., p. 55), Mrs. Baecher had not invited the
child on the premises, and no person, child or adult, was
shown to ever have climbed on the fence before, and there
could be no legitimate reason to climb on the fence.
The
photograplis exhibited should be studied to very clearly
3• •understand the situation.·
The declaration averred that the child "wag stmidin,q
close to said barbed wire fence,. at a place where. she had the
right to be, and without fault on her part, slipped and fell
ag;ainst the said barbed wire fence" (Italics added), without
any intimation that the child was more than a hundred feet
from the street, where she had no rip:ht to be, and had then
<·limbed up on the fence where she had no rig-ht to climb, and
lmrt herself against the barbed wire., which slie could not
reach without climbing.
The evidence shows eonclusively that the child was where
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she had no right to be, and had hurt herself by means of
climbing as above stated.
The date of the accident wa~ November ~' 1940..

4*

*THE ERRORS ASSIGNED ARE, that the Circuit
Court erred:

1. In not striking out the evidence offered for tl1e plaintiff.
.
2. In not setting aside the verdict as contrary to the law
and the evidence, plainly wrong, and without evidence to
support it.
3. In granting· instructions for plaintiff, P-1, P-2, P-3, and
P-4, this assig'll.Illent being as to each of these instructions.
4. In refusing instructions 3-D and 4-D asked by defendant, this assignment being· as to each of these instructions.
5. In allowing· hearsay evidence from Mrs. Annie C. Me-

F~~d

.

THE ARGUMENT will first deal with the . question of
whether the verdict should. riot be set aside and final judg·ment rendered for Mrs. Baecher, because the' v~rdict is contrary to the law and the evidence.~ without evidence to support it, and plainly wmng, and this question really includes
assignments of error l and 2, and if !Irs. Baecber 's position
is correct as to this, the case will be concludecl without considering other errors assigned.
Tlie evidence plainly showing that plaintiff was not standing· close by the fence where she had any right to be, but that
slie climbed up on the fence where she liad no right, and
thereby reached the barbed wire whic11 sl1e could not have
reached without climbing-, the whole case for the plaintiff
-proceeded on the tl1eo1·y that Mrs. Baecl1er was liable for the
injury to the child by virtue of two ordinances of the City of
Norfolk, reading as follows (R., p. 45) :
Section 94:
''No barbed wire s1mll be usccl for enclosing any lot or lots
within the Citv of Norfolk.
5*
*'' .A fhie of $5.00 for each day shall he imposed for any
·
violation of this Sect.ion."
And Section 1215:
"No barbed wire fence shall be used along any publie
thoroughfare within the City.. "

A
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It was obvious tbat section 1215 gave :po possible color fo.r
recovery by plaintiff, so she was reduced to Section 94, and
did succes.sfully recover under tb1-1t section, pursuant to instruction P-3, granted for plaintiff (R .., p. 73).
We submit that on no possible theory could the plaintiff be
entitled to recover under the undisputed evidence in this case.
She was a pure trespasser, more than a hundred feet from
~ public ~treet; she climbed on the fence intentionally and got
high enough to reach the barbed wire, which she could not
llave reached without climbing, and she alone was the cause
of her injury.
This ordinance, Section 94, furthermore, had no bearing
un~er the facts of this case. It says (R., p. 45):
''NQ barbed wire shall be used for enclosing any lot or lots
within the City of Norfolk."
It was clearly designed in reason and spirit and language,
to apply only as to fencing a boundary line between neighbori:µg owners' lots, where the neighbor mig·ht rub up against
the wire while on his own lot and get hurt. It was never intepded to ~pply to a case where the fence builder owned on
botlt sides of his fence. It was never intended to apply to ~n
owner building a barbed wire pen for his bull, or other
.aµimals, all within his own property, where a trespasser
might go to the fence.
Also., said ordinance w~s never intended to apply in
6" favor of •persons who climbed as trespassers from the
ground up to the barbed wire.
Suppose Mrs. Baecher had built. her dwelling house where
this fence stood, and had put barbed wire across her second
story windows as protection from burglars, and the child had
climbed up to the ·second story window to peep in and had
cut her face on the barbed wire Y
Reading section 1215 (R., p. 45), with section 94 (R., p. 45)
reinforces the position of Mrs. Baecher; for 1215 says a
barbed wire fence shall not be '' along any public thoroµg·hfare' ', thus protecting persons walking down the thoroughfare, while section 94 prohibits barbed wire for '' enclosing
any lot or lots'', thus protecting adjoining owners from walking against the barbed wire.
If a person was to be prohibited f1·om dividing parts of his
ow-n land by barbed wire, when he owned on both sides of the
fence, there would have been a single clear-cut ordinance, prohibiting the use of any barbed wire within the City, and such
an· ordin~nce would have been unreasonable and never passed
bv the Council.

:M. Etta Baec]1er v. Da.na Ann McFarland, etc.
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The whole reason and spirit of the ordinance shows it was
never intended for a case like the one at bar.
Children, even under seven, are not protected from injury
where they are trespassers.

v:

Clark
City of Richmimul, 83 Va. 355;
Walker v. Potomac F. & R.R. R. Co., 105 Va. 226;
Lunsford v. Colonial Coal Company, 115 Va. 346.

Moreover, even if it could be imagined that the ordinance,
Section 94, applied, breach thereof was no more than a condition, and not the proximate cause of the accident. As
7"' said in Crossu.,hite v. •'!FBoitthern Railwav Company, 181
Va. 40, 47, in quoting from a New York case : ·
'' An employee cannot recover for violation of the statutory
duty to provide safety appliances, such as the Boiler Inspection A.ct requires., unless the failure to comply with the statute is a proximate cause of the accident, which results in his
injury; if it 'merely creates a conditi01i or situation in which
the accident happens from other causes, there is no liability.'!'
(Italics added.)
·
And see Reid v. Brou;n., 181 Va. 718, 723.

'

The especial attention of the Court is called to the 6 photo:..
graphs filed as exhibits. The last one, "C ", shows very
clearly where the cl1ilcl climbed up on the fence.
8'"'

*3. Assig·nment of error Number 3 is as to granting
plaintiff's instructions.

·we submit tliat none of them should. have been given, as
there was no sufficient evidence to support any of them.
In addition, dealing with some of these instructions separately:
Instruction P-1 told the jury they should find for the plaintiff if they believed from the evidence she was injured by
negligence of i the defendant '' as covered in the declaration''
(R., p. 72). This instmction was not only indefinite, but in
the declaration it was averred that plaintiff "wa.s stmul-ing
close to said barbed wire fence, at a place where she had the
right· to be, and without fault on her part, slipped and fell
against the said barbed wi·re fence'' ( italics added) ; entirely
different from what the evidence showed.

6
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Instruction P-3 (R .., p. 73) reads:

"The Court instructs the ,Turv that hv ordinance of the
City of Norfolk it is provided tliat no barbed wire shall be
used to inclose any lot or lots in said City. If the jury be ..
lieves from the evidence that the defendant violated this
ordinance, then the Court instructs you that such violation is
negligence as a matter of law; and if the jury further believe
from the evidence that violation of this ordinance bv the de ..
fendant proximately caused or contributed to the fu.jury of
Dana McFarland, then their verdict must be for the plaintiff, Dana :McFarland."
This inst.ruction erroneously construed the ordinance as
applying· to this case, and justified recovery under it, and
ignored the fact that plaintiff was a trespasser, climbing on
the fence, and in nowise entitled to rely on the ordinance.

9*

""4. The Fourth assignment of error is as to refu~al of
Instructions 3-D and 4-D (R., p. 75), asked by defendant,
each being correct law, applicable under the evidence, and on
subjects as to which the jury sl1ould have been instructecl 1
to-wit:

(Instruction 3-D): "The Court instructs the jury that if
they believe from the evidence tlrn t the child was a trespasser
on defendant's land climbing on her fence when she got hurt
the jury should find for the defendant.''
(Instruction 4-D) : "For tbere to be liability arising from
the violation.. if any, of an ordinance, the violation must be
the proximate cause of the injur~,., and if there is an inclel)endent intervening· cause, then the violation of the ·ordinance
is not the proximate cause.''
5. The Fifth assip:nment of error, is to the action of the
trial court in allowing detrimental hearsay evidence from
·Mrs. Annie C. :McFarland, grandmother of plaintiff (R.,. pp.
28, 29, 77).
.

The declaration averred that defendant maintained a dang;erous and unlawful barbed wire fence '' dangerous to a.ll
persons who 1ni_qht be in close proximity to said fence,. and
particularly children; and thoul}h ofte1z requested to re-move

l\lI. Etta;l3aecher

V.

Dana Ann McFa1·land; etc.
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said unlawful and dangerous barbed wire fence, and well
knowing that said fence was dangerous, and that children
were accustomed to gather close thereto * * * refused to remove said barbed wire fence." (Italics added.)
Over the objection and exception of defendant, Mrs..Annie
C.. McFarland testified (R., pp.. 28, 29., 77, 78):
'' Q. Do you know whether any complaints have been made
to Mrs. Baecber, to your lmowledg·e, about the dangerous
character of that fence t
''A. I understand:. ·

'' Mr. Martin: I object unless she knows.
*"The Witness: They went to court.
''Mr. Martin: There ~wou]d be a record if they went
in court..
'' The Court: ·what was the question?
"Mr. Maupin: I asked her whether she knew any complaints had been made to lVIrs. Baecher about the dangerous
c]1aracter of tliat fence.
''The Witness: They took it to court.
''Mr. Martin: I object. That is hearsay..
''The Witness: I know they called over for me to go down
. with them and I told them no, that I was friendly with them
and I had no idea of going, that the barbed wire fence was
not hurting me. J\Trs. Mays is tbe one that called me.
'' Mr. Martin: ,ve save the }Joint on the ground of hears-ay, may it please th-0 court."
10*

"\Ve submit that this was the grossest kind of hearsay and
verv detrimental. There was no evidence that ~frs. Baecher
lmci been complained to about the barbed wire at any time,
and this hearsay evidence besides being hearsay does not
identify the time of the supposed complaint, whether before
or after tl1e accident.
11 •
*Petitioner adopts this petition as her opening brief,
this petition with a transcript of the record and exhibits
wilJ be presented to .Justice John ,v. Eg·gleston at his office
in the City of Norfolk, and counsel for petitioner desires to
state orally the reasons for granting the writ, and a copy
hereof was mailed to counsel for plaintiff below on the 3d
day of Novembe·r, 1943.
Petitioner prays that a writ of error and super.';edeas may
lle g-ranted, said judgment and errors reviewed and reversed,
final judgment rendered for }Jetitioner, or a new trial gr.anted,

Supreme Court of Appeals of Virginia

8

and such other and further relief granted as may be adapted
to the nature of the case.
M. ETTA BAECHER,
by JAS. G. MARTIN,
Counsel,
Western Union Building, Norfolk, Virginia.
The undersigned, an attorney duly qualified to practice in
the Supreme Court of Appeals of Virg·inia, certify that in my
opinion the judgment complained of in the foregoing petition
ought to be reviewed.

JAS. G. MARTIN,
Western Union Buiiding, Norfolk, Virginia.
Received Nov. 3, 1943.

..J. vV. E.
November 30, 1943. V\7 rit of error and s-upersedeas awarded
by the court. Bond $750.
M. B. W.

RECORD
VIRGINIA:
Pleas before the Circuit Court of the City of Norfolk,
at the Courthouse thereof, on Thursday, the 16th day of
September, 1943.

Be It Hemembered, that heretofore, to-wit: In the Circuit
Court of the City of Norfolk, at the First November Rules,
1941, came Dana Ann McFarland, an infant, who sues by
Daniel C. McFarland, her father and next friend, plaintiff,
and filed her declaration in Trespass on the case, against M.
Etta Baecher, defendant, in the following words and :figures:
Virginia:
In the Circuit Court of the City of Norfolk:

Dana Ann McFarland, an infant, who sues by Daniel C. McFarland, her father and next friend, Plaintiff.

v.

M. Etta Baecher, Defendant.

1\£. Etta Baecher v. Daua ..t\..un l\foFarland, etc.
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TRESPASS ON THE CASE.
DECLARATION.
0

Dana Ann McFarland, an infant of tender years, to-wit, of
the age of six years, who sues by Daniel C. McFarland, her
father and next friend, plaintiff, complains of M. Etta
Baecher, clefenclant, of a plea of trespass on the case, for this,
to-wit:
page 2

~

That heretofore, to-wit, on the 6th day of November, 1940, and for a long time prior thereto, and
from thence hitherto, the said l\L Et.ta Baecher owned and
occupied certain premises in the City of Norfolk:, Virginia,
upon a part of which premises tbe said M. Etta Baecher ·resides; and on, to-wit, the 6th day of November, 1940, and
for a long· time prior thereto, and from thence hitherto, the
said M. Etta Baecher permitted horses to go at large upon a
part of suid premises, and children were, on the 6th day of
November, 1940, and for a long· time prior thereto, and from
thence hitherto, accustomed to gather outside and in close
proximity to the fence inclosing the said premises of said M.
Etta Baecher and watch said horses, all of which was 'Yell
known to the said l\L Etta Baecher. And it then and there
became and was the dutv of said defendant to conduct and
maintain said premises in such a manner as not to render
the same dangerous to persons who mig·ht he near thereto.,
and particularly to children who were accustomed to g·ather
close to said fence inclosing- the same. But the said defendant
did not observe her dut}T aforesaid, but on the contrary, on
the day aud year aforesaid and for a long time prior thereto,
and from thence hitherto, the said l\L Etta Baecher negligently and unlawfully owned, operated and maintained a fence
of a dangerous and unlawful character, to-wit, a barbed wire
fence, around, across and inclosing· said premises owned by
her as aforesaid, and thereby negligently and unlawfully
created and maintained a condition dang·erous to all persons
who might be in close proximity to said fence, and particularly to children; and though often requested to repage 3 ~ move said unlawful and dangerous barbed wire
fence, and althoug·h well knowing that the said fence
was unlawful and dangerous, and that children were accuston!ed to gather close thereto., she, the said defendant, ]\f.
Etta Baecher, negligently and unlawfully refused to remove
said barbed whe fence; and negligently and unlawfully' kept
and maintained the same as aforesaid; and on, to-wit, the
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6th day of Nov~mber, 1'940, the said plaintiff, then and there
being a child of tender years, to-wit, of the age of five years,
was standing close to said barbed wire fence, at a place
where she had the right to be, and without fault on her part1
slippetl and fell against the said barbed wire fence so negligently and unlawfully owned, operated and maintained by
the said defendant as aforesaid, as a proximate result wbe1·eof
her face, limbs and body were seriously and permanently
gashed, torn, cut and lacerated, and the said plaintiff became
and was sick, sore, lame and disordered, and suffered great
pain and anguish, and so continued for a long· space of time;
and the said plaintiff, by reason of the premises, and as a
proximate result thereof, became and is scarred and disfigured, and will continue so to be scarred and disfigured as
long as she may live. To the damage of said plaintiff of

$2,500.00.

And therefore she brings her suite.

"\VM. G. :MAUPIN
p. q.
And thereupon., on the third Monday in August,
page 4 ~ 1942, at the rules held for the Circuit Courf aforesaid, came the plaintiff, and the alias process issued on the 31st day of .July, 1942, having been returned
executed, and said defendant having failed to appear, plead,
answer or demur, the common Ol'(ler was entered.

The following is the Se1·geant 's Return on the alias proc-

ess:
Executed in the City of Norfolk, Va., thh; the 3 day of Aug..
1942 by serving a copy hereof on M. Etta Baecher in person ..

LEE F. LA·wLER,
Sergt. City of Norfolk., Va.
By C. B. LI~SNER, Deputy.

And thereupon, on the first Monday in September, 1942, at
the rules held for the Circuit Court aforesaid, came the
plaintiff, and said defendant still having failed to appear,.
plead, answer or demur, the common order w·as confirmed
and writ of enquiry entered.
And on another clay, to-wit: In the Circuit Court afore~aid~ on the 13th day of October, 1942. ·
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· This day came the parties, by counsel, and thereupon on
the motion of the said defendant, who pleaded not
J)ag-e 5 ~ guilty, to which the plaintiff replied generally, it is
ordered that the judgment heretofore entered at the
rules be set aside, and issue is joined; and the further hearing is continued.
And on another day, to-wit: In the Circuit Court afore~aid, on the 28th day of April, 1943.
This day came again the parties, by counsel,· and there11pon came a jury:, to-wit: Jos. Morris, J. G. Claud, Jr., S. A.
],lickinger, C. L. Brant, J. R. Briggs, Jr., F. L. Arnold and
E. E. Gardner, who were sworn to well and truly try the issue joined, and having fully heai·d the evidence and argu1nent of counsel returned its verdict in the following words
and figures, to-wit: "vYc the Jury find for the plaintiff in
the rnm of Five Hundred Dollars ($500.00) ". And thereupon said defendant, by counsel, moved the Co11rt to set aside
the verdict of the jury and grant her a new trial on the
grounds that same is contrary to the law and the evidence;
:an~ the further hearing of which motion is ·continued..

· . .A.ml on another day, to-wit! · I11 the -Circuit Court aforesairl, on the day and year first hereinabove written, vfa.., on ,
the 16th day of September, 1943.

This day c1mrn again the parties, by counsel, and the motion for a new trial heretofore made herein in term
r~agc 6 } time having been fully heard and maturely considered by the Court is this day, in vacation, over·ruled. '\\Thereupon it is considered by the Court that said
plaintiff recover against said defendant the sum of Five Hundre< l ( $500.00) Dollars, with legal interest thereon from the
~8th clay of April, in the year, 1943, till paid, together with·
lier C'Osts alJout l1er suit in this behalf expended, to all of
whicl t said defendant., by counsel, duly excepted.
And said defendant having h1dicated her intention of applying to tlrn Supreme Court of Appeals of Virginia for a
'"Tit of error a11d supersedeas to the foreg·oing judgment, it
is ordered that execution upon said judgment be suspended
for the 11erio<1 of sixty (60) days from the date hereof .upon
said defendant, or someone for her, entering into and aclmowledging a proper suspending bond before the Clerk of
this Court in the penalty of Seven Hundred ($700.00) Dol-
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lars, with surety to be approved by said Clerk and with condition according to law.
The following is the Notice of Appeal=
Virginia:
In the Circuit Court

of

the City of Norfolk.

Dana Ann McFarland, an infant, who sues by Daniel C. McF:.uland, her next friend, Plaintiff,

v.

M. Etta Baecl:ter, Defendant.

To above named plaintiff, and attorney for plaintiff.
pogo 7

~

Take Notice, that on the 5th day of October, 1.943~
at 10 :00 o'clock A. M., I shall present to the J udg·e
of the al)ove named court at his office bills of exceptions and
exhibits in tbe above named case, in order to have them
signed, ant.henticated and made part of the record.
And on the same day at Noon, I shall apply to the Clerk
of said Court in his office for a transcript of the record in
saicl case, in 01·der to apply for a writ of error and supersedeas.
M. ETTA BAECHER,
by J.AS. G. MARTIN,
Counsel.
Ser,-ice Accepted Oct. 2nd, 1943.

,v~L G. MAUPIN, p. q.
The fo11owing are the Bills of Exceptions, Numbered l, 2
and :J:
page 8

~

Virginia :

In the Circuit Court of the City of Norfolk.
Dana Ann 1\foFm·land., an infant who sues by Daniel C.. McFarland, her father and next friend

v.
M. Etta Baecher

M. Etta Baecher v. Dana .Ann McFarland, etc.

13

.llfrs. Annie C. McFarland.

BILL OF EXCEP1.'I0NS NO. 1.
Be it remembered that on the trial of this case, the following is the evidence, and all the evidence which was introduced, as hereinafter shown, and the following are the instructions and a U the instructions granted, and refused, as
hereinafter shown, and the objections and exception~ as hereinafter shown with the incidents of the trial, ( and the exhibits
put in evidence J1ave been identified by the Judge ancl may
be carried to the Supreme Court of Appeals of "Virginia
without being· copied), to-wit:
~

MRS. AN:t\lJE C. McFARLAND,
a witne~s on behalf of the plaintiff, being first duly
sworn, testified as fo1lows:
page 9

Examined by Mr. Maupin:
Q. All rig·ht., l\frR. McFarland; what is your name¥
.A. Annie C. ::McFarland.
Q. What relationship d9 you bear to this little girl t
A. I am its grandmother.
Q. Where do you live, Mrs. McFarland?
A. At 1456 Aslllaucl Circle.
Q. How long have you lived there?
A. About 22 vears.
Q. Is that in "the City of Norfolk?
A. Yes, sir. I won't say 22 but 20 or 22, in that neighborhood, since it has been annexed to the City.
Q. This property of Mrs. Baecher lies directly behind your
property?
A. That lms been in court before. There is a lane back
of us and it is supposed to be for people who lived on that
side, own that part, and the other r;;ide is Baecher's. That
is what I have heard.
· Q. Now, Mrs. l\foFarland, between you and the corner going down Ashlai1d Circle, how many houses are there 1
A. Just one.
Q. Just one1.
A. Yes, sir.
page 10 ~ Q. Now, the corner that I speak of, does this
show where that partirular corner is (indicating
on photogTaph) 1 :
A. Yes, sir.
Q. And the gate thnt is down back here in this·photograph?
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llirs. Annie C. McFarland.
A.
Q.
A.
Q.

Yes.
Where does that lead?
That leads up to Mrs. Baecher's.
Mrs. Baecher 's property 7
A. Yes.
Q. Mrs. Baecher., the defendant here?
Yes, sir.
·

.L~.

Mr. Maupin: I introduce this photograph in evidence~

Note: The photograph was marked "Exhibit L"
By :Mr. Maupin:
Q. Now, come over l1ere, if you wil11 so the jury can see
this situation as I question you. Is this Ashland Circle down
here1
A. Yes, sir.
Q. And there appears to be a curb and guttering here leading up toA. '11.he fence.
Q. I:-i that street graded 1
A. It is not paved but it is graded.
pag·e 11 ~ Q. Is it paved with crushed stone; is there
crushed stone on it?
A. I guess so, yes. I um quite sure it is.
Q. There is one house here, the Payne house f
A. Yes~
q. And yours here 1
A. Yes, sir, and the little g'irI was right out there at the
back corner, this gate, and there is three strands of wire
there.
·
Q. There is a fence shown here that rnns over in that direction f
A. Yes, and joins Mrs. Payne's garag·e.
.
Q. Does that· show that fence IeacUug from Mrs .. Payne's
garagf~ to the gate?
A. Yes.
Q. ,\rith three strands of barbed wire on itr
A. Yes.
Q. " 7 as it in that condition on the 6th of November'?
A .. Yes, sir.
Q. Does this accurately represent the s~tuation theie when
Dmm was hurt?.
A .. Yes,. sir ..

M.· Etta Baecber v. Dana Ann ]\foFarland, etc.
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Mrs. An-nie G. McFarland.

Q. The 6th of November, 1940f
A. Yes, sir.
Mr. Maupin:
lJagc 12 } evidence.

I introduce this photograph in

Note: The photograph w.as marked "Exhibit 2."
By Mr. J\faupin:
Q. 1\frs. McFarland, is the public accustomed to using this
:street leading from Ashland CircleMr. Martin: He is calling it a street and asking if the
1mhlic uses it. It is a p:rivate lane of Mrs. Baeeher, and we
-object..
The Court: I overrule the objection.
Mr. l\fartin: We object to. whether the public uses it,, may
it please th~ court, and save the point on that. May we save
it along this ·line without interrupting!
The Court : Yes.

.By 1\Ir. Maupin:
Q. r:rhis roadway leading irom .Ashland Circle to the
·nnee.l1cr gate, is that used by the public generallyY
A.. I don :i know -about the public. People turn around up
there.

Q.. Is thut the way into the Baecher propertyY
A. Yes, sir.
Q. Anybody going to see th~ Baecbers would g-0 throng;h
there f
·A. Yes.

Q. And to that extent lt is used f
A. Yes, and just iike a street.. You could not
tell it from a street.
Q. It looks like a sheet, you mean!
A. Yes.
Q. :Mrs. 'McFarhmd, in this is shown the Baechcr Road
leading· inside of the premise·s?
A. Yes.
··
Q. And ]1ere is the fenc~ here, which l\fr. Martin called a
·stock fence in his opening statement, and tbe same thing· on
tho other side?
A. Yes.
Q. Are there uuy animals ·accustomed to roaming on the
lnside of that g·ate coming up to that fence2
]Jagc 13 }
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A. One· horse.
Q. Are there any children in your neighbo·rhood other than
, little Dana Y
A. Yes, sir, quite a number of children in the neighbo1~hood, not so many, but quite a few.
Q. Little children t
A. Yes.
Q. Do you know whether, from your observation, they were
accustomed to go close to th~t fence up this roadway and
look at the horse t

Mr. Martin: vVe also make an objection to that as being
immaterial~ and may we save the point along this
page 14 ~ line without interrupting?
The Court : Yes.

By Mr. Maupin:
Q. Will you answer the question?
A. Yes, quite a number of thenr because there is the horse
that attracts their attention, you see.
Q. How long had that been going on, from your observation, before Dana was hurt?
A. I don't know that I could say exactly.
Q. For some considerable time T
.A. Yes. They used to have two horses, but only one at
the present time, and sheep, too.
Q. How long has that barbed 'Yire been there laying across
there at the gate, Mrs. McF·arland?
A. Long since Winona. has been taken in the City.
Q. Ever since Winona has been taken in the City?. .
A. I don't know exactly, but long since it has been in the
City.
Q. Would you say as long as ten years I
A. Oh, yes, sure, ten years.
Q. Or longer?
A. Yes, ten years or longer.
Q. I show you the other side of the garage, Mrs. 1\foFarland, the other side of the Payne garage. The second picture
I introduce in evidence shows one side of it, the
page 15 ~ wire leading to the gate?
.A. Yes.
·
Q. I show you this picture showing the other side .of the
Payne Garag-e t
A. Yes. That is the back of Mrs. Payne's.
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llfrs. Annie C. lJtI cFarland.

Q. Does that wire, barbed wire, lead from the other side
of the garage along _Mrs. Baecher 's property, too Y
A. Yes.
·
Q. Which is shown in this photograph 1
A. I don't know whether she· would call it her property,
or not.
Q. Who ·put the fence theref
.A. They did.
Q. Mrs. Baecher f
A. Yes.
Q. She put the fence there f
A. Yes.
Q. And it has been there ever since it was built¥
A. Yes.
Mr. Maupin: We introduce that in evidence.
Note: The photograph was marked '~Exhibit 3".
The Witness: It was supposed to go to the Cottage Toll
Road, but the neighbors seemed to have gotten up an injunction to stop it.
By l\fr. Maupin:
Q. Stopped them from putting it any further?
A. Yes, and it had to be taken down.
Q. How far, as a matter of fact, does it extend from the
Payne garage now 1
A. Well, 50 feet.
Q. Fifty feet f
A. Fifty feet from the Paynes-no, 100 feet. It went to
Mrs. Nichols?
Q. It went to Mrs. Nichols T
A. Yes.
Q. Mrs. McFarland, how old is Dana now, your granddaughter T
A. She is seven years and some months; I don't remember
exactly.
Q. How old was she on NovemberA. Five vea.rs.
Q. November 6th, 1940?
A. Five years and a few months, two, I think.
Q. Diel you see Dana when she got hurt Y
A. I did and I didn't. Yon see she was over there and it

page 16

~
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Mrs ..An(liie C. McFarland.
was awfully cold, and t ran out of the back and called her
and she jumped down off this fence, you see. She was not
up on the wire fence.
By Mr. Martin:
Q. I didn't hear that.
page 17 ~ A. I say she jumped down. · It was so cold that
I ran on in, and she came around to the front door
s-creaming as hard as she could.
The Court :. Turn to the jury and talk.
The ·witness : I saw this big· piece of flesh hanging down
and she was pushing it back.
By Mr. Maupin:
Q. "When you saw her was she on the inside of the fence
or the outside¥
A. She was on the outside.
Q. Was that somewhere between the g·arage and the gate
here!
A. Yes, between Mrs. Payne's garage and the gate.
Q. That is to say where what I call the roadway goes npf
A. Yes, sir, and children play in the roadway.
Q. Does Dana's mother and father live with you ?
A. No. They live in Colonial Place.
Q. How long had Dana been with you on this particular
occasion f
A. Two days.
Q. She was just vis~ting you f
A. Yes.
Q. I don't believe you were present when she was carried
to the doctor?
pag·e 18 ~ A. No. They kept it from me because I had
been sick. She 'phoned me in the hospital. They
put a 'phone to her bed so I could bear from her and not
know she was in the hospital.
Q. Do you remember what time of year this happened?
A. In November.
Q. November?
.A.. Yes, sir.
Q. The declaration says November 6th, 1940. Is that correct·?
A. I· don't remember the date, but it was in November.
Q. About what time of day was it?
A. ,Just before dinner, I imagine about 5 :00 o'clock.
0
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Mrs.. Annie C. McFarland.
CROSS EXAMINATION.

J3y Mr. Martin.:
Q. ·without waiving objectj.ons.: The little girl was your
,granddaughter 7
A. Yes.
Q. And she was five and a part years old f
.A. Yes.
Q. And was visiting you!
A. Yes..
Q. And had been visiting you :about two days l
A. Yes.
page 19} Q. On this occasion it was .a cold d~yt
A. Yes..
Q. 1~11d you went to call her!
A. Yes.
Q... And as you called he~, you say she jumped off the fence t
A. She was not on the fence. They have a piece going up ·
there to make it stronger. She was only five years -old, .and
.she could not clinib the fen.ce.
Q. Did you see her standing on tbeA. On tbis little piece that goes up.
Q. The little piece that goes up to support tbe fenee3
A.. Yes.
(~. You saw her staudiug on that t
A. Ye·s.
Q. And you saw her jump off f
.A. Yes, when I called her..
Q. And when she jumped off, she screamed, after she
jumped offl
A. I ran over to the house as soon as I called her becaus·e
it was so cold.
Q. Come over here, please, where the jury can see these
pictures I am going to show you. I show you three pictures
so that you can get the bearings. I show you one picture
which I have marked ·on the back ''A'', and that
page 20 } shows looking into the back gate, does it not, from
the street?
A. Yes.
, Q. And shows the garage on the right?
A. Yes.
Q. Which is the garage that you have been speaking of?
A. Yes, Mrs. Payne's garage.
Q. It is Mrs. Payne's garage on the right?

10
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l'tf cFarland.

A. Yes ..
Q. I show you another picture which I. have marked "B"'
on the back, which is a closer up view near the gate.
A Juror: Taken from the inside.
Mr., Martin: Taken from the inside looking, out.
A. Yes ..
Mr. Marlin: I put those two pictures in evidence.

By Mr. Martin:
Q. I show you a third picture which I have marked on the
back "C ", which is another picture taken closer up to the
gate looking into the gate, I believe.
A. Yes, that is looking in, not out.
Mr. Martin: I put that in evidence.
A. Juror: Which is Mrs. Payne's garage T
Mr. Martin: Over here to the rig·ht.
By Mr. Martin:
Q. It is over to the right, is it not?
A. Yes.
~

Mr. Maupin: It is the side of the fence here that
Mrs. Payne's garage is on.
. Mr. Martin: To the best of my belief, it would be to the
right.
page 21

By Mr. Martin:
Q. When' you saw the little gfrl she was standing on a
piece of wood, you say, wood that supports the gate or fence °l
A. Yes.
Q. I show you on Picture C a piece of wood f
A. That is it.
Q. That is it¥
.A. Yes.
Mr. Martin: I am g·oin,2,· to stick a hole through it to identify it. It is hard to mark these pictures with a pencil.

By Mr. Martin:
Q. Here is the piece of wood (indicating).
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Mm. Annie C. McFarland.
A. Wait a minute. It may have been a piece nearer the
other way. They have pieces like that all around it to make
it stronger.
Q. It may not have been this identical piece.
A. No. I think it was a little further, but I could not say
that.
Q. It was a piece similar to this f
page 22 ~ A. Exactly like that.
Q. ,Similar to the one I have put a hole through?
A. Yes.
Q. So if you hold it to the light you can see iU
A. Yes.
Q. Whether it was that identical piece, you are not sure¥
A. No.
Q. You are not sure one way or the other, whether that
js the piece f
A. It has all around there those pieces.
Q. I show you picture A. There is one of those pieces on
each side of the g·ate ·1
A. Yes.
Q. There is one of those pieces, it looks like, over near the
garaget
A. That is the one nearer the garage.
Q. Nearer the g·arag-e?
A. Ncarer l\f rs. Payne's garage.
Q. If I stick a pin through on Picture A at this point it
would be right?
A. Yes.
Q. Those pieces of wood are on the inside or Beacher side
of the wire?
A. No, sir. They were on the outside.
pag·e 23 ~
Q. The outside?
A. Yes, sir, the outside.
Q. Look at this picture B, which was taken up close. It
shows that on the inside. Is that picture wrong ·y
A. Shows the piece on the inside¥
Q. Yes, doesn't it f
A. This is very close to-I don't know anything about
what liappenecl tllerc, but my reason for stating this is we
lrnve an open space from Mrs. Payne's, and we are very good
friends, and we e:o through and don't lmve to go on the
street, and the child undertook to carry some brooms we had
been sweeping leaves off with, and she saw this horse and
went to look at her.

22
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Q. You didn't see that; that is what you think f
A. No, I don't think anything about ·it. I know.
Q. Did you see her do it!
A. I gave her the brooms.
Q. Did you see her do it?
A. Yes, sir. vVe have an open place through the hedge
and she went through there going over there when she saw
the horse, and I thought she was coming· on in as it was cold.
That is why we stopped sweeping. I went out and called her
as it was cold and I rushed in, and when she came, why her
face was in this condition.
Q. Look at Picture C which I have just shown
page 24 ~ you.
A. Yes.
Q. Showing the other side of the gate, the side nearest to
the Payne Garage, over this way¥
A. Yes.
Q. Looking inf
A. Yes.
Q. You see this piece of wood that goes up there Y
A. Yes, sir.
Q. That is inside?
A. No, sir.
Q. Look at it on the picture?
A. I don't care what the picture shows ..
Q. It is wrong, is it?
.
A. The picture is wrong· if it shows it on the inside.
A Juror : Didn't the lady say that was not the one f
The Witness: I don't know positively, but I think it was
the one next to the opening. I saw it yesterday and I have
been seeing it all the time.
Mr. Maupin: The lady said this wus not that one.
l\f r. Martin: I think so. The jury. can go and look at it
if they want to, but this is a picture of it.
The ·witness: Unless it was moved tliis mornpage 25 ~ ing. It was on tlle outside yesterday.
IlY Mr. l\Iartin:

· Q. Those two by the gate arc on the inside?
A. I could not tell you about the gate because I have no
occasion to go there and look. absolutely, but I stood over
to l\Irs. Payi1e 's, and these gentlemen, I think, too,. saw it
yesterday.
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Jfrs. An-nie G. McFarland.
'Mr. Martin: She said Mrs.. Baecher 's property ran all
the way to the garage. We will ask her about that. It turns
.at rig·ht angles. We will show that.
Mr. Maupin: I think this picture shows it. Here is the
barbed wire in here, and the· horses come down 'to the fence
on either side of th~ g·ate.
A Juror-: ·what is this supposed to be (indicating) 7
Mr. Maupin: Where the horses can come down to the fence
but can't get on the road.
A Juror: Ou which side is Baecher's property?
Mr. Maupin: On the inside.
. A Juror: It is right up against the telegraph post here
by the garage.
The Witness: The horses are able tG come down on either
-side of the garaga

Bv Mr. Martin:

·Q. Here is a picture Mr. Maupin put in .evidence, No. 2.. DoBs that show the piece of wood
the little girl was standing on here?
A. No. The piece she was standing on isn't straight.
Q. That is not shown on the picture marked ·2?
A. It is a llttle piece that comes up that ,way, and she
was only nve years old m1d she could not climb tbe fence, and
the wire is all broken down, as yon see.
))age 26 }

Bv a .Juror-:
· Q. There was a plcce of wooc1 that extends up this way?
A. Yes.
Q. fa this tlrn 1ocation of where sbe was?
A. Yes.

l3v "Mr. 'Marfin:
Q. It shows an upright piece of wood. Is it an upright
·pie~e or slanting piece?
A. I 11ever sa\\~ any piece Iike tlmt, but seemed to be like
tllftt <indicating).
Q. Thi~ picture No. 2 which your counsel put in evidence
cloesn 't sl1ow it llke vou think it ls?
A~ ·The whe went" to l\frs. Payne's garage.
Q~ Here 1s the one we put in evidence showing Mrs.
'Pavne's garage?
_
A. You see it 1s not straight at all. There is one· right
'there to tl1a l: tree.
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Mrs. Annie C. McFarland.
page 27

f

Q. Right by the tree!
A. This tree is quite a long distance from that

fence.
Q. You thin],{ there is a piece behind the tree?
A. I know absolutely.
Q. You know there is one behind that tree?
A. I would not say behind it, but right in there near the
g·arag·e.
Q. It can't be seen because the tree stops you Y
A. Yes.
Q. There is another piece of wood that goes up similar to
this by the gate f
A. Yes, absolutely.
Q. When you called the childA. Must I get back up here in this chair?
Q. Yes. You saw the child standing· on this inclined piece
of wood when yon called her?
A. Yes.
Q. And the next thing you knew you heard herA. Scream.
Q. You turned around?
A. No. I come inside of the house. :My side door was
right near. Onr houses come together, Mrs. Payne's and
our house, and we have a open space through the hedge,
and I just went to the hedge and called her and ran right in.
She jumped down and I ran in, and I heard l1er
page 28 ~ coming screaming, and she was holding her hand
to her face.
Q. I believe you said there was one horse there. That is
at the present timet
A. Yes. 'Maybe the other one was there.
Q. There were two horses and sheep?
A. Sheep a long· time ago, but I think two horses possibly
at this time. I could not say about that.
RE-DIRECT EXAMINATION.

By Mr. Maupin :
Q. Are you sure that when ~-ou saw Dana and when she
dropped off she was not on the inside of the Baecher fence?
A. Absolutely, because she bad been forbidden. I kept
her home all the time.
Q. Those two slantin!r piece_s l\fr. Martin speaks of, whetller
they are inside or outside-
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Dr. R. D. Glasser.
A .. They are outside.
Q. Just a minute. ·whether they are inside or outside, are
they right up against the wire Y
A. Yes.
Q. Whether they are inside or outside?
A. Yes, but they are outside. I have been seeing· them too
many years not to know.
Q. Do you know whether any complaints have been made
to Mrs. Baecher, to your knowledge, about the
pag·e 29 ~ dangerous character of that fence?
A. I understand-

lVIr. Martin: I object unless she knows.
The Witness: They went to court.
l\Ir. Martin: There would be a record if they went in court.
The Court: What was the auestion ¥
Mr. Maupin: I asked her whether she knew any complaints
had been made to Mrs. Baecher about the dangerous character of that fence.
The Witness: They took it to court.
Mr. Martin: I object. That is hearsay.
The Witness: I know they called over for me to go down
with them and I told them no, that I was friendly with them
and I had no idea of going, that the barbed wire fence was
not hurting me. Mrs. 1\fays is the one that called me.
Mr. Martin: We save the point on the gro\md of hearsay,
may it please the court.
page 30

~

DR. R. D. GLASSER,
a witness on behalf of the plaintiff, being· first
duly sworn, testified as follows:

Examined by Mr. Maupin:
Q. You are llfr. R. D. Glassed
A. Yes.
O.. You are a practicing physician in this City?
A. Yes.
Q. And have been practicing how Jong?
A. Since 1912.
·Q. Did you have occasion ·to treat this little girl, Dana :M:cFm·hlnd, in November. 1940?
A. November 8, 1940.
Q. What was the nature of her injuries Y
A. A lacerated cheek on the right side.
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Q·. What did you have to do for herY
A. Sutured it.
Q. How many stitches did you take¥
A. I am not prepared to say since I don't have it here but
to the best of my recollection, at least five or six. It was
kind of a ragged scratch.
Q. Do your records show whether you gave her any tetanus
injection?
A. Yes, gave hei· tetanus antitoxin on the 11th in my office.
Q. Did you put her under general anesthesia to
page 31 } do that?
A. I am pretty sure I did, but my record doesn't
show it. I am sorry that I don't have the hospital records.
Q. You are pretty sure you did?
A. Yes.

Mr. Maupin: Come up here, sweetheart.

By :Mr. Maupin:
Q. Is this Dana?
A. Yes. Here is the scar here.
Q. She has a scar right here Y
A. Yes.
By :Mr. Martin:
Q. On her rig·ht cheek?
A. Yes.
By Mr. Maupin:
Q. In your judgment, is that scar permanent.?
A. All scars that go through the skin are permanent.
Q. Was that a deep laceration f
A. It was.
Q. ·was it painful?
A. I could not tell you that.
Q. I mean from a. medical standpoint, would it be apt to
be painful f.
A. They are usually not painful if you catch them immediately. It is just a question of anesthesia in tI1e
pag·e 32 ~ skin.
.
Q. ·was she at the hospital, Doctorr
A. She was the-re one day, as well as I recall.
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Dana .Ann McFarland.
CROSS. EXAMINATlON..

By -~fr. Martin:
Q. She was at the hospital one day, and you took, you
think, five stitches 1
A. Yes. I am not sure whether she was there one or more,
.but she was there when I did the work. Whether they took
11er home the same evening, I don't know.
Mr. Martin.: Little girl, come over here, please, and turn
your face over here so the .Doctor .can .see it.
By Mr. Martin:
Q. Doctor, will you c0me over here, please 1
A. Yes.
Q. The scar you refer to is right here.f
A. Yes.
Q. R.ight in there!
A. Yes.
Q. "This little pim1))1e he,re had iliotblng to do witb it, or this
one here.?
A. No.
.
Q. Neither of the p'imples bad anytbing- lo do wit11 it?
A. No.. :The ·scmr is right here.

-page 33 } By :Mr. Maupin :
Q. For the record, w<mld you mind stating lhe
length of the scarf
A. About an incb or an Inch and a quarteT after tl1e sutures
,contract, the line contracts.

lh l\fr. Marfin:
·o. And it gets less and less HS time goes on?
A. ,Vitbin six montl1s, but after tbat tbey stay.
DANA ANN 1\IcFARI.,AND,
the plaintiff, be1ng- first duly sworn, testified as follows:

Exm111ned b:v Mr. Maupin:
Q. You are Dana Ann l\fcFarland, are you?
'Ro thcRe g·entlemen can hear you!
A. Yes.
0. How old are you, Dana?
A. 'Sev~n a11d one-11alf.

Talk loud
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Dana Ar,;n, McFarland.
Q. Do you remember the day you got hurt, when you hurt
your cheek 1 Do you remember when that happened¥
A. Yes.
Q. How old were you then¥
page 34 r A. Five and a half.
Q. You know you are in court and you arc supposed to tell the truth t
A. Yes, sir.
.
Q. Suppose you don't tell the truth, what will happen to
you, honeyY
i
A. God will do something to me.
Q. He probably would. So you are going to tell the truth t
A. Yes, sir.
Q. What time of day was it when you hurt your facet
A. Just starting night.
Q. Do you see this picture Y
A. Yes, sir.
Q. Is that auy·where near your Granny's house?
A. A little bit further. That is part of our house, and
this house is Mrs.-another lady's house, and then my
Granny's house is right over here.
Q. Do you know where Mrs. Payne's house is¥
A. Yes, sir.
Q. Is that. the house you are talking about next to your
Granny's?
A. Yes, sir.
Q. Is that anywhere near where you were hurt¥
A. Yes, sir, right l1ere. The gate was not open.
page 35

~

By Mr. Martin :
Q. The g·ate was not open t
A. No, sir.
_ By Mr. Maupin:
Q. Here is the gate here. This is the picture with C on
the back.
A. Here is where I got hurt (indicating).
Q. Right there is where you got hurt J
A. Yes, sir.
Q. How did you get hurt?
A. Well, I don't remember.
Q. Were you climbing on anything t
· A. Yes, sir, climbing· on a board and I went down like that.
Q. Had you gone through the gate or were you on the outside of the gate?
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Dana Ann 1J1.cF1arla1id .
.A. I was on the outside.
Q. Did your Granny call you?
A. Yes, sir.
Q. What happened after your Granny called?
.A. I don't know. I jumped. I think I fell down.
Q. Tlmt is when you hurt your face?
A. Yes, sir.
Q. Were there any horses accustomed to running in the
Baecher property over there inside of the gate?
page 36 ~ A. Two or one.
Q. Were you looking at a horse then, or was
there a horse near there then T
.A. I don't remember, but when I was going in on the back
way I saw the horse. I think he trotted away.
Q. Had you ever seen any little children in the neighborhood about your size around that fence watching the horse?
A. No, sir, not my size.
Q. How big?
A. Some are small and bigger.
Q. Some are smaller and some are biggerT
A. Yes.
Q. But none exactly your size?
A. No, sir.
Q. Do you often go to your Granny's!
A. No, not so many times, but I go there.
Q. When you went there did you see children watching
the horses there around the gate?
A. No, sir, they were not there then.
Q. Had you seen them there?
A. Yes, sir.
Q. How many times?
A. About two or three times when I w·as t11ere.
Q. You know Dr. Glasser, don't you Y
A. Yes, sir.
page 37 ~
Q. Do you remember wlrnt he did to you to fix
your face?
A. He pt;t me to sleep. I don't know what else happen eel.
CR.OSS EXAMINATlON.
Bv Mr. Martin :
· Q. I show you this nicture which we have marked G, the
one Mr. Maupin just 8howcd you, right by the gate. It has
got this piece of wood on it that comes up to the post. That
is the post you think you were on?
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Mrs. Margaret McFa·rland.
A. Yes, sir.
Q. This piece of wood that the hole is in here, that is the
post you were on by the gate?
A. Yes, sir.
.
Q. You climbed up on that piece of wood so that you could
see better!
A. Yes, sir, and then you see I fell clown on a piece of
barbQ. Fell down on a piece of barbed wire f
A. Yes, sir.
Q. ,Your Granny called you and it made you jump fast f
A. Yes, sir.
Q. And when you jumped fast your face fell on the wfreY
A. Yes, sir.
Q. Was the gate open, or not?
page 38 ~ · A. Shut.
Q. Had you been inside of the gate, or noU
A. I wasu 't inside of the gate.
Q. You weren't inside of the gate f
A. No, sir. I was out.
Q. Had you been inside of the gate a minute or two before?
A. No, sir.
Q. Had you climbed over the f encc before?
A. No, sir.
Q. You were always on the outside?
A .•Just climbed up on the fence, yes, sir.
Q. Did you climb up on the fence until your head got about
to the top?
A. Yes, sir.
Q. Then your grandmother culled you and you got hurt f
A. Yes, sir.
MR.S. MARGARET McFARLAND,
a ·witness on behalf of the plaintiff, being· first duly sworn,
testified as follo,·vs :
Examined by Mr. Maupin:
Q. You are Mrs. Daniel T. McFarland!
A. Daniel C.
Q. l\if rs. Daniel C. 1\foFarland 1·
A. Yes.
·
Q. You are Dana ,.s mother!
A. Yes, sir.

page 39

~
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Mrs.. Margaret McFarl(Jl11,d.
'Q. You remember when· her .face was hurU
A. Yes.
.
Q. Was she with you at that time or on a visit to her grand:mother's f
A. She was on a visit to her g1·andmother's.
Q.. Where do you live?
A. In Colonial Place..
Q. When you discovered the little girl was hurt, did you
. 'Consult Dr. Glasser and take l1er to him?
A. We didn't take her to his office, but his home. · We went
hv his home. It was after orfice hours and ,ve took her im:niediately to the Doctor's house.
Q. ·was she taken to the hospital t
A. Yes. He bandaged her up and ·made arrangements to
take ·her early the next morning.
Q. vVas she taken to the hospital the next day?
.A. Yes..
Q. Was she given a general anesthetfo?
A. I beli~ve so. I know she was })ut to __ slee-p.
·page 40 ~ Q. Do you recall how numy stitches were taken
1n her facet
A. He told me n was SIX.
Q. Do you know w11ether slie was given. tetanus?
A. Yes, sir, she was.
Q. How long· was that place pah1fuJ to her and what was
lier reaction to it?
A. I d011 "t recall exactly, but I had quite a difficult time
,dth her because slie was not allowed to cry or to smile, and
sl1e could not do anythh1g to move l10r face, and I had to keep
lier perfectly quiet.
Q. That was to prevent t11e stltcl1es from pulling outf
A. Yes, sir.
Q. How old was Dana wben this happened?
A. I believe that was in November, and she -was five in
Aug'Ust, the 4th.
0. Rhe was the 4tl1 of August t
A. Yes. Tlrnt would put her -five years and two montbs
and two davs.
Q. Now s·l1e is seven and will be eig~t next August?
A. Yes, sir.
1

1\f r. 1Iaunin: That is all.
Mr. ·Marfin: No questions..
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DANIEL d. McFARLAND,
a witness on behalf of the plaintiff, being first
duly sworn, testified as follows:

Examined by Mr. Maupin:
Q. You are.Dana's father!
A. Yes, sir.
Q. What is your business¥
A. Jeweler.
Q. Do you remember when Dana was lmrtf
A. Yes.
Q. Were you present when she was hurt?
A. I carried her to the doctor, carried her to his residence
on Graydon Avenue. She had a right nasty g·ash and I
wanted him to see it right away. It was after office hours,
probably 6 :30 at night, and I carried her immediately to
Graydon A venue and he looked at it and said, '' I will take
care of it in t11e morning''. He bandaged it up and the next
morning I had her in the hospital.
Q. How long· did she seem to suffer from that·f
A. I guess for a period of a month she needed attention.
Q. You J1eard your wife's testimony here as to her age. Is
that correct?
A. Yes, that is right.
. Q. She was a little over five when the accident
page 42 ~ l1appened?
A. Yes, sir.
Q. And she will be eight next Aug·ust f
A. Yes, sir.
CROSS EXAMINATION.
Bv Mr. Martin:
·Q. You spoke of Graydon Avenue. You live on Graydon
A venue, don't you f
A. No. I live on New Jersey Avenue. Dr. Glasser lives
on Graydon Avenue.
Q. You took her to him?
A. Yes. I went to Winona and went to mv mother's anc1
\)icked up the cllild and after ,~.re found out he1· condition I
immediately took her to the doctor. I called llim from
Wfoona. ·
·
Q. And took 1rnr to his house Y
A. Yes.
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RE-DIRECT EXAMINATION.
By Mr. Maupin:
Q. Your mother has lived on Ashland Circle for quite a
number of years, two years or more f
A. Yes.
Q. Do you go over there frequently?
A. Frequently, but since the gas shortage come
page 43 ~ in I haven't gone as often, but about once a week.
Q. This entrance to the Baecher g·ate, does that
show the situation as you know iU
A. Yes, sir.
Q. Was it the same way then?
A. Yes, the curbing- and everything.
Q. Is that place used by people going to and from the
Bacchers?
A. Yes. I have turned around in there many times myself. It is used as a street.
Q. Do you know whether horses were accustomed to run
inside of that enclosure?
A. I have seen horses in there.
Q. Did you ever see any children around there watching
them¥
A. Yes, children play on that corner lot, this corner lot.
. Q. W11en you say "corner lot'', what do you mean?
A. On this lot here adjacent.

By Mr. Martin:
·Q. That is private property?
A. Somebody else's property.
many times.

I have seen them there

Ry ?\fr. 1\faupin:
page 44

~

Q. Close to the fence?
A. Yes, within 25 feet of the fence.

Mr. Maupin: ··we re~t. I nm not clear wl10thm· it is necessary to introduce the City Ordinance, or not, now, but will
the court take judicial notice of it? I want to reserve tl1e
rhr11t to introduce it.
l\fr. l\Iartin: He onp:ht to put it in evidence, what he is
rclving on.
~fr.· :Maupin: I am relying on Section 94 of the Ci.ty Code~
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and Section 1215 of the Building (City)
barbed wire fences.

Code regarding

Note: The Sections above referred to of the Code were
read as quoted on next page;
Mr. Martin: ·we would like to make a motiou, may it
please the court.
The Court: Gentlemen, step outside.
Note: The jury retired.
Mr. Martin: May it please the court, l1ere is the piece
of wood with the hole through it that the child says she
had climbed up on at the time her grandmother called her.
That is shown on this picture also, here next to the gate.
That is on the inside, not on the outside. The evi..
page 45 ~ dence is undisputed that this part that the child
climbed up on is a stock fence. Here is a picture
of the stock fence, at the top of which there are three strands
of wire. The child climbs up on the stock fence and when
its grandmother calls her she turns or makes some motion
and falls with her face against the barbed wire. She could
not have touched the barbed wire when she climbed on the
fence. It is inside and too high for her. A child of her
age or even her present size, her head would not come up
high enough to cut her cheek unless she climbed up on the
stock fence on this piece of wood that runs across there.
As she climbs up there she hurts herself, nnd there is no
liability for that. She has no riglit at. all to climb on our
fence, and when she climbs up on our fence where she is not
supposed to climb, she bas no right of recovery against the
landowner.
Section 94 of the City Code is as follow8:
''No barbed wire shall be used for enclosing anv lot or lots
within the City of Norfo]k.
'"
·
A fine of $5.00 for each day shall be imposc.ld for any violation of this Section.''
The next Section is 1215 :

'' N'o barbed wire fence shall be used along any publie
thoroughfare within the City .. "

l\I. Etta Baecher

"'\7.

Dana Ann McFarland, etc.

35

John Joseph Baecher.
Certainly, the second one I read ref erring to
page 46 } public thoroughfares could have nothing in the
world to do with the present case, because it is
not in any sense a thoroughfare. That is intended to mean
for streets in the City. The main fence is not a barbed wire
fence, but a stock fence., at the top of which they have three
strands of barbed wire to keep people from climbing over.
·The purpose is to keep dogs and whatnot from getting over
it. The purpose of the ordinance is to keep anyone from
pu~hi:pg up or brushing· up against a fence bordering on public thoroughfares and not from being hurt by trespassing or
iclimbing over it, but the sole proximate cause of this accident was the little child's act in climbing on the fence as a
}Jure tre'Spasser and hurting her face against the wires at
the top. The City Ordinance never intended to say that you
can't have it high up where it can't be reacl1ed except by
climbing on it. The sole reason for the ordinance was to
keep one from having a fence where you can strike against
it in the ordinary course. We, therefore, submit, that the
-evidence should be stricken out.
·
The Court: I think it should go to the jury on that question.
:Mr. 1\farth1: ·we save the poinl
Note-: The jury returned.
rmge 47 }

,JOHN JOSEPH BAECHER,
a wltness on belmlf of the defendant, being first

dnly sworn, testified as follows:
"F1xamined hv l\[ r. Martin :
Q. State )~our name, age, ancl profession?

A. John Joseph Baeeher, 42, lawyer.
Q. You are one ·of the sons of l\frs. Etta Baec]rnr, the defendant in this case.~ -are you not?
A. Yes.
Q. Regarding· the fence in question tlrnt we hnve been
speaking of, I sl10w you Picture O and eall your attention to
the piece of woocl that µ;oes up to the post. Is that inside of
your mother's property, oT outside!
A. It is.
Q. Inside?
A. Yes.
Q. · The other plcces of wood that g;oes up in different places
on the fence llke that., :are they 'inside or outs"ide 2
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A. Inside. That is on the northern side of the fence.
Q. That is your mother's pdvate fence Y
A. Yes, sir.
Q. About how big is your mother's place f
A. The front point has about five ucres and down. below
there is about up to 25--I mean 20, making 25 acres in all.
· Q. It is in Winona f
A. North of Winona.
page 48 ~ Q. A suburb of the City of Norfolk?
A. Yes, sir.
Q. This northern point goes to the water?
A. Yes.
Q. I show you Picture A which we have put in evidence.
That shows looking towards your mother's gate from the
public street, does it,
A. Yes, from Ashland Circle.
Q. Ashland Circle is a public street in the foreground?
A. Yes.
Q. Is that driveway back from Ashland Circle on towards
your mother's place here public property or private property?
A. It is a private road. The lot was purchased there many
years ago, 25 years or so, so as to afford access from the
paved street; that is, Ashland Circle, over to our place rather
than having to :,?;o down the old road which leads from our
place probably a mile way down the Cottag·e Toll Road.
Q. Was that bought by :fonr father in his lifetime Y
A. Yes.
Q. And came to your mother by his will f
A. Yes.
Q. He died in 1934, didn't he?
A. Yes. I don't recall whether it was purchased by my
father in his own name., or whether it was purcl1ased by him
and placed in my mother's name. If it was purpage 49 ~ chased in my mother's name, it has always been
in her name, and if pmchased by him it went to
her bv will.
Q. ·An the way from the public r.;treet back to the gate?
A. Yes.
By a Juror:
Q. Is it just the width of the road!
A. It is a lot, average size lot in "Winona. I think they are
about 50 feet.
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Q. It is some little distance f
A. From Payne's, from here, and here 1s the Morrison
house (indicating).

By Mr. Martin:
Q. Fifty feet deep f
A. Yes.
By a Juror:
Q. Do any houses face on that 1·oad?
A. No, sir.
By :Mr. Martin:
Q. No houses face on your mother's part?
A. No, sir.

By a .Juror:
·Q. How do they get in the garage out of the driveway?
A. Running east from Ashland AvenuQ which starts here,
and you see these little concrete tracks running
page 50 ~ into the garage.
By Mr. Martin:
Q. It runs by the side of Payne '·s house?
A. Yes.
Q. Their driveway?
A. Yes.
Q. Without coming over to your private property 1
A. Yes.
By a Juror:
Q. Payne's house faces the road i
A. Yes. I think the Payne house was built after that lot
·
was purchased.

A ,Juror: Isn't there n gate rig·lit here (indicating) 1 Is
that the same as a gate there?
Mr. Martin: No. I will ask the witness, but it is not, as
I see it.

By l\Ir. Martin:
Q. Look here u little closer. A. juror asks if there is a
gate over tlwre to the extreme left. It looks as thoug·h there
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are posts there kind of close together. Is there a gate there,
or not?
A. Yes, it has a gate and a person in walking can use that
instead of coming out on the road. They can use either one.
Of course, the roadway gate is larger, and that is a small
entl'ance gate like you see in some places. I guess
pag·e 51 ~ it is about 2% feet wide.
Q. A pedestrian gate?
A. Yes.
Q. A pedestrian~ instead of opening the automobile gate,
can open the little gate and walk in i
A. Yes, can do it. They seldom do it.
Q. Is that your mother's property!
A. Yes.
Q. You can get into your mother's place either through the
hig automobile gate or the pedestrian gate t
·
A. Yes.
Q. Both are private property!
A. Yes.
Q. And inside of the gate is entirely private property, too 1
A. Yes.
Q. Nobody lives inside of the gate except you and your
motherf
A. My family. "\Ve live in one house, and my mother formerly lived in the pther house, but now it is rented to tenants
who have lived there for the last past several years.
Q. Your tenants or your mother's tenants~
A. Yes, my mother's tenants.
Q. You didn't see the accident!
A. No, I didn't.
page 52 ~ Q. If the jury wants to ]ook at it they can g·o
out there and see it now, can't ther?
A. Yes. It would be fine for them to go out there and
look nt it.
Q. Is it in the same condition so far as the fence is concerned now as it was there then f
A. I think everything is the same with the except.ion of a
painted sig·n on the gate. You will find a sign on the gate
now '' Please keep p;ate closed." The pai.nter, in painting:
the sig·n out there, put "Please close p:ate. '' He reversed
the order of it. I think that is the ouly chan~e you will
find.
p

·-
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John Joseph Baecher.
CROSS EXAl\HNA'rION.

By Mr. Maupin:
Q. Mr. Baecher, this lot that you are speaking of which
was purchased by your father was bounded on one side by
Ashland Circle and on the other side by property owned by
your _father in acreage?

A. Yes.
Q. It was purchased during your father's lifetime f
A. Yes, about 1915, I think.
Q. When did your father die 1
A. In 1934, January 23rd.
Q. And by his will, if that lot was in his name,
}Jag·e 53 } it was left to your mother?
A. Yes.
Q. And so was the rest of the property left to your mother 1
A. No. I think the property inside of that fence was-the
purchase price, of course, was paid by my father, but I think
it was deeded direct by Mr. Simpson, Edgar Simpson, a long
time ago, direct to my mother.
Q. Your mother owned it before your fat.her 's death?
A. Yes, I think so.
Q. She bas owned it since 1934, and you think for some
time prior to that 1
A. Yes. She has owned it since 1910, I should say.
Q. That fence was put up by your mother or pursuant to
l1e1· directions?
A. Yes.
Q. And is maintained by her f
A. Yes. In maintaining it I have often had thiIJgs done
there and never said anything about it. You know how that
is in a f amilv.
.
Q. It has been under her general orders and supervision 7
"\v1ia tever is done is something she wants done, and you do
it for ber?
A. Yes.
Q. How long; lms ~lrnt fence been in approxi])age 54 } mately the same condition it is now!
A. l\Ir. Maupin, I would say at least 14 years.
Q. Do you recall whon this lot here whicl1 now lias this
driveway on it, the lot from Ashland Circle to your gate,
was purclrnsed?
A. I think in 1915.
Q. I notice off from Ashland Circle there is pavement and
guttering there f
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A. Yes.
Q. For a considerable distance?
.A. Yes.
Q. Did the City of Norfolk do thatf
A. No. Mr. Louis Lawson., I think, was engaged by the
Leicht Real Estate Company to improve the streets, and he
was doing work around there and he suggested to my father
I think, it would be nice, if he would pay him for it, for him
to extend the driveway up there 10, 15, or 20 feet, and that
is what was done.
Q. Extend the guttering, you mean 1
A. Yes.
Q. The curbing and guttering 1
A. Yes.
Q. Which gave it the appearance of a street?
A. Yes.
Q. And anybody g·oing down there would natpage 55 ~ urally suppose it was a street?
A. Yes.
RE-DIRECT EXAMINATION.
By Mr. Martin:
Q. Are there any signs up there 7
A. Yes, sir, the sign which is there now, which is .not. the
same. There was a sign there which was a right dark color
but yellow letters bordering the road that had the name
'' Baecher Property,'' and underneath, ''Private.'' My recollection is that on Hallowc'en day or night of 1941., the boys
out there in playing some pranks took down the sign and
put it in our garage, and for six or eight months we didn't
have any sign there, but this sign was there prior to that.
The Baecher sign, that was put up there and had '' Baecbcr
Road," but nothing private mentioned on there.
·
Q. But when the boys tore it down it had "Baecher Road,
Private''1
A. Yes.
Q. And it was standing at the time of the accident?
A. Yes.
Q. How long· had it been standing?
A. I should say three or four ycai·s before that. A gentleman up here on Talbot Street painted it.
page 56 ~ Q. Look at the pieture marked No. 1, which lrns
a public street in the foreground. ·where was that
sign whic}l said '' Baecher Road, private''?
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A. Do you see this post here (indicating)?
Q. The post to the rig·ht?
A. Yes.
Q. 1Vhite1
A. Yes. It was on it.
Q. On this post here (indicating) f
A. Yes.
Q. And is shown on picture A?
A. On this post. You gentlemen can go out there and see
it has "Baecher Road," on it. It was not a ,vbite sig·n but
kind of a mission oak color and said, "Baecher Road, Private." A man on Talbot Street put it on and some boys
took it down in 1941 on Hallowe'en night.
Q. Reg·arding the barbed wire strands at the top of the
fence, why were they put on it 1
...~. My mother and father had sheep to help keep the lawn
for them, and we had· a menace with clogs out there, and also
had quails., and in the nesting season they would come up
and nest around there and they would break the nests up.
It was to keep those things out, not for any purpose other
Hurn to just keep those things out which have destructive
tendencies. They luwe killed a half dozen sheep out there.
Q. The dogs?
page 57 ~ A. Yes. It has been years since we had sheep~
Q. Did you ca 11 on the Game vVa rden?
A. Yes.
Q. ,vho was that ?
A. Dave Robertson.
Q. Did he come out and look at the fence f
A. Yes. They would jump over the fence and get in tl1ere,
and sometimes we would find dog's hair sticking on barbs
in ~he same vicinity there; between the garage and gate.
RE-CROSS EXAMINATION.
By Mr. Maupin:
Q. If you had raised the heig·ht of your fence you could
have kept the dogs out just as efficiently without the barbs
on tlrn wire f
A. Yes, we could have, l\fr. Maupin, hut you know it is
stock wire. If·you arC! going to have a fence built, when yon
go down here to buv wire, it comes in certain sizes.
Q. In comes in 4 foot size, 5., and 6 foot sizes'?
A. I don't know whether it comes in that size, but I presume you can get it higher.
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Q. You also knew that if a dog did jump over there he
would tear liimself on that wfre that you have?
page 58 ~ A. That would repel him and keep him away.
Q. Instead of getting a higher fence or adding
some strands of plain wire on it, you put harbed wire on top
of it, or your mother did, to keep the dogs out?
A. Yes. That was the purpose or motive for it.
Q. These piecei:; of wood come down at an angle there, and
they are right close up to the wire, aren't they?
.l\.. Yes.
Q. It is perfectly possible for a child on the outside of the
fence to put her foot on that f
A. Oh, yes, a child could climb up there. I think you can
see it better looking north and south. A child could get up
here.
Q. There is nothing· to prevent a child on the other side
of the fence putting her foot on it!
A. No. That post, flS everyone knows, is put there to support the g·ate because if they are not properly supported
they will sag.
Q. That is a 4 foot fence, isn't it?
A. I think that is the size.
Q. There is no more than a foot between the top of the
fence and the top of the strand of barbed wire, is there?
A. No, not that much.
Q. So you don't get any more protection than if you had
a 5 foot fence there ·r
page 59 ~ A. Tba t is true.
MRS. l\L ETTA BAECHEH,
tl1e defendant., being first duly swom, testified as follows:
Examined bY Mr. Martin:
Q. Your 1iame is Mrs. l\I. Etta Baeeher? ·
A. Yes, Mary Etta Baecher.
Q. And you are the defendant in this case?
A. Yes, sir.
Q. Did you see the uccident to the little g·i rl f
A. No.
Q. Your sons look out for youl' property mostly for you,.
do they not?
A. Yes, they do.
l\Ir. :Martin: Answer M:r. Maupin.
l\fr. Maupin: No questions ..
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:page 60 ~

DAVIS ROBERTSON,
.
a witness on behalf of the defendant, being first
duly sworn, testified as follows:

Examined· by l\Ir. Martin:
Q. State your name, please, and occupation.
A. Davis A. Robertson, State Game Warden.
Q. How long have you been Game vVarden?
A. Between ten and eleven years.
Q. Have ·you ever been ask~ed to come out to the Baecher
place that we have been speaking· of about sheep getting
killed, etc. ?
A~ Yes.
Q. Have you seen the fence that is there?
A. I saw one that was there. If I remember correctly, it
lrns been between three and four vears since I have ·been

them.
·
~
Q. I am assuming it is the same fence.. I am talking about
the fence as YOU saw it.
·

A. Yes..
·
Q. Is there a11ythi11g remarkable about that fence) its ·be- ·
ing built in any particular way f
A. I think I recall the feuc~ as being a regular stock fence,
mayhe 40 inches high, with strands of barbed wire on top
of it.
Q. What is the purpose of having barbed wire there like
thaU
page 61 } A. It is put there for keeping something from
getting out or something from getting· in, either
OlW.

Q. How many times were you out there 1
A. I imagine four or five times.
CROSS EXAMINATION.

J3y ~fr. Maupin-:
Q. You don't have anything to do with enforcing· the City
Ordin:mccs !
A. No, sir.
Q. You were out there, as I understand it, because ihey
lmd some sheep that had been killed by some dogs?
· A rrimt is correct, yes.
Q. That stock fence comes in various heights, does it?
A. It comes in 40 inches, and the next size is 48, then 5
feet, m1cl I believe there is .a sh: foot size, but I am not suxe..

'
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Q. A high stock fence, wire fence, would have been effective in keeping animals out, keeping them from jumping
over, would iH
A. Mr. Maupin, it is hard to tell. I saw a dog jump seven
feet tlw other day.
Q. That was a rather unusual dog, was iU
A. Yes, it was.
page 62 ~ Q. He could have jumped over there, too 1
A. Yes, I imagine he would, pretty close.
Q. Assuming it is a 40 inch fence, which you state you
t.bink it was, and Mr. Baecher said 48, it is not more tlian 5
feet at most with the 4 or 5 strands of barbed wireY
A. It was about a 48 inch stock wire fence, what you call
hog-wire, and then these barbed wire strands on it.
Q. And the three barbs would make a foot T
A. Yes, pretty close.
Q. It. would not be over 5 feet tall with the barbed wire!
A. I didn't measure it.
Q. Assuming it is a 48 inch fence 1
A. It would be not over 5 feet.
RE-DIRECT EXAMINATION.
By :Mr. :Martin:
Q. This Baecher place ont there, one ordinary lot and the
acreage., was annexed to the City when vVinona was annexed,
about that time, was it f
A. I recall liaving to ~·o down what apparently was a
road in which there was a gate at the end, and there was a
Baecher sign in there. I had to turn off one of the main
streets and walk and come in around the back to
page 63 ~ this place. I turned off of one of the main drives
that turned off the rep;ular street, and go hack in
a lane, and at the end of the lane there was a wide gate, and
1 always bad to get it open before I could g·et in.

RE-CROSS EXAl\HNATION.

Ry Mr. Maupin:
Q. Mr. Robertson, let 111e show ~rou a pictme here. Does
that look like the wny you got in, turning off that street and
up to that gate?
A. Yes.
Q. That is .,A.sl11and Circle there?
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John Ford Baecher.
A. Yes, looks like it.
Q. And this property on the inside was enclosed by this
wire fence with the barbed wire on top of it. Here is the
gate. Does that look like iU
A. Yes, sir.
Q. And the fence with three strands of barbed wire t
A. Yes.
Q. Between th~ Baecher property and the Jots which front
on 1\.Gbland Circle?
.
A. Yes.

A Juror:
garag~.

The testimony was that she was back of this
.
Mr. Martin: The little girl said she was rigbt
page 64 ~ here (indicating).
l\fr. Maupin: Yes .
.A. ,Juror: Didn't the mother testifv she went out the back
.,
door and called her?
l\fr. Maupin: It is a little bit further than this picture
shows. If you put these two together, you have got the
situation here. Here is the- garage, and she was hurt right
there l)y the ~;ate.
:Mr. Martin: That is on Picture A with the hole in it.
A Juror: She was off her own lot .
•TORN FORD B.AECHER,
a witness on behalf of the defendant, being first duly sworn~

testified as follows :
Examined hv 1\1 r. l\Iartin:
Q. Lieutei1ant, state your whole name and occupation.
A. ,John Ford Baecber, Lieutenant in the United States
Naval Reserve.
Q. You are also a son of :\frs. Baec11er, the defendant in
this CHse, are you not?
A. Yes, sir.
Q. You lived at the place we are speaking of
page 65 ~
for many years until you went to college and in the
Navy?
A. Yes, sir.
Q. Regarding tlmt fence in question and the Janeway up
to the fence, about how far is it from the public street shown
on Picture No. 1 back to vour mother's fence¥ How far
cloea the driveway go from t.he street?
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A. From the inside of the sidewalk it is 100 to 120 feet .. ·
Q. That is her private property¥
A. Yes. From the inside of the sidewalk to the fence is
her property, and it is 5Q feet wide all the way back.
Q. It is 50 feet wide, and private p1·operty from the middle
of the driveway T
A. Yes.
A Juror: I would like to ask this question: ,vhen J\fr,
Maupin brought these pictures together he showed the situation there. You put those together just now!
Mr. Maupin: Yes. It would be just about like that (indicating). You see the barbed wire fence.
A .Juror: And this is the back of this g·arage·? Is that
the building·?
Mr. Maupin: Yes.
page 66 ~ A Juror: And here is a pole?
Mr. Maupin: Yes.
A Juror: Is this no-man's land 1
Mr. Maupin : No. That is where the horse was ..
A Juror : The telegraph pole is directly on the corner of
this garage; is that rig·hU
Mr. Maupin: Yes.
A Juror: This fence is quite some distance off that property, isn't iU Is there a lane theref
Mr. Maupin: Here is the lane leading· back to Baecher's
place.
A ,Juror: That is where the child \Vould have been to seethe horse, up on this end1
Mr. :Maupin: Down here, yes ..
A Juror: RigI1t by_ the gate?
Mr. :Maupin: It rnns on both sides, the fence ..

By a ..Turor :
Q. If I went to the gate down between the fence and the·
hack of the garage, if it was not for that wild stretch in.
there I could walk in.
A. You would hR\re to go in throup;h--come back of thei
garage.
Q. Yes.
A. And you would have to g·o through tf1c gate ..
Q. You would not g·et in between the fence and
page· 67 ~ the garage?.
AM Now The fence goes right up to the garage..
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John Fonl Baecher.
'Q. There was no space between the garage and fence 1
.A. No.
Mr. :Martin: Picture A shows tlie fence going up to the
:garage.
Mr. Maupin: And l1ere is the wire going down to the
:gate.
A Juror: Is this the corner of the garage {indicating)?
Mr. Maupin: Yes, where tbe fence comes all the way down
there. It is not shown as clearly on this.
Mr. Martin: I think l\fr. Baecher can show it very easily
by the pictures..
Mr. Maupin: This fence runs from here to hei·e (indieat'ing on photog'rnph) ..
A /uror: Flush with the garage?
Mr. Maupin": Yes..
A. Juror: And that is a telegraph pole (indicating.)!
Mr. l\fan1Jin: That ls the feuc·e })Ost.

Ry a Juror·:
Q. Is that tlre co1·ner of tlm Baecher property!
A-. ·No.
·Q. Is lhe g;a1·age· on line?
page ·68}

1\fr. Maupin: Yes, on line apparently.
l\fr. Martin: In picture C with the hole in it,
where the 'Child put it, that is th,~ place where the fl1Jild was
iclinibing as she said.
Mr. Maupin: Up nem· tlm g·ate.

l3v Mr. Marfin:
~Q. To make it perfectly plain reganlin~ the ga1·age, look at
Picture A. If anybody wanted to get bacl{ behind 'the
n·arao·e-e
0
A. Ye::.;.
Q. Could tliey g·o rlgllt sln1ig:l1t back t11ere or ·wtmld they
l1ave to come around some other wav?
A. They would have to go nrounci some other way~
Q. The f euc·e p;oes clean up to the g·a rag·e?
A. Yes.

By !\fr. :M.aupin:
Q. There is a fence with burhed wire on to_p that goes
fo .the g:ail'ag·c!!

ll}l)
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A. Yes.

Mr. Martin : We rest.
The Court: Gentlemen, step outside, please, while we work
on the instructions.
page 69

~

Note : The jury retired.

Mr. Martin: I want to make a motion, your Honor.
The Court: All right.
Mr. Martin: Now, may it please the court. that all the
evidence is in, this situation has shown that it is more than
100 feet from the public street in front to the wire fence
where the child got hurt in the back. The Baechers own a
50 foot strip driveway there, 25 feet on each side here. Tl1ey
have had out here a sign., at this point, saying ''Private."
The child went on their private property more than 100 feet
up to the fence. The fence at this point doesn't separate
the property of two di:fferent people. Mrs. Baecher owns
on both sides of it, the inside and outside and clean out to
the street which is over 100 feet. The child was right on
this piece of wood that goes up next to the gate.· I emphasize
that because it shows she was on the private property of
l\'Irs. Baecher, both sides belonging to Mrs. Baecher. I maintain that the ordinances regarding barbetl wire fences have
no application to this case, that "No barbed wire shall be
used for enclosing· any lot or lots within the City of Norfolk.'' That must mean that you can't put any barbed wire
· on your boundary between you and your neighbor
page 70 ~ because your neighbor may run against it and injure himself. It can't mean on your own private
property 100 feet away from the street, that you can't put
barbed wire on your own property separating· your sheep
from your goats, or one thing from another on your own
private property, if you have a number of a~res as they
have in this case. The whole reason and purpose of it ib to
keep people who are on public property from p;oing up
against it and rubbing themselves against it, a wire fence,
and injuring themselves, but not to keep a landowner, espe~
cially in the suburbs where they have acreage as they have
here, from fencing his own property with barbed wire. There,
if the ordinance has no application to this case, the evidence
should he struck out. That is my first point.
My second point is that the proximate and unforeseeable
cause of this accident was the cllild 's own behavior. She
goes on private property 100 feet away from the public street
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and in the face of a sign that says "Private property." She
may not be able to read it., but it is there, and she climbs up
on the fence and she g·ets hurt where she is purely a trespasser. The sole proximate cause of this accident is her going on private property as a trespasser. That is the sole
cause of it, and we move that the evidence be stricken out.
The Court: I still think it is a question for the
page 71 ~ jury.
Mr. Martin: "\Ve save the point, your Honor.
page 72 }-

INSTRUCTIONS.

Mr. Martin: "\\7 e object and except to the granting of
any instructions for the plaintiff on the ground that there
is no evidence
to support anv
.
.. verdict for the plaintiff.

Plaint-i-Jl's blstruction P-1 (Granted) :
"The Court instructs the .Jurv that if thev believe from
the evidence that the defendant was guilty of negligence as
covered in the declaration wllieh proximately eausecl or contributed to the injury of Dana McFarland, they should find
for the plaintiff, Dana :McFarland.''

Plainti-Jl's Instruct-ion P-,'J (Granted):
'' The Court instructs the jury that the law conclusively
presumes tl1at a. child under seven yea.rs of age is incapable
of contributory negligence. Therefore if the Jury believe
from the evid,mce that tlrn defendant was guilty of negligence
which proximately cau~ed or contributed to the injury of Dana
:M:cFa rland then the defendant is liable in clam ages to her
whether or not the ,Jury may believe that the child was also
guilty of neg·Iigence.''
~

?\f 1·. )Iartin: The defendant objects and excepts to the nction of the court in granting Instruction P-2 for the plaii1ti'ff on the ground that it leaves
out the proposition thnt the child was a trespasser, and is
merely an abstract instruction.
Plaintiff's Instruction P-:i ( Granted) :

page 73

"The Court instructs the .Turv that bv onlimmce of the
City of Norfolk it is provided tliat no b~rbed wire sl1all be
used to inclm;;e any lot or lots in said Ci(v. If the jury believes from the evidence tlmt the defendant violated this
ordinance, t.hen the Court instructs you that such violation
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is negligence as a matter of law; and if the Jury further believes from the evidence that violation of this ordinance by
the defendant proximately .caused or contributed tQ the injury of Dana :McFarland, then their verdict must be for the
plaintiff, Dana McFarland.''

Mr. Martin: The defendant objects and excepts to the
action of the court in gTanting Plaintiff's Instruction P-3 on
the ground that it leaves out of view entirely the admitted
evidence that the child was purely a trespasser where she had
no right to be, also the ordinance in question does not cover
a case of barbed wirc·whcre both sides of the fence are the
private property of the person putting· up the
page 74 ~ barbed wire as a person, we submit, could put enclosures on his own property with barb~cl wire.
Plaintiff's Instruction P--1 ( Granted) :

"The Court insfructs the ,Jurv that if thev find in favor
of Dana l\IcFadand, they shall award her sti:ch damages as
they may believe from the evidence will fairly and adequately compensate her for any pain and suffer_ing which
they may find she underwent, and for any disfigurement
which they may believe from the evidence sl1e now suffers
and will suffer as the result of her injuries.''
l\fr. Martin: The defendant objects and excepts to the
action of the court in gTanting Plaintiff's Instruction P-4
because there is no evidence to support it., and there is no
evidence of any permanent injury, appreciable permanent
injury.
Defendant's lnstructiou D-1 ( (}ranted) :

"The Court instructs the jury that the burden is upon
the plaintiffs to prove their case lJy a pl'eponderauce of the
evidence. ''
Defendant's Instruct-ion D-2 (Granted):

"The Court instructs the jury that if they find for the
plaintiffs, that only actual or compensatory danrng·cs ean he
allowed in thiR case.''
}Jag·e 75

~

Defenda,nt's Instruction 3-D (Refused):

''The Court instructs the jury that if they believe from
the evidence that the child was a trespasser on defendant's
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Jand climbing on her fence when she got hurt the jury should
.tind for the defendant.''
.Mr..Martin: The defendant objects and excepts to the refusal of the court to g·rant her Instruction 3-D on the ground
that it properly states the law and is applicable to this case
.and the evidence sustains it powerfully, the child being a
Jong· distance away from where it should be.
Defendant's Instruction 4-D (Refused):

'' For there to be liability arising f~·om the violation, if
.any, of an or¢linance, the violation must be the proximate
eause of the injury, and if there is an independent intervening cause, then the violation of the ordinance is not the proxi1na te cause.''
\
J\fr. Martin: The defendant objects and excepts to tbe
1·uling· of the court in refusing her Instruction. 4-D on the
_ground that it properly states the law and is applicable to
.the case; the evidence supports it by showing that the action
·of the child was the sole cause -of tbe ·accident, she being a
-pure trespasser.
~

And liavlng· l1eard t1ie evidence, the instructions
which were given, and arg·ument of counsel, the
jury f ouud a verdict for the plaintiff for $500.00, which the
defendant moved to set aside as contrary to the law and the
·~videnee, without evidence to support it, and plainly wrong,
:aud. for error of law on the trial of the case, but the court
overruled the motion and entered judgment for the plaintiff
on the verdict, to which action and ruling· of the court, the
def<'.mdant duly excepted on said grounds, and prays that
this her bill of exceptions No. 1 may be signed and made a
va 1·t of the record in this case. And the defendaut presented
ihis her bill of exceptions No. l on the 5th day of Qctober,
1943, which was duly signed and made a part of the record
·on that day, after it duly appeared in writing that -proper
110tice had been g·iven of the time and place of presenting·
~ame, and this hill of exceptions is forthwith filed and lodged
. with the Clerk of this Court.
ALLAN R. HANCKEL, Judge.
page 76
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page 77. ~ Virginia:
In the Circuit :Court of the City of Norfolk.
Dana Ann. McFarland, an infant who sues by Daniel C. Mc-Farland, her father and next friend,

v.
E. Etta Baecher..
Be it remembered that on the trial of this case, during the:
taking of the testimony, as shown in bill of exceptions No.·
1 in this case, which is hereby referred to and made part
hereof as fully as if copied herein, on the re-direct exmuination of Mrs. Annie C. McFarland, a witness for plaintiff, the
defendant by counsel objected and excepted to the following
testimony on the ground that it was hearsay, but the objection was overruled and the evidence allowed to go to the,
jury and the defendant duly excepted, to-wit:

'' Q. Do you know whether any complaints have been made
to Mrs. Baecher, to your knowledge, about the dangerous
character of that fence¥
'' A. I understand" Mr. Martin: I ohject unless she knows.
The Witness: They went to court.
"Mr. Martin: There would be a record if they went in
court.
''The Court: vVhat was the question?
'' Mr. Maupin: I asked her whether she knew any complaints had been made to Mrs. Baecher about the
pag·e 78 ~ dangerous character of that fence.
'' The Witness: They took it to court.
"Mr. Martin: I object. That is hearsay.
· "The Witness: I know they called over for me to go down
with them and I told them no, that I was friendly with them
and I had no idea of going, that the barbed wire fence was
not hurting me. Mrs. Mays is the one that called me.
"Mr. Martin: We save the point on the ground of hearsay, may it please the court."
And the defendant presented this bill of exce11tions, No. 2,
on tl1e 5th day of October, 1943, which was duly signed ancl
made part of the record on that day, after it duly appeared
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in writing that proper notice had been given of the time and
place of presenting· same, and this bill of exceptions is forthwith filed and lodged with the Clerk of this Court.

ALLAN R. HAN-OKEL, Judge.

A true .copy. Tes±e:
.ALLAN R. H.A.NCKEL, Judge.
J)age 79 } Virginia.:
In the Circuit Court of the City of Nor.folk.

Dana Ann McFarland, a.n infant who sues ~y Daniel C. McFarland, her fathe.r and next friencl,

v.

E. Etta Baecher.
Be it remembered that

011

the tr.ial of this cas~, in the mat-

ter of instructions, as shown in bill of exceptions No. 1 in
this case_, which is hereby referred to and made part hereof,
.as fully .as if copied herein, the defendant objected and ex-

cepted to the granting of any instructions for plaintiff on
the ground tlrnt there was no evidence to support any ver·-dict for plaintiff, and in addition, certain objections and exceptions were duly made by counsel for defend ant to certain
instructions g-ranted for the plaintiff, and the refusal of certain instructions offered by the defendant and refused,
w·hich instructions and the objections appear at length in bill
,of exceptions No. 1 in this case, which is hereby referred to
and made part hereof as fully as if copied herein, and for
brevity said instructions and the objections and exceptions
.a re not again copied herein, but they are t]ie following instmctions, to-wit:
P-2, P-3, P-4, granted for plaintiff;
And 3-D, 4-D, offered· by defendant and refused.
And the defendant presented this bill of exceptions, No.
:3, on the 5th day of October, 1943., whfoh was duly sig·ned
.:cmd made ~pa.rt of tl1e 1·ecor£1 on tliat day, after "it duly ap-
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peared in writing that proper notice bad been given of the~
time and place of presenting same,_ and this bill of exceptions.
is forthwith filed and lodged with the Clerk of this Court.
.ALLAN R. HAi~CKEL,. Judge ..

.A true copy. Teste:

ALLAN R. HANCKEL,. Judge ..
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CLERK'S CER,TIFICATE..

Virg'inia:

In the Clerk's Office of the Circuit Court of the City of
Norfolk, on the 18th day of' October, 1943.
I,. W.R. Hanckel, Acting Clerk of the Circuit ,Court of theCity of Norfolk, do certify that the foregoing is a true transcript of the record in the suit of Dana Ann McFarland, an
infant, who sues by Daniel C. McFarland, her father and
. next friend, Plaintiff, a.,qa.vnst l\L Etta Baecher, deiendant,
lately pending· in said Court.
I further certify that the same was not made up and completed and delivered until the plaintiff had received due notice in ,·vriting thereof, and of the intention of the defendant
to apply to the .Supreme Court of Appeals of Virginia for
a writ of error and su.persedea..c; to the judgment therein.
Teste:

W. R. HANCKEL,
Acting- Clerk.
By T. A. W. GRAY, D. C.

Fee for this transcript, $15.00.
A Copy-Teste :
M. B. ,VATTS, C. C.
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