RULE 14-BRIEFS
1. Form and contents of appellant's brief. The opening brief of the appellant (or
the petition for appeal when adopted as the opening brief) shall contain:
(a) A subject index and table of citations with cases alphabetically rranged.
Citations of Virginia cases must refer to the Virginia Reports and, in addition, may
refer to other reports containing such cases.
_(b) A brief statement of the material proceedings in the lower court, the errors
assigned, and the questions involved in the appeal.
(c) A clear and concise statement of the facts, with references to the pages of
the record where there is any possibility that the other side may question the statement. \Vhere the facts are controverted it should be so stated.
(d) Argument in support of the position of appellant.
The bnef shall be signed by at least one attorney practicing in this court, giving
his address.
The appellant may adopt the petition for appeal as his opening brief by so stating
in the petition, or by giving to opposing counsel written notice of such intention
within five days of the receipt by appellant of the printed rccprd, and by filing a
copy of such notice with the clerk of the court. No alleged error not specified in the
opening brief or petition for appeal shall be admitted as a ground for argument by
appellant on the hearing of the cause.
2. Form and contents of appellee's brief. The brief for the appcllee shall contain:
(a) A subject index and table of citations with cases alphabetically arranged.
Citatidns of Virginia cases must refer to the Virginia Reports and, in addition, may
refer to other reports containing such cases.
(b) A statement of the case and of the points involved, if the appellee disagrees
with the statement of appellant.
(c) A statement of the facts which are necessary to correct or amplify the state•
ment in appellant's brief in so far as it is deemed erroneous or inadequate, with appropriate reference to the pages of the record.
(d) Argument in support of the position of appellee.
The brief shall be signed by at least one attorney practicing in this court, giving
his address.
3. R eply brief. The reply brit"f (if any) of the appellant shall contain all the authorities relied on by him, not reforred to in his petition or opening brief. In other
respects it shall conform to the requirements for appclJee's brief.
4. ime of filin g. (a) Civil cases. The opening brief of the appellant (if there be
one in addition to the petition for appeal) shall be filed in the clerk's office within
fifteen days after the receipt by counsel for appellant of the printed record, but in no
event less than twenty-five days before the first <lay of the session at which the case
is to be heard. The brief of the appellee shall be filed in t!Je clerk's office not later
than ten days before the first day of the session at which the case is to be heard. The
reply brief of the appellant shall be filed in the clerk's office not later than the day
before the first day of the session at which the case is to be heard.
(b) Criminal Cases. In criminal cases briefs must be filed within the time specified
in civil cases; provided, however, tilat in those cases in which the records have not
been printed and delivered to counsel at least twenty-five days before the beginning
of the next session of the court, such cases shall be placed at the foot of the docket
for that session of the court, and the Commonwealth's brief shalJ be filed a t least ten
days prior to the calling of the case, and the reply brief for the plaintiff in error not
later than the day before the case is called.
(c) Stipulation of counsel as to filing. Counsel for opposing parties may file with
the clerk a written stipulation changing the time for filing briefs in any case; provided, however, that all briefs must be filed not later than the day before s uch case
is to be heard.
5. Number of copies to be filed and delivered to opposing coun sel. Twenty copies
of each brief shall be filed with the clerk of the court, and at least two copies mailed
or delivered to opposing counsel on or before the day on which the brief is filed.
6. Size and Type. Briefs shall be nine inches in length and six inches in width, so
as to conform in dimensions to the printed record, and shall be printed in type not less
in size, as to height and width, than the type in which the record is printed. The
record number of the case and names of counsel shall be printed on the front cover of
alJ briefs.
7. N on-compliance, effect of. The clerk of this court is directed not to receive or
file a brief which fails to comply with the requirements of this rule. Jf neither side
has fi led a proper brief the cause will not be heard. If one of the parties fails to fi le
a proper brief he can not be heard, but the case will be heard e:1; pcwte upon the argth
m ent of the party by whom the brief has been fi led.
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IN THE
'.

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 2930
JANE N. BANTON, Plaintiff in Error,
versus

ANNIE. M. HARLOW, Defendant in Error.

PETITION FOR WRIT OF ERROR.

To the Honorable Jiistices of the Supreme Court of Appeals
of Virginia:

Petitioner, Jane N. Banton, respectfully represents that
she is aggrieved by a final judgment of the Circuit Court of
the City of Portsmouth, Virginia, entered on the 14th day of
July, 1944, setting aside a verdict of the jury and without
a new trial, entering judgment for the plaintiff below, Anme
M. Harlow, against Jane N. Banton, defendant below, and
fixing the boundary line between the property of the parties
at a line thirty (30) feet from the northeast intersection· of
Randolph and Fifth Streets and running thence north parallel
with Fifth Street seventy-one (71) feet, in a statutory proceeding to fix the boundary line (R.., p. 88). A transcript of
the record, and the exhibits are herewith filed.
The parties own adjoining lots fronting on Randolph Street
in the City of Portsmouth, Mrs. Harlow's lot being on the
28 *northeast corner of Randolph and Fifth Streets and
Mrs. Banton 's lot being next east of Mrs. Harlow's.
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The strip of land in question is between these two lots and
is of the greatest importance to Mrs. Banton~ because under
the judgment of the Circuit Court in favor of Mrs. Harlow,
Mrs. Banton is completely cut off from any lane or entrance
to her property out of doors and is compelled to carry her
garbage, ashes, etc., to Randolph Street. through her front
door.
The strip in question is of very little importance to Mrs.
Harlow, who has a corner lot, and therefore, has an outdoor
entrance to her back yard onto Fifth Street.
There was a trial by a jury and the verdict of the jury set
the dividing line between the two parties at a line running
twenty-nine feet from the northeast corner of Randolph and
Fifth Streets. While this was not all Mrs. Banton claimed,
nevertheless, it is sufficient to allow her a narrow entrance
outdoors to her property, but the Court set aside this verdict
and entered judgment in favor of Mrs. Banton, fixing the
dividing line at thirty (30) feet from the northeast corner of
Fifth and Randolph Streets, and not leaving Mrs. Banton
enough room to have any outdoor way of get~ing to her property.
THE ERRORS ASSIGNED. are that the Circuit Court
erred:
1. In setting aside the verdict and rendering :final judgment in favor of Mrs. Harlow.
2. In refusing the instructions asked for by Mrs. Banton
(R., p. 83), R.~ p. 85) (1-D, 2-D, 3-D), and granting 1-P for
Mrs. Harlow (R., p. 84).
THE FACTS depend largely on conflicting evidence. The
jury heard and saw the witnesses, and also, tlie jury liad
3* a -view of the 8 premises and saw the situation itself, which
· must have been very helpful to the jury.
We file as exhibits with this petition three photographs
which are not part of the record and were taken after the
trial, but we use them as argument on this petition, merely
showing what a view of the premises would show the jury,
and believing this Court itself has a right to view the premises, if it should see fit. One of these pictures clearly shows
, the old gate of Mrs. Banton now useless because of Mrs. Harlow's brand new fence.
Both pieces of property we~e owned hy Margaret L. W.
Bailey. She conveyed to Mrs. Banton (under her former
name of Murphree) by deed dated September 23, 1941, and
duly recorded, the property Mrs. Banton lives upon, and by
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later deed dated February 11-o 1943, to Mrs. Harlow the corner property where Mrs. Harlow lives. Mrs. Bailey herself
lived in the corner property·when she conveyed the next door
property to Mrs. Banton. (See deeds with exhibits.)
.
. According to evidence, which the jury had a right to believe, we note:

G. A. Creecy, forty-six years old, a, nephew of Mrs. Bailey,
testified that as far back as he can remember, there had been
a fence dividing the corne1· property (now Harlow's) from
the p1·operty next to the east (now Banton's) for a great
many years prior to 1928, and that in 1928 he renewed this
fence on the same line by building a new fence there, which ·
old fence and renewed fence were on the same line, and he
likewise built the gate on Mrs. Banton's side (R., p. 64, etc.).
(This old fence and as renewed in 1928, gave Mrs. Banton's
property ample room for ingress and egress through her gate.
But a bratnd new fence has been built by Mrs. Harlow a few
months ago much nearer to llfrs. Ba""ton's house (R., p.
4e 61), not where the old fence 0 stood, making it impossible
.
for Mrs. Banton to squeeze through).
The old fence, and as renewed in 1928, was only two (2)
feet from Mrs. Harlow's house (R., p. 57). The brand new
fence just built by Mrs. Harlow is eighteen inches over the
old fence line in the rear and five to five and a half feet over
the old fence line in the front (R., p. 65).
(Mrs. Harlow, a few months ago, built a brand new fence,
thirty '(30) feet from Fifth Street, as her deed called for
thirty (30) feet on Randolph Street, thereby closing up Mrs.
Banton 's lane and entrance).
N. C. Thornhill testified (R., p. 42) that the brand new
fence built by the Harlows (R., p. 44) is one foot eight inches
nearer the Banton home in the rear than the old fence was
(R., pp. 48, 46)., and bears over between two and a lialf and
three feet nearer the Banton house in front (R., p. 43).
:Mrs. W. L. Rowe testified (R., p. 60) there had been an old
fence for many years between the properties, she having lived
· close by thirty-eight years, and the brand new fence (built
by Harlows) '' is way off the line from where the old fence
was'' (R., p. 61). The old fence was torn down some years
ago (R., p. 60).
Mrs. Mamie Jackson testified (R., p. 71) that the brand
new Harlow built fence is three or four feet nearer the Banton house than the old fence was.
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Mrs. Banton testified (R., p. 34) that' part of the old fence
has been standing till very recently, when the Harlows took
it down (R., p. 34), and built a brand new fence about four or
five feet nearer the Banton house at the front and less at the
rear (R., p. 34)., the old fence being removed in June,
5• 1944 (day after D day). The gate ~in the old fence is
still left (R., p. 35) (See picture with this petition), but
you cannot get in or out of the old gate (R., p. 35). Mrs.
Banton has lived on the property six years, renting before she
bought, and had no trouble till the Harlows came (R., p. 38).
There is other evidence along the same line in favor of Mrs.
Banton, which for brevity, need not be recited.
The trial court took the view that as the Harlow deed called
for thirty feet front from the corner, though junior to the
Banton deed, and as the Banton deed called for beginning
thirty (30) feet from the corner (R., p. 16, Exhibit 2 and
Exhibit A), although the Banton deed expressly called for
"the East lin~ of the lot now owned by C. C. Bailey" (Exhibit A) which evidently meant the old fence dividing the lots;
that the distance (30 feet) calls in the deeds must govern.,
and as a matter of law set aside the verdict and closed up
Mrs. Banton 's entrance.
.
We submit that the question, at the least, was for the jury,
and the court had no right to set aside the verdict and enter
final judgment for Mrs. Harlow.
ARGUMENT.
1. As to the evidence, argument has been sufficiently made
in stating the facts, to show that there was ample evidence
to go to the jury on behalf of Mrs. Banton, so we have disposed of the first assignment of error. · That a call of distance, such as thirty (30) feet, gives way to a monument,
such as a fence, seems plain.
·
Minor on Real Property, 2d Ed., page 1418.
69

i»2. The second assignment of error is as to the re-.
fusal of instructions asked by Mrs. Banton, R., pp. 83
and 85., and granting the instruction 1-P, R., p. 84, for l\frs.
Harlow.
. At Record, page 83, the court refused an instruction that if
a fence had been there and recognized as the dividing line
over fifteen years that made the line.
We submit this should have been given.
Ori page 84, instruction 1-P, the court instructed for Mrs.
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Harlow that if the deeds called for thirty (30) feet front for
each parcel, ·this was conclusive.
Surely that cannot be the law under the evidence in this
case.
On page 85 of the record, the Court refused ·instructions
1-D and 2-D, each of which instructions, we submit, was good
law, and applied to the evidence, and which read:
(1-D) ''The Court instructs the jurv that if they believe
from the evidence that when the defendant, Jane M. Banton,
bought her property from Margaret L. W. Bailey there was
a fence separating this property from the property on the
south and they further believe from the evidence that this
fence was on the line of C. C. Bailey and had been the dividing line between these parcels of land for fifteen years or
more, then .they should find for th_e defendant and establish,
said fence as the legal dividing line of these parcels of land.''
'

(Instruction 2-D) "The Court instructs the jury that if
they believe from the evidence that Margaret L. W. Bailey
was the owner of the property now owned by Jane l\f. Banton
and the property now owned by Annie M. Harlow and that
she sold a part of said lane to Jane M. Banton and described
the said land as· beginning at the line of C. C. Bailey, thirty
(30) feet east from the northeast intersection of Randolph
and Fifth Streets, that the line of C. C. Bailey is 8 the
8
7 starting point of said property even though said Point
is more or less than thirty (30) feet from the intersection
of Randolph and Fifth Streets.''
This petition is adopted as the opening brief, a copy hereof
was mailed to opposing counsel on the 30 clay of October,
1944, and this petition with a transcript of the record will be
presented to Justice John W. Eggleston, at his office in Norfolk, Virginia, and petitioner's counsel desire to state orally
the reasons for granting the writ.
Petitioner prays that a writ of error maybe granted and
said judgment reversed, a new trial granted or final judgment
entered in favor of petitioner, and that such other and further relief may be granted as may be adapted to the nature of
the case.
JANE M. BANTON,
by VINCENT L. PARKER,
New Kirn Building, Portsmouth1 Va.
JAS. G. MARTIN,
Western Union Building, Norfolk, Va.
Counsel for Plaintiff in Error.
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The undersigned, an attorney duly qualified to practice in
the Supreme Court of Appeals of Virginia, certify that in my
opinion the judgment complained of in the foregoing petition
ought to be reviewed.·
JAS. G. MARTIN,
·western Union Building, Norfolk, Va.
Received Oct. 30, 1944.

J. W. E.
November 14, 1944. ·writ of error awarded by the court.
Bond $300.
M. B. W.

RECORD
VIRGINIA:
Pleas before the Circuit Court of the City of Portsmouth,
at the Courthouse of said City on the 6th.day of September, 1944.
Annie M. Harlow, Complainant,

v.

Jane M. Banton, Defendant.
IN CHANCERY.
Be it remembered that heretofore to-wit: on the 13th day
of June, 1944, came the complainant, by counsel, and filed
his memorandum for process, in the words and figures following, to-wit:
Virginia:
In the Circuit Court of the City of Portsmouth.
Annie M. Harlow, Complainant,
v.

•Tane M. Banton, Defendant.

To Kenneth A. Bain, Jr., Clerk of said Court:

. i
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Please issue process on the attached petition and complaint in accordance with Code Section 5490 for such cases
made and provided making same returnable to the second
.June, 1944, rules.
WILLIAM T. PARKER, p. q.
And the process issued on the 13th day of June, 1944, is in
the words and figures following, to-wit:
THE COMMONWEALTH OF VIRGINIA,

To the Sergeant of the City of Portsmouth, Greetings:
You are hereby commanded to summon Jane M. Banton,
438 Randolph Street, to appear at the Clerk's Ofpage 2 } flee of the Circuit Court of the City of Portsmouth,
at the rules to be holden for the said Court, on the
3rd Monday in June, 1944, to answer a petition and complaint in Chancery, exhibited against her in said Court by
Annie M. Harlow, the object .of which is to establish the
boundary lines of the property of the complainant and defendant in accordance with section 5490 of the Code of Virginia, in such cases made and provided and have then and
there this summons.
Witness, Kenneth A. Bain, Jr., Clerk of the said Court, at
his office, this· 13th day of June, 1944, in the 168th year of
the Commonwealth.
KENNETH A. BAIN, JR., Clerk.
By: DORIS V. MAJOR, D. C.
And the return on said process is in the words and figures
following, to-wit:
Executed this 13th day of June, 1944. in the City of Portsmouth, Va., delivering copy of the within Summons to• Jane
l\f. Banton in person. R. E. Glover, City Serg't. by J. M.
•Joyner, Deputy Serg't.
And at another day, to-wit: the 13th day of June, 1944.
the complainant filed his bill of complaint in the words and
figures following, to-wit:
To the Honorable B. D. "White, Judge of said Court:

g.
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Complainant, Annie M. Harlow, respectfully represents
unto your Honor:
1. That she is the owner in fee simple of the following
property, to-wit: All that certain lot or parcel of land situate in that part of the City of Portsmouth, Virginia, called
New Town., and which is bounded as follows> topage 3 } wit: Beginning at the northeast intersection of
Randolph and Fifth Street, thence running North
along Fifth Street seventy-one (71) feet; thence East thirty
(30) .feet; thence South seventy-one (71) feet; thence West
along Randolph Street thirty (30) feet to the point of beginning, it being the same property conveyed to the said Annie
M. Harlow by the deed of Margaret L. W. Bailey, widow,
dated the 11th day of November, 1943, and of record in the
Clerk's Office of the Court of Hustings for the City of Portsmouth, Virginia, in Deed Book 134, at Page 307. .
2. The coterminous owner of the property immediately adjoining thereto on the east side thereof, is Jane l\L Banton,.
whom your complainant is advised and verily believes is the
owner in fee of said property, described as follows, to-wit~
That certain lot, piece or parcel of land with the improvements thereon and its appurtenances situate in the City of
Portsmouth, State of Virginia, and bounded and described as
follows: Beginning at a point on the North side of Randolph Street at the East line of lot now owned by the said
C. C. Bailey, thirty (30) feet east from the Northeast interseciton of Randolph and Fifth Streets, and from thence running East along the North side of Randolph Street thirty
(30) feet; thence North parallel with Fifth Street seventy
(70) feet; thence West parallel with Randolph Street thirty
(30) feet and thence South parallel with Fifth Street seventy
(70) feet to the point of beginning, it being the same property conveyed to Jane Murphree now Jane M. Banton by tlie
deed of Margaret L. W. Bailey. widow. dated September 23rcT.
1941, of record in the Clerk 1s Office of the t=1nid
page 4 ~ Hustings Court in Deed Book 128B, at Page 530.
·
3. From the descriptions of the said property
above the grantor in both deeds is the same, to-wit: 1\fargaret L. W. Bailey, and the said property is described into
metes and bounds and the exact quantitv of the rei:;nective.
lands of both complainant and the defendant is readilv ancl
easilv ascertainable and discernible.
. ·
4. ·There bas arisen between the complainant and the defendant a dispute as to the boundary and the dividing lines of
the said property, and in order to establish the lines of the
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complainant's property, she, on the 23rd day of· May, 1944,
employed a Civil ~ngineer to properly survey and determine
her said boundaries; this was done, and the complainant pro. ceeded to construct a fence well within the lines called for
in her deed of conveyance and in accordance with the surveyor's pegs which had been ascertained; the defendant claims
that the fence is on her property and there has been quite a
contro"\J'ersy between the parties thereto culminating in criminal warrants charging '' trespass and destroying private property", all ,of which have been most embarrassing to your
complainant, and notwithstanding that the Police Court had
no authority to try title to land, it proceeded to ascertain the
property rights of complainant and the defendant in the
above described property and assessed a fine against the husband of your complainant for constructing a fence upon the
land of your complainant.
·
·
5. Complainant has requested, prevailed upon, and pleaded
with the· defendant to have a joint survey made in order to
ascertain tho boundary lines between the parties in their respective properties, but she absolutely refused to do so, and
inasmuch as your complainant has had a survey
page 5 ~ made of her property and has constructed a fence
upon her property, she is informed, and verily believes that it is the intention of the defendant to remove or
destroy said fence, and to take other steps to have your complainant again brought into police court of this City upon a
charge of trespass and to determine the title to property,
which jurisdiction, the said Police Court does not have and
should not maintain, all of which would result in a multiplicity
of suits and clutter up the Courts.
6. Your complainant further shows that lumber of any description is most difficult to obtain, and if the said fence was
destroyed or removed, it would result into a hardship and
irreplaceable loss to your cmoplainant.
Wherefore, in accordance with the provisions of Code Sections 5490 in sucl1 cases made and provided, your complainant
prays that the said Jane :M. Banton be required to answer this
petition in the manner prescribed by law, and that a hearing
be had and the boundaries and lines of the respective properties described herein be ascertained and determined; that a
· temporary order be entered restraining the said defendant,
her attorney, agents, employees or servants, and such other
persons from interfering with the said fence herein described
pendine; the trial of this case, and that a further restraining
order be issued against the said defendant, her attorneys,
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agents, et cetera, from prosecuting any suits concerning the.
same in the Civil and Police Court of the City of Portsmouth,
Virginia, pending the trial of this case. And your complain,.
ant will ever pray, et cetera.
•
ANNIE M. HARLOVl. ,
"WILLIAM T. PARKER, p. q.
page 6 } Commonwealth of Virginia,
. City of Portsmouth, to-wit:
Annie M. Harlow, being duly sworn, says that she is familiar with the facts set forth in the foregoing petition and
comvlaint, and that tho same are true, and that where the
alleg·ations are set forth on information and belief, she believes the same to be true.
Given under my hand this 13th day of June, 1944.
My Commission expires January 8, 1946.
W. T. PARKER,
Notary Public.
And the Notice of the Complainant filed on June 13, 1944,
is in the words and figures, to-wit:
To: Jane M. Banton, 438 Randolph Street, Portsmouth, Virginia.
TAKE NOTICE, that on the 15th day of June, 1944, at half
past ten o'clock A. M. or as soon thereafter as I may be heard
I shall apply to the Honorable B. D. White, Judge of the
Court aforesaid, for a temporary restraining order against
you, your attorneys, agents, servants and others in accordance with the prayer of the attached petition and complaint.
ANNIE M. HARLOW,
By WILLIAM T. PARKER, Counsel.
And the return on the said Notice is in the words and figures following, to-wit:
Executed this 13th day of June, 1944, in the City of Portsmouth. Va., delivering copy of the within notice to
page 7 } Jane l\L Banton in person. R. E. Glover, City
Serg't. By J.M. Joyner, Deputy Serg't.
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And an order entered on the 15th day of June, 1944, is in
the words and figures following, to-wit:
This cause came on to be heard upon the petition of the
complainant to restrain the defendant from interfering with
the fence or other monuments of title thereto in the said property in said bill and was argued by Counsel
Upon consideration whereof, it is adjudged, ordered and
decreed that both the complainant and the defendant be restrained from interfering with or molesting each other in any
manner or in any manner disturbing any fence or fences and
monuments of title or lines or other investitures of title on
either of the properties mentioned in the bill until the further
order of the Court.
It is further ordered that an issue out of chancery be
awarded to determine the boundaries and respective rights of
the parties and the same is set for trial on June 30, 1944, at
half past ten o'clock A. M. That the City Engineer forthwith
make a survey of the properties described in the bill and report his findings by a plat to the Court on the date aforesaid,
and no bond is required, and this cause is continued.·
page 8

~

And an order entered on the 6th day of Septembe1·, 1944, is in the words and :figures following, to-

wit:
This cause came on this day to be heard upon the papers
formerly read and upon an issue out of chancery ordered to
. be made up and tried before the bar of this Court, to ascertain the boundaries of the property of the parties described
in the petition, and in obedience to said order directing said
issue, came the following jury, to-wit: C. F. Lindauer, F. R.
Appenzeller, W. L. Newton, P. D. Fitchette, W. H. BonneviHe
and John T. Keville, who being sworn the truth to speak upon
the issue joined, after hearin.~ evidence of the complainant
and the defendant, returned their verdict as follows, to-wit:
We the jury find that the true boundary line between the
plaintiff and the defendant, to be a line beginning at a l)Oint
on Randolph Street, twenty-nine feet east from the Northeastern intersection of Randolph ancl Fifth Street, and running Northerly, parallel with Fifth Street, seventy feet.
SiS?ned: W. H. Bonneville, Fo.reman.
Whereupon, the plaintiff and defendant, by Counsel, moved
that the verdict of the Jury be set aside upon the grounds
that the same is contrary to the law and the evidence, which
motions are continued. This order is entered n,un.c pro tune
as of June 30, 1944.
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M. 0. L. Bailey.

. ~·

page 9 } Virginia:
,I

In the Circuit Court of the City of Portsmouth..
Annie M. Harlow
1).

Jane M. Banton.
RECORD.
Stenographic report of the testimony and other incidents
of the trial of the above entitled cause, tried in the Circuit
Court of the City of Portsmouth, Virginia, June 30, 1944, before the Hon. B. D. White, Judge of said Court, and jury, including the actions and objections of the parties, the exhibits
offered in evidence; the rulings of the Court and the exceptions of the parties.
Present: Mr. W. T. Parker, Attorney for the complainant.
Mr. Vincent L. Parker, Attorney for the defendant.

J. M. Knight, .
Shorthand Reporter,
Norfolk-Newport News, Va.
fSj:tl . ·
page 10 ~ Mr. W. T. Parker: Counsel has admitted that
the deed books are the proper court records, so we .
won't.have to call Mr. Baker to identify them.
Note: Opening statements were made by both counsel.
M. C. L. BAILEY,
calJed as a witness on behalf of the complainant, having been
first duly sworn, testified as f oliows ~
Examined by Mr. W. T. Parker:
Q. State your name and address, please.
A. M. C. L .. Bailey, 426 North Armstrong Street, .Portsmouth, Virginia.
Q. Are you the son of Mrs. Margaret L. W. Bailey!
A. Yes, sir.
.
Q. Who was your fatherf
A. C. C. Bailey.
Q. Christopher Columbus.
I

l
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M. C. L .. Bailey.
Q. State whether or not he was the son of Christopher. Columbus Bailey Y ..
·

A. Yes; my father was C. c~ Bailey, Jr.
_
Q. Was he an only child¥
·
A. No; I don't know them all, but he had a bunch of halfbrothers.
Q. But C. C. Bailey was your father¥
A. That is right.
Q. And Mrs. Margaret L. W. Bailey is your mother¥
A. My mother.
Q. And C. C. Bailey, Sr., was your grandfather?
A. My grandfather, yes, sir.
.
Q. Are you familiar witli the property situated at the
northeast intersection of Randolph and 5th Streets Y
A. Very much so.
page 11

~

Mr. W. T. Parker: !just wanted him to identify the property, and I will refer to the deed reference next.
The Court: Just go ahead, and get rid of him as soon as
possible, as he wants to get away.
By Mr. W. T. Parker:
.
.
·Q. I have here, Mr. Bailey, Deed Book No. 8, which is a
part ot the records of the Court of Hustings of this City.
There is a deed recorded in this book at page 593 from L: D.
Stark, et ux, to 0. C. Bailey. I will read to you this description and ask you if that is the same property at the
page 12 ~ northeast corner of 5th and Randolph Streets:
"Beginning at the northeast intersection of Randolph and
5th Streets, thence running north along 5th Street 121 feet,
thence east 30 feet, thence south 121 feet, thence west along
Randolph Street 30 feet to the point of bginning.''
Is that the same property there Y
A. That is not the same-that is not the same on the north!
east corner, not 121 feet now~ There is another house built
on part of it now.
·
Q. The house you are talking about has been built in the
back?
A. That is right.
Q. But that is the piece of property of which Harlow owns
part of the land Y
A. Yes, part of the land.
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Q. And that is a thirty foot fronU
·A. I would not say that; I don't know that.
Q. From this deed 7
A. According to the deed, yes.

Mr. W. T. Parker: I wish to introduce as "Plaintiff's Exhibit No. 1", the Deed Book No. 8, page 593,. referred to.
CROSS EXAMINATION.
By Mr. Vincent L. Parker:
Q. How old are you., Mr. Bailey'l
page 13 } A. Thirty-two.
Q. Do you recall that property from boyhood 'I
A. All my life, just about.
Q. Was there a fence between the property now owned by
Barlow and the property owned by Banton 'I
~N~'l
.
Q. No, was there a fence there in your boyhood days'l
A. Yes, sir.
Q. Is that fence you knew as a boy still there'/
A. No, sir. When we moved back from Cradock-1 lived
there twice-it was in 1936 when we moved back, and my ·
father had part of the fence torn down. My mother had
flowers there, and some of the fence was left there. I know
there were some 4 foot poles, and we had a gate there.
Q. Who lived in the next house at that time?
A. Mrs. Elliott. .
Q. And there was a fence dividing that property then Y
Mr. W. T. Parlrnr: Don't you testify.
A. There were two families in that house, one downstairs
and one upstairs, and the Elliotts lived downstairs.
By Mr. Vincent L. Parker:
Q. Is there a fence between those two properties today?
A. I could not tell you; there might be. I haven't been
there since Mother sold the proprty to Mrs. Elliott.
. Q. At tl10 time your mother sold the property to
page 14 ~ Mrs. Elliott that part of the original fence was it
still there Y
A. It was there, a piece of fence.
Q. A part of itY ·
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M. 0. L. Bailey.
A. Yes, sir.
Q. And that fence had originally gone back along the length
of the lot to the street line?
A. That is right.
Q. And later on, I believe you said, your mother ~ook part
of it down?
A. That is right.
Q. And that fence you speak of, do you know how far that
was from the street, thirty or fifty feet from 5th StreeU
A. No, I have never measured, but a rough estimate .I would
say four feet from the side of her house to the fence.
Q. Whose house 1
A. The Harlow house.
Q. The fence roughly is four feet from the side of the
Harlow house 1
A. Going towards Mrs. Banton 's house.
Q. You are referring to the Banton house now!
A. There is about a sixteen-foot lane in there; approximately twelve feet
Q. A twelve-foot lane in there!
A. That is right.
page 15 ~ Q. Do you know when that fence was originally
put there; do you know whether that bas been
'
there ever since Harlow has been thereY
A. Yes, because I remember there was a large wistaria vine
in that lane.
Q. And that fence at that time was twelve feet of the Banton house!
A. Yes, sir.

RE-DIRECT EXAMINATION.
By Mr. W. T. Parker:
Q. Both of those parcels of property, that is to say, the
,parcel owned by Harlow and the parcel owned by Banton, was
at one time both owned by your grandfather, C. C. Bailey?
A. Yes, sir.
Q. And at the time of the sale both pieces were owned by
your mother?
A. Yes, the property was never sold by my grandfather.
Q. I say at the time the two pieces of property were sold,
the whole property was owned by your mother?
A. Yes.
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F. J. Bergeron.·
Mr. W. T. Parker: I introduced in evidence the deed from
Mrs. Margaret L. W .Bailey, widow, to Annie Mable Barlow,
the original qeed, dated February 11, 1943, in
page 16 ~ which $10.00 and other good and valuable consideration is mentioned, with general warranty unto
the said Mrs. Harlow, the following property:
"All that certain lot of parcel of land situate in that part
of the City of Portsmouth, Virginia, called New Town, and
which is bounded as follows, to-wit: Beginning at the northeast intersection of Randolph and Fifth Streets; thence running north along Fifth Street seventy-one (71) foot; thence
East thirty (30) feet; thence South seventy-one (71) feet;
thence west along Randolph Street thirty (30) feet to the
beginning; it being a part of the same property which was
conveyed to Margaret L. W. Bailey by deed of Nannie Bailey
Swertfeger and H. W. Swertfeger, her husband; James M_
Bailey and Bessie B. Bailey, his wife; Margaret Estelle Bailey, unmarried; Elizabeth Bailey Barnes and Louis E. Barnes,
her husband; and Maupin C. Bailey and Thelma J. Bailey,.
his wife, bearing date on the 18th day of March, 1938, duly
recorded in the Clerk's Office of the Court of. Hustings of
the City of Portsmouth, Virginia, in Deed Book 121B, page
106."
Note: The deed above referred to was marked "Plaintiff's
Exhibit No. 2".
And further this deponent saith not.
page 17 }

F. J. BERGERON,
called as a witness on behalf of the plaintiff, having been first duly sworn, testified as follows :
Examined by Mr. W. T. Parker:
Q. State your name, please.
A. F. J. Bergeron.
Q. What is your occupation 'I
A. City Engineer for the Citv of Portsmouth.
Q. How long have you been City Engineer for Portsmouth 'I
A. Three years.
Q. Prior to that time what was ·your vocation?
A. Assistant City Engineer.
Q. Please state whether or not you are a civil engineerf

Jane N. Banton v. Annie M. Harlow

'17

F. J. Bergeron.

.A.. Yes, sir, I am.
,
Q. .A.re you experienced in the surveying of real estate 7
A. Somewhat, yes.
Q. By order of the Court have you made a survey-of the
property at the northeast corner of 5th and Randolph Streets
in the City of Portsmouth 7
.A.. Yes, sir.
Q. And the adjoining property 7
.A.. Yes, sir.
Q. Did you make a plaU
page 18 ~ A. Yes, sir.
Q. Do you have that plat in your possession 7
.A.. I do, (producing plat).
·
Q. From what did you make that plat, from what information7
A. Well, from information furnished by the Court, I presume. I had these two corner deeds, and, of course, we have
the street line established in our office by map made in 1896
approximately.
.
·
Mr. W. T. Parker: Gentlemen, some of you may have to
stand up to see this.
By Mr. W. T. Parker:
Q. Now, will you indicate to the gentlemen of the jury
where the property owned by Mrs. Annie M. Harlow comes
up, where it is on this plat 7
·
A. That comes up by this line (indicating on plat) 30 feet
from the corner here, the northeast corner of 5th and Randolph Streets, and extends east along Randolph 30 feetthat is according to the deed-and thence north 71 feet, thence
west parallel with Randolph 30 feet to 5th Street and back
down 5th Street, south to the point of beginning.
Q. When did vou make this survey!
A. I made it Saturdav week; I made the survey, but I don't
know wliat date it was.
page 19 ~ Q. Did you. in making the survey, see a fence
on that property7 ·
A. Yes, on this location, on the exact deed line of Harlow
propertv. according- to the deed, no portion of the fence stood
on thP. other propertv according to the deed.
0. Dirl vou see any portion of the old fence?
A. I did not.
Q. And the survey you made, I believe you stated, accord-·
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F. J. Bergeron.
ing to the deed, the Harlow fence is on his property and is
within the 30 feet?
A. Within his deed line, yes.
Q. Did you survey the adjoining property!
A. Yes, sir.
·
Q. Where does that property begin from your survey¥
A. Thirty feet from the northeast corner of 5th and Ran,dolph Streets.
Q. And runs how far east 7
A. Thirty feet.
Q. And how far north f
A. Seventy feet.
Q. And how far west 7
A. Thirty feet.
Q. And that isA. Seventy feet to the point of beginning.
Mr. W. T. Parker: I wish to introduce this in
evidence, if your Honor please, as ''Complainant's
Exhibit No. 3".
·
Mr. Vincent L. Parker: Some of the jurors would like to
ask some questions of the City Engineer.
The Court: Go ahead.

page 20

~

By a Juror:
Q. Where is two of the lots in this here (indicating) 7
A. It is not lots. This is Randolph Street. The conveyance on the east side of the Banton property that she has
only includes, according to the conveyance on the west side
and the east side 27.7 feet, and her deed line, according to her .
deed, should go over 2.3 feet further on the east side of the
house, the east side of this conveyance, which would make her
a 3.6 foot lane on this side, and 4.2 on this side.
Q. She would not lose that 2 feet¥
A~ She would not lose it if she goes over here. Mrs. Cross
has 60 feet also. Her fence line No. 434 is exactly right.
Q. Full four lots 7
A. Here is the line here.
Q. Does Mrs. Cross have two feet between the building and
here (indicating)?
A. This_conveyance here is 32.3 feet.
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F. J. Bergeron.
page 21}

· CROSS EXA.l\llNATION.

By Mr. Vincent L. Parker:
Q. Why did you not show on your map the fence dividing
the Cross property from Mrs. Banton t
A. The Cross property from Mrs. Banton Y
Q. Yes.
A. This fence here, the side fence.
Q. It doesn't go down here (indicating)!
A. It doesn't go down here. It stops at the corner of the
house.
~- The house blocks it 1
A. No. It is 13 feet from the house out.
Q. The fence goes down here 7
A. Yes.
Q. Mrs. Banton has actually enclosed 27.7 feeU
A. That is right.
Q. Do you know how long this line has been established
here 7 You spoke of Mrs. Banton, and is she talring 2.3 feet
from Mrs. Cross! Do you know how long that line has been
established there 7
A. I don't know how long. the fence has been there, no.
Q. You realize that when a fence has been there fifteen
years the question of adverse possessionMr. W. T. Parker: I object to that. That is a question of
law.
page 22} By Mr. Vincent L. Parker:
Q. You heard Mr. Bailey testify that the distance from his mother's house to the old line that used to be
there as being approximatelv 12 feet?
. · A. I remember what he said, yes.
Q. You remember he said it was 4 feet from the present
Harlow house to the fence line7
A. Yes.
Q. Does your drawing here carry that out?
A. L also heard him say double the width of that lane.
Q. Just answer ·the question.
A. What is it?
Q. Does your drawing indicate that line you have established here as 4 feet from Mrs. Harlow's prop~rty and 1.2 feet
from tlie Banton property f
A. No.

20

Supreme Court of Appeals of Virginia

F. J. Bergeron.
Q. It does not 'I
A. No, and it is impossible to construct it that way because the lane is only about 12 feet,. according to your figures,
and that would be 16 feet wide.
Q. There is a discrepancy there, of course. There is a 12
foot lane there!
A. Yes, 4.2 and 7.45, which would make 11.65 feet.
. Q. A little over 11% 7
A. Yes, not including this little ell or addition
page 23 } that has been built since Mrs. Banton bought the
property.
·
Q. You say that when you first went over this property
there was no part of the old fence back here 'l
.
A. No, no part of the old fence back here, and nothipg you
.
could tell where the fence was.
Q. You have a drawing on here showing the new gate 'l
A. Yes. That is the new gate built by Mr. Harlow.
Q. Do you know whether or not that new gate is in position
of the old gate?
A. No. It drops back and nearly cuts off Mr. Harlow's
new gate.
Q. The new gate is not in the location of the old gate!
A. No, because the new gate is further west-the new gate
is furtlier east.
Qi How much lane do you show here (indicating)'
A. 7.45 feet.
Q. If you had divided the space between those two houses,
how much lane would each of them have 'l
A. 5.75 feet, approximately.
Q. 5.75 feeU
A. Yes.
Q. And if you put it there (indicating) it would give Mrs.
·
Banton a lane sufficient to get out here Y
A. Yes. It would add a couple of feet on to her lane there
and ~e her about a three foot width.
page 24 ~ Q. When did you first visit this property for the
purpose of making a survey 7
A. Saturday before last, which would be the 17th, wouldn't
iU
Q. The 17thf
A. Yes. ·
Mr. Vincent L. Parker: I want to introduce this "deed in
evidence at this .time, deed from Margaret L. W. Bailev,
·
widow, to Jane M. Banton, dated September 23, 1941.

I
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F. J. Bergeron.
Note: The deed was marked "Exhibit A".
By Mr. Vincent L. Parker:
Q. The description in this deed, Mr. Bergeron, describes
the property as beginning at a point on the north side of
Randolph Street and east line of the lot now owned by the
said C. C. Bailey, 30 f ect east from the northeast intersection
of Randolph and 5th Streets. Do you know where that is 7
Mr. W. T. Parker: I don't want to interrupt you, but if you
are going to read the description I think you should read the
entire description.
The Court: Yes, but let him identify it on the plqt., Read
the description.
·
Mr. Vincent L. Parker: "Beginning at a point
page 25 ~ on the north side of Randolph Street at the east
line of the lot now owned by the said C. C. Bailey, 30 feet east from the northeast intersection of Randolph
atid Fifth Streets, and from thence running east along the
north side of Randolph Street 30 feet; thence north parallel
with Fifth Street 70 feet; thence west parallel with Randolph
Street 30 feet~ and thence south parallel with Fifth Street 70
feet to the point of beginning.''
·By Mr. Vincent L. Parker:
Q. You made that survey on the date shown disregarding
the starting point of C. C. Bailey'/
. A. That is right. I had no way of finishing his line other
than 30 feet from the corner..
Q. You didn't know wl;iere his line was V
A. I didn't know where the fence line was, no.
By a Juror:
,
Q. Could you find ·any stob there'l
A. No.

••

I

By Mr. W. T. Parker:
Q. And this description of the property conveyed to Mrs.
Banton there is this description:
"Beginning- at a noint on the north side of Randolph Street
at the east line of the lot now owned by. the said C. C. Bailey,
30 feet east.''
"

I

•
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A. Yes.
Q. As a surveyor, in reading that, is that where you would
begin your line, as that definitely describes¥ ·
A. C. C. Bailey's line beginning at a point 30
page 26 ~ feet east from the northeast intersection of Randolph and 5th Streets.
Q. If there had been in that deed "Beginning from a fence",
it would naturally have been shown in the deed?
A. Thirty feet more or less, but it definitely said 30 feet
from the corner.
Q. I ask you to check this up qnd see whether there is a
colon, semi-colon or comma, shown in there?
A. There is no way you can interpret it other than as the
line beginning 30 feet from 5th Street.
Mr. W. T. Parker: That is a matter of law.
The Court: It is a matter of punctuation, and there is no
reason why this witness should identify it.

By Mr. Vincent L. Parker:
Q. Had you gone there and had you found a fence dividing
this property and that fence was not actually 30 feet from
the street, wouldn't you consider that in your survey?
A. I would have probably if it had been ·there for more
than that many years. I don't try to get in neighborhood.
entanglements.
Q. You are in itY
A. I am in it, but not of my own choosing.
page 27

~

MRS. ANNIE M. HARLOW,
the complainant, having been first duly sworn, testified as follows :

Examined by Mr. W. T. Parker:
Q. You are Mrs. Anne M. Harlow?
A. That is right.
.
Q. Mrs. Harlow, are you the same Mrs. Annie M. Harlow
described in this deed '\Vhich is complainant's Exhibit 2 f
A. Yes.
Q. That covers property at the northeast intersection of
Randolph and 5th Streets¥
A. Yes.
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Mrs. Annie M. Harlow.
CROSS EXAMINATION•

.By Mr. Vincent °L. Parker:
Q. Mrs. Harlow, you are the wife of l\lr. E. J. Harlow! .
A. I certainly am.
Q. When you bought that property there was a part of a
fence at the rear end of that property, was there not1
A. Just a part.
Q. Is that fence there now7
A. The new fence.
Q. Please answer the question.
Mr. W. T. Parker: Let her answer it in her own way.
Mr. Vincent L. Parker: I asked her if the fence
page 28 } that was there when she bought the property is still
there.
A. The new fence.
By Mr. Vincent L. Parker:
Q. Is the fence. that was there when you bought the property
still there 1
A. That new fence.
The Court: You can answer the question, whether it is, or
not.
Mr. ,v. T. Parker: If the old fence is not there, was it, or
not, the new fence that replaced the old one?
By Mr. Vincent L. Parker:
Q. What became of the old fence?
A. They did away with the old fence.
Q. Who is "They" 7
A. My husband and my son.
. Q. They destroyed that old fence7
A. It was just about rotten down.
Q. They did that wl1ile certain proceedings were pending
involving the dividing line, didn't theyY
'
Mr. W. T. Parker: Unless he can definitely say there was
some proceeding pending in this court, he should not go into
it.
Mr. Vincent L. Parker: I think, if there was a
page 29 } proceeding pending in any court, involving the di. viding line, I have a right to show it.
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The Court: Yes.

.

By Mr. Vincent L. Parker:
·
Q. That 'fence was taken down by your husband and son
after the proceedings in the other Court, wasn't itY
A. No.
Q. There was not t
,
'A. He had it surveyed before he took it down.
Q. There was a proceeding pending in another court Y
A. Yes, but be built the fence.
'
Q. When your husband took that fence down, your husband
and son, there were proceedings pendingThe Court: She has answered that.
Mr. Vincent L. Parker: She has not answered it clearly.
By Mr. Vincent L. Parker:
Q. There was a proceeding in another court involving that
property, was there not?
A. In the Police Court.
) 'T; ! !
Mr. W. T. Parker: If he is going into the other case, I
think the Court should tell the jury at this stage that the only
thing they can consider is the proceeding in this Court, and
the jurisdiction of this Court.
page 30 ~ The Court: This Court has jurisdiction over the
case.
Mr. Vincent L. Parker: I am simply trying to show that
there was another case pending in court involving the dividing line when the fence was destroyed by her husband and
son.
The Court: I sustain the objection. What happened in
another court has nothing to do with this case.
By Mr. Vincent L. Parker:
Q. When was that fence removed by your husband and
sonY
A. I could not tell you just what date.
Q. Do you know bow many weeks ago 7
A. I could not say.
Q. Will you say whether it was a month t
A. No. I don't know.
Q. Was it more than a month t
A. I could not say.
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Mrs. Annie .M. Harlow.
Q. Who paid for the new fence Y
A. We did.
· Q. Have you got a bill for it which will show when it was
built7
A. It will show when it was built.
Q. Have you a bill for it Y
A. I guess my husband has.
.
Q. The bill will show the date when the fence
page 31 ~ was put up there?
A. I guess so.

By the Court:
Q. liave you got a receipU
A. Yes, my husband bas.
Q. He is here 7
A. Yes, he is here.

RE-DIRECT EXAMINATION.
By Mr. W. T. Parker:
Q. There seems to be some misunderstanding between you
and counsel as to this fence. You started to tell him something and he stopped you, with reference to an old fence.
Make your statement to the jury with reference to that.
A. There was never a whQle fence in the lane since I bought
the property. There was a part of an old fence that joined
my house. It had a gate at one time and the gate was naturally up in the fence that adjoined the old· one, and that is
.
all I know about it.
Q. Is the fence you have built running down the lane a
continuation of the old fence?
A. A continuance of the old fence, yes.
·
·
Q. Is a part of that old fence there now?
.
A. I don't think so much. I can't swear. .
page 32 ~ Q. I will ask you whether or not there is a stob
of that old fence still there?
A. I think so, yes.
·

RE-CROSS EXAMINATION.
By Mr. Vincent L. Parker:
· Q. Mrs. Harlow, you say that the old fence joined your
house'#
A. The old fence came to my house.
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Mrs. Jane M. Banton.
'Q; Was it adjoining to your house?
A. Adjoining to my house, and there was a gate.
Q. ·wm you come here to this map, please4 and tell me
where that fence wast ·
'
A. I know very little about maps.
Q. This is 5th Street and this is Randolph Street.
A. Yes.
Q. That fence wtmt in this direction, and there was a gate
between that fence and this place here 7
A. Correct.
Q. How big was that gate'/
A. I never measured it and I could not say. I never used
it.
Q. Will you describe it?
A. No, I can't describe it.
·
Q. Where was the old fence on this map 7
page 33 } A. Let me see if I can find it. I can't find it.
Mr. W. T. Parker: I think, Mr. Parker, the witness is
like you or I would be. If you indicated to her where the
house was and asked her to point it out, she would be able
to do it. There is nothing. to indicate a house. It is just a
lot.
We rest, if your Honor please.
MRS. JANE M. BANTON~
the defendant, having been first duly sworn, testified as fol~
lows:
·
·
~
Examined by Mr. Vincent L. Parker:
Q. You are ~e defendant in this suiU
A. I am.
Q. You are the same person as Jane Murphree who bought
this property from Mrs. Margaret L. W. ·Bailey'/
· A. Yes, sir,
Q. At the time you bought that property from Mrs. Bailey,
was there any fence between the two properties, the property which you now own and the property now owned by Mrs.
Harlow?
page 34 } A. Yes, there was a part of a fence there.
Q. ·A part of a f ence1
A. Yes.
Q. Where was that fence 7
·A. Well, it extendedQ. Was it in the front or rear?

r
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Mrs. Jane M. Banton.

In the rear.
In the rear of the property 'l
Yes.
Is that fence now there'l
No~ sir.
Q. Who took the fence down 'l
A. Mr. Harlow and his son.
Q. Is there a fence between the properties now!.
A. Yes.
·
Q. Where is that fence with reference to the old fence'l
A. It is .east of the ~Id fence and right against my house.
Q. How far east of the old fence 'l
A. On the front I would say it is four or five feet, and at
the back it is just a matter of a small space, at the back. I
don't know why it is so crooked.
Q. When was that old fence removed Y
A. The old fence was removed-I can't tell you the date,
but it was the day after or the day before D Day.
page 35 } That is the day it was tried. They put it off.
Q. D Day was the 6th.
A. That is wh.en they tore down the old fence.
Q. Can you read a map 'l
A. Not much.
Q. This line here represents the new fence that has been
put up there by Mr. HarlowY
A. Yes.
Q. And your property is here (indicating)?
A. Yes.
Q. Where was the old piece of fence with reference to the
new fence!
·
A. It was over here (indicating)", and this new fence comes
closer here and then goes out away from it down here, and
the gate is still there to the old fence. He didn't take the gate
down.
Q. The old gate is still there T.
A. Yes, it is swinging there and there is no way to get in
and out of this space.
Q. There is a new gate that has been put there by Mr.
Harlow'l
A. He has got a new gate somewhere in here.
.
Q. This map shows you have a distance of one foot betweenA. I have to go in this way (indicating) to get
page 36} by. I have to take my garbage out-there.
·
Q. Which side of the fence were the post on Y.
A.
Q.
A.
Q.
A.

4
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Mrs. Jane M. BQIYl,ton.
A. On my side.
Q. On your side 7
·
A. Yes. The· railing, of course, would be on my side, too.
Q. When you bought this property from Mrs. Bailey, how
much fence was there in the back, the length of iU
A. It went down. If this is the house, it went down to the
kitchen and then goes back of the house, and it extended
over here. Mrs. Bailey told me that she took that down here
(indicating).
Mr. W. T. Parker: I object to what ·she told her.
By Mr. W. T. Parker:
.
.
Q. Was there a gate here (indicating) Y
A. There was, and when I JllOved. there Mrs. Elliott had
children and. she changed it to keep the children from getting
over on my side..
.
Q. Do you know how far it is from this corner of the house.,
the north corner, to the old fence, what the distance in there
was?
A. It would lie just about there (indicating). I don't know
the distance. I could not tell you. I could not judge the distance as I never measured it, but I can show you
page 37 ~ just about where it was.
.
Q. Now, Mrs. Banton, when you bought that
property from Mrs. Bailey, it was described as beginning at
C. C. Bailey's line!
.
A. Yes.
·
·
Q. Did you have the property surveyed Y
A. No.
. .
Q. Was or was not C. C. Bailey's line shown to you at the
bei
I
A. Yes, by Mrs. Bailey's son.
Mr. W. T. Parker: We object to what was shown to her.
The deed speaks for itself.
The Court: Who showed her the line 7
Mr. Vincent L. Parker: The son of Mrs. Bailey.
The Witness: And Mrs. Bailey, too.
The Court: I think she can testify to it.
By Mr. Vincent L. Parker:
Q. Mrs. Banton, you bought this property, I believe, in

19417
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Mrs. Jane M. Banton.
A. Yes, sir.
Q. Who lived in that property adjoining you at the time
you bought the property?
A. There was two families. Mrs. Elliott lived downstairs,
and I really could not tell you the names of the
page 38 ~ people upstairs. It is a hard name to. pronounce.
I kept boarders, andThe Court: What difference does it make j
Mr. Vincent L. Parker: She was living .there several years
before the Harlows lived there.
By Mr. Vincent L. Parker:
Q. How long had you bought the property and lived in your
property before the Harlows moved next door!
A. We lived there 5 years and bought the property in 1941
~no, 1943.
.
Q. You lived there 5 years before 19417
A. No ; altogether 6 years now.
Q. Prior to the time Harlow first moved there, did. you and
the neighbors have any dispute about the line Y
. A. No, sir.
CROSS EXAMINATION.
By W. T. Parker:
Q. Mrs. Banton, you have spoken of a fence. You are
familiar with the kitchen of Mrs. Harlow, are you noU
A. From the outside, yes.
Q. Of course. You say there was a fence that extended
back from the rear of the property to her kitchen, was there
noU
A. Yes.
page 39 ~ Q. There was no fence running down the lane,
was there?
A. No, not when I bought the property.
Q. In the six years you have lived there there has never
been a fence down the lane?
A. No. Mrs. Bailey told me s~e took the fence away.
Q. Let's get away from that. Only state what you know,
Madam. This fence that you speak of was almost even with ·
your kitchen, wasn't it 1
A. You mean it come down even with my kitchen 1
Q. Almost.
A. With my back porch.
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Mrs. Jane M. Bmiton.
Q. To your back porch 1
A. Not to the back porch.
Mr. Vincent L. Parker: I don't know what he means by
that, and I don't think she understands.
The Witness: The kitchen is on the east side of my house.
The Court: Just one at the time when you are asking
questions.
By Mr. W. T. Parker:
Q. The fence that you have spoken of, since you have told
us there was no fence running down the lane; that is, extending all the way, how far back does it go; can you give
us an estimate!
A. It went back about four or five feet.
page 40 ~ Q. Have you examined this ne:w fence that runs
all the way down the line Y
A. I don't know what you mean. I have had experience
with it. I can't get out of the back way.
Q. Have you noticed where the fence joined that old fence?
A. It doesn't join the old fence.
Q. Do you know where the old posts were in the old fence?
A. Yes.
.
Q. I ask you whether or not the fence that Mr. Harlow
has run there does not adjoin the old fence that ran down
there?
A. Does not adjoin it 7
Q. Does it, or not T ...1
A. Does on the east side of my property.
Q. When you bought this property from Mrs. Baileyt and
you say you bought it in 1941, and at the time you bought it
she owned the corner piece of property and also the other
piece7
·
A. Yes, both pieces.
Q. Do you know how long she had owned those parcels of
land?
A. I didn't know her until I moved there and rented from
her.
.
Q. Have you any idea 7
page 41 ~ A. No. I heard her say she had lived there since
·
a child.
Q. You didn't know C. C. Bailey, did you?
A. No. He was dead when I came here.
Q. This is the deed you bought by from Mrs. Bailey 7
A. Yes.
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N. C. Thornhill.
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Q. Mr. Parker represented you in this matter, did he noU
A. Yes.
Q. This deed calls to your line, beginning 30 feet from the
corner'/
Mr. Vmcent L. Parker: The deed speaks for itself.
The· Court: The deed does speak for itself.
By Mr. W. T. Parker:
Q. After you purchased this property you built an addition to your home,· did you not 7
A. I just closed in the back porch.
Q. And extended it so far over you would. not have any
ingress and egress by this fence 'I
A. They continued it up to where Mrs. Bailey showed me
the line was.
·
page 42}
N. C. THORNHILL,
· called as.a witness on behalf of the defendan~ having been first duly sworn, testified as follows:
Examined by Mr. Vincent L. Parker:
Q. What is your name, please!
A. N. C. Thornhill.
Q. Your agef
A. Forty-seven.
Q. Where do you work 7
A. Coast Guard, First Street, Buoy Yard.
Q. You are a brother of Mrs. Banton, I believe f
A. Yes.
Q. Do you live in the neighborhood of your sister7
A. Just across the street.
Q. Are you familiar with the property she purchased from
Mrs. Bailey Y
A. Somewhat, yes.
Q. When she purchased that property, was there a fence
at the rear of the property Y
A. Yes, sir.
Q. How long was that fence, if you remember7
A. Approximately 25 feet, between 25 and 30 feet, from the
rear running towards the front.
Q. Is that fence there now?
A. No, sir.
Q. Is there a new fence there now'/
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N. O. Tho,.nhilt

page 43

~

A. Yes, sir.
Q. Where is that new fence with reference to the
location of the old fence!
·
A. Well, it is·
·
Q. Can you show us from this map T This is the present
fence here, and this is the line here. Can you tell us where
the old fence was i
A. It extended to this half of the lot,, back of the lot.
Q. Yes.
·
A. It extended from there up to the corn~r and this kitchen .
up to the corner of this house here.
Q. Did it come up this way and then over (indicating)j
A. It came up-the old fence is one foot and eight inches
from· the starting, from the rear of the angle and come up
towards'the front and bears over there, to this distance here ·
(indicating). It bears over about three foot, between two
and a half or three foot.
Q. You say it was one foot and eight inchesA. From where the old fence was.
Q. That is in the reari
A. Yes.
Q. The new fence is one foot and eight inches out of place
according to where the old fence was 7
A. Yes.
page 44 ~ Q. And that one foot and eight inches is taken .
from the property which your sister claims Y
A. Yes.
Mr. W. T. Parker: I object to that.
Mr. Vincent L. Parker: The witness testified that the new
fence was one foot and eight inches from the location of the
old ,fence. I asked him if that one foot eight inches had been
taken off the property that was claimed by his sister.
The Court: I think you can ask. him that.
By Mr. Vincent L. Parker:
Q. Will you answer the question f
A. Yes, sir.
Q•.What!
A. Yes, sir.
Q. Do you know who moved that old fence 'f
Mr. W. T. Parker: We will admit they moved it in order
to save time. We will admit they moved the old fence to save
any further questions along that line.

\
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By Mr. Vincent L. Parker:
Q. Who moved the old fence?
A. Mr. Harlow, his son, and his brother, Mr. Harlow's
brother.
page 45

~

The Court: That has been proved by two or
three people here. Why go over it again Y

By Mr. Vincent L. Parker:
Q. Was there any protest registered against their moving
iU
Mr. W. T. Parker: Objection.
The Court: Objection sustained. It is immaterial.
Mr. Vincent L. Parker: As I see this thing, the fence represented the line, the old fence, and if soll!ebody moved. it ·
under protest from the others, it is proper to show that.
·
The Court: I don't think it is material. It is purely a
question of title.
CROSS EXAMINATION.
By Mr. W. T. Parker:
.
Q. When you spoke of a fence extending from the kitchen
to the rear, you spoke of a fence and then described it as coming off on an angle to her kitchen, did you not Y
A. No.
Q. What did you describe?
A. I said an angle was in the fence and that is there now.
Q. An angle!
.
page 46 ~ A. Yes.
Q. Show us what you mean by that.
·
A. From the starting right here., from this line here, he
is one foot and eight inches from the old fence, and it is further from this point here than one foot eight inches because
the fence is not on the line.
· Q. · When you speak of the line, you are speaking of the
·
·
fence that extended from the rear of the loU
A. Towards the front.
.
.
Q. From the rear of ber kitchen to the rear of the lotY
A. Yes.
Q. You are not speaking of any fence running down the
side of the house Y
A. I have never seen a fence there.

'•r
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N. O. Thornhill.
By a Juror:
.
· Q. Do I understand you to say that this fence is parallel
· and back and runs off on an angle!
A. Not this fence here. He says this is the new fence.
Q. Was the new fence perpendicular to the back, or
parallel'/
A. Yes.
.
Q. It runs straight down the property from this line, the
new fence does?
page 47 ~ A. Yes.
.
Q. And the old. fenceA. There is only 28 feet from here to there (indicating).
Q. I want to find out whether this new fence is parallel
with where the old fence was.
·
A. No, sir. It is not straight.
Q. Was the old fence straight up as far as the kitchen 'I
A. It was on the line established.
Q. Parallel with iU
A. Yes.

l

'I

(
l

)

By Mr. W. T. Parker:
·
Q. What you want to tell the jury is that that t1iat fence
th~t is there now is not in a ·straight line T
A. That is right.
Q. You are telling them that 'I
A. Yes.
·
Q. Do you want to .change it'/
A. No. You can look at it yourself.
Q. The fence there now does not run straight 7
A. You can go and look for yourself.
Q. You are positive of that?
A. Yes.
Q. The old fence was straighU
A. I said the old fence was on the line.
page 48 ~ Q. What did you describe as the line!
A. Didn't I just explain to you Y It is one foot
eight inches up here, and where it joins the house it is somewhere about three foot on an angle.
Q. Did this. line that you are talking about, the old fence
extended, go to the back 0£ her kitchen 'I
A. That was the old fence line.
Q. There was a gate there, was there not 'I
A., I can't say about the gate because I never went through
it.
'
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N. C. Thornhill.
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Q. Does that particular fence that is there now adjoin and
run straight down in connection with the old fence?
A. No.
Q. You are positive of tbah
A. Yes.
Mr. W. T. Parker: All right. We will ~nd out if you are
positive.
RE-DI~ECT EXAMINATION.
By Mr. Vmcent L. Parker:
Q. There seems to be some confusion here. If I understand
your testimony, the new fence is one foot and eight inches at
the rear from where the old fence was Y
.
A. Yes.
Q. The old fence ran at an angle and didn't run
page 49 } perpendicularly to the back line Y
A. Did it run parallel to 5th Street, the old
fenceY
Q. Yes.
A. The old fence was between twenty-five and thirty,
twenty-eight., feet long. I don't know just exactly how long
it was, but it started at that place, and the new fence goes
all the way towards the front, right to the front of the propierty.
Q. To the fronU
A. Yes.
.
Q. Then the old fence evidently didn't run parallel with
.5th Street'/
·
.
•
A. Yes, it run parallel with 5th Street.
RE-CROSS EXAMINATION.
By Mr. W. T. Parker:
Q. Let me find out from you about this because I am going to ask that the jury go out there and inspect it, When
you say it runs at an angle, are you taking into consideration
the new addition built by Mrs. Banton, your sister!
A. In what way?
Q. When you say it is not the same all the way down T
A. I am taking into consideration all the way.
Q. And the new addition she built on her house 7
Q
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W.J. Oross.
A. I am taking into consideration that it is
page 50 } twenty-eight feet in the back of the house and
twenty-seven on the front of the lot.
Q. You want to tell the jury that the present fence there
now runs at an angle this way (indicating), and does not
run perfectly straight. Is that what you want them to believet
A. That is right.
By Mr. Vincent L. Parker:
Q. Are you a surveyor Y
A. No.
Q. You are speaking of observation, from your eyesighU
A. Yes, sir.

W. J. CROSS,
called as ·a witness on behalf of the defendant, having been
first duly sworn, testified as follows:
Examined by Mr. Vincent L. Parker:
Q. You have been sworn, have you Y
A. Yes.
Q. Where do you live, Mr. Cross t
A. Why, I live at 418 5th Street, my residence. I am down
at Ocean View for the summer now.
page 51 ~ Q. Is that property next door to that which is
now owned by Mrs. Banton 7
A. No, sir. My wife owns two pieces next door to it.
Q. Two pieces next door 7
A. Yes.
·
Q. Are you familiar with that property, and have you been
on that property on nlllllerous occasions in the last twentyive or thirty years?
A. I am familiar with it by just glancing, you know. I
never went in the property or on it.
Q. Was there a fence separating the property tnat is now
owned by Mr. Harlow from the property that is now owned
by Mr. Banton 7
A. There was a fence there and two or three panels along
on it. I judge it may have been sixteen, twenty, or .twentyfour feet, something like that, running parallel with 5th
Street.
Q. Running parallel with 5th Street 'l
A. Yes.

I

\
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Q. Do you know whether that fence is there now, or not Y
A. No, sir, I don't.
'
Q. How long, to your knowledge, was that part of the fence
thereY
A. I could not say. It was old fence and at times I was
there I went to the street and sighted it because
page 52 } there was an argument going on, if I may use this
expression., and that old fence, if it had extended
straight from where it was, would just about have hit about
between the two gates.
Q. You didn't make a survey but just simply by looking at
the fence sighted it 'l
A. I sighted the fence from the gate to about where it
would come from.
Q. Was there a gate in front, in the front part of the prop,erty'l
A. The back fence 1
Q. No, in front of the property was there a gate'l
A. There were two gates.
·
Q. There were two .gates 7
A. Between the two houses there were two gates.
,
Q. Do you know whether those two gates are there now, or
not7
A. No, I don't.
Q. Those two gates wore for the purpose of ingress and
egress to the property now occupied by Mrs. Harlow and
Mrs. Banton 7
A. I judge so.
Q. How long has it been since you have been over there to
see the property, Mr. Cross 7
A. Why I passed there about two weeks ago, I think; about
the 11th of the month-I mean the 15th, but I
page 53 } didn't pay any attention to it.
Q. How long would you say that part of the old
fence was there, to your knowledge, how many years 'I
A. A number of years ago there was a fence all the way
from the front to the back. I have been knowing that property for more than fifty years.
Q. There was a fence from the front to the backY
A. Yes, years ago there was a fence from the front to the
back. I could not say when it was torn down, whether ten
years or forty years ago.
Q. I am going to ask you a question and you can answer
if you can., and if you don't know you can say you don't know.
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W. J. Cross.
That new fence is in what position with relation to the position of the o)d fence that you knew fifty years ago? ·
A. I could not tell you because I haven't seen t}ie new fence.
CROSS EXAMINATION.
By Mr. W. T. Parker:
Q. Did you know Mr. C. C. Bailey!
A. I did know him very well, sir.
Q. How many years did you know him, sir7
A. Well, almost from his birth, I would say, to his death.
Q. Mr. Bailey owned both pieces of that proppage 54 ~ erty, did he noU
A. There were two C. C. Baileys.
. · Q. There was a C. C. Bailey and there was a Christopher
Columbus Bailey, was there Y
A. I suppose so. Both were C. C. Bailey, is all I know.
Q. Let's see if I can refresh your memory. Do you remember wheri Mr. Bailey purchased the property on the corner?
A. What¥
Q. Do you remember when Mr. Bailey purchased the property on the corner Y
A. No, sir, I don't. He was living there when I came to
town, and that has been fifty-five years ago, about. I don't
know whether he owned the property at that time, or not.
Q. Do you know when he died Y
A. I don't remember the date at all~ no, sir.
Mr. W. T. Parker: I want to introduce in evidence Deed
Book 44, page 391, which covers property, the property, of
Mrs. Banton, and it is dated the 7th of November, 1902, between George W. A. Bailey and Mary Bailey.
By Mr. W. T. Parker:
Q. Did you know them Y
A. I suppose I did.
page 55 ~ Q. C. C. Bailey did purchase this property in
1902, and was the same C. C. Bailey that you
knew?
A. I told you there were two C. C. Baileys. The old gentleman lived on the corner and the other one, the young one,
lived next to the corner where Mrs. Banton now lives.

i
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DANIEL BRINKLEY,
called as a witness on behalf of the defendant, having been
:first duly sworn, testified as follows :
Examined by Mr. Vincent L. Parker:
Q. Your name is Mr. Daniel Brinkley 7
A. Yes.
Q. You are over twenty-one years old f
A. Yes, I am a lot over that.
Q. Are you familiar with the property, the subject of this
trial today Y .
A. Yes, sir. I lived over at that corner house.
Q. You lived in the corner house 1#
A. Yes.
Q. When did you leave there, Mr. Brinkley!
A. To tell you the date; I could not
page 56} Q. You don't know the exact date7
A. It has been something like twenty-five or
thirty years.
Q. At the time you lived there was there a fence separating the property now occupied by Mrs. Harlow from that
now occupied by Mr. Banton Y
•
A. There was a fence coming from the back clear to the
front.
Q. Clear to the fronU
A. Yes.
Q. Is that fence there nowt The fence that was there
twenty-five years ago, is it still in the same placeY
A. No.
Q. Is there a fence there now between those properties 7
A. No, sir.
Q. When did you last see this property?
A. I mean there is a new fence there.
Q. That is what I am asking you.
A. Yes, there is a new fence there from the back to the
front.
Q. All the way through 7
A. Yes.
Q. Can you tell the jury where that new fence is in relation
to where the old fence was? ·
A. I will tell you, I went there and measured it
page 57 } myself. The old fence is just two feet from the
house, and it is five foot and a half over the fence.
Q. The old fence was what Y
A. Two feet from her house, Mrs. Harlow's.
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Datniel Brinkley ..
Q. The old fence, you say, was about two feet from herl/
A. Yes.
Q. This is the line of the new fence'l
A. Yes, sir.
Q. You lived there some years agot
A. Yes.
Q. Twenty-five or thirty years ago t
A~ Yes.
Q. And at that time the fence ran from the rear of the lot
· to the fronU
A. Yes. ·
Q. Were there two gates on the frontf.
A. Yes.
Q. One leading to each piece of property 2'
A. Yes.-

CROSS EXAMINATION..

By Mr. W. T .. Parker:
·
Q. You say you lived there twenty-five years ago'l
A. Twenty-five or thirty.
·
Q. Who owned the property then Y
page 58 ~ A. Mr. C. C. Bailey.
.
Q. Who owned the property next doorf
A. I think at that time it was ·a fellow named- George
Bailey.
Q. When did he sell it to Mr. C. C. Bailey¥
A. l don't know.
Mr. Vincent L. Parker: That is a matter of record.
The Court: The deed is in evidence.
Mr. W. T. Parker: He said twenty-five or thirty years
ago.
By Mr. W. T. Parker:
Q. Did you live there in 1902 f
. A. I can't tell you., simply can't tell you when I left there
because I never kept the date.
Q. And when you say twenty-five or thirty years, you are
guessing!
A. I have been living around there for seventy-five years.
Q. I know you have for quite a few years, but when you
lived there you say George Bailey owned the property next
doorf
A. At that time.
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Mrs. W. L. Rowe.
Q. That has been over forty years ago, hasn't it'l

A. I guess that is as nigh as I could get to it.
Q. Mr. C. C. Bailey had owned the corner piece
page 59 ~ of property for how long f
A. I could not tell you.
Q. You don't know about that 'i
A. No.
Q. You were probably over there when that house was
built, were you not 7
A. No.
Q•. WhaU
A. When I first come to live in that neighborhood the house
was on the corner.
·
Q. You ifon't know whether there was any fence there or
not then¥
A. No, not when the house was built. I know there was
an old fence there when I lived there.
MRS. ·w. L. ROWE,
called as a witness on behalf of the defendant, having been
:first duly sworn, testified as follows:
Examined by Mr. Vincent L. Parker:
Q. You have been sworn, have y~:m'I
A. Yes.
page 60 ~ Q. And you are over twenty-one years old 'I
A. Sure.
Q. Where do you live, Mrs. Rowe?
A. At 424 Randolph Street; been living there over thirty
years, thirty-eight years.
Q. Thirty-eight years. ·
A. Yes.
Q. Where is that with reference to the property in dispute
here today?
A. About the fourth door from me, as well as I can explain
it to you.
·
Q. The fourth door'i
A. Yes.
Q. And you have been living there, you say, about thirtyeight years 7
A. Yes.
Q. Was there a fence separating the property now owned
by Mrs. Harlow from that now owned by Mrs. BantonY
A. Yes.
Q. How long ago was that, can you sayY
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·Mrs. W. L. Bowe.
A. I imagine it has been about eight years ago when the
fence was torn down.
Q. About eight years 7
A. Yes. I don't know who tore the fence down, but I was
very familiar with the families that lived there.
page 61 ~ Mrs. Bailey, the old man and myself all lived there
when I first moved on the street.
Q. The fence ran from the rear of the lot?
A. Yes, all the way through.
Q. Were there two gates there?
A. No, not but one, to my knowledge. If there had beenmy eyesight was not good.
Q. Do you recollect the location of the old fence1
A. That is all I can tell you about it. It .loo:\(s like the
new fence is way off the line from where the old fence was,
and that is all I know.
Q. Have you seen the new fence?
A. I saw it. I .could not tell you how many feet, or anything of that kind.
.
Q. Would you say the new fence is not on the line of the
old fence?
A. Oh, 'IWt it isn't.
Q. How far from the line is it? Can you tell us by indicating with your hand, estimate iU
A. I have no idea about that at all.
Q. Which way is the new fence; is it closer toA. To Mrs. Murphree.
Q. Who is now Mrs. Banton 7
A. Yes.
Q. It is closer to her than the old fence was 7
A. Yes.
page 62

~

CROSS EXAMINATION.

By Mr. W. T. Parker:
Q. Were you living there when Mrs. Banton enlarged her
house!
A. Yes, living there when she moved on the street, too.
Q. She had quite a bit of room there before she enlarged

il7

.

A. She built on to the back porch.
Q. And that extended over towards the west?
A. Yes.
Q. So then she didn't have much room 7
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G. A. Creecy .
. A. She only extended it, from my knowledge, to the back
porch.
Q. Have you any idea how many feeU
·
A. No. I had rather not go into those details because I
think you should be sure as to what you are doing.
Q. You and Mrs. Banton are real good friends 7
A. No; I don't know, only as a stranger coming there. I
stay to myself a good deal and have been doing it since I have
been there.
Q. Did you know C. C. Bailey!
A. Yes, knew him and the ol.d man, too.
Q. Mr. C. C. Bailey did at one time own both
page 63 } pieces of property 7
A. The old gentleman did, and then he died and
left it to Lumsey Bailey, his son.
Q. When he died Mrs. Bailey got it 7
A. Yes.
_
Q. So this man who died owned both pieces of propertyi
The man who did own both pieces of property was one and
the same person 7
·
A. I suppose so.
G. A. CREECY,
<lalled as a witness on behalf of the defendant, having been
first duly sworn, testified as follows :
Examined by Mr. Vincent L. Parker:
Q. Mr. Creecy, you live at 504 4th StreeU
A. Yes.
· Q. Where is that with reference to the property over which
.
this dispute is!
A. Mrs. Bailey owned 436 and 440, and the house on the
back, on 5th Street, at the time. She was my aunt.
Q. You are familiar with the property?
page 64 } A. Yes.
Q. How old are you 1
A. Forty-six this Wednesday coming.
.
Q. As far back as you can remember, was there a fence
dividing the property ~ow owned by Mrs. Harlow-.
A. Yes.
Q. And that owned by Mrs. Banton 1
A. Yes. I put the fence up there.
Q. You put it up there 7
A. Yes.
Q. Is that fence you put up still there f
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G. A. Creecy.
A. Part of it, yes.
Q. And when did you examine it lasU

A. I noticed it after my aunt moved from Cradock back to
that house the second time. She cut the fence off, the tip
of it, four feet on an angle. The gate on Mrs. Banton's side
that you come in, I built that there.
Q. Was that gate built on the dividing line between the
properties 'l
Mr. W. T. Parker: The record speaks for itself as to the
dividing line.
The Court: We will cross that bridge presently. Go ahead
and answer it.
A. Yes.
By Mr. ;vincent L. Parker:
Q. Was the gate put there by direction of the
page 65 ~ owners of the property 7
A. Yes.
Q. When did you last go over and inspect the property 'l
a. It has been about a month ago, the last time I was over
there.
Q. Was there a new fence there then'l'
A. Yes.
Q. Does the new fence run from the front to the rear f
A. Yes.
Q. Can you tell the jury where that fence is with reference to where the old fence was 1
A. It is eighteen inches over the line on the back, and it is
between five and five and one-half feet on the front over the
line.
Q. That is over on the side towards Mrs. Banton f
A. Yes. The fence is not straight there.
CROSS EXAMINATION.

By Mr. W. T. Parker:
Q. You say you are forty-six years old f
A. Yes.
Q. You say you built the fence that has always existed
·
between the properties 'l
A. Yes.
Q. Built it y~urself 'l
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G. A. Creecy.
A. Yes, built it in 1928.
Q. In 19287
A. Yes, sixteen years ago.
Q. You heard these other witnesses testify. You have been
in the courtroom 'I
·
A. Yes.
· Q. Did you hear Mr. Brinkley testify just a few minutes
ago'/
A. Yes.
Q. Did you hear him testify the fence had been there forty
years'/
A. Yes. I don't know how long it had been there. I built
it in 1928.
Q. You built the fence in 1928 'I
A. Yes.
Q. You heard these other people sayA. It has been there ever since I was a kid, and I am fortysix.
Q. But you built it in 1928, which has only been sixteen
·
years ago'/
A. Yes.
Q. Who told you to say thaU
page 66 }

Mr. Vincent L. Parker: I object to that.
Mr. W. T. Parker: He is on cross examination.
page 67 } I have a right to test his credibility.
The Court : Go ahead.
By Mr. W. T. Parker:.
Q. Who told you to say that 'I
A. Nobody.
·
Q. Have you discussed this case with anybody'/
A. No.
.
Q. How did Mrs. Banton know you knew anything about
it'I
A. Somebody must have told her.
Q. Somebody must have told her that you built the fence
sixteen years ago 'I
.
A. Yes.
RE-DffiECT EXAMINATION.
By Mr. Vincent L. Parker:
Q. When you say you built the fence in 1928-

.,

;.
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Mrs. Mamie Jackson.
A. Yes.
Q. Was tl1ere a fence there prior to that time?
A. Yes, an old fence.
Q. You simply tore the old fence down and rebuilt iU
A. Yes, 438 to ~O, on the front, and straight down the line,
going down the line.
·
Q. You don't mean to tell the jury that prior to 1928 there
was no fence there 1
A. In 1928 there was a fence there.
page 68 ~ Q. Prior to that time was there a fence there Y
A. Yes.
Q. And when you say you built it, ·you mean there was one
there in bad repair and you took it down 1
A. Yes.
Mr. W. T. Parker: You are making a very good witness,
Mr. Parker.
The Court: I think the jury understands it.
Mr. Vincent L. Parker: Mr. Parker and I agreed upon
the statement that Mrs. Margaret L. W. Bailey would make
were she here. Gentlemen, Mrs. Margaret L. W. Bailey, who
was the former owner of this property, is not able to be here
today, and counsel have agreed that she would testify were
she here, as this paper states:
"Mrs. Margaret L. W. Bailey would testify that she sold
Mrs. Jane Banton, nee Murphree, 30 feet of land, and also
sold Mrs. Annie M. Harlow 30 feet of land; that she sold Mrs.
Banton prior to the time she sold to Mr. Harlow;
page 69 ~ that the fence separating the two pieces of property had been there over 50 years and that the
fence represented the line, what she considered the line, of
C. C. Bailey, who formerly owned the property; that she
sold the property .according to the deeds.''
That is the statement she would make, were she here.
MRS. MAMIE JACKSON,
called as a witness on behalf of the defendant, having been
. first duly sworn, testified as follows:
Examined by Mr. Vincent L. Parker:
Q. Where do you live, Mrs. Jackson?
A. Where I live now 1
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Mrs. Mamie Jackson.
Q. Yes.
A. In Cradock.

.
Q. Did you ever live in the property ·now owned by Mr.
Harlow or Mrs. Banton?
A. I lived in the house that-Mrs. Bailey's house
page 70} before she sold it to Mrs. Bailey. We lived on the
corner.
Q. How many years ago wa'B that?
A. About eight years ago.
·
Q. Was there a fence separating your property from the
. property adjoining it 7
A. Was there a fence?
Q. Yes.
·
A. Yes, an old fence.
Q. Can you tell the jury from this map where the fence
wast
A. I could not go between the fence and Mr. Harlow's
house unless you went side to. ·
Q. You could not get between his house and the fence 7
A. Not unless you would go side to, because I tried it
myself.
Q. Have you been out to see the property lately!
A. I have seen the new fence.
Q. Tell the jury where the new fence is in relation to
where the old fence was.
A. There is quite a difference. I don't know whethef I
could say exactly how far it is from the old line, but you
can't get between the fence and Mrs. Murphree 's house unless you go side to. I could not.
·
Q. Is that new house closer to Mrs. Banton 's
page 71 ~ house than the old fence was I/
.
A. Oh, yes.
Q. Can you say how much closer 1
A .. Right much closer.
Q. Can you destinate with your hands?
A. You mean on the front or back Y You mean extended
out towards the street 1
Q. Yes. How much distance is there between where the old
fence was and the new fence? Show us with your hand?
A. From the new fence to Mrs. Harlow's house; is that
what you mean Y
Q. No. I am trying to get the relative position of the old
fence and the new fence. The new fence is in one place- today?
A. Yes.
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Mrs. Mamie Jackson.
Q. How far is that from where the old fence used to be ff
A. I will say it is about-just about three or four feet, I
reckon. Don't you think so 'I
Q. Which way is the new fence in relation to the old fence;
is it closer to Mrs. Harlow's property!'
A. Closer to Mrs. Harlow's property'l

CROSS EXAMINATION.
By Mr. W. T. Parker:
Q. You left there eight years ago'l
page 72 } A. Yes.
Q. Did the fence extend all the way down f
A. Yes.
Q. At that time there was not much room to get between
Mrs. Harlow's property and Mrs. Banton'sY
A. No.
Q. Do you remember when Mrs. Banton built the addition
to her house Y
A. Yes.
Q. After she built that there was not much space between
there, was there Y
A. It don't take up anywhere near the porch. Her room
that she built on there is not any wider than the porch.
Q. You mean it does not extend out any furtherY
A. No.
Q. You are positive of that!
A. Yes.
Q. You say the fence did run all the way down T
A. Yes.
Q. Do you know who put tpat fence there Y
A. The new one Y·
Q. Yes.
A. I was not there to see.
Q. Do you know who put the old one there 'I
page 73} A. No, I don't. I moved there and rented from
Mr. Bailey.
Q. When you rented that particular property, Mrs. Margaret Bailey owned both pieces, did she not Y
A. Yes.
·
Q. You are positive of that, tooY
A. Yes, because she was living next door to me.
Q. And when was therel
A. She lived in the house where Mrs. Banton lives now.
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Mrs. Mamie Jackson.
Q. You are positive she owned both 'l
A. That is what she said anyway.
Q. Are you telling what you know of your own knowledge 1
A. What I know-

Mr. Vincent L. Parker: I don't think a layman is competent to testify as to who owns a piece of property.
·
The Court: She is on cross examination. Mr. Parker is
within his rights, .I think.
·
By Mr. W. T. Parker:
Q. Were you living there in 19381
· A. I don't know whether I can say, or not.
Q. What?
.
A. It has been eight years ago, I am sure, since I lived
·
·
there.
·
page 74

~

By the Court :
Q. That would be 1936f
A. Yes. I lived in that block ten years, around in that section.

By Mr. W. T. Parker:
Q. Mrs. Bailey didn't get·the property herself until Marcl1,
1938. Did you know that 'l
A. It was in the Bailey family. She said she owned it. I
paid her rent.
·
Q. As far as you know, the property could have been in the
Bailey family for one hundred years.
A. It belonged to Mrs. Bailey at that time.
Q. Both pieces of property f
A. Both pieces Y I don't know about both pieces. I coul~
not say that. I heard Mrs. Bailey say it belonged to Mr.
Bailey, Mark Bailey's daddy. She told me that. That is what
I don't know myself. I haven't been here all of my life.
Mr. Vincent L. Parker: We rest.
Mr. W. T. Parker: I have two character witnesses. I
"
know they want to get away.
·
page 75 ~ The Court: There is no attack on anybody's
character, and there is no necessity for them;
Mr. W. T. Parker: They can be excused then.
,
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E. J. HARLOW,
called as a witness on behalf of the complainant, having been
first duly sworn, testified in rebuttal as follows:

,v.

Examined by Mr.
T. Parker:
Q. You are the husband of Annie M. Harlow, are you noU
A. Yes.
Q. When did you move into this property?
A. March, 1942, I believe it was-1941.
Q. When you moved there was there a fence extending all
the way down there f
A. No.
Q. You are positive of that f
A. Yes, I am positive of that.
Q. If. there was a fence, where was it?
A. There was a little piece of a fence on the back
page 76 } extending from the side of the woods about, I will
say, to fifteen foot down ·on to my ],{itchen, joining
on to my kitchen.
Q. Was there a gate there?
A. Yes, sir.
Q. Where is the fence now?
A. On the same line it was then, the .same fence line; put
the new fence up there and just continued the old line.
Q. Has there been any change from the line of that fence
from your kitchen all the way down the lane?
A. Except that right angle on to my kitchen.
Q. Except that right angle naturally to your kitchen?
A~ That is right.
CROSS EXAMINATION.

By .Mr. Vincent L. Parker:
Q. Mr. Harlow, bow much of that feitce was there when
you bought the :property the fence in the rear of the loU
A. About fifteen foot. The lot is seventy foot long.
Q. That fence extended from the rear of the lot towards the
front?
A. That is right, the old fence.
.
Q. And it came up to ,the. hack end of your house?
A. The back ·end •ef the 1kitchen, yes.
·Q. Then there was a little piece that went from .
page 77 } that (l)Ver to :the kitchen, was there f
·
A. Yes.
Q. And that was the piece that bad a gate in iU
A. Yes, that was the piece that· had a gate in it.
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E. J. Harlow.

Q. Where is that fence now7
A. The new fenceQ. I am not talking about that. The new fence was not
there then?
A. The wind blowed it down and I had to keep it propped
up with an old store counter.
Q. You removed the fence after it was blown down.1
A. Yes.
Q. You heard your wife testify that yon and your son took
that fence down 1
A. We removed it after it was on the ground.
Q. She didn't say you removed it after it was on the
ground.

.

The Court: It is not a question of what he says or what his
wife says. The jury have beard the testimony. Ask him
what he did.
:By Mr. Vincent L. Parker:
Q. You deny taking that fence down Y It blew down.
A. It was partly on the ground, as I said before, and it was
propped up with an old store counter.
Q. That fence still bad posts~
page 78 } A. The posts that is right there now, the post
holes. They are there now and will show for themselves.
Q. The post holes Y
· A. Yes, the old post holes.
Q. You took the fence down after y.ou and Mrs. Banton got
in a dispute about where the fence should be, didn't y-0u Y
A. No. Would you allow me to make a statement, please!
Q. Yes.
A. I have been trying for eight or nine months to cooperate
with Mrs. Banton about the fence there. She led me to believe she would pay half of it until my mother come there. She
had me arrested for trespassing on my own property.
:Mr. Vincent L. Parker: I object to his going into that.
The Court: That is as far as you can go into that matter. --The Witness: And had me in Police Court and I was dismissed.
Mr. W. T. Parker: You can't tell about the Police .Court.
The Witness: All right.
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E. J. Harlow.
By Mr. Vincent L. Parker:
Q. You did tear the old fence down after yon
page 79 ~ and Mrs. Banton got into a dispute as to the line,.
didn't youf
A. I haven't tore any fence down.
Q. You haven't torn any fence down!
A. No.
Q. According to your testimony, the new fence is on the
identical line with the old fence!
A. That is right.
·
Q. Have you put a new gate in front of that property!
A. Yes.
Q. Does the new gate hang in the same place that the
old gate hung7
A. No, sir.
·
.
Q. How much difference is there in the location of the
two gates?
·
A. I didn't measure that and I could not tell you.
By the Court:
Q. About how much f
A. About, I should say, two and a half feet, something like
that.
By Mr. Vincent L. Parker:
Q. Two and a half feetf
A. I didn't measure it. I am making a guess now.
Q. In the rear how far is this new fence from where the
old fence was f
A. The new fence from where the old fence was 'l
page 80 } Q. How far is the new fence from where the old
·
fence wasf ·
. A. Right on the same place.
·- Q. You heard these other witnesses testify as to'l1he Court: He is testifying as to what he has done. The
jury have heard the testimony.
By Mr. ;vincent L. Parker:
Q. Are there any of the posts of that old fence still there
today?.
A. I haven't removed them.
Q. You haven't removed any of them f
A. If I remember rigl1t, they are rotten down. They may be
still there in the ground yet.
,
Q. You built the new fence over top of where the old fence
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E. J. Harlow.
was without removing the posts after the posts had rotted
downl
A. I told you before that I had propped the fence up with
an old store counter. The old posts may have gone, and the
stump holes may have gone. They told you before that the
fence was there fifty years ago.
Q. Where is the counter that you used to prop the fence
up withf
A. Right there now.
Q. Wl1ere?
A. Leaning there.
page 81 } Q. In what direction is it leaning!
A. Alongside of my house;
Q. How long was that fence that ran from the old fence
over to your kitchen Y
A. How long was it?
Q. Yes.
A. Over to my kitchen f
Q. Yes.
A. Seven foot, just seven foot now.
Q. How did you know it was seven feet f
A. The old one T
Q. Yes.
A. I measured it.
Mr. W. T. Parker: That is the case.
Mr. Vincent L. Parker: I would like to 'make a motion
now that the jury visit the property, and I think, by seeing
. the property, they can get a much better idea of what we
are talking about.
The Court: It is too hot. I think there is sufficient evi.,.
dence before the jury without their going down
page 82 } there. I overrule the motion.
A Juror: Your Honor, I would certainly like to
see it.
The Court: Well, it is all right. If you would like to see
it, it is all right.
Note: The jury were thereupon taken to view.the premises.
Thereupon, at 12 :50 P. :M., a recess was taken to 2 :00 P. M. 1
page 83}
AFTERNOON SESSION:
Met at close of recess.
Present: Same parties as heretofore noted.

·'·

·
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The Court: Mr. Vincent L. Parker offers three instructions
which are refused; and to which he excepts.
Mr. W. T. Parker's Instruction No. 2 is refused, to which
he excepts.
They can dictate their exceptions now or at any other time.
Mr. Vincent L. Parker: I want to offer an instruction that
if they believe that there bas been a fence there over a period
of fifteen years and that was recognized as the dividing line
between those properties, and that is the line of C. C. Bailey
and is the dividing line between the propertiesThe Court : The instruction will be refused, to which you
except.
page 84

~

INSTRUCTIONS.

Complainant's Instruction 1-P (Grt;mted):

'' The Court instructs the jury that if you believe from the
evidence that Mrs. Margaret L. W. Bailey owned both parcels
.of land in controversy, and that each parcel contained a
frontage of thirty feet, and that she conveyed each parcel by
metes and bounds of thirty feet, then the deeds of conveyance
that have been introduced in evidence are the best evidence
of title under the law, and if you further believe from the
evidence by a preponderance thereof, that the. map or plat
. introduced into evidence correctly describes the boundaries
of the two parcels of land, as shown from the deeds, you shall
find for the complainant.''
Complainant's Instruction 2-P (Refused):

'' The Court instructs the jury that the fact that there was
a .fence on the said property is not of itself evidence that the
fence was placed as a boundary line by the former owner, and
in arriving at your verdict you shall take into consideration
the original grant or deed to him describing the metes and
bounds of the said property.''
page 85

~

Defendant's Instruction 1-D· (Refused):

''The Court instructs the jury that if tbey believe
from the evidence that when the defendant, Jane M.
Banton, bought her property from Margaret L. W. Bailey
there was a fence separating this property from the property
on the south and they further believe from the evidence that
this fence was on the line of C. C. Bailey and had been the
dividing line between these parcels of land for fifteen years
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or more, then they should find for the defendant and estab- ,
lish said fence as the legal dividing line of these parcels of·
land.''
Defendant's Instruction 2-D (Refused):

"The Court instructs the jury that if they believe, from
the evidence that Margaret L. W. Bailey was the owner of the
property now owned by ,Jane M. Banton and the property
now owned by Annie M. Harlow and that she sold a part of
said land to Jane M. Banton and described the said land as
beginning at the line of C. C. Bailey, thirty (b') feet east from
the northeast intersection of Randolph and Fifth Streets, that
the line of C. C. Bailey is the starting point of said property
~ven though said point is more or less than thirty (30) feet
from the intersection of Randolph and Fifth Streets."
Defendant's Instruction 3-D (Refused):

The Court instructs the jury that in order to
page 86 } obtain title by adverse possession, it is necessary
to show that the possession has been open, hostile:
and continuous for fifteen years.''
'

1

page 87 } Note: The instructions were read to the jury.
, The case was argued by counsel. The jury retired ·
to consider its verdict, and returned to the courtroom with
following:
"We, the jury, find that the true boundary line between
the property of the plaintiff and defendant, to be a line beginning at a point on Randolph Street twenty-nine feet east from
the nortlieastern intersection of Randolph and Fifth Streets,
and running parallel with Fifth Street, seventy feet.
W. H. BONNERVILLE, Foreman.''
The defendant, and the plaintiff, by counsel, moved the
Court to set aside the verdict of the jury and grant a new
trial on the ground that the verdict is contrary to the law
.and the evidence, argument on said motion being continued.
And tlrereafter the court set aside the verdict and entered
:final judgment for plaintiff to which defendant duly excepted
on the grounds that the judgment was contrary to the law and
the evidence.
.
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page 88}

And an order entered on the 14th day of July,
1944, is in the words and figures fallowing, to-wit:

This cause, which has been transfen·ed from the Chancery
side of this court to the law side and which was tried by a
jury on the 30th day of June, 1944, and in which the jury rendered a verdict shown on the bill or petition filed herein, came
on this day to be heard upon the motion of the complainant to
set aside said verdict as contrary to the law and evidence,.
and was argued by counsel; and the court having heard the
argument of counsel, doth sustain the motion of the plaintiff
and said verdict is set aside, and there being sufficient evidence before the court to enable it to ascertain the boundaries
of the property, doth determine that the true boundary line between the parties, is a line beginning at a point 30 feet 'East
from the northeast intersection of Randolph and Fifth
Streets, thence running north and parallel with Fifth Street a
distance of seventy-one feet; to which· action the defendant,
by ·counsel, excepted.
page 89
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Virginia :

In the Circuit Court of the City of Portsmouth.
Annie M. Harlow

v.

Jane M. Banton.

NOTICE OF APPEAL.
To Mr. W. T. Parker,
Attorney for the Complainant~
Please take notice that on the 6th day of Sept., 1944, at
10 :45 o'clock A. M. at the courtroom of the Circuit Court of
the City of Portsmouth, Virginia, the undersigned will present to the Hon. B. D. Wl1ite, Judge_ of the said Court, who
presided over the trial of the above entitled cause in the Circuit Court of the City of Portsmouth, Virginia, on June 30,
1944, a stenographic transciipt of the evidence and other incidents of the trial of said cause, to be authenticated and verified by him.
·
And also that I will, on the same date, apply to the Clerk
of the said Court of the City of Portsmouth, Virginia, f 01; a
transcript of the record in said cause, to be submitted to the

Jane N. Banton v. Annie M. Harlow

57

Supreme Court of Appeals of Virginia, with a petition for a
writ of error and s11persedeas from the final judgment entered
in said cause.
VINCENT L. PARKER,
J AS. G. MARTIN,
Counsel for tbe defendant.
Service accepted this 6th day of Sept., 1944.
W. T. PARKER,
Counsel for the complainant.
page 90 ~

JUDGE'S CERTIFICATE.

I, B. D. White, Judge of the Circuit Court of the City of
Portsmouth, Virginia, who presided over the foregoing trial
of the case of Annie M. Harlow v. Jane :M. Banton, in the
Circuit Court of the City of Portsmouth, 'Virginia, on the 30th
day of June, 1944, do certify that the foregoing, together with
the exhibits therein referred to, is a true and correct copy and
report of all the evidence, together with the all the motions,
instructions, objections, and exceptions on the part of tl1c
respective parties, and all other incidents of the trial of the
said cause, with the motions, objections, and exceptions of
the respective parties as therein ·set forth.
As to the original exhibits introduced in evidence as shown
by the foregoing report, which have been initialed by me for
the purpose of identification, it is agreed by the attorney for
the complainant and the attorney for the defendant that they
shall be transmitted to the Supreme Court of Appeals of Virginia as a part of the record in this cause in lieu of certifying
to the said Court a copy of said Exhibits.
And I do further certify that the attorney for the complainant had reasonable notice, in writing, given by counsel
for the defendant, of the time and place when the
page 91 } foregoing report of the testimony, exhibits, and
other incidents of the trial would be tendered and
presented to the undersigned for signature and authentication,
and that the said report was presented to me on the 6th day
of September, 1944, within lesslthan sixty days after the entry
of final judgment in said cause.
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Given under my hand this 6th day of Sept., 1944.

B. D. ,vmTE,
Judge of the Circuit Court of the City of
Portsmouth, Virginia.
A copy Teste :
B. D. WHITE,
Judge of the Circuit Court of the City of
Portsmouth, Virginia.
CLERK'S CERTIFICATE.
page 92 ~
I, Kenneth A. Bain, Jr., Clerk of the Circuit Court of the
City of Portsmouth, Virginia, do hereby certify that the foregoing is a copy and report of t},te testimony and other inci-dents of the trial of the case of Annie M. Harlow v. Jane M.
Banton, and that the original thereof and said copy, together
with the original exhibits therein referred to, duly authenticated by the Judge who presided over the trial of said cause,
were lodged and filed with me as Clerk of the said Court on the
6th day of September, 1944.
KENNETH A. BAIN, JR.,
Clerk of the Circuit Court of the City of
Portsmouth, Virginia.
.
By ............................ ~ .
Deputy Clerk.
page 93 ~ I, Kenneth A. Bain, Jr., Clerk of the Circuit
Court of the City of Portsmouth, Virginia, do hereby certify that the foregoing is a true and correct transcript
of the record in the case of Annie M. Harlow v. Jane M. Banton, lately pending in the said Court.
. I fm~ther. cei:tify that t~e same was not made up and completed and delivered until the attorney for the complainant
had received due notice thereof, and of the intention of the defendant to apply to the Supreme Court of Appeals of Virginia
for a writ of error and supersedeas to the judgment therein.
KENNETH A. BAIN, JR.,
Clerk of the Circuit Court of the City of
Portsmouth, .Virginia.
By ............................. .
Deputy Clerk.
A Copy-Teste:
M. B. WATTS, C. C.
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