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VIRGINIA:
I n the Supr eme Court of Appeal held at th e Cour t-Library
B u ildi ng in tl1e Ci ty of R iclm1011cl on Wednesday the 26th day
of :\OVember, 1952.

J ESSE G. Al,SPAUGH, JR.,

Pla intiff in Error ,

again.st
E LIZABETH DIGGS A:N"D UARYEY K ARKGS,
D efen dants in E r r or.

From tlie Circuit Court of the City of Por t ·mouth.

rpo n the -p0t i(io11 o f J esse G. AJ:.,paugh , .Tr., n writ of error
is awarded h im to a j udg ment render ed hy the Circuit Comt
of foe Cit y of Portsmouth on t he 1st cfay of ,Jn]y, Hl52, in 1wo
motions for juclg:mcut, consolicla tc<l, the n the rein depenclitig,
\\'her ein ElizahC'th Digg·~ ancl IIan·ey Kc1rkus we re plaintiftr-;
a nd said p ctiti011e r was clc l'cucl:rnt, upon the p c>titioner, or
some one for him, en tering into h011d with suffic ient surely
hel'ore the (']erk of the 1:m id circuit comt in the penalty of
t hree h undred dollars with eo11ditio11 as the l aw directs.
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P-1.

The Court instructs the jury that g-ross ncglig·ence is that
degree of neglig·ence which shows an utter disregard of prudence amounting to complete neglect of the safety of another.
There is no sharp, well-defined dividing line between simple
negligence and gross negligence. The distinction is one of
degree.
Granted 5/27/52.

F.E.K.
. Ex. noted.
(Chapel v. White, 182 Va. 625, 29

S. E. 2d, 858.)

14 ~ th;~!a~~i;~ ;~s:;::!:r~;a1!!i tr~ale}!nd~~~\t~;
,/[Page
must prove by a prepondrance of the evidence, that the der·:· ' '
1

fendant operated the automobile in a grossly neg·ligent manner under the circumstances then prevailing and that such
gross negligence was the proximate cause of the injuries sustained, the refore, if you believe from a prepondrance of the
evidence, that the defendant Jesse G. Alspaugh, Jr., did, under the circumstances then prevailing·, operate the automobile
in a grossly neglig·ent manner and that such g-ross negligence
was the proximate cause of the injuries sustained then you
should find for the plaintiffs.
·
Granted 5/27/52.

F. E . K.

Ex. noted.

page 15}

P~4..

-~~·· Cqtirt Jn$tructs tlre ·jury thflt if they believe from the
~yid'en~e th~t th~ pl~inJiif i~··-~~tiJtl~cJ. to r~cpv~r, t)oc~y m8rY,1 in
~ g the ,~ageJ:1 to which tll~ ,i~llint~ js en'tiitledJ 't.Mte: 'Mo

1
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consideration the bodily injuries and facial disfigurement she
sustained as a result of the accident, her mental suffering, the
pain she underwent and is still undergoing-, the loss of time
from work she sustained, medical expenses incurred as a re-suit of injuries she received in the accident, any permanent
disability and loss of earning capacity sustained as a result
of such injury, and fix her damages at such sum as they may
think just and proper under the evidence in this case, not exceeding the sum claimed in the Motion for Judgment.
Granted 5/27/52.

F. E. K.
page 16

~

To the Jury :

The court instructs the jury that the basis of this action is
gross or wanton negligence, and you cannot infer sn<~h negligence on the part of the defendant, Alspaugh, from the mere
happening of an accident. The law imposes on the plaintiff
the duty of provir.1g her case by .a preponderance of
the
evidence, and this burden rests upon her through the entire
trial and applies at every stage thereof; and you cannot,
der your oaths, find a verdict in favor of the plaintiff against
the said Alspaugh unless and until she has proved by a preponcierance of all the evidence that the defendant Alspaugh
was guilty of gross and wanton negligence, and that such
negligence was the proximate cause of the accident complained of.
If after hearing all the evidence you are uncertain as to
whether the defendantAlspaugh was guilty of such gross negligence and it appears equally as probable that he was not
guilty as that he ,vas, th~n the verdict must be for the defendant Alspa:µgh.

an

Granted. 5/27/52.

/

F.E.K.

Ex. Noted.
page 17

~

To the Jury:

Erhe Court instructs t~ .Jury that the· t~rm ',:gross neg~
.-gencEru ·me:a£J;s~ :a:µf.ili. a .'degtee. ~of ·tecwlea&nessi ·.a.s· apl}i"Qtteli~i
·,van-ton 1.ood ·williicil mise'.C:>n~t:~ .

/
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The court further instructs the jury that a mere failure
skillfully to operate an automobile under all conditions, or to
be alert and observant, or to act intelligently and to operate
an automobile at a low rate of speed, may, or may not, be a
failure to do what an ordinarily prudent person would have
done under the circumstances, and thus amount to lack of
ordinary care; but such lack of attention and diligence or
mere inadvertence, even if you believe such existed, may not
amount to culpable negligence for which(the defendant would
be responsible to the plaintiff. ·
Granted. 5/27/52.

F.E.K.
page 18

~

To the Jury:

The c.ourt instructs the jury that the defendant is presumed to have exercised due care in the handling and running
of the car at the time of the accident which is the basis for this
suit, and the burden of proving that h~ was guilty of gross
.negligence is upon the plaintiff.

rGranted. 5/27/52.

.

F. E. K.

Ex. Noted.
~

No guest is entitled to recover from the operation of an automobile for injuries received, unless
such injury was caused or resulted from the gross negligence
or wilful and wanton disregard of the safety of the person being so transported. Beyond this all risks are assumed by the
guest.
page 19

I

'

I

Granted. 5/27/52.
page 20 } To the Ju-ry:
The Court instructs you_ that a p~rson who is required to
act ih a sudden emrgenqy which was not brought about by his
p'Wll negligence even if Jie, ~cts unwisely, is not
of negijge;g,c;e in law.. · ;:tn the c~se -c;>f s11dden and
danger,
'Ji'e<J~ssit~tjpg ,m_imw~cJi~te .~~m~9,tt a~: tQ
.~,r 4mi® $Jol!1ltil oQ :r.esori)e-@ flrar ~e 1ilw ma;Kes: 'dow;ia;ncte·
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errors of judg1nent. And this is true even though it appears
that the resulting accident could have been avoided if the
party facing the sudden emergency bad followed a different
course.
If, therefore, you believe from the evidence that Alspaugl1
faced a sudden emergency which was not caused by his own
negligence, then he was not required by law to exercise that
degree of ordinary care, or sound judgment or discretion
,vhich would be required of him under ordinary circumstances
and normal conditions. If you further believe from the evidence that Alspaugh exercised that degree of care which
would have been exercised by an ordinary prudent and careful person facing a similar emergency then Alspaugh was
not g·uilty of any negligence for which the plaintiff could recover in this action.
And the Court further instructs you tllat even though you
lJelieve that the defendant was negligent, under the terms of
this instruction, still the plaintiff eannot recover unless you
further believe that the defendant was guilty of gross negligence.
Granted. 5/27/52.

F. E. K.
,,-.

Ex.

Noted.

J>age 21

~

1
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-

To ·the Jury :
'I

The only duty by a host to a gu<:,st riding in his automobile
is not to knowingly, wilfully or ,vantonly add to those perils
w·hich may ordinarily be expected, and that there are no
known defects in the machine which makes its operation patJ.
ticularly hazardous. Beyond this all risks are assumed by the
guest.
If, therefore, you believe from the evidence in this case that
the defendant, Alspaug·h, in the operation of his automobile,
did not wilfully or wantonly commit the ads which resulted in
plaintiff's injuries, then the plaintiff cannot recover from the
defendant, Alspaugh, even though Alspaugh may have been
to some extent negligent.
Refused. 5/27 /52.
i'

'..i

Ex. Nc>ted..

F. E. K.
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page 22

~ To the Jury:

/

Several alleged acts of simple negligence on the part· of an
automobile driver cannot be combined and considered as a
whole so as to render the driver guilty of gross negligence
and liable for the injuries of an automobile guest.
. Even if therefore you believe from the evidence in this case
that the defendant Alspaugh has only been guilty of simple
negligence, you must bring in a verdict for the defendant.
Ref used. 5/27 /52.

F. E. K.
Ex. Noted .

•
page 25

~

Virginia :

In the Circuit Court of the Qity of Portsmouth, on the 1st
day of July, 1952 .
.dfl;~--...
IJ;T
~r)

•

*

UPON A MOTION TO RECOVER MONEY.
At this day came again the parties by their Attorneys
and the Court having fully heard the motions of the defendant heretofore entered herein to set aside the verdict of the
jury heretofore rendered herein and grant him
new trial
on the grounds that the said verdict is contrary to the law
and evidence, and misdirection of the Court to the Jury, or
to set aside the verdict and enter final judgment for the defendant, doth overrule the same, to which action of the
Court, the defendant, by counsel, excepted; it is therefore
considered by the Court that the plaintiff recover of the
defendant the sum of Twenty Five Thousand Dollars ($25,000.00) with interest thereon to be computed after the rate
of Six per cent per annum from the 27th day of May, 1952,
till paid, and her costs by her about her suit in this behalf
expended. And the said defendant in .Mercy, &c. But at the
instance of the defendant, who desires to present a petition
for a writ of error to the judgment entered in this case, exe_cution hereof is suspended for a period of Sixty ( 60) days
from the date of j,11.c1~ent., when, the said defenda:nt or soIQ.e,

a

J. G. Alspaugh, Jr. v. E. Diggs and H. Karkus.

7

one for him, shall give bond before the Clerk of this Court,
with surety approved by said Clerk, in the penalty of Twenty
Seven Thousand Five Hundred Dollars ($27,500.00) payable
to the plaintiff in this case, with a condition reciting said
judgment and the intention of the said defendant to present
such petition and providing for the payment of all such damages a~ any person may sustain by reason of such suspension
in c.ase a supersedeas to such judgment should not be allowed
and be effectual within the time above specified.
A Copy-Teste:
KENNETH A. BAIN, JR., Clerk .

•
page 33
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Virginia :

In the Circuit Court of the City of Portsmouth, on the 1st
Day of July, 1952.

•

•

•

UPON A MOTION TO RECOVER MONEY.
At this day came again the parties by their Attorneys and
the Court having fully heard the motions of the defendant
heretofore entered herein to set aside the verdict of the jury
heretofore rendered herein and grant him a new trial on
tlie grounds that the said verdict is contrary to the law and
evidence, and misdirection of the Court to the jury, or to set
aside the verdict and enter final judgment for the defendnnt, doth overrule the same, to wl1ich action of the Court,
the defendant, by counsel, excepted; it is therefore considered by the Court that the plaintiff recover of the defendant
the sum of Six Hundred Dollars ($600.00) with interest
thereon to be computed after the rate of Six per cent per
annum from the 27th day of May, 1952, till paid, and his
costs by him about his suit in this behalf expended. And the
~aid defendant in :Mercy, &c., But at the instance of the de.fendant, w·ho desires to present a petition for a writ of e-rror
to the judgment entered in this case, execution hereof is suspended for a period of Sixty (60) days from the date of
judgment, when the said defendant or someone for him, shall
give bond before Clerk of this Court, with surety approved
by said Cletk, in the penalty of One Thousand Dollars

.

.
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($1,000.00) payable to the plaintiff in this case, with a condition reciting said judgment and the intention of the said·
defendant to present such petition and providing for the payment of all such damages as any person may sustain by reason
of such suspension in case a supersedeas to. such judgment
should not be allowed and be effectual within the time above
specified.

A Copy-Teste:
KENNETH A. BAIN, JR.,Clerk.
page 34

~

Virginia ;

In the Circuit Court of the City of Portsmouth.

MOTION.
This Day came Jhe Plaintiffs and Defel1dant by Counsels
d on motion of the Defendant and.by consent of the Plain/,·itii · it is ordered that the above law cases be consolidated in
the record to be prepared by the Clerk of this· Court to be
presented by the Defendant to the Supreme Court of Appeals
of Virginia or one of its Justices for a writ of error.
\
Jfo~

)

Enter. 7/19/52.

F. E. K •

•

•

page 35 ~

•
ON MOTION FOR JUDGMENT.
NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR.
Now comes the defendant, Jesse G. Alspaugh, Jr., in accordance with Rule 5 :1 Sec. 4, and files his notice that he will apply to the Supreme Court of Appeals of Virginia for a writ of
error to the judgments entered in this cause on the 1st day
of July, 1952.

J. G. Alspaugh, Jr. v. E. Diggs and H. Karlms.
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The said Jesse G. Alspaugh, Jr. assigns the following errors committed by the court in the trial of the case to the
prejudice of this defendant:
1. The court erred in its refusal and failure to strike the
evidence of plaintiffs on defendant's motion at the close of
plaintiffs' evidence.
2. The court erred in its refusal and failure to strike the
evidence on defendant's motion made at the close of all of
the evidence in the case.
3. The court erred in overruling defendant's motion to
set aside the verdicts of the jury and either enter judgments
for the defendant, or in the alternative grant him a new trial.
4. The court erred in refusing to allow the defendant to
introduce in evidence before the jury a paper or document
signed by the plaintiff, Mrs. Elizabeth T. Digg·s, dated April
23, 1951, and marked and designated as defendant's Exhibit

page 36

~

#2.

5. The court erred in granting any instructions
at the r~qucst of plaintiffs and over the objection
and exception of defendant.
6. The court erred in granting plaintiff's request for I 1 ~
struction No. 2, which is as follows:
,,... '?\'t":;
1

"1•'}

"r_r1he Court instructs the jury that in order for the plain.:
tiffs to recover against the defendant they must by a preponderance of the evidence that the defendant operated the automopile in a grossly neg·ligcnt manner under the circumstances
then prevailing, and that such gross negligence was the proximate cause of the injuries sustained, therefore, if you believe
from a preponderance of the evidence that the defendant
.Jesse G. Alspaugh, Jr. did, under tbe circumstances then prevailing, operate the automobile in a grossly negligent manner
and that such gross negligence was the proximate cause of the ·
injuries sustained then you should find for the plaintiffs.'' ·
The defendant's contention and exception is based upon
the failure of the instruction to include the further requirements of the statute to the effect that the defendant mnst
have acted in a willful or wanton manner and with utter disregard of the safety of his guests.
7. The court erred in refusing to grant the instruction
tendered by defendant, being No. 5, which is as follows :
'' The only duty by a host to a guest riding in his automobile
is not to grossJy, knowingly, wilfully or wantonly add to

Supreme Court of Appeals of Virginia
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those perils which may ordinarily be expected, and that there
are no known defects in the machine which makes its operation particularly hazardous. Beyond this all risks are asRmned by the guest.
'' If, therefore, you believe from the evidence in this case
that the defendant, Alspaugh, in the operation of his automobile, did not wilfully or wantonly commit the acts which
resulted in plaintiff's injuries, then the plaintiff cannot recover from the defendant, Alspaugh, even though Alspaugh
may have been to some extent negligent".
page 37

~

This language of the instruction f ollow·s the
statute explicitly and states the limit of defendant's responsibility to his guests. The failure of the court
to grant this instruction was prejudicial to the defendant.
To this action of the court defendant excepted.
8. The court erred in its failure to give at defendant's
request Instruction No. 7, whi9hjs ~s follows:
'' Several alleged acts of simple neglige.nce on the part of
an automobile driver cannot be combined mid considered as
"'~ wh?le so as to r.e~de~ the driver gu,iltr qi£ gross negligence
t1a;,. liable for the mJuries of an automobile guest.
'' EYen if therefore you believe from the eviden·ce.)n this
case that the defendant Alspaugh has only been guilty of
~imple negligence, you must bring in a verdict for th~. defendant.''
\
This instruction is based upon a statement of this Suprelne
Court of Appeals in the case of Aitstin v. Aitstin, and states
the principle that several acts of simple negligence should n\t
b~ c·ombined so as to hold tho def enclant for gross negligence.
Failure of the court to grant this instnwtion was prejudicial
to the defendant. To this action of the court the defendant
excepted.

JESSE G. ALSPAUGH, JR.,
I. P. HOGG, JR.,
By LEON T. SEA·wELL,
Of Attomeys .

•

•

•

Filed. July 22, 1952.

K. A. B., Jr., Clerk.

I...

•

•

•

•
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Elizabeth Diggs.

page 10}

DEFENDANT'S EXHIBIT NO. 2.

Offered. Refused.

F. E. R:.
April 23, 1951

We were driving on the night of April 17, 1951 from the
east to the west side of Waynesboro, Va. about eleven thirty
at night when a car traveling east at a high rate of speed on
the 'Yrong side of the road forced us off of the road into a
pole, causing injury to me Elizabeth Diggs, J. G. Alspaugh,
Jr., driver and Harvey Carcus.
This accident was unavoidable and the driver is not to be
blamed or held responsible.
Signed. Elizabeth T. Diggs

(
I

,•

vVitnessed-S. G. Hobart, Jr~,,_M. D.

•

•

•

•

•

•

8

•

•

•

pa,/;5 ·}

ELIZABETH DIGGS,
a plaintiff, having been first duly sworn, testified as follows:
(

-

I

..,-

Examined by Mr. Battle:
Q. Will you state your name?
A. Elizabeth Diggs.
Q. Are you the plaintiff in one of the cases being· tried? .
A. Yes, sir. Yes, I am.
Q. What is your occupation, Mrs. Diggs?
A. Well, I am a saleslady and interior decorator, and J
model some in Schwarcschild 's dress shop in Staunton, Virginia.
Q. Where do you live t
A. Waynesboro, Virginia, 132 North Wayne Avenue.
Q. How long have you been employed at Schwarcschild 's Y
A. Seven years.
.,i
,!
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Eliza.beth Diggs.
Q~ Are you acquainted with Mr. Jesse G.
Alspaug·h, Jr.?
A. Yes, I am.
Q. How long have you known Mr. Alspaugh!
A. Since about the last of March, 1951.
Q. Where did you meet Mr. Alspaugh?
A. At my apartment.
Q. In March of 1951 f
A. Yes.
Q. In Waynesboro f
A. Yes, sir.
Q. Were you with Mr. Alspaugh on the night of April 17,
1951?
A. Yes, sir~ I was.
Q. What was the occasion of your being with him on th.at
night?
A. ·"'\Vell, we had a date.
Q. Had he called you and asked you for a date?
A. He was-he was in the apartment and asked me for the
,.,y ... te on Monday night.
">,,-~ On Monday night?
A. Before Tuesday, yes, sir.
Q. Had you been in the habit of dating Mr. Alspaugh since
,
meeting him in March?
A. Every night since I met him, I dated him.
\
Q. He had been to see you every night?
A. Every night, sir.
page 37 ~ Q. What time did Mr. Alspaugh arrive at your
apartment?
A. Between quarter of seven and seven o'clock.
Q. I wish you would please, in detail, describe ·tl1e events
as they happened that evening, to the Court and jury.
A. Well, on that evening we had decided before that we
would go out to dinner and in the meantime Mr. Karkus came
just a little late. And Mrs. Muth was going to be later.
Q. Now, who is Mr. Karkus and who is Mrs. Muth?
A. They were friends of mine. And so we decided that I
would make sandwiches at home and eat there instead, and
wait for them.
Q. Do I understand that you had arrangements to meet Mr.
Karkus and Mrs. Muth!
A. Yes, they were coming. On a Sunday night we made
the arrangements at my apartment, over the telephone, for
them to meet there.
page 36

I
\1;

~
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Elizabeth Diggs.

Q. On Tuesday night?
A. Yes, on Tuesday nigl1t.
Q. Did they arrive· as scheduled?
.A.. Well, not exactly on the dot, I mean, but approximately.
Harvey came about a quarter of eight, I would say; between
a quarter of eight and eight; and :Mrs. :Muth came between
9 :30 and 10 :00 o'clock, somewhere between 9 :30page 38 } Q. You all met at your apartment?
A. All met in my apartment.
Q. Then what did you do f
A. Well, I didn't think that there was much tl1at we could
do on a Tuesday night. I did not suggest that we goQ. What did you do?
A. We went to Brookwood.
Q. How did you go to Brookw·oocl ~
A. In the car driven by Mr. Alspaug·h.
Q. Did you have a cart
A. Yes, I did.
,
Q. Did Mr. Karlfus have a cart
A. Yes, he did. 1
Q. Did Mrs. Muth have a carf
A. Yes, sir.
Q. l1id you offer to go in your car 1
I/Yes.
Q. Diel Mr. Karkus offer to take you 1
4-. He did, sir.
~. Did Mrs. 'Muth offer to take you 1
A.. Yes.
l Q. How does it ·happen you ended up by going in Mr .
.Alspaugh 's?
A. "\Vell, he just askecl nR if we wouldn't all go
page 39 } in his car. So I sort of hesitated, I don't know why
I did. I said ''Well, I don't know whether I want
to go in this one or not because I might be brought back in
an ambulance." I just said that.
Q. Why dicl you say tbaU
A. I don't know why I said it. I justQ. What type of car was iU
A. It was a Plymouth Suburban.
Q. I wish you would describe that car.
A. Well, it is sort of on the lines of a station wagon, has
glass all around.
Q. Is it wood?
A. Well, no, it wasn't wooden I don't think. I just can't
1

, .. .,,.

-
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EUzabeth Diggs.
tell you exactly. It was just a Plymouth Suburban, I know
that.
Q. Did all four of you go in the Suburban to Brookwood?
A.. vVe did, sir.
Q. How far is Brookwood from your apartment¥
A. Oh, I say about between six, eight or ten blocks, just
offhand.
Q. Is it in the City limits of Waynesboro?
A.. Yes, sir.
Q. You went straig11t to Brookwood T
A. We did.
page 40 ~ Q. Approximately what time did you arrive at.
Brookwood?
A. Around a few minutes past ten, maybe five minutes after
ten, something like that.
Q. What is Brookwood?
A. Well, I had never been there before that nig·ht. It is a
place you dance, drink beer.
Q. Did you drink any beer?
A. No, sir, I did not. I had one served at my table but I
w:-,\_ • qn 't drink it.
·.-'. Q. Did Mr. Alspaug·h drink any beer?
A.. I only saw him take one sip out of his. If he drank the
rest I don't know.
Q. Did Mr. Karkus drink any beer?
\
A. Yes, he did.
Q. How muchT
A.. V{ell, I just don't know. I know he drank some.
Q. How much beer was ordered for the group of four?
A. Four glasses.
Q. Four glasses 1
A. Yes, sir.
Q. Is that all that was- ordered during· the whole stay at
Brookwood?
A. That is all that I know about, yes, sir.
Q. You know you didn't drink it?
page 41 } A. I know that I did not, sir.
Q. What time did you leave Brookwood 7
A. It was something after eleven o'clock, I think about five
minutes or ten minutes after eleven.
Q. Where did you go from Brookwood Y Where did you
start to gof
A. Back to my apartment.
Q. The four of you?

J. G. .Alspaugh, Jr. v. E. Diggs and I-I. Karkus.
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Elizabeth Diggs.
A. Yes, sir.
Q. By what route were you going?
A. Well, we were traveling west when we came out:
Q. Where is Brookwood in regard to the Main Street of
Waynesboro?
A. Well, I would say it is approximately about six blocks
from Main Street; maybe six or eight- blocks, or could-four
to six, I don't know just exactly. It isn't so far.
Q. Did you go straight from Brookwood to the Main Street Y
.A. Yes, we did.
Q. Is there a stop light there?
A. Yes, there is one there.
Q. Do you recall whether or not you stopped?
Mr. Seawell: I object if Your Honor please. It has nothing to do with the accident, as I understand.
page 42 } The Court: How close was it¥
Mr. Battle: It is very close to the scene of the
accident.
The Court: I will overrule your objection. I presume · _
is for the purpose of.,,
Mr. Battle: We will withdraw the question. There is-absolut_ely no allegation of speed in this case so it doesn't make
par,.m.eular difference.
A. I don't recall.
\

Mr. Battle: We have ag-reed on tliis plat. For the benefit
of the jury, I think we might introduce it.
The Court : All right. I will mark it.·
(The plat referred to was marked Plaintiffs' and Defendant's Exhibit 1.)
By Mr. Battle:
·Q. When you reached Main Street, he turned to go to your
apartment, is that correct f
A. Yes, sir.
Q. I wish you would tell the jury and the Court what happened from there, from the time you turned onto Main Street.
A. Well, we were just riding along as usually anyone, very
quiet; and Jess had-Mr. Alspaugh-had a cigar in his mouth
and he reached over to light it, to get the lighter.
Q. Where were you sitting?
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Elizabeth Diggs.

A. I was over in the right-lmud side of tl1e seat,
in front near the door.
Q. "TJ1ere was :Mr. Karlrns sitting!
A. I think direct behind me.
Q. And Mrs. Muth 1
A. Well, I think as far as I can remember she was directly
behind Mr. Alspaugh.
Q. They were both in the back seat of the car?
A. In the back seat, sir.
Q. I wish yon wonld continue to describe your progress
down Main Str.eet as you had started.
A. It-well, aU I can remember is that Mr. Alspaugh
reached for a lighter to light his cigar and we crashed.
Q. ,vhat did you crash into?
A. Into a telephone pole.
Q. as there anything in . the-- nature of Mr. Alspaugh 's
driving prior to that time that would··raise any apprehension
in you?
A. No, sir, it was not.
. ,viien did you first realize you were going to crash?
,:;mwiu,..,,,.,.,...... Just within a second.
We were right on it. We just(the witness snapped her finger).
Q. Right on whaU
,
A. Right on the pole. It was so sudden it was in a coti~le
of seconds. (Witness again snapping her finger.)
~
Q. Mrs. Diggs, I show you a diagram and a k
page 44 ~ you if that is an accurate diagram as far as y u
can tell of the main ·street of Waynesboro leading
west¥
'i\
A. Yes, sir.
Q. Now, I wish you would point out to the jury the point
from which you came or the direction from which you were

page 43

~

,v

comingf

A. Let's see.
Q. This is west.
The Court: Can the entire jury see the map f Everybody
see it all right f
A. This is westf
By Mr. Battle:
Q. This is the main street of Waynesboro, into Waynesboro.
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A. And this is west over here 1
Q. This is west.
en, we came out of the Dupont here and it was a light
A.
and I don't recall if we stopped at the light or not.
Q. That is immaterial.
A. But we had to make this curve.
Q. ,vhere is the pole that you hit?
A. You know, I haven't bad glasses on.
Q. Is that the pole you hiU
A. It looks like it right there.
Q. The po]e struck in the accident?
page 45 ~ A.· Yes, right there.
Q. Now, what is this space in here?
A. That is a curve.
Q. Yes, but I mean tlJis space in here.
A. Oh, it is tlie filling- station in here.
Q. That is marked as a gravel driveway, is that correct?
A. Gravel driveway, sir, yes, sir.
Q. Is this a driveway up here arr& in here?
A. This is where you go out there, see, yes.
Q. Now, where was it approximately on this map tliat
first realized that he was· going· to hit the pole?
A. 1 Well, when we were just right on it, sir.
Qt Right on it 1
.A. Yes, sir; didn't have· time to think.

,v

Mr. Battle: Pass this around to the jury. It has been
labeled all the way. This is the pole, this is the driveway.
A Juror: Judge, could I ask one question f
The Court: Yes, sir. I believe it would beThe Juror: About this map.
The Court: Certainly you may.
The Juror: At what angle is that degree of angle in that
turn of that road 1
The Court: Doesn't it show on the map! I
page 46 ~ haven't see it.
The Juror: I dicln 't see it on there.
)fr. Battle: ,ve will have to prove as best we can by tl1eChief of Police from "\Vaynesboro, who is here, the severity
of the curve.
By Mr. Battle:
Q. Mrs. Diggs, immediately prior to and up to the time of
the accident did you feel the car in which you were riding
make any abrupt turn or swerve?

18

Supreme Court of Appeals of Virginia
Elizabeth Diggs.

A. No, sir, I did not.
Q. Did you feel the brakes of the car be applied?
A. No, I did not, sir.
Q. Can you tell the jury approximately at what angle the
car hit the telephone pole t
A. I would say we went directly into it.
Q. Head on?
A. Head on, yes, sir.
Q. Did you see a car coming from the opposite direction,
on your side of the street t
A. No, I did not.
Q. Were you in a position to have seen one, bad one been
coming·?
A. Yes, sir, I was so.
Q. ·was there anything· unusual about traffic at that time?
A. No, sir, not a bit, sir.
page 47 } Q. What was the nature of your work, the work
that you did prior to the accident 1
A. Saleslady and interior decorator. I bad to trim all the
then I modeled
cases and all the windows in the store arid
1
·. ·,,:;:;:e\
es ' too •
:......,:.... ,..
. -~
v.·
Q. Did your work mean that your personal appearance and
your being on your feet all day were important 1
·
A. Very much so altogether.
.,
Mr. Seawell: If Your Honor please, it is leading.
)
The Court: I sustain the objection; leading the witness~
By Mr. Battle:
Q. What did that type of work require of you?
A. Well, you had to go up and down a lot of steps for aU
your :fittings, upstairs; and then in windows when you trimmed
them you had to take all the models apart; a lot of lifting, you
know; right much strain on you.
Q. \\That does modeling require of one 1
A. vVell, you have to have a nice personality and be able to
talk very plain and be g-raceful.
Q. Are looks important?
A. Very much so, altogether.
Q. How much did you earn a month at Schwarcschild 's
prior to the accident?

•

•

•

•
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page 53

t

•

•

•

CROSS EXAMINATION.

By Mr. Seawell:
Q. Mrs. Diggs, I know this is a question that sometimes embarrass ladies to talk about, but you haven't stated your age
yet.
page 54 ~ A. September 10, 19-September 30, 1910.
Q. Have you any family?
A. Yes, I have one son.
Q. Where is he?
A. He is in the Army.
Q. How old is he?
A. 22.
Q. Now, you say you had met this young man, :M:r. Alspaugh, about how Jong before the tiµie of this accident?
A. I wouldn't know exactly how long but rmet him the
Jatter part of March and I don't know the ~xact date, sir.
Q. A!].d since that time, you had seen him practically every
nighU
.A!. Every nig-ht, sir.
·
~- You had ridden with him before this time?
'.A.. Yes, sir.
1
Had you ridden with him on numerous occasions?
lA.. Yes, sir.
Q. And on this particular evening at whose suggestion was
;t that you go to this place¥ What was the name of it! BrookA. Brookwood.
Q. Brookwood? Whose suggestion was it that you go to
Brookwood?
page 55 ~ A. Well, I would say that Mrs. Muth suggested
Brookwood. Mr. Alspaugh wanted to go out and
we all wanted to do something, and Mrs. Muth said Brookwood was the place to go. I hacl never been there before in
my life.
Q. Did you suggest that you go somewhere where you could
dance?
A. No, I did not, sir.
Q. You did not?
A. No, sir.
Q. But anyhow, wherever it was and whatever it was, the
party went to Brookwood t

lQ.

·1
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A. That is right.
Q. Now, as I understand, on the way back you say it was
about 11 :00 o'clock at nighU
A. ·when we came back¥
Q. Yes.
A. I said it was-we left Brookwood approximately five or
ten past eleven, I don't know exactly, but it was after eleven,
about five or ten minutes, maybe fifteen, I don't know. It
was just a little after 11 :00 o'clock.
Q. And Mr. Alspaugh was driving?
A. Yes, sir.
Q. You were sitting on the front seat with him 1
A. Yes, sir, I was.
Q. On the right-hand side, I presume f
page 56 ~ A. Yes .
. Q. And this other couple were on the rear seat ·r
A. That is right, in the back.
Q. If I understood you correctly, on the trip back from
Broohvood there was nothing unusual in Mr. Alspaugh 's
"vino·!

.--: ···

131 17
:' " ~

That is correct.
Q. So you didn't find fault with him as far as his driving
1.mck was concerned¥
A. No, I did not.
,
Q. Then you approached this place where there is a tntn
in the main street and you say you saw no other cart
A. I did not, sir.
Q. You saw no lights from a car?
A. No lights, no, sir.
Q. You are quite sure of that, Mrs. Diggs 1
A. I am quite sure of it.
Q. "\Vhy I am asking you that is, we expect to show by witnesses that you have made the statement-

1\Ir. Battle: We object to that, Your Honor.
The Court: Well, on cross-examination.
Mr. Battle: It is not a question, it is pure argument.
The Court: He is telling her, he is putting her on notice
that he expects to contradict her. I will overrule the objection. Go ahead.
page 57

~

By Mr. Seawell:
Q. That you have made the statement that a car
was approaching at a rapid rate of speed on the wrong sicle
of the road. Do you deny that nowt
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A. I don't recall if I did, sir.
· Q. I ask you if you deny it. Do you deny ever making such
a statement 1
A. As far as I know now, I deny it because I don't recall
anything I said like that.
Mr. Seawell: If Your Honor please, I am not offering this
paper as yet; I am merely asking the question now.

By Mr. Seawell:
Q. I am asking you, Mrs. Diggs, if that is your signature?
A. C\Vitness examining) It looks like it but I don't know
how it got there.
Q. Will you tell me whether or not that is your signature,
please, ma 'am.
A. I said it looks Hirn it but I don't know when I wrote it or
anything about it, sir.
Q. Do you remeinber Dr. Hobart ht the UniversHy7
A. Yes.
Q. You remember him¥
page 9,8 ~ A. Yes, I do remember him.
_/
Q. You say that looks like your signature?
.A/. Yes.
Q. Won't you admit it that is is your signature?
A. Well, how it got there, sir, I said it looks like my signaiture but who put it there I don't remember if I put it there
because I must have been out of mv head when I did.
Q. I ask you now, Mrs. Diggs, if on April 23, 1951, you did
#ot sign or you did signMr. Battle: We object, Your Honor.
Mr. Seawell: Let me finish my question.
The Court: I am going to exclude the jury for the time
heing.

(The following occrirred in the absence of the jury:)
The Court: Now, I will hear your objection. Go ahead and
ask the question first.
Mr. Seawell: Read me what I said.
(The interrupted question was read by the reporter.)

--- ,0
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Bv Mr. Seawell:
·Q. (Continuing)-a paper in the presence of Dr. S. G.
Hobart, Jr., and also Mr. Alspaugh. First, I am merely asking her if she did not sig·n it, sign a paper.
Mr. Seawell: I haven't offered the paper yet, sir.
The Court: She has answered it. As to :whether or not she
has signed it, she has answered that. I thought
page 59 ~ you were going further.
Mr. Seawell: She has answered about that signature.
Bv Mr. Seawell:
·Q. Did you not sign a paper¥
A. I said it looked like my signatute but how it got there
I do not know.
Mr. Battle: If the Court please, I believe that any question
s to a written satement under these circumstances is abso/h'[utely inadmissible.
The Court: All right. I will hear you all on that. Put
anything you want in the record while the jury is out so you
may have an opportunity to save any point, either one of you.
Mr. Seawell: At this point I offer as an exhibit in this C3f1Se
a paper dated April 23, 1951, signed Elizabeth T. Diggs, witnessed S. G. Hobart, Jr., M. D., and offer it as a statement
against interest, made by the party herself in this case.
The Court: What does the statute say, Mr. Seawell?
Mr. Seawell: It is not within the language of the statute,
which says that no statement shall be introduced against a
witness; but it is offered as a statement of a party in interest.
The Court: Is she a witness 1
page 60 ~ Mr. Seawell: She is a party in interest. She is
a witness in her own behalf.
The Court: What does the statute say?
Mr. Seawell: The statute says a witness.
The Court: What do you say about that?
Mr. Battle: We- say she is definitely a witness and within
the puryi"ew of the statute. The whole purpose of the statute
is to pi·event statements being taken of this nature, and we
think it has been clearly held that that statement is inadmissible. The class of witness takes in everybody who testifies
whether they be a party to the suit or not.
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The Court: I am going to sustain. the objection.
Mr. Seawell: Note our exception, upon the ground that it is
a statement against interest, made by a party in litigation.
(The statement referred to was marked Defendant's Exhibit 2, offered and refused.)
Mr. Seawell: Now, these questions I am going to ask will
not be as to the written statement but I am going to ask her
if she didn't make these statements herself in the presence of
Dr. Hobart.
The Court: All right. Don't have the letter before you,
though. You mean you want to do it now?
Mr. Seawell: No, sir, when the jury comes in .
. page 61 r Mr. Battle: To save time, if the Court please,
we would like to ask that the jury be instructed
that any prior inconsistent statements that she may have or
may not have ma,de should go only as to her credibility and
not as evidence of the facts in the case. We don't understand
that those statements were statements against interest at,._
She had no knowledge of the legal niceties of this case at all.
!fr. Seawell: No, but she knows what she said.
Mr. Battle: Of course, she knows what she said and the
onJry purpose of bringing it in is to impeach her credibility.
The Court: She hasn't said yet that she signed that statement.
'Mr. Seawell: She says that is her signature.
The Court: . Said it looked like it, she doesn't know how it
got there.
Mr. Seawell: I am going to prove she did sign it, prove by
a witness and Mr. Alspaugh.
The Court: Since the jury is out, let's discuss it a little
hit. In other words, you can't use that statement. The Court
has ruled on that now. "\Vhat are you attempting to do now
with that statement?
Mr. Seawell: I am going to ask her if she did not, in the
presence of Dr. Hobart, make certain statements.
page 62 r The Court: I am going to let you do that.
·
Mr. Seawell: That is what I want ts> do; and
then, when I put Dr.. Hobart on the stand, I am going to prove
that she signed this statement as well as by the defendant.
Mr. Battle: Not in front of the jury.
Mr. Seawell: No. The Court says I can't. That part is all
right.
·
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The Court: Out of the presence of the jury, I will let you
do almost anything you want.
Mr. Seawell: I am cntitlctl right now to ask her if she
liasn 't made these particular statements orally.
The Court : Go ahead.
:Mr. Seawell: That is, in the presence of the jury.
The Court: You want the jury back nowt
:M:r. Seawell: I am ready for the jury right now.
Mr. Battle: "\Ve will ask that the jury be instructed that
such answer as she may give will go only to the credibility, or
such answer as the other witnesses ·may give, and that is is
not a statement against interest, when the time comes.
l\ir. Seawell: That is when your instructions are given.
Mr. Battle: Let her answer the question.
The Court: .All right. Are yo~ ready for the jury1
Mr. Seawell: I fJ.Ill· ready.
page 63 ~ · Mr. Hoag: If Your Honor please, if she makes
a statement there that she has made that remark in
the presence of Dr. Hobart several times, tliat is an aclmis~ on against interest. .
:
·"> ·. ,:he Court : I am going to allow the defendant to ask her
,vhether or not she made certain statements. There is no
question about that.
.
· .
Mr. Battle: No question about that.
The Court: And I will allow you to do it. As far as
written statement is conc;erned, I have already ruled on th t.
Mr. Hoag: The jury ought not to be instructed that as o
those answers The Court: I am not inclined to say anything to the jury,
right at the moment about anything.
.
Mr. Battle: No. You were just laying the basis for c01~tradiction, as I see it I think you can go ahead.
The Court: Let's let the jury come in. I think you ought
to put your statement up, though.

1ie
1

(The following occurred in the presence of the jury:)
Rv l\fr. Seawell :
~Q. Mrs. Diggs, on April 23, 1951, at the University Hospital

at Charlottesville, Virginia, did you no, in the presence of
Dr. Hobart and also of l\Ir. Alspaugh, make the
page 64 ~ statement that your car was forced off the road that
#night by an oncoming car that was traveling at a
high rate of speed?
A. Sir, if I did I don't know anything about it. I was so
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sick then and so ill that I don't know anything I said. If I
~aid it I must have been out of my head. I don't recall anything I said like that.
Q. This was practically a week after the accident.
A. I can't help it. I was so sick a week after the accident
I don't know anything. What I told I don't know.
Q. Is it notA. And I have not toldQ. Is it not a fact that oil several occasions after the 23rd
of April, in the presence of Dr. Hobart at the University
Hospital, you made the statement that it was not Jess~ 'smeaning· Mr. Allspaugh 's-fault that he was forced off the
road 1
.
A. I don't kn°',r if I said it, sir. I don't know.
Q. Do ·you deny ever making any such statements?
A. I never-if I said it, I don't know about it. My word
nnd honor, I don't know.
Q. You do not d~ny having made any of those statements Y
A. I don't remember ever saying anything like that and I
don't think I did.- If I did I don't remember it.

*
page ·66

~
. i
I

Q. I will ask you if you did not make the statement orally
' in the presence of Dr. Hobart at the University
page 67 ~ Hospital on several occasions that it was not Mr.
Alspaugh 's fault and he was not responsible.
A. If I did, sir, I don't remember it. I don't recall that I
(lid.

Q. Do you deny that you ever made that statement?
A. I said I did not know· if I did or not. I did not remember
saying it, sir.
Q. You mean you do not remember it now?
A. I do not remember of ever saying it.
Q. And you deny saying it!
A. I said I did not remember, sir.
Q. You won't deny iU
A. I don't recall that I ever said it. If I did I don't never
remember it.
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RE-DIRECT EXAMINATION.
By Mr. Battle:
Q. :Mrs. Diggs, have you been married?
A. Yes, I have.
Q. Are you married now f
A. No, I am not.
Q. ·were you married at the time that you were out with
Mr. Alspaugh 1
A. No, sir.
page 68

~

EUN A LEE MUTH,
called as a witness on behalf of the plaintiffs, and
having been first duly swom, testified as follows:
Examined by Mr. Spong:
Q. State your name, please.
A. 1frs. Euna Lee Muth.
Q. Where do you live., ~frs. Muth?
A. Kinston, North Carolina.
/.}'.WThli,ii.i).'"""'"". Are you acquainted with the plaintiff in this case, Mrs.
Elizabeth Diggs¥
A. Yes, I am.
Q. Are you acquainted with the defendant, Mr. Jesse. G.
Alspaugh, Jr. Y
\
A. Yes, sir, I am.
1
Q. ·would you tell me how long you have known Mr. A1spaughf
A. Well, I think I had met him about a month before the
accident.
Q. Before the accident?
A. That is right.
Q. What accident is that, Mrs. Muth 1
A. Well, car accident on-in "\Vaynesboro, :Virginia.
Q. You were involved in this accident?
A. Yes, sir, I was in it.
Q. On what night did this accident occur or when did it
occur, :M:rs. Muth?
page 69 ~ A. 17th of April, '51.
Q. Would you tell the Court and the jury the
events of the evening of the 17th of April 1951 immediately
preceding the accident you speak on
A. You mean what happened throughout the evening?
Q. No. Well, you can tell what happened insofar as whom
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you were with and where the accident occurred and how it oc,~urred.
A. Well, I went down to Mrs. Diggs' around 9 :30 or quarter of 10 :00.
Q. Would you speak up so these people can hear you.
A. I will say around 9 :30 Ol' quarter of 10 :00 I went down
to Mrs. Diggs' and then I met Mr.-Dr. Karkus and Mr. Alspaugh and we drove over to Brookwood. And we were there
I would say around an hour, and we drove back, started back
home. An acident occurred on-at this curve and near a
service station and he-he was light1ng a cigar. He had
leaned over to get the cigarette lighter.
Q. Mrs. Muth, you say "he" was. ·who was driving the
automobile f
A. Mr. Alspaugh.
Q. How f~r distant would you say it was from Brookwood,
this place you say you had been, to where the accident occurred?
page 70 ~ A. Well, I would say about six ·or s,e.ven blocks.
Q. In the drive from Brookwood to the scene~!':,;,ynf
the accident, was Mr. Alsp~ugh driving at an excessive fate '···'.·\:,..
of speed?
'
A, No, he was not.
Q·. Would you venture to estimate the speed Y
A. Well, I would say around 25 to 30 miles.
;Q. Was there anything about Mr. Alspaugh 's behavior or
the method in which he handled the car which would cause
you any apprehension of his driving ability at that timeY
. A. No, not a thing. You mean being drunk or anything like
;that?
Q. That is right.
A. No. I don't think he-I mean, I know he wasn't drunk
and he wasn't speeding or anything like that.
Q. Now, I believe you said that he was attempting to light
a cigar?
A. Yes, sir.
Q. Would you please tell the Court and the jury what you
recall of what he did just before the accident occurred Y
A. Well, he had leaned over and was getting a lighter or
reaching for the lighter and we justQ. vVha t lighter 7
A. The car lighter on the car.
page 71 ~ Q. Now, Mrs. Muth, where were you seated in
the car?
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A. Behind Mr. Alspaugh.
Q. You were behind the driver Y
A. That is right.
Q. Where was Mrs. Diggs s~ated f
A. She was sitting beside Alspaugh.
Q. And I believe you said there was one other passenger
in the cart
A. Dr. Karkus was.
Q. Where was he seated 1
A. Behind Mrs. Diggs.
Q. Do you recall any attempt being made to apply the brakes
immediately before the crash occurred 1
•
A. No. I don't recall any.
Q. You would say that you propelled directly into the pole t
Mr. Hoag: I object.
Mr. Seawell: I object.
Jvir. Spong: I withdraw the question.
The Court: I sustain the objection.
J•:r,.A··,.. . ,
1
•• ,,.::··•• ' /

·By · r. Spong:
Q. Do you recall any swerve in any direction on the part of
the drived
A. No, sir.
.
page 72 ~ Q. As far as the accident itself is concerne~,
what is your total recollection of the crash 7
A. Well, just as I looked up, be was going straight into the
pole and he hit it.
Q. Mrs. Muth, did you see any cars approaching easterly
along that street f
A. No, sir, I did not.
Q. Did you see any cars on the same .side of the road you
were on, coming towards you f
A. No, sir.
Q. Do you have any recollection of any lights coming toward vou?
A. No, sir.
Q. Did you suffer any injuries, Mrs. Muth?
A. No, sir.
Q. What did you do immediately after the crash °l
A. I left the scene of the accident.
Q. Why did you do that, Mrs. Muth f
A. Well, my husband and I had separated and he was engaged-I mean, he had engaged a lawyer and so had I, and
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property was involved, and I was-it is the first accident I
was ever in and I was scared. And the minute I left the ac~ident, started away from it, well, I had gotten away from it,
I realized that was the wrong thing to do, and I turned-I got
my automobile and went back to the accident and I was there
when they loaded them in the ambulance, and then
page 73 ~ I went from there to the hospital with them. And
tlJen I drove Dr. ·Karkus back to Charlottesville.
Q. It was necessary to drive him back?
A. Yes, sir, it was.
Q. ·what was his condition t
A. Well, he was hurt.
Q. "What ,vas the nature of his injury 1
A. He had a cut on the head and he was nauseated from it.
Q. ·was he bleeding profusely?
A. Yes, sir.
l\Ir. Hoacl: Your Honor, he is leading the witness.
The Court : I tfilnk so.
) ·
r

,

By Mr. Spong:
Q. How-long had you known Mrs. Diggs prior to this accidetlt,!rs. ~uth?
. Smee 44.
.
.
. Since 19441
~- That is right.
Can yon state the changes that are apparent to you in
her physical makeup as a result of this accident?
. A. Yes, sir.

'R·

f

· Mr. Spong: Do you wish to objecU,
Mr. Hoag: "\Ve waive it.
page 74} By Mr. Spong:
Q. Go right ahead.
A. Well, she was counted one of the best looking women of
,vaynesboro and one of the best dressed, and she ·isn't that
now. And her-she can't eat and her face, it looks to me like
a person that had a stroke or something. I mean her expresRion. She has no expression whatsoever. She doesn't look
the same, looks like she has aged ten years, I would say. And
she just doesn't look the same. Ancl her nervous coudition1

Mr. Spong: Your witness, Mr. Seawell.
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CROSS EXAMINATION.
Bv Mr. Seawell:
·Q. Mrs. Muth, you say you have known Mrs. Diggs since

1944!
A. I would say around 1944, because she was one of the
first people I met ,vhen I moved to Waynesboro.
Q. And you went to her apartment that night. Did you go
alonef
A. Yes, sir.
Q. For what purpose?
A. I beg pardon.
Q. For what purpose?
A. I went down to meet Elizabeth and Mr. Alspaugh and
Dr. Karkus.
page 75 ~ Q. Did you know that Mr. Alspaugh was going
to be there?
A. Yes, sir.
Q. How did you know that?
A. Because it was arranged.
. It was arranged beforehand?
A. I mean, she had called me up and asked me to come down
and I had planned to go down and meet her. And then she
called me-I called her up. I was late. I was waiting 'on a
long distance call. And she told me that he was there •nd
everything, and I had seen him-I was aown there a :lifw
nights before and he was there.
.
Q. How did Mr. Karkus happen to get there?
Mr. Spong: Your Honor, I object to this line of questioning. I don't think is is relevant.
Mr. Seawell: This is cross-examination.
The Court: I will overrule your objection. I will let him
go ahead.
:Mr. Spong: All right, sir.
The ·witness: What did you sayY
Mr. Seawell:

·wm you read the question.

(The last question was read by the reporter.)
The Witness: Do you mean how was he traveling f

--
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page 76

JI

IJfuth.

r By Mr. Seawell:

Q. No. How did he come to go to her apartment that night?
A. He came over to meet me.
Q. Now, you two were on the rear seat of the automobile
on the way back, were you not t
A. We were direct-I was direct behind tbe driver and he
was direct behind Mrs. Diggs.
Q. And were you paying particular attention to the driving?
A. Well, I think we were talking, I mean casually talking
to each other and eve1ything. I think I was paying as much as
the majority of people would. Now, I don't know just how
to answer that. I know that he was leaned over getting a
lig·hter. I saw that. And I saw the post when just as we hit.
Q. You say be was leaning over to get a lighter. Did he
have to lean over to get iU
A. Yes, sir. I mean, you can't reach over and get a cigarette lighter withbut leaning, and ne was leaned oyer.
Q. How far wa's be leaning over?
A. That I don't know.
Q. You say you were looking at him¥
A~ Well, I mean I didn't measure the distance. All I know,
,·
I could see him. Now, he wasn't down in the floor
page 77 } or anything like that. He was just what I would
say barely-well, leaned over enough that he could
reach. That is the only-(sentence not completed.)
'Q. But you saw nothing wrong in the driving of the carY
A. No, I did not.
Mr. Seawell: That is all.
Mr. Battle: If the Court please, we would like a short re..
cess.
(Thereupon, at 12 :50 P. M., the Court recessed until 1 :50
P.M.)
pag·e 78}

AFTERNOON SESSION.

(Met pursuant to the morning session, with the same
parties present as heretofore noted.)
Mr. Spong: Your Honor, we would like to recall Mrs.
Muth, the last witness.
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ED"'NA LEE :MUTH,
recalled, testified further as follows:
Mr. Spong: vVould you be kind enough to read back the
last question that Mr. Seawell asked Mrs. Muth and the answer.
(The last question and the answer were read by the reporter.)

RE-DIRECT EXAMINATION.
By Mr. Spong·:
Q. Mrs. Muth, when you say you saw nothing wrong in the
drivino·
·· -n of the carA. I mean-

Mr. Seawell: Just a minute ..
Spong: Just a minute..

·%········-···'""'·......

l

By Mr. Spong:
,_
Q. (Continuing) Would you clarify tlmt for the Co;·t.
Over what period of time did you see nothing· wrong with ·, e
driving of the car¥
Mr. Seawell: If Your Honor please, I think tha,~
the answer is self-explanatory and that it isn't\
proper examination now to go further into that ..
It was asked on cross-examination and she admitted that
there was nothing wrong in the driving· of the car. Now, that
is sufficient and I object to any further exploration along that
line, sir.
The Court: If you can take the entire statement tlrnt sl1e
has made and consider the whole thing, in other words, it is
not one statement, it is the entire statement.
Mr. Spong: All right, Your Honor. dome down, ifrs.
Muth.

page 79

~

1
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HARVEY D. KARKUS,
a plaintiff, having been .first duly sworn, testified as follows:
Examined by Mr. Battle:
Q. Will you state your name, please 1
A. Harvey D. Karkus.
Q. W11ere do you live, :Mr. Karkus f
A. I live at 1305 Cherry Avenue, in Charlottesville.
Q. What do you do in Charlettesville 1
A. I am a medical student there.
.
Q. How long· have you been a medical student?
A. This is mv fourth year.
page 80 r Q. Where dicl you attend colleg·e?
A. I attended college at Charlottesville, also.
Q. On the night of April 17, 1951, did you have occasion to
go to Waynesboro?
A. Yes.
Q. And meet with Mrs. Muth and 1.VIrs. Diggs and Mr.
Alspaug·h that yoq have heard described here Y
.A. Yes.
Q. Are you the plaintiff in one of the snits pending?
A. Yes, I am.
Q. What time did you get to Waynesboro?
A .. ,I don't know the exact time. I think it was somewhere
arorind 8 :00 o'clock.
Q. Were you in your own car?
A. I drove in, not my car, a friend's car.
Q. Were you alone 1
A. Yes, I was.
.
.
Q. Where did you go upon reaching· Waynesboro f
A. I went to Mrs. Digg·s,. apartment.
Q. How long did you remain at :Mrs. Diggs', approximately
A. Oh, about an hour and a half orQ. Did you meet Mrs. Muth there 1
A. Yes, I did.
Q. Then what did you do f
A. \Ve went to the place that was already depag·e 81 ~ scribed.
·
Q. Brookwood?
A. Brookwood.
Q. In whose car did you ride?
A. Vve went in Mr.-the car driven by Mr. Alspaugh.
Q. Did you-offer to use your car1
A. Yes, I did.
Q. Did Mrs. Muth offer to use hers 7
A. Yes, she did.
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Mr. Seawell: Don't lead him.

By Mr. Battle :
. Q. 1Vas there any particular reason for going m Mr.
Alspaugh's car?
A. Well, we were standing outside, deciding· whose car to
go in. We had several cars. And I believe Mr. Alspaugh preferred to have us g·o in his car. We all offered and he wasQ. Was there any material discussion about whose car you
would go in?
A. "\Vell, we discussed it and Mr. Alspaugh was more persistent and we decided to go in his. AlsoQ. Excuse me.
A. VVell, I mig·ht as well complete this. He had a fairly
new car and tlmt was a pal't of the reason why we went in his,
pref erred to drive in a new car.
Q. Diel Mr. Alspaug·h drive?
page 82 ~ A. Yes, he did.
Q. How long did you stay at Brookwood, aproximately?
I
. Oh, I think around an hour. I can't say definitely.
Q. Do you recall approximately what time you lefU.
A. Sometime about 11 :00 o'clock or so. The only way I
know what time we left is that I seem to recall what time .the
accident occurred and I have gone back over\
Q. Who was driving the car when you left?
)
A. Mr. Alspaugh was.
Q. Where were you seated f
A. I was seated in the back, on the right. I was behind M::rs.
Diggs.
Q. And you have heard the situs of the accident described·
here. How far was that from Brookwood?
A. I don't know how many.
Q. Approximately.
A. I don't know how many blocks it was.
Q. A short distance! A long distance?
A. It was a short distance. I would say we got there a few
minutes after we left Brookwood. I don't know the distance,
though.
Q. After you left Brookwood, did you notice anything unusual about the manner in which Mr. Alspaug·h was driving?
A. No.
Q. Did you notice anything· unusual about his
page 83 ~ behavior in any way f
A. No, I didn't.
1
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Q. Did you at any time prior to the collision that you have
heard described, realize that an accident was going to happen?
A. The only time I realized it was the instant before the
accident occurred.
Q. What made you realize it?
A. The only way I can describe this is, it seemed to happen
-I was-I had so little time to be aware of it before that I
can only remember a picture that was in my mind.
·
Q. Would you describe that picture to the Court and jury.

Mr. Seawell: If Your Honor please, let him describe the
facts as he saw them.
The Court: That is right.
A. Yes. Well, I would consider these the facts. The only
way I can tell facts is by what- I believe and what I remember.
.
By :M:r. Battle: ,
Q. That is what we want you to do.
A. I remembet by a picture. I have a picture '·or looki
up suddenly. I don't remember the reason why I looked 1lp.
And at that instant I saw we were headed for a
pag? 84 } telephone pole. I also saw a red glow about the
I
size of a nickel in between Mr. Alspaugh and Mrs.
Diggs, and Mr. Alspaugh bending over.
rQ. To wl1at extent was Mr. Alspaugh bending over?
\A. That is hard-it is bard for me to tell but I don't believe
he was sitting straig·ht up. I think 11e was leaning over a little bit, lighting a cigar or cigarette. I don't know which it

/.was.
·

·

Q. When you looked up and saw the pole, through what
scope of vision did you see iU Where did it loom in your

vision relative to the persons in the front seaU
A. Vv ell, the pole was in between the two someway.
Q. You saw it in between?
A. I don't know if it was directly in between but it wasn't
either side of any one of the occupants.
Q. At what angle did the car strike the pole?
A. Well, it went straight into it.
Q. Head ont
A. Yes.
Q. Were you aware at any time of any sudden swerving
motion of the car?
A.. No, I was not.
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Q. Were you aware of any braking motion?
.A.. No.
Q. Did you see any car approaching from Hie
page 85 ~ opposite direction, in your lane of traffic!
A. No, I didn't.
Q. Were you in a position to have seen' bad one been there 1
A. Well, I was-as far as the limits of visibility in a car
are concerne4, there are certain blind spots, but I was sitting
in the back, sitting up. I could see out the windows. The
position I ,vas in if a car were coming· head on, I certainly
would have seen it.
Q. Did you see any lights of ·a car?
A. No, I didn't.

•

•
page 86}

*
r. Hoag:
Q. 1\fr.·Karkus, how long have you known Mrs. Diggs?
A. I have known her for two or three years~pag·e 87 ~ Q. Two or three years¥
A. Yes.
Q~ How long have you known Mrs. Muth?
· '
A. The night of the accident was the first night that I had
met her.
Q. You hadn't seen her before f
4-. No, I hadn't.
Q. ·wen, there was an arrangement made that you would
all four meet there together. Did lfrs. Diggs arrange for
Mrs. Muth to be there?
A. Yes, she did.
Q. -with a blind date or something of that sort¥
A. Yes, that is right .

•

•

page 89}

•

•
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W. C. DRUMHELLER,
called as a witness on behalf of the plaintiffs, and having been
first duly sworn, testified as f ollO\vs :
Examined by Mr. Spong:
Q. State your name, please.
A. vV. C. Drumheller, ·waynesboro.
Q. ·where do you live?
A. Waynesboro.
Q. What is your occupation 1
A. Chief of Police.
Q. How long have you been Chief of Police T
A. Since February '43.
Q. How long have you been on the ·waynesboro Police
Forcef
A. Since 1932, February. __
Q. How long have you lived in the City of Waynesboro?
A. I moved to vV,aynesboro in 1921, March.
g. A-p;e Y?U familiar ~t all w~t!! . an autol?obile
page 90 ~ accident wluch occurred on April I7, J:951, m the
City of1Waynesboro?
'·
A. No)- sir,. nothing other than I passed by there the next
morning after the accident.
Q(You k1_1ow that there was an accident f
}f... Yes, sir.
~- I am going to ask you to answer a few questions for me
rekative to the terrain here and the way the street goes. Now,
what is the name of this streeU
A. Main Street.
· Q. East¥
f A. East.
.
Q. Is all of this within the city limits of the City of Waynesboro?
A. Yes, sir.
Q. The main business district is to the east or to the west
over here?
A. The main business district is to· the west. The main
business district is to the west.
Q. Now, at this particular corner, right here, I want you
to describe for me the terrain. What is over here? You are
going westerly. East to west here; and this I believe would
be north. Now, what is here just to the north, before you get
to this pole 1
A. There is a second-band car lot there now and office.
1

I

/

_.,;;;

:· ,··~
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Q. Is there any curbing from this point right
here until this point right here?
A. No, sir.
Q. Is it possible for an automible to go up into there at any
point from here to here? (Indicating.)
A. Yes, sir.
Q. Is there any obstruction here at alH
A. No, sir.
Q. All right, sir. Now, answer me here. Is there any curbing from here to here? (Indicating.)
A. Yes, sir.
Q. There is curbing from there to there? (Indicating.)
A. That is a drive into the service station.
Q. A drive into the service station here?
A. Yes, sir.
Q. Now, do you consider this, Chief, a 4-lane highwayf
A. Yes, sir.
Q. How many cars can pass each other on this highwayY
A. There is four.
Q. Four?
A. Four lanes.
. Are you familiar with this particular t~lephone pole
here?
A. Nothing other than the street lights mounted on· .that
pole there.
Q. There is a street light mounted on that p~Jef
page 92 ~ A. Yes, sir.
,
page 91

~

Mr. Hoag: That is not a telephone pole, that is a stre~t
light pole.
Mr. Spong: I beg your pardon.
By l\fr. Spong:
Q. Tell me, to -your knowledge, has there been any accident
since you have been on the Waynesboro Police Force, or recently, at that particular point?
Mr. Seawell: I object. It is immaterial.
The Court: I am_going to sustain the objection.
By :Mr. Spong:
Q. Isn't that a rather large pole Y
A. Yes.
Mr. Seawell: One moment.

. i.
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By the Court:
Q. What is the size of the pole f
A. I couldn't tell Your Honor the size of it. It is the average sized pole the power company uses. I couldn't tell you
the diameter.
By Mr. Spong:
Q. Is that or is that not a telephone pole as well as a street
light pole?
A. It belongs to the power company. It is power company
installed, installed a new pole, street lights mounted on the
pole.
page 93 } Q. Did you know one of the plaintiffs in this
case, Mrs. Elizabeth Diggs 7
A. Yes, sir.
Q. How long have you known her?
.A. I imagine 20 years, approximately.
Q. Since this ~cciclent, have you noticed any materlal
.;
.
change in her fe~res?
A. I know she 'doesn't get around as well as she ·used to on
the street.
Q. How about her facial expression?
,
A. Different in the face·, expression.
I

I

•
•

•

•

•

•
•

(The following occurred in the absence of the jury:)
Mr. Seawell: If Your Honor please, we move the Court
to strike the evidence of the plaintiffs in this case. This is a
case of a guest who under the principle of law as establiahed
now by the statute has to prove gross and wanton negligence
before there can be any recovery. I call your attention to the
fact that the plaintiff, Elizabeth Diggs, and all of her witnesses, in ·fact, deny any wantonness or gross
page 95 } negligence upon the part of this driver. They very
frankly say that he was not exceeding the speed
limit, that they had no fa ult to find with his driving, that he
was not drinking. And the only thing the~r say is that as he
was g·oing along and with no apparent interruption to his
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careful driving, at this time he ran into the telephone pole
there at the curb. Whate-ver you may say as to whether it
may have been negligence, simple negligence-and I don't
think that they ha-vc proved even that-it certainly cannot be
gross negligence such flS is sufficient to sustain a verdict in
favor of the plaintiffs. The refore, we ask, sir, that the evidence in both cases be stricken.
The Court: I am going· to overrule your motion, Mr. Seawell. I think it is a question for the jury at this time, anyway.
Mr. Seawell: To which we note an exception, if Your
Honor please.
( The following occurred in the presence of the jury : )
page 96 ~

DR. SETH GU~F0RJ? HOBART, JR.,
called as a witness on behalf-of the defendant, and
having been first duly swo~'ll, testified as f~lows:
Examined·by Mr. Seawell:
~ Have you been sworn, Doctor 7
A. Yes, sir, I have.
.
Q. Will you please state your name, age, residence and oc~~tioof
·
A. Seth Guilford Hobart, Jr., age 33; occupation M. D. lt/1dress, Charlottesville, Virginia.
Q. Doctor, were you stationed in Charlottesville, in April,

L

1951!
A. Yes, sir, I was.
Q. And at what institution?
A. At the University of Virgin~a Hospital.

'\

Mr. Seawell: If Your Honor please, in order to get this in
the record, I suggest that the jury be withdrawn for a few
moments.
The Court : All right.
(The following occurred in the absence of the jury:)
Bv Mr. Seawell:
~Q. Doctor, I show you a paper and ask whose signature tllat
is attached to it as a witness? (Indicating Defendant's Exhibit 2, Refused.)

·~:"\
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Dr. Seth Gu·ilforcl Hobart, Jr.
Mr. Battle: Our objection still stands as to any question
about this particular paper.
page 97 ~ The Court: I understand. It is out of the presence of the jury; I will let him go ahead and see
what develops.
. .
A. That is my signature, sir.

By the Court :
Q. What did you say, Doctor'?
A. That is my signature as a witness to this paper.
By Mr. Seawell:
Q. By whom was that paper signed f
A. Elizabeth T. Diggs, sir.
Q. Were you present at the time of its signing?
A. Yes, I was, sir.
Q. Diel she or nQt appear to be Gonscious of what she was
doing?
·
A. She seemed to be coherent and oriented as to time, play
-and person.

l\u. Seawell: If Your Honor please, having proved tl1e execution of this statement, I now offer it as evidence in this
case and Your Honor will probably remember that you had
said before that since :Mrs. Diggs would not say that she remembered signing it, it had not been proved. Now that I
think I have proved it, I offer it in evidence. r·presume you
will follow your same ruling¥
The Court: The Court rules that the letter is
page 98 ~ not admissible.
l\Ir. Seawell: To which action of the Court we
except, upon the ground tl1at this is a statement made by a
party in interest and is a statement against interest and we
think that it is admissible and for that purpose have offered
it.
Bv l\fr. Seawell :
Q. Who else was present, if anyone, Dr. Hobart, when this
was signedt
_
A. I-it has been over a year and I am pretty sure a nurse
was present, although I don't see her sig,rnture on there. As
I recall, this whole thing came up as I was starting some intravenous fluids on the patient.
0

42

Supreme Court of Appeals of Virginia
Dr. Seth Gitilford Hobart, Jr.

Q. On Mrs. Diggs 1
A. Yes, sir, at that time, at the bedside.
Q. And was Mr. Alspaugh there?
A. Yes, sir, he was.
'
Q. Did she make any objection whatever to signing this
statement?
A. No, sir, she didn't.
(The following occu).'red in the presence of the jury:}
By l\fr. Seawell:
Q. Doctor, I believe you have said that you bad some of tl1e
treatment for Mrs. Dig·gs while she was in the University
Hospital, you yourself?
page 99 } A. That I had some of the treatment? Mrs.
Digg·s was Dr. Fitz-Hugh's patient and I happened
to be on E. N. T. service at that time.
Q. How often did you see her t
A. At least twice a day.
Q. Did Mrs. Diggs at any time make any: statement to you
. "'·,·,)Ifa!. , ut this accident?
,
Mr. Battle: We object.
The Court: I overrule the objection.
Mr. Seawell: This is an oral statement, sir.
\
Mr. Battle: There are two cases being tried together here.
It is .pure hearsay as to l\fr. Harvey Karkus.
·
'The Court: I will say to the jury now, as far as l\fr. Harvey
Karkus _is concerned, disregard it.
Mr. Seawell: That is all right.
The Court: Anything that the doctor says that was out of
the presence of Mr. Karkus has no bearing on the Karkus
case.
1\fr. Seawell: It does apply to Mrs. Diggs.
The Court : It does, yes. Anything else?
Mr. Battle: I would like the Court to instruct tl1e jury that
such statement as she may or may not have made, if she made
a statement is to be used onlv as to the credibility of her
former testimony in this case ·and not as evidence in 'the case
itself.
·
Mr. Seawell: That is something to come up on
page 100 } instructions, sir. You will instruct the jury, of
course, at the proper time.
The Court: Isn't it a question of the credibility-

,,·,,,
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Mr. Seawell: It is.
The Court : Isn't that the sole question f
Mr. Seawell: That is the question.
The Court : I think so.
Mr. Seawell: There is no difference between us on that.
The Court: That is what I thought. Members of the jury,
it is just a question as to the credibility of the witness.
Mr. Seawell: Now, will you read the question.
( The last question was read by the reporter.)
A. Yes, sir, she did.
By Mr. Seawell:
Q. Once or how many times 7
A. Several times.
Q. And what did she say to you, sir?
A. She said that 1\fr. Alspaugh w;as not to blame for the accident.
r
i
Q. Diel she make any other statement as to the facts of t .. ,.<i'i:.i,,
accident?
/ ,.·.,·,·,:,;\
.
A. No, sir, not to me.
..,
page· 101 } Q. Did you hear her make any in conversation
/
with anyone else?
·
A. No, sir. I can't truthfully say that I did. ·
-·
'.Q. But she did make those statements to you during ·the
t.hp.es that you were treating her in the hospitalf
··
'.A.· Yes, sir.
Q. Is that when she made them!
/ A. SirT
Q. Is that when she made them?
A. Yes, sir, she did.
CROSS EXAMINATION.
By Mr. Spong:
Q. Did I understand you to say that you were treating Mrs.
Diggs, Dr. Ho hart Y
A. I was treating Mrs. Diggs as an interne treats patients
in the hospital, yes, sir.
Q. Did you give any intravenous injections to her, feedings?
A. Yes, sir, I did, intravenous glucose in distilled water.
Sir, just a second. Am I a medical witness or am I -
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The Court: I can't answer it.
The ,vitness : I wasn't subpouaed down here as a medical
witness.
By Mr .. Spong:
Q. I am not going any further with the medical aspect other
than anything that anybody who saw Mrs. Diggs
page 102 ~ could tesify to. I understood you to say that l\irs.
·
Diggs made a statement that this accident wasn't
Mr. Alspaugh 's fault.
A. She made that on several occasions, over a period of·
days. She-I believe she was in the hospital 20 days.
Q. "\Vhat was the condition of her mouth at this time!
A. She had-now, that again is a medical question.
Q. Well, from a layman's standpoint.
The Court: If you do:Q. 't know, DoctorMr. Spong:
, . (Continuing) Could she talk freely?
A. She could talk freely but you can talk with Winter splints
on your mandibles, yes, sir.
Q. ·was her mouth-it was a great effort for her, wasn't itl
A. That, again, is a medical explanation.
Q. I don't think it is, Doctor."

The Court: Answer it if you can. That is the only thing
I can say to you.
The "\Vitness: I can't answer that.
By Mr. Spong:
Q. How long have you known Mr. Alspaughf
A. Since the night of the accident, April-what was iU 17,
18, 1951.
Q. )Vas Mr. Alspaugh a constant visitor or did he visit the
hospital at any time you were treating Mrs.
page 103 ~ Diggs?
A. I saw him on several occasions at her bed:,icle, yes, sir.
Q. Have you seen him since then?
A. I saw her-him-in her company on one of her visits to
Dr. Fitz-Hugh in the E. N. T. Clinic, University Hospital,
nfter her discharge from the hospital.
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JESSE G. ALSPAUGH, JR.,
the defendant, having been first duly swom, testified as follows:
Examined by Mr. Seawell:
Q. ,vm you please state your name, your age, your residence and your occupation.
A. Jesse G. Alspaugh, Jr.; bom June 10, 1923. I am 28
years old. I am a special representative of the Atlantic Life
Insurance Company.
Q. -where do you live, sir 1
A. 103 "\Villiamson Road, Portsmouth, Virginia.
Q. How long have you lived in Portsmouth 1
A. I was born in Portsmouth and have lived here up until
1941, when I attended V. P. I. from there I was called into
the armed services and returned to Portsmouth after a tour
of duty in Europe in 1949..;- -was_ here for one month, when I
left and returned to ~ontinue my studies at the University of
Virginia 01· on N ovem.ber 1, 1945. I returned to
page 104 ~ Portsifrouth in December of 19~L- ....... .
Q. Now, Mr. Alspaugh, these are two,actions
l\Irs. Diggs being the plaintiff in one case and Dr. Karkus ·.
plaintiff in the other case, involving an accident that occurred
in \iV;tynesbor·o on the night of April 17, 1951. I believe you
were driving the car at that time, were you not, sir?
.A. Yes, sir. That is correct.
Q. ,Vhose car was it 1
.A.. A business associate of mine, Otis T. Amory, Charlottesville .
. Q. And how did you happen to have the car f
I A. Well, mine was in the garage on that particular day and
Mr. Amory and myself bad been to Standardsville on a case
and upon returning I told him that I had a date that night,
the garage was closed and I would appreciate it if I could use
his car. He said "Well, if you fill it up with gas and grease
it," said "I will let you have it." And I said "'Vell, that is
agreeable with me.''
Q. ,Vhat kind of car was it?
A. It was a 1950 Plymouth Suburban.
Q. There has been a great deal said here in this case about
a cigar or cigarette lighter and your stooping over to reach
the lig;hter. Where is that lighter situated·f
page 105 ~ A. The lighter on a 1950 Plymouth Suburban.
is right-all you have to do is take your hands off
the wheel and reach the dashboard and pull it out.

of
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Q. Is it necessary to lean over to get it?
A. No, sir, it is not.
Q. All right, sir. You had a date with Mrs. Diggs that
night?
A. Yes, sir.
Q. At her apartment?
A. Yes, sir.
Q. ·what time did you go tbereY
A. I got there around seven.
Q. And during the time, did anyone else come in?
A. Yes, Dr. Karkus came in, l\Irs. Muth and Dr. ,veems.
It seems as if we were held up going out because he had to
fill out a form for her to get some hospitalization or something. She had been in the hospital before.
Q. ,vho is that? You say "she."
A. Mrs. Diggs. And we had to wait for Dr. Weems to come
to the house and for him to fi11 out the papers that was necessary, and it was around 10 :00 o'clock before we got away.
Q. Now, where did you go?
A. ·we went to Brookwood.
Q. vVhose suggestion was it that you ge to Brookwood?
A. It was-one member of the party, Mrs.
page 106 ~ Diggs or Mrs. Muth, suggested we. go to Brookwood.
Q. Did Mrs. Diggs make any suggestion as to going a;nywhere for any purpose 1
. A. No, just said that we V{ere going-going out, to go dancmg.
Q. And you were agreeable?
.A.. Yes, sir.
Q. All right. Now, how long did you stay at Brookwood?
A. Stayed about an hour because I had told her earlier in
the evening that I had to get back to Charlottesville early that'
night, that I had to go to Culpeper the following morning and
I wanted to get in early.
Q. Then where did you go?
A. From Brookwood we started back to her apartment,
where all the cars were parked.
Q. What do you mean by '' all the cars''?
A. ·well, Mr. Karkus came in his car and Mrs. Muth came
in her car.
Q. Now, on the way back, who was. sitting on the front seat
with you?
A. Mrs. Diggs.
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Q. And where were the other two sitting?
A. Mrs. Muth was sitting in the back sef;l,t and Mr. Karkus
was sitting in the back seat.
page 107}, Q. All right. Now, will you explain from there
just what happened and how the accident occurred?
A. Mrs. Diggs was sitting sideways· in the seat and it was
conversation going on in the back seat, just idle chatter that
people will do that-when you are riding in an automobile,
not talking about anything in particular but about everything.
Going back, the road has a slight bend in it where the highway comes down from a font lane to a three lane, and I speak
of highway because the main street of Waynesboro is a high- .
way, 250 direct from Charlottesville to Staunton on up
through the Valley, and it is a 4-lane highway with cars
parked on each side of the road and the road gradually cuts
down to a 3-lane road and at the curve or just before I got to
the curve, I saw headlights coming around the curve on my
side. I had been roo Waynesboro r~nough to be familiar with
it, with the road, and naturally I did the first thing that came
into my mind. And the thought went through my mind '51
you stop you are going to be hit head on. The best thing to
<lo is to get out of the way.'' I tried to swing into the driveway ~aTound the pole and I hit the pole. And just .before we
hit; Mrs. Diggs says "Watch the pole," and just as she said
that we hit. I was in the process of saying "I see it,"' but
it was either a choice of trying to swing around the pole and
keep from hitting or to be hit by the other car. And with the
training that I had had, I acted on the spur of the
.page 108 ~ moment and reviewing the situation, I acted with
primary instinct or self-preservation.·
Q. You say you saw these lights on the car?
A. Yes, sir.
.
Q. Did that car subsequently pass you?
A. I presume that it did, that it kept on going, because I
was stunned momentarily where my nose hit the steering
wheel.
Q. Now, on which side of the road was that car proceeding?
A. That car was heading from Waynesboro towards Charlottesville, proceeding on my side of the road, coming around
the curve on-which would be the right-hand side, would be
his left-hand side.
Q. Was that car speeding or not?
A. vVell, at night it is hard to say when you are meeting
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an oncoming car ,vhether it ls speeding or not but I would
say it was traveling at undue speed and it would seem to be
closing the distance very fast and making no attempt to move.
Q. If you had continued-first, in what lane were you proceeding 1
A. I was proceecling on the right-hand side of the road.
(~. If you ha<l continued in that lane, what would have happened!
page 109 ~ A.
en, that is an assumption but I would say
that we would have had a head-on collision with
the possibility of everybody in t~e car being killed.
Q. And what was your object in pulling over there to the
right¥
A. To save myself as well as the occupants of the car.
Q. 1\.nd in doing so, you struck the pole t
A. Yes, sir.
,
~.
Q. Do you know whether or not that. car was apprehended
afterwards?
A. I don't believe that any effort was made whatsoever of
apprehending the automobile or of taking ;care of the occu·a ts in the car by the investigating officers.
·
Q. Were you stunned by the blow or not t
A. Momentarily.
Q. You were injured also, were you not¥
.
A. That is right. I had to have plastic surgery perforn:t~d
on my nose, which was completely split open all the w'1.y
through, and stitches in my leg.
Q. Now, at the time when you saw this car coming towards
you and you. went into the pole in driving to save yourself,
were you engaged at that time in trying to light a cigarY
·
A. The cigar was lit upon leaving Brookwood: 1
page 110 ~ Q. .And that was ho,•t far from the scene of this
accident¥
· A. Why, the first time I had been there but I would say a
seven-seven or eight minutes' ride.
Q. Did the lighting of the cigar have anything to do with
the collision with the pole?
A. It couldn't possibly have.
Q. And in lighting the cigar, was it necessary for you to
bend overt
A. No, sir, not even if I had been lighting one at that time,
it wouldn't have been necessary to bend over.
Q. You said you lighted a cigar upon leaving the club¥
A. That is correct.

,v

r

,·F?T:~
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·

Q. And at the time of this accident, you were not manipulating the cigarette lighter or cigar lighter Y
A. No. That-that is true because I had two-two cigars,
one that I had lit upon leaving the club, the other one was in
the glove compartment of the automobile. And when I went
over to see about the car, I told l\ir. Amory, I said "Let me
look and see if that cigar is still in the glove compartment of
the car,'' and she was there intact, and I smoked it while
talking to him three days later.
Q. Now, l\fr. Alspaugh, did you see anything of Mrs. Diggs
after this accident?
A. ·Yes, sir.
pag·e 111 ~ Q. Did you visit her while she was in the hospital¥
A. Yes, sir.
Q. Did you visit her. after -she left the hospital and returned home 1
A. Yes, sir, I did.
·
Q. Did she makehmy statements to you conG~xping this accident?
·
Mr. Battle: Objected to.
Th~ Court: I will overrule the objection.

I

.

A~ Yes, sir.
lf:r. Hoag: I think it is pertinent.
The Court : I understood.
t"A. (Continuing) Yes, sir. She said it wasn't my fault and

t:he wreck was unavoidable.
Bv Mr. Seawell:
~Q. Did she make any statement to you about the oncoming
car?
A. Yes, she did.
Q. "\Vhat did she say about it i
A. She said the car was-was coming and that-she said
''You know, I told you to look out for the pole,'' and I said
"Yes, I know you did." I said "But it was either one choice
trying to go around the pole or hit the car, and I hit the pole.
I had rather meet a stationary object than an oncoming object."
page 112 ~
Q. Did she make that statement in the presence
of anyone else, other than you?

50

Supreme Court of Appeals of Virginia

Jesse G. Alspaugh, Jr.
A. Yes, sir.
Q. For instance, whom?
A. Well, it was made in the presence of Dr. Hobart on one
occasion, I know.
Q. And she said what to you about it?
A. That the wreck was unavoidable, that it couldn't be
helped.
(The following occurred in the absence of the jury.)
By Mr. Seawell:
Q. Mr. Alspaugh, I show you a statement that has been offered in evidence, and ask y"ou if you recognize that statement!
·
A. Yes, I do.
Q. Did Mrs. Diggs sign that signature there, Elizabeth T.
Diggs?
A. Yes, she did ..
Q. ·w110 was present when she signed it?
A. Dr. Hobart and a couple of nurses were in the room. Dr.
. obart was witnes·s.
- Q. "What was her condition, for instance, as to consciousness of what she was doing ·when she signed that statement?
A. From a layman's point of view I say it was coherent.
·
She had facilities for thinking and know what she
page 113 ~ was doing.
:
Q. Who gave the information that is contained
in this statement?
A. She did.
Q. Herself?
A. Yes, sir.
Q. Did she state to you "This accident happened about
11 :30 at night when a car traveling east at a high rate of speed
on the wrong side of the road forced us off of the road and
into a pole" Y
A. Yes, sir.
Q. She said that 7
A. Yes, sir.
Mr. Seawell: Now, sir, you bring inMr. Battle: May I cross-examineT
The Court: Yes; not in the presence of the jury, certainly; without waiving your objection.
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CROSS EXAMINATION.
By Mr. Battle:
Q. Mr. Alspaugh, did you write this stateinent1
A. Yes, I did.
Q. You solicited it from her, didn't you T
A. Just what do you mcanf Your interpretation of the
·
word 'solicit."
page 114 } Q. You asked her for this statemenU
.ll. Yes, I did.
Q. For what purposes?
A. On the counsel that was representing me at that time,
for an action that was going to be brought up in the Police
Court of the City of Waynesboro said that it was necessary
that I get a statement from the occupants of the car and requested that I get that statement from her.
Q. Did you tell her that it was going to be used in the criminal hearing against you f
A. Yes, I did.
Q. Did you tel1',·1h.er that the car forced you off the road,
also¥
·
·
A. Did I tell her 7
Q. Yes.
A. Well, actually what I said in a conversation is over a
yea» ·ago, would be pretty hard to remember everything I said.
Q. You remember everything todayA. -everything that was said.
Mr. Battle : That is all.
(The jury returned.)
page 115} DIRECT EXAMINATION (Resumed).
By Mr. Seawell:
Q. Mr. Alspaugh, after Mrs. Diggs resumed her work in
the middle of July, do you know how she got back and forth
to her jobY
A. The first day she went to work I carried her and picked
her up ; and I met her on several occasions and brought her
back, to and from work.
Mr~ S~awell: That is all, sir. Answer these gentlemen_

(rr
,i
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CROSS EXAMINATION.
By Mr. Battle:
Q. Mr. Alspaugh, were you a resident of Portsmouth at the
time of the accident 1
A. No, I wasn't.
Q. ,vhe1:e did you live f
A. I lived in Charlottesville.
Q. Are you a student?
A. No, I was not.
Q. You wen~ not a student at that time f
A. No, sir, I was not.
Q. At the time of the accident, how long had you known
l\Irs. Diggs?
A. Oh, for about a month or more.
page 116 ~
Q. Had you seen her pretty regularly 1
A. Yes, I had. .-· ._
Q. Approximately every evening·? , .. _
A. That is correct.
Q...A.nd you called her, I believe, on Sunday or Monday
and asked her for this date on Tuesday¥ .i
.. That is right.
Q. Was your custom to go to aynesboro to pick her up,
when you saw her¥
A. That is right.
Q. You were thoroughly familiar with the highway Y
\.
A. Yes, I am.
I
Q. Have you ever been to Brookwood before!
1
A. No. That was my first trip to Brookwood.
Q. Now, Mr. Alspaugh, you say that at the point of this ac.eident the highway changes from a four lane to a three lane;.
js that correct 1
A. I said it gradually comes down from a four lane to a
three lane highway.
Q. As a result of that statement, a result would be that
Chief Drumheller, who has been on the police force some 20
years, is wrong when he says it was a 4-lane highway¥

,v

Mr. Seawell: I object. We can't measureThe Court: It is for the jury to say. You may ask him
about it. It is for the jury to say whether it is
page 117 ~ four lanes or three lanes at the point.
A. At that point, Chief of Police Drumheller also said that
four cars could pass on the road, but that is highly impossible
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because there is always cars parked on one side of the road,
and there are parking meters one block up right on the bridge,
which is about 25 yards from where.I hit the pole, where the
cars park, and it gradually goes down there also.
By Mr. Battle:
Q. The point where you hit the pole, isn't it "No Parking"?
A. No, sir.
Q. You a re certain of that?
A. It might be "No Parking" signs, but cars are always
parked along there.
Q. Were there any parked there that nighU
A. Not where I hit the pole, no.
Q. And you know that it is a no-parking district along
there?
A. It is supposed to be, yes, but people park their cars in
front of their homes.
·
Q. Are there horpe_s along ther.(t on the side of the street
you were on at the "J)Oint of the pole t
A. Not at the direct point of the pole. There is a filling
station, a driveway and a chamber of commerce,
page 118 } building.
.
Q. Where-is the Chamber of Commerce Building?
~. ·which sits as you come in; it is white building which sits
hack. It is the closest building to the service station; Chamber of Commerce Building.
Q. It is 01i a side street, isn't iU
A. No, it is not. It is on the main street but it is a Chamber
of Commerce Building. You can see it from the main street.
Q. It didn't have anything to do with this accident, did: it¥
A. No, it didn't.
Q. I believe you stated that when you came down there on
the right-hand side of the road, you saw a car coming; that
you were on your side 7
·
· A. That is right.
Q. You were in the right-hand lane f
A. That is correct.
Q. And he was in your right-hand lane?
A. That is correct.
Q. And you had to go around the pole to keep from being
lliU
A. I clidn 't have to go around the pole. I decided to go
around the pole. I figured that that was the best thing to do.
It was my thought to do that, yes.
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Q. What alternatives presented themselves?
A. The alternative to stop and to be hit or keep
going· and be hit.
Q. Now, when did you first see this car coming?
A. About-it would be hard to say in matters of minutes
or in seconds as to when you see something. It is long·
enough to draw a picture in your mind as to what you are going to do and you assume that course of action.
Q. Approximately how many yards would you say he was
from you when you first saw him f
.A. ·well, I coulcln 't say that. It is the same way of saying
when you are in the Army "How close was the man before
he shot at you Y"
Q. I say approximately; I don't want any definite-ten
yards? Twenty yards 1 Fifty yards 1 Was he coming off the
bridge?
. ..
A.. He was coming· off the bridge.· Yes, he was.
Q. ·when you first saw him ·y
·
A. vVhen I first saw the headlights. I ~aw the l1eadlights.
Q. He was on your side of the road at that time?
A. That is correct.
Q. Was he in the far left-hand lane when be was. coming
off the bridge?
A. He looked to be, judging from the headlights
page 120 ~ at that- time, which I drew my decision from\ he
looked to be coming on my side of the road :bnd
1
bearing down on me very rapidly.
Q. You never did g·et off the road, did you?
A. Partially, yes.
Q. You bounced back, didn't you f
A. No, I didn't bounce back.
Q. Did you swerve?
A. I cut.
Q. You cut the wheels sharply?
A. I would say so, yes.
Q. Did you see the telephone pole f
A. I saw the pole, yes. Mrs. Diggs saw it just before we
hit. She said ''Watch the pole."
Q. And you cut right into it?
A. I couldn't make it around the pole. As I said, it was
either a question of being bit by the car or hitting the pole
and, having studied the law of physics, I realized it is easier
for oncoming force to hit a stationary object than for two
moving· forces to collide at the impact.
Q. You had time to figure all that up?
page 119

~
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A. Tba t all went through my mind.
Q. And you say you lit the cig·ar when you left Brookwood?
A. That is right.
page 121 } Q. Do you smoke cigars ordinarily?
A. I smoke them on occasions. I smoke a pip~
regularly.
Q. A cig·ar is hard to stay lit, isn't it, to keep lit?
A. No more so thari a pipe.
Q. But it does go out occasionally and you have to relight

iU

A. If you don't puff on it. A cigarette will, too.
Q. Isn't it a fact that immediately prior to this collision,
you were in the process of lighting that cigar?
A. No, that is not a fact.
Q. You can say definitely that you know for a fact, that
you remember for a fact that you were not Y
A. That is right. _
·.
Q. The whole thµig was this ca.r?
A. Beg your pa;<tdon?
Q. The whole cause was this car?
A. That is correct.
Q. How do yon account for the fact that the car didn't hit
you? 1··
"' ~: Well, I-I couldn't say that. I don't know why it didn't.
Q. You reached the same result as if yon had put on the
brake, didn't you Y
A. I don't know because, as I said, right after the impact
was llit, I was out momentarily.
page 122 ~ Q. Could you have stopped as abruptly as yon
.
did from hitting that pole, by putting the brake
on?
·
A. It is possible that by going around that pole, tl1at-wl1ich gave the other car time enough to pass by me without
being hit.
Q. Now, where were you with relation to tllis pole when yon
decided you had to go around it?
A. I figured that I had time enough to turn into this gravel
driveway that is in here. It is a gravel driveway here. The
road coming down out of the service station here and a driveway here, with about a 2-inch curbing in front of the pole.
That is all.
Q. Is that what you mean by going around the pole Y
A. Yes. I :figured that if I could swing in tl1cre and swing
around, I woulcln 't be hit by this car coming down on my side
of the road. I was familiar enough with the street and had
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driven enough to know. Yon drive a road for three weeks
every day,. you do get fairly familiar with it.
Q. Mr. Alspaug·h, I just want you to tell this jury that if
you saw the lights of that car on your side of the road traveling at a rate of SJJeed as you say when it came off the bridge,
way up her~, why did you wait until you were some 80 to 100
feet clown hei·e licfore taking· action to avoid iU
A. I said it was probably coming off the b1idge.
page 123 ~ Knowing the road, that is the only other place it
could come from. I assumed that when I saw the
lights, that it had come across the bridge.
Q. No, that is not what you said, Mr. Alspaugh.
Mr. Seawell: Let llim say for himself.
The Court: It is for the jury to say what he said.

By Mr. Battle:
.
· Q. You and Mrs. Dig·gs were pretty close friends, weren "t
you1
-A. That is correct.
Q. You had been seeing each other regularly from the time
you metf
A. That is correct.
Q. At the time you say she made these statements about it
not being your fault, there was a criminal charge penamg
against you relative to this accident, was there not t
·
A. That is rigl1t. One was coming at thatQ. Pending Y
,
A. It had-I Irnd never been-at the time the statement was
taken, I had never been issued a warrant. The warrant
wasn't issued until the 27th of April.
Q. You were very much concerned about this, were you
not?
page 124 ~ A. No, I was not. Mr. Amory was. the one that
· was concerned about it, and the next-the morning after the night of the 17tl1, he was there when I went by
the 9ffice and :Mr. Patterson, wbo handles some accounts, we·re
there; and he suggested thatThe Court: Don't state what he said to you, though.
A. (Continuing) That I Mr. SeaweU: The Judge says don 1t say what he said.
The Court: Don't say what h~'· ,e~d..
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A. ( Continuing) I took legal advice.
By Mr. Battle:
Q. From Mr. Patterson t
A. No, from Mr. Belt.
Q. vVho was Mr. Patterson ·1
A. He is a business in Charlottesville.
Q. As a matter of fact, you were eonccmed about w:hether
or not Mrs. Diggs was going to live or die, weren't you 1
A. "\Vas I concerned about it1
Q. Yes .
.A. Na tu rally I ,vas.
Q. And you knew if she died, you would be in a whole lot
worse position as far as this criminal charge, wouldn't you?
page 125

~

is
The Court:
Mr. Battle :
The Court:
Mr. Battle:

l\Ir. Seawell: I object. It seems to me that he
g·oing into matters totally immaterial here.
Tha~ is about as far as we can go, I believe.
Beg pardon 1
I think that is about as far as you can go.
All right, sir.

By Mr. Battle:
Q. I believe that you paid to have the car repaired?

J\fr. Seawell: I object, if Your Honor please.
Mr. Battle: It is alreadv in the evidence.
The Court: I think soi110one hns testified to it but if he
objects to it, it is immaterial since we arc not trying that matter. I don't know that it is material to the case, althongh I
think it is already in here. You paid it. He has testified that,
somebody~fr. Battle: Mr. Amory, by clep·osition, I believe.
The Court: If you object, I will sustain the objection. It
is immaterial.
By J\fr. Battle:
Q. Did you make any effort to locate this other driYer thnt
supposedly ran you off the road?
A. No. It wasn't my job to locate it. That wns the job of
the Police Department.
page 126 }

it yes or no.

The Court: You ought to answer bis (]Uestion
now, and then explain 'it if you want to. Answer
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A. Ko, I didn't make any job to locate the other car.
couldn't get around well enough to do it.

I

Bv Mr. Battle:
·Q. You stated tliat you went over and took Mrs. Diggs back
mid forth on several different occasions after she started to
work?
A. That is correct.
Q. You clicln 't do it every day, though, clid you?
A. No, not every day.

RE-DIRECT EXAMINATION.
Bv l\{ T'. Seawell:
·Q. Mr. Alspaugh, Mr. Battle 11as. asked you several questi01rn about the highway anµ the traffic: What about the traffic

on Urn t street?
·.
A. V-l ell, there is a duPont shift that ha'.s to be at work at
:00 o'clock .
. That time of night. ,vhat does tlrnt mean, sirY
A. That would mean that at that time of night there.would
be cars on the road.
Q. As a result of tl1at, is tlie fraffic light or heavy!
\
A. It is heavy for that time of night.

l

page 127 ~

RE-CROSS EXAMINATION.

Bv l\fr. Battle:
·Q. Was it heavy on that particular nightY
A. I imagine it wns just as heavy on that night as it was
on anv night that employs a midnight shift. .
.
Q. I asked yoti was it heavy on that particular uig·ht?
A. I luwc no way of judging· what you mean by heavy.

By the Con rt :
Q. Was it heavy at the time just prior to the impacU
A. Yes, sir. There was a lot of cars on the road.

By Mr. Battle:
Q. Who was the first person tliat you recaU being at the
scene of the nacid~nt after it happ~ned Y
.
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A. The first one that I recall saying anything to me or that
I said anything to was · Lieutenant Benson, of the Waynesboro Police Department.
Q. He g·ot there pr~tty quickT
A. Yes.

•

•
page 128

•

•

•

~

Mr. Seawell: If Your Honor please, we would
like to renew our motion with reference to striking the evidence in this case in view of the fact that it does
not contain any evidence at any point with reference to any
gross negligence, which is necessary for recovery here for
these plaintiffs.
The Court: I am going to overrule your motion.
Mr. Seawell: We note our-exception.

•
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•
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•
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H. G. TURNER, C. C.
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