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Nine Dollars and Fifty Cents ($2,369.50), with interest there-
on to be computed after the rate of six per centum per annum
from the 24th day of March, 1964, until paid together Wlth his
costs about his suit herein expended

And the jury was discharged from the further cons1dera-
tion of this case.

To all of which action of the Court, the defendant, by coun-
sel, duly excepts.
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NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR

- To: W. L. Prieur, Jr., Clerk of said Court and Stanley E.
Sacks, Attorney of record for plaintiff, Virginia National
Bank Building, Norfolk 10, Virginia.

NOTICE is hereby given that the undersigned will apply
to the Supreme Court of Appeals of Virginia for a writ of
error and supersedeas to the final judgment entered herein by
the court on March 24, 1964, in favor of Martin T. Kaplan,
ete., undersigned, and the following assignments of error will
be relied upon on appeal: :

1. That the court erred in refusing to sustain the defend-
ant’s motions to strike the plaintiff’s evidence and enter
summary judgment in favor of the defendant, made at the
close of plaintiff’s evidence and at the close of all the evi-
dence.

2. That the court erred in sustaining plaintiff’s motion to
enter summary judgment in favor of plaintiff and against the
defendant.

3. That the court erred in entering final judgment in favor
of the vlaintiff and in refusing to enter final Judgment in
favor of the defendant.

AETNA INSURANCE
COMPANY
By E. L. RYAN, JR.
Of Counsel.
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Filed 5-15-64 Court of Law and Chancery.
By W. L. STOVALL, D. C.
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- Stenographic transeript of the testimony introduced and
proceedings had upon the. trial of the above-entitled case in
said Court on Tuesday, March 24, 1964, before The Honor-
able Walter A. Page, Judge, and a jury.

Appeaiances Sacks, Sacks & Kehdéll ".By ‘Stanley E.
Sacks, Esquire, Robert B. Kendall Esqun'e appearmg on be-
half of the Plaintiff.

‘White, Ryan & Reynolds, By: Edwald L. Ryan, Jr., Es-
quue appearlna on behalf of the Defendant

pa«re 3t

» L N ., A

"MARTIN R. KAPLAN,
the plaintiff, called on his own behalf, havmo- been first daly
sworn, was examined and testified as follows

- DIRECT EXAMI\TATION

By Mr. Sacks:
Q. Tell us your-name, sir.
A. Martin Kaplan.: -
page 4} Q. Mr. Kaplan, where do you live?
A. 6931 (farden River Drive, Norfolk, Virginia.
Q. How do vou trade now? What is the name of it?
A. Now?
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Martin R. Kaplan.

Q. Yes.

A. Mark Rambler, Inc., Suffolk, Virginia.

Q. Did you trade as L & M Motor Company here in Nor-
folk?

A. Yes.

Q. At the time this event occurred, where was your place of
business?

A. Norfolk—L & M Motor.

Q. What was the address?

A. 273 East Little Creek Road.

Q. That is in the City of Norfolk?

A. Yes.

Q. That is out in the Ward’s Corner area?

A. Corner of Taussig Boulevard and Little Creek Road.

Q. How long had you been there? How long did you trade
there, roughly?

A. Oh, about four years.

Q. Before that vou had—

A. Further down Little Creek Road.

Q. Now, sir, you did purchase a policy of insurance “from

the Aetna Insurance Company; did you not, sir?
page 5} A. Yes.
Q. And I think, since it is stipulated, this is the

policy?

A. Yes.

Mr. Ryan: We would like it to go into the record.
The Court: No objection to it?

Mr. Sacks: No.

The Court: Plaintiff’s Exhibit No. 1.

(The said policy was marked and filed as Plaintiff’s Tx-
hibit No. 1.)

By Mr. Sacks -

Q. Mr. Kaplan, do you remember from whom you pur-
chased it?

A. The agent or the company?

Q. Well, the agent.

A. Banks & Page; Edwin Shane was the agent.

Q. Where were you when they sold you this policy? Where
were you?

A. 273 East Little Creek Road.

Q. In your place of business?
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A. In my office.
Q. Was Mr, Shane the agent that actually sold it to you?
A. That is correct.
Q. What was the policy for? What were you
page 6 } buying insurance for?
A. T was—I bought policies to cover the whole
business, everything, all phases.

Mr. Ryan: The policy speaks for itself.
The Court: I think the objection is proper.

By Mr. Sacks:

Q. Did you and Mr. Shane have any conversations about—
don’t answer this yet. Did you and Mr. Shane have any con-
versations about the risk of automobiles being stolen from
you?

A. We did.

Mr. Ryan: We object.

Mr. Sacks: What that agent told him in view of what Mr.
Ryan stated in the opening statement.

The Court: If I understand this motion for judgment, this
is based upon the contract of insurance.

Mr. Ryan: Nothing else.

The Court: There is no allegation that would make that
admissible; and, consequently, any negotiations that took
place prior to the entering into this contraect, I think, would
not be admissible.

Mr. Sacks: Not for that purpose. What the companv con-
strued the policy to cover, that is the nature of this action—
the construction of what this policy covers.

The Court: This is not an action based upon any
page 7 } misrepresentation, if I got it. Tt is based uvon what
the contract said. I am going to sustain the objec-

tion and note your exception.

Mr. Sacks: We do, sir.

By Mr. Sacks:

Q. I%Tow, the company ultimately gave you this policy?

A. Yes.

Q. Do you remember the date that the automobile, for
which you bring this claim, was taken from you?

A. Tt was in April.

Q. Of 1963%
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Martin R. Kaplon.

A. It was on a Friday. I know that.

Q. Were you on the lot when this event began to unfo]d?

A. Yes.

Q. Tell us about it as it happened.

A. Well, on Thursday, a ’63 Ford drove on the lot, had

rental tavs on it. I remember that there were two men and a
woman in it, and I happened to wait on them. They said they

were interested in a Thunderbird. T told them I had three. T

believe it was a 60 or ’62 and ’'63. They said they were in-

terested in the ’63 model. I showed them the car. They looked
it over. We agreed on the price. In the course of the conversa-
tion, they told me that they were connected with a companv

at the base named Sheffield and Company, which
page 8 ! was a steel company; and that the two men worked

for the company. The one that was supposedlv the
girl’s husband worked in the home office in Ohio. And the
man driving the rental car was supposedly a technical rep-
resentative for them at the base here. She said her father,
who was a Mr. Goldberg, was also a technical representative
for the company and lived at Virginia Beach: that she had
just married the man named Dllhntver and that her father was
to buy them a car for a wedding present.

Q. Mr. Kaplan, without going into all of the conversation,
what happened with that car and those people on that day?

A. Nothing.-

Q. Did they take it?

A. No, sir. They left. Said they would be back the next dayv
if thev decided on the car.

Q. What, if anvthing, transpired there on the lot between
you and those people on that dav other than the normal
course of looking at an automobile?

. Nothing, except agree on a price—$4,195; nothing else
%Tnythmfr unusual appearing about any of 1t on that day?
0 ‘

1131](1 thev take the car at all that day?

o.

When did you next see any of them?

The next morning, I guess, around 11 o’clock, and the

: same car drove on the lot. They got out and told

page 9 } me they decided on the car and wanted us to wash

the car and so on and so forth; get it cleaned up so
they could take it to Virginia Beach to show it to her father.

And if approved, that they would bring the money back. Well,

I told them I would do it and told them after the boy washed

OO PO>
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Martin R. Kaplan.

the ear, I told the people to pull it over across the street to
the Mobile station and that my salesman would come over to
give the man the gas ticket. In fact, I told them to put two
dollars’ worth of gas, which we normally did anyhow. The
salesman, Mr. Karlsen, came in the office. I gave him the gas
purchase order. He went over to the station. On his way over
there, the people had pulled out. And I haven’t seen them
since then. ]

Q. Mr. Kaplan, where is the Mobile station that you speak
of with reference to your lot?

A. Well, there is a little alley-like—it doesn’t even have a
name to it—that separates the two businesses.

Q. You mean the Mobile station and your business?

A. The only thing in between us is a little narrow lane.

Q. Are they across that lane?

A. Across that lane on the same side of Little Creek Road.

Q. Next business to you?

A. Yes.

Q. For the record, can you give us perhaps an estimate of

what the distance in feet, if you can tell us, from
page 10 } your property over to the Mobile station prop-
erty?

A. T guess you mean from the edge of my property?

Q. From the edge of your property, yes.

A. Ten feet.

The Court: In which direction is it from you?

A. Well—

Mr. Sacks: Going westward toward—

A. Granby Street.

The Court: Toward Granby Street?

A. Yes.

The Court: West?

A. Yes, to the edge of my lot, ten feet across to the gas
station.

By Mr. Sacks:
Q. What kind of automobile was it? You may have said
it. :
A. A 1963 Ford Thunderbird.
Q. Who drove it from your lot to the Mobile station?
A. The man, Mr. Dillinger, the girl’s husband, supposedly.
Q. Who else was in the car?
A. The young lady.
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Q. To whom did this automobile belong?

A. To me.

Q. And what were you allowing him to do? What was he

driving the car for at that time?
page 11} A. Well, at that time, to go to the gas station to
get gas.

Q. What permission did you give him otherwise, other than
to go across that road?

A. Told them when my salesman got there, the three of
them would go to Virginia Beach; and if her father didn’t
buy the car, the salesman would bring the car back.

Q. What else, if anything, did you give the man? Did you
give him any paper?

A. Nothing.

Q. Did you give him the title of the car?

A. No. The salesman had the paper in his possession; if
they bought the car, for him to sign. But that was not the
title of the car. I retained that.

Q. Who was in charge of that automobile? Who was to be
in charge of that automobile as it went down Virginia Beach
Boulevard?

A. Mr. Karlsen, my salesman.

Q. How long had he been working for you then, roughly?

A. Six months.

Q. What was this procedure of his going along with the
prospect? Was that usual or unusual for him?

A. It was usual. T handle mostly late model automobiles,
and I refuse to let them go out unless it was somebody that I

knew personally.
page 12 } % %ad vou known these people before?
. No.

Q. Now, did you yourself ever see, to your recollection, the
automobile when it was over at the gas station?

A. No, I didn’t because I had gone into the office.

Q. And what was it that you wrote out in the office and
gave your salesman?

A. The usual ticket—two dollars’ worth of high test, ’63
Thunderbird, and signed my initials on it.

Q. Have vou to this day then seen those people again?

A. No, sir,

Q. Have yvou seen your automobile again?

A. The remains of it.

Q. When and where was the next time you saw it?
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A. T believe it was approximately three or four weeks later.
The Norfolk police notified me.

Q. You can’t tell what somebody told you. That would be
hearsay.

A. Three or four weeks later in South Hill, Virginia.

Q. Did you go to South Hill yourself?

A. T did.

Q. I probably should know. Roughly, how far is that from
Norfolk, if you know?

) A. T think it is about 110 miles.
page 13} Q. Did you drive up there?
A. In a wrecking truck, yes.

Q. Whose wrecking truck was it?

A. The name of the company is Hanks Body & Fender
Works.

Q. What was your purpose for going up to South’ Hill?

A. To bring the Thunderbird back.

Q. When you got there, where was it?

A. Tt was in storage in a garage up there.

Q. What was its condition at that time, as compared when
it left your lot?

A. When it left my lot, it had about 60 miles on it; what I
would call new. When I saw it—what do you want me to tell
you—what was left?

Q. Yes.

A. The only thing left was the body. The motor was gone.
The transmission was gone. The wheels and tires were gone
—the radio, the heater, the power steering, power brakes.
The only thing left was the shell of the body.

Q. Now, Mr. Kaplan,—

A. Tt had some wheels on it that didn’t belong to it. In
other words, some old wheels, slick tires, that somebody had
towed it with, I imagine.

Q. You assessed your damages or you added your damages

at $2,369.50, which, I think, is not in issue. But how
page 14 ! do you arrive at that? What was the value vou

determine to be of it? What was the loss in value
of the automobile?

A. You mean mv cost or the retail?

Q. Well. first of all, how much did that car cost you?

A. Thirty-eight hundred dollars.

Q. What was it worth when it got back here? Did you
have it appraised?
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A. T had two or three people look at it, and the best offer
I received was $1600.

Q. So that there was a loss to begin with of $2200 in value
of the car?

A. That is right.

Q. What other expenses did you have in connection with it?

A. The charge of going to South Hill and to bring the car
back.

Q. Was that Hanks Body?
A. Yes.
Q. How much was that, if you remember?
A. One hundred fifty dollars.
Q. You have the bills here, do you?
A. Yes.
Q. How much is it?
A. One hundred fifty dollars and the storage bill
page 15 } was $19.50, from Ashworth.
Q. Ashworth up in South Hill?
A. Yes.

Q. Do those three figures total the amount that you ask for
and sue for?
A. Yes.

The Court: Plaintiff’s Exhibit No. 2.

[Thia said bills were marked and filed as Plaintiff’s Exhibit
No. 2.

By Mr. Sacks:

Q. Do you know, Mr. Kaplan, of your own knowledge who
damaged that automobile that way?
A. No, sir.

Mr. Sacks: I believe that is all.
CROSS EXAMINATION.

By Mr. Ryan:

Q. Mr.- Kaplan, your address at the time of this loss was
273 East Little Creek Road, wasn’t it?

A. That is right. '

Q. And the gasoline service station was 261 East Little
Creek Road; is that right?
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A. T can’t answer that. I don’t know. I don’t know.
Q. At the time of the loss, were you the sole proprietor or
owner of the L & M Motor Company ?
page 16 } A, Yes, sir.
Q. No one else had an interest in it?

A. No, sir.

Q. And you had no interest or ownership in Henderson’s
Mobile Gasoline Service Station, did you?

A. There is no such place.

Q. Well, the service station that you sent the car to, you
had no ownership of that, did you?

A. No, sir.

Q. This place you sent it to, you said, was across the street.
You have seen these pictures, haven’t you?

A. Yes, sir. It is not a street.

Q. Do these represent the situation? Is this the station
that they went to?

A. Yes.

Q. Right here (indicating)?

A. Yes. My lot is way over here (indicating) where that
trailer is parked, not over here (indicating).

Q. No. T am taking this long view of the property. This is
where this trailer, broken down trailer, is located (indicat-
ing). That is on vour lot after you had moved your place of
business, isn’t it?

A. Right.

Q. This is your show lot out here (indicating)?
page 17}  A. That is right.
Q. This was your line right there; is that right?

A. That is right.

Mr. Ryan: May we punch a hole through that?

The Court: That is all right.

Mr. Ryan: And put an M on the back to note his line.
‘Would you want to see this, Mr. Sacks?

By Mr. Ryan: '

Q. Do you say that is a fair point of the line of the service
station right there where I got the pencil (indicating)?

A. Well. actuallv. this pole is part of the service station.

Q. Would it be fair to—

A. That is not a city street. It is just a lane that was cut
through there.
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Martin R. Kaplan.

Q. Would it be fair to put a hole right there at the pole to
show the building line?
A. Yes.
Q. And mark that MO for Mobile?
A. Yes.
Q. This is what you describe as a lane. It is really a two-
way street, isn’t it?
A. Tt is not a street; no, sir.
Q. Where does it go back to, around behind the
page 18 } service station?
A. It meets the street back behind that house,
that white house (indicating).
Q. Is it open to the public at all times?
A. Yes.
Q. Is used by automobiles and in both directions at all and
any time, isn’t it?
A. Yes.

Mr. Ryan: We would like to introduce this as Defendant’s
Exhibit No. 1.
The Court: Received and so marked.

[The said photograph was marked and filed as Defendant’s
Exhibit No. 1.]

By Mr. Ryan:

Q. Now, this second picture shows the same scene from a
different angle. This was vour office at the time of the loss
that I am pointing to now (indicating)?

A. Yes. .

Q. And the sign at the top says, ‘“We are moving to Suf-
folk, Virginia, Mark Rambler.’” That one-story building with
a sign on the top was your office?

A. That is right.

Q. Could we put a hole through this at this edge (indicat-

ing)—
page 19} A. Yes.

Q. —to show the location of your office. And we
will mark that again M on this exhibit. That will be Exhibit
2. This over here shows the service station—the building of
the one-story service station right here (indicating). And
this is the edge of the building of the service station nearest
to vour premises, right?
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Martin R. Kaplan.

A. Uh-huh.

Q. Put a hole through that.

A. That picture gives a false view of it, though.

Q. You can explain that, if you care to. And we will mark
that MO. Now, would you like to say why this picture gives
a false view? Why do you say that?

A. Where is the litfle street that we were talking about,
the little alleyway?

Q. Isn’t this it right here (indicating)? Isn’t it right here
at this pole that we marked here on the other picture?

A. No, sir. That is the street that cuts over from where
Burroughs Drive-In used to be, right in there (indicating).

Q. But isn’t that the little street that you call a lane right
there (indicating)?

A. That would be the edge of my lot right there (indicat-
ing).

Q. Be.marked on the other picture?

A. Yes.

page 20} Mr. Ryan: We would like to introduce that as
Defendant’s Exhibit No. 2.

Mr. Sacks: Do I understand that the street that we are
talking about doesn’t show on this picture? If it doesn’t,
we object to it.

Mr. Ryan: An automobile blocking it.

Mr. Sacks: I don’t mind anything that will help us, but
where is the street? The street we are talking about is behind
the automobile?

Mr. Ryan: That is right.

The Court: I think if you look at both of them, it is clear.

[The said picture was marked and filed as Defendant’s Ex-
hibit No. 2.]

By Mr. Ryan:

Q. Mr. Kaplan, these three people that came in on Thurs-
dav, you had never seen before that day?

A. No, sir.

Q. And the people that came on the next day were two or
three?

A. Same three.

Q. Same three people?

A. That is right.
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Edgar Karlsen.

Q. You had never seen them but once before in
page 21 } your life and that was the day before?
A. That is right.

Q. Did you know anything about the alleged father of the
girl at the Beach? You didn’t know anything about him;
never heard of him, had you?

A. No, sir.

Q. And, subsequently, you found out there was no such
person?

Mr. Sacks: I object. Mr. Ryan is going into the rankest
hearsay. '

By Mr. Ryan:

Q. Let me ask you this. Did you go down and look for Mr.
Goldberg at the Beach?

A. Did I go to the Beach? No, sir.

Q. Did you ascertain any facts of your own whether any
such man was at the Beach?

Mr. Sacks: Don’t answer that until the Court rules. Mr.
Ryan, first of all, is asking hearsay and making certain in-
ferences with this question. He asked, did you ascertain?

Mr. Ryan: Did he of his own knowledge. I made it ascer-
tain whether or not any Mr. Goldberg was at the Beach.

Mr. Sacks: T object.

The Court: Sustained.

Mr. Ryan: That is all we have, Your Honor.

page 22 } EDGAR KARLSEN,
called as a witness on behalf of the plaintiff, hav-

ing been first duly sworn, was examined and testified as fol-
lows:

DIRECT EXAMINATION.

By Mr. Sacks:
Q. Would vou tell us your name, please, sir?
A. Edgar Karlsen.
Q. Mr. Karlsen, where do you work now?
A. Wilkins Chevrolet.

Q. I assume you are a salesman there?
A. Yes, sir.
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Edgar Karlsen.

Did you work for Mr. Martin Kaplan when he traded
& M Motor Company?
I did.

Q. In the capacity as a salesman?

A. That is correet.

Q. Can you approximate the time that you worked for him,
roughly?

A. From December until May.

Q. Were you a salesman on duty for this gentleman on the
day that these three people that we have been talking about
first came up there?

A. That is right.

Q. Did you participate at all in any conversa-
page 23 } tions or in any business between them on the first
day?

A. No, sir.

Q. How do you know that you saw those people? How do
you remember them?

A. Because in our particular business you remember faces
a little bit and your remember people.

Q. From your observation on the first day that these folks
came on to your lot, did you observe anything unusual about
what transpired between Mr. Kaplan and these prospective
customers?

A. No, sir.

Q. Did you ever see those folks any more after that day?

A. T saw them on the following day.

Q. To yvour knowledge, on the first day that they were
there, did they take any automobile, including this one that
we are talking about, off the lot?

A. No, sir.

Q. What ean you tell us about the second day, observing
these people?

A. You mean—?

Q. Did von see them the second day?

A. T saw them the second day.

Q. Was the day following the first day you saw them?

A. Correct.

Q. Did you participate to any extent. if anv,
page 24 } bewae%l those folks and your employer?
\. No.

Q. Did vou engage in anv conversations with those people,

significantly, about this automobile or those automobiles?

Q.
as L
A.
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A. None whatsoever.

Q. Did you come into the picture, so to speak, at all? Did
you have anything to do with them at all that day?

A. During the sales presentation?

Q. Yes.

A. Of any description, no.

Q. Were you requested to do anything by anybody with
reference to those people?

A. Yes, sir.

Q. What were you requested to do?

A. T was requested to take a gas purchase order and to
deliver it to Mr. Woolard and to ride with the people.

Q. Now, first of all, what you have just told us you were
requested to do, was that unusual or a usual feature of your
business operation?

A. Our business operation; that is company policy. Some
operate more stringent than others.

Q. But getting the gas ticket and taking it where you had
to take it and riding along, was that unusual?

A. Nothing whatsoever unusual about it.
page 25} Q. From whom did you get the gas ticket?
A. Mr. Kaplan.

Q. Where were you to take the gas ticket?

A. To Mr. Woolard’s station.

Q. He is the proprietor of the Mobile station?

A. Right.

Q. How near would you judge the Mobile station—of
course, we have pictures. But what is your deseription of the
distance of the Mobile station from the L, & M Motor Com-
pany?

A. You mean the property line?

Q. Yes. How close together or how far apart?

A. Well, part of the street on the Mobhile property is mostly
used as a thoroughfare. I would say so.

0. Well, is it a distance of mavbe a width of a city street?

A. No, sir. It is less.

Q. Less than that?

A. Yes, sir.

Q. No other businesses between the two?

A. No, sir.

Q. Where were vou when you got the gasoline ticket from
Mr. Kaplan?

A. T was inside the building.
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* Q. Which building$
page 26 } A. Mr. Kaplan’s building.
Q. What observation, if any, did you have at
that time of the automobile?
A. None whatsoever.
Q. Did you take the gasoline ticket and go somewhere with
it?
A. T carried it to the Mobile station, yes.
Q. Tell me what happened when you got there.
A. Well, the automobile was gone when I arrived there.
And T asked Mr. Woolard—
Q. You can’t tell what he said. That is hearsay. Did you
go over to the gasoline station?
. Yes, I did.
Did you observe the car there at that time?
. No, sir.
Did you ever see those people again?
. No, sir.
Have you seen them to this day?
. No, sir.
Have you seen that automobile to this day?
. No, sir.
Q. What were you to do after you gave the gasoline ticket
to the man? Were you going to come back to them L & M
people or what were you going to do?
page 27} A. I was to ride with the people.
Q. Did you have any instruction about a sale
A. T had the necessary paper to consummate a sale if we
got the necessary money.
Q. Did you have those papers on your person?
A. In my possession; yes, sir.

CROSS EXAMINATION.

bOPOPOPOP

By Mr.. Ryan:
Q. Mr. Karlsen, this girl was about 23, 22, 231
A. I can’t answer. I don’t know.
Q. You did see her?
A. Saw her twice.
Q. Would you say she was in her 20s?
A. T would say so.
Q. Barly 20s or late 20s?
A. T didn’t observe her that close. I don’t really know.
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Q. How was she dressed?

A. This would have to be strictly what I heard because I
couldn’t tell you because it wasn’t impressed upon me as
anything other than just an ordinary customer. And I don’t
really observe people that closely unless I happen to be as-
sociated with them myself.

Q. Did you see her walking around?

A. T am sure that I did.
page 28} Q. Didn’t recall that she had on skin-tight
slacks? :
_A. Irecall that she had on slacks as to versus a dress; ves,
sir.

Q. Do you recall anything else about her description?

A. No, sir. If the young lady walked in the door, I couldn’t
recognize her.

Mr. Ryan: That is all.
The Court: Step down.

W. F. WOOLARD,
called as a witness on behalf of the plaintiff, having been
first duly sworn, was examined and testified as follows:

DIRECT EXAMINATION.

By Mr. Sacks:

Q. Tell us your name, please, sir.

A. W. F. Woolard.

Q. Are you the proprietor of the Mobile service station
that we have been talking about?

A. Yes, I am.

Q. For approximately how long?

A. Eight years.

Q. What is the address of it?

A. 261 East Little Creek Road.

Q. Did you know Mr. Kaplan trading as L, & M Motor Com-

pany when he was near you?
page 29} A. Yes.
Q. How close to each other were your businesses

or how far apart?

A. Well, from the border, outside line, probably 10 foot.

Q. First of all, do vou have any recollection yourself of
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the events that we have been talking about—the automobile
that was taken away and apparently—

A. Yes, sir.

Q. Do you know the date that this happened?

A. No, sir.

Q. But you can recall the incident?

A. Yes, sir.

Q. Before that time, had you ever done any business of
any kind with Mr. Kaplan'i

A. We have been doing business ever since we had been
in that location.

Q. Have you ever done this sort of thing that has been
testified today, that is—

Mr. Ryan: Your Honor, we ohject. The business relation-
ship between these two gentlemen is not in issue. It would
have no effect on this contract.

Mr. Sacks: Show the extent of any possession or custody.
That is in issue.

The Court: I will allow it and note your exception.

Mr. Ryan: Exception.

page 30 } By Mr. Sacks:
Q. Without going into detail, had he ever sent
any other cars over there to be gased up?

A. Yes, sir.

Q. Can you tell us, to your best recollection, what did
transpire on that day?

A. The Thunderbird came over and the man driving it
said Mr. Kaplan sent him over for two dollars’ worth of gas
and the salesman would be over with the purchase order.

Q. I don’t think you should tell us conversatlons Do you
remember it coming over?

A. Yes.

Q. Who was in the car, to your best knowledge, if you can
remember?

A. Well, T couldn’t recall that because there’s people
coming in ‘all times of the day.

Q. Are you able to tell us whether or not there was anyone
in that car that you knew?

A. No, sir.

Q. Did you know Mr.—

The Court: Not able to tell us or there Wasn’t°’
The Witness: That T knew in the car?
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The Court: The question was: are you able to
page 31 } tell us whether there was anybody in the car that
you knew and your answer was, ‘‘No, sir.”’
The Witness: No, I didn’t know anybody.

By Mr. Sacks:

Q. In other words, there wasn’t anybody in the car that
you knew?

A. That is right.

Q. Did you know the salesman, Mr. Karlsen, at that time?

A. Yes, sir.

Q. Was he there with the car when it came over?

A. No, sir.

Q. What did you do for these folks in the car?

A. I put two dollars’ worth of gas in the car.

Q. I show you what purports to be a ticket from your
business.

A. That is right.

Q. And ask you whether or not this is the ticket indicating
what you have just told us?

A. Yes.

Mr. Sacks: I would like to introduce this.
The Court: Plaintiff’s Exhibit No. 3.

(The said ticket was marked and filed as Plaintiff’s Ex-
hibit No. 3.)

By Mr. Sacks:
page 32} Q. Where was the car when you put the gas in?
A. Setting at the gas pump.
Was it standing still? Parked?
. Yes.
Motor on?
Ves.
And what happened after you put the gas in, please,

. After T put the gas in, the car pulled off the driveway.
Do vou know who took it off?

The man that drove it in. T didn’t know who he was.
You didn’t know who he was?

. No.

Could you identify him if you saw him?

o
OPOPOP IO >OPD
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A. No. .

Q. Where at this time had you seen the salesman, Mr.
Karlsen?

A. He was coming across the lot.

Q. Did he continue to come across the lot?

A. Yes.

Q. When you say lot, do you mean the L & M lot?

A. L & M used car lot.

Q. T assume he was coming toward you?
page 33} A. Yes.
Q. When he got there, did he have anything for

you?

A. He had a purchase order for the gasoline and he asked
where the car was.

Q. Don’t go into conversations, please. Did you see the
purchase order?

A. Yes, sir.

Q. Was it anything unusual or was it the usual thing?

A. Usual thing.

Q. And what did the car do? It started off and left. What
did it do, as far as you know?

A. Moved off the driveway.

Q. Have you ever seen it again?

A. No, sir.

Q. Have you seen those people again?

A. No, sir.

CROSS EXAMINATION.

By Mr. Ryan:

Q. Mr. Woolard, as I understand it, when the car came
over there with three people in it that you had never seen
before and were unacquainted with, neither Mr. Karlsen or
. Mr. Kaplan were with them: is that right?

A. Mr. Karlsen and Mr. Kaplan weren’t with them; no, sir.

Mr. Ryan: That is all we have. A

* * * * *

page 42}
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[The following witness testified in chambers and out of the
hearing of the jury.]

ALBERT WILLIAM ROBERTS, JR.
called as a witness on behalf of the defendant, having been
first duly sworn, was examined and testified as follows:

DIRECT EXAMINATION.

By Mr. Ryan:
page 43.} Q. State your full name.
- A. Albert—you mean complete?
es. :

. Albert William Roberts, junior.
What is your age, sir?

Age—42.

‘What is your occupation?

. I am called an insurance special agent.
For what company?

. For the Aetna Insurance Company.
. That is the defendant in this case?

. That is right.

. What are the duties or aectivities or requlrements of a
speclal agent?

A. Well, we service our local agents who sell the insurance.
We explain new coverages to them and try to get them to
sell them.

Q. From an underwriting standpoint, et cetera?

A. That is right. Underwriting isn’t our principal job,
but we have to do it.

Q. What is the reason for having this exclusion clause in
a policy of this type, under consideration here today by the
Court? What is the reason for the exclusion holding or pro-

viding that when the insured entrusts or tnrns
page 44 | over possession or custody of a vehicle to another

person, particularly a total stranger, what are the
two basic reasons for that?

A. First thine, we don’t want the insured to indiseriminate-
ly let anybody that comes along try out a car—

Q. Why?

A. —or take it. The premiums that the insured nays for
the policy doesn’t contemplate something like that.

Q. It would be too great a risk for the company?

A. That is right.

OPOPOPOPOPO
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Q. And if you did provide such coverage for indiscrimi-
nately turning over of cars to strangers, what would you have
to say about the premiums, if you provided any such cover-
age?

A. Undoubtedly, it would be higher.

Q. Would it be prohibitive?

A. You’d expect more losses. I would think it would be
prohibitively higher.

Mr. Ryan: We ask permission to introduce this evidence
to the jury. And, as I understand it, Mr. Sacks objects to it
and the Court’s ruling is—*¢

The Court: Sustain Mr. Sacks’ objection.

Mr. Ryan: And we except.

CROSS EXAMINATION.

By Mr. Sacks:
Q. I am sorry. I didn’t catch your last name?
page 45} A. Roberts.
Q. Mr. Roberts, where is your office with the
company ?
A. My office is in Richmond.
Q. Is your office a sales office?
A. Tt is sales and underwriting.
Q. But aren’t you primarily interested in sales of policies?
A. Well, we are until we write a bad risk and the company
‘{)hil}llks we should be in the underwriting end. So we really do
oth.
Q. Aren’t you primarily sales?
A. Sales and service and service of agents.
Q. On what do you base your opinion that that is why
this policy has that exclusion? Did somebody tell you that?
A. Well, just logic; from not just this policy, any insurance
policy.
Q. What you are saying then is that that is your opinion?
A. Well, I'd suppose you have to say that.

Mr. Sacks: All right. That is all.
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REDIRECT EXAMINATION.

By Mr. Ryan:

Q. What is the experience of the company where there is
any type of policy or any type of property involved that is
insured and the insured lets strangers or lets others use his

property? What is the underwriting or loss ex-
page 46 } perience of the company where that is permitted
and done?

Mr. Sacks: If he knows.

A. I don’t know that. T couldn’t answer that. It would be
a guess.

The Court: Step down,
& * #* L] *
A Copy—Teste:
H. G. TURNER, Clerk.
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