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BILL OF COMPLAINT

.TO THE HONORABLE JUDGES OF SAID COURT:
| Your plaintiffs respectfully represent:

1. That on the 31lst day of July, 1978, Clarence Williams, the de-
fendant herein, being,'or pretending to be, seizedAgnd possessed of an undivid-
ed one-fourth (1/4th) fee simple interest in and to the following described
real property situate 1lying and being in the County of Southampton, State of
Virginia, to-wit: '

"All of that certain tract or parcel of land lying situate and being
in Newsoms District, Southampton County, Virginia, known generally as the "Mill
- Tract' and described as consisting of four hundred fifty (450) acres, more or
less, but understood to contain only three hundred fifty (3%J) acres, more or
less, and is sold in the gross as a parcel and not by the acre, more particu-
larly bounded and described as follows: On the north by Ridley Mill Swamp,
which divides this tract from the other lands of J. W. Ridley, on the east
and southeast by a certain branch lying between this tract and the lands of
Ed Story, the Jim Blow lands, and the Coggsdale land, known as the Jim Bishop
tract; on the south and southwest by the Murfreesboro County road running by
the residence of J. W. Ridley, and the aforesaid mill swamp, and on the west
by the aforesaid county road and the farm known as the Sarah Stephenson place;
a small portion of this tract or parcel of land lying on the west or northwest
side of the said county road; 4

By survey made May 25, 1931 by Thos. D. Newsom, Surveyor, a plat of
which, marked Exhibit 1, is filed in the Clerk's Office of the Circuit Court
of said County, with the papers in the chancery suit of Calvin Williams vs.
J. William Ridley, dismissed March 21, 1932, Chancery Order Book 9, at page
217, said tract is shown to contain 351.02 acres;

LESS, HOWEVER, those three lots, tracts or parcels conveyed to
Raiford Parham, three acres, Ralph E. Williams, one acre, and Clarence Williamg
and Juanita Louise Williams, husband and wife, four acres by Mary Etta Williamsg
and husband by deeds dated respectively May 3, 1955, November 21, 1958 and
August 4, 1959, recorded in said Clerk's Office respectively in Deed Book 117,
at page 281, Deed Book 133, at page 604 and Deed Book 137, at page 193;

It being in all respects the greater portion of the real estate con-
veyed to the said Mary Etta Williams by the Merchants and Farmers Bank of
Franklin by deed dated December 14, 1937, recorded in said Clerk's Office in
Deed Book 78, at page 590; and it being in all respects the same real estate
of which the said Mary Etta Williams died seized and possessed, on February
27, 1966, and by her last will and testament dated May 9, 1962, admitted to
probate in said Clerk's Office on March 16, 1966, recorded in Will Book 30,
at page 262, devised to her husband, now deceased, for life and at his death
to her four children, the said Clarence Williams and Joe Williams, Evelyn
Granger and Aana Faulcon, in fee simple and in equal shares."
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and being so seized, on that day, entered into a written agreement with your
plaintiffs for the sale of his interest in the same, which sald agreement was
signed by the said Clarence Williams, the defendant herein, and'your plaintiffg,
and duly delivered to your plaintiffs, and by which the said Clarence Williams
covenghted and agreed for himself, his heirs, executors and administrators,
for and in consideratién of the sﬁm of FIFTY-SIX THOUSAND DOLLARS ($56,000.00),
and other good and valuable considerations more specifically set forth in said
contract, said monetary amount to be paid as hereinafter mentioned, ﬁellAand
truly, to convéy by a good and sufficient %arranty deed in fee simple to your
plaintiffs, their heirs or assigns, his undivided one-fourth (1/4th) interest
"in the lot, tract or parcel of land above described.

2. In consideration of the covenants and agreements of the said
Clarence Williams, your plaintiffs covenanted and agreed to pay unto the said
'Clarence Williams, his heirs, executors or administrators, the sum of FIFTY-
SIX THOUSAND DOLLARS ($56,000.00) and other good and valuable consideration,
the particular terms of said agreement being as follows:

(a) ONE HUNDRED DOLLARS ($100.00) paid upon the execution of the
agreement, which said amount was paid by the plaintiffs.

(b) FIFTEEN THOUSAND DOLLARS ($15,000.00) paid upon the delivery
of the deed (less the amount necessary to pay off in full the deeds of trust
held against the said Clarence Williams' interest in said property by George
Thomas Drake.)

(c) The balance of FORTY-ONE THOUSAND DOLLARS ($41,000.00) to be
paid in four (4) equal annual installments of TEN THOUSAND TWO HUNDRED FIFTY
DOLLARS ($10,250.00) each, payable on April 15th, 1979, April 15th, 1980,
April 15th, 1981 and April 15th, 1982, with interests on the unpaid balance,

. said deferred payments being represented by a note payable to the said Clarencg

Williams and delivered to the said Clarence Williams upon delivery of the

deed.
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(d) Reasonable co-operation and assistance made by the plaintiffs
to the said Clarence Williams to obtain a loan for the construction of a re-
sidence, said loan not to exceed THIRTY-FIVE THOUSAND DOLLARS ($35,000.00).

(e) Conveyance Sy the'plaintiffs of a twd (2) acre lot in fee simple
and a iife interest in a six and ope-half (6-1/2) acre lot, subject to a
specific agreement with reference to the plaintiffs obtaining the outstanding
three~-fourths (3/4ths) interests in said property.

3. A copy of the said agreement entered into by the plaintiffs and
the defendant is attached hereto, marked Exhibit A and made a part of this
bill,

Your plaintiffs further represent that they have always been willing
and ready to comply with the terms of the agreement on their part to be per-
formed; that they have on several occasions applied to the said Clarence Wil-
laims and offered to pay him in accordance with the terms of said agreement
the consideration agreed to upon his delivering to the plaintiffs a sufficient
warranty deed for his said undivided one-fourth (1/4th) interest in and to
the said premises, according to the said agreement, yet the said Clarence Wil-
laims refused, and still refuses, to comply with the said agreement on his
part; although your plaintiffs are and always have been, ready to pay the con-
sideration set forth in said agreement, and to fully perform their part on
said agreement whenever the said Clarence Williéms will make aﬁd-deliver to
them a good and sufficient deed for his undivided one-fourth (1/4th) interest
in and to the said premises as aforesaid.

Your plaintiffs further represent that as a direct result of the
defendant's failure to comply with the terms of said agreement, and his willfu]
breach thereof, your plaintiffs have sustained monetary toses and have been
damaged to the extent of FIFTEEN THOUSAND DOLLARS ($15,000;00), your plaintiffsg

having been deprived of the rents and profits of said land and having been
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deprived of the rights :to manage, administer and deal with said property as
only a fee simple owner of real estate can do, including, but not limited to,
the right to farm, sale, rent, dividé, partition, etc., etc.

Your:plaintiffs therefore pray that the said defendant be required
to anéwer the Bill of Complaint of your plaintiffs; that the said defendant
maybe ordered specifically to perform the said agreement entered into with

your plaintiffs as aforesaid, and to make a good and sufficient deed to your

plaintiffs for his undivided one-fourth (1/4th) interest in and to the said
described premiseg; your plaintiffs being ready and willing and are hereby
offering specifically to éerform the said agreement on their part and upon the
. defendant making out a good and sufficient title as to his oné-fourth (}/4th)
undivided interest in and to the said premises and executing a proper convey-
ance therefor to your plaintiffs, pursuant to the terms of said agreement, to
pay to the defendant the residue of the consideration set forth in said agree—‘
ﬁeut pursuant to the terms of said agreement; to pay unto your plaintiffs the
sum of FIFTEEN THOUSAND DOLLARS ($15,000.00), said amount being the damages
sustained by your plaintiffs as a result of defendant's refusing to comply
with the tgrms of saild agreement and his willful breach thereof; and that your
'plaintiffs may have such other and further relief as equity may require and as
may seem meet, and your plaintiffs will ever pray, etc.

WOODY G. MARKS gad PHYLLIS

By, J 4:;““\\

0f Counsel :

Moyler, Moyler, Rainey & Cobb

Attorneys at Law

P. 0. Box 775

506 North Main Street

Franklin, Virginia 23851
Counsel for Plaintiffs




‘exhilit A

500 Shands Drive .
Courtland, Virginia 23837

February 10, 1978

Mr. Clarence Williams
RFD .1, Box 428 . |
.Ngwsoms. Virginia 23874

‘Dear Mr. Williams:

:In accordance with onur September 11, 1977 agreerient as heretofore
.amended from time t6 time for the purchase by us of your one-fourth
{1/4) undivided interest in and to the Mary Etta Williams real estate
4n_Newsoms Magisterial Dfstrict, Southampton County, Virginia, we . .
'have had prepared the attached deed for execution by you and your . .

;wjfe and:de]1very,to us.

As-consideration for conveyance of said real estate to us, we have
.agreed and hereby agree 4o pay you the sum of $56,000.00 in accor-
‘dance with the terms set 1pw; and we have aareed and hereby
‘agree to convey to you a owe=hatf acre 1ot in fRe simple
S$yftable. for the construction of a residence, and six and one-half
acres for and during your natural l1ife i1n accordance with thetterms

and conditions setcout below.

Ypon the delivery of the attached deed properly executed, we will give
you $15,000.00 less the amount necessary to pay off in full George
Thomas Drake and havethe five deeds of trust against your interest in
safd real estate securing your obligations to George Thomas Drake re-
Jeased. Concurrently with said delivery of said deed, we will give

you a note in the principal emount of $41,000.00 for the balance of

the agreed $56,000.00, with interest at the rate of eight percent (8%)
per .annum; safd note will be payable in four annual installments of o
$10,250.00 each on April 15, 1979, April 15, 1930, April 15, 1981, and
April .15, 1982 with interest on tie unpaid balances payable annually
on-the same dates.  As agreed by us, we reserve the right to antici-. .
‘pate payments, and to pay the balance in full oxr in larger installments,
without penalty, at any time or times after January 1, 1979. In addi-
‘tion and as part of this instaliment sale, we have agreed and hereby
agree to offer reasonable cooperation and assistance to you in obtain-
ing a loan from the Southampton County Bank for the construction of a
residence including offering our endorsement or endorsements, 1f neces-
sary, to the note evidencing said indebtedness subject to the conditions
and terms as follows: ' : S . : I

- resfdence and lot; . .
2. Safid loan shall not exceed $35,000.00 in principal amount
"~ or 80% of the appraised ¥#lue of said buse and lot, which-

S

1. Said loan shall be secured by a first deed of trust oq the_



ever 1s less;
3. Said loan shall be payab]e in four annual 1nstallments on
April 15, 1979, April 15, 1980, ApriI 15, 1981, and April

- 15, 1982, and

‘4, "The four annual 1nsta11ments of $10, 250 00 with

. ~interest on the unpaid balances set out above to be

. :paid by us to you on the $41,000.00.balance remain-"
--ing on the $56,000.00 purchase price shall be paid
" in-checks’ payable .to the Southampton County Bank Y
. --and Clarence Williams jointly so -as ‘to insure the - =
.. payment of said annual loan 1nsta11ments set out in "
;“paragrapn 3. ESHATEI poh SN fgjg

‘‘‘‘‘ S

A _wou know. unless the three other owners.who each, as yourself own
an:undivided one-fourth (1/4) interest in said real estate, agree to
‘'executing a deed partitioning .and setting off the above-mentioned
‘one and one-half acres fee simple 1ot and six and one-half acres life
‘estate for you, nefther you as the present owner of a one-fourth: (1/4)
.dndivided interest, nor we, ‘as. the owners of the interest now held by -
you can accomp}ish same. - However, youhhaveagndénagedt towuenthatasdeh .
the%gceenentnbetween us and -the other owners can be accomplished,”:: lf
such ‘can ‘be .done, we have agreed and hereby agree to convey toyou §n -
fee simple, a. one -and one-half acre lot,: -and to convey to you, .fo
-and ‘during your natural life, an additional six and oné-half acress . '
-s&id eight acres to be set off from the land presently in a hog:pasture.
8cross -from your présent residence. We have-agreed and. hereby.agree to .
;é:alI_reasonable and necessary steps -to accomplish this agreement .. .
1 . such an agreement 1s possible to- eccompitsh 1t as soon'as?possiri

.i'nfhe event ‘we “do not acquire the other outstanding 1nterests. or. do
x_ot .get in kind the éight acres now in a hog pasture, or the other:
;oWners 'do not agree to convey the hog pasture acres to you in. accor- :
;/dawce with the terms, conditions, and estates.set out above,.but never-.
‘theless our undivided one-fourth (1/4) interest is set off and’ parti-~
c$ioned in kind, we have agréed and hereby :agree to convey to you: from
cour-portion as set off in kind, a comparable lot containing one and:
:one=half acres, in fee simple, and a 11fe estate In six and one-hu1f
rucres comparable to the land now used: as hog pasture and desired by’ »u@
Yous:” provided, however, that should some other party or parties: pur-aj;
“‘chase the entire farm. to the exclusion of any interest by us, as.-a " = -
“‘result of .our efforts to acquire the entire farm, we will not and: canm,¢

;notfconvey to you safd elght ‘acres now in: . hog pasture or any other .. .
»etgbt acres on. said. farm tn. accordance with the terms. condttions» :
: “estates set out above. ;, : R L o

-Bﬁ@;ﬁjchard E. Railey.,ar. represents us 1n this transaction and oh.

. -several sccasfons we have advised you that he does not represent you
:in this transactfon. Moreover, although on every occasion that we

.have discussed. this transactfon with you, we have suggested and ad-"

{vised -that you seek the assistance of a lawyer of your own choosing .

‘fn-this matter, we understand that you are not represented by a law- ..

‘;yezfand have elected not to be represented by a. lawyer 1n this trans-

‘actfon. o e R . e
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~7 Phyl1is 0l Marks

Seen, Aapp’rovgdl and agreed to, and 'accepted.:'




DEMURRER

Comes now Clarence Williams, by counsel, and for demurrer to a
certain Bill of Complaint for specific performance filed herein by Woody G.
Marks and Phyllis H. Marks, sets forth the following:

(1) The contract, which is made a portion of the Bill of Complaint,
and upon which the Marks' base their Bill of Complaint, shows on its face that
the ﬁarties were not to be bound thereby except and unless the deed attached

to the contract was executed by both Clarence Williams and his wife.

Gilbert W. Francis
Boykins, Virginia

Francis E. Clark
Franklin, Virginia

I hereby certify that on the 13th day of April, 1979 a copy‘of the

foregoing pleading was forwarded to James E. Rainey, Attorney, P. O. Box 775,
Franklin, Virginia 23851, counsel of record f ydy G.-Marks and Phyllis H.

Marks.
“m)

F. E. Clark, Of Counsel for Clarence

Rmaved ond tikd, this the.....
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SUPPLEMENTAL DEMURRER

Comes now Clarence Williams, by counsel, and for his supplemental

demurrer herein sets forﬁh the following:
(1) The Bill of Complaint seeks recovery of damages for breach of

contract and speéific performance which are inconsistent remedies.

“TFE._Clark, Of Counsel

Gilbert W. Francis
Boykins, Virginia

Francis E. Clark
Franklin, Virginia

I hereby certify that on the 13th day of April, 1979 a copy of the
foregoing pleading was forwarded to James E. Rainey, Attorney, P. O, Box 775,
Franklin, Virginia 23851, counsel of record for Woody—G-—~Marks and Phyllis H.
Marks . _./

%/z%/

~ F. E. Clark, Of Counsel for Clarence

Racelven ard Hed, this the, /. O (./u

\
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* ORDER

This cause came on this day to be heard upon the complainant's
bill of complaint and its exhibits and upon the demurrer and supplemental
demurrer filed thereto by the respondent, Clarence Wiiliams; and was argued
by counéel.

Upon consideration whereof the Court doth sustain bofh the demurrer
and'supplemental demurrer and ORDERS, ADJUDGES and DECREES that the bill of
complaint -be, and it hereby is, dismissed.

To all of which the complainants, by counsel, duly objected and

excepted.

-




" "MEMORANDUM

The "contract" of February 10, 1978 is not a contract, but, rather,

is an offer to purchase containing a.éoﬁ&ition‘precééenf to its acceptance
that the attached deed b; executed by the séller‘and vife.,

Williams' written acceptance at the foot of the offer was an acceptance
only of what was offered. It does.not state that he will obféin his wife's
signature to the deed, or that he will convey without her signature, or that
he will be bound 1f she refuses to eiecute the deed.

Obviously, the parties intended that as a condition precedent to any
liafility arising with.respecﬁ to either of the parties the seller had to be
able to give a perfect title.

Putting it a little differently; the purchasers foresaw, or at least
wanted to protect themselves against, the possibility of the wife not signing
the deed. They, therefore, conditioned their obligation to purchase upon
delivery of a deed ekecuted by both husband and wife. When the seller signed
the acceptance at the foot of the offer he was in effect agreeing to this con-
dition and saying, "I realize you don't want to be bound to buy this property
if I can't give you title free of my wife's contingent right of dower. There-
fore, if my wife won't sign the deed, nobody is bound by this offer and
"acceptance"."

Had the purchasers intended that the seller was to be bound to sell
and the purchasers bound to purchase, irrespective of the wife's execution of
the deed,ithere would have been language in the offer to that effect rather
than the language used'by the offerors setting up tﬁe dul} executed deed as a
f condition precedent to their obligation to purchase. l
Had the offerors intended that they not be bound in event the wife

refused to execute the deed but that the seller was to be so bound, why did

they not spell it out in the offer? They prepared the offer. At the very

,".11



least, if that was tﬁeip intention, they would have added tolthé language of
the acceptance wording by which the seller would have guaranteed his wife's
signature on the‘deed;

| Further, the'factrthét no t;ﬁé limiﬁafion for execution and delivery
of the deed i contalned in the offer makes it obvious that the would be
purchasers Qe;e aware that the'Séller'neéded'time to persuade his wife. Why
else would the deed not have been'e#ecuted simultanéously with the sellers
“acceptance” of the offer? Obviously, the purchasers'were aware that the wife
might refuse to sign the deed. 'Being aware that this might happen, it is in-
éonceivable that the purchasers would have‘not included language in the offér
which they prepared which would have bound the seller irrespective of his wife's
signature on the deed if they wanted the contfact to be enforceable without
the wife's signature on thevdeed. |

Did the minds of the parties meet? If not,of course, the offer and
‘acceptance never ripened into an enforceable contract.

The offer is one to purchase conditioned upon execution and delivgry
of a deed execﬁted by both the seller and wife. The language of the “acceptance
éas, "Seen, approved and agreed to, and accepted."

What did the offeree accept? He accepted a proposal binding him to
sell his land and the purchasers to purchase same if he complied with the
conditions of that proposal. Nowhere in the offer or the acceptance is there
language setting forth the obligations of the respective parties if the seller
failé or is unablg to comply with the conditions. It is obvious and is admitted
that the purchaser 1s not bound unless the conditions imposed upon the seller
are met. But where in the wording of the offer and acceptance is there language
indicating a meetiné of the minds as to the obligations of the parties if the
selier fails or is unable to meet the conditions? Nowhere is there found

language which binds the seller to obtain his wife's signature. The most that
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can be said is that the seller impliedly agrees to encourage his wife to sign

the deed, but there is nothing to indicate what the intent of thé parties was

with respect to the contractual duties of the parties if the seller is unable

to procure his wife's signature. Thus; there was no meeting of the minds, or

at least there is no language from which the court can ascertain the intent of
the parties, on the very issue that has brought this matter to court.

The purchasers prepared the offer and the acceptance. This suit
was instituted by the purchasers to c&mpel performance. It is incumbent upon
the purchasers to produce a contract which shows on its face that the seller
cont;mplatedAand intended to convey his property with or without his wife's
acceptance of iﬁe offer or signature on the deed. At best the offer and
acceptance in this case leaves the court with no idea as to the intention
of the parties on this point, and at worst, and in fact, the offer and
acceptance indicate quite clearly that nobody was to be bound absent procure-

ment of the wife's signature to either the acceptance or the deed.
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- PARKER, CLARK & PARKER
ATTORNEYS AND COUNSELLORS AT LAwW
104 NORTH MAIN STREET
P.O. BOX 216
FRANKLIN. VIRGINIA 23851

TELEPHONE S62-4151

JEORGE HINSON PARKER, JR.
AREA CODE 804

RANCIS E. CLARK
VESTBROOK J. PARKER

April 25, 1979

Honorable James C. Godwin, Judge
Fifth Judicial Circuit
Municipal Building

Suffolk, Virginia 23434

Re: Woody G. Marks and Phyllis H. Marks
v. Clarence Williams

Clarence Williams v. Anna W. Flythe, et als
Dear Judge Godwin:

Pursuant to your decisions in the above matters of April
24, 1979 I am enclosing herewith orders in each of the above matters
for your entry and forwarding to the Clerk of the Circuit Court of
Southampton County, Mr. Rainey having endorsed both orders.

Together with a copy of this letter I have today forwarded
to Mr. Bryant copies of both of the orders and request that he attest
the same upon receipt of the original from you and forward copies to
Jim Rainey, Gilbert Francis and the undersigned.

I am also enclosing to Mr. Bryant my Memorandum which I

- prepared for the specific performance suit together with photocopies
of the Dunsmore and Graybill decisions, as well as a photocopy of the
unexecuted deed from Clarence Williams and wife to Woody G. Marks and
Phyllis H. Marks. Mr. Bryant's attention is called to the fact that
you have already. "filed" the Memorandum and he is requested to also file
in the specific performance suit of Marks and Marks v. Williams the two
legal opinions and the photocopy of the deed, the photocopy of the deed
to be marked "Respondent's Exhibit A".

With kindest personal wishes always, I remain

Very truly yours,

-f} Pr SIS ‘-~C‘¢:ﬂ
F. E. Clark
14
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Honorable James C. Godwin, Judge
Page Two
April 25, 1979

cc Mr. George 0. Bryant, Clerk
Mr. James E. Rainey, Attorney
Mr..Gilbert Francis, Attorney

15
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. of negligence, statutory or otherwise, as
to injuries to live-stock, seems to relate to
gtock when straying, and to recognize the
important distinction to which 1 have ad-
verted. It would bea strunge anomaly
in the law of negligence it, in a suit for the
killing of a horse and its rider, the burden

of proof should be in favor of the former.

and against the latter. The same rule,
under the construction contended  for,
would apply to the case of alive pig which
is being carried to market on the shoulder
of its owner.  In a singleaction for the re-
covery of damagen for injuries to both,
occasfoned by the sameaccident. we would
have two different rules as to the onus
probandi, with the advantage most decid-
edly on the sideol the pig: thus constitut-
ing, in the histury of this species of the an-
imal kingdom, the single exception to its
exemption from all favorable considera-
tion whatever, a8 Indicated by its pro-
verbial dependence upob its own peculiar
exertions for a livellhood. Another objec-
¢don {8 that under such a rule a person
might purposely drive his horse. on a rail-
road track, and have him killed, and then
insist that the presumption of negligence
arose, and that it devolved upon the rail-
road to rebut it. Again, itcannot,I think
be reasonably insisted that animals in the
actual use of the owner are generall\v‘
spoken of as “cattle” or “live-stock.
“\Words are only designed to express the
thoughts.. Thus the true signitication of
an expression iIn common use is the true
jidea which custom has attixed to that ex-
pression.” Potter’s Dwar. St, 127. When
one is driving his horse, or a lady ia riding

- her pony, Is it customary to say that the
man is driving one of his “cattle,” or that
the lady is rldlns; one of her live.stock,
and ls this the “expression” which “cus-
tom has affixed,” which we commonly use
in such instances? The mere statement
of the question, it seeins tu me, furnishes
its own answer.

These cunslderations induce me to be-
lieve that the worids under examination
do not apply to cases like the present; cer-
tainly, their meaning is not so “explicit”
as to shut out all inquiry into the reason
and spirit of the law. As I have said,*the
most universal and effectual way of dis-
covering the true meaning of a law, when
the words. as used, are dublous, is by con-
sldering the reason and spirit of it, or the
cause which moved the legislature toenact
ft.” 1 Bl. Comm. 61. Acting upon this
well-established principle, this court has
unequivocally declared - the Lrue spirit of
the statute, and the dcfects which it was
intended toremedy. ‘The latechief justice,
in Doggett v. Rallroad Co., 81 N. C. 462, In
giving the history and reason of the stat-
ute,8ald: “ Where injury to stockstraying
off is done by tralns ransaoiog at night as
well as by day,and known only to defend-
ant's employes, it wus alinost an linpossi-

ble requirement” that the plaintiff should |

prove the negligence as a part of his case.

The owner would not know how, when,
or by whom the Injury was done, while the
servants of the roads would possess full
knowledge of thefucts. Hence the general
assembly enacted section 2326 of the Code,
¢, ® ® thus shifting the burden of proof

SOUTHEASTERN REPORTER, Vox. 12.

(Va. ‘.

from theplaluntiff to the defendant, and re-’

quiring the latter to show the circumstan-
ces and repel the legal presumption.” I
Durbam v. Railroad Co., 82 N. C. 854, the
court, further sustaining the same view,
remarked: “The responsibility of railroad
companies for injuries to stock straying
upon their tracks, and the care and dill-
gence required in the management of run-
ning trains, have frequently been belore

the court, and were fully discussed in Dof;

gett v. Railroad Co., 81 N. C. 459.”

seema to me that this clear and emphatic.

construction 4f the law, sustained, as it
18, by reason and the current of authority,
should not be disturbied. This construc-
tion gives full effect to all of the purposed
which the legislature had in view; and I
am opposed, by what I consider astrained
interpretation of the statute, to go be-
Yond these purposes, and intruduce anom-
alles which were never even remotely
contemplated by the law-makers. To
“cavil about the words in subversion
of the plain Intent of the parties is a
malice against justice, and the nurse of
injustice.” Throckmerton v. Tracy,

Plow. 161. “Construction must be made

in suppression of the mischief, and in ad--

vancement of the remedy.” Co. Litt. 881-

8. Says Di.LARD,J., n Burgwyn v. Whit-
field, 81 N. C. 265: *In construing a stat-
ute, it iz lald down as a rule by which

courts ought to be guided tolook at the.

words, and construe them In the ordinary
sense, If sach construction would not lead
to absurdity or manifest Injustice; but, if
it would, then they ought to vary and

modify the words so used, so as to avold
that which it certainly could not have.

been the intention of the legislatureshould
be done.” Broom, Leg. Max. §52.
The particular point under discussion in

this case arises upon the instruction of the

court &the defendant harving asked a con-
trary Instruction) that, “it being admit-
ted that defendant’s engine killed the cat-
tle, and the suit having been brought
within six months, the statute raised 8
presumption of negligente, and the bur-
den was on the defendant to rebut the
Atatutory presumption.” Itwiil be noted
that the plaintifi's testimonyshowed that
the animals injured wére hitched to &
wagon, and being driven by the plaintiff,
and there was no dispute whatever as to
these facte. T view of the well-estab-
lished rules of construction mast pointedly
fllustrated by the loregoing facts, I am
well aatisfied that we were in errorin hold-
fng that the foregoing instruction wad
correct. It is because of what [ concelve
to be an erroneous statement and appli-
cation of these most important general
rules that I have thought pro!per to atate
my views at such length. think tbe
petition to rehear should be granted. .

- (87 Va. 331)
DuxsMORE v. LYLE ef ux.

Su; 'emaamn A s of Virginia. Jan.’
{Supr qu?ﬂ‘e‘ﬁ') f 'a

8pECIFIC PERFOIMANCE—EVIDENCE.

On a bill for specific performance of an al- '

leged contract to convey land, it appeared that
degt:ndant'a wife was uynwilli'ng topaoin in the
conveyance, of which defendant informed plaln-A
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Va.) !
o bin it bt nelther party Broposed 10 Son
suade his wife, neither ¥ pro| con-
clude the sale without her consent. Afterwards
defendant’s wife refused to join in the deed. Plain-
tiff then pro to make the cash ent, and
_take the as a means of bringing the wife
over, but he did not x;ropose to accept the deed
-subject to her right of dower. Defendant would
. not agree to this, saying that he had ncver pro-
to coerce hiswife. Defendant testified that
- all their negotiations were subfect to thequestion
of his wife’s consent, while plaintiff testified to
& definite contract. - Held, that there was not such
distinct proof of the alleged contract as would
sustain a deoree for specific performance. Rice-
ARDSOY, J., dissenting.

. White & Gordoa, for appellant.

Lacy, J. This an appeal from a decree of
+the cireuit court of Augusta county, ren-
dered on the 18th day of June, 1540, Tho
“"bill was filed by the appellant against the
~appellees to enforce specific performance of
an alleged contract for the sale of a tract
of land, belonging to the said Lyle, to the
appellant, Dansmore. Upoa the hearing,
upon the demurrer, answer, and plea of
-the defendants, and the depositions taken
on both sides, the circuit court disinissed
the bill of the plaintifl, whereupon he ap-
plied for and obtalned an appeal to this
court.
" The_prineiples upon which courts of
. %gu' fiy‘g‘ecreegs"é("g 1 ﬁc ~perlormantt of_con-
TaC e sale of real estate are well

A,

ar
nderstood and famillarto the proresstnT;
{eg !t wgll ga coEnvem:enI: 1o _the view we
ve tagen case, to briefly recur to
WMILW thatit
-isoneol the principles ofequity that itlooks
upoun things agreed to be done as actually
performed ; and consequently, as soun as
‘8 valid contract is made for the sale of an
-estate, equity considers the buyer as the
owner of the land, and the scller as a
trustee for him; and, on the other hand,
it considers the seller as the owner of the
money, and the buyer as a trustee for
him. And when a contract has been
made, and either party refuses to perform
the agreement, equity enforces the per-
formance -0of the cuntract specifically, by
-compelling the refractory party to fulfill
bis engagement according to its terms.
Thus, if the vendour refuses to convey,
equity will decree a conveyance, and at-
tach biin until he makes it. All applica-
-tlons to the court tu compel speeltic per-
formance, however, are addressed to the
discretion of the court,—a sound judicial
discretion, reguluted by the established

principles of the court; and_the ¢ t
mast ?og onl* be %Ig(f]m;ﬂ"ﬁ roved, bug if
‘he elearly and distinctly ascertained.
TCmust be re a%'o‘ﬁa"m"—e certain, logal, Ut~
A e, or a Tl-
sideration, a e party seeking

8P performance must not have been
backward, but ready, desirous, prompt,
and eager; while a purchaser, however,
cannot be compelled to take a defective
title, but has a right to insist upon a
clear legal titlee On the other hand,
though the vendor cannot make the title
he contracts to make, yet ha may be com-
pelled to convey sach title as he has, and
to compensate for the defect; nor does it
lie in him to object for the want of a com-
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plete title in him. The remedy of specific
performance of contracts for the sale of
real estate, to which it chiefly relates,falls
within the inference of statutes of frands
which declares vold all contracts for land
which are not reduced to writing, and
signed by the party sought to be charged.
No praccedings In specific performance
can, of course, be had, unless it be shiown
that a contract has actually been con.
cluda2d. It the arrangement come to was
in its nature merely honorary, orif the
matter still restin treaty, no specific per-
formance can be granted. On the other
hand, however, when the contract is em-
bodled in a formal document, shinultane-
ously entered into by both partics, little
ditficulty can occur as to whether the con-
tract was concluded. But this question
frequently arises, when & contract is al-
legedd to have been constituted by the ne-
gotintions of the parties. I, however, it
be only doubtful whether the contract
was concluded or still Tremainéd open, the
court will refuse specific performance, and
leave the partics to their rights at law.
Owen v. Davies, 1 Ves. Sr. 82,

In this case the appellant and the ap-
5 ee8 ad many negotiationsg, an nFEat
“dca C ou e 8ale

ur-

1] on, running

gpace of time belore there

aim that any einent had been

come to, all of which is spread out in
extenso in the record, but which will be
passed over as frrclevant matter. It
amounts only to the circumstance of a
seller excevdingly anxious to sell, and in-
discreet in constant agitation ofithe mat-
ter with a coy buyer, who, while equally
aaxious ‘to buy, possibly, contented himn-
self with an apparent good-natured indul-
gence of his impulsive acquaintance and
friend in his importunities, and while look -
ing at other lands, and appearing Indiffer-
ent to the land ulthmmately in view, availed
himselfl of such casual opportunity of in-
sp«ct.ll)on ash::resmted lfseﬂ. until t ller
W sing

ten agrec-
entered into, but the ifi'lmr
agreed to doed, and get his wife’s

EEatare To It _Upon _aniitmion 14 The
wile toconsent _to and Oy -

ance of the Tand, she showed great unwill-
) ch distress, an selftr
pon ifie

N bring bis
ere was no proposal on
eiffier slde to conclude matters at this
time without the consent of the wife of

théseller. But the scller, by way of bring.
ing his Wife To- AR 1o R Slhee .
sured_a L_and asked his wife to sirn

ut at t

and acknowledge it

[ v dried her tears, and fatly refused
7 Jo 80, and _decla o
stand—upon_tier lesal righ 1-

S er

- 3
~Miome,. The purchage
aE he cash pa§ment= and
wile over; D icre was no p S an

ro-areept i deed subject To e w

tingent right of dower. The appll.
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-geller, here took a decided stand, and de-
“clined to do this,saying that he had never
groposed to use coercion on his wife. He
ad persuaded, but would do nothing
more. The rupture cume speedily. Lyle
declined further megotiations, and Duns-
more brought bis suit.

firat_qu be considered in
) ng _contract
. WAS eveﬁ made betweeg the partles; that

8, whether such con a8 rov
in this suit. 'I‘lge burden of thez'groof is,
of course, n aintill. krom hls
vuluminous'gfa'fémené, anawers to Inter-
rogatories, ete., may be fairly sifted out
the osrertion on his part of a definite and
final contract, afterwards reduced to writ-
ing In the form of & deed eizned by Lyle;
and a letter is produced from Lyle declar-
ing his inability to make the sale on ac-
count of his wlife’s opposition. Baut, on
the other hand, e declares distinctl
that all thelr negotiations were subject to
e qu tonAen t he
ad never propos gell without it, an

unsmore a Uy with-
Wu " eatimony of one may bé oH-
agalnst that of the other; and, as ‘:3

haveseen, the 4
by a prep®nders

theevidence in this canse, that elther par-
vy, during a c TERTO Onsg, eve DD~
emplated any sals sublectTo fhe ywife's
gntinEen| g of dower; and as we
fave seen, I e _only doubtiul whether
g_conipatt wag_ concluded_or atlll re
A c;tmlmmm" efuge specific.

- performance, and Jeave the parties to thgjr.
MWT%YET&WneH Duns-
more that his wite wasdistressed and tear-

fu! and unhappy, andcounld not be brought
to his views, Dunsmore does not pretend

that_he offered Yo taRethe deod without
bis wile's vonvurrenice. He says himself,

ant language concerning
this unhappy wite, that he sald to Lyle's
gon: “Yourstep-motheris kicking. isshe?”
He did not say, as he says now: “Oh,
that is of no consequence. Let us gn on
and complete the sale, and, seelng that all
18 done, 8he may then consent.” His de-
vice was to bring about this wife's con-
sent in some way. , certain-

Thig suataing
Iy dues not contradict, " tement
t ) sal was dependent
;vile'sc nt, ag it surely ought to have

ecn; aud, be um‘ln cQurs.
compel a husband to sell ln. disregard of
'F[u;fg"'ﬂ"i_—_nn_”&,t in_necessury, at_the
eaat, to prove that he has In some bind-
: do so. which J8 not
But we must rememn-

8 cCasge

er e havo already sald that an ap-
plicatiun of this sort is addressed to the
sound judicial discretion of the court, and
that the ground of the jurisdiction hero
invoked i8 to remedy some mischie! or
frievance not relievable by a court of law.

1 this hushand had obtained any money
or other advantage of this purchaser, or
in some way Injured him In a manner not
to be compengrated in damages, or had In
some wise defrauded bim of any just
rights, the court might entertain the pro-
posal for its remedial hand to attain the
ends of justice. But the appellant has

roven in

. BOUTHEASTERN REPORTER, Vor. 12.

‘consideration of this court.

’ .

(Va.

paid no money; had his sitnation In no
way changed. He is balked In his new-
born fancy to have this woman’s home.

That appears to be the extent of his griev- -

ance, and I am of opiniun that there is
nothing contained in the application
which commends itself to the favorable
In what way
18 his desire to bhave a home any more
sacred than this wife's desire to retain her
home? The appellee Lyle dues say In_the
letter above mentioned that vely
gaE!f. und thathe had never beenso taken

own in his life, and that he'felt Ilike he
would not want to face the public ugaln,
ete., it his wife persisted. He had realized
that now men would see that he could
notmEnage matters ome, perhaps, as

ere secms to have been

some !eelln'z of humiliation aboiut it; hnét,o '

su_far fro n
> 1C 18 far more to his credit as a_hus-
Indandaya man tnav ne stded o _his
w nga a Tes_Yuuh | p_saye
s feeltn® of humilation to himeelf, he

had ylelded to the proposal of Dunsmore,
BhEdprovidéd him so 1ar us he could with
he means o nﬂﬂ{ui\""ﬂﬂﬁ'ﬂﬁﬁ_ov nd
ifg wile to their home. It {8 not only nat
Drovexn iﬂmml DD A was

ever mae between these

eRS. - ract,
and the circuit court was right in dismiss-
ing the plaintif’s bill, and the decree com-

plained of and appealed from will beaf-

firmed.
RicHARDPSON, J., dissenting.

) (87 Va. 319
LupLow et al. v. City oF NORFOILK.
Supreme Court of Appeals of Virginta. Jan.

( v le,p ﬁmx.) f v

APPEALABLE ORDBRS.
An order appointing commissioners to ix &
iuaz compensation for land proposed to be taken
n condemnation procecdings {8 mot final, within
Codo Va. 1887, § 8454, and & writ of error will oot
lie thereto.

Harmansoo & Heath, J. F. Crocker, and
Walke & OId, fur plaintiffs in error. Tun-
stall & Thorn, White & Garnett, and J. F.
Duncan, for defendant in error.

Lacy, J. This 18 a writ of errortoa
judgment of the corporation court of the
city of Norfolk, rendered at its July term,
1890. On the 10th day of June, 1590, the
defendant in error filed its petition In the
corpuration court of said city before the
Honorable D. Tuck:r Bruookg, judge of
the said court, praying that, in accord-
ance with the resolutions of the common

and select counclls In the sald city, certain

real estate situated in the said city, sct
forth in the sald petition, should be ac-
quired by the sald clty for condemnation
for public grounds to be laid out and es-
tablished thercin: that it was lmpossible
to acquire the said lands by purchase or
agreement; and that five disinteres

ect to the wife's coutln%nt
be{ng retaln y _her..
18 caae 1 ;
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tember 15 1888, until palil, which must
be pald to the sald Ernest Mecklin; $275,
wart thereof, with interest from Septemnber
5, IN8y, when paid to be credited on the
deed of trust debt due from F. K. N.
Gardner to the said Ernest Mecklin, and
the residue, when paid, to he a credit on
the first decd of trust debt due from Ann
N. Walpole and her husband to said Lr.
nest Mecklin, (2) The plaiatilf’s judgment
for $417.73, with interest from March 1,
1878, until paid, and $7.75 cost. And (3)
the deeds of trust in favor of sald Erncst
Mecklin; that given by F. K. N. Gardner
(the juterest on which, it appears, has
bLeen paid up to June 1, 1a%0) to be & licn
on a hulf interest in thesaid John ¥.Gard-
ner's moiety, and those given by Ann N.
Walpole and her husband (no part of
which have beeo paid, ro far as appears)
to be A lien on the other halfl Interest in
the said Jouhn F. Gardner’s molety.” And
the decree appolnted commissioners to
make sale of said land, unleas sald sums be
paid in 60 days trom therising of thecourt,
ete. And from these two decrees the case
is heve on appeal.

The bill and amended bill, teken as one,
directly assail the proceedings had 1n the
partition suit of Gardner va. Walpole, and
the deed of September 15, 1488, as had and
done for the purpose of hindering. delay-
Ing, and delrauding creditors, and es-
pecially the appellee’s intestate. In fact
the LI Ik principally pregnant with oft-
repeated chargea of traud, each and all of
which are mere fizgments of the imagina-
tiou., There 18 absolutely not a single
tact or circumstance discluored LYy the rec-
ord which seriously tenids to raise even a
suspicion of fraud, but there is much to
the contrary; nor is a single witness fo-
troduced to prove any fraud. It is simply
far-fetched inference, and nothing more.
‘'ne question of fraud Lelug thus out of
the way, the case lies within a very nar-
row compard, and may be briefly dis-
posed of. In the partition sult of Gard-
ner v. Walpole it was admitted in the

leadings that under the will of her futher

frs. Gardner took only a life estate. As-
suming, without deetding, that this viesw
is In accordance with the true construce-
tlon of the will, the only question necex-
sary to be consldered ta whether John
'F. Garduer has uny intercst in the land
which can be subjected in.this suit to the
appelliee’s judzment. The appellee con-
tends that by the will a life estate wus

devised to Mriw. Garduer, with remainder |

to her child:en, and congequently that
the Interest ol her two children who died
under age, without issue, paared to their
father, the said John I. Gardner. But we
are of opinion that, so far as the interest
of the latter I8 conecerred, no question as
to the construction of the will can arise in
this sait. That matter has been deter-
mined, and, tor the purposes of the pres-
ent case, finally determined, in the parti-
tion suit above mentioned. The objeer of
the bill in that wruit, ns the appellants in-
sint, and as the bill on Ity face shows, was
twolold. to wit: '(1) To obtain a con-
struction of the will, and (2) to have the
land divided among the two surviving
children as *the partics entitled thereto. ™

SOUTHEASTERN REIORTER, Vor. 17.

(Va.

And In that suit the clrcuit court in effect
decreed that the parties entitled as dev-
isees under the wlil were the said surviv-
Ing children, and ordered partition ae-
cordingly. To that guit John F. (iardner
was a party, and s counsequently bound
by the decrees therein, from which no ap-
peal has ever been taken.

It is contended, however, that the doc-
trine of res adjudicata has no application,
breause the decree of partition was not a
final decree. But as to John F. Gardner
tho decree waas final, though not as to the
other parties. It settled the question
that he had no interest in the land, and
that was the only question in which
he was concerned. Thin court has re-
peatedly decided that a decree may be
final as to one party and not as to an-
other, depending upon the circumstances
of the caxe., Royall v, Johnson,1 Rand.
(Va.) 421; Noel's Adm’r v. Noel's Adm'r,
86 Va. 109, 9 8. 2. Rep. §84. Whether the
decree in said partition sult is rightor
wrong 18 & matter not now to be in-
quired into, or, even I it were concedel

to be erroneous, the result wonld bhe the

same. It isnot only a tinal decree, but,
having been rendered by n court of com-
petent jurlsdiction, with all the necessary
parties before the court, it cannot, in the
absence of fraud, be assalled, or its fegal
effect avolided. 1t follows, therefore, that
the land in question is not liable for the
appellee’s judpment; that the decrve ap-
pealed from is palpal.ly erroneous; that
the same must be reversed aud annulled,
and a dercee entered here disminsing the
bill and amended bill. Decree reversed,
aund bill dismissed.

_——
(9 Va. 895

GRAYRILL et al. v. BRAUGH.

(Supreme Court of Appeals of Virginia, April
20, 1893.)

BreciFic PrarForMaxcr=AlvTeanity- DoweR,
1. A unilateral contract for the sale of
Iand, reciting a_ nominal consideration of one
dollar, but in_ fact entered into without apy
consilleration, bindivg the vendor to vonvey the
tand within 10 months from dnfe, nt the ved-
dee’s option, but expressly exempling the ven-
dee from all obligation to purchase, will not he
specifieally enforeed in equity, since there is o
collsi‘tlcrntum amd no m‘utnalny.

»

Appeal from civeuit court, Botetourt
county. .
Bill by E.J. Braugh against Mary W,
T. Graybill and others for the specitie per-
formance of a contract for the sale of lund.
I'rom a decree in complainant's favor,

defeadants appeal. Reversed.
1 & BN Pendleton, for appellants.  Benj.
Lhadden, Lor appellee.

FAUNTLEROY, J. This 18 an appeal
from decrees of the efreurt court of Bote-
tourt county. renderml on the 20th day of
May, 1500, and the 27th day of January,
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* 1891, In a chancery suit in said court de-
pending, In which E. J. Braugh is com-
luinant and Mary W. T. Graybill and
2wis _H. Graybill, her bushand, and A.
Nash Johnaton, are delendants. It ap-
pears from the record in this cuse that on
the 12th day of March, 1588, Lewis H.
Graybill bougbt of J. H. H. Figgatt, spe-
clal commissioner of the circuit court of
Botetomjt county, in the. cause therein
. pending of J. P. Thrasher ve. Brierly and
‘others, a tract of land in Botetourt coun-
ty, Va., containiug about 50 acress that
on the 8d day of February, 1890, belore the
purchase money bad been paid, and
belore uny deed bad been madeto Graybill
for the land, the suld Graybill gave to E.
4. Braugh an option in writing and un-
der geal for: the purchase of this land by
Braogh for the nominal consideration of
ane dollar, but, in fact, nothing, it is ad-
mitted, wus ever puld to Gragbill by
Braugh, not even the one dollar for the
8ald option, On the 20th of March, 1830,
J. H, H. Figgatt, the commissioner afore-
" sald, upon the pagment of the purchase
money for the land by the judicial pur-
chaser, Lewiy H. Graybill, conveyeil the
_land to Mary W. T. Graybill, the wife of
- Lewls H. Graybill, by the dircction of said
Graybill, as he was ordersd by the decree
ofsale to do. On the 22d of March, 1890,
 Lewis H. GrayLlll and wife conveyed this
land to A. Narh Johaston for $2,000. At
the time of this purchase Johnston was
Informed that Lewis H.Graybillhad given
an option to E.J. Braugh on this land
for the period of 10 montha from February
3, 1800, but that nothing had been paid by
‘Rraugh on said option, and that it bouod
Braugh to pay or do nothlag whatever,
and it was therelure not binding on Lewis
I GraybLill. At the April rules, 1890, of
the circuit court of Butctourt county E.
J. Braugh filed his bill In thissuit, asrerting
the sald option as a binding contract,
whleh he prayed to have specilically per-
formed, nud that the deed from J, H, 1,
Figizatt, commissioner, to Mary W. ‘I’
Graybill, and the deed from Lewis H.
. Graybill and Mary W. T. Graybill, his
wife, to A. Nash Johnston, be set aside,
vacated, and annolled, and charging Mrs.
- Graybill, Lewis H, Graybill, A. Nash
Johnston, and J. H. H. Figzutt, commis-
sloner, with notice ofbis option, and with
lrt;gd in the execution of the deeds afore-
sald.
- The sald partics filed thelr demurrers
and answers, and denied the allegations
and equities ¢f the bill, and the circult
court of Botetourt county, by the decrevs
complained of, decided that both Mrs,
Graybill and A.Nash Johnston had notice
of the sald option at the time of re-
ceiving their respective decds, and that
fuld option is an enforcenblecontract, and
_ binding on all the parties, including A.
Nash Johnston, and °“directing A. Nash
Johnston to convey the land to E. J.
Braugh, without retaining a licn oo the
land, upon the payment by E.J. Brauish of
_ thecash payment and first deferred pay-
nent, and executing bouds for the second
_ and third deferred payments of the pur-
chase money, * with security approved by
the clerk of this court,” ete., “ thereby sub-

stiteting for the vendor’s lien to secure
the deferred payments of the purchase
money nere personal security, aud that,
too, not such as might be satislactory to
the parties intereated, nor such as chould
be approved by the court, but with se-
curity approved by the clerk,” etc. John-
stoun did not buy the land from Lewlis H.
Graybill, but from Mrs. Mary W, T. Gray.
bill. Lewis H. Graybill never had any ti-
tle to the land, and the interest of Braugh,
it any, hy virtue of a mere nanked option
to buy, which did not bind him to buy In
any event whatever, was not such an iIn-
terest in the subject of which a purchaser
for value is bound to notire, or which
equity will regard. 2 Pom. Ey. Jur. § 692,
Unilateral or option contracty are not fa-
vored inequity,and the wantof mutuality
of oblization and risk may generally be
urged as bar to their specitic enforcement.
2 Warv. Vend. p. 769. “Equity requires
an actual consideration, and permits the
want of it to bo shown, notwithstanding
the seal, and applics the doctrine to cove-
nantsg, settlemeats, and executory agree-
wents of every description.” 1 Pom. Eq.
Jur. § 383. In respect to voluntary con-
traety, or such as are not founded on a
valuable consideration, courts of equity
do not interfere to euforece them as against
the party himsell, or as aguainst volun-
teers claiming under him. 2 Story, Eq.
Jur. § 706a. In Duval v. Bibb, 4 Tlen. &
M. 116, it was beld that in equity either
party to a deed may aver and prove
agzainst the other the true and actual con-
sideration on which thedced was founded,
though a difiereut consideration be ex-
pressed therein. Equity disregards the
form and looks to the substance. The
nominal cousideration of one dollar in
the option, it is admitted, was never paid,
and the option says: “It is agreed by the
parties hereto that there shall be no obli-
gaution upon the said K. J. Braush by
virtue of this agreement, unless within
the period of the said ten months e pays
one third of the purchase money.” LHe
did wvot sign the option, and it did not
bind him to do anything., llc attempted
to make a large profit on an investment
of nothing, and without the obligation to
do anything, and he simply fniled. Tho
complainant’s bill should have heen dis-
wmissed In the circuit court for want of mu-
tuality of obligation Iin the option sued
npon. 1t professea to bind one of the par
tiea absolutely, and gtipulites ouly for the
indefinite pleasureof theother; andit can-
not, thercfore, be specitically enfurced.
Ford v. Euker, 86 Va. 79, 9 S. E. Rep. 500.

t over, her purty
contempluted a sale subject to the wife's
Grayvimissenotingen|

Nz ade it ol dow.

§ cane 13 Toled by
3 Riciaa 1 AR 00128,
ERrepo0; Wﬁ}:!'.‘l-ﬂk!'ﬂ:m;...unr[mmun('o

was vefusedeven thoush Lhe bill ofered
totake a deed from-Lyle. sphjeet to the

wife'sdoWwer, _In thiseasethecomplainant
ugh seeks to enforce h_copvevince of
» Inndl Tree Trom the dower interest of

Mrs. GT y 0o never sl op-
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0 o . vend.p. See (Ylarke
V. Reing, 12Grat. 95. Mrs. Graybill held the
legal title to theland, und sheis in no man-
nerbound by the optivn of her bhusband, to
which she was not a party, and against
which she proteated, from the first mo-
ment that it came to her knowledge.
Dunsmore v. Lyle, (Va.) 12 8. E. Rep. 611;
McCann ¢.Janes, 1 Rob, (Va.)258; Clarke v.
Relns, 12 Grat. 98; Booten v. Scheffer, 21

‘Grat. 474; Iron Co. v. Gardioer,7) Va.3805;
. Litterall v.Jackson, 80 Vu.G04; Cheatham
. v.Cheatham’s Ex'r,81 Va. 3893; Railroad
.Co. v. Dunlop, 8¢ Va. 846, 10 8. E. Rep. 239,
The circuit court erred in overruling the
- demurrer of Grayhill and wlife to the com-
plainant’s bill, and we are of oplr.ion that
the decrees appealed from are wholly er-
. rooevus, anitl our judgment i8 to reverse
and aanul them, and to enter a decree here
dismissing the complainant's bill.
. . Reversed. .

pay
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———
(39 8. C. 550)

GBDDES et al. v. HUTCHINSON et al
(Supreme Court of ng'.h Carolina. April 29,
1893)

APPEAL—FAILURE TO FiLE RETUBN —DisMISSAL—
REINSTATBMENT.

1. The fact that amendments proposed by
one party to a “case” are served on the op-
posite 'pnrty after service of the proposed case,
and after notice of an application to the court
to settle the “cuse,” indicates that the parties
bhave not agreed upon a “case;'’ and a return is

. thc:irezf'ore necessary under Sup. Ct. Rules 1
an!

2. A party who Is unintentionally misled b,
another to believe that time will not be insist
on in perfecting an appeal, and who thus neg-

. lects to file the required return so that a mo-
tion to dismiss is granted by the clerk, mnj'
- have the appea! relnstated under Code, § 349,
which declares that when any party shall omit,
through mistake or inadvertence, to do any act
necessary to the perfecting of an appeal, the
supreme court may permit such act to be done
;tt vtny time, oo such terms as may be deemed
us|

8. A party 1s also entitled to relief, under

-such circumstances, for failure to file a copy
of the case within the time required by Cir.
Ct. Rule 40. . . .

Appeal from common pleas circult court
.of Charleston county.

Motion to reinstate am appeal in the
case ol Toney Geddea and others agalinst
James Hutchinson and uthers. Uranted.

W. 8t, J. Jervey, Mr. Priorleau, und Ar-
thur Mazyck, for appellants.

A. M Lee and Mordecal & Gadsden, for
respondents. ’ .

Relief should havebeen applled for under
Code, § 319, before the motion to dismiss
had been granted. Pregnall v. Miller, 26
8. C. 612, 75. E.Rep. 71; Gardner v. Mays,
28 S. C. 813, 7 8. E. Rep. T1; Dijal v. Dial, 33

8.C. 607,12 8, E. Rep. 474; Lombard v.

B0 ' SOUTHEASTERN REPORTER, Vor. 17. @

Brown, 88 8. C. 598, 11 §. E. Reg.
Bomar v. Means, 33 8. C. 591, 14 8. E. R

’
e id
24, 809; Chisolm v. Insurance Co., 856 8. 8

599, 14 8. E. Rep. 349, 450.

McIVER, C. J. This Is a motion to raln-
state an appeal which has been dismissed
by the clerk of this court for failure to filo
the return as required by rules 1 and 2of.
this court, After a very careful consider-
ation of the varions and voluminous ra-‘
pers which were presented at the hearing
of this motion, we have reached the con-
clusion to grant the motion, for the rea-
sons which will be very briefiy stated, aa
we do not think it would serve any usefnl
pucpose to enter upon any detailed consid-

eration of the various facts appearingin -

the voluminous record presented, or to un-
dertake to settledisputed questionsof fact
betweon counsel, abont which honest dil-
ferences of opinion might well have arisen.

We do not think the “case, " as printed,
Incorpourating the amendments proposed
by respondents, can in any proper sense
be rexzarded as an “agreed case,” and I8

not, therelore, a syhstitute for the return, -

for the very fact that the amendments
propused were served on appellants’cuun-
sel in due time after the service of the pro-
posed cnse, and afterwards a notice served
of ao application to the clrcuit judge to
scttle the case,shows that the parties had
pnot then agreed upon the case; and the
fact that afterwards the appellants ac-
cepted the proposed amendments, mani-
festly not for the reaskon that they agreed
to such ameandments, but for other rea-
sons, which it 1y needlexs to state here,
could not convert the proposed case into
an agreed case, which would xerve asa
gsubstitute for the return. Hence we do
not think that there was any error on the
part of the clerk in diswmissing the appeal
upon the showing mada befure him. But
we are satisfied from areview of the whole
proceediugs that the appellants’ counsel
were misled (unintentionally, of courss)
by the curreapondence between couusel in-
to the bellef that time would not beinsist-
ed on in takicg any of the steys necessary
to the perfection of the appeal. This,
therefore, I8 a very proper case {or this
court, under the provisions of gection 349
of the Code,! to extend relie! to the appel-
lants, [t will be observed that this case
differa from the authorities cited by re-
spondents’ counsel to show that reliet un-
der that gection of the Code should be ap-
plied for hefore the moltion to dismiss the
appeal had been graunted, for those cufies
apply to motions to dismiss appeals
granted -by this court, and cannot apply
where the motion to dlsmiss the uppeal
has been granted by the clerk, who has
no jurisdiction to grant relief under sec-
tion 849 of the Cnde. In thia case the mo-
tion for reliel underthat section was made
:)(l) this court at the eurliest time practica-
L .

3This section provides that when any party
shall omit, through mistake or inadverteuce, to
do any act pedessary to the perfecting of an
appeal, the supreme court wmay, in its disere-
tion, permit such act to be done ut any thmne,
on such terms as may be deemed just. :



-” RESPONDENT'S EXHIBIT A
THIS DEED, mak% this 12th day of Septembd. , 1977 by and between

Clarence Williams and Anna Louise F. Williams, his wife, parties of the
first part; and Woody G. Marks and Phyllis H. Marks, husband and wife,
parties of the second part;

WITNEGSSETH:

That for and in consideration of the sum of TEN DOLLARS ($10.00)
and other good and valuable consideration cash to them in hand paid by the
parties of the second part, at' and before the signing, sealing and deliv-
ery of this deed of bargain and sale, the receipt of which is hereby :
acknowledged, the parties of the first part do hereby grant, bargain, sell
and convey in fee simple and with GENERAL WARRANTY and ENGLISH COVENANTS

"of title unto the said Woody G. Marks and Phyllis H. Marks, husband and
wife, ds tenants by the entireties with the right of survivorship as at
common law, parties of the second part, all their right, title and inter-
est, the same being an undivided one-fourth (1/4), in and to the following
described real estate, together with the buildings, privileges and appur-
tenances of every kind thereunto belonging, to-wit:

"All of that certain ‘tract or parcel of . land lying
situate and being in Newsoms District, Southampton
County, Virginia, known generally as the 'Mill Tract®
and described as consisting of four hundred fifty (450)
acres, more or less, but understood to contain only
three hundred fifty (350) acres, more or less, and is
sold in the gross as a parcel and not by the acre, more
particularly bounded and described as follows: on the
north by Ridley Mill Swamp, which divides this tract
from the other lands of J. W. Ridley, on the east and
southeast by a certain branch lying between this tract
and the lands of EQ Story, the Jim Blow lands, and the

Coggsdale land, known as the Jim Bishop tract; on the
south and southwest by the Murfreesboro County road
<



running by the residence of J. W. Ridley, and the afore-
said mill swamp, and on the west by the aforesaid county
road and the farm known as the Sarah Stephenson place;

a small portion of this tract or parcel of land lying on
the west or northwest side of the said county road;"

By survey made May 25, 1931 by Thos. D. Newsom, Survéyor.
a plat of which, marked Exhibit 1, is filed in the Clerk's

Office of the Circuit Court of said County, with the
papers in the chancery suit of Calvin Williams vs. J.

William Ridley, dismissed March 21, 1932, Chancery

Order Book 9, at page 217, said tract is shown to

contain 351.02 acres; '

1LESS, . HOWEVER, those three lots, tracts or parcels

conveyed to Raiford Parham, three acres, Ralph E,

Williams, one acre, and Clarence Williams and Juanita

Iouise Williams, husband and wife, four acres by

Mary Etta Williams and husband by deeds dated res-

pectively May 3, 1955, November 21, 1958 and August

4, 1959, recorded in said Clerk's Office respectively

in Deed Book 117, at page 281, Deed Book 133, at page

604, and Deed Book 137, at page 193;
It being in all respects the greater portion of the real estate conveyed
to the said Mary Etta Williams by the Merchants and Farmers Bank of
Franklin by deed dated December 14, 1937 recorded in:said Clerk's Office
in Deed Book 78, at page 590; and it being in all respects the same real
estate of which the said Mary Etta Williams died seized and possessed,
on February 27, 1966, and by her last will and testament dated May 9,
1962, admitted to probate in said Clerk's Office on March 16, 1966,
recorded in Will Book 30, at page 262, devised to her husband, now de-
ceased, for life and at his death to her four children, the said Clarence
Williams and Joe Williams, Evelyn Granger and Anna Faulcon, in fee simple

and in equal shares.

Witness the following signatures and seals:

<3



(SEAL)

Clarence Williams

(SEAL)
Anna Louise F, Williams
STATE OF VIRGINIA:
COUNTY OF SOUTHAMPTON, to-wit:
The foregoing instrument was acknowledged before me this day

of September, 1977 by Clarence Williams and Anna Louise F. Williams.
My commission expires

Notary Public

<4




MoYLER, MOYLER AND RAINEY
ATTORNEYS AND COUNSELLORS AT Law
508 Nowra MAaIN STRE2T
J. EDWARD Morizs . P.0. Box 778 TRLEPHONB B6O-B163
J. EDWARD Morien, J&. FRANKLIN, VIRGINIA 23861 ARes, Cons 804
Jaxues E. Raxny

May 2, 1979

Honorable James C. Godwin

441 Market Street

Suffolk, Virginia 23434
F

<’7‘/Lp In re:L/ﬁ;:;s and Marks vs. Williams
1lliams vs., Flythe

Dear Judge Godwin:

If you will recall, Francis Clark and I appeared before you on April
24th, 1979 in your office in Suffolk to argue the demurrers which Francis Clark
had previously filed, specifically, a demurrer to the Bill of Complaint filed
in the Marks and Marks vs. Williams matter, a supplemental demurrer filed in
said matter, and a demurrer to a Petition filed in the Villiams vs. Flythe
matter. You sustained Mr. Clark on all three demurrers, to which we excepted.
At this time, we would respectfully request you to reconsider your decision
in this matter within the twenty-one day period in which this matter must lie
in the breast of the Court, or in the alternative, hear further arguments on
this matter. Our request goes only to the original demurrer filed in the Marks
and Marks vs. Williams matter and the demurrer filed in the Williams vs. Flythe
matter. We agree with Mr. Clark on his supplemental demurrer and would request
with respect to said demurrer that we te given leave to amend our Bill of Com-—
plaint, deleting all references to breach of contract. With respect to the de-
murrer to the Bill of Complaint in the Marks and Marks vs. Williams matter and
the demurrer to the Petition filed in the Williams vs. Flythe matter, both of
which are based on the same factual situation and principles of law, we would
respectfully submit the following.

In the Marks and Marks vs. Williams matter, our Bill of Complaint
requested specific performance of Clarence Williams, the defendant, to convey
to the plaintiffs his interest in certain real property in Southampton County,
Virginia. We did not make the wife of Clarence Williams & defendant in this
matter. We alleged in said Bill of Complaint that Clarence Williams "refused -
and still refuses to comply with the agreement™ he had previously entered. Mr.
Willians has not answered and given the reasons for his noncompliance and,
therefore, the same is unknown. With reference to the Petition, the Marks
were simply trying to stay further proceedings in that matter until the Court
ruled with respect to their specific performance suit.

We submit to you that at no time does the Bill of Complaint nor the
Petition attempt to allege why Mr. Williams will not comply with the agreement
he previously executed. Mr, Clark sets forth that the wife of Clarence Williams
will not sign the deed and therefore Mr. Williams does not have to convey if the
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wlfe does not sign, since all parties contemplated the wife's signature. In
fact, Mr. Clark's demurrers state as follows: "The parties were not to be bound
thereby except and unless the deed attached to the contract was executed by both
Clarence Williams and his wife." We submit to your Honor that whether or not
the wife will or will not sign a deed conveying her dower interest is a factual
situation which has been neither admitted nor denied. One cannot garner from
the pleadings the alleged answer to this factual situation.

A demurrer, according to Michie's Jurisprudence, is
e o o 8 pleading by which the pleader objects to proceeding
further because no case in law has been stated on the other
side, and of this he demands the judgment of the Court be-
fore he will proceed further. It lies only for a matter
already apparent on the face of the pleadings, or which is
made so to appear by oyer. It presents a question of law
only, to be decided by the Court. It in effect says: Admit
all you say to be true, the law affords you no relief in
the form sought. (6A Michie's Jurisprudence 3)

And further, on page 6, it is stated
A demurrer is addressed to matters appearing on the face
of the pleadings and in aid of it. The Court cannot look
to facts appearing in any other parts of the record.

And on page 7,
A basic rule concerning demurrers is that a demurrer pro-
perly lies for only such defects as are apparent on the
face of the pleading. It cannot allege matter foreign
to the pleading. Thus, if a defect is not apparent in a
declaration, the deéfendant should show the objection by
plea or answer. A demurrer can never be founded on mat-
ter collateral to the pleading to which it is opposed,
and must therefore, as a general rule, be decided without
reference to extraneous matter.

And on page 16, it is specifically stated
A question of fact cannot be settled on demurrer.

We submit to the Court that it 1is purely a question of facts as to
whether or not the wife of Clarence Williams will sign the deed. Ve further
submit that her signature is at issue in this case only collaterally, the
collateral issue necessarily having to be determined by the evidence presented
by the parties. For these reasons, we feecl that the Court should overrule the
defendant's demurrers, both to the Pill of Complaint and to the Petitionm.

With respect to ir. Clark's argument as to the specific performance
issue, we strongly disagree with his position, but, be that as it may, we de-
finitely feel that his argument is premature. In reviewing his memorandum
which he filed with you on the date of our arguments, we find no legal argu-
ment vhatsoever, only an argument as to what the facts were. We submit to
the Court that the parties involved are more competent to testify as to what
the situation was at that particular time than is Mr. Williams' attormey,
particularly vhen he is arguing a demurrer.

<6



We reiterate our position that whether or not the exhibit filed with
the Pill of Complaint was- an offer, or whether or not it was a contract, or
vhether or not it was a memorandum of a previous agreement, can only be deter-
mined by construing the writing executed by the parties in light of the inten-
tion of the parties. It becomes a legal question only after the factual issues
are determined. We are confident that we will have to face the argument pre-
sented by Mr. Clark at a later date; however at the same time, we submit that
we should not be faced with the argument at this stage of the pleadings.

In light of the above, we respectfully request the Court to overrule .
the demurrers in this matter, other than the supplemental demurrer filed, and
as to the supplemental demurrer, we request leave to amend the Bill of Complaint.
In the alternative, we would request that the Court hear further argument in

this matter.’

Sincegely,

Jamed] E. Rainey <L~\t::::>

JER/1r

cc: Mr. Francis E. Clark
Attorney at Law
P. 0. Box 216
Franklin, Virginfa 23851

Mr. Ceorge O. Pryant, Clerk
Circuit Court, Southampton County
Courtland, Virginia 23837
(Copy to be filed in Marks and Marks vs. Williams)

Mr. George O. Bryant, Clerk
Circuit Court, Southampton County
Courtland, Virginia 23837

(Copy to be filed in Williams vs. Flythe)

Racalved 4id fiicd, 6.2 u;\jﬁ—ft/---_....
day of ZQQJ. . 7
/
= L 7
/(:.;ff./;"z‘-ﬁ“’ v"‘-"’:-/ e
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* PARKER, CLARK & PARKER
) ATTORNEYS AT LAW
104 N. MAIN STREET
p. O. BOX 216
FRANKLIN. VIRGINIA 23851

GEORGE HINSON PARKER. JR. . TELEPHONE
FRANCIS K. CLARK . 504‘/503.215|
WESTBROOK J. PARKER ,

May 3, 1979

Honorable James C, Godwin, Judge
- Fifth Judicial Circuit
Municipal Building

Suffolk, Virginia 23434

Re: Woody G, Marks and Phyllis H. Marks
v. Clarence Williams

Clarence Williams v. Anna W. Flythe, et als
Dear Judge Godwin::

In response to Mr. Rainey's request for a rehearing in the
above matters I wish to set forth the following:

The Marks' offer states "We have had prepared tha attached
deed for execution by you and your wife and delivery to us.”" After
setting forth the consideration, the offer states that "Upon the delivery
of the ‘attached deed properly executed we will give you $15,000.00"
ete. At the end of the offer appears the language "Seen, approvad
and agreed to, and accepted:" and beneath this appeays the signature
of Clarence Williams,

The bill of complaint shows on its face that the deed was
never exacuted by anyone and was never delivered to the Marks, It
shows on its face that Clarence Williams instituted a partition suit

a considerable length of time after having signed the offer, which,
of course, constitutes an announcement by Mr., Williams that he never
intended to gell the property to Mr. Marks,

- Mr. BRainey desirss an evidentiary hearing for the purpose
of establishing the intention of the parties. If the language of the
offer and so called acceptance were ambiguous, then parole evidence
would be admissible to eatablish the intention. However, the language
15 not ambiguous and the intention of the parties is clearly stated on
the face of the offer.

<8



Honorable James C. CGodwin, Judge
Page Two .
May 3, 1979

The sum and substance of this case is that Mr. and Mrs.
Marks did not intend to be bound to purchase the property except
and until Mr, Willifams and his wife executed tha deed mentioned in
and attached to the offer. Mr. Rainey wants to introduce evidence
to establish the reason that the deed was never executed. This is
immaterial. The language of the offer requires that the deed be
exacuted by both husband and wife and delivered else the Marks were
not to be bound to purchase the property. Certainly, it was immaterial.
to the Marks why the wife might not execute the deed, the problem
which they wanted to guard against was being cbligated to purchase the
property with a defective title:| Further, the wife's signature was
not the only condition, the conditions were the execution and delivery
of a deed executed by both parties, and since no time is set forth
"within which Williams was required to deliver the deed properly executed,
there is no possible .construction which can be placed upon the language
of the offer and acceptance except to construe the same as meaning
“If and when the seller ever should decide to sell to the Marks,
then the Marks would be bound to purchase paying the stated considera-
tion and complying with the other terms of the offer." In other words,
contrary to the Marks being able to compel Mr. Williams to convey,
the situation is exactly the opposite. Indeed, the language requires
the Marks to purchase if at any time Williams might care to daliver
the properly executed deed, but there is no language which can be
found which will require Williams to ever deliver a deed. There is
further no language from which it can be implied that Williams must
have aone reason for not delivering the deed other than his own
personal whims,

In summary, the language of the offer and the acceptance
lends itself to only one construction and that 1s that 41f Willi{ams
should ever decide to sell to Marks, then Marks would be bound to
purchase if Williams could deliver good title., The reasons for
Williams' inability or refusal to execute the deed himself or to
requast his Wwife to execute the same are immaterial., The wholezarrange-
ment centered around delivery and execution of a deed by the seller
and his wife, and in absence of the execution and delivery of such
a deed nobody 1s to be bound.

I will be out of my office until June &, 1979, but realizing
that Mr. Rainey has to act within 21 days of the eatry of your order,
I have no objection to your deciding this matter on what is already
before you. '
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Honorable James C. Godwin, Judge
Page Three
May 3, 1979

With kindest personal wishes slways, I remain

Vexy truly yours,

F. E. Clark
FEC/nw

cc Mr. James E. Rainey, Attorney
Moyler, Moyler, Rainey and Cobb
Post Office Box 775
Fr in, Virginia 23831

\.Air. George O. Bryant, Clerk
Circuit Court of Southampton County
Courtland, Virginia 23837
(Copy to be filed in Marks and Marks v. Williams)

Mr. George O, Bryant, Clerk
Circuit Court of Southsmpton County
Courtland, Virginia 23837

(Copy to be filed in Williams v. Flythe)

Mr. Gilbert Francis, Attotney
Boykins, Virginia 23827



.I‘C"“Y‘LER, MOYLER AND RAINEY
A\TTORNEYS AND COUNSELLORS AT Law
506 NORTH MATX STREET

J. EDWARD MOYLER P.0.Box 775 TELEPHONRE 862-5133

J. EDWARD MOYLER, JR. FRANKLIN, VIRGINIA 23851 ARrea CopE 804
Jaxes E. RaxNEY

\

May 4, 1979

Honorable James C. Godwin
441 Market Street
Suffolk, Virginia 23434

In re: Marks and Marks vs. Williams
Williams vs. Flythe

Dear Judge Godwin:

Realizing that correspondence is not the most professional way to
argue a case, we feel compelled, however, to make a few comments concerning
the above matters.

1. Mr. Clark repeatedly refers to the exhibit attached to the
Bill of Complaint as an offer and an acceptance. It is our contention that
the writing, if not a contract itself, is a memorandum of a prior agreement.
In fact, the very first sentence in the very first paragraph is as follows:

"In accordance with our September 1lth, 1977 agreement as heretofore amended

2. Mr. Clark indicates that "the" deed was never executed. I
find nothing in the Bill of Complaint indicating whether or not 'the" deed
was executed.

3. Mr. Clark indicates that the Bill of Complaint shows on its
face that Mr. Williams instituted a partition suit. I find nothing in the
Bill of Complaint indicating that Mr. Williams instituted a partition suit.

ZZ We submit' that the intentions of the parties are not ascertain-
able from the exhibit filed with the Bill of Complaint. In fact, the inten-
tions of the parties, and for that matter, the draftsmen, were diametrically
opposite from what Mr. Clark would lead :the Court to believe the intentions
vere. However, be that as it may, our pleadings have matured only to the
level of a demurrer, and therefore both Mr. Clark's.argument and my argument,
with reference to the intention of the parties cannot be considered. We re-
peat that Mr. Clark's demurrer states as follows: "The parties were not to
be bound thereby except and tnless the deed attached to the contract was exe-
cuted by both Clarence Williams and his wife." We again submit to your Homor
that whether or not the wife will or will not sign the deed conveying her
gower interest is a factual situation’ which bas been neither admitted nor

eniied.
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‘Honorable” Jamés C. Godwin
Page Two
May 4, 1979

Since Mr. Clark will be out of his office several weeks, and there-
fore, would not be available for furtherarguments in this matter, we will with-
draw our request for further arguments, respectfully requesting that you re-
consider your previous decision based on the prior arguments and letters sub-
mitted.

For your information, I am enclosing Soth a copy of the Bill of
Complaint and a copy of the Petition.

JER/1r

cc: Mr, Francis E. Clark V//
Mr. George O. Bryant, Clerk
(2 copies - one to be filed in Marks and Marks vs. Williams and

one to be filed in Williams vs. Flythe)
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NOTICE OF APPEAL

Woody G. Marks and Phyllis H. Marks, plaintiffs, hereby give notice,
pursuant to the provisions of Rule 5:6 of the Rﬁles of the Supreme Court of
Virginia, of their Appeal from that certain final order entered in the above
styled matter on April 24th, 1979, to which action the said Woody G. Marks
and Phyllis H. Marks excepted. .

No tramscript or statement of facts, testimony or other incidents
of the case, other than those previously filed and made a part of the record

hereof, or to be hereafter filed.

WoOoDY G. and PHYL MARKS

BY

0f |Co 1
jCounse ‘\3

Mr. James E. Rainey

Moyler, Moyler, Rainey & Cobb

Attorneys at Law

P. 0. Box 775

Franklin, Virginia 23851
Counsel for Plaintiffs

CERTIFICATE

I hereby certify that a copy of the foregoing Notice of Appeal was

mailed to Mr. Francis E. Clark, Parker, Clark

Box 216, Franklin, Virginia 23851 on this the

:/’
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ASSIGNMENT OF ERROR

1. The Court erred in sustaining the demurrer of the defendant
in that the Court disregarded the plain meaning of the language of the
agreement made by and between the blaintiffs and the defendant.

2. The Court erred in sustaining the demurrer of the defendant
in that the Court exceeded the proper limitations of the office of a de-
murrer which said limitations have been established by statute and case
law.

3. The Court erred in sustaining the demﬁrrer of the defendant

in that the same is not in accord with the law of specific performance of

contracts for the sale of land in Virginia.
4. The Court erred in not allowing the plaintiffs leave to
amend their Bill of Complaint upon the Court's sustaining the defend-

ant's supplemental demurrer.
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