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Bill of Complaint
June 26, 1981
Your Complainant respectfully represents unto
the Court as follows:
1.

The parties hereto are the owners in fee

simple of a certain tract of real property lying
and being in the County of Roanoke, Virginia, and
more particularly described as follows:
Lot 9, Block EE, according to plat of
Section No. 9, Penn Forest, which plat
is recorded in Plat Book 8, Page 41, in
the Clerk's Office of the Circuit Court
for tpe County of Roanoke, Virginia.
2.

That by Decree entered June 24, 1981, in

the Circuit Court for the County of Roanoke,
Virginia, the Complainant was granted a divorce a
vinculo matrimonii from the Respondent.
3.

Your Complainant is desirous of

partitioning said real property in a method
provided by law and, due to the interests and
circumstances of the parties, partition in kind is
not practicable.
WHEREFORE, your Complainant prays that
.partition of the aforesaid real property be made
by the Court in this cause in one of the modes
prescribed by law or, in the alternative, that the
property be sold by the Court and the proceeds

therefrom divided among those entitled to interest
therein.
Respectfully submitted,
BARRY L. HAUSMAN
By counsel

Answer
September 16, 1981
Comes now the defendant, Constance T.
Hausman, and for her answer to the Bill of
Complaint filed against her says as follows:
(1)

Defendant admits the

alleg~tions

of

Paragraphs 1, 2 and 3 of the Bill of Complaint.
(2)

Defendant alleges the existence of a

first lien deed of trust and avers she is entitled
to compensation for her payment of principal on
said note and compensation for her payment of
principal on another note and deed of trust the
proceeds of which were used as a down payment on
the property, as·is more fully shown in her
Cross-Bill filed herewith.
WHEREFORE, Defendant requests allotment of
the whole property to her upon payment to
Complainant of such sums of money as his interest
therein may entitle him to receive and prays that
2

this cause be referred to a Commissioner in
Chancery for a determination of all issues herein,
and for such other and further relief as to equity
may seem meet and the nature of this case may
require.
CONSTANCE T. HAUSMAN

BY COUNSEL

Order of Planters National Bank
and Trust Co. to intervene
October 26, 1982
This day came the Planters National Bank and
Trust Co., by counsel, asking leave to file its
Petition to intervene in this partition suit, and
was argued by counsel.
For good cause shown it is hereby ADJUDGED,
ORDERED and DECREED that The Planters National
Bank and Trust Co. is a party to this partition
suit.
ENTER:

10/26/82

Lawrence L. Koontz, Jr.
Judge
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Transcript of commissioner's hearing May 28, 1982
Barry L. Hausman

[16]

DIRECT EXAMINATION
BY MR. ROBRECHT:
Q.

State your full name, please.

A.

Barry L. Hausman.

Q.

Where do you reside?

A.

Port St. Lucie, Florida.

Q.

I

think we have stipulated to a whole lot of

these things, but just briefly, you -- your former
wife is Constance T. Hausman; is that right?
A.

Yes.

Q.

You all are divorced?

A.

Right.

Q.

And, you had a Property Settlement Agreement

that was incorporated into the Divorce Decree?
A.

Yes.

Q.

And, there is a residence located in the Penn

Forest Subdivision in Roanoke County?
A.

Yes, sir.

Q.

And, she has been in the house with your

children since you

al~

separatedi is that right?

A.

That is correct.

Q.

There's been an appraisal of that that's been

introduced into evidence; is that correct?
4
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A.

Yes, sir.

Q.

And, as far as you know, it's not possible to

partition the property in kind in anyway, is it?
A.

Correct.

Q.

Have you received

offers from your wife to

~ny

buy out your interest in the property?
A.

No.

Q.

Would you be amenable to that if that was

possible?
A.

Yes.

Q.

Is it your understanding she might want to

stay there?
A.

Yes.

Q.

But, you'd be willing to do that if she made

an offer?
A.

Yes, sir.

Q.

Otherwise, go on with the Partition Suit and

have the property divided?
A.

Right.

Q.

I'm going to wait for rebuttal on this Deed of

Trust for the down payment, but as far as liens
that you know about, I believe, did you not put a
lien on there for your portion of your equity in
the property?
5
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A.

Yes.

Q.

Who is that in favor of?

[18]

It will be of

record, but -A.

I 1 m sorry.

Q.

In favor of what bank?

A.

First Federal Savings and Loan.

Q.

Did you put a lien on the property with regard

to the equity in the house your wife not being a
party to it?
A.

Yes, sir.

Q.

What amount is that?

A.

That is one-half of the appraisal of the

property set forth -Q.

But, as I understand it, Mrs. Hausman didn't

sign this?
A.

No.

Q.

This is a lien only as to your equity in the

property?
A.

Correct.

Q.

And, that's of record in Roanoke County?

A.

Yes, sir.

Q.

And, who was the bank that that's in favor of?

A.

Forgive me, but I forgot the name of the

institution.
. 6
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Barry L. Hausman
Q.

It's in North Carolina, I believe.

A.

Planter's Bank in North Carolina.

Q.

What amount is it?

A.

The amount was $12,000.00.

Q.

That's another lien on there in

add~tion

to

what we have discussed?
A.

That is correct.

THE COMMISSIONER:

That is after the previously

existing liens?
THE WITNESS:

Yes.

THE COMMISSIONER:
MR. ROBRECHT:

That will be found up there?

Yes.

I think that's all I'm going

to put on at this point.
THE COMMISSIONER:

Was any lien put on there,

since I haven't got the record before me?

Was

that put on there after the judgment for support?
THE WITNESS:

Yes, sir; I believe it was •

MR. ROBRECHT:

Yes, I can tell you that.

•

THE COMMISSIONER:

I'll fine that out on the

records, but for the purpose of this question
MR. ROBRECHT:

You've got the two on the house for

the mortgage and you've got the child support and
you've got his equity, Deed of Trust.

7
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THE COMMISSIONER:

[20]

Is that all you want to ask him

at this point?
MR. ROBRECHT:

I think so, at this point.
CROSS EXAMINATION

BY MRS • PERKINSON:.
Q.

Mr. Hausman, do you own any real estate

property in the State of Virginia now?
A.

No, I do not.

Q.

You don't maintain any bank accounts or

business associations in Virginia at this time?
A.

Not at this time, no.

Q.

Are all of your assets located in the State of

Florida?
A.

Yes, they are.

Q.

You don't own any remaining assets in North

Carolina?
A.

No, I don't.

Q.

You were at an earlier hearing for child

support and you were asked to post a bond to
secure the payment of child support, were you not?
A.

I believe the topic was brought up.

Q.

And, you have not to date been ordered to post

such a bond for the payment of your support; is
that correct?
8
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Barry L. Hausman
A.

No.

Q.

And, in fact, you have no bond or any sort of

security for the payment of child

suppo~t

located

in the State of Virgnia; is that correct?
MR. ROBRECHT:
THE WITNESS:

I

think we can stipulate to that.

Right.

BY MRS. PERKINSON:
Q.

Mr. Hausman, there have been occasions when

you have been more than one·, two, three months
behind in you child support; is that correct?
A.

That is correct.

Q.

And, there have been occasions in which you

have changed employment?
A.

Yes.

Q.

Even changed the state of employment?

A.

One time.

Q.

How many jobs have you had since you and

Connie received your Final Decree of Divorce?
A.

Two.

Q.

And, how long was it approximately between the

time you left one job and the acquisition of a new
job?
A.

Just about -- not quite one-half year with one

from the time of leaving Roanoke.
9
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position was a consulting position, an interim
position until the new company that
involved with was formed.

I

became

So, it was just about

one and a half years with one and four months with
the other in a consulting capacity.

Then, I went

with the new company when it was formed.
Q.

So you were fully employed the whole time?

A.

With the exception of a seven-week period that

the consulting position that
to pay me and

I

I

was in was unable

have since filed litigation seeking

payment on that in the State of North Carolina.
Q.

And, if you saw that the date of the Decree

was 1979, child support decree, that would be
correct to you?

A.

Yes.

Q.

During that period of time there have been two

occasions on which you have been called on to come
back here because you were behind in your support
payments?
A.

Because of

--

I

was called back on error on

Connie's part in neglecting or forgetting that

I

made the first payment directly to her instead of
to the Court.

So, I would say one time I was

called back.
10
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[22]

But, at two hearings it was alleged you were

behind in child support payments; is that correct?
A.

Yes.

Q.

You are speaking of a time in which you

weren't paying to the Juvenile Court although you
were instructed to pay them directly?
A.

It was my mistake.

I made them directly to

Connie.
Q.

Are you current on child support now?

A.

Yes.

Q.

Were you current a month ago?

A.

I believe I may have been one-half payment or

one payment behind.
Q.

Didn't your attorney appear -- as far as

you've been advised -- because of child support
payments were behind, you couldn't come from
Florida?
A.

Yes.

Q.

In the past forty days?

A.

I believe so.

Q.

Now, you paid the sum of $390 per month for

two children?
A.

That is correct.

Q.

What are your children's ages?
11
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A.

Shana is eleven, Jena is six.

Q.

Have you made the May 5th payment yet?

A.

Yes, I have a copy of the money order with me

today.
Q.

When did you mail that to the Court, the

Juvenile Court?
A.

The payment was mailed on the 24th.

Was

lvlonday the 24th?
THE COMMISSIONER:

Monday was the 24th.

BY Z.,lRS. PERKINSON:
Q.

on
A.

You mailed the payment due on the 15th of May
t~e

24th of May?

Correct.

That is one of the reasons we wanted

a hearing with Judge Koontz because the employment
I

have now

I

am not paid every two weeks.

There

is a first of the month payment once a month.
paid monthly and then

I

I'm

receive a commission check

on the 20th of the month.

So, we are looking at

what's been causing the delinquency right now is
the dates, the dates that I am actually receiving
payments.

That's one of the reasons we wanted to

see Judge Koontz about moving the dates.
Q.

Mr. Hausman, with a child support payment of

$390 there would be no problem paying two or three

12
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days in advance of the date they are payable to
the Juvenile Court, is there?
A.

The one on the first of the month presents no

problem, the one on the 15th of the month is
presenting the problem.
Q.

You are aware that you could pay $390 at the

first of the month and not worry about the rest of
the payment?

A.

I wish I could, but the budget wouldn't quite

handle it that way.
Q.

Mr. Hausman, you have been sued in the State

of North Carolina for judgments?
A.

Yes.

Q.

As well as the State of Virginia?

A.

Correct.

Q.

Have you been sued for payment of money, civil

suits in Florida?
A.

No.

Q.

What is the total amount of your indebtedness

in North Carolina, the approximate total amount?
A.

I don't know exactly offhand, I'm sorry.

can detest (attest) that the $12,000.00 to
Planter's was set up with the bank.
Q.

Have you been sued on that?
13
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A.

At my request,

I

[25]

told them to go ahead and

follow it through.
Q.

Any other suits for open accounts or payments

of bills in North Carolina?
A.

I have some slow-pay situations.

Q.

Law suits calling on you to pay for it?

A.

No, I don't know that I've been sued.

I

I know

have sent out letters requesting an

understanding on the nature of the slow-pay and
what caused the slow-pay situation and they all
have agreed to cooperate and work with me on it,
but to my knowledg.e, no judgments have been made.
Q.

You are aware that you have judgments in

Roanoke for bills such as Master Charge or Visa,
those types of bills; is that correct?
A.

Yes, that is corect.

Q.

And, to date those judgments are unpaid?

A.

At this time they are, yes.

Q.

And, in fact, you gave a bad check to one of

the banks, didn't you?
A.

No.

Q.

A dishonored check?

A.

No.

What I did in front of Mr. Robrecht, the

gentleman was given the check with no date placed
14
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on it and I instructed him to please hold the
check because we -- my understanding was we were
going to be having a hearing concerning the house
and partitions and I anticipated seeing something
resolved on that at that time.

But, it was not

dishonored and no date was placed on it.

*

*

*

*
Constance T. Hausman

[34]

DIRECT EXAMINATION
BY MRS. PERKINSON:
Q•. State your full name

fo~

the Record, please.

A.

Connie T. Hausman.

Q.

Would you be willing to accept the house as an

allotment in kind depending on the total amount of
money you would have to pay to purchase the
property?
A.

I don't understand the question.

Q.

Do you ask the the house be sold and the money

divided based upon the Commissioner's Ruling or
would you like to have property deeded to you
after all the liens are resolved?

Would you like

to buy the house?
A.

No, I wouldn't like to buy the house.
15
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[34]

I realize you have not yet testified, but

don't you feel you are entitled to more than his
equity in the home to be reimbursed?
She is leading the witness.

MR. ROBRECHT:
THE WITNESS:
~lR.

I don't understand the question.

ROB RECHT:

You are saying what she is going to

testify to.
THE WITNESS:

I want to reside in the house.

MR. ROBRECHT:

Everybody is trying to be

difficult.
MRS. PERKINSON:
MR. ROBRECHT:

I will withdraw the question.
I will stipulate as to whatever you

want to have her testify to.
BY MRS. PERKINSON:
Q.

Do you want the house sold or do you want to

live in the house?
A.

I want to live in the house.

MR. ROBRECHT:

I agree with all that.

THE COMMISSIONER:

Not knowing how things are

going to come out, you are not willing to say at
this time you will pay for any equity that there
might be in there going to him?
THE WITNESS:

That is right.

16
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PERKINSON:

~lRS.

[35]

She 1 d like the opportunity after

the amount of his equity is determined to address
herself to the possible payment of that equity.
THE COMMISSIONER:

Don't ask for allotment because

it can't be determined at this time, but she is
interested in obtaining the equivalent allotment
after various questions and priorities are
determined?
MRS. PERKINSON:
MR. ROBRECHT:

Yes.
Because she does want ultimately to

stay there.
THE COMMISSIONER:
that.

Okay, that will take ca+e of

I think you all should address or I think

we can stipulate that it should be worked out to
where she gets the house and after proper
consideration that will be in the best interest of
all the parties; the children, the Defendant and
the Plaintiff.
·MR. ROBRECHT:
THE
~RS.

No. question about that.
Is that a fair stipulation?

CO~~ISSIONER:

PERKINSON:

MR. ROBRECHT:

Yes.
Yes.

THE CONMISSIONER:

"Commissioner shall report on

any other matters deemed pertinent or which may be,
17
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asked by any other one of the parties."

[36]
I think

that is the one we have.
MRS. PERKINSON:

We have asked in our Answers and

Cross Bill for return of funds provided by the
Defendant as a down payment on this home. And we
do so on the legal theory of a ruling of
constructive trust where the funds have come from
one party and the property isn't held in that
party's name alone.
THE COMMISSIONER:

All right, let's have all your

witnesses on that subject and then Mr. Robrecht
will cross examine.
MR. ROBRECHT:

Is that really the only remaining

issue?
MRS. PERKINSON:

The only other issue that we

touch on due to his financial condition and the
repeated child support payment arrearage, that
there should be a bond with surety before the last
remaining asset of his is taken from the State of
Virginia.

There should be a bond with surety or

some sort of annuity for the benefit of those
children to see at their young ages that they
receive child support through their maturity.

18
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THE COMMISSIONER:

[37]

I would like to address that

and you two advise me.

Now, if the judgment is on

the equity on his part of the property is in
excess -- I mean, if the value of the property is
in excess of what the judgment would be in the
lifetime of the children.
MRS. PERKINSON:

It is not, it clearly isn't.

THE COMMISSIONER:
MRS. PERKINSON:

Therefore, you object
To him or any creditors that come

after the judgment for the child support.

We

don't think one cent should be paid to his
creditors after the date of this judgment for
child support payments because of his past history
and his testimony as to his debts in more that one
state and not only that, but we would ask that the
guardian ad litem review the records of the
Juvenile Court.
MR. ROBRECHT:
that.

We would take strong issue with

I'm not sure legally it can be done.

THE COMMISSIONER:

There is a law as to the

judgment for support that does cover that.

If

that is in excess of the balance of his half of
~

the equity after the mortgage
MR. ROBRECHT:

From judgments for the support?
19
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THE COMMISSIONER:
MR. ROBRECHT:

[38]

Yes.

It is a standing type judgment for

so much a month and I guess we could stay here all
day talking about whether -- I understand that
there are situations where a Court will require a
bond of somebody and I think it probably is in the
discretion of the Court to do it in some extreme
circumstances, but if we want to get into that, I
guess we -THE COMMISSIONER:

Can the entire judgment be

released for the life of these children?

This is

what I need to know and I need to -MRS. PERKINSON:

I'd like a chance to submit a

memorandum.
THE COMMISSIONER:

I think we should set up a

period of some weeks to submit authorities to me
on that because I don't know.
MRS. PERKINSON:

Given the testimony so far and

the additional testimony we will have abput the
payment history -THE

CO~~ISSIONER:

Exclusive of all that, I'm

interested in the legal aspect of that judgment as
to whether the property -- if the property is sold
and let's say it's sold and she gets half and half
20
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to him, will that half have to be held for that
judgment until the kids are of age and if they
d~e,

then it would probably go to him.

MR. ROBRECHT:

We can address that, but that

judgment, the lien of that judgment would be
released as you know and I don't think
necessarily
THE COMMISSIONER:

You mean without him

guaranteeing payment?
MR. ROBRECHT:

I don't think everytime you have a

judgment for child support you can liquidate
anything that anybody has.
discretionary sort of thing.

That is a
The Court might say

something ought to be held or maybe not.
THE COMMISSIONER:

Address to the legal rights not

.

to the Court's discretion.
to the legal rights.

I

I want it addressed as

can only find as to the

legal rights and the Court's discretion is
something that would come from him, from the
Court.

In other words, I could only find from

what the law is on it.

How much time do you all

want?

*

*

*

*
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FURTHER DIRECT EXAMINATION
BY MRS. PERKINSON:
Q.

What has been the payment history as you have

received payments from the Roanoke County Juvenile
Court for child support?
A.

~lost

of the time, late.

Q.

Can you give us how late varying from how many

days to how many days?
A.

Well, in the beginning it would run a week to

ten days, to two weeks late and then it started
running a month late.

It was to be $195 every two

weeks on the 15th and the 30th.
Then, we went to Court and he caught it up and
was fairly on time.

But, then he started saying

that checks were lost in the mail or the mailing
from Florida or North Carolina to Roanoke was
slow.

All the time it was, "I put the checks in

the mail and I don't know where the check is."
Then, it would be a ten days and then I might get
the check.
Then, in October I stopped getting any money
at all.
Q.

What year is this, please?

22
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A.

1981.

For approximately five months.

Then,

under threat of contempt -MR. ROBRECHT:

I object to that.

She can testify

what happened, but
A.
MR.

(continuation)
ROBRECHT:

under a contempt citation.

I object to that.

I don't think

she has knowledge of that.
A.

(?ontinuation) -- I took Barry to Court.

He

was not present, you were, Mr. Robrecht, and Judge
Koontz -MR. ROBRECHT:
A.

Now, .you are with the facts.

(continuation) -- Judge Koontz ruled Barry in

contempt of Court and that was sometime at the
beginning of April -- I don't know the exact date
-- at which point you pointed out that we had a
hearing with Colonel Hart on the 20th of April and
Judge Koontz said that Barry had until the 20th of
April to come up with the $1700 or he would put
him in jail for ten days under the contempt
citation.

That's what happened.

Then, he said

assuming we are going to see you on the 20th of
April and you became sick.

Currently, Barry

have not received payment for the 15th.
Q.

Of what month?
23

I

[47]

Constance T. Hausman
A.

Of May.

Q.

And, it is now the 28th?

A.

And, I don't care

~hat

you can show, the

payment for the first of May I received $95 of
that and I received $100 on the 15th of May.

That

is the May 1 payment I received the $95 to catch
up the 1st of May payment this past week on the
26th and I have not received -- as I said -- the
15th of May, so we are again falling delinquent.
Q.

Was the occurence on October of '81 unusual in

the payment of child support?
A.

I'm sorry?

Q.

Was late payment -- has this been unusual or

had it occurred more than once?
A.

It had occurred more than once.

Sometimes I

would run a month behind or two months behind or
Barry would and then he would catch up and then it
would fall delinquent again.
Q.

Has this caused any difficulty in the payment

of yours and the children's bills?
A.

Yes, it has.

When I was told that the money

was on its way or had been sent, I expected that
money to be there and I budgeted for it and it
24
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never came and it made it almost impossible to pay
bills or my mortgage or anything else.
Q.

You don't now nor have you since the very

beginning accepted payments from him directly?
A.

It all goes through the Juvenile Court.

Q.

Has there been any increase in child support

amounts since you separated?
A.

No.

Q.

Did you ask me to bring the case before the

Judge asking for security for the child support
when it

~as

behind?

A.

Yes, I did.

Q.

Do you recall specifically the result of that

hearing, your present one?
A.

Yes.

Q.

None was required at that time?

A.

No, I don't believe so.

Q.

Was Mr. Hausman living in Virginia at that

time?
A.

No, he was not.

THE COMMISSIONER:

Let me ask'a question.

Has

this been referred to the Juvenile Court for
entire handling or just being collected there?

25
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MR. ROBRECHT:

[49]

Payments are made by order of the

Circuit Court through the Juvenile Court.
BY MRS. PERKINSON:
Q.

Have you received any telephone calls about

where your husband is located?
A.

From whom?

Q.

Have you received any telephone calls

inquiring as to where Barry lives?
A.

From a lot of people.

MR. ROBRECHT:

I've received

I am going to object.

That is

hearsay and outside the scope.
BY MRS. PERKINSON:
Q.

So, you are aware of bills?

A.

Yes, I have some bills that have come to my

home.
Q.

Large bills?

A.

Yes.

Q.

Can you give us any idea of the amounts?

THE COMMISSIONER:

Were they addressed to you,

charged to you or
THE WITNESS:

One of the bills was addressed to

me, but it was because it was a store we had a
joint account.

That had evidently gone through a

central computer.
26

Constance T. Hausman
THE COMMISSONER:

[50]

But, the others were addressed

to him?
THE WITNESS:

Yes.
Did Y?U forward them to him?

THE COMMISSIONER:
THE WITNESS:

Yes, we forwarded the Shell Oil

Company one.
MRS. PERKINSON:

The only purpose of that question

was to establish she is aware of bills that he
owes.

I will withdraw it for any other purposes.

BY MRS. PERKINSON:
Q.

Do you believe that there will be anyway you

can enforce child support payments after he no
longer owns any property in Virginia?
A.

No.

Q.

Can you give us some reasons why you believe

that?
A.

There really would be nothing to tie him here.

He is not residing in Virginia anymore and I don't
assume he would be moving back to Virginia.
MRS. PERKINSON:

That's all the questions I have

about child support.
THE COMMISSIONER:

Does that end the examination

on that?
MR. ROBRECHT:

I want to cross examine.
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MR. SPENCER:

[51]

At this point I have no questions.
CROSS EXAMINATION

BY MR. ROBRECHT:
Q.

Mrs. Hausman, that is a little presumptious

that there is nothing to tie him here when he has
two children here.
A.

He has two children, but financially there is

nothing to tie him here.
Q.

Are you saying that you believe that simply

because he wouldn't have any property here that
since there is nothing that you

co~ld

get your

hands on he would have no reason to have contact
with the children and he might stop paying child
support?

Is that what you think he is going to

do?
A.

It's possible.

Q.

You don't know that, do you?

A.

No, I don't know that.

Q.

He has always somehow managed to get caught up

whenever you took him to Court or whatever?
A.

Yes, it seems so.

Q.

Your testimony -- you sort of put this thing

in a vacuum.

Hasn't he called you from time to
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[51]

time to tell you he was having problems and asked
for a little forebearance on your part?
A.

Yes, and I gave him forebearance.

Q.

Yes, he has probably tried your patience from

time to time because he's been late, hasn't he?
A.

Not that so much as the fact that he promised

payment and it never came.

He said it was in the

mail and it wasn't in the mail.
Q.

Did he relate to you the fact he is owed a

substantial amount of commissions from a former
employer in North Carolina?

Did he ever discuss

that with you that he had run into some real
difficulties?
A.

Yes, he told me that.

Q.

Mrs. Hausman, are you aware of anything that

Mr. Hausman has done to

provid~

for the education

of these children or anything like that?
A.

Mr. Robrecht, Barry

tal~

me that he has an

insurance -- when we were married, we had an
insurance policy for Shanna.
status of that policy.

I

don't know the

He tells me is still in

effect, but I don't know when to believe him and
when not to.
Q.

Let's just say what he told you.
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[52]

A.

He told

Q.

He told you he did this?

A.

Yes.

Q.

Has he said anything about the other child,

his having done anything?
A.

I don't remember that he said he was going to.

Q.

And, when was this he told you that?

A.

I think we discussed it within the last year.

Q.

Do you have any

q~estion

in your mind that he

loves those children?
A.

No, I don't.

Q.

You·said you mailed a bill you got from Shell

to Mr. Hausman?
A.

I gave it to my attorney to mail.

Q.

When was that?

A.

A few weeks ago.

Q.

Were you aware that since January you've had

an outstanding bill for half of the appraisal fee?
A.

No, I wasn't aware of that.

MR. ROBRECHT:

*

* *

That's all I have.

*
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[63]

RECROSS EXAMINATION
BY MRS. PERKINSON:
Q.

Mr. Hausman, you were incensed and outraged

when your employer didn't pay you the commission;
is that right?
A.

Oh, yes.

Q.

How did you expect the children to be fed and

clothed those five months you didn't pay child
support payments?
A.

That is why I contacted Connie and told her,

"You are going to have to tighten the belt a
little."
MR. ROBRECHT:

I object.

I direct him not to

answer that question.
MRS. PERKINSON:

I have a couple of questions

about the annuity.
BY MRS. PERKINSON:
Q.

You may stop making the payments at anytime;

is that correct?
A.

Sure could.

Q.

And, you could cash the policy anytime because

your are the owner?
A..

I could.
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c.

Barry L. Hausman
Q.

[ 6 4]

And, you could leave them with the current

balances?

You wouldn't have to make anymore

deposits, you could keep the annuities, but just
not make payments?
A.

One is ten years old and the other is four and

a half.
Q.

How much money do you make?

MR. ROBRECHT:

I object.

This is not .a child

support hearing.
MRS. PERKINSON:

He has been testifying as to why

he is five months in arrears.
MR. ROBRECHT:

It is relevant.

This isn't a child support hearing,

Diana.

*
Commissioner's Report
December 9, 1982
Pursuant to a decree of reference made and
entered in this cause on the 16th day of
September, 1981, whereby the said cause was
referred to the undersigned commissioner in
chancery to·take and state an account showing
certain matters heretofore listed, the undersigned
gave due notice to the parties, as required by the
32

terms of said decree, as can be seen from copies
of said notice attached to this report; that on
the 18th day of December, 1981, he would proceed,
at his office in the City of Roanoke, Virginia, to
execute said order; said hearing having been
continued by agreement of all counsel to the 28th
day of May, 1982.

Whereupon, your commissoner,

and counsel for both parties, the guardian ad
litem for the infant children of the parties being
present, duly examined the witnesses produced by
the parties touching the matters of inquiry by him
in reducing the examination to writing in the form
of depositions, which are herewith returned and
made a part of this report.

Also, commissioner

has examined the title to the property sought to
be partitioned; and since said hearing read the
petition filed by the Planters National Bank and
Trust Company on October 26, 1982 (subsequent to
the matter having been referred to the
commissioner) , said petitioner seeking to
.establish its lien of a deed of trust against the
interest of Complainant, Barry L. Hausman; and
also examined the documentary proofs before your
commissioner, which are also returned herewith.
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And thereupon, upon due consideration of all
of which your commissioner submits the following
report:
1.

Whether or not all parties in interest

are properly before the Court.
FINDING:

All parties in interest are properly

before the Court.
2.

The title of Complainant and Respondent

in this suit in and to the real estate mentioned
in Complainant's Bill.
FINDING:

Owners are Barry L. Hausman and

Constance T. Hausman, tenants in common.

Parties

were divorced a vinculo matrimonii by decree
entered the 24th day of January, 1981, which
dissolved a tenancy by the entirety.
3.

The annual and fee simple value of said

real estate.
FINDING:

a.

The annual and fee simple value of

said real estate is $83,000.00, as of January 4,
1982.
Exhibit "B" was a formal appraisal introduced
as the joint exhibit of the parties and agreed to
by both.
b.

Both parties agree. that the rents, over a

period of five years will not be sufficient to pay
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off either party's half interest in the equity in
the property.
4.

The liens of record, if any, against said

real estate, including all taxes,

toge~her

with

their priorities, amounts, and by whom held.
FINDING:

a.

Liens against entire property in

order of priority:
(1)

Deed of trust dated September 20,

1974, from Barry Leonard Hausman and Constance

Trompeter Hausman, to John M. Wilson, Jr. and
Henry W. Whiteside, Trustees, to secure Federal
Savings and Loan Association, payment of
$40,000.00, in Deed Book 1005, page 438.

(2)

Deed of trust dated June 7, 1976,

from Barry Leonard Hausman and Constance Trompeter
Hausman, to John M. Wilson and A. K. Hutcherson,
Trustees, to secure First Federal Savings and Loan
Association, payment of $8,800.00, in Deed Book
1043, page 408.

(3)

The above two liens have been

consolidated and the total due May 28, 1982, was
$45,674.39, with interest from May 28, 1982.

b.

Liens against interest of Barry L.

Hausman in order of priority:
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(1)

Judgment obtained in Circuit Court

of Roanoke County, dated 6/24/81, and docketed
6/30/81, at 8:45 a.m. - Constance T. Hausman v.
Barry L. Hausman

$195.00, payable on 15th and

30th of each month as child support and
maintenance - recorded in Judgment Lien Docket
Book 38, page 28.
(2)

Deed of trust dated March 16, 1981,

recorded March 27, 1981, at 3:45p.m., from Barry
L. Hausman to W. A. Breedlove and Raymond R.
Robrecht, to secure the Planters National Bank and
Trust Company, $13,000.00, in Deed Book 1164, page
460.
A petition was filed by the Planters Bank and
Trust Company which sought to establish the lien
of this deed of trust ahead of support judgment
entered in divorce decree June 24, 1981.
Since the judgment was incorporated in the
decree granting the final divorce that dissolved
the tenancy by entirety, and since the above deed
of trust against

~arry

L. Hausman's interest could

only take effect by virtue of said decree
dissolving the entirety, the commissioner finds
the support judgment of higher priority than the
deed of trust.

The deed of trust took effect only
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after the dissolution of the divorce, and under
doctrine of after acquired property.
(3)

Judgment obtained in Roanoke City

General District Court, dated 2/24/82, and
docketed 3/15/82, at 4:10 p.m. - John M. Oakey,
Inc. v. Barry L. Hausman- $1,910.00, plus 18%
interest from September 1, 1981, and $9.00 costs recorded in Judgment Lien Docket Book 34, page 85.
(4)

Judgment obtained in Circuit Court

of Roanoke City, dated 3/19/82, and docketed
3/22/82, at 8:45 a.m. - S. Albert Trompeter, t/a
Trompeter Brothers v. Barry L. Hausman $1,797.97, plus 25% attorney's fees, interest to
be computed at 10% per annum from 9/19/81, and
$4.00 costs - recorded in Judgment Lien Docket
Book 39, page 100.
(5)

Judgment obtained in Circuit Court

of Roanoke City, dated 3/22/82, and docketed
3/23/82, at 8:55 a.m. - S. Albert Trompeter v.
Barry L. Hausman- $12,803.47, plus interest at
10% from 11/9/81, until paid, and $2.00 costs recorded in Judgment Lien Docket Book 39, page
102.
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(6)

Judgment obtained in Circuit Court of Roanoke
City, dated 3/22/82, and docketed 3/23/82,
at 8:55 a.m.
S. Albert Trompeter, t/a
Trompeter Brothers v. Barry L. Hausman
$5,~44.00, plus interest at 10% from 6/9/79,
unt i 1 paid, and $2.00 costs - recorded in
Judgment Lien Docket Book 39, page 102.

(7)

Judgment
District

obtained in Roanoke City General
Court, dated 3/12/82, and docketed
3/26/82, at 3:30 p.m.
Virginia National
Bank v. Barry L. Hausman - $4,506.49, plus
i nt e r e s t a t 11 • 7 0% , f rom 1 I 2 8 I 8 2 , $ 1., 12 6 • 6 2
attorney • s fees, and $9.00 costs - recorded
in Judgment lien Docket Book 39, page 108.

(8)

Judgment
District

obtai ned in Roanoke City .Genera 1
Court, dated 3/12/82, and docketed
3/26/82, at 3:30 p.m.
Virginia National
Bank v. Barry L. Hausman- $6,398.71, plus
interest at 22.50% from 1/26/82, $1,599.67
attorney's fees, and $9.00 costs - recorded
in Judgment Lien Docket Book 39, page )08.

( 9)

City General
3/12/82, and docketed
Virginia National
3/26/82, at 3:30 p.m.
Bank v. Barry L. Hausman - $1 ,048.65, plus
interest a t 1 3 • 3 6 % f r om 1I 2 8 I 8 2 , '.$ 2 12 • 13
attorney • s fees, and $9.00 costs - recorded
in Judgment Lien Docket Book 39, page 108.
Judgment
District

obtained in
Court, dated

'TORN[YS, L 'T'D

't«>KE. VIRGII'CIA
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I

1
1

5.
Whether or not partition of said real estate can be
conveniently. made among the parties ent it 1ed thereto, and if
not, whether said real estate may be allotted to any one or more
of the parties who wi 11 accept it and pay therefor to the other
party such sums of money as his or her interest may entitle said
party to, or if partition of said real estate cannot be conveniently made, if the interests of those who are entitled to
same, or its proceeds, will be promoted by a sale of said real
estate, or by allotment of part, and sale of the residue. ·

FINDING:

a.

Partition cannot be conveniently made between the
.·
parties as it is a single dwelling and lot.

b.

The real estate caR be·· allotted to Defendant, who
has requested it provided future support payments
and other considerations get worked out .to the
best interest of all parties including their
children.
See stipulations at page 36 of testi ..
mony.

Your commissioner suggests one of the following·alterna ..
tives to accomplish this:
(1)

'·
The share of Complainant (after cB~ts
of
this proceeding are ·paid off the top from
the shares of both parties), be paid to the
special commissioner executing the deed to
Defendant pursuant to allotment, to be unvested and held in trust by such special
commis~ioner
to
cover
support
payments.
Commissioner
could
then
transfer
trust
p.r ope r t y t o t h e C1e r k of Co u r t t o c on t i n u e
the trust until exhausted in payment of
support, or until all support that can accrue
has been paid.
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( 2)

Defendant,

Constance

Trompeter

Hausman,

asl

part of payment made to receive the a 11 otment, could execute a lien, securing an
interest bearing note on ·complainant's share
of the property (less costs paid off the
top), such lien to be held by the special
co mm i s s i one r convey i n g the who 1 e property to
Defendant, as security for payment. of the

t.RT A HART

support judgment.
Interest and payments
could be credited to Defendant to the extent
of support payment.s due and unpaid, as such
support payments accrue.
6.
And said Commissioner shall also report on any other
matter 9eemed pertinent by him or which may be asked by any one
of the parties.

FINDING:

a.

Resulting Trust
Defendant sought to establish
a resultant trust
..
in the property, in the amount of approximately
$26,000.00 for money from her estate that she put
into the purchase of the property.
'J.
conThe commissioner finds that no resulting or
,
structive
trust
was
created
as
to
monies
contributed by Defendant in purchase of the
property, it having been purchased by the parties
as tenants by the entireties, and payments made
by Defendant having been made whi 1 e the parties
were living together as man -and wife.
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b.

Lien of Support Judgment
The final divorce decree provides for payments of
$195.00 twice a month for
support of infant
children of the parties.
Commissioner finds that
the 1 i en of the support payments extends to pay-

ments due in the future.
117

Va.

728

(1915)

and

See Isaacs v.
Morris

v.

Henry,

Isaacs,
193 Va.

631 (1952).

above,
Sb.
and
Sa.
Commissioner
has,
under
suggested ways of handling the support judgment
the
property to
of
allotment
in
making
an
Defendant.

I

Respectfully submitted,
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Commissioner in Chan ery
RT & HART

Date:

nORNEYS. LTD.
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Exceptions to commissioner's report
December 17, 1982

The Planters National Bank and Trust Co., by counsel,
hereby notes the following exceptions to the report of James P.

Har1

!Jr., Commissioner in Chancery, which was heretofore filed in this
cause:

I'respect

1.

Exception is made to the Commissioner's finding with

to that part of inquiry No. 4 relating to the liens against

the interest of Barry L. Hausman and their order of priority, and,
in particular, the Commissioner's finding that the lien of The
Planters National Bank and Trust Co. (represented by a Deed of Trust

.

dated March 16, 1981, recorded March 27, 1981, in Deed Book 1164,
'page 460) is inferior to the lien of a child support judgement
!<such judgement having been entered by this Court on June 24, 1981,
jand docketed on June 30, 1981, in the matter of Constance T.

HausmaTI

iv. Barry L. Hausman,_ recorded in Judgement Lien Docket Book 38,
!page 28).
1

2.

Exception is made to the Commissioner's suggestion

!with respect to inquiry No. 5 relating to the allotment of the sublject real estate to Constance T. Hausman because such an allotment
w.

I
F. HANf:R
::>RNEVAT LAW
IANOOAH BL.OG

I;would

be prejudicial to the interest of not only The Planters Nation

'40KE, VA 24011

42

Bank and Trust Co. but all the creditors who hold a lien against the
subject property.
ATIONAL BANK AND TRUST CO.

II

Notice of September 6, 1983

Please take notice that on September 7, 1983, at
8:45A.M., the defendant, Constance T. Hausman, will appear,
by counsel, before. the Honorable Lawrence L. Koontz, Jr.,

Judge of the Circuit Court of Roanoke County, Virginia, to
require Planters National Bank to prove its claim.
CONSTANCE T.
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HAUS}~N

Motion of September 6, 1983

Comes now the defendant, Constance T. Hausman, by
counsel, and moves the Court to require the Planters
National Bank and Trust Co. to prove its debt and in support
of her motion states that on August 13, 1982, Planters
National Bank filed its Petition to intervene in these
proceedings; und that by Order dated October 26, 1982,
Planters National Bank and Trust Co.

w~s

made a party to

this partiti,on suit; and that on December 17, 1982, Planters
Ha tional Bank filed exceptions to the Commissioner's Repor·t
and memoranda in support b~ its position, but that to dat~,
Planters National Bank has filed no complaint which

deftndant could answer

l)Or

has Planters

N~tional

Bank baeh

required to prove by swor11 testimony the validity o± its
debt.

~- -....1 • .: ...... - -·-
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September 20, 1983

AFFIDAVIT OF ROBERT E. JAMES, JR.
Robert E. James, Jr. first being duly sworn, deposes and says:
1.

I am a Vice-President of The Planters National Bank and

Trust Conpany (.,PNB"), the intervenor in this action.
2.

On Marcn 16, 1981, PNB loaned and disbursed to Barry L.

Hausman the sum of $13,000.00, which loan was evidenced by a note of
the same date, a copy of which is attached hereto as Exhibit A and is
incorporated herein by reference, and which was secured by a deed

of

trust in favor of W. A. Breedlove and R. Raymond Robrecht, Trustees,
which is of record in the Clerk's Office of the Circuit Court of
Roanoke County in Deed Book 1164 at
3.

p~ge

460.

The unpaid principal balance of the said loan outstanding

on the date of this affidavit is $ 18,109.84
4.

As of the date of this affidavit, interest on the said

principal balance has accrued, at the rate of 16% per annum, and is
unpaid since

March 16,

, 19_..§.!_.
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5.

Under the terms of the note evidencing the said loan, Mr.

Hausman owes and is liable to PNB for an attorney's fee, which debt
and liability are likewise secured by the said deed of trust.
the

tern~

Under

of the said note, the amount of such attorney's fee is 15%

of a sum, computed on the date of payment, equal to unpaid principal
and interest accrued on such unpaid principal.
This the

~~

}J,.. -aay of September,

SWORN to and subscribed
before me on this the

;3d day

of September, 1983.

Notafy Public
My

Co~ssion

Expires:
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C. 2]1!0:!

'.

Grc~n!ihoro
f:ufl rorJ
l\. c. :! 7L&'J')
·- tL"ii • ·- · • ---·-· · ·-· ·• ·,:;,;.;r·--;;.;.. ';.dT.;i'-·- ·- ·-·R"uower(s) represent herewith that lhe loan evidl!nced hereby is bcinf olJbined (or the followin& primary purpose:
:.G; Personal. ramily or Household, 0 Far mine Ot>erations. 0. Business.
.
IUJNflCJWU U(fHUk(St.

t!lrry L. 1!.'1 U!Jr:Jall

----.,~

.... n.~ttt\1

l!i-A liil ton

l!k.~i;;re.··uor-·----

rlnCC!

fOil VA!U[ RE CliVlD. to wat, rnoncy loaned. the above-named. undcr:;wncd BORHOWEH-OEBlOR(S) (herernaltcr collcchvclr tcrmc~1
··uuHOR''J, jurntly and st:vt!lally (il more than om: Debtor). promi~c(s) to pay to the order of the above named Bzn~ (hereine:tller tcrrm~l.l
.. II.NO(R") al tiS Olhce in the above City, or at such other place as LU~DER shall designate, the sum of _.Dd.Ltccn TJm~:mL

.. _'!:n~ -~·~! ~~-v::=~:-.:--

-

- - - - (S__.U ....0.00.-00_) DOLLARS with inlcru~t

lrorn lhr d;.lc hc~rcol on thtt unpatd principal balance due from time to lime, at the aereed Contract Rate of 1 6 09 %per annum unlll pttad;
and uudtr~·~~ncd ~-l~o prormst!(s) to pay the Group Credit life/Disability Insurance Premium, if either or both were requested, at the prcnuum rate~
ur cost spcc•ftcd and thscloscd in the 1rulh·in-lcndinc D•sclosure Statement previously furnished as to this secured transactson, said payments ol
prmcipal, interest and. Grou~ cred1t insura.nce prenuums to be paid as below provi~~d. and payments received shall be applied fusllo Gtoup
cred1l unuranc.e prcm•ums, If any; then to mterest. both accwr.d to the date of cred1lmg of payment: next to DELINQUENCY CHAR~ES due: and

Ihen to lhc unpaid principal balance. Undersigned further shall h2ve the right to cancel such Group and/or Individual Credit Insurance at any
time. See reverse hereof lor ··credit Insurance Rescission Right.'"
PAYMEIT TERMS: TOTAL OF PAYMENTS is payable:
1\incty.:::ane fkJys
,
after date. o n - - - - - - - 19
: or payable in consecutive monthly (
N/A
) installments'. commencing on
--~· 19
• in
equal payments of S
:or as follows: _ __
-~ r~rr~E~~J[ $13,567.20, du~ June~-:15~·~1~9~8~1~--------------------------------------------------------------.. ---. . .. ·----··· .... ···--·------·- --·· -·· .. ··...--· ·-- ....
-·
·---J,:t:~ en inq~ulat J.l;;j·i~H:ilt (IJ If tl•t:thd l1f:U:. a £::All0(Jil P/\YI.1[1H) of $. _. _!·:[A. -·- . . -·
·- ·- ..
. .• due on
• 19
(Said BALLOON PAYMENT may not be refinanced if not paid when due):. tcte:lher with a
deliRquency charge of 5% of each installment in default for 10 or more days after the end of the calendar month in which said installment
w2s due or $6.00, whichever is the lesser. Further. in case suit is instituted upon DEBTOR's Default (as hereinafter ·defined). to er.force
collection of any unpaid balapce here.unde! or otherwise to enforce this CONTRACT. DEBTOR agrees to pay all collection and leg~ I ex~en.ses
and the reasonable attorneys fees pa1d or mcurred by LENDER. LENDER stipulates and agrees that 15% of the sum of the unpa1d prmc1pal
and all interest due thereon at the time suit is instituted by LENDER shall be deemed reasonable attorneys' fees of LENDER: II is und~rsloo.d
and agreed that additional amounts may be advanced by the holder hereof, from lime to time, as provided in the Deed(s) ofT rust secunng thrs
Note.
·
·
·
bch of the undersigned, whether Maker-Debtors, Sureties, lndorsers or Guarantors, and all others who may become liable for ~II or any part
of the OBLIGATIONS evidenced and secured hereby, do hereby jointly and severally: Waive presentmen~ demand. protesL nohce of protest
and/or dishonor and also notice of acceleration of maturity on Default or otherwise. Further, they agree that LENDER may, from timet~ time,
extend ar renew THIS NOTE for any period (whether or not longer than the original period of the Note) and grant any releases, comprom1ses or
indulgences with respect to the Note or any extension or renewal thereof or any security therefor, or to any party liable thereunder or here~nder. ·
all without notice to or consent of anr of the undersigned and without affecting the liability of 'the undersigned hereunder. The unders1gned.
further. waive notice of acceptance o their guaranty and ex,pressly agree to pay all amounts hereunder, upon demand, without requiring any
action ar proceeding against the principal Debtor-Maker(s) or any collateral.
··
THIS DEED Of TRUST NOTE IS SUBJECT TO THE ADDITIONAL PROVISIONS. WARRANTIES. UNDERTAKINGS ANP RIGHTS SET FORTH ON THE
REVERSE SIDE HEREOF. THE SAME BEING INCORPORATED HEREIN BY REFERENCE.
Tbis Note is secured by a Deed of Trust daled.
l!arcb 16,
, 19_BL. executed by above DEBTOR to
W. A. Breedlove
, Trustee for above LENDER. constituting a second
lien upon real property
located in City of Roanoke
-~
Roanoke
County, Nlrllb~dla, and duly recorded in the
P.DS.D.oY..e .
County Publi~ Registry.
WITNESS the Hand(s) and Seal(s) of the undersigned, this sealed instrument beinR executed and delivered on the date first above written.
Each of the undersigned herewith expressly adopts as his seal the word ..SEAL· appearing beside his signature below:
IN TESTIMONY WHEREOF, the above corporate DEBTOR has
IN TESTIMONY WHEREOF each individual DEBTOR has hereunto set
caused this instrument to be er.ecuted in its corporate name by its
his hand and adopted as his seal the word .. SEAL" appearing beside
- - - - - - - President, attested by its
his si~nature, this instrument being executed and delivered on the
Secrel~Y. and its corp~rate sea~ to be her~to affix_ed, al! by the lawful
date firsl ..above ...writlen. "'.~)' /.
·
order of 1ls Beard of Dtrectors ftrst duly g1ven, w1th sa1d mstrument
..
~ L-/
---being delivered on the dale first above written:
Debtor: ·
... ·-r .{
/ ~~----- (SEAL)

--- ------

X

,/.

t

.l

oooo:--------------.. (SEAL)

Oebtor: _ _
By:
!. TTf~i·

----------~--(SEAL)

\.";Z.WS\1~-

President

Debtor: _ _ _ _ _ _ _ _ _ _ _ _ _ _ (SEAL)
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Decree of October 3, 1983
THIS CAUSE came on to be heard upon the Bill of Complain 4
the Answer thereto, upon depositions taken by the Commissioner
after timely notice to the parties, upon the report said Commissioner filed in the Office of the Clerk of this Court on
December

7 ,

1982, the exceptions to said report by Planters

National Bank: particularly upon the prayer of said Bill of
Complaint that the hereinafter described property be decreed to
be sold and that the sale of same be approved and confirmed,
and was argued by Counsel.
AND the Court having heard the argument of counsel and
having considered the record and the briefs filed in this cause
does RATIFY, APPROVE and CONFIRM the report
Commissioner in Chancery except as

o~

James P. Hart, Jr.,

to.th~·Comrnissioner•s

finding

that the lien of the judgment for child support in favor of
Constance T. Hausman is superior to the deed of trust lien of
Planters National Bank and Trust Company against the interest of
Barry L.

Haus~an

in the real property which is the subject of

this suit; and the finding of the Commis.sioner in this re.gard

is hereby set aside, overruled and modified, and it is accordingly ADJUDGED, ORDERED and DECREED that the deed of trust lien
of Planters National Bank and Trust Company has priority over
the child support judgment of Constance T. Hausman against the
interest of Barry L. Hausman in said real property, to which
ruling counsel for Constance T. Hausman and the Guardian ad

Lite~.

for the infant children except. The Seoterrber 7, 1983 notion of Constance T. Hau.srran is oYerruled, to vhich rul~ she excents;
ACCORDINGLY, the Court makes the following findings:
1.

The real property which is the

An

~ubject

of this

,

I;

suit is known

~s:

Lot 9, Block EE, according to plat of
Section No. 9, Penn Forest, which plat
is recorded in Plat Book 8, page 41, in
the Clerk's Office of the Circuit Court
for the County of Roanoke, Virginia.

I

,.

i'
I

;. Court.
..i

2.

All parties in interest are properly before the

3.

Barry L. Hausman and Constance T. Hausman are the

owners of said real property as tenants in common they having
been divorced a vinculo rnatrimonii by decree entered June

24,

: 1981, which dissolved a .tenancy by the entirety.

4.

The annual and fee simple value of said real estate

was $83,000 as of January 4, 1982.

:.

The rents over a period of

I

five (5) years are not sufficient to pay off either party's
interest in the equity of the property.
5.

Liens against the entire property in order of

..

:·priority are:
a.

Deed of trus.t dated September 2 0, 19 74, . from

Barry Leonard Hausman and Constance Trompeter Hausman, to'John M.
Wilson, Jr. and Henry W. Whiteside,
Federal Savings and Loan
Boo~

~rustees,

Associ~tion,

to secure First

payment of $40,000, in Deed

1005, page 438.

b.

Deed of trust dated June 7, 1976, from Barry

Leonard Hausman and Constance Trompeter Hausman, to John M.
: Wilson, Jr. and R. K. Hutcherson, Trustees, to secure First
Federal Savings and Loan Association, payment of $8,800, in Deed
Book 1043, page 408.

An

c.

The above two liens have been consolidated and

the total due May 28, 1982, was $45,674.39, with interest from
May 28, 1982.
6.

Liens against the interest of Barry L. Hausman in

order of priority are:

a.

Deed of Trust dated March 16, 1981, recorded

·March 27, 1981, at 3:45p.m., from Barry L. Hausman

to~·

A.

Breedlove and Raymond ·R. Robrecht, to secure the Planters National
IONO R ROBRECHT ·

Bank and Trust Company, $13,000.00, in Deed Book 1164, page 460.

LAW OFFICES

b.

Judgment obtained in.£ircuit Court of Roanoke

:.county, dated 6/24/81, and docketed 6/30.81, at 8:45a.m. : Constance T. Hausman v. Barry L. Hausman - $195.00, payable on
I,

15th and 30th of each month as child support and

maintenan~e

-

recorded in Judgment Lien Docket Book 38, page 28.
c.
1

Judgment obtained in Roanoke City General District

Court, dated 2/24/82, and docketed 3/15/82, at 4:10p.m. -.John
M. Oakey, Inc. v. Barry L. Hausman- $1,910.00, plus 18% interest
from September 1, 1981, and $9.00 costs - recorded in

Judg~ent

Lien Docket Book 34, page 85.
d.

Judgment obtained in Circuit Court of Roanoke

City, dated 3/19/82, and docketed 3/22/82, at 8:45 a.m. - S. Albert
Trompeter, t/a Trompeter Brothers v. Barry.L. Hausman $1,797.97,
plus 25% attorney•s fees, interest to be computed at 10% per
annum from 9/19/81, and $4.00 costs - recorded in Judgment Lien
· Docket Book 39, page 100.

e.

Judgment obtained in Circuit Court of Roanoke

City, dated 3/22/82, and docketed 3/23/82, at 8:55 a.m. -

s.

Albert Trompeter v. Barry L. Hausman - $12,803.47, plus interest
at 10% from 11/9/81, until paid, and $2.00 costs - recorded in
Judgment Lien Docket Book 39,·page 102.

f.

Judgment obtained in Circuit Court of Roanoke

City, dated 3/22/82, and docketed 3/23/82, at 8:55 a.m. - S.
Albert Trompeter, t/a Trompeter Brothers v. Barry L. Hausman $5,344.00, plus interest at 10% from 6/9/79, until paid, and $2.00
costs - recorded in Judgment Lien Docket Book 39, page 102.
g.

Judgment·obtained in Roanoke .. City General District

Court, dated 3/12/82, and docketed 3/26/82, at 3:30 p.m. - Virginia
Nat~onal

Bank v. Barry L. Hausman - $4,506.49, plus interest at

c.

11.7%, from 1/28/82, $1,126.62 attorney's fees, and $9.00 c6sts recorded in Judgment Lien Docket Book 39,· page 108.
h.

Judgment obtained in Roanoke City General District

Court, dated 3/12/82, and docketed 3/26/82, at 3:30 p.m. - Virginia
National Bank v. Barry L. Hausman- $6,398.71, plus

intere~t

at

22.50% from 1/26/82, $1,599.67 attorney's fees, and $9.00 costs recorded in Judgment Lien Docket Book 39, page 108.
i.

Judgment obtained in Roanoke City General

District Court, dated 3/12/82, and docketed 3/26/82, at 3:30 p.m.
Virginia National Bank v. Barry L. Hausman - $1,048.65, plus
interest at 13.36% from 1/28/82, $212.13 attorney's fees, and
$9.00 costs - recorded in Judgment Lien Docket Book 39, page 108.
7.
p~rties

Partition cannot be conveniently made between the

as the subject property is a single dwelling and lot.

Neither of the parties desire to accept an allotment and pay
the other such sums of money as his or her interest would entitle
him or her to receive.

It is to the best interest of the parties

to this suit that the subject property be partitioned by a sale
thereof and division of the net proceeds by a Special Commissioner
or Commissioners.
8.

No resulting or constructive trust was created

as to monies contributed by the defendant in purchase of the
subject real property, it having been purchased by the parties
as tenants by the entireties, and payments made by the defendant
..

were made while the parties were living together as husband and
wife.
9.

The

Co~issiqner's

fee of $1,350 is approved.

All of which is accordingly ADJUDGED, ORDERED and
DECREED.
It is therefore further ADJUDGED, ORDERED and DECREED
that Raymond R. Robrecht, Esquire, and Diana M. Perkinson, Esquire,
be and they hereby are appointed Special.Cornrnissioners· for the
purpose of selling said property at public or private sale as
advantageously as possible; and said Special Commissioners shall
execute a special warranty deed to the purchaser(s) thereof; and
upon receipt of the purchase·price therefor, said Special
Commissioners shall pay the costs of this proceeding, including
the costs set forth on page four {4) of this Order, shall pay off
all liens against said real property as set forth on pages two {2) ,
NO A ROBRECHT

\W or=FtCES
r'l.

three (3) and four {4) of this Or:der, and shall thereafter

, •• ,...,... . . . . "

52

I
: ~

!

distribute·the net proceeds of said sale as follows:

One-half

I

; of said net proceeds to Constance T. Hausman and the other one-half
'! of said proceeds to be used to satisfy the aforesaid liens

of record against Barry L. Hausman and any sums remaining thereafter be·paid to Barry L. Hausman.
'I

..

And said Special Commissioners shall report

~o

the Court

I
I.

ij how they have executed this Order, submitting their accounting
therewith.

Prior to entering into their duties as Special Commissioner·
the said Raymond R. Robrecht, Esquire, and Diana M.
Esquire, shall enter into a bond in the amount of

Perkip~n,

$~~~~~-~~------

with corporate surety.
TI1e Court also finds that it has adequately consiclered thP.
And this cause is continu~} J~

ENTER this

.1__ da.y

of

·

~

-;h'cof John lvf. O~y_r Inc., in this proceediii' ·· thout it being
therefore ORDERED that t~e Petit1on of Jo M. Oakey, Inc.
this proceecling is denied, to \-7hich rulin , it excep· .
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interests')·~·:

Notice of appeal
October 21, 1983

The defendant, Constance

T.

Hausman, hereby gives

notice of appeal from the decree of this Court entered on
October· 3, 1983, and further gives notice that the
transcript of depositions before the Commissioner in
Chancery having previously been filed, that neither a trial
transcript nor statement of facts will be filed, all in
compliance with Rule 5:6 of the Rules of the Supreme Court
of Virginia.
CONSTANCE T. HAUSHAN
BY COUNSEL
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Assignments of error

In establishing the priority of liens against husband's
interest, the trial court erred in overruling the
commissioner to give priority to the bank's deed of trust
over judgment for child support because:
1.

On March 16, 1981, husband could not create a lien

in the chain of title by executing a deed of trust on
property held as tenants by the entireties.
2.

Upon entry of the divorce decree, the doctrine of

after acquired property did not transform bank's ineffective
deed of trust into a valid lien entitled to priority over ·
child support judgment.
3.
(1)

Where bank had knowledge of two material facts:

that husband had no alienable interest in real estate at

the time the deed of trust was executed and recorded, and
(2)

that child support order had been entered against

husband which was, or would become, a lien on his property,
then bank is not a creditor who obtained security in good
faith, and is not entitled to equitable relief.
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Decree a vinculo matrimonii
June 24, 1981
This cause came on this day to be heard upon the Bill of Com-

II

plaint, Answer, and depositions taken on behalf of the Complainant, notice

"r,I,,

of same having been duly and timely served on the Defendant.

li

!'

!l

UPON CONSIDERATION WHEREOF, the Court doth find from the

i:

evidence, independently of the admi~sions of the parties, that both of the

i!

~I

parties hereto are members of the White race and over the age of eighteen .

..

(18) years; that they were lawfully married in Charleston, South

!·

Carolina on October 11, 1966; that neither is a member of the Armed

:i
,,

Forces; that there are two (2) children of said marriage, to-wit: Shana

•'.,
II
'I

I•

..

Hausman, aged nine (9) years, and Jenna Hausman, aged four (4) years;

I'
I

I

fi

that the Defendant is a bona fide resident of the State of Virginia and has

1!

,,
j

been for six (6) months or more preceding the commencement of this suit;

I

II

:t

li

that the parties last cohabited as husband and wife in Roanoke County,

I

I·
fl

,,
I'
..

Virginia; and, that the parties have lived separate and apart from each
other for a period in excess of one (1) year with intent so to do, the· same

·I

I

I
I·

I~

,.
II

I.

is hereby ADJUDGED, ORDERED and DECREED.
It further appearing that the Complainant is entitled to the relie!

sought in the Bill of Complaint, it is accordingly ADJUDGED, ORDERED

•I

i·
Ill. ftOBRI!:CHT

..

and DECREED that the Complainant be, and he hereby is, granted a

56

Decree of

Divorce~

vinculo m atrimonii from the Defendant upon the

1:

I

grounds of continuous separation for a period in excess of one (1) year.

It further appearing to the Court that the Defendant, Constance T.

I.

,,·J

Hausman, is a fit and proper person to have the custody and control of the

ji

.I

infant children of the parties, it is accordingly ADJUDGED, ORDERED

..

with him at reasonable and proper times under reasonable and proper

I

!!

circumstances.
It is further ORDERED that the Complainant pay the DefeHdant

I

I

as child support and maintenance for said children the sum of $195. 00 on

III,

the 15th and 30th of each month, said payments to be made through the

ll

I•

57

Roanoke County Juvenile and Domestic Relations District Court.

The parties have agreed to secure at their own expense
a Get in accordance with the Jewish faith.
It further appearing to the Court that the parties have entered
into a Separation Agreement dated November 1, 197 9 settling their marital
property rights, the same being fair and reasonable., it is accordingly
ORDER.ED that an executed copy of same be.. filed herewith, and said
Separation Agreement is Ratified, Confirmed, Approved, and Incorporated
as if more fully set forth herein.
I

A judgment for child support ordered herein shall be
docketed as a lien against the real estate bf the compla~nant.

I

I
'I

AQ.d, nothing further remaining to be done in this cause, the

r

same is hereby ORDERED stricken from the docket of this Court,. and the

li

Clerk is directed to furnish Certified copies hereof to Counsel for. each

I!
It
I!

party.

il
1:

ENTER:
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CER.TIFICA1E

In accordance with Rule 5:42 of the Rules of the Supreme
Court, I hereby certify that three true copies of the appendix
were mailed or delivered to the following counsel for appellees
on

August~

, 1984:

Raymond R. Robrecht, Esquire
102 North Market Street
Salem, Va. 24153
John W. F. Haner, Esquire
633 Shenandoah Building
Roanoke, Va. 24011
Eric R. Spencer, Esquire
1414 3rd Street, S.W.
Roanoke, Va. 24016
David G. Harrison, Esquire
Wetherington & Nelchionna
United Virginia Bank Building
P. 0. Box 90
Roanoke, Va. 24002
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Diana M. Perkinson

Diana M. Perkinson
Perkinson & Perkinson
115 West Kirk Avenue
Roanoke, Va. 24011
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