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APPLICATION FOR CORRECTION OF
ou SESSMENTS OF BUSINESS ENSE TAXES
~ Short Brothers (USA), Inc. ("Shorts (Usa)"), by counsel,

states the following in support of its Application:

Nature of Case

1. This is an Application to correct the assessment of
business license taxes by Arlington County for the years 1985 and
1986. Shorts (USA) is a wholly owned subsidiary of Short
Brothers Limited ("Shorts (Belfast)"). Shorts (Belfast)
manufactures and sells aircraft. Shorts (USA) represents its
parent in the United States. Arlington County has asserted the
right to tax Shorts (USA) with respect to sales and leases cf
aircraft manufactured by Shorts (Belfast) notwithstanding that
those transactions are closed outside Virginia, the aircraft are
delivered outside Virginia and never come into Virginia. It is
the position of Shorts (USA) that such assessments are contrary
to Virginia law and the United States Constitution which
prohibits taxation by Virginia or its localities of business done
by Shorts ‘(USA) in other states. By this Application, Shorts
(USA) seeks (i) correction of the County's erroneous assessments,
(ii) a refund of the erroneously assessed license taxeé to the
extent paid to the County, (iii) exoneration from the payment of
erroneously assessed license taxes that have not yet been paid to
the County, and (iv) an order restraininq the County from

collecting all erroneously assessed and unpaid license taxes.

Jurisdiction
2. This Court has jurisdiction of this case pursuant to

§§ 58.1-3984, 58.1-3987, and 58.1-3988 of the Code of Virginia



(1950), as amended (the "Virginia Code").

Venue
3. Venue is proper in this Court under Virginia Code
§ 58.1-3984 because the assessments complained of were made by

and in Arlington County.

Parties
4. Applicant is Short Brothers (USA), Inc.
S. Defendant is Arlington County, which assessed the

business license taxes contested by this Application.

General Allegations
6. Shorts (USA) is a wholly owned subsidiary of Shorts
‘(Belfast), an English publicAlimited company.

7. Shorts (Belfast) designs and manufactures commuter
aircraft in Northern Ireland. Some of those aircraft are sold or
leased to regional airline operators in the United States.

8. Under the terms of a representation agreement with its
parent, Shorts (USA) demonstrates Shorts aircraft to regional
airlines which are prospective purchasers, provides technical
services to 6perators of Shorts aircraft, and owns and leases
aircraft.

9. Shorts (USA) sells some aircraft directly to customers.

10. To facilitate the sale of Shorts aircraft, Shorts 3A)
" also enters into long-term lease transactions which are the
economic equivalent of a sale. These transactions involve ztne
sale of the aircraft to a third party lessor that leases tne
aircraft on a long-term basis back to Shorts (USA) which, .-
turn, leases the aircraft for a similar term to the airl:ine

operator.



11. The primary purpose for these lease transacticnrs .: ==

facilitate sales of Shorts aircraft.

12. In addition to its income from the sale of aircraft,
Shorts (USA) also receives miscellaneous income relating to its
aircraft sales. This income derives primarily from the sale of
spare parts to airline customers and providing flight instruction
to customers' pilots.

13. Spare parts are delivered directly to customers from
Shorts (Belfast) and are not stored or held in Virginia prior to
sale or delivery.

l4. Training services are provided outside Virginia by
subcontractors located outside Virginia.

15. For the years in issue in this case, Shorts sold or
leased.aircraft to over twelve airline operators throughout the
United States. Only one of those airlines was located in
Virginia.

16. Except for sales or leases to its one Virginia airline
customer, during the years in issue only'one airplane involved in
a sale or sale lease back transaction was located in Virginia
prior to the transaction. 1In every other iqstance, the gross
receipts treated as taxable by Arlington County grew out of sa.es
or leases by Shorts (USA) in which (a) the customer was located
outside Virginia and (b) the aircraft was never located 1in
Virginia at any time, either before or after the sale.

17. On December 20, 1986, Arlington County assessed Shor<s
(USA) with additional business license taxes in the follcwing
amounts (the "Assessments"):

se Ye Tax

1985 $11,918.52
1986 16,759.25



18. The Assessments were based on taxing Shorts (USA) as
being engaged in a "specialized occupation."

©19. Shorts is a wholesale merchant.

20. On February 9, 1987, Shorts (USA) filed a protest with
the Arlington County Commissioner of the Revenue protesting the
Assessments.

21. For almost two years, Shorts (USA), through its
counsel, remained in regular communication with the Commissioner
of the Revenue's office, providing additional information as
requested and seeking a resolution to this dispute.

22. Counsel for Shorts (USA) was advised by telephone on
the day this suit was filed that a favorable resolution of this
dispute was not possible. Shorts (USA) has never received a
formal reply from the County to its administrative appeal.

23. Shorts (USA) has exhausted its administrative remedies.

24. The Assessments complained of in this case wérelnot due
to the willful failure or refusal of Shorts (USA) to furnish
Arlington pounty'with any necessary information required by law.

25. The Assessments are er:onebus, illegal and invalid for
the following reasons:

(a) The business of Shorts (USA) was erroneously
classified as a "specialized occupation.”

. (b) The Assessments are erroneously based on taxing

receipts or purchases by Shorts (USA) from Shorts (Belfast).

(c) The Assessments violate Virginia Code § 58.1-
3703B(10).

(d) The Assessments tax receipts earned by Shorts
(USA) from business conducted outside Virginia and violate the

Due Process Clause of the Fourteenth Amendment of the United

States Constitution.



(e) The tax represented by the Assessments is not
fairly apportioned to the activities of Shorts (USA) in virginia,
in violation of the Due Process Clause of the Fourteenth
Amendment and the Commerce Clause, Article I, section 8 of the
United States Constitution.

(f) The Assessments discriminate against interstate
commerce in violation of the Commerce Clause, Article I, section
8, of the United States Constitution.

WHEREFORE, Shorts prays for the following relief:

(a) An Order declaring that the Assessments are erroneous
to the extent based on receipts or purchases related to the sale
or lease of aircraft or aircraft parts or the provision of
services outside Virginia.

(b) An Order declaring that thevAssessments are erroneous
to the extent that any taxable receipts or purchases by Shorts
(USA) are not taxed at the rate applicable to wholesale
merchants.

_ (c{ An Order declaring that the Assessments are erroneous
to the extent based on receipts or purchases from Shorts
(Belfast).

. (d) An Order pursuant to Virginia Code § 58.1-3987
directing the appropriate Arlington County official to refund to
Shorts (USA) any part of the Assessments, including penalties and
interest, that is declared to be erroneous by this Court and has
been previously paid to the County by Shorts (USA).

(e) An Order restraining the Arlington County Treasurer and
other County officials from collecting any part of the
. Assessments with respect to the sale or lease of aircraft or

other goods or services made to customers outside Virginia and



which do not come into Virginia before delivery or provision to
the customer.

(f) An Order granting Shorts (USA) such further relief as
may seem just and proper.

SHORT BROTHERS

By

William L. S. Rowe
David S. Lowman, Jr.
Hunton & Williams
P. 0. Box 1535
Richmond, VA 23212
(804) 788-8410

John Jay Range
Hunton & Williams
2000 Pennsylvania Avenue N.W.
Washington, D.C. 20006
(202) 955-1500



-ANSWER

befendant, by counsel, has filed a Plea in Bar to so much of-
this Application that seeks correction of 1985 assessed business
license taxes and declines to answer any allegations regarding 1985
business license taxes until the Plea 'in Bar is decided. Defendant
answers the Application for Correction of Erroneous Assessments of
Business License Taxes in so far as applies to 1986 taxes by
referenqe to.its numbered paragraphs as follows:

Nature of Case

l. Defendant admits this suit is an Application for
Correction of 1986 assessed business license taxes and further admits
Arlington County through the Commissioner of the Revenue asserts the
right to tax applicant on its business gross receipts. Defendant
lacks sufficient knowledge to admit or deny that Shorts (USA) is a
wholly owned subsidiary of Short Brothers Limited, the nature of
Shorts (Belfast) business, the representative capacity of Shorts
(USA), the sit of transaction, and the sit of aircraft. The
remaining allegagions in paragraph 1 are conclusions of law which
Defendant is not required to answer.

Jurisdiction

2. Defendant admits this Court has jurisdiction of the
application insofar as it seeks correction of 1986 business license
tax assessments.

Venue

3. Defgndant admits paragraph 3.

| Parties

4. Defendant admits paragraph 4.

5. Defendant admits that Arlington County is the Party

defendant in suits seeking correction of assessments made by the



Arlington County Commissioner of the Revenue.

General Allegations

6. Defendant admits paragraph 6; '

7. Defendant is without sufficient knowledge to admit or deny
the allegations in pafagtaph 7. |

8. Defendant admits applicant engages in various business
activities but lacks sufficient knowledge to admit or deny the
remaining allegations in paragraph 8.

9. Defendant admits the allegations in paragraph 9.

10. Defendant admits that applicant engage:s .n the leasing of
aircraft but is without sufficient knowledge to ad-.: or deny the
remaining allegations in paragraph 10.

" 11. Defendant is without sufficient knowledge to admit or
deny the allegations in paragraph 11.

12. Defendant admits applicant receives income from various
business activities but is without'sufficient knowledge éo admit or
deny the reﬁaining allegations in paragraph 12.

13. Defendant is without sufficient knowledge to admit or
deny the allegations in paragraph 13.'

14. Defendant is without sufficient knowledge to admit or
deny the allegations in paragraph 14.

15. Defendant admits applicant sold and leased aircraft to
various peréons in calendar year 1985, which year's gross receipts
are the basis'for 1986 business license tax assessments, but
defendant is without sufficient knowledge to admit or deny the
remaining allegations in paragraph 15.

16. Defendant is without sufficient knowledge to admit or
deny the allegations in paragraph 16.

17. Defendant admits the Arlington County Commissioner

assessed additional 1986 business license taxes in the amount of



$16,759.25 on .December 20, 1986, but declines to answer the remaining
allegations in paragraph 17 until defendant's plea in bar to the
Application for Correction of 1985 taxes is decided.

18. Defendant denies the allegation in paragraph 18.

- 19, Defendant admits that Applicant derived some of its 1986
taxable gross receipts from wholesale activities but denies this is
the sole source of taxable gross receipts for 1986.

20. Defendant admits paragraph 20.

21, Defendant admits paragraph 21.

22. Defendant admits paragraph 22.

23. Defendant admits paragraph 23.

24. Defendant admits paragraph 24.

25. Defendant denies applicant was classified as a
specialized occupation and further denies that receipts or purchases
by applicant from Shorts (Belfast) were taxed. The remaining
allegations in paragraph 25 are conclusions of law which defendant is
not required to answer.

26. Any allegations not specifically admitted, including any
allegations in the prayer for relief or elsewhere, are denied.

Accordingly, defendant asks this Court to dismiss this
Application with prejudice and for such other relief as is deemed
appropriate.

ARLINGTON COUNTY, VIRGINIA
BY COUNSEL -

CHARLES G. FLINN
ARLINGTON COUNTY ATTORNEY

WA S
Bryan Camp
Assistgnt County Attdfney
#1 Courthouse Plaza, Suite 403
2100 Clarendon Boulevard
Arlington, VA 22201
(703) 358-3100
Counsel for Defendants
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CERTIFICATE OF SERVICE

I hereby certify that a true copy of the foregoing Answer to
Plaintiff's Application for Correction of Erroneous Assessments of
License Taxes was mailed, postage prepaid this 2 day of January
1990, to William L.S. Rowe and David S. Lowman, Jr. Hunton & )
Williams, Post Office Box 1535, Richmond, Virginia 23212 and John Jay
Range, Hunton & Williams, 2000 Pennsylvania Avenue, Washington, DC

20006, Counsel for Applicant.
Bryan (Jamp /é’




AMENDED APPLICATION FOR CORRECTION OF
ERRONEOUS ASSESSMENT OF BUSINESS LICENSE TAXES

Short Brothers (USA), Inc., ("Shorts (USA)"), by counsel,

states the following in support of its Amended Application:
NATURE OF CASE

1. This is an Amended Application to correct the
assessment of business license taxes by Ariington County for the
1986 tax year. Shorts (USA) is a wholly-owned subsidiary of
Short Brothers Limited ("Shorts (Belfast)"). Shorts (Belfast)
manufactures and sells aircraft. Shorts (USa) :epresents its
parent in the United States. Arlington County has asserted the
right to tax Shorts (USA) with respect to sales and leases of
aircraft manufactured by Shorts (Belfast) notwithstanding that
those transaétions are closed outside Virginia, the aircraft are
delivered outside Virginia and never come into Virginia. It is
the position of Shorts (USA) that such assessment is contrary to
Virginia law and the United States Constitution which prohibits
taxation by Virginia or its localities of business done by Shorts

(USA) in other states. By this Amended Application, Shorts (USA)

seeks (i) correction of the County's erroneous assessment, (ii) a
refund of the erroneously assessed business license taxes to the
extent paid to the County, (iii) exoneration from the payment of
erroneously assessed business license taxes that have not yet
been paid to the County and (iv) an Order restraining the céunty
from collecting all erroneously assessed and unpaid business
license taxes.
JURISDICTION

2. This Court has jurisdiction of this case pursuant to

§§ 58.1-3984, 58.1-3987, and 58.1-3988 of the Code of Virginia

(1950), as amended (the "Virginia Code").



VENUE
3. Venue is proper ih this Court under Virginia Code
§ 58.1-3984 because the assessment complained of was made by and
in arlington County.
PARTIES
4. Applicant is Short Brothers (USA), Inc.
5. Defendant is Arlington County, which assessed the
business license taxes contested by this Amended Application.
| GENERAL ALLEGATIONS
6. Shorts (USA) is a wholly-owned subsidiary of Shorts
(Belfast), an English public limited company.
7. Shorts (Belfast) designs and manufactures commuter
aircraft in Northern Ireland. Some of those aircraft are sold or

leased to regional airline operators in the United States.

8. Under the terms of the representation agreement with
its parent, Shorts (UsA) demonstrates Shorts aircraft to regional
airlines which are perspective purchasers, provides technical
services to operators of shorts aircraft, and owns and leases
aircraft.

9. Shorts (USA) sells some aircraft directly to customers.

10. To facilitate the sale of Shorts aircraft, Shorts (USA)
also enters into long-term lease transactions which are the
economic gguivalent of a sale. These transactions involve the
sale of tﬁg aircraft to a third-party lessor that leases the
aircraft on a long-term basis back to Shorts (USA) which, in
turn, leases the aircraft for a similar term to the airline
operator.

11. The primary purpose for these lease transactions is to
facilitate the sales of Shorts aircraft.

12. In addition, Shorts (USA) receives certain



miscellaneous income, primarily from the sale or lease of spare

parts to airline customers and from aircraft repairs. Spare
parts are delivered directly to customers from locations outside
Virginia and are not stored or held in Virginia prior to sale cr
delivery. Further, no purchaser of spare parts was located in
Virginia. Aircraft repairs are performed by out-of-state
independent contractors while the aircraft are located outside
Virginia. Shorts (USA) essentially acts as an agent for the
independent contractors to collect the cost of repairs from the
airlines.

13. For the tax year at issue in this case, Shorts sold or
leased aircraft to more than six commercial airline operators
throughout the United States. None of these airlines was located
in Virginia. ‘ >

14. 1In ail instances, the gross receipts treated as taxable
by Arlington County grew out of sales or leases by Shorts (USA)
in which (a) the customer was located outside Virginia and (b)
the aircraft were never located in Virginia at any time, either
before or after the sale or lease.

15. On December 20, 1986, Arlington County assessed Shorts
(USA) with additional'business license taxes for the 1986 tax
year in the total amount of $26,401.19 (the "Assessment"). The
County has also- sought penalties and interest.

15. The Assessment was based on taxing Shorts (USA) in part
as being engaged in a "specialized occupation®.

16. Shorts (USA) is a wholesale merchant.

17. On February 9, 1987, Shorts (USA) filed a protest with
the Arlington County Commissioner of the Revenue protesting the

Assessment.

13
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18. For almost two years, Shorts (USA), through.its
counsel, remained in regular communication with the Commissioner

of the Revenue's Office, providing additional information as

brequested'and seeking a resolution to this dispute.

19. Counsel for Shorts (USA) was advised by telephone on
the day this suit was filed that a favorable resolution of this
dispute was not possible. Shorts (USA) has never received a
formal reply from the County to its administrative appeal.

20. Shorts (USA) has exhausted its administrative remedies.

21. The Assessment complained of in this case was not due
to the willful failure or refusal of Shorts (USA) to furnish
Arlington County with any necessary information required by law.

22. The Assessment is erroneous, illegal and invalid for
the following reasons:

(a) The business of Shorts (USA) was erroneously
classified as a "specialized occupation."

(b) The Assessment is erroneously based on taxing
receipts or purchases by Shorts (USA) from Shorts (Belfast).

(c) The Assessment violates Virginia Code Section
58.1-3703B(10).

(d) Tﬁe Assessment taxes receipts earned by Shorts
(USA) from business conducted outside Virgihia and violate the

Due Process Clause of the Fourteenth Amendment of the United

States Constitution.

(e) The tax represented by the Assessment is not
fairly apportioned to the activities of Shorts (USA) in Virginia,
in violation of the Due Process Clause of the Fourteenth
Amendment and the Commerce Clause, Article 1, section 8 of the

United States Constitution.



(f) The Assessment discriminates against interstate
commerce in violation of the Commerce Clause, Article 1, section

8 of the United States Constitution.

WHEREFORE, Shorts (USA) prays for the following relief:

(a) An Order declaring that the Assessment is
erroneous to the extent based on receipts or purchases related to
the sale or lease of aircraft or aircraft parts or the provision
of services outside Virginia.

(b) An Order declaring that the Assessment is
erroneous to the extent that any taxable receipts or purchases by
Shorts (USA) are not taxed at the rate applicable to wholesale
merchants.

(c) An Order declaring that the Assessment is
erroneous to the extent based on receipts or purchases from
Shorts (Belfast).

(d) An Order pursuant to Virginia Code Section 58.1-
3987 directing the appropriate Arlington County Official to
refund to Shorts (USA) any part of the Assessment, including
penalties and interests, that is declared to be erroneous by this
Court and has been previously paid to the County by Shorts (USA).

(e) An Order restraining the Arlington County
Treasurer and other County officials from collecting any part of
the Assessment with respect to the sale or lease of aircraft or
other goods or services made to customers outside Virginia-and
which do not come into Virginia before delivery or provision to
the customer.

(£) An Order granting Shorts (USA) such further relief

as may seem just and proper.
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William L. S. Rowe

SHORT BROTHERS (USA), INC.

David S. Lowman, Jr.

John

hand-

Hunton & Williams
P. 0. Box 1535
Richmond, VA 23212
(804) 788-8410

Jay Range

Hunton & Williams

2000 Pennsylvania Avenue N.W.
Washington, D.C. 20006

(202) 955-1500

Of Counsel

CERTIFICATE OF SZRVICE

I hereby certify that on this 3rd day of December 1990, I

delivered a copy of the foregoing AMENDED APPLICATION FOR

CORRECTION OF ERRONEOUS ASSESSMENT OF BUSINESS LICENSE TAXES to

Bryan T. Camp, Esq., Assistant County Attorney, Arlington County,

#1 Courthouse Plaza, Suite 403, 2100 Clarendon Boulevard,

Arlington, Virginia 2:°01.




ANSWER

Defendant, Arlington County, Virginia, by Counsel answers
the Amended Application for Correction of Erroneous Assessment of
Business License Taxes by reference to its numbered paragraphs as
follows:

1. Defendant admits this suit is an Application for
Correction of 1986 assessed business license taxes and further
admits Arlington County through the Commissioner of the Revenue
asserts the right to tax applicant on its gross receipts from
engaging in business. Defendant lacks sufficient knowledge to
admit or deny that Shorts (USA) is a wholly owned subsidiary of
Short Brothers Limited, the nature cf Shorts (Belfast) businecs,
the representative capacity of Shorts (USA), the site of
transactions, and the site of aircraft. The remaining allegations
in paragraph 1 are conclusions of law which Defendant is not

required to answer, but if any answer is required, they are denied.

2. Defendant admits this Court has jurisdiction of this
amended application insofar as it seeks correction of the 1986
business license tax assessments under §11-59 of the Arlington

County Code for the business service occupation of leasing

aircraft which tax is in the amount of $16,759.25 plus penalty and
interest. Defendant hereby preserves its objection to the ruling
on the plea in bar and denies this court has jurisdiction of any
other tax assessments alleged in this case.

3. Paragraph 3 is admitted.

4. Paragraph 4 is admitted.

5. It is admitted that Arlington County is the party
defendant in suits seeking correction of assessments made by the

Arlington County Commissioner of the Revenue.

17
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6. Defendant is without sufficient knowledge to admit or

- deny the allegations in paragraph 6 and therefore denies them.

7. Defendant is without sufficient knowledge to admit or
deny the allegations in paragraph 7 and therefore denies them.

8. Defendant admits applicant engages in various business
activities but lacks sufficient knowledge to admit or deny the
allegations in paragraph 8. The terms of the agreement speak for
themselves and require no answer.

9. Defendant is without sufficient knowledge to admit or
deny the allegations in paragraph 9 and therefore denies them.

10. Defendant admits applicant engages in the leasing of
aircraft but is without sufficient knowledge to admit or deny the
remaining allegations in paragraph 10 and therefore denies them.

1l1. Defendant is without sufficient knowledge to admit or

deny the allegations in paragraph 11 and therefore denies them.

12. Defendant admits applicant receives income from
various business activities but is without sufficient knowledge to
admit or deny the remaining allegations in paragraph 12 and
therefore denies them.

13. Defendant admits applicant leased aircraft to various
persons in calendar year 1985, which year's gross receipts are the
basis for 1986 business license tax assessments, but defendgnt is

without sufficient knowledge to admit or deny the remaining

allegations in paragraph 13 and therefore denies them.

14. Defendant is without sufficient knowledge to admit or
deny the allegations in paragraph 14.

15. Defendant admits the Arlington County Commissioner
assessed additional 1986 business license taxes in the amount of

$16,759.25 for Arlington Code §11-59 business service activities



and in the amount of $9,641.94 for Arlington Code §11-62 sales

activities plus penalties and interest on both on December 20,
1986, but preserves its objection to the court's jurisdiction to
correct the §11-62 tax assessment as it was not challenged within
the statute of limitations provided by §58.1-3984 as it was in
effect at the time of the 1986 assessments. Defendant denies the
allegation in the second paragraph numbered "15."

16. Defendant admits that Applicant derived some of its
1986 taxable gross receipts from wholesale activities but denies
this is the sole source of taxable gross receipts for 1986.

17. Defendant admits paragraph 17.

18. Defendant admits paragraph 18.

19. Defendant admits paragraph 19.

20. Defendant admits paragraph 20.

21. Defendant denies paragraph 21.

22. Defendant denies applicant was classified as a
specialized occupation and further denies that receipts or
purchases by applicant from Shorts (Belfast) were taxed. The
remaining allegations in paragraph 22 are conclusions of law which
defendant is not required to answer, but if any answer in required,
they are denied.

23. Any other allegations whether in the prayer for relief
or elsewhere which are not specifically admitted, are denied.

Accordingly, defendant asks this Court to dismiss this
Amended Application with prejudice and for such other relief as is
deemed appropriate.

ARLINGTON COUNTY, VIRGINIA

Ve 2T

A9
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CHARLES G. FLINN
ARLINGTON COUNTY ATTORNEY

e X TRLL

Ara Tramblian e

Deputy County Attorney

#1 Courthouse Plaza, Suite 403
2100 Clarendon Boulevard
Arlington, VA 22201

(703) 358-3100

Counsel for Defendant

CERTIFICATE OF SERVICE

I hereby certify that a true copy of the foregoing Answer
to Plaintiff's Amended Application for Correction of Erroneous
Assessments of License Taxes was mailed, postage prepaid this 2
day of December, 1990, to William L.S. Rowe and David S. Lowman,
Jr. Hunton & Williams, Post Office Box 1535, Richmond, Virginia
23212 and John Jay Range, Hunton & Williams, 2000 Pennsylvania
Avenue, Washington, DC 20006, counsel for applicant.

&{//J«/L

Ara Trambliah




MENORANDUXN

TO: John Jay Range, Esquire
Michael P. McQuillen, Esquire
Counsel for Plaintiffs

Ara L. Tramblian, Esquire
Counsel for Defendant

Statement of Facts

SHORT BROTHERS (USA), INC. ("Short Brothers") challenges the
business license tax assessment by the Arlington County
Commissioner of Revenue for the 1986 tax year. "short Brothers" is
a Massachusetts corporation and a wholly owned subsidiary of "Short
Brothers" (Belfast). ‘"Short Brothers" (Belfast) designs and
manufactures commuter airplanes in Northern 1Ireland. "short
Brothers" represents its parent company by marketing its aircraft
in the United States for sale or lease. In the calendar year 1985,
"ghort Brothers" had two offices, one in California and cne in!

virginia. The California office was phased out in the early part;

of 198S.
Both parties agree that the 1986 tax assessment against "Short|

Brothers" was "in the amount of $16,759.25 under the business
service occupation tax category of the Arlington County License
Code" (Stipulation of Fact). The county Sased its assessment on|
"Sshort Brothar.'"_1985 gross receipts from the sale and lease of
airplanes and aircraft parts outside the Commonwealth of Virginia,
an amount totalling $4,795,499. The County also assessed "Short

Brothers" a business license tax in the amount of $9,641.94 under

the wholesale merchant tax category. This figure was based oni
"Short Brothers'" 1985 gross receipts from the sale of aircraft,|

$12,052,424. 29

b



For the calendar year 1985 "Short Brothers" allocated one
hundred percent (100%) of its 1985 gross receipts to the Arlington,
vVirginia office. Although all of the sales and leases of aircraft
in 1985 were made outside of the Commonwealth of Virginia, Oakley
Brooks, President of "Short Brothers (USA), Ind." admitted that
Arlington County was the base of operations for all of 'Short
Brothers'' lease activity for 1985. In 1985, "Short Brothers'"
salesmen were based in Arlington and they contacted customers from
Arlington. All of their lease transactions were approved in
Arlington, lease documents were generated in Arlington, executed
leases were kept in Arlington, and paynchto on the leases were
received in Arlington. Brooks also testified that advertising was
generated from Arlington and the advertising directed potential
customers to contact the Arlington office. He also admitted that
any painting or repair of aircraft was initiated by the Arlington
office along with the sale of parts. Furthermore, in referernce to
the sale of airplanes, documentation was sent to Arlington for
review, negotiation was done from Arlington and sale proceeds were
sent to the Arlington office.

"Short Brothers" does not dispute the gross receipt amounts or
the tax categories applied. However, "S8hort Brothers" does argue
that the tax assessment on out-of-state gross receipts from the
sales and leases of aircraft impermissibly burdens interstate
commerce in violation of the Commerce and Due Process Clauses of

| the United States Constitution.

Riscussion

"Short Brothers" alleges that the Arlington tax assessment in
questiog was a tax on out-of-state sales and leases and therefore,

unduly burdens interstate commerce and violates due process.




However, "Short Brothers" mischaracterizes the tax assessment. The
Arlington Ordinances §11-3, and §11-4 provide that an annﬁal
license tax shall be levied on persons conducting or engaged in
business in Arlington; the tax is imposed upon the privilege of
doing business in Arlington. The Quthority for levying such a
"business privilege tax" comes from the Virginia Code §58.1-3703
and 3708. Gross receipts, under Arlington County Code §l1-3, are
the basis for determining the license tax. This is not a tax on
gross receipts, gross receipts are merely the measure.

"Short Brothers" argued at great 1length in its trial

memorandum and at trial that its sales and leases where delivery of

the aircraft occurred outside Virginia, i.e. all of its sales and
leases for 1985, could not be taxed under §11-3 of the Cdunty Code

because of the Attorney General's December 14, 1990 Letter Opinion.

In that case, a computer company maintained an office in
Chesapeake. Salesmen solicited sales from that office but theE
manufacturing plant, located outside Virginia, delivered the.goods.f
In that 6pinion, the Attorney General did not state that the place
of destination of the goods is the situs of the tax, she did state,
however;

Whether only the sales destined for Chesapeake

or the sales destined for all of Virginia may

form the basis for the tax depends on whether

the company has a definite place of business

in another Virginia locality with a sufficient

nexus to impose the tax on sales destined for

that locality.
As applied to "short Brothers", that opinion indicates that a
locality may tax if it has a sufficient nexus to impose the tax on
sales with destinations outside the locality. As this memorandum
will provide, Arl<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>