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APPLICATION FOR CORRECTION OF 
ERRQNJOUS ASSESSM%NTS OF BUSINJSS LICENSE TAXES 

Short Brothers (USA), Inc. ("Shorts {USA)"), by counsel, 

states the following in support of its Application: 

Nature of case 

1. This is an Application to correct the assessment of 

business license taxes by Arlington County for the years 1985 and 

1986. Shorts {USA) is a wholly owned subsidiary of Short 

Brothers Limited {"Shorts {Belfast)"). Shorts (Belfast) 

manufactures and sells aircraft. Shorts (USA) represents its 

parent in the United States. Arlington County has asserted the 

right to tax Shorts {USA) with respect to sales and leases cf 

aircraft manufactured by Shorts (Belfast) notwithstanding that 

those transactions are closed outside Virginia, the aircraft are 

delivered outside Virginia and never come into Virginia. It is 

the position of Shorts (USA) that such assessments are contrary 

to Virginia law and the United States constitution which 

prohibits taxation by Virginia or its localities of business done 

by Shorts '(USA) in other states. By this Application, Shorts 

(USA) seeks (i) correction of the county's erroneous assessments, 

(ii) a refund of the erroneously assessed license taxes to the 

extent paid to the County, (iii) exoneration from the payment of 

erroneously assessed license taxes that have not yet been paid to 

the County, and (iv) an order restraining the County from 

collecting all erroneously assessed and unpaid license taxes. 

Jurisdiction 

2. This Court has jurisdiction of this case pursuant to 

§§ 58.1-3984, 58.1-3987, and 58.1-3988 of the Code of Virginia 
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(1950), as amended. (the "Virginia Code"). 

v•au• 
3. Venue is proper in this court under Virginia Code · 

§ 58.1-3984 because the assessments complained. of were ~ade by 

and. in Arlinqton County. 

Paz:1ries 

4. Applicant is Short Brothers (USA), Inc. 

5. Defendant is Arlington County, which assessed the 

business license taxes contested by this Ap~lication. 

General Allegations 

6. Shorts (USA) is a wholly owned. subsidiary of Shorts 

(Belfast), an English public limited. company. 

7. Shorts (Belfast) designs and manufactures commuter 

aircraft in Northern Ireland.. Some of those aircraft are sold or 

leased. to regional airline operators in the United. States. 

a. Under the terms of a representation agreement with its 

parent, Shorts (USA) demonstrates Shorts aircraft to regional 

airlines which are prospective purchasers, provides technical 

services to operators of Shorts aircraft, and owns and leases 

aircraft. 

9. Shorts (USA) sells some aircraft directly to custo~ers. 

10. To facilitate the sale of Shorts aircraft, Shorts ·_·s;..) 

also enters into long-term lease transactions which are t~e 

economic equivalent of a sale. These transactions invol·.-e t~:e 

sale of the aircraft to a third party lessor that leases :~e 

aircraft on a long-term basis back to Shorts (USA) which, ~~ 

turn, leases the aircraft for a similar term to the airll~e 

operator. 



11. The primary purpose for these lease transacticr.s .~ -~ 

facilitate sales of Shorts aircraft. 

12. In addition to its income from the sale of aircraft, 

Shorts (USA) also receives miscellaneous income relating to its 

aircraft sales. This income derives primarily from the sale of 

spare parts to airline customers and providing flight instruction 

to customers' pilots. 

13. Spare parts are delivered directly to customers from 

Shorts (Belfast) and are not stored or held in Virginia prior to 

sale or delivery. 

14. Training services are provided outside Virginia by 

subcontractors located outside Virginia. 

15. For the years in issue in this case, Shorts sold or 

leased aircraft to over twelve· airline opera·tors throughout the 

United States. Only one of those airlines was located in 

Virginia. 

16. Except for sales or leases to its one Virginia airline 

customer, during the years in issue only one airplane involved ~n 

a sale or sale lease back transaction was located in Virginia 

prior to the transaction. In every other instance, the gross 

receipts treated as taxable by Arlington County qrew out of sa~es 

or leases by Shorts {USA) in which {a) the customer was located 

outside Virginia and (b) the aircraft was never located Ln 

Virginia at any time, either before or after the sale. 

17. On December 20, 1986, Arlington County assessed Shc"~s 

(USA) with additional business license taxes in the follo~L~g 

amounts {the "Assessments"): 

License Year 

1985 
1986 

$11,918.52 
16,759.25 



18. The Assessments were based on taxing Shorts {USA) a!; 

beinq enqaqed in a "specialized occupation." 

19. Shorts is a wholesale merchant. 

20. on February 9, 1987, Shorts (USA) filed a protest with 

the Arlinqton County Commissioner of the Revenue protesting the 

Assessments. 

21. For almost two years, Shorts (USA), through its 

counsel, remained in regular communication with the Commissicmer 

of the Revenue's office, providing additional information as 

requested and seeking a resolution to this dispute. 

22. Counsel for Shorts (USA) was advised by telephone (::m 

the day this suit was filed that a favorable resolution of tl:-tis 

dispute was not possible. Shorts (USA) has never received a 

formal reply from the County to its administrative appeal. 

23. Shorts (USA) has exhausted its administrative remedies. 

24. The Assessments complained of in this case were nc't due 

to the willful failure or refusal of Shorts (USA) to furnisrL 

Arlinqton County with any necessary information required by laN. 

25. The Assessments are erroneous, illegal and invalid for 

the following reasons: 

(a) The business of Shorts (USA) was erroneously 

classified as. a "specialized occupation." 

(b) The Assessments are erroneously based on ta:~eing 

receipt• or purchases by Shorts (USA) from Shorts (Belfast) . 

(c) The Assessments violate Virqinia Code § 58.1-

37038(10). 

(d) The Assessments tax receipts earned by Shorts 

(USA) from business conducted outside Virqinia and violate: the 

Due Process Clause of the Fourteenth Amendment of the Unit.ed 

States Constitution. 



(e) The tax represented by the Assessments is not 

fairly apportioned to the activities of Shorts (USA) in Virginia, 

in violation of the Due Process Clause of the Fourteenth 

Amendment and the Commerce Clause, Article I, section 8 of the 

United States constitution. 

(f) The Assessments discriminate against interstate 

commerce in violation of the Commerce Clause, Article I, section 

8, of the United States Constitution. 

WHEREFORE, Shorts prays for the following relief: 

(a) An Order declaring that the Assessments are erroneous 

to the extent based on receipts or purchases related to the sale 

or lease of aircraft or aircraft parts or the provision of 

services outside Virginia. 

(b) An Order declaring that the Assessments are erroneous 

to the extent that any taxable receipts or purchases by Shorts 

(USA) are not taxed at the rate applicable to wholesale 

merchants. 

(c) An Order declaring that the Assessments are erroneous 

to the extent based on receipts or purchases from Shorts 

(Belfast). 

(d) An Order pursuant to Virginia Code § 58.1-3987 

directing the appropriate Arlington County official to refund to 

Shorts (USA) any part of the Assessments, including penalties and 

interest,· that is declared to be erroneous by this court and has 

been previously paid to the county by Shorts (USA). 

(e) An Order restraining the Arlington County Treasurer and 

other County officials from collecting any part of the 

.Assessments with respect to the sale or lease of aircraft or 

other goods or services made to customers outside Virginia and 
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which do not come into Virginia before delivery or provision to 

the customer. 

(f) An Order granting Shorts (USA) such further relief as 

may seem just and proper. 

William L. s. Rowe 
David s. Lowman, Jr. 

Hunton & Williams 
P. o. Box 1535 
Richmond, VA 23212 

(804) 788-8410 

John Jay Range 
Hunton & Williams 

SHORT 

2000 Pennsylvania Avenue N.W. 
Washington, D.c •. 20006 

(202) 955-1500 

.... 



ANSWER 

Defendant, by counsel, has filed a Plea in Bar to so much of· 

this Application that seeks correction of 1985 assessed business 

license taxes and declines to answer any allegations regarding 1985 

business license taxes until the Plea·in Bar is decided. Defendant 

answers the Application for Correction of Erroneous Assessments of 

Business License Taxes in so far as applies to 1986 taxes by • 

reference to its numbered paragraphs as follows: 

Nature of case 

1. Defendant admits this suit is an Application for 

Correction of 1986 assessed business license taxes and further admits 

Arlington County through the Commissioner of the Revenue asserts the 

right to tax applicant on its business gross receipts. Defendant 

lacks sufficient knowledge to adm~t or deny that Shorts (USA) is a 

wholly owned subsidiary of Short Brothers Limited, the nature of 

Shorts (Belfast) business, the representative capacity of Shorts 

(USA), the sit of transaction, and the sit of aircraft. The 

remaining allegations in paragraph 1 are conclusions of law which 

Defendant is not required to answer. 

Jurisdiction 

2. Defendant admits this Court has jurisdiction of the 

application insofar as it seeks correction of 1986 business license 

tax assessments. 

Venue 

3. Defendant admits paragraph 3. 

Parties 

4. Defendant admits paragraph 4. 

5. Defendant admits that Arlington County is the Party 

defendant in suits seeking correction of assessments made by the 

7 



Arlingt~n County Commissioner of the Revenue. 

General Allegations 

6. Defendant admits paragraph 6. 

1. Defendant is without sufficient knowledge to admit or deny 

the allegations in paragraph 7. 

a. Defendant admits applicant engages in various business1 

activities but lacks sufficient knowledge to admit or deny the 

remaining allegations in paragraph a. 
9. Defendant admits the allegations in paragraph 9. 

10. Defendant admits that applicant engagef .n the leasing of 

aircraft but is without sufficient knowledge to ad~ .t or deny the 

remaining allegations in paragraph 10. 

11. Defendant is without sufficient knowledge to admit or 

deny the allegations in paragraph 11. 

12. Defendant admits applicant receives income from various 

business activitie·s but is without sufficient knowledge to admit: or 

deny the remaining allegations in paragraph 12. 

13. Defendant is without sufficient knowledge to admit c)r 

deny the alleg~tions in paragraph 13. 

14. Defendant is without sufficient knowledge to admit or 

deny the allegations in paragraph 14. 

15. Defendant admits applicant sold and leased aircraft to 

various persons in calendar year 19a5, which year's gross receipts 

are the basis for 19a6 business license tax assessments, but 

defendant is. without sufficient knowledge to admit or deny the 

remaining allegations in paragraph 15. 

16. Defendant is without sufficient knowledge to admit or 

deny the allegations in paragraph 16. 

17. Defendant admits the Arlington County Commissioner 

assessed additional 19a6 business license taxes in the.amount of 



$16,75~.25 on.December 20, 1986, but declines to answer the remaining 

allegations in paragraph 17 until defendant's plea in bar to the 

Application for Correction of 1985 taxes is decided. 

18. Defendant denies the allegation in paragraph 18. 

- 19. Defendant admits that Applicant derived some of its 1986 

taxable gross receipts from wholesale activities but denies this is 

the sole source of taxable gross receipts for 1986. 

20. Defendant admits paragraph 20. 

21. Defendant admits paragraph 21. 

22. Defendant admits paragraph 22. 

23. Defendant admits paragraph 23. 

24. Defendant admits paragraph 24. 

25. Defendant denies applicant was classified as a 

specialized occupation and further denies that receipts or purchases 

by applicant from Shorts (Belfast) were taxed. The remaining 

allegations in paragraph 25 are conclusions of law which defendant is 

not required to answer. 

26. Any allegations not specifically admitted, including any 

allegations in the prayer for relief or elsewhere, are denied. 

Accordingly, defendant asks this Court to dismiss this 

Application with prejudice and tor such other relief as is deemed 

appro~riate. 

CHARLES G. FLINN 
ARLINGTON COUNTY ATTORNEY 

Bryan Ca p 
Assist t County Att 
11 Courthouse Plaza, Suite 403 
2100 Clarendon Boulevard 
Arlington, VA 22201 
(703) 358-3100 
Counsel for Defendants 

ARLINGTON COUNTY, VIRGINIA 

BY COUNSEL 

-.. 9 
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CERTIFICATE OF SERVICE 

I hereby certify that a true copy of the foregoing Answer to 
Plaintiff's Application for Correction of Erroneoyr Assessments of 
License Taxes was mailed, postage prepaid this ~ day of January 
1990, to·William L.S. Rowe and DavidS. Lowman, Jr. Hunton & 
Williams, Post Office Box 1535, Richmond, Virginia 23212 and John Jay 
Range, Hunton & Williams, 2000 Pennsylvania Avenue, Washington, DC 
20006, Counsel for Applicant. 



AMENDED APPLICATION POR CORRECTION OP 
ERRONEOUS ASSESSMENT OP BUSINESS LICENSE TAXES 

Short Brothers (USA), Inc., ("Shorts (USA)"), by counsel, 

states the following in support of its Amended Application: 

NATURE OP CASE 

1. This is an Amended Application to correct the 

assessment of business license taxes by Arlington County for the 

1986 tax year. Shorts (USA) is a wholly-owned subsidiary of 

Short Brothers Limited ("Shorts (Belfast)")'. Shorts (Belfast) 

manufactures and sells aircraft. Shorts (USA) represents its 

parent in the United States. Arlington County has asserted the 

right to tax Shorts (USA) with respect to sales and leases of 

aircraft manufactured by Shorts (Belfast) notwithstanding that 

those transactions are closed outside Virginia, the aircraft are 

delivered outside Virginia and never come into Virginia. It is 

the position of Shorts (USA) that such assessment is contrary to 

Virginia law and the United States Constitution which prohibits 

taxation by Virginia or its localities of business done by Shorts 

(USA) in other states. By this Amended Application, Shorts (USA) 

seeks (i) correction of the County's erroneous assessment, (ii) a 

refund of the erroneously assessed business license taxes to the 

extent paid to the County, (iii) exoneration from the payment of 

erroneously assessed business license taxes that have not yet 

been paid to the County and (iv) an Order restraining the County 

from collecting all erroneously assessed and unpaid business 

license taxes. 

JURISDICTION 

2. This Court has jurisdiction of this case pursuant to 

§§ 58.1-3984, 58.1-3987, and 58.1-3988 of the Code of Virginia 

(1950), as amendlld {the •ivirginia Code"). 



VI NUB 

3. venue is proper in this Court under Virginia Code 

§ 58.1-3984 because the assessment complained of was made by and 

in Arlington County. 

PARTIES 

4. Applicant is Short Brothers (USA), Inc. 

5. Defendant is Arlington county, which assessed the 

business license taxes contested by this Amended Application. 

GENERAL ALLEGATIONS 

6. Shorts (USA) is a wholly-owned subsidiary of Shorts 

(Belfast), an E'nglish public limited company. 

7. Shorts (Belfast) designs and manufactures commuter 

aircraft in Northern Ireland. Some of those aircraft are sold or 

leased to regional airline operators in the United States. 

8 • Under the terms of the representation agreement wi t:h 

its parent, Shorts (USA) demonstrates Shorts aircraft to regional 

airlines which are perspective purchasers, provides technical 

services to operators of Shorts aircraft, and owns and leases 

aircraft. 

9. Shorts (USA) sells some aircraft directly to customers. 

10. · To facilitate the sale of Shorts aircraft, Shorts (USA) 

also enters into long-term lease transactions which are the 

economic ~~ivalent of a sale. These transactions involve the 

sale of the aircraft to a third-party lessor that leases the 

aircraft on a long-term basis back to Shorts (USA) which, in 

turn, leases the aircraft for a similar term to the airline 

operator. 

11. The primary purpose for these lease transactions is; to 

facilitate the sales of Shorts aircraft. 

12. In addition, Shorts (USA) receives certain 



miscellaneous income, primarily from the sale or lease of· spare 

parts to airline customers and from aircraft repairs. Spare 

parts are delivered directly to customers from locations outside 

Virginia and are not stored or held in Virginia prior to sale or 

delivery. Further, no purchaser of spare parts was located in 

Virginia. Aircraft repairs are performed by out-of-state 

independent contractors while the aircraft are located outside 

Virginia. Shorts (USA) essentially acts as an agent for the 

independent contractors to collect the cost of repairs from the 

airlines. 

13. For the tax year at issue in this case, Shorts sold or 

leased aircraft to more than six commercial airline operators 

throughout the United.States. None of these airlines was located 

in Virginia. 

14. In all instances, the gross receipts treated as taxable 

by Arlington county grew out of sales or leases by Shorts (USA) 

in which (a) the customer was located outside Virginia and (b) 

the aircraft were never located in Virginia at any time, either 

before or after the sale or lease. 

15. on December 20, 1986, Arlington county assessed Shorts 

(USA) with additional business license taxes for the 1986 tax 

year in the total amount of $26,401.19 (the "Assessment"). The 

County has also- sought penalties and interest. 

15. The Assessment was based on taxing Shorts (USA) in part 

as being engaged in a "specialized occupation". 

16. Shorts (USA) is a wholesale merchant. 

17. On February 9, 1987, Shorts (USA) filed a protest with 

the Arlington county Commissioner of the Revenue protesting the 

Assessment. 

:13 



·14 

18. For almost two years, Shorts (USA), through its 

counsel, remained in regular communication with the CommissionE!r 

of the Revenue's Office, providing additional information as 

requested and seeking a resolution to this dispute. 

19. counsel for Shorts (USA) was advised by telephone 0111 

the day this suit was filed that a favorable resolution of this 

dispute was not possible. Shorts (USA) has never received a 

formal reply from the County to its administrative appeal. 

20. Shorts (USA) has exhausted its administrative remed:les. 

21. The Assessment complained of in this case was not dlle 

to the willful failure or refusal of Shorts (USA) to furnish 

Arlington County with any necessary information required by law. 

22. The Assessment is erroneous, illegal and invalid for 

the following reasons: 

(a) The business of Shorts (USA) was erroneously 

classified as a "specialized occupation." 

(b) The Assessment is erroneously based on taxing 

receipts or purchases by Shorts (USA) from Shorts (Belfast). 

(c) The Assessment violates Virginia Code Section 

58.1-37038(10). 

(d) The Assessment taxes receipts earned by Short:; 

(USA) from business conducted outside Virginia and violate the 

Due Procesa Clause of the Fourteenth Amendment of the United 

States Constitution. 

(e) The tax represented by the Assessment is not 

fairly apportioned to the activities of Shorts (USA) in Virginia, 

in violation of the Due Process Clause of the Fourteenth 

Amendment and the Commerce Clause, Article 1, section 8 of t:he 

United States Constitution. 



(f) The Assessment discriminates against interstate 

commerce in violation of the Commerce Clause, Article 1, section 

8 of the United States Constitution. 

WHEREFORE, Shorts (USA) prays for the following relief: 

(a) An Order declaring that the Assessment is 

erroneous to the extent based on receipts or purchases related to 

the sale or lease of aircraft or aircraft parts or the provision 

of services outside Virginia. 

(b) An Order declaring that the Assessment is 

erroneous to the extent that any taxable receipts or purchases by 

Shorts (USA) are not taxed at the rate applicable to wholesale 

merchants. 

(c) An Order declaring that the Assessment is 

erroneous to the extent based on receipts or purchases from 

Shorts (Belfast). 

(d) An Order pursuant to Virginia Code Section 58.1-

3987 directing the appropriate Arlington County Official to 

refund to Shorts (USA) any part of the Assessment, including 

penalties and interests, that is declared to be erroneous by this 

court and has been previously paid to the county by Shorts (USA) . 

(e) An Order restraining the Arlington County 

Treasurer and other county officials from collecting any part of 

the Assessment with respect to the sale or lease of aircraft or 

other goods or services made to customers outside Virginia-and 

which do not come into Virginia before delivery or provision to 

the customer. 

(f) An Order granting Shorts (USA) such further relief 

as may seem just and proper. 



William L. s. Rowe 
David s. Lowman, Jr. 

Hunton & Williams 
P. o. Box 1535 
Richmond, VA 23212 
(804) 788-8410 

John Jay Range 
Hunton & Williams 

SHORT BROTHERS (USA) , INC. 

2000 Pennsylvania Avenue N.W. 
Washington, D.C. 20006 
(202) 955-1500 

Of Counsel 

CERTIFICATE OP S~RVICB 

I hereby certify that on this Jrd day of December 1990, I 

hand-delivered a copy of the foregoing AMENDED APPLICATION FOR 

CORRECTION OP ERRONEOUS ASSESSMENT OP BUSINESS LICENSE TAXES t~~ 

BryanT. Camp, Esq., Assistant County Attorney, Arlington County, 

#1 Courthouse Plaza, Suite 403, 2100 Clarendon Boulevard, 

Arlington, Virginia 2~-01. 
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ANSWER 

Defendant, Arlington County, Virginia, by Counsel answers 

the Amended Application for Correction of Erroneous Assessment of 

Business License Taxes by reference to its numbered paragraphs as 

follows: 

1. Defendant admits this suit is an Application for 

Correction of 1986 assessed business license taxes and further 

admits Arlington County through the Commissioner of the Revenue 

asserts the right to tax applicant on its gross receipts from 

engaging in business. Defendant lacks sufficient knowledge to 

admit or deny that Shorts (USA) is a wholly owned subsidiary of 

Short Brothers Limited, the nature of Shorts (Belfast) businc~~, 

the representative capacity of Shorts (USA), the site of 

transactions, and the site of aircraft. The remaining allegations 

in paragraph 1 are conclusions of law which Defendant is not 

required to answer, but if any answer is required, they are denied. 

2. Defendant admits this Court has jurisdiction of this 

amended application insofar as it seeks correction of the 1986 

business license tax assessments under Sll-59 of the Arlington 

County Code for the business service occupation of leasing 

aircraft which tax is in the amount of $16,759.25 plus penalty and 

interest. Defendant hereby preserves its objection to the ruling 

on the plea in bar and denies this court has jurisdiction of any 

other tax assessments al!eged in this case. 

3. Paragraph 3 is admitted. 

4. Paragraph 4 is admitted. 

5. It is admitted that Arlington County is the party 

defendant in suits seeking correction of assessments made by the 

Arlington County Commissioner of the Revenue. 
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6. Defendant is without sufficient knowledge to admit or 

deny the allegations in paragraph 6 and therefore denies them. 

7. Defendant is without sufficient knowledge to admit c,r 

deny the allegations in paragraph 7 and therefore denies them. 

8. Defendant admits applicant engages in various business 

activities but lacks sufficient knowledge to admit or deny the 

allegations in paragraph 8. The terms of the agreement speak fcJr 

themselves and require no answer. 

9. Defendant is without sufficient knowledge to admit 'or 

deny the allegations in paragraph 9 and therefore denies them. 

10. Defendant admits applicant engages in the leasing of 

aircraft but is without sufficient knowledge to admit or deny the 

remaining allegations in paragraph 10 .and therefore denies them. 

11. Defendant is without sufficient knowledge to admit: or 

deny the allegations in paragraph 11 and therefore denies the~. 

12. Defendant admits applicant receives income from 

various business activities but is without sufficient knowledgE! to 

admit or deny the·remaining allegations in paragraph 12 and 

therefore denies them. 

13. Defendant admits applicant leased aircraft to var.ious 

persons in calendar year 1985, which year's gross receipts are the 

basis for 1986 business license tax assessments, but defendant is 

without sufficient knowledge to admit or deny the remaining 

allegations in paragraph 13 and therefore denies them. 

14. Defendant is without sufficient knowledge to admit or 

deny the allegations in paragraph 14. 

15. Defendant admits the Arlington County Commissioner 

assessed additional 1986 business license taxes in the amount of 

$16,759.25 for Arlington Code 511-59 business service activities 



and in the amount of $9,641.94 for Arlington Code Sll-62 sales 

activities plus penalties and interest on both on December 20, 

1986, but preserves its objection to the court's jurisdiction to 

correct the Sll-62 tax assessment as it was not challenged within 

the statute of limitations provided by 558.1-3984 as it was in 

effect at the time of the 1986 assessments. Defendant denies the 

allegation in the second paragraph numbered "15." 

16. Defendant admits that Applicant derived some of its 

1986 taxable gross receipts from wholesale activities but denies 

this is the sole source of taxable gross receipts for 1986. 

17. Defendant admits paragraph 17. 

18. Defendant admits paragraph 18. 

19. Defendant admits paragraph 19. 

20. Defendant admits paragraph 20. 

21. Defendant denies paragraph 21. 

22. Defendant denies applicant was classified as a 

specialized occupation and further denies that receipts or 

purchases by applicant from Shorts (Belfast) were taxed. The 

remaining allegations in paragraph 22 are conclusions of law which 

defendant is not required to answer, but if any answer in required, 

they are denied. 

23. Any other allegations whether in the prayer for relief 

or elsewhere which are not specifically admitted, are denied. 

Accordingly, defendant asks this Court to dismiss this 

Amended Application with prejudice and for such other relief as is 

deemed appropriate. 

ARLINGTON COUNTY, VIRGINIA 
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CHARLES G. FLINN 
ARLINGTON COUNTY ATTORNEY 

CERTIFICATE OF SERVICE 

I hereby certify that a true copy of the foregoing Answer 
to Plaintiff's Am~nded Application for Correction of Erroneous 
Assessments of License Taxes was mailed, postage prepaid this ~~ 
day of December, 1990, to William L.S. Rowe and David s. Lowman, 
Jr. Hunton & Williams, Post Office Box 1535, Richmond, Virginicl 
23212 and John Jay Range, Hunton & Williams, 2000 Pennsylvania 
Avenue, Washington, DC 20006, counsel for applicant. 

,_ 
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TO: 

IJIIQIIBAlll 

John Jay Range, Esquire 
Michael P. McQuillen, Esquire 
Counsel for Plaintiffs 

Ara L. Tramblian, Esquire 
Counsel for Defendant 

stat,.eat of raat1 

SBOR'I BRO'!DRS (USA), IRC. ("Short Brotherl") challenges the 

business license tax assessment by the Arlington county 

commissioner of Revenue for the 1986 tax year. "Short Brothers" is 

a Massachusetts corporation and a wholly owned subsidiary of "Shor~ 

Brothers" (Belfast). "Short Brother•" (Belfast) designs and 

manufactures commuter airplane• in Northern Ireland. "Short 

Brother•" repre1ents its parent company by marketing its aircraft 

in the United states for sale or lease. In the calendar year 1985, 

"Short Brother•" had two offices, one in California and one i., 

Virginia. The California office was phased out in the early part · 

of 1985. 

Both parties agree that the 1986 tax assessment against "Short · 

Brother•" was "in the amount of $16,759.25 under the business I 
service occupation tax cateqory of the Arlinqton County Licensej 

Code" (Stipulation of Fact). The county based ita assessment onj 

"Short Brother•'" 1985 gross receipts from the sale and lease of, 

airplanes and aircraft parts outside the commonwealth of Virginia,\ 

an amount totalling $4,795,499. The County also assessed "Short! 

Brother•" a business license tax in the amount of $9,641.94 under\ 

the wholesale merchant tax category. This figure was based on i 
I 

"Short Brother•'" 1985 gross receipts from the sale of aircraft 'II 
$12,052,424. ~21 



For the calendar year. 1985 "Sbor~ Bro~ll•~•· allocated one 

hundred percent (lOOt) of its 1985 gross receipts to the Arlington, 

Virginia office. Although all of the sales and leases of aircz:·aft 

in 1985 were made outside of the Commonwealth of Virginia, Oakley 

Brooks, President. of 118bort Brothers (USA), Ill~.· admitted that 

Arlington county was the base of operations for all of 'Short 

Brothers'' lease activity for 1985. In 1985, "Sbort Brothe:rs'" 

salesmen ware.based in Arlington and they contacted customers from 

Arlington. All of their lease transactions were approved in 

Arlington, lease documents were generated in Arlington, executed 

leases were kept in Arlington, and payments on the leases were 

received in Arlington. Brooks also testified that advertisin~J was 

generated froa Arlington and the advertising directed potential 

customers to contact the Arlington office. He also admitted that 

any painting or repair of aircraft was initiated by the Arlington 

office along with the sale of parts. FUrthermore, in refererace to 

the sale of airplanes, documentation was sent to Arlington for 

review, negotiation was done from Arlington and sale proceeds were 

sent to the Arlington office. 

"Short Brothers" does not dispute the gross receipt amou1:1ts or 

the tax categories applied. However, "Short Brothers" does argue 

that the tax assessment on out-of-state gross receipts frcJm the 

sales and leases of aircraft impermissibly burdens inte:,state 

commerce in violation of the commerce and Due Process Clau:ses of 

the United States Constitution. 

DilcgaliOD 

"Short Brothers" alleges that the Arlington tax assessment in 

question was a tax on out-of-state sales and leases and theJ~efore, 

unduly burdens interstate commerce and violates due process. 



However, "Short Brothera" mischaracterizes the tax assessment. The 

Arlington Ordinances §11-3, and §11-4 provide that an annual 

license tax shall be levied on persons conducting or engaged in 

business in Arlington; the tax is imposed upon the privilege of 

doinq business in Arlington. The authority for levying such a 

"business privilege tax" comes from the Virginia Code §58.1-3703 

and 3708. Groaa receipts, under Arlington county Code §11-3, are 

the basi• for determining the license tax. This ia not a tax on 

qross receipts, gross receipts are merely the measure. 

"Short Brother•" argued at great length in its trial 

memorandum and at trial that its sales and leases where delivery of 

the aircraft occurred outside Virginia, i.e. all of its sales and 

leases for 1985, could not be taxed under §11-3 of the County Code 
--

because of the Attorney General's December 14, 1990 Letter Opinion. 

In that case, a computer company maintained an office in\ 
I 

Chesapeake. Salesmen solicited sales from that office but the: 
0 

manufacturing plant, located outside Virginia, delivered the qoods .. 

In that opinion, the Attorney General did not state that the place 

of destination of the goods is the situs of the tax, she did state, 

however; 

Whether only the sales destined for Chesapeake 
or the sales destined for all of Virginia may 
form the·basis for the tax depends on whether 
the company has a definite place of business 
in another Virginia locality with a sufficient 
nexus to impose the tax on sales destined for 
that locality. 

As applied to "Short Brothers", that opinion indicates that a 

locality may tax if it has a sufficient nexus to impose the tax on 

sales with destinations outside the locality. As this memorandu:n 

will provide, Arlington does have a sufficient nexus to impose the 

tax on all "Short Brothers"' qross receipts for 1985. 

II FUrthermore, in the Attorney General's Letter Opinion of j 



. 
September 11, 1985, the Attorney General stated that the city of 

Falla Church could tax all of the gross receipts of an organizatlon 

when ita only office was in the city and it had no "tax si1:us 

elsewhere•. This memorandum will also point out that in 19B5, 

"Short Brothers• had no tax situs other than Arlington. 

The Supreme Court cases relied upon primarily by the plaintiff 

to support ita position pre-date the preeainent case authority on 

business privilege tax, as it relates to interstate commeJ:ce, 

coaale'e au'o TrAD•i' y. Brady, 430 u.s. 274, t7 a.ct. 1078, ~ • 

4epie4, t7 s.ct. 18St (1t77), which upheld a Mississippi tax on the 

privilege of doing business in the state. The Court rejected the 

rule that a state tax on the privilege of doing business was, peri 
I 
i 

se, unconstitutional when applied to interstate commerce. Thej 

Court devised a four part test for analyzing a tax in reference to 

the Commerce Clause.· The court found that a business privilege tax 

does not violate the Commerce Clause when it is appliecl to 

interstate activity when there is a substantial nexus with the 

taxing State, it is fairly apportioned, it does not discrimi.nate 

against interstate commerce, and is fairly related to the se~rices 

provided by the State. 

This court finds that under the ooplete au'o test, theJ:e is 

a sufficient nexus between Arlington county and "Short Brothcars". 

The evidenQe shows that "Short Brothers• not ohly operatedl its 

principal··"office in Arlington in 1985, but also availed itself of 

·the substantial privilege of doing businesa in Arlington, see, 

Mobile Oil corg. y. cowai••ioaer of Ttz••, 445 u.s. 425, 437, 100 

s.ct. 1223, 1231. 

i 
i 

The second element of the Cqaple'e Ag'o test is. the 

requir-ent that the tax be fairly apportioned to prevent mul. t iple. 

taxation. This Court makes the. determination that btacause j 



Arlinqton County Code 111-J(b) provides a tax credit when taxes are 

paid on the same gross receipts in another jurisdiction in Virqinia 

and because of the Commissioner's practice of excluding from qross 

receipts amounts reported on tax returns to other states or 

localities "even if no tax has been paid to other jurisdictions", 

the tax fulfills the fair apportionment requirement•. There ~s no 

risk of multiple taxation, (Defendant's Trial Memorandum at 20), 

~' o. B. Bo1•e• co •• Ltd, v. McRaaara, 481 u.s. 24, 31, 108 s.ct. 
1•19, 1123 (1988). (Where the court determined that a state taxing 

scheme was fairly apportioned because it provided a tax credit for 

taxes paid in another state). 

Under the third requirement of the coaa1e\e Au\o test, a state 

tax may not discriminate against interstate commerce, that is, it 

may not favor "in-state buaineaa over out-of-state business for no 

other reason than the location of ita business•, Aatria&D Trucking. 

Aaaoaia\iop. Ina. y, Sqheiper, 483 U,S, 211 1 211 1 107 S,Ct. 2829, 

2841 (1917). This court finds that the Arlinqton business 

privileges tax, 111-3, does not favor in-state activity over out­

of-state activity. Furthermore, the tax waa not applied in a 

discriminatory manner. 

The last element of the coaplete AUto teat requires that the 

tax be fairly related to the services provided by the taxinq 

entity. The fact that Arlington provides •a number of services 

that facilitate". "Short Brothers•" "sale of merchandise", for 

exaaple, police and fire protection, public roads, and mass transit 

satisfies this requirement, p. 1. IOlaes co., Ltd. Y• hlgara, 108 

s.ct. 1111, 1124 (1111). In addition, the evidence shows that: 

"Short Brotllera• operated ita principal place of business in 

Arlington in 1985 and indeed conducted much of ita business from 

25 



that office leading this court to the conclusion that "8h1:»rt 

Brothers• gained a substantial benefit from the county in 

conducting business here. Since the phase out of the California 

office in 1985, it is fair to say that all of the business of 

"Short Brothers• in the United states was generated or processed 

through the Arlington office. 

This court determines that the four part test as set forth in 

Complete Auto is met by Arlington County's business privilege tax 

as applied to "Short Brothers'" 1986 tax year. By satisfying the 

four elements of the caplet• AY1;o teat the county's tax calso 

fulfills the requirements of the Due Process Clause: 

Tho Coaplet;e Aut;o test, while responsive to 
commerce Clause dictates, encompasses as well 
the Due Process requirement that th•r• be •a 
minimal connection between the interstate 
activities and the taxing State, and a 
rational relationship between the income 
attributed to the state and the intrastate 
value of the enterprise,' TriaoYa Corp. y, 
Kiahiqap Dtp1;. ·Of lliiiUD 111 S.Ct, 111, 121 
(1111). 

CoDqlusioD 

It is the ruling of this court that the Arlington county 

business privilege tax as applied to "Short Brothers" in the 1986 

tax year did not impermissibly burden interstate commerc•a in 

violation cf the commerce Clause or the Due Process c.uause. 

Therefore, "81lon Brothers • • application for correctiora of 

erroneous •••essments of business license taxes is denied. 

Counsel for the County shall prepare an order consistent with 

this Court's ruling. and after obtaining endorsements with . 

exceptions by counsel noted, submit it to chambers tor entry by thef 
i 

Court. ,-.' 
); . {?)~ ,,. fs a : 0 

WILLIAM~WYNs~:oN 



PilfAL ORDEB 

This matter came before the Court for trial, without a jury, 

on April 8, 1991, on the Amended Application for Correction of 

Erroneous Assessment of Business License Taxes, the defendant's 

Answer, the testimony of A. Oakley Brooks and Ronald J. Griffin, 

I the exhibits, written stipulations of certain facts and other 

evidence, and the memoranda of the parties. 

It appearinq to the court upon consideration of the 

pleadings, the evidence presented at trial, the submissions and 

arquments of counsel and the post-trial memoranda that the 

Amended Application tor Correction of Erroneous Assessment of 

· Business License Taxes ~hould be denied tor the reasons stated in 

I ,, 
li 

the court's Memorandum dated October 7, 1991, it is hereby 

'I ORDERED, ADJUDGED AND DECREED that the plaintiff's Amended 

Application for Correction of Erroneous Assessment of Business 

i' 
i' 

License Taxes is denied. It is further 

ORDERED that the findinqs ot fact and conclusions of law set 

forth in the Court's Memorandum dated October 7, 1991 are 

Lincorporated into this Final Order and made a part hereof for all 
I 
I 
I 

i; purposes. It is further 
I, 

!' 
' !; 
; 

' 

ORDERED that the clerk of the court mail a copy teste of 

:, this Final Order to all counsel of record. 

THIS ORDER. IS FINAL. 

Entered October~~ 1991. 

.27 



,I ask for this: 

I 

:!&1.7:~ 
I' Ara L. Tramblian 
:; Deputy county Attorney 
:12100 Clarendon Boulevard #403 

Arlington, Virginia 22201 
I! counsel for defendant 
! 
' 

I' 

l;seen and Objected to for the reasons articulated by counsel 
I during argument in open court; for the reasons set out in the 

I pre-trial and post-trial memoranda submitted ~y counsel; and 
because of the Court's rulings limiting inquiry into the 

1 defendant's administrative policies and procedures for assessing 
. and apportioning business license taxes on out-of-state sales and 
!leases. 
' 

N.W. 

·,,COPY, 

!.£H£: t·;. ~· .::o A 'D':'q · ----, Clerk 
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1 

2 

Opening Argument of Counsel 

.f~.Q~..£.Z~.l~il..S 

THE COURT: Lee me -- I have had no prev1ous 

3 dealings with thls case. And I would like to tell you 

4 tnat I'm noc familiar with tne fJ.le. I had no idea 

5 that -- who would be cry1ng th~ case, but -- SQ we -- I 

6 would llk~ for you to under~tand that in making your 

7 ~resenta:1on. 

8 Now, Short Brothers is the applicant or 

9 t-'£' tit ioner? 1 t • s call eo appl1.ca nt under the stat ut,e, is 

lU lt? 

11 MR. RANGE: That's correct, Your Honor. 

12 THE COURT: All r1ght. And counsel for the 

13 appllcant ate? 

4 

14 

15 

MR. RANGE: My name is John Jay Range, R-A-N-G-E. 

THE COURT: R-A --

16 

17 

!0 

19 

20 

~iR. RANGE: N-G-E. As in home, home on the -­

THE COURT: Ana 1t's pronounced range? 

MR. RANGE: Range. 

THE COURT: All right. 

MR. RANGE: To my irnmedia~e r1ght is my p~rt~~r, 

21 r-:r. ~·iilliam Rowe, R-0-\<J-E. 

:.22 THE COURT: \·lllllar.t Rowe. 

23 MR. RANGE: Anc on the ene1 of the table ~s :r.; 

PLATT & UAti SON, INC. ( 7 03) 591-0007 
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Opening Argument of Counsel 5 
.... ,. 

1 colleague, Mr •. Mike McQuillen, M~C-0-U-I-L-L-E-N. 

2 THE COURT: Are you gentlemen all with the same 

3 firm? 

4 MR. RANGE: Yes, the firm of Hunton & Williams, 

5 Your Honor. Your Honor, if I could, I would also like to 

6 introduce to the Court Mr. Oakley· Brooks in the first row 

7 here who 1s the president of Shorts (USA). 

8 THE COURT: Mr. Brooks. 

9 MR. RANGE: That's Mr. Brooks. 

10 THE COURT: All right. 

ll MR. RANGE: Yes, Your Honor. And in back of ·Mr. 

12 Brooks is Mr. Budack who is a manager with Shorts (USA). 

13 THE COURT: All right. Mr. Tramblian, you will 

14 be representing the county alone? 

15 MR. TRAMBLIAN1 Yes, sir. 

16 THE COURT& All rigbt. 

17 MR. TRAMBLIAN: And, Your Honor, seated with me 

18 at counsel table is Jean Crawford from the commissioner of 

19 tbe revenue's office. 

20 TBB COURT: Yes. 

21 All right. Now, have you -- have exhibits been 

22 premarked in the case? I take it there will be a number 

23 of exhibits. 

PLATT & DAWSON, INC. (703) 591-0007 33 
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Opening Argument of counsel 6 

1 MR. RANGE: Yes, Your Honor. I have all the 

2 ~xhibits. I have not premarked them, no. 

3 THE COURT: That's all right. I have sent foe ~ 

4 clerk so we can have the exhib1ts marked as we go along. 

5 And will there be numerous exhibits? 

6 MR. RANGE: Your Honor, I anticipate in my case 

7 in chief having only nine exhibits. 

MR. TRAMBLIAN: I think we'll have even less tnan 

9 thQt, f1ve or six. 

10 THE COURT: And I bel1eve you told me when I 

11 inqu1rea it would be one witness a siae? 

12 NR. TRAMBLIAN: I believe so. 

13 MR. RANGE: That's our present intention, 'lour 

14 

15 

P.onor. 

THE COURT: All right. Now, let me inquir,~. T:-t~: 

16 statutes that are being considered or are to be und~r 

17 consideration are Virginia Code -- it's actually County 

18 Code, 1sn't it? 

19 MR. RANGE: Yes, Your Honor. The Virg1n1a C~~e. 

20 It•s Section 58.1-3703. And that Virginia Code --

21 THE COURT: 3703? 

22 MR. RANGE: 03. 

23 THE COURT: All Ilght. Is that the enabllng 

PLATT & DAWSON, INC. (7 03) 5 91-00 07 



Opening Ar~ment of Counsel 7 

1 legislation? 

2 MR. RANGE: That's correct, Your Honor. 

3 THE COURT: And does the local taxing ordinance 

4 parallel it in its terms? 

5 MR. RANGEz Yes, Your Honor. The state statute 

6 authorizes the county to impose a business license tax. 

7 And then the County Code has the business license tax. 

8 The parties nave reached a stipulation on the two sections 

9 of the County Code under which Short Brothers was taxed. 

10 . "'e were taxed under section 11-59 of the County Code. 

11 THE COURT: 11-59? 

12 MR. RANGE 1 59 • 

13 THE COURT: County Code. 

14 MR. RANGEs That's correct, Your Honor. And that 

15 section of the County Code deals with business service 

16 corporations. 

17 TBE COURT: Business service corporations. 

18 ••· RANGE: The second section of tbe code that 

19 Sbor.•·arotbers was taxed under is 11-62. And that is the 
~ 

20 wboleaale merchant category. 

21 THE COURT: Wholesale merchants tax? 

22 MR. RANGE: Yes. That•s the sale -- that applies 

23 to the sale of, in our case, aircraft, because that's what 

PLAT'!' i DAWSON, INC •. (7 03) 5 91-0007 '35 



Opening Argument of counsel 8 

1 my coapany sells is aircraft. And that was the tax that 

2 waa~ imposed on the sale of aircraft as a wholesale 

3 merchant. 

4 THE COURT: And would those two be compatible, 55 

5 and 62, or 1s it either or? 

6 MR. RANGE: No, Your Honor. The way it WOICks is 

7 that. the county assesses the tax depending on the nia.ture 

8 of the work that you do. And because my company, Sbor t 

9 Brothers (USA), is a wholly owned subsidiary of a B•elfast, 

10 Ireland, company that makes these airplanes -- they 

11 represent that company in the u.s. 

12 So we have some sales of aircraft which were 

13 taxed as wholesale merchants by the county. And we also 

14 have other activities. And most important of those is the 

15 lease of aircraft. And the lease of the aircraft is wnat 

16 was put into tbe Section 11-59 category. 

17 THE COURT: 55 or 59? 

18 JUl. ltANGEa 59. It's 11-59 and 11-62. An.d, as I 
$:.;". ·• 

19 
·-:';J:· •• 

w~aaying, Your Honor --

20 !HI COURT: Is a reading of those particularly 

21 necessary? It's not that -- it's a concept we're dea11ng 

22 with, isn't it, rather than the --

23 MR. RANGE: Yes. 

136 
PLATT ' DAWSON, INC. (703) 591-0007 
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Opening Argument of Counsel 9 

1 THE COURT: the exact meaning of the statute? 

2 MR. RANGE: In fact, the parties have stipulated 

3 that we were taxed under those two categories. we don't 

4 have a dispute as to whether or not those categories would 

5 be correct taxing categories. 

6 This case, Your Honor, involves whether or not 

7 Short Brothers (USA) should have been taxed at all, not 

a under those two categor~es but just at all, because we 

9 c1 aim 

10 THE COURT: For anything? 

11 MR. RANGE: For anything. 

12 THE COURT: Sales or leases? 

13 MR. RANGE: Exactly. 

14 THE COURT: All right. 

15 MR. RANGE: Because we claim these were out ot 

16 the State of Virginia inter state commerce that could no~ 

17 be taxed by the county. 

18 TBB COURT: Let me suggest then that with that 
' 

19 br1!f opening statement you make your opening statement 
'If' 

20 nowi 

21 MR. TRAMBLIAN: We woula like a rule on 

22 witnesses, Your Honor. 

23 THE COURT: A rule on witnesses? 

PLATT & DAWSON, INC. (703) 591-0007 
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3 

4 is 

Opening Argument of counsel 
10 

MR. TRAMBLIAN: Yes, sir. 

MR. RANGE: Well --

THE COURTs Well, if it's one witness a side, who 

5 MR. RANGE: I aon•t intend to call Mr. Huaack 

6 unless tnere ~s an evidentiary problem with anything tnac 

7 he would nave to address. I don't have a problem w~th Mr. 

8 Hudack being excused ou~ to the hall, but I do intend to 

9 only --

10 THE COURT: You can have someone from your client 

ll here to represent their interest in the litigation. 

12 You're entitled to have someone from the county here to 

13 represent their interest. Who do you have that would be 

14 excluded? 

15 MR. TRAMBLIAN: To be excluded? We have Mr. 

16 Grlffin who is sitting right here in the first row. 

11 THE COURT: And Ms. Crawford will not teStl.fy or 

18 will testify? 

19 MR. 'l'RAMBLIAN: There is no plan for her tc• 

20 tescify, Your Honor. 

21 THE COURT: All r1.ght. But she would be ht:~re en 

22 behalf of the county, anyway. 

23 MR. 'l'RAMBLIAN: Yes, sir. 

PLATT & DAWSON, INC. (703) 591-0007 



Opening Argument of Counsel ll 

1 THE COURT: All right. Well, we don't have --

2 did you call for a clerk? 

3 THE DEPUTY: Yes. Mr. McCarthy is supposed to be 

4 on his way. 

5 THE COURT: All right. Let me have the witnesses 

6 come forward and stand behind counsel table who will 

7 testify. Will you raise your right hand, please? 

a (Whereupon, two witnesses were sworn.) 

9 THE COURT: All right. Now, are these the two 

10 witnesses who are to be excluded? 

11 MR. RANGE: Mr. Brooks, Your Honor, would be our 

12 corporate representative. So we would ask that he not be 

13 excluded. Mr. Hudack should be excluded in the event, 1 

14 guess, that he could be called, although we don't 

15 anticipate calling him. 

16 THE COURT: All right. Be may remain then as a 

17 representative of the company. I will ask this witness to 

18 be excluded. And Mr. Huaack in the event be is called 

19 abOUld be excluded. If he is called, remind me that he 

20 waa not svorn. 

21 All right. Will you come forward? And this 

22 gentleman and Mr. Hudack will go with the bailiff. Remain 

23 in the witness room until you're called to testify. The 

PLATT ' DAWSON, INC. (703) 591-0007 '39 
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Opening A#aument of Counsel 
12 

1 coa,eated facts in this, is that the reason for the .t ul e 

2 in tbe case? 

3 Ma. TRAMBLIAN: I don't believe so, Your Honor, 

4 but I don't know. Your Honor, also we have prepared a 

5 trial memorandum. I know the other side bas. 

6 TBB COURT: I haven't looked at it. Do you have 

7 one, too? 

8 MR. RANGE: I have one, Your Honor, if 1 ma.y 

9 approach the bench. 

TBI COURT: 10 Just exchange those. 

MR. RANGE 1 11 we have done tbat. 

TB£ COURT: 12 Leave those with me. 

13 Now, you may proceed with your opening 

14 statements. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

MR. RANGE: May it please the Court, again,. my 

name is John Jay Range representing. Shor~ Brothers ~:usA>. 

Your Honor, Short Brothers (USA) is a Massachusetts 

COIJOC&tioa ~bat is a wholly owned subsidiary of an 
'~~-

II .. coapaay. 

Bre ... ua, Belfast. That•s because it's located in 

And that company•• name is Short 

Belfast, Ireland. 

The business of Short Brothers, Belfast, Y1our 

Honor, tbe Ireland company, is to design and manufacture 

PLATT & DAWSON, INC •. (703) 591-0007 



Opening Argument of Counsel 13 

1 co .. uter aircraft. And it sells these commuter aircraft 

2 worldwide including in the United States. 

3 Short Brothers, Belfast, does not have an office 

4 in the United States. Instead, it bas created this wholly 

5 owned subsidiary Short Brothers (USA) to represent its 

6 interests in the United States. 

7 The primary business of Short Brothers (USA) is 

8 to act as the manufacturer's agent for Short Brothers, 

9 Belfast, in the United States to demonstrate these Shorts 

10 commuter aircraft and to provide support services to the 

11 extent that those are required for those aircraft. Short 

12 Brothers (USA) also engages in some sales of aircraft. 

13 And it engages in certain leases of aircraft. 

14 Now, Your Honor, the year that is involved 1n 

15 thls particular piece of litigation is tax year 1986. And 

16 tax year 1986 actually involves the revenues from calendar 

17 year 1985. so throughout the case 1 1 m going to try and 

18 refer to taa year 1986 to keep things straight, b~t we're 
. ~ 

. ··:'; 
19 re4~r going to be talking about events that happened in 

·~h 

20 1915. 

21 Now, in the beginning of 1985 Short Brothers nao 

22 two offices in the United States. One office was located 

23 in California. And that was the corporate headquartecs. 
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1 And the other office was located here in Arlington C:ounty 

2 in Crystal City. 

3 In March a·nd April of 1985 Short Brothers f:USA) 

4 phased out that California office and moved all of its 

5 functions to Arlington County in Crystal City. And 

6 throughout the remainder of the year in issue here, 1985, 

7 the Arlington County off ice was the only off ice of Shor c 

8 Brothers. 

9 The purpose of that office --

10 THE COURT: 1985 was the year of the phasirl9 out? 

11 It began in •as and concluded in •as? 

12 MR. RANGE: That•~ right. By April of 198!; all 

13 the functions had been moved to Arlington. 

14 Now, the purpose of the Arlington office oJ: Short 

15 Brothers (USA) is to provide administrative serviceu for 

16 the work that Short Brothers (USA) does in the Unite!d 

17 States to represent its parent company, the Belfast 

18 corperntion. 

19 To that end they hand! e inquiries about Sh~lr ts 

20 aircraft. They would handle any paperwork that dealt with 

21 Shorts aircraft. They would process certain bills and do 

22 certain accounting functions. Sales representatives in 

23 this office would make sales calls throughout the United 
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1 statea to promote these aircraft. 

2 No actual selling occurs in Virginia. This 1s 

3 not like the car dealership where you can go over to tnis 

4 office and look at an airplane and kick the tires and buy 

5 it and take it home. 

6 In fact, what the evidence will show, Your Honor, 

7 is that wnen an aircraft is manufactured and brough~ into 

8 the Un1ted States, it is not brought into Virginia but is 

9 del1vered to points outside of Virginia. 

10 During this 1985 tax year -- excuse me. 1986 tax 

11 year, calendar year •as, we did not have any Shorts 

12 aircraft located in the State of Virginia. All of the 

13 aircraft that were sold were sold to customers outside of 

14 the State of Virginia. 

15 The aircraft were dellvered outside the State of 

16 Virginia. The closings for those aircraft occurred 

17 outside the State of Virginia. The title to those 

18 aircraft transferred outside the State of Virginia. The 

19 fia,acing waa done outs1de the State of Virginia. 

20 With respect to the leases the same thing is 

21 true. The aircraft were delivered to the customers 

22 outside of Virginia. The customers are non-Virginia 

23 customers. They operated and hangared these aircrat~ 
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1 outaide the State of Virginia. ·The closings on the leases 

2 were beld outside the State of Virginia. 

3 Now, let me see if I can set up for the C01.1rt 

4 what I think the issue in the case is. And I say what I 

5 think the 1ssue is, because despite years of 

6 administrative protests and the .duration of this 

7 litigation, frankly we're not really sure why the county 

8 doesn't see things our way. 

9 we believe that the sole issue that this C·ourt is 

10 going to have to address is whether or not these sales and 

11 leases are in interstate commerce and, therefore, excluded 

12 from taxation by the county or whether the fact that there 

13 is an Arlington office and that office is the on!y office 

14 of the corporation during this tax year or most of it 

15 authorizes the county to tax all those sales and leases 

16 outside of the state. I think, Your Honor, that th.at is 

17 going to be the issue that you're going to have to resolve 

18 ted•f· 

19 If I can --

20 TBI COURT: Those sales are not subjected to the 

21 Virginia retail sales tax? 

22 MR. RANGE: No, Your Honor, they would not be. 

23 And, 1n fact, there are really two points to be made 
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l tbere. Tbe first one is that the Virginia retail sales 

2 statute very clearly would not apply to a state -- to a 

3 plane sold outside the state, because you have to tax at 

4 the po1nt of del~very. 

5 And we contend that tbat•s exactly the position 

6 that has to be taken with respect to the Arlington County 

7 gross receipts tax, that the gross receipts tax can only 

8 be applied to a sale in the State of Virginia. You can't 

9 apply it to a sale outside, because the state where the 

10 aircraft is delivered 1s the state that has the right to 

ll tax. 

12 And we would rely on opinions of the Virginia 

13 attorney general. we would rely on the opinions of the 

14 circuit courts of V~rginia and tne federal district courts 

15 of Virginia and the Supreme Court of the United States 

16 that have very clearly for a number of years -- this is 

17 not a new issue -- held that when you've got a sale, you 

18 look to ~· place where the aircraft is delivered to 

19 de-.r.tne where you tax it. 

20 TBB COURTs Have any of the courts -- and I don•t 

21 by -- I don't want to interrupt you any more than 

22 necessary to clarify tnis, but in these court decisions on 

23 the subject, have any of them addressed the question, 
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1 thODCJb, of not of the taxing of the direct sale it&E!lf but 

2 the taxing of the doing of business generally rather than 

3 the specific sale, you say? 

4 MR. RANGE: Yes, Your Honor, I think a number of 

5 the cases do talk about that. And, indeed, the attc)rney 

6 general opinions that we will be relying on and refc~rr1ng 

7 to and showing. Your Honor involve very similar situcltions 

8 to this where you have an off ice in the State of Vi1~gin1a, 

9 where sales representatives go outside the state and they 

10 sell a product outside the state. And 

11 THE COURT: Yes. 

12 MR. RANGE: And the question is can you ta:x in 

13 the state because of the service that's provided by these 

14 people. Is that tbe question Your Honor was trying to get 

15 to? 

16 THE COURT& No. Really I'm not asking where, let 

17 us say, two jurisdictions, say, have a gross -- a business 

18 privilege tax measured on gross receipts. And you might 

19 sai;J••'v• got competing taxing authorities to get to the 
'),..:~ .. • 

20 aaae -- not tbe same sale but the same doing of business; 

21 whether we have cases tnat bav.e credited the payme111t to a 

22 sister state to the attempted charge by the jurisdictional 

23 state. 
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l MR. RANGEa Your Honor, I don't think the cases 

2 coae out tbat way. The way I read the cases is as 

3 followaz That you look to the point -- first of all, you 

4 have to apportion, is what the cases say, Your Honor. You 

5 have to apportion between the out-of-state portion and the 

6 in-state portion. 

7 And the first point I would make to Your Honor is 

8 that, as I'm sure you're aware, the Arlington County gross 

9 receipts tax isn't apportioned in any way. It just 

10 charges on the.total amount of gross receipts. 

11 Now, the way you avoid a constitutional problem 

12 is that with respect to a sale, for instance, you only 

13 charge on the sale that occurs in the state or in the 

14 county. You don•t charge on the sale that occurs out of 

15 the state. That's the very bright line test that the 

16 supreme court has set up. 

11 They say here's how you apportion which I think 

18 is wba' Your Honor is getting to, how do you divvy it up, 

19 becauae there's no doubt that if we had sold an aircraft 
.,.: ... 

20 in tbe State of Virginia, our having an office here would 

21 have provided the nexus for the county to tax us here on 

22 that sale in the state. 

23 But when it comes to having, as you say, 

. 
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1 competing taxing authorities, you have to apportion. And 

2 the way tbe supreme court and the attorney general a1nd the 

3 State of Virginia has said you apportion is you look at 

4 where d1d you deliver the aircraft. If you delivered that 

5 aircraft in, say, Maryland, Maryland has the right to tax 

6 it. If you delivered the aircraft in Virginia, Virgin1a 

7 has the right to tax it. 

8 And so you look at the product and where it;'s 

9 delivered, not the service that's rendered, because these 

10 people are not buying the service. I mean, they're buying 

11 tne air plane. They • re not really interested in whe1:.ber or 

12 not our accounting function is located in Virg1n1a. 

13 If you're going ~o tax, as we do tax, the product 

14 itself, then you've got to look at where the product 1s 

15 delivered or where the product is maintained and hangarea. 

16 See, because the Arlington County tax isn•t rendered on 

17 the service itself. It's rendered on the gross receipt 

18 tha' you get when you sell the product or when you lease 

19 the_ preduct. And that• s how we would contend the c;ases 

20 divvy tbia up, Your Honor. 

21 And there's a subsidiary point that I believe 1 

22 should make to the Court. And that is if you can't divvy 

23 it up, you don't have the right to tax it, because tnat 
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1 would violate the commerce clause of the constitution. If 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

it vaan•t possible to divide what was sold in one state 

versus the other so that both states could theoretically 

tax it, then Virginia can't tax it and the other people 

can't tax it, because you can't have them both taxing. 

Now, in this instance we claim that there's 

nothing unconstitutional on the face of the Arlington 

County Code, because we say that if you only tax these 

transactions that occur in Virginia, everything is fine. 

Everything gets apportioned the way the supreme cour~ and 

the Virginia attorney general says it ought to be done. 

But if you want to do what the county is seeking 

to do here -- and that is to say because you have an 

office in Virginia and because you filed your income tax 

returns in Virginia and because you, Short Brothers, can't 

show that you paid any taxes elsewhere we're going to tax 

all of those transactions in all the other states that you 

bad foe the full amount. 
"¥ 
.~ ~ And that • a what you • ve done. Every sale that we 
~ ...... ~ -~, 

bad~ lD Maryland, North Carolina, Pennsylvania, Ohio, New 

York, every sale, every lease in all these different 

22 places they taxed the full amount. These other states 

23 have --
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1 TBI COURT: Included in the gross receipts of 

2 Sbort Brotbera (USA) in computing the amount of the 

3 business privilege tax? 

4 MR. RANGE: Exactly. Exact:lyo That's exac:t.ly 

5 it. They didn't attempt. to say we'll only tax that which 

6 you did in Virginia. They said let • s look at all the 

7 gross receipts from everywhere in every state. And we're 

8 going to tax them all. And that's what we contend, Your 

9 Honor, is unconstitutional. , 

10 They can't do that. The Virginia attorney has 

11 said they can't do that. The circuit courts have said 

12 they can • t do that. And the Supreme Court of the U.ni ted 

13 States has said ·they can't ~o that. 

14 Now, I want to bring to the Court's attent1on, 

15 because I want to be very candid here, the fact that Short 

16 Brothers (USA) in this 1986 tax year that we're talking 

17 about filed income tax returns in two places, in 

18 California and in Virgin1a. They didn't attempt to file 

19 inco .. taz returns any place else. 

20 And I think wnat the evidence is going to snow, 

21 Your Honor, is that because much of the revenue comes from 

22 this leasing of aircraft Short Brothers doesn't make any 

23 money. Every year they lose money, you know, for t:ax 
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l pucJO•••· And as a result of that they don't hAve on the 

2 incoae taz returns income to California or Virginia. 

3 And they didn't attempt to file tax returns in 

4 every other state around the country where tbey filed --

5 where they sold an airplane and where they bad a lease, 

6 because there was nothing to report. I don't think that 

7 that's a relevant fact, but the county has made much of 

8 that. 

9 The other thing that the county baa said is they 

10 have --

11 THE COURT: The fact that they bad no income in 

12 either California or Virginia? 

13 MR. RANGE& Well, no. The county'a argument that 
' 

14 they have raised, Your Honor, that I •m aware of is that 

15 because we didn't file, say, an income tax return in 

16 Maryland or we didn't file an income tax return in North 

17 Carolina or New York that shows that, in fact, we didn't 

18 ba~e_aay nexua to tax up in those juriadictiona. 
-~~ 

19 . ~- And we argue, no, that's not right. There • s a 
~-·· 

20 differeace between this income tax return where we didn't 

21 have any income and we file only where we had offices and 

22 the gross receipts tax, because the evidence clearly 

23 shows-- and I don't think they're going to be able to 
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1 dispute -- that the aircraft were sold, delivered ou1t of 

2 statal that the leases were out of state. There is just 

3 not going to be any real dispute on that point, I dc•n't 

4 think. 

5 The other thing that they've tried to suggE!St, 

6 Your Honor, ~• that they wanted us to come forward nnd 

7 show that we had paid a sales tax or a license tax or a 

8 gross receipts tax in some of these other jurisdictions 

9 where we leased our aircraft or sold our aircraft. 

10 And· what is important here for the Court tto know 

11 is that the leases that Short Brothers bas with the 

12 airlines that operate tnese aircraft require the airlines 

13 themselves to pay all those local taxes. 

14 You know, we have a net, net lease situation here 

15 where we• re leasing these aircraft out. And we don.•t know 

16 what kind of taxes there might be imposed in these othet 

17 jurisdictions. The airline that works there obviously 

18 sbe~ld know. And so we put the tax burden on them of 

20 And so the county said to Short Brothers ··- they 

21 said, well, we'll abate the Virginia tax to the extent 

22 that you can actually prove to us that you paid ta:Kes in 

23 these other jurisdictions. Well, we can't prove t:bat, 

52 . 
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1 because we didn't file any tax returns in those 

2 jurisdictions, because our leases said that was for the 

3 airline operating companies to do·. 

4 And really more important than that, Your Honor, 

5 is the fact that that simply proves the point we've been 

6 trying to make all along. Those other jurisdictions are 

7 the ones with the primary right to tax. And just because 

8 either there -- you know, for instance, suppose the other 

9 j uri.sdiction even exempted that type of thing from a tax. 

10 That doesn't mean Arlington can then tax it. 

11 And that's really the point we're getting at here 

12 is that when there is this nexus in the other states 

13 because the aircraft are delivered there or they're leasea 

14 there and they're operated there, those states have the 

15 right to tax and not Arlington. And they shouldn't be 

16 able to say to us we won't abate your Virginia tax, 

17 because you can't prove that you didn't pay a tax over 

18 here. 

19 The aupreme court cases are very clear on tn1s 

20 poi•'· It 1 a the threat of multiple taxation, not actual 

21 multiple taxation, that renders the tax unconstitutional. 

22 It's the fact that these other states could tax if they 

23 wanted to that means that you can't tax that out-of-state 
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1 sal• or tbe out-of-state lease. 

2 And that really is our position, Your Honot, in 

3 this case is that I believe the evidence is going to show 

4 you that the physical location of these aircraft wa1• 

5 always outside of the State of Virginia. And while it's 

6 true that we did have some incidental services in the 

7 State of Virginia by employees in Virginia, that's not 

8 what you look to. You look to the physical location of 

9 the aircraft. You look to the delivery. That's the 

10 jurisdiction that can tax. 

11 And the county should look to that evidencte and 

l2 not be too bogged down in all this stuff about wher,e you 

13 filed your income tax returns, because that's not the 

14 evidence that decides where the taxing jurisdiction lies. 

15 And, Your Honor, unless there are some additional 

16 questions that you might have, that concludes my opening 

17 statement. 

18 TBI COURT: No. I take it it would not assist me 
v. 

19 a~ :all to look at a copy of Sections 59 and 62 to -·-

20 MR. RANGE: I think Your Honor 

21 MR. TRAMBLIAN: It's not an issue.· 

22 THE COURT: It is not? 

23 MR. TRAMBL IAN: I don't believe so. 
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1 THE COURT: I was interested in what you sa1d; 

2 that these people out here are dealing with the -- Short 

3 Brothers (USA) are not interested in purchasing a service 

4 in the sense that someone is going to -- professionals 

5 would be buying a service. 

6 MR. RANGE: Your Honor, may I just elaborate for 

7 a second on that point? 

8 THE COURT: That's all I was --

9 MR. RANGE: When they sell an aircraft, for 

10 1nstance, or when they lease an aircraft, there may be 

11 certain 1nstances where the lessee of the aircraft will 

12 want to have their pilots trained to operate that 

13 aircraft. And there may be instances where a Virginia 

14 employee might go up to assist with respect to some aspect 

15 of that training. 

16 That's not going to be an issue in this tax yegr, 

11 however, because we didn't have any income from any pilot 

18 training in this particular year. In fact, the audit 

19 report shows a credit, I think, of like $2,000 which 

20 apparently waa some company that didn't take the train1ng 

21 and got a credit for that back. 

22 But I think that's absolutely the point to be 

23 made here, as Your Honor has pointed out, that what tnese 
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1 people are really buying when they buy an aircraft or when 

2 they lease an aircraft is the aircraft to run for their 

3 airline. 

4 The fact that someone from Virginia happens to 

5 come up there to sell them the aircraft or to work CJiut the 

6 terms of the lease isn·• t the service they • re buying. In 

7 other words, tor all that customer cares that persOilL could 

B come from New York. They could come from California. 

9 They could come over from Ireland. The customer dottsn • t 

10 care about the service. They want tbe aircraft. 

11 And that • s why the supreme court and the V:Lrginia 

12 attorney general bas drawn a very bright line. And they 

13 said you've got to look at tne state where the airc11:aft is 

14 delivered. That's what counts when you're trying tf) 

15 decide this, because otherwise how would you ever 

16 apportion this gross receipts tax? How would you e'iTer 

17 decide, well, 17 percent of tne aircraft's value should go 

18 to Virginia, because this guy made seven phone calls and 

19 tver~letter• and a trip out of the state? He can't do it 
.:·. 

20 like tba~. 

21 And so we've developed a policy-based decision to 

22 look to where the aircraft is located for purposes of the 

23 commerce clause of the constitution. And that's hCJ1w tne 
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·l sales tax statute works. And, you know, the sales tax 

2 sta,ute is not really different from a gross receipts tax, 

3 because essentially the sales tax is taxing the receipt of 

4 the sale. It's the same principle. 

5 And we would argue that the same effect ought to 

6 be applied. And, indeed, that's what the supreme court 

7 has saiu. And that's what the attorney general of 

8 Virginia nas said. In a gross receipts tax you look to 

9 the point of delivery. You look at tbat physical 

10 possession of the aircraft. That's what you've got ~o 

11 make your decision on. Thank you, Your Honor. 

12 THE COURT: All right. 

13 MR. TRAMBLIAN: Good morning, Your Honor. 

14 THE COURT: Mr. Tr4mblian. 

15 MR. TRAMBLIAN: I think, Your Honor, you zeroed 

16 right in on the issue in the case which is the difference 

17 between a sales tax or a tax on a transaction and a 

18 busineaa privilege tax which is what is at issue here. 

19 We're not taxing the transactions. We're taxing 

20 Sbort Brothers for the privilege of doing business ~n 

21 Arlington County. And that makes all the difference in 

22 the world in this case. 

23 The issue about if they're buying a product or a 
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1 service is really irrelevant, because the tax here i:a not 

2 a tax on the sales. It • s not a tax on the rentals, but 

3 it's a tax on the privilege of doing business in Arl:ington 

4 County. 

5 And as everybody agrees for the time in question, 

6 they only had one office. And that was here in Arlington. 

7 This is the only place they did business. If you buy 

a their theory, they did business everywhere except where 

9 their only off ice was. They did business wherever t.hei r 

10 planes were but not where all their employees and whlere 

11 their off ice was. And I think as a matter of comm01'11 sense 

12 that's wrong. 

13 It • s critical to know and to note that tbiE5 is a 

14 business privilege tax. The County Code at 11 -- SE!Ction 

15 11-3 says each and all of the taxes hereafter imposE~d are 

16 in cases imposed on the privilege of doing bust ness or 

17 exercising a profession, trade or occupation within the 

18 county. 

19 This is not a sales tax. So the cases tha1: ref et 

20 to aalua tax that talk about the point of destinatif:;,n 

21 being the proper place to tax are not applicable. •rhe 

22 cases that are applicable, Your Honor, are the cases that 

23 talk about a business privilege tax, not a sales tax. 
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1 As Your Honor noted, I think the facts in this 

2 case are not particularly in dispute; but I think the 

3 characterization of the facts are in substantial dispute. 

4 And I will try to summarize the county's position. 

5 As counsel said, this is a challenge to two taxes 

6 that were imposed for the tax year 1986. And, as you 

7 know, that's measured by the receipts in 1985. This 1s 

8 somewhat confusing, because there are two years involved; 

9 but for the purposes of the dollar amounts it's 1985 

10 calendar year monies. And it's the 1986 tax. 

11 And there are two taxes. One is for the selling 

12 of airplanes. And the other is for the rental of 

13 airplanes. And I don't believe there's any dispute either 

14 as to the categories involved or the dollar figures that 

15 have been assessed. And, in fact, you will see from the 

16 documents the dollar figures we used were the dollar 

17 figures that Short Brothers gave the commissioner of the 

18 revenue. 

19 The definltion of doing business in Virginia is 

20 in tbe Portsmouth case which is in our brief. The 

21 definition is engaged in a regular and continuous course 

22 of activity for the purpose of making a livelihood or 

23 profit. 
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1 Now, as a matter of conunon sense the only place 

2 that Short Brothers was engaged in a regular and 

3 continuoua course of activity was where their offic'e is, 

4 but they would have the Court hold that they do con·tinuous 

5 and regular business everywhere except their offices, 

6 wherever these planes happen to be on a given day. 

7 And that doesn't matter for the purposes o.f a 

8 business privilege tax. I don't think there 1s any 

9 d~spute as to where the planes were. We have -- I think 

10 both sides have made some effort from documents to try to 

11 figure out where the planes were. 

12 But that real!y doesn't matter, Your Honor, 

13 because we're not taxing the planes. we•·re taxing Short 

14 Brothers for doing business in Arlington County which is 

15 the only place they do business. 

16 Short Brothers's Arlington office was opened in 

17 approximately 1980. And it's been here ever since. In 

18 1985, the ye&r that the gross receipts were made, they had 

19 an A~lington office that was open for the whole year ano a 

20 Califo~ni& office which the records show was closed at tne 

21 end of January 1985. so the California office was open 

22 only for a short time at tbe beginning of 1985. So fot 

23 all practical purposes the only office was here. A.na al.l 
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1 of tbe employees were here in Arlington County. 

2 Despite the fact that their only office was here 

3 and all their employees were here they reported to the 

4 commissioner of the revenue that they had no gross 

5 receipts for tax purposes. They reported zero. And since 

6 their base of operations was here, since all their 

7 employees were here, s1nce their office was here that 

8 triggered an inquiry as to bow they could have no gross 

9 receipts when everything was here in Arlington County. 

10 So an audit was done. And we have the auditor 

11 here just to tell the Court how he did what he did. He 

12 looked at their books. And he looked at their tax 

13 returns. And a lot of this is new to me, how the tax 

14 procedures work. So it was a learning experience for me. 

15 There were two -- they filed tax returns in 

16 Virginia for tbe 1985 calendar year. And because of the 

17 way taxes are measured that overlaps. The 1984 tax return 

18 ia the period from March through March of '84 to •as. so 

19 the. 1JI4 tax return reflects the first three months of 

20 1985. And the 1985 tax return reflects March through 

21 March of '86. 

22 THE OOURTa The~r income tax returns that they 

23 filed? 
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1 MR. TRAMBLIAN: Yes. Right. These are the 

2 corporate income tax returns that they filed with the 

3 state. And if you look at the 1984 income tax return 

4 which is the one that covers the first three months of 

5 '85, there's a place on there where you have to add you 

6 can allocate where you got your sales income from. And 

7 that's the same money that was taxed as gross receipts. 

8 so Short Brothers on their returns can state 

9 where the receipts -- the sales monies are attributable 

10 from. And you will see on their tax return it says sales 

11 100 percent to Virginia. And I think payroll is something 

12 like 98 percent to Virginia with two percent to 

13 California. And property is something similar, like 98 

14 percent .. 

15 But at that time and before there was a lawa3ui ~ 

16 and when people were saying it really was the case, j~ t 

17 said 100 percent to Virginia. Then when you look at the 

18 1985 tax return it's all allocated to Virginia. They 

19 dlda'' file anywhere else. So it's all attributable to 

20 Virginia. 

21 In addition to looking at the tax returns, the 

22 auditor asked Short Brothers for documents. And you will 

23 see the documents. And you can see from the documents 

PLATT ' DAWSON, INC. (7 03) 5 91-0007 



35 
Opening Ar~ent of Counsel 

1 that they submitted to the commissioner of the revenue for 

2 the purposes of this case they attributed all to 

3 Arlington. 

4 They have Cal~fornia, Virginia offices. 

5 California says zero, zero, zero. Virginia has the entire 

6 amount of the revenues. So based on their tax returns and 

7 based on what Short Brothers told the county the county 

S assessed it this way. 

9 And if you look at Arlington County Code Section 

10 11-1 which is a very long section, but it's part of 

11 subparagraph F -- and this is in the brief -- it says that 

12 the calculation of gross receipts must coincide with a 

13 system of accounts used by the taxpayer and the method 

14 employed by the taxpayer for federal ana state income tax 

15 purposes. So that says we have to do it the way they do 

16 it. And that's what we did • 
.. 

17 You will also hear testimony, Your Honor, that 

18 there is -- tbe way that gross receipts are calculated for 

19 pur~••• of tbe tax there can neveE be double taxation in 
~· 

20 tbia· case. Tbe commissioner -- if Short Brothers pays tax 

21 to any other state, they will be credited for paying that 

22 tax. 

23 And the commissioner goes even further to say 
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1 evea if they cion • t pay any tax to other state but filler ely 

2 teport income to other state, they will be credited for 

3 it. Bad they on theit.· <'irginia state income tax return 

4 allocated 50 percent to Vitginia, that's what they would 

5 have been taxed. They were taxed the way they told us and 

6 ~he way they told the Virginia Department of Taxation 

7 their monies were attributable. 

8 Now, Your Honor, we are not -- the county is not 

9 taxing Short Brothers merely because they have an office 

10 here. They are taxing them because this office in 

11 Arlington is their base of operations for all their 

12 activities. Every~hing goes through this off ice. .It • s 

13 not, as counsel said, a place where ill'lcidental servJLces 

14 take place. For the lease income all of the salesmen are 

15 based in Arlington. 

16 THE COURTa Well, they filed their income t~ax in 

17 Virginia? 

18 MR. TRAMBLIAN1 Yes, sir. 

19 TBI COURT: Their income tax return. Is it your 

20 po•ltion tbat -- ~ell, I take it that it is your position 

21 that you've got to be doing business somewhere, is tha~ 

22 correct? 

23 MR. TRAMBLIAN: Yea, air:. And --
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1 TBB COURT: If you aren't doing any business 

2 anywhere else, you're doing it in Virginia. 

3 MR. TRAMBLlAN: I think our argument is stronger 

4 than that. 

5 THE COURT: It's stronger than that. It's not an 

6 elimination of 49 other states. 

7 MR. TRAMBLIAN: No, sir. It's what they told us 

0 they did. They allocated it all to Virginia. And where 

9 you engage in a regular and continuous course of conduct 

10 is not where your planes happen to be. It's where your 

11 office is and where all these transactions go through. 

12 THE COURT: Let me ask you this. Do you think 

13 the situation here would be any different if the suppl~er 

14 were a number of airlines rather than just Short Brothers, 

15 Belfast? 

16 MR. TRAMBLIAN: No, not for the purpose of a 

17 

lB 

19 

20 

21 

22 

23 

business privilege tax. 

TBB COURT: It would not be·any different? 

MR. TRAMBLIAN: No, sir. 

TBB COURT: So this would be analogous to what a 

brokerage would amount to. If somebody in New York has 

got something to sell to somebody in Atlanta and they ~~ 

it through an Arlington broker --
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1 MR. TRAMBLIAN: For a business privilege tax, 

2 yea. Tbat•s --

3 TBB COURT: The sale isn't taxable here? 

4 MR. TRAMBLIAN: Right. 

5 THE COURT: But the privilege of brokering it is 

6 taxable here? 

7 MR. TRAMBLIAN: Precisely. That's exactly our 

8 case, Your Honor. But just so Your Honor understands that 

9 this is not --

10 THE COURT: I take it that works with tbese -- is 

11 that applicable to the stock brokers that have offi•:es out 

12 here, too? It is? 

13 MR. TRAMBLIAN: Yes, sir. 

14 THE COURT: They have offices here and all 

15 MR. TRAMBLIAN: Though I think in a lot of cases 

16 it's different where tbere are multiple offices. Arld in 

17 those cases I think the corporations allocate on thttir 

18 state t.aa returns. So as the code requires we follc•w the 

19 tax .cetu.ra. 

20 TBI CX>URT: Does it have off ices in a numbtu: of 

21 places in Virginia? 

22 MR. TRAMBLIAN: Right. Here there's no question 

23 where they do business, oacause there's only one office, 
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1 but so Your Honor knows, the office here is not 

2 unconnected to these transac~ions. 

l As I said, the salesmen are all here. They are 

4 told by their superiors in this office that there are 

5 planes available. They contace customers. Customers can 

6 contact them at the office here. The salesmen can go out 

7 to the out-of-state site, but the salesmen do not nave 

8 authority to make the deals. The salesman has to bring 

9 the transaction back to Arlington for approval. Once it's 

10 approved in Arlington the documents are generated in 

11 Arlington and approved in Arlington. 

12 THE COURT: In this case? 

13 MR. TRAMBLIAN: Yes. And signed we're noc sure 

14 where, but it would appear in some cases out of stater but 

15 I don't think that matters. When the planes are to be 

16 delivered, the salesmen check on delivery by-- we're 

17 going to read the deposition of the saleman. It's not 

18 very long. 

19 Be said I would check on sales by walking down 

20 tbe hall in tbe Crystal City office to see if the plane 

21 has been delivered. The executed leases are kept in 

22 Arlington County. Under the leases., as all leases have, 

23 there's a provision about where you bave to send notice 

PLATT & DAWSON, INC. (703) 591-0007 



i8 

Opening Argument of counsel 
40 

1 undec the lease. Notices under the leases have to be sent 

2 to Arlington County. 

3 The money, the rental monies, are sent to 1t.he 

4 Arlington county office. And they're monitored in the 

5 Arlington County office. Any lease modifications 01: 

6 amendments called into the Arlington office, they• tEl 

7 written in Arlington. They• re approved in Arlington .• 

8 So it's not an incidental service. This is the 

9 base of operations for these activities. And in his 

10 deposition their corporate designee, Mr. Brooks, admitted 

11 tbat the Arlington office was the base of operations for 

12 these lease transactions. 

13 And some of the cases we've cited about thi.s say 

14 a locality can tax an entity for a business privileg•:t tax 

15 for revenues generated outside of the township or out;side 

16 of the city, because the office is the base of operat:.ions. 

17 And clearly it is here, because there's no other plac:e it 

18 could be, because this is where the office is. 

19 Short Brothers --

20 ~BB COURT: But that office has to generate 

21 business. 

22 MR. TRAMBLIAN: Right. There's no issue that 

23 there's another office generating business. There's one 
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1 office. Tbe advertising that Short Brothers does for 

2 cua,oaers, it's generated in Arlington. It's billed to 

3 Arlington. It's approved in Arlington. And it's paid 

4 from Arlington. 

41 

5 When in between lease terms Short Brothers has to 

6 do painting and repai~ of its aircraft and put in new 

7 parts, it's initiated in Arlington. It's approved in 

8 Arlington. It's invoiced in Arlington. It's billed in 

9 Arlington. And it's paid from Arlington. 

10 For the sale of parts to customers the corporate 

11 representative said that that's done through the main 

12 office. And he said for 1985 at one point it was in 

13 California. And another point it was in Arlington, but he 

14 doesn't know when it switched overJ but be admitted that 

15 the sales of all parts goes through the office. 

16 And the sales of airplane, tbe particular sales 

17 in this case, the personnel were sent from Arlington to 

18 look at tbe aircraft to make property descriptio~s. The 

19 per .. a negotiating the sales went from Arlington to I 

20 tbiak it vaa Boston to negotiate the sales. Documents 

21 were sent to Arlington for review. Negotiations were done 

22 between Arlington and Ireland as part of the sale. And 

23 the monies from -- the proceeds from tbe sale came to 
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1 Arlington. 

2 So there's no issue that the Arlington office had 

3 nothing to do with these revenues. It was the base of 

4 operations for these revenues which the cases say is 

5 the -- a critical -- the critical test. 

6 Under the commerce clause, Your Honor -- a:nd 

7 that's really the issue in the case -- the argument is 

a made that the assessments here violate the commerce 

9 clauseo And the argument was made by counsel in opiening 

10 that since these sales involved interstate commerce they 

11 were not excludable, though. they're not includable jE or 

12 purpose of taxation. And that's not the test for 

13 interstate commerce. 

14 In 1977 the United States Supreme Court ca1111e down 

15 with the real case that decides commerce clause arguments. 

16 And in tnat case they • ve noted that all the cases dt!ciaed 

17 before 1977 were in~onsistent and conflicting. And they 

18 said really thia is the test from now on • 

19 
....... 
~ so the cases before 1977 are really questi()na bl e 

20 au~bority. And if you look at the cases, they are •~eally 

21 not cited. The supreme court said -- the name of the case 

22 is Complete Auto Transit versus Bradyo And the cou1:c 

23 this is a quote from the case. 
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1 TBB COURT:· Do you have that in your brief? 

2 MR. TRAMBLIAN: Yes, sir. 

3 THE COURT: All right. 

4 MR. TRAMBLIAN: All of this is in our br~ef. 

5 THE COURT: All right. 

6 MR. TRAMBLIAN: The court said in Complete Auto 

7 that we are attempting to clarify the apparently 

a conflicting precedence that we have spawned in determining 

9 the effect of the commerce clause and state taxation of 

10 ~nterstate commerce. 

11 And in the Complete Auto case the supreme court 

12 set down a four-part test. And I don't think -- and 

13 counsel, of course, can argue it. I don't think three of 

14 the prongs of the test are at issue. The first prong is 

15 nexus, that the taxing entity has to have nexus to tax the 

16 transaction. And since their only place of business and 

17 their principal place of business is here in Arlington 

18 there'• really no question that there's nexus. And we've 

19 giY,. you the case in the brief. 

20 There are two other prongs, discrimination and 

21 fair relation. It's in the brief. And I don't think it's 

22 disputed. The only issue is fair apportionment. As 

23 counsel said, these taxes have to be fairly apportioned so 
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1 as to not violate interstate commerce; but there are many 

2 vaya you can apportion taxes. There is no legislatively 

3 or judicially mandated way of apportioning taxes. 

4 We have cited to the court a number of cases that 

5 say a tax credit provision such as Arlington bas suffices 

6 to meet the fair apportionment prong of the case. Because 

7 we give a tax creciit it's fairly apportioned. Ther~e is a 

8 supreme court case -- supreme court case and severa.l other 

9 cases that say all you have to have is a tax credit like 

10 Arlington County has and it's fairly apportioned. 

11 THE COURT: Well, are there tax credits applied 

12 to this tax? 

13 MR. TRAMBLIAN 1 Yes, sir. If there bad be(en 

14 taxes paid elsewhere, they would have been credited. 

15 THE COURT: They were not, however? 

16 MR. TRAMBL IAN: No. 

17 THE COURT a And, hence, there were no cred.i ts? 

18 KR. TRAMBLIAN: Right. 

19 TBI COURTz Now, what kind of taxes would ·there 
.-

20 have n.ceaaarily been to have met the teat of crediting? 

21 MR. TRAMBLIAN: If Short Brothers, as they claim, 

22 were doing business in all these other states and hciild paid 

23 doing lousiness taxes in these other states, we wouldn • t 
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1 ta& it. We'd give a credit. 

2 

3 

4 

5 

6 

7 

8 

TBB COURT: All right. If North Carolina claimed 

tbat what they sent down there was taxable under a 

that is parallel to this tax --
MR. TRAMBLIAN: Right, 

THE COURT: it would 

MR. TRAMBLIAN: Right. 

anywhere for this. There is no 

9 kind. All the --

THE COURT: Excuse me. 

MR. TRAMBLIANa Sure. 

but that's not --

be apportioned? 

·They haven't pa1d 

tax to be credited 

tax 

any tax 

of any 

10 

ll 

12 THE COURT: If there was a sales tax paid or use 

13 taxes or things of that kind in other jurisdictions upon 

14 the delivery of the planes, you would say 

15 MR. TRAMBLIAN: I think it would be considered. 

16 And the facts would be looked at. I don't think they 

17 would -- the commissioner would say absolutely no. 

18 TBB COURTa Well, but a sales tax, a business 

19 pri,ilege tax are not the same kind of tax. 

20 MR. TRAMBLIAN: I agree. And I think the 

21 conclusion after looking at it would probably be that they 

22 are not the same and there sboulan•t be a creditJ but I 

23 think if there had been any sales tax paid anywhere that 
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1 was presented, it would be consideredG 

2 But if it appeared when we talked to the ot~her 

3 state and examined what was filed that it really was not a 

4 business tax, it was clearly a sales tax, there probably 

5 would be no credit; but in this case there is no taJ: paid 

6 anywhere of any kind. 

7 THE COURT: No sales taxes were paid? 

8 MR. TRAMBL IAN: No tax of any kind that • s been 

9 reported to us. We have asked them in interrogatori.ea 

10 where have you been assessed any kind of tax in any other 

11 state. And they say nowhere. And we ask them --

12 THE COURTs That doesn't mean that the salet 

13 wasn • t taxed. It means that this taxpayer didn • t pa.y the 

14 tax. 

15 MR. TRAMBLIAN: Right. And they said they don't 

16 know if anybody else paid the tax. 

17 TBB COURT: Okay. All right. 

18 MR. TRAMBLIAN; so there is no evidence tha.t 

19 anyMdy baa paid any tax on any of these transactions. 

20 TBI COURT: I understand. 

21 MR. TRAMBLIAN: All the cases require, You~:· 

22 Honor, is tbat we give a tax credit for taxes actually 

23 paid elsewhere; but we go beyond that and give a credit 

. 
PLATT ' DAWSON, INC. (703) 591-0007 



47 
Opening Argument of Counsel 

1 evea if it's reported elsewhere and no taxes are paid. So 

2 the commissioner goes beyond what's required. 

3 Additionally, to prevail you have to show more 

4 than a risk of multiple taxation. The commerce clause 

5 cases, Your Honor, the purpose of them is to prevent 

6 multiple taxation. And we have cited a number of cases to 

7 you in our brief that say merely being subject to a tax in 

8 another state is not sufficient to show multiple -- a r1sk 

9 of multiple taxation. It has to be more than being 

10 subject to a tax. 

11 And in this case they haven't sbown anything more 

12 than the potential or a speculative possibility of being 

ll subject to a tax which is not sufficient. so they haven't 

14 proven a risk of multiple taxation, because mere 

15 possibility is insufficient. 

16 And, Your Honor, I really think, as I said, 1t 

17 comes down to common sense. Where are they doing 

18 buaioeaa? Ace they doing business where their ba~e of 

19 ope&atiena are, where all their transactions pass through, 

20 whew. all tbeir employees are or is it where their planes 

21 happen to be on a given day? And I think common sense 

22 dictates that it's in Arlington County. And for that 

23 reason the taxes were properly assessed. 
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'1'81 COURT: All right, sir. 

All right. We can begin now with the witnesses. 

MR. RANGE·: Your Honor, if the Court would like, 

before I call my first witness, we're going to be relying 

on two attorney general of Virginia opinions. And I 

wonder if it might be productive for the Court before it 

hears that testimony to look at those two opinions. 

They're very short. One's a page and a half. And the 

other is four pages long. 

THE COURTz All right. 

MR. RANGE: To take a look at those first. Then 

I can bring my witness on. And I think maybe the c.ase 

will come a little better into focus. 

THE COURT 1 You might keep in mind that I have 

not have not read your memorandum at this time. I did 

not plan to take time out now to read it. You think it's 

more important that I read those two opinions there? 

a. RANGE: I think so, Your Honor. I mea1r1, the 

aeiiJI'-Caa••• of both the parties are quite extensive. And 

the~•·• geing to be a lot of reading as far •• that goes1 

but these two opinions are so short. And I think i·t would 

be worthwhile for the Court to look at them before it 

hears the witness's testimony. 
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1 TBI COURT: Have you given those -- are you 

2 familiar with them? 

3 MR. TRAMBLIANs I don't know which ones they are. 

4 MR. RANGE: I'll give the two copies over to them 

5 to take a look at, Your Honor. First let me hand up to 

6 the Court -- I have prepared for the Court's purposes a 

7 book of the cases that we rely on, Your Honor. There's a 

8 little index in the front. The two opinions of the 

9 attorney general that we're going to refer to are this one 

10 under tab 14 and the next one under tab 15 right there. 

11 It's open to the first one. 

12 

13 

THE COURT: All right. Thank you. 

If you can make those available --

14 MR. RANGEa I will give a copy right now to 

15 counsel. 

16 

17 

THE COURT: All right. 

MR. TRAMBLIAN: Your Honor, I'm told we have 

18 aatorney general opinions, too, that we might submit to 

19 the Ceurt at some point when we find them. 

20 TBI COURT: All right. Did you have something 

21 for me to read? 

22 MR. TRAMBLIAN: Your Honor, it's in my office. 

23 If we can take a break --
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1 THE COURT: I will read it later then. 

2 MR. TRAMBLIAN: I think we've probably g1ven you 

3 enough, but we can give you some more. 

4 MR. RANGE: Your Honor, if I could, then I will 

5 prepare and bring the case on as follows. First I woula 

6 like to give to the Court the stipulation of facts that 

7 the parties have entered into. You will see that there 

8 are three attachments to tne stipulation of fact. 

9 The f1rst one is the statement of assessment of 

10 license taxes for 1986 that pertains to the wholesale 

11 merchant category. The second one is the statement of 

12 assessment of 1 icense taxes that applies to the 11-!5 9 

13 business service corporation. And the third one is the 

14 auait report of the county. 

15 And of particular interest in that is the t:iguces 

16 for 1986 that show the revenue from the leases and t:nat 

17 show the revenue from sales and the tax imposed on those. 

18 And tbeae revenues are stipulated in the stipulation 

19 itMlf •• to the amounts so that there is no contest 

20 betveea tbe parties as to how much revenue and wha~ tne 

21 tax was on them. 

22 ~IR. TRAMBLIAN: Just for purposes of clarity, 

23 Your Honor, you'll see the last two pages -- one says 
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1 1981. One says 198S. Ignore the one that says •as. 

2 That•a not part of this case. 

3 THE COURT: Okay. 

4 MR. TRAMBLIAN: It's confusing, because one 

5 year's revenue is •as for '86; but it is the one that says 

6 '86 that's controlling. 

7 THE COURT: All right. Fine. 

8 MR. RANGE: Your Honor, rather than reading that 

9 stipulation into the record I would move that the 

10 stipulation that I have just handed you be made an exhibit 

11 so that it would be in the record as if we had taken the 

12 time to read it into evidence. 

13 THE COURT: You've got the subtitles to it marked 

14 Exnibits A, B and c. I'm going to take the entire 

15 stlpulation of fact. And let's call it -- you all have 

16 since referred to these people as plaintiffs and 

17 defendants. I'm going to call it Plaintiff's No. 1. 

18 MR. RANGE: That's fine. If you would, if we 

19 could aake it Plaintiff's 1. 

20 TBB COURT: Ana admitted into evidence. 

21 

22 

23 

MR. RANGE: Thank you, Your Honor. 

THE COURT: All rlght. Without objection. 
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1 (The Stipulations of Fact was marked Plaintiff's 

2 Exbibi t No. 1 for identification and rec,e~ved 

3 in evidence.) 

4 MR. RANGE: Your Honor, at this point I wo;uJ.d 

5 then like eo call Mr. Oakley Brooks to the stand to 

6 testify on behalf of Short Brothers. 

7 THE COURTs All righ~. That's this gentleman? 

8 All right. Come up, please. 

9 Now, why don't you do this, if you're going to 

10 put t.hat so mew here -- has it been written on or is it to 

ll be written on? 

12 MR. RANGE: No. I've got a couple of blowups of 

l3 some exhibits that I will be handing up. 

14 THE COURTa That will be put on that? Well, put 

15 it where Mr. 'l'ramblian can see it. And I would sug~~est 

16 putting it over more even either toward the window or face 

17 ~t --

18 MR. RANGEs I think if we set it back oyer here, 

19 the, abould be able to see it. And I believe the w1~it1ng 

20 on tbe exhibi ta is 1 ar ge enough, Your Honor, that yc)u' 11 

21 be able to see it as well. 

22 THE COURT: All r~ght. 

23 MR. RANGE: And I have -- also I have some small 
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1 copiea of the exhibits that I can hand up to the Court so 

2 that --

THE COURT: We will admit them into evidence. 

MR. RANGE: Rather than the blowup, yes. 

3 

4 

5 

6 

Whereupon, 

ARTHUR OAKLEY BROOKS, JR., 

7 was called as a witness by and on behalf of the applicant, 

8 and having been first duly sworn, was examined and 

9 testified as follows: 

10 DIRECT EXAMINATIO.N 

ll BY MR. RANGE& 

12 0 Mr. Brooks, could you please state your full name 

13 and address for the Court? 

14 

15 

A Yes. My name is Arthur Oakley Brooks, Jr •• 

my address, home address, is 3032 Cambridge Place, 

16 Northwest, Washington, D.C. 

17 0 And with whom are you employed, sir? 

18 A Short Brothers (USA). 

What is your position there? 

I aa president. 

Ana 

19 

20 

21 

22 

23 

Q 

A 

0 

A 

How long have you worked at Short Brothers (USA)? 

Since January 1st, 1981. 

0 Have you been the president of Short Brothers tne 
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1 en~i~e time? 

2 A No. 

3 Q Can you tell me when you f1rst became the 

4 president of Short Brothers? 

5 A October 1985. 

6 Q What was your initial position with Short 

7 Brothers? 

8 A Vice-president in sales and marketing. 

9 Q And what other positions have you held dur:Lng 

10 

11 

12 

13 

14 

15 

your course of employment? 

A Senior vice-president, executive vice-p~es:ldent 

and then lastly president. 

Q Where is Short Brothers (USA) incorporated'? 

A 

Q 

The Commonwealth of Massachusetts. 

And could you describe to· the Court the coJ~porate 

16 relationship between Short Brothers, Belfast, and SJ:lort 

17 Brothers (USA)? 

18 A Sbort Brothers (USA) is a wholly owned subJ!idiary 

19 of lbort Brothers, PLC, in Belfast. 

20 Q Ia there a wrl.tten representation agreement:. 

21 between Short Brothers (USA) and Short B~others, Belfast? 

22 

23 

A Yes, there l.S. 

· MR. RANGE: Your Honor, if I may approach ,~he 
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witness, I would like to hand him a copy of the 

representation agreement and ask him to identify it. 

Your Honor, I will hand you a copy of this, the 

representation agreement, as well as to the witness. 

BY MR. RANGE: 

55 

1 

2 

3 

4 

5 

6 

7 

8 

9 

0 Mr. Brooks, can you identify the document that I 

have just handed you? 

10 

11 

12 

13 

14 

A Yes. This is the representation agreement 

between Short Brothers (USA) and Short Brothers, PLC, in 

Belfast. 

0 And is that the representation agreement that was 

in effect for tax year 1986? 

A Yes. 

MR. RANGEa Your Honor, I would move into 

15 evidence this representation agreement as Plaintiff's 

16 Exhibit No. 2. 

17 THE COURTa All right. The representation 

18 agreement ia received in evidence as Plaintiff's Exh1b1c 

19 No.· ~ without objection. 

20 (Tbe Representation Agreement was marked 

21 Plaintiff's Exhibit No. 2 for identification 

22 and received in evidence.) 

23 THE COURTa Is there any particular part of 1c 
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1 that you want to direct attention to or is it -- o1c is it 

2 jua• to show the status of the --

3 MR. RANGE a It • s to show the stat us and tc• show 

4 that -- there will be some intercompany receipts we~ will 

5 be discussing, Your Honor. And it's just to show that 

6 there is a formal representation agreement for the!se 

7 people to act basicallY as an agent for their parent 

8 company. 

9 THE COURTz All right. 

10 BY MR. RANGE: 

ll 0 Mr. Brooks, could you describe the type of: 

12 aircraft that Short Brothers, Belfast, manufactures? 

13 A Yes. we manufacture passenger aircraft, 3:0-seat 

14 aircraft for small airlines. 

15 Q And where are the aircraft actually manuf~Lctured 

16 and assembled? 

17 A They're manufactured and assembled in Belfast, 

18 No~tbe~a Ireland. 

19 Doea Short Brothers, Belfast, have any 

20 manufacturing facilities or offices in the United States? 

21 A No. 

22 Q Does Short Brothers (USA) manufacture any 

23 aircraft itself? 
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1 A No. 

2 Q Can you describe how the Shorts aircraft are 

3 brought from Belfast, Ireland, over to the United States? 

4 A Yes. They•re flown from Belfast to the United 

5 States via Iceland and Greenland and then down through 

6 Canada. 

7 Q And during this tax year 1986 that•s in question 

8 here today were any of these Shorts aircraft ever brought 

9 airectly ~nto Virginia? 

10 A No. 

11 Q Can you describe for the Court why and when Short 

12 Brothers (USA) was created? 

13 A Well, Short Brothers (USA) was created in October 

14 of 1977. Short Brothers, PLC, had contracted to sell five 

~5 of ~ese Shorts 330, 30-passenger aircraft to an airl~ne 

16 in California called Golden West Airlines. 

17 And before Golden West could take delivery of the 

18 aircraft ~bey filed a Chapter 11 petition, bankruptcy 

19 petitioa. Because of that they could not arrange 

20 financing for the aircraft. However, they had an 

21 operating need for the a~rcraft and believed that they 

22 would be able to arrange their affairs so as to come out 

23 of bankruptcy. 
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So Short Brothers, PLC, made tbe decision to 

leaae ~be aircraft to Golden West until they could finance 

them. However, due to the provisions of u.s. law a 

foreign corporation cannot own an aircraft which is 

operated by a u.s. carrier and registered in the United 

States. 

And so Short Brothers, PLC, created Short 

Brothers (USA). Short Brothers, PLC, then sold the 

these five aircraft to Short Brothers (USA). Short 

Brothers (USA) leased the aircraft to Golden West. So 

that was the action that brought about the formatio:n of 

Short Brothers (USA). 

0 Now, Mr. Brooks, I would like to direct your 

attention specifically to the 1986 tax year. You 

understand that we're talking about the calendar year 

1985. Can you describe for the Court the poaition :you 

held at the beginning of the 1986 tax year at Short 

Brottbera? 

A Yea. I was senior vice-president at the 

begiDDing of the year. 

Q And at the beg1nning of the year where did Short 

Brothers (USA) have offices? 

A We had offices in Crystal City, Arlington County, 
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1 and Newport Beach, California. 

2 Q Now, were both of those offices maintained 

3 through the course of the year? 

4 A No. The Arlington County office was maintained 

5 for the course of the year1 but we closed the Newport 

6 Beach, California, office the end of the first quarter of 

7 that year. 

8 0 Approximately how many employees did Short 

9 Brothers have in tax year 1986? 

10 A Well, there were some employees that -- tha' came 

11 and went during the yearJ but generally we bad about 25 

12 employees with us at any one time. 

13 Q Okay. Now, were all of those employees assigned 

14 to the Arlington office in 1986 tax year? 

15 A Not all. 

16 0 Where else did you have Shorts employees during 

17 this 1986 tax year? 

18 A We had -- we had three employees in California, 

19 twa· .. ployeea in Michigan and two employees in Ohio. 

20 ~BB COURT: What year was that? 

21 THE WITNESS: This is calendar 1985. 

22 MR. RANGE: This would be the 1986 tax year, Your 

23 Honor, calendar year 1985 • 

. 
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1 THE COURT: Excuse me. would you enumerat«! the 

2 p1acea and number of those employees, please? 

3 THE WITNESS: Yes. we bad three employees in 

4 Newport Beacb, California, two, employees in Michigan and 

5 two employees in Ohio. And the rest of the empl oyeE~s were 

6 in Arlington County. 

7 BY MR. RANGE& 

8 0 During the 1986 tax year what were Short BI:others 

9 (USA) sources of revenue? 

10 A The main source of our revenue was our so-called 

11 representation fee from our parent in Belfast. Then there 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

was also a source of revenue from -- from the lease of 

a~rcraft and the sale of aircraft. And the - there· was 

some revenue from the sale of parts and some other 

incidental small sources. I 
Q Would you describe for the .Court the funct~ons of 

the Short Brothers (USA) office in Crystal City? 

A Well, our functions are to -- are to represent 

our=parent in its business in the u.s. and administer its 

ac,ivitiea here in the United States. 

Q During the 1986 tax year did Short Brothers have 

22 any aircraft physically located in Arlington County or 

23 Virgin~a to show potential customers? 

, .. 
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No. 

Well, during that tax year could a potential 

3 customer go to the Short Brothers office and examine an 

4 aircraft and buy it and take it away? 

5 A No. 

61 

6 

7 

8 

9 

0 During that 1986 tax year did Short Brothers own 

10 

11 

12 

13 

or lease any aircraft hangar facilities anywhere in the 

State of Virginia? 

A No. 

Q Did Short Brothers own or lease any storage areas 

for aircraft or parts in the State of Virginia? 

A No. 

Q Did Short Brothers have any landing right 

14 agreements or use agreements with any fixed bases of 

15 operation or airports in the State of Virginia? 

16 A No. 

17 0 Did Short Brothers itself operate any planes in 

18 the State of Virginia during the 1986 tax year? 

19 :A No. 

20 Q Waa Short Brothers (USA) audited by Arlington 

21 County for the 1986 tax year? 

22 A Yes. 

23 0 Did you cooperate with the county in order to 
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1 facilitate that audit? 

2 A Yea. 

3 Q Did you provide the county with the inforu:1ation 

4 that they requested to conduct their audj~ t to the· e:xtent 

5 that you had it? 

6 

7 

8 

9 

10 

A Yes. 

0 would you 

information to the 

A Yea. 

bav e provided any add~. ti onal 

county if they bad r,1ueated? 

0 Did the county ever ask for anything that you 

11 refused to give them? 

12 A Not that I'm aware of, no. 

13 0 Was Short Brothers assessed any additional. 

14 business license taxes in 1986 as a reaul t of the c:ounty • s 

15 audit? 

16 A Yea. 

17 MR. RANGE: If I may approach the witness, Your 

18 BODO~. 

19 BY D. RANGE: 

20 Q Jk. Brooks, may I show you the stipulatior• of 

21 fact that the parties have entered into that has been 

22 marked as Exhibit 1 and ask you if you could take cl look 

23 at the assessments that are attached thereto as A amd B 
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1 and ~ell me whether or not those are the additional 

2 assessments that you received from Arlington County. 

A Yes, they are. 3 

4 

5 

6 

7 

Q Okay. And has Short Brothers paid the taxes tha~ 

are shown on those assessments? 

A 

Q 

Yes. 

Did Short Brothers file a protest to the payment 

8 of additional taxes? 

9 A Yes, we did. 

10 MR. RANGE: And, Your Honor, with your permission 

11 I would like to approach the witness. 

12 THE COURTz Yes, sir. 

13 You stated, Mr. Brooks, that the time of the 

14 audit was in '86, was it not? 

15 THE WITNESS: Yes. Your Honor, I'm-- I can't 

16 remember exactly when it was. It was for that year. 

17 THE COURT a It was for the taxable period under 

18 consideration in this case? 

19 

20 

21 

22 

23 0 

TBB WITNESS: That's correct. 

TBB COURT: All right. 

MR. RANGE: Your Honor, a copy for you. 

BY MR. RANGE: 

Mr. Brooks, 1 would ask you to examine the 
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1 docu.ent that I have just handed you. And can you 

2 identify for the Court what that document is? 

3 A It's a letter from Mr. Rowe, William Rowe, of 

4 Hunton & Williams to Geraldine Whiting, the commissioner 

5 of revenue, dated February 9th, 1987. 

6 0 Okay. And is that the protest that you asked Hr. 

7 Rowe to file on behalf of Short Brothers to the additional 

8 assessment of taxes? 

A Yes. 

10 MR. RANGEs Your Honor, I would ask that tnis 

11 letter of February 9 be admitted into evidence as Exhibit 

12 3, Plaintiff's Exhibit 3. 

13 THE COORT1 Pla~ntiff's Exhibit No. 3 is received 

14 in evidence without objection. 

15 (The letter dated 2-9-87 was marked Plaintiff • s 

16 Exhibit No. 3 for identification and received 

11 in evidence.) 

18 BY MR. RANGEl 

19 Q. Mr. Brooks, d1d the commissioner of revenue ever 

20 rule oa your administrative protest that's been marked as 

21 Exhibit No. 3? 

22 A No, not that I'm aware of. 

23 Q You have before you the stipulation of fact. And 

92 . 
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1 I would like to direct your attention ·to the Exhibit 3 

2 tba\'s attached to that exhibit that's marked Exhibit 1 or 

3 I guess it's Exhibit c, the third attachment. 

4 And I would like to specifically direct your 

5 attention to the category that's shown on the last page of 

6 that for aircraft lease rentals. And it shows aircraf~ 

7 

8 

9 

lO 

11 

12 

13 

l4 

15 

16 

17 

18 

19 

20 

21 

22 

23 

lease rentals to Henson, Sunbird, Penn, Comair, Chautauque 

and Fisher Brothers Airlines. 

Are you familiar with the aircraft that Short 

Brothers (USA) leased to these airline companies during 

the 1986 tax year? 

A Yes. 

0 Ae my request, Mr. Brooks, have you prepared a 

cha.rt that shows the aircraft leased by Short Brothers 

(USA) to these airlines? 

A Yea. 

MR. RANGBa Your Honor, I'm going to band you and 

the witoeaa a small version of this chart. And I have an 

enlazg .. ea~ of tbe chart as well. 

BY lilt. RANGE: 

0 Mr. Brooks, directing your attention to the 

easel, is the document on the easel an enlargement of the 

chart that I asked you to prepare? 
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1 A Yes. 

2 Q Was the information used to prepare this c:hact 

3 derived from Short Brothers business records maintnined in 

4 the ordinary course of business? 

5 A Yes. 

6 MR. RANGE: Your Honor,_ I would move the 

7 admission of the chart as Plaintiff's Exhibit No. 4. 

8 THE COURTa All right. Let me look at it foe 

9 just a moment, please. 

10 Plaintiff's Exhibit No. 4 is received in evidence 

11 without objection. 

12 (The document was marked Plaintiff's Exhibit No. 

13 4 for identification and received in evidence.) 

14 BY MR. RANGE: 

15 0 Now, Mr. Brooks, could you describe generally for 

16 the Court what is depicted on Plaintiff's No. 4? 

17 A It • a a recitation of the movement of the aircraft 

18 duciag that year, during calendar year 1985, between 

19 va~leua aiclines and repair and overhaul facilities to 
....... 

20 otber airlines. 

21 0 All right. And the chart itself shows the 

22 aircraft number, the date and then the place of delivery 

23 and return; is that correct? 
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A That's correct. 

Q Okay. Now, the dates there indicate -- of 

course, are all 1985 dates. And that's because this is 

the -- tne events during 1985 are what leads to the 1986 

tax; is that correct? 

A 

0 

That's correct. 

Could you describe for the Court who Short 

67 

8 Brothers's customers are? 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

A Our customers are smaller airlines, so-called 

regional airlines, that are engaged in interstate 

commerce. 

Q And is that true for your customers to whom you 

bo~h leased and sold aircraft? 

A That's correct. 

Q Could y~u describe for the Court bow a typical 

leasing arrangement would be structured for the lease of a 

Short Brothers aircraft starting out with the arrangements 

tbat Short Brothers (OSA) would make with a bank or a 

fi~••ing agency for funds to purchase the aircraft? 

A We -- we generally used one of three different 

21 arrangements for the financing of the aircraft. One of 

22 the arrangements was that the -- our parent, Short 

23 Brothers, PLC, would sell the aircraft to a large 
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1 financial institution like. General Electric Credi tu And 

2 General Electric Credit in that case would become t;he 

3 owner of the aircraft for title and tax purposes. 

4 THE COURT: Who would sell it, did you say? 

5 THE WITNESS: Our parent, Short Brothers, PLC. 

6 And then as pArt of the transaction General Electri.c 

7 Credit in this case would lease the aircraft to Shc,rt 

8 Brothers (USA). And Short Brothers CUSA) would leclse the 

9 a1rcraft on to the airline. 

10 so our parent, the manufa:cturer, sells tbta 

11 aircraft to the financial institution. The financJlal 

l2 institution leases it to Shorts (USA), the aubsidialry, the 

13 u.s. corporation. And we lease the aircraft to tht~ 

14 airline. And we did that for new aircraft. 

15 For used aircraft that had already been in 

16 service Shorts (USA) that was the owner of those aircraft 

17 would sell the aircraft to a financial institution~ The 

18 fiaaacial iJUititution would then lease the aircraft back 

19 to .. orta (USA). And Shorts (USA) would lease the 
;, . 
·' 

20 airoca!' OD to the airline. 

21 And then the third method of financing thcat was 

22 used was that Short Brothers, PLC, the Belfast parttnt, in 

23 one or two instances sold the aircraft to Shorts <USA). 
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1 And a financial institution would provide mo~tgage money, 

2 pu~cbase money, financing to Shor~· Brothers (USA). 

3 BY MR. RANGE: 

4 0 Where did the negotiations for these sales and 

5 leases typically take place? 

6 A Well, in the -- in the case that I mentioned with 

7 respect to General Electric Credit, those discussions took 

8 place in -- at their headquarters in Stanfo~d, 

9 Connecticut, and at their offices in New York City. 

10 0 Did any of those negotiations take place in 

11 Virginia? 

12 A No, they did not. 

13 MR. TRAMBLIANa You~ Honor, I'm going to object 

14 to the relevancy of this, because we• re not taxing any of 

15 these kind of -- any revenues from these transactions thac 

16 he's saying took place elsewhere. 

17 MR. RANGEa Your Honor, what I'm trying to do is 

18 juat to give the Court ehe background aa to· how Shores 

19 ac:q•i~e• these airplanes. I'm not contesting that they 

20 taxed that. 

21 MR. TRAMBLIAN: With that understanding I will 

22 withdraw the objection. 

23 THE COURT: All rlght, sir. The objection is 
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1 vi thdrawn. 

2 BY MR. RANGE: 

.3 Q Who drafted the documents for the sale and 

4 financing of these aircraft we•ve been discussing? 

5 A With respect to the General Electric credi.t 

6 documents, the -- the purchase and sale agreements are 

7 drafted by our parent, Shorts, PLC, just their basi.c 

B purchase and sale agreement. 

9 And the lease documents were drafted in patrt by 

10 General Electric Credit counsel and in part by Sho1·ta 

11 counsel in the u.s., Ropes & Gray. Tbac•s based ir.~ 

12 Boston, Massachusetts. 

13 0 And where was the financing for the purcha.se of 

14 these aircraft arranged? 

15 A Well, it was arranged through discussions with 

16 General Electric Credit at their -- at their offices in 

17 Stanford or New York. 

18 Q Mr. Brooks, I'm going to band you an aircraft 

19 le•• ~bat's dated December 1, 1981, between General 

20 EleekEic Credit and Short Brothers. Can you ident1fy for 

21 the Court what that document is, sir? 

22 A Well, this is a -- this is a lease pertaining to 

23 a particular 330 aircraft, registration or serial number, 
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1 excuae me, 3071. And this lease would bave been put in 

2 place after Short Brothers, PLC, sold the aircraft to 

3 General Electric Credit. General Electric Credit then 

4 leased the aircraft to Short Brothers (USA). So this is 

5 the -- th1s is the second part of the transaction. 

6 THE COURTz And then you would sublease it to a 

7 customer? 

8 THE WITNESS: That's correct. 

9 BY MR. RANGE: 

10 0 That was my next question. Is this the bead 

11 lease that goes in front of the lease to the customer? 

12 A That's correct. 

13 MR. RANGE: All right. Your Honor, I would move 

14 this head lease into evidence as Plaintiff's No. 5 for 

15 identification. 

16 THE COURTa All right. Plaintiff's No. 5. You 

17 move it into evidence? 

18 MR. RANGE: Yes, sir. 

19 TBB COURT: Received in evidence without 

20 objection. 

21 (The document was marked Plaintiff's Exhibit No. 

22 5 for identification and received in evidence.> 

23 
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BY MR. RANGEl 

Q Mr. Brooks, could you describe the proced\.lre that 

Shorts (USA) would follow to then lease the aircrai:t that 

it obtained under this head lease to an airline opttrator? 

A Well, as part of ~ur sales and leasing efforts we 

would when we're visiting one. of our either customers 

or prospective customers we would suggest to them t;hat as 

an alternate way of procuring aircraft -- when I saLy 

alternate, to buying new aircraft, that if it suicetd their 

operation they might wish to lease an aircraft. 

0 Okay. Does Short Brothers bave a regular 

practice or procedure for how it goes about negotialting 

these leases? 

A Yea. We visit with the airlines at their base 

since they are the customer and discuss wi tb them t;he 

terms and negotiate the terms at their base of opez:ations. 

Q so then the leases that are depicted on Exhibit 4 

would typically be negotiated outside the State of 

Vi~1ala •' tbe location of the customer? 

A Yea. 

Q During the 1986 tax year did any of the airline 

operators ever come to Virginia to negotiate on tbE~se 

leases? 
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No. 1 

2 

A 

Q What happens after you reach an agreement on the 

3 terms of 

4 THE COURT: May I inquire of something here? 

5 Between leasing and sales which predominates in the 

6 subsidiary's business? 

7 THE WITNESS: Well, to the extent the subsidiary 

8 becomes involved, we become involved mainly in the leasing 

9 transaction. The where the airline des1res to purchase 

10 the aircraft directly, they will purchase it d1rectly from 

11 the parent. So overall --

12 THE COURT: With -- with this company -- with 

13 this company doing nothing in between? 

14 THE \'IITNESS: It's not fair to say nothing, Your 

15 Honor, because as part of our sales calls what we seek to 

16 do with an airline is decide whether it wishes to buy or 

17 lease. And for various corporate strategic reasons they 

18 uke tbe decision one way or the other. 

19 And if they decide to to buy, then they'll tuy 

20 directly from the parent. And if they decide to lease 

21 1n fact, without over complicating it, they have the 

22 alternative of having a leasing company that's wholly 

23 unrelated to Shorts to finance the aircraft. Some may 
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1 tbiak tbey can get a better rate by going elaewber~e. 

2 so Short Brothers (USA) would only get in~1o1ved 

3 to the extent we have aircraft for lease and tbe terms are 

4 acceptable to them. so it's a long answer to a siJnple 

5 question, but it's -- there are various alternatives for 

6 the airlines to follow. 

7 BY MR. RANGE& 

8 Q After you had a lease with an airline did that 

9 did that lease have to be approved somewhere? 

10 A Yes. we have a -- a credit committee in Uel·fast 

11 at our parent. 

1_2 Q so tbe lease would go to Belfast t:o bave 1:be 

13 terma of it approved? 

14 A That• a correct. 

15 Q During the 1986 tax year did Short Brothers (USA) 
' 

16 have a regular practice or procedure about where the 

17 leases would be signed? 

18 A Yea. We -- we found it W!aa advisable ~o have --

19 sc~dale a closing at the airline to make sure that all 

20 the docuaea•• were executed at tbe same time. 

21 Q During tbe 1986 tax year did Shor• BrotheJ:a have 

22 a regular practice or procedure for delivering 1ea1Md 

23 aircraft to the operators? 

102 . 
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1 A Well, our -- our procedure was really to do it 

2 one ef two ways, again, depending on what the customer was 

3 comfortable with and happy with. We would either deliver 

4 the aircraft directly to the customer's base of operations 

5 or if the aircraft had had some repair or maintenance work 

6 done since its previous airline lessee, often the airline 

7 would wish to take delivery of the aircraft at the 

8 maintenance facility where the work was done. 

9 In ~hat way if che operator -- the new operator 

10 was not satisfied that the maintenance and repair work was 

11 done satisfactorily, it could be done by the same 

12 maintenance base without having to fly it back and forth. 

13 THE COURTa When you mentioned a moment ago that 

14 after the credit committee in Belfast would act on the 

15 lease, either approve or disapprove -- if they approved 

16 it, there would be what you would call a closing. And I 

17 think you've said at the airline. 

18 '1'81 WITNESS: Correct. 
•.. ; 

19 4~ .. '. n• COURT a And by that do you mean at the nome 
~ -· 

---
20 office of the company that -- of the customer? 

21 TBB WITNESS& That's correct. 

22 BY MR. RANGE: 

23 Q Mr. Brooks, I've handed you an aircraft lease 
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1 agre•ent. And could you please identify that doc&;lment 

2 for .. tbe Court? 

3 A It • s an afrcraf t lease agreement dated J an.uary 

4 lOth, 1985, between Short Brothers CUSA) and Henso111 

5 Aviation for the lease of one 330 aircraft which is:, in 

6 fact, the first aircraft noted on the schedule of leases. 

7 MR. RANGE: Your Honor, I would move into 

8 evidence as Plaintiff's No. 6 the aircraft lease 

9 agreement. 

10 THE COURT: Plaintiff's No. -- Exhibit No. I is 

11 received in evidence without objection. 

12 (The Aircraft Lease Agreement was marked 

13 Plaintiff's Exhibit No. 6 for identification 

14 and received in evidence.) 

15 BY MR. RANGEa 

16 Q Mr. Brooks, is the lease that's been marked as 

17 Plaintiff'• Exhibit No. 6 typical of the lease agreements 

18 tb~' •~•rt Brothers CUSA) would enter into with its 
:if. .... ~ . 

19 ai~~~ cua,oaera? 7 
20 ... A J'ea, it is. 

21 Q Okay. And I would like to direct. your attention 

22 to the last page of the lease where you have a receipt for 

23 aircraft that shows the date of the delivery of the 

1.04 
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1 aircraft as January 11 ,· 1985. Do you see that, sir? 

2 A Yes. 

3 Q Okay. Is that also depicted on our chart that's 

4 been marked as Exhibit 4? And I will direct your 

5 attention now to the first line. 

6 A Yes, it is. 

7 0 Okay. so this is the lease then that refers to 

8 aircraft 3002? 

9 A That's correct. 

10 0 Okay. Again directing your attention to the 

11 chart that's been marked as Exhibit 4, where is Benson --

12 THE COURT: Excuse me. What were you 

13 demonstrating by reference to that exhibit? 

14 MR. RANGE: Your Honor, what I was showing is. 

15 that that lease that we had as Exhibit 6 --

16 THE COURT 1 Yes. 

17 MR. RANGE: -- refers to aircraft SB3002. You 

18 caD ••• that at the bottom of the first page. And that is 

19 the aircraft that is the first aircraft shown on our 

20 chart. 

21 

22 

23 

THE COURT 1 Oh, all right. 

MR. RANGEa And if you look, Your Honor --

THE COURTa And that's a direct lease from-- or 
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1 a sublease, say, from the USA company to a local a;Lrline 

2 rataer than a regional airline. 

3 MR. RANGE: Right. To Henson Aviation as shown 

4 on the chart. 

5 THE COURT: All right. 

6 MR. RANGE& Okay. 

7 THE COURT: Yes. 

8 MR. RANGE: And the other thing I was sho,ring, 

9 Your Honor, is that the last page of Exhibit 6 whic:h is 

10 that receipt page --

11 

12 

THE COURT a Yes. 

MR. RANGE: -- that page there shows that the 

13 aircraft was delivered to Allentown, Pennsylvania, on 

14 January 11, 1985. And I was having Mr. Brooks tie in the 

15 fact that, of course, that's all depicted on our chart 

16 here. 

17 THE COURTa All right. 

18 Bl JIR. RAt«;E: 

19 Nov, Mr. Brooks, directing your attention to 

20 Bxbiblt 4, vbere is the office of Henson Airlines located? 

21 A They're in Salisbury, Maryland. 

22 Q were any of the aircraft that you leAsed t;o 

23 Henson Airlines ever stored, delivered or returned at any 
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1 location in Arlington County or the Commonwealth of 

2 Virginia during this 1986 tax year? 

3 A No. 

4 Q Where were the aircraft that you leased at Henson 

5 Airlines principally hangared and operated during tbe 1986 

6 tax year? 

7 A Henson's base of operations is in Salisbury, 

8 Maryland. 

9 Q Now, let me direct your attention again to the 

10 chart. And it shows on there Pennsylvania Airlines. Can 

11 you tell me, Mr. Brooks, where is Pennsylvania Airlines's 

12 business located? 

13 A It's in Middletown, Pennsylvania. 

14 0 And were any of the aircraft that you leased to 

15 Pennsylvania Airlines ever stored, delivered or returned 

16 to any place in the Commonwealth of. Virginia? 

17 A No. 

18 Q Wbere were those aircraft at Penn Airlines 

19 pr~c1ly hangared and operated from? 
•1":' . 

20 A ID Middletown, Pennsylvania. 

21 Q Let me direct your attention to Exhibit 4 here to 

22 Comair, Incorporated. can you tell me where Comair's 

23 place of business is located? 
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1 A It's in Cincinnati, Ohio. 

2 Q Were any of the aircraft that you leased 1:.o 

3 Comair ever stored or delivered or returned to the 

4 Commonwealth of Virginia? 

5 A No. 

6 0 \'lbere were tbe aircraft that you leased tc) Comair 

7 principally hangared and operated? 

8 A Cincinnati, Ohio. 

9 Q Okay. Let me direct your attention next it;o 

10 Chautauqua Airlines as shown on page 3 of the exbibi•. 

11 Where is Chautauqua Airlines's office located? 

12 A Jamestown, New York. 

13 Q Now, were any of the aircraft that you lec:a.sed to 

14 Chautauqua Airlines ever stored or delivered or re1t:.urned 

15 to anywhere in the Commonwealth of Virginia? 

16 A No. 

17 Q Ancl those airlines -- those aircraft that you 

18 leaMd to Cbautauque, where were they principally hangarea 

19 an•,'opeEat:ed froa? 

20 A Jamestown, New York. 

21 Q And finally let me direct your atten~ion ·to 

22 Fisher Brothers also shown on this page of Exhibit 4. 

23 Where is Fisher Brothers's office located? 

108. 
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A They're in Galion, Ohio. 1 

2 

3 

4 

5 

6 

7 

8 

9 

Q Now, were any of the aircraft that you leased to 

Fisher Brothers ever stored or delivered or returned to 

the State of Virginia? 

A No. 

Q Okay. Where were the aircraft that you leased to 

10 

11 

12 

13 

14 

Fisher Brothers primarily hangared and operated? 

A In Galion, Ohio. 

0 Okay. What about sunbird Airlines? Where is 

their principal place of business located? 

A They're in Charlotte, North Carolina. 

0 Okay. And were any of the aircraft that you 

leased to Sunbird ever stored or delivered or hangared 

anywhere in the place of Virginia -- the State of 

15 Virginia. 

16 A No. 

17 Q And where were those aircraft primarily operated 

18 and hangared? 

19 ·A Charlotte, North Carolina. 

20 Q Doea Exhibit 4 here reflect all of the lease 

21 transactions for Short Brothers (USA) during the 1986 tax 

22 year? 

23 A Yes. 
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1 Q How, except for the. amounts that you testi.fied 

2 tha' you bad paid --

3 THE COURT: In no instance were any of the1m 

4 delivered in Virginia nor is the customer's place· c:,f 

5 business in Virginia? 

6 THE WITNESSa That's correct. 

7 BY MR. RANGEs 

8 Q Except for the amounts that you testified that 

9 you paid to Arlington County for b~siness license t:axea 

10 did Short Brothers (USA) pay any sales or use or business 

11 license taxes on these aircraft that were leased? 

12 A No, we did not. 

13 Q Can you tell me why Short Brothers (USA) doesn't 

14 pay any business or license taxes on these aircraft that 

15 are leased out? 

16 A There• s a specific provision of the lease which 

17 requires that the lessee, .tbe ,airline, is responsit,le for 

18 payiag all such uxes. 

19 So that the legal obligation is tranaferre·d from 

20 Sbor• Bro~bera (USA) to its lessee to pay tbat tax?' 

21 A That•.s correct. 

22 MR. TRAMBLIAN 1 I will object to asking tbe 

23 witness for what the legal obligations or legal 

1.10 
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1 coacluaions are. To the extent he knows, that's fine. 

2 TBB COURT: Well, as a matter of interest -- I 

3 don't think that's dispositive of the question before us, 

4 though. But as a matter of interest tell me what 

5 paragraph we're talking about in which of these exhibits. 

6 THE WITNESS: Your Honor, on -- on the sublease 

7 which is Exhibit 6. 

8 THE COURT: Henson? 

9 THE WITNESS: That's right. If you turn to 

10 page -- the page marked 14. 

11 THE COURT: All right. 

12 THE WITNESS: Which is paragraph 10. 

13 THE COURT: 10. Thank you. 

14 THE WITNESS: That starts the paragraph. 

15 MR. RANGE: Had you finished with that paragraph, 

16 Your Honor? 

17 THE COURT: Yes. Yea. 

18 BY MR. RANGB : ·-· 'r!. 
19 ~ Nov, Mr. Brooks, in accordance with tbe prov1s1on 

)i 
20 of \be leaae that the airlines themselves will pay the 

21 taxes that might be aue on the use of these taxes 

22 including gross -- the use of tbe aircraft including gross 

23 receipts tax, do you know whether or not these airlines 

PLATT & DAWSON, INC. (703) 591-0007 
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1 ace, in fact, paying the taxes? 

2 A No, I do not. 

3 Q All right. So when counsel for the county stated 

4 in their opening statement that none of these taxe&l had 

5 been paid, you don • t know for a fact whether or not~ that • s 

6 true or not? 

7 MR. TRAMBLIAN: Your Honor, that's not whCILt I 

8 said in my openingJ but it doesn't really matter. What I 

9 said what I said was they have said they don • t ~mow. 

10 so, there£ ore, there is no evidence that anyone ha&l paid 

11 taxes anywhere else. 

12 MR. RANGEl My point simply is that we dorn • t know 

13 for a fact one way or the other whether taxes have been 

14 paid, because the obligation is not on Shorts (USA) but 

15 has been transferred to its airline customers. 

16 TBI WITNESS 1 That • s correct. This is a E;tandard 

17 provision in leases. And tbe the obligation is passed 

18 on. And typically a lessor does not follow that 

19 pa~cUlac tcanaaction. 

20 BY lilt. RANGE: 

21 Q Mr. Brooks, can you tell me -- was it necetssary 

22 at any time during this 1986 tax year to hAve Any of your 

23 aircraft repainted? 
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1 A Yea. 

2 Q Where were the contractors located that did the 

3 repainting? 

4 A We typically during that time used several 

5 contractors' one in Wellsville, New York; one in 

6 Georgetown, Delaware; one in Mena, Arkansas. Then 

7 occasionally in Oklahoma City, Oklahoma. 

8 0 Was it necessary during the 1980 tax year '86 

9 tax year to have any of your aircraft repaired? 

10 A Yes. 

11 0 Does Short Brothers have any of its own employees 

12 perform repairs on the aircraft? 

13 A No, specifically not. 

14 0 And let me skip back for a second. Does Short 

15 Brothers ever do any of its own painting on its aircraft? 

16 A No. 

17 0 so the painting work is always contracted out? 

18 A That's correct. 

19 Q 
-.o:.-..·-· 

And did you have any painting contractors in the 

20 Sta'• of Vi~ginia during the tax year? 

21 A No. 

22 0 And now with respect to these repair contractors, 

23 ·could you identify for the Court where they're located? 

PLATT & DAWSON, INC. ( 7 03) 591-0007 
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1 A Well, the principal one we used was Suburban 

2 Airline• in -- in Allentown, Pennsylvania. And then we 

3 also used on occasion Pennsylvania Airlines in Middletown, 

4 Pennsylvania. 

5 Q Did you have any repair contractors located in 

6 the State of Virginia during the tax year? 

7 A No. 

8 Q Mr. Brooks, if I could, let me direct your 

9 attention back to tbe first exhibit which is the 

10 stipulation and have you take a look at the last page of 

11 that which identifies aircraft sales with revenues of 

~2 .12,052,424. 

13 MR. RANGE: And, Your Honor:, for: your: guidlance 

14 that's down at the bottom. 

15 THE COURT: Isn • t this the page you said t.o 

16 ignore? 

17 MR. TRAMBLIAN c Ignore the one before it t:bat 

18 says 1185 at the top. 

19 MR. RANGE1 The last page of the exhibit, Your: 

20 Honor:, should say '86 at the top. 

21 THE COURT 1 The last page says 1 86 • 

22 

23 

MR. RANGEl Right. Correct. That's 

THE COURT1 Tha~'s the one you want? 
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MR. RANGE: That's correct. 

THB COURT: The one before that ignore? 

MR. RANGE: Right. That's because •as refers to 

4 '84 calendar year. 

5 THE COURT: I understand. •as is out of the 

6 

7 

8 

9 

10 

11 

~ 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

case. 

MR. RANGE: That's right. 

THE COURT: All right. 

BY MR. RANGE: 

0 Now, Mr. Brooks, do you see on there the aircraft 

sale revenue that I'm referring to? 

A Yea. 

0 Okay. Are you personally familiar with the sales 

of aircraft that Short Brothers had during the 1986 tax 

year? 

A Yes. 

Q Mr. Brooks, did you prepare at my request a chart 

showing the sales of aircraft for Short Brothers (USA) 

du~lag the 1986 tax year? 

A lea. 

Q And was that chart prepared from the business 

records of Short Brothers (USA) that are maintainea in the 

ordinary course of business? 

PLATT ' DAWSON, INC. (703) 591-0007 
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1 A Yes. 

2 MR. RANGE: Your Honor, I would 1 ike to m4:»ve into 

3 evidence as Exhibit 7 the Short Brothers (USA) airc::raf t 

4 sales chart. 

5 THE COURT 1 Pla1ntiff' s Exhiloi t No. 7 is l~eceived 

6 in evidence without objection. 

7 (The document was marked Plaintiff's Exhibit No. 

8 7 for identification and received in evjldence.) 

9 BY MR. RANGE: 

10 0 Mr. Brooks, could you please describe for ua tbe 

ll sales of tbe five Shorts aircraft to Chancellor 

12 Corporation that are identified on Exhibit 7? 

13 A Yea. Those are ·five 330 aircraft that we1~e owned 

14 by Short Brothers (USA). And there came a time in 1985 

15 when our parent, Short Brothers, PLC, in Belfast wanted 

16 to -- I will use the term monetize our ownership ilt those 

17 aircraft whicb meant that they- wished to sell the ilircraft 

18 to a f1Macial institution and derive the caab frOJIIl the 

19 owaecabip of tboae aircraft and then subsequently lease 

20 thea into tbe market. 

21 so that decision from Belfast came to us t~owards 

22 tbe middle of 1985. And we sought a fi·nancial institution 

23 tbat would be willing to buy tbeae aircraft and lease them 

~16. 
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back to Shorts (USA). 

Q can you tell me, sir, where Chancellor's offices 

are located? 

A They're in Boston, Massachusetts. 

Q And did Chancellor have any offices in Virginia 

in the 1986 tax year? 

A No. 

Q Bow did you locate Chancellor Corporation as a 

potential purchaser of these Shorts aircraft? 

A They were brought to us by a financing broker. 

0 And what was the name of the financing broker? 

A Their name was Savance, S-A-V-A-N-C-E, 

Corporation. 

0 And where is savance Corporation located? 

A They're located in Chicago, Illinois. 

0 And do they have any offices in Virginia? 

A No. 

Q can you tell me, sir, where the contracts for the 

19 sal• •f tbeae five aircraft to Chancellor were negotiated? 

20 

21 

A 

0 

ID Boston. 

Okay. And did you personally participate in the 

22 negotiations of those sales contracts? 

23 A Yes. 

PLATT i DAWSON, INC. ··(703) 591-0007 
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Q Did representatives of Chancellor or savance ever 

coae to Virginia to participate in any negotiations for 

the sale of these aircraft? 

A No. 

Q Can you tell me wbo prepared the documents for 

the sale of these aircraft? 

A They were Chancellor documents. 

Q Can you tell me who owned the aircraft 

immediately prior to the sale? 

A Short Brothers (USA). 

Q And did Short Brothers (OSA) transfer tbe 1~itle 

to tbe aircraft to Chancellor? 

A 

Q 

A 

Yes. 

And when and where did that occur? 

The closing for thi a transaction occurred cat our 

corporate counsel Ropes ' Gray• a offices in Boston Jln 

December of 1985. 

Q Let ae direct your attention now, sir, to ':he 

aalie:..ef tbe Convair a on Plaintiff's Exhibit 7. Can you 

deac~lbe tba• transaction for the Court? 

A Yea. Short Brothers, PLC, Belfast sold ne'' 

aircraft to another airline called Simmons Airlines ana as 

part of tbat transaction took in trade these two Convair 
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1 580 aircraft. And Short Brothers, PLC, assigned their 

2 rights to these aircraft to Short Brothers (USA). And so 

3 Short Brothers -- Short Brothers (USA) took title to the 

4 aircraft. And then we subsequently sold the aircraft to 

the Yohanans. 

0 Where did the -- where are the Yohanans located? 

A Burlingame, California. 

5 

6 

7 

8 

9 

0 Now, was the sale of the aircraft to the Yohanans 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

for a business or for a personal use? 

A 

0 

be in? 

Business. 

Okay. What was the business they were going to 

A They were to start a new airline in California. 

0 Okay. Where did the negotiations for the sale of 

these Convair aircraft to the Yohanans take place? 

A In Burlingame, California. 

Q Did Shorts (USA) convey the title to these 

aircraft at the closing to the Yohanans? 

A Yea. 

Q And where was the closing held? 

A 

0 

In Burlingame, California. 

Where were the aircraft delivered to the 

23 Yobanans? 
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1 A In Phoenix, Arizona. 

2 Q Were the planes that were sold to the Yoha.nans at 

3 any time ever in the State of Virginia? 

4 A No. 

5 0 Did the Yohanans ever come to the State of 

6 Virginia for this transaction? 

7 A No. 

8 0 Are all of the sales for Shorts (USA) during the 

9 1986 tax year shown on Exhibit 7? 

10 A Yes. 

11 Q Did Short Brothers (USA) pay any sales tax 

12 arising out of the sale of any of these aircraft during 

13 the 1986 tax year? 

14 A No. 

15 0 And can you describe for tbe Court why it 1s that 

16 you did not pay any of those taxes? 

17 A To begin with, the -- the -- we made sure that 

18 tbe aircraft were located in jurisdictions where there was 

19 no l&lea tax due on the sale of the aircraft. 
·..;; 

20 Q . So you deliberately selected a jurisdiction to 

21 have the closing in so that there would not be a tax 

22 imposed on these aircraft? 

23 A That's correct. 

1~0 
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1 Q Mr. Brooks, if I could, I would like to direct 

2 your attention back again to the stipulation of fact the 

3 parties entered into and particularly to the last page of 

4 the county audit report where it indicates the 

5 THE COURT: Excuse me. Before you go onto 

6 that 

7 MR. RANGE: Sure. 

8 THE COURT: those two figures at the foot of 

9 Plaintiff's Exhibit No. 7 

10 HR. RANGE: Yes, sir. 

11 THE COURT: -- what do they represent? 

12 MR. RANGE: Your Honor, those are the numbers 

13 that come off the stipulation of facts. This number, 

14 $12,052,424 --

15 THE COURT: Yes. 

16 MR. RANGE: that is the gross amount of the 

17 purchase price of these seven aircraft that the parties 

18 have atipulated to. 
'. 

19 TBI COURT a Yes. 

20 Mit. RANGE: And then this $9,641.94 is the tax 

21 due in the wholesale merchant category. 

22 MR. TRAMBLIAN: It's taxed at eight cents per 

23 hundred. Tbat•s how you ge~ to it. 
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1 THE COURT: And they were taxed as a wholE!Sale 

2 merchant there, because it was a sale? 

3 MR. RANGE: Correct, Your Honor. The leas;es 

4 THE COURT: If it had been a lease, it wou:ld have 

5 been as under the others -- other section of the cc,de as a 

6 special category of business or .something. 

7 MR. TRAMBLIAN: Right. Well, the category lists 

8 all sorts of categories, one of which is renting 

9 airplanes. so they fall in there. 

10 

ll 

12 

MR. RANGE: 

dispute about that. 

THE COURT: 

13 under that --

That's right. And there ia no 

We don't contest that. 

But they don't put selling airplanes 

14 MR. TRAMBLIAN: No. 

15 THE COURTa Does the same rate apply? 

16 MR. TRAMBLIAN: No. Selling is much cheap!r than 

17 renting. I think it's 35 cents a hundred on leasing and 

18 eight centa a hundred on selling at wholesale. 

19 BY MR. RANGE: 

20 Q Mr. Brooks, again I was directing your attc!ntion 

21 to the stipulation of facta and particularly to the last 

22 page where we have the county audit report for 1986 

23 revenue. And do you see the income there that's 

PLATT ' DAWSON, INC. (703) 591-0007 



Direct Examination of Mr. Brooks 95 

attributable to sales and leases of parts? 

A Yea. 

1 

2 

3 

4 

5 

6 

7 

8 

9 

Q Okay. And for tbe court bow much is that there? 

A $72,244. 

Q Okay. Now, are you familiar with Short Brothers 

(USA) sales and leases of parts in the 1986 tax year? 

A Yes. 

Q Is it part of Short Brothers (USA)'s regular 

business to sell or lease parts for Short Brothers, 

10 Belfast? 

11 A It•s a very incidental part of our business. 

12 Q Could you describe bow an operator of a Short 

13 Brothers aircraft would typically go about getting parts 

14 for his aircraft? 

15 A There -- there are basically two broad 

16 categories. When a -- when an operator first takes 

17 delivery of our aircraft, they make an initial 

18 proviaioning of parts. And that initial provisioning is 

19 precaced, purchased from the parent in Belfast. 

20 After that initial provisioning Shorts, PLC, has 

21 an arrangement with British Aerospace based in the United 

22 States to sell parts subsequent to the initial 

23 provisioning. so if the airline would wish to buy parts 
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1 aubaequent to the initial provisioning, they would go to 

2 British Aerospace. 

3 There's, in fact, a subpart of that category. 

4 The airlines can also go directly to the part vendor, the 

5 company that made the part, and buy directly from that 

6 vendor. 

7 0 How would Short Brothers (USA) acquire these 

8 incidental parts that are reflected on the county's audit? 

9 A In ehe course of our business as we take -- as 

10 aircraft come aff lease or go on lease and as airlines 

11 decide they want to have different types of aircraft and 

..:IlJ so decide not to have -- not to operate our aircraft any 

13 more -- aa we are visiting with the airlines in those 

14 instances. v,ery often they have parts left over whic.n they 

15 can't sell. And so we take them over for them and .Put 

16 them into our own inventory, but tbe amounts are re.ally 

17 very small. 

18 Q Well, you said the amounts are small. Give the 

19 co..- aoae idea bow much would, say, a starter generator 

20 for a Sborta aircraft cost. 

21 A l'iell, to even go -- to answer that questio.n, a 

22 starter generator is a machine that belpa start the 

23 engine. And a new starter generator is some $35,001). A 

. 
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new engine, for instance, is -- is over $400,000. So seen 

in that context the fact that we did $72,000 worth of 

parts sales in this year is really very incidental. 

Q The parts that you did sell, where were they 

physically located? 

A We kept them at Suburban Airlines in Allentown, 

Pennsylvania. 

0 Where did Suburban store them within its 

facilities? 

A Well, they had a -- they gave us a room in their 

large hangar facility in which to put our parts with a 

locked door. 

0 Okay. Were any of the parts that you sold dur~ng 

the 1986 tax year kept in the State of Virginia? 

A No. 

0 How would an operator who is interested in 

getting one of these parts that Short Brothers (USA) had 

go about acquiring it? 

A Well, it's a very -- because the amounts are so 

small it vas a very informal process. Our -- our 

technical representatives regularly visit the airlines. 

When they were at a particular airline they might find out 

that that airline needed, the case you rose, a starter 
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1 generator. 

2 And if we· found out they were having trouble 

3 getting a starter generator, if we happened to havta a 

4 starter generator in ~- in Allentown, we would then ship 

5 the starter generator to that airline. 

6 0 So for the parts that were sold, were the~· 

7 shipped directly from Allentown, Pennsylvania, to t:he 

8 customer? 

9 A That's correct. 

10 0 All right. And did you have any customer11 that 

11 you sold parts to located anywhere in the State of 

1-2 Virginia? 

13 A No. 

14 Q So that all the parts sales would generatet from 

15 Pennsylvania to go some place outs.ide of the State of 

16 Virginia? 

17 A That's correct. 

18 Q Row, let me direct your attention --

19 TBB COURT: You • re going to another subj ec:t, are 

20 you? 

21 MR. RANGE: Yes. 

22 THE COURT: Let • s take a very short reces11, about 

23 five minutes. 

1.26 
.. 
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MR. RANGE: . Fine. Thank you. 

(Whereupon,· a short recess was taken.) 

BY MR. RANGE: 

Mr. Brooks, if I could, I would like to direct 

5 you~ attention again to the stipulation of facts that's 

99 

6 Exhibit 1 and particularly to the last page of that where 

7 the item agency fee appears with a charge of $15,128. Are 

8 you familiar with that fee, sir? 

9 A I am -- I am partially familiar with that fee. 

10 Q Okay. Could you describe for me why you say 

11 you're partially familiar with it? 

l2 MR. TRAMBLIAN: Your Honor 

13 

14 

15 

16 

17 

18 

THE COURT: Yes. 

MR. TRAMBLIAN: Excuse me. Before this goes on, 

we're going to have an objection to this. And I will tell 

you why. 

fee of 

And you can proceed as you wish. 

we are now aware is being 

TBB COURT: Where is it in here? 

This agency 

19 ~. MR. TRAMBL IAN: It 1 s in -- it 1 s in about the 

20 middle of the page. 

21 

22 

23 

THE COURT: Middle of what page? 

MR. TRAMBLIAN: Last page. 

THE COURT: All right. 
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1 MR. TRAMBLIAN: It•s on line nine. 

2 THE COURTz All right. Yes. Agency fees, 

3 15,128. Right. 

4 MR. TRAMBLIAN: Yes. It • s not a big issue! in the 

5 case. The tax -- the total tax on this is $501 but this 

6 is being claimed, we understand,. as an affiliate receipt 

7 that the county did not have authority to assess. 

8 The problem is this agency fee was reported to 

9 the commissioner when Short Brothers reported all these 

10 figures to the commissioner as a non-affiliate fee. When 

11 we deposed Mr. Brooks he bad no idea what tbis fee was and 

12 couldn't explain what it was. And now they want to 

13 testify that it's an affiliate receipt that's exempt 

14 from --

15 THE COURT: That you concede would not be 

16 taxable? 

17 MR. TRAMBLIAN: Yes, sir1 but we never had any 

18 infocaa~ion upon which to reach that conclusion. 

19 TBB COURT: All right. Well, with tbat le1~ it 

20 coae -- lee it come in and with that explanation. I 

21 understand it. 

22 MR. TRAMBLIAN: Fine, Your Honor. 

23 THE COURT1 Is that acceptable? 
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1 MR. RANGE: Yes, Your Honor. I mean, we pled 

2 that this was a representation fee that should not be 

3 taxed in our application; but it is true that at the 

4 deposition Mr. Brooks could not recall what this minor 

5 item of income was. He has subsequently since then gone 

6 back and identified at least, as he says, partially what 

7 it is. And we would like to put that evidence on for the 

8 Court. 

9 

10 

ll Q 

THE COURT: All right. 

BY MR. RANGE: 

Mr. Brooks, could you tell us what your 

12 understanding of this agency fee is as it is reflected on 

13 the Short Brothers books? 

14 A Well, this is -- as has been said during the 

15 deposition with the county, I could not recall what it 

16 was. We went back and looked at the books from this year 

17 and were able to determine that the fee was recorded in 

18 our booka in physically the same pl•ce as we record our 

19 receipts fro• our Belfast parent under our representation 

20 arrangeaen~. 

21 we also -- well, that's-- that's where it was 

22 physicallyJ but we were -- we were not able to find an 

23 actual aescription of it. 
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l Q Is there any difference between the 

2 repceaentation fee and the agency fee as reflected in the 

3 books? 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

13 

14 

15 

16. 

17 

18 

19 

A Yes. Whereas the representation fees are 

also cash transactions -- we receive cash from the 

our parent to -- to pay our expenses 

are 

from 

shown received for this $15,128, merely a credit on the 

intercompany accounts. 

0 Does Short Brothers (USA) sell or lease an:ytbing 

to Short Brothers, Belfast, that would generate income on 

its books? 

A No, we do not. 

0 So the only money Short Brothers (USA) rec,eives 

from Short Brothers, Belfast, is for the purpose of 

offsetting Short Brothers (USA) •s expenses in repre.sent~ng 

Short Brothers, Belfast? 

MR. TRAMBLIANa Your Honor --

A Yea. 

MR. TRAMBLIAN: -- I object to the leading 

20 question. 

21 

22 

23 0 

THE COURT& The objection is sustained. 

BY MR. RANGE 1 

Okay. Mr. Brooks, could you tell ua --
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1 THE COURT: Let me ask you. was the 

2 representation fee paid by the parent company? 

3 THE WITNESS& Yes. 

4 THE COURT: To whom was this credit attributed 

5 for the.agency fee? 

6 THE WITNESS: Well, it was -- it was a credit 

7 that -- that was given to us that the parent gave to 

8 the subsidiary on our intercompany accounting book. 

9 THE COURT: It's got to come from somewhere. so 

10 it would come from the parent? 

11 THE WITNESS: Yes, it came from the parent. 

12 That's correct. 

13 BY MR. RANGE: 

14 Q Mr. Brooks, does Short Brothers (USA) receive --

15 well, strike that. 

16 Can you describe for me whether Short Brothers 

17 (USA) receives any income from Short Brothers, Belfast, 

18 foc .. anytbing other than its duties as representing the ...... 

19 pa~•' in the United States? 
"a'' 

20 A We do not. 

21 Q And does Short Brothers (USA) contend that tnis 

22 agency fee should be treated as a representation fee? 

23 A Yea. 
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1 Q Now, let ~e direct your attention again, Mr. 

2 Brooka, to the stipulation of facts in the income •:ategory 

3 on the last page there that shows aircraft repairs of 

4 $188,050. 

5 MR. RANGE: And, Your Honor, again, that • 1s the 

6 last page of the stipulation of facts that we've bcten 

7 referring to. 

8 

9 

10 

Q 

A 

BY M~. RANGE: 

Are you familiar with this revenue, Mr. Bz:·ooks? 

I am now. When -- during the deposition w·i t:h the 

11 county I was not -- I did not remember what it was. 

12 Q Does Short Brothers --

13 THB COURT& Where were you en the last page then? 

14 MR. RANGE& There's the category there, Your 

15 Honor --

16 MR. TRAMBLIANa It's line 10. 

17 THE COORT1 10? All right. 

18 

19 

20 

21 0 

o. RANGEa It has aircraft repairs, $188,1050. 

'l'BI COURT a Yes. 

BY IIR. RANGE: 

Nov, Mr. Brooks, does Short Brothers (USA) repair 

22 any aircraft using its own employees? 

23 A No, we do not. 
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1 

2 

3 

4 

5 

6 

Q What does the aircraft repair revenue represent? 

A On occasion as the aircraft will move from 

airline to airline, from lessee to lessee there is work 

that needs to be done on the airc~aft, repair, maintenance 

work. 

There are times when the airline that is giving 

7 up the aircraft acknowledges that there is work tha~ has 

8 to be done on the aircraft but eithe~ does not have the 

9 facilicies or if it has the facilities does not have the 

10 manpower, the time to do the work. 

11 so what we do on occasion is to have the work 

12 performed at a thi~d-party maintenance base and, in 

13 affect, act as the agent for the ai~line that's giving up 

14 the ai~craft. we have the work done. It's billed to 

15 Short Brothers (OSA). And we contemporaneously bill the 

16 airline that asked us as their agent to do the work. 

17 MR. TRAMBLIAN: You~ Honor, at this point let me 

18 sta•• ay objection to this testimony. This is a new 

19 art8aeat tbat•s being -- that was presented to us for the 

20 . fir8t ~iae today, that some of these fees are 

21 pass-tbroughs that they are not liable fo~ as their gross 

22 receipts. It was not pleaaed. And the first time we even 

23 heard about it was in today•s brief that they gave us. 
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1 we couldn't do discovery on it, because we didn't 

2 know about it. And we don't nave any background to 

3 litigate this issue, because it was raised for the first 

4 time today. 

5 MR. RANGE: Your Honor, if I may address tJrlat. 

6 In fact, the county has suspected all along that this is 

7 pass-through revenue. In the deposition they asked 

8 whether or not this was pass-through revenue. And J!tr. 

9 Brooks simply didn • t know. He • s gone back and checlc.ed 

10 that now. 

11 They certainly when they looked at all of c)ur 

12 books could have determined as much from those bookn as we 

13 did. And I regret that Mr. Brooks didn • t know the clnswer 

14 then, but he knows it now. They certainly are entit~lea to 

15 cross-examine him here today to determine anything they 

16 need to know about that. 

17 THB COURT: Of course, you've been into thi.s for 

18 a long time in preparing your case, but you feel the1re is 

19 grea' aignificance in the fact that they would be ac:ting 

20 in a representative capacity for other people other than 

21 Brooks -- other than the Short Brothers, Belfast? 

22 MR. TRAMBLIAN: To the extent, Your Honor, they 

23 c1 aim that they • re doing it as an agent and, there£ o~r e, 

134 . 
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1 are not liable that was not pleaded. we bad no notice of 

2 tbia issue. 

3 THE COURT: Well, there will be no other day to 

4 hear this. And this is for one year. And if you have 

5 

6 

7 

8 

9 

10 

11 

evidence of your own on the subject, you will be able to 

bring it UPI but I •m not going to exclude it from evidence 

at a hearing of this kind. 

MR. RANGE: Thank you, Your Honor. 

THE COURT: All right. 

BY MR. RANGE: 

0 Mr. Brooks, is the aircraft repair revenue, in 

12 fact, a disbursement that Short Brothers (USA) advanced on 

13 behalf of the airline operating companies? 

14 MR. TRAMBLIAN: I object to the leading question, 

15 Your Honor. 

THE COURT: The objection is sustained. 16 

17 MR. RANGE: I'm sorry, Your Honor. I'll. rephrase 

18 it. 

19 BY MR. RANGE: 

20 Q Could you describe, Mr. Brooks, what the nature 

21 of the entry for the $188,050 is on your books? 

22 A Yes. Well, inasmuch aa we were acting as ~he 

23 airline's agent we would have the work done. And the 
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1 thiEd-party maintenance organization would bill Shc)rt 

2 Brothers (USA). And Short Brothers (USA) would pay the 

3 bill and bill the airline that had given up the ai~::craft 

4 that asked us to have the work done. And we would then 

5 receive the monies back from the airline that asked! us to 

6 have the work done. 

7 

8 

9 

10 

11 

12 

13 

14 

0 Is there a provision in the lease that requires 

the lessee airline to return the aircraft in satisfactory 

condition? 

A Yes, there is. 

0 Now, Mr. Brooks, are you familiar with the income 

tax returns that Short Brothers (USA) has filed? 

A Yes. 

0 Did Short Brothers CUSA) file a 1985 federal 

15 income tax return? 

16 

17 

18 

19 

20 

21 

22 

23 

A Yes. 

Q Okay. Did that federal income tax return show 

any revenue for Short Brothers - or show any in-com~e for 

Sb- Brocbera (USA) that was taxable for tax purpo.ses? 

A Ro. 

0 In fact, did you show a loss? 

A 

0 

Yes. 

In what states did Short Brothers (USA) file 
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1 incoae tax returns for 1985? 

2 A we filed income taxes income tax returns in 

3 Virginia and California. 

4 Q Why did you file income tax returns in Virginia 

5 and California? 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

A 

Q 

income 

A 

Q 

A 

0 

Did you 

A 

0 

Because those were the two places we had offices. 

Did your California income tax return show any 

that was taxable? 

No. 

Did it show a loss? 

Yes. 

And how about your Virginia income tax return? 

show a loss there as well? 

Yes. 

would there be expenses associated with fil~ng 

16 income tax returns in other states where Short Brothers 

17 was doing business? 

18 

19 

21 

A 

Q 

A 

Yea. 

Why didn•t you file income tax returns in other 

Well, we -- we were a loss making corporation. 

22 So we figured there would be no taxes due. And so it was 

23 not worthwhile going through and filing the returns. 
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9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Direct E¥amination of Mr• Brooks 

Q Did you all consult a tax attorney or a tax 

accountan• about that? 

A No, we did not. 

Q Do you know why Short Brothers income was 

allocated between California and Virginia in the manner 

that it was? 

A No, I do not. 

0 Did Short Brothers file returns in Virginia in 

the years prior to 1985 showing that it had no inco:me? 

A Yes. 

110 

0 And prior to the filing of its income tax returns 

in Virginia had Short Brothers advised Arlington County 

through its attorneys that it ·took tbe position tha·t 

out-of-state sales and leases of aircraft were not subject 

to the Arlington County business license tax? 

A Yes, we did so in 1983. 

MR. RANGEa Thank you, Your Honor. I don't have 

any further questions of this witness right now. 

~ ... JUt. TRAMBLIAN: Your Honor, for purposes o:E the 

Court•a information I think I will probably need hal-f an 

hour or 45 minutes. 

THE COUR'l'1 Would you prefer to begin it auld end 

it in one session rather than --
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MR. TRAMBLIAN: Yes, sir. 

THE COURT: break it? Let's recess now for 

3 lunch for one hour and come back at about 10 minutes of 

111 

4 2:00 and take up w1th the cross-examination at that time. 

5 MR. TRAMBLIAN: Thank you, Your Honor. 

6 THE COURT: All right, sir. 

7 (At 12:50 p.m. the trial was recessed to 

8 reconvene at l: 50 p.m.) 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

··'·' \ 
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l AFTERNOON SESSION (2:00 p.m.) 

2 THE COURT: Mr. Brooks, come back up. 

3 THE WITNESS: Yes, sir. 

4 THE COURT: All right, sir. 

5 MR. TRAMBL IAN: Your Honor, we found a cop~r of 

6 the attorney general's opinion and would submit it clt this 

7 time. 

8 THE COURTs Thank you. 

9 MR. TRAMBLIAN: Thank you, Your Honor. 

10 THE COURT: Do you want me to stop now and look 

11 through it or not? 

12 MR. TRAMBLIAN: Only if Your Honor wants to. 

13 THE COURTs Well, I will. 

14 MR. TRAMBLIAN: Your Honor, for purposes of 

15 speeding it up, the part that's relevant is the bottom of 

16 page 312 at section four. 

17 THE COORT1 All right. 

18 MR. TRAMBLIANs May I proceed, Your Honor? 

19 TBB COURTa You may proceed. 

20 Whereupon, 

21 ARTHUR OAKLEY BROOKS, JR., 

22 having been previously sworn, was further examined ana 

23 testified as followsa 
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1 CROSs-EXAMINATION 

2 BY MR. TRAMBLIAN: 

3 Q Mr. Brooks, the California office that was open 

4 for the first part of 1985, how many employees did that 

s off ice have? 

6 A There were three employees. 

7 Q And none of the employees in that office had any 

8 role in sales or leases of aircraft by Shorts in 1985, did 

9 tney? 

10 A Yes. They -- well, two out of the three did. 

11 Mr. Austin who was the president of the company and then 

12 Mr. Hollenbeck who was a salesman. 

13 Q Who is the salesperson in the office? 

14 A Mr. Hollenbeck. 

lS Q Do you remember coming to the commissioner's 

16 office for a deposition on March 21st, 1991? 

17 A Yea. 

18 Q I'• on page 13, line four. Question -- do you 

19 r .... ber ae aaking you -- asking you, question, who was 

20 that one aaleaperson? Answer, his name was Bill 

21 Hollenbeck. Question, do you know if he made any sales in 

.22 1985? Well, yes. 1 know that he did not m&ke any sales. 

23 I mean, none of us -- none of us really, you know, made 
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1 sales of aircraft, per se. 

2 And then skipping down to line 16, do you 

3 remember me asking you, do you know if he was involved in 

4 any of the sales or leases of planes that Shorts cc1ncluded 

5 in 1985? And your answer was I don't remember that he was 

6 involved.· 

7 

8 

9 

A 

0 

Do you remember saying that? 

Yes. 

Who was the other person in the California office 

10 other than Mr. Hollenbeck? 

11 A Mr. Austin. 

12 0 And did Mr. Austin -- Mr. Austin bad no pa~:·t in 

13 sales or leases of Shorts aircraft in 1985, did he? 

14 A Yea, he did. 

15 THE COURT: Now, are you asking him whether he 

16 made sales or had to do with sales? 

17 MR. TRAMBLIAN: The question was if he was 

18 involved in the sales or the leases of planes. 

19 TBB COURT: In trying to sell them and not makin9 

20 the aale or -- or playing some role in a sale that sc•meone 

21 else consummated? 

22 

23 all • 

MR. TRAMBLIAN: Any role. If he waa involved at 
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1 MR. RANGE: Your Honor, I think I'm going to have 

2 to object at this point, because he has asked one question 

3 on direct here. And that is did they have any role 

4 whatsoever. And in the deposition he asked a more narrow 

5 role, namely, did they actually sell an airplane in 1986. 

6 THE COURT: Then he asked him if he had any role. 

7 And he answered that question the way he did here. He was 

8 not asked the other question here. 

9 MR. RANGEa I think it's improper for him to try 

10 to impeach --

ll THE COURT: It's not impeachment. 

l-2 MR. TRAMBLIAN: I'm sorry. I thought I read the 

13 question -- let me ask it that way. 

14 THE COURTs He answered it the way -- here the 

15 way be answered it there if I was listening correctly. 

16 BY MR. TRAMBLIAN: 

17 Q I'm sorry. I thought I read it the same way in 

18 the deposition. Let me read it now. Let me ask the 

19 quea•ion, Mr. Brooks. was Mr. Hollenbeck, the salesperson 

20 in the Califocnia office, involved in any of the sales or 

21 leasea of planes that Shorts concluded in 1985? 

22 A He may well have been involved in some -- some 

23 West Air transactions, but I -- I really can't remember • 
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1 This was, you know, six years ago. And salesmen do --

2 salesmen work on on a number of transactions, soJae of 

3 which close in a particular year and some which go lln to 

4 another year. So whether Mr. Hollenbeck was involvc!d in 

5 anything that actually closed in 1980 -- calendar 1 !~85 

6 I -- I can't remember. 

7 0 How about Mr. Austin? Did Mr:. Austin play any 

8 part in any of the sales or leases that Short Brotht1rs 

9 concluded in 1985? 

10 A Well, I believe Mr. Austin played a part in the 

11 lease of an aircraft to Chautauqua, because he had al very 

12 close relationship with Mr. Hall who was the presidE!nt of 

13 Chautauque. 

14 0 I'm on page 14, line six. Do you remember me 

15 asking you in your deposition, did Mr. Austin play a.ny 

16 part in any of the sales or leases that Short Brothe~rs 

17 concluded in 1985? 

18 And your answer was I don • t remember that h.e made 

19 any af tbe sales visits then' but it wouldn't be fair to 

20 say tba• he didn't play a part, because it's very much a 

21 relationship business. So the fact that he was presiaent 

22 allowed him to play a part. 

23 And toe follow-up question, do you have any 

l.44 
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1 specifics as to any part that he might have played in any 

2 of tbe transactions? Answer, no, I oon•t. 

3 Do you remember saying that? 

4 A Yes. 

5 Q Who was the ~hird person in the California 

6 office? 

7 

8 

9 

A There was a Ms. ·umscheid, U-M-s-c-H-E-1-D. 

Q She did not play any part in any of the sales or 

le'ases in 1985, did she? 

No. 10 

11 

A 

Q The two employees in Michigan, they were not --

12 there was not an office rented in Michigan, was there? 

13 

14 

A No, we did not rent an office. 

office at one of our airlines. 

We were given an 

15 Q And who were the two employees who were in 

16 Michigan? 

17 A Mr. Keusher -- I can't remember how to spell his 

18 naae -- and Mr. Loser, L-o-s-E-R. 

19 Q Did Mr. Keusher play any part in the sales or 

20 leaaea of aircraft in 1985 by Shorts (USA)? 

21 A No. He was a technical representative. 

22 Q And the other employee was a Mr. Loser, 

23 L-o-s-E-R? 
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A Right. 

Q Did he play any role in sales or leases of 

aircraft by Shorts (USA) in 1985? 

A No. He was a technical representative. 

0 You also testified there were two employee.& in 

OhlOl is that correct? 

A 

Q 

Yes. 

Those two employees were there to facil ita1~e the 

sales of aircraft to the United States Air Force, weren't 

they? 

A That's correct. 

Q And no aircraft were sold to the Air Force in 

13 1985, were they? 

14 A We sold 18 aircraft to the UoS. Air Force. And I 

15 can• t remember when we actually closed -- closed thE! sale. 

16 It was -- it was during those years, but -- and when I say 

17 we I mean Short Brothers, PLC. They were sold direc:tly 

18 froa Shor~ Brothers, PLC, to the u.s. Air Force. Whether 

19 we cleaed ~bea in 1985 or not I cannot remember. 

20 Q Sbor• Brothers (USA) didn't sell any airplclnes to 

21 tbe United Statea Air Force in 1985? 

22 A Well, to tbe extent we were involved with t~he 

23 u.s. Air Force and if they closed during 1985 -- and I 
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1 cannot now remember whether ~hey closed then -- we would 

2 have played the same sort of role with them as we played 

3 with any of our other customers. 

4 

5 

6 

7 

a 

9 

0 But it was -- the sale was from PL Shorts, 

PLC, to the customer; correct? 

A Yes, just as many of the civil sales were 

directly from Short Brothers, PLC, to tbe airlines. 

Q The Crystal City office, that's the base of 

operations for lease transactions, isn't it? 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

A Yes. It's one of the-- during that year we had 

two offices, of course. 

Q In 1985 was the Crystal City office the base of 

operations for Shorts CUSA)'s lease transactions? 

A It was -- after we closed the California office 

it was the only office. And up until then it was one of 

the two offices engaged in business. 

Q Now, the financing arrangements that you 

testified to between Shorts and General Electric Credit 

Corpecation, those transactions were not taxed by 

Arlington County, were they? 

A No. 

0 In the calendar year 1985 did Shorts (USA) rent 

23 any office space anywhere other than California and 
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1 Arlington? 

2 A I'm just hesitating to -- trying to remember 

3 whether we rented space in Ohio. At the -- and I believe 

4 we did rent a space for Mr. Wolf and his assistant 

5 adjacent to the -- to the Air Force base in Ohio but 

6 subject to check. 

7 Q Now, you testified on direct examination that the 

a possibility of leasing aircraft was brought up by salesmen 

9 when they were visiting customers, is that correct? 

10 

11 

12 

13 

14 

A 

0 

A 

Q 

A 

Correct. 

Didn't customers also call the Arlington office? 

To do what? 

If they were interested in leasing an airc:taft? 

Well, unfortunately what we found is that 1.re 

15 don • t get many calls. We have to visit the off ices .• 

16 so 

17 Q My question is: Don't customers sometimes call 

18 the Ccyat&l City office if they're interested in leilSJ.ng 

19 aicccaft froa Shorts (USA)? 

20 A It would be incorrect to say they never do,, but 

21 I -- I can't remember an occasion when that happened. 

22 0 And often customers would call the parent c:ompany 

23 instead of Snorts (USA), didn't they? 
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1 A That's correct. 

2 Q And of the.times they called, half the time 

3 instead of calling Shorts -- Shorts, the parent, they 

4 would call Shorts (USA), wouldn't they? 

5 A Yes, any one of our two offices in the -- in the 

6 u.s. 

7 Q And, in fact, salespersons based in Arlington 

8 would often contact customers to see if they were 

9 1nterested in renting planes, wouldn't they? 

10 A That's correct. 

11 Q They might call from the Arlington office to a 

12 customer? -· -- -
13 A They might, yes. 

14 Q Or the salesmen might write a letter from 

15 Arlington to the customer inquiring about interest in 
. 

16 renting a plane, wouldn't they? 

17 A Not really. What -- wbat tbe salesmen would do 

18 is that they would call the customer to see if they might 

19 be available for a sales visit. One doesn't sell or lease 

20 airplanes over the phone. 

21 Q But they would also write letters to the 

22 customers, wouldn't they? 

23 A Well, I -- just as you don't-- you don't sell or 

. 
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lease airplanes over the phone, you don't do it by letter. 

You go out to the customer and sit down with them and 

work -- try to work out some arrangement. 

0 But the point of initiating contact -- wou.ldn • t 

salesmen write letter~ from Arlington to customers to 

inquire if they were interested in renting aircraft'? 

A They would -- they would call the customer to see 

if they were available to come out and see them at ,,bich 

time they would explore the various alternative way1s the 

customer might want to use our aircraft. 

0 Is your answer that they wouldn't write le1~ters 

to customers? 

A I cannot remember an instance when tbey wrc)te a 

letter to a customer asking them if they wanted to lease 

an aircraft. 

0 Do you remember -- this is page 84, line si.x. Do 

17 you remember me asking you in your deposition, question, 

18 so in tboae caaea where Shorts (USA) contacted· airlJ.ncs 

19 typically somebody, one of the salesmen, would call from 

20 Arlington and say we want to talk with you about bus;iness? 

21 Is that typically how it would start? 

22 And your answer, yes, or write them a Ietter1 

23 but, yes, you contact them and say we would like to cowe 
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1 dowa and visit you. 

Do you remember giving me that answer? 

A Yes. It sounds like exactly what I just gave 

now. 

2 

3 

4 

5 

6 

7 

8 

9 

Q Now, when salesmen would go out -- well, let me 

10 

ask you first. Where were all the salesmen based in 1985? 

A Well, except for Mr. Hollenbeck and Mr. Auscin 

who acted in a sales capacity while he was still president 

they were all based in Arlington. 

0 And when a salesman would go out and talk to a 

11 cuseomer on site, the salesman didn't have authority to 

12 make a deal, did he? 

13 A Well, if frankly it depended on the -- on tne 

14 particular case. It's -- it's incorrect to say they 

15 didn't have absolute authority or authority to make a 

16 deal. 

17 Q But typically they had to bring the transaction 

18 back to Arlington for approval, didn't they? 

19 · A Typically, yes. 

20 Q Now, you also testified on direct examination 

21 that a credit committee in Belfast had to approve, also. 

22 

23 

A 

0 

Yes. 

Bow was the credit committee in Belfast made 

- ' 
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1 aware of a pending deal? 

2 A We would send them the -- the copy of the lease • 

. 3 

4 

5 

6 

0 

from? 

A 

Q 

Where would you send tbem the copy of the lease 

From Arlington County. 

I believe you testified on direct examination 

7 ~hat the !eases were always signed at the airline, j~s that 

8 correct? 

9 A Yes. 

10 0 Do you remember the lease agreement of AprjLl 

11 15th, 1985, between Short Brothers (USA) and Sunbird 

12 Airlines? 1984. 

13 A -"If it was one of the -- yes, one of the lenses 

14 there. 

15 Q And was that particular lease signed by both 

16 parties at the site? 

17 A I can't remember where we signed that. 

18 Ma. TRAMBL IAN : Your Honor, if I may a ppr OCl ch the 

19 wiuae••· 

20 BY MR. TRAMBLIAN: 

21 0 I •m banding you a copy of the lease. And JC • m 

22 turning to page 29 which is the signature page. And I ask 

23 if you can explain to me why it was signed by Short 
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1 Brothers (USA) on April 11th, 1985, but not signed by 

2 Sunbird Airlines until five days later on April 15th, 

3 1985. 

4 THE COURT: Which exhibit is this? 

5 MR. TRAMBLIANa It's not in evidence, Your Honor. 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

A 

0 

A 

I can't remember. 

BY MR. TRAMBLIAN: 

The closing didn't take four days, did it? 

I don't remember. 

0 Bu~ the lease does show that it was signed four 

days apart, doesn't it? 

A The dates are four days apart on that -- on ehe 

lease, yes. 

0 How about the consent to sublease for that same 

plane between Mississippi Valley Airlines and Short 

Brothers (USA) and Sunbird Airlines in 1984 which is on 

the chart? Do you remember if that was all signed in the 

same place? 

.A I can't remember the -- the instance. 

Q Let me show you a copy of the signature page 

which is page s. Doesn't it show that it was signea by 

Short Brothers on April 11th, 1985, by Sunbird Airlines on 

April 15th, 1985, and Mississippi Valley Airlines on April 
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1 19th, 1985? 

2 A Yea, that•s what· it shows~ 

3 Q And do you have any explanation why it took a 

4 total of eight days to get it signed by all parties? 

5 A No. 

6 0 Isn•t it possible that the lease was mailed back 

7 to Arlington and signed in Arlington? 

8 A It 1 s possible, yes. 

9 THE COURT: Are those documents going to be 

10 identified and put in evidence or not? 

11 MR. TRAMBLIAN: Your Honor, if we can have a 

12 stipulation --

13 THE COURTa I 1 m not asking that they be. I did 

14 have a question I was going to ask. Do any of them show 

15 on them the place of signature? 

16 MR. TRAMBLIAN: None of them do. 

17 THE COURT: And none of them have notariza1~1ons 

18 OD 'Ilea? 

19 MR. TRAMBLIAN: No. Moat of them are noc dated. 

20 'l'BB COURT: All right. That's my question .. 

21 MR. TRAMBLIAN: The signatures are not datnd. 

22 The ones I have asked about, Your Honor, the signatures 

23 were dated. If we can have a stipulation that that•s what 

:1.54 
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1 the leases say, we ·don't need to clutter the record with 

2 them, with a big stack of documents. 

THE COURT:· They say what they say. 3 

4 MR. RANGE: Yeah. I think it's been established 

5 on the cross. I don't have a problem. I think he's 

6 established what it said. And I don't have a problem with 

7 that, Your Honor. 

8 MR. TRAMBLIAN: we don't need to make a big pile 

9 of documents. 

10 BY MR. TRAMBLIANa 

11 Q Now, once an agreement was approved didn't Daniel 

12 Frix in the Arlington office prepare the lease documents? 

A Be did, yes, prepare some of them. Yes. 13 

14 0 And the documents he prepared in Arlington had to 

15 be approved by his superiors in Arlington, didn't they? 

16 

17 

A 

Q 

Yes, for those documents that he prepared. 

And modifications or amendments to the lease, 

18 weren•• tbey also written and approved in the Arlington 

19 office? 

20 A Not all of them. All of the General Electr~c 

21 Credit airplanes we had -- we do not prepare those. 

22 0 All right. Arlington didn't taz those 

23 transactions. 
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1 No. I mean the leases. Certain of these leases 

2 were leases -- subleases involved with General Electric 

3 Credit aircraft. And we did not prepare those documents. 

4 0 Didn't you have to approve lease modifications? 

5 A Well, you asked me if we prepared all the -- all 

6 the subleases. So I was responding to that. 

7 0 Okay. If a lessee wanted to come in and m1odify 

8 their lease, wouldn't you have to approve the 

9 modification? 

10 A Do you mean me specifically or the -- or the 

11 office? 

12 Q Anyone in the office. 

13 A Yes, one of us would. 

14 Q And the documents were generated in the office, 

15 weren't they? 

16 A Not the ones pertai_ning to subleases for the 

17 General Electric Credit aircraft. 

18 Q Well, bow about -- who would prepare the 

19 do ..... ata to modify a lease by extending its term? 

20 A It'a -- I would just have to ask to see the 

21 particular case. 

22 THE COURTa Mr. Tramb1ian, you just made a 

23 statement, a side statement. It wasn't a question, but 
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1 you aaid we didn't tax it. I think you meant you didn't 

2 include something 1n the gross --

3 MR. TRAMBLIAN: Yes, sir. 

4 THE COURT: for tax purposes. 

5 

6 

7 

8 

9 

10 

11 

12 

MR. TRAMBLIAN: Right. 

THE COURTs And which transaction was it? Now, 

the one from Belfast to General Electric finance -­

MR. TRAMBLIAN: Was not taxed. 

THE COURT: would have nothing to do with 

that. 

MR. TRAMBLIAN: No, sir. 

THE COURTa All right. Now, that's a sale; 

13 right? 

14 MR. TRAMBLIAN: Yes, sir. 

15 THE COURT: Then you've got this lease that they 

16 call a -- a head lease. That 

17 MR. TRAMBLIAN: Yes, sir. 

18 TBI COURT: comes to the Short Brothers (USA). 

19 liRe TRAMBLI~ 1 That 

20 TBI OOURTa You didn't include that. 

21 MR. TRAMBLIAN: No, sir. 

22 THE COURT: All right. Then the lease out to 

23 somebody in Pennsylvania or California, you did include 

1.57 
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1 that. 

2 MR. TRAMBLIAN: Yes. The ones that are shown on 

3 the last page of that stipulation. I think there are five 

4 or ~~x airlines listed. If you would turn to the last 

5 page --

6 THE COURT: Exhibit No. 1? 

7 MR. TRAMBLIAN: Yes, the very last page. .R1ght. 

8 The last page. See, there? Numbers one through si:K are 

9 the six lessees whose rental payments were included in the 

10 gross receipts. 

11 THE COURT: Whose? 

12 f·lR. TRAMBLIAN: . "'hose payments for renting the 

13 planes was included in the gross receipts. 'l'be ren1:.als 

14 from Shorts (USA) to these six airlines was included. 

15 THE COO R'l' : Yes. 

16 BY MR. TRAMBLIAN: 

17 Q Do you remember me asking you in your 

18 depoaition -- this is page 103, line 22 -- who w·oulcl 

19 pEepaEe tbe documents to extend -- to modify the lea.se by 

20 extending its term? And your answer, well, for somE!thlng 

21 like that Dan Frix would have gotten to the point wh.ere ne 

22 was preparing it. so Dan Frix would prepare the 

23 extension. 
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1 A Yea. 

2 Q Do you remember saying that? 

3 A Yes. 

4 0 And who is Dan Frix? 

5 A He was our manager of accounting at the time. 

6 0 And he was based in the Arlington office? 

7 A Yes. 

8 0 And when he would prepare those extensions, he 

9 would prepare it in Arlington, right? 

10 A When he prepared extensions, yes. Be was not the 

11 only one that prepared extensions. 

12 0 Where were the executed leases kept? 

13 A we kept them in our office. 

14 0 In Arlington? 

15 A Yes. 

16 0 

17 A I should say we -- there were some that were kept 

18 in CAlifornia. so up while the California office was 
. 

19 opea· tbey may have had some pieces out there, but they 

20 were subsequently moved to Arlington. 

21 0 And the notices on the leases that were required 

22 to be given -- the lessees had to give you the notice in 

23 Arlington, didn't they? 
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A Yea. 

Q And the rent payments or the revenues· from the 

lease of aircraft were sent to the Arlington office, 

weren't they? 

132 

A I should correct one of the one of the ·-- one 

6 of my answers. And perhaps it would be helpful for me to 

7 clarify. Where I say some of the leases were modif .ied by 

8 Shorts and some other -- what I'm referring to, bec•luse it 

9 also pertains to this notice question that you just asked; 

10 is that on the General Electric aircraft which were six 

ll out of the 14 aircraft that are listed here, the 

12 complexities of those leases required that our corpc»rate 

13 counsel, Ropes & Gray, prepare the subleases. 

14 So that when I've said, yes, we prepare some of 

15 them, I meant that we prepared the changes and 

16 modifications in the sublea~es for these aircraft that 

17 were not General Electric Credit aircraft. The notice 

18 seotiea, again subject to check -- I have a feeling that 

19 th-t .. ~ice section in.the General Electric Credit leases 

20 was -- and again subject to check. I think tbey wer'e 

21 California subsequently moved to Arlington when the 

22 California office closed. 

23 0 I don't mean to interrupt you, Mr. Brooks, but 
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1 th• General Electric Credit Corporation leases were not 

2 included in the gross receipts tax, were they? 

3 MR. RANGE: Your Honor, I object --

4 A They were. 

5 MR. RANGE: to him going back and trying to 

6 attack the testimony of the witness by arguing that they 

7 were not included in the credit. He's trying to show tha~ 

8 lease extensions were drafted in Arlington. 

9 And the witness is testifying that lease 

10 extensions were not drafted in Arlington for those 

11 aircraft that were subleased under a.head lease from GECC. 

12 And I think it's inappropriate for him to try to prevent 

13 the witness from testifying to those facts. 

14 MR. TRAMBLIAN: Your Honor, it's not a pending 

15 question. This is the witness going on. And I let him go 

16 on, but it if his counsel~ wants to ask him on 

17 redirect --

18 TBB COURT& You ask the question now. 

19 BY MR. TRAMBLIAN: 

20 0 Mr. Brooks, the payments for -- from the lessees 

21 for rental of the aircraft, they were sent to the 

22 Arlington office, weren't they? 

23 A No, not uniformly. we -- we much prefer that 

L-------------------------------------------------------------~.~~4uj 
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1 tbey wire transfer the lease payments to our account in 

2 the District. So I -- I'd bave to go through each one and 

3 look back at the records to see where they actually sent 

4 the lease payments. 

5 0 weren't some also sent to the Arlington office? 

6 A I'm sure some were, yes. 

7 0 And didn't employees in the Arlington offit::e have 

8 the responsibility to monitor lease payments to mak•a sur4t 

9 they came in? 

10 A Yes. 

11 0 The contracts for repainti.ng or repairing t~he 

-

12 aircraft, did Shorts (USA) contract directly with tbe 

13 contractor? 

14 A Yes. 

15 Q And bills for the work done were sent to tbe 

16 Arlington office, weren't th•y? 

17 A That's correct. 

18 Q ADd the bills were approved in the Arlington 

19 offloe, weren't they? ·· .... 

20 A Yea. 

21 Q And the bills were paid from tbe Arlington 

22 office, weren't they? 

23 A Yes. 

162 
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1 Q And that's true for both the repainting and the 

2 repair of the aircraft; correct? 

3 A Yes. 

4 0 The sales of tbe planes to Chancellor 

5 Corporation, didn't employees from the Arling~on office 

6 have to go to the site to prepare descriptions of tne 

7 aircraft for the deal? 

8 A Yes. 

9 0 And weren't documents for the deal sent for 

10 review to the Arlington office? 

11 A Yes. 

12 0 And weren't discussions between Shorts (USA) and 

13 Shorts, PLC, done from the Arlington office? 

14 A Yes. 

15 0 And the monies that Short Brothers (USA) received 

16 from the sales, didn't they go to the Arlington office? 

17 A I can't remember where they went, but I'm sure 

18 tbal,.for auaa that big they were probably wire transferred 

19 to .-z account in -- in the District. We would not nave 

20 juat taken a cbeck for that amount. 

21 0 And the funds that are wired to the account in 

22 the District of Columbia, that's monitored from the 

23 Arlington office, isn't it? 

';· . · .. '·'" :. . . . 
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Yes. 

You also testified about the sale or lease of 

3 parts on your direct examination. Weren't the sale or 

4 

s 

6 

7 

8 

9 

10 

ll 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

lease of parts by Short Brothers (USA) done through the 

Arlington or California office in 1985? 

A Yes. 

0 In fact, they were invoiced to the Arlingtc)n or 

California office in 1985, weren't they? 

A Do you mean -- do you mean from the CalifoJ~nia 

office? 

Q I'm sorry. They were invoiced from the Arlington 

or California office in 1985, weren't they? 

A That's correct. 

Q And the payment for the parts was received 

through the Arlington or California office, wasn't it? 

A Yes. 

Q And you don't have any recollection of what 

pe'QDtage of the parts income Short Brothers receiv,ed in 

llll.,vu through the California office or the Arlington 

office, do you? 

A No, I don't. 

MR. RANGEs Object to the question, Your Honor. 

23 It suggests to the witness that the revenue is 
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1 attributable either to Cal if ornia or to Virginia when, in 

2 fact, our argument is that the revenue would be taxable by 

3 the jurisdictions where the parts were located which in 

4 this case would be Pennsylvania. I think it's an improper 

5 question. 

6 MR. TRAMBLIAN: The witness already test1fied 

7 that they went either through the Arlington or California 

8 office. 

9 MR. RANGE: No, the witness did not testify that. 

10 The witness testified on direct that the parts were 

11 shipped from Pennsylvania to the customer outside 

12 Virginia. All he has testified to here is that the 

13 1nvoice for that went in or out of the Virginia office. 

14 And I don't think it's appropriate for counsel then to ask 

15 him the nexus of the tax. 

16 MR. TRAMBLIAN: I'm not asking him the nexus of 

17 the tax. I'm aaking him 

18 TBI COURT: I didn't know that to be his question 
-.. 

19 •• -a~l. 

20 MR. TRAMBLIAN: Could I have the question read 

21 back, please? 

22 THE COURT 1 No. 

23 MR. TRAMBLIAN: I'm sorry. 
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1 TBB COURT: Proceed. 

2 BY MR. TRAMBLIAN: 

3 0 Did you under stand the question, Mr. Brook:s? 

4 THE COURT: Or you may restate it. 

5 MR. TRAMBLIAN: I would rather have it rea,a back, 

6 Your Honor. 

7 THE COURT: All right. 

a (The testimony was read as follows: 

9 And you don • t bave any recollection ,t)f what 

10 percentage of the parts income Short Brothers received 

11 in 1985 was through the California office or thea 

12 Arlington office, do you? 

13 No, I don't.•) 

14 MR. RANGE: I renew my objection, Your Hont)r. 

15 THE COURT: I'm sorry. 

16 MR. RANGEa Your Hqnor, my·objection there is to 

17 the use of the word income through those off ices. Jtf he 

18 vaua ~· aek what percent was billed or invoiced thJ:ough ·­:,_ 

19 th·· two offices 
4 

20 TBB COURT: Through those offices. 

21 MR. RANGEa Pardon me? 

22 THE COURT: Through those .offices. 

23 MR. RANGE: Right. What was invoiced or bJ.lled 
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l to those offices I have no objection to. 

2 THE COURT: The objection is sustained. 

3 BY MR. TRAMBLIAN: 

4 0 Mr. Brooks, you don't have any knowledge, do you, 

5 of whether the sale of parts was invoiced or billed 

6 through the California or the Arlington office as a 

7 breakdown for 1985? Do you? 

8 A No. 

9 0 It could have been 100 percent billed or invoiced 

10 through the Arlington office in 1985r couldn't it? 

ll A I just don't remember. 

1"2 0 As to the agency fee that you testified to, in 

13 your deposition you had no idea what that agency fee was, 

14 did you? 

15 A Correct. 

16 0 The $188,000 figur~ for repairs of aircraft, who 

17 con~racted with the company that did the repair work? 

18 Whoever was the -- whoever the individual was who 

19 waa la charge of technical services then which I believe 
~. 

20 wa• Mr. Spillman. 

21 Q was it Short Brothers (USA) who contracted witn 

22 the company that did the work? 

23 A Yes. 
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Q It was not the lessee, was it? 

A In this case -- well, you raise -- you raise an 

alternative, because I cannot remember, sir, whether -- in 

each case whether we arranged the work or whether we told 

them to get it done. And they said, okay, we'll get it 

aone Wlth a particular maintenance facility. And WE! said 

fine, arrange it, have them bill it to us. And we'll bill 

1t back to you. I just -- I can't remember the -- the -­

in each case what happened. Both -- both have been known 

to happen. 

0 \'lell, you don • t have any recollection of which 

way it was done for this $188,000 in 1985? 

A No, not in each case. No. 

0 Well, was there any case where the Short Brothers 

(USA) contracted directly with the contractor in 1985? 

A Yes, I'm sure there were cases. Yes. 

0 And in those cases the contractor would be 

looking to Short Brothers CUSA) for payment; correct? 

A· That's correct. 

Q And when the contractor would send the bill unaer 

those contracts he would send it to the Arlington off1ce, 

wouldn't he? 

A Yes. 
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1 Q And the bill would be approved in the Arlington 

2 office, wouldn't it? 

3 A Yes. 

4 0 And payment would be remitted from the Arlington 

5 office, wouldn't it? 

6 A Yes. 

7 Q Now, Short B!others (USA) engaged in advertising 

a in 1985, didn't they? 

9 A Yes. 

10 0 And you would contract with an advertising 

11 company that was outsiae the state to do the advertising 

12 work; correct? 

13 A That's correct. 

14 Q And they would bill you in Arlington for the 

15 work, wouldn't they? 

16 A Yea. 

17 0 And you would pay them from Arlington? 

18 A Yea. 

19 ;Q And your advert1sements said to contact Short 

20 Brotbera (USA) in Arlington, didn't it? 

21 A Yes. 

22 0 For the 1985 gross receipts, did any other state 

23 or locality tax Short Brotbers on its gross receipts? 

. 
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No. 

Did any other locality threaten to tax Short 

Brothers on its gross receipts? 

142 

A Well, 1 can't remember that. We -- we from time 

to time over che years -- and you asked me for a 

definitive answer, but over the years from time to time we 

would receive notice from the owner of the aircraft 

that ~hat a particular taxing authority had contc~cted 

them as the owner in which case we pass it on to th•a 

lessee. so as to whether someth1ng, happened in 198S along 

those lines, I can't remember; but it could well have 

been. 

Q But you don't have any specific recollection that 

it ever did? 

A No, I don't. 

Q Did Short Brothers in 1985 pay taxes on any of 

the sums included in their gross receipts to any other 

locality? 

A 

Q 

No. 

After 1985 wny did Short Brothers begin reporting 

21 its gross receipts to Arlington County? 

22 THE COURTa Beginning when? 

23 MR. TRAMBLIAN: After the 1985 tax year. 
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1 BY MR. TRAMBLIAN: 

2 Q Why d1d Short Brothers start for the first t1me 

3 reporting its gross receipts to Arlington County? 

4 A I can't answer that question. I don't -- I don•t 

5 remembe~ why we decided to do that. 

6 MR. TRAMBLIAN: I don't have any other questions, 

7 Your Honor. Thank you, Mr. Brooks. 

8 THE COURT: All right. 

9 MR. RANGE: Your Honor, I just have one question 

10 on red1rect. 

11 THE COURT: All right. 

12 REDIRECT EXAMINATION 

13 BY MR. RANGE: 

14 Q And that is, Mr. Brooks, Mr. Tramblian has 

15 suggested to you that some of the aircraft leases were 

16 mailed into Arlington County and signed by Short Brothers 

17 in Arlington County. Even if that occurred, were any of 

18 tbe.plaaea ever delivered, hangared, operated or . 
"··* 

19 aaiitaiaed in Virginia? 
~ 

20 A Ro. 

21 MR. RANGE: Thank you. 

22 TBB COURT: You may reauae your aeat, s1r. 

23 TBB WITNESS: Thank you. 

i i. 
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1 (The witness left ehe stand.) 

2 THE COURT: Do you have any other witnes~ses? 

3 MR. RANGE: No, Your Honor. 

4 THE COURT: And did you present all of y·our 

5 exhibits? I believe you went through No. 7. 

6 MR. RANGE: That's correct, Your Honor. That is 

7 all of the exhibits that Short Brothers will offer. 

8 THE COURT: The only reason I remind you of it, 1 

9 thought you mentioned a number like nine when I asked 

10 you --

11 MR. RANGE: That's correct, Your Honor. And wbat 

12 happened is the stipulation has the first three in there. 

13 And we counted tbat as just one. 

14 TB£ COURT: Fine. All of your exhibits have been 

15 received into evidence. And tbe plaintiff rests. Are you 

16 ready to proceed? 

17 MR. TRAMBLIAN: Yes, Your Honor. We at this timE 

18 wouJ.d uke a aotioa to strike the plaintiff • s cas;e. Unaez: 
,.. 

19 tb• .... •••• interpreting tbe commerce clause you ha.ve to 

20 ahow tbat you -- there 1s more than a risk of multiple 

21 taxation. 

22 The case a inter pretin9 the collllller ce cl a Lase say 

23 that the purpose of the commerce clause is to pr•!vent 
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1 double taxation. There has been. no evidence presented 

2 wbataoever that snort Brothers (USA) was subject to 

3 anything more than a possible, potential 

4 THE COURT: Nell, is there any other theory that 

5 they would not be liable other than an interpretation of 

6 the commerce clause? 

7 MR. TRAMBLIAN: Your Honor, tbe only things pled 

8 are the due process and the commerce clauses. They don't 

9 dispute the categories that they have been assessed ·under 

10 or the amounts of the gross receipts. 

11 THE COURT: I don't believe be has concluded his 

12 motion. 

13 MR. RANGE: Okay. 

14 MR. TRAMBLIAN: Your Honor, we cited the cases at 

15 page 22 of our brief that say you have to do more than 

16 show a mere risk of double taxation. That's page 22. 

17 It's undisputed in this case that Short Brothers has paid 

18 no taxes oD ita gross receipts anywhere except for 
-

19 Arl.f.at~on. 

20 Tbey have only been assessed in Arlington. They 

21 haven't filed tax returns anywhere. else. And they haven't 

22 paid taxes anywhere else. And there is no evidence that 

23 they have been subject to a tax anywhere else. 
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1 In the cases we•ve cited some of the cases have 

2 gone so far as to say that you have to show actual 

3 multiple taxation for the commerce clause to be 

4 implicated. Certainly they have not done that. The! other 

5 cases say that you have to do more than show the 

6 possibility of being subject to a tax elsewhere. Ana tnat 

7 nasn•t been done. 

8 And for those reasons, Your Honor, since tbey 

9 haven• t proven one element of what they have to sho" to 

10 satisfy the commerce clause we would ask that their case 

11 be stricken. 

12 MR. RANGE: Your Honor, if you will turn tc• page 

13 23 of their brief where they cite the cases regar~ing 

14 actual multiple taxation, you will note that each ar11d 

15 every one of the cases is a state court decision. 1'here 

16 is a directly applicable United States Supreme Court case 

17 holding directly to the contrary. 

18 Tba~ case, Your Honor -- there actually are 

19 seYel&l, but I would ~irect your attention to the Armco 

20 case tbat 1a 1n the book of documents that I have banded 

21 up to you under tab two. And if you would like, I can 

22 direct you specifically to page 644 of that opinion. Your 

23 Honor, if I could direct your attention to the language on 

.174 
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1 pagea 644 and 645 of the Armco 

2 THE COURT: I thought you said 644. 

3 MR. RANGE: 644 and 645. 

4 THE COURTz And I'm reading on 644. 

5 MR. RANGEs Okay. It starts there with the 

6 language that says appellees suggest 

7 THE COURT: That's what I'm reading. 

8 MR. RANGE: -- that we should require them to 

9 prove actual discriminatory -- discriminatory impact. 

10 THE COURT: I'll. read it. All right. 

11 MR. RANGEs And, Your Honor, if you will take a 

12 look at page 646 which is the first paragraph of Justice 

13 Rebnquist•s dissent, what you will see there is that 

14 Justice Rehnquist dissents from this concept that they 

15 would have to -- that they would have to prove only the 

16 risk. Be says you ought to have to prove the real thing, 

17 but the majority says not. The risk is all that it takes. 

18 If I could also direct the Court's attention to 
..... 

19 tb• .. xt case that I have cited. That's tbe Mobil Oil 

20 Corpora,ion case. we contend that that case as well hol~s 

21 that the mere risk of multiple taaation is sufficient. 

22 THE COURTa Let me say this, gentlemen. I am 

23 going to read your briefs. And I would like to hear tne 
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1 caae. It may be decided on the law and the weight of the 

2 evidence, but I think the thing that should be done now is 

3 to hear all of the evidence, read the briefs then oecide 

4 the case based upon the law and the evidence. 

5 And in order to do that the Court will overrule 

6 the mction to strike and consider it in the opinion or in 

7 the decision, the final dec1sion, in the case. 

8 MR. TRAMBLIAN: That's fine, Your Honor. 

9 THE COURT: And tne defendant preserves hi11 

10 position to rely on the theories advanced here and ~ot 

11 lose that position by virtue of presentinCJ evidence .• 

12 MR. TRAMBLIAN: Fine, Your Honor. Thank YI)U. 

13 THE COURTa Yes. 

14 MR. TRAMBLIAN: We have SO.me exbibi ts. I \iOUld 

15 just like to bave them marked now if 1 could. 

16 

17 them. 

18 ... . , 

TBE COUR'l'z Yes. Pasa them up. And I will mark 

MR. 'l'RAMBLIAN: And let me go tbrougb them with 

19 yo-.. rour Honor. 

20 TBB COURT: Short Brothers analysis of '83 

21 througb •as gross receipts. 

22 MR. TRAMBLIAN: That would be No. 1. 

23 THE COURT: Defendant's No. 1. 
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1 MR. TRAMBLIAN: The plaintiffs bave asked that 

2 thi• be attached to it. And I don't have any objection to 

3 that. The plaintiffs have asked that this be attached or 

4 submitted with it. And that's fine with me. That 

5 appa~ently is a cover letter that went with this. 

6 

7 

8 

9 

10 

11 

12 

13 

14 

THE COURT: All right. 

MR. TRAMBLIAN: so that would be part of No. 1. 

THE COURT: And you are aubaitting it? 

MR. TRAMBLIAN: Yes, sir. 

THE COURT: All right. 

MR. TRAMBLIAN: No. 2 

THE COURT: Including the paper attached to it? 

MR. TRAMBLIAN: Yea, air. 

THE COURT: All right. Defendant's No. 1. Is 

15 that to be received in evidence now? 

16 

17 

18 

MR. TRAMBLIAN: I would move it. 

THE COURTs Without objection? 

KR. RANGE: No objection receiving that into 

19 eviteace, Your Honor. 

20 ('fbe document was marked Defendant's Exhl.bit No. 

21 1 for identification and received in evidence.) 

22 MR. TRAMBLIAN: Exhibit No. 2, Your Honor, is ~he 

23 next document in the pile that's clipped to -- that's in 
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1 tbia pile. That's all the exhibits in that pile. 

2 THB COURT: Oh, I see. 

3 MR. TRAMBLIAN: That letter that says Shorts 

4 dated September 22, 1986, would be our No. 2. 

5 THE COURT: The letter from Shorts to Mr •. c:;riffin 

6 of the commissioner's office? 

7 MR. TRAMBLIAN: Yes, sir. And I would move its 

B aamission, also. 

9 THE COURT: Defendant's No. 2. 

10 MR. RANGE 1 No objection to that, Your Honor. 

ll THE COURTa Rece1ved in evidence. 

12 

13 

14 

(The letter dated 9-22-86 was marked Defendant's 

Exhibit No. 2 for identification and rec1eived 

in evidence.) 

15 MR. TRAMBLIAN: No. 3, Your Honor, ia the 

16 California corporation franchisor income tax return. And 

17 I would move ita adm1ssion at this time. 

18 TBB COURT: Thac's for -- that goes into and 

19 iaaladea tbe first quarter of •as. 

20 MR. TRAMBLIAN: k1ght. If you would read right 

21 under here, it says for the calendar year 1984, fiscal 

22 year beginning April 1, '84, ending March 31, •as. 

23 THE COURT: Defendant's No. 3 rece1ved in 
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1 evidence. 

2 MR. RANGE: No objection to tbat, Your Honor. 

3 (The income tax return was marked Defendant's 

4 Exhibit No. 3 for identification and received 

5 in evidence.) 

6 THE COURT: So this is for the fiscal year? 

7 MR. TRAMBLIAN: Right. 

8 THE COURTs All tight. 

9 MR. TRAMBLIAN: The next one is the 1984 Virginia 

10 corporation income tax return. The same dates apply.. We 

11 would ask that that be admitted as No. 4. 

12 THE COURT: Is that the same period of time? 

13 MR. TRAMBLIAN: Yes. 

14 THE COURT: Yes. Defendant's No. 4. 

15 MR. RANGE: No objection, Your Honor. 

16 THE COURT: R~ceived in evidence. 

17 CThe income tax return was marked Defendant's 

18 Exhibit No. 4 for identification and received 

19 in evidence.) 

20 MR. TRAMBLIAN: was No. 3 received in evidence, 

21 Your Honor? I don't know if you said it. 

22 THE COURT: I dia ana initialed it. 

23 MR. TRAMBLIAN: Thank you. 

'I,.., 

PLATT ' DAWSON, INC. (703) 591-0007 
~ ,.,, 
.J.. I • 



'180 

Argument of Counsel 152 

1 TBE COURT: Defendant's No. 4 is received in 

2 evidence. 

3 MR. TRAMBLIAN: No. 5, Your Honor, is the 

4 Virginia corporation income tax return for 1985. 

5 THE COURT: All right. That's received in 

6 ev1aence without objection. 

7 (The income tax return was marked Defenaant's 

8 Exhibit No. 5 for identification and rece1vea 

9 in evidence.) 

10 MR. TRAMBLIAN: No. 6, Your Honor, is 

11 1nterrogatory -- I'm sorry. Is Short Brothers's answer to 

12 Interrogatory No. 4 which 1s on the next page. And I 

13 would move it into evidence. 

14 THE COURT: Is that all that's to be admittea? 

15 MR. TRAMBLIAN: Yes. No. 4 which shows where 

16 their --

17 THE COURTs Do you want me to put a mark on here 

18 to abow --

19 D. TRAMBLIAN: Yea, sir. I would move it into 

20 evidence, Your Honor. 

21 

22 

23 

in? 

TBB COURT a And Interrogatory No. 5 does n.oc co:r.e 

MR. TRAMBLIAN: No, sir. 
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1 THE COURT: All right. That's Defendant's No. --

2 Bxbibit No. 6. 

3 MR. TRAMBLIAN: 6. 

4 THE COURT: And that's received in evidence 

5 without objection. 

6 (The interrogatory answer was marked Defendant's 

7 Exh1bit No. 6 for identification and received 

a in evidence.) 

9 MR. TRAMBLIAN: For Exhibit No. 7 it's Short 

10 Brothers's answers to Interrogatory No. 2, 3, 4 and Dot 

11 No. 1. And I would move No. 7 into evidence. 

12 THE COURT: 2, 3 and 4. That takes it through to 

13 the ena 

14 MR. TRAMBLIAN: Right. 

15 THE COURT a of the paper. 

16 MR. TRAMBLIAN: Right. 

17 THB CODRTa All right. That'a Defendant's No. 7. 

18 And tbat•a received in evidence. 

19 

20 

21 

(~be interrogacory answers were marked 

Defendant's Exhib1t No. 7 for identification 

and received in evidence.) 

22 MR. TRAMBLlAN: And tbe last one, Your Honor, is 

23 No. 8 which is the answer to Interrogatory No. 1 whicn lB 
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1 the only one. 

2 THE COURT:· All right. 

l MR. TRAMBLIAN: And I would move it into 

4 evidence. 

5 THE COURT: Defendant • s No. 8 is received in 

6 evidence without objection. 

7 (The interrogatory answer wae marked Defen.dant' s 

8 Exhibit No. 8 for identification and received 

9 in evidence.) 

. 10 MR. TRAMBLIAN: Thank you, Your Honor. 

11 THE COURT: Yes, sir. 

12 MR. TRAMBLIAN: Your Honor, we have one witness. 

ll And we also have the reading of a deposition of a w1~ness 

14 who is out of the countty. Who would read -- who would 

15 you have read the responses or would you just rather us 

16 submit it to you for your own reading? 

17 THB COURT: Is it going to be the entire 

18 depoai,ion? Bow long is it? 

19 Kl. TRAMBLIAN: I think it would take about 20 

20 aiDutea to read. It's portions of the deposition. It's 

21 not the entire deposition. 

22 TBB COURT: It skips around from here to there? 

23 MR. TRAMBLIAN: Yea. Yea. 

182 
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1 THE COURT: Back and forth? 

2 MR. TRAMBLIAN: Well, not back and forth but as 

3 it goes on. 

4 THE COURTs No. I mean goes through and skips. 

5 

6 

7 

Yes. 

MR. TRAMBLIAN: Yes. 

THE COURT: Well, I certainly would like to have 

B you -- is there any objection to h1s marking it and 

9 leaving it with me -- marking only the par~ that is in 

10 evidence? 

ll 

12 

MR. RANGE: No, Your Honor. 

THE COURT: I£ you would prefer not, I w1ll 

13 assure you I would not go into that portion of it that 1s 

14 not in evidence. 

15 MR. RANGE: Your Honor, I don't have any problem 

16 with that with the one exception. That is, as you know, 

17 under the rules all objections are preserved except as to 

18 the fora of tbe question. 

19 -= Aad eince I don't know what portions they would 

20 now propose to put in, I think it might be a very 

21 effective procedure if he would simply designate tbe pdr~s 

22 they want to put in. And then if I have an objection to 

23 any of those questions, I will send that in. 
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l TBB COURT: Do you have an extra copy that; each 

2 of you can have one and I have one? 

3 . MR. TRAMBLIAN: I don't have it with me, ~Cour 

4 Honor. I thought we were going to read it, but I 'rn trying 

5 to speed it along. 

6 

7 Court? 

8 

9 reporter. 

10 

ll 

THE COURT: There was not one filed with 1:.he 

MR. TRAMBLIAN: You would have to ask the court 

THE COURT: I don't --

MR. TRAMBLIAN: I don't believe it was fi:Led with 

12 tbe Court, Your Honor. 

13 MR. RANGE: Your Honor, if it • s agreeable, why 

14 aon't we simply bave 

15 THE COURTs If I'm going to be ruling on 

16 objections, it is easier for me to have it before me if 

17 you're sk1pping about. 

18 MR. TRAMBLIAN: Why don't we read it, Your Honor. 

19 I ~ak 1• would make it easier if that's all agreeable. 

20 If Your Honor would prefer to read it, that's fine. 

21 

2l along? 

23 

THE COURT: And then have me rule on it as we go 

MR. TRAMBLIAN: Yes, sir. 
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1 

2 

3 

TBB COURT: And I won't have it in front of me. 

MR. TRAMBLIAN: I can give you a copy. 

THE COURT: That would be fine. 

4 MR. TRAMBLIAN: But it's not marked for ~he parts 

5 I want. 

6 THE COURT& May I mark it as you go along? 

7 MR. TRAMBLIAN: Certainly. Your Honor, wno woula 

a you have read it? 

9 THE COURT: \'lhoever you like. 

10 MR. TRAMBLIAN: I know it's usually the court 

11 clerk. 

12 MR. RANGEz We can have Ms. Crawford read it if 

13 she'd like. 

l4 THE COURT: You may have Ms. Crawford read it 1f 

15 you want. 

MR. TRAMBLIAN: May I approach the bench, Your 

Honor? 

l6 

17 

18 

19 

20 

21 

~BB COURT: Yes. And if you want her to reaa 1t 

fr .. down tbere if she keeps her voice up --

MR. TRAMBLIAN: That•a fine. 

THE COURT: it would be all right. Read it 

22 loud enough so that the reporter and I can hear it. 

23 MR. TRAMBLIAN: All right. We're on page 4. 1 
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1 will Eead the question. 

2 (Mr. Tramblian read the questions and Ms. 

3 Crawfora read the answers, as follows:) 

4 0 

5 A 

6 0 

7 A 

8 0 

9 A 

10 0 

11 A 

12 

13 0 

14 A 

15 

would you state your full name, please? 

Ronald Gardner Crawford. 

Mr. Crawfora, are you currently employed? 

Yes. 

With whom? 

Short Brothers (USA). 

What is your current job with Short BrotheJ:a? 

I am the vice-president of sales and marke1c.ing. 

MR. TRAMBLIAN: Now skipping down to line 21. 

What position did you hold with Shorts in JL985? 

I was a regional sales manager. 

MR. RANG£: Your Honor, I have an objection to 

16 thea skipping down to that line. '!'bey are cutting clut the 

17 portion of hia history where be indicates the period of 

18 tiae vbece be'• been employed. And I don•t thipk it's -... 

19 aPilepciate to leave that out. 

20 Mil. TRAMBLIAN: I don't think it matter&l but if 

21 they want to read it in, that•• fine, Your Honor. 

22 'l'BB COURT& All r.i.CJht. It will remain in 1~0 save 

23 tbe continuity of it. All r.i.gl;t. 
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MR. RANGE: Thank you, Your Honor. 

MR. TRAMBLIAN: Your Honor, I would like to skip 

3 now down to page 5, line 17. 

0 And in 1985 as regional 

THE COURT: Did you want to --

4 

5 

6 MR. RANGE: Your Honor, 1 thought they were go1ng 

7 to be moving through large blocks. If they're just going 

B to skip a question and an answer here and there, I do have 

9 an objection to that. I don't think they should be 

10 allowed to pick line by line and leave ouc the previous 

11 line. It destroys the continuity of the deposition. 

12 THE COURT: Let me ask you this. This deposition 

13 is nothing but a 37-page deposition. And when I get to 

14 consider my notes, read your briefs and your authorit1es 

15 for the decision, reading that is no big task. And I 

16 would like to know, though, where your principal 

17 objections are, those that count substantively in this 

18 case. 

19 MR. RANGE: I would be delighted to send the 

20 Court vitb a copy to Mr. Tramblian a letter identifying 

21 whether I have any objections to any of the questions. 

22 And witb tbat you could read tbe entire deposition. And 

23 that would solve our problem. And we won't bave to ao 1t 
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1 here. 

2 TBB COURT: You would not be prepared now to look 

3 at it or you don•t·recall now? 

4 MR. TRAMBLIAN: There were very few objections, 

5 anyway. 

6 MR. RANGE: Yeah, there are a few objections. 

7 And I'm afraid, Your Honor, it would take longer for me to 

8 read through the whole thing now than it would be simply 

9 for me to send a note to you. It may be I don't have any 

10 once I go back and look at it.· 

11 MR. TRAMBLIAN: Your Honor, we will move that 

12 1nto evidence. 

13 THE COURT: All right; Subject to the objections 

14 that will be received this will be received then as --

15 shall I receive it as an exhibit? 

16 MR. TRAMBLIAN1 Yes, sir. No. 9, if you would, 

17 please. 

18 

19 

20 

21 

22 

23 

TBB COO RT: 8? 

MR. TRAMBLIAN: No. 9. I believe 9. 

KR. RANGE: I don't think --

MR. TRAMBLIAN: We went up to 8. 

MR. RANGEz We did? Okay. You're right. 

THE COURT1 Defendant's No. 9e Was this a person 
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1 wbo worked in the office of tbe company in Crystal City? 

2 MR. TRAMBLIAN: Yes. He was tne reg1onal sales 

3 manager in 1985. And he was involved in a number of the 
/ 

4 leases. 

5 THE COURT: Does be describe tbe nature of the 

6 operation there tha~ was conducted out of tba~ builainq 

7 out of that office, that is, numerically and --

8 MR. TRAMBLIAN: No, Your Honor. He talks -- it 1 

9 can gen~ralize, he talks about bow be would do tbe lease 

10 transactions. For example, he would go out to the site 

11 and negotia~e 1~ and nave to bring tbe terms back foe 

12 approv•l; some of the stuff that's been covered, bu~ some 

13 of 1~ hasn't. 

14 TBE COURT: All r1gbt. This is in ev1dence. 

15 CTbe deposition was marked Defendant's Exh1bit 

16 No. 9 for identification and received in .. 
17 evidence.) 

18 MI. TRAMBLlAN: we would call next, Your Honor, 

19 Roa 8riffla. 

20 ~~ COURT: All r1gbt. You were. sworn tnis 

21 morning? 

22 TBB WITNESS: Yea. 

23 TIE COURTa All rigbc. Save a aeat. All r1~h~ • 

. 
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1 Yea. 

2 

Direct Jxamination of Mr· Griffin 

MR. TRAMBLIAN: Thank you, Your Honor. 

3 Whereupon, 

4 RONALD J. GRIFFIN, 

5 was called as a witness by and on behalf of the 

162 

6 respondent, and having been first duly sworn, was examined 

7 and testified as follow&& 

8 DIRECT EXAMINATION 

9 BY MR. TRAMBL IAN: 

10 

ll 

12 

13 

Q 

A 

Q 

A 

woula you please s~ate your name? 

Ronald J. Griffin. 

Mr. Gr1ffin, what ia your current occupation:~ 

Tax auditor with the Arlington County 

14 commissioner of revenue's office. 

15 Q I think you are going to have to keep your vo1ce 

16 up. 

A Okay. 17 

18 

19 

20 

21 

Q Bow loag have you been a tax auditor in the 

co..taaioDer of revenue's office? 

A 

Q 

Six yars. 

Could you br1efly deacribe your educational 

22 background after bigb school, pleaae? 

23 A 1 have a B.A. degree iD econoaica f'o• the 
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1 Univec•ity of the District of Columbia as well as two 

2 yea~• at Howard University. 

3 Q Could you describe, please, what the duties of a 

4 tax auditor are? 

5 A I collect cigarette ~ax revenues for the county. 

6 I also go out into the field to audit businesses for gross 

7 receipts. Number one is to make sure that they are 

8 classified correctly. Number two is to make sure that 

9 they are reporting gross receipts correctly to the county. 

10 0 Were you involved in the audit of Short 

11 Brothers 

12 A Yes. 

13 0 -- in 1986? 

14 A Yes. 

15 0 Do you know what triggered the audit? 

16 A They were reporting zero gross receipts to the 

17 county for business license tax purposes. 

18 .a ADd why would that trigger an inquiry? ... 
19 We have found previously that all companies ~hat 

20 bave office• here -- revenue is generated by those --

21 those location&. 

22 Q Did you review the books of Short Brothers? 

23 A Yes. 
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1 --~ Did you review .any tax returns? 

2 A Yes. 

3 MR. RANGE: Your Honor, may I just make an 

4 objection? He's apparently testifying about other audits 

5 that have been conducted of other businesses and 

6 attributing that to Short Brothers which I think is wholly 

7 1nappropriate. 

8 THE COURT: The objection is sustained --

9 MR. TRAMBLIAN z Fine, Your Honor. 

10 THE COURTz to the one question and an;awer of 

11 what has been found in the past with people who report 

12 zero gross receipts. 

13 MR. TRAMBLIAN: Yes, sir. And the question was 

14. only to show why the thing started. 

15 THE COURT: Yes. 

16 MR. TRAMBLIAN: No other purpose. 

17 BY MR. TRAMBLIAN: 

18 Did you review any of Short Brothers'$ tax --

20 A Y••· I reviewed • 82 through • 86 tax ret~,;trns. 

21 Q Why did you review the tax returna? 

22 A The tax returns are legal documents. sec:ondly, 

23 they also -- it will allow us or not to tax them ··- ctouble 

.192 
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1 taa· thea. 

2 Q How does reviewing the tax returns allow you to 

3 not double tax Short Brothers? 

4 A If they are reporting gross receipts to another 

5 jurisdiction or taxing authority, we will allow them to 

6 deduct that from the gross receipts reported to Arlington 

7 County. 

8 Q If in your review of the documents you found tnat 

9 Short Brothers had paid taxes to any other locality either 

10 state or municipality, what would you do? 

11 MR. RANGE: Objection, Your Honor. 

12 THE COURT: The objection is sustained. 

13 BY MR. TRAMBLIAN1 

14 0 ·In your review of. Short Brothers's tax returns, 

15 Mr. Griffin, did you find whether or not Short Brothers 

16 had paid taxes on their gross receipts to any locality or 

17 state other than Arlington County? 

18 MR. RANGEz Objection, Your Honor. we have not 
. -

19 ea~labed a foundati~n that you can determine from those 

20 state taz returns whether a locality had assessed a tax. 

21 You can't tell from looking at the state tax return 

22 whether a locality --

23 THE COURT: Well, I wouldn't draw any inference 
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1 fro• "tbat that they should have paid any tax. He'11 just 

2 reparting a fact that he -- from looking at the ret:urn you 

3 saw no payments. 

4 MR. RANGE: But there 'is no line on the r•~turn to 

5 show a paymen~ to, say, Lancaster County, Pennsylvania. 

6 so looking at the return wouldn't prove that fact. And I 

7 object to him asking from the return could be dete:nnine 

8 and die he see any payment of taxes to them, becawae you 

9 couldn't find that out from that return. 

10 MR. 'l'RAMBLIAN: Your Honor, rather than d11bate it 

11 let me ask it in another way. 

12 BY MR. TRAMBLIANa 

13 Q Did you review any documents other than the books 

14· of Short Brothers, their tax returns -- and their tax 

lS returns? 

16 A Income statements. Also we received some 

17 correspondence from them that we asked for some 

18 clazificatiaa•. 

19 ·0 .. All right. In any of the documentation ~~rovided 

20 to yea b.r Sbort Brothers did they· -- was anything 

21 presented that showed to you that they bad paid taxes on 

22 their gross receipts anywhere except Arlington Co\:lnty? 

23 A No. 

1.94 . 
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l .. a=. If from the documents they presented to you there 

2 was evidence that they had paid eaxes on their gross 

3 receipts in any other locality, how would you have treated 

4 that? 

5 MR. RANGE: I object again to the question, Your 

6 Honor. 

7 THE COURT: Well, what is it? 

8 MR. RANGE: Well, he's asking this witness to 

9 speculate. There bas been no establishment of how they 

10 would treat that situation. He's simply asking him to 

ll speculate, if something bad happened and didn't happen, 

12 what would you have done. And I think it's inappropriate 

13 for that to occur. 

14 MR. TRAMBLIAN: Your Honor, I'm just trying to 

15 establish bow they treated the information they had. 

16 THE COURTa Well --

17 MR. TRAMBLIAN: Let me ask it another way. 

18 TBB COURTa how they treat it doesn't make it 

19 ao.~ ll will be what the law provides that will determine 

20 wbelber the tax will be assessed or not assessed. Woula 

21 that not be correct? 

22 MR. TRAMBLIAN: Except, Your Honor, all I'm 

23 trying to do is establish bow they treat gross rece1~ts. 
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1 x•a· t~ing to get this witness to tell the Court that if a 

2 taxpayer paya income tax -- or tax on its gross receipts 

3 in any other locality or reports it anywhere else, it will 

4 be credited against t:he taxes due Arlington. That • s all 

5 ·I'm trying to get from him. 

6 THE COURTs I thought we had been going on that 

7 assumption from the very beginning of everything that's 

H been said here, have we not 

9 

10 

MR. TRAf!'aBLIAN: If that will be stipulated --

THE COURTs in the argument or in the opening 

11 statements and all and in response to the questions that I 

12 had asked? 

13 MR. TRAMBLIAN z If it will be stipulated to, we 

14· will have our record, Your Honor. 

15 MR. RANGBa I'm not sure what I'm being asked to 

16 stipulate to. There's no question that from the outset, 

17 Your Honor, the county has said to us prove to us that you 

18 pai.d a ux aou place else. And, of course, we ha·ve been 

19 ua •• to de that, because we don• t have the tax returns. 

20 'fBI COURT a The tax that parallels this t.ax, that 

21 is, a gross receipts, business privilege tax. 

22 MR. RANGBz No. They have asked for anything. 

23 They have asked for state income tax returns. The:y • ve 
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1 aakecl:. foi local returns. They've asked for exemptions 

2 froa local taxes. And we have told them that the lease 

3 says the lessee pays that. we don't have that 

4 information. And that much I agree to. Now, this thing 

5 about the credit is a different story. 

6 THE COURT: Let me ask you then whether your 

7 client has paid any or not. 

8 MR. RANGE: Right. And the answer is, no, my 

9 client has not paid any except to Arlington County. 

10 THE COURT& All right. Can he answer that? Can 

11 he not answer that here? 

12 MR. RANGE: I don't think this witness has any 

13 personal knowledge of --

14 

15 

TBI COURTs From looking at the return? 

MR. RANGE& Be couldn't, because the return won'e 

16 show it. That's my point. 

17 TBB COURT& would not show anywhere on the return 

18 tbe pay•••• te another jurisdiction 

19 

20 

21 it? 

22 

IUl. RANGE: For --

~·· COURT: -- of this tax to show a credit foe 

MR. TRAMBLIAN: One of our exhibits, their 

23 interrogatory answer, says they haven't paid taxes 
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1 anyibere else. And they don't know if anybody has. 

2 MR. RANGB: And that's fine. I admit that's my 

3 answer1 but this witness can't talk about that, because he 

4 doesn't know about that. 

5 THE COURT: The objection is sustained. 

6 BY MR. TRAMBLIAN: 

7 0 Mr. Griffin, when you audit gross receipts 

8 returns, how.does the commissioner of the revenue's office 

9 treat a factual showing that the taxpayer bas paid taxes 

10 on its gross receipts to a locality other than Arlington 

11 County or a state other than Virginia? 

12 MR. RANGE& Objection, Your Honor. A9ain; we've 

13 got nothing but conjecture and speculation. 

14 · MR. TRAMBLIAN: Your Honor; it's the procedure. 

15 I don't know bow else to get the procedure and practice of 

16 the off ice into evidence·. 

17 MR. RANGBa We haven't laid a foundation for 

18 tba~, Your Boaor. 

19 '1'111 <X»URT 1 Do you mean of wheth•r be kna,ws the 

20 prooe4ure or vbat? 

21 MR. RANGE: Well, we haven't laid a foun<llation, 

22 Your Honor, that there is a procedure' that be knc:•ws. about 

23 it or that there is a statutory authority for the 
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1 proceaure. I mean, they're trying to say that 

2 THE COURT: I aon•t think there would be 

3 statutory authority for it. 

4 MR. TRAMBLIAN: I'm just asking him what is the 

5 procedure. It's a perfectly proper question. 

6 MR. RANGE: Again I object on a foundation basis. 

7 THE COURT 1 If there is a procedure. 

8 MR. TRAMBLIAN: Well, that's why I asked. 

9 THE WITNESS: Could you repeat that? 

10 BY MR. TRAMBLIAN: 

11 0 Yes. What is the procedure in the commissioner 

12 of the revenue's office when auditing a taxpayer on its 

13 gross receipts when the taxpayer provides documentation 

14 that shows that it's paid taxes on its gross receipts in 

15 another locality or in another state other than Arlington? 

16 MR. RANGE: Object because it's leading, Your 

17 Honor, and also object because again there's no 

19 Kl. TRAMBLIAN~ Your Honor, the question is what 

20 ia • ._ procedure. That is not a leading question. 

21 MR. RANGE: All the rest of it was leading wnere 

22 he fed h1m the information. 

23 THE OOURTa Let him answer tbe question so we can 

0 
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1 move---on. The objection is overruled. 

2 A We will allow the revenue that is allocat(ed or 

3 paid on to another jurisdiction to be deducted from the 

4 gross receipts reported to Arlington County. 

5 BY MR. TRAMBLIAN: 

6 0 And what would be the practice of the 

7 commissioner of the revenue• s office in cases wher,e the 

8 taxpayer has not actually paid taxes to some other 

9 jurisdiction but has reported that income to another state 

10 or county? 

11 A We will also allow that deduction as well. 

12 MR. RANGBa Same objection. 

13 THE COURTa Well --

MR. TRAMBLIANa Was it overruled, Your Honor? 

15 TBB COURTa No, i~ was not. I do have a 'CJuest1on 

16 of the relevance of either of them, because neither are 

17 this case. 

18 MR. TRAMBLIAN: But, Your Honor, it goes to show 

19 tbti.Cbere can never be any multiple taxation in this 

20 caae. ADd it goes to show that it is properly 

21 apportioned, because the cases say if you have a credit 

22 provision like this which I'm trying to get into evidence, 

23 you meet the fair apportionment prong of the Complete Auto 
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1 teat~:: - · 

2 THB COURT1 Proceed. 

3 MR. TRAMBLIAN: Does the witness's answer to the 

4 last question stand? 

5 THE COURT1 Yes, it stands. 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

MR. TRAMBLIAN: Thank you. 

BY MR. TRAMBLIAN: 

Q Mr. Griffin, in reviewing the documents that you 

referred to was there any evidence that Short Brothers 

reported any of its income to any other state other than 

Virginia for the 1985 year? 

A No. 

0 How did you determine that? 

A Again, we go back to tax returns that show 

nothing waa apportioned to any other state other than the 

State of Virginia. Secondly, we received the 

correspondence which asked them to break the the 

r~••••• fro• fiscal year to calendar year. And that also 

....... 'bac they apportioned no income to any other state. 

IIR. TRAMBLIAN a May I approach the witness, Your 

Honor? May I approach the witness? 

THE COURT 1 Yes. 
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- --::. BY MR. TRAMBLIANa 1 

2 Q Mr. Griffin, I'm handing you what's been ildmitted 

3 into evidence as Defendant • s Exhibit 4 which is a c:opy of 

4 the Virginia corporation income tax return for 1984~. 

5 A Okay. 

6 Q Where on the -- that document did you find the 

7 information you referred to about where they allocalted 

a their sales? 

9 A On this sheet there's a -- a sheet called an 

10 apportionment schedule. 

11 MR. TRAMBLIAN 1 Let the record show that t~he 

12 witness is referring to page 3 of Exhibit No. 4. 

13 A And on the return it 

14' TBB COURT& Page 3? 

15 MR. TRAMBLIAN: Of Exhibit 4. Top of the page, 

16 Your Honor. It says multi-state corporation. 

17 THI COURT: All right. 

18 81 MB. TRAMBLIANa 

19 wba• line of page 3 were you referring to, Mr. 

20 GEiffla? 

21 A Line eight. 

22 Q And what does line eight say? 

23 A It shows that a hundred percent of their !ial es 
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1 wa•-allocated to the State of Virginia. 

2 

3 

4 

Q 

A 

And what period of time did Exhibit No. 4 cover? 

April 1st, '84, through March 31, 1985. It shows 

the first three years the first ·three months of 

5 calendar year 1985. 

6 0 All right. I'm going to ask you now to look at 

7 Defendant's Exhibit No. 5 which is the Virginia 

8 corporation income tax return for 1985. What did that 

9 document tell you about where Short Brothers allocated its 

10 income? 

11 A It has no app~rtionment schedule on -- in tbis 

12 document. 

13 Q As an auditor what does it mean to you when 

there's no apportionment schedule? 

A That a hundred percent of the gross receipts 

should be reported to -- to the State of Virginia. 

14 

15 

16 

17 

18 

19 

20 

21 

Q I'm now going to band you what's been marked and 

receiYed iate evidence as Defendant's Exhibit No. 1 and 

lie~,--·u• aak if you can identify those documents. 

•- tea, I can. 

Q What are they? 

22 A They are these are correspondence that were 

23 sent back from Short Brothers that was clarifying some 
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1 infor•ation we requested. 

2 Q Exhibit No. 1, did the coun~y or did Short 

3 Brothers prepare the items that are typed onto the page? 

4 A Short Brothers. 

5 0 And who made the marks, tbe pencil and pen. marks, 

6 on the document? 

7 A I did. 

8 0 For Exhibit No. 2, who made the handw ri tte:n 

9 notations on Exhibit No. 2? 

10 A I did. 

11 0 And did looking at Exhibit No. 1 or Exhibit No. 2 

12 assist you in determining where Short Brothers's ga::·oss 

13 receipts for calendar year 1985 should be allocated? 

1.4' A Yea. 

15 Q How did they help you? 

16 A On the second page on Exhibit No. 1, I guetss. 

17 Mit. TRAMBLIAN: Let the record show the wJ~tness 

18 ia relerrint 'o page 2 of Defendant's Exhibit No. l .• 

19 8~ U. TRAMBLIAN: 

20 Q Aacl what on page number 2 of Exhibit No. JL 

21 assisted you? 

22 A D shows that California had zero gross rec::eipts 

23 reported. And total gross receipts was reported tc) the 

204 . 
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1 · Sttau=- of Virginia. · 

2 Q Thank you.· 

3 Based, Mr.·Griffin, on your review of all these 

4 documents wnat was your conclusion as to your audit of 

5 Short Brothers? 

6 

7 

a 

MR. RANGE: Objection, Your Honor. 

THE COURT: i'lhatr.? 

MR. RANGE: He's asked the witness to draw a 

9 conclusion as to the audit of Short Brothers. And he 

10 hasn't identified what he is asking him specifically to 

11 araw a conclusion about. 

12 MR. TRAMBLIAN1 Your Honor, I'll rephrase it so 

13 we can get through tbia. 

14 BY MR. TRAMBLIAN: 

15 0 What did you do after you looked at all the 

16 documenta froa Short Brothers? 

17 A we taxed Short Brothers 100 percent of the gross 

18 reoeiP'• tha' vas reported to Virginia. 

19 Ra. ~RAMBLIANa Thank you. That's all. If I may 

20 app ... c• 'be witness again, Your Honor. 

21 

22 

23 

TBB COURTs Which exhibit are you -­

MR. TRAMBLIAN: No. 1. 

PLATT & DAWSON, INC. (703) 591-0007 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14· 

15 

1' 
17 

18 

lJ 

20 

21 

. 22 

23 

Direct Examination of Mr. G~iffin 

BY MR. TRAMBLIAN: 

Q If you would look at page 2 of Exhibit No. 1, 

there is a listing for agency fees. How did you treat 

that? 

THE COURT: \~hich page are you on? 

MR. TRAMBLIAN: Number. 2. 

17 8 

A It • s under c. Agency fees were treated as. part 

of the leasing income. The reason why, because --

BY MR. TRAMBLIAN: 

Q Why didn't you treat it aa an affiliate payaent? 

A Because it is not listed under the affiliate 

payment 'by Sbort Brother a. 

Q Did Short Brothers list their receipts from 

affiliates somewhere else on this document? 

A Yea. 

Q Where is that? 

A 

-·. ...... 
Honor • 

A on the first page. 

OD page 1 of Exhibit 1? 

, •.. 
De TRAMBLIAN: Thank you. 

Thank you, Mr. Griffin. 

Tbat•a all, Your 
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CROSS-EXAMINATION 

BY MR. RANGE: 

Mr. Griffin, can you tell me when you first 

4 started as an auditor for Arling~on County? 

5 

6 

7 

8 

A 

0 

A 

0 

1985. 

Okay. Do you recall what month in 1985? 

I believe it was May of 1985. 

Do you recall when you went to do the audit on 

9 Short· Brothers? 

17 9 

10 

11 

A 

0 

I can't recall specifically, but it waa in 1986. 

Had you ever audited prior to that audit of Short 

12 Brothers (USA) a u.s. corporation that worked aa a 

13 representative for a foreign corporation? 

A Yea. 14 

15 0 Okay. Did you receive any special training for 

16 auditing thoae typea of companies? 

17 

18 

19 • 

A 

Q 

No. 

Did you receive any special training as an 

foe determining what factors you ought to look at 

20 ia _.,., te aacertain where a company bad a taxable nexus? 

21 MR. TRAMBLIAN: Your Honor, I'm going to object 

22 to tbe queation to the extent it asks the witness for a 

23 legal conclusion aa to what taxable nexus is. 
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1 -- .:::: __ - '1'81 COUR'r: Well, he wasn't-- he didn't express 

2 any opiniona, did he, Mr. Range? 

3 MR. RANGBa No, although I think it's perfectly 

4 legitimate to ask the witness if he knows what a tclxable 

5 nexus is. 

6 THB COURTs Your question really would be to 

7 impeach him as an expert if be were asked opinion 

8 questions. He was here as a fact witness. 

9 MR. RANGE a And my question really goes t1~ 

10 whether he looked at the right facts. Did he get 1th• 

11 training he needed to look at the right facts? 

12 TBB COURTa I think you can ask him those 

13 questions. All right. 

14 BY MR. RANG B: 

15 Q And tbat really ia my question. Did you :receive 

16 any special training from tbe county as to what fa,:tors 

17 you ough& to look at when conducting an audit to determine 

18 wb•~•• a a .. pany bad a nexus outside of Virginia? 

19 

20 
• --

~ 

Speaial training? No. May I --

Okay. Well, what kind of training did you 

21 receive in teras of what factors you should look f·Gr? 

22 A Well, I base it on office policy. 

23 Q I see. And what is the office policy for what 
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1 fac•er• you should look for to determine whether a company 

2 baa a taxable nexus some place other than Virginia? 

3 A Our policy is to review income statement, tax 

4 returns or any other documents that would provide ev1dence 

5 by the taxpayer that they do have a -- are paying gross 

6 receipts in another jurisdiction. 

7 Q Well, what other documents besides income tax 

8 statements woula show taxable nexus in another 

9 jurisdiction? 

10 MR. TRAMBLIAN: Objection to asking the witness 

11 what would constitute taxable nexus in another 

12 jurisdiction. That's a legal conclusion he's asking for. 

13 MR. RANGEa Your Honor, I'm not asking that. I'm 

14 asking what documents he would look at to find the 

15 factors. 

16 THB COURT: That would have led you to do 

17 something different from what you did in this case is what 

18 yoa•re aaklnt him. 

19 D. TRAMBLIA.N: That• s an appropriate quest_ion. 

20 MR. RANGEa That's my question, Your Honor. 

21 A In each case it would be different. I couldn•t 

22 tell you what we would have to look for. Each case would 

23 be different. As we go in we realize that the -- the 

. 
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1 sit•-'ioa.ia not the same. 

BY Mlt. RANGE: 2 

3 Q Well, you-mentioned an office policy. Is this a 

4 written policy? 

5 

6 

7 

8 

9 

10 

A 

Q 

A 

Q 

A 

Q 

No. 

Is it an oral 

It is a -- an 

It I 8 an oral 

Yes. 

Okay. Well, 

policy? 

oral policy. 

policy? 

can you tell 

11 words exactly what is the policy? 

May I correct myself? 

me, sir, in your ewn 

12 A Well, we -- let me say when I say it'.a an oral 

13 policy, we also go by County Code wbicb states that we can 

14 look at tax returns and allow deductions. Basically 

15 that's what we go by. And tbe policy is we allow 

16 deductions when you show that you have filed revenue 

17 have filed for sbowing that revenue baa been ge~ated in 

18 or aae~er juciadiction. 

19 S Aa• wba' County Code provision are you talking 

20 ·~ .... aic? 

21 

22 

A It • s 11-3, I believe. 

MR. RANGBa Okay. Section 11-3. If I may 

23 approacb the witness, Your Honor. 

PLATT ' DAWSON, INC. (703) 591-0007 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

11 

17 

18 

11 

20 

21 

22 

23 
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~81 COURTs· Yea. 

BY MR. RANGE 1 

Q la this the section of the County Code, Section 

11-3, that you're referring to? 

A Yea. 

Q Okay. And this is the section that you say 

allows you to give a deduction or a credit for taxes in a 

foreign jurisdiction? 

MR. TRAMBLIAN: That's not vbat he said, You~ 

Honor. That's miacbaracterizing the vitneaa•a testiaony. 

THI COURTs Well, ask him the question. Aal him 

the basic question again. 

MR. RANG!a Sure. 

BY MR. RANGB 1 

Q Wb&t is t• that thia section of the code allows 

you to do?. 

MR. TRAMBLIAN1 You~ Honor, you can read the code 

~r aa ... erybody else. I don • t · know the point of .,.,. 
• • 1 t1ae wi be a a to r~ad the code to the Court and --• t.bl~ u tbe Court what it aeana, ·because the Court can 

read it. 

MR. RANGBa Your Honor, he's testified that they 

have an interpretation baaed on this. And I think I'm 

PLATT ' DAWSON, INC. (703) 591-0007 ·211 
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1 ••"-"•• •• inquire into it. 

2 TBI COURT: I think if wbat Mr. Griff in hilS based 

3 hia action on ia an internal policy in that office, I 

4 think counsel is entitled to explore tbat on 

5 cross-examination to determine what the policy is t;bat led 

I him to do what be didl not argu~ with him about whether 

7 it's a correct policy or not. It's not hia policy or 

8 whatever policy it is. 

9 MR. TRAMBLIAN 1 And the question ia askill~l him 

10 what in the code authorizes you to do thia. Tba•••a aot a 

11 proper question. 

12 

13 

14 Q 

TBB COURT: The objection is sustained to that. 

BY MR. RANGE 1 

All right. Well, Mr. Griff in, you test if 1~ed that 

15 there ia a provision of tbe County Code that allows you to 

11 have a deduc~ion, I believe ia tbe wor:d you uaed, J~or your 

17 tazea. Did I get that correct? 

18 A.. ll~ .. a deduction for revenue• reported to another 
- -

lJ ~~aliatiction. 

20 •.. ou~. And wbat other taxing jurisdiction .. are 

21 included wltbin that? 

22 A 

23 Q 

In -- within our policy? 

Right. 
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1 Other counties, other states, other foreign 

2 couatriea, if necessary, if they have proof. 

3 MR. TRAMBLIAN: The witness -- you need to speak 

4 up. 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

0 

THE WITNESS: I'm sorry. 

BY MR. RANGE 1 

Do you see the language here in section 11-3 that 

refers to a foreign taxing jurisdiction? 

A Yes. 

MR. TRAMBLIANa Your Honor, we're right bacW 

where we were. You can read the code. And I think this 

is pointless to ask the witness to try and interpret the 

County Code. He's not an attorney. 

MR. RANGE• I am not aaking for an 

15 interpretation, but the witness says that based on this 

l6 provision of the County Code they can give a deduction. 

17 And I want to know -- he baa referenced the foreign 

18 juri .. tc•toa •••tement here. There ia a definition of 

19 f~.juriadiction. And·I want to inquire into it. 

20 Til COOitTa The objection is sustained. The 

21 objection -- excuse me. The objection is overruled. You 

22 may proceed. 

23 
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1 ·· ··=- ~ BY MR. RANGE a 

2 Q Mr. Griffin, you see here that it says taxing 

3 foreign jurisdiction in Section 11-3. 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

A Yes. 

Q Could you read for the Court, please, the last 

paragraph of Section 11-3 where it defines a foreign 

taxing jurisdiction? 

MR. TRAMBLIAN: Your Honor, do we need to be here 

all day having the co~e read into evidence? I think we 

can this is a pointless exercise. And I object. 

MR. RANGE: Your Honor, it certainly ia not 

pointless. 

THI COURT1 Well, let me see it. 

MR. RANGBa I'll hand it up. The point is, Your 

Honor, that the witness baa testified --

TBB COURTa You may proceed. You are familiar -­

you are tborougbly familiar witb tbia. If you would like 

co ~-• it atain, you may. raail·iarize yoursel~ wi·th 1 t. 

Q 

TBI WITRESSa Okay. 

BY Mlt. RANGE 1 

If you could just read the bottom paragrapl:s. 

22 Yes, sir. 

23 A In tbia connection the tera foreign taxing 
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1 jurlriiction shall be construed as limited to other 

2 coua,iea, cities, towns of the Commonwealth of Virginia. 

3 Q Is it the policy of the commissioner of revenue 

4 of Arlington that Section 11-3 authorizes a credit or 

5 deduction for taxes paid in a foreign jurisdiction? 

6 THE COURT: What's the-- let me ask you this. 

7 What's the relevance of that when it's not a factor in the 

a case whether it's the county, city or town in Virginia or 

9 a state in the United States or another country in the 

10 world? 

11 MR. RANGia Your Honor, let me tell you whas I 

12 believe the relevance of all this is. 

13 

14 

THE COURT: All right. 

MR. RANGE: They say that they have an 

15 administrative credit or deduction that they allow. Okay. 

16 And they say that this statutory --

17 THE COURT1 And it's been testified to. If you 

18 pai4_ &Df .... 

19 MR. BANGia Right. And our position is, Your 

20 Boa••• fir•' of all, that they have no statutory authority 

21 to adopt an administrative credit. The Lorillard case out 

22 of the Virginia Supreme Court saya that they can't adopt a 

23 practice that is not authorized by a state statute. Thece 
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1 ia n.~atate statute that authorizes it. 

2 I believe they have further testified that they 

3 have authority to ·give this credit or deduction based on 

4 this section of the County Code. 

5 THE COURTs Suppose it's required by federal law. 

6 

7 

MR. RANGE: What's required by federal law? 

THE COURT: The granting of a -- relief where 

8 it's to another jurisdiction of the United States. 

9 MR. RANGE: I believe, Your Honor --

10 THE COURTs Whatever the state code saya, the 

11 federal law would prevail. And the cases interpretiag it 

12 prevail. 

13 MR. RANGEa That's absolutely correct, Your 

14 Honor. If the constitution requires that there be 

15 apportionment, then there has to be apportionment. They 

16 are suggesting that they have authority to apporticn this 

17 gross receipts tax. 

18 Aft• one of the things they base that on, if I 

19 uaMauacl tbe witness's testimony, is this section of the 

20 Coaa•y COde. And my argument simply ia this sectic1n of 

21 the County Code states only that they have autbori t.y to 

22 apportion within the jurisdiction of Virginia, not 

23 without. 
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1 THE COURT: Well, might that not become relevant 

2 if they had -- if there had been an apportionment 

3 available without the Commonwealth which was not taken 

4 advantage of because of that section? If you follow what 

5 I'm saying. That is, that he had denied an apportionment 

6 because of that section. 

7 MR. RANGE: My argument is that that section 

8 gives them no authority to apportion.anything outside the 

9 state. By its face it only applies to inside the State of 

10 Virginia apportionment. And I think I'm entitled 

11 THE COURT: Are you saying it's unconstitutional 

12 on its face? 

13 MR. RANGE: No. I'm saying that if they have 

14 adopted a policy of outside the State of Virginia 

15 apportionment based on this, that policy is inappropr1ate 

16 and incorrect and without authority, because the County 

17 Code doesn't give them that authority. 

18 And that's the purpose for my asking him this 

19 11 .. ef queatlioning about is this inside or outside. And 

20 I'a willing to rest if we can simply clear up the issue as 

21 I believe be has saia; that they claim they bave a r1qhL 

22 to give a deduction based on this County Code provision. 

23 MR. TRAMBLIAN: Your Honor, this witness is JUSt 
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1 teaklfying to what the practice is. He's not a lawyer to 

2 si& bere and tell us what the authority for it is. That's 

3 something we can argue to the Court. 

4 MR. RANGE: sure. And I •m only asking if that is 

5 their p~actice to give a deduction based on this 

6 provision. 

7 MR. TRAMBLIAN: If he knows what section it's 

8 based on. He is not the witness for this. 

9 THE COURT a Well, that's what you object t.o, his 

10 interpretation of the code. Now, look, we're goin91 •o 
11 move this on. He may testify to what the practice ia down 

12 in the commissioner's office regardless of what it's based 

13 on. 

14 

15 0 

BY MR. RANGE: 

Is it the practice of the commissioner • s c»ff ice 

16 to give a credit or a deduction based on taxing by foreign 

17 jurisdictions? And by foreign I mean outside the State of 

18 Vi~~aia. 

19 

20 

~· 

Q 

I don't unders.tand what you mean by taxin~~· 

Ia it the practice of the comaisaioner of revenue 

21 to give a credit or a deduction for taxes that are paid 

22 outside the Sta~e of Virginia? 

23 A Yes. 
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1 o=-. And could you describe for me exactly what your 

2 understanding is of that policy? When do you apply it? 

3 A Again, if a company provides proof such as tax 

4 return or some other document showing that they have 

5 reported revenue in another jurisdiction, we will allow 

6 the deduction of that revenue reported to that taxing 

7 authority. 

8 0 Thank you. 

9 As the auditor in this case did you determine 

10 where any of the customers of Short Brothers were located? 

11 A No. 

12 

13 

14 

0 

A 

0 

Why not? 

That wasn't my concern during the audit. 

Well, is it important for you to know the 

15 location of the delivery of the Shorts aircraft that are 

16 sold? 

17 A It's important for ·me to know whether they are 

18 re~z,iDg g~••• receipts to another taxing authority. 

19 ... ~; Waa '' important for you to know whether the 

20 airc~af' tba' Shorts leased to ita customers were located 

21 in Virginia or outside of Virginia? 

22 A Again, it was only my -- it waa only --

23 THE COURT1 He's an auditor. He doesn't assess 
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1 tbeM= Uxea, Mr. Range •. He's auditing it and passing it 

2 on to otbera who review it. And then I guess it's passed 

3 on to others for legal opinions, but this man is not here 

4 to give legal opinions. And he doesn't have the authority 

5 under the law of Virginia to assess the tax. 

6 MR. RANGE: Your Honor, I understand that; but 

7 there's a real problem here, because they say their policy 

a is based on tax --

9 THE COURTz He audited these returns and went 

10 over the information furnished by your client and reached 

11 the conclusion that he did which resulted in the action 

12 that they took. 

13 MR. RANGEz Well, Your Honor, I'm not sure. Do 

14 you agree with me that there is no policy that • s be,en 

15 applied here? I mean, it seems to me that if they ·claim 

16 there' a a policy, I ought to be able to explore that. 

17 TBB COURT: Well, you weren't doing it then w1th 

18 tha• liae of questioning. 

19 JUt. RANGE: Well, let me ask my question all'lOther 

20 way pe1bapa. 

21 THI COURT: All of those questions would h,1ve to 

22 do witb legal training and an understanding of the 1:supreme 

23 court cases and the power to tax. 
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1 -= - · MR. RANGE: I ceally don• t think that• s the case, 

2 Your Honor. I think if this man has failed 

J THE COURTa Those questions 

4 MR. RANGE: -- to look at the relevant factors 

5 such as where the aircraft were located when they were 

6 sold, that's a fact I should bring out in 

7 cross-examination. I will try and move along quickly, 

8 though. Perhaps I can do it more expediently than I have. 

9 BY MR. RANGE 1 

10 Q . Mr. Griffin, do you bave any information to· 

11 suggest that the airplanes that Shorts (USA) leased •o its 

12 customers were ever delivered in the State of Virginia or 

13 ever stored in the State of Virginia or ever returned to 

14 the State of Virginia? 

15 A During the audit I was not given that 

16 information. 

17 

18 

19 

Q 

A 

Did you ask for that information, sir? 

••• 
Til COURT& I _think, though, you ought to keep in 

20 miad 'b•' be is an auditor who works with the numbers that 

21 are given to him, the papers that are given to him, and is 

22 not an investigator. Maybe I'm misunderstanding his 

23 function tbere. 
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MR. RANGE: Your Honor, my --1 

2 THE COURT: I don't think it's his business to go 

3 out and do the things your question is about. 

4 MR. RANGE: Your Honor, they did go out and do 

S precisely that. They asked for income information. · 

6 THE COURT: There may have been, indeed, people 

7 that did that. I'm not saying you're asking this 

8 witness whether he did it or not. 

9 BY MR. RANGE: 

10 Q Mr. Griffin, did you uncover any informatica in 

11 the course of your audit to suggest that any of the, 

12 aircraft that Short Brothers (USA) sold were delivered in 

13 the State of Virginia? 

14 A No. 

15 Q Mr. Griffin, can you tell me who developed the 

16 policy that you referred to in your testimony here today? 

17 A My supervisor. 

18 Q And vbo ia that? 

19 ••·· Rutb Donnalley. 

20 0 Okay. And do you know when the policy wa&l f 1r at 

21 adopted? 

22 A When l caae on in 1985, I believe they were us1ng 

23 it at that time. 
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1 · Cf - · And can you tell me, sir, whether any steps are 

2 taken to notify the taxpayers of this policy? 

A No. Not initially, no. 3 

4 0 would there be any way for Short Brothers (USA) 

S ~o know at the time that it drafted its leases that placed 

6 the tax -- the buraen to pay gross receipts tax on its 

7 lessees that there was this policy of the Arlington 

8 commissioner of revenue? 

9 MR. TRAMBLIAN: Your Honor, bow can this witness 

10 know what Short Brothers might be able to know? I object. 

THE COURT: The objection is sustained. 

BY MR. RANGE 1 

11 

12 

13 0 Mr. Griffin, earlier in your testimony when you 

14 tal.ked about factors that you might consider other than 

15 taxes -- do you recall that testimony? 

A. Yeah. 16 

17 Q And you said you'd have to look at that set of 

18 faeb la a given case • 

19 

20. 
• 

Q 

, ... 
Okay. Now, let's take the situation where a 

21 customer ia located outside the State of Virginia. 

22 

23 

MR. TRAMBLIAN: Your Honor, tbia is --
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BY MR. RANGE: 

Q And we have a sale to that customer outside of 

the State of Virginia where the aircraft involved was 

never in the State of Virginia and then was delivered to 

the customer outside the State of Virginia. 

Does the policy that you have referred to here 

give the taxpayer a credit or a deduction for that 

situation? 

tm. TRAMBLIANs I object to the question, because 

it's not this case. It's a hypothetical that baa nothing 

to do with the facts of this case. He has not giv~an his 

opinion. He's testified as to the facts of what he did. 

-It • s not a proper question. 

TBB COURT1 Objection sustained. 

BY MR. RANGE: 

Q Mr. Griff in, at the time that you assessed the 

tax again•' Short Brothers (USA) were you aware of the 

fa-* 'b•' all of the aircraft that were sold were lSOld to 

c:u .... •~• lec:ated outside the State of Virginia and 

dellve&'ed te c:uatoaers outside the State of Virgin;La? 

A I waa not aware of that. 

Q WeJ:e you aware of the fact that for the l1ease 

23 income that you assessed all of the lessees were lc)cated 
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1 ou&ai~• the State of Virginia and the aircraft were 

2 delivered to these lessees outside the State of Virginia? 

3 MR. TRAMBLIANz Asked and answered. we went 

4 through this a few minutes ago. 

5 THE COURT: Objection sustained. 

6 BY MR. RANGE: 

7 0 Mr. Griffin, I would like to direct your 

8 attention to page 2 of the Exhibit No. 1. 

9 MR. RANGE: Yes. That would be it right there, 

10 Your Honor. The second page. 

11 

12 

13 

14 0 

THE COURT: Page 2? 

MR. RANGEa Right. 

BY MR. RANGE: 

And I particularly would like to direct your 

15 attention to item D where it says allocation of receipts 

16 in A, B and c above between California and Virginia 

17 offices. And you're referring there to the allocation of 

18 incoaer ia •bat correct? 

19 

20 

21 

~-­
Q 

A 

Again, I did not write thia, sir. 

Okay. 

I believe these are allocations A, B, c between 

22 California and Virginia. 

23 Q And the allocation we're talking about there on 
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1 tboM== income tax returns was an· allocation of net .income 

2 taxea, not gross receipts, is that correct? 

3 A I believe on the income tax returns ic will say 

4 

5 

6 

sales. 

Q 

A 

All right. 

Not net income. lt says sales. 

7 Q Do you know whether that is the income -- well, 

8 strike that. 

9 on the income tax returns that you looked at for 

10 Shoct Brothers am I correct that the allocation you •alked 

11 about between Virginia and California was made for 

12 purposes of the net income tax? 

13 A No, sir, it's not. 

14 MR. TRAMBLIAN: Your Honor, he didn't pre]?are the 

15 document. He doesn • t know their purpose in doing :Lt. He 

16 just testified what he had on the document. se• s clsking 

17 him wby did· Short Brothers do it this way. And th:ls 

18 wt• .. •• doeaD't know the answer. 

19 D. RANGE: That's not my question, Your Honor. 

20 I •a aiaply asking i sn • t it true that the income taac he 

21 looked at, the returns, show an allocation of net :Lncome 

22 tax, not an allocation of gross receipts. 

23 MR. 'l'RAMBLIAN: And he answered that and :said no. 
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1 And· t=be next question was why was it done this way. 

2 

3 

4 

5 

6 

THE COURT: Well, the question as to why they 

it that way, if that was your question --

MR. RANGE: No, I didn't ask that. 

THE COURT: -- the objection is sustained; but 

to the question that you did ask and be answered, the 

7 objection is overruled if there was an objection. 

8 MR. TRAMBLIAN: No. It's been asked and 

9 answered. 

199 

did 

as 

10 MR. RANGE: I guess, Your Honor, I'm confused now 

11 at this point. The question really is 

12 THE COURT: No. The question and the answer 

13 stand as to the allocation on the income taxes that he 

14 reviewed between California and Virginia of net income. 

15 And that's what was being allocated. 

16 

17 

MR. RANGEa Right. And if that's 

TBB COURT: And he understands that they were 

18 fro• income taxea and that that was what was being 

19 al~ .. ,ed between those two states. 

20 ~BB WITNESS: The sales were allocated betwe~n 

21 the two states. The sales were allocated between the two 

22 states. It says on the --

23 TBB COURT: Items A, B and C. 
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MR. RANGE: The sales on the net income t.ax. 

MR. TRAMBLIAN: We're on a different dOCUlnent, 

3 Your Honor. I think we're on Exhibit No. 4. 

4 THE COURT: The income tax return. 

200 

5 MR. TRAMBLIAN: The Virginia corporate intcome tax 

6 return for 1984, page 3. 

7 THE COURT: All right. Yes. 

8 MR. RANGE: Maybe I can wrap this up, Youn: Honor. 

9 DY MR. RANGE: 

10 0 The question I have is that on that docum~en• when 

ll you refer to the sales, what we're talking about i:a the 

12 sales that were reported on the net income tax ret1~rn? 

13 A I don • t under stand what you mean net inco1ne tax 

14 return. 

15 THE COURTa Just call it tbe income tax r4eturn 

16 whether you --

17 MR. RAHGE1 Okay. 

18 TBB WITNESS: Okay. The income tax returJI'l from 

19 Ja7~aion when we loo~ at the allocation from it :shows 

20 total allecated total income for the company. It shows 

21 income allocated to the state -- within and w ithou1c. the 

22 state. 

23 It shows zero being allocated to -- on th1a 
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1 Calit~rnia return it shows zero being allocated to 

2 California. And on the Virginia tax return it shows 100 

3 percent of the gross receipts reported by the state -- by 

4 the company to the State of Virginia. And since they only 

5 had one office, that was Arlington, Virginia. That's now 

6 we interpreted it. 

7 MR. RANGEz I don't have any further questions, 

8 Your Honor. 

9 MR. TRAMBLIAN: No questions, Your Honor. 

10 THE COURT: May this witness be excused? 

11 MR. TRAMBLIAN: That is our case. 

12 THE COURT: You're excused and free to go. 

13 THE WITNESS: Thank you. 

14 (Witness excused.) 

15 THE COURT: All right. The defendant rests. All 

16 of your exhibits are marked and are in evidence. 

17 MR. TRAMBLIAN: Yes, air. I think 1 through 9. 

18 TBS COURT: Right. The deposition is in. And 

19 tb~ nipulat:ion is in. And you will send me some 

20 objection• to portions of the deposition if you find enem 

21 t.o be objectionAble on reflection. 

22 MR. RANGBa That's correct, Your Honor. 

23 THB COURTa Do you gentlemen wiab to argue tne 
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1 caM· oTally at this time or how do you wish to proceed 

2 with that? 

3 MR. RANGE: Your Honor, I am prepared to c:ugue 

4 the case orally. 

5 THE COURT: All righe. 

6 ~lR. RANGE: It may very well be that afte1c you 1 re 

7 finished you're going to want to read these briefs~ Ic 

8 may be appropriate, I guess, if the parties probably want 

9 to file replies to each other 1 s brief so that you '11 have 

10 the benefit of our thoughts on each other's brief. 

11 THE COURT: All right. And you would liket oral 

12 argument now? 

13 

14 

MR. RANGE: Yes, Your Honor. 

THE COURT: That's fine. Do you want_ a f E!W 

15 minutes, a couple minutes to organize yourself? 

16 MR. RANGE: I'm prepared to go right now. 

17 THE COURT: All right, sir. 

1 B MR. RANGE: Your Honor, I •m going to try to be 

19 sbeit· givea the beat in the room and the lateness o,f the 

20 boar aed tbe fact thae I know you're going to go back to 

21 chambers, but let me try and focus in on a few highlights 

22 that I think you oughe to keep in mind. 

23 First I would like to keep straight the concepc 
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1 of a~•ervice versus a product. Okay. we bad some 

2 discussion earlier today about brokers and how you go 

3 about the gross receipts tax on a broker. Please bear in 

4 mind that there is a difference between, you know, 

5 brokers, lawyers, accountants and the sale or the lease of 

6 a product. We're measuring two different things. 

7 In the instance of the broker the gross receipts 

S tax is imposed on the broker's commission from a sale. 

9 Okay. That's a very important distinction. How you 

10 measure the tax makes all the difference in the world as 

11 to whether it's properly apportioned. 

12 Here the county says now we're ~axing the 

13 privilege of doing business in Arlington County. And, 

14 Your Honor, we concede that they can tax us on the 

15 privilege of doing business in Arlington County, but how 

16 do they measure that? They measured it by all of our 

17 sales revenue outside of the state and all of our lease 

18 reveaue ou•aide of the state. Therein lies the problem. 

19 ... Tbey are not taxing a service. They're taxing 

20 tbia produc•, the sale of our aircraft, the lease of this 

21 aircraft. And when you do that, Your Honor, you nave to 

22 look at the place of the delivery, the place where the 

23 aircraft is principally hangared and stored • 

. 
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1 I think, Your Honor, there is a very good quoce 

2 fro• tbe Trizona Corporation case versus Michigan 

3 Department of Treasury. And that's a 1991 supreme court 

4 case. It's in our book of cases before you. And t:he 

5 quote that I would like the Court to focus on is it says a 

6 tax on sleeping measured by the number of shoes you have 

7 in your closet is a tax on shoes. 

8 And that • s what the supreme court is saying here 

9 is you've got to look a1; what the people are taxin~J· If 

10 they say they're taxing sleep but they tax you ba&tld on 

11 the shoes in the closet, that's a tax on shoes. 

12 And if they say that they're taxing the sEtrvice 

13 that's done at Arlington County but they base that tax as 

14 they did on this number right here, all the sales c1utsiae 

15 of the state and they base it on all the leases out:s1.ct! of 

16 the state, that's not a tax on services. That's a tax on 

17 the sale and on the lease. 

18 Nov, let • s take a look, Your Honor, at thatt f 1' st 

19 ••~aey general opinion that I passed up to you, the one 

20 tbat•a froa Mary sue Terry ctated the 14th of December, 

21 1990 

22 THE COURT 1 lfhat was that? Tab 14? 

23 MR. RANGBz Yes, Your Honora Tab 14, I be~lieve. 
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1 I we~d like to direct Your Honor to the factual statement 

2 tha' the attorney general puts out there, because I think 

3 the facts there are very, very similar to what we•re 

4 talking about here • 

5 . First of all, this is a gross receipts· tax. It's 

6 not a sales tax. This is a gross receipts tax, the same 

7 as what we have here in Arlington County, only this one 

8 involved the City of Chesapeake. And the facts were that 

9 the corporation manufactured and sold computers and 

10 computer equipment. 

11 It maintained an office in Chesapeake where 

12 salesmen who are employees of the corporation would 

13 operate out of. And these salesmen would go out and 

14 solicit customers and present them with catalogs and 

15 brochures and attempt to get the customers to buy the 

16 product. 

17 After the product was sold to a customer these 

18 aaleaaea algb' go back out again and help the customer set 
.. ~ 

19 
.. 

tb~aoduc~ up, show them how to operate it. The salesmen 

20 earned.a salary and a commission for the work they were 

21 doing down there in Chesapeake, Virginia. 

22 Now, Your Honor, that is very, very similar to 

23 the situation we have here. We have this office in 
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1 Arlla~&on County where we have· salesmen who go out of the 

2 state and in other tax years around the state and !:SOld 

3 aircraft in Virginia but no~ in this year. And th~ay would 

4 go out and they would solicit these customers to buy 

5 a1rcraft. They would negotiate the contracts out there. 

6 They would get the leases all signedQ And they wotlld 

7 provide some customer service, okay, very, very siEililar 

8 situation to this case right here. 

9 Now, what did the attorney general say you could 

10 tax? Well, .1f you look at page 5 of the opinion, ~~our 

11 Honor, page 5 starts out -- are you finding it the1:e, Your 

12 Honor? 

13 

14 opinion? 

15 

16 

17 

18 

4. 

THB COURT: Not too well. Page 5 of this 

MR. TRMBLIAN: It seems co be missing pa~1e 2 and 

TBB COORTa I have three paCJe&. 

••· BARGBa Well, that's not helpful, is i.t? Let 

19 me .. if I can 9et you a full copy, Your Honor. l'm 

20 soccy. It didn't do much good to band you an opinion 

21 it probably didn't make much sense to you either. 

22 I'm·sorry, Your Honor. Wonders of the modern 

23 xerox machine. I'm going to apologize. This is gCJ,ing to 
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1 be a··~eiefaxed copy of it, but it does have all five 

2 page•. I will have to get you all another copy. I'm 

3 sorry. Let me direct your attention now to page s. 

4 

5 

6 

7 

8 

9 

to begin 

business. 

THE COURT: All right. Thank you. You want me 

reading on because a license tax? 

MR. RANGE: Is based on the privilege of doing 

THE COURT: I have that --

MR. RANGE: Okay. 

10 THE COURT: -- in the original that you did give 

11 me. 

12 MR. RANGE: Okay. Great. Well, that's what I 

13 want to focus on. Given those facts that we had there the 

14 attorney general says because a license tax is based on 

15 the privilege of doing business within the jurisdiction, 

16 the amount of the tax imposed must bear a rational 

17 relationship to the type and amount of business conductea 

18 within that jurisdiction. 

19 Baaed on the facts you present it ia my opinion 

20 tha' tbe proper basis for the wholesale license tax is the 

21 sales price of the merchandise sold by the salesmen in the 

22 Chesapeake office and delivered to a purchaser in 

23 Chesapeake or in Virginia depending on the circumstances. 

PLATT & DAWSON, INC. (703) 591-0007 235 



Closina A~gument of Counsel 
20 8 

1 And then here is the critical sentence. In 

2 inteEstate sales transactions when the various components 

3 of the transaction occur in different states, the state of 

4 destination of the property sold has the authority to 

5 impose a tax on revenues generated from that transiaction. 

6 Your Honor, that • s precisely our argument.. And 

7 that can be demonstrated, Your Honor, from taking ,fl look 

a at this chart right here. If we had a sale to a customer 

9 in Virginia, we would concede that they have the r;lgbt to 

10 tax that sale; but because the sales were all to cus•omers 

11 outside of Virginia and the aircraft were delivered 

12 outside Virginia and the title transferred outside the 

13 State of Virginia those other states have the righ1~ to 

14 tax, not Virginia. 

15 The second attorney general opinion that :£ gave 

16 you up there, Your Honor, involves a service. In •chat 

17 particular instance --

18 'fiB COURT 1 Now -- excuse me, but before ~fOU go 

19 fuc-.ec oa that --

20 D. RANGEa Sure. 

21 TBB COURT: Ana you can then pick up with that. 

22 That would mean then that the tax would be based on tne 

23 full gross amount of that sale even though they siiDply 
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1 arraft1Jed the sale, so to speak, or brokered it. 

2 MR. RANGE: That's--

3 THE COURT: You would use the whole gross amoun~ 

4 of it. 

5 MR. RANGE: The county has charged a tax on the 

6 whole gross amount. 

7 THE COURT: I understand that which is a point 

8 you were making a little bit ago in comparing it, for 

9 example, to securities offices where they wouldn't put tne 

10 tax on the volume of the -- the value of the shares go1ng 

11 through there but on the gross receipts of their 

12 commissions. 

13 MR. RANGEz Right. Precisely the difference, 

14 Your Honor, if I understand your question. 

15 TBB COURT: But here if you limit it to ~he 

16 intrastate business which you say would be valid, you 

17 would still be basing the tax at that rate on the full 

18 amouA' of tbe sales price. 

19 KR. RANGE: Yes, Your Honor. Let us say tnat 

20 tbia aircraft was a one million dollar airplane. 

21 THE COURTz But just-- let's say they didn't oo 

22 anything but sell them in Virginia. They didn't do any 

23 intersta~e business. 
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1 MR. RANGE: Okay. 

2 THE COURT: Maybe they were in some place like 

3 Texas where you just deal there; be right in the center of 

4 that and sell to nobody but Texans. And they had iil 

5 healthy tax on them. Then all of the -- your gross 

6 receipts would be taxed at that high license rate. 

7 MR. RANGE: That's correct, Your Honor. 

8 In other words, if all these airplanes be:te had 

9 been sold in Virginia, undisputed tbat they would illave the 

10 right to charge all 12 million dollars of that as their 

11 gross receipts or merchants rate of eight cents on tbe 

12 dollar. 

13 THE COURT: Okay. 

14 MR. RANGE: That • s really the kernel of tbe 

15 argument; that if I took out this word out of state and I 

16 put in that these were Virginia aircraft sales, th,ey would 

17 have ~be right to tax 12 million dollars at eight ~cents on 

18 tH.banch:ed for that tax. 

19 Bsa when they go out of state, that • s whe111 we say 
•.· 

20 tbey can't do it; that they have to apportion this tax. 

21 And tbe only way you can apportion this gross rece;lpts tax 

22 is by looking at out of state ver-.us in state. An4l that's 

23 what they haven't done. They have done it on the ~~~hole 
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l kitte- caboodle everywhere in the country. 

2 Okay. Your Honor, the second attorney general 

3 opinion really goes· to the same point. It simply says 

4 ~hat when you have -- in that instance the company had ~ 

5 Loudoun county business license tax imposed on it. And 

6 they were doing business in Maryland. And I believe they 

7 were also doing business in D.c. And the question was how 

8 do yuu go about the tax. 

9 And the attorney general said, well, you can only 

10 tax that portion that's in Virginia. And then, of course, 

11 they've got there the subsidiary issue. If you've got 

12 multiple locations in Virginia, how do you divvy it up 

13 within Virginia? But both of these attorney general 

14 opinions are very consistent in terms of talking about in 

15 state versus out of state. 

16 Did Your Honor have any other questions about 

17 those attorney general opinions? 

TBB COURT: No. 18 

19 MR. RANGia Okay. I guess the one point I would 

20 waft• to .. ke, Your Honor, is that with respect to the 

21 attorney general opinion that the county passed up to 

22 you -- ~ke a look at that. That's clearly a service 

23 case, not a property case. 
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1 --- Again, it's very different when you've go11; ~o 

2 looll at what they're taxing. If they were taxing 1;he 

3 co~ssions that my salesmen made in the Arlington County 

4 office, that would be one thing; but they're not. They're 

5 taxing all of ~he aircraft sales. 

6 Okay. Your Honor, I would like to next address 

7 your attention to a circuit court case that was decided in 

8 Chesterfield, Virginia, in 1983 by Judge Daffron. And 

9 that one is in your book at tab 13. 

10 MR. TRAMBLIAN: Do you bave another copy? 

11 MR. RANGE: Sure. You can· look right over IIY 

12 shoulder. Your Honor, what the -- it's a two-page letter 

13 opinion there. And what that involves is the Ameri.can 

14 Sterilizer Company had an office in Chesterfield, 

15 Virginia. And that was a sales office where sales 

16 representatives would go to a five-state area to sell 

17 America'n Sterilizer's products. 

18 And like the office that Short Brothers ha.d this 

19 iaaf,-. .. tbe kiad of offi~e where you could go in and buy the 

20 prodac' rigb' off the street. This is one of those where 

21 they had to go out and promote the product outside of the 

22 state. They would sign a contract. And then the product 

23 there would be shipped from outside of Virginia to a 
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1 cua&oaer outside of Virginia. 

2 There were also instances where the product was 

3 shipped from outside of Virginia to a customer inside 

4 Virginia. And what Judge Daffron said is that with 

5 respect to those sales in the State of Virginia no 

6 problem. There's a taxable nexus.. That's okay. With 

7 respect to those sales outside of Virginia, however, 

8 different story. 

9 Judge Daffron says the commissioner -- this is on 

10 page 2 -- may not assess a business license tax upon the 

11 proceeds of sales out of the State of Virginia because of 

12 lack of apportionment and the possibility of multiple tax 

13 burdens on interstate commerce. 

14 Again, Your Honor, exactly the same situation 

15 that we have here in terms of an office that promotes the 

16 selling but all the sales occurring outside of the state. 

17 The next case that I would draw your attention to, Your 

18 Boaec, ia tba In Re: Vecco case which is in your book ~t 

19 ta~ -b•r 10. 

20 TBB COURTa Um-hum. 

21 

22 

23 

MR. RANG!a Okay. 

THE COURT: Virginia bankruptcy. 

MR. RANGE: Virginia bankruptcy. It's Judge 
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1 Boa'•'ter. And that case there cites to tbe supre1me court 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

caaea that I'll be talking about later, but again you have 

a situation there where you had a contractor this time. 

And the contractor had its sole office-- and that's 

what's important about this case its sole office in 

Fairfax County; but it does work in D.C., in Maryl3nd and 

Virginia. 

And what Judge Bostetter says is it's okay to tax 

that activity that you do in Virginia., but you can.• t tax 

that activity in Maryland and in D.c. That's out of 

state. You can't tax that activity. 

Okay. And you heard earlier that Mr. Tramblian 

talked to you about the four-part teat for apportionment. 

On page 345 of Judge Bostetter•s decision he also sets out 

that four-part test there' that tbere•s got to be the 

substantial nexus, that it's got to be fairly apportioned. 

It can't discriminate. And it's got to be related to ~ne 

services provided in the state. And even though he 

apJIIea ~b•' four-part .test, he concludes that you can't 

tax the ~oaa receipts -- and that's what this is, a gross 

21 receipts tax -- in D.c. and in Maryland. You can only do 

22 it in Virginia. 

23 Now, Your Honor, I realize it's getting late; out 
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1 I de"vant to tell you quickly about two supreme court 

2 ca .. • that we rely on. The first one is the case of Evco 

3 versus Jones. And that one is in your book at page 5 

4 or -- excuse me. Tab five. It is a very short decision, 

5 Your Ho~or. It's unusual that you get short decisions out 

6 of the supreme court, but it is a supreme court dec1sion. 

7 Okay. Let me tell you very quickly, Your Honor, 

8 what that Evco case involved, because the facts in that 

9 case again are very similar to our case. In Evco the 

10 taxpayer was a New Mexico corporation that employed in ita 

11 office in New Mexico some artists and some writers to 

12 design instructional materials such as books and films and 

13 magazines for school use. And all the work in designing 

14 and producing those instructional materials occurred in 

15 New Mexico, but they had salespeople that went outside of 

16 New Mexico and sold the product outside of New Mexico. 

17 And that's a gross receipts tax case here. And 

18 tbe~aupreae court said, no, that with respect to those 

19 s~_outaide of the State of New Mexico you can't tax, 

20 becauae there is a burden placed on interstate commerce 

21 since the point of delivery is what controls. 

22 And that, I think, is really the lesson to be 

23 learned' from that case is that when you have a gross 
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1 rece!Pta tax, it's the income that you earn from the sale 

2 of .aae property in the other state. If it • s in an~other 

3 state, you can't tax it. You can only tax it in y,our own 

4 scate. 

5 Your Honor, the last supreme court case that I 

6 will draw your attention to --

7 THE COURTa And that is gross receipts. Gross 

8 receipts. 

9 MR. TRAMBLIANa Sales tax, Your Honor. S4lles tax 

10 case. 

11 MR. RANG£: Your Honor, I believe it's a ~~ross 

12 receipts tax. The first sentence of the opinion -·· 

13 TBB COURTa Well, it says the commissione1: of 

14 revenue for New Mexico levied the state's emergency school 

15 tax and its gross receipts tax on the total proceeds Evco 

16 received froa these contracts. 

17 MR. TBAMBLIAN: But it was a tax on gross 

18 rec:eiP'• o! sales.-

19 ,, - D. ltANGBa Well, that's wbat they've dontt here 

20 ia a t~••• receipts of sales. 

21 MR. TRAMBLIAN: It's a sales tax. It 1 s neat a 

22 business privilege tax. The compa1ny appealed from the 

23 assessment of sales taxes by the comoisaioner of revenue. 
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1 THE COURTa Yes. But all of these gross rece1pts 

2 tax are a tax on the gross receipts of the product which 

3 the office is dealing with whether it's legal services, 

4 brokerage, this, whatever it is. The rates are supposed 

5 to pick up the disparity that would naturally flow from 

6 using that single measuring stick as you see, of course. 

7 But -- and a major part of your complaint is that 

8 1t didn't work that way in this case. The difference in 

9 rates didn't have that effect here. 

10 MR. RANGE: No, Your Honor. There is no attempt, 

11 if I unaerstand your question, to distinguish on a rate 

12 basis between in state and out of state. Is that what 

13 you --

14 THE COURTs No. All I'm saying is that the 

15 harshness of the tax, the concept of the gross receipts 

16 tax, is alleviated usually by varying the rate of the tax 

17 depending on the nature of the gross receipts. 

18 MR. RANGEs I don't believe that's correct, Your 

19 ao•l'• I aean, it is true that they tax gross receipts at 

20 differea• levels for aifferent activities, but I tnink 

21 from the taxpayer's point of view whether it's 35 cents or 

22 eight cents there is no scheme that's involved in that in 

23. terms of what's less harsh or more harsh. 

t t"· ·-· I 
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1 TBB COURT: All right. 

2 MR. RANGE: If I think we're connecting o:n that 

3 one. Now, it -- unfortunately we don•t have anything to 

4 say about what the county selects as the rate. We're 

5 stuck with that. And that really isn't part of the 

6 argument. 

7 THE COURT: But it is a great deal differ•ence, 

8 say, between a company that•s leasing a large apar·tment, 

9 for example, as a law firm or someone dealing in scarvices. 

10 Go ahead. 

ll MR. RANGE: sure. Okay. Your Honor, I d(t)n't 

12 want to spend a lot of time on i tl because it is g·etting 

13 late. And I want the county to have ita shot as w1ell1 but 

14 ·they talked about the Complete Auto versus Brady case, the 

15 supreme court case that was decided after this Evc4) case 

16 and after tbe Gwin, White case. 

17 And the two points that I would like Your Honor 

18 to VElte down and to take back with him when he th;Lnks 

19 abel* that caae are first that Complete Auto versu1:s Brady 

20 ca .. aaya you've got to apportion. 

21 THE COURT: Complete Auto? 

22 MR. RANGE: Right. Versus Brady, B-R-A-0·-Y. 

23 THE COURT: Requires? 
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1 ~=- ~ · MR. RANGE: Apportionment of taxes between in 

2 state and out of state. Okay. You have to somehow 

3 apportion so that you can figure out what's fair to tax in 

4 Virg1nia versus what's fair to tax elsewhere. 

5 The second thing is tha~ that case when you look 

6 at it didn't involve a situation here where you've got the 

7 aiscrimination between the in state and the out of state 

8 commerce, because all that was involved in that particular 

9 case was a situation of an intrastate shipment from one 

10 po1nt to another. 

11 And I think the supreme court was pretty clear 

12 about when it overturned the particular -- well, it didn't 

13 overturn, when it sustained the tax in that case that tne 

14 tax didn't work a discriminatory effect. So if you looK 

15 at those two points, I think you '11 see that that case 

16 while a very important supreme court case doesn't really 

17 touch upon our situation here. 

18 Finally, Your Honor, let me just talk briefly 

19 abo•l tbia issue of apportionment, because I think tnat 

20 tbe ceunty baa said a great deal about how it apport1ons. 

21 And the Court needs to be aware of a number of cases anu 

22 statutes regarding that. 

23 The first point 1a that I would contend that tne 
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1. fac' -~at· the county says it gives us this credit JE or the 

2 taaea paid out of state proves my point. My point being 

3 they don't have the right to tax that. It's that c)ther 

4 state. 

5 And so they always back down. If yqu repc,rt --

6 if you pay a tax in another state, they say we bact~ off. 

7 We don • t tax. In fact, their position, they say, :Ls that 

8 even if you don't pay the tax, you simply report the 

9 income in another state, they don't tax it. 

10 Now, why is that? I say it's because the3r don't 

11 have the right to tax that, because it's an inter:st:ate 

12 sale. And they know that other jurisdiction has tbe right 

13 to tax it, not them. 

14 The second point I would make with respect: to 

15 this apportionment argument, Your Honor:, is that in a 

16 supreme court case, Commonwealth versus Lorillar:d 

17 Company - and it's in your book at tab 12 -- the s1upreme 

18 cou• .. -­
'"I .. 

19 

20 

.,.:,. .-.. ~ .. 

·'t.. 
TBI COUR'l'a Lorillard against Commonwealtb? 

MR. RANGBa Well, Commonwealth versus P. 

21 Lorillard, L-o-R-I-L-L-A-a-o, Company case. 

22 TBB COURTa And you are citing a Virginia cite on 

23 that? 
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1 MR. RANGE: Right. It is 129 Virginia 74. Okay. 

2 And particularly, Your Honor, page 83. The problem in 

3 that case, Your Honor, was how they were going to 

4 apportion income between in state and out of state. 

5 THE COURT: Income. 

6 MR. RANGE: That's an income case, Your Honor. 

7 

8 

9 

10 

THE COURT: 

MR. RANGE: 

THE COURT: 

MR. RANGE: 

Yeah. 

Okay. 

Yes. 

And it's heading nine there. And 

11 what occurred is that there was a technical problem with 

12 the Virginia statuteJ that it didn't authorize the 

13 allocation of in-state versus out-of-state income. And so 

14 the taxing authority there, the commissioner of revenue, 

15 says, well, I'm going to adopt a rule of ~ own that 

16 allows me to apportion between in state and out of state 

17 so that I'm not double taxing. 

18 And what the supreme court said was you.can•t do 

19 til•..- Oaly tbe legislature can give you the authority to 

20 develop that kind of apportionment scheme. Since the 

21 legi_slature hadn't given them that authority, the 

22 commissioner couldn't do it. 

23 In this case, Your Honor, tbere is no statutory 
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1 au ... RJ.·ty fol' the commissioner of revenue of Arlington 

2 Coua'y to adopt some type of administrative apportionment. 

3 so when they talk about how they've got this inter.nal 

4 policy or procedure that protects us from double ti:lXation 

5 because they look at the tax returns and if we can prove 

6 that we paid the tax in the other jurisdiction or if we 

7 reported the income in the other jurisdiction they back 

8 off, that is not something they have the authority to do. 

9 The reason we went into the detail with Mr. 

10 Griffin on that Virginia Code -- the Arlington county- Code 

11 Section 11-3 is that they have apparently been tryjLng to 

12 argue that that gives them the authority to give tbis 

13 credit or this deduction' but as you can see when l(OU 'eaa 

14 it, it only referred to the author~ity to do that wjLthin 

15 the State of Virginia. That's all the authority that the 

16 Code of Virginia gives. 

17 Tbe Code of Virginia does give the county 

18 au&laeci'Y M appoction ita gcoss r,eceipts tax betw,!en 

19 AcJflw••• aad Fairfax c;ar Arlington and Henrico or a~ county 
Mt 

20 suca. aa tbat1 but it gives thea no authority to adctpt a 

21 scheme of apportionment between Arlington County &llLd the 

22 Sta .. e of Maryland or North Caroli~. And so for tbem to 

23 come in and suggest to you that they•ve got this &(:heme I 
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1 sug~~t is without statutory authority and on its face, 

2 per se, invalid. 

3 Your Honor, rather than go on any further, 

4 because I know you'll be reading the briefs, I will be 

5 glad to address any questions you have. And then I'll be 

6 prepared to sit down and give the county its chance. 

7 THE COURT: No. I will proceed to hear the 

8 argument. Thank you. 

9 MR. TRAMBLIAN: Thank you, Your Honor. I would 

10 like to go through the authorities that were cited to you 

ll just now. The first one was the attorney general's 

12 opinion dated December 14th, 1990, the one that was 

13 missing two pages. 

14 THE COURT& Yes. 

15 MR. TRAMBLIAN1 If you look at it, he read you a 

16 sentence on the last pager but be didn't read you tbe very 

11 next sentence. 

18 TBI COURTc The last one or -- under tab 14? 

19 M&. TRAMBLIAN: December 14th, '90. 

20 TBB COURT1 All right. 

21 MR. TRAMBLIANa And this was a business license, 

22 business privilege tax case. He read you tbe sentence 

23 that starts out based on the facta you present it's my 
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1 opiail.a · that the proper basis for the wholesale li1::ense 

2 tax --

3 THE COURTi Which one are you reading me? 

4 MR. TRAMBLIAN: It's December 14th, 1990, the one 

5 that was missing pages. 

6 THE COURT: Yes. 

7 MR. TRAMBLIAN: The page 5. 

8 THE COURT: All right. 

9 MR. TRAMBLIAN: He read you the sentence t~hat 

10 starts in the -- about the fourth line of that last; 

11 paragraph it says based on --

12 THE COURT: Yes. 

13 MR. TRAMBLIAN: He didn 1 t read you the ne>~t 

14 sentence. 

15 THE COURT: Let me read it. 

16 MR. TRAMBL IAN a He read you up to the casE! 

17 citations. 

18 TBI COURT: Yes. 

19 ~ D. TRAMBLIAN • The next sentence that's k;ey says 

20 wbe~ec only the sales destined for Chesapeake or t~he 

21 sales deati ned for all of virginia may form the ballii s for 

22 the tax depends on whether the company bas a definite 

23 place of business in another Virginia locality with 
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1 auflfc-ient nexus to impose the tax on the sales destined 

2 for tbe locality. 

3 This says the destination is not critical. For a 

4 business privilege tax it depends if you have a definite 

5 place o~ business. That's exactly the county's position, 

6 Your Honor. The next attorney general's opinion that he 

7 cited was the December 1, 1978, case. 

8 THE COURT: Yes. 

9 MR. TRAMBLIAN: Which again on page 2 define what 

10 doing business was, was as a continuous and regular course 

11 of dealing at one location would seem to constitute eac~ 

12 such location to be a definite place of business in 

13 Arlington County. 

14 It's undisputed they don't have a place of 

15 business anywhere else. And in this particular-case they 

16 went down -- the last paragraph says, therefore, to the 

17 extent that Arlington County actually and legally imposed 

18 a baal .. aa license tax on this contractor Loudoun County 
~~ 

lt ••fallw the taxpayer. to deduct the groaa receipts 

20 alreadr *-••d from the base againat which Loudoun county 

21 imposes the tax. so a tax credit vas required. That's 

22 exactly what Arlington County does. 

23 The attorney general's opinion that we submitted 
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1 to ,. -Couct which was the September 11th, 1989, OJ;>inion 

2 involved a business privilege tax on a company tha1~o was 

3 based only in one location in Falla Church and wouJLd 

4 conduct seminars outside of tbe st:ate. 

5 And the attorney general said not that th41! only 

6 place they could tax is where you do the seminars. The 

7 attorney general said all of ·it can be included in 

8 Virginia or in Falls Church for purposes of gross 

9. receipts, because they haven•t establiabed a tax sJ.tus 

10 elsewhere, because they haven• t established they' ret doing 

11 business anywhere else. 

12 The Virginia Circuit Court case did not ta1lk 

13 about a tax credi,. ADd it said the~• ace problems 

14 because of lack of apportionment. And it's the county's 

15 position that the tax credit is appo~tionaent. 

16 Tbe bankruptcy case that waa cited was a c:ase 

17 where a coapany filed tax returns in the other stat:es and 

18 Fal1tu Coua'y wouldn 1 t let the• bav• a credit. Arnd the 

19 N ... .,.cy court ordered Fairfax county to give tbtam a 
:.;.~ ....... 

20 credit foe tboae taxes paid elsewhere. so tbat•a really 

21 not applicable. 

22 Finally, this argument that the co-iaai0121er has 

23 no authority to apportion taxes, I think really thtr 
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1 plala\ilfa bave argued themselves into a corner. They 

2 wan' the Court to say because the taxes were not 

3 apportioned, they were not proper, but then they say the 

4 commissioner does not have the power to apportion. It's 

5 illogical. And certainly, as the Court noted earlier, 

6 federal law controls. 

7 The United States Supreme Court bas said that you 

8 have to apportion under the u.s. constitution. That•s 

9 what controls. And either if it 1 s -- if the federal law 

10 requires apportionment, we have to follow it. And if it 

11 doesn't, they don't have anything to complain about. 

12 Your Honor, we've been through all the little 

13 details of this case. It's a bUsiness privilege tax. And 

14 we've given you the cases in our brief. There is .one 

15 case, for example, in a township in Pennsylvania. There 

16 

17 

18 

19 

was an autoaobile leasing company that would lease cars. 

And they tried to claim that -- and this was a business 

pr1Yilet• ... case, not a sales taa case. 
~ ·~ 
~:- ~ey tried to.claia that the township could not 

20 

21 

\aa lb .. •• leases for cars that were signed outside the 

township and delivered outside tbe townabipJ exactly this 

22 argument that is being presented today. And tbe court 

23 held that since tbe transactions run tbrougb the local 
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1 offln·, -tbe local office has the authority to tax i:t.ll the 

2 groaa receipts whether or not the transactions wer4! 

3 consummated outside of the township. And that • s p1r:eci sely 

4 our case. 

5 Since it's a business privilege tax and s:lnce the 

6 county is allowed to impose its gross receipts on illl the 

7 gross receipts for doing business when they don • t !:lave any 

8 other place of operation, we turn to the commerce 'clause 

9 argument. 

10 And we• ve given the Court all the cases tl:la' say 

11 all you need to do for apportionment is give a tax.c~edit. 

12 Arlington County goes beyond giving a tax credit. Even if 

13 you don't pay taxes somewhere else but you report :it, the 

14 county won't tax it. 

15 So the county goes well beyond what is rec~uired 

16 by the constitution. And there is no -- there is Jl'lO 

17 

18 

19 

20 

authority anywhere that dictates bow the county wi.Ll 

apQe,llon uaea. This is a perfectly legitimate w.ay to do 
1i.;. t•f•d 'be courts have said so. 

You~ Honor, it is all in our brief&l but you 

21 heard what Mr. Brooks sa1d. Tbia ia the base of 

22 operations for this company. Everything goes through the 

23 office. It's where they conduct all their operations. 
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1 And~ &taat•a why the business privilege tax is properly 

2 impe .. d. Thank you. 

3 MR. RANGEa Your Honor, very briefly. Just to 

4 clear up on the first attorney general opinion, you know, 

5 he said I didn't read you the next sentence, the next 

6 sentence where they talk about whether the sale is 

7 destined for Chesapeake or sales destined for all of 

8 Virginia may form the basis for the tax depends on whether 

9 the company has a definite place in Virginia -- a definite 

10 place of business in another Virginia locality with a 

11 sufficient nexus to impose a tax on sales. And then it 

12 cites that 58.1-3708. 

13 Your Honor, this is the problem we talked about 

14 earlier. Section 57 -- 58.1-3708 talks about when a 

15 company has multiple offices within the State of Virginia. 

16 What you have to do then is apportion' among the various 

17 Virginia localities which one can get taxed. 

18 ADd all the attorney general was saying there is 
,..:-· 

19 tb~beD you've got multiple places of business in the 
~--~ 

20 sta-. ef Virginia, you've got to look to find where the 

21 offices are and apportion those sales. so that's really 

22 the point I want to make about the attorney general 

23 opinion, is that I don't think that sentence has any~n1ng 
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1 to de:: about out of· state versus in state. That is; solely 

2 in*~aatate. 

3 And it says if you've got two offices, ~tl.en 

4 you've got to somehow allocate between the two offices how 

5 you • re going to divvy up the gross receipts. And the 

6 Supreme Court of Virginia there has said if you've got 

7 multiple offices in the State of Virginia, you loCJ'k to 

8 which office is attributed to the sale. And you Clivide 

9 them up in that manner. 

10 THE COURT: He was pointing out ~bat next; 

11 sentence in interstate sales transactions. 

12 MR. RANGE: Righ~. I rely on the sente.nc:e that 

13 says in inter state sales transactions. When the V"ar ious 

14 components of a transaction occur in different sta.tes, the 

15 state of destination of the property sold has the 

16 authority to impose a tax on revenues generated from that 

17 transaction. That's the sentence I rely on, Your Honor. 

18 

19 

20 

21 

1ii' 

l ,._. 
wbiela I 

TBB COURT: All right. 

u. RANGE: And be goes on to the next sentence 

believe just is interstate of Virginia. 

THE COURT: All right. Which you say requires 

22 apportionment within the state. 

23 MR. RANGE: Right. 
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1 TBI COORTa All right. 

2 MR. RANGE: And the key thing tbere, Your Honor, 

3 is that Section 58.1-3708 is a specific delegation of 

4 authority from the legislature to apportion within the 

5 state. And one thing they can't point you to is any 

6 specific delegation of authority from the legislature for 

7 Ms. Crawford or Ms. Whiting to develop thia internal 

8 office procedure that allows thea to apportion in the 

9 manner they've talked about. 

10 THE COURT I All right. 

11 MR. RAI«iE 1 Okay. 

12 TBB COURT I You deal with all this in your brief? 

13 MR. RANGE 1 Yes, we have, Your Honor. And the 

14 replies tbat the parties will file will cover it. So the 

15 final thought I want to leave you witb is I suggest when 

16 you look a• tbeae cases that deal witb services versus 

17 products and sales I think the rule you'll find is that 

18 vbea , .. deal with a service, tbe office is what's key. 

19 Y~~· ba .. d on where the office ia located. 

20 Wbea you deal with a sale -- and tbe leases here 

21 are effectively sales. They're defined that way by the 

22 Virginia taxing code -- then you have to look to the place 

23 of delivery. And that's what this attorney general 
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1 opidu· saya here, because this is a privilege of ~doing 

2 buai .. aa tax. It says that right there. And the 

3 privilege of doing business has to be divvied up wben 

4 you're talking about the sale of a product based Olrl the 

5 destination. And the destination here is outside the 

6 State of Virginia. Thank you, Your Honor. 

7 THE COURT: All right. 

8 MR. RANGE: Should we set a date perhaps that 

9 THE COURT: Yeah. Did you all wish to file 

10 simultaneous responses to each other• s trial memoranda? 

11 MR. RANGE: Yes, Your Honor. I think that would 

12 be desirable. Two weeks is the date proposed by the 

13 county. 

14 TBI COURT: Fine. Two weeks. Fine. Have it in 

15 then by the end of the day on the 22nd. 

16 MR. RANGE: Very good. 

17 TBB COURT: That's Monday. 

18 

19 

20 

... RARGBa Thank you, Your Honor. 

•••; .. n:.::: a to Y:::h i::::· tb:: then you won' t 

21 MR. RANGBa I think it'a time to cut the 

22 paperwork off. 

23 TBB COURT: You may, though. I assuae yc:'u all 

PLATT ' DANSON, INC. (703) 591-0007 



Closing Argument of counsel 233 

1 will ""Vaa•- to comment on the evidence then in your briefs 

2 aa w~l aa take note of what eacb other baa in here or 

3 auppleman• what you have in here. All right. You are all 

4 excused. Thank you very mucb. 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

I . '·· ~ 
II: 

·. ·· ... ; ... ".. 

MR. TRAMBLIANa Thank you, Your Honor. 

THE COURTa Yea. 

(At 4a30 p.m. the procead~nga in the 

above-entitled matter were concluded.) 
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1 CERTIFICATE OF REPORTER 

2 

3 I, Carol A. Lowe, do hereby certify that the foregoing 

4 proceedings were taken by me in stenotype and thereafter 

5 reduced to typewriting under my supervision; that said 

6 proceedings are a true record of the testimony given by 

7 said witnesses; that I am neither counsel for, related to, 

8 nor employed by· any of the parties to the action in which 

9 these proceedings were taken, and further, that I am not a 

10 relative or employee of any attorney or counsel employed 

11 oy the parties hereto, nor financially or otherwise 

12 interested in the outcome of the action. 

13 Given under my band this lltb day of November, 1991. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

ir•. f.· .. carol A. Low·e, 
Registered Professional Re~orter 
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VIRGI!1IA: 

IH THS CZRCOIT COURT OF ARLINGTON COUKTY 

SBOI\'r BROTHERS (OSA) 1 IHC., ) 
) 

Plaintiff, ) 
) 

v. ) Law No. 89-1344 
) 

ARLIHG'l'Oil COUWTY, ) 
) 

Defendant. ) 

STIPULATIONS OF PACT 

The parties, by counsel, for the purposes of this action 

only, hereby stipulate to the following matters of fact: 

1. on December 20, 1986, Arlington County (the County) 

assessed business license taxes against Short Brothers (USA), 

Inc. (Short Brothers) for the 1986 tax year under both the 

11business service occupation" tax category of the Arlington 

county License Code, § 11-59, and the "Wholesale merchant" tax 

category ot the Arlington county License Code, § ll-62. 

2. The county•s 1986 business license tax assessment 

against Short Brothers was in the amount of $16,759.25 under the 

business service occupation tax category of the Arlington County 

License Code. 

3. The County based its 1986 business license tax 

assessment against Short Brothers under the business service 

occupation tax category on Short Brothers• 1985 gross receipts 

totalling $4,795,499. These 1985 gross receipts consisted of 

$1,191,376 in revenue from Henson Airlines, $795,551 in revenue 

i2G3 
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from Sunbird Airlines, $878,800 in revenue from Pennsylvania 

Airlines, $1,273,808 in revenue from comair, $35,546 from 

Chautauqua Airlines, $347,685 from Fischer Brothers Airlines, 

$72,244 from the sale/lease of aircraft parts, $15,128 from 

agency fees, $188,050 from aircraft repairs, a credit of $2,8~31 

from training fees, and $192 from other revenue. 

4. The county•s 1986 business license tax assessment 

against Short Brothers under the wholesale merchant tax categc>ry 

of the Arlington county License Code was in the total amount of 

$9,641.94. 

s. The county•s 1986 business license tax assessment 

against Short Brothers under the wholesale merchant tax categc'ry 

was based on Short Brothers• 1985 gross receipts totalling 

$12,052,424. Gross receipts taxed under the wholesale mercharlt 

tax category in 1986 consisted entirely of revenue from the sale 

of aircraft in 1985. 

6. The document·attached hereto as Exhibit A is a true 

copy of the County's business license tax assessment against 

Short Brothers under the business service occupation tax cate~rory 

of the County License Code tor the 1986 tax year. The 

admissibility in evidence of Exhibit A is uncontested. 

7. The document attached hereto as Exhibit B is a true 

copy of the County's business license tax assessment against 

Short Brothers under the wholesale merchant tax category of the 
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County License Code for the 1986 tax year. The admissibility in 

evidence of Exhibit B is uncontested. 

a. The document attached hereto as Exhibit c is a true 

copy or the Business License Audit Report and work papers 

compiled by the county from Short Brothers• books of account and 

documents provided by Short Brothers and used to calculate the 

business license taxes assessed aqainst Short Brothers for both 

the 1985 and 1986 tax years under the business service occupation 

and wholesale merchant tax categories. The admissibility in 

evidence of EXhibit c is uncontested. 

William L. s. Rowe 
David s. Lowman, Jr. 

Hunton « Williams 
P. o. Box 1535 
Richmond, VA 23212 
(804) 788-8410 

John Jay Range 
Michael P. McQuillen 

Hunton & Williams 

SHORT BROTHERS (USA), INC. 

2000 Pennsylvania Avenue N.w. 
washinqton, D.C. 20006 
(202) 955-1500 

ARLINGTON COUNTY 

By: tL .. rvc fd=-
Counse 
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Deputy county Attorney 
Arlington county #1 
courthouse Plaza, suite 403 
2100 Clarendon Boulevard 
Arlington, Virqinia 22201 
(703) 358-3100 
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REPRESENTATION AGREEMENT 

THE AGREEMENT dated this 1st day of April, 1984. 

BETWEEN 

SHORT BROTHERS PLC, a Northern Ireland public limited 
company ("Shorts (Belfast)"), and 

SHORT BROTHERS (USA), INC., a Massachusetts corporation, 
("Shorts (USA)"). 

WHEREAS 

(A) Shorts (Belfast) is enqaqed in the production and sale 
world-wide of aircraft and missiles, includinq the 
Shorts Model S03-30 and S03-60 aircraft (sinqly or in 
the plural referred to herein as the "Aircraft"); 

(B) Shorts (USA), a wholly-owned subsidiary of Shorts 
(Belfast), has by aqreement with Shorts (Belfast) since 
its orqanization on October 17, 1977 enqaqed in the 
followinq activities: 

(1) the demonstration of Aircraft to, and the 
solicitation of purchase orders therefor from, 
operators authorized to operate Aircraft in the 
United States ("U.S. Operators") with a view to 
inducinq u.s. Operators to acquire the Aircraft; 

(2) the provision to U.S. Operators of after-delivery 
technical support services; 

(3) the ownership and leaainq of certain Aircraft and 
certain enqines; 

(4) the provision of certain qeneral marketinq and 
contract support for Shorts (Belfast) and certain 
of ita other subsidiaries; 

(5) the representation of Shorts (Belfast) in 
connection with the purchase by the armed services 
of the United States of America of military 
equipment developed or manufactured by Shorts 
(Belfast) and in connection with the development, 
manufacture and sale of aeroatructures; and 

(6) the participation on behalf of or as the 
representative of Shorts (Belfast) in orqanizations 
of international manufacturers of aviation and 
aerospace products and services. 
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(C) In the course of all of the activities referred to i.n 
(B)- above, Shorts (USA) has conducted ita own businetss 
and has acted for its own account, without havinq 
authority to act as an agent for Shorts (Belfast) oz:· any 
of Shorts (Belfast)'a-other subsidiaries and 
specifically without having authority to enter into any 
contractual arrangement on behalf of Shorts (Belfast) or 
any such subsidiary; and 

(D) For the purposes of setting out the terms of the 
agreement between Shorts (USA) and Shorts (Belfast) with 
respect generally to the services Shorts (USA) will 
provide to Shorts (Belfast) and the compensation pa~·able 
by Shorts (Belfast) to Shorts (USA) for the provisic•n of 
such services, each of the parties hereto deems it to be 
in ita best interest to enter into this Agreement. 

WITNESSETH and it is hereby agreed as follows:-

1. In consideration of the mutual covenants herein 
contained, the parties hereto confirm their agreemerLt 
that Shorts (USA) shall carry out the following 
services: 

(a) Identify U.S. Operators who wish or are likely to 
wish to acquire the Aircraft, together with anl' 
related spare engines or parts and other equipn\ent 
manufactured or supplied by Shorts (Belfast) (the 
"Aircraft Package") and, in accordance with thea 
overall marketing objectives of Shorts (Belfast:) 
and criteria determined by Shorts (Belfast), us;e 
its best endeavours to solicit orders from such 
U.S. Operators for consideration by Shorts 
(Belfast). 

(b) In respect of U. S. Opera tors who clo not wish tc, 
a~quire Aircraft on the basis of purchase contJ:acts 
pursuant to which the purchase price is payablet on 
or before delivery, elicit from such U.S. Opercltors 
the U.S. Operators' preferred form of financin~J and 
obtain such historical forecast and other data 
which evidences the current and future financical 
status of such U.S. Operator as Shorts (Belfas1:) 
and ita other subsidiaries may from time to tirne 
require for evaluation of the same. 

(c) In connection with its marketinq efforts described 
at Clause l(a), Shorts (USA) shall, to the extc!nt 
practicable, lease or sublease aircraft either 
owned or leased by Shorts (USA) to U.S. Operatc::>rs. 
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(d) In respect of U.S. Operators where agreement to 
- acquire Aircraft by such U.S. Operators would be 

·conditional upon the counterpurchaae from such u.s. 
Operators of used aircraft and related equipment to 
which such U.S. epe·rator has title: 

(i) evaluate at Shorts (Belfast)'s request the 
technical specifications and standard of those 
used aircraft and related equipment and, 
having due regard to their age and condition, 
advise Shorts (Belfast) as to the price which 
can be recovered on resale thereof, the cost 
of any reasonably necessary refurbishment, the 
purchase price acceptable to the seller and 
the likely time which will elapse between 
prospective purchase and subsequent resale; 
and. 

(ii) in the event that Shorts (Belfast) 
subsequently agrees to enter into any such 
counterpurchase arrangement and requests that 
Shorts (USA) purchase such aircraft for resale 
in the United States, purchase such used 
aircraft and related equipment from Shorts 
(Belfast) and dispose of those used aircraft 
and related equipment for its own account 
within the United States. The price and terms 
of the purchase of any such used aircraft 
acquired by Shorts (USA) shall be mutually 
agreed by Shorts (USA) and Shorts (Belfast) 
taking into consideration, amon9 other 
factors, the age and condition of the 
aircraft,· the price Shorts (Belfast) has 
agreed to pay to the U.S. Operator, and 
current market conditions in the U.S.A. with 
respect to such aircraft and the estimated 
resale price therefor. In all cases, the 
price paid by Shorts (USA) for such used 
aircraft shall be an amount estimated by the 
parties to this agreement to pe~it Shorts 
(USA) to recover, after direct expenses, not 
less than the price paid by Shorts (Belfast) 
plus standard brokerage fees. 

(e) In certain instances, in the course of sales of 
Aircraft, Shorts (Belfast) may a9ree to provide a 
quick change unit engine ("QCU") and/or spare parts 
under a lease/option or secured financinq 
arrangement. Shorts (USA) shall, if requested by 
Shorts (Belfast), purchase the QCU or spare parts 
from Shorts (Belfast) and provide the same to the 
u.s. Operator on te~• intended to provide to 

- 3 -
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(f) 

(g) 

(h) 

Shorta (USA) an operating profit on the 
.transaction. 

Shorta (USA) will represent Shorts (Belfast) before 
the armed services .:and qovernmental agencies of the 
United States of America in connection with the 
preparation of proposals for the development, 
manufacture and sale of military equipment and 
products and before certain manufacturers of 
aircraft for. which Shorts (Belfast) may act as .a 
subcontractor in the development, manufacture .and 
sale of aerostructures. 

Shorts (USA) will participate on behalf of Shor·ts 
(Belfast) or will represent Shorts (Belfast) in 
orqanizations of international aviation and 
aerospace manufacturers, including organizations 
which represent the interests of foreign 
manufacturers within the United States of Ameri·ca. 

Shorts (USA) carry out any other general marketing 
and product support activities in the United States 
to and for Shorts (Belfast) and its other 
subsidiaries as requested from time to time by 
Shorts (Belfast). 

2. In consideration of the services which Shorts (USA) has 
agreed to perform under Clause 1 above, Shorts (Belf.ast) 
agrees to compensate Shorts (USA) by payment of an 
annual fee (the "Fee") in an amount equal to :the sum of 
all costa and expenses incurred by Shorts (USA) in e.ach 
of ita fiscal ·years in connection with these service• 
(includinq all costs and expenses of providing 
after-sale support services to purchasers of the 
Aircraft, to the extent not reimbursed to Shorts (US.~) 
by such purchasers and/or sublessees of aircraft) phls, 
all general and administrative expenses and other 
overhead costa reasonably incurred by Shorts (USA), 
plus, a profit margin of 5% on the aggregate of all such 
costa. 

3. Co!pUtation and Payment of Fee 

T.be fee for services provided by Shorts (USA) shall 
consist of basic and additional fees. 

The basic fee shall be computed and paid as follows: 

At or around the beginning of each fiscal year, Shorts 
(USA) shall estimate the total costs associated with its 
operations for the year, net of any reimbursements 
anticipated to be received from U.S. airline customers 
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for rentals and/or sales of aircraft, spare parts, 
QCQ's, etc. This estimate shall be submitted to Shorts 
(B.elfast) for review and shall be ne9otiated by Shorts 
(Belfast) and Shorts (USA). When these costs have been 
agreed, a profit mar9tn~equal to 5% of Shorts (USA) net 
costs and expenses shall be added which to9ether with 
the net costs shall constitute the basic fee. This fee 
shall be payable monthly in accordance with Shorts (USA) 
estimate of its monthly aqreed costs of operations. 

Durin9 the year, circumstances may arise which require 
Shorts (USA) to deviate from its estimate of annual 
operations. Such circumstances may include, but are not 
limited to, the request for additional services by 
Shorts (Belfast), chanqes in circumstances, etc. 
Collectively, these items constitute additional fees 
which shall be neqotiated between Shorts (Belfast) and 
Shorts (USA) at the time, and are payable within 
30 days. · 

4. Term 

This aqreement shall be coterminous with the period 
during which Shorts (USA) shall be authorised to carry 
out these services and shall terminate, with an 
equitable adjustment of the Fee being made for any 
portion of a fiscal year of Shorts (USA) then expired, 
by Shorts (Belfast) qivinq notice to Shorts (USA) to 
terminate such authorisation. This aqreement supersedes 
the Representation Aqreement entered into between the 
parties on 31st Auqust, 1978. 

5. Notices 

· Any notice which by the terms of this Agreement is 
required or provided to be qiven shall be deemed to have 
been qiven by being sent by mail, or delivered, to the 
following address: 

If to Short• (Belfast), to it at the followinq address: 

Short Brothers PLC 
P. o. Box 241 
Airport Road 

Belfast 8T3 9DZ 
Northern Ireland 

Attention: The Secretary 
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If to Shorts (USA), to it at the following address: 

Short Brothers (USA), Inc. 
2011 Crystal Drive 

Suite 713 
Arlinqton, Vi~inia 22202-3702 

U.S.A • .. 
Attention: President 

or to such other address and persons as the addressee 
shall have specified by notice from time to time. 

6. Entire Agreement; No Oral Changes 

This Agreement constitutes the entire agreement between 
the parties hereto with respect to the subject matter 
hereof, superseding all prior understanding and writings 
related thereto, and may not be changed orally. 

7. Miscellaneous 

The headings in this Agreement are for convenience of 
reference only and shall not alter or otherwise affe·ct 
the meaning hereof. This Agreement may be executed .in 
any number of counterparts which together shall 
constitute one instrument. This Agreement shall be 
governed by and construed in accordance with the law:s of 
The Commonwealth of Massachusetts and shall bind and 
inure to the benefits of the parties hereto and thei:r: 
respective •uccessors and assigns. 

IN WITNESS WHEREOf the parties hereto have caused th:Ls 
Agreement to be executed, all as of the date first 
written above. 

SHORT BRO'lBERS (USA) I INC. 
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February 9, 1987 

Geraldine M. Whiting 
Commissioner of the Revenue 
Arlington County Courthouse 
Arlington, Virginia 22201 

Short Brothers (USA) , Inc. 
Arlington County License Taxes 

Dear Ms. Whiting: 

•oo,...,. ... ,c_ 
"cw .,.o.,._ .,cw .. o- ,_., 
TI:I.&I"NoNC •••·~Oe•IOOO 

TI:I.U ........ Mlol...,.loll 

0101: .. ANNOYCift SOioloA­
• 0 . ., •• o. 

"AUJOM,- CA~NA.,. 
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"'".., TI:NNC!II- ....... l!lloltt.O 

• o. eoa ••• 
t<NOIIYII.'-C• TC .. NCSICC ~7 .. 

TCI.CIIMONC eta·e~7·•au 

O'II.C NO. 34006 o 2 
Ot"CCT OIAI. NO 804 ,.... I 

On behalf of Short Brothers (USA), Inc. ("Shorts 

(USA)"), we hereby apply to you pursuant to Virginia Code 

§ 58.1-3980 for correction of an erroneous assessment of 

business license taxes for the years 1985 and 1986. Copies 

of the assessments dated December 20, 1986, are attached 

hereto as Exhibit A. 

Your auditors have treated Shorts (USA) as a 

who1W~ale merchant with respect to part of its gross receipts 

and as a ''specialized occupation" with respect to the 

balance of the receipts now in issue. Notwithstanding that 

Shorts (USA) derives its receipts from throughout the United 

States, your auditors have treated all of its receipts as 

taxable by Arlington County. We respectfully submit that 
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the auditors' determinations are incorrect for the ;Eollowing 

reasons: 

1. Shorts (USA) is a wholesale merchant iilnd has 

been incorrectly cl~ssified under the "specialized tJccupation'' 

category. 

2. As a matter of both Virginia and fede:ral law, 

Arlington County may not tax sales by Shorts (USA) 'Jutside 

the Commonwealth of Virginia. 

FACTS 

Shorts (USA) is a wholly owned subsidiary of Short 

Brothers, an English public limited company ( "Short.s 

(Belfast)"). Shorts (Belfast) designs and manufact1.1res 

commuter aircraft in Northern Ireland. Some of the;se 

aircraft are sold or leased to regional airline operators in 

the United States. 

Under the terms of a representation agree1tnent with 

its-parent, Shorts (USA> demonstr~~es Shorts aircraft to 

regional airlines which are prospective purchasers or 

le~sees, provides technical services to operators of Shorts 

aircraft, and owns and leases aircraft. As detailed in 

previous correspondence with your office, some of Shorts 

(USA)'s gross receipts are from Shorts (Belfast), and some 

are from the sale or lease of aircraft to airline operators. 
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Your office has recognized that the intercompany receipts 

are not subject to tax under Virginia Code§ 58.1-3703 B(10). 

Almost all the receipts treated as taxable by your auditors 

relate to the sale or lease by Shorts (USA) of aircraft 

manufactured by Shorts (Belfast). In all but one of these 

instances, the sale or lease was made to a commercial 

airline operator located outside Virginia. 

As a general proposition, Shorts (USA) sells 

aircraft in one of two ways. First, some of its aircraft 

sales are made directly to ·customers. Your auditors have 

correctly classified Shorts (USA) as a wholesale merchant 

with respect to these sales. In addition, there are circum­

ttancas in which an airline operator is unable to purchase 

aircraft for cash and, in order to make the sale, Shorts 

(USA) will enter into a long-term lease transaction which is 

the economic equivalent of a sale. These transactions 

involve the sale of the aircraft to a third party lessor __ .. 
(~, General Electric Credit Corporation) which leases the 

aircraft on a long-term basis to Shorts (USA) which, in 

turn, leases the aircraft for a similar term to the airline 

operator. This lease structure has a number of benefits to 

the parties. For Shorts (USA), the most important benefit 

is that it enables it to make the sale. The financial 

institution receives certain federal taz benefits which 
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enable it to offer favorable monthly payment terms to Shorts 

(USA) which are passed through to Shorts (USA)'s airline 

customer. 

You should note that in the lease arrange1111ent 

described above, Shorts (USA) leases from the financial 

institution and re-leases to the airline operator. This 

structure is for ewo reasons essential to the marketing of 

Shorts aircraft to regional airline operators. First, 

notwithstanding ownership of the aircraft by a finalilcial 

institution Shorts (USA) is, as in any sale, the en·t:ity with 

which the commercial airline transacts business. Thus, that 

co~ercial custotter looks directly to Shorts (USA) :Eor all 

warranty, service and repair work with respect to the 

aircraft it operates. Second, the presence of Shorts <USA) 

as the lessee from the financial institution means 1:hat the 

finar1cial institution is relieved of day-to-day adm:Lnis­

tr~Qn of a lease to an operator and that the financial 

institution can look to Shorts' credit for the paymc!nt of 

rent. 

In addition to its income from the sale of airc:-aft 

as described above, Shorts (USA) also receives miscE!llaneous 

income from other sources. As described below with respect 

to ewo types of income, these sources generally reli!Lte to 

sales of aircraft by Shorts (USA). 
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1. Sale of parts -- These are parts sold by 

Shorts (USA) to airline customers. As a general rule, these 

parts are purchased by Shorts (USA) and shipped directly by 

the manufacturer to the airline customer. 

2. Training costs Shorts (USA) is required to 

offer both ground and flight instruction to customers. Your 

auditors have picked up a small amount of such gross receipts 

as taxable. These particular receipts represented training 

obtained from a third party for a customer and billed at 

cost to the customer by Shorts (USA). The training services 

were not provided by Shorts (USA) employees, nor were they 

provided in the Commonwealth of Virginia. 

The gross receipts of Shorts (USA) for the years 

1984 - 1985 (on which the 1985 and 1986 taxes are measured) 

reflect sales by Shorts (USA) to over twelve airline operators 

located throughout the United States. Only one of those 

ai~lines was located in the Commonwealth of Virginia. In 

addition, one airplane involved in a sale leaseback trans­

action was locat~d in Manassas prior to the transaction. In 

every other instance, the income treated by your auditors as 

taxable in Virginia grew out of sales by Shorts (USA) to 

customers in other states. None of the aircraft giving rise 

to those sales was located in Virginia at any time, either 

before or after the sale. 
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DISCUSSION 

Based on the facts outlined above, we thir.Lk it 

apparent that Shorts (USA) should be classified by Arlington 

County as a wholesale merchant with respect to all C)f the 

gross receipts at issue in this audit. The sole buniness 

from which these receipts derive is selling goods tc) insti­

tutional, commercial or industrial users. That is «l whole­

sale merchant as traditionally defined by the VirgiJlia 

Supreme Court and as defined by § 11-l(m) of the Arlington 

County Code. §.!.!. also Arlington County Code § 11-6:2. 

Your auditors have providea no indication of their 

reason for classifying Shorts (USA), in part, in a '"specia­

lized occupation." Perhaps the confusion stems fro1n the 
- -

activity of Shorts (USA) in representing Shorts (Belfast). 

You have, however, previously determined that those receipts 

are not taxable. The remaining business activities of __ .. 
Shorts (USA) are not at all like the business activities of 

an accountant, actuary, advertising agent, or the other 

p~~essionals listed in Arlington County Code§ ll-57(B). 

That section has a listing for a "sales agent", but Shorts 

(USA) is not a sales agent. As to the receipts her·e in 

issue, Shorts (USA) is a principal selling goods it: owns. 
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If there were any doubt as to this conclusion, that 

doubt must be resolved in favor of the taxpayer. ~. 

Commonwealth Natural Resources, Inc. v. Commonwealth, 219 

Va. 529, 537-38 (1978); City of Richmond v. Boscher, 197 Va. 

182, 187 (1955). There is, however, no doubt. With respect 

to the receipts in issue in this audit, Shorts (USA)'s 

business is that of a wholesale merchant. 

Taxable Receipts. As a matter of both federal and 

Virginia law, Arlington County may not tax Shorts (USA) with 

respect to sales made outside Virginia. This is true 

whether Shorts (USA) is classified as a wholesale merchant 

or in some other category. 

Virginia Code § 58.1-3703B(l0) prohibits the 

taxation of receipts by a subsidiary from its parent corpo­

ration. Your auditors have recognized that this exemption 

is applicable with respect to part of Shorts (USA) 's income. 

Tha--.tatute, however, provides specifically with respect to 

wholesale merchants as follows: 

This exclusion also shall not preclude a 
locality from levying a wholesale merchant's 
license tax on an affiliated corporation on 
those sales by the affiliated corporation to 
a nonaffiliated person, company, or corpo­
ration, notwithstanding the fact that the 
wholesale merchants license tax would be 
based upon purchases from an affiliated 
corporation. Such tax shall be baaed on the 
purchase price of the goods sold to the 
nonaffiliated person, company or corporation. 
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As used in this paragraph, the term "sales by 
the affiliated corporation to a nonaffiliated 
person, company or corporation" shall mean 
sales by the affiliated corporation to a 
nonaffiliated person, com~any or corporation 
where goods sold by the affiliated coraoration 
or its agent are manufactured or store in­
Commonwealth prior to their delivery to th~e 
nonaffiliated erson com an or cor o- -
rat~on ... (Emp as~s a e 

The plain language of this statute prohibits Arlington 

County from taxing Shorts (USA) except to the extent: that 

goods sold by Shorts (USA) are either manufactured c1r stored 

in Virginia prior to their delivery to customers. As 

detailed in the facts above, the aircraft sold by Shorts 

(USA) were not manufactured in Virginia nor were the!y s t:ored 

in Virginia. Thus, Virginia Code § 58.1-3703 B<lO) prohibit:s 

Arlington County from taxing receipts from those saJ.es. 

Although we believe the assessments in th:Ls case 

are erroneous as a matter of Virginia law, the assessments 

are also prohibited by the United States Constituti<)n. It 
·-· is this constitutional restriction·that Virginia Code 

I 58.1-3703 BC10) expressly recognizes in the case 1:;)£ 

wh~esale merchants. 

Under the decisions of the United States Supreme 

Court, a gross receipts tax such as Arlington County's is 

valid only: 

[W)hen the tax is applied to an activity with 
a substantial nexus with the taxing State, is 
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fairly aeportioned, does not discriminate 
against 1nterestate commerce, and is fairly 
related to the services provided by the 
state. (Emphasis added.) 

Complete.Auto Transit v. Brady, 430 U.S. 274, 279 (1977). 

Your auditors have made absolutely no attempt to 

provide for an apportionment of the taxable gross receipts 

in this case. Instead, they have taxed all of the gross 

receipts of Shorts (USA) without regard to where the sales 

activity occurred or the property was sold. Such an appli­

cation is clearly unconstitutional. ~. Gwin, White & 

Prince, Inc. v. Henneford, 305 U.S. 434 (1939) (holding 

unconstitutional a wholesale merchant's tax measured by 

sales shipped to another state); Evco v. Jones, 409 U.S. 91 

(1972) (holding unconstitutional New Mexico's attempt to tax 

receipts from property sold to out of state clients). 

Two recent Virginia decisions are also on point. 

In~ Vecco Construction Inds., 33 B.R. 343 (E.D. Va. 1983) 
.. _....,. 

concerned Fairfax County's attempt to subject a bankrupt 

contractor to tha~ county's business license tax based on 

its en;ire gross receipts. Part of those gross receipts 

were for business done in Virginia and part for business 

done in t1arylanci and the District of Columbia. The Bank­

ruptcy Court for the Eastern District of Virginia (sitting 
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in Alexandria) held the C0\11\tY' s tax unconstitutional. to the 

extent it sought to tax business activity outside Virginia. 

Similarly, in American Sterilizer Company '~ 

Chesterfield County Judge Daffron found that county' ~• 

attempt to tax sales made outside Virginia by a wholcasale 

merchant unconstitutional. The taxpayer in that case 

maintained a sales office in Chesterfield County. Its 

inventory was located in Pennsylvania. The county attempted 

to tax American Sterilizer's gross receipts from all sales 

made through the office, just as your au~itors have attempted 

to tax Shorts (USA) with respect to all sales made throughout 

the United States. The circuit court held: 

The commissioner may not assess a business 
license tax upon the proceeds of sales out of 
the state of Virginia because of lack of 
·apportionment and the possibility of multiple 
tax burdens on interstate commerce. 

A copy of Judge Daffron's opinion is enclosed for your 

refe:ance. 

Your auditors have suggested that they are: entitled 

to tax all of Shorts (USA) 's gross receipts except t:o the 

extent those gross receipts are in fact taxed elsewhere. 

That is an incorrect statement of the law. The Unit:ed 

States Supreme Court has held that ·the risk o_f multJ~ple 

taxation is all that must exist in orde1" to require a 

locality to apportion its tax. !!! Mobil Oil Corp.~ 
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CoUIIDis.sioner, 445 U.S. 425 (1980). In this case, Shorts 

(USA) sells to customers throughout the United States, and 

any locality wishing to tax it must apportion the tax. You 

will note that this is the identical conclusion reached by 

Judge Daffron in the enclosed Virginia circuit court opinion. 

A Virginia county can tax sales only to the extent made 

within Virginia. 

For the reasons outlined above, we believe the 

assessments recently issued by your auditors are erroneous 

and should be revised both to change the classification 

under which Shorts (USA) is taxed and also to revise the 

statement of taxable gross receipts. The only gross receipts 

taxable by Arlington County are those attributable to Short 

USA's sales of aircraft or parts stored in Virginia or 

delivered to customers in Virginia. 

I look forward to hearing from you concerning this 

matter. Thank you for your assistance. ---

119/930 
Enclosures 
be: ; ·>A.~· Oakley Brooks 

Jerry L. Sharp 
Robert L. Nutt 

Sincerely yours, 

William L. S. Rowe 

~'>89. ·,;., 
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uc .. v.., 1~8S 'fWioiUC.,UECIAI.IZED OCCUPAT oa•Hinnlt DECEMBER 20t 1986 

a.a at ~n=•~niiinin;.,iiintt"~-~~~ 0111 o. ___ o_E_c_e_M_ae_R_,2_o_,~_19_a_o_ 
ADJUSTMENT OASIS I 

NOTE: 

r-ow. ___ u_,_~_L_a_._5 __ 2_.,. ot;:.:, =""~ .t.:•:..;;:.· ·-
~J.oo 

~-----------------·-----------ln _________ J_ ..... o._o ___ _ 
u,cna.~i2 

T~---------------------

!F T~IS ~SSESSMENT lS NOT PAlO WITHI~ 
5 CAYS f T~E AICVE DATEt A PENALTY 
F 10• ' THE TAX CUE OR tlC) 1 00t WHICHEV R IS GREATER, ~ILL Bt AuCEO. 

INTERES SHA~L BEGIN TO ACCRUE FROM 
THE 1ST CAY F T~E ~CNTH FCLLOWlNG T~ 
~ONTH IN ~HI H PAYMENT IS CUEt U~TtL 
PAYMENT IS ~AOE. ~ 

------------------------------------
... .u .,. STATEIIINT OF AIIISIMENT OF UCENII TAXII FOI YIAA INDICATED 

Lie-Year 1 'i8o 91 of Lie SPEC l ALI lEO OCCUP AT 0 OCCf:MtsE~. 20t 11.1 ~f' • 
.,_ -~------ •P .,.. ateM~nnlt ~~~~,_,----

ButlafAIMsnent UECEMBE~ 2J, l98t. 
OaMDu«----~~~~~~------

ACJUSTfiiENT SAS IS: 4,795,499 l6e7~9.Z5 
Tu.Due: --------~·~-------

·-· 
Make check payable to the TREASURER OF AAUNGTON 
COUNTY. Return payment with INI notice to: Treasurer of 
1\rtlngton County, ArlingtOn COuniJ, YlrPI• 22201. 

·"' 
-~ ,_ 
:.·--

N~TE: 

-·---- ---- _ _,:_ _________ _ 

C.JC 
~--------~-~~----J.JJ 
ln•re~t~------~~----------
T~ lo,759.~5 

IF T~IS ASSESS~ENT IS N~T ~AIJ ~~~~~· 
15 DAYS C~ T~E A~LVE ~AT~, A P~~AlTY 
CF LOI OF THE TAX OU£ ~~ SIO.CO, 
~HIC~~VEA IS GkEAT(~, ~ILL ~E AJCEn. 
INTEREST SHALl JEGl~• T:J ACC:~<l.E f'f.4·:·~ 
THE 1ST OAY Cl- T.-F. ;~.;~;TH FCLL•J,.p,(, ii 
fi'CNTH IN WtiiCt-. t-'AY,..E\T.lS C:u:, ·Jfi.T~L 
PAYMENT IS ~AO~. 



Aircraft 

SH3002 

SH3013 

SH3015 

Short Brothers (USA), Inc. Aircraft Leases- Tax Year 1986 

Datgs 

01/11/85 
to 
12/30/85 

01/01/85 
to 
02/08/85 

02/08/85 
to 
03/09/85 

03/09/85 
to 
03/14/86 

01/01/85 
to 
03/11/85 

03/11/85 
to 
04/04/85 

04/04/85 
to 
11/19/85 

11/19/85 
to · 
12/30/85 

customer Name 
and Address 

Henson Aviation 
Salisbury, MD 

Suburban Airlines 
Allentown, PA 

Palmer Airmotive, Ltd. 
Wellsville, NY 

Henson Aviation 
Salisbury, MD 

Pennsylvania Airlines 
Middletown, PA 

Palmer Airmotive, Ltd. 
Wellsville, NY 

Henson Aviation 
Salisbury, MD 

Goodner Brothers 
Mena, AR 

Place of 
Delivery 

Allentown, PA 

Allentown, PA 
for storage 
and repair 

Wellsville, NY 
for repainting 

Salisbury, MD 

Middletown, PA 
for storage 
and repairs 

Wellsville, NY 
for repainting 

Salisbury, MD 

Mena, AR 
for repainting 

Place of 
Return 

Allentown, PA> 

Allentown, PA 

Wellsville, NY 

Allentown'; PA 

Middletown, PA 

Wellsville, NY 

Allentown, PA 

Mena, AR 



_,... 
t·.j 
~ 
N 

customer Name Place of Place of 
Aircraft Dates and Address Delivery Return 

SH3017 11/16/84 Sunbird Airlines Allentown, PA Allentown, PA 
to Charlotte, NC 
12/31/85 

' 
SH3018 10/01/84 Westair Commuter Chico, CA Chico, CA " 

to Airlines 
02/2~/85 Chico, CA 

02/28/85 Mississippi Valley Moline, IL Moline, IL 
to Airlines 
03/01/85 Moline, IL 

03/01/85 Henson Aviation Salisbury, MD Salisbury, MD 
to Salisbury, MD for storage 
06/07/85 and repairs 

06/07/85 Sunbird Airlines Charlotte, NC Allentown',· PA 
to Charlotte, NC 
12/31/85 

SH3071 10/11/82 Pennsylvania Airlines Middletown, PA Middletown, PA 
to Middletown, PA 
10/15/87 

SH3072 05/01/82 Comair, Inc. Delivered to Remained with 
to Cincinnati, OH Comair prior Comair into 1986 
12/31/91 to 1985 

SH3074 10/11/82 Pennsylvania. Airlines Middletown, PA Middletown, PA 
to Middletown, PA 
10/15/87 

SH3079 08/29/83 Comair, Inc. Delivered to Unable to 
to Cincinnati, OH Comair prior determine 
08/31/85 to 1985 



Aircraft Dates customer Hame Place of Place of 
and Address Delivery Return 

SH3079 08/31/85 Henson Aviation Salisbury, MD Allentown, PA 
to Salisbury, MD 
08/31/86 

SH3080 11/29/84 Chautauqua Airlines Allentown, PA Allentown, p~ 
to Jamestown, NY 

I 

01/31/85 

02/01/85 Fisher Brothers Galion, OH Allentown, PA 
to Galion, OH 
11/18/85 

11/18/85 Suburban Airlines Allentown, PA Allentown, PA 
to Allentown, PA for storage 
12/19/85 and repair 

12/19/85 Henson Aviation Salisbury, MD Remained ~ith 
to Salisbury, MD Henson into 1986 
12/31/85 

SH3081 06/01/82 Comair, Inc. Allentown, PA Allentown, PA 
to Cincinnati, OH 
07/31/87 

SH3089 . 06/28/84 Comair, Inc. Allentown, PA Cincinnati, OH 
to Cincinnati, OH 
04/12/85 

04/12/85 Suburban Airlines, Allentown, PA Allentown, PA 
to Allentown, PA for storage 
07/08/85 and repairs 

07/08/85 Fischer Brothers Allentown, PA Allentown, PA 
to Galion, OH 
10/11/85 

r~ 
~ 
c.J 



customer llama Place of Place of 
Aircraft Dates an4 A44ress Delivery Return 

SH3089 11/19/85 Henson Aviation Unable to Remained with 
to Salisbury, MD determine Henson into 1986 
1%/31/85 

' ' 

08/09/85 Purchase from United Kingdom N/A 
,,· 

SH3096 
Shorts (PLC) 

08/12/85 Suburban Airlines Allentown, PA Allentown, PA 
to Allentown, PA 
08/16/85 

08/16/85 Sunbird Airlines Charlotte, NC Allentown, PA 
to Charlotte, NC 
08/15/86 

'· 
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.AIRCRAFT LEASE 

dated as of 

December 1, 1981 

between 

GENERAL ELECTRIC CREOIT CORPORATION 

as Lessor, 

and 

SHORT BROTHERS (USA), INC. 

as Lessee 

ONE SHORTS SDl•lO 

Manufacturer's Serial Number SH 3071 

---enited States Reqistration Number N-2679U 

.• 
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INOEX TO AIRCRAFT LEASE 

Sect ion 1 • Definitions: Construction of 
References: Governing Law •..•.•••••......•.. 

Sect ion 2. Acceptance and Lease of Aircraft •......••••... 

Section ). Term and Rent •••••••••••••• ·••••••••••••••••••• 2 

Section 4 • Limited Appointment of Agent.................. 3 
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Sect ion 6. Representations, Warranties and Agreements 
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Section 7. ~ Net Lease..................................... 12 
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Section 18. Tax Indemnification........................... 32 
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1296 
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section 24. Successors, Assfgns and Indemnified 
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AIRCRAFT LEASE 

The AIRCRAFT LEASE dated as of December 1, 1981 (the 
·~ease") between GENERAL ELECTRIC CREOI'l' CORPORATION (the 
•t,essor•) and SHORT BROTHERS (USA), INC. (the "Lessee•). 

SECTION 1. OEF IN IT IONS; CONSTRUCTION OF REFERENCES:; 
~OV~ RN I NG LAW. 

In ihis Lease, unless the context otherwise requires: 

(a) All references in this Lease to designated Sections 
!~d other subdivisions are to designated Sections and other 
iJbdivisions of this Lease, and the words •herein,• "hereof," and 
·~ereunder" and other words of similar import refer to this t.ease as 
a w~ole and not to any particular Section or other subdivisic1n. 

(b) Certain terms as used in this Lease are defined in 
!xhi~i t A hereto, and such definitions are hereby incorporate!d 
~erein ·and made a part hereof as though set forth herein in !:ull. 
!~e terms defined in this Lease and in Exhibit A hereto shall., for 
?·Jrposes of this Lease and all Exhibits hereto, have the mearlings 
assigned to them and shall include the plural as well as the 
singular. 

(c) Except as otherwise indicated, all the agreements or 
i:"'struments herein defined shall mean such agreements or inst.ruments 
!S t~e same may from time to time be supplemented or amended or the 
:er~s thereof waived or modified to the extent permitted by, and in 
a::ordance with, the terms thereof. 

(d) This Lease has been delivered in the State of New 
~or~ and shall be governed by, and construed in accordance with, the 
:a·•s of the State of New York. 

SECTION 2. ACCEPTANCE AND L!ASE OF AIRCRAFT. 

Subject to the satisfaction of the terms and condit:ions oE 
St:tion 5 hereof, the Lessor hereby agrees to accept deliver)r fcom 
:::e ManufaC'lurer under the Purchase Documents and simul taneo~1sly to 
:use to the Lessee, and the Lessee hereby agrees to lease fE~om the 
:essor, the Aircraft pursuant to the terms and conditions of t~i~ 
-use. Upon sati sf act ion of the aforementioned terms and cor1d 1 t 1ons 

100!t24 



and delivery of the Aircraft to the Lessor from the Manufactur!r 
on the Delivery Date, the Lessee will cause an authorized repre­
sentative of the Lessee to inspect the same and, if the Aircraft 
is found to be in 900d order, the Lessee, as Lessor's aqent and c 
itS ovn. behalf as Lessee hereu~der, will accept delivery of the 
Aircraft from the Manufacturer and execute and deliver a Lease 
Supplement with respect ~Hereto (provided however, that any 
acceptance by the Lessee from the Manufacturer shall constitute 
acceptance of the Aircraft for the purposes of this Lease whethe: 
or not a Lease Supplement ~s so executed). Upon execution and 
delivery by the Lessee of the Lease Supplement describinq the 
Aircraft, such Aircraft shall be subject to the terms and condi­
tions of this Lease. 

SECTION 3. TERM ANO RENT. 

(a) The term of this Lease shall be9in on the Deli~ery 
Oate and shall end on the Expiration Date, unless this Lease shal 
have been terminated, or the term of this Lease shall have =een 
extended, by the terms hereof. 

(b) The Lessee shall pay to the Lessor as basic rent 
(herein referred to as "Basic Rent") the followin9: 

(1) on the Interim Rent Date, an amount equal to 
the Daily Lease Rate Factor multiplied by the L~sso~~s Cost 
ot the Aircraft, for each day elapsed from, and includi~g. 
the Delivery Date with respect to the Aircraft to, but 
excludin9, the Interim Rent Date; 

(2) on the First Basic Rent Date, an amount eqwal :~ 
the Basic Lease Rate Factor multiplied by the Lessor's 
Cost of the Aircraft; and 

(3) on each Basic Rent Oat~ thereafter to, and 
ineludin9, the Last Basic Rent Date, an amount equal :o 
the Basic Lease Rate Factor multiplied by the Lessor's 
Cost of the AircraftJ 

The Lessee a9rees not to prepay any payment of Basic Rent . . _....,.,. 

(e) The Lessee shall pay to the Lessor th~ foll~w~-; 
amounts (herein referred to as "Supplemental Rent" and, t~;e~-e: 
with all Basic Rent, as "Rent"): 

~ (1) on demand, any amount payable hereunder (ot~er 
than Basic Rent, Casualty Value and Termination Val~el 
which the Lessee ass~mes the obli9ation to pay, or agrees 
to pay, under this Lease to the Lessor or others~ 
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(2) on the date provided herein, any amount payable 
hereunder as Casualty Value or Termination Value: and 

_ Jlf on demand, to the extent permitted by applicable 
law, i~terest (computed on the basis of a 360-day year on 
the days actually elapse~) at the Late Payment Rate on any 
payment of Basic Rent, Casualty Value or Termination 
Value not.paid when due for any period dlurinc; which the 
same shall be overdue. 

The expiration or other termination of the Lessee's obli9ation to 
pay Basic Rent hereunder shall not limit or modify the obligations 
of the Lessee with respect to Supplemental Rent. 

(d) In the event that the Airframe has been utilized 
for more than 53,500 take-off and landin9 cycles during the term 
of this Lease, then the Lessee shall pay to the Lessor as Supple­
mental Rent on eaeh Basic Rent Date thereafter an amount equal to 
.000012 times Lessor's Cost for eaeh sueh eyele by which th4! total 
number of such eyeles for the Airframe exceeds the sum of (:l) 
53,500 plus (ii) the number of such cycles for which Supplernental 
Rent pursuant to this Section 3(d) has been paid. 

(e) All payments of Rent hereunder shall be made in 
immediately available funds (denominated in the then lawful coin or 
currency of the United States of America) no later than 1:00 P.M. 
New York, New York time on the date payable hereunder and shall be 
paid to the Lessor by wire transfer through the Federal Reserve 
to Hartford National Bank ' Trust Company, 777 Main Street, Hart!:~:, 
Connecticut 06115, for credit to General Electric Credit Corporati~n, 
Account No. 044-036-3436 with advice that the deposit is Re: Shor: 
Brothers, 12/1/81(a), or at such other address or to such other 
Person as the Lessor may direct by notice in writing to the 
Lessee. Payments of Rent which are due on a day which is not a 
Business Day may be paid on the next Business Day. 

SECTION 4. LIMITED APPOINTMENT OF AGENT • 

. il.l Limited Appointment of Authorized Agent. Sc>lely ::)r 
purposes of accepting delivery of the Aircraft from the Martufac: .. ~­
er, the Lessor hereby appoints the Lessee as authorized res~rese!1u­
tive of the Lessor. Until such authority shall have been t~er:ni­
nated puE"I\Jant to paE"agraph (b) of this Section, such auth<:)rlZed 
representative shall be authorized to take possession of tl:1e Air­
craft upon the delivery thereof to the Lessee by the Manufacturer, 
to accept on behalf of the Lessor all Purchase Documents, if any, 
delivered at ~uch time with respect to the Aircraft, either to ac­
cept delivery of the Aircraft on behalf of the Lessor if it is 
found to be in good order or to return and to take such other 
action on behalf of the Lessor as shall b• required to accept 
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delivery of the Aircraft. The Lessee hereby agrees (i) that t 

acceptance of delivery of the Aircraft by the Lessee as such 
a~thorized representative shall, without further act, irrevoca 
constitute acknowled9ment by the Lessee that the condition of 
Aitcraft is as rep·resented for all the purposes of this Lease, 
(ii) that execution and delivery of the Lease Supplement shall 
irrevocably consti.tut.e.: acceptance of such Aircraft for all pur 
of this Lease. 

(b) Termination of Appointment of Authorized Agent .. 
authority of the authorized representative granted pursJant to 
paragraph (a) of this Section shall terminate upon the earlier 
(i) acceptance of the Aircraft by the Lessee on behalf of the 
Lessor, or (ii) notice to the Lessee by the Lessor revoking thE 

SECTION 5. CONDITIONS PRECEDENT TO PURCHASE AND LEA~ 
AIRCRAFT. 

(a) Anything c~ntained in this Lease to the contrary 
withstanding, the Aircraft shall not be purchased or paid for = 
the Lessor or leased by the Lessor to the Lessee until the fol: 
ing conditions precedent have been fulfilled on or prior to the 
Celivery Date: 

(1) The Lessee has given written or telegraphic 
notice to the Lessor at least five Business Days prior to 
the Delivery Date specifying the date of such Delivery 
Date, the amount of the Lessor's Cost, the FAA registra­
tion mark for the Aircraft and the Manufacturer's seri!l 
number of the Airframe and each Engine and Propeller 
constituting part of the Aircraft. 

(2) The agreements, certificates and other doc~­
ments specified in the Appendix and in Exhibit E to t~:s :e 
Agreement shall have been executed, delivered and/or c=:al~ 
in form and substance satisfactory to the Lessor. 

(3) The Lessor has received evidence satisfact~ry 
in fo~ and substance to it as to the following: 

. ---
(A) the Lessor will, upon payment, receive ;:cd 

and marketable title to the Airframe and each E~g~~e 
constituting part of the Aircraft, free and clear of 
all Liens and interests other than the Liens ar.d 
interests permitted by Section 10 hereof: 

(B) the Aircraft has been duly certified :y :~e 
Federal Aviation Administration as to type and 1s ~~ 
a condition to permit an airworthiness certifica:e :~ 
be issued: 
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(C) this Lease and the Lease Supplement re­
latin9 to the Aircraft art with FAA Counsel, are 
in appropriate form and are properly execut,ed· so as 
to be acceptable for filing for recordation with tne 
Federal Aviation Administration pursuant to the 
Federal Aviat~on Act: and - -

(D) application for registration of the Aireraf 
in the name of the Lessor is with FAA Counsel, is in 
appropriate form and is properly executed so as to be 
acceptable for filing with the Federal Aviation Admin 
istration, and the Lessee has temporary or permanent 
authority to operate the Aircraft. 

(4) The Lessor's Cost shall not exceed the Maximum 
Financing Cost. 

(5) The Aircraft shall be in one of the 48 contiguo~~ 
states of the United States of America. 

(6) The Lessor has received a certificate or certi­
ficates of the Lessee, dated the Delivery Date, s.atisfactot 
in form and substance to Lessor• s Counsel, the Articles of 
Organization, the By-Laws and the authorizing resolutions o 
the Lessee, as well as the incumbency and specimen signatur 
of the officers of the Lessee executing the Lease and any o 
the Purchase Documents or other documents or certificates 
related thereto and to the effect that the repres1:tntat ions 
and warranties of the Lessee set forth in this Lease dre tr 
and correct in all material respects on the Delivery Date 
with the same effect as though made on the Delivery ~a:e, :-:c 
Default or Event of Default has occurred and is continui:-:g c 
the Delivery Date~ and the Lessee has satisfied all requu·e· 
ments set forth in this Lease to be satisfied on ctr pr 1or tc 
the Delivery Date. 

(7) The Lessor has. received a favorable opinion of 
Lessee's Counsel, dated the Delivery Date, address.ed 
to it and satisfactory in form and substance to Lessor's 
Counsel, substantially in the form of Exhibit F hereto . 
. ---

(8) The Lessor has received in escrow to be de­
livered upon filing a favorable opinion of FAA Counsel, 
dated the Delivery Date, addressed to it and satisfact~ry 
in form and substance to it, to the effect that: 

(A) the FAA Bill of Sale for the Aircraft, de­
livered by the Manufacturer on such Delivery Date 
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(the •FAA Bill of Sale•), is in due form, and this 
Lease and the Lease Supplement are in due form, and are 
properly executed so as to be acceptable tor recordinq 
pursuant to and in accordance with with the provisions 
o! the Federal Aviation Act, and the FAA Bill of Sale, 
t~is Le~se and t~e Lease ~up~lement have each been duly 
f1led w1th the ~ederal Av1at1on Administration on the 
Delivery Date; 

(B) the AC Form 8050-1 Aircraft Reqistration 
Application in the name of the Lessor is in due 
form for filinq pursuant to and in accordance with 
the provisions of the Federal Aviation Act and has 

. been duly filed with the Federal Aviation Adminis­
Act on the Delivery Date, and all instruments 
necessary to cause the Federal Aviation Administra­
tion to issue to the Lessor in due course a Certi­
ficate of Aircraft Registration covering the Air­
craft have been duly filed with the Federal Avia­
tion Administration: and 

(C) on the Delivery Date the Lessor possesses 
the leqal title to the Aircraft delivered on the 
Delivery Date, free and clear of all Liens except 
(i) Liens permitted by Section 10 hereof and (ii) 
Liens created by documents filed for recordation 
pursuant to the Federal Aviation Act, but not 
shown on indices of filed but ~nrecorded documents 
made available to the FAA Counsel prior to the filing 
for recordation of the FAA Bill of Sale, this ~ease 
and the Lease Supplement; 

The opinion furnished .Pursuant to this clause may st~te 
that no opinion is expressed as to laws other than the 
Federal laws of the·United States. Said opinion may 
also contain a statement to the effect that no opinion 
is expressed as to Liens which are not perfected with 
the filing of notice thereof with the Federal Aviation 
Administration, such as Federal tax liens and ~iens 
arising under Section 1873(a) of Title 29 of the United 

---states Code, and that the examination of the FAA Counsel 
was limited to such recording records. Upon receipt by 
the FAA Counsel of evidence of the recordation by 
the Federal Aviation Administration of the documents 
referred to in subclause (A) above, the FAA Counsel 

, shall confirm the foregoing opinion as well as render 
their opinion that such documents have been duly re­
corded with the Federal Aviation Administration pur­
suant to and in accordance with the Federal Aviation 
Act. 
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(9) The Lessor or ~ounsel satisfa~tory to the Lessor 
has 'eceived executed copies, or sets of executed counte~p~~~ 
t~~~eof, of the Guarantee, this Lease and the Lease Supplemen 
and photocopies of all Purchase Documents relating t:o the Ai~ 
craft. All of the fer=eqoing documents shall have b•ten duly 
authorized, executed and delivered by the respective party or 
parties thereto and the Lessor has received such evidence as 
such authorization, execution and delivery as it or Lessor's 
Counsel shall request. 

( 10) The Lessor has received. a favorable opinion of 
Lessor's Counsel, dated the Delivery Date, addressed to it 
and satisfactory in form and substance to it, to the effect 
that the Lease and the Lease Supplement have been duly au­
thorized, executed and delivered by the respective parties 
thereto and each is a legal, valid and binding obligation of 
such parties and enforceable in accordance with its terms. 

(11) First oallas (Leasing) Limited has made a loan to 
the Lessor in an amount at least equal to $2,388,000 at an in­
terest rate not in excess of 8.75t per annum for which the 
Lessor shall give as consideration fourteen (14) Notes due at 
six-month intervals each Note being for an equal principal 
pa·yment and each Note to provide that it will not be acceler­
ated or modified in any way for any reason other than non-pay­
ment thereof by the Lessor in accordance with the te:C':ns of. 
said Notes, and that no accelerated or other payment, ot~eC' 
than in accordance with the payments specified in said ser~!s 
of Notes, will be demanded or required. 

(12) The Lessor has received such other documents, 
certificates and opinions as it or Lessor's Counsel shall 
reasona~ly request. 

(b) Each opinion of counsel delivered pursuant to t~ls 
Section, and each opinion of local counsel relied upon by such 
counsel,· may (i) be subject to appropriate qualification as =~ 
a?plicable bankruptcy or similar laws affecting enforcement of 
credi tor...-'tighta generally, ( i i) rely as to matters rel a~~ 1 ng ~:J 
t!'le laws of jurisdictions other than the United States ancJ t~e 
jurisdictioft ift which counsel is admitted to practice on .:an 
opinion of qualified local counsel acceptable to the parties ~:J 
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whoa such relying counsel's opinion is addressed; provided, 
~owever, that relying counsel's opinion must state that the 
a~dressu.ofrelying counsel's opinion may rely upon such opinion 
of local counsel, and provided further that such opinion of 
~~cal counsel shall includ•:a statement to the effect that such 
local counsel understands and agrees that the addressee of 
relying counsel's opinion may rely upon such opinion of local 
eounsel as if it were addressed to him: (iii) be limited with 
respect to indentures, orders,'mortgages, contracts or other 
instruments of which counsel has knowledge, (iv) state that the 
opinion is subject to qualification regarding the effect of 
:ertain laws and judicial decisions upon the enforceability of 
eertain rights and remedies provided in this Lease: provided, 
~owever, that the opinion must further state that none of such 
laws in effect on the date of such opinion and none of such 
judicial decisions make the rights and remedies provided in this 
~ease, taken as a whole, inadequate for the realization of the 
~enefits of this Lease, and (~) state that such counsel does not 
purport to pass upon the application of the registration provi­
sions of the Securities Act of 1933, as amended, or of the "blue 
sky• or securities laws of any jurisdiction with respect to the 
~~terests in the Aircraft. Counsel for the Lessor and Lessee's 
Counsel are hereby declared to be acceptable local counsel and 
the opinion of each must state that the others may rely thereon, 
and when relying on the opinion of any of them as local counsel, 
relying counsel's opinion need not contain a statement that the 
a~dressee of relying counsel's opinion may rely upon such local 
counsel's opinion. Any counsel giving an opinion pursuant to 
this Section 5 may rely upon the opinion of any other counsel 
~ivin9 an opinion pursuant to this Section 5 only to the extent 
that such reliance is necessary to reach the conclusions speclfi~d 
i~ this Section 5 but only if the conclusions for which relian~e 
is made could not be reached by independent investigation or 
:esearch. 

SECTION 6. REPRESENTATIONS, WARRANTIES AND AGR~EMENTS 
OF THE LESS££ • .. _...,. 
The·~essee represents, warrants and agrees as foll~~s: -- .. -·· .. 

(a) Due Organization. The Lessee is a corporation cL.:l'f 
orqanized and validly existin9 in good standing under the la~s of 
the jurisdiction of its incorporation and has the corporate po~ec 
a~d authority to carry on its business as currently conducted a~d 
to perform its obli9ations under this Lease, and has the coc?oca~e 
rower and authority to hold property under lease and to enter 
into and perform 'its obli9ations under this Lease, the Lease 
Supplement relatin9 to the Aircraft and any Purchase Documents 
to whieh. the Lessee is a party. The Lessee coven~nts and.agr~~s 
that, except as otherwise provided in paragraph (J) of th1s Se~­
tion, the Lessee shall maintain its status as represen~ed and 
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warranted in this· subsection 6 (a) throu9hout the te!rm of th: 
Lease. 

(b) Due Authorization: Enforceability: No Violat: 
Lease has been duly authorized by all necessary cot~porate a< 
the part of the Les~•• and does not require any approval of 
stockholders of the Lessee, and this Lease has been duly exE 
and delivered by the Lessee and, assuming due authc,rization, 
tion a~d delivery by the other party thereto, is a legal, vc 
bindin9 obli9ation of the Lessee, enforceable in accordance 
terms. The Lease Supplement relating to the Aircraft and ar 
Purchase Documents to which the Lessee is a party have been 
authorized by all necessary corporate action on th1e part of 
Lessee and do not require any approval of the stockholders c 
Lessee and, upon execution and delivery thereof, will be lee 
valid and binding obligations of the Lessee, enforceable i~ 
accordance with their terms. The execution and delivery by 
Lessee of this Lease, the Lease Supplement relating to the 4 

and any Purchase Documents to which the Lessee is a party a 
and the performance by it of its obligations under each wil 
inconsistent with its charter or By-Laws, do not and will n1 
contravene any law, governmental rule or regulation, judgme: 
order applicable to or binding on the Lessee, do n1ot and wi 
contravene any provision of, or constitute a defa~lt or res: 
the creation of any Lien (other th.an as permitted by Sectio1 
hereof) under any indenture, mortg19e, contract, t,ank loan, 
or other instrument to which the Lessee is a part~' or oy ,.h 
is bound, and do not and will not require a~y approval or ~ 
of any trustee or holders of indebtedness or obligations of 
Lessee, except such as have been duly obtained. 

(c) Government Approvals. No consent c;)r at:J?ro·: 3 

giving of notice to, registration with, or taking of a~y ~: 
-· ac:t ion in respect of or by; any Federal, state or local ;o·• 

authority or agency (including, without limitation, t~e CLv 
Aeronautics Board or the Federal Aviation Administration), 
Person is required with respect to the execution, delL~ery 
performance by the Lessee of this Lease, the Lease Su??l~~~ 
relating to the Aircraft or any of the Purchase Ooc~me~:s : 
·the Lessee· is a party o·r ·the· ·~onsummation of any of r:.:--.e :ra 
by the Lessee contemplated hereby or thereby, or if a~y s~= 
approval, notic•, r•9istration or a~tion is required, l~ ~3 
duly given or obtained. 

, (d) Litigation. There are no a~tions, suLt.s :r 
pending or, to the knowledge of the Lessee, threatened a;l: 
fecting the Lessee in any court or b•fore any go•lernrr.e"'l:a~ 
board or authority which, if adversely ~etermined, w1ll ~a' 
ially adverse effect on either the finaneial condit1on of 1 
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or the a0111ty ot tne L~ssee to pertor~ 1ts ooligations under this 
Le1se, the Lease Supplement relating to the Aircraft or any of tne 
Purchase Documents to which the Lessee is • party. 

(e) Perfection of Title. Except for (i) the registra­
tion of ~h•·Aireraft pursuant to the Federal Aviation Act of 
1958, a·s~:amended, ( ii) the filing· and recordation of· this r..ease, 
the Lease ~upplement and the.FAA Bill of Sale pursuant to the 
reder~l Avlation Act of 19?1; as amended, and (iii) the placing on 
the A1rframe and each Eng1ne of the plates (or painted stencil in 
the case of each Engine) containing the Aircraft Marking referred 
to in Section 12(f) (iii) hereof, no further filing or recording 
of any document (including any financing statement with respect 
hereto under Article 9 of the Uniform Commercial Code) or takinq 
of any other action is necessary or advisable in order to esta­
blish and perfect Lessor's title to, and interest in, the Air• 
craft, the Engines and the Propellers as against the Lessee and 
any thi:d parties in any applicable jurisdictions within the 
United States. 

(f) Condition of the Aircraft. The Aircraft will be new 
and when delivered and accepted under this Lease, the Aircraft 
shall not have been used by any person so as to preclude "the 
original use of such property• within the meaning of the Code 
from commencing with the Lessor. 

(q) Taxes. The Lessee has filed or caused to be filed 
all Federal, state and local tax returns which are required to be 
filed and (except to the extent being contested in good faith and 
for the payment of which adequate reserves have been provided) has 
paid or caused to be paid all taxes shown to be due and payable on 
such return or on any assessment received by the Lessee, to the 
extent that such taxes have become due and payable. 

(h) Financial Statements. The balance sheet dated ~he 
!alance Sheet Date and the related statement of income and sta:e~ent 
of changes in financial position of the consolidated group of 
companies of which the Lessee is a member (the •consolidated 
Group"), heretofore delivered to the Lessor have been prepared in 
accordance with Generally Accepted Accounting Principles and 
fairly present the financial position of the Consolidated Group o~ 
and as of-~be date thereof and the results of its operations for 
the period or periods covered thereby. Since the Balance Sheet 
Date, there has been no materially adverse change in the financial 
condition or results of operations of the Consolidated Group 
except a• previously disclosed in writing to the Lessor by the 
Lessee, ln interim financial stateme~t• previously furnished to 
the Lessor oc a• stated in the Guarantee. · 

(i) Access to or Furnishing of ~nformation. Th~ Lessee 
agrees that, on or before the Delivery Date, it shall furn1sh to 
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tht Lessor such information, financial or otherwise, as the 
t,essor shall request. The Lessee also agrees to furnish to the 
t,essor: 

· ·"·= -~ · ( 1 ) with in· 1 S days after the annual general meeting 
of the Guarantor, an audited balance sheet and statement of 
changes in financial- position of the Consolidated Gz:·oup at 
and as of the end of such fiscal year, together with an 
au~ited statement of income of the Consolidated Group for 
such fiscal year; 

(2) prior to January 1, 1983 and prior to the first 
day of each year thereafter during the term of this Lease, a 
certificate of a duly authorized officer of the Lessee 
stat(ng that he has reviewed the activities of the Lessee and 
that, to the best of his knowledge, there exists no Default 
or Event of Default; 

(3) within 150 days after the close of each fiscal year 
occurring after the date hereof, a preliminary, unaudited, 
year-end financial statement subject to finalization and to 
review at the annual general meeting of the Gu~rantor~ and 

(4) from time to time, such other information as the 
1 Lessor may reasonably request. 
I 

I 
(j) Corporate Existence' Mer;er: Sales, etc. 

(1) Except as permitted by paragraph (2) of this sJ:­
section (j), Lessee shall at all times maintain its cor­
porate existence and Lessee will do or cause to be done all 
things necessary to preserve and keep in full force and 
effect its corporate franchise. 

( 2) The Lessee shall not consolidate or merge w:l th or 
into any other corporation or i'ell, convey, transfer c)r lease 
substantially all of the property of the Lessee to any Person 
unless: 

(A) the corporation (if other than the tess;ee) 
-~med by such consolidation or· into which the 

Lessee ls merged or the Person.which shall have 
acquired such property is a corporation organize~ 
and existing under. the laws of the United States 
of America or of any state thereof and is wholly 

-owned by the quarantor: 

(8) upon any consolidation or merger.of 
the Lessee with or into any other corporat1on or 
corporations (whether or not affiliated with 
the Lessee) or successive consolidation or 
mergers in which the Lessee or its successor or 
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successors shall be a party or parties, or upon 
any s•le, conveyance, transfer or lease of all or 
substanti•lly all of the property of the Lessee 
to any other Person, the Lessee will cause the 
due and punctual payment of all Rent and the due 
and punctual performance and observance of all 
covenants and_Qbligations of the Lessee hereunder 
to be assumed by the corporation (if other than 
the Lessee) formed by such consolidation, or 
the corporation into which the Lessee shall have 
been merged or by the Person which shall have 
acquired such property; and 

(C) prior to the consumation of such sale, 
conveyance, transfer or lease, the Lessor shall have 
received an opinion of counsel, satisfactory in form 
and substance to the Lessor, stating that such sale, 
conveyance, transfer or lease will not affect the 
validity or enforceability of the Guarantee and will 
not cause the Guarantor to be in violation of Section 
4 of the Guarantee. 

(k) Location of Principal Executive Offices. The 
principal executive office or principal place of business (as 
either of such terms is used in Article 9 of the Uniform Commer­
cial Code) of the Lessee is located at 2222 Martin Drive (Suite 
255), Irvine, California 92715, and the Lessee agrees to give the. 
Lessor prior w-citten .notice of any relocation of said principal 
executive office or principal place of business from its pre~e~t 
location. 

(1) Purchase Agreement Obligations. The Lessor has 
entered into the Purchase Agreement for the purpose of acquiri~g 
the Aircraft leased to .the Lessee under this Lease and related 
lease agreements. As an inducement for and in consideration o: 
the entering of the Purchase Agreement by the Lessor, the Lessee 
covenants that the Lessee shall hold the Lessor harmless from a~y 
dispute, charge, payment (other than for the purchase price of ~~e 
Aircraft) or any other obligation currently owed or which may oe 
owed by the Lessor to the Manufacturer under or by reason of :~e 
Purcha .. -Agreement (whether for payment or otherwise other t~an 
the purchase price of the Aircraft) during the term of, or by 
reason of, this Lease. 

SECTION 7. NET LEASE. 

This Lease is a net lease, and the Lessee aeknowl~c;es a~ 
aqrees that the Lessee's obligation to pay all Rent hereunder, and 
the rights of the Lessor in and to such Rent, shall be absol~te and 
unconditional and shall not be subject to any abatement, red~c~1on, 
set-off, defense, counterclaim or recoupment (the "Abatemen '= s" J for 
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any reason whatsoever, includin9, without limitation, Abatement 
due-~<?. any present or future claims of the Lessee a9ai.nst the 
Lessor under this Lease or otherwise, a9ainst the Manufacturer 
against any other Perso~:for whatever reason. Except as other• 
expressly provided herein, this Lease shall not terminate, nor 
shall the obli9ations of the Lessee be affect 1 , by reason of a 
defect in or dama9e to, or any loss or destruction of, .:-.e Airc 
or any part thereof from whatsoever cause, or the interference 
with the use thereof by the Lessor (except with respect to tess 
obli9ation to provide quiet enjoyment as provided in ~;ection 9 ( 
hereof) or any Person, or the invalidity or unenforceability or 
lack of due authorization of this Lease or lack of ri<;ht, power 
authority of the Lessor to enter into this Lease, or for any ot 
cause, whether similar or dissimilar to the fore9oin9, any pres 
or future law or rec;ulation to the contrary notwithstanding, it 
beinc; the express intention of the Lessor and the Lessee that a 
rent payable by the Lessee hereunder shall be, and continue to 
payable in all events unless the obli9ation to pay the same sha 
be terminated pursuant to the express provisions of this Lease. 

SECTION 8. RETURN OF AIRCRAfT. 

(a) Condition Upon Return. Upon the expiration or t 
nation of this Lease, the Lessee, at its own risk and expense, 
return to Lessor the Airframe, rec;istered in the name· of the t.e 
fully equipped with t~ (2) Pratt ' Whitn-ey PT6A-4SR Engi~es (c 
en9ines of the same or another manufacturer, of the s.ame or i:n~ 
utility, performance and efficiency and suitable for use on t~e 
Airframe) duly installed thereon to the Lessor pursua1nt to t!ie 
Lessor's instructions set forth under the headin9 Return of 
Aircraft in Exhibit C hereto and in the condition in which t~e 
Airframe and the En9ines or en9ines are required to t1e mai:"\':3L~ 
pursuant to Section 12 hereof. The Airframe and the Engi:"\es oc 
enCJines, upon redelivery pursuant hereto, (i) shall t)e duly 
certified as an airworthy airc.raft by the Federal AY]~ation 
Administration, and shall be covered by a current ai1:wor~:,i:"\ess 
c:ertTttc:ate, (ii) shall be free and clear of all mor1:gages, l ~E 
security interests, char9es, claims or other encumbrances (t~e 
"Liens•), other than Liens either (A) created or granted by t~E 
Lessor, 1ncludin9 any such Liens created or 9ranted '"'i tn :he 
purchase or financinc; of the Aircraft, or (8) resulting fcom 
clalms a9ainst the Lessor not related to the Lessor's ownecshit 
the Aircraft (Liens described in clauses (A) .and (B) above ~el: 
herein referred to as "Lessor's Liens•) and (iii) shall be l~ ~ 
condition that all mandatory service bulletins and airwor<:~l~e! 
directives required to be performed have been complied with. ( 
redelivery of any En9ines or enc;ines, in the eYent that t~e ~e! 
see does not use a condition-monitored maintenance P'rogram ··~:! 
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respect to such Engines or engines, and the Lessee adopts a 
sc~tduled shop visit or module change maintenance program witr 
respect to such Engines or .engines, the aggr19ate number of he 
of operation on each s~ch Engine or engine remaining until the 
next scheduled shop Visit or module change shall be at least 
3500 hours. In the event that the Lessee has adopted a sched~ 
shop visit. or module change program with respect to such Engi~ 
or engines and the Less~e does not meet the above conditions • 
respect to such Engines or engines, the Lessee shall pay the 
Lessor a dollar amount computed by .multiplying ( i) the product 
(x) the Lessee's direct cost (during the preceding twelve mont 
of such scheduled shop visit or module change and (y) the num= 
of Engines or engines returned by (ii) a fraction of which (A) 
numerator shall be the difference between 3500 hours in the 
aggregate for the Engines or engines and the actual aggregate 
number of hours of operation remaining to the next scheduled s 
visit or module change for such Engines or engines, and (9) tr. 
denominator shall be the·number of hours of time allowable 
between scheduled shop visits or module changes for such Engi~ 
or engines. 

(b) Return of Engines. The Lessee represents and w 
that the Lessee will return to Lessor the Engines owned by Les 
with the Airframe, at the expiration or termination of the Lea 
without limiting the Lessor's rights under Section 18, 17(a), 
elsewhere in the Lease. In the event that any engine not owne 
the Lessor shall be delivered with the returned Airfra~e as se 
forth in paragraph (a) of this Section, the Lessee, conc~r~en~ 
with such delivery, will, at its own expense and at no cos: ~o 
Lessor, !Yr~isb.the Lessor with a bill of sale, in foe~ and 
substance satisfactory to the Lessor, with respect to eac~ s~c 
engine and with an opinion of counsel to the Lessee, in =~~ a 
substance satisfactory to the Lessor, to the effect that, ~?on 
such return, the Lessor will acquire full title to such er.gLn~ 
the Lessee shall take such other action as the Lessor ~ay reas 
ably request and thereupon the Lessor will, at no cost :o t~e 
Lessee, furnish the Lessee with a bill of sale, in for~ a~d 
substance satisfactory to the Lessee, with respect to an £n;~~ 
constituting part of the same Aircraft as the Airframe ce:~r~e 
but not installed on such Airframe at the time of such Alcfca~ 
and with an opinion of Lessor's Counsel to the effect tha:, ~? 
such transfer, the Lessee will acquire full title to sue~ r~;~ 
and the Lessor shall take such other action as the Lessee ~.ay 
reasonably request. 

(c) Manuals. The Lessee shall deliver to t~e ~esse 
all logs, manuals and data, and inspection, modification a~d 
overhaul records, maintenance and inspection programs ceq..:~:-ed 
be maintained·with respect thereto under applicable cu:es 3~d 
regulations of the Federal Aviation Administration. 

-14-

100~117 

311 



~.31.2 

(d) Storaqe Opon Return. Upon the expiration or te~m 
tion of this Lease, the Lessee, upon the written request of the 
Lessor, will provide the Lessor with free storage facilities 
for such Aircraft for a period not exceeding 30 days (and at a 
reaso~abl• char9e not in excess of the Lessee's actual cost'for 
any· ~erfod after 30 days, provided that such storage obligation 
shall not exceed 120 da~~) at such location in the continental 
United States as used by the Lessee for the parkin9 or storage c 
aircraft ~s the Lessee may select, and, if reasonably able to, a 
at the request of the Lessor, the Lessee will provide such facil 
ties for s~ch period, at the expense of the Lessor, at the loca~ 
tion for Returr. of Aircraft. In the event the Aircraft shall no 
be stored at the location for Return of Aircraft, the Lessee wil 
at its expense, fly such Aircraft within 120 days after the 
termination of this Lease from such place of storage selected by 
the Lessee to the location for Return of Aircraft upon receipt·o 
evidence of insurance coverage as set forth in Section 15 hereof 
The Lessor, at its own expense, may place such other insurance o 
such Aircraft as it may deem appropriate. 

(e) Overhaul. Immediately prior to the· return of the 
Airframe and Engines or engines at the expiration or termination 
of this Lease, the Lessee, upon the written request of the Lesso: 
will overhaul, or arrange for the overhaul of, such Airframe and 
Engines or engines. Such overhaul shall be done in the same 
manner and with the same care as used by the Lessee with similar 
airframes and engines of its own, and, except to the extent the 
Lessee has agreed to bear such costs pursuant to paragraph (a) of 
this Sectio~, the Lessor shall reimbu~s.~the Lessee for the 

·Lessee's actual costs including transportation to the location of 
such overhaul in connection with such overhaul and shall not be 
~bligated -to pay any Rent during the period of such overhaul. 

SECTION 9. WARRANTIES OF THE LESSOR. 

(a) The Lessor warrants that during the term of this 
Lease (i) the Lessor has received what~ver title Manufaeturer ~as 
conveyed, and (ii) provided the tesso~ has·received good and 
indefeasible title from the Manufacturer, so long as no Event of 
Default.~as occurred, Lessee's use of the Aircraft shall not oe 
interrupted by tesso~ or anyone claim:ing through or und•er the 
t.esso~, and (iii) Lessor is and will continue to be· a "<:itizen of 
the United States• within the meaning of Section 101(16) of 
the Federal Aviation Act. 

~ 

(b) The warranties set forth in paragraph (a) of tnis 
Section are in lieu of all other warranties of the Lessor, wheth~l 
written, oral o~ implied with respect to this Lease or the Air­
craft, and the Lessor shall not be deemed to have modi.fied in ani 

-15-

100938 



I 

t 

I 

1 

. ' 

respect the obligations of the Lessee pursuant to Section 7 
her•of, vhich obligations art absolute and unconditional. TH£ 
LESS££: ·EXPRESSLY AGREES TO LEASE THE AIRCRAFT "AS ts•. THE LES 
SHALL NOT BE DEEMED TO H~VE 'MAO£, AND THE LESSOR HERESY OISCLA!! 
ANY OTHER REPRESENTATION'OR WARRANTY, EITHER EXPRESS OR IMPLI£0 
AS TO ANY MATTER WHATSOEVER, INCLUDISG, WITHOUT LIMITATION, THE 
OESIGN OR CONDITION OF THE AIRCRAFT, ITS MERCHANTABILITY OR ITS 
FITNESS FOR ANY PARTICULAR PURPOSE, THE QUALITY OF MATERIAL OR 
WORKMANSHIP OF THE AIRCRAFT, ITS VALUE OR AIRWORTHINESS OR CON­
FORMITY OF THE AIRCRAFT TO THE PROVISIONS AND SPECIFICATIONS or 
THE PURCHASE AGREEMENT OR ANY OTHER AGREEMENTS RELATING THERETO, 
NOR SHALL THE LESSOR BE LIABLE FOR INCIDENTAL OR CONSEQUENTIAL 
OAMAGES OR FOR STRICT OR ABSOLUTE LIABILITY IN TORT, but the 
Lessor authorizes the Lessee, at the Lessee's expense, to assert 
in the name of the Lessor for the benefit of the Lessee, during 
the term of this Lease, so long as no Event of Oefault shall ha\ 
occurred hereunder, all of the Lessor's rights under any applica 
Manufacturer's or other vendors' warranty and the Lessor agrees 
cooperate with the Lessee in asserting such rights: provided, 
however, that Lessor shall have the right to review and approve 
a timely manner any documents, correspondence or pleading bearir. 
its name, and provided further that the Lessee shall indemnify t 
Lessor and hold the Lessor harmless from and agai~st any and all 
clai~s, and all costs, expenses, damages, losses and liabilities 
incurred or suffered by the ~essor in connection with, as a cesu 
of, or incidental to, any action by the Lessee pursuant to t~e 
above authorization. Any amount rtceived by the Lessee as ;a:~e 
under any such warranty shall be applied to restore the Aircraft 
to the condition required by Section 12 hereof and the excess 
shall be remitted to the Lessor. 

(c) Lessor warrants that there are no liens outs:~nd~: 
on the Aircraft caused by Lessor other than as contemplated 
herein. 

(d) In th• event of any Sublease pursuant to Sec~~on 
17 hereof, the Lessee may assign to the Sublessee (witho~t rl;h: 
to f~s.t.her assign) any warranties otherwise exercisable by :~e 
Lessee pursuant to Section 9(b) hereof. 

SECTION 10. LIENS. 

The Lessee will not directly or indirectly create, 1nc·. 
assume or suffer to exist any Liens on or with respect to t~e 
Aircraft or any part thereof! the Lessor's title. thereto or any 
interest of the Lessor there1n (and the Lessee w1ll promptly, at 
own expense, take such action as may be necessary duly to d1sc~a: 
any such Lien) ,. except (a) the respective rights of the t.e s so: a~ 
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:nt t.Asset as herein provided, (b) the rights of others under a rt 
=ents or arrangements to the extent expressly provided by the tlr· 
~f sect~ons 12(e) and 17 hereof, (e) Lessor's Liens, (d) Liens fo~ 
:ues tlther not yet due or being contested by the Lessee· in good 
faith .(and for the payment of which adequate assurances in the · 
:.essor's j_udgment have bee~ prov~ded the Lessor) with due dili 9enc 
1nd by ·appropriate proceed1~9s, 1f counsel for the Lessor shall ha 
~etermined in his sole opi1fion that the nonpayment of any such tax 
or the contest of any such payment in such proceedin9s do•ts not 
!dve~sely affect the title, property or riqhts of the Lessor, and 
(e) inchoate materialmen's, mechanics•, worlc.men's, repairnten's, 
!mployees or other like Liens arising in the ordinary course of 
~usiness of the Lessee and not delinquent (and for the paz~ent of 
~~ich adequate assurances in the Lessor's judgment have been 
?rovided the Lessor). 

SECTION 11. TAXES. 

The Lessee agrees to pay and to indemnify the Lessor 
!or, and hold the Lessor harmless from and against, all li·:ense 
!~d re9istration fees, income, franchise, gross receipts, sales, 
~se, excise, personal property, ad valorem, value added, leasing, 
:tasinq use, stamp, landing, airport use or other taxes, lc!v ies, 
:~posts, duties, charges or withholdings of any nature, including 
:-eimbursements required to be made by the Lessor with respE!Ct t:o 
~~y tax (other than a reimbursement required by reason of the 
iillful act or omission of the Lessor) pursuant to the Confirminq 
~:Jst Contract, together with any penalties, fines or interest 
~~ereon (the "ImpOsitions"), arising out of the transactions · 
:~ntempllted by this Lease or the Confirming House Contract and 
::posed aqainst the Lessor, the Lessee or the Aircraft or any pa~t 
:~ereof by any Federal, state, local or foreign qovernment or · 
j:~er taxing authority upon or with respect to the Aircraft or ar.y 
~art thereof or upon the sale, purchase, ownership, delivery, 
:easinq, possession, operation, return, transfer or other dispo­
u:ion thereof, or upon the rentals, receipts or earnin9s at:isi:"'g 
:::eretrom, or upon or with respect to this Lease. NonethelE!ss, 1 f 
il the Lessee shall have given to the Lessor written notic~ of 

' 

!::y such Imposition but only to the extent of such notice, "''hich 
~~:ice shall state that such Imposition is being contested t1y the 
:usee in fcod faith with due diligence and by appropriate ~~ro­
:eedin9s and ( ii.) counsel for the Lessor shall have determined in 
~is sole opinion that the nonpayment of any such tax or the 
::r.test of any such payment in such proceedings does not adve~sely 
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affect the title, property or rights of the Lessor, then Lessee 
may choose not to pay·the Imposition or to contest such Impositi 
by (i) resisting payment thereof, (ii) not paying the same excef 
under protest if protest is necessary and proper, or (iii) if 
paym•n_t. is made, using reasonable efforts to obtain a refund 
thereof ~n ~ppropriate administrative and judicial proceedings. 
If a cl~1m 11 made against t~e Less~e or the Lessor for any 

c · Impositlon, the party receiv1ng not1ce of such claim shall 
promptly notify the other. 

In ease any report or return is required to be made wi 
respect to any obligation of the Lessee under this Section or 
arising out of this Section, the L.~ssee will either (after netic• 
the Lessor) make sueh report or return in such manner as will sh< 
the o~r..ahip of the Ai re~aft_ ~r _any par_t the.reo~ _jn_ the Lessor , 
s~a copy of such report or return to the Lessor or will noti!· 
the Lessor of such requirement and make such report or return in. 
such manner as shall be satisfactory to the Lessor. The Lessor 
agrees to cooperate fully with the Lessee in the preparation of 
such report or return. 

Notwithstanding the foregoing, except as provided in 
Section 18 hereof, the Lessee shall not be obligated to pay (i) 
Federal or state taxes measured solely by net income, including 
minimum t.ax on items of tax preference, ( i i) taxes imposed by 
reason of any voluntary sale or transfer of ownership by the 
Lessor of the Aircraft while there exists no Default or Event of 
Default hereunder, (iii) taxes imposed subsequent to the con­
elusion of this Lease not relating to matters occurring prior t~ 
the end of the lease term and not resulting from the action or 
inaction of the Lessee or any Sub-lessee and (iv) taxes or oc~e~ 
charges in the nature of taxes imposed or measured by the net 
income of the Lessor. 

SECTION 12. REGISTRATION, MAINTENANCE AND OPE~T:~N: 
COMPLIANCE AND USE~ REPLACEMENT PARTS: IMPROVEMENTS: AIRCRAf7 ."1A?. 

(a) Registration, Maintenance and Operation. T~e :ess 
at its own cost and expense, shall (i) cause the Aircraft co ~e d 
regis~ed, from and after the date of the Lease Supplement desc~ 
ing the Aircraft, in the name of the Lessor under the Federal Avl 
ation Act and at all times after such initial registration s~all 
take all affirmative steps which it is capable of taking to ~~nt: 
such re9istration1 (ii) not re9ister or allow the regist~atlon of 
the A.kcraft under the laws of any other country: (·iii) ma:.:-.taln, 
inspect, s.e~.'rice, repair, overhaul and test the Airframe and each 
Engine in accordance with the Manufacturer's recommended procedur• 
(A) so as to keep the Airframe and each Engine in as goo~ O?eratl: 
condition as when delivered to the Lessee hereunder, ord1nary weaz 
and tear excepted, and (B) so as to keep the Aircraft in sue~ 
operating condi~ion as may be necessary to enable the airwo~=~~~e! 
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certification of such Aircraft to be maintained in ~ood stan~ 
all times under the Federal Aviation Aet: (iv) maint.ain all r 
logs.and other materials required by the Federal Aviation Adm 
t~~tion to be maintained in respect of the Airframe and each 
(v) ~romptly furnish t~ the Lessor such information as may be 
requ1red to enable tn~ Lessor to file any reports required by 
governmental authority as a result of the Lessor's ownership 
Aircraft: and (vi) operate the Aircraft in such manner that t 
of the Airframe and any airframe on whieh an Engine is instal 
shall consist solely of flights which shall originate, termin 
land in the contiguous 48 states o.f the United States of Amer 

(b) Compliance and Use. The Lessee agrees that th1 
Aircraft will be maintained, used and operated in compliance 
with any and all statutes, laws, ordinances, regulations and 
mandatory standards or directives of any governmental agency 
applicable to the maintenance, use or operation thereof, and 
compliance with any airworthiness certificate, license or reg: 
tration relating to the Aircraft issued by any agency. The LE 
agrees not to operate or locate the Aircraft, or suffer the A: 
craft to be operated or located, in any area which is not inc: 
in coverage under any insurance polic:y required by the terms c 
Section 15 hereof and to permit the operation or use of the 
Aircraft by a Sublessee or any other Person only within such c 
The Lessee also agrees to operate and use the Airframe or any 
Engine and to permit the operation or use of the Aircraft by a 
Sublessee or any other Person only as provided by Section 12(a 
hereof. Throughout the term of this Lease, the possession, ~s 
and maintena·ftee of the Aircraft sh:all be at the sole r i si< and 
expense of the Le~set. The Ai reraft shall not be us·ed in the 
regular carriage of freight other than as incidental to the 
carriage of passengers and its configuration shall remain only 
the carriage of passengers. 

(e) Replacement Part!• Exc:ept as otherwise provide 
in the succeeding paragraph (d) of this Section, the Lessee, a 
own cost and expense, will promptly replace all Parts which ma 
from time to time become worn out, lost, stolen, destroyed, se 
confiscated, damaged beyond repair or permanently re1~dered un f 
for use for any reason whatsoever (suc:h substituted parts here 
after called •Replacement Parts•). The Lessee shall notlfy th 
Lessor of any, Replacement Part havin9 a per item cost of $100, 
or more, and shall not install or affix any Replacement Part h 
a p.,r item eost of $100,000 or more without first obtainlng th 
. .,ritten consent of the Lessor. In addition, in the ·ordl:-tary c 
of maintenance, service, repair, overhaul or testing, the tess 
may, at its own eost and expense, remove any Parts, whether o~ 
worn out, lost, stolen, destroyed, seized, confiscated, da~age· 
beyond repair or permanently rendered unfit for use, prov~ded 
the Lessee shall, at its own cost and expense, replace s~ch pa 
as promptly as practicable. All Replacement Parts shall ~e fr, 
and clear of all Liens (except for pooling arrangements t~ :~e 
extent permitted by paragraph (e) of this Section or as ot~er• 
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speeif~cally p~rmitted by this ~ease) and shall be in as good 
operat1n9 cond1tion as, and shall have a value and utility 
at le~st equal t~, the Parts replaced assumin9 such replaced Par 
wert 1n the cond1tion and repair required to be maintained by t~ 
terms hereor. All Parts at a~y time removed from the Airframe c 
any En9ine shall remain the property of the ~essor, no matter. 
where lo~ated, until s~e~ time as such Parts shall be replaced t 
Parts wh1ch have been 1neorporated or installed in or attached ~ 
the Airframe or such Enqine and which meet the requirements for 
Replacement Parts specifie~ above, and Lessee shall maintain or 
cause to be maintained such records as are necessary to iden~ify 
at any time such Parts as items of equipment owned by ~essor and 
leased hereunder. Immediately upon any Replacement Part becomi~ 
incorporated or installed in or attached to the Airframe or any 
£n9ine as above provided, without further act, (i) title to t~ 
removed Part shall thereupon vest in the Lessee, free and clear 
all rights of the ~essor and shall no lon9er be deemed a Part 
hereunder, (ii) title to such Replacement Part shall thereupon 
vest in the ~essor subject only to a poolin9 arran9ement to t~e 
extent permitted by para9raph (e) of this Section, and {iii) swc 1 

Replacement Part shall become subject to this ~ease and be dee~ec 
part of the Airframe or En9ine, as the ease may be, for all 
purposes hereof to the same extent as the Parts originally i~c~r· 
porated or installed in or attached to the Airframe or such 
£n9ine. 

(d) Imerovements. The Lessee, without expense to t~e 
Lessor, shall aff1x or install any accessory, equipment or devi=~ 
to the Airframe or an En9ine or make any improvement, modifica~~: 
_alteration or addition thereto (any such accessory, installed 
equipment or device, improvement, modification, alteration or 
addition affixed or installed pursuant to this para9raph bei~g 
herein referred to as an •Improvement•) as may be required fr:~ 
time to time to meet the mandatory standards of the Federal A~:3-
tion Administration or other 90vernmental authority. In ad~i~~:~ 
the ~essee, without expense to the Lessor, may from time to t:~e 
make, affix, or install any Improvement as the Lessee may dee~ 
desirable in the proper conduct of its business, provided no 
Improvement diminishes the value, utility, condition and air~or~~ 
ness of the Airframe or such £n9ine below the value, utili~y. 
conditiQQ and airworthiness thereof immediately prior to ~~e 
making, affixing or installin9 of such Improvement, .a~sum~~g t~e 
Airframe or such Engine was then of the value or ut1l1ty ar.d :, 
the condition and airworthiness required to be maintained :y ~~e 
terms of this Lease. Title to all Parts constituting Impro~~Te~~ 
shall~ without further act, vest in the Lessor: provided, hc~e~er 
that, so lon9 as no Default shall have occurred and be cont:~~:~g 
at any time prior to the expiration or termination of this te3se, 
the Lessee may remove any Improvement provided that (i) sue~ 
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Impro~eme~t is in addition to, and not in replaeement o~ or in 
subst1tut1on for, any Part originally incorporated or installed 
in ~r attached to the Airframe or such Engine at the time of the 
dtl1Vt~Y thereof hereunder or any Replacement Part, Cii) sueh 
tmprovem•nt is not required to be incorporated or attaehed br 
added to the Airframe or $Ueh Engine pursuant to the terms of 
paragraph (a) of this Section, or the first sentence of this 
paragraph, and (iii) such Improvement ean be readily removed 
from the Airframe or such Engine without causing material damaqe 
and withou~ diminishing or impairing the value, utility, condi­
tion or airworthiness which the Airframe or such Engine would 
have had at such time had such alteration, modifieation or addi­
tion not occurred. Upon the removal by the Lessee of any such 
Improvement as above provided, title thereto shall, without 
further act, vest in the Lessee and such Improvement shall no 
longer be deemed part of the Airframe or Engine from which it was 
removed. Any Improvement not removed by the Lessee as above 
provided prior to the return of the Airframe or such Enqine to t~ 
Lessor hereunder shall remain the property of the Lessor. 

(e) Pooling of Parts. Any Part removed from the Air­
frame or an Engine as provided in paragraph (C) of this Section 
may be subjected by a Sublessee or the Lessee to a normal pooli~q 
arrangement customary in the airline industry entered into the 
ordinary course of such Sublessee's business with United States 
certificated air carriers, provided that the Replacement Part 
shall be incorporated or installed in or attached to such Air­
frame or Engine in accordance with such paragraph (c) as prc~?tly 
as possible after the removal of the removed Part. In addi:ion, 
any Replacement Part when incorporated or installed in or at:ac~e: 
to the Airframe or any Engine in accordance with such paraqra?h 
(e) may be owned by a United States certificated air carrier 
subject to such a normal pooling arrangement, provided that t~e 
Lessee, at its expense, as promptly thereafter as possible, e~:~e: 
(i) causes title to such Replacement Part to vest in the Lessor 
in accordance with such paragraph (c) by the Lessee acquiri~q 
title thereto for the benefit of, and transferring such title :o, 
the Lessor free and clear of all Liens, or (ii) replaces s~ch 
Replacement Part by incorporating or installing in or attachi~g :o 
such A!~(tame or Engine a further Replacement Part owned by :~e 
Lessee free and clear of all Liens and by causing title to s~c~ 
further Replacement Part to vest in the Lessor in aceorda~ce ·~:~ 
such paragraph (c). 

~ (f) Aircraft Ma~kinq. The Lessee agrees, at_its cw~ 
cost and expense, to (i) cause the Airframe and the Eng1nes to :e 
~ept numbered with the identification or serial number therefor as 
speeified in the Lease Supplement therefor, Cii) maintain t!':e S.!~e 
confiquration of the Aircraft as when aecepted by the Lessee 
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heceunder, and (iii) affix and maintain in the Aircraft adjacer 
to ~he airworthiness ce~tifica~e a metal nameplate and on each 
tn91ne, a painted stenc1~ bear1n' the Aircraft Markin9 and such 
ot-he-r aarlci ngs as from t 1me to ~ 1me may be required by 1 aw or 
otherwise deemed neees!~ry by the Lessor in order to protect th 
title of.the Lessor to the Airc~aft and the ri9hts of the tesso 
under :h1s Lease. The Lessee w1ll not place the Aircraft in 
operat1on or exercise any control or dominion over the same (ot! 
than ferrying operations from Manufacturer to Lessee) until suet 
Aircraft Marking has been placed thereon. The Lessee will repl~ 
promptly any such Aircraft Marking which may be removed, defacec 
or destroyed. 

SECTION 13. INSPECTION. 

The Lessor shall have the right, but not the duty, to 
inspect the Aircraft at all reasonable times wherever located, 
provided that such inspection shall not interfere with Lessee's c 
any Sublessee's customary operations or use of aircraft. Upon t~ 
request of the Lessor, the Lessee shall confirm to the Lessor the 
location of the Aircraft and shall, at any reasonable time, gi~e 
Lessor access to the Aircraft, and the Lessee's records pertai~i~ 
to the Aircraft, available to the Lessor for inspection. 

SECTION 14. LOSS OR DESTRUCTION: REQUISITION CF ~SE. 

(a) Event of Loss with Respect to the Aircraft. ~pon 
the occurrence of an Event of Loss with respect to the Airframe, 
or the Airframe and the Engines and/or engines then installed 
thereon, the Lessee shall notify the Lessor the~eof withl~ 5 days 
of the date thereof and on the Basic Rent Date next followi~g t~e 
date of such Event of Loss, or immediately upon payment by ~he 
insurer or government authority, the Lessee shall, either from t~e 
insurance proceeds or otherwise, pay to the Lessor the Casualty 
Value of the Aircraft determined as of the Basic Rent Date l~­
mediately preceding such Event of Loss, together with Rent Er:)m 
the dat!_qf such preceding Basic Rent Date to the date on ~~1c~ 
the Event of Loss occurred for each day elapsed in an amoun: eq~al 
to the Daily Lease Rate Factor multiplied by the Lessor's C:s: a~d 
a~y other Rent then due and unpaid as of the date of such pay­
=ent. Upon making such Casualty Value payment in respect t~ereo: 
and all Rent due and owing with respect thereto, the Lessee's 
obligation to pay further Basic Rent for the Aircraft shall cease, 
~ut the Lessee's obligation to pay Supplemental Rent, if any, for 
the Aircraft shall remain unchanged. Except in the case of 
loss, theft, permanent disappearance, or destruction the Lessor 
shall be entitled to recover possession of the Aircraft, unless 
;ossession thereof is required to be delivered to an i~surance 
carrier (other than the Lessee) in order to settle an 1nsurance 
claim arising out of such Event of Loss. If the insurance po::cr 
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so pro~ides, the Lessor shall be entitled to retain any salvag 4 
val~t< collected by such insurance carrier in excess oJ~ the amo 1 

paid to the Lessor by such insurance carrier. The Le lssor sha 1: 
under no duty to the L._s_.see to pursue any claim again=st an·y 
governmental authority, but the Lessee may at its own cost and 
expense pursue the same on behalf of the Lessor in suc:h manner 
may be satisfactory to the Lessor. 

ro·llowing payment of the Casualty Value of t~he Air:c:r= 
in accordance with the provisions of this paragraph, the Lessee 
if possible and permitted by the applicable insurance policies, 
shall, as agent for the Lessor, dispose of the Aircraf~t as 500 ~ 
it i.s able to do so for the best price obtainable. Ally such 
disposition shall be on an as is, where is basis, without re­
course, representation or warranty, express or implied. The 
Lessee may, after paying the Lessor the amounts specified i.n t~ 
sect ion, retain all amounts of such price up to the c.ssua 1 ty va 
paid as provided above, and the Lessee's reasonable costs and 
expenses of disposition attributable thereto, and shall remit t 
excess, if any, to the Lessor. With respect to a Requisition c 
Use of the Airframe, or the Airframe and the Engines .and/or 
engines then installed thereon constituting an Event •=>f Loss, 
the Lessor agrees that the Lessee shall receive and retain 
all amounts paid by any governmental authority up to the Casual 
Value paid by the Lessee to the Lessor hereunder, and any exces 
shall be paid over and retained by the Lessor, except that any 
such excess paid by any governmental authority and desi;r.a:cd b 
such governmental authority as a payment for requisition of 
leasehold interest shall be retained by the Lessee and exce?t : 
so long as no Default or Event of Default exists hereunder, Les 
may retain (and Lessor shall pay to Lessee) any requisition h1r: 
for the period preceding the date on which such requisition 
becomes an Event of tess. Nothing herein shall preclude Lessee 
from insurin9 the value of Lessee's leasehold interest and reta 
ing the proceeds of such insurance. 

(b) Event of Loss with R!!pec:t ~an Engin!. ~?o~ : 
occ~c• of an Event of Loss w1th respect to an Engine ~~der: 
circumstances in which there has not occurred an Event of ~ss 
respect to the Airframe upon which such Engine was install~d, t 
Lessee shall give the Lessor prompt written notice th,ereof l:.d 
without limiting Lessee's obligations under Section 18, sha~l. 
thir-ty days after the occurrence of such Event. of Lo!is, d.:: 1 c:l 

to the Lessor, as replacement for the Engine with re!ii'ect :~ ;.;:-; 
such Event of Loss occurred, title to another en9ine (or e~;~~e 
the same or another manufacturer, of the same or improved ~=~ll 
performance and efficiency and suitable for installation a~j Js 
on the Airframe) owned by the Lessee free and clear c,f all :.~-=:1 
other than liens permitted by this Lease and havin9 a va!~e !~d 
utility at least equal to, and bein9 in as good opercating ::-::-.:!:. 
as, the £n9ine with respect to which such Event of Lc,ss o.:::.:-:--: 
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assuming such Engine was of the value or utility and in the condi­
tion and repair required by the terms hereof immediately prior to 
the occ~;~.~~.ence of such Event of Loss. Prior to or at the time of 
any such conveyance, the Lessee, 'at its own expense, wi 11 ( i) 
furnish the Lessor with a ~~11 of sale, in form and substance 
satisfactory to the Lessor, with respect to such replacement enqine, 
(ii) cause a supplement hereto, in form and substance satisfactory 
to the Lessor, to be duly executed by the Lessee and recorded 
pursuant to the Federal Aviation Act, (iii) furnish the Lessor with 
such evidence of compliance with the insurance provisions of Section 
tS hereof with respect to such replacement engine as the Lessor 
may reasonably request and (iv) furnish the Lessor with an opinion 
of counsel to Lessee (and such other evidence of title as the Lessor 
may reasonably request) to the effect that, upon such conveyance, 
the Lessor will acquire full title to such replacement enqine and 
that it will be leased hereunder to the same extent as the Enqine 
replaced thereby. Upon full compliance by the Lessee with the ter~s 
of this paragraph, the Lessor .will transfer to the Lessee, without 
recourse or warranty, all of the Lessor's right, title and interest, 
if any, in and to the Engine with respect to which such Event of 
Loss occurred. For all purposes hereof, each such replacement 
engine shall, after such conveyance, be deemed part of the property 
leased hereunder, shall be deemed an "Engine• as defined herein and 
shall be deemed part of the same Aircraft as was the Engine replaced 
thereby. No Event of Loss with respect to an Engine under the 
circumstances contemplated by the terms of this paragraph shall 
result in any reduction in Basic Rent. 

(c) Risk of LoSSJ No Release of Obligations. Exce?t as 
?rovided in this Section, the Lessee shall bear the risk of loss =~= 
shall not be released from its obligations hereunder in the e·1en: :>f 
any damage to the Aircraft or any part thereof or any Event of ~ss 
relating thereto. 

SECTION 15. INSURANCE. 

(a) Public Liability and Property D~~aqe Insurance. :~e 
Lessee~ carry or cause to be carried at its own expense p~bllc 
liability (including, without limitation, passenger legal liabll~:!) 
insurance totaling an amount not less than $50,000,000 and pr=~e~:i 
damage insurance (exclusive of manufacturer's product liaoil~:y 
insurance) with respect to the Aircraft (i) in amounts which a~e ~~: 
Jess tho the public liability and property damage insurance a::::l :.­
cable to similar passenger aircraft and engines which.comprLse :~e 
Lessee's fleet on whic·h the Lessee (or any Sublessee 1f the 
Aircraft is subject to a Sublease) carries insurance, (ii) of 
the type usually carried by corporations engaged in the same or 
similar business, similarly situated with the Lessee (or any 
Sublessee if the Aircraft is subject to a Sublease), and own1~g 
or operating similar aircraft and engines and which covers 
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r ~sics of the ~inc! ~ustomar qy i':'sure~ against by suc:h corpora 
t1ons ~nd (ii1) wh~ch ~~ ma1nta1ned 1n effect w1th insurers c 
recoqn1zed respons1bil1ty reasonably satisfactory to~ the t.ess 

(b) Insurance Aqainst Loss or Oamaqe to the Aircra 
The Les_s-ee shall maintain or cause to be maintained 1n effect 
itS own: expense, with insurers of recoqnized responsibility r• 
s~nably satisf~ctory to the t.~ssor, al~-risk qround and flighl 
a1reraft hull 1nsurance cover1n9 the Alrcraft, and fire and 
explosion coverage, includinq lightninq and eleetric.sl damage, 
with respect to any Engines or Parts while. removed from the 
Aircraft which is of the type and in substantially the amount 
usually carried by corporations engaged in the same c,r similar 
business and similarly situated with the Lessee (or ~ny Sub­
lessee if the Aircraft is subject to a Sublease), provided tha 
such insurance shall at all times ~hile the Aircraft is subjec 
to this Lease be for an amount whieh when paid will t•e not les 
than the Casualty Value for the Aircraft from time to time 
(determined as of the last preceding Basic Rent Oate}. 

The Lessee shall additionally maintain in effec1 
at Lessee's own expense, with insurers of recognized res?Qnsib: 
reasonably satisfactory to the Lessor, war risk, and sabotage r 
jacking (air piracy), governmental confiscation and expropriati 
insurance with respect to the Aircraft when the Aircraft is not 
within the United States of America,, and hijacking and sabotage 
insurance while the Aircraft is in the. United States •:)f America 
in a face amount of not less than the Casualty Value for the 
Aircraft from time to time (determined as of the last preceding 
Basic Rent Date), which insurance shall be in full force and 
effect upon the Delivery Date and continue in effect l:hroughou: 
the term of this Lease. The insurance required hereunder sha:l 
be primary insurance without ri9ht of contribution from any 
other insurance carrier by Lessor and shall not require or 
provide for any coinsurance. -

(e) Lessor as Additional Insured: Notice. Any polici 
of insurance carried in ac~ordanee with this Section ~nd any po! 
cies taken out in substitution or replacement for any such ?Olic 
whether taken by the Lessee, any Sublessee or any Person acti~g 
behalf of either of them (i) shall be amended to name the Lesso~ 
owner--of" the Aircraft, as additional named insured, as its i:"lo:ec 
may appear, (ii) with respect to insurance carried in accorda~ce 
paragraph (b) covering the Aircraft shall be made payable to t~e 
sor in the event of any loss in excess of $100,000 and shall be 
bursed by the Lessor to the Lessee or other appropriate Person l 

payme~t of the costs actually incurred with respect to repa1rs ~ 
to the Aircraft so as to restore it to the operating condition 
required by Section 12 hereof or shall be disbursed as o~herwise 
required by this Lease, (iii) shall provide that if the 1~surers 
eel such insurance for any reason w~atever, or any substantl!l c~ 
is made in the covera9e which affects the interest of the r.es_sor, 
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tht same is allowed to lapse for nonpayment of premium or such ins 
1nct cove~a~t is reduced, such cancellation, change, lapse or ~edu 
tion sh•l_l. not be effective as to the Lessor for thirty days after 
receipt by the Lessor of written notice by such insurers of such 
cancellat1on, change, laps.: or reduction and ( iv) shall provide th, 
in respect of the interest of the Lessor in such policies the insu1 
ance shall not be invalidated by any ~ction or inaction of the Les· 
see, any Sublessee or any oth~r Person (other than of the Lessor) 
and shall insure the Lessor's interest, as it appears, rega~dless c 
any breach or violation of any warranties, declarations or conditic 
contained in such policies by the Lessee or any other Person (othet 
than by the Lessor). Each liability policy (i) shall be primary 
without right of contribution from any other insurance which is 
carried by the Lessor to the extent that such other insurance pro­
vides it with contingent and/or excess liability insurance with 
respect to its interest as such in the Aircraft and (ii) shall 
expressly provide that all of the provisions thereof, except the 
limits of liability, shall operate in the same manner as if there 
were a separate policy covering each insured. The Lessee shall 
arrange for appropriate certification as to the Aircraft as to the 
satisfaction of the requirements set forth above in this paragraph 
to be delivered promptly (and in any case not later than the Delive 
Oate for such Aircraft) to the Lessor by each insurer with respect 
thereto. 

(d) Reports, etc. On or before the Delivery Date of the 
Aircraft:, and at: the times specified in Section 6(i)(2), the Lessee 
shall furnish (and cause the Sublessee to furnish if the Sublessee 
is also obtaining insurance with respect: to the Aircraft) to ~he 
Lessor (i) a report: by an independent: insurance agent or bro<er 
describing in reasonable detail the insurance then carried and 
~aintained on the Aircraft and certifying that such insurance 
complies with the terms hereof and (ii) a certificate o( the 
insurer as to such insurance. The Lessee will advise the Lessor 
i~ writing promptly of any default in the payment: of any prem1~m 
and of any other act: of omission on the part: of the Lessee whi~h 
might: invalidate or render unenforceable, in whole or in part, any 
insurance on the Aircraft:. The Lessee will also advise the Lessor 
in writt~·at least 30 days prior to tht expiration or termi~at~on 

·date of any insurance carried and maintained on the Aircraft 
pursuant to this Section. In the event that: the Lessee shall fal~ 
to maintain insurance as herein provided, the ~essor may at L~s 
sole option provide such insurance and, in such event, the Lessee 
shall, 1.1p0n demand, reimburse the Lessor, as Supplemental Rene, 
for the cost thereof, without waiver of any other rights the 
Lessor may have, and such action by the Lessor shall not be de~~ed 
a eure or waiver of any Default: or Event: of Default hereunder. 

SECTION 16. INDEMNIFICATION. 

The Lessee assumes liability for, and hereby agrees ~~ ~~= 
nify, protect, save and keep harmless the Lessor from any ag1~-s: a~ 
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a~d all.liabi~ities, ~b~iga~ions, l~sses, .damages, penalties, cl~ 
(1ne;ud1ng, ~lthout l1m1tat1on, ela1~s a~1sing out of the aetive 
pass~v! ne~l1gence of Lessor and cla1ms lnvolving strict or absol 
liab1l1~r .1n ~ort), a~t~ons, suits, costs, expenses and disburse~ 
(inc_l~.~:~~-9:' Wlthout l1m1tatlon, legal fees and expenses) of any l< 
and nature whatsoever ("Claims•) which whether or not the Lessor 
also be indemnified as to.: any such Claim by any other Pe· rson, in 
way relating to or arising out of this Lease or any document cont' 
plated hereby, or the performance or enforcement of any of the te1 
hereof or thereof, or in any way relatinq to or arising out of thl 
manuf!cture, purchase, acceptance, rejection, ownership, delivery, 
lease, sublease, possession, use, operation, maintenance, conditic 
registration, sale, return, storage or other disposition of the Al 
eraft or any part thereof or any accident in connection therewith 
(including, without limitation, latent and other defects, whether 
not discoverable and any Claim for patent, trademark, or copyright 
infringement): provided however, that the Lessee shall not be re­
quired to indemnify the Lessor for (a) any Claim in respect of t~e 
Aircraft arising from acts or events which occur after possession 
the Aircraft has been redelivered to the Lessor in accordance with 
Section 8 hereof, or (b) any Claim resulting from acts which would 
constitute the willful misconduct or gross negligence of the Lesso 
If any Claim is made against the Lessee or the Lessor, the party 
receiving notice of such Claim shall promptly notify the other. T. 
LESSEE AGREES TMAT THE LESSOR SKALL NOT BE LIABLE TO THE LESSEE FO. 
~NY CLAIM CAUSED DIRECTLY OR INDIRECTLY BY THE INAOEQUACY OF THE 
AIRCRAFT OR ANY PART THEREOF FOR ANY PURPOSE OR ANY OEFIC:IENCY OR 
C£FECT THEREIN OR THE USE 9R MAINTENANCE THEREOF OR ANY H.E?AI~S, 
SERVICING OR ADJUSTMENTS THERETO OR ANY OELAY IN PROVIOI~~G CR f.U:.: 
TO PROVIDE ANY THEREOF OR ANY INTERRUPTION OR LOSS OF SEFtVICE OR :.;s 
THEREOF OR ANY LOSS OF BUSINESS, ALL OF WHICH SHALL BE TI-lE R:5K .l.S: 
RESPONSIBILITY OF THE LESSEE. 

Notwithstandin9 the foregoing, the Lessee shall not 
be obligated by this Section 16 to-indemnify the Lessor for: (~l 
the purehase price of the Aircraft, (ii) fees and expenses of 
the Lessor's counsel and other costs of Lessor incurred in con­
nection with the preparation, execution and delivery hereof, ( ~l~l 
principal, interest, fees and expenses of the Lessor owed oy :~e 
Lessor pursuant to the Confirmin9 House Contract (except as 
provid.._~ft Section 11 hereof), (iv) the matters covered by 
Section 11 hereof except to the extent provided for there1n, (v) 
the matters covered by Section 18 hereof except to the exten: 
provided for therein, (vi) the direct consequences of the breac~ 
by Lessor of any representation or covenant of the Lessor con­
tained harein, (vii) any voluntary sale or transfer of ownersh~~ 
by the Lessor of the Aircraft while there exists no Default or 
£vent of Default hereunder. 

SECTION 17. SUBLEASE 

(a) Right to Sublease. The Lessee will not, wit~o~: :~e 
~rior written consent of· the tessor, assign any of its ri;hts ~~~e­
;.ander or sublet or otherwise relinquish possession of the Al:-~~3-e 
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9r any Engine or in~tall any Engine, or permit any Engine to be 
1nstalled, on any a1rframe other than the Airframe: provided tr. 
so long as no Default or Event of Default shall have occurred 
and be continu~ng a~d so long as the provisions of Section 1S ~ 
shall be· compl1ed Wlth, the Lesse~ may, without the prior ~itt 
consen~ .. o.f t~e ~ess_or, sublease the Aircraft subject to the fol 
ing conditions: 

(1) Any Sublessee shall be either a certificated 
ai~_.cat.rier:. or a Person to which the FAA has- fss,Jeaan 
operating certificate which allows such Person to operate t 
Aircraft: 

(2) Any Sublease shall be in writing and shall not 
contain any term, condition or provision which would per~it 
the Sublessee to engage in any conduct which is not per~itt 
hereunder: · 

(3) With respect to any Sublease, the Lessee shall se 
to the Lessor by the method provided in Section 23 hereof ( 
certificate signed by a duly authorized officer of the Less· 
stating that such Sublease complies with the provisions of 
Section 17(a) hereof and (b) a copy of any Sublease upon 
execution of such Sublease: 

. (4) ·Any Sublease (other than a Sublease approved by 
the Lessor pursuant to Section 17(d) hereof or described i~ 
Section 17{e) hereof) shall be· ~xpret~13_.sub1ect and s~bo~-
4.!..-n.J.te to all . ..th.e term.a of thi&. r.eu,, including, wi':!":o:.;: 
llmitation·, -·the co·1enants contained in Section 12 and :~e 
Lessor.' I .r.ig.h_ts to repossession pursuant to Section 20: 

(5) Any Sublease shall provide for the maintenance a~d 
insurance of the Aircraft under the same terms as prov~=ed 
herein, and for the avoidance of any use of the Aircraft 
thereunder if the same would result in the Lessor losL~g a~y 
portion of the Investment Credit referred to in Sec:tio~ ,a 
hereof, which would otherwise be available to the Lessor: 

{6) Any Sublease shall contain a provision com?ara=:~ 
to that set forth in paragraph {c:) of Section 20 hereof; ... -

(7) N• lwaJ.••••• &Aall Aaue •a.e •itlll• •• lwrll'\er 
IY8le11e ,,. •• \i.l'llll.1. 11-J.-~ ~..1.. 

{ 8) Any Subleas.!..._!hal ~....2!-~Y-t~Uhat ~pon writ ten :i ~ t l·:e 
~ the Xtes•.o.r .. the Sublessee shall pay to the Lessor any re:1~a 
anKother: payments otherwise due to the Le~see ~nder s~c~ • 
Sublease. Any Sublease shall further prov1de, 1n tec~s s.;~s~ 
tially similar to Section 7 hereof, that in the event t~a~ 
the Sublessee is required to make payments to the Lessee ~ere 
under the Sublessee may not setoff any such payments a;a~ist 
any other obligations owed or alleged to be owed by t~e ~sse 
or the Lessor or any other Person to such Sublessee: 
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(9) Lessee shall reimburse and hold harmless t 
for any c;_osts and expenses incurred by t.ess;or in con 
wfth .any Sublease includin9, without limita.tion, the 
paratfon, -per:formance·and enforcement thereof; 

(10) Any Sublease shall provide that the Airc~ 
shall not be used except as provided in Section 12(a 
hereof; 

(11) No Sublease (or renewal permitted under sue 
Sublease) may- e·xtend beyond the term of thi!S Lease nc 
any renewals of any sublease term extend beyond the t 
hereof; 

(12) Arty Sublease which is not subor~inated as r 
by Section 17(a)(4) hereof, shall provi~e that the su 
shall provide a certificate to the Lessor substantial 
the form of Exhibit G h~tet~ certifying that the Less 
make pa:r-ments to the Lessor without any ri~bt of seto 
the Lessor so requests in writing hereof and! that .t.es 
acknowledges the Lessor to be the Owner and Lessor of 
Aircraft: and 

(13) No Sublease may be amended so as to cause t! 
lease as amended not to comply with the provisions of 
Section 17(a). 

Notwithstanding any Sublease, L.t.J,J.e.a shall, except as ::r·~·.; i 
Section 17(d) hereof, remain primarili ~iable for the pe~f: 
of t~_i_s _t,et•e and the Guarantor shall remain pr im.ar i ly oo l ~ 
~~~e perfQr:lft_!lnc:e of T'E'S'o5figations under the <~uaran tee 
same extent as if such sublease had not occurred. 

The Lessor shall not give the notice specified :~ 
tion 17(a)(8) or take any action pursuant to the cert1fi:a: 
ferred to in Section 17(a)(12) unless at the time of sJc~ ~( 
a Default or !vent of Default is existing and eontinu~~g ~e 

The Lessee shall not assignto any Persc1n ar.y of 
~~ee•s righ'r Under any sub1easi except as provided :~ s~( 
17(c) hereof. 

(b) The lessee and any Sublessee may: 

(1) subject any Engine to normal pooling agree­
ments or arrangements in each ease customary in :~e 
airline industry and entered into by the Lessee or 
any Sublessee in the ordinary eours~ ~f its b~siness 
with one or more United States cert1f1eated a1r carr~er 
provided' that no transfer of the re9 i strat ion of s ~c:, 
Engine shall be effected in connection therewith, a~j 
provided, further, that if the Lessor's title to a~t 
sueh Engine shall be divested under any such aqre~~~~: 
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or arrangement, such divestiture shall be deemed to be 
an Event of Loss with respect to such Engine and the 
Lessee shall comply with Section 14(b) hereof in res­
pect thereof; 

- ": -<-2) deliver possess ion of the Airframe or any 
E~g~ne to the manufacturer thereof for testing or other 
s1m1lar purposes or tO' ·any organization for service, 
repair, maintenance or overhaul work on such Airframe or 
Engine or any part thereof or for alterations or modi­
fications in or additions to such Airframe or Engine to 
the extent required or permitted by the terms of 
Section 12 hereof; 

(l) instill an Engine on an airframe owned by the 
Lessee or any Sublessee free and clear of all Liens, 
except (i) those of the type permitted under clauses (d) 
and (e) of Section 10 hereof and (ii) those which apply 
only to the engines (other than Engines), appliances, 
parts, instruments, appurtenances, accessories, furnish­
ings and other equipment (other than Parts) installed on 
such airframe (but not to the airframe as an entirety); 

(4) install an Engine on an airframe leased to the 
Lessee or any Sublessee or purchased or owned by the 
Lessee or any Sublessee subject to a conditional sale or 
other security agreement, provided that such airframe is 
free and clear of all Liens except (i) -~e ri,hts of the 
pat tiel to 'h• lt••• 0 1' eesuH t ieRal sale of e•het sa cue ity 
a~eemeftt ee-.et iny such airiraate, t:hat sueR ah:&'=•me t-s 
free and cleat or all Liens e•~P' (i) the rights of the 
parties to the lease or conditional sale of other security 
agreement covering such airframe, (ii) Liens which insofar 
as they relate to •uch Engine are subordinate and junior 
in all respects to the rights of the Lessor hereunder and 
(iii) Liens of the type permitted by clause (3) above: 

(5) install any engine on an airframe owned by the 
Lessee or any Sublessee, leased by the Lessee or any 
Sublessee or purchased or owned by the Lessee or any 
Sublessee subject to a conditional sale or other security 
agreemen·t under circumstances where neither clause (3) nor 
clause (4) above is applicable, provided that such in­
stallation shall be deemed an Event of Loss with respect 
to such Engine and the Lessee shall comply with Section 
14(b) hereof in respect thereof, the Lessor not intending 
hereby to waive any right or interest it may have to or in 
such Engine under applicable law until compliance by the 
Lessee with such Section 14(b)1 and 
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(6) to the extent permitted by Section 12(e) 
hereof, ~ubject any appl1anees, parts or other equif 
owned by the Lessor and removed fro• such Airframe t 
any pooling arrangement referred to in said! Section; 

"·-and provided, further, thlt the rights of any transferee 
possession by rea§~n of a transfer permitted by this Sect 
than the transfer of an Engine which is deemed an Event o 
shall be the subject and subordinate to, all the terms of 
Lease, including, without limitation, the covenants conta: 
Sect ion 12 and the Lessor's rights to 'repossess i<)n pur suar 
Section 20, and the Lessee shall remain primarill' liable !". 
for the performance of all of the terms of this t.ease to t 
same extent as if such transfer had not occurred. No pool 
agreement, or other relinquishment of possession of the Ai 
or any Engine shall in any way discharge or dimi~ish any o 
Lessee's obligations to the Lessor hereunder. 

(c) Assignment of Subleases •. The Lessee hereby 
gages, pledges, assign1L transf,ers and sets over unto the 1 

and hereby creates a §eCUrity interest in the Lessor, and , 
to mortgage, pledge, assign, transfer and set over unto thE 
and to create a security interest in the Lessor, as-seeur u 
the payment and performance of all of the Lessee's obl igat i 
under this Lease, the following: (a) all the J&!;see • s r igr. 
~ i tle and interest ~s sybl.t.-s<U" in, to and under .all Sub! ea 
together with all rights, powers, privileges and <)ther bene 
the Lessee as sublessor under the Subleases, including but 
limited to the Lessee's right to receive and collect all re 
liquidated damages and other payments to become pa1yable to 1 

receivable by the Lessee under or pursuant to the prov1sion 
the Subleases and, in addition, (b) all of the Le3~~ee' s rig! 
rece~ve and collect all other payments now or hereafter to : 
payable to the Lessee in respect of ail the Aircraft, whet~e 
~ndef_o~-a~;suant.to the provisions of any of the Subleases 
otherwise. Ih• Lessor ~~re~~ ~~~;s.~he Lessee its agent 
collect and receive_anl__~l)d ~11-~~ ~uc~.rentals and other pa 
!~~--to _[iU_tn.X, __ .na_~ifJ" actions 1n respect of the Subleases 
the happening of an Event of Default hereunder. T:he Lessee 
represents ana warrants that It"""l\"asi not he·retofore made and 
that it will not here•fter make any other assignment of :he 
Subleases or the rentals or the payments payable t<' or :-ece i 
by the Lessee under any of the Subleases. The Les:see s:-.all 
the Lessor in taking sueh action as may be necessary to perf 
the Lessor's security interest in the Subleases as:siqned p·..:r 
to this Section t7(c) including the filing of finane1ng s~at· 
pursuant to the Uniform Commercial Code (or any si~l\ilar stat: 
in any jurisdiction and the Lessee shall pay the costs assoc: 
therewith. 
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(d) Release of Lessee. If the Lessee should so request, 
the Lessor sh_alT rev1ev the provisions and circumstances of any 

·sublease_and the credit of any Sublessee. If the Lessor, in its 
sole diSc:tet'lon, finds the Sublease and the credit of the Subles$ee 
to be satisfactory, and provi}!ed that applicable lav and the 
SJblessee allow the Lessor to obtain such protection and security 
as Lessor deems necessary to protect its interests hereunder, the 
Lessor shall release the.Lessee of its obligations hereunder whethe~ 
or not arising prior to such release of the Lessee. It is a9reed 
t~at this Section 17(d) imposes no requirements on the standards 
~~ich the Lessor may use in evaluating any Sublessee or Sublease, 

t i~cluding, without limitation, a requirement that the Lessor eval­
Jate the Sublessee or the Sublease in the same manner in which it 
would evaluate comparable lessees and leases. 

• 

• 

(e) Non-Subordination of Certain Leases. The ri9hts 
of a Sublessee under a Sublease shall not be subordinated to 
this Lease only in the event that: (i) rent payable under such 
SJblease equals or exceeds the Basic Rent, (ii) no grace period 
for the payment of rent under such Sublease exceeds ten (10) 
days, (iii)· insurance, ·maintenance, ·liens, ·defaults, ·remedies 
a~d .permitted use provisions of such Sublease bind the Sublessee 
to at least the same obligations of the Lessee hereunder, and (iv) 
each and every provision of Section 17 is complied with by Lessee.~~ 

SECTION 18. TAX INDEMNIFICATION • 

(a) For United States corporation income tax purposes 
(and to the extent allowable for state and local tax purposes), the 
~r or the consolidated Federal taxpayer group of which it is a 
~•~ber (all references to the Lessor in this Section 18 include 
s~ch consolidated Federal· taxpayer group) shall be treated as the 
~~~eficial owner of the Aircraft and shall be entitled to: 
-~~--·- . -·--· . 

(1) the inye•tment t1x ccedit (the •rnvestment 
Credit•) under Sections 38 and related sections of the 
Internal Revenue Code of 1954, as amended to the date 
hereof L~he •code•), with respect to the Aircraft in 
an amount equal to the percentage of the Lessor's Cost 
of the Aircraft set forth opposite the headin9 ·tnvest­
,ment Credit Percentage in Exhibit c hereto= and 

(2) deductions under Section 168 of the Code with 
respeef to the Capitalized Lessor's Cost of the Aircraft, 
commencing in t981 and using the percentages set forth 
in Section 168(b)(1)(A) of the Code for the Aircraft 
based on the recovery class for the Aircraft set forth 
in Exhibit c hereto (the •cost Recovery Deduction). 
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(b) The Lessee hereby represents, warrant$ and cove 
that (i) the entire Capitalized Lessor's cost of the Aircraft 
delivered and accepted under this Lease will qualify for the I 
ment Credit and the Cost Recovery Deduction calculated on the 
se~ .:.fo~th in subparag r~phs ~a) ~ 1 ) and (a) ( 2), respectively, of 
Secelon, (ii) at all t1mes ~ur1ng the term of this Lease neith4 
Lessee nor any Subless~~ or assignee of the Lessee shall take , 
action or omit to take any action or permit the use of any iten 
leased hereunder by pooling arrangements or otherwise (whether 
not such action or omission is permitted or required by the tet 
this Lease) which act or omission, or permission results in the 
disqualification of the Aircraft or any portion therec)f for, or 
recapture of, all or any portion of the Investment Crctdit or th 
Cost Recovery Deduction, (iii) for Federal income tax purposes, 
amounts includible in the gross income of the Lessor ,.,i th resce 
the Aircraft and all deductions allowable to the Lessor with ~e 
to the Aircraft will be treated as derived from or allocable to 
sources within the United States, (iv) the Lessee and the conso 
dated Federal taxpayer group (if any) of which it is a member w 
file their tax returns, maintain their books and records and 
otherwise act in a manner that is consistent with the ex?ectatic 
described in paragraph (a) of this Section. 

If as a result of a breach of any represent&tion, 
warranty or covenant of the Lessee contained in the fc1regoing 
sentence or elsewhere in this Lease or in the Purchaset Documents 
(X) the Lessor shall determine in good faith based on advice of 
tax CO\.lnsel of General Electric Company that it is not: en tit 1 ed 
claim on its Federal income tax return the Investment Credit or 
the Cost Recovery Deduction on the basis described in paragr3ph 
(a) of this Section with respect to the Aircraft, or (y) 3ny s~c 
Investment Credit or Cost Recovery Deduction claimed on the 
Federal income tax return of the Les~or is adjusted by the r~:e: 
nal Revenue Service or (Z) any such Investment Credit or Ce?r:e­
ciation Deduction is recomp\.lted or recaptured p\.lrsuant to the Coc 
(s\.lch a determination, adjustment, recomputation or recapt~re is 
herein called a •t.oss•), the_., the. Le.ssee shall pay to the tessor 
as an indemnity and as additional Rent such amo\.lnt, or from t:l:"T\e 

to time such amounts, as, after deduction of all taxes requ1ced ~ 
be paid by the Lessor in respect of such amounts under the : .i' ... s ' 
any ~~ral, state, local or foreign government or taxing !Jt~c­
rity, shall be equal to the sum of (i) the aggregate a~ddiu-:~al 
Federal, state o~ local income taxes payable by the ~essoc fc~~ 
time to time as a result of any such Loss based on the In•Jest:".e:1~ 
Credit' (ii) inte~est calculated at the rate of 12' per ann~~ ~n 
the t.Jx effect of any Loss res\.llting from a change in tim1;,g cf 
the Cost Recovery Deduction~ and (iii) any penalties, inte~est, c 
additions to tax payable as a result of the Loss. The amo~nt 
payable to the Lessor pu~suant to this paragraph shall be ?ald 
upon written demand therefor from the Lessor accompani,!d by 3 

statement describing in reasonable detail such Loss and the 
computation of the amo\.lnt so payable. 
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. (c) Opon receipt of for~al notification by Federal o· 
tax1n9 author~ties of a pro~sed d1sallowan~e or adjustment of . 
vestment Cred1t or the Cost Recovery Deduct1on for whieh an a~ol 
be payabl~ by the Lessee in accordance with this Section (herei: 
eall"~d .a·. Disallowance•), the Lessor shall promptly notify the ! 
see of such Disallowance. Opon receipt of a vritten request frc 
Lessee to contest such_Qisallowance, and at the Lessee's expense 
Lessor shall in good faith use its best efforts (determined in t 
sole discretion of tax. counsel of the General Electric Company 
to be reasonable, proper and consistent with the overall tax int 
ests of the taxpayer group of which Lessor is a member) to conte 
such proposed Disallowance. If, at the conclusion of an audit a 
of such administrative proceedings within the Internal Revenue 
Service, if any, as Tax Counsel of General Electric Company shal 
determine in his sole discretion to take, the Internal Revenue 
Service proposes an adjustment to a tax return of the Lessor for 
which the Lessee would be required to indemnify the Lessor heceu 
and the amount of the indemnity which the Lessee would be requir 
pay would exceed $25,000, the Lessor shall promptly notify the t 
of the proposed adjustment. Upon receipt within 10 days thereaf 
of a written request to do so from the Lessee, the Lessor shall 
promptly request independent tax counsel selected by the Lessor 
approved by the Lessee for such counsel's opinion whether the ba 
in law and in fact in favor of allowance of the item proposed to 
adjusted outweighs the basis in law and in fact to the contrary. 
the opinion is to that effect and if the Lessee promptly request: 
Lessor to do so, the Lessor shall contest the adjustments in a C( 
of competent jurisdiction selected by Tax Counsel of General Elec 
Company in his sole discretion. The Lessor shall not be requirec 
take any action set f~rth in this Section 18(c) unless and ~~til 
Lessee shall have agreed to indemnify the Lessor in a ~an~er sati 
tory to the Lessor for any liability or loss which the Lessor ~ai 
incur as a result of taking such action and shall have agreed to 
the Lessor on demand all out-of-pocket costs and expenses ( l:".cl..;c 
the fees and disbursements of independent tax counsel) incurred : 
the Lessor in c6nnection with taking such action and, if Tax C~u~ 
of General Electric Company determines in his sole discretion to 
contest. the adjustment by a proceeding for refund of amounts paid 
based on the adjustment, the Lessee shall have advanced to the 
Lessor an amount equal to the sum of any tax, interest, pe~alties 
and •~itions to tax which are required to be paid. ~pon recei?t 
by the Lessor of a refund of any amounts paid by it based on ~~e 
adjustment in respect of which amounts it shall have been pa•d an 
equivalent amount by the Lessee, the Lessor shall pay to t~e 
Lessee the amount of such refund to9ether with any interest 
reeelved by it on such amount. At any time, whether before or 
after commeneing to take the action set forth in this Sect•o~ 19, 
the Lessor may deeline to take any such action with respect :o al 
or any portion of a proposed adjustment by notifyin9 the tessee. l 

writin9 that the Lessee is relieved of its obligation to L~d~~~lf 
the Lessor with respect to the adjustment or such portion, as ~~e 
case may be. 
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(d) If the Lessee makes both an indemnity pcl:tment wit 
respect_ .. to the Aircraft for toss of the Investment Credit or cos 
Reco-ve.q"·' Deductions under this Seetio~n, and also makes either a 
casualty Value payment under Section 14 hereof or a Ter·mination 
Value payment; if appli~ble under the terms of this Lease, then 
in such event an appropriate adjustment shall be made, if neces­
sary, to prevent duplication of payment by the Lessee for such 
LOss of the Investment Credit or Cost Recovery Deductions as 
calculated under this Section. 

(e) In the event and to the extent that the cost or va 
of any i~provement and/or addition (hereinafter called Capital 
Expenditures) to the Airframe or an Engine made by the Lessee, un 
and pursuant to the terms of this ·Lease or otherwise, i:s requit"ed 
be included in the gross income of the Lessor for Feder•l income 
purposes at any time prior to the time the Aircraft is disposed o 
a taxable transaction (any such inclusion being hereinalEter refer 
to as in "Inclusion") , then the Basic Rent for the Ai rc1:-af t sha 11 
the next succeeding Basic Rent Date, be adjusted by such amount w 
in the reasonable opinion of the Lessor, will cause the Lessor's 
return over the term of this Lease to equal the net economic retu 
that would have been available if said Inclusion had not: been 
required. The Lessee shall, within 30 days after the close of an: 
calendar year (or in the event the te•sor gives the Less~ee writteJ 

··notice that the Lessor's taxable year closes on a date specified 
therein other than December 31, within 30 days after said date) i: 
which the Lessee has made any Capital Expenditures, give writ:en 
notice thereof to the Lessor describing such Capital Exp,end u:wr-es 
reasonable detail and specifyi.ng the cost and value thereof. 

(f) If any item of income or deduction with t'espec: :~ 
Aircraft shall not be treated as deri~ed from, or allocable to, sc 
within the United States for a given taxable·year (any such even: 
inafter referred to as a "Foreign LOss"), then the Lessee shall pa 
to the Lessor as an indemnity, on the .next succeeding Basic Rent 
Date after written notice to the Lessee by the Lessor, such a~o~~t 
which, after deduction of all taxes required to be paid by t~e 
Lessor in respect of the receipt of such amounts under the laws of 
any Fe~al, state or local government or taxing authority of the 
United States, shall equal the sum of: (1) the excess of (x) ~he 
foreign tax credit• which the Lessor would have been entitled t~ f 
such yea~ had no such Foreign Loss occurred over (y) the forei;n t 
credl t to which the Lessor was 1 irai teeS. as a result of sueh f'o.re 1-;n 
Loss aftd (2) the amount of any interest, penalties or additio~s t:~ 
tax payable as a result of such Foreign Loss. 

(g) All of the Lessor's rights and privileges arising 
from ·the indemnities contained in this Section shall sur,,ive t~e 
expiration or ot~er termination of this Lease with re~pect to 
matters arising during, or by reason of events occurr1n9 durl~q. 
the term of this Lease and such indemn:ities are expressl)r ma~e f=t' 
the benefit of, and shall be enforceable by, the .Lessor, and ~:s 
successors and assigns • 

-35- 100:1:58 



' 
; I 

• -

(h) The Lessee represents that·when delivered and 
accepted ~nder this tease, the Aircraft will require no improve­
ments, modifications, or additions (other than painting of the 
Ai rcr~f~-- and ancillary items of removable equipment of a kind' tha 
customarily are selected and furnished by purchasers or lessees 0 
such Aircraft) in order to be rendered complete for its intended 
use by the Lessee. 

(i) The Lessee represents that at the time the Aircraf 
is delivered and accepted under this tease, the Lessee, and any 
party related to the Lessee, shall have been fuly reimbursed for 
all costs incurred with respect to the Aircraft and neither the 
Lessee, any affiliate thereof or any other Person will have made 
any investment in the Aircraft in violation of Revenue Procedure 
75-21, 1975-1 c.a. 715, as modified in Revenue Procedure 79-48, 
1979-2 c.a. 529. 

(j) The Lessee represents that the purchase price of 
the Aircraft to the Lessor, in the opinion of the Lessee, sup­
ported by a representation of the Manufacturer, is equal to its 
Fair Market Value on the Delivery Date. 

SECTION 19. EVENTS OF DEFAULT ON THE DELIVERY DATE 

The term Event of Default, wherever used herein, shall 
mean any of the following events under this Lease (whatever the 
reason for s~ch Event of Default and whether it shall be vol~n~ary 
or involuntary, or come about or be effected by operation of law, 
or be pursuant to or in compliance with any jud9ment, decree or 
order of any court or any order, rule or re9ulation of any ad­
ministrative or governmental body): 

(a) The Lessee shall fail to make any payment of Rent 
within 10 days after the same shall become due: or 

(b) The Lessee shall fail to carry and maintain, or 
fail to cause to be carried and maintained, insurance on or with 
respect to the Aircraft in accordance with the provisions of 
Section··~!' hereof and such failure shall continue unremedied 
for 10 days after ~itten notice thereof from the Lessor to the 
Lessee, or 

(c) The Lessee·shall operate the Aircraft or suffer 
the Air~aft to be operated at a time when insurance required =y 
the provisions of Section 15 hereof shall not be in effect, or the 
Lessee shall default in the due observation or performance of 
Section 6(j)(2) hereof: or 

(d) The Lessee shall fail to perform or observe any 
other covenant, condition or a9reement to be performed or. o~ser· .. ed 
by it under this Lease or any a9reement, document or cert1f~ca~e 
delivered by the Lessee in connection herewith, and such fallJre 
shall continue for 20 days after written notice thereof from t~e 
Lesso~ to the Lesseer or 
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(e) .Ally rept>esentation or warranty made by the Lessee ir 
thiS Lease or &ny a9reement, document or certificate delivered by 
the Lessee. in connect ion herewith or pursuant hereto shall prove to 
h1ve be·en-:-incorrect in any material' respect; or 

{f) The Lessee itlall be in default under any ot•ligation 
(vhere there is recourse by the obligor(s) 1gainst Lessee beyond 
AnY security for such obligations) for the payment of borrowed 
money over $100,000 in the aggregate, and the applicable qraee 

1 ~riod vi th respect thereto shall have expired and the obligations 
shall not be contested in good faith with due diligenc:e and by 
Appropri~te proceedings; or 

(g) The Lessee does or shall (except as expressly permitt1 
by the provisions of this Lease) attempt to remove, sell, t.ransfer, 
encumber, part with possession of, assign or sublet the Aircraft or 
Any part thereof: or 

(h) The Lessee shall consent to the appointment •Of a 
receiver, trustee or liquidator of itself or of a substantial part of 
its property, or the Lessee shall admit in writing its inability to 
ply its debts generally as they come due, or shall maJce a gceneral 
Assignment for the benefit of creditors; or 

(i) The Lessee shall file a voluntary petition in. 
e binJcruptcy or a voluntary petition or an answer seeking reorgani­

Zltion in a proceeding under any banJcrupt~y laws (as now or hereafter 
.in effect) or an answer admitting the material all19ations of a 
petition filed against the Lessee in any such proceeding, or the 
~ssee shall, by voluntary petition, answer or consent, seek relief 
~der the provisions of any other now existing or future bankruptcy 
or other similar law (other than a law which does not providet for or 
permit the readjustment or alteration of the Lessee's obligat:ions 

• ~ereunder) providing for the reorganization or liquidation o~· 
eor~rations, or providing for an agreement, composition, extension 
or adjustment with its creditors; or 

(j) An order, judgment or decree shall be entered in any 
proceeding by any court of competent jurisdiction appointing, 

, vithout the·-~nsent of the Lessee, a receiver, trustee or liq1Jidator 
of the Lessee or of any substantial part of its property, or 
sequesterint any substantial part of the property of the Lessete, and 
any such order, judgment or decree of appointment or sequestra1ti.on 
shall remain in force undiSIIlissed, unstayed or unvacated for a1 
~riod of 6~days after the date of entry thereof, or 

• 

(k) A petition against the Lessee in a proceeding under 
applicable bankruptcy laws or other insolvency laws (other than 
any lav which does not-provide for or permit any readjustment ~~r 
alteration of the Lessee's obligations hereunder in each case), 
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as nov or hereafter in effect, shall be filed and shall not be 
withdrawn or dismissed within 90 days thereafter, or if, under 
provisions of any lav (other than any lav wh~eh does not provic 
for-~~ __ permit any readjustment or alteration of the Lessee • s ob 
tiona-hereunder in each ease) providing for reorganizatio~ or 1 
ation of corporations which may apply to the Lessee, any court 
withdrawn or dismisseawithin 90 days thereafter, or if, under 
provisions of any lav (other than any law which does not provid· 
for or permit any readjustment or alteration of the Lessee's ob 
tions hereunder in each ease) providing for reorganization or r. 
ation of corporations which may apply to the Lessee, any court c 
competent jurisdiction shall assume jurisdiction, custody or cor 
of the Lessee or of any substantial part of its property and sue 
jurisdiction, custody or control shall remain in force unrelinq~ 
unstayed or unterminated for a period of 60 days: or 

(1) Final judgment for the payment of money in excess 
$500,000 shall be rendered aqainst the Lessee and the same shall 
remain undischarged for a period of 90 days during which executi 
of such judgment shall not be effectively stayed; or 

(m) Lessee shall use, cause or knowingly or negligent 
suffer the Aircraft to be used for any criminal or unlawful 
purpose: or 

(n) The Guarantee shall cease to be effective, be 
repudiated by the Guarantor, or shall otherwise be rendered unen­
forceable, by a specific act of the Guarantor thereunder or by 3r 

law, statute or action of the government of the United Ki~gdcm of 
Great Britain and Northern Ireland or otherwise: or 

(o) An Event of Default constituting a failure to pay 
Rent (as defined in such leases) shall be existing and conti~ui~g 
under any of the other four leases dated the date hereof be~we~~ 
the Lessor and the Lessee each with respect to the lease by :~e 
Lessor to the Lessee of one SD3-30 aircraft. 

SECTION 20. REMEDIES. 

·- (a) Subject to the rights of any Sublessees purswan: tc 
Subleases approved by the Lessor under Section 17(d) or speclfled 
in Section 17(e) hereof, upon the occurrence of any Event of JefaL 
and so lon9 as the same shall be continuin9, the Lessor may, at 1: 
optioD, declare this Lease to be in default by written not1ce to 
such ·effect given to the Lessee, and at any time thereafter, t~e 
Lessor may exercise one or more of the followin9 remedies, as tne 
Lessor in its sole discretion shall lawfully elect: 
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_(11 · Proceed by appropriate eourt aetion, either at 
lav ot: in· equity, to enforee per!ormanee by the Lessee of 
the applicable eovenants of this Lease or to reeover 
dama<JeS for the breaeh -thereof; 

(2) By notiee in vtiting terminate this Lease, where­
upon all rights of the Lessee to the use of the AireraJ!t or 
any part, thereof shall absolutely eease and term in ate t)ut the 
Lessee shall remain 1 iable as hereinafter provic5ed; anel 
thereupon the Lessee, if so requested by the Lessor, shall at 
its expense promptly return the Aireraft to the possessiion of 
the Lessor at sueh place as the Lessor shall designate in the 
United States of America or Canada and in the conditior1 
required upon the return thereof pursuant to and in aec:ord­
ance with the terms hereof, or the Lessor, at its option, may 
enter upon the premises where the Aircraart is located a1nd 
talce immediate possession of and remove the same ( toc;et.her 
with any engine which is not an Enc;ine but which is installed 
on the Airframe, subject to all of the ric;hts of the o .. ·ner, 
lessor, or secured party of such enc;ine, which enc;ine may, at 
the option of the Lessor, be exchanc;ed with the Lessee, at 
the Lessee's expense, for an Engine) by summary proceed-
ings or otherwise. In addition, upon the written request of 
the Lessor, the Lessee, at its expense, will replace any 
engine installed on the Airframe with an Engine. The tessee 
shall, without further demand, forthwith pay to the tessor an 
amount equal to any unpaid Rent due and payable for all 
periods up to and including the Basic Rent Date following the 
date on whieh the Lessor has deelared this Lease to be in · 
default, plus, as liquidated damac;es for loss of a barg.sin 
and not as a penalty, an amount equal to the Casualty Vctlue 
of the Aircraft, computed as of the Basic Rent Date follow i :19 
the date on which the Lessor has declared this Lease to be i.:'l 
default. Following the return of the Aircraft to the t.E!ssot" 
pursuant to this paragraph (2) the Lessor shall proceed to 
sell the Aircraft in such manner by public or private sale as 
it shall deem appropriate provided that the Lessor may, if i.t 
so el•e'C'i, purchase the Aircraft at stach sale for a pric:e 
not less than the highest bona fide bid made by a person 
unrelated to Lessor or Lessee. The proceeds of such sate 
shall be applied by the Lessor (A) first, to pay all co!sts, 
charges and expenses, including reasonable le9al fees ar\d 
disbursements, incurred by the Lessor as a result of thu 
default and the exercise of its remedies with respect thereto, 
(B) second, to pay the Lessor an amount equal to -any un,)aia 
Rent due and payable and the Casualty Value, to the extetnt 
not previously paid, and (C) third, to reimburse the Lesisee 
for the Casualty Value to the extent previously paid by the 
Lessee as liquidated damages. Any surplus remaining tht!t"e­
after shall be retained by the r.essor. To the extent tl'1at 
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all Basic Rent then due and payable with respect to the 
Airc-raft and the Casualty Value in respect of the Aircraft 
hav. not been pr:ev iously paid, the Lessee shall for:thwi th pay 
to the Lessor the sum of (i) the amount by which (X) the s~ 
of (a) all Basic Rent-then due and payable with respect ·to 
the Aircraft, (b) the Casualty Value or portion thereof 
not theretofore paid, and (c) the amount payable under 
clause (A) of the precedin9 sentence, exceeds (Y) the sale 
price of the Aircraft, and (ii) interest at the Late Payment 
Rate on the full amount of the Casualty Value, computed from 
the date the Casualty Value is payable hereunder until such 
Casualty Value is paid by the Lessee. 

(3) Whether or not the Lessor shall have exercised, 
or shall thereafter at any time exercise, any of the rights, 
powers or privileges under (b) above, the Lessor, by notice 
to the Lessee specifyin9 a payment date which shall be a 
Basic Rent Date not earlier than ten days after the date of 
such notice, may demand that the Lessee pay to the Lessor 
(and the ·Lessee hereby agrees that the Lessee wi 11 pay to the 
Lessor) on the payment date specified in such notice, as 
liquidated damages for loss of the benefit of the bargain, 
and not as a penalty (in lieu of the Basic: Rent due for 
periods eonunencing after the Basic: Rent Date specified in 
such notice), any unpaid Basic: Rent and Supplemental Rent due 
for periods up to and inc:ludin9 the Basic: Rent Date specified 
in such notice, plus whichever of the followinCJ amounts the 
Lessor, in the Lessor's sole discretion, shall specify in 
such notice (together with interest on such amounts at the 
Late Payment Rate from such Basic: Rent Date to the date of 
actual payment): an amount equal to the excess, if any, of 
the Casualty Value of the Aircraft, computed as of the 
payment date specified in such notice, over the Fair Market 
Value of the Aircraft (in which case the Fair Market Val"Je 
will be computed takin9 into account the value of the Air­
craft while subject to any non-subordinated Sublease which 
may be in effect with respect to the Aircraft at the time of 
the oc:c:urr:enc:e of the Event of Default). 

(b) The Lessee shall be liable for all costs, char;es a~d 
expenses, including reasonable legal fees and disbursements, 
incurred by the Lessor by reason of the occurrence of any Event of 
Default oc the exercise of the Lessor's riCJhts, powers, privileges 
or remedf-.s with respect thereto under the Lease or under the 
G:.11rantee. 
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lc) The Lessee hereby waives to the extent no" or here­
after pera t ted by appl ieable lav, for itself and for i tsa succes­
sors and .asslgna, any and all rights the Lessee or the Leissee• s 
succes10u· or assigns may have under any bankruptcy, ins~,lvency or 
siailar lava, rules or regu.lations with respect to the cc,ntinued 
possession or use of the ~frcraft, or payment of Rent therefor, or 
with respect to the Lease. 

(d) The Lessee is specifically prohibited from being a 
bidder for or purchaser of the Equipment either directly c)r 
through an affiliate, subsidiary, agent, nominee or otherwise • 

(e) No remedy referred to herein is intended tc> be ex­
clusive, but each shall be cumulative and in addition to clny other 
remedy referred to above or otherwise available to the Lessor at 
law or in equity. No express or implied waiver by the Les;sor of 
any Default or Event of Default hereunder shall in any wa~, be, or 
be construed to be, a waiver of any future or subsequent Default 
or Event of Default. The failure or delay of the Lessor i.n exer­
cising any rights granted it hereunder upon any occurrence1 of any 
of the contingencies set forth herein shall not .constitute! a waiver 
of any such right upon the continuation or recurrence of any such 
contingencies or similar contingencies, and any single or partial 
exercise of any particular right by the .Lessor shall not exhaust 
the same or constitute a waiver of any other right provided herein . 

SECTION 21. VOLUNTARY TERMINATION. 

(a) Provided that the Aircraft has become obsol~te 
to the Lessee's needs and provided that no Default, Event <)f 
Oefault or Event of t.oss shall have occurred and be contin1.1in9 on 
either the date of the notice or the Teraination Date refe&:red to 
below, the Lessee shall have the right, at any time on or after the 
First Termination Date, on at ·least 180 days' prior written notice 
to the Lessor, to terminate this tease, such termination tc• be 
effective on the Basic: Rent Date next following the expirat:ion of 
the 180-day notice pe~iod (the •Termination Date•). Durin~J the 
period froa the giving of such notice until the Termination' 
Ca te, th• ·u-ssor aay, and the IA ssee, as agent for the Le ss.or, 
shall use thei~ best efforts to obtain bids for the purchase of 
the Aircraft. The Lessee shall certify to the Lessor in writin9 
the amount of each bid received by the Lessee and the name and 
addresa of the party submitting such bid. The Lessee may utilize 
a;ents for purposes of fulfilling its obligations ••t forth in 
this Section. On the Termination Date, the Lessor shall sell the 
Aircraft, without recourse or warranty, for cash to whomsoever 
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shall have subaitted the highest bid prior to such date and s 
transfer to such purchaser all of the Lessor•a right, title a 
interest in and to the Aircraft, and thereupon the Lessee sha 
deliver the Aircraft to the Lessor in accordance with the ten 
se.ctlO!' I hereof. The Lessor shall certify in writing to t.he 
Lessee· ( 1) the amount of such total sale price, ( 11) the ex per 
incurred by the Less~~ in connection with such sale, and (iii) 
that such total sale price represents the highest bid received 
the Lessor for the purchase of the Aircraft. The total sale p 
realized at such sale shall be retained by the Lessor, and, in 
addition, on the Termination Date, the Lessee shall pay to'the 
Lessor the Basic Rent payment payable on such date and the amo' 
if any, by which (A) the Termination Value, computed as of the 
Termination Date, exceeds (B) the proceeds of such sale less al 
expenses incurred by the Lessor in connection therewith and the 
Basic Rent payment then due. Upon payment of all amounts requir 
to be paid by the Lessee pursuant to this paragraph, the obliqa 
tion of the Lessee for all Basic Rent accruing hereunder due an 
payable after, but not on or before, the Termination Date shall 
cease. In no event may any disposition of the Aircraft pursuan 
to this Section 21 cause the Aircraft to be acquired by the Les: 
or any party related to the Lessee. 

(b) ~otwithstanding the foregoing, upon receipt of al 
bona fide bids for the purchase of the Aircraft, the Lessor may 
elect not to sell the Aircraft to the highest bidder on the Ter­
mination Date, in which ease the Lessee shall deliver the Air­
craft to the Lessor in accordance with the terms of Section 8 

t hereof. In addition, on the Termination Date, the Lessee shall ~ 
to the Lessor the Basic Rent due on such Termination Date and the 
amount, if any, by which the Termination Val~• plus the amount of 
any expenses incurred by the Lessor directly or indirectly in con 
nection therewith exceeds such highest bid. Upon such redelivery 
and the payment of such amount, if any, the obligation of the Les 
see to pay all Basic Rent accruing under this Lease due and paya~ 

• 

· after, but not on or before, the Termination Date shall cease. 

SECTION 22. FAIR MARIE~ PURCHASE OPTION 

(a) Provided that no Default or Event of Default shall 
have occurred and be continuing hereunder, prior to 180 days befor 
the expiration of the Term of this Lease, th.!._t~..JA•.• sha~l c;ive 
notiee in _mt.lnt to the Lessor as to whether or not the Lessee 
wishe8 to p~rchase the Aircraft. If the Lessee wishes to purchase 
t~AIJcraTt;.the.egLchase pri~e. ~h~tQf shall be equal to the 
Fair Mirket Value of the Aircraft. If Lessee elects to purchase 
tni "'Xlrcra!t·, payment shall be due and payable on the tast Basic 
Rent Date. 

(b) In the event the Lessee exercises such riqht ~o 
purchase the Aircraft, then, upon payment of the purchase pr1ce, 
the Lessor shall, upon receipt of payment tor the Aircraft and 
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upon request of the Lessee, execute and deliver to the Les1see or 
to t.bt L•••••' 1 assign•• or nona~~!'• 1 bi 11 of sale ( wi thc,ut ;eprt 
stntatio~~ or_ warranties except t~at the. Aircraft is free and cle~ 
of all Lltna by or in favor of any Person claiming by, through or 
under the Lessor) for tht A!~~raft, and such other documents as ma 
be required to release the Aircraft from the terms and scope of th 
Least and to transfer title thereto to the Lessee or such assignee 
or nominee, in such form as may reasonably be requested by the tes 
see, all at the Lessee's expense. · 

SECTION 23. NOTICES. 

All communications and notices provided for herein shall 
be in writing and shall become effective when deposited in the 
United States mail, with proper postage for first-class mail, pre­
paid, addressed (a) if to the Lessor, at P.O. Box 206 Danb1Jry Road 
Route 7, Wilton, Connecticut 06897, and (b) if to the tess4te at 
2222 Martin Drive (Suitt 255), Irvine, California 92715. 

SECTION 24. SUCCESSORS, ASSIGNS AND INDEMNIFIED PARTIES. 

This Lease, including all agreements, covenants, repre­
sentations and warranties, shall bt binding upon and inure to 
the benefit of, and may be enforced by ( 1) the Lessor and i.ts 
suecessora, assigns, agents, servants and personal represen1tati·res, 
and (2l the Lessee and its successors and, to the extent permitted 
her~~ assigns. The Lessor and its successors, assigns, agents, 
ser~~.ts and personal representatives shall bt indemnified under 
and in accordance with the terms of this Lease, inelud ing, without 
limitation, the provisions of Section 9, 11 and 16 hereof. 

SECTION 25. AMENDMENTS AND MISCELLANEOUS. 

(a) The ttrma of this Least shall not bt waived, altered 
modified, amended, supplemented or terminated in any manner what­
soever ex~ by witten_ instrument signed by the Lessor an,d the 
Lessee. 

(b) All agreements, indemni tie a, representations and 
varrantiel contained in this Least or any agreement, document or 
certificate delivered pursuant hereto or thereto or in connection 
herewith or therewith shall survive the execution and delivery of 
this Lease and the expiration or other termination of this t.ease. 

(e) Any provision of this Lease which may be det,&rmined 
by competent authority to be prohibited or unenforceable in any 
jurisdiction shall, aa to such jurisdiction, be ineffective to che 
extent of such prohibition or unenforeeabil i ty without invalida o ng 
the remaining provisions hereof, and any such prohibition 01~ une:-t­
foreeability in any jurisdiction shall not invalidate or render 
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unenforceable such provision in any other jurisdiction. To the 
extent peraited by applicable law, the Lessee hereby waives any 
provision of law which renders any provision hereof prohibited or 
unenforceable in any respect. . 

~,..· (d). This Lease represents the entire agreement of the 
parties hereto with respec~ to the subject matter hereof and super­
sedes any and all prior understandings. This Lease shall consti­
tute an agreement of lease and nothing herein shall be constr~ed 
as conveying to the Lessee any right, title or interest in or to 
the Aircraft or Engines, excep't as Lesse• only • 

(e) This Lease may be executed in any number of counter­
parts and by the different parties hereto on separate counterparts. 

(f) The division of this Lease into sections, the pro­
vision of a table of contents and the insertion of headings are 
for the c~nvenience of reference only and shall not aftect the 
construction or interpretation of this Lease. 

{g) This Lease shall be assignable in whole or i" part 
by Lessor without the consent of Lessee. Lessee shall be under 
no obligation to any assignee of Lessor except upon written 
notice of sueh assignment from Lessor. All the rights of Lessor 
her~under shall inure to the benefit of Lessor's successors and 
ass . 

the 
cons 
ine~ 

exc: 
laws. 

·~ 

· ' This Lease s~all be deemed to have been delivered in 
~ York and shall in all respects be governed by, and 

.~c:ordance with, the laws of the State of New York, 
all matters of construction, validity and performance but 
the law of the State of New York relating to conflict of 

IN WITNESS WHEREOF, the parties hereto have each caused 
this Lease to be duly executed by their respective duly authorized 
officers.· 

(USA), INC. --

Lessor - GENERAL ELECTRIC CREDIT CORPORATION 

Attest: Component 

-44-

100967 

-------------------------- 341 



AIRCRAFT LEASE AGREEMENT 

dated as of 

January 1 0 , 1 9 85 

between 

SHORT BROTHERS (USA), INC. 
as Lessor 

and 

HENSON AVIATION, INC. 

as Lessee 

One Shorts Model SD3-30 Aircraft 
Manufacturer's Serial Number SH 3002 

---~ FAA Reaistration Number N-789US 
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THIS AIRCRAFT t.EASE AGREEMENT dated as of January 10, 1985 
between Short Brothers (USA), Inc., a Massachusetts corporati,on 
having its principal place of business at 1725 Jefferson Davi! 
Highway, Suitt 510, Arlington, Virginia 22202 ("Shorts•>, and 
Henson Avi&ti~on~. Inc., a Mary land corporation having its 
principal place of business at Salisbury Wicomico County 
Regional Airport, Salisbury, ~a.!"Y land ("Lessee"). 

W I T N E S S E T H 

WHEREAS, Shorts owns one used Model SD3-30 aircraft, 
equipped with two Pratt & Whitney turboprop engines, all as mc)re 
fully described in the Lease Supplement attached hereto (the 
"Aircraft"), and 

WHEREAS, the t.essee desires to lease the Aircraft from 
Shorts, and Shorts is willing to lease the same to Lessee on the 
terms and conditions herein set forth. 

NOW, THEREFORE, in consideration of the premises and of 'che 
mutual covenants and conditions herein contained, the parties 
hereto agree as follows: 

1. Lease of Aircraft. 

1.1. Lease or Aircraft. Upon the execution and delivery 
of the Receipt for Aircraft in the form of Exhibit 1 below, 
Shorts shall lease the Aircraft to Lessee and t.essee shall hi~e 
and let the Aircraft from Shorts, all under the terms and 
conditions herein provided. As used herein the term "Aircraft" 
includes the airframe, the Engines and the propellers desert b~!d 
in the Lease Supplement and all appliances, components, parts~ 
accessories, radios, instruments and equipment installed on such 
airframe, Engines and propellers at the time or delivery to 
Lessee hereunder, and such other appliances, components, part:s, 
accessories, radios, instruments and equipment as are from ti1ne 
to time installed on such airframe, Engines and propellers in 
accordance with this Lease. As used herein the term "Engine" 
refers to the engines described in the t.ease Supplement. 

1.2. ~. The term of this Lease shall begin on the 
Delivery Date specified in the Receipt for Aircraft and the Lease 
Supplement and will end on the Termination Date specified in the 
Lease Supplement, unless earlier terminated in accordance witb - , 
the terms ~ereof. 

1.3. Condition. Shorts will deliver Aircraft with a valid FAA Certific~ 
of Airworthiness, Certificate of Registration, and ready for flight. & ·. ,:, \~. 

}<·0 -~-~ 
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2. peliyery and Return or Aircraft. 

2.1. Delivery. Shorts shall tender the Aircraft for 
delivery to Lessee at the Delivery Location specified in the 
Lease Suppleme-nt. Lessee will inspect the Aircraft upon such 
tender and, if the Aircraft is found to be in good order, will 
accept delivery of the Aircra(~ from Shorts and will execute a 
Receipt for Delivery in substantially the form of Exhibit 1 
hereto. 

2.2. Return. Upon the expiration or termination of the 
L·ease, Lessee shall return the Aircraft to Shorts at the Return 
Location specified in the Lease Supplement. Upon such return the 
Aircraft (i) shall be in the condition in which the Aircraft is 
required to be maintained under the terms of Section 5 hereof and 
(ii) shall be free and clear of all mortgages, liens, security 
interests, charges, claims or other encumbrances ("Liens") except 
Liens created or granted by Shorts. Upon return of the Aircraft 
Lessee shall return to Shorts all logs and records maintained by 
Lessee in accordance with Section 3.5 hereof. 

Prior to accepting the return of the Aircraft, Shorts shall 
have the right to inspect the Aircraft and, at its option and 
expense, to flight test the Aircraft. Shorts shall, prior to 
acceptance of return, finish to Lessee written notice of any 
defects observed during such inspection or flight test and may 
correct, at the expense of Lessee, any such defects in the 
Aircraft observed during such inspection or flight which are not 
promptly corrected by Lessee. Aircraft records required to be 
transferred per applicable FAR 135.441 or 121.380a are to be in 
"plain Language form" (ie. either a KARDEX or machine prepared 
system). These records are to be audited and certified as being 
accurate and complete by the Lessee before the aircraft is 
returned to Shorts. 

3. JAnt, Lessee shall compensate Shorts for Lessee's use and 
operation of the Aircraft hereunder, as follows: 

3.1. JAnt. Lessee shall pay basic rent and additional 
rent to Shorts in the amounts and at the times provided for in 
the Lease SUpplement. 

3.2. Method of Payment. All rentals and other monies 
payable to Shorts hereunder shall be paid either by check 
recieved on or prior to the due date or by interbank wire 
transfer o~immediately available funds to American Security 
Bank, 1501 Pennsylvania Avenue, N.W., Washinaton, D.C. 20013, 
for credit to Short Brothers (USA), Inc. Account No. 5186498458. 

-2-
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3.3. lfo Sct::JlU. The duty of Lessee to make all payment:s 
of basic rent and additional rent hereunder shall be absolute and 
unconditional, .and no such payment shall be subject to any 
set-off, d~ferment, reduction or other right which Lessee may 
have against·Shorts or any other person for any reason 
whatsoever, and Lessee shall have no right to terminate this 
Lease or to be released, relieved or discharged from any duty or 
liability under this Lease for any reason whatsoever, including 
without limitation, (a) except as provided in Section 6.6 hereof, 
any damage to, or loss, requisition or seizure of, the Aircraft, 
(b) any defect in title, registration, condition, design, 
operation or fitness for use of the Aircraft, (e) any change, 
extension, indulgence or other act or omission in respect to clny 
indebtedness of Shorts, or (d) any ineligibility of the Aircraft, 
or denial of Lessee's right to utilize and route or engage in any 
trade, whether or not Lessee shall have notice or knowledge or 
any of the foregoing. 

4. Operational Responsibilities of Lessee. 

4.1. Control: Compliangc and Usc. Throughout the term 1lf 
this Lease, Lessee shall have sole responsibility for and control 
over the operation or the Aircraft and shall operate, control, 
maintain and repair the Aircraft during such term at its sole 
cost and expense. Lessee shall cause the Aircraft to be 
maintained, used and operated (i) in accordance with all 
restrictions imposed by the insurance policies required by th:is 
Lease to be maintained by Lessee, ( ii) in compliance with any and 
all statutes, laws, ordinances, regulations and mandatory 
standards or directives of any governmental agency applicable to 
the maintenance, use or operation thereof, (iii) in compliance 
with any airworthiness certificate, license or registration 
relating to the Aircraft issued by any governmental agency; and 
(iv) in compliance with part 121 (or any successor provisions) of 
the regulations promulgated and administered by the FAA. Lessee 
shall operate the aircraft in passenger-carrying service 
primarily within the states specified in the Lease Supplement and 
shall not at any time operate or locate the Aircraft, or permit 
the Aircraft to be operated or located outside the continental 
United Sta~!A.of America or in any area which is not included in 
coverage under any insurance policy required by the terms of 
Section 7 hereof. Lessee shall not remove the Aircraft or any 
unattached Engine or other item of equipment f'rom Lessee's 
principal operating base for any period or more than fifteen 
consecutiv~ days. Lessee shall be responsible for obtaining all 
federal, st-ate or municipal or other governmental consents u:d 
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approvals required for passenger carrying operations of the 
Aircraft by Lessee, and throughout the term of this Lease, the 
possession, use and maintenance of the Aircraft shall be at the 
sole risk and expense of Lessee. 

".2. ~-Crews. Lessee's crews shall operate the Aircraft 
during the term of this Lease •. Such crews shall consist solely 
of personnel possessing such qualifications and certificates as 
may be prescribed by applicable FAA regulations and Lessee's 
procedures and operations specifications for Model S03-30 
aircraft. Lessee shall insure that its flight crews and 
maintenance and other personnel are properly trained and 
qualified with respect to the operation and maintenance of the 
Aircraft. 

"·3· ~. Lessee shall provide all fuel and fluids for 
the operation of the Aircraft during the term of this Lease. The 
quantity of fuel remaining aboard the Aircraft at the time of its 
delivery hereunder shall be noted on the Receipt for Aircraft and 
Lessee shall reimburse Shorts therefor at prevailing aviation 
fuel prices. 

"·"· Identifigation Plates. Lessee agrees not at any 
time to remove the insignia, plates or other identification in 
the cockpit of the Aircraft and on each Engine and propeller . 
showinl Shorts• title thereto. 

"·5· Locs and Records; Inspegtion. Lessee shall maintain 
all loss and records relatinl to,the Aircraft and the maintenance 
and operation thereof, and shall make all necessary or 
appropriate entries of information therein durinl or with respect 
to the term of this Lease for the Aircraft, in accordance with 
Sh·ort Brothers PLC' s Airplane Flisht Manual and Maintenance 
Manual, and Suburban Airlines Computerized Aircraft History and 
Planninl System. Shorts shall have the right at any time during 
Lessee's normal business hours to inspect the Aircraft and such 
logs and records to determine compliance with the terms of this 
Lease. Lessee shall also cause to be furnished to Shorts, 
promptly upon Shorts• request, such information as may be 
required to enable Shorts to file any reports required by any 
governmental authority as a result of Shorts• ownership of the 
Aircraft. · .. --

5. Maintenance. 

5.1. ---veneral Maintenange. Lessee, at its own cost and 
expense, shall cause the Aircraft to be maintained, inspected, 
serviced, repaired and tested in accordance with all applicable 
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Federal Aviation Regulations and other governmental standards (a) 
so as to keep the Airframe and each Engine in as good operating 
condition as when delivered to Lessee hereunder, ordinary wear 
and tear and flight hours on the airframe and Engines resulting 
from the_~OP!~ use thereof alone excepted, and (b) so as to keep 
the Aircrart· ia· such operatin1 condition as may be necessary to 
enable the airworthiness certification of such Aircraft to be 
maintained in 100d standinl a~ ~11 times under the Federal 
Aviation Act •. All work to be performed or caused to be performed 
by Lessee pursuant to this Section 6 shall conform to Short 
Brothers PLC's Approved Maintenance Manuals and shall be of 100d 
quality and shall be performed by qualified personnel duly 
licensed or qualified to perform the same in accordance with the 
applicable re1ulations of the 10vernmental a1ency having 
jurisdiction and in keeping with standard airline maintenanca 
procedures. 

5.2. Replacement of Parts. 

5.2.1. Replagement of Parts. Lessee, at its sole cost 
and expense, shall promptly replace every part of the Aircra:rt 
which may be or become defective, worn out, lost, destroyed, 
confiscated or in any matter rendered unfit or unavailable f~or 
use with a replacement part equal in utility and value to th(e 
ori1inal part and free and clear of all liens, encumbrances land· 
ri1hts of others. Equipment or parts shall not be removed from 
the Aircraft except as required for maintenance and repair 
consistent with the requirements of Section 5.1 hereof and o~cher 
first class maintenance practices. 

5.2.2. Allogable Costs of Beplagemen~. If the cost of 
any particular part or assembla1e of parts required to be 
replaced as a unit pursuant to this Section 5 exceeds $1,000, 
Lessee shall pay the first $1 ,000 of the cost ot such part OJ'" 
assemblage of parts, and Shorts shall reimburse Lessee for a1,y 
amount over $1 ,000, on a pro rata formula determined as follc:Ns: 
The amount for which Shorts shall reimburse Lessee for each :such 
replacement shall be equal to an amount determi·ned by mul tip:Lying 
the cost of such replacement part or assemblage of parts in 
excess of $1,000 by a fraction, the numerator of which shall 
equal the difference between the number of. hours log1ed on such 
replacement. . ..part or assemblage of parts by Lessee and the 
expected useful life (expressed in hours and as reasonably 
determined by Shorts) of the part or assembla1e of parts replaced 
and the denominator of which shall equal the expected useful life 
of the part or assemblage of parts replaced. With respect tc) 
parts costtog in excess of $1,000, Lessee shall use its best 
efforts to arrange an overhaul or exchange for the part befo1•e 
purchasing a new replacement part. If a new replacement part is 
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required, Lessee shall purchase the part at the best price 
available (the best vendor price less discount) to Lessee. 
Lessee shall notify Shorts in writing prior to the replacement of 
any part or assembla1e or parts haYing a cost which exceeds 
$1,000, e~~~~t that, in th~ case or an aircraft-on-1round (AOG) 
condition, ·notification to Shorts shall be made as soon as 
possible after replacement of such parts or assembla1e or parts. 
Lessee shall furnish to Short~ monthly, with the flight hour and 
engine hour report required by the Lease Supplement, a report in 
substantially the form set ·forth in Exhibit 2, setting forth 
information called for by such form with respect to any part or 
assemblage of parts havinl a cost exce'edinl $1,000 which was 
replaced by Lessee during the preceding month. 

5.2.3. En1ine Maintenance. In the event of Engine removal 
because of required maintenance, overhaul or failure, Lessee 
shall be responsible for the cost of removal and reinstallation -
of such Engine and any "loaner" engine and all shipping charges 
related to such engines; except that Shorts shall pay the cost , 1~ 
of overhaul or repair of the Engine. Shorts wnl pay the rental costlj\. / r· 
of a loaner engine, if required. .·. 

5.2 .II. Operator Induged Failures. Not withstanding the . ' 
provisions of 5.2.2. and 5.2.3., in the event of premature· 
removal of any item installed on the Aircraft due to Lessee's 
mistreatment or operation outside the limits specified in the 
flight manual, the cost of repair shall be pro-rated between 
Shorts and the Lessee based on the reduction in useful life or 
TBO caused by the Lessee's misuse. The Lessee's share of such 
cost shall be calculated by multiplying the total costs of the 
replacement part(s) or the costs of repair or overhaul of the 
removed part(s), as the case may be, by~ fraction the numerator 
of which shall be the expected useful life or time between 
overhaul CTBO) of the item (expressed in hours and as reasonably 
determined by Shorts) minus the total hours or TBO logged on 
such item at the time of replacement herein and the denominator 
of which shall be the expected useful or TBO as heretofore 
stated. 

In the event that Shorts shall have incurred any costs 
pursuant to these provisions, Shorts shall provide an invoice to 
the Lessee setting forth its costs and its basis for calculation 
of the Lesa~s share. Lessee shall pay to Shorts within ten 
( 10) days following receipt of said invoice .the amount due 
hereunder following the procedures provided at Section 3 .2 • 
herein. 
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5.2.5. Inyoige. If no Evenut of Default shall have 
occured and is cont1nu1ns hereunder, at the expiration or 
earlier termination or this Lease, Lessee shall provide to 
Shorts an invoice settins forth the costs theretofore paid by 
Lessee ror-~~11 replacement parts or assemblases or parts costins 
more than $1,000, tosether with Lessee's records with respect to 
the number of hours logged on_$.uch parts or assemblases thereof 
so replaced; and Shorts shall promptly reimburse Lessee for all 
such costs incurred by Lessee in accordance with the terms of 
this Lease. Title to parts having an original cost of less than 
$1,000 removed from the Aircraft in the ordinary course of 
maintenance and repair shall pass to Lessee; title to parts 
having an original cost greater than $1,000 removed from the 
Aircraft shall remain with Shorts; title to all replacement 
parts regardless of cost, shall, immediately upon the 
installation thereof, pass to Shorts. 

5.3. Other Maintenange Provisions. 

5.3.1. Strugtyral Chan1e. Lessee shall not make any 
alteration, modification or addition whatsoever in or to the 
structure of the Aircraft without the prior written consent of 
Shorts. 

5.3.2. Ho Abatement. ~essee shall, in accordance with 
Section 3.3 hereof, remain responsible f,or, and there shall be no 
abatement of, the rental payments to be made hereunder, during 
any period required for maintenance, service, repair, overhaul, 

_improvements, alterations, modifications or rebuilding of the 
Aircraft, the engines, or any equipment therein. 

5.3.3. Transfer of En1ines. Lessee agrees that no 
Engine, when not installed in or on or attached to the Aircraft, 
shall be installed in or on or attached to any other aircraft 
without Shorts' prior wr1 tten consent. 

6. Risk of toss. 

6.1. Damace. Destrygtion or Seizyre. In the event that. 
the Aircraft (including, as provided in Section 1.1 hereof, any 
part thereof7"-shall suffer any damage, the repair of which 1!1 
practicable (any such condition beinl hereinafter referred tc1 as 
"Dama1e" or- Damaged"), or shall be lost, stolen, destroyed, 
irreparably dama1ed, or rendered permanently unf1 t for use < a1ny 
such condition bein1 hereinafter referred to as "Destruction~' or 
Destroyed•:r or shall be condemned, confiscated, seized, or halve 
the title or use thereof requisitioned, other than any such 
requisition for use by authority of the United States goverrur1ent 
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(any such condition being hereinafter referred to as "Seizure" or 
"Seized"), durins the term of this Lease or while the Aircraft 
was otherwise in the possession of Lessee (or subsequent to the 
term of this Lease but as a result of the act, omission or 
neglisence ~~t-any person, other than Shorts, durins the term of 
this Lease or while the Aircraft was otherwise in the possession 
of Lessee), for any reason or_~y virtue of any cause whatsoever, 
includinl as a result of the neslisence or allesed wronsful act 
or omission of Shorts (but not includinl gross negligence or 
willful misconduct of Shorts) or any agent or contractor thereof 
then Lessee shall immediately make the required payments in 
respect of such Damage, Destruction, or Seizure as hereinafter 
provided in this Section 6. 

6.2. BeQovery of InsuranQe ProQeeds. In the event of any 
such Damage, Destruction or Seizure of the Aircraft or any part 
thereof, Shorts and Lessee shall proceed diligently and cooperate 
fully with each other in the recovery of any and all proceeds of 
insurance with respect thereto required to be carried by Lessee 
hereunder, and such insurance proceeds shall be payable as 
hereinafter provided in this Section 6 and in Section 7 hereof. 
Shorts shall have the right and authorization to conduct and 
control all negotiations with Lessee• s insurers with reference to 
the determination of whether the Aircraft or any part thereof is 
Destroyed or merely Damaged or completely Seized or Seized only 
tor a temporary period, and Lessee will cooperate fully with 
Shorts in connection with such negotiations and will execute and 
deliver such documents and instruments and to such acts and 
things as may be required to evidence the authority herein 
conveyed or to effectuate the purpose of this provision. 

6.3. Payment on Destruction. In the event of any 
Destruction of the Aircraft or any part thereof, Lessee shall 
notify Shorts of the circumstances and the date of such 
Destruction, which notice shall be given within three days 
following such date. Within thirty days following such date of 
such Destruction (or immediately upon payment by the insurer, if 
sooner) Lessee shall, either from insurance proceeds or 
otherwise, pay to Shorts an amount equal to the sum of 

(a) All accrued rentals and other charges in respect 
or-tne Aircraft or any part thereof, if any, to 
the date ot such Destruction; 

(b) the insured value of the Aircraft, as specified 
in the Lease Supplement, or of any part thereof 
under the policies of insurance required to be 
maintained by Lessee hereunder (hereinafter 
referred to as the "Insured Value"); and. 
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(c) interest on the unpaid balance or the sum or 
the amounts referred to in (a) and (b) above 
at tb.e highest legal rate from the date or such 

. -P-•-~truction to the date of receipt or the sums 
payable hereunder; 

less, any insurance proceeds lri respect or such Destruction 
previously paid to Shorts from the insurance required to be 
carried by Lessee hereunder. 

6.q. Payment on Dama1e. In the event of any Damage to 
the aircraft or any part thereof, Lessee shall pay to the 
Additional Assureds, within 30 days after the date of incurrence 
or such Damage, an amount equal to the cost of effecting all 
repairs or replacements required properly to correct such Darn age, 
not to exceed, in the case of the Aircraft or any part theret:)f, 
the Insured Value thereof, ~ any insurance proceeds in . 
respect of such Damage previously paid to the Additional Ass1Lireds 
from the insurance required to be carried by Lessee hereunde1r-. 
The Additional Assureds shall apply such amount to the cost •of 
repairing such Damase. 

6 .5. payment on Seizure. In the event of any Seizure ·of 
the Aircraft or any part thereof, Lessee shall notifY Shorts of 
the circumstances and date or such Seizure,, which notice sha:Ll be 
siven·within three days followins such date. Within thirty days 
followins such date (or immediately upon payment or any 
condemnation award or insurance proceeds, if sooner), Lessee 
shall pay to Shorts an amount equal. to the SUIII of 

(a) all accrued rentals and other char1es in respect 
or the Aircraft or any part thereof', if any, to 
the date of such Seizure; 

(b) any insurance proceeds in respect of such Seizure 
paid from the insurance required to be carrie.d 
by Lessee hereunder; and 

(c > all amounts paid to or received by Lessee as 
condemnation or other awards for such Seizure 
r~ any sovernmental authority. 

6.6. Abatement or Rental. In the event of any 
Destruction or Seizure, the rental and other charses hereunder 
with respect to the Aircraft or any part thereof so Destroyed or 
Seized shall abate on the date of such Destruction or Seizure. 
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6.1. Repair by tessot. Shorts shall have the right to 
repair or arran1e for the repair of the Aircraft or any part 
thereof which is Damaged if such repair is not beins dilisently 
performed or provided for by Lessee. 

1. Insuranee. 

7.1. Policies of Insurange. 

7.1 .1. Public Liability and Property Damace Insurange. 
Lessee shall maintain at its own expense or will cause to be 
maintained with respect to the Aircraft (i) public liability 
insurance (includins without limitation passenser lesal liability 
insurance and insurance for strict liability in tort (other than 
product liability or the manufacturer of the airframe, the 
ensines or any component thereof) hav!ns a combined sinsle limit 
of not less than $50,000,000 and (ii) property damase liability 
insurance in amounts and of the type maintained by corporations 
engaged in the same or similar business, similarly situated with 
Lessee and ownins or operatins similar aircraft and engines and 
which covers risks or the kind customarily insured against by 
such corporation. 

7.1.2. Insurange Acainst Loss or pamace to the Airgraft. 
Lessee shall maintain at its own expenses or will cause to be 
maintained all-risk sround and flight aircraft hull insurance 
covering the Aircraft, and fire and explosion coverase, 
includins lishtnins and electrical damage, with respect to the 
Aircraft and with respect to the En sines while removed from the 
Aircraft, of the type and in substantially the amounts maintained 
by corporations ensased in the same or a similar business, 
similarly situated with Lessee. Such insurance shall at all 
times be in an amount which is not less than the Insured Value 
for the Aircraft specified in the Lease Supplement. 

m.i'ntL n!:e i~~a11 i~~son:~asn !~n i~nt r:~~~~pel.=-·i. ~~~_,(~ ~>· tnJ. t e Un ed ate of eric in am~< ot ~~; ,ft~~ft~~~·L. · 
Ins red V 1 ue • -.~ 

All in~~ance required by this Section 1 hereof shall be 
maintained with insurers of recosnized responsibility reasonably 
satisfactory to Shorts, shall be in full force and effect ·upon 
the Delivery Date and shall continue in effect throushout the 
term of this Lease. 
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1.2. Additional Named In3ureds; Polley Proyi3ion. Any 
policies of insurance maintained in accordance with this Section 
1 and any policies taken out in substitution or replacement f'or 
any such policies ( 1) with respect to all insurance maintaine·d in 
accordance with Section 1.1.1. hereof, shall be amended to name 
Shorts, a~.,..ow-ner of the Aircraft, and Short Brothers PLC, as an 
additional named insured (Shorts and Short Brothers PLC be ins: 
hereinafter referred to as tht~"Additional Named Insureds"), as 
their respectiveinterests may appear, (ii) with respect to 
insurance maintained in accordance with·section 1.1.2 hereof 
covering the Aircraft, shall name Shorts and Lessee as loss 
payees, as their respective interests may appear, and shall be 
payable solely to the account of Shorts for further disbursement 
to the other loss payee, as their respective interests may 
appear; provided however, that if no Event of Default shall 
have occurred and be continuing, insurance proceeds in any amount 
not exceeding $10,000 for any single occurrence shall be payable 
to Lessee, (iii) shall provide that if the insurers cancel such 
insurance for any reason whatever, or any substantial change is 
made in the coverage which affects the interests of the 
Additional Named Insureds, or the same is allowed to lapse fc,r 
nonpayment of premium or such insurance coverage is reduced, such 
cancellation, change, lapse or reduction shall not be effect1.ve 
as to any Additional Named Insured for thirty days after rece!ipt 
by such Additional Named Insured of written notice from such 
insurers of such cancellation, change, lapse or reduction, (tv> 
shall provide that, in respect of the interests or the Addit1.onal 
Named Insureds in such policies, the insurance shall not be 
invalidated by any action or inaction of the Lessee or any other 
Person (other than of the relevant Additional Named Insured) and 
shall insure the interest of each Additional Named Insured, 2as it 
appears, regardless of any breach or violation of any warranties, 
declarations or- conditions contained in suctt· policies by the 
Lessee or any other Person (other than by such Additional Nanaed 
Insured), (vl shall waive any right of subrogation of the 
insurers to any right of any of the Addi tiona! Named Insured:s or 
any other named insureds having an interest in the Aircraft or 
its components, (vi) shall waive any right of the insurer to any 
set-off or counterclaim or any other deduction, whether by 
attachment or otherwise in respect of any liability of any 
Additional Named Insured, and (vii) shall provide that no 
Additional Named Insured shall be deemed to be an operator of: the 
Aircraft or-to have any operational responsibility or liabil :L ty 
therefor. Each liability policy ( i) shall be primary vi thou1c 
right ot contribution from any other insurance which is carr:Led 
by any Additional Named Insured to the extent that such otheJ• 
insurance _provides it with contingent and/or excess liabilit~r 
insurance ·with respect to its interest as such in the Aircralrt 
and shall not require or provide for any eotnsurance, (ii) shall 
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expressly provide that all or the provisions thereof, except the 
limits of liability, shall operate in the same manner as if there 
were a separate policy covering each insured, and shall provide 
that neither of the Add1 tional Named Insureds shall be deemed an 
operator o~. t·() have operational responsi b111 ty or 11abil1 ty 
therefor. · · 

7.3. Prohibition Alainst~Cancellation. Lessee shall not 
cancel any of the insurance referred to in this Section 7 unless 
and until similar policies affording similar coverage are in 
effect, shall not alter any such insurance in a manner reducing 
the coverage thereof without Shorts• prior written consent, shall 
not do any act or permit any act to be done impairing or 
defeating the coverage and shall not mortgage, pledge or 
hypothecate or sell,_ assign or transfer its interest in such 
insurance or in any rights to cancel such insurance or obtain the 
return of the unearned premiums therefor. 

7.4. Operation Durinl Policy Periods. Lessee shall not, 
and shall not permit, the Aircraft or any part thereof, to be 
operated, stored or used in or over any area, or during any 
period, in or with respect to which the insurance required by any 
provision of this Section 7 shall not be in full force and effect 
with respect to the Aircraft or part thereof in question, and 
Lessee shall not operate, use or store the Aircraft or such part 
thereof or permit the same to be operated, used or stored in such 
area or during such period until such insurance is again in 
effect. 

7.5. Shorts• Bi1ht to Cure. In the event that Lessee 
shall refuse or fail to keep in force insurance providing the 
coverage and having the terms and conditions herein provided, 
Shorts may purchase insurance providing such coverage and having 
such terms and conditions and charge the cost of the same to 
Lessee as additional rent. 

7.6. Insurer's Certifigate. Lessee shall deliver to 
Short·s on or before th-e Delivery Date, and at such other times as 
Shorts may request, a report of an independent insurance agent or 
broker describing in reasonable detail the insurance carried and 
maintained on the Aircraft and certifying that such insurance 
complies wtttr"'the terms or this Section 7, and a certificate of 
the insurer as to suob insurance. 
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7.7. Qeliyery of Poligies. Promptly upon receipt of a 
written request from Shorts, Lessee will deliver to Shorts copies 
of all policies providing insurance required .by Section 7.1 
hereof, each. duly certified to be a true, complete, and correc:t 
copy thereot;. -as. the case may be, by an independent insurance 
broker (who may be the broker regularly retained by Lessee). 

8. Indemnity and Waiyer. 

8.1. Indemnity. Lessee assumes liability for, and agrees 
to indemnify, defend, protect, reimburse and save and hold Shc,rts 
and Short Brothers PLC harmless from and against any and all 
claims, losses, lia b1li ties, demands, suits, judgments or cau~se s 
of action (including without limitation claims arising out of 
strict, absolute or vicarious liability of Shorts or Short 
Brothers PLC in tort) and all actions, suits and legal 
proceedings, whether civil or criminal, penalties, fines and 
other sanctions, and any costs and expenses in connection 
therewith, including without limitation attorneys• fees and 
expenses, of any kind and nature· whatsoever ("Claims"), whether 
or not either Shorts or Short Brothers PLC shall also be 
indemnified as to any such Claim by any other person, in any way 
relating to or arising out of this Lease or any document 
contemplated hereby, or the performance or enforcement of any of 
the terms hereof or thereof, or in any way relating to or arising 
out or the ownership, registration, acceptance, delivery, lease, 
possession, use, operation, maintenance, condition or return, of 
the Aircraft or any part thereof or any accident in connection 
therewith (including, without limitation, latent and oth'r 
defects, whether or not discoverable); proyidtd however, that 
Lessee shall not be required to indemnify Shorts or Short 
Brothers PLC for (a) any Claim in respect of the Aircraft arising 
from acts or events which occur after possession of the Aircraft 
has been redelivered to Shorts in accordance with Section 2 .~~ 
hereof, or (b) any Claim resulting from acts which would 
constitute the willful misconduct or iross negligence or Shor·ts 
or Short Brothers PLC. If any Claim is made against Lessee, 
Shorts or Short Brothers PLC, the party (or Shorts in the ca :se of 
notice received by Short Brothers PLC) hereto receiving any 
notice of such Claim shall promptly notify the other. LESSEI~ 
AGREES THA'l'-ft!ITHER SHORTS NOR SHORT BROTHERS PLC SHALL BE L:tABL.E 
TO LESSEE FOR ANY CLAIM CAUSED DIRECTLY OR INDIRECTLY BY THE 
INADEQUACY OF THE AIRCRAn OR ANY PARTY THEREOF FOR ANY PUR PtJS E 
OR ANY DEFICIENCY OR· DEFECT THEREIN OR THE USE OR MAINTENANCI~ 
THEREOF OF ANY REPAIRS, SERVICING OR ADJUSTMENTS THERETO OR ANY 
DELAY IN PROVIDING OR FAILURE TO PROVIDE ANY INTERRUPTION OR LOSS 
OF SERVICE OR USE THEREOF OR ANY LOSS OF BUSINESS, ALL OF WHICH 
SHALL BE THE RISK AND RESPONSIBILITY OF LESSEE. This Section 8.1 
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is not intended and shall not be construed to require 
indemnification of Short Brothers PLC for loss or damage, 
personal injury or death arising out of defects in design or 
manufacture or the Aircraft. 

- .:..·-· . -

8.2. Waiver. Lessee hereby waives and releases any claim 
now or hereafter existing against Shorts or Short Brothers PLC 
with regard to the Aircraft or any part thereof on account or any 
and all claims, demands, suits, judgments or causes of action for 
or on account or or arising out or or in any way connected with 
injury to or death or any third party or any personnel or Lessee 
or any loss or damage to property or any third party or the loss 
of use or any property which may result from or grow or arise in 
any manner out of the condition, maintenance, use or operation of 
the Aircraft or any part thereof either in the air or on the 
ground while leased to or in the possession of Lessee hereunder, 
or which may be caused by any defect in the Aircraft or any part 
thereof arising from the material or an article used therein or 
from the design, testing or use, maintenance, service, repair, 
overhaul or testing thereof, regardless of when such defect shall 
be discovered. This Section 8.2 is not intended and shall not be 
construed as a waiver by Lessee of any claims, demands, suits, 
judgments or causes of action against Short Brothers PLC for or 
on account of loss or damage, personal injury or death arising 
out of defects in design or manufacture of the Aircraft. 

9. Assicnment; Subleasinc; Transfers of possession. 

9.1. Assicnment. Neither this Agreement nor any or the 
rights or obligations of Lessee hereunder shall be assignable or 
delegable (by operation of law or otherwise) by Lessee. This 
Lease shall be assignable in whole or in part by Shorts without 
the consent of Lessee, but no such assignment shall relieve 
Shorts of its obligations hereunder. 

9.2. Subleases; Transfers of possession. Lessee shall 
not deliver possession of the Aircraft or any part thereof to any 
third party (except that Lessee may deliver possession of the 
Aircraft or any part thereof for maintenance thereon as provided 
herein) an~Apall not sublease the Aircraft or any part thereof 
to any third party. 

10. Taxes; Liens. 

10.1~~ Taxes. Lessee agrees promptly to pay when due and 
to indemnify Shorts for, and to hold Shorts harmless from and 
against, all license and registration fees, all income, 
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franchise, gross receipts, sales, use, excise, personal property, 
ad valorem, value added, leasing, leasing u.se, stamp, landing, 
airport use or other taxes, levies, imposts, duties, charges, 
assessments or withholdings or any nature, tosether with any 
penalties, .fJn,s. or interest thereon, (collectively, 
"Impositioni") arising out or the leasing transaction 
contemplated hereby and imposed .bY any gove.rnmental or taxing 
authority upon or with respect- to the Aircraft, Lessee or Shorts 
or upon or with.respect to the ownership, delivery, leasing, 
possession, use, operation, maintenance, repair or return of the 
Aircraft, or upon the rentals, receipts of earnings arising from 
the Aircraft, or upon the rentals, receipts and earnings 
therefrom. 

Notwithstanding the foregoing, Lessee shall not be obligated 
to pay (i) Federal, state or local taxes or other charges in the 
nature of taxes measured solely by net income of Shorts, (ii) 
taxes or other charges imposed by reason of any sale or trans:fer 
of ownership by Shorts of the Aircraft, other than such a sale or 
transfer occasioned by any action or omission by Lessee, (i11.) 
taxes or other charges imposed by reason of any assignment or· 
transfer by Shorts of its rights as lessor hereunder while there 
exists no Default or Event of Default hereunder, (iv) taxes or 
other charges imposed subsequent to the conclusion of this Le!ase 
not relating to matters occurring prior to the end of the lease 
term and not resulting from the action or inaction of Lessee and 
(v) taxes or other charges in the nature of taxes imposed or 
measured by the gross receipts or net income of Shorts arising 
out of operations or events unrelated to the Lease, any franc:hise 
taxes imposed on Shorts and unrelated to its ownership or lensing 
of the Aircraft, or any franchise taxes imposed on Shorts and 
unrelated to its leasin& of the Aircraft. 

If a claim is made asainst Shorts or Lessee for any 
Impost tion, the party hereto receiving notice of such claim shall 
promptly notify the other. 

10.2. Liens. Title to the Aircraft and any part thereof 
at any time leased or delivered to Lessee hereunder shall at all 
times remain in Shorts. Lessee will not directly or indirectly 
create, incur, assume or suffer to exist any Liens on or with 
respect to·~ Aircraft or any part thereof, Shorts• title 
thereto or any interest of Shorts therein (and Lessee will 
promptly, at its own expense, take such action as may be 
necessary duly to discharse any such Lien), except (a) the 
respective rishts of Shorts and Lessee as herein provided, (b) 
Liens created or granted by Shorts, (c) Liens for taxes either 
not yet due or being contested by Lessee in sood faith (and for 
the payment of which adequare assurances in Shorts• reasonat,le 
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judpent hav been provided Shorts) with due diligence and by 
appropriate proceedinss, (d) inchoate materialmen's, mechanics', 
workmen's, repairmen's, employees' or other like Liens arising in 
the ordinary course of business of the Lessee and not delinquent 
and (e) L1~t_n~_in respect of judgments or awards against Lessee ' 
which have been in force for less than the applicable appeal 
period so long as execution is not levied or in respect or which 
Lessee shall at the time in goo-d faith be prosecuting an appeal 
or proceedings for rev lew and in respect of which a stay of 
exeuction shall have been obtained pending such appeal or review. 

Lessee will, if requested by Shorts, at its own cost and 
expense, cause this Lease and any and all additional instruments 
which shall be executed pursuant to the terms hereof, so far as 
permitted by applicable law or regulations, to be noted and to be 
kept, filed and recorded and to be re-executed, refiled, and 
rerecorded at all times in such places, within the United States, 
as may be necessary or as Shorts may reasonably request in order 
to perfect and preserve Shorts' rights hereunder and the rights 
of Shorts in respect of third parties or otherwise and will 
furnish to Shorts, if Shorts shall so request, and opinion of 
counsel or other evidence satisfactory to Shorts of each such 
filing or refiling or recordation or rerecodation. 

Lessee shall from time to time perform such other and 
further acts and execute and deliver any and all such other and 
further instruments as may be required by law or reasonably 
requested by Shorts to establish, maintain and protect the 
respective rights and remedies of Shorts. 

11. Representations, Warranties and Coyenants. Lessee 
represents, warrants and covenants as follows: 

11 .1. Or1ani;ation and Standin1. Lessee is a duly 
organized and validly existing corporation in good standing under 
the laws of the jurisdiction of its incorporation, has all 
requisite corporate power and authority to carry on its business 
as now conducted, to hold property under lease and to enter into 
and perform its obligations under this Lease. Lessee holds a 
certificate of public convenience and necessity issued to it by 
the CAB anct 1m, or will within thirty days after the Delivery 
Date obtain, FAA approval of operations specifications 
authorizins Lessee to operate Shorts Model SD3-30 aircraft. 
Lessee has duly authorized this Lease and has taken all necessary 
corporate action so that this Lease constitutes the legal, valid 
and bindinar-obligation of Lessee it purports to be. 
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1 1 .2. Governmental Approya11. Except for the filings and 
recordation or this Lease with the FAA and the filing or 
appropriate financing statements under the Uniform Commercial. 
Code, no consent or approval or, giving or notice to, 
registratic:tn ~ith, or taking or any other action in respect c,r or 
by, any Federal, state or local governmental authority or agetncy 
(including, without limitation,. the Civil Aeronautics Board c>r 
the Federal Aviation Administration), or other person or entj, ty 
is required with respect to the execution, delivery and 
performance by Lessee or this Lease or the consu•ation or ar1y of 
the transactions by Lessee contemplated hereby or thereby, or• if 
any such approval, notice, registration or action is required, it 
has been duly given or obtained. 

11.3. No Lecal Ob1tasle to Acreement. Neither the 
execution and delivery or this Lease nor the consummation of any 
transaction contemplated hereby has constituted or resulted in or 
will constitute or result in a breach or the provisions of any 
contract to which Lessee is a party or by which it is bound or of 
the charter or by-laws or the Lessee or the violation or any law, 
judgment, decree of governmental order, rule or regulation 
applicable to Lessee, or result in the creation under any 
agreement or instrument of any security interest, lien, charge or 
encumbrance upon any or the assets or the Lessee. 

11.q. Location of Chief Executive Offices. The chief 
executive office or chief place of busine's (as either or such 
terms is used in Article 9 of the Uniform Co1111ercial Code) ()f 
Lessee is located at the address of such office specified in the 
Lease Supplement. Lessee shall furnish to Shorts not less 1~han 
thirty days• prior written notice of any relocation or said 
principal executive office or principal place of business. 

12. Representations and Warranties of Shorts, 
Covenant of Quiet Enjoyment 

12.1. Bepresentati~nl and Warranti•l· Shorts is a duly 
organized and validly existing corporation in good standing under 
the laws of the jurisdication of its incorporation, has good and 
sufficient title to the Aircraft and has taken all requisite 
corporate action to authorize the execution and delivery of this 
Lease and the performance of its terms. 
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12.2. Covenant of Quiet En1oyment. As lons as Lessee 
shall pay the rentals and other amounts payable by Lessee 
hereunder as and when the same become due and payable and shall 
perform and caaply with all of the other terms and conditions 
hereof, ne~~her Shorts nor any person actinc on behalf or Shorts 
or in its stead or claiminc by, throuch or under it will 
interfere with the peaceful and. quiet use and enjoyment or the 
Aircraft by Lessee durins the-~erm or this Lease, which use and 
enjoyment shall be without hindrance, ejection or molestation by 
Shorts or any such person. 

12.3. Pisglatmer. THE WARRANTIES OF SHORTS SET.FORTH IN 
SECTIONS 12.1 AND 12.2 HEREOF ARE EXCLUSIVE AND IN LIEU OF ALL 
OTHER WARRANTIES OF SHORTS WHETHER WRITTEN OR ORAL OR EXPRESS OR 
IMPLIED, AND SHORTS SHALL NOT, BY VIRTUE OF HAVING LEASED OR 
DELIVERED THE AIRCRAFT HEREUNDER OR OTHERWISE, BE DEEMED TO HAVE 
HADE ANY REPRESENTATION OR WARRANTY AS THE MERCHANTABILITY, 
FITNESS, DESIGN OR CONDITION OF, OR AS TO THE QUALITY OF THE 
MATERIAL OR WORKMANSHIP IN, THE SAME, NOR SHALL SHORTS BE LIABLE 
FOR INCIDENTAL OR CONSEQUENTAL DAMAGES OR FOR STRICT OR ABSOLUTE 
LIABILITY IN TORT. 

Lessee shall from time to time perform such other and 
further acts and execute and deliver any and all such other and 
further instruments as may be required by law or reasonably 
requested by Shorts to establish, maintain and protect the rights 
and remedies or Shorts and to carry out and effect the intents 
and purposes ot this Asreement. 

13. Events of Default and Remedies. 

13.1. Events of peraylt. It any one or more of the 
followins events (herein called "Events of Default") shall 
happen, Shorts may te~inate this Aareement and pursue any remedy 
hereinafter provided or otherwise available to it at law or in 
equity: . 

13.1 .1. Lessee shall default in any payment required by 1 t 
to be paid hereunder and suCh default shall continue for more 
than ten ( 10) days atter the sum in question shall have become 
due and pay•bte; or-

13.1.2. Lessee shall default in the due observance and 
performance or any or its obliaations under Sections 2.2, 3.1, 
q.1, q.2, 4.5, 5.1, 5.3, 6, Tr 9 and 10 hereof; or 
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13.1.3. Lessee shall default in the due observance and 
performance of any other of its obligations hereunder and any 
such default shall continue unremedied tor twenty ( 20) days after 
written notice of any such default shall have been given to 
Lessee by_ S"b.or.ta; or 

13.1.4. Any representatio~ or warranty made by Lessee in 
this Lease or in any certifica"te, instrument or document 
furnished in eonnection.with any transactions contemplated he!reby 
shall prove to have been incorrect when made in any material 
respect; or 

13 .1 .5. Lessee shall fail to make any payment or 
indebtedness for money borrowed or under the terms of any 
agreement relating to such indebtedness or under the terms of any 
lease or purchase money obligations relating to any aircraft and 
such failure shall continue, without having been duly cured, 
waived or consented to, beyond the period of grace, if any, 
therein specified, or any such indebtedness shall be aceelera1ted 
or declared due and payable prior to the stated maturity ther·eof. 

13.1.6. Lessee shall be involved in financial difficulties 
as ev i den ced : 

(a) by its commencement or a voluntary case under 
Title 11 of the United States Code as from time to 
time in effect, or by its authorizing, by appropriiate 
proceedings of its board of directors or other 
governing body, the commencement of such a volunta1·y 
ease; 

(b) by the filing against it of a petition commencing 
an involuntary ease under said Title 11; 

(c) by the entry of an order for relief against it in 
any involuntary case comenced under said Title 11; 

(d) by its seeking relief as a debtor under any applie;able 
law, other than said Title 11, of any jurisdiction 
relating to the liquidation or reorganization of 
debtors or the modification or alteration of the r:Lghts 
ot·~reditors, or by its consenting to or acquiesci:ng 
in such relief; · 
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(e) by the entry of an order by a court or competent 
jurisdiction (i) finding it to be bankrupt or 
insolvent, (ii) ordering or approving its 
.l:~q-ui~ation, reorganization or any modification 
o-.. ·alteration of the rights of its creditors, or 
(iii) assuming custody of, or appointing a receiver 
or other custodian t-or, all or a substantial part 
or its property; or 

(f) by its making an assignment for the benefit of, or 
entering into a composition with, its creditors, or 
appointing or consenting to the appointment of a 
receiver or other custodian for all or a 
subs.tantial part of its property or by its failure 
to pay its debts generally as they become due; 

13.2. Remedies. Upon the occurrence of any Event of 
Default, Shorts may lawfully and peaceably by its agents enter 
upon the premises of Lessee where the Aircraft may be and take 
possession of the Aircraft or any part of the same and withdraw 
the same from said premises, retaining all payments which up to 
that time may have been made on account of rental or other 
charges therefor and otherwise, and shall be entitled to collect, 
receive and retain all unpaid charges of any kind earned by the 
Aircraft or any part thereof. Upon the occurrence of any Event 
or Default Shorts may by notice in writing to Lessee or by such 
taking possession or withdrawal or the Aircraft cancel or 
terminate this Lease, whereupon all rights of Lessee to the use 
or the Aircraft shall absolutely cease and terminate as though 
this Lease had never been made (but Lessee shall remain liable as 
provided hereunder to pay all amounts owing hereunder), Lessee 
shall cease to have any rights or remedies in respect of this 
Lease, but all such rights and remedies shall be deemed 
thenceforth to have been waived and surrendered by Lessee, and no 
payments theretofore made by Lessee for the rent or use of same 
or any or it shall, upon the occurrence of any Event or Default 
and such notice or taking possession or withdrawal by Shorts, 
give to Lessee any cause or ri&ht of action at law or in equity 
in respect of the Aircraft. Subject to Shorts• obli&ation under 
law to mitigate its damaaes, no such taking possession or 
withdrawal of the Aircraft by Shorts shall ·be a bar to the 
recovery by -!liorts from Lessee of rentals then or thereafter due 
and payable, and Lessee shall be and remain liable for the same 
until suoh s1.as shall have been realized as ·shall be sufficient 
for the discharge and payment in full of all sums due hereunder, 
whether or __ pot they shall have been matured. 
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13.2 .1. Bankruptgy Progccdinls• In case there shall be 
pen dine proceedings for the bankruptcy or for the reorganiza t:Lon 
of' Lessee under the United States bankruptcy laws or any othe1~ 
similar state of' f'ederal bankruptcy or insolvency laws (the 
"Bankruptey-~Lavs"J, or in ease a receiver or trustee shall ha11e 
been appointed for the property or Lessee, or in ease or any 
other judicial proeeedincs relative to Lessee, or to the prop4!rty 
or Lessee, Shorts, irrespeetive~or whether the rental payment,s 
hereunder shall then be due and payable as herein or therein 
expressed whether by declaration or otherwise and irrespeetiv•! or 
whether Shorts shall have made any demand or declaration purs,llant 
to the provisions or this Section, shall be entitled and 
empowered, intervention in such proceedings or otherwise (i) 'to 
file and prove a claim or claims for the entire amount or the 
rentals and other charges payable hereunder after the date or 
such claim or claims, and (ii) to file such other papers or 
documents as may be necessary or advisable in order to have the 
claims of Shorts (including any claim for reasonable compensation 
expenses, disbursements, liabilities and advances or Shorts, its 
agents, attorneys and counsel) allowed in such proceedings. 
Lessee hereby waives to the extent now or hereafter permitted by 
applicable law, for itself and for its permitted successors and 
assigns, any and all rights Lessee or Lessee's permitted 
successors or assigns may have under any Bankruptcy Laws wi tl'li 
repseet to the continued possession or use or the Aircraft, c1r 
payment or rent therefor, or with respect to this Lease. In 
furtherance, and not by way or limitation, or the foregoing, in 
accordance with the provisions or Section 1110 or the United 
States Bankruptcy code, it is hereby expressly provided that, 
notwithstanding any other provisions or Chapter 3 or the Unit;ed 
States Bankruptcy Code, as amended from time to time, the tit:l e 
or interest of Shorts in, and any right or Shorts to take 
possession or, the. Aircraft in compliance with the provision:s or 
this Lease shall not be affected by the provisions or Chapte1• 3 
or the United States Bankruptcy Code, as from time to time 
amended. 

13.3. Costa of Enforgcmcnt, Shorts Ri1ht to Pcrtorm. 
Lessee shall be liable ror all costs, charges and expenses, 
including reasonable legal fees and disbursements, incurred 'by 
Shorts by reason ot the occurrence or any Event or Default o1r the 
exercise o~·~orts• rights, powers, privileges or remedies with 
respect thereto under this Lease. In addition to the rights 
granted to Shorts under Section 7.5 hereof, if Lessee shall fail 
to comply with any ot the covenants herein contained, Shorts may, 
but shall not be. obligated to, make advances to perform the same 
and take alt:- such action as may be necessary to obtain such 
performance. Any payment so made by Shorts and all costs and 
expenses, includinc without limitation reasonable attorneys• fees 
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and expenses, incurred in connection therewith Cto1ether with 
interest thereon at the hi1hest rate permitted by applicable law) 
shall be and become due and payable by Lessee to Shorts as 
additional ren.t •.. 

13.q. Surrender of the Airgraft; Spegifig Performange. 
Upon the occurrence of any Eve_t1~ of Default Shorts may demand 
possession or the Aircraft and Lessee shall, at its own expense, 
forthwith and in the usual manner, cause the Aircraft to be moved 
to such point or points as shall reasonably be desi1nated by 
Shorts and will there deliver or cause to be delivered the same 
to Shorts. The performance of the fore1oin1 covenant is of the 
essence of this A1reement and, upon application to any court 
havinl jurisdiction in the premises, Shorts shall be entitled to 
a decree a1ainst Lessee requirinl the specific performance 
thereof. Lessee hereby expressly waives any and all claims 
against Shorts and its agents for dama1es whatsoever in nature in 
connection with any retakinl of the Aircraft in any reasonable 
manner. 

13.5. Remedies Cumulative. No remedy referred to herein 
is intended to be exclusive, but each shall be cumulative and in 
addition to any other remedy referred to above or otherwise 
available to Shorts at law or in equity. No express or implied 
waiver by Shorts ot any Default or Event ot Default hereunder 
shall in any way be, or be construed to be, a waiver of any 
future or subsequent Default or Event of Default. The failure or 
delay of Shorts in exerc1sinl any ri1hts 1ranted it hereunder 
upon any occurrence of any of the contingencies set forth herein 
shall not constitute a waiver of any such right upon the 
continuation or recurrence of any such contingencies or similar 
contingencies, and any sin1le or partial exercise of any 
particular right by Shorts shall not exhaust the same or 
constitute a waiver of any other rilht provided herein. 

1~. Broker's Commissions. 

This Lease has been made without benefit of a broker or 
a1ent, and it is expressly understood that the rental rate has 
been fixed accordingly. Lessee a1rees to indemnify and hold 
Shorts har~s from and a1ainst all claims, demands, 
liabilities, damages, losses and judgments which may be suffered 
by, accrue against, be char1ed to or recoverable from Shorts, and 
which .arise in whole or in part out of Lessee's actions or 
negotiations with or in respect to a1ents or brokers. 

-22-

100086 

36? 



~368 

15. Notices. eto. Any notice or other communication in 
connection with this Lease shall be deemed to be delivered if' in 
wri tin& addressed as provided below and if either (a) actuall.y 
delivered at said address or (b) in the case or a letter, three 
business _d..ys shall have elapsed arter the same shall have btten 
provided for-herein shall be deposited in the United States ntail, 
postaae prepaid and registered ~r certified and addressed to the 
following address! - · 

(a) if to Shorts, to it at the following address: 

Short Brothers (USA), Inc. 
1725 Jefferson Davis Highway 
Suite 510 
Arlington, Virginia 22202 

Attention: Mr. A. Oakley Brooks, Jnr. 
Senior Vice President 

with a copy to: 

Ropes & Gray 
225 Franklin Street 
Boston, Massachusetts 02110 

Attention: Robert L. Mutt, Esq. 

(b) if to Lessee, to it at the address set forth 
opposite the headins •Lessee's Principal Place 
or Business• in the Lease Supplement to the 
attention of Mr. Richard A. He~son, President. 

or, in either case, to such other address as the addressee :shall 
have specified by notice actually received by the addressor .. 

16. Miagellaneoua Prqyiaiona. 

16.1. Entire Aareement. This Lease tosether with any 
other wri tins sisned by the parties expressly stated to be 
supplementary thereto and tosether with the instruments and 
certificates-to be delivered pursuant to this Lease constitute 
the entire asreement between Shorts and Lessee with respect to 
the subject matter hereof, superseding all prior understandings 
and writings relatinl thereto. This Lease shall consti·tute an 
asreement ot lease and nothing herein shall be construed as 
conveyin& ~ the Lessee any risht, title or interest in or to the 
Aircraft or Ensinea, except as Lessee only. 

16.1.1 Exception. This Agreement contains no more stringent requirements 
and no les~ benefits on the part of Henson Aviation, Inc. than the ori9inal . ~ 
~ease subm1tted at. the beginning of our present discussions, a copy of which • / ' 
1s attached as Exh1bit 5. '· v 
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16.2. Amendments. Neither this Agreement nor any term 
hereof may be amended, waived, discharged or terminated orally, 
but only by an instrument in writing signed by the duly 
authorized representatives or Lessee and Shorts. 

16.3. :·-·$ayerah111ty. Any provisions of this Lease which 
may be determined by competent author! ty to be prohibited or 
unenforceable in any jurisdication shall, as to such 
jurisdiction, be ineffective to the extent or such prohibition or 
unenforceability without invalidating the remaining provisions 
hereof, and any such prohibition or unenforceability in any 
jurisdication shall not invalidate or render unenforceable such 
provision in any other jurisdiction. 

16~q. Syryiyal of covenants. All covenants, agreements, 
representations and warranties made herein and in the exhibits 
hereto shall be deemed to have been material and relied on by 
Shorts notwithstanding any investigations made by Shorts or. on 
its behalf, and shall survive the execution and delivery of this 
Lease and shall continue in full force and effect until all 
obligations of Lessee hereunder shall have been satisfied in 
full; and the covenants and agreements made in Sections 8 and 9.1 
hereof shall survive the expiration or termination of this Lease. 

16.5. Controllinl Law. This Lease shall be governed by 
and construed in accordance with the laws or the state whose laws 
are specified in the Lease Supplement. 

16.6. Counterparts; Headinl•· This Lease may be executed 
in any number of counterparts, each of which when executed and 
delivered shall be an original, but all of which together shall 
constitute one and the same instrument. The headings in this 
Agreement are for purposes of reference only and shall not limit 
or otherwise affect any of the terms hereof. 

17. TRUTH IN LEASING CLAUSE. 

THE AIRCRAFT, AS EQVIPMENT, BECAME SUBJECT TO THE 
MAINTENANCE REQUIREMENT OF FAR 91 ON REGISTRATION OF THE AIRCRAFT 
WITH nu: FAA. 

·--
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THE AIRCRAFT WILL BE MAINTAINED AND INSPECTED UNDER FAR 91 
F'OR OPERATIONS TO BE CONDUCTED BY LESSEE UNDER THIS LEASE, EX:CEPT 
AT SUCH TIME AS THE AIRCRAFT IS OPERATED BY All AIR CARRIER 
HOLDifli AM AIR CARRIER OPERATION CERTIFICATE. AT WHICH TIME THE 
AIRCRAFT WILL BE MAINTAINED AND INSPECTED IN ACCORDANCE WITH 
F'AR 1 S APPLI-CABLE AT SUCH TIME TO SUCH AIR CARRIER'S OPERATION'S. 
DURING THE DURATION OF' THIS LEASE LESS.EE IS CONSIDERED 
RESPONSIBLE FOR OPERATIONAL CONTROL OF' ALL AIRCRAFT IDENTIFIED 
AND TO BE OPERATED UNDER THIS LEASE. 

AN EXPLANATION OF' THE.F'ACTORS BEARING ON OPERATIONAL CONTROL 
AND THE PERTINENT FEDERAL AVIATION REGULATIONS CAN BE OBTAINE:D 
FROM THE NEAREST FAA STANDARDS DISTRICT OFFICE. 

THE LESSEE CERTIFIES THAT IT IS RESPONSIBLE FOR OPERATIONAL 
CONTROL OF THE AIRCRAFT AND THAT IT UNDERSTANDS ITS 
RESPONSIBILITES FOR COMPLIANCE WITH APPLICABLE FEDERAL AVIATION 
REGULATIONS. 

IN WITNESS WHEREOF, .the parties hereto have caused this 
Agreement to be executed in their names and on their behalf by 
their respective officers thereunto duly authorized, all as Ctf 
the date first above written. 

·-

SHORT BROTHERS (USA), INC. 

By A? t3<oot.......__ 
Title ()c~ PtU~c~i 
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EXHIBIT 1 

RECEIPT FOR AIRCRAFT 
. ~-

DELIVERY DATE, ______ _ -": TIME, ________________ _ 

PLACE, _______ _ 

Received from Short Brothers (USA), Inc., pursuant to the 
Aircraft Lease Agreement between Short Brothers (USA), Inc. and 

dated as or 
the following: 

Total Time 

One ( 1) SD3-30 Model Aircratt 

Federal Aviation Administration Registry No. N-____ 

Manutacturer• s Serial No. SH'--

Tgtal Time 

Engine Serial Number (11) ______ __ 

Engine Serial Number (12) ______ __ 

Fuel on Board ___ _ gallons 

The undersigned is authorized to accept delivery or the 
above-described A1rcratt on behalt or 
pursuant to the aforesaid Aircraft Lease Agreement. 

·- By: ______________ _ 

Title=----------

, -1 
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EXHIBIT 2 

SHORTS 330/360 AIRCRAFT PARTS REPLACiMENT REPORT 

.. ;.·-·· .. 

TO: Short Brothers (USA), Inc. 
1725 Jefferson Davis Hig~y 
Suite 510 

FROM: ______ _ 

Arlington, Virginia 22202 

Date this Report: ________ __ 

Please submit this report along wi tb support documentation wh·en 
parts are procured which cost in excess or $1,000, pursuant to 
Section 6.2 or the Aircraft Lease Agreement. 

1. COMPONENT REMOVEP FROM AIRCRAFT REGISTRATION NO,: 

N----Part No. : __________ Serial No.=--------
Description:~~----------------~---------------------Aircraft Time/Cycles: _________ Date. ________ _ 
Component Time/Cycles: Date. ________ _ 

2. CURRENT STATUS OE COMPONENT 

Pre sent Location =~---------Date ______ _ 
Returned to Supplier at: Date._. ______ _ 
Shipped tor Overhaul/Repair to: Date. ___ _ 
(Copy or PO/Repair Order) 
Returned to Shorts: Date ________ _ 

(Copy ot Shipping Order) 
Allowance it used tor exchange:$ __________________ ___ 
(Copy or Documentation/PO/Invoice, indica tina exchange 
allowance) 

3. COMPONENT INSTALLED ON AIRCRAFT REGISTRATIOI NO,: 

N---------Part No. : ______________ Serial No.=-------
Description:~~~--------------~-----------------Aircraft Time/Cycles: Date: _________ _ 
Component Time/Cycles: Date: _______ _ 
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Status: NEW/OVERHAULED/REPAIRDED (circle) 

Price Paid:$ _______ _ 
(Copy or PO and Invoi ce/Rece1 pt) 

Component Obtained tr011 =--------
Date: · 
Was component obtained as an exc~ange un1 t? ______ _ 

(Enter exchange allowance ""ib Section 2) 

..... ·:· 

._ .. 
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EXHIBIT 3 

Lease Supplement 

1. Aircraft Desert ption: 

2. Term: 

Delivery Date: 

Termination Date: 

Model Number: __ ~SD~3.-~3~0~-----

Serial Number: ___ s_H--3-00~2 ____ __ 

Registration Number:---B~-7~8~9~UwS~---­

Engine Model Number: PT6A-45B 

Engine Serial Numbers: Left: 84085 

Right: 84081 

Janyary 11. 1985 

January 31, 1986 

.Except that the Lessee shall have the right to 
terminate this Lease at any time on or after July 31, 1985 
provided that the Lessee shall have provided Shorts w 1 th at 
least thirty (30) days written notice of its intention to 
terminate (early termination). Provided further that, to 
make an effective termination under this provision, Lessee 
shall pay to Shorts contemporaneously with its written 
notice the s1.11 of $30,000. Said sum shall represent basic. 
rent which shall become immediately due in the event of' 
said early termination. 

3. Operation: 

States of Operation: Geor11a, Soytb Carolina, N, Carolin~ 

·-· VirJinia, Vest VirJinia, Maryland, __ 

Delaware, New Jersey, pennsylvania, __ 

New York, Connegtigut, Rhode Island~ 

Massacbysetts .. 
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!1. Delivery Location: Allentown. 

pennsylyania 

5. Return Location: Allentown. 

pennsylyania 

6. Basic Rent : 

Lessee shall pay to Shorts the sum of' $ 30,000 for 
each calendar one-month rental period during the 
term of' this Lease. The Lessee's obligation for 
payment of' basic rent for the first monthly rental 
period shall commence the earlier of:· 

a. February 1, 1985 or 

b. The date upon which the Lessee places 
the aircraft into revenue service. 

Basic Rent for the first and each succeeding 
monthly rental period shall be due and payable on 
the first day of' each calendar month. Basic Rent 
tor a partial month will be pro-rated on a daily 
basis at a rate or $1,000.00 per day for every 
day that the aircraft is leased to the Lessee. 

1. Additional Rent: 

Lessee shall pay to Shorts the sum of' $ 60.00 for 
each flight hour in excess or the first 100 flight 
hours (base hours) logged in each monthly rental 
period. For a partial month, the base hours will 
be pro-rated on a daily basis. Within ten days 
after the end of' each monthly rental period, 
Lessee shall furnish to Shorts a report which 
shall set forth the total number or flight hours 
logaed on the airframe and each enaine of' the 
Aircraft durin& such monthly rental period. 
Shorts shall invoice Lessee f'or the amount or such 

__ additional rent and Lessee shall pay said invoice 
within ten days after receipt or such invoice. 
All flight hours shall be reported in tenths or an 
hour. 
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8. Insured Value: a 2,100,000 

9. Lessee's Principal 
Place ot Business:Salimburv Wigomigg 

County Becional Airport 

Salimburt, Maryland 21801 

10. Gover ni n 1 Law : ___ M,..a...,r ... y ... la ... ni.Wd ______ _ 

··-
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NOTICE TO AIRCRAFT OPERATOR 

(California Only) 

EXHIBIT q 

You are hereby notified that no insurance coverase is beins 
provided to cover your liability tor bodily injury and property 
damase you may cause as an operator or any aircraft covered by 
our rental asreement. 

You are further notified that the Uniform Aircraft Financial 
Responsbility Act (Part 5 (commencins with Section 2Q230) or 
Division 9 of the Public Utilities Code) requires that you be 
able to post security in an amount up to $50,000 because or 
bodily injury or death to one person in any one accident, up to 
$100,000 because or bodilY injury or death to two or more persons 
in any one accident, and up to $50,000 in the event or damase to 
or destruction or property. 

Failure to furnish sutticient security or failure to furnish 
evidence or proof or ability to respond in damases as required 
under Section 24325 and Section 24360 ot the Public Utilities 
Code is a misdemeanor. 

Receipt or the toresoins notice is 
hereby aclcnowledse: 

BY------~~~~~---------
' President 

__ , 
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Short Brothers CUSAl, Inc. Aircraft Sales - Tax Year 1986 

Location of Date of .. 
Plane Purchaser Purchaser Sale 

,. 

SH3002 Chancellor Corp. Boston, MA 12/30/85 

SH3013 Chancellor Corp. Boston, MA 12/30/85 

SH3015 Chancellor Corp. Boston, MA 12/30/85 

SH3017 Chancellor Corp. Boston, MA 12/30/85 
., 

SH3018 Chanc~llor Corp. Boston, MA 12/30/85 

Convair 580 Jesse and Jorita Burlingame, CA 02/27/85 
N-90855 Yohanin 

Convair 580 Jesse and Jorita Burlingame, CA 02/27/85 
N-90857 Yohanin 

-Gross Amount of Out-of-State Aircraft Sales Taxed by Arlington County = $12,052,424 

-Tax Imposed as a Wholesale Merchant by Arlington County = $ 9,641.94 
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Juw~ 6, 1936 

Hy Hund Deliver.r 

lir. St~phen Jones 
Office oi the Commissioner 

of Revenue 
Courthouse 
Arlington, Virginia 22201 

Short Brothers (USA), Inc. 

Dr:!ar Nr. .Jon~s: 

3·4006. 2 

In line with our telephone conversation Tuesday 
nfternoon, June 3, 1936, I enclose copies of the Form 1120's 
( l"••tl,.r.al ineorne ta>-: returns) for Short Brotlwn; (USA), Inc. 
i."or Lh~:-· yt:c.trE' ~1u.lt!t.l tiarch 31, 19U3, lY84 and 19U5. I 
b~lh·ve these are the documents you indicated during our 
telephone conversation that the CCiunty wants iu counect.i.un 
"t-Tith i~rs. t-lhiting's recent summons. 

A~1 I indicated dur iug our telephone conv~rsat:lon, 
I havt~ anked Short Brothers to· prepare information showing 
its gross receipts by various categories on a calendar year 
basis. Thuse calculutious <.u·e also enclosed for your 
n· tert.~ttce. You should note ti1e following poi11ts in reviewing 
the enclosed materials: 

1. Two Offices. Until January, 1985, Short 
Brothers (USA) had two offices in the United States -- :f.ts 
principal office in California and a second office in 
Arlington County. As noted in my previous correspondence 
with Nrs. ~1hiting, a copy of which I rec~ntly sent you, the 
income of Short Brothers (USA) was all received at its 
Irvine, California. office. I believe I am correct in saying 
tlwt it hac.l no actual rec~ipts il1 Arlington County in 1983 
and 19~4. 

U4ll 



Mr. Stephen Jones 
June 6, 1986 
Page 2 

2. Receipts from Affiliates. Short Brothers 
(USA) is a 'tdtolly owned subsidiary "OrShort Brothers 
Limited. Approximately half of the gross receipts of Short 
Brothers (USA) ~re receipts from its parent corporation or 
other affiliates. Virginia Code § 58ol-3703 B(lO) providP.s 
that these receipts are not subject to licensf:! taxation. 

3. I1ives tment Income o You will note on the 
Ieder~l income tax returns that Short Brothers (USA) had 
uignificaut intet·est income during the years in question. 
l'hifi passive:! investment income is not subject to the County's 
l<.,cal lice us'= tax. See:!, .!!.:.A:.• Va. Code § 58 ol-2600 (defilli­
tion of "gross t·eceipts)" o 

4. Interstate Commerce. Another significant part 
of the·gross receipts of Short Brothers (USA) consists of 
iucomt! £rom aircraft rentals. I understand from our clit!Ht 
that th~ lessees of these aircraft operate in interstate 
coavnerc~, that only one of them (Colgan Airlines) is basud 
lu Virginia, that Short Brothers (USA) has not received 
rc!t1tal incume irom Colgan Airlines since 1983, and that the 
h!as~d ttircraft were not delivered to the other customerH in 
Virginia. 

~le believe the aircraft rental income of Short 
Brothers (USA) is exempt from the County's gross receipts 
tm·~ for either or both of two rf:!asons. First, before 1985 
the rental iucoate was received at the California office and, 
therefore, was not subject to Virginia's taK. Second, with 
the exception of Colgan Airlines in 1983, all of the rental 
income was with respect to aircraft us~d in iut~rstate 
commerce and leased to customers located outside the state 
of Virginia. Although there are many authorities that could 
be cited, the enclosed opinion·bf Judg~ Uaffron for the 
Circuit Court of Chesterfield County, Virginia is directly 
on point. In a case invulving the applicability of a retail 
merchants license tax to a business selling to customers 
both in Virginia and outside Virginia, Judge D~ffron held: 

The existence of the regional sales 
office and its activities create a legally 
sufficient nexus to impose a tax on Amsco, a 
£or~ign corp,lration. The Commissioner of 
K.~venu~ correctly usseused a lierch01uts 'fax 
based on gross receipts for sales within the 
state of Virginia by salesmen working out of 
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Hr. Stephen Jones 
June 6, 1986 
Page 3 

the Ches ter£ield office. Tht:! Couunissioner 
may not assess a business license tax upon 
_the proceed~K-~~-les out of the state of 
V.i.rgiuiu'li~caus.: 0f lack of apportionment and 
the possibility of multiple tax burdens on 
interstate coonnerce. (Emphasis added). 

Similarly, Ar 1 iugton County is not permitted tto 
tm~ Short Brothers (USA) with respect to its leases of 
ui rcrctft: t:o cus L ... 'ltters outside Virginia. The f~ct that 1:he 
l':.!aseu t!quipm~nt cousists of aircraft us~d iu interstatE~ 
CIJuuu~rc~ mab:s this result all the more compelling. 

Onct you have had a chance to review the enclc>sed 
mgterials, I would appreciate your telephouing me so we can 
d~.·t:rmiu'=! how much (if any) tax you believe Short BrothE~rs 
(USA) •J\~es fo_r the years 1983 - 1986. For the reasons 
indicat~~u a.b0ve, w~ do not bell .ave any additional tax i~1 
o·,,P.c.l for thP. years 1983 - 1985 when Short Brothers (USA) hau 
its California office. A small amount of additional tax may 
bt~ dul~ .Cur. tho:! 19B6 yE::ar (based on 1965 gross receipts) to 
the eJ...tenL Lht-!Y are not atrributable to (i) receipts from 
a.Ltiliatl!B, (ii) passive investment income or (iii) interstate 
!l<::l.l (! s • 

119/930 
Enclosures 
cc: Geraldine ~1. Whiting 
be: A. Oakley Brooks, Jr. 

Jerry L. Sharp 
Robert L. Nutt, Esq. 

Sincerely yours, 

William L. S. Rowe 

C. Port~r Vaughan, III, Esq. 
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'thort--Brothers (USA),. Inc. 
Anal ·_· ·trt-!'9'83~·1985 Gross Recei ts 

Payments from Affiliates (Belfast) 
I Aircraft lease rentals and the respective Lessee 

A summarization of other income 

--
) 

A) 
B) 
C) 
D) Split of A), B), and C) between the California and Virginia 

Locations. 

--
,... _ . ,.,~ -, FISCAL YEAR/CALENDAR YEAR _,:.,) ~1\, !("(_, / ' ... '" flf'lt) 1985 1984 1983 

~f~~l~,.t~ Pa~nt~~~c !tf.i~ c::iil!ki3bt ~:m:m/ 
~ Aircrii£t L~~.e"~->-<i;Sll:Jilt- :;;iS~·~W. ~:m:&W 

.~~~~d~:M~ 
. -. . .. ___ ::;:::;..-- . . .... 

Other Income 

1985: 

A) from Affiliates (Belfast) 

1/01/85 
3/31/85 

1,416,221 . 

4/01/85 
12/31/85 

2,340,196 

Aircraft Lease Rentals and Respective Lessee 

Henson Airlines -::­

Sunbird Airlines ; 

Penn. Airlines 

Comair 

Chautauqua 

L:'ischer Brothers 

j 

1/01/85 
3/31/85 

90,876 

89,920 

202,800 

420,000 

35,546 

61,086 

I 

\. 

4/01/85 
12/31/85 

1,100,500 

705,631 

676,000 

853,808 

286,599 

-0-/ 
177,958 

Total 

$3,7?6,417 

Total 

$1,191,376 

795,551 

878,800 

1,273,808 

35,546 

347,685 

$4,522,766 
; :. . / 



C) Other Income Summarization 

__...-,-·· 

Ot-hers 

1/01/85 
3/31/85 

42,711 

8,009 

33,196 

(2,881) 

(13) 

-2-

4/01/85 
12/31/85 

29,533 

7,119 

154,854 

205 

Tot.al 

$ 72,244 

15,128 

188,050 

(2,881) 

192 

~ 
D) Allocation of receipts in A, B, and C above between California and 

Virginia office 

California_. 

Virginia 

Calendar Year-1984: 

1/01/85 
3/31/85 

A) Payments from Affiliates (Belfast) 

1/01/84 
3/31/84 

637,983 

4/01/85 
12/31/85 

4/01/84 
12/31/84 

2,204,155 

B) Aircraft Lease Rentals and Respective Lessee 

1/01/84 4/01/84 
3/31/84 12/31/84 

Suburban Airlines 41,880 54,018 

Weatair -0- 249,323 

Total --

He/ 
Total ?l~ 

$2,842,13~ 

Tot.:tl ---
$ 95,898 

249,323 
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Penn. Airlines 210,000 

Comair . 291,476 

Sunbird -0-

Fischer Brothers -0-

MVA -0-

NorComair -0-

Mid-South 18,629 

Aviar 40,998 

VCE Neal 88,960 

Sunbelt 6,774 

C) Other Income Summarization 

Sales/Lease of Parts 
on Consignment 

Agency Fees 

Aircraft Repairs and 
Damages 

Training Fees 

Other 

:'" 

1/01/84 
\ 3/31/84 

·~ 

-0-

-0-

56,487 

-0-

-0-

D) Allocation of Receipts in A, B, 
Virginia office 

1/01/74 
3/31/84 

* Califo.rnia 1,393,187 

Virginia None 

652,020 862,020 

1,253,750 1,545,226 

20,000 20,000 

210,000 .210' 000 

54,050 54,050 

45,000 45,000 

-0- 18,629 

-0- 40,998 

-0- 88,960 

-0- 6 2 774 
_;;..:.~ .. :.·.-· . 

$3,236,878 

4/01/84) 
12/31/84_ Total 

-d 
61,679 $ 61,679 ~' 

48,281 48,281 \\ 

:: ~· 

335 56.822 m. 
1, 734 1, 734 ., W1 

11 i 
1, 038 ,.-~-; ;;;~:~~ . - f 

'--·- II. 
and C above between California aDa 

4/01/84 
12/31/84 

4,861,383 

None 

Total 

$6,254,570 

None 

$6,254,570 

* California office closed in January 1985·: 

"385 
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Calendar Year 1983 

A) Payments from Affiliates (Belfast) 

1/01/83 
3/31/83 

1,190,166 

4/01/83 
12/31/83 

2,331,894 

B) Aircraft Lease Rentals and Respective Lessee. 

1/01/83 4/01/83 
3/31/83 12/31/83 

Mid-South -0- 388,031 

Aviar -0- 222,094 
. , 

-~Colgan 113,313 105,000 

Vee Neal -0- 118,098 

Command 118,888 -0-

Crown Air 34,184 -0-

Penn. Airlines -0- 675,600 

Comair 170,000 770,000 

MVA -0- 320,524 

Sunbelt -0- 130,367 

Tot:a1 

. $3,52~~.060/ 

Tot:a1 --
$ 388,031 

222~' 094 
~ --- . 

·)~ I 2HI,313 
"--------118,098 

118,888 

3Lj.' 184 

675,,600 

940,000 

320,524 

130,367 

. $3,166,099 I 

J I.·· t • 'r ·: , ~·-
C) Other Income Summarization 

Aircraft Repairs and 
Damages 

Agency Fees 

Recovery of Bad Debts 

1/01/83 
3-31-83 

-0-

-0-

-0-

_, . -. :) 

4/01/83 
12/31/83 

138,084 

32,981 

6,893 

"' 
·~. . . . 

·' "' 

Total 

$ 138.,084 

32,981 

_ ___.;,6 ' 8 9 3 

$ 177,958 

I "'~ .- . .:.,'-'- / 
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D) Allocation of Receipts 
Virginia office 

in A, B, and C above between California and 

1/01/83 4/01/83 
3/31l83 12l31/83 Total 

California 1,626,551 5,239,566 $6,866,117 

Virginia None None None ,. -

$6,866,117 

.. 
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SHORTS 
September 22, 1986 

Mr. Ron Griffin 
Tax Auditor 
Commission of. the Revenue 
1400 N. Courthouse Road 
Business License Division 
Arlington, VA 22201 

Dear Ron: 

Sill ON 
HI BIT 

We write in response to the letter dated August 19, 1986 from. 
Geraldine Whiting concerning the discrepancies between the 
Virginia Tax Returns and the Gross Receipts Analysis submitted by 
Mr. Rowe. We expect that the information provided below will 
clear up the confusion. 

One of the first reasons the Virginia Tax Returns will vary from 
_Lhe Analysis provided is that the Virginia Tax Returns are 
reported on a Fiscal Year basis and the Analysis is being 
provided on a Calendar Year basis •. Another reason the Tax 
Returns and Analysis don•t coincide is when Multistate Schedules 
are filed, the total Sales Factor will be higher than the Total 
Income reported on Form 1120 due to Other Sales Category beinc;J: 
added to the Sales Factor. 

When Mr. Rowe and I formulated the letter to you giving an 
Analysis of the Gross Receipts, we had the amounts listed bet,,.reen 
Fiscal Year and Calendar Year as restated below. 

Fiscal Year~Calender Year 

l(f/( 1a~AWt, 
1985 1984 -

Affiliate Payments t.3,620,376/ 2,969,877/ 
3,756,417 2,842,138 

Aircraft Lease 3,438,389/ 3,428,431/ 
4,522,766 3,236,878 

Other Income 200,089/ 234,445/ 
272,733 175,554 

' '(?q~ 'l'f'( • SfltJ., •3.2.. / 

SHORT BROTHERS (USA), Inc. 
2011 Crystal Drive, Suite 713, Arlington. Virginia 22202-3702 
Telephone: (703) 769-5555 TLX: 6712485 

1983 -
1,620,238/ 
3,522,060 

1,646,949/ 
3,166,099 

-0-/ 
li7,958 

f 3,3~051 



Mr. Ron Griffin 
September 22, 1986 
Page 2 of 5 

can see how the amounts 
amounts reported on the 

By referencing the 1984 column above, you 
coincides with the Fiscal and/or Calend~r 
Analysis Report. 

'"'/.; u - ·~ll> 
$9,460,190 as reported on the 
This total was composed of the 

we will begin with the amount of 
1984 Tax Return (copy enclosed). 
following: 

Aircraft Leases (Rents) 
Representation Fees 
Training 
Inventory Income 
Aircraft Sale(s) 
Consigned Parts 
Interest 
Repair Billings 
Agency Fees 

-y 3_,_4~8., 389 Jr-­
:j, 6·2o ,"J~·.._, _ 

.. 4,853-
1-,025' 

1 , 6 8 o , o o o· ··--..,:::-, 
'---·· 104-,390.,/ 

521,336 ~ 
33,531 .,..._ 
56,290~ 

• 

9,460,190 ~ 
========== 

.. . . 

Refering to the Fiscal 1985 Aircraft Lease amount above of 
$3,438,389, you will see that it is classified as Aircraft Lease 
Rents and included in the overall Sales ¥actor of $9,460,190. 
The Fiscal 1985 Other Income of .-$200,089 is the sum of Training -
$4,853J Inventory Income - $1,025: Consigned Parts - $104,390: 
Repair Billings - $33,531: Agency Fees - $56,290 and is also 
included in the Sales Factor of $9,460,190. 

In order to segregate the amount of $3,438,389 included in the 
$9,460,190 into Calendar Year amounts, you will need to add the 
columns under 1/1/85 - 3/31/85 listed under "B) Aircraft Lease 
Rentals and Respective Lessee•,and total the columns under 4/1/84 
- 12/31/84 under the same sub-heading on the Letter Analysis. By 
adding those two totals together ($900,228 + $2,538,161), one 
arrives at $3,438,389. To help make this more understandable, 
please see the summary below: 

389 
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Mr. Ron Griffin 
September 22, 1986 
Page 3 of 5 

Henson Airlines 
Sunbird Airlines 
Penn Airlines 
Comair 
Chautauqua 
Fischer Bros. 
Suburban Airlines 
Westair 
MVA 
NorComair 

Using the same concept as 
calculations can be shown 

1/1/85- 4/1/84-
3/31/85 12/31/84 Total 

90,876 
89,920 20,000 

202,800 652,020 
420,000 1,253,750 

35,546 
61,086 210,000 

54,018 
249,323 

54,050 
45,000 

$900,228 $2,538,161 $3,438,389 

we have illustrated above, the 
for 1983. 

The Affiliate Receipts are not being presented herein because we 
have all along contended that these amounts should not be 
considered taxable as Gross Receipts. The Affiliate Receipts 
shown as Representation Fees are monies 11dvanced by the Parent :. ·~ 
Shorts (Short Brothers, PLC - Belfast) for expenses involved in 
representing Shorts in the USA market. Shorts also feels the 
Other Income Category should not be subject to review for taxirig 
purposes either, because most, if not all, items shown are 
rebills to customers without markups. For example, if Shorts 
incurs a expense at the request of a· customer such as Repairs c)r 
Training, these items will appear on our financial records as cl 
Expense and as a Income item in equal amounts1 however, Shorts 
will not receive a markup. Shorts sould not be subject to a ~~ 
for "vin monies for the4exact amount to perform a serv1ce to 
a customer.~;._.,."' c~ ... s' -
As to why Shorts did not allocate anything to the State of 
Virginia in the Letter Analysis, the answer is that we did not 
compare our letter with the Returns. Also, we believed our 
Analysis to be correct because the California office did not 
close until January 1985. Thus, Income was not allocated to the 
State of Virginia until Calendar year 1985. 



Mr. Ron Griffin 
September 22, 1986 
Page 4 of 5 

To extend the relation between the Sales amount as reported on 
the 1983 Tax Return and the Letter Analysis, I would like to make 
reference to the 1983 Tax Return (enclosed) which shows the 
apportionment between California and Virginia of $10,333,609 from 
the total sale of $10,544,231. The amount of $10,544,231 is 
composed of the following: 

Aircraft Leases (Rents) 
Representation Fees 
Aircraft Sale(s) 
Interest 
Repair Billings 
Agency Fees 
Recovery of Bad Debts 

3,428,431 
2,969,877 
3,216,350 

695,128-- .. · 
194,571/ 

32,981·· 
6,893 ,-

10,544,231 

~ 
j. 

As you can see from the 1983 Tax Return apportionment formula, 
Virginia's apportionment of $210,613 was due to the principal 
business activity (Sales and Marketing) of Short Brothers USA 
being conducted from the office in.Irvine, California. When Mr. 
Rowe and I formulated the Letter AnalysiS to you concerning the 
1984 receipts, we assumed that California was still being the 
principal place of business, however as you pointed out, the 
apportionment of "None• in our letter will not conform to the 
State Tax Return. 

. 
To summarize, it appears the main issue is when did the principal 
business activity begin in Virginia? As have been indicated on 
the Tax Returns, the office in California did not close until 
January 1985. However, before this time, the Virginia Tax Return 
and the apportionment would indicate the principal activities 
began in 1984 (Total Fiscal Year Sales factor- 9,460,190). 

If we were to further summarize the total based upon a Calendar 
Year Basis beginning January 1984, through December 1985, 
Tenative Gross Receipts Tax could be based on the following: 

391 



Mr. Ron Griffin 
September 22, 1986 
Page 5 of 5 

1 Henson Airlines 
Sunbird Airlines 
Penn Airlines 
Comair 
Chautuaqua 
Fischer Bros. 
Suburban Airlines 
Westair 
MVA 
Norcomair 
Mid-south 
Avair 
VCE Neal 

y._ Sunbelt 
Sale-A/C 

1/1/84-
3/31/84 

210,000 
291,476 

41,880 

18,629 
40,998 
88,960 

6,774 

698,717 
========= 

/ 
/ 

/ 

4/1/84- 1/1/85-
12/31/84 3/31/85 

90,876 
20,000. 89,920 

652,020 202,800 
1,253,750 420,000 

35,546 
210,000 61,086 
54,018· 

249,323· 
54,050 
45,000 

.. .; , 
.1 ,680,000!-·7 

I 

4/1/85- ' 
12/31/85 ! 

1,100,500 
705,631 
676,000 
853,808 

286,599. 

Total 
1,191,376 

815,551 
1,740,820 
2,819,034 

35,546 
557,685 
95,898, 

249,323"' 
54,050 
45,000 
18,629 
40,998 
88,960 

6,774 
12,052,424? ... 13,732,424 

.. ' 

; /.: -. 

...-....·'·---. -~ ---...__ -·- "' 
4,218,161 900,228 15,674,962 21,492,068 · .• 

========== ========== ========== " ··;,: ~<-1 
/ .. 

= = =· = ===::;=.a& _.I 

.___-

we expect this summary is responsive to~our request. we 
continue to maintain that the Gross Receipts Tax is not 
justified and refer.you to Mr. Rowe's letter of June 6, 1986 
on the point. 

Sincerely, 

~~~~~t & Accounting 
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-10'0 CALIFORNIA CORPORATION FRANCHISE OR INCOME TAX RETURN 
!lor ca"nGar ,..r ,., 01 lllec.l yeer tleQinnlntApril l'. , ... tndln~ch 31 1115. 1984 

AFFIX PAEADDAESSED LABEL I 

I 0 

I 

I 
I 

F-08~0.tl9 S86UI 8 0~ 10/ZS/ll 

1~---.~-----~ 
·~----~_.--~~~ 

SHORT BlaTHERS CUSA), INC. 
2011 ~stal Dr. , Suite 713 
~ 

-·~ ARLINGTON VA 22202 

A. Dlllll_ ...... 10/1717._, Mosecbm;ettes 
··~,.,. Clc........,.. aD,...,,..,.,.... ...... 
~Dill .... ...._. MCIIIOINe• .... "--•• IIIII ...... ,_~. .......... lQll:Zl:Z:Z 
D . ...,_..,__M.cP.-..IfiiiNCtllllll :Z389 
L ,........,....,_......, • .; """ "~ c:. ~ 

'· ·-r ..... ...,....,... '"TD1al 
G. ,..., tii'I'UM' o .... --. CJ ....... te ,...._,. Utellllf 

........... ftleft;--. ....... - , ........................ 
N. I'INA&. M'T\IIIICt a~ a ...... a.............,_ 

Da ......................................... ll3llBS 
L "--'".,......, ___.,.....,.. <;rn;:gxate Address 
~ .................................. ...,., ...., a., • IJ,.. 

..... .._ Cl ~ Cllltanlll a ......, wttlllll c.~•..,... 
.. .... .. ...... .. ...._. ,.....,.... ... ,.. ......... ltiDIItly .. ..,,.. ,..,.. ....................... ......., 

c,. a .. , ........ ..., ............................. 
--

L If ............ • lla wee-._ ...... ._, """"' Ill C:.IIIOtftll 11U 

.,..,,.,_, .... """~ ......... ~~- Ill~ .,.,..,.,.. .., ·~-

... ._ • CD 111111...,.. "-...., t~~llty or-..,_,. •w'"" ""'.,.., 

.. llletftlcl._. UJ • C:h. o ... ;g - .... IC.alle (110 -

,.....,., ..... Ill c.Hiafllllt 

M. DNI ... -..atiOII • ..,., ...... ,.., "*" 111111 1100.0111 '" IOCII ll'e'-' 
rvi~ ............ .._~ ..... Ill C:.lltonua ........ '"" ,_ ,.., • CJ., • !J ... 

N. Will !let -lllllf 1011 .. ..,..- 10 IUOelcluelll ,_,. ..... II& TC S.Ct-

, .. ," • a., • ~-........... .,..... .....• , ............ ,_ 
e-. - ...-nc IIIII .....,_....tar 111111 .IIIII ., 011 peve •· 

0. AI .., lillie .,.... ltll ._.. ,..,, wu "*" IIIII! 10 ... Of "'""' IIOCL 

Ill ................. ".., lllltlllflt-lt ;g., .. c ... 
.. If ................. "- ODf'DIIIIIIOIIt 0 .,. (3,.. 
• If IIIII ........ .._. _ _,..IIOIIIOWNII • -treiiM. Clltect"r or 

........., ......... .....,., CJ.,. 0 ... 
" .. " • • .. ..,. • ._........,.." --""· see Stmt One 

'· ....... ........, ..._ .......... l'trllll • ...,. ftlllr? I! y" o ... 
........ ... Net Income tor Stale IJUIPOIII (from nne~ page 2, or line 24, Schedule R (Form 1001 ......... • " 

( .. W,::>j4) , .. ... TAX % of amount on line " r11e lnatructlon Cl ....•...•.•.......•................ .. 200 ... Financial corporation OffHt canyover allowable , ... SOecttlc une ,.. ..... lnatrvctloft). • • • . • • • • . • • . . . • . • . . . . • • . . . . . • • • • . • • • • . • . • . . . • . . • • • • Olllel "· % of alftOUnt on line • ..••.•...•.....•••••••..•••..••.• ., ... Net offMt.lubtract line 47 frolft Hne • .....•..•...•.•..••..••..•...........••...•....... • .. IALANCL Sul»tract line 41 from line 41 CNlltlt tftlft ...... ,.of t.IIMI aline .. •llllftlftlullltut ••.••. • 200 c..-. .. Total Crldna from "_..a._ s'chldu1e c ............•..................................... · 10 

''· TAX IALANCI (nOt leU tftln mtnlmum tu II IPOtlcaltlet.SuOtract line 10 from line 41 ........• ., 200 ,_ .. Tu on Pr.t.,.,.lncome lattacttlcMclule '''onn 1CIII. ... lnetructiOfta .n ................ • a .. TOTAL TAX. Add linea 11 and II .. · .................................................... • u 200 ... erec~na: ,.,. c. Owerp&Wiftlftl trom , •• ....,.. u a crldn ...................... llotCit - .. , .. IIUinatiCI ... ,.,.....,. .................................... IMM 
• hid w1111 apptlcatlon tor atenaaon of time to file rwtum •••••••••••• I Met 
.. - t.d ........... ",.,..., .,.. ''" ,_ lnelr." .• I Me M ... TAX DUI.IutttfiCt line 51 from line 13. 'AY AMOUNT WITH RETURN .•••••.••••••••.• · · · . · • II 200 ...... '-"-" .... applicable ............................................................ _ .... 1.._..1 .... (CMck 0 II '""' 5a II attaclled .... Instruction M) ...... .. OYiflPAYIIINT.SubtractllneUtromHneS. ....................... I M I I 

"· Inter amount of 11ne ee to 11e credited to 1115 t~ttmated tu .•..••..• • r 17 I I .. Elder llnOUftt ofllne It JOV want refunded ........................... · • · .. · · .. · · · · .. · · · • • - " 
.. _ ... ... , ........... -,...,..,-. ., ........ .,.....,, ...... _, ... _,.,.,. ....... ......... ~ 1,.. Dill , ........ l ...l ...... 

Dill == 
,, ,...,.... _ ... _..,..., ...,_ ......... ~ •CJ , ... ....... ,.,... ,....,__ t .... ILL•. 

=--~=· ... ·-,... ,,....... ,. 
• ....... ...... w PMNCMIA TA& lOUD- llaiiW: PMNCM .. TAIIOAAD, IACMIIIJITO.CAUPORNIA 11117_.., 

, ... , 
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CALCULATION OF NET INCOME (S.elnatnactlon I) FORM 100 
UN-

1. Gross rtctlpta or gro11 111ft .................... less: Atturna and allowances ................... 
L Leta: Coat of QOOCIIIOICI (Sc:ftldult A) and/Or ooeraUons (attacft scftldult) ........................... 
a. GroaaOtOtlt •• a • e • e e I I I I I • o I I I I I e I I I a 1 0 I e e a I a I a I I a I 0 a I 0 I 0 e 0 a I I I I I a a I 0 a I I I I I a I I I I e t I a • e 1 1 o 1 0 , .. Dtvlcs.ftdl (lttleft tc:hedule) •....................................•...•........................ 

•• tnttrllt on Obligations of tftt Unlttd Statts and U.S. tnstrumtntalltlll .............................. .. Otfttr •nttrtst (altacft scfttdule) ...................................••......................... 
7. Gross rtnta •••••••••••• 0 •••••••••••••••••••••••••••• 0 •••••••••••••• 0. 0 ••••••• 0 ••••••••• 0 ••• 

•• Gross royalties ...•........................................................................ _ 

•• (I) Ntt capital gains (ttttcft Ftdtrtl Scfttdult D (Form 1120)) •••••••••••••••••••••••• 0 0 ••••• 0 ••••• 

(b) Ordinary ga1n (IOII)(atttCft Ftdtttl Form 4791) ................................ • ............... ' 
10. Otfttr •ncome (attach schedule) ...................•........................................... 
11. TOTAL Income (add 11n11 3 to 10. inctusiYt) 0 0 0 e 0 a • I a I a a o o o o • o a a o a a a a a a• a o o o o o a a I I • a o o a o o o o o o o o 

Capltil lola canyOMr deducted on line tea) must be rHtcwed to Income on line 32. 
Any net apltallolt not re,orttd on line ICI) mey M dtductld on nne •· 

12. Comoenaation of ottlctll (Schedule E) .................................... 
13. Salaries anCI ••o•• (not deducted tlatwl'ltrt) .............................. , .. Atpatrs ....••.•.•...•.... : . •..•............. · · · · ...... · · · · ...• · · · · · · · , .. BaCI CltOts (Scl'ltdute F lfrtHrvt mtti'IOCS is used) ........................... , .. Rents . ............................................................... 
17. T •••• (Scfttdult 8\ ..•••••.••.•.......•....................•........... , .. lnttrttt .. S.. f.~a.J. .~~. ~~~. · · · · · · · · · · · · · · · · · · · · · · · 
''· Contribution• (attact\ schedulet ......................................... .. AmortizatiOn (Scl'ltdule G-FTI 3115} •••••.••.......••.•..••.••••••••.••.• 

21. Depreciation (Scl'ltdute G·FTB 3111) ..................................... 
22. Depletion (attach scfttelule) •••.•••....•.......................•......... 
D. Advtnislno ................................. 0 0 •••••••••••••••••••••••• 

- 24. Pension, prottt·sl'lar•no, etc., plana ....................................... 
25. Employ" Otneflt plant ...••........•.................................. 
21. Otl'ltr deduction• (attact\ ICfttdult) ...................................... 
17. TOTAL Cltductiona (aCICIIIntl 12 to 21. inclusive• ............................................. 
21. Net income before State aCIIustmtntstsubtract lint 27 from lint 1 1) ..•.......................... !847' J!.2~ 
21. Amount dtducttCI tor tortiOn of CIOmtstic tu on or according to or measur8d 1:1y income ol profits . ..... 35,210 
30. Amount Cltelucttd tor tu unelef tftt provlaiona of tnt lank anCI Corootttlon Tu Law .•.•...•.......... 
S1. Interest on government Obttgattona ••••••••..•...•.•....•..•••••••••••••••.•..•..•.•.•.••...... 
u. Net capital lOti c:anyover dtdUcttd on llnel(l) ....................... , .......................... 
31. Dtprtciatton In ••c111 of amouftt IIIOwtd unftf Stitt law (Schedule G) •• : ••..••......•.. · ..•.••..... 464,350 
II. AmortiZation in ••ella of amount aiiOwtd undtt Stattlaw (Scfttdutt G) •.••.•...••.••••............. 
31. Otfter additions (attic" scfttduttt •••••......•....•••...•.••...••••.•......•.... · · · · • • · · · · · · · · · .. Total of llntt 21 to 31, tnctuswe • • • • • • • • . . . . . . . . . . . . . . • . . • • . . •.••••.•••.••.•••••.... · • · · · · · · · (347,452) 

31. tnttrcomNftY Clhtclenda to ••tlftt paid from butlntll income tnctuCitd In 1 com-

Olntd report ••••••••••••.•••••••.•••.••... ··········•·····••••••••·•·· .. Other Cl~ recetiiM •••••••••••.•.•...........................•.... 

•• Capltalloute not dtducttd on tlntl(a) cattacft scl'ltdult, ...•...•••....•••.. .. Contributlona In uceaa of allowiDit fteltrtl Cltduction on lint 11 ..•......•... 
41. Otl'ler dtductiOfta (lttacflschtduttt ...................................... 
Q. Total ot lines 37 to •1,1nctustve ••.•...•.............•••..•••.•••.•.•• • • • • • · · • • · · • • · • • · • · · · · · 
a. Net Income antt State 1dlu1llllents csulttllctllne •2 from lint M) .......................... · · · · · .. · p47' 4521 

If all Income Ia deriYed from aourcea within thla State enter amount of line 43 on line 44, peg• 1. 

If Income It derived from toun:ea both within and without thla Stat•, complete Schedule R 
(Form 100) and enter amount of line 24 from ScheduleR (Form 100) on line 44, page 1. 
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FOAM 100 (1t 
ICHEDULI A - COST 0, GOODS SOLD , 

lnwefttOtr at Mglftftl"f of ,.., •••••••••••••••..•.•••••••..••..•.••..•••••••...•..••.•........... 
' a MeteNftCIIM OOUfl\t tor manufacture 01 Hie 

I 1 I I I I I I I I I I I I I I I I I I I I I I I I I I I I I I I I I I I I I I I I I I I I I I I I I I I 2 
3 .... ,....ftd ................................................................................ 3 • OtW coeta caHecft ecfteclulta ••••••••••••••....••.•••.•.•..•..•••••••••••••...•••.•.•••••••••.• • I Totll - Add liMe 1 t~Vougft • , •••• , , , ••••••.... , , , , .............•.. , , , •..• , , .. , , •.•...••••.••. , 5 • tn-.ntorr at tftd of year 

I I I I I I I I I I I o I 1 I o • I I I I 0 o o o I I I 0 0 0 I 0 o I 1 o o 11 o o 1 o 1 It 11111111 o 1111110 o 0 0 o o o o o • 7 Cott of goods sold - Subtract line I from line 5. Enter htrt a net on line 2, page 2 •...................... 7 

Mtthoa of ln~tor, waluatiOft • . • • • • • • • . • . • • • . • . . . • . • . . . . . • . . . . . . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
Was tl\ert any aubatantlal change In"" manfttf of determlnl"f QuantiiiH, cotta, or waluallona bttwHn opening and ctos•no tnventor 

0 YH 0 No If "Yte "attach en tiPianatlon Enter C.llfornta 11111 permit numoer llf anyt • . . ..................... . . 

SCHEDULE I - TAXIS DEDUCTED SCHEDULE C - TAX CREDITS 
NATURE OF TAX TAXING AUTHORITY AMOUNT 1. Agricultural Irrigation EQuipment ..... 

Payroll IRS, CA, VA 53.022 2. Jobs Tu CredttCtl .......•.......... .. (Note) 3 505 3. Energy ConHrvauon ................ '"" ·lo.Y 

Incare CA 35.210 '· Rldtaharlnt ....................... 
Lic::enc::es (Note) 155 5. Alcol\otfuel dtwlcl .................. 

1. SOlar Enargy •••.................... 
Note: Oranqe c ~ty, CA, Arlin:rt On Coun~J 7. Computer Donation (lnalllutlont •...... 

VA 1. Other lattacl\ echedulttl ...•......... 
Total Ta••• DecluctM 91 892 Total rEnter on ~u• 1 lint 501 ........... 
SCHEDULE I- COMPENSATION OF OFFICERS ............. ,........,_,.. .. 

'-.._ ........ .. ...... ....., ....... ...... ... ..... .. Alii-' .. _..._ .... ........ &.c=- L,...,.. 
% % % 
% % 'At 
-~ % ~ 
% % ~ 

Total OOfftMf\Mtloft of offloerl- lnttr""' and Oft HM 12. Dan 2 .................................. 
SCHEDULE , - lAO DEITI - RESERVE METHOD 

1. ......................... ...._ .. , ........... .., ................... ............... .. c....,..... .. .......... I. AIMUIIt cftartM 7 ll.tM"-IOIIIM .................. ,.., ....... .....,.,. Mlltl 11 tfWI of .,..., ,.. ,. ....... 
1171 .. ,. 

-,., 
.. ,. 

1113 , .. 
ICHEDULI • - DIPRICIATlON AND AMOimZATION (lftHII I detaiiM ............ _~of ... of IN ...... 1ft '"'' ICNdUiel ....... , ..... a. OtMr , ... .a... 

,.. ___ 
,..._..__, ... (AM 

1. Stralfl\t line metftOII ••••••••• 169.350 
a. Decllnlnt balance meiMd .•••• 
3. Sum of ,..ra41flta method ••• 

'· laNd on untta of productloft •• 
5. Other (apeclfy) .............. ...... 857.025 I. Claimed under ACRS • ...., ••• 
7. Total dtOnlelatloft claliMd • , •• 1.026.375 
L Allowlble forStata ,_,,_.. •• c::..... 'n.r!o 562,025 
t. •Oaprtciatioft actluatmanl ••••• 464 350 

Total of ... t. ooluiiUia t IM I 
..... , ....... ._ ..................................... M. , ........................ , .............................. ,. 

, ..... ..cn. ca ...... ..__.._... .. ,...., ~eeeMN• c.• a....., 
.,..._~._ ... , .... ,..m-.....,....._ ... ....,....., 

.395 
.!1 . 

. •.' 

Part L AMO"TIZATION CLAIMID 

1. Pollution COfttiOI ftcJIIttet .•.... 
a. Cogtntratloft eQuipment ..•.... 
S. AHtmatlve Energy EQulpfMftt ... 
•· llteaureft or tsperlmtntal •.•... 
1. bptoratton and dtwt!Opment ... 

I. Otl\er (IPICifyt • • • • · • • • • • · · · · · · 
7. Total amortiZation claimed ..... 
1. AllowaDit tor State purpoua ... 
t. • AmortiUtiOft adjuetmtftt ..••... 

IIIOTI:.,.AaHIG....,...CteettNtflodC1M. ••• ,._ n 'Ill• ..-,. ...,.,.,. ...,......_,.lute,.,,... .. .,. .. oT .... 
.. ....., u.n • u.,. UMit N_, Aa••· 

1006~3 



, .•. FORM tt 

ASSE-TS ~ u 

'· ca. ......................................... t-------t-----+--------1--
.. TrMeftOiei.,..IOOOUnte,....UII .............. t------t-----1---·--~~-

(I)LIIIaltiWance••--· •••••............ 1------t-----+------~--
L ,.._., ...................................... . 
&. Gow1 oolloatlona: c. U.$. ancllnttruiMfttallt ....... . 

f't Stitt. IUDdlwiiiOnl t'*tof, etc., , , ............ . 
L Ot._ CVfftftt IIMtl (attaeft ICftedulea ••.•.•.•. · · · 
L LMN to atoekM~de~Wftlcerl Cattacfttcftedutet ... . 
'· Morttaoe and reat •••••toant .................. . 
L OIIW lftWMti'Mfttltlttaci'IICftedullt •••••• ' •• · • • • • f------+------i-------+---
1. lulldlfttl lftdotfter ..... ..,. .................. 1------+-----+-----4---

(I)LIIIICCUiftUIIteddeOreclatloft ••••••••••.••• • • 1------+-----f------+---
tL Deoletllde .................................... 1------+------+----·---+---

Cat Leaaaccumutateddeplltloft •••..••.•.•.....•. t-------t-----+-------4---
11. LlftCI (net ot any amortlaat...., •••••••••••••.•..•.• 1------+-----t-------~--
tL lntantlbleallltl(lmoftiUtllone,t .•••.•..•...... 1--------+-----+--------+--­

(I)Lauaccumutattd amoftllltloft .••••••••....•.• 1-------+------+------....t--­
ta. Otflat aauta (lttacll tcfttdutlt ••••••••••.•...... · 
tf. TotaiiUitl ..••••.••.•.•••••••••. • • • · · • • • • 
liAHill Til SANDS TOCKHOLDER S EQUITY 

tl. Acoot.nta ,., .............................. • • • • 
tL Mto-. no• Mndiflyllllllft illl tl'lan t yr .•••.• 
t7. OtiW CVfftftt llalltlltlll (lttaeft ICMdull) •••••.••• · 

tl. LoaM ffOift II~ •••••.•••••••••••• ·• •••• · 
tL Mt ..... not11. ~Mandl payRIIIft t Jf. •mare .•...•. 
a Olftlt UaltllltliiCattaclttctltdullt ................. 1-------+------+--------+----
1'1. Clpttatetoell: caa ltreflrrldatocll ................. 1-------1-----t----·-~---

MConunoftatocll ••••••••••••....• t-------+-----+-----·--+---
a Palfl.fft or Cltltll IUIDiua (attacll reconclllatiOnt •.•• 
a ... lalntd lllftlnti-AJ.,..,..ted(attacft ICII.) •.... 
... ................. -Una ........................ . .. ......... .,....., .... ······················ 
& , ............. tu . . . . . . . . . . . . . . . . . • . . . . 1------1 
......................................... 1------t 
f. TUUIIIncomt not,.. ..... on ..... IIIIa ................................................ 

• ••••••••••••••••• ••••••••• •••••••••••• 0 •••• 0 0 ••••• ,..,,...... ................................... . 
. .. . . .. . . .. .. .................... .... ........ .. . . . . . '-----...t L DtductiOn 1ft tllll ... ........ not Cftlltltd 

qalftlt IIOOillftcOml tNe Jill (ltemlllt L ......... raaardld • IMM*I INI ,_,not 
Cltducttd In-............... 
(II Dettrecta~ •••••••••• I ................. . 
(Itt Dllttetloft ••••••••••••••••••..•••••••••.•. 

~ ........................................ ~-----t 
.. ouw lnCfUIII ca........ ...................... . 

. · .. ··· .............................................. . .. ·. . ............................. ········· ............ . 

(It .,.,........ • • • • • • • • • .... .. .. .. .. . . .. . . 

(D) DloletiOn ............. I ............ . 

················································· . 
················································. 

--··················· 1----
CCI, ••• ,., • • . • . . . . . . . . . . . . 1-----

.. OtMtdee1111"(11tm_, ............... . 

·········································· .... 
··············································· .................................................... 

.................................................... f. Totatotllftllllftdl •••.............. ~o----
1------t L lalanct at end ot 

.. ""·"'"'. 



CALIFORNIA 

SCHEDULER 
(Form 10Gt 

..... 

SCHEDULE OF APPORTIONMENT AND ALLOCATION OF INCOME 

(F•Income.Yeara ltglnnl,.la 1111 and La.., 

For Calendar Year 19 ----

Or for year beaua April 1 • 19·...:::8~4 __ and ended :1arc;h 31 ,19·..iii8w5 __ 

c.Mionlll C...lle ......... 

Short Brothers (USA), Inc. 256 88201 ......_ __ 
2011 Crys-..al Drive, Suite 713 

c., .... 
"Ar lingtor: r 

.... Zl'­
'2202 

Attach thla tom to Corporation Franchl11 or Income Tax Retum (Fonn 100) 1ncl tile It with the Franchltt Tax 
loard, S.cramento, Calltomla 15117. Complete Schedule R·7, Pill 4, It applicable (Ill lnatructlon 1). 

Fill In p1~ 1 and complete Ill achlclulea which a,. appropriate. 1M lnetruc:tlona on Pit•• 5 through 1. 

1. het Income 1fter Stttt 1d)uatmenta (from Form 100, Pll• 2, Unt a) . . . . . . . . . . . . . . . . . . . . . . .---t~.~~r 3~41~ 74..,.15*'2! l~....-__ 

NONBUSINESS INCOME OR LOSSES 
2. Olvodtndl Included In lint 1 and not deducted at linea 37 and 31 of return 
3. lnttrNt (attach schtdult) ~. ~~ .~~~.......... 30.919 
4. Income (or lOll) from rtntal or propeny (Schedule R-3) ••••••••••• 
5. Aoyaltiel (attach tchtdult) •••••.•••••••••.•••••••.•.•••••••• 
I. Gain (Of lOll) from Nle of aastta (Schedule R-4) •••••••••••••••• 
7. Pannet~hlp Income (or Iota) (attach achedult) ••••••••••••••..•• 
I. Mlacell.aneoualncome (or lOll) (attach schedule) .•••.•••••••••• 
1. Total (add linea 2 to l,lnclualve).. • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • . • t----~30~9~1~9 __ _ 

10. Balance (subtract lint I from lint 1) • • • • . • . • • . • . . • • . . . • • • . . . . • . . . • • • • . • . . • • • . . • . . . . . . . l--_,(10113..-.78:.o•r-:3:.o.i.:..l l'----
11. Add: lntttNt offut (from SC:htdult A-I, lint 7 or lint 11) ••••••••••••••••••••••••••••••••• t---..=:.30~9~1~9 __ _ 
12. lualntta lr.=me from aourcM bOthowlthln and without thla State (add llntl 10 and 11) • • • • • • ...,_._< ... ! J.oo::.4.:..7 ·~· 4~ 52}~--
13. ApportiOft. 3..91.. ~ (lchldult R-1) ot lint 12 .. Income from ltUatM .. anrtDutUit to tlll8 State . . • • • . • 1---(~2:=:..0 ""5=.=3.;:.4 )~--

NONIUIINESIINCOME (OR LOIIII) WHOU Y A1TJUIUTAILI TO CALIPORNIA " ........ ...., ............. c.,.,.,...,.,. .... , ........ If ... .., ... 
....... ..... .. ... I& .. IH a, eN..,.,.,..._ DeN K 

14. DIYidtftcla and tmer.at Income CtUPI)'If'r. commtrclaJ domicile In Clllfoml• 
(at Dtvtclenda (IIICitiCIId In line 2 ataow'e) • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • ,_ _____ _ 
(b) lnt.rnt (lrteltldld In tine 3 above) . • • • • . • . • • • . • • . . • . • • • • • • • • • • • • • • • • . • • • • • . . . • . . ......, _____ _ 

15. Income cor toea) from rental or property (Schtclult R-3). • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 1--------
11. -altiel (attac" acftldule) ••.•••••••••.••.•.........•....•.•......•....•....... · 1--------
17. Gain (Of loaa) from Hit of aiUtl (8chedule A-4) ................................. • • • • 1--------
11. Partnttahlp Income (Ot loaa) (attach achedult) ••••••.•••••••••••••••••••••••••••••• • 1--------
11. Mlacellaneoua Income cor ION) (attach achtelult). • . • • . • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • t--------
20. Total C.cld linea 13 ~o 11,1nclual¥e) • • • • • • • • • • • • • • • • • . • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • ......, _____ _ 
21. Leal: lntartat oftatt (from lint 1 1) allocated to lncomelncludtd on linn 14(1) and 14 (b) (I.e. 

lint 11 multiplied bJ the rat:o of tftt 1um ot linea 14 (a) ancl14 (b), UO¥t. dlvtded br tftt aum 
of lin. 2 llld 3, .!I:»>we) • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • a-----~---

22. Net lnc:Omt ior 3tate purpottl btfort contrlbutlona ad)ultment (tubtract lint 21 from lint 20) ( 20 • 534} 
23. ContrlbutiOM acl)uatment (ScheduleR-e. Add to (lubtract from) lint 22). • • • • • • • • • • • • • • • • • • • t--(:--=:"2 o=-,-=5~3"'!":4 )~--
24. Ntt lncorM for State purpoeee. Enter hert and on P~ 100 page 1, lint .t4 ••••••••••••••••• 

------------------~.--------------------~--(MY., .. , . 397 
PAGE 1 
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SCHEDULE R·1 - APPORTIONMENT FORMULA 
11M ,....,,.. ,,.,. .............. , .... , '" • .,.,.. TOTAL WITHIN AND TOTAL PERCEP'IT ................ ,... ......... .,.,. ·~ .,,. ...... WITHOUT THI ITATI WITHIN THI STATE WITioiiN Tlolc s· ..... ,.. . .-. . .,...., .,.,..,.. ..... , ... Ill 1'1 (DI • Ill 

1. AVIMQI ,.arty walut of owned real ana tanolbll 
""onal prooeftY uHCIIn tftl Dua1ne11. a-.,...,.,: 

(Omit centa) (Omet cen~a) 

,.,.,...,.., ................. ., ....... .,..., ... ,.,.,.,.. .,, 
Me .................. ., __..,..,."' .,..,..., 

Inventory •••••.•........•••.....•...... 
Bulldlnga •..••.•............•.. ~ ....... 
Machinery and equipment ••...•.••....... 6.759,057 911,631 
Furniture and fixtures ..•••...•.......... 128.973 29.658 
Delivery equipment ..................... 
Land •••••••.•••...•.••••••••..•..•.••• 
Otner tangible asaets (attach schedule)~~ 2,841,621 338.747 

Rented property used In tne buslnesa: 'l.nreE 

Caoitallze oer lnstructtona ••••••..•.•..••.• 24.099,984 1,009,601 
TOTAL PROPERTY VALUES •....•...... 33.829.635 2.289,637 . ... 6 .• 7.7. ~ .. 

2. Wagea, salarlea, commiaatona, and otl'ler com· 
.pensatlon of employHI related to bualnell in· 
come Included In retum "',.. _,_.,...,..,"' ...,_ 
ttl .... ,..,.,_.,.,..,.,.,....,..._ ....... ,., CM#Ielftle .,_.,.,_, ,..,,._ ""'""" ,,... ' ..,,.,.. .,,.,.,, .... , 

TOTAL WAGES AND SALARIES .••••.•.• 926,676 73,327 .... 7 .• 9.1 '· .. 
3. Salet (grou recllfll. ••• retuma lftCI llloweM•-= 

(al S..ltt Clellver.a or lftiDDICI to Clllf. purcflalltt: 25,787 
( 1) Shlppeel from OUIIICII california •........•... 25,787 
(2) Sfttpp.a from within C&llfomta •••..•••...... 

(Dl Satn afttpp.a from California to: 
(1) The Unltld Stat11 Government •••.•.•....... 
(2) Purcflaaera In a ttate wftere tM taxpayer 
woulel f'ot 1M tuatle (t.o, unaer Public Law 
11-272) •••..••.••••••.••••••••••••••••.•.••. 

(C, OU•er arost rtcliPtl (tefttl. tOYIItl ... lfti.,HI. ate.) ..• 9,4-34,~ -zu '-~~~ 
TOTAL SALES •••••••••.•.•....... a A~n 1an ?CICI nQQ 3.05' 

Total percent (sum ot tl'le percentage• above) •••• . .. 1:7 .• i3 ..... 
Average percent ('Ia of total percent) to llnt13, pt.t .... . .. . 5.. 91' . .. . 

ICHIDULI R·2 - SALIS AND GINIRAL QUUnONNAIRI 
1. OeacnM briefly ,,.. nature ana ._.tlonCa) Of your Cl!lfornta buatne11 actlvitiH, anelatatt the ••act tltlt anCICII'inc•pal bus•ness •c 

of any Joint wenture or ""'*""• w,..,._ IOcateclln wh~ tftl COfltOIIIIOn hll aft interut ~ .off ice. ::r:v.:.. -:.; ,. 
califomia. offiQ& .cJQs.S .Janaz:y. Jl,. .198.5- .. All. property .. and. perscmel. .transferee ... 
~·~.Qt •.. ~ 4thaz: .cali.fomia .~tez::est. •.................................................. 

2. Don ,,.. California ..... Hture In Scftlclule R-1 lftCiuCII (1) all 11111 Cllllverecl rrom CaJifornia wftert purcftaaee• ia tl'le u.s. Govern 
and CZ) all talle e~e~-.. tfOtft Clllfontla to atatllln wfllcft thll "'"'atloft lt·lnunune uneltr Public Law •2121 If n· ·t, pleaseear::u. 
~.sales .am. deliwz:ed .fx:c:m .CAl.ifcmia ...... ~. s:1oM .~ .. 4PP.~Y .. w .. ~. ~~t;~q~~-· . 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

S. Are tMIIIIOUftiiiiiOwft Oft lftle 2 tflroutlt I Of Sc"ICIUII Rlncl eotumn (1). ScftHUII R·1 tfte aame lllftOII rtpCI1edln returns or 'I' 

to other ttalll uMir tM Unlfonn Dlwlllon Of Income for Tu Purooan Act'? It not, plUM 11plaln (Ill nraorapft 11 of lnsuucttonsl .. 
Aacunta.am.the.SIIIe,.SICf!Slt.V.itginjA.~ta.th$.A~fM~.o~.~J.~.j.nc~. ~q.;t..iJ:ls.~. 
rent. :xp:::• . .i.D. capital iztr.; .~ •.............................................................. 

ICHIDUU N- NIT INCOME (OR LOIS) 'ROM RENTAL 0' NONIUSINIII PROPIERTY 

Not .a.l"'&"'\1 ;,.. .. hJa TOTAL WITMOUT THI STATI TO'rAL WITHIN THE STA 

Income from rente .............................................. 
DIDUCTIONI 

Tu• .......... ~ .............................................. 
Depreciation • • • • • • • • • • • • • • • • • • • • • • • • • • • • • . . . . • . . • . . • • . . • • . • • . • • 
lnte~at paid to carry lndebtecii\IU of lncom. producing property ...... 
Maintenance aM upk.., ••••••••••••••••••••••••...•.••••••••••• 
Other expen••• (attach achedule) •••••••••••••••••••..•..••••••••• 

TOTAL DIDUcnGNI .......................................... 
Net Income cor Lou) from rente •••••••••• . t398 .................. 



PAQEI 
ICHIDULI R~ - PROPIT (OR LOIS) PROII IALI OP NONIUIINIU AIIITI 

CIIIIIIIII ........... ,, ... ....., ........ INI ...... CI ................ .....,.,WftiCtiiiM .................. ., ............. ~ .... ICI ... Ift "'" ••••• 
.. ... ..... M ..... M ....... ....-., ... I 111111 II .... II ..... -~ llltlfttl ........... ......,_If.....,.,.. •• ............ IIIII IIIIa State. 

SITUI "IAL ISTATI AND OTHE,_ TANQIILE AISI1S INTANGIILI ASSITS 
DIICIUPTION ~ PR0Nm IOLD OP ,Ofll COl lOIII wiii'IOvl ,.,, cor .... , wllfttn Jiiiftl tor IOel)wtiiiOut ltfofll (01 IOMI w1111111 

JIIM)'I,_TY ,,.,, ... ,,_.Slate '"' ..... '"' •.... 
~ ~, ;,...;ak1.r:a 

Total Pfoflt_lot lOIII 

ICHIDULI R·l- COMPUTAnON OP INTIREIT OFFSET 
(Complete If Schtclult A·1 Ia ttQulrld. See lnatructton 7.) 

1. Totallnttrtlt tll)tnlt .•...•.•.......................................... 
2. Ltu: Nonbualntu lnttrtlt t•Otntt dtclucttcl In arriving at llntt 2 through I, 

page 1, Schtelutt R (Fetm 100) ..................................... . 
3. latanct of inttrtat t•Otntt (lint t 1111 lint 2) ...................................................... t--...Q.;~~I.;)...---

•· Totallnttrtst lncomt,llntl 5, I and 31, Pill 2 of Fetm tOO .•...•.•..•••••••• 
5. Lt11: Nonbualnell lntereat Income (line 3, page 1, Schtclula A (Form 1 00)) • ... . 
I. lualneea Inter••• Income (line • 111111ne 5) ........................................................ t--~"""'....,.,.. .. ;._ __ 
7. lalanct (lint 3 1111 lint 1). If line I ••cteda line 3, enter ''0" htrt and on lint 11, page 1, Schtelull R 

(Fetm 100) and Clo not complete Dalance of thta achtclute ...............•..•.•....................... t--...1..-'~.....,.t.W..---

I. Total Cllvlclenellncome •••••••••....•.•...•.•••..................••.•.. • 
t. Ltu: Amount• enterld on llfttl37 anel31, page 2 of rtturn ............•.••.• 

10. lalanct (lint lllullnt I) •...•...........•................................... · · ..... · · . · · · · · · · · · t--------
11. lualneu dtvtdencllncome .••••..•••..•..•••.•.....••..........••••..••. 
12. Lila: Amount• entlltel Oft llntt 37 anel .. PlOt 2 of rttum aHriDutaDie to 

Dualftlll CllvtdencllftCOfN ..••....•••..••••.................•...... 
13. Net bualneaa diYtellnellncome (llnt11 llllllnt12) ....................................................... _ ....... _......, __ _ 

1.. lalanct "'"' 10 .... lint 13) ••••••••.•••••••••••....................•....•.•.•••....•.•..•....... 1--....io:A-._ __ _ 
11. Total nonbullneulnttrtlt ancl Cllvldlnet Income (lint 5 plutllnt1•) .....•••••.••..••••••.•........••.. 1---..,...r.~"'-""""'-~~--
11. lftttr hire aftei.Oft lint 11, page 1, Schtelult R (Porm 1oot, tht lelltr of lint 7 or llnt15, aDoft .............. '--====!::!!!::1!::::!!=!::::::!!=== 

If lnttr•t anellat Cll¥klencllncomt 11 reoorttel Oft lint t•. PIOI 1, enter on llnt21, Pill t, the allocaDit portion of line 1e. 
(Itt lnltructiOftl) It no lnttrnt or diYicttnCIJncomt II rtporttel on lint 1•. NOt 1. CIO not dteluct any lnter•t upen11 on line 21. page 1. 

• If rtt&1m flied under Chapter 3, Include •••met lntettat Cllductld on lint •t of Form tOO. 
ICHIDUU N - DIDUCTIILI CONTRIIUTIONI AD.IUITIIIN'T 

1. Total COfttr1butlona paid •••••••••••••••••••••••••••••••••••••.••••••••••••••• • • • • • • • • • • • • · · • • • • 
2.. Net Income atttr State actJuatmenta (11nt1, Pill 1. Schtdull R (Form 100)) •.•••••••.••••.•..•.......•• 
3. Portion of dlwldtncll Cltlluetlblt unellr 1tct1on12..cn lnel2.,.10 on lint 31. pap I of return •••.•••...•.• 
•· Contrii:Mitlona Cltclucttel (from Ptdtrllretum. pluallnt .0, page 2 of Fetm 100) ••••...••.•••.••••..•.••• 
5. Total (ldclllntl2 t11f0u11t .............................................................. Factor A 

I. Five,.,_... of aft'OUftt _.,.Oft lint I ........................................ · · · · .. · .... · · · · · · 
7. Ntt Income befort ...,.,.loft, aCIIuatmtnt (11nt22, page 1, Schtelull R (Form 100)) •.••••...........• · 
I. Portion of dl¥tdencll Cltductl.at Oft lint 311 ctomlclltd tn C.tlfornla ...•..••••.••••••••••••..•.....•••. 
t. ContrtDutlona Cllducttel (from Ftdltll rtturn. plut lint .o, e•a• 2 of Form 100) t1m11 apportionment for· 

mula percentage (Schtdutt R-1) • • • • • • • • • • • • • • • • • • • • • • • • . • . • . • • • • ••• • •• • • • • • • • • • • • • • • • · • • • • • • • • • 
tO. Total (acid 11nte 7 throuth ta .......... : ................................................. Factor I 
11. Five Ptl'cent of amount enttrld on lint tO ••••••••••.•............•.•••••••.• •••••••••••••••·••••· 

CONTIIl11111'1C*I AD.IUITIIINT 
1 z. Enter llftOUftt aftOwn Oft llnttiDOWI ..••••.•••..•••......•........•.•.•..•••••• · • · • • · · · • · · · · · • · · 
13. Amount of oontrii:Mitloftl allowa'll (Mtllfftltatlonl DIIOW, •.••.•.••••••• • • • • • • • • • • • • • • • • • • • • • • • • • • • • 
1•. CofttriiNitlana aCIJuatment (lint 12 1111 lint t3t ................................. • · • · • ...... · • · .. · .. 

lnttr dtfftnl~ca •lint D. pqe t.lcltadult R (Form 1GOa.lf line 13 taceecll line 11. enter 1 !wacllatM amount on line 1• end on line 23, ..... , .............. _1_ 
UIIITATIONS 

L It nne 1 tc~Utll or ••eteel• line I, allowaDit contriiJutlont are llmtttel to "" teaatr or lint t, or lint n. 
D. It lint t te .... than tine 1. attowaiJII contrtiMitiOftl art UmiteG to thai portion of lint 1 that Factor I (lint 10) '' to Factor A thne 51. - 399 1006~7 



·, ::--~- ,..... Ylralala llrperallen la•N Ta1 Rehlra 
~- ~~ul u~-ch .. - 4. -. ..,, FOr ca6endlt )'Ill 1 ~A.a ot tuatllc year ••"'""'' nr.r .. 1914 lfld cftdifta .• ·~ . . ..... 

A ~~~ c~==~ri=r==~~==~~I~nc~·---------------------J ---.... 
lea. ........ Q 
c ,..., ...,.. ot-.r.n=rs-=rew~~&....ll~iollllili~a&.------------...J ...................... 
o "" ..... .._ a 

7389 ........, ~......, Market· 95··3180431 

IIIPOITAMT: AnACM A CO" OP YOUI FIDEIAL IITUIN TO TMIS lnUIN 

1 Federal taxable income (from attached Federal return) ....................... . ........................... I (847' 012): 
2 (at ACRS addition (from Pan I. Line 1. Form 302t ............. . 

(b) Additions <from li~ 211 ................................ . 
.. 2(a) 257ll08 I 

I 

(b) 35,210 I .. . . I 

3 Total (add lines I . .2(a). and .2fbt) ............................ . .. 3 (554,694ll 
4 ta) ACRS subtraction cfrom P..an II. Line 2. Form 30.2t .......... . .. 4(a) -

I 

tbl Subtrac:uon" cfrom line 37l .............................. . .. . . (bl I 

S Total (line 3 minus line: ~(at and 4(bl) . . . . . . . . . . . . . . . ... . 
6 Savings and loan assoc.'s bad deht dc:~uc:tinn-Fedcral allo"ahlc ~rccnt 

.. . . . . . . . . . . 5 {554l694): 
timn line~ 

I 
.......... 6 I 

7 Virginia taxat'lle income (line: ~ minus line n) ................................... .. ··························· 7 j'~~~ I ~~~l: 
8 (a) Income of a mulustatc corporation sut'ljc:c:t to Virtrlnia tax (Schedule 

(b) Apportionment fac:tor from Schedule: A. Line 2. 3 • .a. ~-or Ill .... .._J 

A) ....................... leal ~7 231~ 
96.96 ~i· Willi: ~$?i».Z 

None, 

.. 

9 Income tax (6~ of line 7 or line R(a)) ........................................... .. ······· ···················· 
10 Tax Credits 

(a) Nei&hborhood Assistance Act Credit ....................................... .. 
(b) Renewable Enern Credit ...................................................... .. 
(c) Urban Enterprise Zone Credit ............................ . 

11 Adjusted Tax ............................................................................. . 0. 0 •••••••• 0 ••• 0 ••• 0 ••••••• 0 

12 Credits: 
(a) 1984 estimated Virainia iru.-orne tax payments ............................ .. 
(b) Prior year's overpayment ........................................................ . 
(c) Payments with extension request and other payments ................. .. 
Total credits (add lines (a). (b) and (c)) ................................ ~ ......... . ............................ 

13 Tax. due ( subtrac:l line 12 from line ( I) ............................................ . ............................ 
14 Penalty (see instructions) ............................................................. .. ............................ 
lS Interest (see instructions) ............................................................. . ···························· 
16 Addition to the tax (attach Furm ~IK') ........................................ .. ···························· 
17 T01al due (add line~ 13. 14, 15 and 16t. Alt.ch ~)·men: \luuc:hcr with thi~o iliiTIOUftt ........ 
18 Overpayment (if line 12 is laracr than line II cnt.:r U\'"'T'")m.:no ....... . ···························· 
19 Amount to be credited on 19M5 c:saimatcd tax ................................. .. ............................. 
20 Amount to be refunded (suhtr..-tlinc Ill frum lin.: IM) ...................... . ···························· 
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MilT 1-A dlldua• to FNarW tllxtble llame (dlch IChld.,..): 

21 Net incane tua. and OCher taxes which an baled on, measured by or computed with 
refetence to net ancorne . . . . . . .. .. .. . . . . . . . . . . . . . . . .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. . . . . . .. . . . . . . . . . . . . . . . . . 21 

I 
35J210 I 

22 lnteresl on s&ate obliptions adler dian Virlinia .. . .. . .. .. . ... . .. .. . . . .. . .. .. .. . . . .. . .. . ... . . . . . . .. .. . . ... 22 : 
23 Savinp and 1o1ft ..adalian's Federal bad debe deduction ............................................ 23 I 
24 Unrelated business tuable income u defined by Section 512 of the IRC (to the enent 

exduded from Line l, Pap 1) .................... .... . ...... .. . . .. .. . .. . .. . . . .. .. .. . .. ... .. . .. .. .. .. ..... .. .. .. 24 

I 
I 

25 The amount of ESOP Credit carryover deducted under Section 404(i) 
of the IRC . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 25 

I 

I 
l 

26 Other ................................ :............................... ............... ........... ........................ 26 I 

27 Total· Enter this amount on Line 2(b) ...................................................................... 27 35,210 I 

PART I- .bllectlonl from ,_, .. tauble incofM (att8Ch ICMdu .. ): 

28 Interest or dividends on obliptions or securities of the United States exempc from Slate 
income taxes but noc from Federal income taxes .. . ... .. .... .. .. .. .. .... .... .. . ........................... 28 ! 

29 Foreip dividend poa-up (Section 78 IRC) ................. .... .. .. . .. .... .. .. .. .. .... .. . .. .. ..... ........ 29 I 
30 Refund or credit of income taxes included in Federal taxable income .. ........... ................. 30 I 
31 Subplrt F inc:olne (Seclion 951 IRC) ..... .. .. ............... .. .. .• . . .. .. .. . . ..... .... .. .. . .. .. ... ... .. .. .. ..• 31 

32 1be amount of salaries and wqa noc deducted due to the 

! 
i 

Fecleral Jot. Crecil ..••.•.••••••.•..•••••...••...........•.....•.. .•...••••.••..•••••........... .. . .......•.••••••• 32 j_ 

33 Forqin source income • defined by VirJinia Code Section 51.1·322 C.7. (S. 
insG'UC:tions for limiWions) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 33 

I 
I 
I 

34 Dividends received from corporations in which the recipient owns fifty percent or more 
of the voana srock and to the eltent remainina in federallalable income .. .. .... .......... ...... 34 

I 
35 The 1maum of employer canaibutions 10 1 Ill credir ESOP for which 

a credir is allowed under Section 4CQ ollhe llC ..................................... 35 

36 Olher ................................. :........................... ...... ......... ... ...... ..... ......... ............... 36 

37 1bcal • Enter this amount on Line ~b) .................................................... ......... ......... 37 

I 
I 

_i 
None : 

PMT•-auu...,. 
31 1be cotpOraliae's boob an in can of J. Daniel Frix 

Telephol.e N....,_ «7031 769-5555 

39 Cbeck if the awpontion is a fannen' marketinJ or 1 farmen' purchasiftl cooperative association . a oonsumcr. 
cooperative ...::iation _ or other cooperative auociatioft..-. 

40 Ha your federal income tu liability been redetermined for any prior year(s) which 1111 noc previously been rep::~ned to th 
Department of 1Uation? Y• _ No X... If '"yes". srate yean Rcpon chanps under separare c::over and mad t, 

Department of Tuation, P.O. Box ~L. Richmond, Virpua %3282. 

401 100658 



-.-...... ,.. .... ...... ......... ,.. .... 
MULTIITATI CORPORATION 1984 T'RMIACTINO o.- CONDUCTING PAAT o• IWINI. WITMIN ANO PUT 

WITHOUT YllltGINIA - ALLOCAnON MD AlfOATIONMINT o• INCOMI 

,.._ ot Corpolltioa ••••• ~~ • ~~' • .(~) 1 • • I~ •......................•..................... . , . 
.................. 

l. Cit ..... IC"'w , .... et cet. I 1ft U,.. II • .._ ..... total et eel. I 1ft UM Ill 

Motor eunm 
T .... 

l.T .... .,..-. ..... ......... ...... 
None 

. ......... , ..... , .. 
,. """"'' 

2 ....... ,.,. nr ..,.. .. .._. "".._ ....... ..,..... I L 
.._ ftidl tllCIIJiioa ~Pplill- lUot ZU.)-(• ........... ) · · · · ~--------i~o....------..1 -----' 

, ....... ., .... r1e1. ,. iaauuctiou) .••.•.•••..•.••.. I~ ______ __,~._ ______ ... l ______ _ 

•· ............. rector C• iuvuctiDat) •••••••••••••••••• ~--------------~----------------~L------------·• 

s ...... ,... c.~- ............................. I ______ __.~.... ________ L. ____ _ 

'· ......,. ,_. ._ ....... ., ................. ·. . . . . .I~ -.....;;~~~..:;;;;o....~-..---....,;;..-..~--12,728,818 ~ 12,574.120 J_ 98.78 ., 

'· ,...., ...., • ~ ..... , ........ ;. . . . . . . . . . . . . . . .I ... ---~~~------..:.J~oa.ill .... 926,676 ~ 853.349 1- 92.09 ~ 

9,460,190 I 9,460,190 1-•· ......... • .......... , .......................... I .. --------......~~-------- 100.00 ~ 

'· ... " ,.._,..... .. ...... •. 'f... • e e e e e e • e e e e e a e a e a e a e e a e e e e e e a e a e e a e a a e •• G a • e e a a e e a e e e e • a i ' -
290.87 ~ 

••. U.t: .............. , •• , ......... _ • ., ....... ., ........ c fo:ea •••••••••••••••• - 96.96 ~ 

II.~ ...all..._- 1.11111111 '· ... lei ... .-.) •••••••••••••••••••••••••••• •• • • • • • • • • • • • • • • ·- !554' 694) 
0 12.1-= flllll- fl ....... ~ (f.- IJIIa I,C:II. 1)1 • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • ___ .....:;. __ 

, (554,694) 
I . a--~ te ......... ' Cia~ II ... LiiiiiJ) •••••••• • •• • • • • • • • • • • • • • • • • • .. • • • • • • • • • • • • • • • • • • - • ...o.:. :;.;;...;;..:..;:;..:;..;.c __ 

·:.-;";' 83ll 
••• ._ ........... 'lllllllla CI.IM u ........ "' • Ill ........ 2. ,, •• s •••.....•.•.................. - \ ~- ' , -

0 
IS.'- •• M • ,......_ C"- l.llll.c:.&.D ••••••••••••••••••• • • • • • • • • • • • • • • • • • • • • • · • • • • • • • • • • ---~--
I"",_......_ ~ (''--1"-"'--IC\( · "'-1() -a.J.._ __ ) t537.8Jl,l • -.--:_,..... -. • ..-Ia: .... ,._ ..... -'1 ...., ..... a • ..-~ ..... , • ._. .. •••••o••••••••••••••••-

1402 1010659 



--··Form302 Compugtlon of ACAS Deprect.tlon Adluatmenta 

• Anacn this form to your retum 
Name(s) as shown on retum 

Short Brothers (t.SA) Inc. 
Identifying number 

95-3180431 

I Part I ACAS Addition 

1. ACRS adjustment (30-/o of current year ACRS deduction) ............................. IS 257,108 

The ACRS deduction is one of several claimed on federal form 4562, however not all deductions 
claimed on form~ are subject to the 30% addition. All deductions daimed lM1der Part I, 
Section B. on form 4562 are subjeCt to the 30-/o addition regardless of whether or not a straight 
line method is used. Elections under sections 168 (e) and 179ofthe IRC are not to be considered. 

I Part II ACAS Subtractions 

1. Amortization of prtor ACRS adjustments: 

Column A 

s 

s 

s 
s 

s 

s 

Colwnn 8 
ACRS 

Addition on 
Va. Retum 

Column C 

TCUifor 
Biennium 

Column D 

s 

s 

s 
s 

Column E 
ACAS 

Subtnctton fOt 
Current Year 

None 
2. Total of Column E ................................................ · · · · · · · · · · · · · · · -------

The ACAS lddltions for pr.:edlng biennium~ are recoverable in the five taxable periods following 
the c1o1e of 1he bienni&m. A twenty percent subtraCtiOn for each endld biiMium must be taken 
on the cumtnt retum regarc1es1 of whelhlr or not there is income the IUbtrlction can reduce. A 
biennium means all taxable periods beginning in 1982 and 1983 or each two sucaedia-,g taxable 
pertodl. 

403 100600 
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,_' uu .. 
, .... aa.. ... , 
o.e .............. ,........, 
....,.... ......... SeftoiCit 

Appucaleon ror "utomatac Extensaon.ot Time 
to File Corporation Income Tax Return 

(U..-, IIICtiM 1011~»., tile llltemallttwftUt Celie) 
I .......... ... 

.... " ...... 
Short Brothers (USA), Inc. 

,, ... ..,., *'ltlflulleft IIW 

5~5-3180431 """"" ..... , ... 
2011 Crystal Drive, Suite 713 

c,., • "-"· state . .,.. z• eo11t 

Arlinqton, VA 22202-3702 
Ch«ll type of return to M fi!H: 

E) F omt 1120 0 Form 11205 0 Form 990-T 
O Form 1120-A 0 Form 990-C 0 Other (specify) .......•. 
0 Form ll20F (CIItclll'lttU• D •f you do not l'lavun oHICI oc .. of bullneu •n ,.,. u.S.) 

I C•» 1 request an autom.tiC 6-montl'ltltlftSIOft of t11ne until .De.cembu ... lS •......... l9 ... as to file the •ncome ta1: return of tl'lt corDOrat 
l\lmld aoow torcalencsaryur 19 .....••. orta1 yearend•fii ... Much .. ll.,. .............. 19 .. as 

€') If tl'lll til ,.,, 11 for less than 12 months. cl'ltck rtiiCifl: 

D ll"'lttal rttum 0 Final rttum 0 Chinn"' accountlftl periOd IDPrCIWid 0 Consohdattel return to l)e '•'ed 
2 Does thiiiOOIICitiOft alSO cover suDstd11r111 to Dt•ncludld '" 1 conSOitdltld rttum? . . 0 y 11 

If "Yts. • attach a list ttlt name. ldctrtss. and tl'lt tdentifiCitiOft number 

3 T lf'l~at!¥1 II& (Ill tnstructiOM) . . . . . 
4 CrNita: (e) OvtrNrmtnt from prtor rear allowed as 1 crldlt . 

(It) Est1matld taa Nrmtnts (dtDOS::s) for ttlt 111 year . . 
(c) leu refund of tstimatld t11 for ttlt til rear applied for on Form 44M. 

(~ Crldrt from riiUIItld •nvestment comNnlll and crldrt for ovtfPIId windfall profit II& 

(e) Crldrt for Ftdtral til on psoline and spec1al fUllS . . . . . 
S Total-Add lines 4(a) tl'lrouatt 4(e) . . . . • 
I line 5 from line 3. Tl'l11 

........... ~~-~~ ... \i.!:: ............... . . 6/.~~ :oi~i' 

General Instructions 

($«tJon ,.,Mifte .. ,,. to ,. "''""" lfr4ttw 
CGW. 11nlftl OIMIWINitOIH.) 

A. Paperworlllttductlon Act Notlce.-We 
asa for thiS 1nf0tm1tion to carry out the 
Internal Revenue laws of the Unittcf StattS. 
We need 1t to ensure tNt taJPIYiflare 
comptyl,. wttl't these taws and to allow us to 
r.,re and COllect ttte "1M amount of tu. 
You are rwcau•rld to liVe us Util informatiOn. 

I. ,,,,... ef Fonn.-Form 70CM should 
be used by a eotSIOI'Ition to rwquest an 
automate 6-monlh aten11on of time to file 
itsincometDNtum. 

The extension wil be allowed if F onn 
700.. iS filed ~ .. the dut date lnd if 
the S.lance dut an lint I is det*itld with 
a "D Coupon corainld in FTO eou,on 
Book (Form 1101). 

F ortilft corporations with an office or 
place of bus1neu '" the Unitld StattS and 
tlectinl uncltr Rfl\llations section 
1.6011-2(1). which providtsan automatic 
3-month txttnsion of time to tilt, .,. not to 
UM Form 7C)()t. If I 6-month tdtniiOft II 
antic:ipatld, thtse corporations lltOuiCI file 
Form 7C)()t by the 15th day of the 3nl 

· manti\ foiiOWt"l the Clost Of tht tu year. 

However, this e.atension dots not eatend 
the timt for PIYmtnt of taL 

(Title) 

C. Whtn and Whtrt to F11e.-Filt Form 
7001 by the due date of tht rttum with the 
Internal Revenue StNict C.nttr whtft tht 
corporatiOft wtU file the return. 
D. ,._IIJ for Not 'lflnl TIL-Section 
6651 provtdlla penalty for not PIJiftl t11 
(ottttr thin tstimatld income tu) wNn due. 

Tht lltt PIYmtnt penalty il "t .. I month 
or part of a month unltu you have 
reuonablt c:.a~ for not PIYi"l on time. If 
~ btlitve ~ ltlve ruson~blt c:.awe, 
attach an tiDianltion to ,ourrtturn. 

If rou art allowed an uttnlian of timt to 
file. you wtll not be chat~" alate P~Jmtnt 
penalty •f: the tu shown on lint 3 Car thl 
amount of taa peld by tht fiiUilr dut date 
of tht rttum) iS at ltut ~of tM ta 
shown on lint 31 of Fonn 1120, artM 
comparable lint on other returns; and you 
pay tht blllnct due sttown on the return by 
tht tltendtd due date. 
L Termination of ldensloft.-Tht IRS 
may terminate tht automatiC uttnsion at 
any timt by me•linca notice of ttnninltiOn 
to the corporetion ar to tilt PtfiOft who 
requested tht txtension. Tht notice will tMI 
mailed at ltast 10 days before the 
ttrmtnatton Gate liven in the notice. 
Specific Instructions 
Une 3-Tentative tu.-Enttr the 
tentati'le amount of income taa: for the year. 
reduced 1»y any non-refundable crtditl 
apinst tl'le tu. This w111 usually lit the taa 

shown on Form 1120. hne 31 or tl'le 
comPitablt lint frt)m otl'ler •eturns 
Unt t-lalance due.-nus •S tl'le 
amount of taa: you 1re reQwed to deoo 
FOrtllf' COfC)OfltiOinS with 1n oH1ce or~ 
of busantU 1ft tM IJMtG StiltS llld 
domestic corporat1ons must degos•t an 
lftCOITit taa DIYmt.,ts ~~~r•tl'l an FiO Cou1 

However. 1f the c:orgorat•on t•Dects 1 
hlvt 1 net operat1r1110ss carry~ck. tl'u 
corporation may reduct tl'le amount to 
deposrttd to the extent of tl"'e overP~y" 
r•ultlftl from the c;,rryDack. prov1e2•na 
other pr101 year tax haO•ht•ts "''"' bee, 
paid and I Form lUI. E.trtns•on ofTol 
for Payment of T1111 Oy a CArgorat•on 
~Pidi"'l Ntt OceratJnaLos.s C.rryb. 
accompanltl Form' 701)& s.e Rev. Ru1 
12~7. 1912·1 C.SI. 201 for details. 

lnttrtlt wtll bt c:l\lr&tG on any Pirt c 
final tu dut not Sl'lown on hne 6 The 
interest iS fiturtd f1rom ttlt or•a•nal due 
of the return to ttlt date of r»yment. 
Slcnature.-The c•rson autllot~ztd by 
corporation to Sllft tf\e return si'IOuld S•l 
the Form 7()()t. Th•s Plf\011 may De 

(1) All oHicer of the cori)Oiatoon 
(2) A duly auttlon;~ •&•"' ~"~o•CI•"III) 

of attorney. 
(3) A person curr•'"'"' t"'o••tCI to gract 

before tl'le Internal ~,,.,.,.ut ;.-.,,.ct 
(4) An attorne, or"'"' !'C :l~oOhc acco• 

q•bf• to pract•ct l)efort !"'t •RS 

,_ 7004 ... 

100661 
@ 



~:. .. • n....... ViiJinia Corporation Income Tu Retum = '~& Ya. llltJ·t... For calendar year 1985 or tuable year ~s•nninsApr.i.l. 1~ ~nd endinl41.t'.Ch ... ~t ~-~ ... 1 9 8 5 ...... 
a-.1- Short Brothers Inc. 
A Contolldlted rltUm CJ 1M._ 

BCombinednnum CJ Cr stal Dr ve Suite 713 
C Finll nnum CJ •...., ..._ 
lwn!Mtrlwelordialolutionl Arlin ton 22202 

7389 

IMPORTANT: ATTACH A COPY OF YOUR FEDERAL RETURN TO THIS RETURN 

1 Federal taxable income (from attached Federal return) . . . . . . . . . . . . . . . . . . . . . .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . I 
2 (a) ACRS addition (from Pan I. Line I. Form 302) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . %(a) 

(b) Additions (from line 27) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (b) 

3 Tocal (add lines I. 2(a), and 2(b)) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . J 
4 (a) ACRS subcraction (from Pan II. Line 2. Form 302) . . . . . . . . . . . . . . . . . . . . . . . . . . 4(a) 

(b) Subtractions (from line 37) . . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (b) 

S T~ (line 3 minus line 4(a) and 4(b)) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5 
6 Savinp and loan assoc.'s bad debt deduction-Federal allowable percent times iine S . . . .. . •. . . 6 

Amount 

(735.838)! 
183.588 : 

- i 
1552.250)! 

( 552_. 250 Y. 
; 
i 

• 
• 
• 
• 
• 
• 7 Vifsinia taxable income (lineS minus line 6) ................................................................ 7 ~ioioii--loliioi...._'+-_ 

I 

~o~ .~ou~ 

8 ·(a) Income of a multistate corporation subject to Virginia tax (Schedule A) ...................... l(a} .,.,,11991!,.;,' "",.. .. 
(b) App)rlionment factor from Schedule A. Line 2. 3. 4. S. or lU ····I ~~· WI1IIIIIIIIH1II 

9 Income tax (6~ of line 7 or line·8(a)) ......................................................................... 9 ~---N..,o~n;;.;e:;....~.: __ 
10 Tax Credits T 

(a) Neipborhood Assistance Act Credit .......................................... .._------1--1 .....,.~-
(b) Re""newable EnerJY Credit ................................................................. -----~--1• 
(c) Urban Enterprise Zone Credit . . . . . . . . . . . . . . . . . . . . . . . . . . . . . I • 
(d) Conservation Tillage Equipment Credit . .. . .. . .. .. .. . .. .. .. . .. .. . .. .. . .. . -r 1.. 

11 Adjusted Tax .......................................................................................................... II None ..... ---=~:;.:.--
12 Credits: : (a) 1985 estimated Virginia income tax paymencs .............................. ~-----~.....f 

I 
. (b) Prior year's overpayment ......................................................... ·1-------........ -t 
(c) Paymencs with extension request and ocher paymenas .................... '-------...1:~...--4 
Tolll c:redits (ildd lines (a). (b) and (c)) ................... ......... .... . ...... .. ...... ............. ........... 11 ..,_._-:':" ___ • 

13 Tu due (subtraclline 12 from line II) ........................................ :................................ ll None • • 
14 Penalty {see insuuctions) ........................................................................................... 14 : • 
15 lnteresl (see instnaclions) .. ...................... ..... .. .. .. ...... .. .. .. .. .. .. .. .. .. .. .. .. . . .. .. .. .. .. . ... .. .. . .... 15 • 
16 Addition 10 the tax (attach Fonn 50C).C) ...................................................................... 16 • 
17 Total due (add lines 13, 14, lS and 16). Atlllcb fonD 500-V with payment due ............. 17 None 1 • 
18 Overpayment (if line 12 is larlier than line II enter overpayment) .................................. .. II ..,_. _____ _ 

19 Amount to be credited on 1986 estimated tax ............................................................ .. 
19 ...,. ____ .,...._. 

20 Amount to be refunded (subtract line 19 from line _IR) ................................................. .. lO l • 

Md Cldl ntura to tbe Departmeat aiT8Udall, P.O. lox 1500, Richmond, Viqiaia 13212·1500 oe or before die lfteealla daJ ot llw rourm 
IDODda followtat tile dale ottbe taxable JIU'. CllecU should be aaade paJable to lite Depuuaeal atTaDIIOD. 

, ..... 
405 100052 



PART 1-Adcltlonl to Feder~~ taxable lnoorM (lttaeh IChlldue.,: 

21 Net income taxes and other taxes which are based on, measured by or computed with 
reference to net income . . .. . .. .. .. .. . . .. .. .. . .. .. .. . .. .... .. . .. . . . . . . . . . .. . . . .. . . .. . .. . . . . . . . • .... . . . . . . . . . . . . . . 21 

22 Interest on state obligations other than VirJinia . .. .. . . .. . . . . .. . . . . .. . . . .. . .. . . . .• . .. . • . .. . .. . . .. .. . . . . .. . 22 

23 Savinp and loan association's Federal bad debt deduction . .. . . . ... .. .. .. . . . .. .. .. .. . .. .. .. .. . . . . . . .. . 23 

24 Unrelated business taxable income as defined by Section S12 of the IRC (to the extent 
excluded from Line 1. Pap 1) .. .. ... .. ... . .. . .. .... .. .. . .. .. .. . .. .. .. . .. .. .. .. ... . .... .. .. .. .. .. .. .. .. .. .. . .. .. 24 

2S The amount of ESOP Credit carryover deducted under Section 404(i) 
of the IRC . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2S 

26 Other .................................................................................................................. 26 

27 Total • Enter this amount on Une 2(b) . ..... .. .. .. .. . .. .. . .... . ..... .. .. ......... ... ......... ..... .. ........ 27 

PART I- Subnclion1 from FedenJ taxable income (d.Hh IChedulelt: 

28 Interest or dividends on obligations or securities of the United States exempt from state 
inc:otne taxes but noto.flom Federal income taxes .................... ;..................................... 28 

29 Foreign dividend JrOSS-up (Section 78 IRC) ................................................................ 29 

30 Refund or credit of income taxes included in Federal taxable income .. .......... .... .. .... .. .. .. .. 30 

31 Subpart F income (Section 9S1 IRC) ..................................................... ~ ................... 31 

32 The amount of salaries and wages not deducted due to the 
Federal Jobs Credit ..... ... .... ..... ... . .. . . . . . ... ....................... ... . .. . . . . . . . . ..................... ....... 32 

33 Foreign source income as defined by Vsrpnia Code Section 58.1·322 
C. 7. (See instructions for limitations) ..................... 0 •••••• 0 ....... : • ....... 

0 
33 

34 Dividends received from corporations in which the recipient owns fifty percent or more 
of the voting stock and to the extent remaining in federal taxable income ................... .... . 34 

3S The amount of employer contributions to a tax credit ESOP for which 
a credit is allowed under Section 41 of the IRC ........... : . . . . . . . . . . . . . . . . . . . . . . . . 3S 

36 Other •••••••••••••••••••••••••••..•••••.•••••••••••••••••••.•.....••.... ....•.•.•••••..••••.•••..•.•.•••••.•••.•..••••• 36 

37 Total· Enter this IIDOUIIt on Une 4(b) ...................................................................... 37 

PART.- Clueltionl 

I 
- I 

1 
I 
I 
I 
I 
I 
I 

I 

- i 

! 
I 

I 
I 
! 
i 
I 

I 
l 
I 

I 
I 
I 
I 

I 
None I 

38 The corporation's books are in care of Jerry L. "Sharp LDcated at corporate address 

Telephone Number ( 703) 769-8723 

I 

-

-

I 

39 Check if tile corporation is a ·fanners' marketing or a farmen' purchasing cooperative association -· a consumers· 
cooperative association -· or other cooperative association_. 

40 Has your federal income tax liability been redetennined for any prior year(s) which has not previously been reponed to the 
Department of Taxation? Yes _ No ~. If "yes". state yean . Repci)n changes under separate cover and mail to 
Department of Taxation. P.O. Box ~L. Richmond. Virginia 23282. 

100053 



Form302 Computation of ACRS Depreciation Adjustments 19 85 
• Anach this form to your retum 

Name(s) as shown on retum 
Short Brothers (USA), Inc. I. Identifying number 

' 95-3180431 

I Part I ACRS Addition 

ACRS adjustment (30% of current year ACRS deduction) ............................. IS 183,588 
' 

The ACRS deduction is one of several claimed on federal Form 4562: however, not all de· 
ductions claimed on Form 4562 are subject to the 30% addition. All deductions claimed under 
Part I, Section B. on Form 4562 are subject to the 30% addition regardless of whether or not 
a straight line method is used. All ACRS depreciation deductions are subject to the 30% 
addition regardless of where the deduction was taken for federal tax purposes. Elections under 
Sections 168~) and 179 of the IRC are not to be considered. 

I Part II ACRS Subtractions 

1. Amortization of prior ACRS adjustments: 

Column A 

Tu.bleYMr 
Ended 

19_ 

19_ 

19_ 

19_ 

19_ 

19_ 

s 

s 

s 

s 

s 

s 

Column I 
ACRS 

Addition on 
v •. Retum 

Column C 

Total for 
Biennium 

Column D 

Recovery 
Percentage 

2. Total of Column E .............................................................. . 

The ACRS additions for preceding bienniums are recoverable in the five taxable periods 
following the close of the biennium. A twenty percent subtraction for each ended biennium 
must be taken on the current return regardless of whether or not there is income the subtraction 
can reduce. A biennium means all taxable periods beginning in 1982 and 1983: for taxable 
periods beginning after 1983. two successive taxable periods constitute a biennium. 

s 

s 

s 

s 

Column E 
ACAS 

Subtraction for 
Current Year 

100054 



INSTAUCnONS FOR PART I 

Enter ~Ofo of !he total ACRS depreciation deduction taken for federal tax purposes this year. ACRS property is all prope 
placed •n serv•ce afte~ 1980. If you elected to use an alternate ACRS method (such as straight line) the addition still appli 
Property located outs1de the Commonwealth of Virginia but depreciated using ACRS for federal tax purposes is also subt 
to the addition. 

Taxable periods other than entire calendar or fiscal year count as an entire year. If you have to file two short periOd retur 
this would constitute a biennium and amortization would begin in the next taxable period. 

INSTRUCnONS FOR PART II 

1) Column A-Enter the taxable periods included in each biennium. You may not begin to recover ACRS additions u 
returns have been filed for both taxable periods in the biennium for which a subtractior1 is being comput 
A biennium means all taxable periods beginning in 1982 and 1983; for taxable periods beginning a: 
1983, two successive taxable periods constitute a biennium. 

Column ~Enter the ACRS addition reported for each taxable period listed in Column A. 
Column c-enter the total amount reported in Column B. 
Column D-This is the recovery percentage for each taxable period. 

Column E-Multiply the amount entered in Column C by the percentage in Column 0 and enter here. You may· 
claim a deduction of more than 200fo for any one biennium. 

2) Enter the total of the amounts listed in Column E. This is your ACR$ subtraction for the current taxable period. 
A taxpayer may claim a subtraction for only those ACRS additions made by the taxpayer. For this purpose a partr 
beneficiary or shareholder is NOT deemed to have made ACRS additions reported by partnerships, estates. tru 
and electing small business corporations (Subchapter S corporation). A partner. for example, may claim an AC 
subtraction only to the extent that it is included in the partner's distributive share of the income, loss. additions c: 
subtractions for the taxable year. No adjustments are required due to any changes in the partner's ownership inter 
between the time the ACRS addition is made by the partnership and the time the ACRS subtractio,n is claimed by : 
partnership. 

EXAMPLE 

1. Amorizatlon of prior ACAS adjustments: 

Column A Column B Column C Column D 
ACAS 

Taxable Year Addition on Total for 
Ended v .. Return Biennium 

1982 $1,000.00 

1983 $1,000.00 

1·1-84-7·31-84 $500.00 

8-1-84-12·31-84 $500.00 

19 __ s 

19- s 

2. Total of Column E ......................................................... ····· 

$:olumn E 
ACRS 

Sul:.tr8Ctlon tor 
Cli.IIT8nt Year 

$400.01~ 

$200.0.) 

s 
$600.0CI 

1oonss 



VIRGIBIA: 

IB TBB CIRCUIT COURT OF ARLIBGTOB COUNTY 

SHORT BROTHERS (USA) I IBC., ) 
) 

Plaintiff, ) 
) 

v. ) Law Bo. 89-1344 
) 

ARLIBGTOB COUNTY, ) 
) 

Defendant. ) 

SECORD SUPPLEKBBTAL ABSORB OF SHORT BROTHERS (USA) 1 IBC. 
TO IBTBRROGATORIES PROPOUBDED BY ABLIBGTOB COUNTY 

Short Brothers (USA), Inc. (Short Brothers), by counsel, 

pursuant to Rule 4:8 of the Rules of the supreme Court of 

Virginia and the Order of the court, states the following as its 

Second Supplemental Answers to Interrogatories Propounded by 

Arlington County: 

Interrogatory No. 1: 

Identify each transaction from which or because of which 
Applicant received monies in calendar years 1984 through 1986 
including: 

a. The nature of each transaction: 
b. The products or services involved in each transaction; 
c. The persons who were parties to each transaction: 
d. The persons responsible for financing each transaction: 
e. The individuals who were employees of Applicant who had 

any role in each transaction; and 
f. The entire amount of monies received by Applicant or any 

of its affiliates or parent from each transaction specifying the 
date received. 

ANSWER: 

The information sought by Interrogatory No. 1 relative to 

the 1986 tax year may be obtained from Short Brothers' business 

recqrds. Pursuant to Rule 4:8(f) of the Rules of the Supreme 
.Jo'. i 
. .. : ,·I 



- 4 -

ANSWER: 

With respect to subpart (d), the insurance agent that 

provided Short Brothers' insurance policy for the 1986 tax yealr 

was Ian R. Clubb, Executive Director, Willis Faber & Dumas 

Limited, Ten Trinity Square, London EC3P 3AX. 

Interroaatory No. 4: 

Identify all personnel employed by Applicant during caler.ldar 
years 1984 through 1986 including all independent contractors, 
subcontractors, consultants and officers of the corporation, 
including for each person identified, in addition to their full 
name and addresses as defined above; 

a. Each person's job title and a brief job description for 
each job title; and 

b. The state or states for which taxes were withheld for 
state income tax purposes for each person identified. 

ANSWER: 

The following is.a list of Short Brothers• employees duri.ng 

the 1986 tax year, the departments in which each was employed, 

and the state for which taxes for each were withheld: 

Employee 

Brooks, A.O. 
Hodge, R.R. 
Spillman, G.F. 
Bond, Langhorne 
Austin, F.L. 
Allen, A.Z. 
Frix, J.D. 
Komsa, L.A. 
Sharp, J. 
Lee, M.A. 
Braggs, A.R. 
Crawford, R.G. 
Kayhan, C.R. 
McClaugherty, J.L. 
Pearson, D.E. 
Par~s, c.w. 
Koerner, F.K. 

Department 

Administration 
Administration 
Administration 
Administration 
Administration 
Administration 
Administration 
Administration 
Administration 
Administration 
Administration 
Marketing 
Marketing 
Marketing 
Marketing 
Marketing 
Marketing 

state of Withhola:inq 

DC 
VA 
VA 
DC 
CA 
VA 
VA 
MD 
VA 
MD 
VA 
MD 
VA 
VA 
MD 
VA 
VA 



Allen, P.M. 
Long, J.E. 
Loynachan, R.E. 
Cardellichio, M. 
Hollenbeck, w.c. 
Fela, P.A. 
North, R.N. 
Trudo, J.M. 
Panther, M.R. 
Wright, L.R. 
Loser, D.R. 
Thrailkill, J.H. 
Blouin, R.P. 
Keusher, T.G. 
Welch, C.K. 
Wolf, J. 

- 5 -

Marketing 
Marketing 
Marketing 
Marketing 
Marketing 
Product Support 
Product Support 
Product Support 
Product Support 
Product Support 
Product Support 
Product Support 
Product Support 
Product Support 

DC 
VA 
VA 
MD 
CA 
VA 
VA 
VA 
VA 
VA 
MI 
MD 
VA 
MI 
OH 
OH 

Short Brothers does not maintain more detailed job 

descriptions for these positions and did not·file any federal 

1099 tax forms for the 1986 tax year. 

Interrogatory No. 5: 

Describe ~n detail all alterations, repairs, maintenance or 
work performed by Applicant on any planes during calendar years 
1984 through 1986, identifying all personnel or subcontractors 
who did such work and the renumeration and contractual basis for 
all such work, if any. 

ANSWER: 

Pursuant to the court's order, all responsive documents in 

Short Brothers' custody, possession or control will be prod.uced 

to the County for inspection and copying at its expense. Short 

Brothers has custody, possession or control-of aircraft 

maintenance logs for only two of the aircraft it owned or leased 

during the 1986 tax year. Federal regulations require that 

maintenance logs be maintaL1ed with the aircraft. Except for two 
·,.I 

; ~ ... , ·~ 

aircraft presently in Short Brotners' possession, all of the 

aircraft Short Brothers owned or leased during the 1986 tax year 



VIRGINIA: 

Ilf TBB CIRCUIT COURT OP ARLINGTON COUNTY 

SHORT BROTJIBRS (USA) , INC., ) 
) 

Plaintiff, ) 
) 

v. ) Law No. 89•1344 
) 

ARLINGTON COURTY, ) 
) 

Defen4ant. ) 

OBJBCTIONS UD USWBRS BY SHORT BROTJIBRS (USA) , INC. 
TO DID:tmQ'l' 1 S SBCO:tm SB'l' Ol IN'l'IRRQCjATORIBS 

Short Brothers (USA), Inc. (Short Brothers), by its 

authorized representative, pursuant to Rules 4:1(e) and 4:8 of 

the Rules of the Supreme Court of Virginia, states as follows for 

_ _:tts Answers to Defendant's Second Set of Interrogatories: 

Interrogatory No. 1: 

With regards to ~ of the seven states listed in your 
response to Interrogatory 9 in which you assert that the 
applicant has a taxable nexus for the 1986 tax year, state in 
detail the factual basis relied on in your assertion for ~ 
state individually, including what specific activity took place 
in each state (planes delivered, located, repaired, hangared, 
etc.), which plane or planes were involved, the names of the 
customers involved and where such customers are based, for wh.at 
period of time and what dates each specific activity took place, 
what documents (i.e., leases) controlled each activity, which of 
applicants personnel were involved and any other basis relied on 
in making your assertion. Identify any documents you relied on 
in making your assertions. 

ANSWER: 

Short Brothers relied on the following facts in asserting a 

taxable nexus in Maryland for the 1986 tax year: 



• 
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D. Dates Activities Took Place: Short Brothers delivered 

the aircraft to Phoenix, Arizona on January 22, 1985. 

E. Documents controlling Each Activity: . Purchase 

Agreement between Short Brothers and Jesse and Jorita Yohanin 

dated January 22, 1985. 

F. Personnel Involved In Each Activity: A. Oakley Brooks. 

In addition to these activities, Short Brothers had aircraft 

repairs and routine maintenance performed in some or all of the 

above states • 

Interrogatory No. 2: 

For the 1986 tax year, were the applicant, its lessees or 
customers, assessed gross receipts taxes, sales taxes, use taxes, 
franchise taxes or business taxes by any state or locality other 
than Arlington County as a result of transactions by or with the 
applicant? If so, state the type and amount of the assessment, 
by whom it was made, what transactions were involved, and 
identify any documents which would reflect such assessments. 

ANSWER: 

Short Brothers was not assessed gross receipt taxes, sales 

taxes, use taxes, franchise taxes or business taxes by any state 

or locality other than Arlington County for the 1986 tax year. 

Short Brothers• lease agreements with its lessees require the 

lessees to pay all taxes arising out of the lease transactions. 

Short Brothers has no knowledge of whether its lessees or 

customers were assessed similar taxes by any state or locality 

other than Arlington County as a result of transactions with 

Short Brothers. However, there was generally no sales or use tax 

due on Short Brothers' lease and sale transactions because 

413 
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closing were frequently held in states where sales and leases of 

aircraft to commercial airlines are exempt from sales and use 

tax. 

Interrogatory No. 3: 

For the 1986 tax year, did the applicant, its lessees anci 
customers engage in any oral discussions, correspondence, 
administrative appeals or litigation with any state or locali1:y 
other than Arlinqton County with regard to state or local 
taxation? If so, please state what discussions, correspondenc:::e, 
appeals or litigation took place, with whom it took place, the! 
person or persons involved, and identify any documents which 
would reflect such discussions, correspondence, appeals or 
litigation. 

AHSWER: 

Short Brothers did not engage in any oral discussions, 

correspondence, administrative appeals or litiqation with any 

state or locality other than Arlinqton County with regard to 

state or local taxation for the 1986 tax year. Short Brothers 

does not know whether its lessees or customers engaged in any 

similar activities with any state or locality other than 

Arlington County with regard to state or local taxation. 

Interrogatory No. 4: 

For calendar year 1986, identify every state in which 
applicant obtained a business license, registered as a 
corporation, or otherwise qualified to do business. Identify any 
documents which reflect such licenses, registration or 
qualification. 

OBJECTION AND ABSHER: 

Short Brothers objects to Interrogatory No. 4 on the grounds 

that it seeks information that is irrelevant to any issue in this 

action to the extent that it seeks information from any period 
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other than the 1985 calendar year. The Court's Order dated 

December 31, 1990, rulinq on the county's Motion to compel, 
/ 

clearly establishes that the County is not entitled to discovery 

of information for any year other than the 1985 calendar year. 

Subject to its objection, Short Brothers states that it did 

not obtain a business license, reqister as a corporation, or 

qualify to do business in any state other than Massachusetts and 

Virqinia durinq the 1986 calendar year. 

08JIC'l'IQBS 

All objections and references to objections were stated by 

counsel. 

William L. s. Rowe 
David s. Lowman, Jr. 

Hunton & Williams 
P. o. Box 1535 
Richmond, VA 23212 
(804) 788-8410 

John Jay Ranqe 
Michael P. McQuillen 

Hunton & Williams 

SHORT BROTHERS (USA) , INC. 

2000 Pennsylvania Avenue N.W. 
Washinqton, D.C. 20006 
(202) 955-1500 

:of counsel 



VIRGIBIA: 

IB TBB CIRCUIT COURT OP ARLIBGTOB COUNTY 

SHORT BROTBBRS (USA), IBC., ) 
. ) 

Plaintiff, ) 
) 

v. ) Law Bo. at-1344 
) 

ARLIBGTOB COUftY, ) 
) 

Defendant. ) 

OBJB~IOB UD USWBR BY SHORT BROTBBRS (USA), IBC. 
TO DBIIBD.Q'.r 1 S lOQRD SBI OP II'DRBOGAIQlUIS 

Short Brothers (USA), Inc. (Short Brothers), by its 

authorized representative, pursuant to Rules 4:1(e) and 4:8 of: 

the Rules of the Supreme Court of Virginia, states as follows for 

its Objection and Answer to Defendant's Fourth Set of 

Interrogatories: 

GIHBRAL OIJICIIOI 

Short Brothers objects to the Definitions and Instructior1s 

as being overly broad and burdensome and expressly disclaims atny 

obligations to be bound by the instructions except as requirecl by 

the Rules of the Supreme Court of Virginia. 

USWBI 

Interrogatory No. 1: 

For calendar year 1985 and tax year 1986, identify every 
state in which applicant obtained a business license, registered 
as a corporation, or otherwise qualified to do business. 
Identify any documents which reflect suchlicenses, registration 
or qualification. 
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AHSWIBI 

Short Brothers has been unable to locate any documents 

reflecting the information sought by Interrogatory No. 1 for the 

1985 calendar year, which is the same period as the 1986 tax 

year. Therefore, Short Brothers is unable to determine the 

state(s) in which it had a business license, was registered as a 

corporation or was qualified to do business. 

ONIQ'IIQU 

All objections and references to objections were stated by 

counsel. 

Williaa L. s. Rowe 
David s. I.ow11aft, Jr. 

Bunton ' Williaaa 
P. O. Box 1535 
Ricbaond, VA 23212 
(804) 788-8410 

Jolm Jay Jtu9e 
Micba.._P. llc:QW.llen 

SHORT BRcmwcs (USA) , INC. 

By: 

--' Williau ~-Penn•ylvania Avenue N.W. 
-.tngton, D.c. 20006 
(202.) 955-1500 

Of counsel 

1 
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1 VIRGINIA: 

2 IN THE CIRCUIT COURT OF l\RLINGTON COUNTY 

J - - - ~ - - - - ~ - - - ~ - X 

4 

5 

6 

7 

6 

SHORT BROTHERS CUSA), INC., 

Applicant, 

vs. 

ARLINGTON COUNTY, 

Res po n dent. 

. • 
: 
• • 

. • . • 
: . . 
: 

9 ~ ~ - - - ~ - - - - - - - - X 

At Law No. 89-1344 

10 Arlington, Virginia 

11 Monday, March 25, 1991 

12 Deposition of RONALD GARDNER CRANFORDr called for 

13 examination by counsel for the respondent, pursuant t 10 

14 notice, at the offices of the Chief Deputy Commissian«!r of 

15 the Revenue, 2100 Clarendon Boulevard, Suite 200, 

16 Arlington, Virginia 22201, before carol A. Lowe, a nfotaty 

17 public in and for the State of Virginia, beginninq at 

18 10:05 •·•·, vben were present on behalf of the respective 

19 partie•• 

20 

21 

22 

23 

PLATT ' DAWSON, INC. (703) 591-0007 
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2 

3 

4 

5 

6 

1 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

19 

19 

20 

21 

22 

23 

FOR TO! APPLICANT: 

JOHN JAY RAN~E, Esq. 1 Hunton & Williams, 2000 
Pennsylvania Avenue, Northwest, Washington, 
n. c. 20036. 

FOR THE RESPONDENT: 

2 

ARA t. TRAMDLIA~l, !sq. 1 Deputy County Attorney, 
llOO Clarendon Boulevard, Suite 403, Arlington, 
Virginia 22201. 

ALSO P~ESENT: 

JEAN MARSHALL CRAWFORD, Esq., legal counsel, 
Chief Deputy Commissioner of the Revenue, 2100 
Clarendon Boulevard, Suite 200, Arlington, 
Virginia 22201. 

PLATT & DAWSON, INC. (703) 591-0007 
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2 

3 

4 

5 

7 

a 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

1-120 

------ ---- ----------

liiTllESS 

Ronalo Gardner Crawford 

EXAMINATlON BY COUNSEL FOB: 

APPLICANT, 
l1R. RANGEe 

EXHJBll'.B 
(None) 

R ESPONDENT 1, 

.HRe TBAM.W •. lhl!... 

4 

PLA'l'T i DAWSON, INC. (703) 591-0007 

3 
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1 

2 

3 

Whereupon, 

RONALD GARDNER CRAl.,FORD, 

4 was called for examination by counsel for the respondent, 

5 and havinq been first duly sworn, was examined and 

6 testified as follows: 

7 EXAMINATION BY COUNSEL FOR THE RESPONDENT 

8 BY MR. TRAMBLIAN: 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

0 

A 

0 

A 

Q 

A 

Would you state your full name, please? 

Ronald Gardner Crawford. 

Mr. Crawford, are you currently employed? 

Yes. 

With whom? 

Short Brothers (USA). 

Q Wbat ia your current job with Short Brothers? 

A I'm the vice-president of sales and marketing. 

0 And bow long have you been that vice-president? 

A I believe just about five years. I can't recall 

the exact tlae when I was promoted, but it•a been -- it's 

been at least five years. 

0 What position did you bold with Shorts (USA) in 

1985? 

A I was a regional sales manager. 

PLATT & DAWSON, INC. (7 03) 591-0007 ~21. 
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1 0 Poe any particular -- for what p•rticular reqion? 

2 A At that point we had mostly individual customerll 

3 as .:>pposed to qeoqraphical areas. It kept cbanginq. Part 

4 of the time we would be geographical. 

~ Then as we would change staff we would then 

6 perhaps just retain custo~ers and pick up additional 

7 customers depending on the requirement. At th•t time if 1 

8 had an area, I can't recall the exact area, but I had 

9 specific customers I covered. 

10 0 Okay. 

11 A When I say area, qeoQraphical area. 

12 Q What is your educational background after hiqh 

13 school? If you could briefly summarize it. 

14 A Ri9ht. B.A. from the University of Iowa. 

15 0 In what subject? 

16 A In liberal arts, tn qeneral science. 

17 0 And in 1985 as reqional sales manager could you 

18 tell me what your duties were? 

19 A Yea. It vas to identify potential users of 

20 Shorts aircraft and to call on thea and sell them the --

21 the use of our •1 rcraft. 

22 0 And when you say sell the• tbe use of Sbort11 

23 aircraft, do you mean rent them planes? 

PLATT & DAWSON, INC. (703) 591-0007 



1 HR. RANGEs I object to the form of the questio~. 

2 You can qo ahead and answer. It's a technical object1on. 

3 Yeah. Rent or purchase. 

4 BY ~1R. ·rRAMBLIArh 

5 0 Were you involved in the sale of any aircraft in 

6 1985 -- of any Shorts aircraft? 

7 A I would have to look at the record on that. 

Q t•m looking at the response of Short Brothers 

9 (USA), Incorporated, to defendant's second set of 

10 interrogatories. Have you seen any of these documents? 

11 A No, I haven't. 

12 0 Page 2 of the answer -- I'm sorry. Not pag@ 2. 

lJ Page 6 of the answer states that you and Daniel Prix were 

14 generally involved with Short Brothers aircraft lease and 

15 sale transactions with customers involving the 

16 I above-listed transactions. And the sales customer that's 

17 I referred to ia Chancellor Corporation. 

1 8 Do you have any --

19 A Mo. 

20 0 -- apacific recollection --

21 A No. I had no dealings vitb Chancellor. 

22 0 Were you aware of any dealings that Shorts (USA) 

23 had with Chancellor corporation? 

PLATT & DAWSON, INC. (703) 591-0007 ~23 
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1 A I've heard the name of the company. but I'm not 

2 aware of a specif1c transaction at that time. 

3 Q ~r. nrooks t~stified last week that I believe 

4 five planes, one demonstrator plane and four other planes, 

5 were sold to Chancellor in December of 1985. 

6 

7 

9 

9 

10 

11 

A 

Q 

A 

Q 

A 

Does that ring any bells? 

Yes. I -- I believe he did that. 

What 

That wasn•t mine, see. 

Did you have any involvement in that? 

Chancellor is a -- is • leasing company. I was 

12 dealinq with operators, in other words, airlines like 

13 Renson Airlines or -- or other airlines in this area and 

14 all over the country. Our responsibility is the entire 

15 United States. And I deal with the people who actually 

16 use the aircraft. I had no dealings with the financing of 

17 aircraft or --

18 Q What was your understanding of vhat Chancellor 

19 Corporation did with the planes that vere sold by Shorts? 

20 A Well, usually then they would be lHaed to An 

21 operator after -- after Chancellor -- Chancellor is a 

22 leasing company. So they would buy aircraft to lease 

23 them. 

PLA'l'T & DAWSON, INC. (703) 591-0007 
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1 Q Is it your understanding ~hat Chancellor never 

2 actually used the aircraft? 

3 A Yeah. That would be -- that's normal. I --. 

4 Q Did you hAve any knowledge in this -- in 1985 in 

5 dealinqs with Chancellor that Chanc~llor leased the planes 

5 right back to Sbort Brothers? 

7 A I'm not eure. That -- that could be. That is 

8 done in this busineEs where the manufacturers and -- well, 

9 do sale-- what they ca.ll sale lease backs where they--

10 they sell the airplane to a leasing company and then lease 

11 it back so that they can pull the cash out of the 

12 airplane, you know, pull the value of the airplane out. 

13 And then the manufacturers are responsible to do whatever 

14 they wish with the airplane which is usually turn around 

15 and sublease it to a -- you know, to an operator. 

16 Do you know in this particular -- in the 

17 I particular case of Short Brother& and Chancellor whether 

· 18 sa•e of the planes tbat were sold to Chancellor 

19 corporation continued under leases to Shorts customers 

20 duria9 the transaction? 

21 A I'd have to see the specific transaction, you 

22 know, the -- the details of the specific transaction. Aa 

23 I saic:J, I -- my job was to sell or lease ai rplanea to 

PLATT & DAWSON, INC. (703) 591-0007 ·~25 
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1 operators. And the financinq wasn't really my area. 

2 And there very well may have been Chancellor 

3 1 eases that were with customers I had, you know, wh~re my 

4 customer was operating the aircraft. And then it would 

5 have oeen, say, sold to a leasinq company and then 

6 continued to be leased to my customer. 

7 0 Do you recall a plane, plane number 3002, that 

S was under lease to Henson Airlines in 1985? 

9 A Yes. I 1 eased that airplane. 

10 Q And do you know if that plane waa aold to 

11 Chancellor Corporation in 1985? 

12 A I couldn • t confirm or deny it. It possibly was. 

13 You'd have to -- aqain, you'd have to look at the records 

14 to see what the -- you know, who was the owner of it. 

15 0 Had Short Brotbera done business with Henson 

16 Airlines prior to 1985? 

17 

18 

A 

Q 

Ob, yea. 

Do you know when Shorts began dealing with 

19 Benson? 

20 

21 

22 

23 

A I • d have to look at tbe recorda, but I can t:ay 

they were a very ••rly operator of Shorts equipment vhich 

was certainly well before 1985. 

Q And, Mr. Crawford, vhere is your office located? 

PLATT & DAWSON, INC. (703) 591-0007 
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1 A I'm in Crystal City. 

2 0 How did the lease of aircraft to Rensun Airlines 

3 or llenson Aviation come about in 1905? 

4 A I don't recall the exact date of wben the lease 

S was, you know, implement~dJ but if that's -- if y~u have 

6 the record ~hat that was the year it -- it was initiated, 

7 what happened is I was calling on them. 

8 I would go over and see Mr. Benson and sometimes 

9 his staff members and discuss the desirability of renting 

10 our aircraft or using our aircraft and negotiate a deal 

11 for them to -- to take it1 to take the aircraft. And 

12 that -- that•s it. 

13 0 Okay. Can you -- let_ me start from the first 

14 element that you referred to which is callin9 on Henson. 

15 How did it come about that you would call on Henson? 

16 Let me qive you -- for example, did someone else 

17 lin Shorts tell you we bave aome planes tavailable to lease? 
I 

18 Did you talk -- did Henson call you and say we need some 

19 planes and you check? Can you tell me how it was that the 

20 tranucttona beqan? 

21 A Normally, you know, my superiors would tell me 

22 what aircraft ve had that were available and that needed 

23 to be either rented or sold. And we had objectives as --

PLA'M' 1r DAWSON, INC. (703) 591-0007 
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1 as salesmen. We call sales manaqers salesmen. You know, 

2 you're a salesman. 

3 And you've get the job to do. You've qot to qo 

4 cut there. And that• s how you earn your salary is taltinq 

5 aircraft that aren't working and qettinq them workinq and 

6 earning revenue for the --. 

7 Q How would you typically be told that planes .. tece 

9 available by your superiors? 

9 A Just as a part of my job I would be advised 

10 normally verbally. I can't recall specifically getting a 

11 letter or anything saying so. I mean. it's a small 

12 offic~. You would just be told verbally what the status 

13 of the fleet was and what needed to be done. 

14 0 Is that somethinq that would be -- you would be 

15 reqularly told in the Arlington office? 

16 A Arlington office or wherever I was with my 

17 superior. I mean. if I was trave11n9 with him, if I 

18 

19 

you know, wherever. I mean, theae issues come up as 

you discuss your job and how you're dotnq and what's 

20 what needs to be done. 

21 Tbat•a it. Tbat•s your primary job aa airctcLft 

22 salesman is to move aircraft. so you• re constantly mcinde 

23 aware of -- of what the objectives are • 

PLATT ' DANSON, INC. (7 03) 591-0007 
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1 0 The lease of aircraft to Benson Aviation in 19R5, 

2 do you recall where you were when you were told that 

3 planes were ava1lable to be rented? 

4 

5 Q 

!-lo. I mean, it could have been anywhere. 

Are there occasions when you are told in your 

6 Arlington office that there are planes to be leased out? 

7 Probably. Yes. Probably. I can't imag1ne 

B yeah. We'd hear there. We'd hear other places. 

9 

10 

11 

12 

0 

A 

0 

A 

You stated that you then called on Mr. Henson. 

correct. 

How did you do that? 

I'd call him up, make an appointment. Sometimes 

13 you see them at the trade shows. You'll see them out when 

14 you're traveling around, you know, whateverJ but quite 

15 often by phone call you make an appointment, tell him you 

16 have something you want to discuss with him. You've qot a 

17 j proposition or a -- or an idea that might be of interest 

1 S to him. 

19 And then you go see him. Be's the custo~er. so 

20 his headquarters waa in Salisbury, Maryland. so you would 

21 fly over there and -- and sit down over lunch with him or 

22 in his office and discus• what his situation was and how 

23 you thought you could improve it by adding your equi~ent. 

PLATT' DAWSON, INC. (703) 591-0007 ..\29 
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1 0 Do you remember where you called Mr. Henson from 

2 for the transactions with Henson in 1985? 

3 A no. It -- ic could have been anywhere. our 

4 office. It could have been while I was travelinq on the 

5 road. It could have, you know, been from any place. And 

6 there prob•bly would have been more than one phone call, 

7 you know, setting up appointments, identifying what 

8 your -- you want to talk about or vou -- you know. 

9 0 Were you involved in negotiating the teras Cl•f the 

10 leases or was that somebody else's department? 

11 A I discuss the duration of the lease and the 

12 payment of, you know, what the -- the charges will be, you 

13 know, how much he haa to pay and basically, you know, how 

14 long he -- the aircraft would be for and -- and what che 

15 aircraft will do, too. I mean, my -- a large part of· my 

16 se 11 ing is technical. I mean the capabilities of thtt 

17 aircraft aa well aa the coat of the aircraft. And then 

18 you await hia response. 

19 

20 

21 

22 

23 

Q Did you have to get tbe terms of the deal 

appcoved by anybody? 

A Tea. 

0 Who bad to approve tbe leaee terms? 

A Well, after I qot it written up at -- usually at, 

PLATT ' DAWSON, INC. (703) 591-0007 
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1 you know, Mr. Henson's office and would get him to sign 

2 it, then I would bring it back and give it to Mr. Brooks. 

3 Q When you say you would bring it back, you bring· 

4 it back to Arlinqton? 

5 A Yes. because that's where Mr. Brooks was. And 

6 then he -- it would have to be approved. I did not have 

7 the authority to commit tbe company to a -- any -- you 

a know, anything like that. 

9 0 Okay. Once Mr. Brooks approved the term what 

10 would be tbe next step in the deal? 

11 A I•m not certain Mr. Brooks approved it. He'• the 

12 man I gave it to for approval, because he was my superior. 

13 Then he rnay have taken it somewhere else. I mean, I -- I 

14 was always told there was a credit committee. And he was 

15 my conduit to the credit committee, okay? 

16 0 What's your understanding of what the credit 

17 I committee was? 

18 A Juat what the name implies. A credit committee 

19 waa who approved the financial aspecta of the transaction. 

20 

21 

22 

0 

A 

0 

Do you know who made up the credit committee? 

No, I don• t. 

Do you know if it waa Shorts (USA) personnel or 

23 Shorts, PLC, personnel? 

PLATT ' DAWSON, INC. (703) 591-0007 o.l31 
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1 A I -- I don't. I could only make assumptions. I 

2 mean, there • s got to be a record of who it was 1 but 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

whoever it was -- my point of contact was Mr. Brooks. 

0 Once you heard back -- did you hear back from Mr. 

Brooks whether or not the deals were approved? 

A Oh, yes. 

Q ~lhat would then be the next step? 

A Then the next step would be, of course, advising 

the customer that it it had been approved and then 

going -- what we say cell going to documentation vbicn 

was creating the lease documents with the customer. And I 

did not do that. 

0 Oo you know who did that, creating the lease 

documents? 

At that time I think it vas Daniel FrixJ but, 

16 again, I'd have to refer to tbe record as to when he was 

17 working for us and -- because he's no longer with us. And 

18 if tbe recorda ahow he was with us in 1985, he was the quy 

19 who did it. 

20 Q Once tbe documents were created were you involved 

21 in the deal any further? 

22 A Only to ensure that they got signed. I •ea111, it 

23 was usually hand carrying t.bem to the customer to qet the 

PLATT & DAWSON, INC. (703) 591-0007 
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1 suitable signature. Sometimes, you know, you -- you could 

2 

3 

4 

5 

6 

7 

s 

9 

10 

11 

12 

13 

14 

just hand carry it over or you could send 1 t by over night 

mail if you know, if you knew the guy was goinq to sign 

it wh@n it got in front of him. If you felt he needed 

additional arm twisting, you'd actually hand carry it. 

Q When you say that you would hand carry ~hem or 

overnight courier the documents, where are you referring 

to sending them from? 

A Well, sending them from the office. Yeah. 

Q From the Arlington office? 

A From the Arlington office. 

0 Once the documents were siqned in this case by 

Henson what happened to the documents then? 

A Then they would qo to -- if Prix was the person 

15 who was there, they would qo to him. And from then on 

16 they were his responsibility. 

17 

18 

19 

20 

21 

22 

23 

0 would ic be fair to say that once the documents 

were SiC)ned off your reaponaibili ty or your involvement 

vith tbat particular deal was over? 

A Yea, because -- yeah. It would become a 

contractual thing at that point. And my job W4S selling, 

not contractinq. 

Q Did you have any involvement in seeing to the 

PLATT ' DAWSON, INC. (703) 591-0007 
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1 delivery of the aircraft that were under lease? 

2 A Only as a salesman to ensure that he got th~ 

3 aircraft when I sa~d he'd qet it. 

4 

5 

Q 

A 

How would you do that? 

Just checkinq that it was beinq prepared and 

a5 delivered. 

7 Q Okay. In order to make sure it vas being 

8 pr•pared and delivered what vould you do? Would you call 

9 somebody? 

10 A Call somebody or ask whoever it was that was --

11 that was doing it. Aqa1n, that wasn't my area of 

12 responsibility of doinq those preparation work. 

13 Q Okay. The people you are referring to who have 

14 the responsibility for doinq the preparation work, are 

15 they Shorts (USA) employees or are you referring to 

16 somebody else? 

A The people who do the actual work are usuall:y 17 

18 

19 

20 

21 

22 

23 

s011eone else, you know, what they call rsoa or maintenance 

facilitiea or • you know, all the teras for tbeae cont:ract 

type people wbo do that sort of work. But what are y~llu 

a3king? I mean specifically. I mean, who did the WOlt k or 

vho -- who made sure the work got done? 

Q I'll follovinCJ up on what you bad stated abouit you 
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1 would -- you would ch&ck to see that the planes were 

2 the work vas being done and the planes were going to be 

3 delivered. 

4 A Yeah. Well, then there was -- usually tnere was 

5 somebody within Shorts who was responsible for that. Just 

6 as Frix was responsible for the contract, there would be 

7 somebody responsible to see the work got done. 

a Q Do you remember who that person would be in 1985 

9 in Shorts? 

10 A I am not certain without looking at the 

11 employment record. It's changed. And I •m not sure of the 

12 exact date when it changed. If you can tell me who was 

13 there at that time, I can say, yeah, be waa the guy who 

14 was doing it, because I know, you know --

15 Q Would it be -- would the person who vas in Shorts 

16 who had tbe responsibility of seeing to the work being 

17 j done on the planes, their delivery, be baaed in Arlington? 

18 A Oh, yeah. 

19 0 And bow would you check with that particular 

20 peraon? 

21 A Literally walk down the ball. I mean, you know, 

22 he's -- he's two or three doors from mine. 

23 Q Do you know where Henson Aviation had ita main 
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1 operation? 

2 A Yes. It was Salisbury, Maryland. That's his 

3 headqu3~ters and h1a maintenance operation. 

4 0 Do you know if Renson Aviation had a particular 

5 location where they principally kept their planes? 

6 A That would have been the primary place, but any 

7 airline has its aircraft all over its route system. And 

8 any particular niqht they could be in a number of places. 

9 And the following night they would be in different places. 

10 0 Do you know why planes going to Henson Aviation 

11 were delivered in Pennsylvania? 

12 A If they were delivered in Pennsylvania, it w•s 

13 because that's probably wbere ve were having the work 

14 done. And it's quite common to have the new operatcu pick 

15 the aircraft up where you•re having the work done. so if 

16 he' a not happy with the condition, you can correct a1ny 

17 deficienc1ea or discrepancies prior to his acceptanc~ of 

10 the aircraft. 

19 

20 

21 

22 

23 

Q In tbe deals with Chancellor Corporation dc1 you 

know if Chancellor ever received the aircraft? 

A No. 

0 

A 

No, you don't know, or, no, they didn't? 

I don't knov. No, I don't know. 
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1 Q Did you keep any records of where particular 

2 elements of the n~gotiations with H~nson took place? 

3 No. 

4 0 Do you keep a travel log of where you've gone and 

5 why? 

6 No, r don't keep a formal travel log. 

7 Q no you keep any kind of records that would show 

8 your travel? 

A Not that far back. We have -- you know, just 

10 keep track of what I'm doing so that when I'm asked vbat 

11 I'm doing and what I've done I can -- you know, I know; 

12 but, no, not keeping an extended diary of where I've 

13 traveled and who I've seen. 

14 Do you have any involvement with obtaining and 

15 selling of parts by Shorts (USA)? 

16 A No. If people want parts, I refer them to our 

17 I parts people. 

18 0 Tbat•a somebody else's job? 
: 

19 A Yea, tbat•a someone alae's. 

20 0 In 1185 after the planes were leased to Henson 

21 and the deal was finalized did they ever contact you 

22 reqardinq those particular leases? 

23 A Not that I can recall. Normally once the 

PLA'l'T & DAWSON, INC. (703) 591-0007 --137 



438 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

21 

aircrAft is in that -- that ends my involvement. 

Obv ioualy if they had a problem, I •m tbei r salesman. You 

know, they would call me and say I've qot a problem. Can 

you help me? And again I would refer the problem to the 

technical people and request that they take care of my 

custor:ter:. 

0 t<lhen cust:omers contact you .during a lease tt!rm 

with a problem, what's a typical kind of problem that~ they 

have? 

A Well, if they were -- normally once the a1rc:raft 

i& in and running, okay, then that's it. They don't 

have-- if they -- when they first qot it it didn't l~ave 

somethinq they thought it was going to have, they mic~ht 

call me and say I thought it was goinq to have this. Why 

15 doesn't it have this? And then I'd have to, you kno,w, 

16 explain or -- or have someoody else explain. 

17 Normally durinq the course of a 1 ea ae I wou:Ldn • t 

19 be contacted by the lessor -- pardon ae. The lessee 

19 unle•• be ·wanted to do something like either shorten the 

20 tera of the lea .. or extend tbe tera of the lease, i:n 

21 other words, business ma~ters. 

22 Be -- he really wouldn't be calling me up U!rlless 

23 he discovered something terribly wrong with the aircraft 
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2 

and quite different fr.om the way it was represented to 

him. And I can't recall one of those instances. 

22 

3 

4 

5 

!; 

Q If somebody called up -- if one of your customers 

7 

8 

9 

called up to Shorts to extend 4 lease term, for example, 

what would you have to do in order to do that? 

A Well, first of all, I would qo see him and find 

out exactly what it was. I mean, you know, especially if 

he wished to shorten the term of the lease. You find out 

are you in financial difficulties or are you just changing 

10 your mind. And then the salesmanship goes back into vork. 

11 Okay. And if he wants to extend a lease, then I 

12 would probably write up a -- a one-page little letter 

13 requesting extension and bring it back and qive it to the 

14 credit -- you know, Mr. Brooks is the, as I said, contact 

15 with the credit committee, because th~t would be a credit 

16 issue then. Do you want to extend it? 

17 And then the same tbing if the guy said he 

lD absolutely bad to shorten tbe lease, he just could~'t 

19 survive without shortening the lease. I would bring that 

20 backJ you know, have hi• write that up and bring it back 

21 and submit it to the credit committee for their 

22 assessment. 

23 You knov, are we better off shortening the lease 
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1 or are we better off sticking vi th our quna and tryintg to 

2 make him keep it for the term of the, lease? And, as I 

3 said, those are -- those are financial decisions. t mean, 

4 not mine. 

5 0 And once you heard back from Mr. Brooks on t.he 

6 decision what would you do typically? 

7 A t•Tell, then I would relay it to him. You kncn~, I 

8 would prob~bly go see him on a matter of that 

9 significance, you know. 

10 0 Were you involved in the lease of aircraft t,o 

11 Sunbird Airlines in 1985? 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

A Yeah, if that's when it took place. It was --

Sunbird was my cuatemer. 

0 How lonq had Sunbird been a customer of Shorts? 

A I'd have to 90 to the record, because I can't 

recall the exact year that we beqan talking to them, but I 

certainly waa talkin9 to them in 1985. And -- and I'm not 

sure. I tbink -- I believe that waa the first year I 

talked to thea. 

0 Do you recall bow the leaae of aircraft in 1985 

came aboat? 

A sanbird vas in -- it'a in North carolina, was 

ezpandinq or wantin9 to expand. And I was talking to them 
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1 about using our aiccr·af t. And I tal ked them into ta kinq 

2 some of our aircraft .as part of their expansion. 

3 0 Do you remember who called whom? 

4 A I had enough contact with them and their 

5 president that he could have either called me or I could 

6 have called him. I can't recall how it was initiated. 

7 And, as I said, I had continuous contact with them both, 

a you know, just by going to see them and staying in touch. 

9 0 Do you know where in North Carolina they have 

10 their place of business? 

11 A When they -- when I f1rst called on Sunbird, they 

12 were in -- it vas Denver, North Carolina, an airfield 

13 called Little Mountain north of Charlotte. Then they 

14 moved to Charlotte. And I can't recall when -- when they 

15 moved, but -- ao in '85 I'm not certain which location 

16 they were at. Initially they were Denver, North Carolina. 

17 I And then they later moved to Charlotte, North Carolina, 41l 

18 mile• away. 

19 Q Do you know where they have their -- principally 

20 keep tbeir planes? 

21 A Yea. Initially it vaa in Little Mountain. 

22 Denver, North Carolina, Little Mountain Airport. And then 

23 they moved to Charlotte. And then they finally put the 
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1 maintenance in Hickory, North Carolina, but I think that 

2 was after • 85. I -- so it's always been in that -- i.n 

3 that immediate area of Charlotte, either Charlotte itself 

4 or the 11earby airports where they keep their maintenance. 

5 Q Do you know why in some of the leases to Sun.bird 

6 in addition to a flat monthly fee there was an hourly 

7 charge as well? 

8 A The hourly cbarge, if there was one there, ~ould 

9 be a -- a --what you would call a maintenance reserve or 

10 a component reserve. It's-- it's a reserve aqainst wear 

11 and teAr on major components. 

12 Q Could you explain to me bow that creates a 

lJ resf!rve, maintenance reserve, by having an hourly cha1rge? 

14 A They pay so much per hour. That goes into a.n 

15 account which then is used if the airplane is given back 

16 to, in affect, offset the wear and tear ~hey•ve put c1n the 

17 designated major componentsr major components usually· 

18 being enqinea, propellers and landing gear. 

19 And those components have very expensive repair 

20 scbemee. And if an operator flev the aircraft for A short 

21 period of time and qave it back, he' a put a certain d1oll ar 

22 amount of wear and tear on those components. And if he 

23 doesn't repair them, somebody elae will bave to. Anc:ll it's 
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1 got to be paid. 

2 0 What happened to the reserve fund at the ~nd of 

3 the lease term? 

4 A It would depend on the term of the lease-- the 

5 conditions of the lease whether it w4s returned or kep~ 

6 or -- you know. 

7 0 The deal with sunbird, was it -- were the 

8 documents done the way the documents were done by Renaon, 

9 that is, by Mr. Fcix? 

10 A If it vas at that time, yea. The same thing. 

11 0 And again in the dealings with Sunbird were tbe 

12 terms brought back to Mr. Brooks for approval? 

13 A Correct. 

14 Q Do you recall beinq involved in the lease of 

15 Shorts (USA) aircraft to Chautauque Airlines in 1985? 

16 A I don't think I was involved in that. It was one 

17 I a i r plane ? 

18 0 Aa beat I can tell, yea. 

19 A Yeab. I -- because Cbautauque was not my 

20 customer at that point. I believe it waa -- it was Mr. 

21 Fred Austin who talked to that -- the president was a guy 

22 named Joel HAll. And he and Fred were old friends that 

23 had gone back to the beginning of the business. And at 
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1 that point I think -- I believe IPred vas the prestder\t 

2 of -- of us at that time. 

3 0 When ycu say he was president, do you mean of 

4 . Chautauque Airlines? 

~ A No. Joel Hall was president of Chautauque 

6 ~irlines. Fred Austin was president of Shorts. And Joel 

7 is the sort of quy that would pick up the phone and c:all 

a the president and tell him what his needs were. 

9 Q Your recollection is th~n that you were not 

10 involved in that deal with Chautauque in '85? 

11 A I would have to look at the records. I -- 1: may 

12 have had some incidental side thing of it, but I was not 

13 call inq on Chautauque. And I was not -- at that poit1t. 

14 And I was not writing deals with Chautauque. 

15 0 Do you know where Chautauque has their main base 

16 of operation? 

17 A Yeab. It's Jamestown, New York. 

18 0 Do you know if that's where they keep tbeir 

19 plane• primarily? 

20 A Yeah. 

21 0 All right. were you involved in the lease of 

22 planes to Fisher Brothers Aviation --

23 A Yea. 
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-- in 1985? 

Yea. If th•t's when the lease took place, I did, 

3 because they were my customer at that time. 

4 0 Do you remember how those transactions came about 

5 with Fisher Brothers? 

6 

7 

8 

9 

A 

calling 

customer 

knew of 

Okay. I cannot remenlber when I first started 

on them, but it was prior to that. They were my 

as far as I know from the beqinninq. I don't 

Anybody else wbo called on them. 

I call e.d on them requl arly. And I was 10 

11 continually tryinq to convince them to move up to Shorts 

12 e-quipment. They were flying smaller alrcraft. And 

13 somewhere along in there I guess -- rely on the record as 

14 to when they took them, but they did take some Shorts 

15 aircraft. 

16 Q Do you remeMber if they called you or you called 

17 I them? 

18 A Ro, I don•t remember. I called them and -.- the 

19 firat time and then vent out to see thea. Ana then after 

20 that it vaa -- as you eatabliah the relationship they --

21 they have called me or I c•lled them. I went to aee them 

22 quite regularly. And I would qo in and see tbem and talk 

23 to them about their requirements and -- and what we could 
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1 do for them. 

2 Q Again, when you would call them, vou would t~ 

3 calling them from Arlington? 

4 A Again, from there or from ,on the roaa. \'lhen I 

5 vas travelinq around you would keep checking on 

6 opportunities, making calls from a number of places. 

7 Q And as with the other transactions would tht! 

B would you bring back from your discussions with Pisht!r the 

9 terms and present them to Mr. Brooks? 

10 A Right. Right. 1 would write up a-- a let1:er of 

11 intent or a letter -- a memorandum of under standing 4)f 

12 whatever term suited the mood of the moment and outl:Lning 

13 term anc.i payment and -- and get them to sign it and J3ign 

14 it myself so -- and bring it back to Mr. Brooks for you 

15 know, for credit committee approval and go from there!. 

16 0 And as with the other transactions, would the 

17 documents with Fisher be created by Mr .. Frix or vhoe,,er 

18 vae in tbe Arlington office at the time? 

19 A Mr. Prix or whoever had that responsibility .• 

20 Q Were you involved 1n tbe lease of Shorts ai.rcraft 

21 in 1985 to Co11a1r, Incorporated? 

22 A No. No. Comair vas not my customer. 

23 Q Do you know vhoee customer they were? 
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1 A They probably were Mr. Brooks • a, because he did 

2 have people he dealt wi~h; but I'm not certain. That's 

3 £peculation. You would have to look at the record. 

4 Q Did you have any involvement in the sale of two 

5 aircraft to a couple named Yohanan in California in 19857 

6 No. 

7 Q Do you know where Fisher Brothers had their main 

8 place of operation? 

9 A Yes. It 1 s Gal ion, Ohio. G-A-L- I-o-N, Ohio. 

10 It's near Mansfield, Ohio. About half way between 

11 Columbus and Cleveland. 

12 Q Is that where they primarily kept their aircraft? 

13 A That was their headquarters, their maintenance. 

14 The whole airline vas there really. A very small airline. 

15 0 Do you have any memory of any of your -- any of 

16 these customers tbat you dealt with in 1985 calling you 

17 I after the leaaea had been executed with problems? 
I 

18 A Mo, I can't recall anytbinq specific. They 

19 they -- obvioualy if they had a problem that they thought 

20 I should belp them with, they would call me; b~t 1 can't 

21 recall any specific instance. 

22 0 Do you know where tbe executed leases were kept? 

23 A No. I assume tbey were kept in -- in file 
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cabinets in the office, but t don't know. 

Q Did you ever take customers' staff somewhere! to 

test Shorts aircraft· or to see Shorts aircr•ft? 

4 A Yes. Usually you took the aircraft to their 

5 facility. Like I -- I've taken an aircraft to Galion for 

6 Fisher Brothers. x•ve taken an aircraft I believe to 

7 Salisbury. 

a 

9 

10 

11 

12 

13 

14 

15 

16 

.17 

18 

19 

20 

21 

22 

23 

And I probably took one to Sunbird, too, you 

know, down -- that's very typical in our business to take 

the a1 rcraf t to the customer • a base, hiLs headquarter 11, so 

that he and any of his staff can see tbe aircraft, rJlde in 

it, look at it, aak quest1ons about ito 

So it very possibly -- in all three of thosct 

instances t -- a9ain, I have to look at the records to see 

if it vas doner but it's not unusual for you to do that. 

It's very common. 

Q Do you remember instances of taking their 

personnel soaewhere else to look at ,Shorts aircraft? 

A No, but that's done all tbe time, too, where 

you -- you can•~ get the aircraft to them. You will take 

them to another operator vbo baa the aircraft and -- and 

show thea the aircraft. 

0 In those instances where you've taken them 
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1 somewhere else, there's not one specific place you would 

2 take them to view the aircraft? 

3 A Well, you would take them to the opecator of the 

4 aircraft such as Readinq, Pennsylvania, or, what is it, 

5 Harrisbur9 where ve b4d two different operators that 

6 operated our equipment and were very cooperative. Those 

7 are the two that I've used when I had to -- you know, when 

8 I needed to show somebody the airplanes. 

9 0 Do you remember any other customers you had in 

10 1985 other than Henson, sunbird and Fisher Brothers? 

11 A Well, there are undoubtedly other people I called 

12 onJ but, aqain, without looking at the record I couldn't 

13 see who else there would have been that I rented aircraft 

14 to or sold aircraft to. 

15 You don't remember any others? 

16 A No, I don't remember any others. 

17 0 A comment you made earlier. You said it was your 

18 job to get non-working aircraft workinq. Did you mean 

19 plane• tbat weren't phyaically operating repaired or did 

20 you •••n gettin9 --

21 A No. What I meant vas finding a home for them. 

22 If the aircraft was parked and didn't have a -- you know, 

23 somebody using it, my job waa to find an airline or 
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operator to take the aircraft and·use it and pay rent on 

it or purchase it. 

Q Did you have any other off ices outside l'.r 1 ington 

4 in 1985? 

5 A We had an office in California at Newport Be~ach. 

6 

7 

8 

9 

10 

I don't know -- that office has been closed since then, 

but I don't know when it was closed. 

0 Could you @Stimate hov many ddlys you were OJ'l the 

road i n 1 9 8 5? 

A Probably half of them, I would say. That's a 

11 pretty good rule of thumb for aircraft salesmen. You 

12 spend about half your time traveling. 

13 How would you learn of the capabilities of Shorts 

14 aircraft whicb you were selling or leasing? 

15 A Well, we nave manuals on the aircraft, brochures, 

16 you know, technical information. You study that. You 

17 talk to the operators who are usin9 it to -- you know, to 

18 verify that vbat•a being said about the aircraft is the 

19 saae •• what you're telling the customers. 

20 0 Theae manuals and documents tbat you referred to, 

21 vhere were they kept? 

22 A We would have those in the off ice, you kno,.,, in 

23 our office in Arlington. You also usually carry so1ae of 
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1 them with you. You know, you carry some of the material 

2 with you. 

3 0 If a customer had a specific question about the 

4 capability of one of your planes and you didn't know the 

5 answer, how would you find out? 

6 A If it was very detailed, I'd go to Belfast, 

7 because that's-- you know, you haven't mentioned that 

8 yet; but Belfast, Northern Ireland, is where the airplanes 

9 are built. And that's where all the engineering staff ia. 

10 And tbe design people and the product support is -- i8 

11 headquartered over there and where it'• run from. And the 

12 parte are run from there. 

13 So if it was more than just, you know, a fairly 

14 easy question that -- in the sort of material that you 

15 carry, you would probably bave to qo there to get answers. 

16 0 were you able to get anavera to that kind of 

17 I questiona from staff in the Arlington office? 
I 

18 A It would depend aqain on how detailed it was, how 

19 difficult a queatioft it wae. 'l'he easy ones, obviously we 

20 had those, you know, but if you•re talking about the real 

21 stuff of design, high performance -- I mean detailed 

22 performance, that sort of thing, tbat was Belfast. You 

23 would go there. 
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16 
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18 

19 

20 
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22 

23 

I 

J5 

0 Just to clarify. When you say the easy questions 

we had the answers, you mean you had the answers in the 

Arlinqeon office? 

A Perhaps in my briefcase, but the briefcase ·or 

Arlington. I mean, just -- you know, we carry brochures 

that show performance data if that• s good enough for the 

guy, but if he really wants to get down and get the pencil 

sharp and really knolll a lot of detail about sornethin.g, you 

have to go to the people who designed and built the 

ai r:pl ane. 

Q Do you know if the lease documents were ai<;tned by 

Shorts or the customer: first? 

A I think it could have been either, vbicbev•!r 

logistically waa -- was the easiest. I didn't always 

do -- handle the signing of the document. 

When I did handle 1 t, probably I had gotte1rt a 

signature at the -- at the company end and tben took it to 

hi• to get tbe final one. On the other hand, I could have 

very .. sily gotten his signature first and brought it back 

for signing off, you know. 

0 Those deals that you did in 1985, did Shorts --

vas the document signed on behalf of Shorts in Arlinqton? 

A I don•t know. I mean, the document-- thtt lease 
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1 document, I don't sign it. So I don't know whore it was 

2 signed. Now, the customer, I know it was siqned usually 

3 at his headquarters. 

4 Q Okay. You had just mentioned that on some 

5 occasions the customer would sign it. And then you would 

6 bring it back and get Sheets to sign it. What docurn~nt 

7 were you referring to? 

8 A What I was referring to was the memorandum of 

9 understanding, the letter of agreement, the commitment 

10 letter, so to speak. 

11 0 That particular document or documents were 

12 usually siqned in Arlington? 

13 MR. RANGE: Object to the form of the question. 

14 A No. No. The customer would sign it. And then I 

15 would bring it back to qet it approved, you know. 

16 BY MR. TRAMBL IAN: 

17 0 Did Shorts have ~o also sign these memoranda when 

18 the deal waa approved? 

19 A I -- I honestly don't know, because what I do is 

20 turn that in to Mr. Brooks. And then it went to the 

21 credit committee. And if the credit committee signed that 

22 or if they juet merely initiated documentation, I'm not 

23 sure which way it went. They may bave just gone riqbt 
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1 from that to fin~l lease documentation and said that'& our 

2 approval. Here• s our lease document. 

3 Q Do you know ·where the reserve account was kept? 

4 A No. 

5 Q Do you know in whose name it was kept? 

G A No. 

7 

8 

g 

10 

11 

Q Did you or to your knowledge anybody in Shotts 

keep track of where your leased planes were chiefly 

hangared or the routes they flew? 

A No. 

0 Do you know if Shorts (USA) or Shorts, PLC, ever 

12 hanqared or kept aircraft at National or Dulles airpc)rts? 

13 A No. Again, the recorda will show where the 

14 aircraft vere. 1 -- I honestly do not recall aircraft 

15 being at -- at either National or Dulles. '!'bat doesn't 

16 rnean they weren't there. It's just that I waan•t thtt quy 

17 who kept track of them. You know, that• a \:he technic:al 

18 side of the bouse is to -- taking car~ of the a1rcraft 

19 physically. 

20 I know when I go to aee an aircraft they're 

21 usually in -- up in Pennsylvania. Reading is where "e qo 

22 or they • re out in Lae Veg••• Nevada, where we put thntm in 

23 long-term storage, you know. 
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1 0 When are aircraft put in long-term storaqe? 

2 A When you think it's going to be awhile before 

3 you're goinq to find a home for it. 

4 0 What facility is there in Las Vegas for that? 

5 

6 

7 

a 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

A It's just an airport. You put them there because 

of the climate. 

0 Do you know if Shorts (USA) pays hangar fees to 

Las Vegas for -- this airport in Las Vegas for storage? 

A 

Q 

No. 

You don't know or --

A I don•t know. I don't knov. 

MR. TRAMBLIAN: Thank you, Mr. Crawford. I don't 

have any fur~her questions. 

(At 10:55 a.m. the taking of the deposition was 

concluded.) 

PLATT & DAWSON, INC. (703) 591-0007 ·~55 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

~~~-·--~-----------------
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I have examined and read the foreqoing 18 paqes 

and find the answers contained ther~in with 

changes made by me, if \iny, to be true and 

correct. 

Ronald Gardner Crawford 

PLATT & DAWSON, INC. (703) 591-0007 
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1 C!RTIFICATE OP NOTABI PUBLI~/REPORTEB 

2 

3 I, Carol A. Lowe, the officer before . .,hom the 

4 foreqoing deposition was taken, do hereby certify that the 

5 witness whose testimony appears in the foregoing 

6 deposition was duly sworn by nae, that the testimony cf 

7 said witness was taken by me in stenotype and thereafter 

a reduced to typewritinq under my direction, that said 

9 deposition is a true record of the test.iaony qiven by said 

10 witness, that I ~ neither counsel for, related to, nor 

11 employed by any of the parties to the action in which this 

12 deposition was taken' and further, that I am not a 

13 relative or eaployee of any attorney or counsel employed 

14 by tho parties hereto, nor financially or otherwise 

15 interested in the outcome of the action. 

15 Given under my hand this 29tb day of March, 1991. 

17 

18 ~ Rotary Publ~c in and for the 
19 

20 State of Virqinla. 

21 
My Commission expires 

22 
November 1, 1992. 

23 

PLATT & DAWSON, INC. (703) 591-0007 
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CHAPTER II. 
LICESSE CODE 

ARTICLE I. IN GENERAL 

§ 11-1. Definitions. 

·As used in this chapter and as applied to the business, trade or 
occupation subject to the license taxes hereinafter set forth and 
not specifically otherwise taxed: 

(a) Amusemf!nt shall include every pea"Son engaged in the cun· 
duct of a business or trade enumerated in section 11-65 uf 
this Cod~· 

(b) Buildf!r or ciet•<•loper shall mean any person carrying un ur 
conducting any of the businesses, trades or uccupatium;, ur 
doing :my of Llw Lhing~o~ lmumenttt•d in panaga·:aJJh celt uf 

this :o~t.•ction. m· in section 11-Gi uf this Corle. in conm•ctiun 
with the improvement or development for sale or rent of 
properties or structu.res owned or leased by m· otherwise in 
the control of such builders and developers by force account. 

All builders or developers are required to submit to the 
commissioner of the revenue a roster of all subcontractors 
within thirty C30> days from date of issuance of building 
permit, listing name, address and type of work to be performed. 

(c) BusitU!SS servic-e shall include every person engaged in the 
conduct of a business or trade enumerated in section 11-59 
of this Code. 

(d) Ctmlrm·tor shali mt:an any pea·snn uccepting" m· offering to 
accept orders or contracts for doing any work on or in any 
building or structure requiring the use of paint, stone, 
brick, cement, mortar, wood. wallpapet·, st.t·uctural iron or 
steel, sheet iron, galvanized iron: metallic piping, tin, lead 
or othea· metal or any other building material; or accepting 
or offering to accept orders or contracts to do any electrical 
work on or in any building ot· stru.ctm·e: or accepting or 
offering to accept ordea·s or contracts to do any paving or 
curbing on sidewalks or streets, public or private property, 
requiring the use of asphalt, brick, stone, cement, wood or 
any composition; or accepting or offea·ing to accept order or 
contracts to excavate earth, rock or matea·ials fm· founda­
tions or any other purpoSe; or accepting m· uffering to 
accept orders or contracts to construct any sewer of stone, 
brick, concrete, terra cotta ur othea· matea·ial: m· accepting 
or offering to accept orden oa· cunti·uch~ tnt·;u·,• len· pints in 
cemeteries: or accepting m· ofTci·i.ng to. at:cepl orden ur 
curatract.~ for building, rt>mtldelin~. a't!pait·ing, wrecking, 
razing m· demolishing any sta·uct.ua·e, cu· fm· moving any 
building, or for drill in~:. hnring m· digging a well, or fur the 
installation, maintenanC<.' or t'l!paia• nf ll~Oil .Miglll-1 Ill' :lit• 
conditioning apparatuH or equipnwnt. cu· f(n· t.he emdicn· 
tion or extermination of a·ats, mice, lt!rntitcM, V('l'min nt• 
insects or bugs of any kind: wlwtht•t· l'lm·h \\'cll'k iM dmw m· 
offered tn be done by huul'ly m· day luhor. gc•rwt·al conll·m·· 
tor or subcontract. 
The term "contractor" shall also include any person car­
rying on or conducting any of the businesses, trades or 
occupations enumerated in sections 11-64 and 11·64.1 of 
this Code. 



The term "contractor" shall not include persons employed 
directly on a salary or wage basis by a contractor duly 
licensed as such under the terms of this chapter. 

All contractors are required t(J submit to the commissioner · 
of the Revenue a roster of all subcontractors within thirty 
(30) days from date of issuance of building permit, listing 
name, address, amount of contract, and type of work to be 
performed. 

(e) Gross expenditures shall mean all expenditures incurred in 
connection with the acquisition or lease of real property, 
including cash, credits, fees, commissions, brokerage 
charges and rentals, and all expenditures incurred in con­
nection with the improvement or development of such prop­
erty by force account, including costs of all labor involved 
in such improvement or development, cost of materials and 
supplies, equipment rental or an equivalent charge therefor 
if equipment is owned by the builder or developer, and any 
other expenditure of whatever description inCWTed in con­
nection with the improvement or development by force ac­
count of such property. The term "gross expenditures" shall 
not include amounts expended for interest on or payment 
of principal of debt incurred in connection with such im­
provement or development work. 

(t) Gross receipts shall mean the gross receipts from any busi­
ness, profession, trade, occupation, vocation, calling or ac­
tivity, including cash, credits, fees, commissions, brokerage 
charges and rentals, and property of any kind, nature or 
description from either sales .·made or services rendered 
without any deduction therefrom on account of cost of the 
property sold, the cost of materials, labor or service or other 
costs, interest, or discounts paid, or any expense whatso­
ever, and shall include in case of merchants the amount of 
the sale of supplies and goods furnished to or used by the 
licensee or his family or other person for which no charlle 
is made; provided, however, that the term "gross receipts" 
with respect to manufacturers and wholesale merchants 
manufacturing or dealing in articles upon which there is 
levied a direct excise tax by the United States shall exclude 
such excise tax payments to the United States government; 
provided further, that wholesale and retail dealers in pe­
troleum products on which the state levies a motor vehicle 
fuel tax shall exclude such tax payments to the state; pro­
vided, that the tax has first been included in the "gross 
receipts"; provided further, that retail motor vehicle dealers 
shall deduct trade-in allowances credited on sales of both 
new and used motor vehicles; provided further, in com­
puting the gross receipts of licenses under section 11-57 of 
this Code, the licensees shall be permitted to claim as a 
deduction the amount of salaries paid to any person em· 
ployed by them who is duly licensed in the same profession, 
under such section. 

The term "gross receipts" which used in connection with, 
or in respect to fmancial transactions involving the sale of 
notes, stocks, bonds or other securities, or the loan, collec­
tion or advance of money, or the discounting of notes, bills 
or other evidence of debt, shall be deemed to mean the 
gross interest, gross discount, gross commission or other 
gross receipts earned by means of, or resulting from such 
fmancial transactions, but the term "gross receipts" shall 
not include amounts received as payment of debts. . ·159 
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-~----· The term "gross receipts" shall include the gross receipts 
from all sales made or services rendered or activities con· 
ducted from a place of business within the county, both to 
persons within the county and to persons outside the county. 

In this connection the word "person" shall be construed to 
include governmental agencies. 

The calculation of gross receipts for license tax purposes 
shall be on either a cash, modified accrual or accrual basis'; 
provided, however, that the basis used must coincide with 
the system of accounts used by the taxpayer for federal and 
state income tax purposes. The calculation of gross receipts 
for a partnership shall be on the same basis used by the 
partnership on its tederal and state partnerslup mcome tax 
return report. This amendment shall be effective for all 
business license tax assessments done on and after Jan­
uary 1, 1985. 

Gross receipts shall not include any receipts earned by any 
organization that has qualified for exemption under 26 
U.S.C. Section 501(c)(6) to the extent such receipts are ex­
empt from United States income. tax. 

Except for the following, gross receipts shall not include 
receipts earned by any organization that has qualified for 
exemption from United States income taxes under any sub­
section of 26 U.S.C. Section 501(c) other than section 
50l(c)(6), i.e., the following gross receipts and.activities are 
subject to taxation under this chapter: 

(1) Any receipts which are not exempt from United States 
income tax. 

(2) · Those receipts which are not dues paid by members of 
the organization but which are exempt from United 
States income tax to the extent that they exceed two 
million five hundred thousand dollars ($2,500,000.00). 

(3) Those receipts which are earned from the activities 
described in section ll-26(d) (wine and beer sales), sec· 
tion 11-61.1 (restaurants, etc.), section 11·46.2 (mixed 
beverages), and section 11·69.1 (coin machines). 

(g) Manufacturer. (Repealed, see section 11-66.) 

(h) Person shall include individuals, fmns, copartnerships, cor~ 
porations, companies, associations or joint stock corporations; and 
it shall include any trustee, receiver, ~signee, or personal rep· 
resentative thereof carrying on or continuing a business, profes· 
sion, trade or occupation, but shall not include a trustee, receiver 

· or other representative duly appointed by a court to liquidate 
assets for immediate distribution, or a sergeant or sheriff, or any 
deputy, selling under authority of process or writ of a court of 
justice, nor shall it include any organization that has qualified for 
exemption under 26 U.S.C. Section 501(c)(6) to the-extent that the 
receipts of such organization, which by reason of the organiza· 
tion's purposes or activities, are exempt from United States in· 
come tax. 

(i) Personal seroice shall include every person engaged in the 
conduct or a business or trade enumerated in section 11-58 
of this Code. 

G> Professional and specialized occupations shall include every 
person engaged in an occupation enumerated in section 
11-57 of this Code. 



(k) Repair service shall include every person engaged in the 
business of repairing, renovating or servicing one or more 
of those items or articles enumerated in section 11-60 of 
this Code. 

(1) Retail merchant shall include every person engaged in the 
conduct of a business enumerated in section 11-61 of this 
Code. The term "retail merchant" is further defined to 
mean any merchant who sells to others for use only and not 
for resale. 

(m) Wholesale merchant shall include every person engaged in 
the conduct of a business enumerated in section 11-62 of 
this Code. The term "wholesale merchant" is further de­
fmed to mean every merchant who sells to others for resale 
only, or who sells to institutional, commercial or industrial 
users. 

(n) Hotels and motels mean any building or group of buildings 
containing guest rooms, and/or dwelling units which are 
intended, used, or designed to be rented, let, or hired out 
for compensation by automobile tourists or other tran­
sients, whether such compensation be paid directly or in­
directly. This shall include motels, motor hotels, tourist 
courts, motor lodges, and the like. Daily or weekly rental of 
units or any sign on the premises making reference to other 
than monthly rates shall be considered prima facie evi­
dence that a building is a hotel and subject to all hotel 
restrictions and ordinances. 

§11·3. Business, etc •• subject to tax. 

Each and all of the taxes herein.tfter imposed are in all cases imposed 
ur·,ln the privileJe of doing business or exercising a profession. trade ,,r 
oc:.Jpation in the county. including all phases of the business. 
profession. trade or occ~ration conducted in the county. 

As to businesses. profe·sions. trades or occupations for which a gross 
receipts license h it\·ied on persons having a definitely established place 
of business or m<&~ntaininJ an office m the county. it is the polic} ,,f the 
cojlnty to requ;re that all gross receipts derived from the busincll:t. 
profession. trade or occUpiition shall be inciuded in their licensing basis: 
provaded. that in cases ~here their business. profession. trade or 
occupation requires the performance of cerain acti\·ities without the 
county. and they become subject to and pay a licensina tax to a foreign 
taxina jurisdiction based on aross receipts derived from acuvmes 
conducted within a foreign taxinajurisdiction they shall be permitted to 
deduct such aross receapts taxed by the foreian taxins jurisdiction in 
arriving at their licensing hasis. In all cases such deduction must fint be 
included in their total grc-ss receipts. 

As to businesses. professions. trades or occupations for which a gross 
receipts license is levied. carried on or conducted only in pan within the 
county limits of the county by persons havins no definitely established 
place of business Ctr maintainins an office within the Commonwealth. it 
is the policy of the .:ounty to subject such penons to the same provisions. 
conditions and rates that penons bavins a definitely established place of 
business or maintainina an office within the county are subjected to: 
and. in such cases ~:.ere only pan of the business. profession, trade or 
occupataon is so condutted or carried on within the county. the tax 
liability shall be measured by only that ponion of the business. 
profession. trade or occupation conducted or carried on within the 
county limits. 

:•161 



ln this connection the term "'foreip taxing jurisdiction .. shall bt: 
construed as limited to other counties. cities and tO\\o"DS of tht: 
Commonwealth of Virginia. (Adopted l/l/49. Amended l-1-53.) 
(Amended 12-21-74, effective 1-1-75.) 

§11-4. Levyin& of license taxes. 

For each and every ~·ear beginning with January first of each year and 
ending December than~·-first follo"ing. until otherwise changed. then: 
arc hereby le••ied and there shall be collected the annual license taxes 
hereinafter set fonh in this chapter. except as otherwise specifically 

provided in this chapter, on persons conducting or engaged in &IllY 

business. trade or occupation in the county hereinaftc:r set forth in this 
chapter, which license taxes snail be for the suppon of the county 
government, the payment of the county debt, and for other coun1:y 
purposes. 

§ll-5. Procftlure for obtainin&license; reconciliation of records and 
monthly report. 

Every person liable to the payment of a licen~ tax under the 
provasions of this chapter shall make application therefor in writing to 
the Commissioner ofthe Revenue at his office in the count\ court house. 
The Commiss1oner of the Revenue shall furnish aicense application 
forms in quadruplicate. which forms shall be properly and fully 
executed by the applicant, and shall contain such information as may be 
required by the Ct'mmissioner of the Revenue. In cases where the license 
tax is based upon the gross receipts or gross expenditures of the business 
or occupation to be licensed. the Cominissioncr of the Re'"cnue shall 
require a sworn statement from the applicant of the amount of such 
gross receipts, e'(cept in the case of a beginner as hereinafter defined. 
The Commissioner of the Revenue shall assess such applicant or other 
penon of whom a license is required with the license tax by this chapter 
and shall furnish the applicant with all copies to be surrendered to the 
County Treasurer. Upon payment of required license tax to the County 
Treasurer. the Treasurer shall receipt such payment upon each of the 
copies of the license application form. retain one and furnish the 
remaining copies to the applicant for surrender to the Commissioner of 
the Revenue. The Commissioner of the Revenue shall issue theapplicant 
the copy indicating -ucensee's.Copy", and shall furnish the licensee 
with such tag. button or sign as may be appropriate for display u 
evidence that a license has been issued. 

The Commissioner of the Revenue and the County Treasurer shall 
reconcile monthly their records with respect to license applications 
made, license payments received by the County Treasurer. and license 
cenific:atcs issued by the Commissioner ofthe Revenue: and a combined 
repon thereon shall be submitted monthly to the County Manager. 
(Adopted 1-1~9. Amended 8-5-70, effective 1-1-71.) 

§JJ-9. Persons liable for Ucense tax to keep records, repon of1ross 
receipts. 

E,·e ry penon iiable for a license tax under this chapter which is based 
on aross receipts or aross expenditures shall keep all records and 
accounts necessary to Cl)mpute and to verify ~o>uch ,ross receipts or ~ross 
nper:ditures. and the repon of such ,ross receipts or aross expend;tures 
s~ll be taken from such records. All such records and general bocks of 
account shall be open to inspection and examination by any authc:ized 
representatin of the county, and shall be maintained for a per:od of 
th1ee (3) years. 



Each licensee whose license is measured by sross receipts or gross 
expenditures shall submit to the Commissioner of the Revenue. not later 
than January thinieth of each year, a repon of his sross receipts or gross 
expenditures for the preceding year. 

In those cases in whic:b the conduct of the business, profession. trade 
or occupation involves operations subject to more than one rate or 
computed on more than one base, as hereinafter set fonh, the licensee is 
hereby required to maintain separate accounts for each such operation 
ana shall be separately licensed for such operation; provided, however, 
that the licensee may elect to maintain a sinale account for all operations 
taxed on gross receipts, in which case the entire business taxed on Jross 
receipts shall be computed at the highest rate applicable to any pan of 
the business taxed on gross receipts. 

If any licensee shall fail to maintain the records required in this 
section, regularly supponed by customary vouchers. the· Commissioner 
of the Revenue is hereby authorized and directed to estimate the 
taxpayer'» gross rece1pts or sross expenditures on the basis of the best 
evidence he can obtain. and the Commissioner of the Revenue shall 
make an assessment on the basis of such determination. (Adopted 1-1-
49) 

§11·59. Busineu service occa,.tloas. 
Every penon conductins or enpJinJ in any ofthe followina busiDeu 

service occupations, businesses or trades shaD pay for the privilc:p an 
annual license tax of S0.35 for eac:b 5100.00 of J!'OIS receiptl. u 
hereinabove defmed. from the occupation duriq the precediq fisc:al or 
calendar year; the minimum annual license tax shall be 525.00. 

An airpon 
Auto damap appraisal service 
A bid or buildinJ reponinaservice 
A computer time sbariDJ 
A drafting service 
An ensraver 
Erectina. installiq. removina. storina avminp 
Freiabt. traffic bureau or agency 
Haulina or transfer,not in connection with taxicab bulinna 
An impoundinslot 
Inventory service 
Job printer, printing shop, bootbindiq, duplicatina Procell 
A launderina. cleanina.. pressina or dyeiq establishment 
Leasina films for compensation 
Microfllmina 
Motion picture film products and labo_ratories 
Packin& c:ratina, shippina. haulifta, or movina aood• or 

chattels for othen 
Photogrametric engineering 
A protectiv: agent or agency 
Realty multiple listing service 
Renting :i:-planes 
Renting bicydes 
Sign painting. window lettering, vehicle lettering 
Storage, all typei 
Swimmin~ pool management 
A tabulating or computer service bureau 
Taxicab operaton 
Tree sursery, trimmina and removal 
U-Drive-It fmn or business. daily or mileap charge basis 
Vehicular advenising, electric advenising. business adver· 

tising, commercial advertising 
Other business service occupations 

.:.163 
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(Amended S-19-60, effective 1-1-61; amended 6-3-67, effective 1-1-68; 
amended 8-S-70, effective 1-1-71; amended 12-19-73 and 
12-27-73, effective 1-1-74; amended 12-21-74, effective l-1-7S) 

§11-61. Wholesale merchants. 

Every person conducting or engaging in any of the following 
wholesale merchants occupations, businesses or trades shall pay for 
the privilege an annual license tax of $0.08 for each $100.00 of gross 
receipts from the business during the preceding fiscal or calendar year; 
the minimum annual license tax shall be $25.00. 

Automotive 
Chemicals 
Clothing. furnishings 
Coal, coke 

Commission merchants (who take title. others classed as brokers) 
Drugs 
Dr) go0ds 
Electncal. plumbing goods 
Farm products or supplies 
Furni!Ure and house furnishings 
Groc~ries and f.:-<'ds 
Hardware 
Jewelry 
Lumber, paint and construction materials 
Machinery. equ1pment and supplies 
Metals and metal work 
Other ~oods. wares. merchandise 
Paper and paper products 
Petroleum and petroleum products 
Seafood 
Soft drinks 
Sponing goods 
Tobacco and tobacco products (except leaf tobacco) 
Waste materials 
Other wholesale merchants 

(Amended 5-19-60. effective l-1-61; amended 6-3-67, effective 1-1~; 
amended 12-27-73, effective 1-1-74) 
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June 23, 1983 

Jeffrey L. Mincks, Esquire 
Office of the County Attorney 
P. 0. Box 40 
Chesterfield, Virginia 23832 

Stephen T. Gannon, Esquire 
Hunton & Williams 
P. 0. Box 1535 
Richcond, Virginia 23212 

Re: American Sterilizer Company 
v. 
County of Cheseerfield, Virginia 

Law 113121-81 

Gentlemen: 

1 find that the County of Chesterfield has properly 
assessed ehe 1980 Reeail Merchanes License Tax against 
American Seerilizer Company. 

._., 
~······· 

~~CO is clearlv a merchane. It does not sell from 
its place of manufacture, exempting it under §12-119 of · 
the County Code, but sells by agents who work oue of a 
central sales office. While ehis office in Chesterfield 
neither receives nor has on hand any money or isn't a 
place for walk-in sales, it is ehe sales offiCe for AMSCO's 
field represeneatives for a five seate area. The salesmen 
receive messages and seenographic services at this office. 
They send their reports, quoeations, and purchase orders 
to ehis regional office. They are supervised and evaluated 
by ehe regional office and the regional office has a sales 
quota to meet. It is by salesmen working out of this office 
that all.sales occur (in the Richmond regional area). Sales 
contracts are for~arded from the regional office to AMSCO 
home office in Pennsylvania where they are accepted. All 
goods are shipped f.o.b. manufacturing plans (from other 
states) to the purchaser, and all sales receipts come to 
the home office in Pennsylvania. 

-
The existence of the regional sales office and its 

activities create a legally sufficient nexus to tmpose a 
tax on AMSCO, a foreign corporation. The Commissioner of 

~l65 
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Jeffr~y L. ·Min\ .s, Esquire 
Seephen T. Gannon, Esquire 

·June 23, 1983 
page 1:WO 

. ·:~ . 

. . 
Revenue correcely assessed a Merchane's Tax based upon gross· 
.receipes for sales wiehin ehe seaee of Virginia by salesmen 
working out of the Chesterfield Office. The Commissioner may 
not assess a business license eax upon the proceeds of sales 
oue of the state of Virginia because of lack of apporeionmene 
and the possibility of muleiple tax burdens on interstate 
commerce. 

Mr. Mincks will prepare anoeher Order consistent with 
this letter and, after presentaeion to Mr. Gannon for objec­
tion and endorsemene, present the same for entry. 

wgwc 

v~?6truzy our; I. 
. 'f; i /f/11 

Ji l affr!rl~ r. 
, udge ~ / 

"./ 
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1984 SESSION 

HOUSE Bli.L NO. 386 
Offered January 20, 1984 

3 A BILL to amend the Code of Virginia by adding a section numbered 58·266.5:2. to 

4 provide for the apportionment of gross receipts for license taxation. 

5 

6 Patrons-Stambaugh, Almand, and Marshall 
7 

8 Referred to the Committee on Finance 
9 

10 Be it enacted by the General Assembly of Virginia: 

11 1. That the Code of Virginia is amended by adding a section numbered 58-266.5:2, as 
12 follows: 

13 § 58-266.5:2. Apportionment of gross receipts.-The governing body of any county, city 

14 or town may provide by ordinance for apportionment of the gross receipts of interstate 

15 corporations for purposes of license taxation, in the manner provided for apportionment of 

16 income in§§ 58-151.041 through 58-151.050. 

17 
18 

19 

-20 
21 
22 
23 
24 

25 
26 
27 
28 
29 
30 
31 
32 
33 
34 

35 
36 

37 

38 

-39 
40 

41 
42 
43 

44 

Official Use By Clerks 
Passed By 

The House of Delegates 
without amendment 0 
with amendment 0 
substitute 0 
substitute w /amdt 0 

Date: ---------

Clerk of the House of Delegates 

Passed By The Senate 
without amendment 0 
with amendment 0 
substitute 0 
substitute w /amdt 0 

Date: ----------• 

Clerk of the Senate ~167 
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V I R G I N I A : 

IN THE CIRCUIT 

RICHARD C. ROBERTS, 

v. 

COUNTY OF HENRICO, 

COURT OF THE COUNTY 

Plaintiff, 

Defendant. 

ORDER ... 

OF 

) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No. CLBJ-311 

Ct., g :!· '-- o.:;· .=. 1/ 

On August 2, 1991, came the parties, by counsel, for 

oral argument upon Plaintiff's Application to Correct 

Erroneous Assessment and the Application was argued by 

counsel. 

Based on its review of the pleadings, memorandum, Joint 

Stipulation of Facts, Plaintiff's Admissions, and the 

authorities cited by the parties, the Court is of the opinion 

that the plaintiff maintained an office within Henrico County 

in conjunction with his busine~s as .a consulting engineer 

during tax years 1980 through 1983 and that plaintiff was 

subje~t to a Henrico business license tax for those years. 

See Commonwealth v. Manzer, 207 Va. 996 (1967). The Court 

further finds that Roberts' clients were not located i.n 

Virginia: that he maintained no office outside his home in 

Henrico County: and that he was properly subject to Henrico 

business license tax on his total gross receipts all C)f which 

were invoiced and received by mail at his Henrico County 
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home. See Comolete Auto Transit, Inc. v. Bradv, 430 u.s. 

280 {1977). The Court further finds that Roberts was not 

licensed and did not pay tax in any location outside Virginia 

and that apportionment of tax is not appropriate~ Wisconsin 
' 

v. J. c. Penney Co., 311 u.s. 435 (1940); and Mobil nil Corn. 

v. Commissioner of Taxes of Vermont·, .4 .. 45 u.s. 437 (1980). 

Accordingly, the Court hereby denies ~he Plaintiff's Applica-

tion to Correct Erroneous Assessment and for Refund of Taxes 

and ORDERS judgment for the-defendant. 

ENTER: 7 I , .,. I ~/ . 

,ftt::---.._-1' c:. . ~«.::~ c ., 
Seen: 

A Copy Teste: 
Margaret B. Baker, Clerk 

~1Hf!fl.IX{J tt 
ll!pucy ct&k:-=. 

~~~~· ~_p.d. Septemuer ~u, 1991 
1 copy to South 
1 copy to Lewane ~~riffit outh · 

Assistant Cou ty Attorney 
Joseph P. Rapisarda, Jr. 

County Attorney 
county of ~enrico 
P. o. Box 27032 
Richmond, Virginia 23273 

Seen and Objected to: 

.~ttt-b.q. ~- Lewane, Esq. 
Hubard, Marchant, Samuels & Gayle, P.C. 
1205 East Main Street, Fourth Floor West 
Rich~ond, Virginia 23219 



III. ASSIGHKIHT OP ERRORS 

1. The trial court erred in holding that the county's 

assessments of an unapportioned business license tax were lawful 

and in refusing to correct the erroneous assessments made against 

Short Brothers. 

2. The trial court erred in holding t~at Arlington County 

could, consistent with the Commerce Clause and Due Process Clatuse 

of the United States Constitution, base its business privilege~ 

license tax on 100% of Short Brothers' multi-state income froDl: 

{a) Sales of aircraft which were manufactured over!;eas 
and delivered directly to customers outside Virginia; and 

{b) Leases of aircraft which were delivered to les1;ees 
outside Virginia and which never entered Virginia. 

3. The trial court erred in permitting the County to 

introduce testimony through an auditor of an alleged 

administrative practice adopted by the Commissioner of Revenu,e 

for apportioning the County's business license tax, and in 

sustaining the County's assessment because of the alleged 

adoption of the administrative practice when: 

{a) The administrative practice was not authorized by any 
statute or ordinance; and 

{b) The.-aclministrative practice was not written, published, 
or in any way communicated to Short Brothers. 


