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IN THE CIRCUIT COURT OF THE COUNTY 0
Theron J. Bell, Commissioner of
Labor and Industry,

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Plaintiff,

v.
MAGCO OF MARYLAND, INC.
Serve:

Edward R. Parker, Esq.
Registered Agent
5511 Staples Mill Road
Richmond, Virginia 23228
Defendant.

ARLINGTON

MAR 30~ f998.
DAVID A. BELL, Clerk

CiF~on County VA

B

~puty Cl~rk

Chancery No. CH-129

AM~DW BILL OF COMPLAINT
Theron J. Bell, Commissioner of Labor and Industry, alleges as follows:
Parties
1.

Theron J. Bell is the Commissioner of Labor and Industry (the Commissioner)

and is charged under Virginia Code§§ 40.1-6(2), 40.1-22(5), and 40.1-49.4 with the duty of
enforcing the occupational safety and health provisions of Title 40.1 and the regulations adopted
under that Title.
2.

The Defendant, Magco of Maryland, Inc., at all times relevant to this case, did

business in Virginia as a roofing contractor. It employed one or more persons to conduct
business and otherwise met the definition of an employer pursuant to Virginia Code§ 40.1-49.3.
Jurisdiction and Venue
3.
occupation~!

This cause of action is brought by the Commissioner for a violation of the
safety and health provisions of Title 40.1 and standards, rules, and/or regulations
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adopted pursuant to that statutory authority. This Court has jurisdiction of this action under
Virginia Code§ 40.1-49.4(£).
4.

Venue is proper in the Circuit Court of the County of Arlington because the

violation alleged in this bill occurred there. Code§ 40.1-49.4(E).
Authority

5.

The Commissioner, in order to carry out the purposes of the .occupational safety

and health laws of the Commonwealth and the rules, regulations, or standards adopted pursuant
to such laws, is authorized to enter any worksite without delay and to inspect, investigate, and
take samples during regular working hours and at other reasonable times. Code§ 40.1-49.8.
6.

The Commissioner may issue a citation to an employer when he has reasonable

cause to believe that the employer has violated a safety and health provision of Title 40.1 or any
standard, rule, or regulation adopted pursuant to Title 40.1. The citation must include an order of
abatement fixing a reasonable time for abatement of each violation. Code § 40.1-49.4.
7.

The Commissioner also has the authority to propose a civil penalty for a cited

violation of the laws, rules, regulations, or standards. Code§ 40.1-49.4(A)(4)(a).
8.

The Commissioner must notify the cited employer by certified mail or personal

service of the citation within a reasonable time after the termination of the inspection. This time
may not exceed six months from the date of occurrence of the alleged violation. Code
§ 40.1-49.4(A)(3).
9.

The cited employer has the right to contest the citation, order of abatement, and/or

penalty by notifying the Commissioner in writing of its intent to contest all or part of the citation
within fifteen working days of receiving it. If the employer fails to do so, the proposed penalty
2
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shall become a fmal order of the Commissioner and not subject to review by any court or agency.
Code§ 40.1-49.4(A)(4)(b).

Facts
10.

On December 20, 1996, Defendant's employees were performing roofing work at

2425 Wilson Boulevard in Arlington, Virginia, 22201. An employee fell 59 feet down a shaft to
a metal duct, and then fell an additional12 feet to the floor below. The employee died later that
same day as a result of his injuries.
11.

Between December 20, 1996, and April24, 1997, the Commissioner, through his

designated representative, inspected the Defendant pursuant to Virginia Code § 40.1-49.8 after
being notified by the Chief Building Inspector that

an employee had fallen seven floors and had

been taken to the hospital.
12.

As a result of the inspection, the Commissioner cited the Defendant for one

Serious violation of the Virginia Occupational Safety and Health (VOSH) Standards for the
Construction Industry as set out in Inspection No. 125436105, Citation No. 1, Item 1, issued by
the Commissioner on April 24, 1997. A copy of the citation as originally issued is attached as
Exhibit A. The Commissioner proposed a penalty of $7,000.00 for the violation described in
Exhibit A.
13.

The Defendant notified the Commissioner in writing on April30, 1997, of its

intent to contest the citation.
Basis for Decision
14.

The Commissioner must prove the following four elements to establish the

existence of a citable violation:

3
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15.

a.

A standard, regulation, or statute exists that applies to the employer in
question;

b.

The employer violated the standard, regulation, or statute in question;

c.

The employer had actual knowledge, or should have known, of the
violative condition; and

d.

An employee of the cited employer was exposed to the cited condition.

The Virginia Occupational Safety and Health (''VOSH") Standards for the

Construction Industry apply to the Defendant. The Defendant violated VOSH §
1926.502(b)(4)(i) as set forth in the attached citation. The Commissioner s:Iassified the violation
as a serious violation. A violation ofVOSH standards is "serious" if there is a substantial
probability that death or serious physical harm could result from a condition in the workplace, or
from authorized work practices, means, methods, operations, or processes adopted or in use in
the workplace. Code § 40.1-49.3.

"The term 'substantial probability' does not refer to the

likelihood that illness or injury will result from the violative condition but to the likelihood that,
if illness or injury does occur, death or serious physical harm will be the result." VOSH

Administrative Regulations lvfanual § 1.1 (August 1, 1995); Dorey Electric Co. v. Occupational
Safety and Health Review Comm'n, 553 F.2d 357 (4th Cir. 1977). Since an employee would
likely suffer death or serious physical harm -- and did die in this case -- if exposed to the hazard
which VOSH § 1926.502(b)(4)(i) was designed to prevent, the Defendant's violation of that
standard was serious.
16.

Defendant's employees ·were exposed to the hazard created by the Defendant as

set out in Item 1 of Citation No.1 of the attached citation.

4
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17.

The Defendant knew, or should have known, of the hazardous condition set forth

in Item 1 of Citation No. 1 of the attached citation.
18.

In determining the appropriate penalty, the Commissioner considers the gravity of

the violation, the size of the business, the good faith of the employer, and the employer's history
of previous violations. Code§ 40.1-49.4(A)(4)(a).
19.

The Defendant's proposed penalty was calculated in accordance with Chapter IV

of the VOSH Program's Field Operations At/anual which incorporates the requirements of
Virginia Code § 40.1-49 .4(A)(4). The Field Operations JV/anua/ prohibits modification of any
penalty proposed for a violation which directly contributed to a fatality.
ON THIS BASIS, the Commissioner of Labor and Industry requests that the Court issue
an ORDER affirming Item 1 of Citation No.1, the accompanying proposed penalty, and the
order of abatement.
Respectfully submitted,
THERON J. BELL,

COMMISSI.ONER OF ~USTRY

By:

fl~~

Valerie G. Preiss
Assistant Commonwealth's Attorney
County of Arlington
1425 N. Courthouse Road
Arlington, Virginia 22201
703-228-4410

-5-

EXHIBIT A
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·Virginia Department of La·· lr and Industry

Inspection Number:·
125436105
Inspection Dates: 12/20/96 • 12/23/96
Issuance Date:
04/24/97

Occupational Safety and Health Compliance

Citation and Notification of Penaltv
Company Name:
Inspection Site:

MAGCO Inc.
2425 Wilson Blvd., Arlington, VA 22201

Citation 1 Item 1 Type of Violation:

Serious

1926.50l(b)(4)(i): The employer failed to protect an employee working on the roof from falling through a hole
more than 6 feet above the lower level by a personal fall arrest system, guardrail, or cover that confonned with
1926.502(i)(2). On December 20, 1996, an employee fell through a hole 71 feet to the floor below after a pallet
being used to cover the hole failed under his weight. The employee died as a result of his injuries.

See pages 1 through 2. 3 of this Citation and Notification of Penalty for information on employer and employee rights and responsibilities.
.Cimtion and Notification of Penalty

Page 4 of 4
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IN THE CIRCUIT COU:RT OF THE COUNTY OFiARLIN(;TON~-~:~ L ?.~
THERON J. BELL, Conunissioner of
Labor and Industry,

)

Plaintiff,

)

APR 2:r f998

)
)

!.~} _::'. ... ~ :· ~. j.~

)
)
)

v.
MAGCO OF MARYLAND, INC.,
Defendant.

Chancery No.

f:·; :: !.. 0: ~ . ~ .,

..

C~~~:Z~"-2 .:.• ...

)
)
)·

ANSWER TO AlVIENDED BILL OF COlVIPLAINT
Pursuant to Virginia Supreme Court Rule 2:7, Defendant, Magco of Maryland, Inc.
("Magco"), by counsel, answers the Amended Bill of Complaint as follo\vs:

1.

Paragraph 1 of the Amended Bill of Complaint is admitted.

2.

For Paragraph 2 of the Atnended Bill of Complaint, Magco admits that it did

business in Virginia as a roofmg contractor and that it employed one or more persons. The
remaining allegations of this Paragraph constitute a legal conclusion that need not be either
admitted or denied and for which Magco demands strict proof. To the extent any response is
required, the allegations are deni€d.
3.

For Paragraph 3 of the Amended Bill of Complaint, Magco admits that the

Corrunissioner has statutory authority to bring this action and that this Court has jurisdiction of
this action. Magco denies, however, that it committed a violation of any Virginia statute,
standard, rule, or regulation.
4.

For Paragraph 4 of the An1ended Bill of Complaint, Magco admits that venue is

proper in this Court. Magco denies, however, that it committed a violation of any Virginia
statute, standard, rule, or regulation.
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5.

The allegations in Paragraph 5 of the Amended Bill of Complaint constitute

propositions of law and need not be either admitted or denied. To the extent any response is
required, the allegations are denied.
6.

The allegations in Paragraph 6 of the Amended Bill of Complaint constitute

propositions of law and need not be either admitted or denied. To the extent any response is
required, the allegations are denied.
7.

The allegations in Paragraph 7 of the Amended Bill of Complaint constitute

propositions of law and need not be either admitted or denied. To the extent any response is
required, the allegations are denied.
8.

The allegations in Paragraph 8 of the Amended Bill of Complaint constitute

propositions of law and need not be either admitted or denied. To the extent any response is
required, the allegations are denied.
9.

The allegations in Paragraph 9 of the Amended Bill of Complaint constitute

propositions of la\v and need not be either admitted or denied. To the extent any response is
required, the allegations are denied.
10.

Paragraph 10 of the Amended Bill of Complaint is admitted, except that Magco

states it performed its work as one of several subcontractors at the worksite and that the worksite
was controlled by the general contractor.
11.

Magco is without knowledge or information sufficient to fonn a belief as the truth

of the allegations contained in Paragraph 11 of the Amended Bill of Complaint.
12.

For Paragraph 12 of the Complaint, 1Vfagco admits that it received the citation

alleged, but Magee is without knowledge or information sufficient to form a belief as the truth of
the allegation that the citation was issued as a result of the inspection.

-9-

13.

Paragraph 13 of the Amended Bill of Complaint is admitted.

14.

The allegations in Paragraph 14 of the Amended Bill of Complaint constitute

J

propositions of law that need not be admitted or denied. To the extent any response is required,
the allegations are denied.
15.

Paragraph 15 of the Amended Bill of Complaint is denied.

16.

Paragraph 16 of the Am·ended Bill of Complaint is denied.

17.

Paragraph 17 of the Am~ended Bill of Complaint is denied.

18.

The allegations in Paragraph 18 of the Amended Bill of Complaint constitute

propositions of law that need not be adrnitted or denied. To the extent any response is required,
the allegations are denied.
19.

The allegations in Paragraph 19 of the Amended Bill of Complaint constitute

propositions of law that need not be adrnitted or denied. To the extent any response is required,
the allegations are denied.
AFFIJ~ATIVE

DEFENSES

I. The cited standards are pre-~empted.
2. The worksite was a multi-eniployer worksite, and Magco had no control over the
alleged violative conditions.
3. Compliance would have resulted in a greater hazard than non-compliance.
4. Compliance would have been impossible and/or infeasible.
5. Compliance would have interfered with the work being performed.
6. Respondent had no knowledge of the hazards.
7. The alleged violation was an isolated occurrence and was therefore de minimis.
8. The Commissioner failed to issue the citation with reasonable promptness.
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9. The violations, if any, were the result of unavoidable employee misconduct and/or
intentional disregard of Mag co's safety rules.
10. Magco has been denied the requisite notice and has therefore been denied due
process.
11. The Amended Bill of Complaint was procedurally defective.
12. The cited standards are cumulative.
13. The citation was issued as a result of a flawed, irregular, and incomplete inspection
and investigation.
14. The Commissioner's citation and Complaint are

ba~red

by the doctrine of estoppel.

15. The Amended Bill of Complaint is barred by the applicable statute of limitations.
16. The Commissioner failed to comply with the procedural requirements of Section
40.1 - 49.4 of the Virginia Code.
17. The Amended Bill of Complaint fails to state a claim upon which relief can be
granted.
18. Magco is not a proper party defendant in this action.
19. Magco reserves the right to assert any and all defenses revealed during the course
of further investigation and discovery.

WHEREFORE, Magco of Maryland, Inc., by counsel, respectfully requests that
the Amended Bill of Complaint be dismissed, and that the Court award its costs and attorneys'
fees, as well as any other relief the Court may deem proper.
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Respectfully submitted,

Uc:.L?~
Seth C. Berenzweig, Esq., VSB 34405
Oliver A. Potts, Esq., VSB 41801
Albo & Obion, L.L.P.
6350 Rolling Mill Place, Suite 102
Springfield, Virginia
(703) 455-5059
Attorneys for Defendant,
Magco of Maryland, Inc.

CERTIFICATE OF SERVICE
I certify that on April23, 1998, a copy of this Answer to Amended Bill of Complaint
was hand-delivered to:
Valerie G. Preiss, Esq.
Assistant Commonwealth's Attorney,
County of Arlington
1425 N. Courthouse Road
Arlington, Virginia 22201

Seth C. Berenzweig
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Chancery No. CH 98-129

)
)
)
)

DEFENDANT'S MOTION FOR SUMl\'IARY JUDGMENT

Defendant, Magco of Maryland, Inc. ("Magco"), by counsel and pursuant to
Virginia Supreme Court Rule 3: 18, moves for summary judgment on the ground that no genuine
dispute exists as to any material fact and that Magco is entitled to judgment as a matter of law.
The grounds in support of this Motion are set forth in further detail in the attached Memorandum,
incorporated herein by reference.
WHEREFORE, Magco respectfully requests that its Motion be granted, that
judgment be entered in its favor and against Plaintiff, and that Magee be awarded ·the costs of
this action and such further rel~ef as the Court may deem just.
Respectfully submitted,

Kollman & Sheehan, P. .
Sun Life Building
20 S. Charles Street, 8'h Floor
Baltimore, Maryland 21201-3225
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'sETH C. BERENZWEIG
· Albo & Obion, L.L.P.
6350 Rolling Nfill Place
Suite 102
Springfield, VA 22152
Attorneys for Defendant,
Nfagco ofMaryland, Inc.

CERTIFICATE OF SERVICE

I hereby certify that on this

Z 7 day of April,

1999, a copy ofDefendant's

Motion for Summary Judgment was mailed first class, postage prepaid to:
Valerie G. Preiss, Esquire
Assistant Commonwealth's Attorney, County of Arlington
1425 N. Courthouse Road
Arlington, Virginia 2220 I

N&~4Seth C. Berenzweig
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IN THE CIRCUIT COURT OF THE COUNTY OF ARLINGTON ·- ·"·"·· -·. ~...

THERON J. BELL, Commissioner of
Labor and Industry,

I

)
)
)
)
)
)
)
)
)
)

Plaintiff,

v.
MAGCO OF MARYLAND, INC.,
Defendant.

I

Chancery No. CH 98-129

MEMORANDUM 1N SUPPORT OF
DEFENDANT'S MOTION FOR SUMMARY JUDGMENT

Defendant, Magee of Maryland, Inc: ("Magee"), by counsel, submits this
Memorandum in support of its Motion for Summary Judgment.
INTRODUCTION

Magco is a roofing subcontractor that performs roofing work in the Washington
Metropolitan area. On December 20, 1996, Magee's foreman was completing work on a project
in Arlington, Virginia with one ofMagco's employee~. They were working near a shaft on the
roof of the building that other contractors had partially covered with a piece of plywood and had
partially covered with a wooden pallet. Although the plywood had been secured in place, the
pallet had not. Magee's employee sat on the wooden pallet. The pallet moved, and the
employee fell. He later died from his injuries.
The Vrrginia Department of Labor and Industry (the "Department") performed an
Occupational Safety and Health inspection of the work site from December 20, 1996 through
December 23, 1996. On April24, 1997, the Department issued a single citation against Magee,
alleging a single violation of Section 1926.50l(b)(4)(i) of the Vrrginia Occupational Safety and
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Health standards for the construction industry. The Department claimed that Magco had failed to
protect its employee from falling into a hole in the roof that was more than six feet above the
lower level. The citation was classified. as serious with a proposed penalty of $7,000.00.
Magco contested both the citation and the proposed penalty. In Aprill998, the
Commissioner of Labor and Industry (the "Commissioner" or the 11 PlaintifP') filed this action,
seeking to enforce the citation. Magco denies that it violated the Virginia OSHA standards, and
Magee filed an Answer to the Amended Bill of Complaint on April23, 1998. Discovery has
been conducted, and Magee contends that the material facts are undisputed and that Magco is
entitled to judgment as a matter of law.

FACTS
On December 20, 1996, Magee was a subcontractor performing roofing work in
Arlington, Virginia. Magco was one of several subcontractors serving under the general
contractor, Turner Construction Company ( 11 Tumer"). During the course ofMagco's work on the
project, Magco and the other subcontractors had complained to Turner about holes on the roof.
Commissioner Bell's Answer to Defendant's Requests for Admissions, at Response to Request
No.3 (Exh.l). Turner agreed to cover them and did so. !d., Response to Request Nos. 4 and 5.
On or about December 16, 1996, the mechanical contractor, Stromberg,
uncovered a shaft on the roof to use for hoisting materials to the roof. !d., Response to Request
No. 6. On December 17, 1996, John Hataloski, Magee's foreman, complained to Steve Smith,
Turner's Project Superintendent, to

cov«:~r

the hole.

S~th

agreed that he would.

The next day, on December 18, 1996, Hataloski approached Turner's labor
foreman (who was known as "Pockets"), told him about his conversation with Smith the day
-2-
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before, and asked Pockets to cover the shaft. Pockets said that he would. When Hataloski saw
Smith later that day, he reminded Smith of the need to cover the shaft, and the Project
Superintendent again assured Hataloski that he would take care of it.
On December 20, Magee had finished all but a few hours of their work on the
Project. Hataloski arrived at the Project with two Magee employees. Hataloski instructed one of
the employees, Kevin Barnes, to help him install some flashing on a wall on the roof. The wall
was near the shaft that Hataloski had repeatedly asked

~e

general contractor to cover: On this

occasion, Hataloski noticed that a portion of the shaft indeed had been covered with a piece of
plywood, and another portion of the shaft had been covered with a wooden pallet. The
mechanical contractor had placed a metal beam above the shaft, which rested on cinder blocks
located on either side of the shaft.
Hataloski did not report this situation to Magco. Hataloski did not ask Magee's
management what he should do -whether he should begin working, whether he should wait until
he consulted with the general contractor about the cover that had been placed over the hole, or
whether he should do anything in connection with providing fall protection before beginning to
work near the shaft. It is undisputed that the only Magee employees who were aware of the
condition of the shaft on December 20, 1996 were Hataloski and the two employees who were
working with him that day.
Apparently believing that the wooden pallet had been _secured over the hole,
Hataloski decided on his own to start working. Hataloski and Barnes moved the metal beam
(which interfered with their work) and proceeded to perform the flashing work on the wall.
While performing this work, Barnes - who also apparently believed that the pallet had been

-3-
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secured - sat back on the wooden pallet that covered the shaft. The pallet itself was sturdy
enough to support Barnes's weight; it did not collapse. The pallet, however, had not been
secun~d. It moved out of position, allowing Barnes to fall.

The Department performed an inspection of the worksite. They interviewed
Hataloski as well as the employees of the other contractors at the site, some of which also had
complained to Turner to cover the holes in the roof. In fact, on the morning of the accident, an
employee of the electrical contractor stood up at the end of a safety meeting and again asked
Steve Smith of Turner to cover the shaft.
As a result of its inspection, the Department issued a willful citation against
Turner, the general contractor, for failing to cover the shaft properly, in violation of Section
501(b)(4)(i). 1 The basis for this citation v1as that Turner knew that the shaft had not been
covered properly, that Turner had the responsibility to cover it properly, and that Turner
consciously or recklessly disregarded that obligation.
Despite recognizing that covering the shaft was Turner's responsibility, the
Department also issued a citation to Magco for the same condition, alleging a serious (rather than
a willful) violation of the s~e OSHA standard, Section 50l(b)(4)(i). The Commissioner claims
(without evidentiary support) that at the time Hataloski and Barnes were working on the wall,
Hataloski knew that the pallet had not beEm secured, but still failed to take steps to protect Barnes
from falling. The Commissioner concedes that no officer, director, or owner of Magco knew

1

Although the Commissioner has conceded that this citation was issued to Turner, he has
refused to produce documentation regarding this citation.
-4-
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about this condition. However, the Commissioner seeks to impute Hataloski's alleged
knowledge to the company and to hold Magee strictly liable for Hataloski's actions.
Magco is entitled to summary judgment, however, whether Hataloski knew or did
not know that the pallet had not been secured. IfHataloski did not know that the pallet was
unsecured, then he did not violate Section 50l(b)(4)(i) because he had no knowledge that a
hazardous condition existed. Moreover, the accident occurred because of Turner's, not Magco' s,
failure to meet its responsibilities. Hatalosk.i did not create or control the condition, and he took
reasonable steps to protect his co-workers by complaining repeatedly to the general contractor
until the hole was covered.
If Hataloski did know that the pallet was unsecured, his actions cannot be blamed
on Magee because his conduct constitutes unpreventable employee misconduct. Magee had no
knowledge of the hazardous condition, and it could not have foreseen or prevented the accident
from occurring. It simply is not fair -- or legally permissible -- to hold Magco liable under these
circumstances.
ARGUl\'IENT
A.

T~e

Project Involved A Multi-Employer "\Vork Site, And The General
Contractor Was Responsible For Assuring That The Shaft \Vas Securely
Covered.

To establish a multi-employer worksite defense, an employer must prove by a
preponderance of the evidence that it: ( 1) did not create the hazardous condition; (2) did not
control the violative condition such that it realistically could have abated the condition in a
manner required by the standard; and (3) took reasonable alternative steps to protect its
employees or did not have (and could not have had with the exercise of reasonable diligence)
-5-
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notice that the violative condition was hazardous. Secretary of Labor v. Capjorm Inc., 16 BNA
OSHC 2040, 2041 (No. 91-1613, 1994). In evaluating this defense, the Occupational Safety and
Health Review Commission admonished that the Secretary should not be overly-critical of the
employer's efforts, stating that "it is normally not difficult to assert that the subcontractor could
conceivably have done something more to protect [its] exposed employees." /d., 16 BNA OSHC
at 2042 (quoting Electric Smith, Inc. v. Secretary ofLabor, 666 F.2d 1267, 1273-74 [10 BNA
OSHC 1329] (9th Cir. 1982)). Accordingly, the Review Commission i~sisted that the employer's
conduct must be viewed "in its totality at1d in-terms c;>f'whether a reasonable employer would
have done more.' 11 /d

In this case, Magee did not create the shaft in the roof and did not remove the
cover that the general contractor had placed over it. Magco also did not have the right or
- responsibility to cover the shaft, and Magee therefore did not control the cited condition. In this
case, the violative condition was the failure of the general contractor and/or the mechanical
contractor to secure the cover that was placed over the hole through which Magco's employee
fell. Hataloski took reasonable steps to protect Magee's employees from holes in the roof by
complaining repeatedly to the general contractor until the holes were covered. When he began
work on December 20, Hataloski found a piece of plywood and a wooden pallet over the shaft.
Hataloski did not know, and he had no reason to believe, that the cover that had been placed over
the shaft had not been secured properly. After the accident, the Department issued a willful
citation against Turner for failing to cover the shaft. It is clear that all parties -- Magco, Turner,
and even the Department -- recognized that Turner had control over the covering of the shaft.

-6-

-2Q-

The Review Commission and the Federal Courts have recognized that a
subcontractor's repeated complaints to the general contractor satisfy an employer's obligation
under a multi-employer worksite defense. See Electric Smith, supra, 666 F.2d at 1273-74 (cited
with approval in Capform, 16 BNA OSHC at 2042); Dutchess Mechanical Corp., 6 BNA OSHC
1795 (1978). In the instant case, it was Magee's repeated complaints to the general contractor
that had caused the general contractor previously to cover the holes in the roof In this case, after
Hataloski complained three time to the general contractor, a skid was placed over the shaft.
Hataloski had no reason to believe that it had not been secured properly, and the Department
concluded that Turner had responsibility for this condition. Under these circumstances, Magco
should not be held responsible for this condition.

B.

Plaintiff Is Unable To Meet Its Burden of Proof That The Accident Was Not
The Result Of Unforeseeable Or Unpreventable Employee Conduct.
To establish a violation of the Virginia Occupational Safety and Health Standards,

the Commissioner is charged with the burden of proving, inter alia, that Magee had knowledge
of the allegedly violative condition. In this case, the Commissioner alleges that Magee failed to
protect its employees from an open hole: because its foreman, John Hataloski~ illegedly knew that
the shaft had not been securely covered. The Commissioner seeks to impute Hataloski's alleged
knowledge of this condition to Magco.
These facts are insufficient, as a matter of law, to satisfy the Commissioner's
burden of proof. In January 1998, the United States Court of Appeals for the Fourth Circuit
clearly articulated that it is part of the plaintiff's burden of proof to show that the conduct of an
employer's employees was unforeseeable or unpreventable. L.R Willson & Son, Inc. v.
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Occupational Safety and Health Revi£nY Commission, 134 F.3d 1235, (18 BNA OSHC 1129](4th
Cir. 1998), cert. denied, Herman v. L.R. Willson & Sons, 119 S.Ct. 404 [18 BNA OSHC 1576].
In L.R. Willson, the Secretary of Labor had argued that a supervisor's knowledge of a violation
of the OSHA standards should be imputed to the employer. This interpretation shifted the
burden to the employer to prove, as an affirmative defense, that the alleged violation was the
result of unpreventable employee misconduct.
The Fourth Circuit rejected that approach, stating that:
Although some sister Circuits have held that unpreventable
employee misconduct 'is an affirmative defense that an employee
must plead and prove,' this Circuit and others clearly agree that
such must be disproved by the Secretary in his case-in-chief. That
the Secretary bears this burden is clearly the law of this Circuit per
Ocean Electric [Corp. v. Secretary ofLabor}, 594 F.2d 396, 401 [7
BNA OSHC 1149] (4'h Ci:r. 1979)], and we see no reason to change
that here. Ocean Electric 's reasoning is consistent with the clear
intent of the Act.
18 BNA OSHC 1132 (citations omitted). Ocean Electric has been cited with approval by the
Supreme Court ofVirginia. See Pike Electrical Contractor, Inc., v. Commissioner, 222 Va. 317,
281 S.E.2d 804 (1981) {per curiam).

In this case, the Commissioner alleges that the Virginia OSHA standards were
violated when John Hatalosk.i, lVfagco's supervisor, instructed Kevin Barnes to work close to _a
shaft that had not been securely covered. It is undisputed that Magee did not have any
knowledge of this condition. The Company's Management could not evaluate the situation,
could not weight the available alternatives, and could not instruct Hataloski on how to proceed
because it did not know about the condition in the first place. Hatalosk.i took upon himself the
decision to work near the shaft. If he was wrong in doing so, it was neither foreseeable to, nor
-8-
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preventable by, 1\t!agco. The accident occurred as a result ofunpreventable employee
misconduct, and Magee should not be held liable.
C.

Plaintiff Failed to Refer This Case Immediately to the Attorney for the
Commonwealth to File a Bill of Complaint.

The citation at issue in this case was issued against Magco on April 24, 1997.
Magee filed a Notice of Contest on April30, 1997. Nevertheless, Plaintiff did not file a Bill of
Complaint with this Court until April 1998 -- approximately one year after Defendant filed its
notice of contest. The delay in filing the Bill of Complaint in this case violates Virginia law.
Section 40.1-49.4.E of the Vrrginia Code provides that, upon receipt of a Notice
of Contest of a citation:
The Commission shall immediately notify the attorney for the
Commonwealth for the jurisdiction wherein the violation is alleged
to have occurred and shall file with the Circuit Court a Bill of
Complaint.
The language of the Statute is clear and mandatory. Nevertheless, in violation of this statutory
directive, the Commissioner waited a full y~ar after Defendant filed its Notice. of Contest before
the Commissioner filed his Bill of Complaint with this Court. Plaintiff's failure to comply with
the mandate of Section 40. 1-49.4 requires that the Amended Bill of Complaint be dismissed.
CONCLUSION

For these reasons, Magee did not violate the VOSH standards, and summary
judgment should be entered in favor of Defendant.
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VIRGINIA:
IN THE CIRCUIT COURT OF THE COUNTY OF ARLINGTON
Theron J. Bell, Commissioner of
Labor and Industry,

)
)
)
)

Plaintiff,

)

v.

)
)
)
)
)

MAGCO OF MARYLAND, INC.
Defendant.

Chancery No. CH-129

CO!VI!VIISSIONER BELL'S ANS\VERS TO
DEFENDANT'S REQUESTS FOR ADMISSIONS
COMES NOW Commissioner Bell, pursuant to Rule 4:11 of the Rules of the Supreme
Court of Virginia, and submits the follo\ving ans·wers to Defendant's Requests for Admissions
that were served upon him by hand on April 30, 1998:
Request No.1:· The Defendant did not create the condition that gave rise to the citation.
RESPONSE: The Commissioner objects to this Request on the basis that it is vague because the
term '~condition" is not defined. To the extent that the term '~condition" means the shaft that did
not have a cover secured across it, the Commissioner admits that Defendant did not remove one
of two covers that the general contractor had, at some point prior to December 20, 1996, placed
secured across the shaft. l-fo"'vvever, he denies that Defendant did not create employee exposure to
the condition.
Request No.2: The Defendant did not control the condition that gave rise to the citation.
RESPONSE: The Commissioner objects to this Request on the bas.is that it is vague because the
term "condition" is not defined. To the extent that the term "·condition" means the shaft that did
not have a cover secured across it, the Commissioner is "vithout sufficient information or
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EXHIBIT

knowledge to determine what control Defendant had with regard to placing a secured cover over
the hole, and denies the Request to that extent. He denies that Defendant did not control its
employees' exposure to the condition.
Request No.3: Prior to December 20, 1996, the Defendant complained to the general contractor
to cover the open holes on the roof.
RESPONSE: Commissioner Bell admits that Defendant orally complained to the general
contractor prior to December 20, I 996, about covering open holes on the roof. He is without
sufficient information to admit or deny that Defendant complained to the general contractor prior
to December 20, I 996, about covering i:he shaft into ·which the victim fell, and denies the
Request to that extent.
Request No.4: Before December 20, I 996, as a result of the complaints of Defendant and other
subcontractors, the general contractor covered the holes in the roof with ply\vood and secured
them in a manner that satisfied 29 C.F.R. 1926.501.
RESPONSE: The Commissioner admits that, before December 20, 1996, the general contractor
covered some holes in the roof with plywood and secured them in a manner that satisfied 29
C .F .R. 1926.501. However, he lacks sufficient information or kno"vledge to determine why the
general contractor covered said holes, a1d therefore denies the Request to that extent.
Request No. 5: Before December 20, 1996, as a result of the complaints of Defendant and other
subcontractors, the general contractor covered the shaft with plywood and secured it in a manner
that satisfied 29 C.F.R. 1926.501.
RESPONSE: The Commissioner admits that, before December 20, 1996, the general contractor
covered the shaft with two pieces of plywood and secured them side-by-side over the shaft in a
manner that satisfied 29 C.F .R. 1926.501. The Commissioner is without sufficient information
or kno·wledge to determine why the general contractor covered said shaft, and therefore denies
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tht! Request to that extent.

Request No.6: Before December 20, 1996, the cover that the general contractor had secured
over the shaft was removed.
RESPONSE: Commissioner Bell admits that one of two covers that the general contractor had
secured side-by-side over the shaft was removed before December 20, 1996.

Request No.7: The ply\vood cover \vas removed from the shaft before December 20, 1996 to
allo\v a contractor other than the Defendant to use the shaft to perform work.
RESPONSE: Commissioner Bell admits that one of two plywood covers that the general
contractor had secured side-by-side over the shaft was removed before December 20, 1996 to
allow various contractors to use the shaft to perform work. He denies the Request to the extent
that it excludes Defendant from the contractors who used the shaft to perform work.

Request No.8: The Defendant did not have the authority to secure a plywood cover over the
shaft.
RESPONSE: The Commissioner is without sufficient information or knowledge to determine
the scope of the Defendant's authority to secure a plyw·ood cover over the shaft, and therefore
denies the Request. He admits that Defendant was authorized to take the fall protection measures
described in the citation.

THERON J. BELL,

::MWSSu;;;;~~~TRY
Counsel
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Assistant Commonwealth's Attorney
County of Arlington
1425 N. Courthouse Road
Arlington. Virginia 22201
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VIRGINIA:
IN THE CIRCUIT COURT OF THE COUNTY OF ARLINGTON

JOHN MILLS BARR, Commissioner
of Labor & Industry,
Plaintiff,

v.

FILED

)
)
)
)
)

MAY 14~ 1999
No. CH 98-129

)

MAGCO OF MARYLAND, INC.,
Defendant.

)
)
)
)

DAVID.A. BELL, Clerk

Circuit Coudt rArlington Caur1ty VA
~·, · .
';¥__ Deputy Clerk

PLAINTIFF'S RESPONSE TO DEFENDANT'S MOTION FOR SUMMARY
JUDGMENT AND PLAINTIFF'S CROSS MOTION FOR SUMMARY JUDGMENT

Plaintiff, John Mills Barr, Commissioner of Labor and Industry ("Commissioner"), by
counsel, for the reasons set forth in the accompanying Memorandum, hereby moves this
honorable Court for summary judgment in its favor in accordance with Rule 2:21 of the Rules of
the Supreme Court of Virginia. The Commissioner asks that the Defendant's motion for
summary judgment be denied and that the Commissioner's cross-motion be granted.
Respectfully submitted,

Valerie G. Preiss
Commonwealth's Attorney
County of Arlington
1425 North Courthouse Road
Arlington, Virginia 22204
703/228441 0
Assistan~
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VIRGINIA:
IN THE CIRCUIT COURT OF THE COUNTY OF ARLINGTON

JOHN' :MILLS BARR, Commissioner
of Labor & Industry,
Plaintiff,
V.

MAGCO OF MARYLAND, INC.,
Defendant.

)
)
)
)
)
)
)
)
)
)

No. CH 98-129

MEMORANDUM IN RESJ•ONSE TO DEFENDANT'S !\'lOTION FOR
SUMMARY JUDGEMENT fl...ND IN SUPPORT OF PLAINTIFF'S CROSS
MOTION F<>R SUMMARY J1JDGMENT

Plaintiff, John Mills Barr, Commissioner of Labor and Industry (Commissioner), by
counsel, submits this memorandum in response to Defendant's Motion for Summary Judgment
and in support of the Commissioner's Cross-Motion for Summary Judgment.
0Yerview of the Case

This is a civil action under Va. Code§ 40.1-49.4.E in. which the Defendant, Magco of
Maryland, Inc., (Magco) contests a citat:[on issued to it by the Commissioner for a violation of the
Virginia Occupational Safety and Health (VOSH) Standards for the Construction Industry.
This case is about an inspection conducted as a result of a fatal accident which occurred at
a work site where Magco was a subcontractor. On December 20, 1996, employees ofMagco
were working on a roof near a duct shaft: which ran from the roof to the first floor (71 feet). An
employee oflVIagco fell through the shaft which resulted in his death. Compliance Officer (CO)
David Cline conducted an inspection of the work site. As a result of his inspection,

~'lag co

was
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issued one "serious" violation of the fall protection standard and assessed a $7,000 penalty for the
violation. A violation of a VOSH standard is "serious" if there is substantial probability that death
or ser:ious physical harm could result from a condition in the workplace, or from authorized work
practices, means, methods, operations or processes adopted for in use in the workplace. Va.
Code§ 40.1-49.3
Title 40.1 of the Code of Virginia authorizes the Department ofLabor and Industry to
enforce occupational safety and health laws and regulations of the Commonwealth under a
cooperative agreement wi~ the Federal Occupational Safety and Health Administration (OSHA).
The Safety and Health Codes Board (Board) is charged by Title 40.1 with promulgating rules and
regulations to protect and promote the safety and health of employees. See Va. Code§ 40.1-22.
The majority of regulations promulgated by the Board, including the ones at issue in this case, are
identical to the federal regulations.
When the Department of Labor and Industry issues a citation for a violation of a VOSH
regulation, the affected employer is given a right to contest the citation, the order of abatement
and the proposed penalty. The contest is heard by the circuit court of the locality in which the
violation occurred. Va. Code § 40.1-4 9. 4 .E. The circuit court has the jurisdiction to try and
decide cases for civil penalties assessed by VOSH not exceeding $70,000 per violation. The
circuit court shall issue a written order, based on findings of fact and conclusions of law,

affirming, modifying or vacating the Commissioner's citation or proposed penalty, or directing
other appropriate relief Such order shall become final twenty-one days after issuance. Appeals
llie from the order of the circuit court to the Court of Appeals. Va. Code§ 40.1-49.5.
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Facts of the Case

In April of 1996, Turner Construction Company (Turner) began renovation of a seven
story building at 2425 Wilson Boulevard in Arlington, Virginia. The defendant, Magee, was a
subcontractor on the job. Magee was responsible for installing ruqber base roofing material.
Magco began work on the site in November of 1996.
A duct shaft ran from the roof of the building to the first floor. The. opening at the top of
the shaft measured 53" wide by 57" long (as measured by the Arlington County police after the
fatal accident). Turner originally covered the shaft using secured 1 plywood. Stromberg Sheet
Metal Works, Inc., another subcontractor, later removed the plywood to install a well wheel in
the shaft for the purpose of lifting tools and materials to work areas. When the well wheel was
removed on December 13, 1996, the shaft was covered with a piece of plywood, two wooden
pallets, a steel beam and cinder blocks.
John Hataloski, Magee's foreman, told CO Cline in an interview that he became aware
that the duct opening was covered with a wooden pallet sometime around December 15 or 16,
1996. Hataloski orally complained to the general contractor, Turner, about covering open holes
on the roof. Hataloski claims to have spoken with Steve Smith, the project manager for Turner,
and Alfred "Pockets" Montgomery, a labor foreman for Turner, on December 17 and 18. In a
statement given to Arlington County Police Detective Noel Hanrahan, Hataloski states that none
of the workers knew who placed the pallet over the opening. Hataloski also states that he cited
this shaft opening hazard in his field book and told Turner about his concerns. On June 11, 1998,

1

The plywood cover over the duct shaft. was secured to the roof using screws. The screws were inserted into
the edge of the covering around the hole.
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Magee supplied a copy ofHataloski's field notes pursuant to the Commissioner's request for
production of documents. These notes show work which was completed, but there are no
notations from December 13 to December 20, 1996 concerning the duct shaft or Hataloski's
conversations with Turner management personnel. (Exhibit #1). Turner did cover two holes in
the roof with plywood and secured them as required by the standard, § 1926.501. During his
investigation, CO Cline was unable to determine if the holes were covered due to the complaints
which the subcontractors made to Turner. Both Smith and Montgomery continue to deny that
Hataloski specifically discussed covering the duct shaft with them.
On December 19, 1996, Hataloski and laborer Kevin Barnes were conducting an electrical
assured grounding program on the sixth floor of the building. Hataloski and Barnes were
troubleshooting electrical leads because it was raining that day. Hataloski admitted seeing the
duct shaft that day and discussing the opening with Barnes. He told CO Cline that he was aware
that the shaft still was covered with a wooden pallet. Therefore, prior to the fatal accident on
December 20, 1996, Hataloski was aware that the pallet was covering the duct opening and that
the pallet was not secured.
On December 20, 1996, Magee employees were performing work on the penthouse wall
near the shaft. The shaft was still covered by a 22 11 wide piece of secured plywood, a pallet and a
steel beam. On Hataloski' s instructions, the employees moved the steel beam to better access the
work area. After removing the steel beam, Hataloski told the employees to be careful while
working around the duct. Neither Barnes nor Hataloski used any fall protective devices while
working within two feet of the shaft. See Defendant's Response to Plaintiff's Request for

Admissions, #9 {Exhibit #2). Barnes and Hataloski were squatting in the two foot wide space
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between the penthouse wall and the shaft. Barnes either sat back or fell back onto the unsecured
wooden pallet and fell down the shaft ·with the pallet, falling 71 feet. He died as a result of his
inJuries.
On April24, 1997, the Commissioner issued one ''serious" fatality related violation of

§ 1926.50l(b)(4)(i)2 of the VOSH Standards for the Construction Industry to Magco with an
assessed penalty of $7,000. Magco timely contested the citatation and uns~ccessful attempts to
settle the matter were made. Thereafter, the Commissioner filed a bill of complaint to enforce the
administrative finding of a "serious" violation against Magee.

ARGUMENT
Summary judgment is appropriate "if it appears from the pleadings, the orders, if any,
made at a pre-trial conference, the admissions, if any, in the proceedings, or, upon sustaining a
motion to strike the evidence, that the rnoving party is entitled to judgment." See Rule 2:21 of the
Rules of the Supreme Court of Virginia. Summary judgment shall not be entered if any material
fact is genuinely in dispute. /d.

In its motion, Magee raises a number of material facts which are in dispute. The major
issue involves the knowledge of its foreman, John Hataloski. Hataloski's knowledge of the
whether the .duct was properly secured differs upon which defense Magee is trying to support.
To support its multi-employer worksite defense, Magee argues that Hataloski noticed that a duct
shaft (hole) on the roof was covered with a piece of plywood and another portion was covered
with a wooden pallet. Magco states that Hataloski repeatedly asked the general contractor to

2

§ 1926.50 1(b)(4) Holes. (i) Each employee on walking/working surfaces shall be protected from falling
through holes (including skylights) more than 6 f.::et above lower levels, by personal fall arrest systems, covers or
guardrails systems erected around such holes.
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·have the hole covered. (See Defendant's brief at pages 2 and 3). Clearly, logic dictates that
Hataloski would not make repeated attempts to the general contractor if he believed that wooden
pallet was properly secured over the hole. Yet, at the same time, Magco argues that Hataloski
and Barnes worked near the hole because Hataloski did not know and had no reason to believe
that the cover placed over the duct was not secured properly. To support its employee
misconduct defense, Magee argues just the opposite by stating that ifHataloski knew the pallet
was unsecured, his actions cannot be blamed on Magee because his conduct constitutes employee
misconduct. (See Defendant's brief at page 5). Because what Hataloski knew and when is a
material fact that is still in dispute, Magco is not entitled to summary judgment.
The Commissioner asserts that based upon the facts

o~ the

case, that he is entitled to

summary judgment as a matter of law. .Hataloski, as the employer's management representative
on site was responsible for complying with the VOSH regulations. A supervisor's knowledge of a
hazardous condition will be imputed to the employer and will satisfy the Secretary's
(Commissioner's) burden of proving knowledge of the hazard. Wright & Lopez, Inc., 8 OSHC
1261 (1980); Secretary of Labor v. Capform, 13 OSHC 2219 (1989). Hataloski admitted to CO
Cline and Detective Hanrahan that he was aware that the pallet was not secured. Based on this
knowledge, he made requests to Turner to properly cover the hole. He also warned his
employees about the shaft covering, both the day prior to and on the day of the fatal accident.
Magco cannot claim that Hataloski did not know that the pallet was unsecured thereby exposing
the workers to a hazard and at the same time argue that he tried to get the hazard corrected.
Although Turner Construction also had a responsibility to correct the condition, !Yiagco, through
its foreman had an independent responsibility to provide a safe work place, especially when its
Page 6
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own employees were exposed to the hazardous condition •
A.

Non-Controlling, Non-Creating Employer on a Multi-employer Worksite
is Responsible for Protecting its Own Employees Who Are Exposed to a
Hazardous Condition, Regardless of the Responsibility of Other Contractors
on the Site.
I

On worksites involving two or rnore employers, VOSH may issue citations to more than
one employer. The employer controlling the work site can potentially be responsible for safety
and health violations, regardless of whose employees are exposed to the hazardous conditions
which exist on the site. OSHA and VOSH have developed rules for enforcing safety and health
standards on these "multi-employer" work sites. The most common concepts associated with
multi-employer worksites are control and exposure. Control means control of the hazard, either
by creating a hazard or having the ability to correct (abate) it. Exposure refers to whether
employees of an employer have access to a zone of danger. Mark A. Rothstein, Occupational
Safety and Health Law.§ 165 (3d Ed 1990).

The Occupational Safety and HE~alth Review Commission, in a series of cases, has held
that each employer is responsible for the safety of its OVfll employees and will generally be held
responsible for violations to which its e1nployees are exposed, even if another employer was
contractually responsible for providing ·:he necessary protection. Anning-Johnson Co., 4 OSHC
1193 (1976); Grossman Steel & Aluminum Corp., 4 OSHC 1185 (1976). The Review

Commission created an affirmative defense, the multi-employer defense, by which such an
employer could avoid liability.
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To establish a multi-employer defense, the employer (in this case, Magco) must prove three
elements: (1) the employer did not create the hazardous (violative) condition; (2) the employer did not
centro~

the hazardous condition such that it could realistically have abated the condition as required by

the standard, and (3) the employer did not have and with the exercise of; reasonable diligence could not
have had, notice that the violative condition was hazardous. Rockwell International Corp., 17 OSHC

1801 (1996) (Review Commission finding that the employer failed to establish th.e defense).
One means by which a non-creating and non-controlling employer can protect their employees
is to complain to the responsible contractor in an attempt to have the hazardous condition corrected.
The employer can also instruct their employees to avoid areas where the hazards exist. A combination
of such instructions coupled with reasonably zealous complaints to the responsible employer may
establish the defense in the case of minor violations. See Electric Smith, Inc., v. Secretary of Labor,
666 F.2d 1267 (10 OSHC 1329] (9th Cir. 1983). However, as in the instant case, where employees
are unavoidably exposed to a serious hazard and alternative means of protection are available, even
sincere and repeated requests to the responsible contractor are not enough. Data Electric Co., 5
OSHC 1077 (1977).
Furthermore, an employer at a multi-employer construction worksite is responsible for hazards
created by other contractors to which its own employe~s are exposed, unless it takes reasonable
alternative measures to protect its employees, or, in the absence of exposure of its own employees, for
any hazardous condition which it creates or controls. Secretary of Labor v. Anthony Crane Rental, 16
OSHC 2107, 2110 (1994).
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1.

Magco retains the duty to provide a safe workplace to its employees
despite its claims that it did not create the holes. nor did it have the right
or responsibility to cover the holes.

Even ifMagco did not create the hole:s, as an employer, they still retain the duty to provide a
I

safe workplace for its employees. Va. Code § 40.1-51.1 (a). Hataloski admitted that after the beam
was moved, he told the employees, including the victim, to be careful of the shaft. Although Magco
cited the Capform case for its multi-employer defense, it failed to include the Review Commission's
decision in that case that Capforrn failed to establish the defense because it did not prove that it took
reasonable alternative steps to protect its employees citing to an earlier decision in another Capfo~
case, which also involved the multi-employer worksite defense. See Capform, Inc., 13 OSHC 2219,
2222, aff'dwithout published opinion, 901 F.2d 1112 [14 OSHC 1575] (5th Cir. 1990) ("the multiemployer worksite defense does not alter the general rule that each employer is responsible for the
safety of its own employees."). Magco knew· of the violative condition through its foreman. Hataloski
had reported the danger to the general contractor. Furthermore, Hataloski told his employees to
remove the steel beam which was placed ove:r the pallet. Magco admits that the beam was apparently
to alert employees to the presence of the pallet and that Magco removed the beam so that it could
access the work area. A beam would not be necessary to alert the employee's attention to the pallet if
it was properly secured. lfMagco had the right to remove the beam; then they also had the
responsibility to protect its employees from the hazard.· The mere warning which Hataloski gave his
employees to be careful of the shaft was not sufficient.
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2.

The fact that Magco had no control over the violative condition does not relieve
Magee of liability. An exposing employer is responsible for hazards created and
controlled by another employer to which its own employees are exposed.

Magee admitted ~hat some holes on the roof were being properly covered by the general
contractor. This protection of some of the holes in the roof does not negate the hazard to which the
employees were exposed. Again, Capform stresses that an employer has a duty to familiarize itself
with the appropriate OSHA standards applicable to its work and to take affirmative steps to assure
that its employees receive the protection required by the standard. Capjorm, 13 OSHC at 2222. In
addition, an e~ployer at a multi-employer construction worksite is responsible for hazards created by
other contractors to which its own employees are exposed, unless it takes reasonable alternative
measures to protect its employees. Anthony Crane Rental, supra.
Case law illustrates the narrow exceptions to this defense. In Decatur Erectors & Fabricators,

Inc., 13 OSHC 10 14 ( 1986), the employer failed to establish the defense because it failed to show that ·
it lacked the expertise, personnel or means to correct the hazard. Similarly, if the subcontractor
possesses the expertise and personnel to abate the hazard, a multi-employer worksite defense will fail.

Lee Roy Westbrook Constroction Company, Inc., 13 OSHC 2101 (1989).
Magco argues that after the accident, the Department (Commissioner) issued a "willful"
violation to Turner for failing to cover the shaft. Based on this fact, everyone recognized that Turner
had control over covering the shaft. In multi-employer situation, the Commissioner is not limited to
citing one employer. Two or more employers may be liable under the Act for the same violative
condition. Paramount Plumbing & Heating Co., 5 OSHC 1459 (1977), petition for review

withdrawn. It is irrelevant to the finding of a violation, however, whether another employer that might
have been cited was in fact cited. Central of Georgia Railroad Co. v. OSHRC, 576 F.2d 620, 625 [6
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OSHC 1784] (5th Cir. 1978). Therefore, the fact that Turner was issued a citation, does not negate
Magee's responsibility to protect its exposed employees from the hazards created or controlled by
another employer.
3.

Magee did not take reasonable steps (realistic measures) to its to protect its employees
who were exposed to the hazard of the unsecured covering over the shaft.

If an employer is able to prove that it lacks control to correct the hazard; the employer must
then prove that it used realistic alternative rneasures. The first and most extreme measure is the
removal of all exposed employees until the hazard is corrected. The sec end realistic measure is for the
employer to attempt "alternative abatement" of the hazard. Rothstein, supra at §168. The employer
must inform exposed employees of the presence of the hazard. It is not enough for the employer to
simply tell its employees to "work safely or to avoid accidents." Capform, supra at 2024. Employers
must determine the hazards to which its employees are exposed and take steps to eliminate them. The
third realistic ·measure is for the employer to notify the employer who created the hazard. Except for
minor violations, however, merely complaining to the general contractor is not adequate where
alternative measures of protection are available. McLean-Behm Steel Erectors, Inc., 6 OSHC 1712
{1978).

Magco failed to take the necessary realistic measures required to support its defense.
Furthermore, Magco failed to act as a reasonable employer would when faced with employees
exposed to a serious fall hazard of 71 feet. The foreman knew that the shaft remained hazardous.
Magee blindly relied on Turner to abate a hazard, when they knew that Turner was not responding to
their requests to remedy the situation. In comparison to the hazard, Magee's efforts were inadequate
preventive measures. Magee had other options. Employees could have been instructed to work
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elsewhere. Magco could have undertaken safety measures listed in the standard,§ 1926.50l(b)(4).
Such measures include installing a guardrail around the shaft, installing a cover over the shaft, or using
a fall arrest system (an employee uses a safety belt and lanyard which are tied off to a structural
member of the building). When the work was subsequently completed, the person tied off as a
precautionary measure.
Magco cites the case of Electric Smith in support of its position that it took reasonable
alternative steps to protect its employees working near the shaft. However, in that case, the Review
Commission considered factors such as the employer making repeated complaints to the general
contractor and providing an alternative physical barrier to the hazard. Moreover, the employer in
Electric Smith directed its employees to stay away from the hazardous area. In contrast~ Magee

instructed its employees to work in close proximity to the hazard. Although several complaints were
made to Turner, the pallet still was not secured, a condition known by the Magco foreman. The
proper analysis is to determine whether a reasonable employer would have done more than it did to.
protect its own employees. Electric Smith, supra at 1274. In this case, a reasonable employer would
not have allowed its employees to work within two feet of a duct shaft that was improperly covered,
thereby exposing its employees to a fall hazard of 71 feet. Magco should have assured itself that the
hazard was corrected by Turner or in the alternative, provide some form of fall protection to its
employees. The defense must fail when an employer, like Magco, fails to make significant attempts to
have a contractor correct a serious hazard and takes no other alternative measure except to warn its
employees of the potential hazard and ask them to be careful. Dover Electric, 11 OSHC 2175 (1984).
Based upon the above facts and case law, Magee has failed to establish its multi-employer defense.
The defense therefore fails and Magco is in violation of the standard.
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B.

The Defense of Supervisory Misconduct is not Recognized in Virginia. Therefore,
the Plaintiff is Not Required to Prove that the Acts of the Foreman Were the
Result of Unforeseeable or Unpreventable Employee Misconduct.

To establish a misconduct defense, the employer must show that it has an established work rule

in place designed to prevent the violation. This work rule must be adequately communicated to
employees and enforced through training, supervision and disciplinary measures when employees
violate the rule. The employer also is required to take reasonable steps to discoyer any alleged
violations. Although the burden of establishing this defense rests with the employer, the Fourth
Circuit, jn the case of Ocean Electric Corporation v. Secretary ofLabor, 594 F.2d 396 (4th Cir. 1979)
ruled that the burden is on the Secretary to prove that the supervisory employee's act was not an
isolated incident of unforeseeable or idiosyncratic behavior. This holding was recently reaffirmed by
the Fourth Circuit Court of Appeals in the case of Secretary of Labor v. L. R. Willson and Sons, Inc.,
134 F.3d 1235, [18 OSHC 1129] (4th Cir. 1998), cert. denied, Herman v. L. R. Willson & Sons, 199
S. Ct. 404 [18 OSHC 1576].
This ruling is in conflict with rulings in other courts of appeals where the burden of proving
supervisory misconduct rests with the employer. In the First, Second, Fifth, Sixth, Eighth and
Eleventh Circuits, the burden of proving the defense rests with the employer. See, Brock v. L. E.

Myers Co., 818 F.2d 1270, 1277 [13 OSHC 1289] (6th Cir. 1987), cert. denied, 484 U.S. 989 [13
OSHC 1531] (Where a supervisor engages in misconduct and is exposed to a hazardous condition,
that is strong evidence of lax enforcement of the employer's safety program); Daniel International

Co. v. OSHRC, 683 F.2d 361, 364 [10 OSIIC 1890] (11th Cir. 1982) (When the alleged misconduct is
that of a supervisory employee, the employer must establish that it took all feasible steps to prevent
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the accident, including adequate instructions and supervision of its employee). Although the Third3
4

and Fourth Circuits place the burden of proving supervisory misconduct with the Secretary, the
Review Commission still places the burden of proving the defense on the employer and has not
reallocated the burden of proof on light of the minority decisions. See, Daniel Construction Co., 10
OSHC 1549, 1552 (1982) (Where a supervisor is involved, the proof ofunpreventable employee
misconduct is more difficult to establish since it is the supervisor's duty to

prote~t

the safety of

employees under its supervision)
1.

Ocean Electric and L.R. Willson are not controlling precedent in the
Commonwealth.

Magco argues that Ocean Electric and L.R. Willson are controlling in this case, but they are
not. The federal court decisions do not serve as precedent in state courts in Virginia. Knowing this,
Magco states Ocean Electric has been cited with approval by the Virginia Supreme Court. See Floyd

S. Pike Electrical Contractor, Inc., v. Commissioner, 222 Va. 317,281 S.E.2d 804 (1981). In
affirming the violation and penalty issued against Pike, the Virginia Supreme Court held that the safety
regulation at issue in the case was not designed to make the employer an insurer of an employee's
safety, citing Ocean Electric. The court noted that a safe workplace is not necessarily risk-free. "An

3

See Pennsylvania Power & Light v. OSHRC, 737 F.2d 350 [11 OSHC 1985] (3d Cir. 1984). The court held that

the Secretary bears the burden of proving that a supervisor's failure to comply with a standard was foreseeable. However,
despite its holding, the court stated that, "[i]n cases where the Secretary proves that a company supervisor had knowledge o(
and participated in, conduct violating the Act, we do not quarrel with the logic of requiring the company to come forward with
some evidence that it has undertaken reasonable safety precautions... Id. at 357.
4

But .see Forging Industry Association v. Secretary of Labor, 773 F.2d 210 [12 OSHC 1472] (4th Cir. 1985). The
Act itself places upon the employer the responsibility of taking all reasonable steps to eradicate preventable hazards and
accomplish the standard's requirements, including ..imposing work rules, communicating those rules to employees and
providing training, supervision and disciplinary action designated to enforce the rules." See Borton. Inc., 10 OSHC 1462,
1464 ( 1981 ). If an employee disobeys the requirements of the standard, the defense of employee misconduct is available to
the employer. Ocean Electric, supra.
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employer ... need not take steps to prevent hazards which are not generally foreseeable, including
idiosyncratic behavior of an employee, but at the same time an employer must do all that it feasibly can
to prevent foreseeable hazards." ld at 323, citing General Dynamics v. OSHRC, 599 F.2d 453, 548
(1st Cir. 1979) (emphasis added). The Court went on to rule that the t!lal court did not impose liability
for the unforeseeable behavior of an employee. Instead, the trial court held that Pike chose a measure
that would not have removed the danger to its employees and chose to disregar4 other safety
measures that would have prevented the accident. Pike, supra at 323.
Magco argues that it had no knowledge that Hataloski instructed Barnes to work close to a
shaft that had not been securely covered. f[owever, even if this is true, the actions of a super-visor are
imputed to an employer. Wright & Lopez, Inc.; Capjorm, supra. Magco claims that Hatala ski's
actions were unforeseeable and unpreventable and therefore, they should not be held liable.
Unfortunately, Magco is seeking to have it both ways. In order to sustain its multi-employer defense,
Magee must rely upon the actions taken by Hataloski at the worksite in order to establish that he took
realistic measures to protect his employees. On the other hand, Magco wants to argue that no
management employee ofMagco knew that Hataloski planned to have the employees work near the
unsecured pallet and that Hataloski' s decision to work near the shaft was unforeseeable. As in Pike,
this court can impose liability on Magee be(;ause it made a conscious decision to work near an shaft it
knew to be unsecured; an action that did not remove employees from the danger. Magco took no
additional safety measures that would have protected the employees (personal fall arrest system).
These safety measures were required by the standard and were practical to use. Therefore, liability
\

can be imposed on Magco for its failure to take alternative safety measures and not on any alleged
unforeseeable behavior of its foreman.
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I.

VOSH Administrative Regulations do not recognize the defense of supervisory
misconduct.

Furthermore, VOSH's administrative regulations do not recognize Magee's asserted defense
of supervisory misconduct. These regulations are set forth in the VOSH Administrative Regulations
Manual (ARM) adopted by the Virginia Safety and Health Codes Board pursuant to§ 40.I-22 of the
Code of Virginia. The purpose of the regulations is to set forth the rules, regulations and procedures
under which the Commonwealth carries out its obligation as prescribed in Title 40.I of the Code of
Virginia and the Virginia State Plan for Occupational Safety and Health as approved by the U.S.
Department of Labor. See Preface to ARM.
All Virginia statutes, standards and regulations pertaining to occupational safety and health
shall apply to every employer, employee and place of employment in the Commonwealth. ARM§ 2.1.
The employee misconduct defense is set forth in §6.I.B of the ARM. Under this section, a citation
shall be vacated if the employer demonstrates: (I) employees of the employer have been provided with
the proper training; (2) work rules designed to prevent such a violation have been established and
adequately communicated to employees and have been effectively enforced when such a violation is
discovered; (3) the failure of the employee to observe the work rules led to a violation and (4)
reasonable steps have been taken by the employer to discover such a violation. Section 6.I.C states
that for the purposes of subsection B only, the term "employee" shall not include any officer,
management official or supervisor having direction, management control or custody of any place of
employment which was the subject of the violative condition cited.
Therefore, pursuant to the ARM, the employee misconduct defense is not available to Magco
under these circumstances since they are claiming misconduct on the part of a supervisory employee,
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i.e., a foreman. Since the defense is not available, Magco is responsible for the violation which

occurred and should be held liable as a matter of law.
C.

The Commissioner is Not Required to Immediately File a Bill of Complaint.
Defendant Puts Forth No Evidence That it Was Prejudiced by the Delay in Filing the
Bill of Complaint.

The Commissioner's suit is not time barred by Virginia Code§ 40.1-49.4.E or by laches. His
suit should not be barred in order to advance the remedial purposes of the occupational safety and
health laws.
1.

Virginia Code§ 40.1-49.4.E does not require the Commissioner to file the bill of
complaint immediately.

Virginia Code§ 40.1-49.4.E says, in pertinent part that, "[u]pon receipt of a notice of contest
of a citation . . . the Commissioner shall inunediately notify the Attorney for the Commonwealth for
the jurisdiction wherein the violation is alleged to have occurred and shall file with the circuit court a
bill of complaint." Magee argues that the ·word "immediateli' which applies to the requirement to
notify the Commonwealth's Attorney also applies to the filing of a bill of complaint. Its conclusion is
not based on the rules of English grammar or statutory construction. The adverb 'immediately,' by its
virtue of its location, modifies only the verb phrase 'shall notify'. It c;ioes not distribute across the
conjunction 'and' when parallel structure exists by the use of verb phrases containing the auxiliary verb
'shall' on both sides of the conjunction.
There are at least three separate ways the General Assembly could have worded this sentence if
it had intended the result Magee seeks:
I. . .. the Commissioner shall immediately notify the Commonwealth's Attorney and.file with the

circuit court a bill of complaint.
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2. . .. the Commissioner immediately shall notify the Commonwealth's·Attomey and file with the
circuit court a bill of complaint.
3.... the Commissioner shall immediately notify the Commonwealth's Attorney and shall

immediately file with the circuit court a bill of complaint.
The rules of statutory construction direct the Court to look at the plain meaning of the statute.
"[E]very provision or part of a statute shall be given effect if possible."

Gallagh~r

v. Commonwealth,

205 Va. 666 (1964). Since all words in a statute must be given meaning if possible, the second 'shall'

in the sentence cannot be removed because it has a clear purpose and meaning. The other sentences
giving the statute the meaning Magco desires would require the court to add or move words in the
sentence which is not proper. "Courts are not permitted to rewrite statutes. This is a legislative
function. The manifest intention of the legislature, clearly exposed by its language must be applied."

Barr v. Town & Country Properties, Inc. 240 Va. 292 (1990); Anderson v. Commonwealth, 182 Va.
560 (1944).

Interpreting the history of Virginia Code§ 40.1-49.4.E also reveals that Magee's interpretation
is incorrect. The General Assembly amended Section 40.1-49.4 in 1992 to raise the penalties for
occupational safety and health violations. As part of the amendment, the jurisdict~.on of the general
district courts over occupational safety and health cases was abolished and the circuit courts were
given initial jurisdiction over these cases. Prior to the amendment, the language after the "and" in the
first sentence of Section 40.1-49.4 .E stated "upon issuance and service of a proper summons, the
general district court shall promptly set the matter for hearing." The language which replaces this
states "shall file with the circuit court a bill of complaint" and merely tells where and how suit shall be
initiated. The language directs cases to the chancery side of the circuit court instead of to the law side.
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Several Virginia courts have addressed the issue of immediate notification of the
Commonwealth's Attorney and ofthe filing of a bill of complaint under Virginia Code§ 40.1-49.4.E.

Carol A. Amato, Commissioner of Labor.and Industry y. Shirley Contracting Corporation, 31 Va.
Cir. 32 (Circuit Court for the County of Culpeper, 1993)(Shirley I)~ Carol A. Amato, Commissioner of

Labor and Industry v. Jewell Painting, Inc.:· 32 Va. Cir.220 (Circuit Court for the County of Warren,
1994); Theron J. Bell, Commissioner of Labor and Industry v. Shirley Contract!ng Corporation,
Chancery No. 39489, (Circuit Court for the County of Prince William, 1996)(Shirley II); Theron J. .

Bell, Commissioner of Labor and Industry v. Atlantic Abatement, Inc., Chancery No. 960000896-00,
(Circuit Court for the County of Henrico, 1996)~ Theron J. Bell, Commissioner ofLabor and

Industry v. W. W. Enroughty & Sons, Inc., Chancery No. 96001015-00, (Circuit Court for the County
ofHenrico, 1997); Theron J. Bell, Commissioner of Labor and Industry v. T. M Evans Electric, Inc.,
Chancery No. 155695, (Circuit Court for the County of Fairfax, 1998). Orders and Letter Opinions
are included for the last four cases and defendant's pleadings are included in the Fairfax case to
illustrate the basis of the judge's terse order (Exhibit #3).
In Shirley II and in the T. M Evans cases, the circuit courts overruled the defendant's
demurrers and pleas in bar seeking to have the cases dismissed because of the delay in filling the cases.

In Shirley II, Judge Hoss found that the word "immediately" applies only to the requirement for
notifying the Commonwealth's Attorney and not to the filing of a bill of co~plaint. InT. M Evans the
demurrer and plea in bar were dismissed without comment, but the effect is the same as the case was
allowed to continue and was eventually settled.
Magee argues the Commissioner did not file his bill of complaint until one year after it filed its
notice of contest. There are two circuit court decisions that held that failure to file a bill of complaint
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"immediately" upon receipt of a notice of contest was procedural noncompliance. Such procedural
noncompliance would be grounds for dismissal if it causes prejudice to the opposing party. Amato v.

Shirley Contracting, 31 Va. Cir. 32, 34, See also Amato v. Jewell Painting, 32 Va. Cir.220, 222. In
both cases the Court held further hearings to discover if the defendants vyere prejudiced by the "late"
filing of the bill. Magco has put forth no evidence that it was prejudiced by the one year delay in filing
the bill of complaint because there is none. Therefore, the suit should not be dis~ssed based on the
time the suit was filed.
1.

. Lac~es. do not apply against the state.

Magco implicitly invokes the doctrine of laches by arguing that the delay in filing suit
prejudices it in some way. It is a well-settled rule in Virginia that laches cannot be pleaded against the
Commonwealth. In re: Commonwealth of Virginia, Department of Corrections, Petitioner, 222 Va.
454, 465 (1981).

2.

Magco has demonstrated no prejudice due to any delay in filing the bill of complaint.

Even if laches were to apply against the Commonwealth, Magco has shown no prejudice as
the result of any delay. Laches requires an unreasonable d~lay during which the other party changes
its position resulting in prej~dice. The bill in the present case was not filed earlier due in part to
attempts to settle the case without resorting to litigation. Magco has not alleged any basis on which
this Court should find any delay unreasonable. The Commissioner filed the bill twelve months after
receiving Magco' s notice of contest. Many civil actions may be brought up to twenty-four months
after the cause of action arises. See, e.g., Virginia Code§ 8.01-243 (actions for personal injuries may
be brought for up to two years after the cause of action accrues.)
The Virginia Occupational Safety and Health Program was established under the federal OSH
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Act provision which allows states to develop their own plans for enforcement of occupational safety
and health laws, standards, and regulations. A state may develop a "state plan" for enforcement as
long as the state's enforcement of its plan is "as effective as" the federal Occupational Safety and
Health 'Ad~nistration's (OSHA's) enforcernent of the OSH Act. Most, provisions of Virginia's law
have parallels in the federal system.
Occupational safety and health cases arising under federal OSHA's jurisd_iction are heard by
the Occupational Safety and Health Review Commission. One of the provisions in the federal OSH
Act requires OSHA to immediately advise the Review Commission whenever a notice of contest is
received. 29 U.S. C. § 659(c). Virginia's provision for notifying Commonwealth's Attorneys is
derived from this parallel provision.
The OSHA Review Commission has. established precedent that a delay by OSHA in forwarding
the notice of contest to the Commission does not warrant dismissal of the citation in the absence of a
showing of prejudice to the employer. J. Dale Wilson, Builder, 1 OSHC 1146 (1973); Pennsylvania

Electric Company, 11 OSHC 1235 (1979) (Seven month delay in transmitting notice of contest held
I

not to be prejudicial). The Fifth Circuit in Brennan v. Occupational Safety and Health Review

Commission and Bill Echols Trucking Company, 487 F.2d 230 (5th Cir. 1973), interpreting the
notification provision, held that a finding of prejudice to the employer must precede dismissal of a
citation for a violation of a procedural rule. In a later decision considering a different procedural rule,
the Fifth Circuit refused to use the procedural rule to bar OSHA's suit, stating "[t]he manifest purpose
of the Act, to assure safe and healthful working conditions, militates against such a result."

Accu-Namics, Inc. v. Occupational Safety and Health Review Commission and Dunlop, 515 F.2d 838
(5th Cir. 1975).
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Mag co puts forth no facts to demonstrate how the date of filing affected their case. The
plaintiff pursued negotiations with the defendant in an attempt to settle the case. Ninety-five percent
of contested VOSH citations are settled without the necessity of litigation. It is only when settlement
cannot be reached, that litigation is initiated. Without producing any evidence of prejudice Magee has
not met any burden of production and therefore the suit cannot be dismissed.
4.

As a remedial statute, § 40.1-49.4.E should be construed liberally to advance the
remedv.

The purpose of the OSH Act is to assure, so far as possible, every working person a safe and
healthful workplace. The purpose of the notification provision is to assure prompt abatement of
hazards. Magco subverts this purpose if it is allowed to use procedural requirements to bar the
present action.
The Virginia Supreme Court in Board of Supervisors of King and Queen County v. King Land

Corporation, 23 8 Va. 97 ( 1989), reaffirmed the "mischief rule" of statutory construction. "[I]t is a
universal rule that statutes, such as those under consideration here, which are remedial in nature are to
be "construed liberally, so as to suppress the mischief and advance the remedy" as the legislature
intended." Id at 103 .. The mischief that Code§ 40.1-49.4 is designed to suppress is injuries to
workers at the workplace. The remedy is enforcement of occupational safety and health standards
against employers who violate them. Magee, by its interpretation, asks the court to ignore the
"mischief rule." Magco seeks to misuse procedural rules to suppress the remedy of court enforcement
and to advance the mischief of endangering its employees.
Magco has failed to show that its reading of the statute is proper. Based upon the case law,
the Commissioner is not required to immediately file a bill of complaint. Furthermore, even if the
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delay in filing the bill resulted in procedural noncompliance with the statute, Magee has failed to
establish any prejudice caused by the Commissioner's alleged delay.
CONCLUSION

The Commissioner's Cross Motion f.::>r Summary Judgment

sho~ld

be granted. Magee has

failed to establish a multi-employer defense. It is undisputed that Magee exposed its employees to a
fall hazard of 71 feet due to an unsecured pallet over a duct shaft. Magee, through its foreman, was ·
aware of the hazardous condition. Magee also was aware that the general contractor did not abate the
hazard. Magco failed to take the necessary ::-ealistic measures required to support its defense. It failed
to act as a reasonable employer would faced with employees exposed to a serious fall hazard. In
comparison to the hazard, Magco's efforts w·ere inadequate preventive measures.
Magee's defense of supervisory misconduct also fails. The Virginia Supreme Court's decision
in Pike clearly establishes a violation regardless of the alleged unforeseeability of the foreman's
conduct.
Finally, Code§ 40.1-49.4.E merely requires that the Commissioner shall file a bill of complaint.
The filing of the bill in the present case meets the statute's requirement. Additionally, Magco has
failed to show how it was prejudiced by any delay in the filing of the bill.
For the reasons stated herein, the undisputed facts and legal precedent support a finding, as a
matter of law, that Magco violated the VOSH standard. Magco failed to establish a multi-employer
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worksite defense and an employee misconduct defense. Thus, summary judgment should be entered
for the Commissioner.
Respectfully submitted,

JOHN' l\1ILLS BARR,
Commissioner ofLabo

By:

()~
I

-

Valerie G. Preiss
Assistant Commonwealth's Attorney
1425 North Courthouse Road
Arlington, Virginia 22204
(703) 228-4410
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CERTJFJ[CATE OF SERVICE
I hereby certify ·that on May 14, 1999, I caused to be mailed by first class mail, postage
prepaid, a copy of the foregoing Plaintiff's Response to Defendant's Motion for Summary Judgment
and Plaintiff's Cross Motion for Summary Judgment, Memorandum in support thereof, and Exhibits 1
through 3 to Bruce M. Luchansky, Kollman & Sheehan, P.A., Sun Life ~uilding, 20 South Charles

//~~---~

Street, g& Floor, Baltimore, Maryland 21201-3225.

Valerie G. Preiss

}
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LAW OFFICES

KoLLMAN &

DAVID M. SHEEHAN

SHEEHAN,

P.A.

SUN UFE BUILDING

FRANK L. KOLLMAN

TEI.SCOPIER

20 SOUTH CHARLES STREET
BALTIMORE, MARYLAND 21201-3225

PETER S. SAUCIER
FRANCIS R. U WS
DARRELL R. VANDEUSEN

(41_0) 72J·:4:i91 ... ·

(410) 727-4300

BRUCE M. qJCHANSKY
.· CUFFORD B .. GEIGER
RICHARD P. RIEMAN. JR.

RAND I KLEIN HYATI
ROBERTO N. AllEN
JOSEPH R. SALKO

June 11, 1998

Valerie G. Preiss, Esquire
Assistant Commonwealth's Attorney
1425 N. Courthouse Road
Arlington, Virginia 22201

RE:

Bell v. Magco, Inc .

Dear Valerie:
I am, enclosing a set of the Daily Job Reports prepared by John Hataloski for this
·
project. I assume that these are the field notesn that you requested.
11

Very truly yours,

~-~~-·~,~.·
Bruce M. Luchansky

~

~__...

BNIL:jh
Enclosures
cc:

Seth Berenzweig (without enclosures)
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VIRGINIA:
IN THE CIRCUIT COURT OF THE COUNTY OF ARLINGTON
THERON J. BELL, Commissioner c.f
Labor and lnd\!StrY,
Plaintiff,
V.

MAGCO OF MARYLAND, INC.,
Defendant.

)
)
)
)
)
)
)
)
)
)

Chancery No. CH-129

DEFENDANT'S RESPONSES TO
PLAINTIFF'S REQUEST FOR ADMISSIONS
Defendant, Magco

of~\.1aryland,

Inc., by counsel, responds to the Requests for

Admissions propounded by Plaintiff, Theron J. Bell, Virginic.. Commissioner of Labor and
lndustxy, as follows:

PRELIMINARY STATEMENT
(a)
The information supplied in these Responses is not based solely on the
knowledge of the executing party but includes the knowledge of the party, its agents,
representatives and attorneys, unless privileged.
(b)
The word usage and sentence structure may be that of the attorneys
assisting in the preparation of these l~esponses and thus does not necessarily purport to be the
precise language of the e.xecuting party.

(c)
The information contained in these Responses is being provided in
accordance with the provisions and intent of the Virginia Rules of Procedure which require the
disclosure of facts which may be rele:vant or which may lead to the discovery of relevant
information. Accordingly, the party answering these Request for Admissions, by providing
the information requested, does not waive objections to its admission in evidence on grounds
of materiality or relevancy or other proper grounds for objection.

GE.NERAL OBJECTIONS
1.

Defendant generally· objects to all of the interrogatories to the extent they
-1-

EXHIBIT #2
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J:; J.

the shaft.
RESPONSE NO. 8: Denied.
9.

~:U :£?ecember 20_, ~- 996, Magco employees working on the roof at the worksite

were not equipped With a personal arrest system (such as an anchorage, connector, body belt,
body harness, lanyard, deceleration device, or lifeline).

RESPONSE NO. 9: Admitted.
10.

On December 20, 1996, Kevin Barnes and John Hataloski were squatting in the

two foot wide space between the penthouse wall and the shaft.

RESPONSE NO. 10: Denied.
11.

On the morning of December 20, 1996, Magco did not erect a physical barrier

around the shaft.

RESPONSE NO. 11: Admitted.
12.

On December 20, 1996, Kevin Barnes sat back on a pallet which covered the

shaft.

RESPONSE NO. 12: Admitted.
13.

On December 20, 1996, Kevin Barnes fell 71 feet down the shaft through the

opening.

RESPONSE NO. 13: Admitted.
14.

On December 20, 1996, the pallet which had been partially covering the opening

of the shaft fell down the shaft.

RESPONSE NO. 14: Magco objects the form of this request. Subject to and without·
waiving this objection, Magco admits that the pallet fell down the sh~.
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IN THE CIECUIT COURT OF PRINCE WILLIAM COUNTY
Theron J. Bell, Commissioner of:
Labor and Industry

Plaintiff
:vs.

. CHANCERY NO. 39489.

SHIRLEY CONTRACTING
CORPORATION

Defendant
ORDER

THIS MATTER

cam~=

to be heard upon the Demurrer and Plea IN

Bar filed by Shirley Contracting

Corpo~ation,

the memoranda of

the parties, and the argument of counsel, and the court finding

that Virginia Code Section 40.1-49.4(E) provides that nthe
Commissioner ·shall irnmediately notify the attorney for the
Commonwealth for the jurisdiction wherein the violation· is_

alleged to have occurred and shall file with tne circuit court a
bill of. complaint,'' and the Court further finding that the word
"immediately,"- as

use~d

in Virginia Code Section 40.1-49.4{E),

applies only to notifying the attorney for the Commonwealth and
not to the filing of the bill of
ORDERED~

com~laint,

it is hereby

that the Demurrer and Plea in Bar are overruled,

and it is
FURTHER ORDERED, that the Court finds that a rule of
reasonableness applies to the time for filing the. bill of
complaint under Virginia Code Section 40.1-49.4(E).

SK· 0 I 7 9 PG 0 5 3 7

~$!1ftM!t!&,.it!it~~·~tw;wmrew~ms~
(;9"cl

t_

EXHIBIT 113
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This cause is continued.
Entered this

1~·

F

day of September, 1996.

rank· A. Hoss, Jr.
circuit ·court· Judge·
Seen and objected to with respect to the denial of the Demurrer

and Plea in Bar only.
ORPORATION

SHIRL·EY

Joseph H. Kasimer

Kasiroer & Itiq, P.C.
7653 Leesburg Pike
Falls Church, Virginia 22043
(703)

893-3914

Seen and objected to with respect to the Court's determination

that the parties may make at trial arguments concerning
reasonableness of the filing time only.
·

THERON J. BELL
COMMISSIONER OF LABOR AND INDUSTRY

By:~Z(

~

coun,s.e1.

·

Claiborne T. Richardson, II
Assistant Commonwealth 1 s Attorney
County of Prince William
93~.1 Lee Avenue
Manassas,
(703)

Vi~ginia

20110

792-6050

BM.O I 7 9PG 0 6 3S
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COMMOl~WEALTl-l Of VIRGINIA
FOURl"EENTH )UniClAL CIRCUIT
l.~CATIO"':

SuFoRc M. P.An~oNs. J•.
Jucc:a:
.JAWI:S

E.

PARHAJ.4AND
HUNGARY SPRING RO

KULII'

JUCGE

lo4AJLING ADDRESS

P.·o: BO.X 270~2

· ~toRe::..: F. ~uie:.,:
~·

: .Juoqt ·.

AICH.Io4QND. VA 232·

L.A. HARRIS, JR

Juocc

CIRCUIT COLH{'f OF Tl·IE COUNTY

<)r

HENRie::<)

o.ctober 29, 1996

Theodore D. Dnms, Esq.
A~sistant Conunonwealth' s Attorney

County· of Henrico
P. 0. Dox 27032
Riclunond, VA 23273

R. Leonard Vance, Esq.
8707 Forest IIill Ave.

Richn1ond, VA 23235
Rc:

BELL v. ATLANTIC: ADATE~NT, INC.

CH96000896·00

Dear Mr. Bruns and Mr. Vance:
I have. revie\vcd the timetable subnuttcd by Mr. Bn1ns at my request.
As I read Virginia Code Section 40.1-49 .4E it contemplates a quick resolution of the
dispute. It requires the Conunissioncr to in1mediately notify -the Commonwealth's Attorney and
file a bill of complaint. It then requires the Court to promptly set the matter for a hearing. The··
statute then contcrnphites a mitten •::ourt opinion and order in a short period of time that shall
become final 21 days afccr issuance.
·
fault of the IIenrico·COIUnlonVIeallh's Attorney's office, J do not feel that the
statute has been complied with. The ·motion to dismiss ~he bill of con1plaint will be granted.
Through

llC

I ask Mr. Vance to prepare the order.

Very truly yours,

0~··1-'T~
-~eorge F. Tidey
Judge
GFT:ng
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COMMONWEALTI-I OF VIRGINIA
FOURTEENTH jUDICIAL CIRCUIT
LOCATION:
BUWORO )4, PA~ .. .S• .J~.
.JUDe&
.JA.IICE.S

E.

PARHAM AND

HUNGA.irY S~lNG RO.

JICU~P

.J\I~'E

· . . ' CEO_q<JE.F..TIDET.

.

.ru-0<;~

.. .

M.Alt.lJ.IC AODR!:SS

.·.• .

·P. q. sox i703:Z
RICtf)I(ON~. VA i32~

..

L.A. H.Asnus, JR.

CIRCUIT COURT OF THE COUNT{ OF HENRICO .

.JUOQE

February 4, 1997.

RECEIVEI>

Theodore D. Bruns, Esq.
Assistant Commonwealth's Attorney
County of Henrico
Post Office Box 27032
Richmond, VA 23273

fEB 5 1)97

BlackY,·eU N. Shelley, Jr., Esq.
Kirby & Davis
11 08 Ros5 Bldg.

801 Main St
Riclunond, VA 23219
~e:

Theron l Bell v. W. W. Enroughtj· & Son, Inc.

CH9600 1015-00
Dear Counsel:

After the hearing yesterday, the Court has examined mote thoroughly some of the· cases
v..-hich have been brought to the Court's attention. The Court fmds persuasive the cases of Amato
v. Shirley Contracting Corporation, 31 Va. Cir._32 (1993), and Amato v. Jev,·ell Painting.- Inc.,
32 Va Cir. 220 (1993). In each of these cases, there was a lengthy delay by the Commissioner
in filing suit There has also been a lengthy delay in the present case and the defendant, W. W.
· Emoughty & Son, Inc., claims to have been prejudiced by this delay. Accordingly~ the Court
will conduct a hearing at vihich time W. W. Enroughtj· & Son, Inc. v,ill have the burden of goiJ:tg
forward Vrith evidence to show that it has been prejudiced by the delay. If Enroughty presents
credible evidence. of prejudice, the Commissioner shall have the burden of persuasion that the suit
should not be clismissed.

-67-

Because of the Court's pJsition in this case; the Court hereby suspends any further
discovery by either party except as to the issue of prejudice.
:Gounsel axe·direct~· to obtain a.suitable date for the he¢ng as-promptly.~ p~s~ble.:.
••
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0

•

0

~-~~

<(;: James E. Kulp
Judge
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Sincerely~-

.. ··~---'

JEK:ng
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VIRGIN I A:

IN THE CIRCUIT COURT FOR FAIRFAX COUNTY

rirnRON J: BE~L~ ··c~minission~r .~f · · · ·: .. ). ·
· Labor

an4 Industry,

:

.. ·

·.

·· ··

.

)·
)
)

Plainliff,

)

v.

)

· Chancery No. 155695

)

T, M. EVANS ELECTRIC, INC.,

)
)

Defendant.

)
PLEA IN BAR

COMES NOW

D~fendant

T. M. Evans Electric, Inc. ("Evansu) by and through its

···--

undersigned counsel, and files.this Plea in Bar in response to the Bill of Con1piaint of Theron

J. Bell, Cotnmissioner of Labor and Industry (''Commissioner"), and for grounds of its plea _in

bar states as follows:
I.

Virginia Code Section 40.1-49.4 sers forth the steps which must be followed by

the Com1nissioner of Labor and Industry in tiling suit against an employer for_ alleged health and
safety vio.Iations. In this instance, the Commissioner has failed to cornply with the steps
required by statute for filing suit against evans.

2.

Specifically, Section 40J-49.4 (E) requires that uport receipt of a notice of con_test

of a citation, the Commissioner shall irnrnediatel)! notify the Commonwealth's Attorney irul file
a bill of complaint in the appropriate circuit court.

3.

Evans notified the Commissioner on or about March 4, 1996 of its intent to

contest the ci lalions issued against it. The Commissioner, however, has failed to comply with

the next step required by the enabling statute-.. thal he immediately notify the Comn1onwealth 's
Attorney .anQ file a bill of con1plaint.

-69-

Page 2

4.

In this instance, the Commissioner failed to con1ply with the statutory requirement

1
of '~imn1ediat~li~
filing
of cc>~nplaint.
..T~e
~ill of C9n1p~aint
. was
not filed until.. June
26., .
. .
.
. . .a·biJJ
.·
. .
.
.. . : .
.
.
.
.

.

.

.

t99s:· well mot~ lnan tw~ yeir;· after ~eceipt .bf ~he notice o{inte.nl'to cdntest was reeeived ~ri>~
Evans. This is clearly nol
5.

imn1ed~

filing.

· Based upon this lack of compliance with the statutory require1nents for bringing

suit, the suit is now barred, and should be dismissed by this Court.
WHEREFORE, based upon the foregoing, Defendant T. M. Evans Electric, Inc.
respectfully requesls that this Court sustain its Plea in Bar and dismiss the Bill of Complaint.
T. M. EVANS ·ELECTRIC, INC.
By Counsel

saL. Byrum
7653 Leesburg Pike
Falls Church, Virginia 22043
(703) 893-3914
Counsel forT. M. Evans Electric, Inc.

1

Evans reserves the right to also base its Plea in Dar upon lhe failure of the Comn1issioner
to comply with the statutory r~uiremcnt of 11 in1mediately 11 notifying the Commonwealth's
Attorney after Evans' filing of its notice of contest. At this time, Evans lacks knowledge as to
when the Commissioner notified lhe Corntnonwealth's Attorney.

-70-
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CERTIFICATE OF SERYICE

.. ·.. · ......y~e~eby ce~tify th~t a ti-~e and" correct copy of" the foregoirig pl~ding wa$ ~ail~ .via .firs~
. . .class "mail, postage prepa"id this·/7t!J.day .o(July i998·to John "R. Murphy, Esqu"ire, Assistant
ComJnonwealth'.s Attorney, County of Fairfax, 4110 Chafn Bridge Road, Suite 123, Fairfa.X,
Virginia 22030.
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VIRGIN I A:
IN THE ClRCUTT COURT FOR FAIRFAX COUNTY

-·THERON. J. ~ELL,· C~mmissioner .~f. : · ·
Labor and Industry,
·
·

·) ..

...

=)

.. ·.

)

Plaintiff,

)
)
)
)
)
)

v,

. T. M. EVANS ELECTRIC, INC.

Defendant.

Chancery No. 155695

)
DEMURRER

COMES NOW Dcfendar..t T. M. Evans Electric, Inc, ("Evans,.) by and through its

undersigned counsel, and demurrers to the Dill of Complaint on the basis that the Bill of
Complaint fails to state a cause of action pursuant to Virginia Code Section 40.1-49 .4, and in
support. thereof, states as foiJows:
l.

Virginia Code Section 40.1-49.4 sets forth the steps which must be followed by

the Co1n1nissioner of Labor and Industry in filing suit against an employer for alleged health and
safety violations. In this instanc~~~ the Commissioner has failed to allege all of the necessary

steps and allegations required under this section for filing suit against Evans.
2.

Specifically, Section 40.1-49.4 (E) requires that upon receipt of a notice of contest

of a citation, the Commissioner shall immediately notify the Comn1onwealth's Attorney ami file
a bill of complaint in the circuit court.
3.

The Bill of Cornplaint alleges that Evans notified the Con1rnissioner on March 4,

1996 of its intent to contest the citations issued

again~t it.

The Comntissioner has failed to allege

notification of the Comn1onwealth's Attorney (or the date of such notification) and he fails to

-72-
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allege co1npliance with the next step required by the enabling statute-- that he immediately file
a bjll of con1plaint. .·.. · ·
•

•

•

•

•

4..

·:

••

0

•

•

...

. .

...

BaSed .uj;o~ this Omission,

the

Cominis~ionCr h~

.

failed to state

·.

·.

a·clai~ upOn

which relief can be granted pursuant to Virginia Code Section 40.1-49.4.
WHEREFORE, based upon the foregoing, Defendant T! M. Evans Electric, Inc.

respectfully requests that this court sustain its Den1urrcr to the Bill of Complaint and dismiss the
Bill of Con1plaint for failure to state a claim upon which relief can be granted.

T. M. EVANS ELECTRIC, INC.
By Counse.I

sa . Byrum
7653 Leesburg Pike
Falls Church, Virginia 22043
(703) 893-3914
Counsel forT. M. Evans Electric, Inc.
CERTTFJCATE·OF

SERV~

I hereby certify that a true and correct copy. of the foregoing pleading was mailed via first
class mail, postage pre-paid this/~day of July 1998 lo John R. Murphy, Esquire. Assistant
Conunonwealth's Attorn~y, County of Fairfax, 4110 Chain Bridge Road, Suite 123, Fairfax,
Virginia 22030.
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VIRGIN I A:
IN THE CIRCUIT COURT FOR FAIRFAX COUNTY
THERON J. BELL, Con1missioner of. · ·
-)

. Lab<?r ~d<tndustry, ·

0

0

·o

v.

T. M. EVANS ELECTRIC, INC.,
Defendant.

..

0
:

Plaintiff,

00

0

0

.

..

. ...
)

0

)
)
)
)
)
)
)

Chancery No. 155695

JOINT MU.fORANPUM: OF LAW IN SVPPGRT
OF DEMURRER AND PLEA IN BAR

COMES NOW Defendant T:M. Evans Electric, Inc. ("Evans .. ), by and through its undersigned
counsel~

and files its Joint Memorandun1 of Law in Support of Demurrer and Plea in Bar in support of

distnissal. ·.
STATEMENT OF lC'ACTS

On August 21, 1995, well over three (3) years ago, the Virginia Department of Labor and
Industry conducted an inspection of Evans, work site located in a coJnmercial building located on Sunrise

Valley Drive in Reston, Virginia ("the project").

On or about Febn1ary 15, 1996, the Virginia

Depart1ncnl of Labor and Industry issued one citation, consisting of Items 1, 2 and 3 lo Evans for

alleged serious yiolaLi~ns of the safely and health regulations of the Commonwealth of Virginia with
proposed penalties totalling $10,000.00. -The Commissioner subsequently withdrew !terns 2 and 3 of
the citation and reduced the propOsed penalty to $7,000.00. On or about March 4, 1996, Evans timely
notified the Department of Labor and Industry of its intent to contest the citations issued against il.
Upc.)n information and belief, the malt~r was referred to the Commonwealth Attorney for Fairfax County
sontctime after Novc1nher 14, 1997, more than twenty (20) months after Evans' notice of contest was

.. filed.

The Bill of Complaint in the instant action was filed against Evans on June 26, 1998,

approximately twenty-seven (27) months art~r the notice of contest was submitted.
Since the dale of the inspection, several of Evans• employees who were working on the project
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which has passed since the inspection, the memories of other witnesses who remain to tes.tify have

. und~~bt~lyfad~. Th~ en1pl~yee _act~al~y ~~volv~ i_n ti:te aiJeged violation wac; killed and is obviously

.una~aiiabic tO

P~ovidc. hi~ version .or"th~ ~curr~nce.. Bas.cd upon. ihesc ~ncOri lro~c;tible. fa~~: i~~s

has been prejudiced in its defense in this matter by the Comtnissioner's failure to comply with· the
mandates of the statute.
ARGUMENT

I.

The Commissioner Hss Failed to Comply wjth. the Statutoey Requirements.

Virginia Code Section 40. ~-49._4 specifically sets forth the statutory prerequisites for the
Commissioner of Labor and Industry ("Commissioner") to file suit against an employer to e.nforce the
occupational safely and health provisions of Title 40.1 and the regulations adoplcd thereunder. The firsl
requirement ·under the statute is that a citation must be issued with reasonable promptness from the time
the Commissioner has reasonable cause to believe an employer has violated any safety or healtr
provision.

~Virginia

Code Section 40.1-49.4 (A)(l). No citation, however, may be issued after the

expiration of six months following the occurrence of the alleged violation.

~

Virginia Code Sectior

40.1-49.4 (A)(3). The second requirement is that after, or concurrent with, the issuance of a citation
and within a reasonable time after termination of an inspection, the Comn1issioner shall notify th1
employer by certified mail or personal service of the proposed penalty. ~ Virginia Code Sectior
40.1-49.4 (A)(4)(b) .

.Within fifteen workjng days of receipt of the citation, the employer may notify the Cornmissione
that it intends to contest the citation, ~rder of abatement or proposed penalty. See Virginia Cod
Section 40.1-49.4 (A)(4)(b). Upon receipt of lhe notice of contest of a citation, the· Commissioner shi
·immediatclv•· notify the Commonwealth's ALLomcy and shall file a bill or complaint in the appropriat
circuit coun. See Section 40.1-49.4 (E).

In this instance, the Commissioner has neither complied with, nor alleged compliance with, th
requirements of Section E as noted above. Section E requires that after receipt of the notice of conte:
of a citation . the <:omn:U.Woner "shall immediately notify" the Commonwealth s Attorney and shall fll
7
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a btll of cotnplaint in the appropriate circuit coun. The Comrnission~r, however, failed to imtnediately
no~fy th~ .Com.nlonwealth Attorney, inst~d waiting at least twenty (20) months from receipt of the

·. no~~e o.f c~n teSt to." do ·~o ... S~ r:xh i~ it
o

t

~ ~" at~ched ·h~ret~: .In -~dditi~n,the Cori1 ~iS~iciric~. ~~-.failed
'I
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'•

o

o

•

\

<

,•
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0

to file suit immediately, and has instead waited for over twenty-seven (27) 1nonths from receipt of the

notice of contest to file his Bill of Complaint against Evans.
Statutes such as Section 40.1-49.4 which interfere with or otherwise limit the operation of
legiti1nate enterprise, must be strictly construed. Wheelwright v. Commonwealth, 103 Va. 512,49 S.E:
647 ( 1905). In addition, any Slc1.lule whCJse effect is to imPQse a forfeiture, even though the proceeding
is civil in nature, must be stri~tly constnted against the Commonwealth. Hoye v. Commonwealth, 12
Va. App. 587, 405 S.E. 2d 628 (1991) .

In this

statute~

the word "immediately .. has not been given a statutory definition. Consequently,

"inunedialely" must be given its ordinary n1eaning given the context in which it is used. Stein v.

Commonwealth, 12 Ya. App. 65, 402 S.E. 2d 238 (1991) ('"extort" defined according to Webster's

Collegiate Dictionary and Black·s Law Diccionary); Commonwealth y.

Oran~e-Madison

Farm Service, 220 Va. 655, 261 S.E. 2d 532 (1980) ('"processing'' defined according to

Cooperative

Webster's Third

International Dictionary); T..ovisi y, Commonwealth, 212 Va. 848, 188 S.E. 2d 206 (1972) ("custody''
defined according to Black's Law Dictionary).
The ordinary definition of "immediately" can be located in several sources. Webster's New

Collegiate Diction(zry defines "immediately.. as ,.without interval of time'' 9r "as soon as". Black's Law
Dictionary similarly defines .. immediately" as "without interval of time, without delay, straightway, or
without any delay or lapse of time". The Supreme Court of Virginia and the United States Court of
Appeals for the Fourth Circuit have bol:h been confronted with cases which necessitated defining the

word "immediately". In Codv v. Norton Coal Co., 110 Va. 363, 66 S.E. 33 (1909), the Supreme
Court of Virginia incorporated Webster's definition of "immediately" into its opinion. In ,New Jersev

Fidelity & Plate Glass Tnsurance Co. y. Love, 43 F. 2d 82 (4th Cir. 1930) the court was interpreting
7

a provision contained in an insurance policy which required the insured to "'immediately" forward any
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process to the insurance company- The court held that process must be forwarded within a reasonable
tin1c under all the circumstances and that a delay of seven months by the insured in forwarding proces;
, .:.

.·was an. un~~o·n~blc delay.,

.. ...

. A.

. . , .

revi~~ of th~ ~;~~~~~itSelf •~akcs: cl~;th~t· eith~r aio or 2~ ~~~~i~ d~lay iS ~Qi ·~imffiedia;ei;•

as a matter of law. As noted above, the stamte requires that a citation must be issued with "reasonable

promptness" and specifically limits the period for such action to six (6) ~onths. If six (6) months b~
slatutc constitutes action with reasonable promptness, then "imm~iatcly" must by definition be ever
less. It certainly cannot be n1ore than double the time.

Additionally, the statute states that the Commissioner "sha11

1
'

take the required action.

in1mediately. · When the word "shall" is used in a statute. it is generally used as an imperative o.

mandatory sense. G.S. Foods. lnc. v. Virginia Ernploym~nt Commission, 404 S.E. 2d 741 (Va. App
1991). In this instance, the statute mandates immediate action by the Con1rnissioncr which he did no
take.
Unless the statute is interpreted to require immediate notification and filing of a bill o
complaint, the Commissioner would have an unlimited and undefined amount of time in which to til
a bill of complaint. .This unlimited time frame would exist in sharp contrast to other specific tim.
provisions in the statute as discussed~' which significantly limit the time in which particular action
must be taken.

In interpreting statutes, the. courts presume that .the legislature did not intend the application c
a statute t~ lead to irrational consequences, and interpret statutes as a whole in order to avoid irrationc:

consequences. Virginia Electric and Power Companv vI Citizens for Safe Power, 222 Va. 866, 28
S.E. 2d 613 (1981); F.B.C. Stores. Inc. v. Duncan, 214 Ya. 246, 198 S.E. 2d 505 (1973). ~ill

Virginia Electric and Power Company vI Board of Countv Supervisors of Prince William Count:tJ 22
Va, 382, 309 S.E. 2d 308 (1983). When looking at the statutory schcn1c set forth above as a whol~

it is evident that the legislature i~tended for the entire process from investigation to hearing to t

c~nductcd in a timely manner and with a minimum of delay. To adopt any other interpretation of th
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sta~utory

provision would permit the Conunissioncr

unfe~tered

discretion as to filing suit in these ·types

of cases .

.· .s.cv~r~ Y~rgi~ja .circu~t ~o~rts havc·addr~sed this:i~sue. as to ·"immediale" notification and filing

. . .of a bi I of. ~oriipl<li~ t

i.

undc~ thiS s·~tu~ory ~hem~~ : C~oi .A. .A m~i~: C~nunf~si~ncr .of iabor and

Industry v. Shirley Contrdcling CprporaUon, 31 Va. Cir. 32 (Circuit Court. for Culpeper County, 1993);
Carol A. Amaro. Commissioner of Labor and Industry v~.J.~.Yt'elJ Paif11Lryg . ln.c,, 32 Va. Cir. 220 (Circuit
Court for Warren County); Tit.eron.J. Bell v. Atlantic Abatement. Inc., Chancery No. 96000896-, Circuit

Court for Henrico County, Letter Opinion of Judge Tidcy, October 29, 1996; Theron J. Bell v. W. W.
Enroughty & Sons.

I.n.~.

Chancery No .. 96001015, Circuit Court for Henrico County, Letter Opinion

of Judge Kulp, Fcbn1ary 4, 1997. Copies of these decisions are attached hereto as Exhibit "B".
In the Shirley Contracting

ca.~e.

l.hc Commissioner waired approximately sixteen (16) months

fron1 the date the Notice of Contest was filed to tile her bill of complaint relating to the alleged safety
and health violations.

In thal instance, Judge Sullenberger dismissed the case based upon the

Commissioner's failure to comply with the statutory requirements for immediate notification and filing
and based upon Shirley Contracting's proof of prejudice caused by the Commissionc(s failure to
comply with the statutory scheme. In his letter opinion of February 19, 1993, Judge Sullenberger
found:
The entire statutory scheme. . . indicates the intent of Lhe General
Asscn1bly that prompt resolution be had of contested claims of safety
violations. Clearly the Comrnissioncr docs not have unfettered discretion
as to when to sue.
·
·
~arol

A. Amato Commissioner of Labor and lndustrv v. Shirlcv Contracting Corporation, 31 Va. Cir.

32 (1993). 1

1

In its order of March 17, 1993, which incorporated Judge Sullenberger's letter opinion,
the Court specifically found that the Comn1issioncr had "not complied with procedural
requirements." A copy or this Order is attached hereto as Exhibit "C". Based upon the
prejudice suffered by the defendant because of the Commissioner's delay and non-compliance
with the statute) the Court dismissed the suit. A copy of the dismissal order is attached hereto
as Exhibit ,.D".
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The facts underlying the Jewell Painting decision are similar those in the case at bar, as

well .as

the Sh_irley. Contracting case ~C:Cidcd previously in Culpeper County. Jewell Painting filed its .notice

·of ~On teSt .iii
•

•

•

•

Ja~GarY. ~ 992 .. Th6 cdmtl1is;iQ~cr, ho;,..~ver. did n~t fi.le h~~ biil of cot~plaint. ~~til May
0

0

•

••

•

•

• •

•

•

0

•

·:

0

•

•

•

~

•

•

•

•

0

•

·1993J approxin1atcly sixteen (16) months later. ~ Carol A. Amato, Commiss1oner of Labor and
Industry v. Je\lr·ell PainlingJ.Jn~ . . , 32 Va. _Cir. 220 (1993). The Jewell Painting court spccitically held
that the adverb "immediately" a.~ used in the statute modifies both notify and file.

As to what

constitutes "immediately", the court stated:

of

In the context
.the. enforcement of federal OSHA reg.ulaLions, it
appears that immediately is within twenty daysJ and, in the absence of an
express provision in rhc statute for the filing of the suit, this Court will
apply the federal tin1e requirement of within twenty days of the notice of
contest as the time within which to file the bill of complaint.· Under any
scenario, a sixteen month hiatus between the notice of contest and the
filing of the suit could not be constn1cd as immediately filing.

(ctnphasis added)

Mh

at 222.

The court further held that

the

bill of complaint wou)d be dismissed ba.~ed the

Con1missioncr's failure to comply with the statutory requirements upon a showing of actual prejudice

by the defendant. It, 1 ~ ID_m Theron J. nell v. W. W. Enroughty & Sons. Inc ..

In Theron J. Bell v. Atlantic Abaterncnt. Inc., Judge Tidey dismissed the bill of complaint
outright without requiring a showing of prejudice because as he st..1.ted 1

" •••

I do not feel that the

statute has been complied with. u Judge Tidey also held as follows with regard to the statutory scheme:
[I]t contemplates a quick resolution of the dispute. It requires the
Commissioner to ilntncdiatcly notify the Commonwealth's Attorney and
file a bill of complaint. It then requires the Court to pron1ptly set the
matter for hearing. The statute then contemplates a written court opinion
and order in a short period of time that shall become final 21 days rom
issuance.
·

r

Dismissal of the bill of complaint in this instance is further supported by several federal OSHA

decisions in which the Occupational Safety and Health Review Commission dismissed complaints based

2

After an evidentiary hearing on the issue of prejudice, the Court found that the Pefendant
did not meet its burden of proof as to actual prejudice on certain issues, but found prejudice to
the extent that the Commissioner was litnited in certain areas of proof.
-79-
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upon the Con1missioncr's failure to follow the statutory mandates required for enforcement

of the

federal OSHA standards. ~ TRQj)rilling Corp., 1982 OSHD ~ 25,837 (vacation of citations and

·· :_"dism~s~~ of ~~mpl~~~~ ~aSc;d tipon Seeretary,s fi.ll~g-of ~omp.iaint 39 day~ late); MMicl~ Manufa~tu.rin.i
•

••

:

••

•

•

•

..

••

!&:_, 1980 OSHD

•••

•

0

•

1 24,746 (disn1issa.l
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••

0
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•

•

•

•

•

•

•
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•••
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of citation for Secretary's failure to file con1plaint in response·

to notice of contest as n:quired by the rul~s); Denton Foun9ry. Inc., 1980 OSHD

1 24 888
1

(vacaLion

of citations bas_cd upon Secretary's failure to tile a con1plaint fo~ more tl:tan 100 days after receipt of
the notice of contest); The Boardman Company, 1980 OSHD , 24,900 (vacation of citations for failure

to file a timely coJnplaint ba.c;cd upon Secretary's failure to file tnolion to file complaint out of time
more than 204 days after receipt of t1H! notice of contest). Copies of these opinions are attached ~s

Exhibit

"c''.
The circumstances in the case al bar are even more flagrant than those in the circuit court cases

cited above as well as the Review Coznmission decisions granting vacation of the citations and dismissal

of the complaints based upon the Secretary of Labor's failure to file a con1plaint within the time

required by the rules. In the case at bar, more than 600 days passed fron1 the date Evans tiled its
notice of contest before the Commonwealth's Attorney was even noLi lied by the Commissioner and more
than 840 days pas5cd after the filing of the notice of contest before the Commonwealth's attorney
proceeded in accordance with Virgini.a Cooe Section 40.1·49.6 on behalf of the Commissioner by filing
a bill of complaint. Under the circumst.mccs, the Commissioner has failed to comply (or even allege
compliance) with the terms of the statute which requires action to be taken "in1n1cdiately" upon receipt
of the notice of contest.
II.

Evans Would be Pnjudk:cd in this Instancc.by the Commissioner's Failure to Compl~
with the Statute.

When Evans' evidence of prejudice is viewed in light of the applicable legal atithority on
prejudice, it is clear that disn1issal of the bill of complaint in the case at bar is the only fair and proper

remedy. According to the Virginia cases which have considered the issue of •• prejudice·· sufficient to
justify dismissal of another party's clairn, sufficient prejudice can be found where the defendant is
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unable to produce evid~nce in support of his defense, and in particular, where 1nallers of proof have
. QCCn lo~l, .wit~esscs have died or .are. otherwise absent, or...where the t~~ction glving ·.rise .~o the claim

.

ha~ :s~~e~~w ·~omC ·~b,sC:•red :by .me laPse ·aftime."· ·SrJ; gene~I/RoWc ~;· Blg'S~Qy 'coal

Corpqration, 197 Va. 136, 87 S.E. 2d 763 (1955); Shirley v. Van Everv, .159 Va. 762J J67 S.E. 345
(1933); Hill v. Saunders) 115 Va. 60, 78 S.E. 559 (1913); 7A Michie's Jurisprudence§ 32; 27 Am.

Jr. 2d § 170.

The Virgini~ Supreme Court in 'Rowe v. Big Sa.nc;ty Coal stated that prejudice would be found
where "death of material witnesses and loss of material evidence" works to the disadvantage of the
adverse party. 87 S.E. at 768. In Hill v. Saunders, the Court found sufficient prejudice caused by
delay,· noting that any conclusion by the cou~ would necessarily be conjectural and founded upon
random guess rather than any just ground based upon sufficient proof. 78 S.E. at 560. Likewise, in
Olympia Wcrke Aktiengese11schafr y. G~neral Electric Company, 545 F. Supp. 598 (W.O. Va. 1982) 1

a patent infringement case, the United States ·District Court applied a test for "prejudice" caused by
delay in filing suit which addresses "the disposal and inaccessibility of witnesses, the dimming of
recollections and olh~~ disadvantages incident to the lapse of time.

II

Id. at 614.

Two Equal Employtncnt Opportunity cases filed in federal courts silting iri the Commonwealth
of Virginia arc instn1ctive on the issue of prejudice sufficient to warrant disn1issa.l caused by a plaintiffs

delay in filing a case. In F...aual Emplovment Opoorlunity Commission v. American National Bank, 420
F. Supp. 181 (E.D. Va. 1976), ~e eEOC delayed several yc:J.rs in filing suit aga.lnsc American National
for alleged discrin1inatory employment practices. The court found that there is "ample authority for the

proposition that an administrative agency such as the EEOC 1 even in the absence of specific statutory
time lin1its, n1ay not postpone enforcement indefinitely. without excuse to prejudice the defendant." 1&:.
at 185. The court notcrl that it is not the amount of time which has passed which determines the
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propriety of disn1lssal, but rather the prejudice resulting to defendant as a result of the unr~~nable
delay. Ida. at 187. The court -~ismissed the ca~ against American National based upon a showing of
.
..
.
.
..
.:
.
.
.

.sufflcie~~ 'prejudi~~ to·_th~·defendint.whe~e a vital witness.. was 72.years·'~ld -~hen the suit w~ .rued,.
where several of the witnesses for the bank's defense were no longer .employed by the bank, and where
the clain1ant could not remember filing an employment application with the bank . .IrL al 187-88.

Similarly, in :&wal Employment Oooortunity Commission Y..•. ~fartin Processing. Inc., 533

r:.

Supp. 227 (W .D. Va. 1982), the court disn1isscd the aclion based upon the rcsulling prejudice to

defendant caused by EEOC's fou-r and one-half ye;u. delay in filing suit alleging employment
discrimination. The court based its finding of sufficient ·prejudice upon the fact that certain supervisory
personnel were ·either deceased or no longer employed by the defendant, that son1e of the records had

bc.Gn destroyed, that certain employees v,·ho would be needed to testify had been laid-off and that with
the passage of time, witness' n1cn1orics fade. Id. at 232. In dismissing the action, the court stated:

It is well within lhe equitable powers of this court to dismiss this· action. It
would be manifestly unfair to require Marlin Processing to spend time and
money in attempting to locate forn1cr employees and procure their testimony
and that of those employees still in its employ based on faded memories and
what scant documentary evid,~nce they might still possess in order to establish
a record with which to d<:fend an essentially mool lawsuit which was
unreasonably delayed by the EEOC. M:. at 232-33.
In Cornell and Com,pa.ny. Inc. v. Occunational Safely and Health Review

Commis~ion,

573 F.

2d 820 (3rd Cir. 1978), the court addressed prejudice to an employer base~ UJJ<?n its inability to
adequately present defenses in the conte); ~ of an untimely an1endmcnt to a previously filed complaint.

In its opinion dismissing the citations, the court stated, in pertinent part:
To presenl this defense adequately, Cornell needed as witnesses the workers
who were on the job at the thne of the inspection. It was undisputed that the
workers were wearing but not using safety belts at the time of the inspection,
but testimony as to the stabilit.y of the beams where they were working at the
precise time of the inspection, and the danger of using the belts in accordance
with the safety bell standard ai~ that exact time, was vital to Cornell's defense.
Contrary to the position takc:n by the Cornmission and the Secretary, we
~crcforc regard the workers' testimony as indispensable.
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The record indicates that the timing of the final amendment, more than 4
months after the inspection) made it impossible for Cornell to locate these
needed witnesses. The workers were transients) hired from union halls to work
at ··various job..siteS.· . ·. ~· This ·inability. to sccu_re .nece~sary ..witnesses,. caused .
: solely_ by· the .·.delay · 9f the ~ccrctary ~n . seeking.· ~he amendn1cn~,. _vitiatell ·
Cornell's ability to· present its sole affirmative defense~ ·lll at 824. · · ·· ·
The reasoning of the court 1n dismissing the citations in

~o~

based upon prejudice resulting

from the Sccrctary,s delay in filing an an1endmcnt to the complaint, applies equally

to the facts of the

case at bar where the Commissioner .waited for approximately thirty-four months from the date or the
inspeclion to file the bill of complainl.
When the evidence of prejudice caused by the Commissioner's detay in this case is evaluated
in light of the foregoing cases. T. M. Evans Electric, Inc. respectfully submits that

disrni sscd by the Court.
T. M. EVANS F.J..ECTR!C, INC.
By Counsel

KASIMER & ITIIG, P.C.
)

. 'd ~;._

--

.,
~

)~.. ··v~-r>"'\.

Jo eph H. Kasitne
Lcsa L. Byn1m
"7653 Leesburg Pike
Falls Church, Virginia 22043
(703) 893-3914
Counsel for T. M. Evans Electric, Inc.
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thi~

case should be

VIRGINIA:

~~~. ~ ~:~~

.

.

~-:-.::~.

IN THE CIRClJlT COURT OF FAIRFAX COUNTY

..

·

7lt.e_ron .J. ~..e,i/
.. · · .)!~)n.tifUCo~pl~inlirit,
.

.

.

l
·
.

. v.

·

~.

} .

)

.

. ..

At Law/In

~'!it.'.·.. ~.

~ ..

·:\ . • . ·:': •

.

Chanc:ry~Nq.: ·155-&'15'

f.M. . /;; V/!ifJ S [/.ecdr~ <:..,.:z/le.. ~
Defendant.

)
ORDER

Th.is matter came to be heard on the~ day of ~h..er
, 199 5 on the
Plaintiff1Cotnplainant1Defendant S-fi10ti&R PIL4 ;a &.c 4.nd Pe/YU.l.rce.C
1

Upon the matters presented to the Court a£ the hearing it is hereby
1

ADJUDGED, ORDERED, and DECREED as follows:

~daok J?fea

,n &r

CvJd ()!mLLrU./· A..5 d.UJtec/.

Entered this j o

~----- t) {/~G- .
Circuit Court Judge

SEEN~ ~~~-rb 70

SEEN:

/ZJJt-~NO. /)AI

;vJrJI

%61'9Jl[)

PL€..1 u~tc.C

~~
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FILED
OCT 2 5 1999
1

ORIGINAL

VIRGIN r·A:

IN THE CIRCUIT COURT OF ARLINGTON

2

OUNTY CLERK
COURT OF APPEALS OF VIRGIN!.

3

4

THERON J. BELL, Commissioner
of Labor & Industry

x

Plaintiff,

5

LAW NO ..

vs.
6

MAGCO OF MARYLAND, INC.,
7

Defenc:;iant.

x

8

Virginia

9

10

August 18, 1999

11
12
13

The above-entitled matter came on to be

14

heard before THE HONORABLE JOANNE F. ALPER, Judge,

15

without a jury, in the Circuit Court of Arlington

16

County, Courtroom 10C, Arlingon, Virginia,

17

commencing at approximately 10:30 o'clock, a.m.,

18

before Bobbi Elahi, a court reporter and Notary

19

Public, in and for the Commonwealth of Virginia,

20

when there were present on behalf of the respective

21

parties:

22

CAROLJ.THOMASSTENOTYPE
I'AT10nA&. COOilT UPOilTIIU

NCRA

REPORTING SERVICES, INC.
3162 MUSKET COURT
FAIRFAX, VIRGINIA 22030
(703) 273-9221
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1

APPEARANCE OF COUNSEL:

2

ON BEHALF OF THE PLAINTIFF:
OFFICE OF THE COMMONWEALTH ATTORNEY
BY: VALERIE PREISS, ASSISTANT
COMMONWEALTH ATTORNEY
1425 North Courthouse Road
Arlington, Virginia 22201

3
4
5
and

OF LABOR & INDUSTRY
COMMONWEALTH OF VIRGINIA
BY: DIANE L. DUELL, ESQUIRE
Powers-Taylor Building
13 South 13th Street
Richmond, Virginia 23219

6

DEPAR~rMENT

7

8
9

ON BEHALF OF THE DEFENDANT:
10
KOLLW~ & SHEEHAN, ESQUIRES
BY: BRUCE M. LUCHANSKY, ESQUIRE
20 Charles Street
Baltimore, Maryland 21201

11
12
13

- 0 -

14

I-N-Q-E-X

15

WITNESSES FOR TEE PLAINTIFF:

16
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DIRECT

CROSS

17

David Cline
Detective Hanrahen
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57
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REDIRECT
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John Hatalowski
Mark Gaulin
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171
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REDIRECT
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-
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{Not included in transcript)
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6

Barnes Exhibit Number 5

186

7

Barnes Exhibit Number 6

189

8

Respondent's Exhibit Number 1

72

9

Respondent's Exhibit Number

72

10

2

-0-

11
12
13
14
15
16

17
18
19
20
21
22

-87-

4

1

R-R-Q-~-g-g-Q-~-H-Q-~

2

THE COURT:

3

MS. PREISS:

4

THE COURT:

5

MR. LUCHANSKY:

6

THE COURT:

Ms. Preiss, are you ready?
Yes.
Are you ready, sir?
Yes, ma'am.

I have read the Bill of

~emoranda

7

Complaint and

and other matters in the

8

file.

9

which I believe had been resolved, and is the

I see there were previously filed motions

10

burden -- I assume ·the burden is on the

11

complainant to proceed in this matter and set up

12

necessary facts; is that correct?

13

MS. PREISS:

14

THE COURT:

Yes.
Any standards of preponderance

15

-- I've read the statute.

I have not handled one of

16

these previously so it's a new area.

17

Is there a request for rule on witnesses?

18

MS. PREISS:

19

THE COURT:

20
21
22

Yes, Your Honor.
All the witness who will

testify in this matter please come forward.
MS. PREISS:

Another one of the plaintiffs

stepped out for a moment but he's also a
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5
1

representative of the agency.

2

THE COURT:

Well, I mean, there'll only be

3

one representative allowed to remain in so if there

4

are other representatives, he would have to be

5

excluded as a witness.

I

6

7

MS. PREISS:

Yes, he will be.the

representative.

8

(Thereupon, the witnesses were sworn) .

9

THE COURT:

You need to remain outside if

10

you are going to testify and not discuss your

11

testimony or anything else that happens in court

12

with anyone else.

13
14
15

Ms. Preiss, do you wish to make an opening
statement?
MS. PREISS:

Your Honor, there was a

16

preliminary matter.

17

Court might not have all that much familiarity with

18

the regulations, et cetera, I have copied some of

19

the pertinent sections of the code and the AgeQcy

20

regulations for the Court and for counsel, who

21

probably already has a copy of them, just for the

22

purpose of taking judicial notice and so that you
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Because this is a case that the

6

1

have them in front of you.

2

THE COURT:

3

MS. PREISS:

All right.
For the record, that section

4

is of Virginia Code Title 40.1, certain Virginia

5

Occupational Safety and Health Standards, field

6

operations mar..ual that the compliance officer uses.

7

I have also attached a copy of the citation and

8

notification of penalty letter.

9

the file that is already in the Court's record.

10
11
12
13

THE COURT:

It's also _part of

Yes, that was attached to the

Bill of Complaint.
MS. PREISS:

So I don't need to attach

that for the Court?

14

THE COURT:

15

MS. PREISS:

16

THE COURT:

17

MS. PREISS:

No.
If I could approach the bench.
Yes.
And Your Honor, because this
compli~ated

18

is a little bit of a

19

for the purposes of opening statement and just

20

illustration -- I'm not going to be illustrating

21

anything I don't think the facts will show --

22

THE COURT:
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factual situation,

Is this your other witness?

7
1

MS. PREISS:

2

THE COURT:

3

Yes.
Why don't we have him sworn

in.
I

4

(Thereupon, the witness was sworn.)

5

THE COURT:

Sir, you'll need to remain

6

outside until you're called upon to testify and not

7

discuss your testimony or anything else that happens

8

in court with anyone else.

9

MS. PREISS:

Your Honor, this is

10

Mr. Layhee [ph.].

11.

the Agency and with the Agency representative.

12

counsel table with me is an attorney from the

13

Department of Labor and who is my co-counsel in this

14

case, and I would ask that Mr. Layhee be allowed to

15

remain.

16

He is the Deputy Commissioner for

THE COURT:

Is there any objection to

17

that?

18

agency representative, but she's co-counsel.

19

a different situation.

I thought that Ms. Layhee [sic] was the

MR. LUCHANSKY:

21

THE COURT:
in the courtroom.
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That's

Any objection?

20

22

At

No objection.

So then you're free to remain

8

1
2
3

4
5

MS. PREISS:

As I was saying, I would like

to be able to use the board and a pen.
THE COURT:

Anything you can do to make it

easier is fine with me.
MS. PREISS:

On December 20, 1996, just a

6

few days before Christmas, Kevin Barnes was working

7

as a roofer on the AUSA building here on Wilson

8

Boulevard in Arlington.

9

behalf of Magco on top of that roof when he fell

He was doing some work on

10

seven stories through an open duct shaft that was

11

located on top of the roof.

12

hospital in Washington and died that afternoon as a

13

result of his injuries.

14

He was rnedivaced to a

Now, Magco Inc. was up on that roof on

15

December 20th on that particular day to do some

16

waterproofing against a wall that was on the roof.

17

Magco Inc. was represented by its ·foreman, John

18

Hataloski, and two other roofers, Kevin Barnes, the

19

deceased, who was a roofer/laborer who had been

20

working for Magco probably just a few months, and

21

also Frank Allen was the other roofer who was up

22

there that day.
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13
1

was medivaced out and that afternoon died as a

2

result of his injuries.
After the accident happened, the

3

'

4

compliance officer for the Department of Labor and

5

Industry for the Occupational Health and Safety

6

Division was called to the site, and he

7

investigated, he talked to the witnesses there, he

8

took a video, took photographs, made factual

9

findings, and conducted his investigation which is

10

his job.

11

measuring the hole and the seeing how it was

12

covered, he recommended that a violation against

13

Magco, who was the roofing employer, saying that he

14

had violated 1926.501B(4) (i) if I'm correct, which

15

basically says that employer failed to provide --

16

failed to protect its employees from the 71-foot

17

fall hazard by either personal arrest systems, which

18

are safety harnesses, lanyards, et cetera; a

19

guardrail around the hole; or properly securing the

20

hole with a cover.

21

the requirements for all -- each of those three

22

precautions.

And based on the facts that he found after

And the regulations delineate
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9

1

Mr. Hataloski had been a foreman with

2

Magee for many years, about eight or nine years, and

3

he was the senior supervisor on the site.

4

On that morning 7:00, 7:30, they were

5

finishing up waterproofing on top of the roof, and

6

if I can just draw a little bit for Your Honor, the

7

duct shaft was approximately square.

8

measurements revealed it was 57 inches from here to

9

here and 53 inches from here to here, approximately

The

directions~

10

four and a half feet in both

It had a

11

little lip around it, and it was raised up from the

12

surface of the roof about ten inches.

13

Now, that morning, part of it,

14

approximately a third of the opening, was covered

15

with a piece of scrap plywood, three-quarter inch

16

plywood, that had been screwed into a rubber part

17

around the lip of the duct opening, and the

18

measurements showed that that was 22 inches wide and

19

57 inches long.

20

Over this opening, there was a pallet, a

21

wooden pallet, made up of slats with spaces between

22

the slats, and the measurements showed that that
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10
1

pallet was 42 inches by 42 inches.·

That morning,

2

the roofers went up to the roof, the pallet was

3

sitting over the opening, overlapping a little bit

4

by nature of its size, but because of its

5

measurements, didn't quite cover the 57 inches.

6

like I said, it had slats like this.

I

7

And

Also that morning there were two cinder

8

blocks on either side of this hole.

They didn't

9

touch the hole, and they were not on top of any of

10

the pieces of wood.

11

was a metal beam that at one time had been used to

12

hoist materials in and out of this shaft going all

13

the way to the floor of the building up to the

14

roof.

15

And over the two cinder blocks

So that morning, Mr. Hataloski and his two

16

employees went up to the roof to do what's called

17

counterflashing.

And as I understand it, there is a

18

wall right here.

There was approximately two feet,

19

two and a half feet, between the edge of this hole

20

and the wall, and they wanted to make sure that no

21

water or anything was leaking into the building, so

22

they were going to waterproof the seam here where
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12
1

hole were wearing any kind of harnesses or

2

lanyards.

3

squatting here in this narrow area.

4

They were basically -- Kevin Barnes was

It was a cold day, and they were working

5

several hours when the accident happened.

6

happened with regard to the accident is that

7

Mr.

8

he did that, the pallet, which was just resting on

9

the edge of the hole, shifted because it wasn't

Bar~es

What

leaned back on the lip of the hole.

10

secured.

11

fell all the way to the bottom, and Mr. Barnes,

12

unfortunately, fell right backwards with it.

13

As

The pallet fell down into the hole, and it

Mr. Hataloski, who was working in very

14

close proximity, reached out to him, saw in the

15

corner of his eye basically that he was about to

16

lean back, and. yelled "no", because he knew that

17

would be a dangerous situation.

18

was not able to grab him, and Mr. Barnes fell six

19

stories until he hit the interior of the duct

20

shaft.

21

which you'll see photographs of, and then he fell

22

one more floor to the concrete at the bottom.

But unfortunately,

His hardhat got stuck in some of the pipes,
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He

11
1

the wall met the roof and that involved long strips

2

of metal and also rubber over that, they were

3

cutting it to fit.

4

Kevin Barnes was squatting in this area

5

between the wall and the hole.

6

hole, and he was facing the wall.

7

occurred at about 11:15 so they had been on the work

8

site doing the roofing work that morning since about

9

7:00, 7:30 in the morning.

10

His back was to the
Now, the accident

This is the condition when John Hataloski

11

and the two Magco employees got up to the roof.

12

Mr. Hataloski saw this condition, it's a condition

13

that he had seen for the past few days with this

14

pallet that was sitting on here and not the whole

15

hole being secured.

16

condition.

17

warned his employees to be careful of the hole and

18

to proceed with their work.

19

He saw that this was the

He wanted to get the work done.

He

That morning there was not any guardrail

20

around the hole, none of these covers had spray

21

painted "hole" on them, and none of the employees

22

Magco employees working in close proximity to the
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14
1

And because the risks -- there was a

2

substantial risk of serious bodily injury or death

3

as a result of the hazard that the Magee employees

4

were exposed to, was classified as a serious

5

violation, wh~ch is also delineated in the

6

regulations.

7

assessed because of the conditions and because of

8

the fatality resulted in Kevin Barnes' loss of life.

9

And the maximum penalty of $7,000 was

THE COURT:

Thank you, Ms. Preiss.

10

MR. LUCHANSKY:

11

Bruce Luchansky on behalf of the defendant,

12

Thank you, Your Honor.

Magco of Maryland, Inc.

13

Your Honor, before I proceed to provide

14

perhaps a more complete view of the facts, I'd like

15

to clarify one of the legal issues that Ms. Preiss

16

concluded her opening statement with.

17

contends that

18

Compliance Officer Cline issued a citation against

19

Magee for violation of 1926.501B(4) (i) and contends

20

that that's a citation that includes an allegation

21

that Magco failed to secure a cover over this duct

22

shaft.

as

Ms. Preiss

a result of the inspection, the

That's not accurate.
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15
1

As the regulations that counsel presepted

2

to the Court this morning indicate, section

3

1926.5018{4) {i) is a section that states, on page

4

228 of the Ms. Preiss' handout that, "Each employee

5

on a walking, working surface shall be protected

6

from falling through holes more than six feet above

7

lower levels by personal fall arrest systems,

8

covers, or guardrail systems around such holes."

9

I

There's no definition in this section of

10

what a cover is.

11

requirements for what constitutes a cover.

12

section is 1926.502I.

13

232 of Ms. Preiss' handout, and there are several

14

subsections of subsection I.

15

holes in floors or roofs and other walking hazards

16

shall meet the following requirements."

17

In a separate section, there are
That

That section is found on page

502I says, "Covers for

Now, the citation in this case, Your

18

Honor, alleges something very specific about the

19

cover that was in place over the duct shaft, in this

20

case, the rallet.

21

that the employer fa.iled to protect an employee, et

22

cetera, by failing to provide a cover that conformed

This citation says it alleges
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1

with section 1926.5021{2).

2

section of th€ requirements for a cover, and

3

referring to those regulations, that requirement is

4

that all other covers, referring to covers other

5

than those used in roadways and vehicular aisles,

6

shall be capable of supporting without failure at

7

least twice the weight of employee's equipment and

8

materials

9

one time.

10
11

that~

That's a very specific

may be imposed on the cover at any

In other words, the cover has to be

strong enough.
The allegation in this case is that on

12

December 20, 1996, an employee fell through a hole

13

71 feet after a pallet being used to cover the hole

14

failed under his weight.

15

pallet broke.

16

The allegation is that the

That's not true.

There's a separate section in the

17

regulations that alleges the securing of a cover,

18

and that is 5021{3), all covers shall be secured

19

when installed so as to prevent accidental

20

displacement by wind,

21

is not alleged here, Your Honor, and there are

22

reasons why it's not alleged, and that brings me to

eq~ipment,
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or employees.

That

17
1

my clarification of the facts of the case, but I

2

think that's an important factual and legal

3

distinction to make up front.
I

4

Your Honor, Magee is the most

5

safety-conscious roofing company in the Washington,

6

Maryland, and Virginia area.

7

employees, provides orientation, provides training

8

films, gives them verbal training up front, has

9

regular in-house and independent seminars given on

Magee trains its

10

safety, their foremans are required to attend and

11

its employees are paid to attend.

12

Magco has written safety programs, has

13

training programs, all of which meet all OSHA's

14

requirements, something confirmed by the compliance

15

officer in this case.

16

John Hataloski was Magee's safest

17

foreman.

18

on the job.

19

John Hataloski had never had an accident
Not just OSHA-related, he was safe.

On December 20, 1996, Magco was at the end

20

of the project on that building, and they only had

21

about a half a day's work left.

22

who was a foreman, not a member of management, not a
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And John Hataloski,

18
1

project superintendent, not somebody who had any say

2

in the design of the projects himself, he was a

3

worker, a worker in charge of the other workers he

4

was with, but he was a worker.

5

John Hataloski went to finish up the

6

project which would take about half a day.

7

all of that work, not only on that day but for the

8

rest of the time on that project, virtually all of

9

it was somewhere other than in proximity to that

10

Almost

duct shaft.

11

Mr. Hataloski and Kevin Barnes worked,

12

needed to work, and did work around that duct shaft

13

for about five to ten minutes.

14

that they were installing at that time was all the

15

work they had to do.

16

ten-minutes' worth of the four hours they were

17

spending up on the roof.

18

The counterflashing

It was a brief piece, five- to

Now, this was construction in a new

19

building.

When a new building is involved, there's

20

a general contractor who's on the job.

21

is involveQ in re-roofing an existing building, it's

22

in charge of providing all of .its own safety
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When Magee

19
1

requirements, cover holes, put up perimeters, do

2

everything _it needs to do.

3

it, and they do it

Magco knows how to do

w~ll.
I

4

In the few projects that they do for new

5

construction, it's the general contractor, not

6

Magee, who's responsible for covering holes and

7

prov~ding

8

responsible for covering that hole, the general

9

contractor was.

10

all safety protection ..

Magco wasn't

Now, at approximately 11:00 when the

11

accident occurred and Mr. Barnes and Mr. Hataloski

12

had been working on that roof for a couple of hours,

13

they had been working away from that hole.

14

Mr. Hataloski came to do that couple of minutes of

15

work near the building, Mr. Hataloski thought that

16

that pallet was secured.

17

an unsecured pallet.

18

that hole, and to do the five- to ten-minutes' worth

19

of work that he did, they proceeded to do that

20

counterflashing.

21
22

When

He didn't know that it was

He saw that it was covering

Even if Mr. Hataloski had known or
suspected or even if Ms. Preiss wants to say that he
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20

1

should have known, one fact is absolutely not

2

disputed and that's that nobody in Magee's

3

management knew that there was any problem with that

4

hole whatsoever.

5

a very important point, Your Honor, because

6

ultimately what this Court is required to do, under

7

the law that

8

is to determine that in order to hold Magco

9

responsible fer an error in judgment by one of its

~'ill

And that's an undisputed point and

be argued during closing arguments,

10

employees, by a supervisor, OSHA does not allow such

11

a thing as respondeat superior.

12

requires that this accident had been foreseeable.

13

Rather OSHA

Magco had to have somehow suspected or

14

foreseen that John Hataloski might have screwed up.

15

And the cases unanimously say that the analysis of

16

that starts with its safety program.

17

company send out somebody who was trained, who was

18

adequate to do the work?

19

adequate?

20

could to make sure that that work was done safely?

21
22

Did the

Was their safety program

Did they do everything they possibly

And if the accident occurred because of an
idiosyncratic or singular behavior that the company
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21
1

couldn't have anticipated the accident, while

2

tragic, of course, is not something that under the

3

OSHA standards is something that the company can be

4

held for.

5

that is blatently lacking from the Commissioner's

6

case, and we trust that the Court will find that

7

Magee, the company, is not responsible for this

8

accident and the citation should be vacated.

9

That element of knowledge is something

THE

COURT:

Thank you.

your first witness.

10

Cal~

11

MS. PREISS:

12

(Thereupon, the witness took the witness

David Cline.

13

stand at approximately 10:58 o'clock a.m. after

14

having been previously duly sworn by the clerk.)
DIRECT EXAMINATION

15
16
17

18

BY MR. PREISS:
Q

Mr. Cline, will you tell the judge your

full name, please.

19

A

My name is David Alan Cline.

20

Q

And wha.t is your occupation?

21

A

I 1 m a safety health compliance officer

22

with the Virginia Department of Labor and Industry.
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22
1

2

Q

And how long have you been a safety

compliance officer?

3

A

Approximately 14 years.

4

Q

And 'llhat are your responsibilities in that

5

capacity?
A

6

I am required to do -- conduct safety and

7

health inspections on work places to determine

8

c<;:>mpliance of.safety and health standards.

9

Q

Is that for any particular industry?

10

A

All industries.

11

Q

In your 14 years, approximately how many

12

site inspections have you done?

13
14

Probably average about 1300 to 1400, maybe

Q

Have you received any particular training

1500.

15
16

A

or education to enable you to perform your job?

17

.A

18

Q

And could you please tell the Court about

A

Well, I entered the safety field in about

19
20

Yes, ma'am .

that?

21

1972 as a first aid and assistant safety engineer on

22

the Metro projects, and I learned under safety
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1

supervisors there.

2

3

4
5

Q

When you say "Metro proj ~cts"., what do you

A

The Metropolitan Washi~gton Transit

mean?

Authority System.

6

Q

Was that building the subway system?

7

A

Yes, ma'am.
And then I went to the Northern Virginia

8
9

10

11

Community College for a couple of years for the OSHA
training program.
.technology.

I think it was safety and health

I went to various .other colleges for

12

courses.

13

times over the last 14 years for formal training,

14

and then on-the-job training with other compliance

15

offices.

16

Q

I

went to the OSHA Institute numerous of

As part of your duties in conducting

17.

inspections, do you make recommendations about

18

possible violations of the OSHA rules?

19

A

Yes.

20

Q

And what types of standards or regulations

21
22

or laws do you rely on?
A

The Virginia Safety Standards, the 1926
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1

Construction Safety Standards, and 1910 General

2

Industry Standards.

3

Q

Now, I'd like to take you back to December

4

20th of 1996.

Did you becone aware of an accident

5

at a work site here in Arlington County?

6

A

Yes, I did.

7

Q

And approximately what time did you find

8
9

out about that?
A

I

think I was notified between 11:30 a.m.

10

and 1:30, or somewhere around 11:30 or 12:00 in the

11

-afternoon.

12
13

Q

Is Arlington one of your areas of

jurisdiction?

14

A

Yes, ma'am.

15

Q

What did you do when you got the call?

16
17

What had you been led to believe had happened?
A

I was notified by the Arlington County

18

Building Inspector's Office of a possible fatal

19

accident that occurred at a work site here in

20

Arlington.

21

supervisor, and he instructed me to respond to

22

I took that information to my

·investigate the accident.
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1
2

Q

And did you come to the 2400 block of

Wilson Boulevard?

3

A

Yes, ma'am.

4

Q

And it was a particular building that you

5

went to?

6

A

7

Q

. Do

8

A

Turner Construction Company was the

9

Yes, ma'am.
you remember the name of that building?

general contractor.

It's a seven- or eight-story

10

building located here in Arlington.

11

renovation job.

It's a

12

Q

Was that the AUSA building?

13

A

Yes, ma'am.

14

Q

And when you got to the work site, did you

15

attempt to identify the people that were there?

16

A

Yes, I did.

17

Q

And did you go immediately to the roof or

18
19

some other part of the building?
A

I immediately went to the general

20

contractor's trailer to inform him of my presence

21

and the reason for my being there to conduct the

22

investigation.

I met with him and a few other
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1

gentlemen and then we proceeded to where the

2

accident occurred.

3

Q

When you say "him", who was that?

4

A

That would be the ranking supervisor of

5

the general contractor and other contractors who

6

were there at the time.

7
8

Q

What other contractors were there at the

A

Turner Construction was the general,

time?

9

10

Magco Corporation was the subcontractor.

11

I met with their safety director there in the

12

office, downstairs in the office, and I think

•13
14

Strongberg Sheet Metal was there at that meeting as
well.

15
16

I believe

Q

What was your understanding of what Magee

Incorporated was doing as a contractor on that job?

17

A

It's my understanding they were

18

subcontracted by Turner to perform roofing

19

installation throughout the building on the roof as

20

well.

21
22

Q

Are there particular procedures that you

follow as a corm::>liance officer when you get to the
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1

site of a possible accident?

2

A

Yes, ma'am.

3

Q

What did you do?

4

A

After I explained the purpose of my visit

I

5

there, the reason I was there was to conduct the

6

investigation, I asked that we go up to look at the

7

area where the accident occurred.

8

left the contractor's office and walked up to the

9

eighth floor, to the roof area where the accident

10
11
12
13

At that point, we

occurred.

Q

And do you remember who was up there on

the roof with you at that time?

A

Turner Construction superintendent,

14

Magee's superintendent, Magee's foreman, a couple of

15

safety reps, and I do not believe there was any

16

police officers there at that point.

17
18
19

Q

What representatives of Magee were there

on the roof with you?
A

Their foreman, John Hataloski, and I

20

believe Mr. Gaulin, the owner of the company, walked

21

up there as well.

22

Q

And where particularly on the roof did the
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1

2

accident occur?
A

It occurred about 10 to 12 feet outside

3

the entryway to the roof at a duct shaft.

4

beside -- it's within a couple of feet within a

5

penthouse wall.

6
7

Q

It's

And were you able to see this duct shaft

when you got to the roof?

8

A

Yes, ma'am.

9

Q

I'm going to show you what I've fuarked as

10

Commonwealth's Exhibit Number 1, four photos, A, B,

11

C, and D.

12

those accurately represent what you found on the job

13

site on December 20th when you arrived?

Will you look at those, and tell me if

14

A

Yes, that's what I saw there.

15

Q

And just for the Judge's edification, it's

16

a little compli::ated, if you could point to the

17

photograph of the duct opening that you're talking

18

about, and just for the record, indicate the letter

19

or number.

20
21
22

A

When : walked up to the roof, this is the

duct opening we were interested in going to.
MR. LUCHANSKY:
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1

may I approach?

2

THE COURT:

Yes, please.

3

THE WITNESS:

We walked up to the roof.

4

This is the duct opening here.

5

picture of it here.

6

found at the bottom of this duct opening on the

7

first floor, and this is the picture looking up from

8

the bottom of the flo0r through that opening to

9

where a piece of plywood was covering the opening

10

This is a wooden pallet that I

here.

11
12

THE COURT:

So "D" is from the bottom

looking up to the roof?

13

THE WITNESS:

14

BY MS. PREISS:

15
16

There's another

Q

Yes, ma'am.

Let me just also show you "E" through nHn

so you have them up there at the same time.

17

MR. LUCHANSKY:

Excuse me.

18

my client.

19

purpose these are being introduced.

20

relevance of these?

21
22

If I can show

If I can just ask for a proffer for the

MS. PREISS:

What's- the

It's to assist the Court in a

description of what was found which goes to the
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1

violation because this is the nature of what was

2

found at the scene.

3

this shows the length of the shaft.

4

directly down to the floor.

5

Mr. Barnes was caught as he fell down, and this

6

shows the condition of the bottom where Mr. Barnes

7

fell.

8

of the shaft.

The proffer would be -- I mean,
You can see

This shows where

This is the ground floor where it was the end

9

MR. LUCHANSKY:

I have no objection other

10

than just for the record that in an OSHA case where

11

.the degree of the injury that occurred --

12
13

THE COURT:
has relevancy.

14

15

I understand.

But I think it

The objection's overruled.

BY MS. PREISS:
Q

And you were explaining to the Judge, I

16

believe, the c6ndition of the hole when you got

17

there which probably would be best to refer to ·the

18

first panel of :onunonwealth's Exhibit 1 or Barnes

19

Exhibit 1.

20

If you could explain to the Judge with

21

regard to the duct opening that we're talking

22

about, as you're-standing on the roof
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1

A

As I'm standing on the roof, I walk over

2

here to this duct opening.

3

time that I got on the roof was closed off with this

4

plywood.

5

is where the accident occurred, between the roof and

6

the wall here.

7

This duct opening at the

The plywood was laying down there.

This

This is a another.picture of it, closer-up

8

picture, looking straight forward.

9

is on this side right here.

The parapet wall

Again, it was covered

10

with this plywood, and when I got up there and

11

looked at it, I said, okay, let's open it up, take

12

the plywood off, and look at this duct shaft or this

13

opening here.

14

determine how the accident happened.

15

Q

I wanted to take measurements and

Let me stop you there for a minute.
That larger piece of plywood that's

16

17

standing up beside the hole, was that secured down

18

or was that laying on top of the hole when you got

19

there?

20

A

21
22

That was simply laying on top of the hole

when I got there.
Q

Was that on the hole when the accident
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1

happened or was that put on afterwards?

2

A

That was put on afterwards.

3

Q

Now, did you indeed take measurements of

4

the shaft, the whole shaft opening?

5

A

Yes, ma'am.

6

Q

And could you tell the Judge the

7

dimensions from the outer lips of that shaft opening?

8

9

A

The dimension o~ the shaft opening is

actually 53 by 57 inches.

The opening here would

10

have been about 31, 32 inches.

11

.secured over part of the shaft, and that board is 22

12

inches by 57 inches.

13
14

Q

Now, when you say that that piece of board

was secured, how was it secured over the hole?

15
16

This board here was

A

It had been screwed down into the top of

the duct work there.

17

Q

Just with regular screws?

18

A

With sheet metal screws.

19

Q

And the plywood, how thick was that?

20

A

This plywood here was laying over top of

Q

No, the one that's --

21
22

this.
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1

A

To cover the hole after the accident.

2

Q

The piece of·wood that's secured on the

3

hole, how thick was that?

4

A

That was three-quarter inch plywood.

5

Q

Now, I believe in photograph 8, you can

6

see what looks like to be wall next to.the hole?

7

A

Yes, ma'am.

8

Q

Is that, indeed, what that is? _

9

A

Yes, it is.

10

Q

And were you able to measure how far that

11

.wall was from the edge of the duct opening?

12

A

13

inches.

14

15
16

Q

Approximately two feet, not quite 24
It would be from this area, here to here.
Now, the pallet that's shown on photograph

A, where was that recovered from?
A

That was recovered on the first floor

17

after I went up there looking at this area here, we

18

went down to the first floor, and there's where the

19

pallet was laying almost underneath the duct shaft

20

there.
Did you have an opportunity to measure

21

Q

22

that pallet?
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1
2

A

Yes, I did.

That pallet measured 42

inches by· 42 inches square.

3

It looks like there's a couple of pieces

Q

4

of wood that were damaged in the fall or had come

5

off.

6

Judge on the photo

7

What was the point -- can you just show the

A

From this point to this point, I measured,

8

and from that point to that point -- I actually

9

measured the entire thing to make sure that it was

10

the square piece to get the exact measurement.

11

That's a two-by-four rough cut.

12

two-by-four rough cut, another two-by-four rough

13

cut, and I measured basically all the way around to

14

see if I had any difference in the measurements.

15

Q

There's another

And t::1.e slats that appear to make up this

16

pallet, are they flush against each other or are

17

there any spaces between them?

18

A

No, ma'am.

There's a space between them

19

in some areas, in some parts.

20

space between them, and in some parts, the slats are

21

broken or not

22

Q

t~ere

There's a two-inch

at all.

Did you have an opportunity to also
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1

measure how far down -- how long the shaft was in

2

feet?

3

A

Yes, ma'am.

The shaft, from the top of
,

4

the duct work down to the first floor, was 71 feet.

5

MR. LUCHANSKY:

I'm sorry, Your Honor.

6

I'm going to object.

I want to go back a couple of

7

questions.

8

these were two-inch gaps, and I'm going to object on

9

the base of compentency and perhaps ask to voir

The testimony was that there was a --

10

dire, because I don't think there's a foundation for

11

the measurement of those gaps.

12

measured the entire pallet.
THE COURT:

13

14

You can go into it on

cross-examination.

15

MR .. LUCHANSKY:

16

BY MS. PREISS:

17

He stated that he

Q

Yes, ma'am.

Let me ask you, did you have a chance to ·

18

talk to Mr. Hataloski when you were on the roof that

19

morning?

20

22

A

Yes, ma'am.

Q

And did he tell you how the accident had

happened?
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1

A

Yes, he did.

2

Q

And what did he say had happened that

3

morning?

4

A

Mr. Hataloski explained that he and the

5

deceased or the victim were up on the roof between

6

the duct opening and the wall, and they were going

7

to put some counterflashing against the wall

8

there.

9

they had to remove the steel beam that was laying

He explained that before they could do that,

10

across the shaft and resting on a couple of

11

·cinder blocks, and they had to move that steel beam

12

out of the way so they could get between the shaft

13

and the wall to install that. counterflashing down at

14

the bottom of the wall, at the base of the wall.

15
16

Q

Now, those cinder blocks, did you find

those up on the roof?

17

A

Yes, they were still there.

18

Q

Are they in the·photographs?

19

A

Yes, they are in this one photograph C and

Q

And what was your understanding of how the

20

21
22

B.

cinder blocks were placed with regard to the hole?
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1

A

The cinder blocks were placed outside the

2

shaft, outside the duct opening there.

3

raised up higher than the duct opening, and it's my

4

understanding that the beam was running across from

5

one block to the other block up against the wall or

6

pointed towards the penthouse wall.

7

Q

8

working on?

9

A

10

They were

The wall that the Magee. employees were

Yes, ma'am.

And they had to move it out

of their way in order to do their work.

11

Q

And that's what Mr. Hataloski told you?

12

A

Yes, ma'am.

13

MR. LUCHANSKY:

Objection, Your Honor.

14

Again, in terms of foundation and competency, I

15

don't think it's been established that Mr. Cline

16

remembers as he sits here today what Mr. Hataloski

17

told him.

18

THE COURT:

He's not indicating any

19

inability to recall.

20

Mr. Hataloski told me."

21

so the objection's overruled.

He said, "This is what

22
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1

BY MR. PREISS:

2
3

Q

Did Mr. Hataloski identify his job, his

title for Magee that day?

4

A

Yes, ma'am.

5

Q

What did he say?

6

A

That he was the man in charge, the foreman .

7

or supervisor for Magco Corporation.
Q

8

9
10

Did he tell you the two other employees,

were they co-workers with him or was he a supervisor
of them?

11

A

He was their supervisor.

12

Q

And 'ihat were the names of the other two

13

employees?

14
15

A

The one was Kevin Barnes and the other was

was Frank Allen, I believe.

16

Q

And which was the one that fell down the

18

A

Kevin Barnes.

19

Q

Now, did Mr. Hataloski tell you what the

17

hole?

20

condition of this duct shaft was when he came to

21

work the morning of December 20?

22

A

Yes, he did.
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1

Q

And what did he say?

2

A

He said that when they went up to

3

the

the superintendent asked him to go there and

4

check the water and make the area watertight.

I

5

6
7

Q

And when you say, "the superintendent",

would that -A

That would be the superintendent for the

8

general contractor.

9

counterflashing

10
11

They went up to install
said they were going to install

counterflashing on the parapet wall, at the base of
·the parapet wall.

12

He said in order to move, to do that
ernploy~es

wo~k,

13

he had to have his two

14

off the shaft.

15

laying against it or actually on top of it, on one

16

of the lips, and against the wooden -- the piece of

17

plywood that was partially covering the opening

18

there.

19
20

Q

move the steel beam

He saw the shaft had a wooden pallet

Did Mr. Hataloski say if he had ever seen

that wooden pallet on the hole before?

21

A

Yes, he had.

22

Q

What did he say?
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1
2

3
4

A

He saw it the day before, on the 19th.

had seen it a couple of times that week.
Q

And when he saw the condition of the hole,

what, if anything, did he do next?

5

A

I'm sorry?

6

Q.

What did he do after he saw the way the

7

hole was set up?

8

at that point?

9

He

A

What did he tell you that they did

He said that they were to remove the steel

10

beam, and then he told me that he told his employees

11

.that that pallet was still there.

12
13

Q

And did he tell his employees anything .in

particular about that?

14

A

Simp:y to be careful.

15

Q

And those employees would be Mr. Allen and

.16

Mr. Barnes?

17

A

Yes, ma'am.

18

Q

And you said that the pallet partially

19

covered the opening.

What do you mean by that?

20

A

Well, the pallet is 42 inches by 42

21

inches.

22

inches, and 22 inches of that opening had been

That duct opening is approximately 53 by 57
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1

covered with a piece of plywood.

That left about a

2

30 inch by 57 inch opening still in that duct

3

shaft.

4

still left an opening in there.

The pallet only covered part of that and

5

Q

An opening of approximately how much?

6

A

10 inches, 12 inches.

7
8
9

10
11

12
13
14
15

It could be as much

as 15 to 16 inches depending on how they placed it.
Q

And did Mr. Hataloski tell you what he

thought the condition of that pallet was that was on
top of the duct opening?
A

He told me that it was dangerous, that it

was a blind trap.
Q

What was the purpose of the metal beam on

top of the two cinder blocks?
A

Did Mr. Hataloski say?

The metal beam had been placed there by a

16

company and all companies had used it with a wheel

17

well, it's a hoisting apparatus that they had placed

18

on the beam to hoist materials up through the floors

19

to the roof or to the 7th floor there.

20

21
22

Q

Was it. resting at all on any of the pieces

of wood over the hole?

A

No, ma'am.
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1

Q

The~

after they got up to the roof and

2

were going to do their work, what did Mr. Hataloski

3

say happened as they were doing their work?

4

A

He said that he and Kevin Barnes starting

5

setting a piece of counterflashing at the base of

6

the parapet wall.

7

other.

8·

Mr. Barnes

9

10
11

They were actually squatting down.

Q
you'~

They were working close to each

wa~

directly --

You can hold it up and show the Judge if

like.

A

Mr. Barnes and Mr. Hataloski were basically

12

squatting in this area here between the duct work

13

and the

14

a piece of flashing against the wall.

15

then told me that Mr. Barnes, as he placed it; he

16

sat back on the wooden pallet, and he said that he

17

yelled "no", and reached out to grab him, but

18

Mr. Barnes fell through.

wal~,

and they were setting down -- setting
Mr. Hataloski

19

Q

Did the pallet also fall through?

20

A

Yes, ma'am.

21

Q

And as Mr. Barnes fell through, what

22

happened as he fell?
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1

A

Well, Mr. Barnes sat back on the pallet

2

he sat back on the pallet and went down, he went

3

down with it.

4

'
ceiling where there 1 s another metal
duct.

5

that duct and then he bounced off and fell the

6

additional 12 feet to the first floor.

7
8

Q

He fell 59 feet to the first floor
He hit

And the metal that he hit, is that

represented in any of those photographs in Exhibit 1?

9

A

Yes, it 1 s in this photograph here.

10

Q

What 1 s the letter on that?

11

A

That 1 S "F".

12

Q

And then the other two photographs after,

13
14

that 1 s the floor of the building?
A

That 1 s the floor where the victim landed.

15

After he hit the duct, he bounced off and fell to

16

the floor in this area here.

17

Q

Now, with regard to how the opening was

18

covered with the pallet, did Mr. Hataloski indicate

19

to you that he had complained about that being a

20

safety problem?

21

A

Yes, he had.

22

Q

What did he say to you about that?
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1

A

He said that he had notified the general

2

superintendent for Turner Construction, and he had

3

also talked to the general contractor's labor

4

foreman as well.

5
6

Q

Did Mr. Hataloski himself and one of his

workers move the beam away from that hole?

7

A

On the morning of the 20th they did, yes.

8

Q

Was that beam a piece of their property?

9

A

No, it was not.

10

Q

Let m.e, if I can interj·ect here, did you

11

·take a videotape of the conditions as you saw them

12

after the accident?

13

A

Yes.

14

Q

Was that the same day, on December 20,

A

Yes, ma'am.

15
16

17
18

1996?

MS. PREISS:

Your Honor, I'd like to show

the videotape.

19

THE COURT:

20

MR. LUCHANSKY:

21

MS. PREISS:

22

Barnes Exhibit 2:.

Any objection?
No.

I'm going to mark that as

Just bear with me a minute to
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1

make sure it's set up right.
(Thereupon, a videotape was marked for

2

identification as Barnes Exhibit 2.)

3
4

THE COURT:

I

Why don' t we do this :

Why

5

don't we· take a five-minute recess while you get set

6

up, and if you need to-- if it's difficult to set

7

it up in such a way that it faces this way, because

8

obviously the witness needs to see it as well, I can

9

come down.

It's not a big deal.

So do it in

10

whichever way that works because I want you all to

11

·see it as well.

12
13

(Thereupon, a brief recess was taken and
then the proceedings continued as follows:)

14
15

THE COURT:

Mr. Luchansky, if you want to

come up, too, unless you've already seen it.
MR. LUCHANSKY:

16

Thank you.

17

but I'll never lose an opportunity.

18

BY MS. PREISS:

19

Q

I have seen it

Mr. Cline, did you have an opportunity to

20

review this videotape that we're about to·play,

21

Exhibit Number 2, yesterday in my office?

22

A

Yes, ma'am.
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1

2

Q

And did it fairly and accurately represent

what you videotaped on the accident site?

3

A

Yes.

4

Q

I'm going to go ahead and play it.

5

[Videotape is playing.]

6

Q

What was that a depiction of?

7

A

It was a depiction of the entire

8

building.
[Videotape being played.]

9

10

Q

Who were those people up on the roof?

11

A

I believe they were safety consultants for

12

Magco and probably Turner Construction.

13

[Videotape being played.]

14

Q

And those people there?

15

A

Mr. Gaulin, president from Magco.

16
17
18

(Videotape being played.]
Q

At this point, is

thi~

cover secured in

any way or is that just the.plywood?

1.9

A

No, it's just laying on top.

20

Q

Is there a way to secure that like the

21
22

other piece of ?lywood was secured?

A

Yes, ma'am.
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1

duct shaft by screwing it down into the duct shaft.

2
3

[Videotape being played.]
Q

Now, it looks like there was a metal beam
I

4
5

and a couple of cinder blocks up here?

A

That was the I-beam or steel beam that was

6

across the hole at one time, and it rested on that

7

block right there.

8

Q

With these cinder blocks?

9

A

Uh-huh.

10
11

[Videotape being played.]

Q

Those employees that were up there with

12

you at the time, were they wearing any safety

13

harnesses or tied off in any way?

14

A

When we uncovered the duct shaft, I asked

15

the general superintendent to have someone uncover

16

the duct shaft, and I asked him that whoever was to

17

uncover it, make sure that they were secured with

18

some type of fall protection.

19
20

Q

But when you went up there, nobody was

wearinq harnesses?

21

A

At that point, no.

22

Q

Did Mr. Hataloski tell you if he or any of
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1

the other. Magco employees were wearing any harnesses

2

when they were working around this hole in the roof?

3

A

They were not wearing harnesses.

4

Q

Were the people that you instructed to

5

wear harnesses, were they able to secure themselves

6

to an area on the roof?

7

A

Yes, ma'am.

8

Q

While you were there?

9

A

Yes.

10

Q

Could you still reach that two and a half

11

·foot space if you were tied off and wearing

12

harness?

13

A

Yes.
[Videotape being played.]

14

15

Q

Let me ask you, had there ever been a
think you testified that plywood

16

piece of wood

17

had covered the opening?

18
19

20
21
22

a

A

I

Yes, at one time it had been completely

covered and secured.
Q

Did you ever find that when you were doing

your inspection on the 20th?

A

No.
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1
2
~

[Videotape being played.]
Q

waterproofing?

4

A

5

there.

6
7

8
9

Is that what they were using to do the

Yes, that was some of the materials up

[Videotape being played.]
Q

Has the cover already been screwed down at

this point on the tape?
A

No, that was the cover that I asked them

10

to put there, and I went down to bottom to show how

11

far it was up to the top.

12

Q

13

that point?

14

A

15

shaft, yes.

16
17

18

So there was plywood resting on top at

The plywood is resting on top of the duct

[Videotape being played.]
Q

You can see it looks like it said "hole"

that was spray painted on that board?

19

A

Yes, ma'am.

20

Q

Was that done while you were there?

21

A

No, that had been done prior to my being

22

there, I believe.

You're talking about the little
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Q

2

kicked away.

3

A

The one that we just saw that you had

There was the word "hole" written on it.
!

4

I think it was.

5

attention to that.

I wasn't paying

(Videotape being played.]

6
7

I'm not sure.

Q

Let me ask you something:

Assuming that

8

that pallet could withstand two times the material

9

or men that stood on it, was that an adequate

10

covering for the hole that was on top of the roof?

11

A

No, ma'am.

12

Q

And why is that?

13

A

Because number one, it had openings in it

14

that were two inches or more in its least dimension

15

and it was not secured.

16

duct shaft to prevent it being kicked in or stepped

17

on or gone through, and also it wasn't wide enough

18

to cover the entire shaft.

It was not secured to the

19

[Videotape being played.]

20

MR. LUCHANSKY:

Your Honor, before we go·

21

too far, could we replay the pallet section so we

22

can save the trouble of having to come back to it
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1

later?

2

THE COURT:

You mean the one prior to this?

MR. LUCHANSKY:

Yes.

If we could do that.
I

4

THE COURT:

5

MR. LUCHANSKY:

6

[Videotape being played.]

7

BY MS. PREISS:

8

9

Q

Right there?
Starting there.

Were there any openings in the roof that

were bigger than the ones that we've talked about

10

today?

11

A

Yes, ma'am.

12

Q

And what were those for, elevator shafts?

13

A

Basically air duct shafts, similar type of

14

shaft opening, duct openings there.

15

Q

And were they properly covered?

16

A

At the time of the inspection, they were,

17
18

yes.
MS. PREISS:

I don't know if Mr. Luchansky

19

wants to use the tape, but I would like it to be

20

admitted into evidence as Barnes Exhibit Number 2

21

along with the photographs, Exhibit Number 1.

22

THE COURT:

Moving that into evidence?
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MS. PREISS:

2

THE COURT:

3

MR. LUCHANSKY:

4

THE COURT:

Yes, ma'am.
Any objection?
Other than "E" through "G".

Other than!the relevance which

5

is made earlier, it will be received in evidence.

6

The two boards, the photographs and the video; is

7

that correct?

8

MS. PREISS:

Yes.

9

(Thereupon, Barnes Exhibit Number 1 was

10

received into evidence.)

11

MR. LUCHANSKY:

I'm sorry, before we

12

unplug the video, I'm going to want to review it at

13

lunch.

14

THE BAILIFF:

15

BY MS. PREISS:

16

Q

We'll be sure to leave it.

You had testified about the fact that

17

Magee employees were not wearing any harnesses or

18

fall protection.

Were there any other safety

19

apparatus

-- around the duct opening on the

20

roof?

21
22

A

agai~st

At tie time of my inspection was there

anything that was protecting the hole; is that what
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1

you're asking me?

2

Q

At the time of the accident, yes.

3

A

No, the hole was an exposed opening.

There

4

was nothing protecting the hole at the time of the

5

inspection.

6

Q

So no guardrail?

7

MR. LUCHANSKY:

8

THE WITNESS:

9

No guardrails had been

installed around the opening of the hole.

10
11

THE COURT:
·objection.

12

Wait, sir, there's been an

What's the objection?
MR. LUCHANSKY:

13

characterization.

14

than the pallet itself?

15

cross-examination.

17

appropriately.

18

In terms of

I would assume he's saying other

THE COURT:

16

19

Objection.

Well, you can get into that on
He's responding to the questions

BY MS. PREISS:
Q

At the time of the accident, from speaking

20

to the Magco representatives, was it your

21

understanding there was any type of guardrail around

22

the duct opening?
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A

No, ma'am.

2

Q

Is that something that from your inspection

3

of the site could there have been space to erect

4

something like that?

5

A

Guardrails could have been erected around

6

that shaft ope:ning to prevent employees from falling.

7

in -there.

8

9
10
11
12

Q

And in investigating this case and making

a recommendation as to if there were any violations,
what particular sections did you look at?
A

I looked at the Virginia Safety

Construction Center's 1926.5018(4) (i).

13

Q

And why did you particularly look at those?

14

A

That addresses that particular type of

15
16

condition or hazard.
Q

And as a result of your inspection, what,

17

if any, violation citation did you recommend against

18

Magee, Inc.?

19

A

20
21
22

I rt:commended a serious citation be issued

to Magco for violation of 1926.5018(4) (i).
Q

And did you have a conference with the

president explaining the basis for the violation?
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1
2
3

A

I had a closing conference with the

president of the company.
And what did you tell him about the

Q

4

condition of the hole that you thought was not in

5

accordance with the regulations?

6

A

That hole was inadequately covered.

It

7

was not secured with the word "hole" written on it.

8

It wasn't in compliance with 1926.502.

9

10

Q

Is that the part that deals with how you

cover a hole?

11

A

Yes, ma'am.

12

Q

And you said you recommended a serious
Are there any different classifications

13

violation.

14

of violations?

15

A

16

Q

17
18

_Yes, there are.
And why was it that you recommended a

serious violation?
A

I recommended serious because with my

19

procedures, there was a probability based on the

20

condition that if an accident occurred, it would

21

result in serious injury, permanent disability, or

22

death.
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1

2
3
4

Q

And v.rhat was that hazard that you were

talking about?
A

The hazard was an inadequately covered

opening or hole.

5

Q

That someone could fall down through it?

6

A

That someone could fall through it.

7

Q

And in calculating the penalty, how did

·8
9

you go about making that recommendation?
A

There's procedures in my operation's

10

manuals for calculating penalties; however, because

11

"it was a fatality-related penalty, it's an automatic

12

$7,000 penalty imposed on it.

13

Q

Because it was a fatality?

14

A

Yes, ma'am.

15

Q

And that"'s the maximum that can be cited;

16

is that correct?

17

A

Under those guidelines it was.

18

Q

Court's indulgence for one moment.

19

Now, this pallet that we've been talking

20

about that was on top of the shaft, when you talked

21

to Mr. Hataloski, when they started work up there

22

that morning, did he tell you whether that pallet
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was being -- was screwed in at all or whether it was

2

just resting on the lip of the duct shaft?

3

A

When I interviewed Mr. Hataloski, he

~new

4

that the pallet was resting on top of the shaft, on

5

the lip.

6
7

8

9
10

Q

the weather conditions?
A

Was it dry?

Was it wet?

It was cold, it was windy, and it was an

inch or so of ice on the roof.

I think we mentioned

there was a lot of ice up there.

11
12

And when you were up on the roof, what was

MS. PREISS:

Thank you.

Those are all the

questions I have for now.

13

If you'll answer Mr. Luchansky's questions.

14

THE COURT:

15

cross-examination?
MR. LUCHANKSY:

16

Thank you, Your Honor.

CROSS-EXAMINATION

17

BY MR. LUCHANSKY:

18
19

Mr. Luchansky,

Q

The OSHA statute, the Virginia

20

Occupational Safety and Health statue is based upon

21

the federal statute, correct?

22

A

It's similar, yes, sir.
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Q

And

with respect to a serious

~ndeed,

2

citation, the serious citation, as you said, can be

3

issued in an accident that has a substantial

4

likelihood of leading to death or serious body harm,

5

correct?

6

requirement that the employer cannot be held guilty

7

of a violation unless that condition is satisfied

8

But in addition, there's a statutory

substantial likelihood of death or serious bodily

9

harm, and that the employer did not or could not

10

with the exercise of reasonable diligence of the

11

presence of a violation.

12

MS. PREISS:

Your Honor, I'm going to

13

ask -- it sounds like he's asking for a legal

14

conclusion, and it's also outside the scope of my

15

questions.
THE COURT:

16

17

conclusion?

Aren't you asking for a legal

That's what it sounds like to me.

MR. LUCHANSKY:

18

No, Your Honor, because

19

what Mr. Cline testified to, the characterization

20

of --

21
22

THE COURT:

It's customary when you're

examining a witness or addressing the Court to stand.
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1
2

MR. LUCHANSKY:
spaced for a moment.

I'm sorry, Your Honor.

I

I apologize.

3

Your Honor, Mr. Cline testified as to his

4

characterization of the citation as serious, and in

5

that characterization, he hasn't taken into

6

account the factors --

7

THE COURT:

But you're asking him

8

basically as the ultimate issue, as you outlined in

9

your opening statement, as to whether or not the

10

who was aware of -- whether your client was aware of

11

the condition.

12

That's going to be decided not by-- he's the person

13

on the site to look at it and determine whether .the

14

conditions violated the regulations.

15

it's his obligation to determine whether, in

16

imposing that, whether making a decision to impose a

17

fine, whether he satisfied the condition of

18

knowledge to Magco.

19

20
21
22

I think that's a legal issue.

MR. LUCHANSKY:

I don't think

In terms of recommending

the citation, Your Honor, that is something that -THE COURT:

Well, if you want to ask him

questions whether those were matters that he
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considered in making that recommendation, but the

2

way -- your question was asking for a legal

3

conclusion which I will not permit.

4

MR. LJCHANSKY:

5

BY MR. LUCHANSKY:

6

Q

7
8

Mr. Cline -THE COURT:

When you're examining a

witness, you ought to stand.
MR. LuCHANSKY:

9

10
11

Yes, Your Honor.

Yes, Your Honor.

BY MR. LUCHANSKY:
Q

Mr. Cline, when you recommended this

12

citation, did you take into account the statutory

13

requirement for the characterization of a serious

14

citation that an employer cannot be held guilty with

15

serious citation if it "did not and could not, with

16

the exercise of reasonable diligence, know the

17

presence of the violation"?

18

A

Did I

19

Q

Did you take that into account?

20

A

That's in my FOM, but I had knowledge that

21

22

the employer knew of the condition.
Q

And the knowledge that you're talking
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about is you claim that Mr. Hataloski knew that the

2

pallet wasn't secure; is that correct?

3

4
5
6

A

He knew that it was a hazardous condition

with the pallet over the hole.
Q

And the knowledge you're talking about is

the knowledge of Mr. Hataloski, correct?

7

A

Yes, sir.

8

Q

And there's nobody else at the company,

9
10

nobody other than the three employees at that work
site who had knowledge of that condition, did they?

11

MS. PREISS:

12

THE COURT:

13

Objection's sustained.

He has

no way of knowing what other people might have known.

14

15

I'm going to object.

BY MR. LUCHANSKY:

Q

During the course of your investigation,

16

Mr. Cline, did you determine whether anyone other

17

than those three employees at the work site had any

18

knowledge of the condition that you inspected?

19
20

A

I knew that other people knew that

condition, yes.

21

Q

Other than people at Magco?

22

A

I do not know if anyone else at Magco knew
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2

of the condition.
Q

Now, Mr. Cline, the citation that you

3

recommended which was actually issued alleges a

4

violation of section 1926.501B(4) (i), correct?

5

A

Yes.

6

Q

But it specifically alleges that the

7

employer failed to protect an employee working on

8

the roof £rom falling through a hole more than six

9

feet above the lower level by personal fall or

10

assistance, guardrail, or cover that conformed with

11

1926.502!(2).

12

December 20, 1996, an employee fell through a hole

13

71 feet to the.floor below after a pallet being used

14

to cover the hcle failed under his weight, and the

15

employee died as a result of his injuries.

16

the citation as you recommended it?

And you further allege that on

Is that

17

A

Yes, sir.

18

Q

And that's how it was issued, correct?

19

A

Yes, sir.

20

Q

Now, 502I is the standard that sets forth

21
22

VOSH requirements for a cover, correct?
A

I believe so.
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1

2

standard.
Q

I think that's correct.
And section 502I(2) is the specific

3

subsection that you allege in the citation Magco

4

violated with respect to the cover, correct?

5

A

I believe that's correct, yes.

6

Q

And section 502!{2) says

7

MS. PREISS:

Your Honor, I'm going to

8

object.

9

these sections because --

10

I would ask that he be able to look at

THE COURT:

If he's not certain, his

11

answers aren't going to be of any help.

12

want to show him the section.

13

that is.

So if you

He says, I believe

If you want to show it to him.

14

MR. LUCHANSKY:

15

MS. PREISS:

Absolutely, Your Honor.

And I would also object to

L6

the question based on the citation that was issued.

17

It's not signed by this individual.

18

his recommendation is fine, but the final product is

19

not something

20

THE COURT:

That's correct.

Asking about

You can ask

21

about his recommendations, but I also believe this

22

is not his document.

He can only go so far with it.
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MR. LUCHANSKY:

Yes, Your Honor.

I'd just

2

point out that. he did testify that it was issued as

3

recommended.

4
5

THE COURT:
recommendation.

BY MR. LUCHANKSY:

6
7

That's fine, but that's his

Q

Mr. Cline, I would

~sk

you to refer to

8

section 502I(2).

9

reviewing that .regulation that the recommendation

10

for citation that you made alleged a violation of

11

section 502I(2) and that that regulation requires

12

certain strength requiremerit of the cover, correct?

13

A

Is it certain to you now after

Yes, sir.

The recommendation was that

14

there was a violation of 5018(4) which did not

15

conform-- the cover did not comply with 502I(2).

16

Q

Correct.

And you allege, you

17

recommended that the cover didn't comply with

18

502I{2) in the sense that it wasn't capable of

19

supporting, without failure, at least twice the

20

weight of employees, equipment, and materials that

21

may be imposed on the cover at any one time, correct?

22

A

Correct.
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1

2

Q

withstand, not to break, correct?

3

A

4

whatever.

5

reasons.
Q

6
7

8

If it fails, it failed for a number of

Well, without failure-- what's your

. regulation?

THE COURT:
the regulations?

11

You're asking him to interpret

I'm not going to allow him to.

BY MR. LUCHANSKY:

12
13

Failure can mean break or withstand or

understanding of "withqut failure., means in this

9
10

Failure in this context means failure to

Q

What did you -- "without failure" can mean

not to break, correct?

14

A

Yes.

15

Q

And indeed there's a separate subsection

16

under 502I which is subsection 3 that requires that

17

th~

18

accidental slippage, correct?

19

covers be secured when installed to prevent

A

3: "All covers shall be secured when

20

installed so as to prevent accidental displacement

21

by either wind, equipment, or employees.n

22

Q

And

yo~

did not recommend a citation based
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2

3

on a violation of that subsection, did you?
A

No.

I'd have to look at my citation, but

I think I used 5018(4) (i).
I

4

Q

Within 5018(4) (i), you specifically allege

5

that the manner in which the cover didn't meet the

6

requirements of the VOSH standards was ·a violation

7

of 502I(2), not 502I(3), correct?

8

A

Corre::t.

9

Q

And you also didn't recommend a violation

10

of 5018(4) (i) regarding the cover having holes in it

11

under section 502I{4} -- I'm sorry, 502I -- I

12

apologize, Your Honor.

13

You also didn't allege in your -- you also

14

didn't recommend in your recommendation that the

15

pallet didn't qualify as a proper cover because it

16

had slits in it that were too large, did you?

17
18

19

A

That was partly.

It's an inadequately

covered hole.
Q

What I'm talking about now is your

20

recommendation, and you didn't recommend that a

21

citation be issued because the pallet itself was

22

unsatisfactory in any other way other than it failed
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1
2
3
4

to satisfy 502I(2); isn't that correct?
A

I'm sorry.

I don't understand the

question.
Q

That you did not recommend that a citation

5

be issued against Magee because that pallet had

6

slits in it, did you?

7

A

That's correct.

8

Q

Now, in this case, in fact, the only

9

problem -- well, the problem with the allegation

10

that the cover in this case didn't conform with

11

502I(2) is that that's not accurate, is it, in terms

12

of the strength of the pallet itself?.

13

A

I do not know.

14

Q

Indeed, you don't know whether that cover

15

could or could not withstand the weight required by

16

the VOSH regulations?

17

18
19
20
21
22

A

I know the cover did not withstand the ·

weight of the victim.
Q

Isn't it true that that pallet did not

break when it went down?
A

I do not know.

The pallet had breaks in

it as I examined it at the bottom.
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1

Q

That pallet withstood the weight of the --

2

of Mr. Barnes, it's just that it slid out of

3

position

4

5

MS. PREISS:
object.
· THE COURT:

6
7

10
11

12
13
14

15

Q

Isn't it true, Mr .. Cline, that in fact

what happened was that the pallet slid off of the
lip?
A

The pallet fell through the hole with his

weight on it.
Q

And when you say that it failed, you're

saying that it failed to stay in place, correct?
A

No, what I'm saying is the employer failed

16

to provide fall

17

pallet failed.

18
19

Objection sustained.

BY ME. LUCHANSKY:

8
9

Your Honor, I'm going to

Q

prot~ction.

I'm not saying the

Mr. Cline, the allegation or recommendation

that you put in your citation --

20

THE COURT:

21

counsel.

22

about that.

He did not do the citation,

I'm net going to let you argue with him
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2

MR. LUCHANSKY:

I said "in your recommendation".

3

4

THE COURT:

But when you said in your

recommendation that you put in the citation.

5
6

I apologize, Your Honor.

MR. LUCHANSKY:

I apologize.

Your

recommendation for the citation.

7

MS. PREISS:

Your Honor, I'm going to

8

object unless he's going to show him some kind of

9

written recommendation.

I mean, he's just -- I

10

mean, I don't think there's a foundation for him to

11

testify without looking at his documents about what

12

his specific recommendations were.
THE COURT:

13
14

see counsel in the back, please.

15
16

Let me take a brief recess and

(Thereupon, a brief recess was taken, and
then the proceedings continued as follows:)

17

THE COURT:

18

MR. LUCHANSKY:

{continuing)

BY MR. LUCHANSKY:

20

22

Thank you, Your Honor.

CROSS-EXAMINATION

19

21

Continue cross-examination.

Q

Mr. Cline, you didn't determine during

your investigation whether the pallet was
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1

structurally strong enough to withstand the weight

2

of the employees, did you?

3

A

No, sir.

4

Q

And Mr. Cline, there is no requirement in

5

section 502I that indicates that the slits in that

6

pallet would have invalidated the use of that pallet

7

as a cover, is there?

8

A

9

10

MS. PREISS:

THE COURT:

15

Objection's sustained.

Whatever it says, it says.

13
14

Well, Your Honor, I mean, the

regulation says what the regulation says.

11
12

I do not know.

BY MR. LUCHANSKY:
Q

Mr. Cline, you testified today about your

interview with Mr. Hataloski, correct?

16

A

Yes, sir.

17

Q

As you sit here today, you don't have any

18

present recollection of what was said during that

19

interview, do you?

20
21

MS.

P~EISS:

Objection.

recollection of what was --

22
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BY MR. LUCHANSKY:

2

Q

As you sit here today, you don't remember

3

the words that were exchanged during that interview,

4

do you?
A

5
6

I

read the interview statement, yes.

I

know what was said.

7

Q

Correct.

And yOU'r testimony today is

8

based upon what was put in that interview statement,

9

correct?

10
11

A

Some of it, most of it, part of it that

was in the interview statement, yes.

12

Q

But you don't have any independent

13

recollection today outside of what was recorded in

14

that interview?

15

THE COURT:

Counsel, that's absolutely

16

improper cross-examination.

17

re~ollection

18

court.

19

recalled -- he testified about it, and that doesn't

20

make it open to examination or any less reliable

21

based upon his testimony here this morning so move

22

on.

Obviously his

was refreshed before he carne into

He didn't need any aids in court and
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2

3

BY MR. LUCHANSKY:
Q

Mr. Cline, which interview statement was

it that refreshed your recollection?

4

A

I

5

Q

Which interview statements did you have

6
7

8

all interview statements.

from Mr. Hataloski?
A

My tape-recorded statement and the

handwritten statement as well.

9

10

rev~ewed

MR. LUCHANSKY:

And Your Honor, if I may

mark them for identification?

11

THE COURT:

12

(There!upon, documents were marked as

All right.

13

Respondent's Exhibit Numbers 1 and 2 for

14

identification.)

15
16
· 17

BY MR. LUCHANSKY:
Q

·Mr. Cline, I'm handing you two documents

that have been marked for identification only as

18

Respondent's Exhibit Number 1 and 2.

19

witness statements that you reviewed?

Are these the

20

A

Yes, sir.

21

Q

It's true, is it not, that there's no

22

statement, there's no information in these
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1

statements that indicates that Mr. Hataloski stated

2

to you that he knew the pallet was insecure at the

3

time of the inspection, is there?

4

A

Yes, I believe there is.

5

Q

I'd ask you to take a look through and

6

point those out to me.

7

MS. PREISS:

Your Honor, can I inquire if

8

the witness needs a pen or anything to mark the

9

section?

Do you need a pen or anything?

10

THE WITNESS:

11

THE COURT:

12

BY MR. LUCHANSKY:

13

Q

14

No.
Is there a question pending?

Yes, Your Honor.
The question is whether you can locate

15

anything in the witness statements that indicates

16

that Mr. Hataloski told you that he knew at the time

17

of the accident that that pallet was not secured?

18

A

Okay.

When I talked to Mr. Hataloski, I

19

went over his interview statement with him, and I

20

have -- you have on your original statement, "You

21

told Steve about the cover on the 17th and the 18th,

22

that you did get -- that he was going to put
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1

insulation or make it waterproof.

Then you had to

2

have somebody cover the thing with the proper cover;

3

is that correct?"

4

And he said, "Yes."

5

"He said he was going to get it taken care

6

of?"

7

"Yeah."

8

"Do you know·who removed or do you know if

9

the original cover had the word written "hole" on

10

top of it?

11

opening had a cover on it at any time?"

12
13

"Yes, I know for a fact that it had a
cover on it."

14
15

And t:hen I asked, "Can you describe the
cover?"

16
17

First of all, do you know whether the

"It was a three-quarter inch piece of
plywood."

18

"Was :.t bolted down or secured?"

19

"It was screwed down, yeah."

20

"How do you know that?"

21

"Because I -- okay, I can't say yes, I

22

know for sure.

I know if you were out on the field

-158-

David Cline - Cross

75

1

area where those two long curbs are, I can remember

2

seeing Pockets bring the lumber and plywood up.

3

borrowed the HVAC man's cordless, and he screwed it

4

down then.

5

You can only see it if you're directly looking into

6

it.

7

these items up, he did have three-quarter inch

8

plywood, and it was screwed down the same type

9

screws."

10

He

In fact, in that hole is a blind area.

Now, I know that same day he was covering all

Q

Mr. Cline, what is it in that portion that

11

you just read that indicates to you, that refreshed

12

your recollection that Mr. Hataloski told you that

13

he knew at the time of the accident that the pallet

14

was not secured?

15

A

Because when I first talked to John or

16

Mr. Hataloski, when I first met him, and we went up

17

to the roof and we looked in the thing, I said, "Why

18

wasn't it screwed down?"

He said, "I don't know.

19

We didn't put it there."

This was during the

20

actual inspection because I wanted to know if he

21

actually put the pallet there or not, if he or his

22

employees did, or who did put the pallet there.
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1

Q

Correct, and you established at that point

2

that Mr. Hataloski did not put the pallet there,

3

correct?

4

A·

Yes.

5

Q

And you established Mr. Hataloski's

6

employees, that the other employees of Magco didn't

7

put it there, correct?

8
9

10

A

According to Mr. Hataloski, they had not,

Q

Correct.

yes.
And you didn't ask him during

11

that conversation -- you didn't ask him,

12

"Mr. Hataloski, did you know it wasn't screwed down

13

at the time of the accident", correct?

14

A

What I asked him was, "Why wasn't this

15

thing bolted down or do you know who put it there

16

and why it wasn't bolted down?"

17

know who put it there."

18

Q

He said, "I don't

And at the time that you asked him this at

19

the time of the inspection, it was clear to

20

everyone that the pallet hadn't been secured

21

because, in fact, it fell through the hole?

22

A

That's correct.
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1

Q

Is there anything else from the witness

2

statements that you contend indicated to you when

3

you reviewed it, refreshed your recollection, that

4

Mr. Hataloski told you that he knew at the time of

5

the accident that that pallet wasn't secured?

6
7

MS. PREISS:

Your Honor, I'm

to

object.

8

THE COURT:

9

BY MR. LUCHANSKY:

10

~oing

Q

Objection's sustained.

Mr. Cline, during your inspection of the

11

work site, you didn't determine where Magco had been

12

working during the week in proximity to that shaft,

13

did you?

14
15
16

A

I was told where they were working at the

time of the accident, yes.
Q

Other than at the time of the accident,

17

you weren't aware of whether Magee was working

18

close to the shaft, are you?

19
20
21
22

A

Yes, sir.

They were.

They had been up on

the roof on those days prior to the 20th.
Q

But Mr. Cline, you don't know exactly

where on the roof they had been working, correct,
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1

prior to the 20th?

2

3

A

I know that they had been working at the

other two manholes up there.

4

Q

Manholes that had been covered, correct?

5

A

Duct shafts that had been covered and made

6

watertight, yes.

7

Q

And you're not aware at the time of the

8

accident, on the day of the accident, how much time

9

Magee spent working in proximity to the shaft, are

10

11

you?
A

I know that he worked there that morning.

12

To the open shaft, I know he was there that morning

13

from, say, 7:30 until the time of the accident.

14

Q

Is it your testimony that

15

Mr. Hataloski and Mr. Barnes were working on that

16

wall in that two-foot area for that four-hour period

17

on the morning of the accident?

18

A

According to Mr. Hataloski, yes.

19

Q

What did Mr. Hataloski tell you they were

20

21
22

doing for those four hours next to that wall?
A

They were putting counterflashing up on

the penthouse wall and checking leaks on the roof to
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1

2
3

make sure it was watertight.
Q

Now, you mentioned that there were several

holes on the roof just a moment ago, correct?

4

A

There were two other duct shaft openings.

5

Q

And those holes were being covered and

6

uncovered by some of the contractors on the job site?

7

A

I do not know.

8

Q

It was Mr. Hataloski's testimony, was it

9

not, that the reason why he spoke to the general

10

contractor about getting plywood placed over the

11

duct shaft was for purposes of making it watertight,

12

correct?

13

A

That's correct.

14

Q

And it's true that he didn't complain to

15

the general contractor for its safety purposes but

16

rather for its watertight purposes, correct?

17

A

No, sir, that's incorrect.

18

Q

You described before that there was an

19

I-beam placed across the shaft, across the duct

20

shaft, and situated on two cinder blocks and on the

21

side of the shaft, correct?

22

A

Yes, sir.
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1

Q

Now, that I-bearn being there created a

2

hazard for the employees to be able to work close to

3

the wall, didn't it?

4

5
6

7
8

A

It prevented them from being up against

the wall, yes, sir.
Q

And the employees' moving of that I-beam

didn't factor into your recommendation of the
.citation in this case, did it?

9

A

No, sir.

10

Q

You testified that the pallet in this case

11

had two-inch slits in it, correct?

13

You didn't measure those slits, did you?

15

When did you measure those slits,

16
17

Right after I did the video.

18

Now, it's true, is it not, that I took

19

your deposition back on June 16, 1996?

20

A

Yes, sir.

21

Q

And do you remember that we discussed

22

during your deposition the dimension of those slits?
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1

A

Yes, sir.

2

Q

And isn't it true that you testified at

3

that point that you did not know what the dimensions

4

of those slits were?

5

A

I don't recall that.

I recall knowing

6

what the

7

I just don't know what I said back then.

I'm not sure what we stated back then.

8

What I'm saying now is that there were

9

openings in·that wooden pallet that were greater

10

than two inches, whether they were in the slits

11

or whether the slits were broke or the slits were

12

not there, but you can look at the photo and see

13

that there's some areas where the slits were wider

14

or where

15

ther~

were two-inch gaps in it.

And as far as measuring, I would take my

16

finger to see if it would go through or I would have

17

a finger's· length basically done in the construction

18

industry when you look at pallets like that or if

19

you want to see if the pallet's big enough to meet

20

the requirements for the standards.

21
22

Q

Do you remember that at your deposition on

June 16, 1998, I asked you the following question,
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1

and as you testified to from your inspection of the

2

pallet because the condition it was in, you don't

3

know, as we sit here today, whether the gaps in it

4

were one inches or two inches or ·more than two

5

inches, correct?

I

6

7

MS. PREISS:
what page?

8

9

MR. LUCHANSKY:

I apologize.

Page 167 of

the deposition transcript, starting at line three.

10
11

Your Honor, can I ask counsel

BY MR. LUCHANSKY:
Q

And your answer was on, line 8, "That's

12

correct.

Oh, I'm sorry.

Yeah, they would be more

13

than two inches because they would run the length of

14

the pallet.

15

got gaps that are 48 inches long."

The pallet was 48 inches wide.

16

Question:

17

Answer:

You've

"In its least dimension?"
"I don't know that -- I can't

18

tell you today whether it was one inch or two inches

19

or more."

20

Question:

21

Answer: "In its least dimension."

22

A

"In its least dimension?"

That's what I said.
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1

Q

And that's true, isn't it, that you don't

2

know what the space of the slits in those pallets

3

are in its least dimension?

4

A

Not all the slits, no, sir.

5

Q

Mr. Cline, when you were reviewing that

6

pallet, it was your belief that that pallet was an

7

inappropriate cover, correct?

8

A

My determination, yes, sir.

9

Q

And during your deposition you had

10

indicated that you would recommend that the pallet

11

not be used as a cover, correct?

12
13

14

A

If that's what I said in my deposition,

Q

But as we went through today, are you able

yes.

15

to, other than this pallet not being secured, if

16

this pallet had been secured -- are you able to

17

identify any VOSH regulations that preclude this

18

pallet from having been used as a cover?

19
20

21
22

A

Would I determine whether it should be

used as a cover?
Q

No.

Are there any VOSH regulations,

standards, that you can identify that would indicate
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1

that a pallet, if it's secured, could not be used as

2

a cover?

3

4

MS. PREISS:
object.

5

6

Is he saying this particular pallet?
MR. LUCHANSKY:

This particular pallet,

yes.

7

8

Your Honor, I'm going to

MS. PREISS:

And its dimensions as he saw

it that day?_

9

MR. LJCHANSKY:

Correct.

10

THE WITNESS:

11

BY MR. LUCHANSKY:

It would be a violation.

12

Q

In what respect?

13

A

It would not accurately cover the hole.

14

Number one, it Nasn't large enough to cover the

15

hole; two, it wasn't secure; and three, it had slits

16

in it that an employee could actually step his feet

17

through and break an ankle, sprain, or actually go

18

through.

19

that pallet.

20

Q

It's not an adequately covered hole using

You didn't determine whether that pallet,

21

the holes that you saw in that pallet upon

22

inspection, whether those holes existed prior to the
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1

time of the accident, did you?

2

A

There was no way of knowing.

3

Q

So you don't know whether those holes were

4

created when the pallet fell

5
6

THE COURT:

You're arguing with him.

Move

on.

7

MR. LUCHANSKY:

8

BY MR. LUCHANSKY:

9

Q

I apologize.

Mr. Cline, in addition to inspecting Magco

10

on this site, you also opened an inspection of

11

Turner Contracting, the general contractor, didn't

12

you?

13

A

Yes, sir.

14

MS. PREISS:

Objection, relevance.

15

THE COURT:

What is the relevance?

16

MR. LUCHANSKY:

17

THE COURT:

18

MR. LUCHANSKY:

Pardon?

What is the relevance?
There is a defense in OSHA

19

called the multi-employer work site defense, Your

20

Honor, and that defense is based upon the presence

21

of a general contractor who has control over the

22

site.
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MS. PREISS:

1

2

of my questions, Your Honor.

3

THE COURT:

4

BY

5

It's also outside the scope

Q

MF..

Objection's sustained.

LUCHANSKY:

Mr. Cline, during your inspection, you

6

also reviewed as part of your inspection Magee's

7

safety programs, didn't you?

8

A

Yes.

9

Q

And you determined that Magee is a

10

safety-conscious company, didn't you?

11

A

Yes.

12

Q

You reviewed Magee's written safety

13

program, correct?

14

A

Yes.

15

Q

And you interviewed the owner, Mark

16
17

18
19
20

Gaulin, at least twice?
A

I had a discussion with him.

I did not

interview him.
Q

You spoke with him several times about

their safety programs and training?

21

A

Yes, sir, I discussed that with him.

22

Q

And you determined that Magee trains its
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1

employees regarding fault protection, didn't you?

2

A

Yes, sir.

3

Q

And you determine that Magee provides

4

orientation to its new employees, correct?

5

A

Yes, sir.

6

Q

That they provide two training videos --

7

8
9

10
11

one specifically devoted to fall protection, correct?
A

I believe one was for fall protection and

other job-related hazards.
Q

Correct.

And all safety pertaining to

roofing projects, correct?

12

A

That was involved in roofing, yes, sir.

13

Q

And indeed these videos followed the

14

National Roofing Contractor Association guidelines?

15

Did you determine that?

16

A

I don't recall that.

17

Q

You actually watched these videos?

18

A

That's correct.

19

Q

And these videos met all the requirements

20
21
22

for safety program and training?
A

I was satisfied that they were trying to

meet the requirements of the standards.
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Q

And they're continuing safety program,

2

their procedures, they held weekly tool-box

3

meetings, correct?

4
5
6

A

I was told that tool-box meetings were

held, yes.
Q

And you reviewed their written safety

7

program as well and found out that that satisfied

8

all VOSH require:ments as well, correct?

9

10
11

A·

I was satisfied with their written

program, yes, sir.
Q

And so the conclusions that you carne to

12

were that the written program satisfied all of OSHA's

13

requirements, correct?

14

MS. PREISS:

15

THE COURT:

Well, Your Honor -Asked and answered.

16

go ahead and ask him a question.

17

ask him a summary question.

18

listening.

19

MR. LUCHANSKY:

20

BY MR. LUCHANSKY:

21
22

Q

Counsel,

You don't have to

I understand it.

Yes, Your Honor.

You also determined that Magco

communicated to its employees all of the OSHA
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1

requirements that they needed to know in a job,

2

correct?

3

A

Not all the OSHA requirements.

They did discu~s safety in their

4

a safety policy.

5

company for their type of work, yes, sir.

6

Q

Magco had

You checked off in your inspection

7

narrative on the box that indicated communications

8

to employees, you checked off that Magco satisfied

9

that requirement, correct?

10
11

12

A

Yes, I believe I did.

Without looking, I

didn't review that document, but I think I did.

Q

In the context of this inspection, that

13

meant that Magco communicated to its employees all

14

of the VOSH requirements having to do with holes and

15

covers, the situation that was related to this

16

accident, correct?

17

A

I marked that box but that -- what it

18

means is they have a safety program, they have

19

safety meetings.

20

regard to holes and covers and·covers and guardrails

21

-- it's a safety program.

They do have a program.

22

It's an adequate program.

It's implemented to my

I can't sit here and say that with
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1

understanding, but with regards to holes or specific

2

covers and holes and guardrails, no, sir, I did not

3

know.

4

Q

You determined also that Magco had not had

5

any VOSH inspections during the last three years,

6

correct?

7

A

8
9

I

believe that's correct, yes, sir.

MR. ·LUCHANSKY:

Court·' s indulgence for a

moment.

10

That's all I have, Your Honor.

11

THE COURT:

12

MS. PREISS:

13

Yes, Your Honor.

REDIRECT EXAMINATION

14
15

Any redirect?

BY MS. PREISS:
Q

The inspection narrative that counsel was

16

just asking you about, is that something that is

17

provided to Magco from their president or is that an

18

internal document?

19

A

That's an internal narrative.

20

Q

What is it that's provided to the Magco

21

president by you besides the later formalized

22

citation letter?

Are there any documents that you
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1

gave to him?

2

A

I normally provide an administrative

3

regulations manual, a copy of the Safety and Health

4

Standards, a consultation packet, maybe an OSHA 200

5

form of recordkeeping requirements, a normal VOSH

6

package that we provide for companies when we do

7

inspections.

8

Q

9

1o·
11

Is there any kind of conference form that

he signs or any paperwork that discusses your
findings besides the final citation letter?
A

No, that's a closing conference guide.

12

go over that closing conference guide with the

13

representative from the company at the time of the

14

closing.

15
16
17

Q

And did you do that in this case with

Mr. Gaulin, go over the closing conference?
A

Yes, I held a closing conference with the

18

owner of the company and his attorney, I believe,

19

was on the phone.

20
21
22

I

MR. LUCHANSKY:

I'm just going to object

in terms of relevance and outside the scope of cross.
THE COURT:

What is the relevance?
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MS. PREISS:

I think there have been

2

questions about what was communicated to Magee about

3

the compliance officer's impression of their

4

adherence to safety regulations and what his

5

recommendation was with regard to their violations.

6
7

THE COURT:

matters you raised in cross.

doe~

relate to

Objection's overruled.

BY MS. PREISS:

8
9

I think that

Q

Do yoti have a copy of this conference

10

sheet that you referred to that would have been

11

given to Mr. Gaulin?

12
13

14
15
16

A

Q

21
22

Is that in your file?

Would you be able

to locate that?
A

It's on your desk somewhere.
MS. PREISS:

Can I have the Court's

indulgence one moment?

19
20

I don't

have a copy right here.

17
18

The closing conference guide?

BY MS. PREISS:
Q

If you can just locate that one document

for me if you can find it.
A

Yes, I have it.
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1

Q

Okay.

That's fine.

The inspection

2

narrative that Mr. Luchansky asked you about is

3

let me show you a copy of that.

4

Commonwealth's Exhibit Number 3 for identification.

5
6

(Thereupon, Barnes Exhibit Number 3 was
marked for identification.)

7
8

9
10

Just mark it

BY MS. PREISS:
Q

Take a look at that and tell me if that

was your understanding of what Mr. Luchansky was
asking you about.

11

A

Yes, ma'am.

12

Q

Now, is that what you -- did you compose

13

that and sign that document?

14

A

Yes, ma'am.

15

Q

And does that document reflect your

16

recommendation about what the violation should be or

17

is that someone else's words?

18

MR. LUCHANSKY:

Your Honor, I'm going to

19

object.

20

in terms of recommendations on the narrative form.

21
22

I'm not sure what the relevance and scope

THE COURT:

You asked about the

recommendations that he made that went into the
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1

citation.

2

on redirect.

3

I think she's entitled to go into it
Objection's overruled.

MR. LUCHANSKY:

If I can perhaps just take
I

4

a look at the form that's been handed to the witness

5

so I can pull out my own copy.

6

MS. PREISS:

7

question, never mind.

8
9

Your Honor, I withdraw that
I withdraw that question.

BY MS. PREISS:

Q

Let me ask you a different question.

I'm

10

going to show you the citation and notification of

11

penalty which is attached to the Bill of Complaint,

12

a four-pag~ document.

13

undone, but I'm going to direct your attention to

14

the last page of that citation.

15

familiar that this is the form that the Department

16

issues?

And this last page has come

You're pretty much

17

A

Yes, ma'am.

18

Q

The language on that last page, did you

19
20

21
22

personally compose this language?
A

Yes, but I think there were some slight

modifications to it.
Q

I want you to concentrate on the code
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1

sections over there.

2

down those specific code sections and subsections

3

about what the violations would be or did you make a

4

more general recommendation?

Are you the one that wrote

5

A

No, those are the code sections.

6

Q

Now, if that code section specifically

7

says that the only reason that the cover was

8

inadequate was because of the strength requirement,

9

does that accurately represent your recommendation

10

that the only thing wrong with the covering of the

11

hole was the fact that it wasn't strong enough to

12

hold the employee?

13

A

No, ma'am.

14

MR. LUCHANSKY:

15

THE COURT:

16

MR. LUCHANSKY:

Objection, Your Honor.

What's the objection?
Number one, asked and

17

answered and that she just asked that question in

18

terms of code citations.

19

reflects the words that he put into his

20

recommendation, and that's my objection.

21

THE COURT:

He's testified that this

Objection overruled.

22
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2

BY MS. PREISS:
Q

You can answer.

If that subsection that's

3

on there, and if you'd like to look at it again and

4

I'm focusing on the one that Mr. Luchansky asked you

5

about, 1926.502!(2), and I'll show you a copy of the

6

regulations that that refers to, that's a specific

7

subsection, and just tell me if that accurately

8

reflects your recommendations about what the

9

violation was

10
11

a~

the site, that specific code

section.
MR. LUCHANSKY:

Objection, Your Honor.

12

testified that the very words on the citation are

13

the words that he recommended, and the document

14

speaks for itself.

15

MS. PREISS:

He

Well, Your Honor, the problem

16

is I think that the witness might need to look at

17

the actual source documents instead of just scanning

18

things being cited in the citation.

19

make sure that he's accurately--

20

THE COURT:

I just want to

I think in cross-examination I

21

did ask Mr. Luchansky to show him the code section

22

with the differe3t paragraphs in it and he affirmed
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1

that, so I'm not going to allow it again on

2

redirect.

3
4

Objection's sustained.
BY MS. PREISS:

Q

5

Can I have that back, please?
And what was the significance that

6

determines whether there's two inches or more of

7

space in the slats on the pallet when you testified

8

about that?

9

A

All holes two inches or greater in its

10

least dimension shall be covered to prevent

11

employees or materials or things from falling

12

through.

13
14
15

Q

And so how did that factor into your

recommendation about that cover?
A

I recommended that they provide fall

16

protection in the course of 501B(4) (i).

17

to use a cover which is under that standard, and the

18

cover they used was way inadequate.

19

cover, which they did, it should have conformed with

20

1926.502!(2) or 2 or 502 period.

21
22

Q

They chose

If they used a

Now, you're saying either/or.

I mean,

should they have done what's in 502I(2) or one of
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2

the other subsections?
A

3

They could have gone --

MR. LUCHANSKY:

Objection, Your Honor.

As

4

long as the question is limited to the scope of the

5

citation

6

about.

as long as that's what we're talking

7

THE COURT:

8

BY MS. PREISS:

9

Q

Objection overruled.

I mean, I took the regulation away from

10

you, but do you agree that there are several

11

subsections -- one deals with the strength of the

12

cover?

13

A

Yes, ma'am.

14

Q

And there are others that say the cover

15

has to be marked and says "hole"?

16

has to be secured?

Another says it

17

A

Yes, ma'am.

18

Q

And my question to you was, could they

19

have complied by going under those other subsections

20

or were they just required to go under the

21

subsection that was cited?

22

A

They're required to go by all of these
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1

subsections.

2

Q

They all apply.

And was there a reason that that specific

3

subsection was cited in the regulation, the one that

4

was confined to subsection 502I(2) talking about the

5

strength of the pallet?

6

7
8

9

10

A

Yes, it did not hold the strength of the

employee ·Who sat on it.
Q

And how do you test whether a pallet or

any kind of covering will hold an employee?
A

It's basically up to the general

11

superintendent to prove through design or the sheets

12

that show the streng.th of the covers, plywood or

13

wood or whatever type of

14

it's common practice in the industry, three-quarter

15

inch plywood over that type of cover wouldn't

16

adequately support the weight of one, two, or three

17

employees on it.

mate~ial

they used.

And

18

MS. PREISS:

19

Thank you.

That's all questions I have.

20

THE COURT:

Do you want Mr. Cline to be

21
22

Court's indulgence.

excused or do you want him subject to recall?
MS. PREISS:
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{Thereupon, the witness was excused from

1

2

the witness stand at approximately 12:49 o'clock

3

p.m.)

4

5

MR. LUCHANSKY:
questions on recross?

6
7

Your Honor, just a few

THE COURT:

I don't allow recross,

counsel.

8

Call your next witness.

9

MS. PREISS:

10

Detective Hanrahen.

(Thereupon, the witness took the witness

11

stand at approximately 12:50 o'clock, p.m., after

12

having been previously duly sworn by the clerk.)

13
14

MS. PREISS:
the exhibits.

15

DIRECT EXAMINATION

16
17
18

19

20
21
22

Your Honor, if I can retrieve

BY MS. PREISS:
Q

Sir, will you tell the Judge your name and

occupation, please.
A

Nowell Edward Hanrahen, Arlington County

police detective, Arlington County, Virginia.
Q

How long have you been a police detective

for Arlington County?
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1

2

A

on the department.

3

4

Q

And what particular area are you a

detective?

5
6

15 years as a detective going on 22 years

A

The last 13 and a half years, worked in

homicide and robbery.

7

Q

I'd like to direct your attention to

8

December 20th, 1996, at about 11:30 in the morning.

9

Did you have occasion to be called over to the

10

AUSA

building on Wilson Boulevard in Arlington County?

11

A

Yes, ma'am, I was.

12

Q

And why were you called over there?

13

A

We had a report of a serious accident.

It

14

was reported to us that a worker had fallen down.

15

Initially we were told that it was an elevator shaft

16

at that location.

17

responded over.

So being on duty at that time, I

And that's just a few blocks from the

18

Q

19

courthouse?

20

A

Yes, ma'am.

21

Q

And what did you find when you got to the

22

site?
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1

A

WheL I got to the scene of the accident,

2

rescue was already there.

3

of moving the victim over to -- making arrangements

4

to send him to Washington Hospital Center, to

5

rnedivac him.

6

at the time, which is a score they use· in rescue,

7

around five, and because of the height he fell, they

8

thought it was potentially fatal.

9

10
11

Q

They were in the process

I was told that he had a CRAN I think

Did you physically look at the site of the

fall and at the bottom of the shaft, also?
A

Yes, I did.

I went up on the roof, and it

12

was a mechanical shaft as opposed to the elevator

13

shaft, and also to the deck area on the first level

14

where the victim came to rest.

15

the Police Agent Estes [ph.] to take photographs of

16

these areas.

17

Q

And I had directed

And :_n the course of your investigation of

18

the site, did you see a wooden pallet that was on

19

the site?

20

A

Yes, there were two pallets -- one I saw

21

up on the roof and then one that· I was told by

22·

construction workers at the scene and rescue that
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1

this pallet down on the first floor had come down

2

the shaft with the victim and was set off to the

3

side, a few feet away from where it came to rest.

4

Q

I'm going to show you what's been admitted

5

into evidence Commonwealth's Exhibit Number 1.

6

first panel has four photographs on it:

7

A

Okay.

8

Q

Do you recogniie those as being

9

This

photographs of the scene?

10

A

Yes, Commonwealth Exhibit Number 1, these

11

are photographs depicting the scene, the pallet, and

12

A, the rooftop, and B and

13

that the victim fell through is number D or letter D.

14
15

Q

And letter A is the pallet that you

A

Yes, that was the one that was pointed to

17

me.

18

out to the rescue unit.

20

and the mechanical shaft

understood was the one at issue in this case?

16

19

c

It· had been moved so they could get the body

Q

Did you have an occasion to talk to John

Hataloski when you were at the site on December 20th?

21

A

Yes, I did.

22

Q

And how did Mr. Hataloski identify himself
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1

to you as what his job was there on the roof that

2

day?

3

A

I was directed to him by other personnel

4

in the building as the manager for the roofing

5

company, and he was working on the roof with the

6

victim at the time of the fall.

7

up on the roof area, and he showed me where they

8

were working, and we did sort of a walk-through

9

leading up to the victim's fall.

10

Q

I interviewed him

Let me ask you about that.

When you were

11

talking to Mr. Hataloski, what did he tell you had

12

happened that morning starting with the condition of

13

the roof and the duct when he got there through the

14

accident?

15

A

When I got there, the duct had the

16

cover over it, and I had them remove it so we could

17

examine it, one of the sheets of plywood.

18

show me how it was prior to the incident, and we got

19

it to that stage, and then he went on -- when they

20

got to the roof that day, there was ice on the roof.

21
22

I had him

It had been a snowstorm, an ice storm a
few days earlier, so it was a little slippery up
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1

there.

There was this pallet that we saw down in

2

the basement or the first level that was laying

3

across the opening.

4

with the opening.

5

was just there just to let people know there was a

6

hole.

7

as a visual barrier and he concurred.and said, yes,

8

so people would see there .was something there.

It did not fit totally square
It was not fa~tened down, and it

And we got to discussing it, and I asked him

9

He and his co-workers were cautious of

10

applying some flashing to a roofing membrane that

11

had been laid down earlier, I guess it's

12

aluminum-type metal.

13

a dry fit, and Mr. Hataloski was on one end and the

14

victim was on the other end.

15

the wall.

16

They were doing what they call

They fit it up against

In the area they were working was

17

approximately 18 inches to two feet away from the

18

opening to the mechanical shaft.

19

dry-fitted it, Mr. Hataloski was making some

20

cuttings to make it fit on his end.

21

down his end, rested it on the roof top, and he was

22

still in a squatting position.
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1

back, the way to describe it was sort of like

2

sitting down in a chair with wheels and ·as you're

3

just touching the edge, the chair -- in this case

4

the pallet -- went out from behind him and he just

5

fell backwards.

6

Since he was already hunched·low, the rise

7

of the mechanical shaft from the rooftop level to

8

the top of the shaft was only about 10 or 12.inches

9

so that basically was right behind his lower calfs

10

at that point.

11

over and the height, he just went straight over

12

backwards with the pallet falling through the

13

opening with him.

14
15
16

Q

Just because the way he was hunched

Did Mr. Hataloski say whether he saw the

accident right before it happened?
A

He heard the victim call out, and as he

17

looked, he saw the guy go down.

18

out for him, but he was unable to catch hold of him.

19

Q

He went to reach

And did Mr. Hataloski tell you how the

20

pallet was on top of the duct?

21

to you how it was when they got up to the roof?

22

A

Did he explain that

Yes, he said that it was just laying on
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1

top of the duct's opening.

2

pallet were smaller than the dimensions of the

3

opening of the shaft so only a few inches of the

4

pallet edges were touching the metal flashing rim.

5

So it was sort of vicariously, I would describe it,

6

placed on there.

7

Q

The dimensions of the

And with regard to this visual barrier,

8

the beam, did Mr. Hataloski say what, if anything,

9

was done with that?

10

A

The beam?

11

Q

Yes.

12

A

Well, there had been a -- he had mentioned

13

that earlier, because there were other contractors

14

in the building, they had the beams braced over the

15

opening, and that's how they would pull up

16

meGhanical equipment, duct work, wires, tool boxes,

17

et cetera, to other levels.

18
19

Q

what, if anything, he did with the beam?
MR. LUCHANSKY:

20
21
22

But on that morning, did Mr. Hataloski say

Objection, relevancy, Your

Honor.
THE COURT:

Objection overruled.
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THE WITNESS:

It had been moved.

I can't

2

recall if he said he did it that morning, but the

3

beam was moved over.

4

who put that pallet on the openin'g.

5
6

He did tell me he didn•t know

MS. PREISS:

Those are all the questions I

have for this witness.

Thank you.

7

THE COURT:

8

MR. LUCHANSKY:

Cross-exam?
Briefly, Your Honor.
CROSS-EXAMINATION

9

10

BY MR. LUCHANSKY:

11

Q

Detective Hanrahen, when you spoke with

12

Mr. Hataloski, you didn't determine whether -- you

13

determined that Mr. Hataloski wasn•t involved in the

14

placing of the pallet there, didn't you?

15
16

A

and that's it.

17

18

Q

21

22

At the time that you -- you spoke with

Mr. Hataloski after the accident, correct?

19
20

He said he didn•t know who put it there,

A

Yes, at the scene and a subsequent phone

Q

And that was the time when it was obvious

call.

to everyone that that pallet had not been secured,

-192-

Detective Eanrahen - Cross

1

109

correct?

2

A

Yes, sir.

3

Q

And you didn't specifically ask

4

Mr. Hataloski whether he knew prior to the accident

5

whether that pallet had been secured, did you?

6

7
8

9

A

He told me it was not secured at the time

they were up there.
Q

You didn't determine whether when he said

that whether he was speaking in terms of knowledge

10

at the time you were interviewing him or whether he

11

was speaking about his knowledge prior to the

12

accident?

13

A

My questions and my impression was that he

14

knew that that was not secured, that it was not

15

adequately covering the opening, and that's why we

16

went· to it was just a visual barrier, not an actual

17

safety barrier to keep anybody from going through,

18

and that's my understanding of his understanding.

19
20

Q

what point he

21
22

But again, he didn't specifically state at

MS. PREISS:
answered.
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2

THE COURT:

You're arguing with him.

Objection's sustained.

3

MR. LUCHANSKY:

4

THE COURT:

5

MS. PREISS:

No further questions.

Any· redirect?
No, Your Honor.

I would ask

6

if the detective could be on-call from·his office

7

for possible rebuttal.

8
9

THE COURT:

That's fine.

Just make sure

your rule on witnesses still applies.

10

Why don't we go ahead and take a lunch

11

recess now and resume at, say, about ten minutes

12

after 2:00?

13
14

MS. PREISS:

Your Honor, I just wonder if

I could bring up one thing before we do that?

15

THE COURT:

16

MS. PREISS:

Yes.
In light of the testimony of

17

Mr. Cline and the way the citation reads with the

18

specific subsection under cover, in view of the

19

evidence and to have the violation conform to the

20

evidence, I would ask to amend that section to drop

21

that specific subsection in light of Mr. Cline's

22

testimony that he had alerted the president of the
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company, and it was his opinion that the company had

2

not complied with the cover because it was also not

3

secured and also did not properly fit the hole.

4

And this is not something that Magco has

5

not been aware of from the very beginning and their

6

initial conversation with their representatives

7

including Mr. Hataloski and Mr. Gaulin.

8
9

MR. LUCHANSKY:

Your Honor, obviously, I

would object and· propose the Motion to Amend.

I

10

took Mr. Cline's deposition a year ago June, and

11

during that deposition, I examined Mr. Cline

12

specifically about these matters that I

13

cross-examined him about today, the specific

14

subsection that he signed under, and his

15

recommendations, and the propriety of those -- of

16

that recommendation.

17

on the morning of trial is inappropriate.

18

THE COURT:

I think to now move to amend

Well, this is a civil matter,

19

and there can always be a motion made to conform

20

with the evidence, a Motion to Amend to conform with

21

the evidence.

22

What I will do is -- I don't see any
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reason because it's basically amending the Bill of

2

Complaint.

3

authority in ttis particular area that says you

4

can't amend it once a citation has been filed or

5

anything of that nature.

6

I

don't know whether there's any

I will give you the lunch break to see if

7

there's any authority.

Obviously, opposing it or

8

any specific authority at least in these cases that

9

would indicate -- that leads to amend to conform

10

with the evidence as is liberally granted in most

11

civil cases should not be done in this particular

12

case, and I'll hear further from you when we resume

13

after lunch.

14

MR. LUCHANSKY:

15

MS. PREISS:

16

(Thereupon, a lunch recess was held from

17

1:02 p.m. to 2:25p.m.)

18
19

20
21
22
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1

.AFTERNOON SESSION

2

*

3

THE COURT:

*

*

Mr. Luchansky, do you wish to

4

be heard further on the Commonwealth's. Motion to

5

Amend?

6

MR. LUCHANSKY:

7

THE COURT:

No, Your Honor.

Then the Court is going to

8

grant the leave to amend the Bill of Complaint to

9

conform with the evidence regarding the violations

10

alleged in the sections thereof.

11

Any other evidence?

12

MS. PREISS:

13

THE COURT:

All right.

14

THE COURT:

Mr. Luchansky?

15

MR. LUCHANSKY:

16

No, Your Honor.

Thank you, Your Honor.

call John Hataloski.

17

(Thereupon, the witness .took the witness·
.

..

'

'

'

.

18

stand at approximately 2:26 o'cl6ck,.p.~~ ~~i~r

19

having been previously duly sworn by the clerk.)

20

DIRECT EXAMINATION

21
22

We

BY MR. LUCHANSKY:
Q

Mr. Hataloski, just for the indulgence of
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th.e Court, Mr. Hatalsoki has had a very bad back

2

this morning, and I just want the record to

3

reflect

4

THE COURT:

5

problems, too, so that's fine.

6

7

MR. LUCHANSKY:

I have

There's nothing else going

on other than the fact than that.
THE COURT:

8

9

I sympathize.

If you feel you need to, when

you testify, if you feel you need to stand up.and

10

stretch your back or something, go ahead, arid do

11

that.

Don't worry about.

12

THE WITNESS:

13

BY MR. LUCHANSKY:

14
15

Q

Thank you.

Mr. Hataloski, please state your full name

for the record.

16

A

John Charles Hataloski.

17

Q

By.whom are you currently employed?

18

A

J&R Roofing.

19

Q

What position do you hold with them?

20

A.

Serv-ice foreman.

21

Q

And how long have you been working for J&R?

22

A

Just little more than a year now.
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·2

Q

Mr. Hataloski, can you please tell the

Court how long you've been a roofer?

3

A

Approximately 15 years.

4

Q

And during those 1S years, how many

5

different companies did you work for?

6

A

7

Q

Approximately four.
.can you describe briefly, starting with

8

when you first started as a roofer, which would have

9

been somewhere around 1984, what position did.you

10

start in and can you describe for the Court your

11

experience over the course of these 15 years?

12

A

Basically I started out as a laborer, just

13

gotten out of the service, basically moving roof

14

debris.

15

Q

How long did you work in that position?

16

A

Three months, if that.

17

Q

And it was a laborer, you: mean as a roofer?

18

A

Actually I

19

roofer.

20

point in time.

21
22

Q

That was with L&H Enterprises.

I wouldn r t: e~ien call myself a

Didn't know much about it basically at that

Why don•t you start when you began work as

a roofer.
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A

Well, that basically leads up to it.

2

Manpower mentality in the roofing industry, you

3

know, is pretty bad.- It didn't take no time to

4

excel up through.

5

company for six months, they basically saw

6

potential, and you basically get thrusted into your

7

next position.

8

9

Q

Probably after being with that

How long did you work for the company as a

roofer?

10

A

I'm going to guess three or four years.

11

Q

And that brought you to approximately what

13

A

'88, '89.

14

Q

And what company did you then begin

15

working for?

12

year?

16

A

Magco.

17

Q

How long did you work at Magee?

18

A

Approximately ten years.:·

19

Q

And what position did you start in at

20

Magco?

21

A

..

22

I guess you could say it was a mechanic,

and that's probably, you know, on the latter, you
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1

haye the laborer and then you have a mechanic.

2

Basically, he's somebody that's got roof knowledge.

3

He's not prepared to run a crew at that point, but

4

he's got potential.

5
6

Q

And how long did you remain in that

position?

7

A

Probably about a year,. not even two.

8

Q

Did you eventually get promoted after that?

9

A

Yes.

10

Q

To what position?

11

A

Basically a foreman.

12

Q

Did you remain as a foreman for the rest .

13

of your time at Magco?

14

A

Yes.

15

Q

Is a foreman involved in any of the

16
17

18
19

20
21

22

management of the company?

A

Management, basically he manages the: man

power in the field on-site.
Q

What are your duties as a foreman?

What

were.your duties as a foreman for Magco?

A

Basically take the men out, get them out

on-site, and do whatever you have to do that day.
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1

Yo~

2

existing building that's got tenants, and you have

3

to be watertight that same night.

4

removing old r·~of, putting it back in, making sure

5

you're

6

Q

7

know, sometimes you're tearing off on an

You're basically

w~tertight.

Did you ever work in the area of -- did

you participate in the contracting process?

8

A

Meaning?

9

Q

Entering into contracts.

Did you ever

10

represent Magee in the process of negotiating

11

contracts?

12

A

No.

13

Q

Did you ever work for Magco in the

14
15

capacity of a superintendent?
A

Well, it depends on what you consider

16

superi.:q.tendent because some roofing companies have .

17

that specified position as a superintendent, and

18

he's one step above the actual fo~eman, ~nd.he

19

basically has two or three jobs, and he just floats

20

around.

21

Q

22

Let me ask you this, in your job as a

foreman for Magco, did you -- were you involved in
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1
·2
3

anything other than going out and supervising the
crews you worked with?
A

·Performing on more than one single

4

project, and he would be solely responsible for. his

5

project.

6

way Magco is structured is a little different than

7

other companies.

8
9

It's not like I had a superintendent.

I'm not saying they're different.

. These other companies ·could be the odd ball out, but

we didn't have a superintendent.

10

the superintendent.

11

or wrong.

12

The

Q

The foreman was

He made all field calls, right

Now, field calls, let me just ask you,

13

your reference is to what it did for Magco when

14

you're referring to as superintendent or field

15

calls, all those duties related to the performance

16

of the work, correct, by the crews you supervised?

17

A

Yes.

18

Q

And that's what your du.ties · we.re ii~i.ted

19
20

to in terms of running your crews?
A

Well, I also had the additional

21

responsibility of being some of the safety officer

22

of the company.

I was a little more familiar with
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1

the regs versus the other foremans.

2

Q

Let me ask you about that.

Can you

3

describe for the Court, as of the time of December

4

of 1996, the extent of your safety training and

5

experien9e?

6

A

7

the simple fact that I had been sent to seminars.

8

9
10

I would have to say pretty good because of

Q

Tell the Court specifically, if you would,

the type of training you received as of December of
1996.

You went to safety seminars?

11

A

Yes.

12

Q

Can you explain to the Court the types of

13

of seminars you went to?

14

protection?

15.

A

Well, I did two.

Did they deal

~ith

fall

We actually went out of

16

town.

We went to Chicago for one; we went to New

17

Orleans for another.

18

NCRA, which is the National Roofing Conference, they

19.

have a program specifically set up for roofers for

20

them to go and get trained specifically in

21

roof-related training and covers everything from

22

field management, emergency, medical, you know,

And basically it is -- th.e
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1

basically everything that you need to know as a

2

supervisor or foreman in the field.

3

·Q

4

A

Yes.

5

Q

Were you also CPR certified?

6

A

Yes, I was.

7

Q

Were you also, as of December of 1996, an

8

And you

att~nded

these seminars?

asbestos supervisor?

9

A

Yes.

10

Q

What kind of training did that require?

11

A

That took approximately -- back then, it

12

was a four-day course.

13

five.

14
15
16
17
18

Q

Now, it 1 s been changed to a

Does that require annual additional study

or attendance at seminars?
MS. PREISS:
object to asbestos.

Your Honor, I'm going to
I don•t think it 1 s relevant.

THE COURT:

What is the--r~le~a~~e?

I

19

think you can go generally through and obviously,

20

he's had qualification and training, but I think

21

when you get into what -- he said he's been

22

asbestos-trained.

The Court can assume that relates
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1

to working with roofs, whether it's been asbestos,

2

but if you·just go through_generally without getting

3

the details unless they specifically relate to this

4

issue.

5

BY MR. LUCHANSKY:

6

Is there anything else, Mr. Hataloski,

Q

7

that caused you to become familiar with the OSHA

8

regulations that governs fall protection on the job?

9

A

Just simply being the kind of person that

10

I am.

I'm rnor·= willing to go out and do a· good

11

job.

12

you're going· t<:> have an OSHA inspection.

13

I've actually sat down with the OSHA reg book.

14

Like I said, I was probably the most

I've·got a lot of pride.

You never know when
Many times

15

knowledgeable foreman on the company.

It's a pride

16

issue.

17

and get hit with an inspection and stand there-and·

18

look stupid.

19

Q

You don't want to be out there in the field

Did you

hav~

a particular position

20

regarding safety at Magee?

21

particular

22

foreman?

duti~s

Were you given

regarding safety beyond those of
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A

1

Basically I kept in-house recordkeeping

2

for the company, managing the safety meeting sheets,

3

stuff like that.

4

questions, a lot of times they'd ~come to me rather

5

than

6

president.

7

goi~g

Q

If any of the foremans had any

to either the vice president or the

Mr. Hataloski, of the approximately four

8

roofing companies that you worked for over the

9

years, have you had an opportunity

t~

evaluate the
.

.

10

safety programs at each of those companies that you

11

worked for?

12

MS. PREISS:

13

THE COURT:

Objection, relevance.
What's the relevance?.

Are .you

14

asking for his opinion as to where Magco fell within

15

that?

16

MR. LUCHANSKY:

Yes, Your Honor.

17

THE COURT:

18

BY MR. LUCHANSKY:

..

19

Q

Objection's sustained.

I want to direct your attention,

20

Mr. Hataloski, to the project that's at issue in

21

this case, the one where the accident occurred· on

22

December 20, 1996.

Do you remember that project?
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1

A

Yes.

•2

Q

That was a new

3

A

Actually, it was an existing structure

4

bu~lding

being constructed?

which was being renovated for the tenant.

5

Q

I'm sorry, was being what?

6

A

Renovated for a tenant.

7

Q

Who was responsible for providing safety

8
9

on that project?
A

Per my discussion before going out to the
sit~

10

job with my boss, Mark had told me that

11

was to be provided by the general contractor.

12

90 percent of the time when we go out to do a job,

13

we are the only trade there, so in-housel we take

14

care of all of the safety issues.

15

he was responsible for site safety, and I

16

personally, I'm responsible for my men.

17

Q

safety

You know, there,

During the work that you just referred to,

18

90 percent of the jobs that you do .;..._·you did for.

19

Magco, can you describe briefly what kind of things

20

you would have to do to provide safety on those

21

projects where Magee is responsible for providing

22

safety?

And I'm talking in terms of fault
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1

pro.tection.

2

MS. PREISS:

Your Honor, I'm going to

3

object to the relevance, and the questio~, he's

4

asking what procedures were followed in other

5

circumst~nces

where Magee was responsible for safety?

6

MR. LUCHANSKY:

7

THE COURT:

Le~

me rephra·se it.

If the real issue is on a

8

project -- is this a project where you're just doing

9

a roof as opposed to where there's a construction,

10

whether it's a renovation or new construction where

11

you're working with other trades?

12

issue?

13

My

unde~standing

Isn't that the

of his testimony was on

14

90 percent of the projects where they're responsible

15

for site safeiy because they're the only contractor

16

there, it's taking off an existing roof or fixing an

17

existing roof or something; is that .c.orrect?

18

THE WITNESS:

19

THE COURT:

Right.
And so the issue is, on those

20

projects like this one where it's either new

21

construction or a renovation, and if my own

22

knowledge is correct because literally I drive by
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1

that building every day on the way home, they

2

basically took that building down to its girders or

3

whatever they call it and rebuilt it.

4

like a brand-new building but it was built on an

5

existing site \~ith some of the existing things still

6

there.

So it looks

r

7

So I think to make the questions relevant

8

to what the Court has to rnake_a determination on,

9

.it's talking about their obligations on this t.ype of

10

particular site where there's other trades~eople

11

there, which is clearly what was going on, as

12

opposed to dealing with going and taking off a roof

13

and that's the only thing going on.

14

MR. I.UCHANSKY:

15

that's exactly where I was headed.

16
17

Yes, Your Honor, and

BY MR. LUCHANKSY:
Q·

Mr. Hataloski, with respect to prov~d~~9 ~ere

18

safety on this job, if holes in the roof

19

uncovered, whose obligation was it on this project

20

to make sure that the holes were covered?

21
22

A

On that project specifically it was for

the general contractor because that would fall under
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1

si~e

safety.
Q

And if you discovered a condition on this

3

project that you considered did not meet proper

4

safety standards, what response were you obligated

5

to take?
MS. PREISS:

6

Your Honor, I'm going to

7

object to him speculating.

8

specific question about what he did --

9

THE COURT:

10

allow him to answer.

11
12

If he wants to ask a

Objection_ overruled.

I'll

BY MR. LUCHANSKY:
Q

Mr. Hataloski, what were you supposed to

13

do on this job if you encountered a situation·that

14

you believe didn't meet proper

safe~y

standards?

15

A

Report it to the job superintendent.

16

Q

Job superintendent of which company?

17-

A

Which would have been Turner·Constru<;:tiori.

18

Q

Who are they?

19

A

They were the general contractor on-site.

20

Q

Mr. Hataloski, please describe for the

21

Court what happened on the morning of December 20th

22

when you went up on the roof and were working with
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1

Kevin Barnes and Frank Allen.

2

arrived at the site in the

Now, the three of you

~orning,

correct?

3

A

Yes.

4

Q

And then tell the Judge what work you

5

assigned.to Frank Allen.

6

A

If I remember correctly, I had Frank Allen

7

on the outer portion of the roof.

He was basically

8

just doing patching which was something he was

9

capable of.

Kevin was fairly new on.my crew.

He

10

had been with the company for awhile, so I basically·.·

11

didn't know what he could do, so I had him work with

12

me where I didn't have to devote my full attention

13

to having to run back and forth between two areas.

14

I felt confident with Frank so I let him do that.

15

You also have to bear in mind, you know,

16

it was probably 19 degrees out, 10- to

17

15-mile-an-hour wind.

18

hell.

19

those days that I honestly think that the

20

temperature had something to do with the situation.

21

People just weren't thinking.

22

line.

It was

proba~ly

I know it was cold as hell.
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2

Q

Let me ask you this, what time did you

start on the job?

Sometime early in the morning?

3

A

About 7:00.

4

Q

What work -- between 7:00 and the time of

5

the accident, did you and Kevin Barnes work together

6

that whole time?

7

A

Basically, yes.

8

Q

What work were you and Kevin Barnes

9
10

performing between the time you started and the time
of the accident?

11

A

Well, we had to get the metal up to the

12

roof.

13

level all the way up to the, I guess you can say,

14

eighth story.

15

proceeded to do all the metal work, which is like

16

the last item that you do on the job.

17

We had to physically move up from ground

Q

And then from there, we basically

What stage of the project -- what stage

18

was the project in on that morning on December

19

20th?

20

Magee to do?

21

A

22

How much work was left on the project for

Not much more.

We would have been done

that day to where we had no more work.
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1

actually going to pull off the job and go somewhere

2

else to work.

3

4
5

Q

At the time of the accident, you and Kevin

Barnes were working by that parapet
A

wal~,

correct?

I don't know if it would be a parapet.

6

was actually three walls in the center·of the

7

building which encloses you, and these are high

8

walls, 20-feet walls.

9

be is basically an opening to the rest of the roof

Where the fourth wall would

10

area, but you couldn't see anything because there

11

was mechanical equipment there.

12

basically enclosed in that area.

13

Q

It

So we were

How much of the time between 7:00 in the

14

morning until the time of the accident did you and

15

Kevin Barnes spend working in proximity to the shaft

16

that was the place of the accident?

17
18
19

A

You figure it happened around 11:30, two

hours, we were probably in that area.
Q

When you say "in that area", how close to

20

the shaft do you mean when you say working in that

21

area for two hours?

22

for two hours?

Were you working on that wall
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1

A

We were working on the counterflashing

2

which gets installed into the wall, and we started

3

at the far end of that area, and we worked our way

4

around.

5

Q

Let me ask you this, about how much time

6

had you spent working within that four ·to six feet

7

of that shaft by the time of the accident?

8

9

A

If I remember correctly, he fell around

11:30, probably 11:20 because it was, ironically

10

enough, it was the last piece of metal that had to

11

go in, and to install that piece of metal would have

12

took a matter of minutes.

13

Q

So with respect to all of the time you

14

were up on the roof, from 7:00 to about 11:20, about

15

ten minutes before the accident, was that work done

16

farther away from that shaft than four to six feet?

17

A

Yes.

18

Q

Mr. Hataloski, can you describe how the

19
20

accident happened?
A

Basically, like I said, we were working on

21

that last piece of metal.

22

metal, you have to be -- well, the metal is
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1

basically 12 inches off roof level, so you're

2

actually working in a squatted, a kneeling position

3

where some people actually sit down to do this.

4

Like I said, it was one of those cold

5

winter days, ice up on the roof, and here we've been

6

installing this metal as we came around through the

7

cooling tower.

8

wet, your knees are wet, basically that ten-foot

9

piece of metal straddled that opening or didn't

You know, granted, your boots are

10

really straddle.

11

near it to where he was between the wall and the

12

curb, which would have been the opening.

13

Kevin's end was probably right

Initially he was kneeling down, you know,

14

that was something that I said something to him

15

about staying low.

16

if it actually fit.

17

to pull it back out and fine-tune the cut, do the

18

field cut on the metal.

We dry-fitted the metal to see
It didn't fit properly so I had

19

When I started to do the cut, I was facing

20

him, and I could just, out of the peripheral vision,

21

basically see him go from a squatted position or

22

even before that, I seen him look over the shoulder
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1

and he sees the curb behind him with the .skid on

2

it.

3

sit on top of the skid, and when that happened at no

4

point in time did he have his baiance nor was his

5

buttocks high enough to clear the skid to sit on.

So he goes from a squatted position to go to

What happened was that his butt had

6
7

actually slid the skid back, and of course to go

8

from a squat to a seated position, at no point in

9

time had control of his balance.

He was basically

10

committed from the time he went from that squat into

11

the seated position, and when that skid shifted,

12

there was just no stopping him.

13

I put down what I was doing, trying to get

14

to him.

15

but there was just no way I could get to him fast

16

enough.

17

all I seen was boot laces.

18

Q

I couldn't have been six to eight feet away,

By the time I got close to where he was,
It was just too late.

Mr. Hataloski, clearly from your

19

description, the pallet, as you said, shifted when

20

Mr. Barnes moved back towards it.

21
22

THE COURT:

Is that what you mean when you

say "the skid", that's the pallet?

-217-

Jo~~

Hataloski - Direct

134
1

THE WITNESS:

2

BY MR. LUCHANSKY:

3

Q

Yes, the skid is the pallet.

Did you know, Mr. Hataloski, before that

4

pallet moved, did you know that ihat skid wasn't

5

secured?

6

A

No, I didn't know it was secured.

You

7

know, that whole area in that whole entire area

8

since day one has been a problem area on that site.

9

Everybody's been up in there.

Everybody's been up

10

in there damaging our work.

11

area to pull materials up through the building.

12

That was the only access point that they had.

13

Everybody uses that

Just by me being in there, you know, first

14

off, I was fed up with the project to begin with so

15

my attitude wasn't right.

16

subject with me, basically that area, that opening,

17

the whole job itself.

18
19
20

Q
with the
A

It was just a sore

Mr. Hataloski, why were you frustrated
projec~

at that point?

I had worked with that construction

21

company on two other occasions, and they want you to

22

go, go, go, but they don't give you no support.
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1

They always want you to do something for them

2

that's not within my scope of work.

3

Like in some situations, I had a job prior,

4

Georgetown University, I bumped into one of their

5

safety rails, and I continued to do my work, and

6

then here later, they called me down to the office

7

to say I disassembled their safety equipment where

8

all I did was bump into it and it fell down.

9

says, "Well, you disassembled it.

He

You failed to

10

reassemble."

11

installed, it was supposed to take 200 pounds of

12

pressure."

13

I said, "If that was properly

I had just bad blood you can basically

14

say.

15

do with me professionally.

16

guys, I come back with eight guys.

17

That is my personal note.

Q

That has nothing to

If I go out with eight

As of the time of this accident, had you

18

reported back to anyone at Magco about the condition

19

of that duct shaft?

20
21
22

A

Not specifically to the condition.

On new

construction, you always have something bad to say.
Q

I'm asking specifically --

-219-

John ::rataloski - Direct

136
1

A

I believe after the second day I might

2

have verbally had a conversation with Mike, the vice

3

president, but sometimes it•s just like talking to

4

yourself with some of these people, not saying

5

specifically with Mike, but with also the general

6

contractor.

7

Q

During the course of the week that you

8

were at the site, the holes on the roof, were they

9

covered at some point?

10

A

When I started up that job, I did a walk

11

through, and I specifically had them cover all of

12

the curb or roof openings with three-quarter

13

plywood.

14

attach it with and give them the power tools.

15

barely carne up with the plywood to do that.

16
17

Q

I had to actually give them the screws to
They

After that time, what happened to the

coverings on the holes?

18

A

It was like a circus.

19

Q

What do you mean?

20

A

The curbs belonged to the mechanical guys

21

that do the duct work.

22

the numbers, to do their inserts.
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1

the covers to keep our guys safe.

2

contractor wants it covered to keep it watertight at

3

the same time.

4

The general

Basically with the duct man, he'll come up

5

with a full set of numbers, he won't put that cover

6

back on because he's coming out tomorrow, so he

7

thinks, with something to put into it.

8

once he

9

adequate.

10

dro~s

that sleeve in there, that's not

The actual unit covering or a piece of

plywood needs to be there.

11

Was it my job to chase these contractors

12

around to say, "Hey, you do this?"

13

safety.

14

Q

over some of those holes?

16

that.

Strike that.

Strike

Did you or any other Magco employee ever

17

19

That's site

The general contractor wanted you to roof

15

18

And even

remove the plywood covers off of the shaft?
A

No, we had no need to.

Our work comes up

20

12 inches normally and stops.

21

safety devices are there for us.

22

the other contractors, but we have no need to
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1

disturb them.

2

Q

At some point that shaft had the plywood

3.

cover removed and obviously the pallet was placed on

4

there.

5

that pallet on the shaft?

6

A

Did you or any other Mag6o employee place

No.

Like I said earlier, that's a sore

7

area because people come up there and change that

8

because, like I said, this is where they haul

9

materials up through.

10

Q

Mr. 3ataloski, at any point, did you tell

11

the management at Magco that the plywood cover had

12

been removed f:rom that shaft and had been replaced

13

with a pallet?

14

A

Probably the only notification I gave

15

Magco was -- I was probably trying to deal with a

16

lot of this in-house within the general contractor

17

and myself, okay?

18

you're a superintendent.

19

problems in the field.

20

Like I said, you're a foreman,
I tried to resolve these

Now, I specifically, no, did not go back

21

and say to my boss, "Well, somebody pulled the cover

22

off.

11

-222-

John Hataloski - Direct

139
1
2

3

4
5

6
7

8

Q

Did you speak to the general contractor

about the cover on that shaft?
A

-Three days prior every day, every morning,

I'll get somebody on it.
Q

I'll get Pockets on it.

Who is speaking when you said, "I'll get"?

Who are you saying is speaking?
A

Steve.with Turner Construction, the

superintendent.

9

Q

Is that who you spoke to about this?

10

A

I spoke to him and his labor foreman which

11
12

he would have been the person to actually install it.
Q

And when you, at the beginning of this

13

project, when you said you physically gave the

14

screws and tools to the general contractor to have

15

them cover these holes initially, to whom

16

specifically, what individual did you give it?

17

18

A

foreman.

MR. LUCHANSKY:

19
20

21

It would have been Pockets the labor

That's all I have, Your

Honor.
THE COURT:

Cross-examination?

22
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1

CROSS-EXAMINATION

2

BY MS.

3

Q

PRE~SS:

.Mr. Hataloski, on the project on the AUSA

4

building; how long had you been on the roof doing

5

work on that project before the accident on December

6

20th?

7

A

That day?

8

Q

No.

9

A

10

Q

Right, approximately.

11

A

Honestly, I've been roofing so long I

·Just the complete project?

12

don't even count days that I've actually been on

13

there, not unless the boss starts saying you've been

14

there too long.

15

approximately a month.

16

Q

17

But I'm going to have to guess

About a month.
And Magco, you said, doesn't really have

18

superintendents, per se, like other companies.

19

is the next level above you in the chain of command?

20
21
22

A

Who

It would have been the vice president

which would have been Mike Gaulin.
Q

Mr. Gaulin is the president now, and he
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1

was the vice president back in

2

A

3

Q

4
5

No, this would be his brother.

.Oh, I see.
And did Mr. Gaulin, the vice president,

also work on his own projects as foreman?

6

A

Yes ..

7

Q

And the time that you were working on the

8

AUSA building, did he have his own projects that

~

were going on?

10

A

Honestly, I can't remember that far.

11

Q

Do you remember if he ever visited the

12
13

site where you were working on the roof in Arlington?
A

I think if I'm correct, probably three

14

times.

15

longer than a month.

16
17

Q

The more I think about it, I was there

The beginning of November, does that sound

about right that you started work?

18

A

It could be.

19

Q

Were there any other foremen that were

20

working on that project for Magco?

21

A

Not during the time I was there.

22

Q

Now, with regard to the hole that was on
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1

the roof, it was your understanding that the general

2

contractor_was mainly responsible

3

the roof but that you

4

men.

5

Turner,

6

concern about that opening on the roof; is that

7

correct?

wer~

for_t~e

safety on

responsible for your

You said you had told the general contractor,
it~

representative, several times about your

8

A

Yes.

9

Q

What was your concern about that opening

10.

on the roof?

11

A

It's a fall hazard.

12

Q

It dropped like seven stories all the way

13

to the bottom?

14

A

It's non-stop, yes.

15

Q

Were you concerned for the safety of the

16

men you were working with?

17

A

Yes.

18

Q

And '"hen you had asked a few days before

19

to have that problem covered, had you discussed the

20

specifics of how you thought that it should be

21

covered?

22

A

Well, leading up to that, Steve raised, I
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1

think it was a day or two before the accident, we

2

were

3

with new roofs, especially with a lot of people

4

working on the roof.

5

6

troub~~~hooting.leaks

Q

And this is Steve Smith, the

superintendent for Turner?

7

A

8

·was he's got

9

and you always have leaks

Yes, for Turner.
l~aks

And his biggest issue

everywhere.

Of course you're

going to have leaks, you've got all these roof

10

openings up there, all these mechanical openings

11

with no covers on them.

12

leak, and he said to me, "Well, can't you makeshift

13

do something, put a piece of insulation and a piece

14

of rubber to keep the water out?"

15

specifically told him, I said, "Now, you're creating

16

a blind hazard."

17

Yes, it's going to

That's where I

It's one thing to see a skiq or something

18

over top that don't look right, but if you drape a

19

piece of rubber over top a piece of insulation, it

20

looks like a table.

21

stepping on to it to reach for something, and he

22

just goes right through it.

I could just see· somebody
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1

2

resolve the leaking problem.
Q

~~~~

on

th~t d~y

when

you_w~~~-

3

troubleshooting for the leaks, were you at the

4

bottom of the shaft looking up to find out where the

5

leaks were· coming from?

6

7

A

No, that's only done one floor below, and

I was on seven, I believe.

8

Q

So you were underneath the roof opening?

9

A

Mm-hmm.

10

Q

And at that time, what was covering the

11
12

opening of the shaft?
A

Honestly, I can't remember, because, like

13

I said, that a:r:ea changed so much.

And when I did

14

look at it, it's not like I looked-- we were off to

15

the side troubleshooting a leak, not specifically

16

that area, so it's not like I had a clear view

17

straight up.

18

Q

Do you ever recall before December 20th of

19

seeing the skid or the pallet that you've described

20

over top of the opening on the roof?

21
22

A

I've seen that area set up in so many

different ways.

One time they had a scaffold around
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1

it with a beam on it.

2

concrete blocks standing up with a beam on it.

3

Q

Other times, they just had

Do you recall that the skid ever being on

4

top of it within a few days before the accident

5

happened?

6

A

I remember that hole being wide open a

7

good percentage of the time.

8

that somebody took the time to put that skid on

9

there.

10

Q

I'm actually

sh~cked

So to your recollection, when was the

11

first time that you saw that there had been a skid

12

placed over that open hole?

13

A

The morning of.

14

Q

When you got up to the roof that morning

That morning.

15

you told your men to be careful around that shaft,

16

didn't you?

17

A

Well, first off, the configuration of that

18

opening that morning was there was probably a

19

ten-foot I-beam with four concrete blocks.

20

put two on either side, stood them on top of each

21

other, and then put the beam across it like a

22

balancing act, there was just no way that we were
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1

going to be kneeling in that area with that beam to

2

where all you'd have to do is rock backwards to

3

where you would bump into it, and now, you've got a

4

ten-foot beam on you?

5

Q

.

My question is, did you warn the other

6

employees, Kevin Barnes and Frank Allen, to be

7

careful working around that hole?

8
9
10

A

Yes, specifically prior to going in there

to even move the beam.
Q

And

~hen

you got up to the hole and you

11

saw that there was this pallet on there and the beam

12

was on top of it, when you saw the condition of the

13

hole, did you tell your employees to be careful

14

around the hole?

15

A

Yes.

16

Q

Now, when you were up there and looking at

17

the hole, did you make your helpers aware that there

18

was nothing there except for that skid or pallet and

19

then there was a part of the hole, if you recall,

20

that that had a piece of small plywood that was

21

attached down?

22

A

Initially when we moved the beam, I made

-230-

John Hataloski - Cross

147

1

them aware of the hazard when we moved the beam,

2

which is a given because we had moved materials up

3

and down through that area.

4

there, and I said something to them the first thing

5

that morning.

6

So we know it was

Now, when it comes to the skid, like I

7

said, this had been a sore area with me, I said

8

something to them three days prior.

9

concerned, I was going to do what I had to do and

As far as I was

10

stay as far away from that opening as I could.

11

I just wanted to get done and leave that job.

12

Q

Well, you knew you all were going to have

13

to work very close to the edge of the shaft opening,

14

which is just a couple of feet or less between the

15

shaft opening and the wall, right, to the flashing?

16

A

Mm-hrnrn.

17

Q

And when you say that there was a sore

18

spot, that pallet that was on there, you didn't

19

think that was screwed down, did you?

20

A

I didn't know.

I didn't check it.

21

said, I tried to stay as far away from it as I

22

could.

Maybe

Like I

honestly deep down in my heart, I
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1

know I should have checked it.

2

checked it.

3

Q

I wish I would have

So you're saying that you had your

4

employees work around that but you had no knowledge

5

if that skid was just placed on there or if it was

6

secured with screws?

7

no knowledge of that whatsoever?

You didn't investigate and had

8

A

No.

9

Q

And the skid, do you remember that that

10

didn't fully cover the hole, it wasn't big enough to

11

fully cover the hole?

12

A

Like I said earlier, I really didn't focus

13

my attention there.

To do what I had to do, I moved

14

the beam, and tne beam was not on top; it was

15

freestanding.

16

Q

On the cinder blocks on either side?

17

A

Yes.

18

Q

Let me just show you Exhibit Number 1, the

19

photographs.

20

direct your attention to these four photographs, A

21

through D.

22

bit about what the top of the roof looked like on

Now, Exhibit Number 1, I'm going to

Does that refresh your memory a little
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1

·oecernber 20th after the accident?

2

A

Mm-hrnm.

3

Q

Does that look about right to you?

4

A

Yes.

5

MR. LUCHANSKY:

6

THE WITNESS:

7

THE COURT:

12

Well, the question was after

the accident.

10

11

Well, of course the skid

would have been on top of it.

8

9

Objection.

BY MS. PREISS:
Q

You were up on the roof after the

accident, weren't you?

13

A

Yes.

14

Q

And you talked to David Cline and the

15

police detective when you got there?

16

A

Yes.

17

Q

By looking at photograph B and C, besides

18

the skid not being on it, this piece, shorter piece

19

of plywood, do you recall that being on there when

20

you started work that morning, if that was attached?

21
22

A

I believe so.

Yes, it was because after

the fact when everybody was up top there, they were
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1

making

2

was screwed down with the same screws I gave them.

3

So that was one of the original boards, I believe.

4

Q

to where it was screwed down, and it

Now, this pallet right here, if that had

5

been screwed down, would you have been able to see

6

if there were screws in it?

7

A

Not at the time just because of the simple

8

fact is the pallet is assembled with fasteners, so

9

there's always going to be exposed fasteners.

10

I said, I really didn't even check that area.

11

Q

Like

You .remember talking to David Cline, the

12

compliance officer, and giving a statement to him

13

very soon after this happened?

14

A

Yes.

15

Q

And I'm going to -- tell me if this sounds

16

like what you said -- I'm reading from the second

17

page -- when

18

over the piece or opening at the point, and you said

19

"Yeah, the skid and that piece of plywood."

20

said, "Just the skid?".

21
22

M1~.

Cline asked you was there any cover

He

And you said, "Exactlyn.

"The skid was -- I think this is
Mr. Cline's statement -- skid was 42 inches by 42
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1

inches, the opening was 53 by 57 inches, and the

2

small piece of plywood covering the one side which

3

was 22 inches wide.

4

got 32 inches.

5

the one end of that curb and a 42-square skid

6

sitting on it?"

If you take that away, you've

There's ·still a bit of overhang on

7

And your response, "There would have been

8

some kind of miscellaneous board, know what I mean,

9

because we had moved the beam, we moved the blocks

10

because that was a hazard within itself.

11

when you were made aware the two gentleman that were

12

right there, which were my two helpers, were also

13

made aware that nothing was there.

14

That's

Also the day before the accident, Kevin

15

and myself were conducting an electrical or assured

16

grounding program, and we were on the floor under.

17

We were troubleshooting that rainy day also while ·we

18

were repairing our floor, and w.e just looked up the

19

shaft the day before, and we talked about it."

20

"What did you say?"

21

And your response, "Well, basically that

22

it was there and that we would try and that he
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1

wanted -MR. LUCHANSKY:

2
3

This document is in evidence.

object at this point.

4

THE COURT:

Your Honor, I'm going to

I don't understand the purpose

5

of reading this either.

6

his recollection, why don't you show it to him,

7

although he's not indicated any inability to

8

recollect, but if there's a specific question.
MS. PREISS:

·9

If you're trying to refresh

It's actually a prior

10

statement, and I wanted to see if he indeed made

11

that.

I'll cut it off at that point.
BY MS. PREISS:

12

13

Q

That section about how you got up there

14

with your two helpers, was that Mr. Barnes and

15

Mr. Allen you were referring to?

16

A

Yes.

17

Q

And that statement was, "We were made

18

aware that nothing was there."

19

that, that nothing was there?

20

MR. LUCHANSKY:

What did you mean by

Objection because she

21

hasn't established at this point whether he recalls

22

making those statements or not.
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1
2

THE COURT:
statement.

3

BY MS. PREISS:

4

5

Ask him first if he made that

Q

Do you recall making those statements to

Mr. Cline back in December of 1996?

6

A

I

can remember when Mr. Cline was asking

7

me questions about that.

I couldn't even remember

8

that there was that attached piece of plywood to

9

it.

When I was talking to him, I was just, like I

10

said, so frustrated with the project.

11

one of the guys fall, and you want me to get into

12

the specifics?

13

could care less about the job or the situation.

14

only care about the guy that fell.

15
16

Q

I think at that point in time I

conducted January 21st out at Magco?
A

This was the second one?

18

Q

This was a later one.

20

I

Well, this interview was actually

17

19

I just had

This was a more

extensive taped interview; do you remember that one?
A

Like I said, when I first went into that

21

area, my concern was the beam and the blocks.

22

I said, by that curb being a sore area with me, I
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1

really didn't even focus too much attention into how

2

it was set up.

3

I can't remember if it was a skid.

I guess my question to you is, when you

Q

4

got up there on the roof you're saying that you

5

didn't know that that pallet was just lying there

6

and was not secured at that time?

7

A

No, I didn't know.

8

Q

Is it that you just don'.t remember or you

9

specifically say that you didn't know --

10

THE COURT:

I think he's already testified

11

that he didn't know and he didn't check.

12

that he says that he wishes he had.

13

THE WITNESS:

14

THE COURT:

15

THE WITNESS:

16

MS. PREISS:

I think

Correct.
I heard that.
Thank you.
Court's indulgence for one

17

moment.

18

defense exhibit number -- John Hataloski's interview

19

statement?
THE COURT:

20
21
22

May I inquire with the clerk?

Is there a

There were two documents

marked.
MR. LUCHANSKY:
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1

simply marked for identification.

2

MS. PREISS:

3

Commonwealth's Exhibit Number 4.

4
5

(Thereupon, a document ·was marked as
Barnes Exhibit Number 4 for Identification.)

6
7

Well, I'll mark them as

BY MS. PREISS:
Q

I'm going to show you an eight-page

8

document that we've marked as Exhibit Number 4.

9

you please take a look at that and tell me if you

10

recognize that interview statement?

11
12

Can

MR. LUCHANSKY:

Objection, Your Honor.

The question is whether he recognizes this document?

13

THE COURT:

The question is whether he

14

recognizes the document; that's correct.

15

Objection's sustained.

16

THE WITNESS:

17

BY MS. PREISS:

Yes.

18

Q

Have you seen that document before?

19

A

Yes.

20

Q

And is that what David Cline gave you to

21

review after he had the interview with you in

22

January of 1997?
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1
2

A

Now~

is this from the original?

You'll be

surprised how many statements I gave.

3

I

understand.

I think if you look at the

4

first page, it tells you the date that he talked to

5

you.

6

A

Okay.

7

Q

And he carne out to Magee; does that sound

8

familiar?

9

A

Yes.

10

Q

And did he send you a copy of that

11

statement -- he tape recorded it, typed it up, and

12

Mr. Cline sent it to you?

13
14

A

I do not remember receiving a copy of

this, no.

15

Q

Have you seen that before?

16

A

Yes,

17

Q

Could you take a look at it and tell me if

I

have.

18

that would accurately reflect the interview that you

19

had with Mr. Cline on that date that's reflected

20

there, January 23rd, 1997?

21
22

A

I can roughly look at it and I would say,

yeah.
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1

Q

Well, take a few minutes if you need to

2

look at it, sir.

3

but you have looked at that before?

4

A

Yes.

5

Q

I mean,

6
7

just within the past few weeks

you've seen it, right?
A

8
9

understand it's a long document,

I

Mm-hnun.
Your Honor, I guess I'm

MR. LUCHANSKY:

just going to object that it's established already.

10

It appears that he didn't review it at the time or

11

near the time.

12

THE COURT:

But he's seen it since, and

13

he's seen it recently.

14

question's going to be yet so let's wait and see

15

what the question is.

16
17

I don't know what the

BY MS. PREISS:
Q

I'd like to direct your attention to the

18

fourth page of this document, the third paragraph

19

where there's a question that says: "When did you

20

become aware of the duct opening that was covered

21

with the wooden pallet? "

22

MR. LUCHANSKY:
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1

object to asking questions from this document which

2

hasn't been established yet by the witness as being

3

authentic or the record that he gave.

4

inappropriate.

5

THE COURT:

I think it's

Are you using it for·

6

impeachment purposes or refreshing whether it

7

accurately reflects the statements that he made?

8
9

MS. PREISS:

Well, I thought I did ask him

that.

10

THE COURT:

11

BY MS. PREISS:

12

Q

I don't think he responded.

Mr. Hataloski, having reviewed this

13

document recently and having seen it before and

14

looking at it today, do you believe that it

15

accurately represents the conversation that you had

16

with Mr. Cline?

17

please do.

And if you need to take some time,

18

A

No.

19

Q

You think it did not accurately reflect

20

21
22

your conversation with Mr. Cline?
A

Like here where it says, "When did you

become aware of the duct opening was covered
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1

with the wooden pallet?"

2

situation with the pallet being over there, I'm

3

basically thinking on the 15th and 16th, I can't say

4

if it was because I wasn't in that area.

5

was an unsafe area.

6

Q

He was talking, in that

I know it

What I'm basically asking is, the words

7

that are down on_ this paper that were recorded down,

8

do you have any reason to believe that these were

9

not accurately written down?

10
11

I understand that you

might be interpreting this in one way.
A

Honestly, I think I had an attitude.

I

12

was giving him answers that he wanted to hear but I

13

wasn't giving truly specifics because like where he

14

said here, "When did you become aware of the wooden

15

pallet that was covering it?"

16

it, I would

17

ha~e

Now, that I look at

to say the morning of.

THE COURT:

But the question is not what

18

you're saying now.

The question is, looking at that

19

-- and whatever attitude, however you answered the

20

questions then, does that look like it's a fair

21

transcription of the questions that were asked and

22

the answers you gave then?
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I'm going to have to say yes.
That's the only question.

3

understand that your answers may be different now

4

but that's fine.

5
6

I

BY MS. PREISS:
Q

And on the following page towards the

7

bottom just one paragraph up, the question was

8

about, "Is it possible you talked to Mr. Smith about

9

the covering -- about covering those openings on the

10

the other side of the roof and not the openings that

11

the employee fell through?"

12

recorded as coming from you, "I know exactly I told

13

him to cover that duct shaft hole specifically

14

because we talked about it.

15

to those two out there in the open area."

16

accurately reflect what you told Mr. Cline?

17

MR. LUCHANSKY:

And the statement was

I showed him what I did
Does that

Objection, Your Honor.

18

I'm not sure that this is now being used for.

19

impeachment purposes.

20

THE COURT:

What is it used for?

21

MS. PREISS:

22

that he told them to cover it.

I think he's already said

-244-

John Hataloski - Cross

161
1

MS. PREISS:

Well, I think now he's

2

saying his knowledge was he didn't really know

3

anything about that opening until the morning of.

4

All right.

5

BY MS. PREISS:

6

Q

I'll move on.

When you went up to the roof· that morning

7

and saw that the skid was over the hole with part of

8

the hole covered with the plywood, did you think to

9

yourself that that was fall hazard?

10

A

Like I said, that morning it was cold.

11

Our minds were focused on getting the work done and

12

getting out of there.

13
14

Q

I understand.

I'm just asking in your

mind if you saw that as a risk.

15

A

Probably.

16

Q

And you had instructed Mr. Barnes to work

17

in that area between the wall and the edge of the

18

duct?

19

flashing; is that correct?

20

That's where he needed to be to do the

A

As we came around the inside perimeter of

21

that area, basically, I didn't tell him where he

22

needed to be.

As we moved around this area, it was
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1

basically I led and he followed.

2

of the piece of metal, and I was at the other, and

3

the metal is 10-feet long.

4

He was at one end

But is that where he needed to be in that

Q

5

small space to do the job, to put that flashing

6

there?

7

A

Yes.

8

Q

Do you recall -- I know you talked to a

9

lot of people about that after the accident, but do

10

you recall talking to a police detective and

11

explaining to him what happened on that roof, and do

12

you recall describing the beam that was over the

13

hole as a visual barrier basically to alert people

14

of the hole?

15

A

He was seeing it, yeah.

16

they call that, no.

17

wouldn

18

Q

19

1

t

If that s what
1

That was just a hazard.

I

call that a visual barrier.
I m sorry.
1

You thought the beam itself

was its own hazard?

20

A

Yes.

21

Q

And you and one your men moved that beam

22

before you starting working around the hole?
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1

A

Yes.

2

Q

Because that was the only way that you

3

could get access?

4

A

Correct.

5

Q

The beam actually extended over the hole?

6

So this is the wall and this is the edge of the

7

hole, the bottom is blocking the --

8

A

No, it actually paralleled the wall.

9

Q

It paralleled the wall.
Were you or any of the Magee employees in

10

11
12

any kind of safety harnesses that morning?
A

No.

It was one of them days where we're

13

doing what we had to do, we were kneeling and

14

squatting.

15

walls around us, 20-feet tall.

16

hazard wasn't the thing that was in front of our

17

minds.

18
19

Q

The situation we were in, we had three
The fall

But indeed, that's what happened to Kevin,

he fell down that hole?

20

A

Yes.

21

Q

And there was no guardrail, also, around

22

that hole when you were working there that morning?
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1

A

No, ma'am.

2

Q

And the pallet didn't have the word "hole"

3

written on it, did it?

4

A

No.

5

Q

And ::o your recollection, was there some

6

space that the pallet didn't cover that was kind of

7

over part of the hole?

8
9

A

Honestly, I can't tell you.

It's almost

like a mental block any more.

10

Q

Was Mr. Gaulin, the vice president, aware

11

that you were going to be finishing up the job that

12

day?

13

A

Yes.

14

Q

I mean, you spoke with him on a regular

15

basis, didn't you?

16
17

A

Basically every morning all the foremans

talked to the vice president or with the president.
Q

18

So if there's anything that you can't

19

handle, that's the opportunity to talk to him about

20

it?

21

A

Correct.

22

Q

But with regard to safety issues, that
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1

was in your purview as a foreman on the job to take

2

care of that, wasn't it?

3

A

Yes.

4

Q

So if you had an issue, you would go to

5

the general contractor or take care of it yourself?

6

Is that the way it works?

7

A

Correct.

8

Q

Ahd covering that hole, you could have

9
10
11

found a piece of plywood and screwed that down if
push came to shove?
A

On that jobsite, you're not finding

12

plywood.

13

call for any so I didn't have any on-site.

14

like any contractors or subcontractors are going to

15

give you materials.

16

barely kept any materials.

17
18

Q

Unfortunately, my scope of work didn't
It's not

And that general contractor

There had been plywood over that hole at

one point, hadn't there?

19

A

Correct.

20

Q

And wasn't that later found, that piece of

21
22

plywood?
A

That, I don't know.
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1

Q

And the day that the compliance inspector

2

came up, plywood was put over the hole after

3

Mr. Barnes fell through; do you remember that?

4
5

A

I

remember they were talking about going

up to cover the hole, yes.

6

Q

So it was available around the area?

7

A

I

guess in that situation, if you were a

8

subcontractor, wouldn't you want to help?

9

to leading up to that event, it would be like

10

pulling teeth.

11

except a hard time.

12
13

Q

But prior

Nobody gives anything away any more

And you had problems with Steve Smith

before in not taking care of safety issues for you?

14

A

Correct.

15

Q

And you were working for Magco when you

16

did these other projects with Turner Construction?

17

A

Yes.

18

Q

So had Mr. Gaulin been aware that there

19

had been some prior problems working with Smith and

20

them cooperating on safety issues?

21
22

A

Like I said, we tried to handle a lot of

our problems in-house, and probably a lot of the
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1

discussions I've had with Steve probably is not

2

common knowledge to the vice president or president

3

not unless I offended him.

4

in the field.

We tried to work it out

5

Q

And that's what Magco tells you to do?

6

A

Basically, I'm not going to say we were

7

trained, but all of his foremen are top-notch

8

individuals.

9

think for ourselves.

This is why we go to seminars, to
It's got to be a big problem

10

before you go to the boss.

11

educated.

12

boss up every ten or fifteen minutes, I've got this

13

problem.

14

time I think I got bitten.

That's why we've been

Nothing worse than having to call the

Creatively, we make it go away except this

15

MS. PREISS:

16

Nothing further. Thank you.

17

THE COURT:

18

MR. LUCHANSKY:

Yes, briefly, Your Honor.

BY MR. LUCHANSKY:

20

22

Any redirect?

REDIRECT EXAMINATION

19

21

One moment.

Q

Mr. Hataloski, you testified that

generally it's your -- you try to resolve whatever
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1

conflicts you can in the field regarding safety.

2

there is a conflict regarding safety that you can't

3

handle, though, do you go back to the company to

4

talk to somebody there?
A

5
6

If

Yes, or just by simplicity of calling them

on a cell phone which is provided by the company.

7

Q

Who would you call?

8

A

Either Mike or Mark, whoever has the most

9

knowledge of that project.
Q

10

11

And Mike is Mike Gaulin, the vice

president?

12

A

Yes.

13

Q

And Mark is Mark Gaulin, the president of

14

the company?

15

A

Correct.

16

Q

And you have done that in the past,

17

haven't you?

18

A

Yes.

19

Q

Now, did the company

but you didn't do

20

that with respect to this problem on this shaft, did

21

you?

22

A

I didn't anticipate anybody falling
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1

through it.

2

Q

So the answer is no?

3

A

No.

4

Q

Has Magco provided you with any

5

instruction regarding whether you are supposed to

6

work around hazards?

7
8

9
10
11

A

Every individual knows -MS. PREISS:

Your Honor, I think this is

outside the scope.
THE COURT:

It is outside the scope.

She didn't ask anything about training.

12

MR. LUCHANSKY:

13

THE COURT:

That's all I have.

Let me ask you one question.

14

You said that this had been a problem, and you had

15

been concerned about it, and you complained to the

16

general contractor's representatives there about the

17

safety,· about it not being the appropriate covering

18

for the holes in this one particular prior to

19

December 20th; is that correct?

20

THE WITNESS:

21

THE COURT:

22

Mm-hmm.
When you arrived on the

morning of December 20th and it was cold, windy, and
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1

icy up there, and you saw the condition -- as you

2

said, you didn't check to see whether the pallet was

3

nailed down or screwed down or not, did you?
Did you have the authori t·y to say, "I'm

4

5

not going to have my men work up there" and say,

6

"This is an unsafe c9ndition, and we're not ·working"?.
THE

7

Yes, I do have the

~viTNESS:

8

authority to do ·that, but I·'m. thinking this is my

9

last day, I'm going to get it done, get out of

10

there, and move on to another project.

11

want to have to mobilize, go to another project, and

12

then have to come back.

13

thinking production.

14

THE COURT:

15

safety or hazards?

16

getting it done?

I was just basically

That was the bottom line.
You weren't thinking about
You were just thinking about

THE WITNESS:

17

Not that morning in that

18

situation.

19

done, let me get out of here.

20

THE COURT:

21
22

I didn't

I was just so far frustrated, let me get

Any questions based upon the

Court's questions?
MS. PREISS:
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1
2

THE COURT:
sir.

You're free to go.
MS. PREISS:

3
4

All right, thank you,

Your Honor, I'm sorry, I

would ask him to remain subject to rebuttal.

5

THE COURT:

All right.

You may need to be

6

called upon to testify again, so you need to remain

7

outside just a little while longer.
(Thereupon, the.witness was excused from

8
9

10

the witness stand at approximately 3:27 o'clock
p.m.)

11

THE COURT:

12

MR. LUCHANSKY:

13

(Thereupon, the witness took the witness

Call your next witness.
I call Mark Gaulin.

14

stand at approximately 3:28 o'clock, p.m. after

15

having been previously duly sworn by the clerk.)

16

DIRECT EXAMINATION

17 ..
18
19

BY MR. LUCHANSKY:
Q

Mr. Gaulin, please state your name and

your current employment.

20

A

Mark Gaulin, Magee Incorporated.

21

Q

What position do you hold?

22

A

I'm the president.
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1

Q

And do you own the company?

2

A

Yes, sir.

3

Q

How long have you held those positions?

4

A

Approximately 13 years.

5

Q

How long have you been working in the

6

roofing industry?

7

A

Approximately 23 years.

8

Q

Before the time you

9

c~me

to own· Magco,

what was your experience in roofing?

10

A

I worked with another roofing firm.

11

Q

For that whole time?

12

A

The whole 23 years I've worked with two

13

14
15
16

17
18

different firms, two other firms.
Q

Approximately how many roofing projects

does Magco do per year?
A

Actual projects, probably 30 to 40

projects.
Q

Mr. Gaulin, could you explain to the

19

Court -- the Court has heard the testimony regarding

20

some of the safety programs you have.

21

anything else that you wish to describe to the Court

22

regarding emphasis that Magco places on providing
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1

safety to its workers?

2
3

MS. PREISS:

Your Honor, I'm going to

object to the form of that question.

4

THE COURT:

5

BY MR. LUCHANSKY:

6·

Q

Objection's sustained.

Mr. Gaulin, can you please explain the

7

safety program that Magco has?

8

MS. PREISS:

I'm going to ask him to be

THE COURT:

Related to fall safety since

9

specific.

10
11

there are obviously over types of safety.

12

BY MR. LUCHANSKY:

13

Q

14

protection.

15

A

The safety programs regarding fall

At the beginning of the orientation of all

16

employees, we go through a fall protection video and

17

review the potential falls and hazards.

18

in-house safety meetings, some of them subject to

19

fall protection by the third parties.

20

We conduct

Superior Safety handles our exterior

21

safety inspections and has assisted us in building

22

our safety manuals.

And we also utilize the
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1

products and services by the NRCA and our local

2

association who also conducts training seminars that

3

we send our men to.

4

Q

In addition to the training that you do

5

for employees at orientation, what training do you

6

provide with regard to fall protectiori during the

7

course of their employment?

8

9

A

It would be handled by -- Superior Safety

would come in on a Saturday, and they would conduct

We have done those

10

a three- or four-hour class.

11

courses specifically for fall protection, and the

12

local association also conducts those types of

13

classes normally annually.

14
15
16
17
18

Q

Are all Magee's

who's required to

attend these seminars?
A

All foremen are required to attend and the

majority of field employees.
Q

Now, in addition to the -- if field

19

employees do attend or choose to attend, are they

20

paid for their time?

21

A

Yes, sir.

22

Q

In addition to the training, does Magco
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1

make any effort to try to inspect the sites to make

2

sure that the employees are complying with the

3

training and safety requirements?

4

A

We go to all of the sites.

Either myself

5

or my brother Michael will go to the projects and

6

inspect them for safety and quality and performance.

7
8

Q

Has Magco retained any independent

companies to perform inspections of the sites?

9

A

Yes, sir.

10

Q

Can you describe with whom you've

11
12

contracted and what they do?
A

Superior Safety provides an independent

13

service that arbitrarily inspects our projects and

14

provides us an inspection report and treats it as if

15

'it was an OSHA inspection and go over their findings

16

with the foremen prior to leaving and a list of

.17

recommendations and corrections on those projects .

18

Q

How long has Magco retained this company?

19

A

Approximately seven years.

20

Q

Have Magee's efforts at providing safety

21
22

training to its employees been successful?
A

We think so.
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1

Q

Have you had any, other than the accident

2

at issue here, has Magee had any other accidents

3

since that time?

4

MS. PREISS:

5

THE COURT:

6

MS. PREISS:

7

Excuse me?
Relevance of wh~t's happened

since the accident.

8
9

Relevance, Your Honor.

THE COURT:· I think prior incidents would
be admissible in connection with

probably by the

10

closing party, but I don't think the fact of whether

11

there's been any incidents subsequent would not be

12

relevant so the objection's sustained.

13

14

BY MR. LUCHANKSY:
Q

Mr. Gaulin, at the time of the accident,

15

what was Magee's worker's compensation rating

16

prior to the accident?

17

MS. PREISS:

18

THE COURT:

Your Honor, relevance.
What's the relevance?

They

19

may have been safe every other day of every other

20

minute of every other year but the issue is what

21

happened on this particular day.

22

sustained.
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1

MR. LUCHANSKY:

Yes, Your Honor, although

2

if I may, ultimately as I mentioned in my opening

3

argument, the legal issue involves the question of

4

the safety efforts that were mad·e and anything that

5

goes to the adequacy of the safety efforts
THE COURT:

6

Because an insurance company

7

may have rated a particular business in a certain

8

manner does not.go to safety.

9

and all these other things do, but I don't think the

Obviously training

10

issue of what their insurance rate is relevant so

11

the objection)s sustained.

12
13

BY MR. LUCHANKSY:
Q

Mr. Gaulin, in the two years prior to the

14

accident, had Magco had any other fall protection

15

accidents?

16

A

No, sir.

17

Q

Mr. Gaulin, does Magco provide any

18

instruction to its employees regarding working

19

around safety hazards?

20

A

Sure.

21

Q

What does Magee tell its employees

22

regarding working around safety hazards?
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1

A

There's published criteria about working

2

around hazards that we stress.

3

manuals and safety manuals, it's all required

4

reading.

5

Q

As far as their

What if employees are uncomfortable about

6

doing any of the jobs that they're instructed to

7

perform?

8
9

A

If they feel -- and they're even told this

in the first week of work -- if they feel they're

10

being forced into an unsafe situation, they are

11

allowed to refuse to do that work, just as John said

12

that he had the right and authority not to work if

13

he felt he was in an unsafe situation.

14
15
16

Q

Can you describe the duties of a foreman

at Magee at or about the time of this accident?
A

A foreman would be given a project that

17

was already secured, negotiated, and contracted, and

18

products specified and submitted, and they would be

19

given the project and a crew of men to perform the

20

duty of installing that system.

21

22

Q

Does a foreman have any responsibilities,

any duties, involved in the management of the
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1

company?

2

A

No.

3

Q

Does a foreman have any duties -- you

4

heard Mr. Hataloski speak about internal projects

5

superintendents.

6

the project superintendent?

Does Magco have the position of

7

A

Nope.

8

Q

Does a foreman at Magee assume the

9
10

responsibilities of a project superintendent?
A

The foreman at Magco answered to what we

11

call operations manager who is my brother, who is in

12

charge of all the field operations and in charge of

13

all the foremen.

14

guess because of his stature in the company, the

15

label of superintendent for him would possibly be

16

belittling.

17

Q

Was Mr. Hataloski a safe foreman?

18

A

Yes.

19

Q

Did Mr. Hataloski have additional safety

20
21
22

They answer directly to him.

I

responsibilities because of his safety record?
A

Yes, his knowledge of the requirements and

regulations led us to believe that he was the
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1

pinpoint for any specific questions for the other

2

foremen as far as regulations and requirements.

3

he also followed up on the foremen and

4

weekly safety tool-box meetings.

ensu~ed

And
their

5

Q

How was Mr. Hataloski's record?

6

A

Perfect.

7

Q

Did he have any accidents?

8

A

No, sir.

·g

Q

How would you rank Mr. Hataloski in terms

10

of a foreman -- in the safety of the foremen that

11

Magco had?

12

A

He was the best one we had.

13

Q

Mr. Gaulin, if Mr. Hataloski had any --

14

was Mr. Hataloski expected to try to resolve safety

15

issues on the job if he could?

16

A

Normally, yes.

17

Q

If there were problems that he couldn't

18

resolve, did thE: company instruct him to contact the

19

company?

20

21
22

A

If he needed support to solve an issue, he

would quickly call.
Q

Mr. Gaulin, did anyone at Magee, other

-264-

Mark Gaulin - Direct

181

1

than those three employees who were on the roof that

2

day, did anyone else at Magco know that there was

3

any kind of a problem with that shaft duct opening

4

prior to the day of that accident?

5

A

6
7

MS. PREISS:

THE COURT:

12

Objection's sustained.

He can

testify as to his knowledge.

10
11

Your Honor, I'm·going to

object to how he knows.

8
9

Not that I'm aware of.

BY MR. LUCHANSKY:
Q

Mr. Gaulin, you're the owner and president

of the company?

13

A

Yes.

14

Q

Do complaints about safety at a project --

15

when complaints are made by a foreman about problems

16

of projects, are yoti ordinarily made aware of those

17

projects?

18
19
20

A

If there are complaints, I'll be made

aware of them.
Q

I'm very hands-on.

Were you informed of any safety issues or

21

any safety problem at this project

22

shaft duct opening prior to the time of the accident?
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1

A

No.

2

Q

Mr. Gaulin, you participated in a closing

3

conference with David Cline, correct?

4

A

Yes.

5

Q

What discussion did you have with

6

Mr. Cline during that closing conference?

7

Mr. Cline discuss with you his --

8

MS. PREISS:

9

THE COURT:

10
11
12
13

Did

Objection, leading.
Sustained.

BY MR. LUCHANSKY:
Q

What discussion did you have with

Mr. Cline?
A

Obviously, we went over the case in a

14

normal close-out that's procedural with OSHA or

15

VOSH, that the officer and the company have a

16

close-out conversation, and we pretty much went over

17

the reports that he had from Hataloski and the

18

officer of Arlington County and whatever other items

19

that he had reviewed, including our safety manuals

20

and films and all that.

21
22

At the end of that meeting, Mr. Cline told
me that he felt it was going to be his
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1

recommendation not to cite Magco for any

2

wrongdoing on this site.

3

He also did say that --

Your Honor, obj~ction to

MS. PREISS:

4

hearsay and relevance as to what was in regard to

5

citations.

6

THE COURT:

7

MR. LUCHANSKY:

What is the relevance?
Your Honor, this is a

8

Commissioner's witness, and we think it goes as to

9

credibility.

10

THE COURT:

But you didn't ask him about

11

that.

12

him and he said something different.

13
14

·

I mean, it goes to credibility but you asked

ask him about that when he was on the stand.·

The

objection's sustained.

15
16

But you didn't

BY MR. LUCHANKSY:
Mr. Gaulin, how would you describe Magee's

Q

17

level of commitment to providing safety to its

18

employees?

19

MS. PREISS:

20

THE COURT:

Objection, relevance.
I think it's clear.

I don't

21

think -- frankly, I don't see that as being an

22

issue.

There's the training, there's all those
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things.

2

been produced by the petitioner in this case that

3

there was any lack of either a commitment to safety

4

corporate-wide or a training safety.

5

that what happened on this particular day at this

6

particular site.

7
8

I don't think there's any evidence that's

MR. LUCHANSKY:

THE COURT:

10

That's

Cross-exam?

CROSS-EXAMINATION

BY MS. PREISS:

11
12

14

Yes, Your Honor.

all I have.

9

13

The issue is

Q

Mr. Gaulin, was your brother Michael

Gaulin who would be directly over the site, that
.AUSA site back in December of 1996?

15

A

Yes, in pecking order, yes.

16

Q

So he was the one that the foreman would

17

meet with on a regular basis to discuss any problems

18

that were going on?

19

A

Yes.

20

Q

And you were not on the site of this roof

21

on December 20th before the accident happened, were

22

you?
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A

Not prior to the accident, no.

2

Q

When was the last time that you had seen

3

the work site before the accident?

4

A

5

prior.

6

Q

My rough recollection, ·a week and a half

It had been mentioned as part of your

7

safety program that you had your own safety officers

8

that visited the site; is that correct?

9

A

Yes, ma'am.

10

Q

And after this accident happened in the

' 11

course of your business, did that safety officer

12

give ,you reports and statements of the key witnesses

13

to the accident?

14

A

I don't recall.

15

Q

Let me show you something and see if that

16

refreshes your recollection.

17

MR. LUCHANSKY:

18

MS. PREISS:

19

MR. LUCHANSKY:

20
21

22

I'm going to object.

I'm just showing it to you.
What is it that you're

going to be asking?
THE COURT:

Right now all she wants to do

is show it to him and see if it refreshes his
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recollection.

2

BY MS. PREISS:

3

Q

Let me ask you one more question and see

4

if that refreshes your recollection.

Was the name

5

of the safety person that you had hired Robert

6

Fudroski (ph.]; does that ring a bell?

7

A

He's an employee of Superior Safety, yes.

8

Q

And Superior Safety Services, did you have

9

10

some kind of safety contract with them to visit the
site?

11
12

A

or seven years.

13
14

They had been my safety consultant for six

(Thereupon, a document was marked as
Barnes Exhibit Number 5 for identification.)

15

BY MS. PREISS:

16

Q

I'm just going to show you these series of

17

documents that I've marked as Exhibit Number 5 and

18

see. if this refreshes your recollection about

19

whether Superior Safety Services sent you any

20

correspondence related to the accident at the AUSA

21

site.

22

MR. LUCHANSKY:

Objection, Your Honor.

/
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I'm going to object to anything that relates to

2

correspondence regarding post-accident inspections.

3

I don't have any objection to --

4

THE COURT:

The question is whether these

5

documents refresh his recollection as to his answer

6

that he didn't think they sent him anything or that

7

he had seen any statements about what happened at

8

the site.
MR. LUCHANSKY:

9

10

The objection is relevancy,

Your Honor.
THE COURT:

11

The objection is overruled.

12

She's refreshing his recollection as to an earlier

13

question which was not objected to as to relevance.

14
15

THE WITNESS:

type of thing I would receive from Superior Safety.
BY MS. PREISS:

16

17

This would be a· standard

Q

By looking at that, seeing that it's

18

addressed to you, does that refresh your

19

recollection that you would have received that?

20

21
22

A

The general assumption is yes, I have

received this, yes.
Q

But you're saying, looking at it now,
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you're not sure that you ever read it?

2

A

It doesn't -- it's the same thing from

3

this person and this person and this person with

4

different words.

I assume I probably have read it.

5

Q

But you think that you did receive it?

6

A

Probably.

7

that I did not =eceive it.

8
9

10

There's no reason to believe

Q

And having receive.d that

docu~ent,

you

would have kept it at your business and would have
been able to retrieve it?

11

A

Yes.

12

Q

And do you recall retrieving it at any

13

point in this litigation for Mr. Luchansky or anyone

14

else?

15

A

16

That part I don't recall.
MS. PREISS:

Just one page here I'm going

17

to mark Commonwealth's Exhibit Number 6 and that's

18

this paga.

19

document be admitted as Exhibit Number 6 as a

20

business record.

I'm going to ask that this page of that

21

THE COURT:

22

MR.

Any objection?

LUCP~NSKY:
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THE COURT:

2

MR. LUCHANSKY:

3

What is it?
No, Your Honor.

I

withdraw the objection.

4

THE COURT:

It will be received in

5

evidence without objection as Commonwealthrs

6

Exhibit 6.
(Thereupon, a document was marked and

7

8

received as Barnes Exhibit Number 6.)
BY MS. PREISS:

9

10

Q

Irm not sure if I

~sked

you this already,

11

but when this accident happened, were you aware that

12

that site was almost done, that Magco was almost

13

finished with the roofing work?

14

A

Yes.

15

Q

And that they would have been pretty much

16

done that day?

17

A

Yes.

18

Q

And itrs fair to say that you and the

19

company trusted Mr. Hataloski as a foreman on that

20

site and you had faith in the decisions that he made?

21
22

A

Yes.
MS. PREISS:

Those are all the questions I
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have.

Thank you.

2

THE COURT:

3

MR. LUCHANSKY:

4

Briefly, Your Honor.

REDIRECT EXAMINATION

5

BY MR. LUCHANSKY:

6
7

Any redirect?

Q

Mr. Gaulin, did Superior Safety

in~pect

this work site prior to the accident?

8

A

Yes.

9

Q

Did they report any problem with this --

10
11

MS. PREISS:

the scope of my questions.

12
13

Your Honor, that's outside

MR. LUCHANSKY:

Well, the questions had to

do with Superior --

14

THE COURT:

All she asked was about

15

whether Superior Safety was the safety officer, and

16

there were no other questions.

17

document.

18

that was the end of that in terms of that

19

documentation so that objection's sustained.

It c.idn't refresh his recollection.

20

MR. LUCHANSKY:

21

THE COURT:

22

She showed him a

That's all I have.

Thank you, sir.

down.
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(Thereupon, the witness was excused from

2

the witness stand at approximately 3:49 o'clock,

3

p.m.)

4
5
6
7
8

9

MS. PREISS:

Your Honor, Mr. Hataloski can

be excused.
THE COURT:

Is there any further evidence

for the defendant?
MR. LUCHANSKY:

No, that's all we have,

Your Honor.

10

THE COURT:

11

MS. PREISS:

12

THE COURT:

Is there any rebuttal evidence?
No, Your Honor.
And the witnesses outside can

13

be told that they are free to go or come if they

14

wish to but they're excused.

15

Argument, Ms. Preiss?

16

MS. PREISS:

The condition of the roof

17

insofar as there was a hole and the dimensions of

18

that hole, the duct shaft was 57 inches by 53 inches

19

has not been disputed.

20

partially covered with a piece of plywood; that has

21

not been disputed.

22

accident that there was a wooden pallet, which has

The fact that it was

The fact that at the time of the
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also been referred to as a skid that was on top of

2

that opening has also not been disputed.

3

The dimensions of that pallet, 42 inches

4

square, have not been disputed which would lead to

5

the common observation that there is going to be a

6

gap where there is nothing covering the hole when

7

Mr. Hataloski, the foreman for Magco, and his two

8

crew members go up there on the roof that cold

9

morning to finish up the job of roofing so that they

10

can go on their way a few days before Christmas.

11

They go up there and, as Mr. Hataloski

12

stated, he is the boss of these men.

13

senior guy there.

14

Magee, in de facto, sort of superintendent because

15

Magee doesn't have a superintendent.

16

working there many years.

17

is trusted to make the decisions on that site

18

regarding the safety and the welfare of his men.

19

He is the

He is the representative of

He had been

He is authorized, and he

Mr. Hataloski admitted to you that he has

20

sort of formed a little bit of a mental block of

21

this, obviously, painful memory of somebody dying a

22

few feet from you when they fall down a hazard that
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he had stated he had recognized was a fall hazard.

2

When I asked him specifically, "What were

3

you trying to get the general contractor to fix,

4

what did you want them to do and why," he said it

5

was because a hazard.

6

was a seven-story drop?"

,

7

And I asked him, "Because it
"Yes."

Certainly, he didn't expect anyone to fall

8

through but that's why we take safety precautions.

9

When he went up on the roof, there certainly is some

10

conflict of what he remembers now and what the

11

compliance officer and the detective remember him

12

saying about what he remembered was the status of

13

the hole.

14

he does have a bit of a mental block about what

15

happened, he had issues with Steve Smith, he was

16

very frustrated _and

17

want to look at the pallet, it seems clear from the

18

evidence that any cursory look at it would show that

19

it was an unsafe condition.

20

everyone to steer clear of it.

21

were up there for several hours, they were only

22

going to be actually very close to that hole for a

And I think because he has admitted that

s~ying
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period of ten minutes.

2

He made a bad choice.

That choice was not

3

necessarily unforeseeable in those circumstances

4

though.

5

vicinity for about ten minutes.

6

probably a little bit awkward to use the harnesses

7

-- although certainly they should have if there

8

wasn't a guardrail or.an adequate cover-- and as

9

the senior person and experienced person on the job

10
11

They were going to be there working in that
It was a cold day,

site, he was the one to make those decisions.
It turned out to be a bad choice, and it

12

was not something undisputed by Magee, and they

13

should not be able to step away and say, "We do not

14

act through the actions of our supervisors on the

15

site" because, indeed we do, that's the only way a

16

company can act is through their people on the site.

17

And Mr. Hataloski admitted that he is responsible

18

for the people on the site.

19

The condition of the pallet, although
an~iguity,

20

there is some

21

directly in conflict that Mr. Hataloski was not

22

aware or he chose not to know 100 percent how that
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pallet was secured.

2

it, and if you're working within a couple of feet,

3

you can see that that is not a proper covering.

4

Your Honor saw photographs of

And Commonwealth's Exhibit Number

5

6, there's a statement in there. by Mr. Hataloski

6

where he called out to Mr. Barnes as he sees him

7

going backwards, "No".

8

he makes contact with the pallet.

9

concerned if he doesn't know that there is a

He goes to warn him before
Now, why is he so

10

terrible risk there that that pallet is going to

11

shift because it is not secured in any way?

12

nothing over it.

13

the standard piece of plywood that is used that was

14

covering the rest of the hole.

It is not nailed down.

There's

It is not

15

Under the other expanded problems in view

16

of the.amendment for the violation, the fact is not

17

disputed that the cover was not written -- I

18

mean, that "hole" was not written on the cover, and

19

that the cover had holes itself in it and that it

20

did not completely cover the hole.

21

even the initial subsection, "All other covers shall

22

be capable of supporting without failure at least
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twice the weight of an employee."

2

was not able to support Kevin Barnes.

3

wasn't because he jumped in the middle of it, but he

4

leaned it on specifically to sit on it for support,

5

and it could not support him.

6

failed.

7

It did not.

It

Maybe it

So again, that pallet

As Mr. Hataloski was up there, he was

8

thinking about completing the job, and though he's a

9

generally safe person, he made an error in judgment

10

but that was not something that would be completely

11

unforeseeable or idiosyncratic even of a person who

12

has a good safety record.

13

In, I believe it was in the L.R. Wilson

14

(ph.] case, or maybe I've got that cited wrong, but

15

that the foreman had been instructed not to work on

16

a specific hazardous area.

17

case here.

18

instructions of Magco to work in this area and that

19

was unforseeable because he disregarded specific

20

instructions.

21
22

Well, that was not the

It was not like he disregarded the

Here, he's responsible on the site, and he
made a decision, and it turned out not to be a good
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decision.

2

he would admit, there was no harnesses, there were

3

no guardrails, and the cover was not properly

4

secured over the hole under any one of those prongs

5

under 1926.5028(4).

6

And under the regulations, certainly as

I think that his statements,

of

7

Mr. Hataloski's statements,_close to the time

the

8

event must be given a little bit more credence than

9

what he is able to remember here today.

And the

10

words that were repeated by Detective Hanrahen that

11

was told to him by Mr. Hataloski about the beam

12

being a visual barrier, that is consistent with

13

Mr. Hataloski knowing that when he went up to the

14

roof that, again, that beam was almost to alert

15

people, hey, this is a dangerous situation.

16

And Mr. Cline is saying that, yes, when I

17

talked to him, he knew it was a dangerous situation.

18

He had several times talked to the general

19

contractor.

20

However, if you're talking about a major risk,

21

complaining to the general contractor does not

22

absolve you of the liability.

Admittingly, he did not get results.
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there's a minor violation, and you've complained as

2

much as you

3

you're talking about a serious hazard, a fall hazard

4

of 71 feet, and especially a hazard that it appeared

5

that it was covered pretty expeditiously with a

6

couple pieces of plywood and some screws very simply

7

after the fact, again, that does not absolve the

8

employer's representative on the site.

c~n,

then you may be excused, but when

9

The case law says that control of the work

10

site is often dependent on how hard it is to fix the

11

situation.

12

the extent that they moved the beams and had access

13

to the hole, and I would argue that they controlled

14

that hole as well to the extent that, in retrospect,

15

probably should have found the plywood and nailed it

16

on himself.

17

responsibility, but you cannot ignore that every

18

employer on the job site has a responsibility for

19

its employees.

20

The~y

certainly controlled that hole to

Not that it was his primary contractual

And although the primary responsibility

21

for safety are undisputed, that was Turner's

22

responsibility Mr. Hataloski recognized and so is
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the case law that you are responsible for your own

2

employees.

3

The plaintiff has shown that there was a

4

violation of the regulations, that there was a

5

hazard that the employees of Magco were exposed to,

6

that Magee's representative on the site -- their

7

supervisor, was aware or certainly should have and

8

could have very easily been aware of this terrible

9

hazard and still knowingly exposed the employees to

10

that hazard and instructed Mr. Barnes to work two

11

feet away from that hazard.

12

It was a serious violation under the

13

regulation, Your Honor, because certainly there was

14

substantial likelihood of death or bodily injury,

15

and that the $7,000 penalty which is the maximum and

16

which is certainly authorized when there is a

17

fatality is appropriate in this case.

18

MR. LUCHANSKY:

Thank you, Your Honor.

19

Your Honor, if there's one legal principal

20

that has been consistently recognized and

21

uniformally applied during the entire existence of

22

OSHA, it is the fact that· the doctrine of respondeat
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superior does not apply.

2

In this case, the Commissioner is trying

3

to impute the knowledge of a supervisor, a foreman,

4

at the site to the company without defense that that

5

which the supervisor or that which the foreman knew

6

automatically constitutes the knowledge· of the

7

company.

8

messed up or made a mistake; therefore, the company

9

automatically is responsible for that legal

And by definition, if the supervisor

10

responsibility.

That principal has been rejected

11

consistently and uniforrnally.

12

THE COURT:

In other words, it's sort of

13

like don't ask, don't tell as long as the supervisor

14

on-site doesn't tell anybody up in the office?

15

MR. LUCHANSKY:

16

THE COURT:

Not at all.

Because that's what it sounds

17

like you're arguing to me especially in view of the

18

credentials of both the foreman on the site and what

19

your client indicated about his record and about his

20

trustworthiness

21
22

~nd

his judgment.

MR. LUC.P.ANSKY:

I understand, Your Honor.

The question is, and there's one case-- there are
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lots of cases, but one case that I believe that this

2

Court must read which provides a fabulous analysis

3

of the background of the principals and the current

4

thinking of this case of Ocean Electric Corporation

5

versus Secretary of Labor, it's.594 F 2nd 396.

6

a fourth circuit case.

7

it has been recognized by Virginia as being --

8

recognized as Virginia and recently reaffirmed by

9

another fourth circuit case, L.L. Wilson, to which

10
11

'

It's

And while it's ·a 1979 case,

the Commissioner eluded.
This case grapples with precisely the

12

issue that we have in this case.

13

Electric, a supervisor and an employee working for

14

an electrical contractor were working to install a

15

second gear switch to an existing gear switch box.

16

Both the supervisor and the employee had excellent

17

histories with the company, flawless records, but

18

this time, the supervisor messed up.

19

In Ocean

The supervisor went to open -- of course

20

before the second gear switch box could be

21

installed, the first box had to be de-activated.

22

The supervisor went over to the gear switch box and
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opened up the door, did some work in it, and

2

accidentally left the door open.

3

ground so that when it was reactivated, it was up

4

and running.

5

He had removed the

Well, when a crane brought in the second

6

gear switch box right next to the first one, the

7

supervisor told the employee, grab t-be cable of the

8

crane as it's

9

gear switch box hit the ground, the cable slacking,

~owering

the gear switch box.

As the

10

the employee grabbed the cable, and with his other

11

hand, stuck his hand in the open door of the first

12

gear switch box and got electrocuted.

13

Now, there's no question in Ocean Electric

14

that the supervisor in that case messed up.

15

negligent.

16

the employee to grab that cable.

17

supervisor's direct instructions that led to that

18

employee's death.

19

He left the door open.

He was

He instructed
It was the

Ocean Electric was -- the fourth circuit

20

in Ocean Electric was then left to grapple with the

21

legal issue of the degree of knowledge that can be

22

imputed to an owner.

And it expressly does it by
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saying, you know what, if respondeat superior

2

applies, then the owner, the company itself, is

3

automatically responsible.

4

room in between?

5

have to have?

If not, is there any

What degree of knowledge do they

6

And if I' may quote from the case, Your

7

Honor, Ocean Electric says that Congress did not

8

intend to hold employers to absolute

9

responsibilities for acts of their supervisors in

10

each instance although such may be the general rule

11

and where a company has done everything reasonably

12

possible to assure compliance by a supervisor,

13

nonetheless, creates a violation which is

14

unforeseeable and therefore, unpreventable, no

15

liability should attach.

16

The Court worked out the following

17

explanation as ·to what foreseeability means.

18

Court explained that if a company -- whatever

19

knowledge a company has as its circumstances of a

20

job, it has to make its employees capable, ready,

21

able, to perform that job safely.

22

to send out the right people for the right job.
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They have to be trained, they have to be qualified,

2

and they have to consider what supervision is being

3

provided on the job.

4

foreman who needs additional supervision or not?

5

What is their safety training and program like?

6

Who is the foreman?

Is it a

In those circumstances, in Ocean Electric,

7

after the Court recognized, again, competing

8

policies and recognized in OSHA the overriding

9

policy is that one cannot hold a company liable

10

without having knowledge.

11

in that case, because the company had trained the

12

supervisor, had trained the foreman adequately,

13

properly, was a foreman with a spotless record, the

14

company had

15

have done to make sure that that accident didn't

16

happen.

17

Honor~

18

done~

The Court recognized that

everything it conceivably could

That's exactly happened in this case, Your

This is not a case where not only the

19

company didn't have knowledge, that's the easy case,

20

and no employer is going to say, okay, well,

21

whatever happens out there, as long as I don't know

22

about it, okay, then I'm safe.
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this is a case where the foreman on the job out

2

there finishing up the work, a half day of work, as

3

the Commissioner recognizes, adequately trained,

4

thoroughly trained, no previous violation, the

5

safest foreman at Magee.

6

There's no question that it was completely

7

unforeseeable or unexpected that anything like the

8

circumstances of this accident would happen.

9

Mr. Hataloski himself, while it's clear that there

10

are -- that he testified about the difficulties and

11

being aggravated and other things happening with

12

this general contractor, those very factors

13

contribute to the conclusion that there is no way

14

that

15

John Hataloski was going to mess up.

M~gco

as a company could have expected that

16

John Hataloski didn't testify that he

17

looked at this hazard and said, "Well, you know

18

what?

19

don't care, I'm going to work any way."

20

that he was in a rush to get the job done.

21

looked at it.

22

was screwed down or not.

That pallet's not screwed down.

It was a pallet.
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He wasn't sure it

He probably should have
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1

checked, he didn't.

He was frustrated with the

2

general contractor.

He's asking for them to cover

3

it, but they didn't.

4

and was surprised by the fact that he didn't follow

5

up further with any further safety techniques.

6

the more so, Magee had no notice, had done

7

everything humanly possible to prevent the accident

8

from occurring.

9

Even he himself didn't expect

All

And I'll just close with another quote

10

from Ocean Electric, Your Honor, that in terms of

11

the consideration of the policy, the fourth circuit

12

says that the issue here, once again, is the type of

13

steps Ocean must take in order to separate itself

14

from the negligent acts of its supervisory

15

employees.

16

for the acts of the supervisors.

17

only act through its agents, and to excuse Ocean

18

simply because its foreman was negligent wouldn't

19

actually be had.

20

supervisor's acts to the company in each instance

21

would frustrate the goals behind that.

22

Ocean may not escape all responsibility
A corporation can

However, in any occasion of a

As the Commissioner correctly stated, such
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1

a hold would also not tend to promote the

2

achievement of safer work places.

3

told that they are liable for violations regardless

4

of the

5

only tend to discourage such efforts.

6

case we have before the Court today.

d~gree

7

If employers are

of their efforts to comply, they can

THE COURT:

That's the

You agree that's a fourth

8

circuit case.

That 1 S not in control and precedent

9

upon this Court as it would be if it were a Virginia

10

Supreme Court case.

11

Supreme Court case is the Pike case; is that

12

correct?

13

As I see it, the only Virginia

MR. LUCHANSKY:

From what I can see, yes,

14

Your Honor.

15

I would point out, if the Court is referring to the

16

Glory S. Pike [ph.] electrical contractor --

17
18

In terms of control and precendent and

THE COURT:
Electric.

Well, I know it cites to Ocean

It certainly cites it from that.
MR. JANKOVIC:

19

Even more than that, Your

20

Honor.

21

Electric in terms of adopting the policy issues that

22

are discussed in Ocean Electric, safety regulations

Just to point out that it cites Ocean
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at issue here were not designed to make an employer

2

ensure of employee safety.

3

necessarily ri.sk free.

4

steps to prevent hazards which are not generally

5

perceivable, including idiosyncratic behavior of an

6

employee.

7

well be within the preventable, foreseeable

8

hazards.

9

A safe work place is not

An employer need not take

But at·the same time, an employer must

What I'll note about the difference

10

between the Pike case and the instant case, Your

11

Honor, is that Pike, the decision about what to do

12

with the lift wire, the placement of the catch-off

13

pole -- as Your Honor may remember, the case

14

involved the placement of a catch-off pole for

15

installing a transmission line.

16

pole is what you tie the end of that transmission

17

line to while it's being installed.

And a catch-off

18

Well, there's a conscious decision, a

19

discussion, about where to place that catch-off

20

pole.

21

position and a line was lifted to allow a truck to

22

go through and then the line came off the catch-off

Ultimately, it was placed in a certain
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1

pole, whipsawed, and killed an employee and injured

2

another one.
The discussion in that case about where to

3
4

place that catch-off pole occurred between the

5

supervisor, the foreman on the job, and the area

6

director, the area supervisor of the company,

7

somebody who was i!"l management..

8

very important distinction between that case and the

9

case before us.

10

That's the very,

Certainly, as in Pike, where a supervisor

11

gets in touch with management and says, you know you

12

guys, I've got a situation here that I'm not sure

13

of.

14

decision about what kind of safety requirements to

15

implement here.

16

The company needs to make an active, conscious

Your Honor, I'm not here to say that

17

that's a situation where a company should be held

18

accountable or held responsible, but that's not the

19

case before this Court.

20

testimony by Mr. Cline, by Mr. Hataloski, by

21

Mr. Gaulin, is that the company didn't know what

22

Mr. Hataloski -- I won't even use the word decided
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In fact, the undisputed
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1

to do, what he preceded to do almost unconsciously.

2

The company here didn't have any knowledge of that,

3

and there's nothing, nothing else Magco could have

4

done to have foreseen this terrible, terrible

5

accident and done something else to make sure that

6

it didn't happen.

7

THE COURT:

8

MS. ?REISS:

9

Any reply, Ms. Preiss?
I guess I do take issue with

Magee trying to step back from one of its trusted

10

employees, and specifically that's the position of

11

the Commissioner in their administrative regulations

12

manual that was pointed out in the summary judgment

13

brief that because the only way an employer can act

14

is through its employees and certainly its

15

supervisory employees, the employee's conduct

16

defense is not recognized by the Agency if that is a

17

supervisory employee.

18

Yes, if that was a laborer or somebody who

19

was not in charge of others, somebody who was not

20

trained, was not given responsibility, who does not

21

have decision-making authority over how that site

22

and that job is conducted, but Mr. Hataloski was
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that kind of trusted employee, and he's the very

2

person whoie action should be -- that Magee

3

should be held responsible for because this is not

4

idiosyncratic behavior.

5

This is not an accident of some live wire

6

whipping across the way.

7

holes on roofs all the time.

8

holes on this roof.

9

commonly.

10

foreseen.

11

This is a hole.

There are

There are a lot of

This is a hazard that exists

This is not something that cannot be

This case, as in the Pike case where the

12

trial Court's judgment, however, does not impose the

13

liability for the idiosyncratic, unforeseeable

14

behavior of the employee.

15

held that Pike chose a measure, moving the catch-off

16

pole that would not have removed

17

employees and chose to disregard those safety

18

methods that would have prevented the accident.

19

Instead, the trial Court

~he

danger to its

Now, in that particular issue, the Court

20

held that that's not idiosyncratic behavior.

21

just made a bad choice.

22

And the Commissioner's position is
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1

Magee should be held responsible for these choices

2

of its trusted supervisory employees.

3

the case that we have here.

4

point out in reading Ocean Electric, the corporation

5

cannot escape the acts of the supervisor because it

6

acts through its agents, and that's why something so

7

bizarre and so unforeseeable that, yes, maybe there

8

is an out under the fourth· circuit case law, but

9

that is not sorrLething that the Commissioner believes

10

And that's

And as counsel did

applies in this case.

11

So I would urge the Court to reject the

12

employee misconduct defense in this case both as a

13

factual matter and as a legal matter because a

14

supervisor should not be excused from that and find

15

that the Commissioner has proven by a preponderance

16

of the evidence that there was a violation, that it

17

was serious, and the penalty's appropriate.

18

THE COURT:

The statute requires that the

19

Court, in ruling after hearing all the evidence,

20

prepare written findings of fact, conclusions of

21

law, and a judg,nent order, and I will do that

22

forthwith.
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I want to read some of the Pike case.

I

2

have not read the fourth circuit cases that were

3

cited since I just got the file on this this

4

morning.

5

at the regulations, review my notes, and advise you

6

promptly of my decision in this

7

MS. PREISS:

So I will read the cases and take a look

matter~

Your Honor, there was just

8

one other matter.

9

don't know if I gave you a copy of that, would that

10

be helpful?

11
12

THE COURT:
me.

I think you had given them to

I think I do have them.
MS. PREISS:

13
14

The administrative regulations, I

The part that talks about the

supervisory misconduct.

15

THE COURT:

I have a copy of that.

I know I have the ones that

16

relate to the standards, obviously, the instruction

17

standards.

18

I don't know that I have those others.
MS. PREISS:

I don't think I did, so out

19

of precaution, I'll give that to you, Section 6.1

20

regarding the citation.

21

THE COURT:

22

from me by tomorrow.
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1
2
3

(T~ereupon,

at approximately 4:15 o'clock

p.m., the above proceedings were adjourned.)

*

*

*

*

4

5
6

7
8

9

10
11
12
13
14
15
16
17
18
19

20
21

22
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C E R T I F I C A T E

2

COMMONWEALTH OF VIRGINIA:

3

AT LARGE:

4

I, BOBBI ELAHI, a stenographic reporter

5

in and for the Commonwealth of Virginia at Large

6

do

7

stenographic means by me, which matter was held on

8

the date and at the time and place set forth on the

9

title page hereof, and that the foregoing

~ereby

certify that the foregoing was reported by

10

constitutes a true and accurate transcript of same

11

to the best of my ability.
I further certify that I am not related to any

12
13

of the parties, nor am I an employee of or related

14

to any of the attorneys representing the parties,

15

and I have no financial interest in the outcome of

16

the matter.

17
18

GIVEN under my hand this 15th day of October,
1999.

19
20

BOBBI ELAHI

21
22
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INTERVIEW STATEMENt

John Hataloski - Roofing Foreman
616 Cutter Court
Annapolis, Maryland 21401

Mr . . Hataloski was working (squatting)· beside Nr. Barr,es whe-n tir.
Barnes .sa~ Lack onto a wooden skid or pallet and £ell through the
duct sha:ft opening ..
'fhis interview was

cantir.~ued

on January 21,

1997 at the

a:t£ic~?s

of

l1AGC.:O lnc.

When did you start work on that job site?
Approximately,
we were on site around
physically working around 'l:30.

'l

o'clock.

Probably

Alright what date did you actually start work on site?
What date oh? It was probably the ~eginning of November I believe.

-

.

Alright now let me ask you a question. Uid you and your crew work
on the roo£ the week of becember 16 through the 20th?
Yes sir

What were you doing up there?
We were doing a lot a£ counter flashing and miscellaneous rubber
work.
When did the deceased start work on the roo£?
He started work on my crew probably a week prior.
CJk a week prior. Nonday the ::Jth, Tuesday the 10tb, Wednesday tb~.
llth, Thursday the 12th, Friday the 13th.
'rhe accident hap~ened on the 20th the next r"riday.
Was he on the job site the 9th through the 13th?
Ils my·understanding he had only be~n there 3 days and that ~as his
third day on site 'lhe i'irst time 1 talke-d with you.
I thought i t was closer to ~ days.
What work was the deceased daing up there?
Installing counter flashing.
Uid you make the deceased aware o£ the duct opening with the wooden
pallet covering it1
Yes
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Wh. a· t

··l.ld
~...~.....

you say to him~?
Well we had to move the :steel beam that was
attached to the curb at any point. l i th~s
Llocks standing on end c~eating 2 cclurn~s.
across it. ln order for Fr·ank ·tr'hich was the
mysel£ to get even around. We could not get
either Lumping it. or getting close to it.

a !:Jove it. Which was net
be the curb they had 4
~rbere was a Learn gaing
third worker, Kevin and
along that wall without

Was the beam actu~lly sitting on the plywood?
No, that beam was not touching the curb ~eriod.
When you say the curb,

your talki~g about the metal?

The opening itself.

Then you saw the beam there on the cind~rblocks.
l:::xactly

Am I correct?

Was the cinderblocks sitting on tap oi the piece of plywood on th~
op~ning'!

No,

the cinderblocks were £ree standing outside the open~ng.

Was tbere any cover over the opening at that point~·
Yea the skid and that piece of plywood
Just tbe skid'?
E~actly

skid was 42 inches by 42 inches. 'rhe opening was tl3 by !:l'/
inches with a sm-all piece o£ plywood covering one side which was 22
inche-s wide-. You take that away, you got 30 some inches. There
would still hav~ been an opening at one end a£ that curb with that
42 inch square skid sitting on it7
'rhere would have to been sorne kind ci miscellaneous board. Kno•,o~
wbat 1 .mean. Because when we r,ad moved the l:Jeam ar.td moved the
Llocks cause that was a hazard within itself. That's when we were
made aware or the two ~entlemen that were right there wh~ch were my
~we helpers were also made aware that day nothing was there. Al~c
the day before the accident. Kevin and myself were conducting an
electrical or assured grounding pro??_am and we were on the ilcor
under .. We were trouble shooting lea,d::S that rair, day alsc while we:
were repairing our cords and we had just looked up that sha~t the
day bezore and we talked about it.
"rhe

What did you say?
Well basically that i t ·,;as there. That we ·r~ould try, he 'N"anted, heas in Steve Smith wanted us to iind_cut where the water was earning
£rom as we looked up through the hole they had in.the wall in the
duct. At that point and time he knew it was there.
So your saying you knew that the curb had the wooden skid on it one
or two days orior to the accident{
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Xou: talked .to the deceased a .day .prior to tl)e ~cciden.t 'l
Yes
You explained what you told him hold on lets check this.
Ok so when you John when you.gentlemen ·moved this beam,
the morning
th& accident?
Ye-s :i.t was.

oi

was that

Ok you moved the. beam~ You moved it out o£ your way so you could de
your work alonQ this wall?
Yes sir
Uid you talk to Kevin then about the opening?
It wasn#t'personally myself. It was ~rank and Kevin that went and
moved the Learn. I was still in the same area, yea 1 told thern.
Basically we need ·to move the Learn out of tbe way, be careful
Lecause of the shaft.
Uid you use the duct ·opening in the roof to pull materials through~
.'les we did. Basically i t was like- a generic item, everybody
Lasically used it. lt was like a God send.
Did you use the well wheel to pull th& materials up~
Yes sir
Uo you know ~ho ~t,e well wheel belong to?
Our conversation with Paul with I'm trying to remember the na~e~f
the company.
Stromberg?
Stromberg, I talked to them one day pricrr to the accident. and
through our conversation 1 found out .it was, yes i t was his well
wheel.
When you·used his well wheel, the wel~ wheel in the sha£t. What
type o£ covering did you remove £rom the opening~
Actually whenever anybody used the well wheel, they didn't have to
do anything with the covering because they were actually only
hoisting to the seventh :floor. The floor directly under the roo!.
Then all the materials got moved th~ough the stairway up to t~e
roo.f top.
So

you

~hrough

actually
~hat

did

not

use

the

well

wheel

to

pull

materials

due~ opening to the roo£1

Not when it.was set up in this configuration. No there's no way we
could physically pull any material.
The W'ell wheel was dowr1 in the hole?
l::xact~y

So your

well

~elling

wheel,

me that the material that you hauled up using th~
you hauled up to t.be ·;th £lear then they were hand
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When you.used the well wheel to do this and.yqti finished·~ith.you~.
materials and ·had them ·br.:,~ght
the 7th· .floor. Did you recover
the opening there?
Well. you know like I said, once this was set up the way I seen the
situation, l didn't set up the well whe~l. I had no r~ason to alter
it. l just Lasically used it. Where every other trade that used i t
La~ica11y had the same scenario.

to·

So there was nobody actually a:fter they finished using it to bring
'lheir materials up, no one actually put a cover- back (JVer tbe
opening?
Actually no
When did ~ou become aware of the duct opening that was covered with
the. wooden pall~l?
When, i t have to beeon some·where around the 15th .or 16th.
Uid you tell anybody about this opening?
Yes sir I did.
When did you tell them?
I talked with Steve Smith on the 1'lth and discussed the item ~it~
him.
What did you tell Mr. Smith~
We wer~ in the proceoss o£ trying to trouble shoot all the leaks,
get the- roo:f tight and he war1ted me to basically t.o trouLle- shoot
the leaks in that. area and I told him I couldn't do anything, i.e
cover that until theore you know some kind of praper lumber up the
sha:ft Lecause if ~ was to put insulation or piece of rubber to
drape ~t and make it temporary water ~ight, l was creating a blind
hazard I told him "! didn * t want to be liable ior creating ·that.
Llind haLard.
What did Mr. S m·i lh say wh er1 y au to 1 d hi rn this'?
told· me that he would go ahead ar1d get his
Packets
·it ..
He

on

labor. iorernan,

bis labor :foreman a Lout the hole? ·. ·1
Yes sir, normally to get anything done with the general contractor
you always have to follow up. l spoke with Pockets tl1e :following/
day· I basically told him I talked with l'tr. Smi tb, he said yea·
fine, lets get it done and Pockets told me yea ok 1'11 get on .it.
l.>id you ever talk to Pocke'ls,

When you talked with Pockets and you said you talked with him the
next day. Do you remember what day that was?
That was on the 18th.
The 18th o:f December? So you talked to Steve Smith on the 17th?

The 17th.
You alsoJI believe~talked to Steve Smith on the 18th as well?
There's .a possibility I pr:.bably said something to him.
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~6u·h~v~: o~ ,you~ ~~iginai sta~em~~~ y9u·told $tev~ .abotit the cave~
on "the 17th and the .·18th.· That y'ou did get that ·he was going to put
insulation or make i t waterproof. Then you had to have somebody
cover the thing with a proper cover. Is that correct?
Yes
He said he was going to get it taken care o£?
Yea
ar do you know i£ the original cover had
the word hole written on top a£ it?

Uo you know who removed,

r"irst of all, do you know ·wkther that opening had a cover on it at
anytime? '
Yes I know £or a £act i t had a cover on it.
Can you describe the cover?
I was a 3/4 inch piece o£ plywood.
Was i t Lolted down or secured?
I~ was screwed down, yea.

How do you know 'lhat?
l:iecaus:e I, ok l can't say yes 1 1-:now £or sure. l know i:f you
remember out in that £ield area where those twa long curbs are.
I car, re·member seeing. Pockets bring lumber the plywood up. He
Lorrowed the.HVAC marls cordless and they screwed it dawn then.
ln £act, in \ that hole is a Llind area, you can only see in it if
your directly looking into it. Now 1 know that same day he vas
covering all t~ese items up he did have three quarter ~lywood and
i t was screwed down with the same type screws.
When you say that you know he was covering those, "those openirsgs
the same day. Are you talking about two other duct shait openings
.on the other side o£ the roof?
l:::xactly yea
Is i t possible that you talked to Mr. Smith about covering those
openings on the other side of the roo£. Not the opening that t~e
employee £ell through?
I
know exactly 1 told hi~ to cover that duct shaft hole
speci£ically because we talked about, 1 showed him what I did to
those two existing out there in that open area.
Up on the roo:f?
Yes, those two existing, the two long rectangle ones. I told him l
got both water -Light and 1 basically showed him what I did to
create it. You know make i t be water tight. 1 told him 1 can not do
that to this area because oi the fact that it would create a blind
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·was he ~here at that area on the roof at the ope~~ng when you told
him this?
He was not in th& opening, he was roughly out in, out by that steel
£rame work. But we were at that end of the roo£.
At that end of the roo£. Uk, I don't kn~w i£ I asked you this or
not. But did you know i£ the c.rriginal cover had the word hole
written on top o£ it?
'rhat I don't know speciflcally.
l>id you attend a supervisors rneetir1g or
l>ecember 20, Friday morning at ~ o'clock':'
No l di.dn 't.

f'or~mer1s

meeting

on

You did not~
No, I basically honest tc God forgot about it.
So you dor1 ' t know i£ there was any discussion about the duct
opening on the roo£?
After the· accident happened and l was on ~he first floor talking
with the police and paramedics about kevin. I was approached by the
electrician, the :foreman of the e1ectriciar1s and he told me
specif'ically. That he told Mr. Smith at that meeting tha~ he's go~
two guys working at the bottom of that shaft end he wanted that
skid out of there and a piece of lumber put ar1 it. Now he t.old me
that personally.
·
Uid you or any o£ your employees ever put that skid over top of
that opening?
No sir
Uo you have any idea who could have?
I can only assume.
Who do you assumeS did it?
Stromberg, cause o£ the :fact ·was they say, i t was their well wheel.
"J"hey set i t up and 1 'm assuming that, t.hi.s was someones way oi
trying to put some kind a£ protection in there while having an
operational well wheel.
Are you quite sure that on the m~rning ~f the 20th of Uecember,
when you and your other two employees went up there to work an that
penthouse wall. The steel beam was not laying on 'Lop oi a wooden
cover on ~op of the woode~ pallet?
I know ior a £act it was not on top oi it. It was :free standing on
top o£ twa blocks and i t was free standing out side o£ the curb.
That was a hazard within itse1£.
Underneath that was the wooden pallet that was laying across the
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.

. .

.Are.

you.aw~re·a£ the

industry?···

£all prbte6tion stand~rds in the constr~ctio~

Yes sir
Uid you ever have a safety meeting with the deceased?
Yes I have had two o£ them I believe. .
Are you aware· a£ written certi:fication requirements wb~le the
employer :for training employees in the fall hazard~ o£ their work?
Written I'm not sure what you mean.
Written certification that the employer signs off saying that I
have trained my employees in the fall hazards of their type o:f
work?
'
No I wasn't aware of that.
Have you ever signed any piece of paper stating that you are aware
of the :fall hazards :for your type of operations?
I rnysel:f.
Yes sir.
ProLably, yes and that was probably cove1·ed under a safety meeting
i:f that,s what your considering to be written. Now mel don't' know
if, l don•t consider that to be extremely formal as in a sit down.
You know what l mean?
Yes sir
l.e. class hands, you know but these items are covered with the
standard safety meeting.
'rhe accident happened on December 20th, which was 1-'riday morning,
Uec, 19 was Thursday. December 18lh was Wednesday. Do you recall
wkther you were on site on the loth, 17th, 18th, 19th and 20th on
that. job site?
No sir·~ was not.
What days were you on that site that
I was there all week.

we~k?

You were there all week. Can you remember if the deceased was there
all week with you?
I think so but I'm not one hundred percent sure. If we ge~ hit with
a rain day.
You go to another job or something?
l::xactly
Is there anyway we can find out i£ the deceased was there one day
days or ten days?

~hree
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D~d you .get a:chance to talk·to any Stromberg ~mploye•s ·aboUt:~h~
accident?
No basically after the accider1t happened I didn't see Paul.
Basically I didn't talk to any of the trades. The only one 1 talked
to was the electrician and he approached me.
When you say Paul, Paul who?
That would be the foreman £or Stromberg.
John is there anything else you would like to add to this ~nterview
sta terner1'l?
No

Thank yod £or your time and cooperation.
l want you to know this statement will not be released to anyone
unless ordered to do so ~y a court.
In other words the Cornmissioner o:f LaLor &. lndustry will not
release your statement unless ordered to do so by a court.
Uo you understand that sir?
Yes
"!"hank you
John I have one more question for you? l want to clear something
up.
When you talked to Steve Smith about this opening, The reason you
talked to him about this opening was because o£ what sir?
We were trying _to create that area that opening to make i t water
tight.
Water was coming throug~ that opening?
J::xactly, we were trying i:.o i.igure out i£ it was coming :frorn aroun_d
~he opening or directly through the opening. Through the t~p o£ the
opening and like I told him. I cari not make the.top o£ that opening
water tight until he gives me a ·piece of plywood because the only
~hing l could put over top o£ that with materials I had on site was
either two inch insulation or a piece of ruLber.
And this was told to Mr. Smith on wh~t day again~
or approximately what day?
I believe it was the 17th.
'l"he l7th?
Yes sir

And that's when Mr. Smith said that he would get it taken care o£,
and by saying that you understood him to mean properly cover the
'h ""' 1 o
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December 20, 1996
Kevin Barnes and myself (John Hataloski) were installing counter
flashing on the west wall of the existing cooling tower. We had
just dry fitted the counter flashing and had to remove it to make
the additional cuts. I was kneeling down and Kevin wa~ in the
squatted position facing the wall. Behind us approximately 24"
back was a duct shaft (12"H x 5'L x 5'W approximately) This
opening was covered with a piece of plywood screwed down
which covered a ~ of the opening and the rest of the opening
was covered by an unsecured skid~ When we removed the
counter flashing, I had to make a cut on the metal. Kevin had set
his end of the metal down on the roof. From the corner of my
eye I had seen Kevin go from a squatted position to sit on the.
skid which was on the curb. I drppped what I was doing and
hollered no!, an immediately went to reach for him. As he sat on
the skid it shifted and he fell through the opening. I left the
opening to get down to ground level, en route I hollered to Frank
Allen ~~we had a man go down." We arrived on the 1st floor and
the· electricians were already giving first aid and the paramedics
were already dispatched.
The paramedics loaded Kevin and transported him to the Key
School to be transported by air to Med Star at Washington
Hospital Center. At 3:00 pm we called the hospital and were
advised that he was critical but stable and then at 4:00 pm l was
notified at the shop that he did not make it. (deceased)

-<ltt2kl

/ohn C. Hataloski

~·
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VIRGIN I A:
IN THE CIRCUIT COURT OF ARLINGTON COUNTY
COMMISSIONER OF LABOR
AND INDUSTRY

)
)
)
)
)
)
)
)
)
)

Plaintiff,

v.
MAGCO OF MARYLA1®, INC.
Defendant.

Chancery No. 98--129

FINDINGS OF FACT, CONCLUSIONS OF LA \V AND JUDGMENT ORDER
THIS CAUSE car.ae on before the Court for trial on August 17, 1999 upon the
Bill of Complaint filed by the Commissioner of Labor and Indl)stry ("Commissioner")
against Defendant Magco Inc. ("Magco") alleging a violation by defendant of the
Occupational Safety and Health provisions of Va. Code Title 40.1 and the standards,
rules and/or regulations adopted pursuant to that statutory authority. This Court has
jurisdiction of this action under Va. Code§ 40.1-49.4 (E).
The Commissioner was represented by Assistant Commonwealth Attorney
Valerie Preiss. Magco was represented by attorney Bruce Lucensky of the Maryland
I;

Bar and local counsel Seth C. Berenzweig of the Virginia Bar.

If

r

Both parties presented evidence, ore tenus, and arguments to the Court. The

ji

following will set forth the Court's Findings of Fact and Conclusions of Law as

·I
I:

required by Va. Code§ 40.1-49.4 (E).

'I

FINDINGS OF FACT

!

I
'I

I
I
I

1.

On December 20, 1996 Magco's employees were performing roofing work at a

'I

project located at 2425 Wilson Boulevard, Arlington, Virginia, 22201. One of

i

the three Magco

II

Magco's foreman who was, as he testified, "solely responsible for this project".

II

I

e~mployees

on site that day was John Hataloski ("Hataloski"),

I
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Magco did not employ field superintendents; in Magco's custol!lary practice the
foreman was the superintendent. The foreman's responsibility was inter alia, to .
make all field calls and to act as the safety officer responsible for project safety.
2.

Hataloski had extensive experience and training in safety issues connected with
roofing work, and was more familiar with the s.afety regulations than any of
Magco' s other foremen. In fact Hataloski testified that he was the "most
knowledgeable foreman" in the company regarding OSHA regulations.

3.

In addition to the foreman Hataloski, the other Mag co employees who were
working at the site on December 20, 1996 were Kevin Barnes ("Barnes") a
relatively new employee and another employee who was working on a different
part of the roof.

4.

Hataloski was aware that there was a hole in the roof of the building in close
proximity to where he and Barnes would be working on December 20, which

I
I

r

I

opened to a seven to eight story shaft below. He knew of the existence of this
and other "holes" in the roof and had complained to the general contractor
numerous times prior to December 20 about the unsafe condition that those
holes created for the men working on the roof. On December 20 when Magee's
employees arrived on the site, they were preparing to con1plete the last several
hours· of work needed on the job. When Hataloski arrived on the roof he noted
that a portion of the shaft in question had been covered with a piece of plywood

i

I
,,
j

and another portion of the shaft had been covered with a wooden pallet. Neither
the plywood nor the wooden pallet entirely covered the opening. Hataloski did
not check to see if the pallet had been secured. Hataloski admitted that he
should have checked the pallet and that he "probably" knew the pallet was a risk
to the safety of the employees that morning. On top of the pallet, there was a
metal beam above the shaft which rested on cinderblocks located on either side
of the shaft. On Hataloski 's instructions, the Mag co employees moved the steel
beam to better access the work area, which was approximately two feet away
from the opening of the shaft. After removing the steel beam, Hataloski told the
Magco employees to be careful while working around the shaft.
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5.

Neither Barnes nor Hataloski used any fall protection devices wh!le working
within two feet of the shaft. Barnes and Hataloski were squatting in the two foot
wid~

space between the penthouse wall and the shaft when Barnes leaned back

as if to sit on the pallet covering the shaft. The unsecured wooden pallet shifted
with his weight and Barnes fell down the shaft with the pallet, falling
approximately eight stories. He died as a result of his injuries.

6.

Compliance Officer David Cline conducted an inspection of the work site and an
investigation. On 1\.pril 24, 1997 the Commissioner issued one "serious"
fatality-related violation of Section 1926.501 (B) (4) (i) of the VOSH Standards
· for the Construction Industry to Magco with an assessed penalty of $7,000.
Magco contested the citation and thereafter the Commissioner filed a Bill of
Complaint to enforce the administrative finding of a serious violation against
Magco.

CONCLUSIONS OF LAW

Magco has argued in its defense that the Commissioner's citation is improper as
a matter of law due to (a) the fact that the project was a multi-employer work site and
the general contractor was responsible for assuring the shaft was securely covered, and
(b) Magco was not responsible since the Commissioner did not prove that Magco 's
officers had knowledge of the allegedly violative condition, and it was the result of
individual misconduct 1•
To establish a multi-employer defense, Magco must prove three elements: I) the
employer did not create thE: hazardous/violative condition; 2) the employer did not
control the h~ardous condition such that it could hav~ realistically have abated the
condition as required by the standard, and 3) the employer did not have ·and within the
exercise of reasonable diligence, could not have had, notice that the violative condition
was hazardous. Rockwell International Coro, 17 OSHC I 801 (1996).

1

There appears to be no issue that if the citation ofMagco was proper, as a matter of fact and law, it was
appropriate to issue a "serious" 'iiolation with the maximum fme, since the accident resulted in a death.
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In this case the Court _!inds that Magco did not prove two of the ~hree required
elements of the multi-employer defense. Although it is clear that Magco did not.create
the hazardous or violative condition, Magco failed to prove that it could not have
realistically abated the condition. Clearly Hataloski, Magco's foreman, superintendent
and safety officer could have checked to see whether the pallet was secured and if it was
not, could have secured it himself, and/or he could have required that the Magco
employees working on the roof wear safety harnesses to prevent injury in the event of a
fall. Moreover, with respect to the third element Magco, by its employee Hataloski, did
have notice that the violative condition was hazardous. As Hataloski. testified, he
clearly recognized and was concerned about the hazardous condition and he could have
taken his men off the job in view of the general contractor's failure to secure the holes
on the roof. Had Hatalosk.i done any of the foregoing, it is likely that Barnes would be
alive today.
Further an employer at a multi-employer work site is responsible for hazards
created tly other contractors to which its own employees are exposed, unless it takes

I
I·
II,,

I'

I

I

reasonable alternative measures to protect its employees, or, in the absence of exposure
of its own employees, for any hazardous conditions which it creates or controls.
Secretary of Labor v. Anthony Crane Rental, 16 OSHC 2107,2110 (1994). Magco
knew of the violative condition through its foreman. Hataloski had reported the danger
to the general contractor. In addition, Hataloski had told his employees to remove the
steel beam which was placed over the pallet, presumably to alert employees to the

I

presence of the pallet. Accordingly as a matter of fact and law there is no basis for

I

Magco to invoke the multi-employer defense.

I

I

Magco's second defense is that it is not responsible· or liable for the
Commissioner's citation since the Commissioner failed to prove that Magco 's officers
had knowledge of the allegedly violative condition, and that the accident was the result
of an individual, i.e. Hataloski' s, conduct. In order to ·establish this misconduct defense,
Magco must ~how that it has an established work rule in place to prevent the condition.
The work rule must be adequately communicated to employees and enforced through
training, supervision, and disciplinary measures upon violation. The employer is also
required to take reasonable steps to discover any alleged violation. Magco urges the
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Court to follow the ruling of the United States Court of Appeals for the Fourth Circuit
in the case of Ocean Electric: Corooration v. Secretary of Labor. 594 F. 2d 396 (4th Cir.
1979) which places the burden of proof on the government to prove the supervisory
employee's act was not an isolated incident of unforeseeable or idiosyncratic behavior.
The Court notes that this ruling has not been adopted by the Virginia Supreme Court,
nor has it been adopted by a number of the other federal circuit courts of appeals which
have dealt with this issue. Those courts have generally ruled that the burden of proving
supervisory misconduct rests with the employer who is asserting the defense.
The leading Virginia Supreme Court case on this issue is FloydS. Pike
Electrical Contractor. Inc. v. Commissioner. 222 Va. 317; 281 S.E.2d 804 (1981).
While the Ocean Electric case was cited by the Supreme Court in its ruling that the

I
III

I
I

II,,

I,,

safety regulation at issue in that case was not designed to make the employer the insurer
of an employee's safety, the Court did not adopt or endorse the shifting of the burden of
proof. The Court noted that a safe workplace is not necessarily risk-free.
'An employer ... need not take steps to prevent
hazards which are not generally foreseeable,
including idiosyncratic behavior of an employee,
but at the same time an employer must do all it
feasibly can to prevent foreseeable hazards ... '
[citations omitted] 222 Va. 317 at 322-323. In the Pike case, the Supreme Court
affirmed the trial court's ruling that the employer chose a measure that would not

I

have removed the danger to its employees, and chose to disregard other safety
measures that would have pre:vented the accident; a situation which was virtually

II

I

analogous to the facts of this case. This Court finds that the burden of proof on this
issue lies with Magco, and that the defendant failed to produce evidence sufficient to
meet that burden.
Magco alleges that its officers had no knowledge that Hataloski had instructed
Barnes to work in close proximity to a shaft that had been securely covered and that
Hataloski's actions should not be imputed to his employer. This position seems to be in
conflict with the position nec(:ssary to sustain the multi-employer defense, i.e. that
Hataloski took realistic measures to protect his employees at the work site and the fault
was that of other employers.
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Although Magco argues that Hataloski was a mere foreman

~d

that the

knowledge of his action and conduct can not be imputed to the management of Magco,
the evidence at trial clearly proves that Hataloski was a representative of management
on the project. He was, as the unrebutted evidence showed, the field superintendent for
this work, he had sole authority as to when and where the employees would work and
he was the Magee employee who was most knowledgeable about safety. Hataloski had
been most extensively trained in issues of roofing safety, and had substantial knowledge
of OSHA safety regulations for roofers. Since, as he testified without contradiction,
Hataloski had the authority and ability to remove his employees from the work site after
discerning the dangerous condition or to direct them to take appropriate safety
precautions such as harnesses, the Court Goncludes as a matter of law that Magco is
deemed to have had the same knowledge of the violative condition as Hataloski had on
December 20, 1996.

I
I·

I

Finally to the extent Magco is relying upon the defense of "supervisory
miscoriduct", this Court finds as a matter of law that the VOSH Administrative
Regulations do not recognize that defense. The only misconduct which is recognized as
that of "employee misconduct" \Vhich specifically excludes supervisors. This conduct

I

alleged here was that of Hataloski, a supervisor, not an employee. Accordingly, this
defense is not available as a matter of law to Magee.
JUDGMENT

Upon the Findings of Fact and Conclusions of Law set forth by the Court above,
!

affirms the Commissioner's citation and proposed penalty.

I

I

I
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NOTICE OF APPEAL FROM TRIAL COURT
Magee of Maryland, Inc., Defendant, hereby appeals to the Court of Appeals of Virginia
from the final judgment of this Court entered on September 7, 1999.
A transcript of the trial proceeding in this case will be filed.
Respectfully submitted,

Seth C. Berenzweig, VSB # 34405
ALBO & OBLON, L.L.P.
1916 Wilson Boulevard, Suite 200
Arlington, Virginia 2220 1
(703) 312-0412
(703) 312-0415 fax
Counsel for Magee of Maryland, Inc.
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CERTIFICATE
The undersigned certifies as follows:
1.. The name and address of appellant are: Magco ofMaryland, Inc., 7450 Montevideo Road,
Jessup Maryland 20794.
2. The names, addresses, and telephone numbers of counsel for appellant are: Seth C.
Berenzweig, VSB# 34405, ALBO & OBLON, L.L.P., 1916 Wilson Boulevard, Suite 200,
Arlington, Virginia 22201, (703) 312-0414 and Bruce M. Luchansky, admitted pro hac vice
at trial and FrankL. Kollman, admitted pro hac vice at trial, KOLLMAN & SHEEHAN, 20
South Charles Street, Baltimore, Maryland 21201.
3. The name and address of appellee is Commissioner of Labor and Industry, Virginia
Department of Labor and Industry, 13 South Thirteenth Street, Richmond, Virginia 23219.
4. The names, addresses, and telephone number of counsel for appellee are: Valerie G. Preiss,
Assistant Commonwealth Attorney for the County of Arlington, 1425 North Courthouse
Road, Arlington, Virginia 22201, (703) 228-4410.
5. Counsel for Appellant has ordered from the court reporter who reported the case the

transcript for filing as required by Rule 5A:8(a).
6. A copy of this Notice of Appeal has been mailed or delivered to all opposing counsel and to
the Clerk ofthe Court of Appeals this 6th day of October, 1999.

Nc.ib)
Seth C. Berenzweig
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IN THE COURT OF APPEALS OF VIRGINIA

Record No. 2377-99-4

MAGCO OF MARYLAND, INC.
Appellant,

v.
JOHN MILLS BARR,
Commission of Labor and Industry
Appellee.

Appeal from the Circuit Court of Arlington County
(The Honorable Joanne F. Alper)

BRIEF FOR APPELLANT

I.

STATEMENT OF NATURE OF CASE AND PROCEEDIN.GS IN TRIAL COURT

This case arises from an Occupational Safety and Health citation issued to Appellant,
Magco of Maryland, Inc. ("Magee"), a roofing company, after a workplace accident.

On

December 20, 1996, a Magco employee who was working with a Magco foreman sat back on a
pallet that partially covered a roof opening. The pallet was not screwed down. It shifted, and the
employee fell into the hole. The employee died from his injuries.
Appellee,

Commissioner of the Virginia Department of Labor and Industry

_("Commissioner"), issued a single citation to Magee, alleging that Magee had failed to protect its
employees from a fall hazard, in violation of the Virginia Occupational Safety and Health

-323-

___

-...--··--........

("VOSH") Standards for the Construction Industry. Magco contested the citation. On August
18, 1999, a one day civil trial was held before the Honorable Joanne F. Alper in the Circuit Court
of Arlington County under Va. Code Sec. 40.1-49.4E. On September 7, 1999, the Court issued
its Findings of Fact, Conclusions of Law and Judgment Order ("Decision"), affinning the citation
and the proposed penalty of $7,000. Magee now appeals that decision.
IT. STATEl\tiENT OF QUESTIONS PRESENTED

I.

Whether the Court erred by imputing to Magee its foreman's knowledge where

the Commissioner failed to establish employer knowledge or foreseeability of the foreman's
actions in his case-in-chief. Appendix (hereinafter, "App.") at 272-83, 307-8 (Decision at 5, 6).
2.

Whether the Court erred by imposing the burden of proving unpreventable

employee misconduct on Magco ·where th~: Commissioner failed to establish employer knowledge
or foreseeability in his case-in-chief. App. at I 07-9, 292-93, 306-7 (Decision at 4, 5).
J.II. FACTS

On December 20, 1996, Magee's employees were performing roofing work at a project
located at 2425 Wilson Boulevard, Arlington, Virginia, 2220 I. App. at 289 (Decision at I).
Magee had been working on the project fiJr approximately one month, and only a few hours of
work remained on the project. Magco was to complete its work that day. App. at 217-18
(Hataloski Direct).
Magco provided extensive safety training to all of its employees, including training for fall
protection. Magee taught its employees about fall hazards during orientation, including the
presentation of a safety video; conducted in-house safety meetings; provided a written safety
program; retained a safety consulting firm to provide additional training; and sent its employees to
seminars conducted by the NRCA and a local roofing association.

App. at 261-62 (Gaulin

Direct). The Compliance Officer who inspected Magco in connection with this case, David Cline,
reviewed Magco., s safety and training program and confinned that it met all VOSH safety
requirements for fall protection. App. at 174-76 (Cline Cross).
The foreman for .this roofing project Vfa5 John Hataloski.

.r324-

Hataloslci had extensive

experience and training in roofing safety and was Mageo' s foreman who was most familiar with
the applicable safety regulations. App. 304 (Decision at 2, Par. 2). Hataloski had a perfect safety
record. App.

at 268 (Gaulin Direct).

As a foreman, however, Hataloski was not a part of Magee's management and did not

have any management responsibilities. App. at 266-67 (Gaulin Direct). Rather, Hataloski was
given projects that were already secured, negotiated, and contracted, and he was given a crew of
men to perform the duty of installing the roofing system. App. at 266 (Gaulin Direct). If safety
issues would arise at a project, the foreman was expected to try to resolve safety issues on the
job, if h~ could. App. at 268 (Gaulin Direct). However, the worksites were inspected regularly
for safety, quality, and performance by Magee's Operations Manager, Michael Gaulin, to whom
the foremen reported directly, and its President, Mark Gaulin. App. at 263 (Gaulin Direct). The
foremen were instructed to contact either Mike or Mark Gaulin if they needed support to resolve
a safety issue. App. at 256 (Hataloski

Redirect)~

App. at 267-68 (Gaulin Direct). Hataloski had

done so in the past, using the cell phone provided by the company to contact either Mike or Mark
Gaulin. App.at 256 (Hataloski Redirect).
On 90% of the jobs that Magee performs, Magco is the only contractor at the worksite.
On those jobs, Magco is responsible for providing all safety precautions. App. at 212 (Hataloski
Direct). This project, however, involved the virtual reconstruction of an existing building, where
Magee was one of many subcontractors working under the direction of a general contractor. On
this job, therefore, the general contractor, Turner Construction ("Turner"), was responsible for
providing site safety, including the covering of holes on the roof. App. at 214-15 (Hataloski
Direct). If Hataloski discovered a condition on this project that did not meet proper safety
standards, the proper manner for Hataloski to resolve it was by reporting it to Turner's job
superintendent. App. at 215 (Hataloski Direct).
Hataloski had difficulty getting Turner to comply with its safety responsibilities on this
j"ob, which was consistent with fiustrating experiences Hataloski had with Turner on previous
jobs. App. a:t .222-23 (Hataloski Direct). When Hataloski started this job, he did a walk-through

. 3
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and had to direct Turner to cover all of the roof openings with three-quarter inch plywood. App.
224 (Hataloski Direct). Turner had difficulty finding the plywood for this task, and Turner even
had to borrow the power tools and screws from Hataloski to attach the plywood. Id.
Moreover, after the covers were installed, the mechanical contractor removed the covers
l

to perform its duct work and would not always replace them. Other contractors would use the
duct shaft to haul materials to the roof. App. at 224-25 (Hataloski Direct). Neither Hataloski nor
any other Magco employee ever removed these covers, which did not interfere with their work.
App. at 225-26 (Hataloski Direct). On the contrary, Hataloski wanted the holes covered for the
safety of his men, and Turner wanted the holes covered to keep the project watertight. App. at
224-25 (Hataloski Direct). Hataloski had complained to Turner numerous times before December
20 about the uncovered holes. App. at 227 (Hataloski _Direct).
On December 20, 1996, Hataloski arrived at the project with two other Magco employees,
Kevin Barnes ("Barnes"), and another employee who was working on a different part of the roof
than Hataloski and Barnes.

App. at 290 (Decision at 2, Par. 3).

It was a cold day -

approximately 19 degrees - with I 0- to 15--mile per hour winds. App. at 216 (Hataloski Direct).
It was Hataloski's last day on the project; 1\llagco was to finish its work that day, pull off the job,
and go somewhere else to work. App. at 217-18 (Hataloski Direct). Their work was to move
metal pieces of counterflashing from the ground to the roof, and then to install the metal
countertlashing on the roof, which is the last item performed on a roofing job. Id.
Hataloski knew that he would be working that day in the general area of a duct shaft on
the roof. The shaft was one of the roof openings that Hataloski had caused Turner to cover at the
beginning of the project. On this day, the roof opening of the shaft had been covered_partially by
plywood and partially by a wooden pallet or "skid." Although Hataloski worked in the general
area of that shaft for a couple of hours that morning, he and Barnes were more than 4 to 6 feet
from the shaft during that time. App. at 218-19 (Hataloski Direct).
During the last few minutes of work they had to perform on the job, Hataloski and Barnes
had to mstall counterflashing on a wall located two feet from the shaft. It was the last piece of
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metal that was to ·be installed, and it only would have taken a couple of minutes to complete. App.
at 219 (Hataloski Direct). When Hataloski and Barnes entered the two foot space between the
shaft and the wall to perform their last ten minutes of work, Hataloski tried to stay away from the
shaft as much as he could and cautioned Barnes to be careful. App. at 234-3 5 (Hataloski Direct).
!

Hataloski did not check the skid, however, to determine if it was screwed down. ld. At
trial, Hataloski admitted that he should have done so. But it was a cold winter day; there was ice
on the roof; their boots were wet, and their knees were wet. App. at 220 (Hataloski Direct).
Hataloski was frustrated with the _lack of cooperation he had

re~eived

from Turner, both on this

job and on previous jobs, and he just wanted to finish the job. App. at 222 (Hataloski Direct).
Hataloski did not report this condition to anyone at Magee. App. at 256-57 (Hataloski Direct).
He simply proceeded with performing the last ten minutes of work on the job.
Barnes knelt down so that he and Hataloski could dry-fit the metal to see if it fit properly.
It did not, and Hataloski turned to fine-tune the cut. Out of the corner of his eye, Hataloski saw
Barnes look over his shoulder toward the curb (i.e., the 12" high, raised lip around the shaft
opening), which had the plywood covering one side of the opening and the skid covering most of
the other side. Hataloski saw Barnes move backwards in an attempt to sit on the skid. However,
Barnes' backside was not high enough to clear the skid, and the skid --which apparently had not
been secured -- slid bac.k into the hole. Barnes fell in after it, falling seven stories and dying soon
thereafter from his injuries. App. at 220-21 (Hataloski Direct).
After an inspection, the Commissioner issued a single citation to Magee, alleging that
Magee had "failed to protect an employee working on the roof from falling through a hole more
than 6 feet above the lower level by a personal fall arrest system, guardrail, or cover that
conformed with 1926.501(i)(2)." The citation was characterized as "serious," with a proposed
penalty of $7,000. Magee timely contested the citation.
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ARGUMENT

1. The Trial Court Erred by l1nputing to Magco its Foreman's Knowledge as the

Basis for Holding Magco Liable.

To hold an employer liable for a serious violation of the VOSH standards, the
!

Commissioner must prove, inter alia, that the employer had knowledge of the violative condition.
Va. Code Sec. 40.1-49.3 ("serious violation" does not exist if "the employer did not, and could
not with the exercise of reasonable

diligE~nce,

know of the presence of the violation"). In this

case, it is undisputed that Magee's management had no knowledge or notice that the shaft into
which ·its employee fell was improperly covered. Rather, the trial court imputed Hataloski's
knowledge to Magee, concluding as a matter of law that "Magee is deemed to have had the same
knowledge of the violative condition as Hataloski had on December 20,1996." App. at 308
(Decision at 6).
What Hataloski's precise knowledge \Vas at the time of the accident is a matter of some
dispute. It is not evident whether Hataloski himself consciously recognized at the time of the
accident that the hole had not been covered properly. On the morning that Hataloski and Barnes
were working next to the roof opening, Hatala ski did not check to see if the pallet -- which had
been placed over the hole by another contractor -- had been secured. He should have; he now
wishes he had; but, at the t~me, he did not. The trial court did not find conclusively that Hataloski
knew the pallet covering the hole had not been secured. The court found only that Hataloski
'"probably' knew the pallet was a risk to the safety of the employees that morning." App. at 304
(Decision at 2).
It remains without dispute, however, that Hataloski did not report this condition to
Magco's management, and that Magco did not have any actual knowledge of the hazardous
condition. The trial court also did not make any_ finding that Magco' s management could have
foreseen or prevented Hataloski' s actions on December 20, 1996. The trial court did not identify
any shortcoming in the safety training that Magee provided to Hataloski or to its other
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employees. The court did not find under Va. Code Sec. 40.1-49.3 that Magee knew, or with the
exercise of reasonable diligence could have known, of the presence ·af a violation. Rather, in
concluding that Magee was responsible for Hataloski' s actions, the trial court simply applied the
doctrine of respondeat superior and held as a matter of law that Hataloski' s knowledge should be
imputed to Mag co. App. at 308 (Decision at 6).
The trial court erred in doing so. By holding an employer liable for the unforseeable and
unpreventable mistake of its supervisor, the court improperly makes Magee an insurer of its
employees' safety- a principle which Congress, and the Virginia Supreme Court, have rejected.
The proper inquiry must be whether an employer has done everything reasonably possible to
assure that its supervisors will comply with OSHA regulations. If so, the employer should not be
held responsible for a foreman's mistake.
These principles were analyzed in great detail in a Fourth Circuit case that is factually
identical to those of the instant appeal. In Ocean Electric Corp. v. Secretary of Labor, 594 F.2d
396, 40 I (4th Cir. 1979), an electrical contractor was hired to install a second switch gear unit at a
Navy electric power station in Virginia Beach, Virginia, immediately adjacent to the first unit.
The job was supervised by a foreman who was an experienced journeyman electrician with a
perfect safety record. His assistant was an apprentice with outstanding ability and three years'
expenence.
· Befor~ installing the second unit, the foreman decided to perform some work on the first
switch gear unit while the unit was stiii energized. After completing his work, however, the
foreman forgot to close the door. When the second unit was lowered to the ground by crane, the
foreman ordered the apprentice to grab the slackened cable that was holding the second unit. The
apprentice did so with his right hand, but he stuck his left hand through the open door of the first
switch gear unit, which the foreman had left open. The apprentice touched an energized bus bar
and was electrocuted.
It was undisputed that the accident was the result of the supervisor's human error.
Nevertheless, an OSHA compliance officer cited the employer., Ocean Electric Corp .., for failing

i
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"to provide a barricade, a barrier, or insulating equipment that would prevent accidental contact
by employees with conductors energized by high voltage electricity." Ocean Electric contested
the citation, arguing at trial that the acc:ident was unfor_eseeable and unpreventable, and that it
should not be held responsible for the human error of its foreman. The trial judge rejected the
!

argument, applying the common law doctrine of respondeat superior to affirin the citation.
The case was appealed twice, first to the Occupational Safety and Health Review
Commission, and then to the United States Court of Appeals for the Fourth Circuit. Although
they differed in their conclusions, with the Commission affirming and the Fourth Circuit vacating
the citation, they both agreed on the applicable principles. "Congress did not- intend to hold
employers to absolute responsibility for acts of their supervisors in each instance, although such
may be the general rule, and where a company has done everything reasonably possible to assure
compliance, but a supervisor neverthe1ess creates a violation which was unforeseeable and
therefore unpreventable, no liability should attach."

594 F.2d at 398 (internal quotations

omitted). The critical inquiry, the Court concluded, was whether the employer had established an
adequate safety program, such that the supervisor himself had been adequately supervised with
regard to safety matters. If so, then the ·employer has done all that it could to assure the safety of
its employees, and an employer should not be held liable for its supervisors' mistakes. In Ocean
Electric, the Fourth Circuit concluded that, "Nothin& is suggested to show Ocean could have
foreseen the accident .... [I]t cannot be said that anything in the record indicates that it was in
any way foreseeable that [the foreman] vtould leave the door to the barricade open." Id. at 403.
Similarly, in the instant case there is no factual dispute that Magee was committed to its
employees' safety and had provided Ha.taloski, and all its employees, with a satisfactory safety
program. Magee trained all its employees on fall protection, showed videos, held in-house
training seminars, contracted with an outside safety consultant to provide additional training, and
sent employees to trade organization se:minars. The Compliance Officer who inspected Magee
confirmed that Magee's fall protection safety program satisfied all VOSH

requiremen~s.

Indeed,

the trial cOU11 noted that no evidence had been presented by the Commissioner that there was any
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lack of either a corporate-wide commitment to safety, or any lack of safety training. App. at 27 2.
In light of Magco's proof at trial of its commitment to safety and its provision of genuine
safety training to Hataloski and all its employees, the trial court's affirmation of the citation begs
the single, critical question: what more could Magco have done to prevent this accident? The
answer is, nothing. To hold Magco liable under these circumstances is to contravene the intent of
Congress, and of the Virginia General Assembly, in enacting occupational safety and health laws:
"The safety regulations at issue here were not designed to make the employer an insurer of an
employee's safety. Ocean Elec. Corp. v. Secretary of Labor, 594 F.2d 396, 399 (4th Cir. 1979);
Brennan v. Butler Lime and Cement Company, 520 F.2d 1011, 1017 (7th Cir. 1975.) A safe
workplace is not necessarily risk free."

Floyd S. Pike Electrical Contractor. Inc. v.

Commissioner, 222 Va. 317, 322, 281 S.E.2d 804, 807 ( 1981 )(citation omitted). See Ocean
Electric, sugra, 594 F.2d at 399 ("it does not appear that Congress intended the employer to be an
insurer of employee safety. 'The Congress declares it to be its purpose and policy ... to assure so
jar as possible every working man and woman in the Nation safe and healthful working

conditions and to preserve our human resources")( emphasis supplied in Ocean Electric).
The Pike decision (which quotes approvingly from Ocean Electric) demonstrates these
principles. In Pike, the Supreme Court of Virginia affirmed a VOSH citation against an electrical
contractor that was issued after a workplace accident. The company was hired by a power
company to install a transmission line. As part of this operation, Pike installed a "catch-off' pole,
which was used to secure a non-energized transmission line. The decision to install the catch-off
pole, including its placement, was made pursuant to discussions between Pike's foreman, Roger
Hubbard, and Pike's area supervisor, Leo Sams, who was Hubbard's supervisor. 222 Va. at 320,
281 S.E.2d at 806. During the work, the transmission line whiplashed, killing one worker and
injuring another.
After trial, the trial court concluded that moving the catch-off pole would not have
removed the hazard in this case, and that the accident could have been prevented if alternative
safety procedures had been userl. 222 Va. at 322, 281 S.E.2d at 807. The Supreme Coutt
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adopted these findings and affirmed the citation. After recognizing Ocean Electric's admonition
that an employer is not "an insurer of employee's safety," the Supreme Court nevertheless
distinguished the case before it from Ocean Electric:
The trial court's judgment, how·ever, does not impose civil Iiabiiity for the
idiosyncratic, unforeseeable behavior of an employees. Instead, the trial court
held that Pike chose a measure: (moving the catch-off pole) that would not
have removed the danger to its employees and chose to disregard other safety
measures that would have prevented the accident.

The Pike decision is similarly distinguishable from the case before this Court. In Pike,
after lengthy discussions between the foreman and his supervisor, a conscious decision was made
to use a safety measure (i.e., a catch-off pole) that was not, in fact, safe. The company's foreman
did not idiosyncratically violate a company work rule. Rather, the company's area supervisor
implemented a work rule that was unsafe.
In contrast, in the instant case l'v'lagco implemented a safety measure that was undisputably
safe - covering the holes on the roof ~1ith 3/4 inch plywood, secured with screws. Its foreman,
Hataloski, led the general contractor around the project at the beginning of Mag co's work,
making sure that Turner complied with this requirement. On the last day of the project, during
the last few minutes of work, Magco's foreman - cold, tired, frustrated, and wet - violated this
rule without the knowledge of anyone at Magee. Unlike Pike, the affirmation of the citation in
this case would "impose civil liability for the idiosyncratic, unforeseeable behavior of an
employee."
The trial court here flatly rejected even the possibility that an employer could escape
liability for its supervisors' unforeseeable misconduct, stating that the VOSH Administrative
Regulations do not recognize that defense.

Under Sec.· 6.1.C, the VOSH Administrative

Regulations Manual states that, for purposes of the unpreventable employee misconduct defense,
[T]he term 'employee' shall not include any officer, management official or·
supervisor having direction, management control or custody of any place of
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employment which was the subject of the violative condition cited.
To hold an employer flatly liable for the acts of its supervisors without regard for the
employer's provision of safety training, however, directly contravenes the admonition in Pike and
Ocean Electric and is a disincentive to safety. As the Fourth Circuit explain~d:
[A]n imputation of a supervisor's acts to the company in each instance would
frustrate the goals behind the Act. As the Commission correctly stated: "Such a
holding would also not tend to promote the achievement of safer workplaces. If
employers are told that they are liable for violations regardless of the degree of
their efforts to comply, it can only tend to discourage such efforts."
Ocean Electric, supra, 594 F.2d at 399. It is for this reason that the Occupational Safety and
Health Review Commission ("OSHR.C") "has abandoned the respondeat superior argument and
has recognized limits on an employer's liability." Id. at 400.
In this case, Magco did everything it possibly could to keep its men safe. A man died on
the job, but it was not because of anything that Magco failed to do for its employees. The
decision of the trial court should be reversed, and the citation against Magee should be vacated.
2. The Trial Court Erred by Placing the Burden of Proof on Magco to Establish
"Unpreventable Employee Misconduct" as an Affirmative Defense. The Burden
Should Rest with the Commissioner to Prove that Hataloski's Actions Were
Foreseeable.

Even under the trial court's holding that "unpreventable employee misconduct" is an
affirmative defense to be proved by Magee, rather than an element to be included in the·
Commissioner's case in chief, Mag co should not be held liable for Hataloski' s actions.
Nevertheless, this Court should reject the trial court's formulation of employee misconduct as an
affirmative defense and should hold, consistently with the United States Court of Appeals for the
Fourth Circuit, that the burden of proof belongs on the Commissioner, not the employer.
It is well established that the interpretation of state OSHA plans which are based on
Federal OSHA Standards are guided by Federal OSHA decisions. The Virginia Occupational
Safety and Health Standards for the Construction Industry are not simply patterned after the

-3331J

Federal Occupational Safety and Health standards; they are a direct adoption of them, without
modification. After the Virginia General Assembly established the Virginia Occupational Safety
and Health Program ("VOSH Program") and the Virginia State Plan in 1972, the Virginia Safety
and Health Codes Board adopted the Federal OSHA Standards verbatim, inbluding the standards
for the construction industry, located at 29 CFR Part 1926. It is one of those standards, 29 CFR
Sec. 1926.501 (b)(4)(i), that Magee is alleged to have violated in this case.
In Ocean Electric, supra, the United States Court of Appeals for the Fourth Circuit
expressly held that unpreventable employee misconduct is not an affirmative defense to a citation.
Rather, the burden is on the Secretary of Labor (here, the Commissioner) to prove that the
employer's safety program was in some way inadequate. The Secretary must show at trial what
particular measures a company could have taken to improve its safety program. If the Secretary
fails to do so, then he has failed to prove employer knowledge or foreseeability, and, therefore,
why the employer should be held responsible for the violation.
In January I 998, the United States Court of Appeals for the Fourth Circuit affirmed this
principle. In L.R. Willson & Sons. Inc. v. Occupational Safety and Health Review Commission.
134 F.3d 1235 (4th Cir. 1998), cert. denied, Herman v. L.R. Willson & Sons, 119 S. Ct. 404, the
Secretary of Labor had argued that a supervisor's knowledge of a violation of the OSHA
standards should be imputed to the employer.

This interpretation shifted the burden to the

employer to prove, as an affirmative defense, that the alleged violation was the result of
unpreventable employee misconduct.
The Fourth Circuit rejected that approach. Unpreventable employee misconduct is not an
affirmative defense, but rather it "must be disproved by the Secretary in his case-in-chief That
the Secretary bears this burden is clearly th~: law of this Circuit per Ocean Electric, and we see no
reason to change that here. Ocean Electric's reasoning is consistent with the clear intent of the
Act." 134 F.Jd at 1241.
The trial court noted that the "leading Virginia Supreme Court case on this issue is Pike
Electrical Contractor. Inc., v. Commissioner, 222 Va. 317, 281 S.E.2d 804 (1981)"'"' and stated
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that the Court "did not adopt or endorse the shifting of the burden of proof." App. at 307
(Decision at 5). Two responses are necessary. First, although the Virginia Supreme Court did
not adopt or endorse the Fourth Circuit's allocation of the burden of proof, neither did the Court
reject it. The Virginia appellate courts simply have not addressed the allocation of the burden of
proof where a claim of unpreventable employee misconduct has been raised.
Second, the trial court mistakenly characterized the Fourth Circuit's position as "shifting
the burden of proof' from the employer to the Commissioner. Apparently, the trial court assumed
that the burden of proving unforeseeability initially rested on the employer, but that the Fourth
Circuit shifted the burden to the Secretary.
In fact, the opposite is true. As explained in Ocean Electric, between the passage of
OSHA in 1970 through the Ocean Electric decision in 1979, the OSHRC and the federal courts
consistently had required the Secretary to prove foreseeability of the accident as an element of its
case in chief. It was only in the Ocean Electric case itself that the OSHRC - for the first time sought to place the burden on the employer to prove unforeseeability as an affirmative defense:
Although the courts and the Commission now agree that employer liability for
unforeseeable accidents should be limited, the Commission in this case now seeks
to depart from its former rulings as to who should bear the burden of proof on this
ISSUe.

514 F.2d at 400.

Magco simply asks this Court to recognize the allocation of the burden of proof that has
existed in this Circuit since Congress first passed OSHA. It is unjust for an employer to be held
liable for violating a safety and health standard if the Commissioner cannot prove what the
company could have done to foresee or prevent its employees from violating its rules. Where the
Commissioner shows that an employer failed to provide training, or that it appointed an
incompetent foreman to supervise a dangerous job, or that it assigned insufficient manpower to
perform a job safely, then it is reasonable to conclude that the employer should have foreseen the
possibility of a VOSH violation by its employees. But where an employer trains its employees,
puts its best foreman on a job, and dispatches a proper crew to complete the work safely., the
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company should not be held liable for the foreman's mistake. This Court should affirm that it is
the Commissioner's burden to prove foreseeability in his case in chief, rather than to require

employers to establish unpreventable employee misconduct as an affirmative defense.
V. CONCLUSION

For the foregoing reasons, Mage() requests that the decision of the trial court be reversed,

and that the citation against Magee be vacated.
Respectfully submitted,
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BRIEF OIF APPELLEE

John Mills Barr, Commissioner ("C01nmissioner") of the Virginia Department of Labor
and Industry ("DOLI"), says the following:
STATEMENT OF FACTS

After hearing the evidence presented by both parties, the Honorable Joanne F. Alper
issued detailed factual findings, which are set forth in the trial court's Findings of Fact,
Conclusions of Law and Judgment Order issued September 7, 1999. See Joint Appendix e'JA")
at 303-308. In the Brief for Appellant, Magco of Marylarid, Inc. ("Magco") does not challenge
any of the trial court's factual findings. See Brief for Appellant at 2 (Statement of Questions
Presented). Nevertheless, Magco's brief contains a four-page Statement of Facts that bears little,
if any, resemblance to the trial court's two pages of factual findings. Under these circumstances,
the Commissioner opposes Magco's Statement of Facts in its entirety and sets forth herein a
summary of the undisputed factual findings ma.de by the trial court. 1

In December 1996, Magco employe:es performed roofing work on a building in
Arlington, Virginia.

JA at 303. John Hataloski ("Hataloski~') ~as Magco's foreman on the

project and, as such, was "'solely responsible for this project."' !d. at 303 (quoting Hataloski's
testimony).

Consistent with Magco policy, Hataloski also served as superintendent of the

project. His responsibility was, "inter alia, to 1nake all field calls and to act as the safety officer

1

Because Magco has not challenged any of the trial court's factual findings as being clearly
erroneous, Judge Alper's findings must be presumed correct. See Floyd S. Pike Electrical
Contractor, Inc. v. Commissioner, 222 Va. 317, 332, 281 S.E.2d 804, 807 (1981).
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responsible for project safety." ld. at 304. Hataloski had extensive experience and training in
safety issues and was the Magco foreman most familiar with safety regulations. !d.
During the course of this project, Hataloski observed various holes in the roof that were
not properly covered. On numerous occasions, Hataloski complained to, the general contractor,
Turner Construction ("Turner"), about the unsafe condition those holes created for the men
working on the roof. ld.
Despite this ongoing safety problem, Magco continued to have its employees work on the
project. On December 20, 1996, Hataloski worked on the project with, among others, Kevin
Barnes ("Barnes"), a "relatively new employee." !d. at 304. The work scheduled for completion
on December 20 was "the last of several hours of work needed on the job." /d. On that date,
"Hataloski was aware that there was a hole in the roof of the building in close proximity to where
he and Barnes would be working, ... which opened to a seven to eight story shaft below." ld.
Upon arrival at the site, "Hataloski noted that a portion of the shaft in question had been covered
with a piece of plywood and another portion of the shaft had been covered with a wooden pallet.
Neither the plywood nor the wooden pallet entirely covered the opening." !d. A metal beam had
been placed on top of the pallet. This beam rested on cinderblocks located on either side of the
shaft. !d. "Hataloski admitted that he should have checked the pallet and that he probably knew
the pallet was a risk to the safety of the employees that morning." !d.
Hataloski instructed the other Magco employees on-site to move the steel beam so that
they could better access the work area located

approx~mately

two feet away from the opening of

the shaft. !d. After removal of the beam, "Hataloski told the Iviagco employees to be careful
while working around the shaft." !d.

Barnes and Hataloski, the two employees working near the shaft, did not use any fall
protection devices while working within two feet of the shaft. !d. at 305. "Barnes and Hataloski
were squatting in the two-foot wide space betw·een the penthouse wall and the shaft when Barnes
leaned back as if to sit on the pallet covering the shaft. The unsecured wo?den pallet shifted with
his weight and Barnes fell down the shaft with the pallet, falling approximately eight stories. He
died as a result of his injuries." !d.
Compliance Officer David Cline of the Virginia Occupational and Safety Health Program
investigated the incident. Based on that inspection, the Commissioner issued a "serious" fatalityrelated notice of violation to Magco citing § 1926.501 (B)(4)(i) of the VOSH Standards for the
Construction Industry. The Commissioner asse~ssed a penalty of $7000.

!d. Magco contested

the citation and the Commissioner filed the underlying chancery action to enforce the
administrative finding of a serious violation by ~v1agco. !d.
PRINCIPLES OF LAW AND ARGUMENT

The federal Occupational Safety and Health Act ("OSHA") regulates safety and health
conditions in private industry workplaces.

In Virginia, the federal governmenf has assigned

OSHA enforcement responsibilities to the Virginia Occupational Safety and Health Program of
DOLI ("VOSH"). In order to obtain and maintain this federal OSHA approval, Virginia (and
other delegated states) are required to maintain an OSHA program that is ''at least as effective as"
the federal standards. See 29 C.P.R. § 1902.370J)(4).

If a state fails to maintain a satisfactory

OSHA program, federal OSHA can exercise several options for questioning or challenging the
adequacy of the state program.
Virginia's approved OSHA plan is codified at Va. Code Ann. § 40.1-49.3, et seq.
("Virginia OSHA").

Under the Virginia OSHA plan, VOSH inspects private industry

workplaces to determine whether employers are complying with the job safety

~d

health

standards applicable to their establishments. If an inspection reveals reasonable cause to believe
that a violation has occurred, VOSH will issue a citation to the employer. See Va. Code Ann.

§ 40.1-49.4.A.l. Consistent with federal OSHA and the Virginia OSHA plan, VOSH identifies
I

certain types of violations as "serious." Virginia law defmes "serious violations" to be those
where:
there is a substantial probability that death or serious physical harm
could result from a condition which exists, or from one or more
practices, means, methods, operations, or processes which have
been adopted or are in use, in such place of employment unless the
employer did not, and could not with the exercise of reasonable
diligence, know of the presence ofthe violation.
Va. Code Ann. § 40.1-49.3 (emphasis added).
The litigation now before this Court focuses on Magee's argument that, in proving the
knowledge element of§ 40.1-49.3, the Commissioner is not entitled to impute knowledge of a
supervisory employee to the employer. Magee further argues that, under§ 40.1-49.3, a violation
cannot be serious unless the Commissioner proves that the accident did not result from employee
misconduct. The trial court properly rejected these and the miscellaneous other arguments raised
throughout the Brief for Appellant. As set forth in detail below, Magee's arguments are contrary
to well-established laws of Virginia and that of the majority of federal courts.
I.

THE TRIAL COURT CORRECTLY RULED THAT THE COMMISSIONER
MET ITS BURDEN OF PROVING THAT MAGCO KNEW OR SHOULD H.J\VE
KNOWN OF THE VIOLATION.
In OSHA enforcement actions the government carries the burden of proving that the

employer knew or should have known of the presence of the violation through the exercise of
reasonable diligence. See§ 40.1-49.3. The Commissioner easily met that burden in this case.

1s-
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A.

The Commissioner Proved That Magco Knew of the Violation.

Under the undisputed factual findings of the trial court, Magco unquestionably knew of
the preventable hazard that caused this incident. It is undisputed that:
•

Hataloski was Magco' s foreman on the project;

•

Hataloski was superintende:nt of the project;

•

Hataloski was responsible for this project;

•

Hataloski was responsible for project safety; and

•

Hataloski knew of the hazard.

See JA at 303-305; see also JA at 205, 207, 226-27, 230, 235-36. Under these circumstances, the
trial court could not have reached any conclusion but that Magco knew of the violation. For all
practical purposes, Hataloski was acting as Ma.gco. Thus, Hataloski 's knowledge of the violation
implicitly constituted knowledge by Magco of the violation.
This approach of imputing Hataloski's knowledge to Magco fully comports with longstanding federal OSHA policy and case law. When a corporate employer entrusts to a
supervisory employee its duty to assure employee compliance with safety standards, it is
reasonable to charge the employer with the supervisor's knowledge of noncomplying conduct.
Because corporations, by definition, act through their employees, a supervisor's knowledge of a
hazardous condition must be imputable to the employer. See generally Secretary of Labor v.
Capform, 13 OSHC 2219, 2221 (1989); Wright & Lopez, Inc., 8 OSHC 1261, 1264 (1980);

Safeway Stores, Inc., 6 OSHC 1176 (1977). If such knowledge was not imputable, employers
could avoid OSHA liability by simply delegahng all safety responsibility to an employee and
turning a blind eye to obtaining any first-hand knowledge of safety conditions. Such an

approach plainly contradicts sound public policy and is contrary to well-established Virginia
Supreme Court precedent on the law of agency.
The Virginia Supreme Court h~ long recognized the agency rule that a principle is bound
by the actions of its agents. In Nationwide Ins. Co. v. Patterson, 229 Va. 627, 331 S.E.2d 490
!

(1985), where the company was sued in a case of constructive fraud, Nationwide argued that only
by its direct participation could it be held liable for its agent's conduct. The Supreme Court cited
longstanding precedent to find that a principal is bound by representations of his agent, made
either in the scope of his employment or in furtherance of the object for which- he was employed.
229 Va. at 632, 331 S.E.2d at 493. The Court explained that the rule is one of public policy and
convenience:

"In no other way could there be safety to third persons in their dealings,
either directly with the principal, or indirectly with him through
instrumentality of agents. In every such case, the principal holds out his
agent as competent, and fit to be trusted; and thereby, in effect, he
warrants his fidelity and good conduct in all matters within the scope of
the agency."

Id. (quoting Jefferson Standard Life Ins. Co. v. Hedrick, 181 Va. 824, 834, 27.S.E.2d 198, 202
{1943)).

In this case, Hataloski clearly was an agent of the Appellant.

As the trial court

concluded, Hataloski was the job site superintendent in control of job site safety. See JA at 303304. Magco entrusted Hataloski with the authority to ensure site safety and Barnes was a thirdparty who relied upon that trust. The employee, and tragic~lly in this case, the victim, was put in
the position of relying upon the supervisor for his safety. Applying the principles set forth in

Nationwide Ins. Co. v. Patterson, the company who gave the supervisor responsibility cannot
then evade its liability by claiming it did not have knowledge of the supervisor's actions. Thus,
the trial court properly held Magco responsible based on the knowledge of its agent Hataloski.
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B.

Even if Magco Did Not Know of the Violation, the Record is Clear That
Magco Should Have Known of the Violation.

Even if the trial court had erred in imputing Hataloski's knowledge to Magee, such would
have been hannless error. As discussed above, regardless of whether Magee actually knew of
th~ specific violation, the Commissioner's burden of proof is met upon a mere showing that

Magee should have known of the violation. There is more than ample evidence in the record to
support such a finding.
In considering whether an employer should have known of a violation the question is
whether the violation could have been diseovered through the "the exercise of reasonable
diligence." See Va. Code Ann. § 40.1-49.3.

In other words, the employer's knowledge need

not be actual; it may be constructive. Constructive knowledge exists where a hazard is in plain
view or where an employer fails to inspect its workplace to discover readily apparent hazards.

See, e.g., Kokosing Constnlction Co., 17 OSHC 1869 (1996) ("The conspicuous location, the
readily observable nature of the violative condition, and the presence ofKokosing's crews in the
area warrant a finding of constructive knowledge."); and Austin Building Co. v. OSHRC, 647
F.2d 1063, 1067-68 (lOth Cir. 1981) (holdi:1g that evidence was sufficient to prove that the
company knew or should have known that hazardous practice existed, where "the employee
welding in this precarious spot was easily observable. A diligent foreman checking the safety of
his workers should have discovered the hazardous conduct").
As is clear even from Magco 's version of the facts, Magee worksites were regularly
inspected by the company's president, Mark Gualin, and the operations manager, Michael
Gualin, to whom Hataloski directly reported.

See Brief for Appellant at 3. The Gualins had

primary responsibility for ensuring the safety of the site. !d. The problem regarding Wicovered
holes in the roof of this particular site was· open and obvious and Hataloski repeatedly had
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complained about the problem to Turner Construction, the general contractor on the site. !d. See

also JA 127-129 (admissions by Hataloski that had seen the pallet on prior occasions and that the
situation was dangerous); JA at 224 (testimony by Hataloski that problems with improperly
covered holes identified during a "walk through" of the site). Magco then concedes that Turner
!

Construction failed to take adequate precautions to fix the problem and that this was not
surprising given previous problems Magco had had with Turner Construction on other job sites.
ld. 2 See also JA 131-132 (admission by Hataloski that had complained to Turner about the safety
problems with the pallet).
Moreover, the record supports a finding that, at a minimum, Mike Gualin had been made
aware of the general safety problems on-site regarding uncovered roof holes. Hataloski testified
that he believes that he communicated his concerns regarding general safety conditions on-site to
Mike Gualin, the vice president ofMagco. See JA at 223-24; see also JA at 226 (denying that he
notified Magee of a specific problem with this hole, but implicitly admitting general notification
of problems given to Magee). Finally, Magee employees were allowed to work on the site
despite the fact that company management was aware or easily could have made themselves
aware of problems on the site relating to improperly covered holes.
It is, thus, clear that the Gualins, as the senior management ofMagco, should have known
about the problem that resulted in the death of Barnes. If they had followed their policy of
inspecting regularly and had remained in close contact with their foreman, then there is no
question that they would have known about the problem of improperly covered holes and about
Turner Construction's failure to remedy the situation. With such knowledge, they could have

2

On cross-examination, Hataloski did not deny that the Gualins had been advised of the prior
safety problems with Turner Construction. See JA at 254-55.

taken measures to ensure their employees were protected. At a minimum, Magco could have
prevented this accident by refusing to allow its employees on site until the problem was fixed to
Magco's satisfaction.
Thus, regardless of whether Hataloski's kno·wledge could be imputed to Magco, Magco
I

should have known of the violation. Either the Gaulins knew of the problem from Hataloski and
ignored it, or they failed to adequately monitor activities on the site. In either event, Magco had
constructive knowledge of the violation and the Commissioner carried its burden of proof.

II.

THE TRIAL COURT CORRECTLY RULED THAT MAGCO COULD NOT
PREVAIL ON THE EMPLOYEE 1\'llSCONDUCT DEFENSE.
Pursuant to Va. Code Ann. § 40.1-22, the Virginia Safety and Health Codes Board has

enacted regulations, which among other things, define the exact parameters of the employee
misconduct defense under Virginia law.

These regulations are set forth in the VOSH

Administrative Regulations Manual ("ARM"). According to the ARM, an employer in Virginia
may avoid liability for a safety and health violation under the employee misconduct defense if:

{The] employer demonstrates: (1) employees of such employer
have been provided with the proper training and equipment to
prevent such a violation... ; (2) work rules designed to prevent
such a violation have been established and adequately
communicated to employees by such employer and have been
effectively enforced when such a violation has been discovered; (3)
the failure of employees to obse~rve work rules led to the violation
and (4) reasonable steps have been taken by such employer to
discover any such violation.
See ARM at§ 6.l.B (emphasis added) (Copy attached). An exclusion to this defense states that
employers cannot claim the defense based on the misconduct of "any officer, management
official or supervisor having direction, management control or custody of any place of
employment which was the subject of the violative condition cited."
(defining the term "employee" to exclude supervisory personnel).
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See ARM at § 6.1.C

Applying the plain meaning of § 6.1, the trial court correctly ruled that Magco could not
prevail on an employee misconduct defense based on Hataloski's decision to continue working in
the vicinity of the improperly covered hole.

This is so for three reasons. First, as a matter of

law, Magco cannot invoke Virginia's employee misconduct defense for the actions of
!

supervisory personnel such as Hataloski. Second, even if Virginia law recognized an employee
misconduct defense for supervisors, Magee failed to meet the burden of proving each of the
elements of that defense under Virginia law. Third, Magee could not prevail on this defense
even under the Fourth Circuit's more liberal interpretation of employee misconduct.
A.

Under Virginia Law, Magco Cannot Invoke the Employee Misconduct
Defense for the Actions of Its Supervisor Hataloski.

Under the undisputed facts, Magee cannot avoid liability for this serious safety violation
by claiming that misconduct by Hataloski caused the violation. According to the plain language
of ARM § 6.l.C, Hataloski is not an "employee" for purposes of the employee misconduct
defense.

As the trial court found, Hataloski was a supervisor of the project and unquestionably

had "management control or custody" of the site where the incident occurred.

See JA 308.3

Thus, as a matter of law, the trial court correctly ruled that, under Virginia law, the employee
misconduct defense cannot apply in this case.
Magco' s attempts to challenge the applicability of the Virginia exclusion for supervisory
personnel are to no avail. Magco bases its challenge to the Virginia rule on a series of quotes
from a Fourth Circuit decision recognizing that, under the Fourth Circuit's minority view of the
federal employee misconduct defense, there are cases in which an employer should not be held
responsible for the acts of its foreman. See Brief for Appellant at 11 (quoting Ocean Electric

3

Magee has not disputed this factual finding on appeal.
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Corp. v. Secretary of Labor, 594 F.2d 396 (4th Cir. 1979)). From this, Magco suggests that
Virginia's approach of imputing a supervisor's actions to a company frustrates the goals behind
OSHA and should not have been followed by the trial court. This argument is to no avail.
Contrary to the Magco's assertions, AR1vf § 6.1 does not make the! employer the insurer
of employee safety.

Rather, the rationale behind the Virginia exclusion is that supervisory

personnel stand in the shoes of their employer. Thus, employers should have a heightened
responsibility for the actions of those persons it charges with protecting worker safety. See Floyd

S. Pike Electrical Contractor, Inc., v. OSHRC, 576 F.2d 72, 77 (5th Cir. 1978) ("Because the
behavior of supervisory personnel sets an exrunple at the workplace, an employer has -- if
anything-- a heightened duty to ensure the proper conduct of such personnel. (Also], the fact that
a foreman would feel free to breach a con1pany safety policy is strong evidence that
implementation of the policy was lax."). For instance, if the president of a company committed
a safety violation, the company certainly should not be able to avoid liability by claiming that it
was an employee's- the president's- misconduct that caused the accident.

The same logic

applies to other supervisory personnel who are in charge of a particular work site and who stand
in the shoes of the top ti~r management in a particular situation.
The fact that Virginia's version of the employee misconduct defense may be more
restrictive than the Fourth Circuit's approach in Ocean Electric under federal common law is
legally irrelevant to this case. As discussed above, Virginia operates its own state plan for
occupational safety and health under OSHA. Virg:[nia is not required to directly adopt all OSHA
standards verbatim and, thus, certainly is not required to follow federal court common law of

:::>SHA. Federal OSHA has never given any indication that Virginia's regulation is not "at least
iS

effective as" federal law nor has it initiated any action to force Virginia to change its

P~CTP 1 1 t"\f'
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interpretation of the employee misconduct defense. Thus, Virginia is free to enforce its version of
the employee misconduct defense, even if that view differs from how the Fourth Circuit Court of
Appeals or any other federal court would consider the issue under federal law.
B.

Even if the Employee Misconduct Defense Could ~pply to Supervisory
Personnel, Magco Failed to Meet Its Burden of ProviJ}g the Elements of This
Defense.

1.

Magco Carries the Burden of Proving the Elements of the Employee
Misconduct Defense.

Virginia law makes explicit that the burden of proving employee misconduct rests with
the employer invoking the defense. The regulation specifically states that a citation will be
vacated under this defense "if the employer demonstrates: [the elements of the defense]." See

AR1vf § 6.l.B (emphasis added). Consistent with the plain language of this provision, the trial
court correctly ruled that Magco carried the burden of proving the elements of the employee
misconduct defense under Virginia law and that the burden was not on the Commissioner to
prove the absence of facts supporting this defense.

In objecting to this ruling, Magco again invokes the Fourth Circuit's decision in Ocean
Electric.

According to Magco, the Fourth Circuit has determined that, under federal law, the

government should carry the burden on the employee misconduct defense. Magco claims that
the Virginia trial court below was bound to follow that decision because "[i]t is well established
that the interpretation of state OSHA plans which are based on Federal OSHA standards are
guided by Federal OSHA decisions." See Appellant's Brief at 11 (emphasis added). Somewhat
ironically, Magco cites no authority for this supposedly "well-established" proposition.

This

omission is not surprising given that there is no such authority.
Indeed, for the trial court to have followed Ocean Electric in this case would have been
plain error. While state courts often look to federal OSHA decisions for guidance, it has never

P::t aP. 1? nf 1353-

been held that federal court interpretations of federal OSHA law are binding on state courts
interpreting state OSHA law. Indeed, for the reasons already discussed, such a rule would have
no place in OSHA jurisprudence because it contradicts the entire structure of federal/state
relations under OSHA. State courts are bound to follow only their own s~ate's laws. Thus, the
trial court below properly followed Virginia law on employee misconduct and properly
disregarded the Fourth Circuit Court of App•eal' s interpretation of the employee misconduct
defense in Ocean Electric.
Moreover, contrary to Magee's complaints, Virginia's approach is fully consistent with
federal OSHA policies. It is widely recognized that the Fourth Circuit's decision in Ocean
Electric constitutes an outdated and extreme minority view of the employee misconduct
defense. 4 The vast majority of federal authorities addressing the employee misconduct defense
have held, consistently with Virginia's ·approach, that the burden of proof rests with the
employer. See D.A. Collins Constr. Co. v. Secretary of Labor, 117 F.3d 691, 695 (2d Cir.
1997); Brock v. L.E. Myers Co., High Voltage L,iv., 818 F.2d 1270, 1276 (6th Cir.), cert. denied,
484 U.S. 989 (1987); Danco Constr. Co. v. OSHRC, 586 F.2d 1243, 1247 n.6 (8th Cir.1978);
Daniel International Co. v. OSHRC, 683 F .2d 361, 364 (11th Cir. 1982); H.B. Zachry Co. v.

4

There is even reason to believe that the Fourth Circuit may be open to revisiting the Ocean
Electric approach in light of recent legal developments. Particularly noteworthy is Judge
Campbell's concurring opinion in L.R. Willson & Sons, Inc. v. OSHRC, 134 F.3d 1235 (4th
Cir.), cert. denied, 525 U.S. 962 (1998). Judge Campbell agreed that Ocean Electric is the law
of the Fourth Circuit but expressly declined to join in the view that Ocean Electric's reasoning
is consistent with the clear intent of federal OSliA and whether it was desirable for the Fourth
Circuit to reaffirm application of Ocean Electric. !d. at 1241.
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OSHRC, 638 F.2d 812, 818 (5th Cir.I981); General Dynamics Corp. v. OSHRC, 599 F.2d 453,
458-59 (1st Cir. 1979). 5
Accordingly, the trial court committed no error in imposing the burden of proving
employee misconduct on Magee. Such approach is required by Virginia law and is consistent
!

with federal OSHA principles.
2.

Magco Failed to Prove the Elements of the Employee Misconduct
Defense.

Under Virginia law (and the majority federal view), an employer must prove several facts
to avoid liability on the employee misconduct defense: (1) employees of the employer have been
provided with the proper training; (2) work rules designed to prevent such a violation have been
established and adequately communicated to employees and have been effectively enforced when
such a violation is discovered; (3) the failure of the employee to observe the work rules led to a
violation; and (4) reasonable steps have been taken by the employer to discover such a violation.

See ARM at § 6.1. Magco never could have prevailed under the employee misconduct defense
because, among other things, it failed to prove that it took reasonable steps to discover the
violation.

In National Engineering & Contracting Co. v. OSHRC, 838 F.2d 815 (6th Cir. 1987), a
company failed to establish a defense of unavoidable employee misconduct under circumstances
virtually identical to those here. An employee died after falling through a floor opening at a site
where the employer was installing a check valve for a waste treatment plant. The employer was
cited for failing to maintain a guardrail around the floor opening. Just like Magco, the company

5

Other states also follow this approach. See, e.g., Davey Tree Surgery Co. v. OSHAB, 167
Cal.App.3d 1232, 213 Cal.Rptr. 806 (1985).
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-asserted that employee misconduct must have caused the accident since "[the employee
involved] was an experienced journeyman plumber and [the company] had implemented a
specific work rule concerning the temporary floor opening." !d. at 819. The Court rejected the
misconduct defense on the grounds that, among other things, the company must have been
!

aware of the violation because a foreman visited the site several times a day and the
superintendent came by during the course of work .
.Here, as in National, Hataloski, the foreman and site superintendent, was on the site
regularly and knew of the problem.. More importantly, Mike Gualin claims to have been
responsible for regularly inspecting sites and appears to have been made aware of the general
problem with improperly covered holes. Thus, Magco plainly either knew of the violation
through Hataloski or failed to take reasonable steps to discover the violation on its own.
Accordingly, Magco could not have met the burden of proving the elements of Virginia's
employee misconduct defense.
C.

Magco Would Have Failed Under the Employee Misconduct Defense Even
Under Fourth Circuit Law.

The evidence before the trial court easily satisfies the burden described in the Ocean
Electric and Willson cases. Although Magco would have this Court believe that the Fourth

Circuit essentially absolves employers from liability for omissions of their supervisory
employees, neither Ocean Electric or Willson espouse such a laissez-faire view. In particular,.
Ocean Electric explicitly acknowledges that "[a corporation] may not escape all responsibility
I

for the acts of its supervisors. A corporation can only act through its agents and to excuse [a

I
I

corporation] simply because its foreman was negligent would emasculate [OSHA]." 594 F.2d at

I
399. Ocean Electric also states that, as a general rule, corporations must accept responsibility for

j

I
I

the acts of their foremen, id., and that an employer avoids liability under this defense only if the

Il
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II

employee's act is an isolated incident.

!d. at 400. The Court made clear that the question is

whether the company took all necessary precautions to prevent the occurrence of the violation.

!d. at 401.
Here, the evidence establishes that Hataloski 's error was not an isolated incident that
could not possibly have been foreseen by Magco management. Hataloski had been allowing
Magco employees to work on-site for weeks despite the presence of known problems with
inadequately protected holes, despite the knowledge that the general contractor had safety issues,
and despite the general contractor's refusal to fix the problems. Moreover, the key management
supervisors responsible for safety compliance apparently did not maintain an active presence on
the site and failed to ensure that the site was being operated safely. Under these circumstances,
Magco did not take all necessary precautions to prevent the occurrence of the violation and the
violation was more than reasonably foreseeable by the company. 6 If the Gualins had performed
the barest of due diligence, they certainly could have foreseen the possibility that a tragic
accident of this nature could occur. Instead, they turned a blind eye to conditions on the site, left
matters up to Hataloski, and now try to avoid liability by claiming there is nothing the company
could have done to prevent this violation. This argument strains not only_ the bounds of common
sense, but even exceeds the liberal vie~ of the employee misconduct defense followed in the
Fourth Circuit and purportedly embraced by Magco. Therefore, Magco must be held responsible
even under the Fourth Circuit's interpretation of the employee misconduct defense.

6

These circumstances are wholly inapposite from Ocean Electric, in which case there was no
evidence on the record to suggest that the employer could have foreseen the accident and where
it had been stipulated that: (1) the employee's actions were "accidental, not intentional and
purely a human error;" and (2) the employer did not "anticipate the actual course of events." 594
F.2d at 403.

CONCLUSION

For these reasons, the trial court's d~~cision must be affirmed.
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OPINION BY
JUDGE ROSEMARIE ANNUNZIATA
AUGUST 1, 2000

Record No. 2377-99-4

JOHN MILLS BARR, COMMISSIONER OF
DEPARTMENT OF LABOR AND INDUSTRY

CfJ

. .J

:::J
o_

FROM THE CIRCUIT COURT OF ARLINGTON COUNTY
Joann1: F. Alper, Judge
Bruce M. Luchansky (Fran~ L. Kollman;
Seth C. Berenzweig; Juliet D. Hiznay;
Kollman & Sheehan, P.A.; Alba & Oblon,
L.L.P., on briefs), for appellant.
Ellen F. Brown, l~ssistant Attorney General
(Mark L. Earley, Attorney General, on
brief), for appellee.
Magco of Maryland, Inc.

("Magco"), appeals from the

decision of the Circuit Court of Arlington County, affirming
Magco•s citation by the Commissioner of Labor and Industry
("Commissioner") for a serious violation of the safety standards
promulgated by the Virginia Occupational and Safety Health
Program ( .. VOSH" ) , 16 VAC

§§

2 5-17 5 -19 2 6 . 50 1

(b) ( 4) and

1926.502(i) (2), including a penalty of $7,000.

Magco contends

the trial court erred 1} in imputing to Magco its foreman's
knowledge of hazardous conditions on the worksite as a basis
for Magee's liability; and 2) in placing upon Magco the burden
of proof to establish "unpreventable employee misconduct .. as a
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defense to Magee's liability.

We find no error and affirm the

decision of the trial court.
BACKGROUND
We view the facts in this case "in the

l~ght

most favorable

to sustaining the Commissioner's action and 'take due account of
the presumption of official regularity, the experience and
specialized competence of the Commissioner, and the purposes of
the basic law under which the Commissioner has acted. '· ".·

Sen tara

Norfolk General Hoso. v. State Health Comrn'r, 30 Va. App. 267,
279, 516 S.E.2d 690, 696 (1999)

(internal brackets omitted)

(quoting Bio-Medical Applications of Arlington, Inc. v. Kenley,
4 Va. App. 414, 427, 358 S.E.2d 722, 729 (1987)).

In December,

1996, Magco was engaged in roofing work on a building in
Arlington, Virginia.

Magee's foreman on the project, John

Hataloski, was "solely responsible for this project" as Magee's
on-site superintendent.

His responsibility was,

"inter alia, to

make all field calls and to act as the safety officer
responsible for project safety.

11

Hataloski had extensive

experience and training in safety issues associated with roof
construction and repair and "was more familiar with the
regulations than any of Magee's other foremen,
11

11

saf~ty

being Magee's

most knowledgeable foreman" with respect to OSHA regulations.
During the course of the project, Hataloski observed

various holes in the roof of the building that were not properly

covered.

On numerous occasions, Hataloski complained to the

general contractor, Turner Construction ( 11 Turner"), that the
open holes constituted a hazardous condition for the workmen on
the roof.

Turner was responsible for

attend~ng

including covering holes on. the roof.

to site safety,

At Hataloski's direction,

it covered all the roof openings with three-quarter inch
plywood.

Periodically, however, the mechanical contractor

removed the covers to perform its ductwork and frequently failed
to replace the covers.

Despite Hataloski's safety concerns and

Turner's generally inadequate response to Hataloski's
complaints, Magee continued to have its employees work on the
roof without wearing fall protection devices, properly covering
the holes in the roof, or erecting guardrails around the holes.
Magco employees Kevin Barnes and Frank Allen were working
on the site with Hataloski on December 20, 1996.

Barnes was "a

relatively new employee," fJiho was assigned to work with
Hataloski on a section of the roof close to a hole "which opened
to a seven to eight story shaft below.

11

Hataloski was a'.vare of

the presence of the hole, and he knew that it lay in close
proximity to the section oJ: roof where he and Barnes would be
working.

Upon arriving at the site on the day in question,

Hataloski noted that "a portion of the shaft . . . had been
covered with a piece of plywood and another portion of the shaft
had been covered with a wooden pallet or 'skid. •

Neither the

plywood nor the wooden pallet entirely covered the opening.

11

The uncovered surface area of the hole was approximately 1.2
square feet.

A metal beam had been laid across the pallet and

rested on cinder blocks placed on either side of the shaft.
Hataloski directed Barnes and Allen to move the beam so that
they could better access the work area, which was located
approximately two feet from the opening of the shaft.

Hataloski

did not check the pallet to ensure that it was secured.
Hataloski testified that

11

he should have checked the pallet and

that he probably knew the pallet was a risk to the safety of the
employees that morning.

11

Allen went to work on another area of the roof, while
Hataloski and Barnes began to work near the shaft.

They were

not wearing fall protection equipment, and no guardrail had been
erected around the opening in the roof.

The two men squatted in

an area between the wall of the building and the opening of the
shaft, a space approximately two feet wide.
toward the shaft.

Barnes' back was

As the men worked, Barnes leaned backward as

if to sit upon the wooden pallet covering the shaft.

When he

placed his weight on the pallet, it gave way and Barnes fell
through the opening.

He landed approximately 71 feet below,

suffering fatal injuries.
David Cline, a compliance officer for VOSH, investigated
the accident.

Based upon his investigation, the Commissioner
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issued Magco a citation for a "serious violation 11 of
construction safety
citing

§

standa~ds

and assessed a penalty of $7,000,

1926.501 (b) (4) (i) j. of the VOSH regulations.

Commissioner found the violation based on

th~

The

following:

"[the

wooden pallet] wasn't larg•: enough to cover the hole . . . it
wasn't secure

. it had slits in it that an employee could

actually step his feet through and break an ankle, sprain, or
actually go through.

It's not an adequately covered hole using

that pallet."
Magco contested the citation, and the Commissioner filed a
Bill of Complaint in the Circuit Court of Arlington County,
pursuant to Code§ 40.1-49.4(F) (1), to enforce the penalty.

The

circuit court heard the case on August 17, 1999, and issued an
order enforcing the Commissioner's citation and penalty on
September 7, 1999.

This appeal followed.

IMPUTATION OF SUPERVISOR'S KNOWLEDGE
Magco contends that the trial court erred in imputing to it
its foreman's knowledge of hazardous conditions on the worksite.
We disagree.

1

The regulation provides:
Each employee on walking/working surfaces
shall be protect:ed from falling through
holes . . . more than 6 feet (1.8 m) above
lower levels, by personal fall arrest
systems, covers~ or guardrail systems around
such holes.
i5 5 -3o6-

The construction of the specific statutory provisions
implementing federal Occupational Safety and Health Act {"OSHA 11 )
regulations before us raises issues of first impression in the·
Commonwealth.

OSHA regulates conditions in

industry

p~ivate

workplaces which affect worker safety and health.

The federal

government assigned OSHA enforcement responsibilities in
Virginia to VOSH.

To maintain federal OSHA approval, Virginia

is required to maintain an OSHA program standard that is "at
least as effective as" the federal standard.
§

See 29 C.F.R.

1902.37 (b) (4).
Under the Virginia OSHA plan, VOSH inspects the private

industry workplace for compliance with the applicable standards.
Upon "reasonable cause to believe" that a violation has
occurred, VOSH will issue a citation to the employer.
§

40.1-49.4(A) (1).

VOSH identifies a violation as

11

Code

Serious 11 if

there is a substantial probability that
death or serious physical harm could result
from a condition which exists, or from one
or more practices, means, methods,
operations, or processes which have been
adopted, or are in use, in such place of
employment unless the employer did not, and
could not with the exercise of reasonable
diligence, know of the presence of the
violations.
Code

§

40.1-49.3.

Magee has not challenged the trial court's factual findings
in this case.

Those findings include:

1) that Hataloski was

Magco's foreman on the project; 2) that he was the
-"367--

"superintendent" of the project; 3} that he was responsible for
project safety;

4)

that he knew of the hazard presented by holes

in the roof of the building in question; and 5) that he was

specifically aware of the danger presented by the hole through
which Barnes fell.

Based Qn these findings, the trial court

imputed Hataloski's knowledge of the safety hazard to Magee, a
decision which Magco contends constitutes reversible error ..
Magco•s position is not supported by applicable Virginia law.
Although the proof required to show an employer's knowledge
of violations under this statute has not been addressed by our
appellate courts, whether :<nowledge of certain worksite
conditions may be imputed to an employer is well settled in
Virginia case law.

Indeed, it is a longstanding principle in

the Commonwealth that a foreman's knowledge of facts or· events
on a worksite is imputed to his employer.
Va. 406, 409, 143 S.E. 692, 693 (1928)

See Duke v. Luck, 150

(foreman's knowledge that

one of his crewmen had caused accident imputed to employer) ;
Dept. of Game &

Inl~nd

S.E. 651, 654 (1927)

Fisheries v. Joyce, 147 Va. 89, 97, 136

(notice to foreman of accident constituted

notice to employer) ; Low t'[oor Iron Co. v. La Bianca's Adm' r, 106
Va. 83, 91, 55 S.E. 532, =·33 (1906)
boss of a gang of hands

en~loyed

orders is a mere fellow

se~rvant

("Ordinarily the foreman or

in executing the master's

with the other members of the

gang, but if he is discharging a nonassignable duty of the
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master, he is to that extent a vice principal.

One of these

nonassignable duties is to exercise ordinary care to provide a
reasonably safe place in which the servant is to work.").
Furthermore, the imputation of a supervisor's knowledge of
safety hazards to his employer comports with federal law and
policy.

See Sec. of Labor v. Capform. Inc., 13 OSHC 2219 (1989)

(where employer's supervisors were "continually present at the
worksite," Secretary established nrima facie case that employer
knew of safety violations); Sec. of Labor v. Wright & Lopez,
Inc., ·a OSHC 1261 (1980)

(foreman's knowledge of conditions at

construction site was imputable to employer, considering
discretion given to the foreman in regard to safety procedures);
Sec. of Labor v. Safeway Stores, Inc., 6 OSHC 1176 {1977)
{grocery store's produce manager was a "supervisory employee"
because he had personnel working under him whom he could
discipline, was charged with ordering produce, and was charged
with general maintenance of his department, and therefore his
actions and knowledge were imputable to his employer) .

Magco

concedes that Hataloski was aware of the danger posed by
improperly covered holes on the worksite.

Thus, Hataloski's

knowledge is to be imputed to Magco, and we, therefore, affirm
the trial court's decision.
Moreover, the trial court's decision is fully supported on
the ground that, under Code

§

40.1-49.3, the Commissioner's

-=3~--

burden of proof may be met upon a showing that Magee should have
known of the violation in the exercise of reasonable diligence.
See, e.g., Kokosing Construction Co., 17 OSHC 1869 (1996)

("The

conspicuous location, the readily observable.nature of the
violative condition, and the presence of Kokosing•s crews in the
area warrant a finding of constructive knowledge.").

See also

Austin Building Co. v. OSHRC, 647 F.2d 1063, 1068 (lOth Cir.
1981) ·(evidence sufficient to prove that the company knew or

should have known that hazardous practice existed, where "the
employee welding in this precarious spot was easily observable.
A diligent foreman checkin9 the safety of his workers should
have discovered the hazardous conduct.

11

).

Our review of the record establishes that Michael Gaulin,
the company's operations manager and vice president, and Mark
Gaulin, the company's president, had primary responsibility for
inspecting the site and regularly did so.

The record also

establishes that the safety hazard posed by uncovered or
incompletely covered holes in the roof at the site was open and
obvious, and the Gaulins were informed about the absence of full
coverings for the holes and the safety hazard they posed.

In

short, the record fully supports the court •·s conclusion that
Magco knew or should have

}~own

that resulted in Barnes• death.

of the problem on the worksite
Therefore, because Hataloski's

knowledge of the hazards on the site may be imputed to Magee,

-"37~--

and because the senior officers of Magco knew or should have
known of those hazards, we affirm the trial court•s decision.
THE BURDEN OF PROVING EMPLOYER DEFENSES
In its defense, Magco argued that it did all it could do to
ensure the safety of its employees and that it was not liable
for the unforeseeable, idiosyncratic conduct of its foreman who
failed to check and secure the pallet.

It contends the court

erred in placing on it the burden of proving unforeseeable and
unpreventable employee misconduct, citing in support Ocean
Electric Corn. v. Sec. of Labor, 594 F.2d 396 (4th Cir. 1979),
and L. R. Willson & Sons, Inc. v. Occupational Safety and Health
Review Comm•n, 134 F.3d 1235 (4th Cir.}, cert. denied, 525 U.S.
962 (1998}.

In these cases, the United States Court of Appeals

for the Fourth Circuit has held that unpreventable employee
misconduct was not an affirmative defense to a citation 2 and
that, although a supervisor's knowledge of a safety hazard could
be imputed to the employer, employer liability is not strict
liability.

2

Accordingly, the Fourth Circuit has held that when a

We note that the Fourth Circuit's holding is a minority
view, with most of the federal circuits holding that employee
misconduct is an affirmative defense, the burden of proof for
which falls on the employer. See D. A. Collins Constr. Co. v.
Sec. of Labor, 117 F.3d 691, 695 (2d Cir. 1997); Brock v. L. E.
Myers Co .. High Voltage Div., 818 F.2d 1270; 1276 (6th Cir.),
cert. denied, 484 U.S. 989 (1987); Daniel Internat•l Co. v.
OSHRC, 683 F.2d 361, 364 (11th Cir. 1982); H. B. Zachry Co. v.
OSHRC, 638 F.2d 812, 818 (5th Cir. 1981); General Dynamics Corp.
v. OSHRC, 599 F.2d 453, 458-59 (1st Cir. 1979); Danca Constr.
Co. v. OSHRC, 586 F.2d 1243, 1247 n.6 (8th Cir. 1978}.

violation is the result of employee misconduct, i.e., where it
is created by an isolated, idiosyncratic act of an employee, the
Secretary of Labor 3 must prove as part of his case-in-chief that
the employee's conduct was "not unpreventable and not
r

unforeseeable.

114

The conclusions

reache~d

by the Fourth Circ.uit regarding the

burden of proof on the issue of employee misconduct are not
binding on this Court, see Maxey v. American Casualty Co. of
Reading, Pa., 180 Va. 285, 290, 23 S.E.2d 221, 223 (1942), and
we decline to follow its a:location of the burden of proof,
because it is inconsistent with Virginia law.

While we agree

that employer liability based on worksite safety violations is
not absolute, see Pike v. Dent. of Labor and Industry, 222 Va.
317, 322-23, 281 S.E.2d 804, 807 (1981), the burden of proof in
establishing employee misconduct as a limitation on employer

3

Under Virginia law, the Commissioner is the counterpart of
the Secretary of Labor.
4

In Ocean Electric, the specific element that the Secretary
of Labor failed to prove was the "adequacy of the employer's
safety policy." In Ocean Electric, as in Willson, the violation
was created by an employee/supervisor's failure to adhere to a
specific safety rule. In such instances, it must be determined
whether the conduct was foJ:-eseeable, implicating the adequacy of
the employer·• s safety regulations and program. See Ocean
Electric, 594 F.2d at 402 (where it was stipulated that
employee/supervisor's violation of safety regulation was
"accidental, not intentional, and purely a human error," it was
incumbent upon the Secreta~ to introduce evidence on the
adequacy of the employer's safety program. Having failed to
meet its burden of proof on this issue, liability could not be
imposed on the employer.).

liability resides with the employer.

VOSH has enacted

regulations defining the parameters of the employee misconduct
defense under Virginia law.

These regulations are set forth in

the VOSH Administrative Regulations Manual, c9dified at 16 VAC
§

25-60-260.

According to the pertinent regulation, an employer

may avoid liability for a safety violation due to employee
misconduct if
[the) employer demonstrates that:

16 VAC

§

1}

employees of such employer have been
provided with the proper training and
equipment to prevent . . . a violation;

2)

work rules designed to prevent such a
violation have been established and
adequately communicated to employees by
such employer and have been effectively
enforced when such a violation has been
discovered;

3)

the failure of employees to observe work
rules led to the violation; and

4).

reasonable steps have been taken bv such
emnloyer to discover any such violation.

25-60-260 (emphasis added)..

Thus, under Virginia law,

the burden of proving any such defense to a citation, including
unforeseeability, is on the employer.

Cf. Ocean Electric, 594

F.2d at 401-02 (Secretary has burden of proving inadequacy of
safety regulations); cf. also Willson, 134 F.3d at 1241.
Moreover, under the pertinent regulations, employers cannot
claim the defense based on the misconduct of "any officer,
management official or supervisor having direction, management

:.3f1-. -

control or custody of any place of employment which was the
subject of the violative condition cited."

16 VAC

§

25-60-260.

The regulation defines "employee 11 to exclude supervisory
personnel. 5

Thus, under the regulations adopted
!

pursuant to Code§ 40.1-22{5), the defense of employee
misconduct does not apply to the acts of supervisory personnel
and does not insulate Magco from liability in this case.
For the reasons stated, we affirm the decision of the trial
court.
Affirmed.
A Copy,
Teste:

By:

5

16 VAC § 25-60-260 provides: 11 [T]he term 'employee' shall
no.t include any officer, management official or supervisor
having direction, management control, or custody of any place of
employment which was the subjec.t of the violative condition. 11
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III. ASSIGNMENTS OF ERROR
1.

The Court of Appeals erred by holding that the defense of employee

misconduct does not apply to a front line supervisor.
2.

The Court erred by refusing to follow Fourth Circuit precedent on the

issue of the allocation of the burden of proof in employee misconduct cases.
3.

The Court erred by imputing a supervisor's knowledge of a hazardous

condition to 1v1agco.

IV. QUESTIONS PRESENTED
1.

Assignment of Error 1: Whether the Court of Appeals misinterpreted the

Virginia Regulations, 16 VAC §25-60-260, in holding that the defense of employee
·misconduct does not apply to a front line supervisor.
2.

Assignment of Error I: If the Court of Appeals did not misinterpret the

Virginia Regulations, whether 16 VAC §25-60-260 is invalid to the extent that it
precludes reliance on the employee misconduct defense for the acts of front line
supervisors.
3.

Assignment of Error 2: Whether the Court erred by refusing to adopt

Fourth Circuit precedent on the issue of the allocation of the burden of proof in employee
misconduct cases.
4.

Assignment of Error 3: Whether the Court erred by imputing Magee's

supervisor's knowledge of a hazardous condition to Magco.
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V. NATURE OF CASE Al'rD PROCEEDINGS IN THE TRIAL COURT
This case involves a citation issued by Appellee, John Mills Barr,
Commissioner of the Department of Labor and Industry (the "Commissioner"), to
Appellant, Magee of Maryland, Inc. ("Magee"), for a serious violation of the safety
standards promulgated tmder the Virginia Occupational and Safety Health Program
("VOSH"), 16 VAC §§ 25-175-1926.501(b)(4) and 1926.502(i)(2). Niagco contested the
citation and the proposed $7,000 penalty. On August 18, 1999, a one day civil trial was
held before the Honorable Joanne F. Alper in the Circuit Court of Arlington County,
pursuant to Va. Code Sec. 40.1-49.4E. On September 7, 1999, the Circuit Court issued
its Findings of Fact, Conclusions of Law and Judgment Order, affirming the citation and
proposed penalty.
Magco appealed the decision of the Circuit Court to the Court of Appeals
ofVirginia. 1 On August 1, 2000, the: Court of Appeals affirmed the judgment of the
Circuit Court. Magco now appeals that decision.

VI. STATEMENT OF FACTS
On December 20, 1996, Mag co's employees were performing roofing work at a
project located at 2425 Wilson Boult:vard, Arlington, Virginia, 22201. Magco had been
working on the project for approximately one month, and only a few hours of work
remained on the project. Mag co was to complete its work that day.

Ivlagco' s Mary land counsel were admitted pro hac vice for both of these
proceedings.

2
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Magco provided extensive safety training to all of its employees, including
training for fall protection. Magco taught its employees about fall hazards during
orientation, including the presentation of a safety video; conducted in-house safety
meetings; provided a written safety program; retained a safety consulting firm to provide
additional training; and sent its employees to seminars conducted by the NRCA and a
local roofmg association. The Compliance Officer who inspected Magco in connection
with this case, David Cline, reviewed Magco' s safety and training program and
confirmed that it met all VOSH safety requirements for fall protection.
The foreman for this roofing project was John Hataloski. Hataloski had extensive
experience and training in roofmg safety and was Magco's foreman who was most
familiar with the applicable safety regulations. Hataloski had a perfect safety record.
As a foreman, however, Hataloski was not a part ofMagco's management and did
not have any management responsibilities. Joint Abstract ("J.A.") 266-67. Rather,
Hataloski was given projects that were already secured, negotiated, and contracted, and
he was given a crew of men to perform the duty of installing the roofmg system. J.A.
266. If safety issues would arise at a project, the foreman was expected to try to resolve
safety issues on the job, if he could. However, the work sites were inspected regularly for
safety, quality, and performance by Magco's Operations Manager, Michael Gaulin, to
whom the foremen reported directly, and its President, IVIark Gaulin. J.A. 263. The
foremen were instructed to contact either Mike or Mark Gaulin if they needed support to
resolve a safety issue. J.A. 256; J.A. 267-68. Hataloski had done so in the past, using the
cell phone provided by the company to contact either lVIike or Mark Gaulin. J.A. 256.
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On 90% of the jobs that Magco performs, Magco is the only contractor at the
worksite. On those jobs, Magco is responsible for providing all safety precautions. This
project, however, involved the virtual reconstruction of an existing building, where
Magco was one of many subcontrac1:ors working under the direction of a general
contractor. On this job, therefore, the general contractor, Turner Construction ("Turner"),
was responsible for providing site safety, including the covering of holes on the roof. If
Hataloski discovered a condition on this project that did not meet proper safety standards,
the proper manner for Hataloski to resolve it was by reporting it to Turner's job
superintendent.
Hataloski had difficulty getti:1g Turner to comply with its safety responsibilities
on this job, which was consistent with frustrating experiences Hataloski had with Turner
on previous jobs. When Hataloski started this job, he did a walk-through and had to
direct Turner to cover all of the roof openings with three-quarter inch plywood. Turner
had difficulty fmding the plywood for this task, and Turner even had to borrow the power
tools and s9rews from Hataloski to attach the plywood.
Moreover, after the covers were installed, the mechanical contractor removed the
covers to perform its duct work and \Vould not always replace them. Other contractors
would use the duct shaft to haul

mate~rials

to the roof. Neither Hataloski nor any other

Magco employee ever removed these covers, which did not interfere with their work. On
the contrary, Hataloski wanted the holes covered for the safety of his men, and Turner
wanted the holes covered to keep the project watertight. Hataloski had complained to
Turner numerous times before Decen1ber 20 about the uncovered holes.

4
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On December 20, Hataloski arrived at the project with two other Magee
employees, Kevin Barnes ("Barnes"), and another employee who was working on a
different part of the roof than Hataloski and Barnes. It was a cold day - approximately 19
degrees- with 10- to 15-mile per hour winds. It was Hataloski's last day on the project;
Magee was to fmish its work that day, pull off the job, and go somewhere else to work.
Their work was to move metal pieces of counterflashing from the ground to the roof, and
then to install the metal counterflashing on the roof, which is the last item performed on a
roofing job.
Hataloski knew that he would be working that day in the general area of a duct
shaft on the roof. The shaft was one of the roof openings that Hataloski had caused
Turner to cover at the beginning of the project. On this day, the roof opening of the shaft
had been covered partially by plywood and partially by a wooden pallet or "skid."
Although Hataloski worked in the general area of that shaft for a couple of hours that
morning, he and Barnes were more than 4 to 6 feet from the shaft during that time.
During the last few minutes of work they had to perform on the job, Hataloski and
Barnes had to install counterflashing on a wall located two feet from the shaft. It was the
last piece of metal that was to be installed, and it only would have take~ a couple of
minutes to complete. When Hataloski and Barnes entered the two foot space between the
shaft and the wall to perform their last ten minutes of work, Hataloski tried to stay away
from the shaft as much as he could and cautioned Barnes to be careful.
Hataloski did not check the skid, however, to determine if it was screwed down.
At trial, Hataloski admitted that he should have done so. But it was a cold winter day;
5
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there w~ ice on the roof; their boots were wet, and their knees were wet. Hataloski was
frustrated with the lack of cooperation he had received from Turner, both on this job and
on previous jobs, and he just wanted to finish the job. Hataloski did not report this
condition to anyone at Magco. He simply proceeded with perfonning the last ten minutes
of work on the job.
Barnes knelt down so that he and Hataloski could dry-fit the metal to see if it fit
properly. It did not, and Hataloski turned to fine-tune the cut. Out of the comer of his
eye, Hataloski saw Barnes look over his shoulder toward the curb (i.e., the 12" high,
raised lip around the shaft opening), which had the plywood covering one side of the
opening and the skid covering most of the other side. Hataloski saw Barnes move
backwards in an attempt to sit on the skid. However, Barnes's backside was not high
enough to clear the skid, and the skid -- which apparently had not been secured -- slid
back into the hole. Barnes fell in after it, falling seven stories and dying soon thereafter
from his injuries.
After an inspection, the Conunissioner issued a single citation to Magco, alleging
that Magco had "failed to protect an employee working on the roof from falling through a
hole more than 6 feet above the lower level by a personal fall arrest system, guardrail, or
cover that conformed with 1926.501 (i)(2)." The citation was characterized as "serious,"
with a proposed penalty of $7,000. 11agco timely contested the citation.

6 .
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VII. PRINCIPLES OF LAW, ARGUMENT. AND AUTHORITIES
1.

The Employee Misconduct Defense Contained in the Virginia
Regulations Should Be Interpreted to Apply to Misconduct of
Front Line Supervisors.

··\

The Court of Appeals erred in interpreting the Virginia Regulations, 16 V AC §
25-60-260,2 to mean that the defense of employee misconduct does not apply to a front
line supervisor like Hataloski. The interpretation and validity of this regulation is an
issue of first impression for the Commonwealth. Besides the Court of Appeals'
interpretation in the instant case, no Virginia appellate court previously has interpreted, or
even cited, this provision. Indeed, even though this regulation relates to the employee

2

The "employee misconduct" defense, 16 VAC § 25-60-260, provides in relevant

part:
"A citation issued ... to an employer who violates any VOSH law,
standard, rule or regulation shall be vacated if such employer demonstrates
that:
I. Employees of such employer have been provided with
the proper training an<i equipment to prevent such a
violation;
2. Work rules designed to prevent such a violation have
been established and adequately communicated to
employees by such employer and have been effectively
enforced when such a violation has been discovered;
3. The failure of employees to observe work rules led to the
violation; and
4. Reasonable steps have been taken by such employer to
discover any such violation.
C. For the purposes of subsection B only, the term "employee" shall not include any
officer, management official, or supervisor having direction, management control or
custody of any place of employment which was the subject of the violative condition
cited." (Emphasis added.)

7
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misconduct defense,. this Court did not cite this provision when it previously decided an
employee misconduct case.
In FloydS. Pike Electrical Contractor. Inc. v. Commissioner, 222 Va. 317,281
S .E.2d 804 ( 1981 ), this Court decided a case involving employee misconduct of several
em~loyees

and a foreman. The contractor, Pike, was employed by an electrical power

company to install a transmission line to the power company's substation. Id. at 319,281
S.E.2d. at 805. Pike's foreman and his crew had to pull lines down a mountain and
across a highway to the substation. A non-energized line was attached to a catch-off pole,
a temporary pole used to secure the end of the transmission line. An energized line was
located near the non-energized line. While lifting the non-energized line above a bridge
on the highway so a truck could pass, the wire whiplashed, struck the energized wire, and
killed one worker. Id. at 320, 281 S.E.2d. at 805. At trial, evidence demonstrated that
Pike could have utilized safety measures that would have prevented the accident. Id. at
322, 281 S.E.2d at 807.
In determining that the crew, including the foreman present on the job site, had
not engaged in unpreventable employee misconduct, this Court never mentioned an
alleged exclusion for foremen in 16 VAC § 25-60-260. If this Court interprets 16 VAC §
25-60-260 to mean that the employee misconduct defense is inapplicable to foremen, as
the Court of Appeals apparently has done, there would have been no reason for this Court
to even reach the issue of employee rnisconduct in Pike. The Court of Appeals' decision
in this case is contrary to this Court'8 interpretation of Virginia regulatory authority.

8
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It is important for this Court to resolve this apparent conflict between the
interpretation of the Court of Appeals and this Court so that employers will be on notice
as to what defenses are available to them under VOSH. In both Pike and the instant case,
the employee witness involved in the accident was a foreman. The foreman in Pike and
the foreman in the instant case both worked under the direction and control of
management personnel. The striking similarities between this case and Pike regarding the
employee's status as a foreman demonstrates that the Court of Appeals' interpretation of
Virginia statutory authority is inconsistent with this Court's decision in Pike.

2.

If the Employee Misconduct Regulation is Interpreted Not to
Apply to Front Line Supervisors, it Should be Declared
Invalid, as it Exceeds the Scope of Virginia's Authority to
Establish a State Plan and is Inconsistent With Virginia Case
Law.

The Court of Appeals' interpretation that the employee misconduct regulation
does not apply to front line supervisors provision violates federal OSH law. Although
Virginia may develop a state plan, the state plan must not violate federal OSH law, or be
inconsistent with the OSH Act. State plans must employ specific requirements to meet
federal approval, including being "at least as effective as the standards" under federal
OSH. VOSH cannot simply develop any standards it deems necessary. Rather, the state
plan must follow the standards set forth by the federal regulations, and cannot be
inconsistent or contrary to federal law. The federal regulations governing state plans
provide that "[i]fthe State has adopted Federal standards, the State's interpretation and
application of such standards [must be] consistent with the applicable Federal
interpretation and application." 29 C.F.R. § 1902.37(b)(4). Virginia's state plan adopts

9
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the federal OSH law verbatim. Consequently, VOSH' s interpretation and application of
federal standards must be consistent with federal common law regarding the availability
of the employee misconduct defense when a foreman is involved. In addition to the
federal regulations requiring consistent application of the Virginia state plan, the Virginia
Code authorizes the Virginia Safety and Health Codes Board (the "Board") to promulgate
and alter rules and regulations involving the safety and health of employees that "effect
compliance with the Federal Occupational Safety and Health Act of 1970." Va. Code
Sec. 40.1-22 (5). In promulgating 16 VAC § 25-60-260, the Board is required under the
federal regulations, and under the Virginia Code to adopt rules that are consistent with
federal law.
In this case, the VOSH standard violates well-established federal law. The VOSH
regulation provides that the employee misconduct defense is inapplicable to misconduct
of"any officer, management official or supervisor having direction, management control
or custody of any place of employment which was the subject of the violative condition
cited." 16 VAC §25-60-260. Under federal OSH law, the employee misconduct defense
applies to isolated incidents of a foreman's misconduct. To establish employee
misconduct, even in circuits where it is deemed an affirmative defense, which does not
include the Fourth Circuit, an employer must establish that (1) it had work rules designed
to prevent the citation, (2) it adequat·~ly communicated those rules to its employees, (3) it
took steps to discover violations, and (4) it enforced the rules when violations occurred.
Secretarv of Labor v. Kunz Constr. Co., 15 O.S.H. (BNA) Cas. 1331, 1333 (OSHRC
1991).

10
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There is no requirement in this uniformly applied rule or in case law that even
suggests that the defense is inapplicable to foremen. In fact, federal decisions have
consistently vacated citations when foremen where involved in unpreventable employee
misconduct. See Pennsylvania Power & Light Co. v. OSHRC, 737 F.2d 350 (3d Cir.
1984) (isolated incident of employee misconduct when foreman was electrocuted); Ocean
Electric Corp. v. Secretary of Labor, 594 F.2d 396 (4th Cir. 1979) (isolated incident of
employee misconduct when foreman opened the door on the switch gear unit and
neglected to close it, ultimately causing the death of an employee); Secretarv of Labor v.
Stevedoring Services of America, 18 O.S.H. (BNA) Cas. 1815 (OSHRCJ 1999) (isolated
·incident of employee misconduct when supervisor permitted use of defective equipment);
Secretarv ofLabor v. CEI West Roofing Co., 18 O.S.H. (BNA) Cas. 1318 (OSHRCJ
1985) (foreman's failure to institute work rule regarding fall protection constituted
isolated incident of employee misconduct); Secretarv of Labor v. Moseman Constr. Co.,
12 O.S.H. (BNA) Cas. 1435 (OSHRCJ 1985) (isolated incident of employee misconduct
when foreman undercut an excavation wall and caused it to collapse). Consequently, the
Virginia regulations, as interpreted by the Court of Appeals, exceeds the scope of
authority to create a state plan as it is inconsistent and in violation of federal OSH law.
Finally, the Court of Appeals' interpretation of the statute is in violation ofVO~H
and federal OSH strong public policy against making the employer strictly liable for an
employee's violation. As stated by this Court in Pike,

~'[t]he

safety regulations ... were

not designed to make the employer an insurer of an employee's safety." Pike, 222 Va. at
322, 281 S.E.2d at 807. An employer's duty under OSHA is not absolute as Congress

11
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clearly enunciated: "[t]he Congress declares it to be its purpose and policy ... to assure so

far as possible every working man and woman in the Nation safe and healthful working
conditions." 29 U.S.C. § 651(b) (1999). The Virginia regulations as interpreted by the
Court of Appeals clearly violate the VOSH and federal OSH as it makes an employer
strictly liable for the actions of its exnployee, and an employer an insurer of employee
safety. Thus, the regulations either :must be interpreted to be available to Mag co in this
case, or they must be invalidated.

3.

The Court of Appeals Erred in Failing to Follow Fourth
Circuit Case Law on the Issue of the Allocation of the Burden
of Proof in Employf~e 1\llisconduct Cases.

The Court of Appeals held that unpreventable employee misconduct is an
affirmative defense to be proved by Magco, rather than an element to be included in the
Commissioner's case in chief. This Court should hold, consistently with the United
States Court of Appeals for the Fourth Circuit, that the burden of proof rests with the
Commissioner, not the employer. In L.R. Willson & Sons. Inc. v. OSHRC, 134 F.3d
1235 (4th Cir.), cert. denied, 119 S. Ct. 404 (1998), the Fourth Circuit Court of Appeals
reaffirmed its established precedent, set forth in Ocean Electric Corp. v. Secretary of
Labor, 594 F.2d 396 (4th Cir. 1979), that employee misconduct must be disproved by the
Secretary of Labor in her case-in-chief, rather than raised as an affirmative defense which
the employer must plead and prove. L.R. Willson, 134 F .3d at 1240-41.

The Virginia

Supreme Court has never spoken on this issue, even though this Court addressed the issue
of unpreventable employee misconduct in Flovd S. Pike Electrical Contractor. Inc. v.
Commissioner, 222 Va. 317, 281 S.E.2d 804 (1981). This Court's failure to speak on the
12
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issue of the allocation of the burden of proof in employee misconduct cases has left this
area of Virginia law in a state of confusion. Although this Court did not adopt or endorse
allocating the burden of proof to the Commissioner, this Court cited Ocean Electric Cor:p.
v. Secretarv of Labor, 594 F.2d 396 (4th Cir. 1979) with approval in Pike. Consequently,
this Court should prevent any attempt to blur the status of the allocation of the burden of
proof in Virginia by citing the Fourth Circuit's decision Ocean Electric. In Pike, this
Court cited Ocean Electric for the proposition that an ~mployer is not an insurer of
employee safety. See Pike, 222 Va. at 322, 281 S.E.2d at 807. However, the Fourth
Circuit stated that proposition in the context of explaining why the burden of proof in
employee misconduct cases must rest with the agency. Thus, if Pike agrees with the
reasoning of Ocean Electric. a close reading of Pike implicitly endorses the allocation of
the burden of proof to the agency. This Court should alleviate the confusion the Court of
Appeals has left in Virginia law by setting forth the proper allocation of ~e burden of
proof.
This burden of proof allocation is consistent with the clear intent of OSHA,
VOSH, and this Court's reasoning in Pike, which do not intend the employer to be the
insurer of employee safety; rather, employers are to promote such safety as far as
possible. Id. at 1241. Both VOSH and the federal Occupational Safety and Health
Administration have embraced the concept that technical violations should not result in
citations if they are the result of unavoidable employee misconduct. See Pike, 222 V a. at
322, 281 S.E.2d at 807.

13
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The reasoning behind placing the burden of proving the absence of unpreventable
employee misconduct on the Commissioner is sound. If an employer is left with the
burden of proving unpreventable employee misconduct, particularly, as here, in cases
involving supervisory misconduct, then the Commissioner only bears "the initial burden
of making out its case on a critical element and to impose on [the employer] the ultimate
risk ofnonpersuasion in violation of [VOSH's] own procedural rule." Mountain States
Tel. & Tel. Co. v. OSHRC, 623 F.2d 155, 158 (lOth Cir. 1980). Moreover, requiring the
Commissioner to prove the absence of unpreventable supervisory misconduct is
consistent with and a logical complement of the requirement that the agency prove
employer knowledge or ability to discover a violation in its case-in-chief. See
Pennsylvania Power & Light Co. v. OSHRC, 737 F.2d 350,357 (3d Cir. 1984).
It is not unreasonable to require the employer to defend by
showing the failure to prevent violations by subordinates
was unforeseeable. B.ut when the noncomplying

behavior is the supe1rvisor's own a different situation is
presented •.•. [I]fw·~ impute that knowledge to the
employer- and dedare that now the employer must
show the noncomplying conduct was unforeseeablewe are shifting the burden of proof to the employer. All
.the Secretary would have to show is the violation; the
employer ~hen would carry the burden of
nonpersuasion.
Motmtain States, 623 F.2d at 158 (emphasis added); accord Ocean Elec. Corp. v.
Secretarv of Labor, 594 F.2d 396, 398 (41h Cir. 1979) (holding that the Commission erred
in placing the burden on the employer to show unforeseeability and unpreventability of
violation); Pennsvlvania Power & Light, 737 F.2d at 358 (Secretary may not shift to the
employer the ultimate risk of non-persuasion in a case where the inference is raised by

14
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proof of a supervisor's misconduct); Capital Electric Line Builders. Inc. v. Marshall,
678 F.2d 128, 129 (1Oth Cir. 1982) (where the presence or absence of a violation
essentially turns on alleged omissions by a supervisor, the burden of disproving
unpreventable employee misconduct rests with the Secretary of Labor).
If the burden of proof were allocated to the employer, VOSH would only have to
show the mere existence of a potentially violative condition, eliminating one of the
elements of the agency's prima facie case that it must establish. "It is not sufficient that
the [agency] merely show the existence of the violation; [the agency] must also prove that
the employer had knowledge of the violation before any liability can b.e imposed."
Capital Electric Line Builders. Inc. v. Marshall, 678 F.2d 128, 129 (·IO'h Cir. 1982). This
Court should find that the Commissioner bears the burden of proof to establish
unpreventable employee misconduct, consistent with the United States Court of Appeals
for the Fourth Circuit.
4.

The Court of Appeals Erred by Upholding the Trial Court's
Decision to Impute to Magco its Foreman's Knowledge as the
Basis for Holding Magco Liable.

For an employer to be held liable for a serious violation of the VOSH standards,
the Commissioner must prove that the employer had knowledge of the violative
condition. Va. Code Sec. 40.1-49.3. It is undisputed that Magee's management had no
knowledge or notice that the shaft into which its employee feel was improperly covered.
Rather, the trial court imputed the foreman's knowledge to Magco, concluding as a matter
of law that I\IIagco has the same knowledge of the violative condition as its foreman did.

15
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The Court of Appeals' agreed with the trial court's finding of imputing a
foreman's knowledge of facts or ev~mts on a worksite to his employer. By holding
Magco liable without any evidence of actual knowledge by Magco management, the
Court of Appeals makes Magco an insurer of its employees' safety. To hold Magco
strictly liable for its employees' acts is contrary to federal OSH law and Virginia state
law.
A court cannot affirm a citation against an employer without first determining that
the employer failed to take all reasonable measures to prevent the violation. Every
reported OSHA case that has considered the issue of supervisory misconduct has
recognized that such misconduct is the starting point, not the end point, of determining
whether an employer is liable for an OSHA violation. A court cannot affirm a citation
against an employer without first determining whether the employer took all reasonable
measures it could to prevent the violation, whether this issue is reviewed as an affrrmative
defense to be proved by the employer, or as an element of the Commissioner's case in
chief.
In cases that deem employee misconduct to be an affirmative defense, the test has
been expressed in various ways. The OSHRC has held that upon a prima facie showing
of employer knowledge through mis•:onduct by a supervisor, the burden shifts to the
employer to show that the supervisor was "adequately supervised regarding safety
matters." Wri2:ht and Lopez. Inc .. 8 O.S.H. (BNA) Cas. 1261, 1264 (No. 76-3743).

In other cases, the OSHRC has stated that the burden shifts to the employer to rebut the
Secretary's case by showing ~·that it 1:ook reasonable measures to prevent the occurrence
16
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of the violation." Secretarv v. Dover Elevator Co., 16 O.S.H. (BNA) Cas. 1280, 1286
(No. 91-862 1993). One federal court has emphasized that "the proper focus in employee
misconduct cases is on the effectiveness of the employer's implementation of its safety
program and not on whether the employee misconduct is that of a foreman as opposed to
an employee." Brock v. L.E. Myers Co., 818 F.2d 1270, 1277 (6th Cir.), cert. denied, 484

U.S. 989 (1987). In cases of supervisory misconduct, "an employer may defend the
citation on the ground that, due to the existence of a thorough and adequate safety
program which is communicated and enforced as written, the conduct of its employee(s)
in violating that poliqy was idiosyncratic and unforeseeable." I d.
In cases where the burden of proof has been found to rest with the Secretary, such

as in the Fourth Circuit, the federal courts have stated that to affirm an OSHA citation,
the Secretary must prove that the violation was "foreseeable." Pennsylvania Power &
Light Co. v. OSHRC, 737 F.2d 350, 358 (3rd Cir. 1984). The Secretary must "show what
particular measures a company could have taken to improve its safety program." Ocean
Electric Com. v. Secretary of Labor and OSHRC, 594 F.2d 396,400 (4th Cir. 1979),
citing National Realtv and Construction Co. v. OSHRC, 489 F.2d 1257 (D.C.Cir. 1973).
Indeed, the Virginia Supreme Court recognized these principles in FloydS. Pike
Electrical Contractor. Inc. v. Commissioner, 222 Va. 317,322,281 S.E.2d 804, 807
( 1981 ), stating that it is an employer's responsibility to do "all it feasibly can to prevent

foreseeable hazards." (Citation omitted; emphasis added.)
Regardless of where the burden of proof is placed, the courts and the OSHRC
uniformly have held that the statutory "knowledge" requirement of OSHA requires a
17
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fmding of fault on the part of the em.ployer, i.e., whether the charged employer made all
reasonable efforts to prevent the violation. This requirement exists whether the employee
who engaged in the misconduct was a laborer or a supervisor. In this case, the
Commissioner seeks to eliminate the element of employer fault from the OSHA statutory
scheme by precluding Mag co from raising the defense of unpreventable employee
misconduct simply because Hataloski was a supervisor. The Commissioner's position
violates the statutory requirement that the Commissioner prove employer knowledge of
an alleged violation, as uniformly interpreted by the federal courts since the inception of
OSHA.
The Court of Special Appeals sought to circumvent this requirement by stating
that Magco had constntctive knowledge of the violative condition. The Court noted that
there were "uncovered or incomplete:ly covered holes in the roof at the site" during the
performance of work on this project, and immediately concluded that Magee's
management knew or should have known of this "safety hazard" through their regular
inspections. The mere existence of an open hole on a work-site,.however, is insufficient
to establish a violation of OSH law. A violation also requires employee exposure to the
hazard. There is no evidence in the record that Magco' s employees ever were exposed to
open holes during their work on this job at any time other than at the time of the accident.
On the contrary, the record shows that Hataloski repeatedly caused the general contractor
to cover these holes. The only constructive knowledge that Magco had before the
accident was that its foreman was doing everything he could to protect his employees
from hazards.
18
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The Commissioner's attempt to hold employers vicariously liable for their
supervisors' misconduct, even in the absence of any fault by the employer, not only
would violate the strict letter of OSHA, it also would undermine the policies underlying
OSHA. When an accident occurs because of some fault committed by the employer, such
as a failure in training or in enforcement, an OSHA citation may encourage the employer
to be more diligent in its safety practices. On the other hand, as stated in Ocean Electric
Corp. v. Secretarv ofLabor, 594 F.2d 396, 399 (4th Cir. 1979), "If employers are told that
they are liable for violations regardless of the degree of their efforts to comply, it can
only tend to discourage such efforts." The Commissioner has not identified a single
deficiency in Magco' s efforts to provide a safe working environment for its employees.
Magco could not foresee, and, therefore, could not prevent, Hatalosk.i 's momentary lapse
in judgment, and should not be held responsible for his actions.

19
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VIII. CONCLUSION
Mag co respectfully requests that this Court reverse the judgment of the Court of
Appeals and vacate the citation issued to Magco.
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FrankL. Kollman
Bruce M. Luchansky
Kollman & Sheehan, P.A.
Sun Life Building
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IX.

CERTIFICATE

Appellant certifies that on this 31st day of August, 2000, a copy of the Petition for
Appeal was mailed to Ellen Brown, Assistant Attorney General, Commonwealth of
Virginia, 900 East tv1ain Street, Richmond, Virginia 23219, counsel for Appellee.
Appellant desires to state orally to a panel of the Supreme Court the reasons why
its Petition for Appeal should be granted. Appellant wishes to do so in person.
Counsel of record for each party are as follows:
Seth Berenzweig
Alba & Obion, L.L.P.
1916 Wilson Boulevard, Suite 200
Arlington, Virginia 22201
(703) 312-0412

Ellen Brown
Assistant Attorney General
Commonwealth of Virginia
900 East Main Street
Richmond, Virginia 23219
(804)786-2452
Counsel for Appellee
Commonwealth of Virginia

Frank L. Kollman
Bruce M. Luchansky
Kollman & Sheehan, P .A.
Sun Life Building
20 S. Charles Street, gth Floor
Baltimore, Maryland 21201-3225
(410) 727-4300
Counsel for Appellant
Magco of Maryland, Inc.
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IN THE SUPREME COURT OF VIRGINIA

MAGCO OF lVIARYLAND, INC.

)
)
) Record No. 002146
)
)

v.
JOHN MILLS BARR

MOTION TO DISMISS
John Mills Barr, Commissioner of Labor and Industry, appearing through·
Jeffrey D. Brown, his successor in office, says the following:
1.

Rule 5:17(c) provides in part:
Where appeal is take:n from a judgment of the Court of
Appeals in a case where judgment is made final under
Code § 17.1-41 0, the: petition for appeal shall contain a
statement setting forth in what respect the decision of
the Court of Appeals involves (1) a substantial
constitutional question as a determinative issue, or (2)
matters of significant precedential value. If the petition
for appeal does not contain such a statement, the
appeal will be dismissed.

2.

ConE§ 17.1-410.A provides in part:

When the Court of Appeals has (i) rejected a petition
for appeal, (ii) disntissed an appeal in any case in
accordance with the H.ules of Court, or (iii) decided an
appeal, its decision shall be final, without appeal to the
Supreme Court, in:

***
2. Cases originadng before any administrative
agency or the Virginia W orkers• Compensation
Commission;
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***
B. Notwithstanding the provisions of subsection A,

in any case other than an appeal pursuant to § 19.2398, in which the Supreme Court determines on a
petition for review that the decision of the Court ~f
Appeals involves a substantial constitution"! question
as a determinative issue or matters of significant
precedential value, review may be had in the Supreme
Court in accordance with the provisions of§ 17.1-411.
3.

This case originated before the Cormnissioner of Labor and Industry

under ConE § 40.1-49.4 and was heard by the Arlington Circuit Court under ConE
§ 40.1-49.4.E. Slip Op. at 5. The judgment of the Court of Appeals is final under
CooE § 17.1-41 O.A.(iii) unless this Court finds that the decision involves a

substantial constitutional question as a determinative issue or matters of significant
precedential value.
4.

The Petition for Appeal lacks the required statement setting forth in

what respect the decision of the Court of Appeals involves (I) a substantial
constitutional question as a determinative issue, or (2) matters of significant
precedential value. The Petition for Appeal does contain argument that the Court
of Appeals erred, Pet. 7, 9, 12, & 16, that the question is one of first impression,
Pet. 7, and that this Court should resolve the question, Pet. 9. None of these,
however, is styled as the statement required by Rule 5:17 and none explicitly
answers the. question why the decision below raises a constitutional question or a
matter of significant precedential value.
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5.

Rule 5:17(c) provides that "[i]f the petition for appeal does not

contain such a statement, the appt~al will be dismissed."

ON THIS BASIS Comm.issioner Barr moves the Court to dismiss this
appeal.

In the event the Court decides to deny this motion, Commissioner Barr
further moves_ the Court to extend the time for filing his brief in opposition to
granting the appeal until twenty-one days after the date of the Court's order
deciding the motion.

JOHN MILLS BARR

Dated: September 7, 2000
Mark L. Earley
Attorney General
John R. Butcher
Virginia Bar No. 18761
Senior Assistant Attorney General
900 East Main Street
Richmond, Virginia 23219
(804) 786-4073 (voice)
(804) 786-0034 (fa""<)
JButcher@oag.state. va.us
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CERTIFICATE
On September 7, 2000 I mailed a copy of this Motion to Dismiss to Seth C.
Berenzweig, Alba & Obion, L.L.P., 1916 Wilson Boulevard, Arlington, Virginia
22201.

H:\GovemUrb\181\Motion To Dismiss.Doc

Printed September 7, 2000 at 1:50 PM
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IN THE SUI,REME COURT OF VIRGINIA
MAGCO OF MARYLAND, INC.,

)
)
)
)
)
)

Appellant

v.
JOHN MILLS BARR,

Record No. 002146

)
)
)
)
)

Commissioner of Labor and Industry
Appellee

MEMORANDUl\1 IN OPPOSITION TO MOTION TO DISMISS
Appellant, Iviagco of Maryland, Inc. ('"Magco"), hereby opposes the Motion to
Dismiss filed by Appellee, John Mills Barr, Cornmissioner of Labor and Industry (the
"Commissioner") and states as follo·ws:
1.

The Commissioner has filed a Motion to Diszniss Magco's Petition for Appeal,

alleging that Magco was required, but :fi:tiled, to include in its Petition a statement satisfying
Supreme Court Rule 5: 17. The Con1n1issioner argues that the instant case ••originat[ed] before
[an] administrative agency" under Code § 17.1-41 O.A, and Magee's Petition for Appeal,
therefore, was to contain a statement ~'setting forth in what respect the decision of the Court of
Appeals involves ( 1) a substantial constitutional question as a detenninative issue, or (2) matters
of significant precedential value." Rule 5:17(c).
2.

The Commissioner's position is without merit.

3.

This case is not one that ''~originat(ed] before [an] adtninistrative agency," and,

therefore, Magco, had no obligation to include a Rule 5:17(c) staten1ent in its Petition for
Appeal. This case originated before the Circuit Court for Arlington County. The Virginia Code
provides that when an employer contests a Virginia Occupational Safety and Health citation
issued by the Commissioner, the matter is referred "irmnediately'! to the Con1n1on'..vealth's
attorney for a proceeding before the Circuit Court:

1
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Upon receipt of a notice of contest of a citation, proposed penalty ,
order of abatement time pursuant to subdivision A4(b), subsection
B or C of this section, the Commissioner shall immediately notify
the attorney for the Commonwealth for the jurisdiction wherein the
violation is alleged to have occurred and shall file with the circuit
court a bill of complaint.
Code§ 40.1-49.4. That is precisely the procedure that was followed in the instant case. No
proceedings were conducted before the Commissioner, a Bill of Complaint was filed with the
Circuit Court, and a hearing was held before the Circuit Court. This case originated before the
Circuit Court, and Code§ 17.1-410.A2 does not apply to this case.
4.

Even if Rule 5:17(c) applied, however, the Comniissioner's Motion should be

denied because Magco's Petition satisfies the Rule's requirements. Rule 5:17(c) requires only
that the Petition for Appeal contain a statement identifying in what respect the decision of the
Court of Appeals involves matters of signiticant precedential value. The Rule does not require
that the statement be included under "a separate heading," as it specifically requires for other
portions of the Petition. Con1pare Rule 5: 17tc) Assignments of Error ('"1.Jnder a separate heading
entitled "Assignments of Error," the petition shall list .... ), and Questions Presented ("~Under
another separate heading entitled '~Questions Presented," the petition shall list ... ) with Code
§17.1-41 0 (''Where appeal is taken from a judgment of the Court of Appeals in a case where
judgment is made tina! tmder Code § 17.1-410, the petition for appeal shall contain ... ")
5.

The Commissioner acknowledges that :t\1agco's Petition contains statements

identifying the significant precedential value of the decision of the Court of Appeals. Motion at
~ 4.

The Petition explains that the case involves questions of first impression in the

Cornmonwealth of Virginia, and in which the Court of Appeal's interpretation of the Virginia
Occupational Safety and Health laws conflicts with prior statements of this Court and with
Federal OSH law. The Commissioner's objection that :Niagco's arguments are not "styled as the
statement required by Rule 5:17" mischaracterizes the requirements of that Rule, and his
objection that ivlagco did not explain why this matter is of significant precedential value is
simply wrong.

2
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6.

The Virginia Supreme Court Rules do not provide for a party opposing a Petition

for Appeal to file a Motion to Dismiss, and the Commissioner does not cite to any authority on
which he relied to file such a motion. Rather, the prescribed procedure is for the opposing party
to file a Brief in Opposition within 21 days of service of the Petitidp for Appeal. The
Commissioner has failed to meet this requirement, and Magco opposes the Cmrunissioner' s
request that he receive an additional period of"twenty-one days after the date of the Court's
order deciding the [Conunissioner's] motion." Motion at 3.

WHEREFORE, Magco respectfully requests that the Cotnmissioner's Motion be denied,
and that Ivlagco 's Petition for Appeal be grdilted.

/?

~~c--~
./.J'

Seth Berenzvteig, Esq.
Albo & Obion, L.L.P.
1916 Wilson Boulevard, Suite 200
Arlington, Virginia 22201
(703)312-0412
Counsel for Magco of Maryland, Inc.

CERTIFICATE OF SERVICE
Appellant certifies that on this 14th day of September, 2000, a copy of the Opposition to
Motion to Dismiss was sent by first class mail, postage pre-paid to John R. Butcher, Senior
Assistant Attorney General, Commonwealth of Virginia, 900 East Main Street, Richmond,
Virginia 23219, counsel for Appellee.
Seth Berenzweig
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HAND.svIN THE SUPREME COURT OF VIRGINIA

MAGCO OF MARYLAND, INC.

)
)
) !.Record No. 002146
)
)

v.
JOHN lVliLLS BARR

,,,..' ii •.,,.,.

COMMISSIONER BARR'S REPLY TO
MAGCO'S OPPOSITION TO MOTION TO DISMISS
John Mills Barr, Commissioner of Labor and Industry, appearing through
Jeffrey D. Brown, his successor in office, says the following:
1.

In its Memorandum in Opposition to Motion to Dismiss, the

Company says "This case is not one that 'originat[ed] before [an] administrative
agency."' Opp. At~ 3, quoting CooE § 17.1-410.A. 1

When the Court of Appeals has (i) rejected a petition for
appeal, (ii) dismissed an appeal in any case in accordance
with the Rules of Court, or (iii) decided an appeal, its
decision shall be final, without appeal to the Supreme
Court, in:

***

2. Cases originating before any administrative agency or
the Virginia Workers' Compensation Commission ....

***

B. Notwithstanding the provisions of subsection A, in
any case other than an appeal pursuant to § 19.2-398, in
which the Supreme Court determines on a petition for
review that the decision of the Court of Appeals involves a
substantial constitutional question as a determinative issue
or matters of significant precedential value, review may be
had in the Supreme Court in accordance with the provisions
0 f § 17.1-411.

-409-

2.

ConE§ 17.1-405 provides:
Any aggrieved party may appeal to the Court of
Appeals from:

1. Any fmal decision of a circuit court on appe~l from
(i) a decision of an administrative agency or (ii) a
grievance hearing decision issued pursuant to § 2.1116.07;
2. Any final decision of the Virginia Workers'
Compensation Con1mission;
3. Any final judgJnent, order, or decree of a circuit
court involving:
a. Affirmance or annulment of a marriage;
b. Divorce;
c. Custody;
d. Spousal or child support;
e. The control or disposition of a child;
f. Any other domestic relations matter arising
under Title 16.1 or Title 20; or
g. Adoption under Chapter 10.2 (§ 63.1-219.7 et
seq.) ofTitl~: 63.1;

4. Any interlocutory decree or order entered in any of
the cases listed in 1:his section (i) granting, dissolving,
or denying an injunction or (ii) adjudicating the
principles of a cause.
3.

"Appeals pursuant to § 17.1-405 are appeals of right." CooE § 17.1-

407.B. Otherwise appeals may be brought to the Court of Appeals only upon

Petition for Appeal. !d. §§ 17.1-406, 17.1-407.
4.

The Company did not file a Petition for Appeal to the Court of

Appeals.

If, as the Company says, this case did not originate before an

administrative agency (the Commissioner), the Court of Appeals lacked
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jurisdiction to hear the appeal and this Court should dismiss the current Petition
for Appeal summarily.
5.

The Company also says that its Petition for Appeal to this Court

contained the required statement setting forth in what respect the decision of the
Court of Appeals involves matters of significant precedential value, albeit no
portion of the Petition is styled as the statement required by Rule 5: 17(c). In fact,
the Petition merely contains arguments at various points as to why the Court of
Appeals was in error. Indeed, all petitions for appeal contain similar arguments.
The Rule requires more; it requires a specific statement of the jurisdiction of the
Supreme Court to grant the petition. The Company's petition does not contain that
statement.

6.

The Company has failed to meet the plain mandate of Rule 5: 17.

The rule itself provides the penalty for this omission: "If the petition for appeal
does not contain such a statement, the appeal will be dismissed."

ON THIS BASIS Commissioner Barr renews his motion to dismiss this
appeal.

JOHN MILLS BARR

By:

Q;L e<.?s---Counsel

Dated: September 15, 2000

Page 3 of4

-411-

Mark L. Earley
Attorney General
John R. Butcher
Virginia BarNo. 18761
Senior Assistant Attorney General
900 East Main Street
Richmond, Virginia 23219
(804) 786-4073 (voice)
(804) 786-0034 (fax)
JButcher@oag.state. va. us

·CERTIFICATE
On September 15, 2000 I mailed a copy of this Motion to Dismiss to Seth

C. Berenzweig, Albo & Obion, L.L.P ., 1916 Wilson Boulevard, Arlington,
Virginia 2220 1.

-·
\\SIMBA\USERS\Govem\Jrb\181\Magc::o\R.eply To Opposition To Motion To Dismiss.Doc
Printed September 15, 2000 at 12:41 PM
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BY
HAN r IN THE SUPREME COURT OF VIRGIN~IiiE-((Urr:_n_~
:,.,;,-,-;~.\.!i:

w

~

MAGCO OF MARYLAND, INC.

)

.-; . r~;~-:1:
.... ,
(:uur( .- Oi \11101?.' , ·

SEP 21 2000

'-RlCHi\ilOND.
l ISUVIRGINIA

)
) Record No. 002146
)
)

v.
JOHN MILLS BARR

COMMISSIONER BARR'S BRIEF IN OPPOSITION
TO GRANTING THE APPEAL
John Mills Barr, Commissioner of Labor and Industry, appearing through
Jeffrey D. Bro\vn, his successor in office, says the following:

STATEMENT OF THE CASE
AND STATEMENT OF FACTS
Commissioner Barr adopts the statement of the case and the statement of
facts in the opinion of the Court of Appeals, 33 Va. App. 78, 531 S.E.2d 614
(2000).

ARGUJVIENT
This case stands for two unremarkable propositions:
•

The Company cannot avoid liability for the acts of its job
superintendent.

•

The Company is liable for harm caused by an "open and obvious"
hazard to employees that the superintendent actually saw.
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The Company attempts to dress the case up by claiming, inter alia, that this
Court did not cite the Virginia regulation, 16 VAC 25-60-260, in the Pike case 1
and that the Virginia regulation violates federal law.
As to the regulation, the Pike case was decided in! 1981 and the regulation
became effective July 1, 1994. 10:18 VA.R. 4677, 4688 (§ 6.1.C), May 30, 1994.
It would have been remarkable indeed if the Pike court had discussed the

regulation that would not be adopted for another thirteen years.
As to federal law, the Company cites the federal requirement that the
interpretation of Virginia's occupational safety and health standards must be
"consistent with the applicable Federal interpretation." Pet. at 9. The Company
fails to cite the underlying federal statute that requires state standards to be "at
least as effective as" the federal standards "in providing safe and healthful
employment."

In the present case the Virginia standards may well be more

effective than the federal standards. In any event the Virginia standards - as
interpreted here by the Court of Appeals - are not inconsistent with the federal
standards in achieving the purpose of both laws, protection of the safety and health
of employees.

1

FloydS. Pike Electrical Contractor, Inc. v. Commissioner, 222 Va. 317, 281 S.E.2d 804
(1981).
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CONCLUSION
Magee's employee died from exposure to a hazard that the job
superintendent personally looked at and recognized. In its effort to avoid liability,
the Company assails '..Veil-established Virginia law, but it fails to raise an issue of
significant precedential value. The Court should deny the Petition for Appeal.
JOHL~

Dated: September 21, 2000
Mark L. Earley
Attorney General
John R. Butcher
Virginia Bar No. 18761
Senior Assistant Attorney General
900 East Main Street
Richmond, Virginia 23219
(804) 786-4073 (voice)
(804) 786-0034 (fax)
JButcher@oag.state. va. us
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MILLS BARR

CERTIFICATE
On September 21, 2000 I mailed a copy of this Motion to Dismiss to Seth
C. Berenzweig, Albo & Oblon, L.L.P., 1916 Wilson Boulevard, Arlington,
Virginia 2220 1.

\\SIMBA\USERS\Govem\Jrb\181\Magco\R.eply To Opposition To Motion To Dismiss.Ooc
Printed September 21, 2000 at 1:12 PM
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ASSIGNMENTS OF ERROR
1.

The Court of Appeals erred by holding that the defense of employee misconduct

does not apply to a front line supervisor.
2.

The Court erred by refusing to follow Fourth Circuit precedent on the issue of the

allocation of the burden of proof in employee misconduct cases.
3.

The Court erred by imputing a supervisor's knowledge of a hazardous condition

to Magco.
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