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RACHEL POW:BlRS BL:BlVINS

vs.
W. R. D. MONCURE, Executor of J. M. Lovelace,
deceased, and VIRGINIA MINNICK
~--0--~

PETl:TIC>N'"

To THE HoNORABLE JUDGEs oF THE SuPREME CouRT oF APPEALS
OF VIRGINIA:

The petition of Rachel Powers Blevins would respectfully show untd your Honors that she is aggrieved by an
order of the Circuit Court of Smyth County entered in the
above named cause on the 30th day of October, 1924.
Facts
At First September Rules, 1924, the plaintiff, Rachel
Powers Blevins, filed her declaration in the Circuit Court
of S~yth County against H. L. Bonham, Guardian of Virginia Minnick, W. R. D. Moncure, Executor of J .. M. Love-

lace, deceased, George F. Cook, Guardian ad Litem for Virginia Minnick, and Virginia 1\Ennick.
The declaration was subsequntly dimissed as to H. L.
Bonham, Guardian, and George F. Cook, Guardian ad Litem,
leaving as plaintiff Rachel Powers Blevins and as defendants W. R. D. Moncure, Executor, etc., and Virginia Minnick.
The declaration in short alleges that J. M. Lovelace, a
resident of Smyth County, Virginia, prior to his death entered into a contract with Rachel Powers Blevins, the plaintiff, whereby he agreed that in consideration of the said
Rachel Powers Blevins remaining with him as his housekeepor and taking care of him and his home until his death, that
he would bequeath to her in his will the sum of One Thousand ($1000.00) Dollars.
The declaration further alleges that, pursuant to the
terms of the said contract, the said Rachel Powers Blevins
did remain with and care for the said J. M. Lovelace until
his death and that the said J. M. Lovelace, on his part failed
to perform his promise and undertaking and did not bequeath to her the said sum of One Thousand ($1000.00) Dollars, but on the contrary, bequeathed nothing to her.
To this declaration a demurrer was interposed, which
apparently was not passed up~::m by the Court, and a special
plea of performance was interposed by the defendant and
also a special p 1 ea of res adjudicata, which last named plea
was considered by the Court without the intervention of a
Jury, and by order entered on the 30th day of October, 1924,
the plea of res adjudicata was sustained by the Court and
the cause was stricken from the docket.
,,

The plea of res adjudicat,a alleges that prior to the institution of the Common Law action above my Rachel Powers
Blevins, that she had instituted a chancery sU:it against W.
R. D. Moncure, Executor of ~J. M. Lovelace, Mary Virginia
Minnick and H. L. Bonham, Guardian of Mary Virg·inia Minnick, setting forth that by the will of .J. M. Lovelace. a certified copy of which was attached to the original bill, he had
bequeathed 'to her the sum of One Thousand ($1000.00) Dollars ; that the said sum was to be paid out of a specific fund;
that the specific fund out of which the One Thousand ($1000.-
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00) Dollars was directed to be paid. by the devisor had been
consumed in payment of the debts owed by him at the time
of his death; that therefore, there was nothing remaining
· out of that specific fund out of which the legacy could be
paid, that the devisor also devised to Virginia Minnick a large
estate which she was taking under the will free from any
debts of the deceased; that the legacy mentioned to Rachel
Powers Blevins was a demonstrative legacy and should be
·paid out of any of the assets of the devisor at the time of his
death, or, at least that the legacy should share ratably with
any other debts owing by the decedent at the time of his
death; that the legacy to Virginia Minnick was a general
legacy and that the will should be construed so as to pay the
legacy to Rachel Powers Blevins out of the assets of the
deceased which he had bequeathed to Virginia Minnick.
The prayer of the bill is as follows:
''That W. R. D. Moncure, Executor of the last
will and testament of .J. M. Lovelace, deceased, Mary
Virginia Minnick and I-I. L. Bonl;wm, testamentaryGuardian of said Mary Virginia Minnick, be made pRrties defendant and be required to answer its allegations fully, but answer under oath is waived; that your
Honor will appoint a Guarilian ad litem to defend the
interests of the said infant defendant; that your Honor ..
will construe the different clauses of the said will and
all the clauses taken together and grant unto her tho
payment out of the funds of the said testator's estate
the said legacy so bequeathed to her in full or at least
her pro rata part thereof, along with the o'ther provable debts of the estate as mentioned in Clause 1 of said
will; that your Honor will grant unto her all such other,
further, generfll and special relief as to equity ·belongs
and the nature of this case requires.''
Depositions were taken and on the 24th day of .January,
1924, the Cjrcuit Court of Smyth County entered a decree to
the effect that the provision of One Thousand ($1000.00)
Dollars provided Rachel Blevins :n the will of .J. :n1. Lovelace
\Vas a legacy subject to the indebtedness of J. M. Lovelace and
was not to be paid out of the specific funds designated until
all of the debts of the said J. 1\ti. Lovelace had been paid, and
tho effec.t of this decree was that she received nothing under
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the construction of the will made by the Court in this decree.
It will be seen therefore, that J. M. Lovelace died testate;
that by his will filed as an exhibit in the chancery cause men-·
tioned, he bequeathed to Rachel Powers Blevins the sum of
One Thousand ($1000.00) Dollars to be paid out of a specific fund; that he was also indebted at the time of his death
but left a considerable estate over and above his indebtedness
which additional estate was devised to Virginia M~nnick; that
the indebtedness consumed all of the specific fund out of
which the legacy to Rachel ~owers Blevins was to. be paid;
and that, in the chancery cause above me,ntioned the Court
decreed that she could only be paid the legacy out of that
fund, and therefore, the Executor could pay her nothing on
account of the bequest to her.
The object of this chancery suit was to constru.e the will
of ~J. M. Lovelace, the Complainant contending ·that she was
entitled to be paid her legacy out of the estate and that she
was not confined to the specific fund in the will named but
this contention was decided against her.
There was no special contract -xvhatever set up in the
pleadings nor any question in regard to any special contract
between Rachel Powers Blevins and J. M. Lovelace passed
• upon by the Court.
After the entry of the decree in the chancery suit Rachel
Powers Blevins then instituted her action at law in the case
now before the Court in which she alleges that she had entered into a special' contract with J. M. Lovelace whereby,
in consideration of services to him, he promised her to bequeath her One Thousand ($1000.00) Dollars. She further
·alleges in her declaration that he failed to do so and that
she is entitled to recover from his estate the One Thousand
($1000.00) Dollars which he had promised to bequeath to her
and failed to do.
As has been said, to this action at law the defenda;_ats
interposed a plea of res adjudicata, filing with their plea a
transcript of the record from the chancery suit and alleging in their plea that the matters and things and the cause··'of
action in the declaration alleged had been fully adjudicated
in the chancery suit, which plea the Court, without the intervention of a .Jury, sustained and dismissed the actio,n at la'\v.
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Assignments of Error
It is respectfully submitted that the Court erred in entering the final order dated the 30th day of October,. 1924, because:·
First, the issue rt:tised by the plea of res adjudicata to
the declaration in the action at law could not be passed upon
by the Court without the intervention of a Jury.
Second, because the pleadings show upon their face that
the cause of action set out in· the declaration in the action
:at law was not adjudicated on its merits in the chancery suit.
A_rgument
In Regard to the F1'rst Assignment of Error.

Where a declaration is filed and a plea of res adjudicata
is interposed thereto the issue thus raised must of necessity
be tried by a Jury. The proper method of trying the issue
raised would be to impanel a Jury, introduce the record in
the former case and submit the issue upon the evidence to a
Jury under proper instructions from the Court. The plea is
not a demurrer and is not a matter of law to be passed upon
by the Court. It is a matter of fact to he determined by a
Jury and a Court cannot, as upon demurrer, without the intervent~on of a .Jury, sustain a plea of res adjudicata. The
issue raised is similar to any other issue raised by a plea of
the general issue of the Statute of Limitations, Bankruptcy,
or any other matter which may he pleaded in defense to an
action at law. If, upon the face of the declaration it is evident as a matter of law that the subject matter. has been adjudicated a demurrer will lie, but that is the only way in which
such issue can he decided by the Court ·without the intervention of a .Jury.
See E.ncy. Pl. and Pr., Vol. 9, page 611, et seq.

As to the SPcond 'Assignnu:>,nt of Error.
An examination of the bill and the prayer for relief
therein will disclose 'the fact that the question as to the existence of a special contract between the Complainant and .J.
M. Lovelace was not considered by the Court and could not
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be considered under the pleadings. The chancery siut was
brought solely for the purpose of construing the will and
having the Court determine, under the provisions of the will,
whether or not the legacy to Rachel Powers Blevins could be
paid out of the assets of the decedent after the'~specific fund
designated for its payment had been exhausted. The suit
was won purely upon the construction of the will and it is
believed that if Rachel Powers Blevins had, in her bill, set up
the ·existence of this special contract and asked, for a money
judgment the bill would have been dumur.rable on the ground
that she had a complete remedy at law.
It is plainly evident from the pleadings in the chancer)
suit t4at the Court could not, by any possibility, have entered a decree in that suit adjudicating the rights of Rachel
Powers Blevins under any special contract with J. M. Lovelace. Such contract is not mentioned in the bill nor referred
to and was not before the Court in any way, was not passed
upon and could not have been passed upon by the Court.
The declaration in the action at law alleges a specific
contract to bequeath for a valuable consideration.
The true rule is that res adjudicata cannot be applied to
a matter not adjud:cated in a former action and that a judg~
ment never concludes the parties as to a matter not covered
by it and the facts necessary to uphold it and if the real
merits of the second action have not been decided by the first,
the prior judgmentis rio bar.
In this case it cannot be contended that there was any
judgment' in the chancery suit based upon a construction of
any special contract or upon any allegations asking for relief under such contract and res adjudicata does not apply
where the action in which the, plea is interposed contains such
matter not passed upon in a- former suit.
''There must be an identity of issues and by this
is meant that the issue raised in the second suit upon
which the evidential force of the former judgment is
to be directed must be identical with the issue, or one
of the issues, raised and determined in the first action." Black on Judgments, Sec. 610, C. & 0. Ry. Co.,
v. Rison, 99 V a., 18, at page 35.
"In order that a judgment may consitute a bar
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to another suit it must be rendered in a proceeding
between the same parties or their privies and the point
of controversy must be the same in both cases and must
be determined on its merits. If the first suit was ....
disposed of on any ground which did not gu to the
merits of the action the judgment rendered will prove
no bar to another suit.''
Tate v. Bank, 96 V a., 771.
For the foregoing reasons your petitioner is advised that
the final order of the Circuit Court of Smyth County entered
on the 30th day of October, 1924, striking this case from the
docket, should be reviewed, annulled and set aside by this
Court and this action remanded for proper proceedings to
be taken therein in the Circuit Court of Smyth County.
Wherefore, she prays that a writ of error may be accordingly awrded her.
R.espectfully,
RACHEL POWERS BLEVINS,
By Counsel.
L. P. COLLINS,
J. P. BUCHANAN,
Attorneys.
I, J.P. Buchanan, an Attorney practicing in the Supreme
Cour of Appeals of Virginia, do hereby certify that in my
opinjon it is proper that the order entered in this ~ause by
the Circuit Oou~t of Smyth County on the 30th day of October,
· 1924, referred to in the above petition, should be reviewed by
the Supreme Court of Appeals of Virginia.
_J. P. BUCHANAN,
Received March 7, 1925
M.P. B.
Writ of error and supersedeas awarded.

Bond $300.00.

M. P. BURI{S,
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RECORD
Virginia:.
In the Clerk's Office of the Circuit Court of Smyth County:
. Be it remembered that heretofore to.;wit: at the First
September Rules, 1924, came Rachel Powers Blevins and
filed her declaration against Virginia Minnick, et al, in the
words and· figures following, to~ wit:
Declaration
Virginia.:
In the· Circuit Court of· Smyth County:
[2]

RACHEL POWERS BLEVINS

vs.

H. L. BONHAM, GU_r\.RDIAN OF VIRGINIA MINNICK,
W. R. D. MONCURE, EXOR. OF J. M. LOVELACE
GEO. F. COOK, GUARDIAN AD LITEM FOR
VIRGINIA MINNICK AND
. VIRGINIA MINNICK
,·Rachel· Powers Bievins complains ·of H .. L. Bonham,
Guardian of Virginia Minnick, ·w. 'R. D .. 11oncure, 'Exor. of
J. M. Lovelace nQw deceased, Geo. F. Cook Guardian ad litem .
for Virginia Minnick arid Virginia Minn~ck of a plea ·that
they render unto the said plaintiff the sum of One Thousand
Dollars, which the said defendants owe and from her justly
detain, for this, to-wit: That.heretofore, to-w·it on the ....
day of ........ 192 the late J. 1\II. Lovelace then living in
Smyth County, Virg~nia, was employing plajntiff: Rachel
Powers Blevins as his housekeeper, and had been employing
her for a period of time, at a stipulated fee of Ten Dollars
a month. After living under the a hove conditions for a long
period of rme, and after servil)g the lat3 J. M. Lovelace in.
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the capacity as housekeeper the said plaintiff came to realize that the monthly payment to her for her services was
small, and communicated such fact to her friends and relatives in the State of West Virginia.
Whereupon an offer was received from the-· State· of
West Virginia, which promised to the said plaintiff the
sum of forty dollars per month in consideration for labor to
be given in West Virg;nia.
Whereupon, the plaintiff: Rachel Powers Blevins informed the late .J. M. Lovelace now deceased of her intention
to accept the said offer from West Vitginia.
Whereupon the late J~ M. Lovelace now ·deceased faithfully agreed to pay to the plaintiff the continued sum of Ten
Dollars per month so long as she should live with him, and
further agreed that in consideration f~n~ her remaining and
caring for him and his home until his death, he would bequeath to her the sum of One Thousand Dollars.
In consideration of the said promise to pay Ten Dollars
per month, and the further consideration to bequeath to the
plaintiff the sum of One Thousand Dollars, the said plaintiff
did remain with the late J. l\1:. Lovelace now deceased, and
care for and keep him and his property until the time of his
death which was upon the. . . . day of .. ~ ... , 192 .. , whereupon it became the duty of the late .J. l\L Lovelace now de~
ceased to bequeath to the said Rachel Powers Blevins the
sum of One Thousand Dollars.
Yet the said plajntiff in fact saith, that the said J. M.
Lovelace now deceased contriving and ·wrongfully intending to injure the said plaintiff did not nor would perform
the said promise and undertaking on. his part agreed to, but
thereby craftily and subtly deceived the said plaintiff, in this,
to-wit, that the said defendant died on the .... day of .... ,
192 .. , wholly neglecting to fulfill the promise to bequeath
to the said the pla1ntiff One Thousand Dollars, but on the
otherhand bequeathed nothing to her.
Whereupon it became the dutv of W. -R. D. Moncure
Exor. of J. l\L _Lovelace now dece;sed, and H. L. Bonham,
Guardian of Virg~nia J\Ennick residuary legatee under the
Iast will of ~J. M. Lovelace deceased and Geo. F. Cook Guardian ad. litem for Virginia Minnick and Virgin~a Minnick residuary legate of the estate of the JRte .T. l\L Lovelace to pay
the said plaintiff the sum of One Thousand Dollars.
[ 4]
Yet the said defendants altho often requested so to
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do, have paid the plaintiff no part of the sum now
due and owing to the plaintiff by reason of the fulfilled
condition of the contract with J. M. Lovelace now deceased,
nor was she bequeathed the sum of One Thousand D,ollars,
but the same have hitherto wholly refused and--still refuse to
.the dainage to the said plaintiff of One Thousand Dollars,
and therefore she institutes this action o~ debt.
RACHEL POWERS BLEVINS
By Counsel.
L. P. COLLINS
B. L. DICKINSON
Demurrer filed October 29, 1924. Demurrer

[5]

Virginia,
In the Circuit Court of Smyth County:
Rachel Powers Blevins
vs.
H. L. Bonham and Others
The defendants by their attorney, come and say that
the declaration filed in this case is not sufficient in law because the declaration fails to disclose the contract upon which
the suit is based. It does not disclose whether or not the contract was in writing and it does not disclose the date of the
contract.
[6]

Amendment to -Declaration

Rachel Powers Blevins
vs.
Virginia Minnick
The plaintiff states that the contract alleged in the above
matter was a parol agreement.
RACHEL POWERS BLEVINS
By Counsel. L. P. COLLINS and
B. L. DICI\:INSON
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[7]

Plea

Conditio1~

Performed

Virginia:
In the Circuit Court of Smyth County:
Rachel Blevins
vs.
W. R. D. Moncure, Executor, et als.
The said defendants, by their Atto·rney, come and say
that· the said J. M. Lovelace, decedent, did well and truly perform, fulfill and keep the promise made to the said Rachel
Blevins that he would bequeath to her the sum of $1000.00
as set forth in the plaintiff's declaration.
And this the said defendants are ready to verify ..
GEO. F. COOK, p. d.
[8]

Plea res adjudicata

Rachel Blevins
vs.
W. R. D. Moncure, Executor, et als.
The defendants say that they do not owe the plaintiff
the amount sued upon or any part thereof.
The defendants further say that the said ~J. M. Lovelace
never made any contract, as set forth in the declaration, with
the said plaintiff.
The defendants further say that the plaintiff has no right
to bring this action for the reason that in 1923 she brought
,a suit in chancery in the Circuit Court of Smyth County
wherein she made the said W. R. D. Moncure, Executor, and
the said H. L. Bonham, Guardian, and the said George F.
Cook, Guardian ad litem, defendants. In her bill of complaint she alleged that on the 15th day of March, 1.921., the
said J. M. Lovelace made his last will and· testament and
that the same was duly probated in tho Clerk's office of
Smyth County. A copy of said· will was filed with said bill
of complaint and in said bill she alleged that the said J. M.
Lovelace bequeathed to her in said will the said suin of $1000.00. She further alleged that said bequest of $1.000.00 was a
demonstrative legacy. She further alleged that she was en-
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titled to have said legacy paid out of the proceeds recei:v:ed
in said will by Mary Virginia Minnick, .for whom the said
H. L. Bonham is. Guardian and George F. Cook, Guardian
ad litem, all of which will more fully appear from the ori~
ginal bill and will and proceedings filed in saia cause, which
are made a part of this plea, and that on J a unary 24th, 1924,
the Circuit Court of Smyth County entered the following decree in said cause to this effect:
''Rachel P. Blevins
vs.
W. R. D. Moncure, Exor. et als.
In Chancery
This cause came on again this day on the papers formerly read, decrees formerly entered, depositions of wit-.
. [9]
nesses and was argued by counsel.
''On consideration, whereof, the Court being of the
opinion that the Complainant is not entitled to the relief prayed for in her bill doth adjudge, order and decree that the
provision of One Thousand Dollars provided for Rachel P.
Blevins, in the will of the· said J: M. Lovelace, is a legacy
subject to the indebtedness of the said J. M. Lovelace an(l
is not to be paid out of the funds provided for in Clause 1
of said will until all of the proved debts against the. said estate
have been paid, and this cause is ordered to be stricken from
the docket,'' which said decree still remains in full ·force 5
and which said decree is hereby made a part of this plea.
Wherefore, the defendants say that the plaintiff has
no right to maintain this action and for which they stand
ready to verify by the record.
Wherefore, he prays judgment of the Cou:rt, etc:
GEO. F. COOK, .
Counsel for Defendants.
The above plea was sworn to by W. R. D. Moncure, executor of J. M. Lovelace, deceased, before me, the und~r
signed Notary Public in my County, on this 28th dav of Octobe~ 1924.
~
ANNA T. LATANE,
Notary Public for Smyth
County, Virginia.
I \vas comm~ssioned as Anna B. Totten.
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Bill and Exhibits filed with the foregoing plea of the
Chancery cause of Rachel P. Blevins vs. W. R. D.
Moncure, Executor, et al.
[10]

To the IIon. Preston W. Campbell, Judge of' the Circuit Court of Smyth County:

Your orator, Rachel Blevins, nee Rachel Powers, humbly
complaining, presents to your honor the following cause
for equitable relief:
(1)

That on the 15th day of lVIarch, 1921, one James Marshal Lovelace, a citizen of Chilhowie, Smyth Conty, Virginia, made his last will and testament, which will, after the
death of the said testator, was duly probated in ·the Clerk's
office of this Court and is of record in said office in Will
Book No. 9, page 457, copi of which will is filed as a part
of this Bill, marked "Will".
(2)

That it will be seen that by section (1) of ~said Will, the
said testator directed his executor, vV. R. D. Moncure, named
in said Will, to sell certain lands he had in Wythe and Smyth
Counties, Virginia, and a certain house and l0t owned by him
jn the Town of Abingdon, Virginia, and also directs his said
Executor to collect and reduce to cash all of his notes and
choses in action and from said funds thus coming into his
hands besides paying all his just and provable debts, to pay
his funeral expenses ·and to erect suitable monuments at
the graves of himself and wife.
(3)

That by section (2) and (3) he makes devises and bequests to his great-gr/anddaughter, Mary Virginia Minnick,
an infant, and his sole heir and distributee.
(4)
That by section ( 4) of said Will he bequeathes unto Ra-
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chel Powers, oratrix, and now Rachel Powers Blevins, the
sum of One Thousand Dollars ($1000.00) to be paid out of the
funds derived from the sale of his property described in
~lanse (1) of said Will, and by section (5) he directs
[11] that all the residue of his estate, after being reduced
to cash, shall be paid over to H. L. Bonham, Guardian
of his great-granddaughter aforesaid, to be used for her education, support and maintenance and to be turned over to
her at the termination of the g·uardianship.
(5)

Oratrix is informed that the Executor has sold the pro:perties indicated in section (1) of said Will and has collected •
the notes and choses in action mentioned in said section and
claims that the funds arising from said sales and collections
are insufficient to pay the debts of the said intestate and contends that that there will be nothing left from the said funds
mentioned from the said sales and collections with which to
meet the requirements of section ( 4) to pay oratrix the One
Thousand Dollars bequeathed to her, or any part thereof, the
said executor holding that the debts mentioned in section (1),
should all be paid out of the said funds provided for by section (1), befQre anything whatever ghould be paid to oratrix
'on the bequest to her by section (4).
(6)

That oratrix further is informed that said Executor holds
that 'all the assets covered by section ( 5) of said Will should
be paid by him into the hands of H. L. Bonham, as Guardian
of the. said great-granddaughter of the testator.
(7)

That oratrix is very much injured by .the construction
that the said Executor is giving to the said Will and she avers ·
and alleges that the said construction is incorrect, that the
said section No. 4 of said Will grants to her a '' demonstrative legacy" and that the same has a preference over the debts
mentioned in section (1) of said Will and should be paid before anything is paid on the other 'provable debts;" or, at
least, that her said legacy should come in and share ratably
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with any other just and provable debts that migth be found
answering to the description as given in section (1) of said
Will.

[12]

(8)

That oratrix also avers and alleges. that the bequest in
favor of Mary Virginia Minnick, great-granddaughter of the
testator, as mentioned in section ( 5) of said Will, is a general
legacy and is postponed to the demonstrative legacy that is
give to her under section ( 4); that said legacy to her is neither a specific legacy nor a general legacy, that is subject tO>
ademption or abatement under the Law, but such construction should be given to Sf-tid Will as to, if possible, ·pay the
whole of her legacy with interest after the date of one year
from the death of the said tPstator.

(9)
Oratrix further alleges that really this legacy to her was
in payment of a debt for services that she rendered to the
said testator before his death and final illness and during his
final illness and to ·his estate after his death, and to take the
same from her would be height of injustice and unfair dealing; that she had performed extraordinary hard labor, given
gTeat care and strict attention to the welfare of the testator
during the latter years of his life and last illness and at the
time of his death, and also to his estate after his death, and
she feels that she should be compm1sated for the same as
evidently was the i-ntention of ~he testator to do when he
dictated the said Will.
(10)

That oratrix is advised that it is the province of a Court
of Equity to construe the Will of said testator and under the
provisions of this Will to grant her the payment of said legacy h1 her favor out of the proceeds of the considerable estate
left by tb8 sa~d testator as he evidently jntended and thought
that she should be paid this legacy in full in any and all events.
Therefore, being without remedy at law and relievable
in equity only, orator prays said W. R. D. Moncure,
[13] Executor of the last Will and testament of J. M. Love-
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lace, deceased, Mary Virginia Minnick and H. L. Bonham, testamentary guardian of said Mary Virginia Minnick,
be made parties defendant and be required to answer its allegations fully but answer under oath is waived; that your
Honor will appoint a guardian adlitem to defena the interests
of the said infant defendant; that your Honor will construe
the different clauses of the said Will and all the clauses taken
together and grant unto her the payment out of the funds of
the said testator's estate the said legacy so bequeathed to her
in full, or at least her pro rata part thereof, along with the
other provable debts of the estate as mentioned in clause (1)
• of said Will; that your honor will grant unto her all such other
further, general and special relief as to equity belongs and
the nature of this case requires.
May proper process issue, directed, etc.
And she will ever

pray~

PERKINS & FUNK,
For Complainant.
Co.py of W~ll Filed with Bill·
[14]

I, James Marshal Lovelace, of Smyth County, State
of Virginia, being of sound and disposing mind, do
here by made, publish, an d. d·eclare this to be my last will ·and
testament, hereby revoking all other wills by me at any time
made:

I.
I direct that all my just debts shall be paid as soon after
my decease as cOnveniently may be, and to that end I direct
and authorize my executor hereafter named to sell my tract
of land lying and being in Wythe County, Virginia, about
four and one-half miles northwest of Rural Retreat containing about 415 acres, and my tract of land located near Groseclose Smyth County.Virginia known as a part of the AultmanTaylor boundary, containing about Eight Hundred acres, and
my house and lot in the town of Abingdon, Virginia, my executor also being empowered and authorized to mak~ ·good
and sufficient deeds to the purchasers. I also direct my executor to collect and reduce to cash a11 of my notes and choses
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in action and from said funds thus coming into his hands besides paying all of my just and provable debts, to pay my
funeral evpenses and to· erect suitable monuments at the
graves of my wife and myself.

II.
I give and devise unto my great grand-daughter, Mary
Virginia Minnick, for and during her natural life time and at
her death to the heirs of her body, my home place and farm
located at Gollehon 's School House, near Chilhowie, Virginia, containing about 150 acres.
III.
I give and bequeath, also, unto my great grand-daughter,
Mary Virginia Minnick, all of my household and kitchen furniture, including my piano.
·
I appoint H. L. Bonham guardian of my great granddaughter, Mary Virginia Minnick, and I direct that he shall
have absolute control of the Chilhowie farm which I have
hereindevised to her arid use his discretion in the way it shall
be handled and farmed during the term of his guardianship
which term shall last until my said great grand-daughter,
Mary Virginia Minnick, shall become twenty -one years of ·
age or if she marries before she becomes of age, said Guardianship shall terminate at her marriage. I also direct said
guardian to take complete charge and control over the farm
implements and live stock on said farm during the· term of
his guardianship and should he in his descretion think it best
to sell said .live stock and farm implements on said farm then
it is my will that my executor sell same at the direction of the
guardian of my great g-rand-daughter, Mary Virginia Minnick.

IV.
I give and bequeath unto Rachel Powers One Thousand
· Dollars to be paid out of the funds derived from the sale of
my property described in clause one of my will.

v.
All the residue of my estate after being reduced to cash,
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I direct to be paid over to H. L. Bonham guardian of my
gr.eat grand-daughter, to be used for her education, support
and ·maintenance, and the residue thereof to be turn. . over
to her at the termination of the guardianship.

·vi.
Should my said g.reat grand-daughter, Mary Virginia
Minnick, die without issue of her body, then it is my will that
all of my estate, both real and· personal, except the $1000
bequest to Rachel Powers, shall become the property of the
trustees of the Baptist Orphanage of Virginia, at Salem, Virginia, for the benefit of said institution.
VII.
I hereby nominate and appoint W. R. D. Moncure executor· of this my last will and testament, with full power and
authority to execute the same according to its true and intended meaning.
[16]

In witness whereof I hereunto subscribe my name to
this my last will and testament, this 15th day of· March,
1921.
(Signed) JA11ES MARSHALL LOVELACE,
Testator.
Will Book 9, page 457.

[17]

Depositions Taken October 26, 1923

The depositions of sundry witnesses taken at the office
of Perkins & Funk, Attorneys, Marion, Virginia on this, the
26th day of October, 1923, pursuant to agreement between
the parties, to be read as evidence in behalf of Complainant
in a certain suit in Chancery pending in the Circuit Court
of Smyth Couty, Virginia, wherein Rachel Powers. Blevins
is the Complainant, and W. R. D. Moncure, Executor, et als.
are Defendants.
Present: Complainant in person by J. D. Perkins, Attorney, and W. R. D. Moncure, defendant, in person, and
George F. Cook, Guardian ad litem for the infant defendant
and Attorney for W. R. D. Moncure, Executor, and H. L.
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Bonham, Guardian.·
WALTER L. GOLI.JEHON
Walter L. Gollehon, a witness of lawful age, first being
duly sworn, deposes and says :
By Mr. Perkins:
1. State your age, occupation and residence.
A. 44 years old; farmer and surveyor; and I live near
Seven Mile Ford, Smyth County, Virginia.
2. Were you acquainted with J. M. Lovelace, late a
citizen of the neighborhood of Seven Mile Ford, Smyth County, Virginia, in his lifetime~
A. Yes sir, I lived in a couple of hundred yards of where
he lived for several years, adjoining his farm, ever since the
year 1896.
3. Since the year 1896 were you well and intimately
acquainted with him~
A. Yes, sir. '
4. Did you frequently have conversation with him, in
which ·his business matters and farming and family affairs
were discussed between him and yourself~
A. Yes, sir.
5. Do you know the Complainant in this cause, Rachel
Powers Blevins; if so, how long· have you known her~
A. Ever since she has been at Mr. Lovelace's.
6. You mean J. M. Lovelace, the decedent mentioned
in this suit~
A. Yes, sir.
7. Was the Complainant employed by Mr. Lovelace
during his lifetime; if so, ih what capacity was she employed~
A. She was. employed there some. eight or nine years,
perhaps, regularly, as housekeeper. She did considerable
work among the poultry on the outside and about all the house
work that I know of having been done wbile she was there.
8. Milking, making butter, such as that~
,[18] A. Yes, sir.
9. At the time she first went to Mr. Lovelace's, of
whom did his family consist?
Counsel for Defendants objects to all of the foregoing
questions and answers for the reason that it has no relevancy
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· to the issues involved in this case.
A. It consisted of J. M. Lovelace and wife, and I think
his granddaughter, Carrie Lee Minnick, and her husband,
part of the time.
10. Is J. M. Lovelace and his wife both dead 1
A. Yes,·sir.
11. Is the daughter, Mrs. Minnick, living or dead 1
A. She died about ten years ago, probably more.
12. Did she leave any children; if so who 1
A. She left one child, Virginia .Minnick.
13. About what age is Virginia Minnick now1
A. She is about eleven years old, I suppose.
14. Did the decedent, J. M. Lovelace, have any other
descendants living, except his granddaughter, Mrs. Minnick1
A. Not as I know of.
·
15. Did Carrie Lee Minnick leave any children; if so,
who and how many1
A. She left one daughter, Virg'inia Minnick, now about
eleven or twelve years old.
16. Is Virginia Minnick the only 'living descendant of
J. M. Lovelace, so far as you know1
A. Yes, sir.
17. About what age was Mrs. Blevins, the Complainant
at the 6me she first went to Mr. Lovelace's place to live1
A. I suppose she was about twenty-two or twenty-three
years old.
.
18. Please tell what kind of a hand she made .as house-·
wife and what attention she gave to the affairs of Mr. Lovelace after she became employed by him 1
Counsel for Defendants insists that this line of evidence
is wholly improper and immaterial.
A. She was certainly a:n excellent hand; giving every
detail of work about the house and the poultry, and cows, etc.
all the attention, it seems that' one could give.
19. What was the health of Mrst Lovelace about the
, time the Complainant went there and how long did she livo
after that1
A. 1\frs. Lovelace was in rather feeble health from the
time Miss Powers went there until she died. She died the
24th day of May, '1917, I think.
20. lTpon whom devolved the care of the household and
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housekeeping matters from the time that Mrs. Lovelace died
up to the t]me her husband died~
A. It seemed that Mis-s Powers was in charge of all the
worlt about the house. She seemed to do about all of it. I
never knew of her having any help, except what Mrs. Lovelace did. 1! th:Enk that was very little.
·
21. D'o you know what wag·es the Compla:imant receiveu
from the time she went to Mr. Lovelace's up to, the time of
his death~
A.
I heard her say at different times:,-! know that
she was getting two dollars a week for a good part of the
time, and I think at the last she was getting two and a half
dollars per week; about that.
22. You say you heard them say. Now who did you hear
discuss that?
A. I heard her and also Mr. Lovelace. She was calling
for more pay and talking :it over. That is how I came to
know.
23. At that time,. was Mrs. Blevins, then Powers, talking of leaving Mr. I.~ove1ace,'s employ~~
A. Yes, sir. She talked of leaving repeatedly.
24~ Please tell what you remember to have heard said
between her and Mr. Lovelace about this matter.
A. It was about the month of March, 1921. Miss Powers
was talking of going to West Virginia and said she had a
job out there, and in about a week after I heard that talk~
she seemed to have written to West Virginia, and her sisteT
sent a check f()r ten dollars to pay her expenses out there.
I read the letter. 8he was making preparations to go; to
leave Mr. Lovelace. In a day or so she seemed to have
abandoned the idea of going, and in the talk Mr. Lovelace
remarked to her that she would make more money to stay
there, than to go to West Virg·inia. The wages she was to
get, in her offer in the letter, was ten dollars per week, or
forty dollars per month.
25. Is that all the conversation of that time which. you
remember~

A. That is ail I remember. ~1:r. Lovelace just told her
in my presence that she had better stay there; that she could
make more money in the end, I believe he said, if she would
stay, than to go to West Virginia.
26. Did she stay~ Did s:he stay until the time Mr. Love.
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lace died 1
A. Yes, sir. She stayed until' the time Mr. Lovelace
died, and I expect about two months after he died. ·
27. Was anything said in that conversation about his
making a will in her favor1
.
A. Not right in that conversation. Sometime after she
had abandoned going to West Virginia. I believe I asked
her why she did not go on to West Virginia; that she could
make more money there, and. she said she was willed a thousand dollars by Mr. Lovelace.
Counsel for Defendants objects to the foregoing question
as being improper.
Counsel for Defendants objects to this question and
answer because it is entirely improper.
28. Can you give the date of Mr. Lovelace's death 1
A. I think it was June 5, 1922.
29. You say the Complainant stayed then~ something
like two months after the death of Mr. Lovelace1 Who of
Mr. Lovelace's people were there then1 Any1
A. No, sir. Most of the time they were not. Mr. Lovelace's sister was there some few days after he died.
30. Where was the great grand-daughter, Mary Virginia Minnick, at that time 1
A. She was living with her father, Britton Minnick, in
Johnson City, I believe.
31. What was the Complainant doing about the premises
of Mr. Lovelace during the time that she was there after his
death 1
· Counsel for Defendants objects as being wholly Immaterial.
A. She went ahead with the work and affairs about the
house, taking care of the property about the same she was
before· his death.
·
32. Do you authorize the Notary taking these depositions to sign your name· to your deposition?
A. Yes, sir.
Counsel for Defendants moves that the entire evidence of
this wttness be str~cken from the record, because of it being
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immaterial and improper and waive cross examination.
Further this deponent saith not.
WALTER L. GOLLEHON,
By Anne Lee Hinkle
1 Day.
RACHEL POWERS BLEVINS
Rachel Powers Blevins, another witness ·of lawful age,
first being duly sworn, deposes and says:
By Mr. Perkins:
1. State your age, where you live, and whether you are
married or single~·
· A. 34. Chilhowie; married.
2. When were you married, and to whom~
A. The 14th day of JYiay, 1923, to H. C. Blevins.
3. Did you know J. M. Lovelace in his lifetime~
A. Yes, sir. .
4. Is he dead or living~
A. He is dead.
5. Can you give the date of his death
A. June 5, 1922.
6. State whether or not you had been riving with Mr.
Lovelace for sometime before his death at the home near
Seven Mile Ford, Virginia, and if so, about what time you
went to live with him~
A. About 1914. I had been there about nine years.
[21]
7. In what capacity were you living there~\ As a
hired hand or as a member of the family, or how~
A. He hired me when I went there.
8. What were your wages when. you first went there
and what were your duties~
A. He was to give me $1.50 a week when I first went
there, and if I liked it, I was to stay, and he would raise my
wages. I had to do the house work, milk and attend to the
garden and chickens; make butter, and wait on Mrs. Lovelace.
He was to hire the washing done, but he did not. I had to
do it most of the time.
Counsef for Defendant insists that this line of evidence
is not proper in the case no\v before the Court.
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He turrred e·very.thing o·ver to· me like it was my own and I
went ahead just like it was my own.
9. Of whom did his family consis't at the time you
first went there~. A. He and his wife and great grand-daughter. She was
not quite two years old.
10. What was the condition of Mrs. Lovelace's health
at that time ~
A. She was not in any health at all. 11. Is she dead~
A. Yes, sir.
12. How long did she live after you went there~ ·
A.
Something over four years.
13. IDid heJ.? condition require a great deal of your attention and care~
A. Yes, sir. It required a right smart. I did not have
to wait on her in sickness, hut I did. He paid me extra for

it.
14. Did the: great grand-daughter require any of your
care and attention~
A. Yes, sir.
15. Did his great grand-daughter stay there until his
death~

A. Just a short time before he died she went to visit
her daddy an& he brolilight her back at Mr. Love}ace's death.
16. Ari& she was oBly about tw·o; years old. when you
went there~
A. Yes, sir.
17. How did you perform those duties there at the Lovelace home; to the best of your ability and knowledge?
A. Yes, s:ir.
18. Was there any complaint from any. of them to you
about you not performing your duties~
A. No, sir.
·
19. Were ,your wages raised any time after that~
A. Yes, sir. He raised them to ten dollars per moxrth
when I fixed to le-ave~
20. Before Mr. Lovelace died, had you made arrangements to leave him at one time~ ~
A. Yes, sir.·
21. How long before his death~
A. A year or more. I do not remember just how long
it was.

.•·
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·'

22~ Where were you intending to go and why were you
. goingo!
A. Elkhorn, West Virginia. Because I was not getting
enough for my work with Mr. Lovelace.
23. What were you ofered to go to Elkhorn, West Vir:.
ginia ~
A. I was offered, by about three different parties, ten
dollars a week, to either place I wanted togo.
24. Did you make arrangements to go there and what~
A. Yes, sir. I made arrangements to go.
25. State whether any party in West Virginia forwarded you the money to pay your expenses~
~
A. Yes, sir. I got ten dollars for fear that· I could not
· get money to come on, and they wanted me to come at once.
He decided for me to send it back and willed me a thousand
dollars to stay there as long as he lived. I told him that if
I stayed there· as long as he lived, and until I was old and
gray headed, I would not get it. He stamped his foot and
said, ''By· golly, if this house has to be sold to pay it, you
will get' every dollar inside of twelve months from the time
I am put away.'' He said he wanted me to stay there and see
after things until· the proper man took charg·e.

This answer is objected to as being illegal and improper evidence.
26. Had he made a will at that time, or not~
A. Yes, sir. rrhat was the first time he told me he had
made it. He told Mr. Hale. I had my trunk packed ready
to go. He told Mr. Hale to try to persuade me to stay and
then he told me about it. I decided then I would stay.
27. How much did he say he had made provision for
you in the will~
A. A thousand dollars.
28. From that time on you stayed until after Mr. Lovelace's death did you 1
A. Yes, sir.
29. How long afterwards 1
A. From the 5th of June to the 12th of August.
30. Did you receive wages for that time 1
A. No, sir. I did not get anything.
31. Did Y<?U get anything before he died~
A. Yes, sir. I got pay before he died. After he died
they refused to pay me for the time after his death. I agreed

\
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to stay on until the 12th and take care of things until the proper man took hold.
·
32. .What did you you· do there after his death 1
A·. I washed and cleaned up.
33. Did you put the household goods in proper condition
A. Yes, sir.
34. Did you take care of the business as well as you
could there until you left 1
A. Yes, sir:·
35. Who else was there to help you 1
A. My si~ter.
36 .. Did she receive any pay for that 7
A. No, sir.
37. What is your sister's name7
A. Lura Powers.
38. State whether or not you would have left Mr. Lovelace at the time you mentioned, had it not been for. the information and promises that he gave you about making ararrangements for you to have one thousand dollars 1
A. Yes, sir.
Counsel for Defendants objects to this .question, ·as being
improper.
.
39. What caused you to stay longer~
A. When he was to give me one 'thousand dollars if I
stayed; that was all that kept me to stay. I could not afford
to stay for the ten dollars a month.
40. I believe at that t:me you were getting wages·
dollars per month. Is that correct~
A. Yes, sir.
41. Now, Mrs. Blevins, i( there is anything else. you
want to say about this matter that we have neglected or omitted, make the statement.
A. No, sir.
Question objected to as being entirely too vague, uncertain and speculative: Without waiving any objections to the
disability of the witness' evidence, or any part thereof, c'ross
Examination is made.
Oross Examination
By Mr. Cook:
L You have been living in \Vest Virginia for some-
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time, have you not?
A. No, sir. I was out there a little over two months.
Well, I was out there last winter, but the last time I was there
a litle over two months.
2. You, are now living in West Virginia, are ·you not?
A. No, sir.
3. Where are you now living?
A .Near Chilhowie.
4. I believe you have stated that you stayed at the
home of Mr. Lovelace for two months after he died. Thai
is correct?
A. Yes, sir.
5. And is it not a fact that you asked Mr. L. H. Bon[24] ham, Guardian of the infant in this case, to permit you
to remain there for that length of time?
A. He asked me to stay. I did not want to stay. I
agreed to stay on when he asked me. I did not much want
to do it, but I did stay on.
6. Your reason for wanting to stay on was to gather
the garden" was it not?
A. Well, to take care of some things I had in the gar-·
den. It was not much at last.
7. But that is the reason you wanted to stay on; to take
care of the things in the garden?
A. Well, I did not want to stay.
8. And you got the things yourself that were 1n the
garden, did you not?
A. I got part of them, but· not much. I did not stay
there until they were ready to take care of.
9. How much, if anything, did Mr. Lovelace owe you
at the time of his death?
A. Well, I do not know just what. I do not remember.
But he owed me something.
10. You filed an itemized statement sworn to, with V\T.
R. D. Moncure, Executor, ot the amount he owed you, did
you not?
A. Yes, sir
11. Arid that amount appeared to be ·$55. That is correct, is it?
A. Well, whatever it is, is corect. I do not remember.
I think I have the statement at home of how much it is.
12. I will ask you to look at this statement, which appears to be filed by Rachel Powers against the tT. M. Love-
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lace estate dated June 17, 1922, from which statement· th:ere
appears to be a balance due you of $55. This statement appears to have been sworn to by you on the 17th day of June,
1922. I will ask you to examine this statement and state
whether or not that is your signature to the statement.
A. If I sent in anything, it was correct what he owed
and that was all. I do not try to get anything but what is
honest.
13. Now the specific question is, is that your signature
that appears on this statement, right there, Mrs. Powers~
A. Well, I do not know. I do not remember. It may be.
I am not sure.
,
14. Do you mean to tel!" the Court that you are not sure
about your own signature I ask you to look at the statement again.
A. Well, that does not have a thing in the world to do
with this other.
15. Again I insist that you take this statement and tell
the Court whether or not the signature that appears on there
of Rachel Powers is your signature or not your, signature.
· A. I guess it is. I ain't sure, but I guess it is.
16. Do you recall having gone before a Notary Public
by the name of H. Blankenship and m.aking oath before him
that the account of a balance of $55, against the .J. M. Love·lace estate was true and correct~
A. Yes, sir. It is true and correct, the statement that
I made. It certainly is.
[25] 17. And that statement was every cent that Mr. I~ove
lace owed you at the time of his death~ Is not that

me,

correct~

A. It does not show every cent that he owed me. No,
sir, I did not get every cent he owed me, and never will.
18. Do you now mean to tell the Court that you made
a false sworn statement before H. Blankenship, a Notary
Public, on the 17th day of .Jun.e, 1922~
A. No, sir. I did not mean to say I did, either. I made
out my account and I made it correct, like it was, as far as I
can. And that is what I had it. I did not make it out either
myself, but I had it done.
19. During these many years that you stayed at his
home, he paid you monthly, eveiry cent that he owed you, did
he not, until his last illness~
A. Oh, he paid me along, of course, but I would not stay
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there again for ten times what I got. I would not stay there
again for the :Farm, and all it is worth, as far as it is concerned. I would not stay there again and do. all the work. He
willed me one thousand dollars to stay on. I did so, and that
is what I want.
20. At the time you were fixing to go to West Virginia,
you were only receiving five dollars per month, were you
not?
~
0. I never said no five dollars per month. It was ten
dollars per month.
21. When did he increase your wages?
A. I never set it down.
22. But it was at the time you told him you were going
to leave and go to West Virginia that he increased your wages
was it not?
A. That was when he was to give me the one thousand
dollars if I would stay on there as long as he lived. He was
to give me ten dollars per month if I would stay, and a g·ood
showing.
23. What do you mean by a ''good showing?''
A. That was, go ahead with the work and raise anything
I wanted to. Anything like that.
24. And he told you by doing that you could make more
money than by going to West Virginia?
A. No, sir. If I stayed on there until his death, I would
get one thousand dollars, and ~t would mean more to me than
to go to West Virignia.
25. Before this time, how much were you getting a
month?
A. Two dollars a week, I think it was.
26. And when you told him you wer·e going to West Virginia, he increased your pay from two dollars a week to two
and a half per week. Is that correct?
A. Yes, sir.
27. And in addition to that, he told you he would giye
you a ''good showing'' on the place
A. He said he would pay me good wages and give me
a good show;ng and a .thousand dollars if I stayed as long
as he lived. And that is what kept me.
28. In addition to this ten· dolJars per month and the
[26] good showing that you were to have, you would fre.
quently go to S. H. Catron's store and have snuff,
talcum powder and other things for your own personal use
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charged to his acount, did you not~
A. I always went and got it, and he WE>uld charg.e it to
me. I always went back tnd turned it in to him. Everything
I would get, he would set it down and charge it to me.
29. And all this estate owes you for the balance of your
services is shown by your sworn statement filed with the Executor, is it not~
A. That is what he owed me for the house work. But
it is not all he owes me, at all.
Re-Direct Examination
By Mr. Perkins:
1. Ju$t what else did he owe you from the time he kept
you from going to West Virginia~
A. He owed me a thousand dollars, binding me to stay
as' long as he lived.
2. To be paid when~
A. Inside of twelve months from the time he was put
away.
3. Is that what he told you~
A. Yes, sir.
.
4. In the presence of whom~
A. Freel Hale.
5. And as you have said in your cross examination,
is that the reason that ke-pt you there and not the wages that
he was paying you 1
A. Yes, sir.
Re-Cross Examination
By Mr. Cook:
1. How long was it before he died that he made this
statement to you~
A. Well, it was a year, or something like that. T do not
know just how long it has been.
2. You would say about a year 1 Is that correct~
A. It was after the will was made that he told me. I
don't know just how long it has been.
3. But anyway 'this was after his will had been made
that he told you this statement~
·
A. Yes, the last time, but I had fixed to leave once
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before. He told ,me he would will me a thousand dollars if
I would stay. I stayed on and on, and then took a notion to
go where I could get more wages. Then he had Mr. Hale
to come and tell me what he had done, that if I would stay he
would will me a thousand dollars.
4. But you had stayed there for seve.ral years for two
dollars per week before anything had been said about
[27] the will~ Is that correct~
A. No, sir. I had not stayed there very long when he
was talking about that. That was before 1\{rs. Lovelace died.
He talked about it a good long while before he made it.
5. You had only stayed there about a year before he
commenced talking about the thousand dollars .in his ,will.
Is that correct~
A. No, sir. I never said that as I remember.
6. You had only been there a short time until he told
you he would give YC?U a thousand dollars in the will. Is that
correct~

A. No, sir. I never said that.
7. I.!ow long had you been there working for two dollars per week, until he spoke about the thousand dollars in the
will~

A. I do not know just how long it was.
8. Make a guess at it.
This question objected to because the Witness is not
required to guess.
9. Then give the Court your best recollection of it~
A. I am not going to answer a question uniess I know
how to answer it. I don't know just how long it has been, or
when it was, or anything about it.
10 .. Whose daughter are you, Mrs. Blevins~
A. Pl1ilip Power's.
11. How many children had your father~
A. Nine at home. Ten in all.
This question objected to ·as irrelevant.

12. Your father has always been a man of extremely
limited means, has he not~
Objected to as irreleva.nt.
A. ·What do you mean?
13. I mean, by that, 1\frs. Blevins, that your father has
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always been a poor man, who has had a hard time raising a
family of ten children.
A. Yes, sir. He has got along fairly well, too.
14. But it has always been necessary, in your family,
for the children to provide for themselves and support themselves as much as possible. Is that correct~
A. Well, we did do it part of the time, but did not have
to do it.
Same objection.
15. Did you have any sister working away from home
at the same time you were staying at Mr. Lovelace's ~
, A. Well, off and on they were.
0

Same objection.
[28]

16. How many of them were working away from home
and what wages did they receiye for the same kind
of work you were doing~
A. I don't know. I don't know how it was.
Same objection.

17. The only means your father had of supporting this
large family was his ow;n manual labor, was it not~
A. No, sir. He had a farm.
Same objection.
18. About how many acres was in this
A. I don't remember how many.

farm~

Same objection.
19. You do know that it was a little, mountain hillside
situated on the road to l{onnarock, and so poor and. so small
that your father could not possibly support you children without your help, could he~
Same objection, and further, that a man and his children
are not to be penalized bec.ause they are poor and unlucky,
and have to support thyms~lves by their own labor and effor.ts
A.

I do not answer any such questions.

Counsel or Defendants replies and says that Mr. Perkins is clearly misconstruing the objection of· this line of
evidence. It is not to penalize or embarrass any one, but is
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merely to show to the Court from the evidence ·of the Complainant herself, that while she was probably doing Mr. Love~
lace valuable services around his household, that he, in turn,
was doing her not only a special favor, but her father with
a large family as well, by giving her steady employment and
a home.
Rejoinder
The Court will understand how to consider and weigh
this attempted evidence.
Perkins, for Complainant.
By Mr. Perkins:
1. What was your father's name~
A. Philip Powers.
2. You were not married until after you first went to
West Virginia after Mr. Lovelace's death, were you~
A. No, sir. I was not.
3. Do you authorize the Notary taking these depositions to sign your name~
[29] A. Yes, sir.
Further deponent saith not.
RACHEL POWERS BLEVINS,
By Anna Lee Hinkle.
:B-,. A. HALE

F. A. Hale, another witness of lawful age, first being
duly sworn, deposes and says :
By Mr. Perkins:
1. State your age, occupation and residence~
A . . 55; farmer; Chilhowie is my post office.
2. Did you know Mr. tT. M. Lovelace in his lifetime~
A. Yes, sir.
3. How near djd you live to him~
A. Well, I would say a short quarter of a mile.
4. Did you farm for him during the latter part of his
lifetime~

A. Yes, sir. About nine years.
5. Do you remember the date of his

death~
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A. June 5, 1922, I think, to the best of my recollection.
6. Did he own a farm at that time~
A. Yes, sir.
7. About how many acres in that farm and what is the
value of it~
·
A. I don't' just remember exactly the acres, but I think
there were 160 acres, to the best of my recollection.
8. What is the farm worth~
A. At one time, my brother·-in-law offered him $14,000.
9. Do you know Rachel Powers Blevins, the Complainant in this suit~
A. Yes, sir.
10. How long have you known her~
A. I have known her ever since she came to Mr. Lovelace's about ten years ago.
11. In what capacity did she come to Mr. Lovelace's ~
A. Well,. she come there ~o keep house for him, as a hired
girl.
12. Did she remain there, keeping house for him, until
the time of his death~
A. Yes, sir.
13. Row long afterwards did she stay~
A. Well, about two months, I think it was.
14. You were intimate with Mr. Lovelace and familiar
with his circumstances and business, were you not~
A. Yes, sir. He told me a good deal about his busi'ness.
15. At any time not very long prior to the death of Mr.
Lovelace, was the Complainant talking of leaving"?
A. Yes, sir.
16. Please tell just what occurred in this respect~
A. Mr. Lovelace asked me when she first talked of leaving, to see Lula Sherwood and see if she would come and stay
if Rachel left, and she said she would not come at any price.
Then he told me to talk to Rachel and try to get her to stay.
I asked him if he had told her that he had willed her a thou·sand dollars. He said he had not, but had told her he .was
going to will her smnething. I told h1m to tell her he had willed her a thousand dollars, and I would try to get her to stay.
He told me to call her in. She was washing dishes. I went
to the hall door and told her Mr. Lovelace wanted her to come
in. He told her he had willed her a thousand dollars. She
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said that would not amount to anything, and that she would
not get it if she would stay until she was gray-headed; that
they would beat her out of it, and he said, "By golly, Rachel
you haven't got any sense. You will get it if this house has
got ·to, be sold, if you stay with me as long as I live:·''
I told Rachel then, I believed I would stay on; that I
believed she would have more clear money when she got the
thousand dollars than she would have to go to West Virginia.
He remarked then that she would get it within twelve months
after he was dead, and she agreed to stay.
t7. At that time, did you know anything about the offers
that she had~
A. ·Yes, sir. I read a letter from West Virginia offering her ten dollars week.
18. And she turned that offer down and stayed with
Mr. Lovelace~
A. Yes, sir. Also, I saw a check for ten dollars that she
got to pay her way out there with.
19. Was there anything said about her getting wages if
she stayed, in addition to the thousand dollars~
A. Nothing that morning, that I heard.
20. Doyou know that she had been getting wages from

a

him~

A. Well, he told me so.
21. Did he say what he had been payjng her~
A. · Well, it was eight dollars a month for a while, and
then it got up to ten dollars, to the best of my recollection.
22. And she stayed ·with him until his death, and how
long after it~
A. Yes, sir. About two months.
23. I will ask. you, Mr. Hale, if it was reasonably possible for him to have supplied her place and services to him and
his property at the tjme that she was talking of going to WestVirginia, from that tjme up to the time· of his death~
Question objected to because, first: It is purely a matter of opinion, and secondly: It is immaterial in a way.
A. WelL he just said to me that he would have to break
up housekeeping; that he and Virginia could not stay
[31] there. That was exactly what he told me, if she left.
24. Who was the Virginia he referred to~
A: Virginia Minnick, his great grand-daughter.
25. How old is this girl f

3'6

A. I think she is about eleven years old, Mr. Perkins.
26. Is she the only descendant that is living, of 'the said
J. M. Lovelace~ ~
A. So far is I know, she is.
27. Did he recognize her as such
A. Yes, sir.
28. Wlil you please tell the Court what kind of a hand
did Rachel Powers make, whether she was a good or a bad
hand to keep house and manage the home affairs of a family
like Mr. Lovelace's was~~
Question objected to. as being immaterial.

A. I would say, first-class.
29. Was she strong and healthy~
A. Yes, sir.
30. And willing and energetic~
A. Yes, sir.
31. And how was she as to kindness and looking after
the wants and wishes of Mr. Lovelace and the little girH
A. She was always kind when I was there. I never
heard any complaints from him.
Cross Examination
Bv Mr. Cook:
" 1. Mr. Hale, at the time you had this conversation with
Mr. Lovelace with reference to Miss Powers, now Mrs. Blevins, stay~ng on with him, he had only prior to that time made
the provisions of one thousand dollars in his will for her, as
you understood it~
A.· Yes, sir.
Re-Direct Exam:lnation
By Mr. Perkins:
1. At the time Rachel went to live with him, Mr. Lovelace had a wife living with him~
A. Yes, sir.
2. How long did she live~
A. To my recollection, she died in May, 1917, about
three years after Rachel went there.
3. · Was Virginia Minnick there when Rachel went to
live wHh Mr. Lovelace; if so, how old was ~he?
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A. About two years old.
4. Did she remain there rnost of the time~
A. Yes, sir. Sh~ went with her father along in the
[32] winter or fall, sometime before Mr. Lovelace was taken
bad, and stayed there until they sent for her-:
5. How long had Mr. Lovelace been in ill health prior
to his death~
A. I would say, about two years.
6. D.uring that time, did he require considerable personal attention by Mrs. Blevins~
A. More along the last year. The doctor told them not
to leave him by himself. She moved her bed down stairs
where she could be near to him.
7. Did they have any other constant hand there at the
house except Rachel~
A. No, sir.
8. From your observation, in ·what manner did she "\:Vait
ON-him~

A.

She treated him well.
Re-Examination

. By Mr. Cook:
1. Mr, Hale, you have filed a claim against the Execu""
tor of this estate for $443.70 yourself, have you not~
A. Yes, sir.
2. This amount represents services rendered him, does
it not~
A. Work on the farm'; it is not for waiting on him.
3. In addition to this amount, you have been paid by
the Executor a bill of $22 for nursing him during his last
sickness~

A.

Yes, sir.

Re-Cross Examination by Defendant's Attorney, inso~
far as it tends to jnterfere ·with or prejudice the claim of
Complainant against the estate of Mr. Lovelace, is objected
to. But no objection js made to it, if filed for the purpos(~
of sho\ving J\1r. IIale 's claim.
W. R. D. MONCURE

W. R. D. Moncure, a witness for defendants, is now in-
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troduced after first .being duly sworn, deposes and says :
By Mr. Cook:
1. Please state your age, residence and occupation.
A. Age, thirty-five; residence, Marion, Virg·inia; occupation, Lawyer.
·
2. How long have you been practicing law~
A .. Seven years.
3. What personal interest, if any, have you 111 this
ease?
A. None in the world. Only acting as Executor and
to protect the estate of J. M. Lovelace, and myself as Executor.
4. Has the Complainant in thisi case filed a claim
against you as Executor of this estate~
A. She has filed two claims; the first claim dated June
17, 19'22, ''To five and a half months work, ten dollars per
month, fifty-five dollars.'' This account was presented after
I had advertised in the newspaper that all persons havii1g
any claims against the estate. of J. M. Lovelace, should present the same. This account is swown to before H. Blankenship, Notary Pu blie.
She also filed another account of the same date for services rendered J. M. Lovelace, for one hundred nights, end- .
ing with June 5, 1922, fifty dollars, and another item for
amount borrowed, two dollars, making the second statement
fifty-two dollars. In other words, she had duly filed her
claim against the estate of J. M. Lovelace for $107.00, which
said clajms have not been contested, and have been allowed
by the Executor, and will be paid in full, if there are sufficient funds in the hands of the Executor. As to any othet·
claim, it h!ls never been presented, and Executor ·never· heard
of any other claim for services rendered until this suit was
brought.
5. Do you know who prepared the will of the late J.
M. Lovelace~
A. I did.
6. Where did you prepare this will?
Objected to as illegal.
A. The will was prepared in the office of Perkins &
Moncure. At that time J. D. Perkins and W. R. D. Moncure
were partners.
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7. Do you recall how long it was after his will had been
executed by xnm, until death occurred?
A. I think, a little over a year. The Will W.i.ll show the
date of the. preparation of the WIlL Mr. Lovelace died, I
think, June b, 1H22.
tL 'l'hcre 1S ~.provision .in said Will about Reachel
Powers being paid one thousand dollars out of said funds?
Please state whether or not th_~_s has been paid by you as Executoro?
A. No, sir. It has not been paid.
~. Please explain to the Court tully why it has not been
paid.
A. Because, there has been no distribution of the assets
of the estate. 1\J 0 one has been paid, except the doctor's bills,
undertaker's bills, and bills of administration. None of the
general creditors have been paid. This is due to the fact
that l.n the Will J-. M. Lovelace directed that the Executor
sell two mounta1n tracts of land and a house and lot in the
town of Abingdon. It took quite a while to find a purchaser
for this land, and the Executor did not think it wise to make
a distnbution until he could have some idea of jus't exactly
-what would come into his hands. rl1 he Executor was about
ready to make a .distribution of the assets collected by him
when this suit was started, and of course when this suit was
started, he could not then pay out any money because the as~
sets in his hands were not sufficient to pay in full the debts
agaLnst the estate, and the bequest to Rachel Powers pro.
vided for 1n ·clause No. 6 of the Will.
· [34] 10. Do I understand you to say that under the terms
of the WIll, you are to pay the indebtedness against
the estate before you pay the one thousand dollars to Mrs.
Powers?
Question objected to on the grounds that the Will must
speak for itself. The scrivener is not a proper witness to·
answer this question.
A. Clause No. 1 of the vVill directed me, as Executor,
to pay all .of the just debts against the testator just as soon
after his death as convenient, and he directed that the debts
should be paid out of the sale of the personal estate and the
sale of a certain mountain tract near Rural Retreat, Virginia,
containing 415 acres, and another tract in Smyth County containing about 800 acres. Also, in provision No. 1 of the Will,
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I was directed to pay ''the funeral expenses and to ·erect a
suitable Inonument at the graves of my wife and myself.''
The bequest to Rachel Powers appears in next to the last
clause of the Will, and was to be paid in case there was a
residue from the collection of the personal estate and the
sale of the two mountain tracts, after all debts, funeral expenses and tombstones were paid.
11. Tell the Court whether or not that was the intention of the testator at the tjme you prepared the will and at
the time it was executed by him~
This question objected to because the scrivener is, an
improper witness to prove the intentions of the testator. It
was his business and duty to explain the intentions in the
Will when he wrote it, and not to depend on his extraneous
statements on the outside to discover the intentions of the
testator when he made the Will. In this conne<;:tion, Counsel desires to get in an objection and exception to the last
clause of the witness in the answer next above, in which he
says that the Rachel Powers bequest was to be paid in case
there was a residue of the funds from the personal estate
and the sale of. the mountain land, which mis-quotes the Will
as written .
. A. The Will clearly expresses the intention of the testator and it was made a bequest because it was intended
solely as a gift and noth~ng more. The scrivener is not attempting to bring in any extraneous matter to prove his intentjon. The Will in i+self plaj1~ly and cogently shows the
intention and the scrivener put thl intention of .the testator·
in the paper which shews that it w&.s meant srictly as a gift
to be paid after. the debts were paid; naturally follow~ng what
the la"\V ·would demand.
r_1_1his answer objected and excepted to for the reasons
·stated above, and because it is argumentative and gives an
interpretation of it accordjng to Counsel' opjnion, regardless
of the expressions of the Will itself.
12. Mr. Moncure, I will ask you whether or not, regardless of "\Vhether or not there was any ambiguity in the
[351 Will with reference to the provision for Miss Powers
was it or not the intention of Mr. Lovelace, in his will,
for his Executor to pay her the sum of one thousand dollars
out of the sale of the mountain land and after all debts had
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first been
~rhis

paid~

question objected to for the reasons stated above.

A. As I said before, there is positively no ambiguity
in the. Will. If, in his dicussion with me in the making of the
Will he had mentioned a thousand dollars as a debt or obligation to Rachel Powers, it woul~ have certainly been put
in the first clause of the Will as a debt, along· to be paid with
the other debts, and at his request it was put at the end of
the Will for the express purpose of showing that it was. a
gift and not to be considered as an obligation.
This answer objected and excepted to for the reason
stated above.
Cross Examination
By Mr. Perkins:
1. Have you sold all the mountain land that you were
directed to sell by the Will of Mr. Lovelace~
A. I have sold all of the tract of land in this County,
near Rural R.etreat 415 acres which brought $1250. I have sold
nearly all of the mountain land in Smyth County near Groseclose, except probably two small tracts. I have the promise
of Mr. Walter Gollehon, surveyor, to show me exactly where
these tracts are, Mr. Lovelace claimed to have had eight
hundred acres in his will, but after surveys were made, Mr.
Walter Gollehon, surveyor, sho--ws me that 250 acres, at most,
will get all his mountain land in Smyth County. The Smyth
County mountain land brought $454.95. That is, what has
been sold. I have also sold the Abingdon house and lot for
five hundred dollars; two hundred paid cash, ·balance due of
three hundred.
2. What is the indebtedness as reported to you of the
estate~

A. If you will allow me, I wi1l give you a full statement
of the assets and disbursement.s. Cash on hand in hands of
Executor, $2211.87. There is still outstanding, which I reg·ard as collectible, $653.30, which makes the fotal $2865.17.
The unpaid debts proved against the estat.e, unsecured,
amount to $1734.87 and -there is a deed of trust against the
Lovelace
farm af Chilho}vie held bv
the Bank of . Marion ' for
.
•'
three thousand dollars. There is also some items of interest
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on some of these amounts, which makes the total indebted..
ness about five thousand dollars.
3. Do the debts reported include the two items presented by Compainant ~
A. Yes, sir.
4. And nothing has been paid her on these claims o?
A. No, sir.
5. The total indebtedness of the estate then, not con··
sidering the one thousand dollar bequest, will f~ll short
[36] of payment by something like twenty-five hundred
dollars, or three thousand~
A. So far as the personal estate in the hands of tttL~
Executor is concerned.
6. Who purchased the Smyth CountY! land that h:t ~
been sold~
.
\
A. A party by the name of Burkett. I do not recall
his first name.
7. Who purchased the Wythe County land~~
A. Mr. F. E. Nelms.
8. Have not you been offered considerable more for one
tract of these lands since the sale was made by you, than it
was sold for when you sold it (This is not asked for the
purpose of trying to cast any liability on the Executor in thi~
respect, because we admit that he has discharged his du.t1(\f-i
perfectly jn his efforts to sell the land, but just to sho"\v- the
nature of the matter).
T wish to make the following explanation:
I attempted to sell this land for about a year. I placed
it in the hands of a real estate man and it was sold at public
auction last February and knocked down to the highest bidder. Some6me afterwards it looked as if the purchaser
could not perform and after there had been considerable controversies between E. Lee Trinkle and J. M. Lovelace over the
boundary line between the Lovelace tract and the Trinkle
tract;. this controversy poss-ibly jnvolved a hundred or more
acres; Mr. Trinkle, to get rid of the controversy, and to settle the maHer forever. offered to pay a. thousand dollars for
the Smyth County land. I was very anxious to take this offer,
but Mr. Bnrkett insisted on the contract with hjm.
·
9. Has Mr. Burkett taken possession of the land, and
how much has been paid on it~
A. He has paid one third cash, and I think has taken
possesion of the land so far as an};one can take possession.
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of a mountain tract. There is no cleared land on it. It is
cut-over timber land.
10. Has Mr. Burkett removed any timber from it since
he purchased it, so far as you know?
A. No, sir.
11. Do you authorize the Notary taking these depositions to sign your name to your deposition?
A. I do.
Further deponent saith not.

F. A. HALE,
By Anna ·Lee Hinkle.
Virginia:
Smyth County, to-wit:
The foregoing depos'itions were duly taken, sworn to, and
signature of witnesses authorized at the time, place and for
the purposes set forth in the caption, before me, the undersigned, Notary Public in my County on this, October 26, 1923.
ANNA LEE HINKLE,
Notary Public.
N. P. Fee $6.50
Stationery .15.
[37]

Final Decree entered .Junary 24, 1924

Rachel P. Blevins
vs.
In Chancery:
W. R. D. Moncure, Exor. et als.
This cause came on again this day on the papers formerly
read, decrees formerly entered, depositions of witnesses and
was argued by counsel.
On consideration, whereof the Court being of the opinion
that the Complainant is not entitled to the relief prayed for
in her bill doth adjudge, order and decree that the provision
of One Thousand Dollars provided for Rachel P. Blevins,
in the Will of the said J. M. Lovelace, is a legacy subject to
the indebtedness of the said J. M. Lovelace and is not to be
paid out of the funds provided for in Clause 1 of said will
un'til all of the proved debts against the said estate have been
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paid, and this cause is ordered to be stricken from the docket.
And at another day to-wit:
Order entered October 29, 1924
Rachel Powers Blevins
vs.
· Virginia Minnick, .et al .,

-

This day came the parties, by their .attorneys, and upon
motion of H. L. Bonham Guardian and Geo. F. Cook, guardian
ad litem, by counsel, it is ordered that this c~se be dismissed
as to them. Whereupon the defendants, Virginia Minnick
and W. R. D. Moncure, filed a plea of res adjudicata, in writing, which plea the court takes time to consider.
A.nd at another day to-wit:
Order entered October 30, 1924
Rachel Powers Blevins,
In debt:
vs.
Virginia Minnick, et al.
[38]

This day came again the parties, by their attorneys, and
the court having maturely considered the plea of res adjudj.
cata filed in this case, doth sustain the same, and this case
is stricken from the docket.
Virginia:
In the Clerk's Office of the Circuit Court of Smyth County:
I, II. L. Kent, Clerk of the Circuit Court of 'Smyth Coun~
ty, in the State of Virginia, do certify that the foregoing is a
true, full and correct transcript of the records in the action
of debt of Rachel Blevins against Virginia Minnick, et al., as
the same appears of record or on file in my office.
I further certify that Geo. F. Cook, Attorney for Virginia Minn~ck, et al., has had notice of the intention of the
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said Rachel Powers Blevins to apply for the foregoing record.
Given under my hand this February 27th, 1925.

H. I;. KENT;
Clerk.
Fee $18.80.
A Copy:
Teste:

J. M. KELLY,
Clerk.
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