IN THE

Supreme Court of Appeals of Virginia
AT RIOHM:OND.

CO:Ml\IONWEALTH
vs.
CHILTON :MAL,TING CO:MP ANY.

To the I-I onorablc Chief .Justice and .Justi.ces of the
Court of Appeals of Virginia:
·

St~premc

Your petitioner, the Commonwealth of Virginia, respectfully shows unto the Comt that she is agg:rieved by a final
judgment of the Circuit Court of the city of Richmond entered on May 29, 1929, whereby the court a·warded a judgment against the Commonwealth in favor of the Chilton
Malting 'Company for the sum of $1,218.64, with interest thereon from the date of judgment. A transeript of the record
ia herewith presented.
Your petitioner is advised and believes that the action of
the court in overruling its demurrer and amended demurrers,
and in awarding judgment against the Commonwealth, constitutes reversible error. She, therefore, prays that a writ,
of error may be issued in her behalf, that said judgment of
the Circuit Court of the city of Richmond may be reviewed
and reversed, and that this Honorable Conrt enter such judgment as the said circ"!Iit court should have entered.
·
STATEMENT OF FACTS.
This is a proceeding by petition under chapter 103 of the.
·Code of 1919 (S'ections 2578-2583 of the Code). The plaintiff, the Chilton Malting Company, a \Viseonsin corporation,
filed its petition in the Circuit Court of the city of R-ichmond
on the third Monday in July, 1926 (R., p.l). To this petition
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the Commonwealth filed its demurrer (R., p. 4), and thereafter, on May 5, 1927, the plaintiff filed its amended petition
(R., p. 6). On July 1, 1927, the court overruled your petitioner's demurrer. On December 3, 1927, the Commonwealth
filed its amended demurrer (R., p. 11), and on December 14,
1927 (R., p. 13) it filed a second amended demurrer and likewise its answer to the petition .filed by the plaintiff. Thereupon the whole case was submitted to the court, both as to
matters of law and of fact, which resulted in the order of
1\fay 29, 1929, complained of.
It appears from the allegations of the amended or revised
petition (R., pp. 6-10), that the plaintiff is a foreign corporation; that in 1925 it shipped by rail 420 saclrs of malt to the
Otter Creek Feed Company, at Ferrum, Virginia, the car
. being consigned to the petitioner's own order "notify Otter
Greek Feed Company''; tha.t the petitioner attached a sight
draft to the bill ·of Jading and sent the bill of lading to the
IJ'irst National Bank of Ferrum, Virginia, for the collection
of the purchase price of said malt; that in September, 1925,
the car of malt was seized at Roanoke "by a state and a fedoral prohibition agent" for violation of the Virginia prohibition law; that at the· direction of the Prohibition CommisRioner the car of malt was destroyed by feeding it to the
eows owned by the Virginia Polytechnic Institute. The petition further alleges that the malt was seized and destroyed
without notice to any person in interest and without any process of law. It also further alleges that the petitioner's draft
was never paid; that malt is an innocent article of trade not
Rnbject to confiscation, ana that the petitioner at the time it
sold the malt did not know or suspect that it would be used in
violation of any of the provisions of the Virginia prohibition
law. The petition then names the agents seizing th·e car as
A. L. Calvert,. a State Prohibition Inspector, and one .J. C.
Brown, a Federal Prohibition Agent, after which it alleges
t.itat it has presented its claim to the Auditor of Public Accounts for $1,218.64, which has been rejected and; therefore,
proceeds under the statute.
..
The evidence introduced in the case, which consisted of
depositions and certain exhibits filed therewith, and the testimony of witnesses talnin in open court, show that the. plaintiff, the Chilton Malting Company, a Wisconsin corporation,
received a letter, marked Exhibit "A", (R., p. 127), dated
Aug·ust 11, 1928, from one S. W. Shiveley, whose letter-head··
stated that he was a dealer in general merchandise and comltry produce, Columbia graphophones and Grand Opera
graphophones, and his address Ferrum, Virginia. This let-
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ter, which was addressed .to the plaintiff, contained in the
body thereof the following:
''Please write me latest price~ on Barley Malt Del. at Ferrum, Va. , B /L attached in 96 lbs. to tye bag in good sacks.
Car lots.
''And Oblige.
''OTTER CREEK FEED CO.
(Signed) "Per S. W. SHIVELEY.".
The plaintiff replied on August 14, 1925, Exhibit " ",
addressing its letter to Otter Creek Feed, .Company, S. W.
Shiveley, Ferrum, Virgiliia. Thereupon, Shiveley wired the
plaintiff (R., p. 129) :
"Your letter fourteenth Ship four Hundred twenty Hags
nt once.
"OTTER CREEK FEED CO."
Thereupon, the plaintiff shipped 420 sacks of malt to the
Otter Creek Feed Company, sending a draft with a bill of
lading attached to the First National Ba1;1k, Ferrum, Virginia.
rrhe malt was seized when it reached Roanoke by representatives of the State and Federal Prohibition Departments (see
the testimony of A. L. Calvert, R., p. 21). After its seizure
and before disposing o£ it, Mr. Calvert tried to ascertain who
represented the Otter Creek Feed Company, but could find no
such company or business at or around Ferrum which is in
Franklin county. Being unable to locate the consignee of .
the malt, it was delivered to the authoritie::1 of the Virginia
Polytechnic Institute, at Blacksburg, Virginia, and there destroyed by mixing· it with certain cattle food and later thus
fed to the cattle owned by that institution.
It appears from the testimony offered by the Commonwealth that Mr. S. W. S'hiveley had a bad reputation as a
violator of the prohibtion law at the time the malt was
shipped and seized, and that his reputation was a matter of
common knowledge in the neighborhood in which he lived (R.,
p. 119). It further appears that the only thing for which
malt is used in Franklin county is for the manufacture of
ardent spirits (R., pp_. 122).
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TH~J ASSIGNMENT~

OF l!IHROR.

Your petitioner assigns as error the following:

1. The action of the trial court in overruling its demurrer."
and amended demurrers, for the reasons assigned therefor.
2. The action of the trial court in entering judgment against
your petitioner on the facts in this case.
3. The action .of the trial court in fixing the amount of reeovery by the plaintiff at the sum of $1,218.64: instead of the
sum of $707.33.

J.
THE FIRST ASSJGNMEN'l"'" OF· EHROl:L

A.
~Phis is an action sounding in tort brought against the Commonwealth for an alleged tort. It is well established that no
such action oon be maintained against the Commonwealth.
This. was the first ground of demurrer.

It is well settled that trover and conversion is a tort, forming the basis for an action ex: delicto. Thus in Hnrk's 1'1. &
Pr. (1st Ed.), ·Section 67, page 78, trover and com·ersion is
declared to be an action ex: delicto, being one oi the species
of trespass on the case.
In this State counts in trespass and trespass on the case
may be joined with col'"mts in trover and conversion.

Ferr·ill vs. Brewis, 25 Gratt. (66 Va.) 765, 767 (1875).

,,

In· the article on trover and conversion ( 21
Pr., p. 1013), it i.s said:

Ency~

Pl. &

"Trover is an action of tort, and it is technically one. of
the forms of trespass on the case.''
'It being settled that the action of trover and conversion is
an ex: delicto action,·it should next be observed that the basis
9f the petition in the case at. bar is for trover and conversion.
The petition charges a property. riglit· in tl1e plai!ltiff; an
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alleged wrongful seizure by prohibition agents representing
the Commonwealth and the Federal government, and the confiscation of the malt by means of its destruction hy agents of
the State government.
In Chapin on Torts, page 378, it is said:
''

·:.

•X<

* a conversion may be worked by destroying the

property *

•X<

* . ''

In Simtnons vs. Sikes, 24 N. C. 98 (1841), the court hel1l
that, where property bailed had been lost by the bailee, or
stolen from him, or was destroyed by accident or fro:in negligence, trover would not lie, but case was the proper remedy;
but held that, where fhe bailee .had been an agent in the destruction of the property, or in its injurious conversion, trover
would lie against him.
The action in that case was for trover arising out of the
destruetion of a canoe entrusted to the defendant by the plaintiff. There being some evidence that the defendant bad1
been instrumental in the destruction of the ~anoe, the eourt
held that the question was one for the jury, and instructed
the jury that, "if they were satisfied from it that the defendant had actually destroyed the canoe, they should find
for the plaintiff''. This instruction was approved by the
appellate court.
· In Aschermann et als. vs. The Philip Best Bre1ui1tp Co.,
. 45 \¥is. 262, 266 ( 1878), the action was for trover and ronversion of certain ice owned by the plaintiff alleged to have
been destroyed by the defendant by means of opening eertain slides and exposing the ice to the heat, hy 1·eason of whieh
it melted.
rrhe Court said (p. 266) :

" * * * the wrongful destruction of goods hy one not the
owner thereof is a conversion of. the goods ·so destroved.

.

"Testing- by these rules the act of the defendant in opening- the slides between the ice-house and the beer-room, thus
wasting- the ice of the plaintiff, there seems little room to
doubt that the ice thus wasted was cibverted by the defendant. .... **.''

6.
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In Olds vs. Open Board of Trq.de, 33 Ill. App. 445, 449
( 1889), the action was trover for the conversion ·of a certificate of membership in the Board of Trade by means of the
cancellation of the certificate.
The court said ( p. 449) :
·''The court holds that the cancellation of the certiticate
was a eonversion of the paper <;m which it was, * ..,. "' "
In Eastern L~tnatic AsylumL vs. Garrett, 27 Gratt. (GS Va.)
1G3, 174 (1876), the court said:

'' * "'' * In all cases a destruction of the chattel is an act
of conversion, for its effect is to deprive the owner entirely
of his property.''
·
It, therefore, conclusively appears that the alleged cause
of action in the case at bar set up in the petition arises out
of an ac.t of trover and conversion. Trover and conversion
being a tort, and the action for its redress being an P.X delicto
action, it will be seen that the basis of the cause of Hction
in the case at bar is a tort
THE STATE HAS NOT OONSENTgD TO THE INSTITUTION OF ACTIONS AGAINST IT

FOR 'rORTS.
There is perl{aps no rule of law more firmly settled than
the rule that no one can sue the State except by her consent
and as provided by law.
In Boar·d of P1.1blic ·works, et als., vs. Gannt, et als., 76 Va.
455, 461 (1882), Staples, J., speaking for the court, said:
"It is an established principle of sovereignty, in all civilized nations, that a sovereign State cannot be sued in its own
courts, or in any other, without its consent and permission.
And this principle, except so far as it is modified by a single
provision in the constitution of the United States, applies as
well to the States of .the Union as to the Government of the
United S'tates. * * * . " ·

Examination of the Virginia statutes, authorizing actions
. or suits against the State, will show that the State has never
authorized anyone to sue it for a tort.
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THE VIRGINIA STATUTES.
The statutes governing this question are sections 2173 and
2578 of the Code of Virginia, 1919~ These sec.tions read as
follows:Section 2173-' 'Any person having any pecuniary claim
against the Commonwealth upon any legal ground may present the same to the Auditor of Public .Accounts, except in
those cases in whieh the claim, if allowed, would be chargeable to the State Board "of Education, State Corporation Comnrission ,or any -corporation composed of officers of government, of the funds and property of which the State is sole
owner.''
Section 2578-".Wheu the Auditor of Public Accounts shall
disallow, either in whole or in part, any such claim against
t.he Commo11wealth as is provided for by section twenty-one
hunQ.red and seventy-three, the person presenting such claim
may petition the circuit court of the city· of Richmond for redress. And where a person has any other claim against the
Commonwealth, redress may be obtained in_ the said court,
by a petition or by a bill in chancery, according to the nature
of the case. ''
""While it is true that the Court of Appeals held in Stua,rt,
Governor, vs. Smith-Cou1·tney Co., 123 Va. 231 (1918), that
the Commonwealth would not be astute to escape inquiry into
its liability for its alleged contracts, or to take advantage of
technical defenses which were permissible to other litigants,
the rule is well settled that statutes authorizing suits against
the State, being in derogation of its sovereignty, must be
strictly construed.
The rule is thus stated in 26 Amer. & Eng. Ency. Law,
pages 487:-488:
"An act authorizing suits against the state, being in derogation of its sovereignty, must be construed strictly, and the
waiver.must be in clear and unambiguous terms, for 'to compel a state upon theories of doubtful statutory interpretation to appear as defendant suitor in its own courts, and to
litigate with priv:ate pa~ties as to whether it had abnegated
its sovereignty or its right of exemption from suit, would be
iiltolera.ble'. Thus the privilege must be confined to those
by whom it was clearly intended that it should be enjoyed,

8
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and to such claims
and if the state is
may not be sued in
consent to be sued,

as are clearly comprehended by the act;
made liable to suit in a certain court, it
another court. The state may restrict its
to actions brought in its own courts.''

In 25 R. C. L., pp. 416, 417, in the article on "States", it
is said:

" * ·~ * S'tatutes permitting suits against the state must
he strictly couSJtrued, being· in deroga.tion of its sovereignty.
* * * ''
In Stuart, Oovernor, vs. Smith-Courtney Co., 123 Va. 231,
234-5 (1918), the Court of Appeals of this State, speaking
through Prentis, J., said:
"The question is not a new one in this State, and it may
be regarded as se•ttled that proceedings based upon contrac-ts
will lie against the State and its agencies by authority of this
statute. Sec.tions 747, 748 and 749, immediately following,
provide for the procedure, while section 750 limits the effect
of judgments or decrees ·which may be rendered against the
Commonwealth in such proceedings. Dunnington vs .. North- ·
western T'ltt·npike, 6 Gra.tt. (47 Va.) 160; Higginbotham's
Exectdrix vs. Commonwealth, 25 Gratt. (GG Va.) G37; Eastern
. l/unatic Asylu.m vs. Garrett, 27 Gratt. ( 68 Va.) 163; Parsans vs. Commonwealth, 80 Va. 167. U is also true that the
statute does not authorize actions against the State or its
governmental agencies based upon torts. Sayre vs. North1vestern Turnpike, 10 Leigh (37 Va.) 454; Maia.'s Adm'r vs.
Bastern States Hospital, 97 Va. 507, 34 S. E. 617, 47 L. R.
A. 577. Nor can suits to establish mechanics' liens against
public property be maintained. Phillips vs. University of
Va., 97 Va. 472, 34 S. E. 66, 47 L. R. A. 284. * ·~ * ."
':l_lhis question has also been pasesd upon by the appellate
courts of several States, and the uniform result has been to
hold sta,tutes similar to the Virginia statutes as conferring
no right of action against the State for claims resulting ·from
acts ex del-icta.
In Hall vs. State of Mississippi, 79 Miss. 38, 41, 42 (1901),
the action was brought for the recovery of_ certain damages
alleged to have resulted from the misuse of the plaintiff '.s
farm, which had been leased to the State for use as a farm in
connection with the State penitentiary. The court, in deny.,
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ing the right of the plaintiff t9 maintain such an action, said
(pp. 41-42) :
·"It is too well settled to need citation of authority that
a sovereign state cannot be sued except by its consent. The
general rule is not questioned by the learned counsel of the
appellant, but he insists such consent is found in Section 4248,
Code of 1892. That section reads as follows: 'Section 4248.
vVhen the State May Be Stted.-Any person having a claim
against the State of Mississippi, after demand made of the
auditor of public accounts therefor and his refusal to issue ·
a warrant on the treasurer in payment of such claim, may,
where it is noi·. otherwise provided, bring suit therefor against
the state, in the court having jurisdiction of the subject matter which holds its session at the seat of government.' The
statute mu.st be taken as a whole, and construed so as to give
every part of it reasonable effect. The clause that a demand
must first be made on the auditor of public accounts can, it
seems to us, have no effect unless the elaim be one which the
Jaw prescribes for audition and allowance by him. While
the declaration here alleges that his claim has been presented
to the auditor of public accounts for allowance, and that he
. has refused to issue a warrant thereon, yet it is not insisted
that the auditor failed of any duty in respect to this claim.
It is for unliquidated damages arising from bad husbandry
on a contract of lease, and needs evidence and counter-evidence for its adjustment, and the adjudieation of some
tribunal for fixing the same. It is not like the ordinary claims
upon which the auditor may pass, such as .salaries, or fees
of officers, or fixed sums under express contracts but it. is
of a wholly different nature. And so it is contended that
the presentation of it to the auditor of public accounts is a
matter of mere form; not in the expectation that he will issue
upon it, but as the mere incident to the bringing of a snit
upon it. But we think this clause of the statute is a substan. tial part of it, _and fundamental in relation to suits under it.
If it is to have any operation in the interpretation of the
statute, then the auditor of public accounts is 1:equired to
examine and adjust the claim, and it is upon his refusal so
to do that a suit may be brought against the state. The auditor could not audit. this claim, and it is not insisted in argument that he could do so; and, because it is not a claim
whieh he could audit, we think it is not capable of supporting
a suit. * * * . "
.
·

In Hanston

vs. The State, 98 Wis. 481 (1898), the plaintiff
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brought an action in tort against tlie State for the destruction of certain cattle bv the State veterinarian. ':Phe declaration alleged that the c~ttle were free from disease, but that,
under color of the ·wisconsin law authorizing the destruction
of animals in case they were affected with some ''contagious
or infectious disease of malig11ant or very fatal nature", the
veterinarian had destroyed the plaintiff's c.attle. The State
·demurred to the declaration. The court held on the demurrer that the declaration set out an unlawful and tortious
aet, but, nevertheless, denied the right of the pl·aintiff to maintain his action for the reason that, under the \Visconsin
statute, very similar to the Virginia statute, the State had
not authorized tort actions to he instituted and maiutnined
ngainst it. The "\Visconsin statute quoted in the opinion of
the court provided (p. 487):

" "' ·~ * 'it shall be competent for any person, deeming himself aggrieved by the refusal of the legislature to allow any
just claim against the state, to commence an ac.tion against
the state, by filing a compla.int, setting forth fully and partieularly the Jlature of such claim, with the clerk of the supreme court, either in term time or in vacation.' ''' ,;,. "' ''
rrhe court said (pp. 487-88):

'' * ·~ :'-' This section only relates to claims which, if allowed, render the state a debtor to the claimant. Chicago,
i.lf. & St. P. B. Co. vs. State, 53 \Vis. 509; Clodfdter vs. State,
SG N. C. 51; State vs. Hill, supra. This statute does not include a demand based upon the unlawful and tortious acts of
officers or .agents of the state. Hill vs. U. S., 149 U. S. 593.
rnms, in Massachnsetts it is held that a similar statute did
'not extend to a claim for damages resulting from the misfeasance or negligence of its officers and agents in performj ng their duties.' Murdock Parlor G1·ate C'o. vs. C omm., 152
:Mass. 28. The same eonstruction of the word 'claim' has
been applied by this court to demands against municipalities.
J( elley vs. M ad,ison, 43 Wis. 638; Bradley vs. Eau Claire, 56
vVis. 168; Jttng vs. Stevens Point, 74 Wis. 547; Sommers vs.
Jl.1 arshfiel d, 90 \Vis. 59. * * * . "
In llfurdock Parlor Gra.fe Co. vs. C01nnwnwealth, 152 Mass.
28 (1.890), the State of Massachusetts was sued in tort for
certain injuries resulting to the plaintiff from the lowering
of the floor and the breaking -of the plaster to his apartment
-by certain wrongful acts on the part of one of the depart-
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ments of the State in overloading the office on the floor above
that of the plaintiff. At one time the Massachusetts statute
had anthorized actions against the Stae on "all claims against
the Commonwealth which are founded on contract for t};le
payment of money". The Massachusetts Supreme Court had
held that the statute did not extend to a claim for damages for
.a breach -of a contract. Thereupon it was amended so as to
authorize suits against the State· in the case ''of all claims
against the Commonwealth, "whether at law or in equity",
with an exception which the court said was not necessary to
be c-onsidered in the case. The court, nevertheless, held that
the statute as thus amended did not confer upon an individual the right to maintain an action, growing out a tort,
against the State. In so holding the court said (p. 29):
"The Commonwealth can be sued in its own courts, undoubtedly, where clear statutory authority for that purpose
has been given by the Legislature, but in view of its sovereignty the intent to confer such authority should be clearly
manifested. * * * . "
The court said. ( pp. 30-31) :
"There are many obligations of the State not coming within the definitions of a contract, all of which de-finitions require a consent or agreement of the parties. Where a statute
imposes an obligation which is enforced as if it arose ex
contractu., there is not a contract, but the obligation arises
ex lege. In M·ilford vs. Commonwealth, the claim was of this
class. The amended statute was intended to cover claims of
this class not arising under contract: those. of a breach of
contract, such as the subject of the suit in Wesson vs. Commonwealth; contracts other than those for the payment of
money; and perhaps other claims not convenient now to
enumerate. This gives to the statute a full and sufficient.
meaning, without holding, as the petitioner urges, that a
remedy in the nature of an action of tort against the Commonwealth is afforded thereby for neglect or misfeasance of
its office1~s or servants while engaged in the performance of
their duties. The object of the statute cannot have been to
create a new class of claims for which a sovereignty has never
been held responsible, and to impose a liability therefor, but
to provide a convenient tribunal for the determination of
claims of the character which civilized governments have always recognized, although the satisfaction of them has been
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usually soug.ht by direct appeal to the sovereign, or, in our
system of government, through the Legislature. * * * "
And {p. 32) :
..

"If the Legislature had intended to create such an obligation, and voluntarily to assume in the administration of the
State all the re~ponsibility· which an individual mtist incur
in his private business, it certainly wo.uld have done so in
express terms. .Au intent so :to do, as it is in violation of
the ordinary principles hy which the administration of less
important bodies is ordinarily regulated, would not have' been
left to inference, but would have been explicitly stated. * * * . "
See als-o Chicago, Milwaukee & St. Pa-1tl Ry. Co. vs. Sta.te?
53 vVis. 509, 512 (1881), and 111.abie vs. Moore, . 75 vV. Va. 761,
765 (1915).
The Court of .Appeals of this State has recog11ized this doctrine as being applicable to the several counties of the State.
In Fry vs. County of Albemarle, 86 Va. 195 (1890), the
plaintiff instituted an action again:st the County of .Albemarle
for iujuries resultiug from a collision by one of the county
road carts with the vehicle in which the plaintiff was riding.
The demurrer to the petition was sustained and on appeal
the jud-gment of the trial court was affirmed.
The same rule was again applied by the Court of .Appeals
in Field vs. Albe-m.a'rle Co1vnty, 2 Va. Dec. 67 (1895), in which
the action was instituted against the _county by the plaintiff
for the burning of his·barn through the negligence of the employees o~ the county engaged in working on the public roads.

B.
The law is well settled that a sovereign State cannot be
sued without its consent expressly given.
Section 16 of the State Prohibition Law bas made it unlawful for any person to transport, distribute or have in his
p-ossession any malt other than in his private home, and, this
section authorizes and requires an officer finding malt at any
place other than a private home, to seize the same wherever
found without a warrant and to destroy it.
The State not being subject to suit without its consent, it
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is submitted that there is no authority for holding that the
State has consented to being sued for the doing of an act,
which the General Assembly has expressly ordered to be done.
This was the basis of the second ground of demurrer and of
the second and third grounds of demurrer in the amended
) ·
demurrer. (R, pp.
Section 16 of the Virginia Prohibition Law reads as follows:
·
"It shall be unlawful for any person to sell, give away,
transport, distribute or have in his po~session any malt,
malted grain, or any mixture thereof, other than in a: private
home and all officers charged with the duty of enforcing· the
prohibition laws of this State, or the United States, are authorized to seize any such malt, malted grain or mixture thereof wherever found other than in a private home without a
warrant and to destroy the same. Any person violating the
provisions of this act shall be deemed guilty of a misdemeanor.''

Section 98 of that act, so far as is applicable to the ques_t.ion here under consideration, provides:
"This entire act shall be deemed an exercise of the polic.c
power of the State for the protection of the State, for the
protection of the public health, peace and morals, and the prevention of the sale and use of ardent spirits, and all of its
provisions shall be liberally construed to effect these objects. * * * . "
It is a matter of comnion knowledge that malt is one of
the principal artic.Ies used in the manufacture of bootleg
whiskey, and it was knowledge of this fact that led the General Assembly to declare malt contraband and to provide for
its destruction upon seizure. The malt mentioned in the petition· was, therefore, an article, the possession of which was
declared to be illegal by the law and was being used in violation of Section 16 of the prohibition statute at.the time of its
seizure by the officers. The law is well settled that property seized and destroyed under such circumst.ances is not
the subject of trover and conversion.

The first and leading case on the subject is Spalding vs.
P1-e:;ton, 21 Vt. 9, 50 Am. Dee. 68, 73-74 (1848). In that case
the sheriff of Caledonia County seized certain silver coins in
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the process of being- finished as counterfeit Mexican dollars,
and arrested the person in possession. A third person, claiming· to be the owne1~ of the article seized, instituted an action
of trover against the sheriff. The question for decision by the
court, said Redfield, J., was this: "Can this action of trover,
under the circumstances of this case, be maintained in the
courts of this state, for the recovery of the value of this
property?''.
·
After a most learned and exhaustive discussion of i:he
subject, the court said that, althoug-h the statute had omitted
to provide for the seizure Of counterfeit c.oins, the sheriff's
authority to seize the same rested upon g-eneral g-rounds of preventive justice, aside of any statute whatever upon the subject and, among- other reasons for dAnying- plaintiff's rig-ht
to maintain the action, said (Am. Dec., pp. 73-74):

'' * * * Courts of justice will not sustain actions in reg-ard
to contracts, or property,. which have for their object the violation of law. If a g-ang- of counterfeiters had quarreled about
the division of their stock or tools, a court of jt1stice could
hardly be expected to sit, as a divider among- them. If one
had taken the whole, in violation of the laws by which such
assosications subsist, a court of law could not interfere, because it is not presumed to be expert in such questions. And
if it were, it is considered a public scandal, that such matters
should pe there discussed, or adjusted. Such property is, so
to speak, outlaiWed, and is common plunder. One who sets
himself deliberately at work to eontravene the fundamental
laws of civil governments, that is, the security of life, liberty, or property, forfeits his own right to protection, in those
respects, wherein he was studying. to infring-e the rig-hts of
others. The man who attempts the life or the liberty of another, forfeits, for the time, all right to the protec.tion of
his own life, or person; and the person assailed may justly
destroy both, if'necessary, in his own defense, or if he may
be fairly supposed to have esteemed it necessary, under the
circumstances. So, too, if any member of the body politic,
instead of putting his property to honest uses, convert it into
an eng-ine to injure the life, liberty, health, morals, peace, or
property of others, he thereby forfeits all rig-ht to the pro1ection of his bona fide interest in such property, before it
was put to that usc. And he can, I apprehend, sustain no action against any one, who withholds or destroys his property,
with the bona fide intention of preventing- injury to himself
Qr others.''
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This case has been frequently cited and followed by the
courts of other States.
In Robertson vs. Porter, 1 Ga. App. 223, 228 (1907), an
action of trover was instituted against the sheriff of Bibb
County for the seizure of certaii1 articles which were being
used in the operation of a. gaming house, or kept for that
purpose. In denying the right of the plaintiff to maintain
the action the court said ( pp. 228-229) :
•' Courts are created for the upholding of the law and of
morals, and will therefore decline to allow their processes
used to further the maintenance of crimes and public evils.
The law has the right of self-defense; it will not, by its own
strong arm, assist in placing into the possession of any one
instrumentalities designed for no other purpose than the
breaking of the law. It will not protect the owner of a house
devoted to lewd purposes, as to his rents (Ralston v. Boady,
20 Ga. 449); the mistress of a lewd house, as to her contracts
with the inmates (Postelle vs. Rivers, 112 Ga. 850); unlawful
assemblages, as to their common fund (Regina vs. Hunt, 8
Car. & P.. 642); the milk dealer, as to his milk watered in
violation of law (Deems vs. Baltimore, 80 Md. 164); the 'blind
tiger' keeper, as to his liquors (State vs. O'Neal, 58 Vt. 162))
the indecent individual, as to his obscene prints and lascivious pictures; the gambler, as to his slot machine (Board of
Police Commrs. vs. Wagner, 52 L. R. A. 775), or as to his
poker chips (Bales vs. Sta.te, 3 W. Va. 687); the burglar, as
to his kit, the counterfeiter, as to his molds and coins (Spalding vs. Preston, 21 Vt. 9); the highwayman, as to his spoils
(opinion of Lord Ellenborough, referred to on page 16 of
case last cited) ; nor will it protect the keeper of a gaming
house, as to his paraphernalia and implements of crime (Knee. land vs. Connally, 70 Ga. 424). This specific doctrine herein
annomiced is not referable so directly to the legal maxim 'ex
dolo malo non orittw actio', which peculiarly relates to cases
of contract, as to that great fundamental maxim of the law,
'sahts popt(,Zi, suprema lex'. We frankly concede the correctness of the criticism made by counsel for defendant in error,
that in most of the cases cited above, so much of the opinions
as touch directly upon this question are obiter. However,
these observations of learned judges, though they be stated
merely in passing, are so well supported by good reasoning
as to persuade us and to convince us.,.,
In concluding its opinion the court said (p. 231):
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" • * "" It may be that the proof will show that some· of
the articles are not of such character as to render them essentially suitable only for unlawful purposes. If so, the
sheriff should return them if they are not retained for the
purposes of evidence ; and as to such things the plaintiff
might have judgment. But those things which are manufactured for gaming and are ordinarily kept only for that
purpose, though they may sometimes be put to other incidental harmless uses, are obnoxious in the eyes of the law;
and for the taking, damaging, or destroying of them, no cause
of action will arise. Along with outla:ws and alien enemies,
they have been debarred of all judicial standing from most
ancient times.''
r:rhe same mle was applied hy the Supreme C'ol'irt of Maryland in Board of Police Commissioners vs. Wagner, 93 Md.
18.2, 86 A. S. R.. 423 (1901), an action of replevin to recover
a musical slot. machine used as a gambling device, and by
the Supreme Gourt of Idaho in Mullen & Co. vs. Moseley, W
Idaho 457, 121 A. 8'. R. 277 (1907).
The same rule has been applied, with reference to intoxicating liquors, by the Supreme Court of Corii1ecticut in Oviatt
vs. Pond, 29 Conn. 479, 487 (1861), and Donohue vs. Maloney,
49 Conn. 163 (1881). In the first cited ease Ellsworthl J.,
said (29 Conn. 487):
"Something has been said about the unconstitutionality
of this provision of the act, but the objection was not pressed
with much confidence and most certainly is entitled to little
weight. All property is the creature of the law~ either the
common or the statute law, ·and must, in its. existence and
enjoyment, be subjected to the policy and provisions of the
law. Why then may not the legislature enact that deleterious articles, such as spirituous liquors, or poisonous drugs,
shall not be kept indisC',riminately for sale as a beverage or
as merehandise, and if they are, that they shall he considered a nuisanc.e, not to be protected by law, but to be forfeited and destroyed? Such legislation involves no new or
dangerous principle, but one that is app-lied in every wellregulated community or government, -and there is no sensible
and upright citizen who will que.stion this power, whatever
may be his opinion as to the exercise of it in any particular
instance. * * * . ' '
In Lawton vs. Steele, 152 U. S. 133 (1893), the Supreme
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Court of the United States held that the statute of New York,
which provided that nets set or maintained upon waters of
the State, or on the shores of or islands in such waters, in violation of the statutes of the State enacted for the protection
of :fish, should be summarily destroyed by any person, and
that it should be the duty of certain of.:ficers to· abate, remove
and forthwith destroy them, and that no acti:on for damages
should lie or be maintained against any person for or on·
account of such seizure or destruction, was a lawful exercise
of the· police power of the State, and did not. deprive the
citizen of his property without due process of law, in vio-.
lation of the provision 9f the Constitution of the United
States.
~rhe court said that it was universally conceded that the
police power of the State included everything essential to the
public safety, health and morals,. and to justify the destruction or abatement, by summary proceedings, ".of whatever
may be regarded as a public nuisance" (p. 136).
·
A.nd the court said (p. 136):
I

'' * * * the State may interfere wherever the public interests demand it, and in this particular a large discretion is
necessarily vested in the legislature to determine, not only
what the interest of the public require, but what measures are
necessary for the protection of such interests. * * * .''
The court further said (pp. 139-140):

" * * * The legislature, however, undolibtedly possessed
the power not only to prohibit :fishing by nets in thes6 wat:eJ":>,
but to make it a. criminal offence, and to take such measures
as were reasonable and necessary to prevent such offences
in the future. It certainly could not do this more effectually
than by destroying the means of the offence. If the nets were
being used in a manner detrimental to the interest of the
public, we think· it was within the power of the legislature
to declare them to be nuisances, and to authorize the officers
of the State to abate them. * * * . "
The plaintiff must be presumed to have known that the laws
of Virbrinia prohibited the shipment into this State, the transportation within, and the possession of malt, and that the
statute provided for its summary destruction if brought into
this State. ·with knowledge of the law on this subject, the
plaintiff deliberately violated the statute, and, ·having so vio-
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Juted the statute and incurred the penalties provided for its
violation, it if? submitted that the courts will not permit it to
institute an action in the nature of trover and conversion to
recover for an alleged loss resulting solely from its violation
of the statutes of this State.
In Levy vs. Davis, 115 Va. 814 (1914), this court held that
courts will not aid a party to enforce an agreement made in
furtherance of objects forbidden by statute, the common law,
or the general policy of the law, or to recover damages for its
breach, or to recover back money paid under it when the agreement has been executed in whole or .in part. .Therefore, this
court held that, where it was shown that the plaintiff had sold
his furniture to a proprietor of a house of prostitution, to
be used in her business, that he eould not recover the goods in
an. action of detinue, evert though the title to the goods had
been reserved in a conditional sales contract.
·How much stronger is the case at bar where it· appears
that the Commonwealth is being sued for the destruction of
property under expi·ess authority of an act of the General
Assembly and in accordance therewith. Surely the General
.Assembly never contemplated that Chapter 103 of the Code
could be used for the purpose for which it ·was used here.
rrhe ease of Eastern Lunatic Asyl1t1n vs. Garrett, 27 Gratt.
(GS Va.) 163 (1876), has absolutely no bearing upon the is-

here in controversy. It is to be observed that in that
ease the defendant was not the .State but the Eastern Luna-·
tic Asylum, a corporation created, it is true, by the State
hut treated in the opinion of the co'urt as an ordinary corporation defendant. See 27 Gratt., p. 174.

SilO

In this case it is not a corporation that is sued, but the
Commonwealth itself, and this fact alone would distinguish
the case at bar from the case of Eastern Lunatic Asylum vs.
Gan·ett, supra. h1 addition to this, the attention of the court
is called to the fact that from a reading of the opinion of
Staples, J., in Eastern Ltttnatic Asylum vs. Garrett, supra, it
would appear that only two questions were considered by
the court in that case: first, the effect of the seizure of the
property by the Federal commander under the laws of war
(pp. 167-174), and, second, the liability of the defendant as
a corporation (pp. 174-175).
It is unnecessary to notice the first point and, as to the
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se~ond

point, it is only necessary to quote the following from
the opinion of the court (27 Gratt. 174):
·

''The only remaining question is whether an action of
trover is the proper remedy in this case. The asylum is a
corporation and as such may sue or be sued in trespass or
trover. * * * If a corporation obtain property which does
not belong to it, its duty is to restore it, or if used to render
au equivalent to the owner. * * * . "
"It has been held in many cases, that where the law imposes an obligation on a corporation which it refuses or fails
to discharge, it may be held liable civilly at the suit of a party
'vho sustains damages in consequence of its refusal. * * * . ''

It ma.y be pointed out that no duty or obligation was imposed on the Commonwealth in this case which it has refused
or failed to discharge. On the other hand, the pl,ainti:ff must
be presumed to have known the law 'and, knowing the law,
to have violated it by shipping into the State an article declared by the laws of this State to be contraband.
It is very clear from a reading of the opinion of the court
in that case that the court did not consider the Eastern
Lunatic Asylum as the Commonwealth or an agent thereof,
but treated it as an ordinary corporation and so decided.
That this was the decision of the court is confirmed by the
subsequent decision in the case of McClanahan vs. Western
Ltmatic Asylurn, 88 Va. 466 (1891), in which the court held
that the vVestern Lunatic Asylum was to be treated as an ordinm:y corporation, and, therefore, the statute of limitations
ran against it.

Maia vs. Eastern State Hospital, 97 Va. 507 (1899), greatly
weakened and practically overruled Eastetn Lunatic Asylurn,
snpra, although the court did not so decide in express terms.
It will be recalled that in the last cited case the action was
tre:spass on the case for death caused by a wrongful act, and
the court held that the action could not be maintained against
the asylum because it was an agency of the State and an
agency of the State was not answerable for a tort.
The language of "the dissenting opinion by Harrison, J.,
516, is especially appropriate in considering the effect of the decision i.n Maia vs. Eastern State Hospital, supra.·

m Va.
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.In his dissenting opinion he called attention to Easter:n Lunatic Asylum vs. Ga.rTett, supra, and McClanahan vs. Western
L1.vnatic Asylum, supra, and then said~
~'Each of the cases ·cited, it seems, is necessarily overruled
by the conclusion reached in the case at bar; for if the asylum
be the State, in the broad sense it is now held to be, then it
cannot be sued, and time does not run against its demands."

Xhis conclusion by Judge Harrison was subsequently con. firmed and approved by the court in Eastern State Hospital
vs. Graves, 105 Va. 151 (1906), in which the court expressly
overruled McClanahan vs. W estet·n Lunatic Asylum, stbpra •

. It very clearly appears from a reading of the opinion of
Eastern State Hospital vs. Grave:>, supra, that the decision
of the court in Eastern Dlmatic Asylum, vs. Garrett, supra,.
cannot be regarded as an authority for the petitioner in the
case at bar. We do not believe that the Garrett case could be
regarded as authority for the maintenance of an aotion of
trover and conversation against the Eastern State Hospital
or any other public corporation at the present time. B~ that
as it may, however, it certainly cannot be regarded as authority for the maintenance of such an action against the
Commonwealth itself for the reasons. that have been heretofore pointed out in this petition.

':ri1e amended petition alleges that after the malt was seized,
I hat it was delivered to .the Virginia Polytechnic Institute at

Blacksburg, Virginia, where it was used and consumed as
dairy food, at that institution. There is no charge made in
the petition that the Commonwealth itself used the malt. The
Virginia Polytenelmic Institute being a corporation (section
860 of the Code), your petitioner by its second amended demurrer demurred to the petition on the following ground (R.,

p.

):

.

Because the petition shows upon its face that the Virginia
Agricultural and Mechanical College and Polytechnic. Insti. tute used the malt, for the recovery of the value of which this
action was instituted, for. feeding the dairy herds of the said
· Institute, and that said Institute is not owned by the State of
Virginia, nor in its possession or under its control in the sense
in which the State is at law made liable to an action for the
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value of articles of food fed to dairy cattle of the said Institute.
_
_
·
As. the issue raised .by this ground of demurrer presents
the principal question raised by the second assignment of
error, we s-hall discuss this ground of demurrer under that
assignment of error.

II.
THE SECOND ASSIGNMENT OF ERROR.
As has been pointed out before, the mal·t, which was seized
hy the State Prohibition Officer, was delivered·. to the authorities of the Virginia Polytechnic Institute, at Blacksburg, .
Virginia, where it was first mixed with cattle feed and later
fed to the cows owned by that institution. These cows were
not the property of the S'tate, but the property of the Virginia Polytechnic Instiute which is a corporation operating
experimental farms pursuant to section 868 of the Code. The
malt seized by the prohibition officer was used by the Virginia Polytechnic Institute for its purposes and no~ by tlle
Commonwealth. Therefore, if the plaintiff was entitled to
maintain any action at all in such a case as this, it is submitted that its remedy was against that institution and not
against the Commonwealth.

Eastern Lm~atic Asylum vs.· Garrett, 27. Gratt. (68 Va.)
163 (1876), supra.
There is a vast difference in the situation of the Eastern
Lunatic Asylum at tlie time supplies were seized by· the Federal military authorities and hirned over to that institution
and the executive administration of Blacksburg on the date
the· seized carload of malt was turned over to the Virginia
Polytechnic Institute.
The. Eastern Lunatic Asylum had on its hands a large
number of unfortunate inmates,· for whom some individual
or institution must necessarily provide. In the unsettled
.state, and for failure of the State or the ayslum to make adequate provision, these· poor unfortunates were in a destitute
situation. The Federal military authorities seized the prop-·
erty of a citizen and applied it to the needs of the inmates of
the institution. The articles seized were valu!ible, legitimate
subjects of barter and trade, and unusually valuable in the
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condition in which tl1e people of Virginia were situated at that
time. There was no reason why Garrett should have his
property seized and turned over to the asylum for the care
of its inmates, and, if any case appealed to the moral. con·
scienee of the court, Garrett's claim did.
In the instant case, the Virginia Polytechnic Institute was
being liberally provided for by State and Federal appropriatitms. The malt was not seized and turned over to the institution because of its feed value. It was seized by direct
and positive mandate of a State law, its seizure by State in-·
spectors being made mandatory by other provisions of the
State law. It was carried under guard to Blacksburg, through
a bootlegging section, and guarded while its value as a whiskey ingredient was being destroyed.
THIRD ASSIGNMENT OF ERROR.
Admitting the right of recovery, we submit that the judge
was· in error in fixing the amount thereof. The plaintiff's
right of recovery against the State can only be· based upou
an implied ass1.1r1npsit. This implied obligation is to pay the
v~lue of the article taken over and used by it.
The amount of the judgment of the trial court is based
upon the sales value of the carload of malt, in other words,
the price agreed upon between the Malting Company and th~
bootlegger.
The value to the Virginia Polytechnic Institute is fixed in
the deposition of Professor C. W. Holdaway. The witness
:fixed the value of corn as dairy feed at $43.00 .per ton on the
track at Blacksburg (R., p. 63). He estimated that barley was
worth approximately five per cent more than corn as dairy
feed. The carload seized contained 40,320 pounds. At $43.00
a ton, plus five per cent, 20 tons and 320 pounds would give
a value of $866.88 to the earload. Blacksburg paid $159.55
freight, leaving a net dairy feed value to the institution of
$707.33 "(R., p. 66).
Assuming that the State is legally obligated to pay for the
carload of malt, we submit that the value should be based upon
the open market price at which an equivalent dairy feed value
l~ould be purchased delivered at Blacksburg·. ·
. We submit, however, that on the law and the facts in this
ease the plaintiff is not entitled to maintain this action against
either the Commonwealh or the Virginia Polytechnic Institute. As has been pointed out, the General Assembly has de-·
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clared the very act committed by the plaintiff here to be unlawful, for the doing of which it authorized and required the
officers of the Commonwealth to seize, without warrant, and
destroy this malt.
In Eagle, Etc., Ins. Co. vs. Heller, 149 Va. 82, 85 (1927),
this court, speaking through Mr. Chief Justice Prentis, then
Prentis, P., said:
"This is a case in which a rigid adherence to a general
rule and to some judicial expressions would be a reproach to
the administration of justice. * * * . ''
It is submitted that to permit the judgment of the Circuit
Court of the city of Hichmond in the case at bar to stand
would be likewise a reproach to the administration of justice
·
in this State.

For this and other reasons the Commonwealth of Virginia
respectfully prays for a writ of error to the judgment complained of, that the same may be reviewed and reversed and
that a final judgment be entered in this case in favor of it.
·oOlviiviONWEALTH OF VIR.GINIA.
By JNO. R. SAUNDERS,
Attorney General.
LEON M. BAZILE,
EDvVIN H. GIBSON, .
Assistant Attys. General.
vVe, Leon M. Bazile and Edwin H. Gibson, attorneys practicing in the Supreme Court of Appeals, do certify that in our
opinion there is error in the judgment complained of, for
which error the said judgment and action of the Circuit Court
of the city of Richmond should be reviewed and reversed by
the Supreme Court of Appeals of Virginia.
LEON M. BAZILE,
EDWIN H. GIBSON.
\V"rit of error allowed.
ROBERT R. PRENTIS.
Received Sept. 24, 1929.

H. S. J.
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Chilton Malting· Company
vs.
Commonwealth of Virginia.
VIRGINIA:
Pleas before the Circuit Court of the City of Richmond
held in the court room of s·aid city in the City Hall thereof
on Wednesday, the 29th day of May, 1929.
Be it remembered that heretofore, to-wit, in the Clerk's
Office of the Circuit Court of the City of Richmond, on the
third Monday in July, 1926, came Chilton Malting Company
by its attorneys and filed its petition against ·C. Lee Moore,
Auditor of Public Accounts of Virginia, and John R.. Saunders, Attorney General of Virginia, which p{ltition is. in the
words and figures following, to-wit:
PETITION.
In the Circuit Court for the City of Richmond, Virginia.
· Chilton Malting Comp-any

v.
The Commonwealth of Virginia.
To: The Honorable Carter Scott, Judge of the Circuit Court
for the City of Richmond, Virgini~.
Your petitioner, Chilton Malting Company, respectfully
represents unto your honor as follows:
(1) That it is a corporation organized and doing business·
under the laws of the State of Wisconsin, with its principal
office and place of business at Chilton in the State of Wisconsin; that it is engaged, among other things, in the business
of the manufacture, sale and transportation of malt.
page 2

~

(2) That on the ....... day of .......... , 1925,
it received an order from Otter Creek Feed Company, in the State of Virginia, for the purchase from it of.
420 sacks or packages of malt; that pursuant to the terms of
said order it delivered to the Chicago, Milwaukee and St.
Paul Railway Company at Chilton in the State of Wisconsin,
in .car I. q. N. #7039, the aforesaid 420 sacks or packages
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of malt to be transported in interstate commerce by said railway company ·and its connecting carriers to the said Otter
Creek Feed Company at Ferrum in. the State of Virginia.
(3) That said shipment of malt was consigned to petitioner's .own order "notify Otter Creek Feed Company"; that
said railway company received said sacks or packages of
malt for interstate transportation as aforesaid from Chilton
in the State of Wisc-onsin to Ferrum in the State of Virginia,
and issued to petitioner its bill of lading therefor; that petitioner. drew a· draft upon the said Otter Creek Feed Company for the purchase price of said sacks or packages of malt
and attached it to the said bill of lading and sent them in
and by due course of mail to the First National Bank of Ferrum, Virginia, for the collection of the purchase price of said
malt.
(4) That on the ....... day of September, 1925, a11d before.
the consignment had reached its destination and while it was
yet in transit on the Norfolk & Western Railway' Company
it was seized by a state and a federal prohibition agent at
Roanoke in the State of Virginia, in its original unbroken
packages in alleged violation of the prohibition law of tho
State of Virginia; that very shortly after the seizure the said
malt was, by direction of the Prohibition Commissioner of
Virginia~ sent mid delivered to the Virginia Polytechnic Institute, a state institution at Blacksburg, Virginia, where by
the direction of said State Prohibition Commssioner it was
, used and consumed as dairy food.
page 3 ~
(5) That the draft drawn by petitioner against
·
Otter Creek Feed Company for the pur·chase price
of said malt has not been paid and that it has received no
compensation whatever for its malt so shipped and transported as aforesaid; that the actual value of its malt takm1,
seized, confiscated and used by the Prohibition Inspector of
the State of Virginia, is $1,218.64.
(6) Your·petitioner avers that said malt was, at the date
of its consignment, during and throughout its transportation
and at the time of its seizure, use and consumption, and if in
existence would now be a lawful and innocent article of trade
entitled to the protection of the interstate commerce clause
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of the Federal Constitution and in no wise liable to seizure
or confiscation by authority of the State Prohibition Commissioner of Virginia or under any power or authority of the
Virginia State Prohibition Law.
(7) That the petitioner at the time it sold said malt to the
Otter Creek Feed Company did not. know, believe, intend or
oven suspect that said malt would be used by the said Otter
Greek Feed Company or any other person, :firm, or corporation in violation of any of the provisions of the Virginia
State Prohibition Law; but on the contrary, believed, as the
trade name and stationery of its purchaser indicated, would
be used and consumed as lawful merchandise.
(8) ·That A. L. Calvert, State Prohibition Inspector, assisted by J. C. Brown, Federal Prohibition Agent, seized and
confiscated said malt under and by direction of the S'tate Prohibition CoiQID.issioner of this State, under authority attempted to be vested and conferred upon him and them by
the provisions of the State Prohibition Statute, but that said
statute conferred no such authority upon said seizing of:ficers
or upon the Prohibition Commissioner of this State.
(9) That the aforesaid sale, shipment and transportation
was not in violation of any of the provisions of the
page 4 ~ prohibition law and that the seizure, confiscation
and use of the same by and 'at the direction of the
Prohibition Commissioner of this Btate through and by his
deputies, appointees and assistants was illegal and void.
( 10) That heretofore, to-wit: on the ...... day of ........ ,
19 ... , your petitioner presented its claim in the aforesaid
sum of $1,218.64 against the Commonwealth of Virginia, to
the Auditor of Public Accounts of this State and that said
auditor of public accounts on the ...... day of ........... :,
19 .... , disallowed the same.
Your petitioner is advised that he has a· pecuniary claim
against the Commonwealth upon legal grounds for the actual
value of its goods seized, taken and destroyed as aforesaid;
and it presents herewith, pursuant to the statute in such case,
its claim in the aforesaid sum of $1,218.64 against the Commonwealth of Virginia and prays that judgment may be rendered ag·ainst the Commonwealth for said amount; that the
Auditor of Public Accounts of this State and the Attorney

Commonwealth v. ·Chilton Malting Company.

27

General be made parties hereto and required to answer this
petition.
And your petitioner will ever pray, etc.
CHILTON MA.LTING COMPANY,
Petitioner.
By

counsel~

WOODS, CHITWOOD, COXE & ROGERS,
Roanoke, V a. p. v.
page 5

~

And at another day, to-wit: At a Circuit Court
of the City of Richmond, held in the court room of
said city in the City Hall thereof, on Wednesday, the 2nd day
of March, 1927. This day came the Commonwealth by her
Attorney General and filed her demurrer to the plaintiff's
petition.
Virginia:
In the Circuit Court of the City of Richmond.
DEMURRER.
Chilton Malting Company

v.
Commonwealth.
The Commonwealth comes and demurs to the declaration
filed in this c~ase, and for grounds of demurrer assigns the
following:
1. '11 his is an action sounding in tort brought against the

Commonwealth for an alleged tort, and no action can be maintained against the Commonwealth for a tort.
2. The malt owned by the plaintiff was properly seized and
destroyed under authority of Section 16 of the Virginia Pro- ·
hibition Law, which provides as follows:

''It shall be unlawful for any person to sell, give away,
transport, distribute or have in his possession any malt,
malted grain, or any mixture thereof, other than in a private
home and all offi·cers charged with the duty of enforcing the
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prohibition laws of this State, or the United States,. are authorizea to seize any such malt, malted grain or mixture thereof where~r found other than in a private home without a
warrant and to destroy the same. Any person violating theprovisions of this act shall be deemed guilty of a misdemeanor.'"
·
·page 6

~

3. No authority in law exists for the maintenance ·
of an action by a foreign corporation not engaged
in doing business in the Commonwealth of Virginia against
the Commonwealth.

COMMONWEALTH OF VIRGINIA.
By JNO. R.. SAUNDERS',
·
Att?rney· General.
LEON M. BAZILE,
Assistant Attorney General.
LEWIS H. MACHEN,
Assistant Attorney General.
And at -another day, to-wit: At a Circuit Court of the
City of Richmond, held in the court room of said city in the
City Hall thereof, on Thursday, the 5th day of May, 1927.
This day came as well the petitioner by its attorney, as the
Commonwealth of Virginia by L. M. Bazile, Assistant Attoruey General, and the petitioner by its attorneys moved the
court to be allowed to file its amended petition herein, which
motion being ·agreed to by L. M. Bazile, Assistant Attorney
General, the said amended petition is accordingly filed.
page 1 ~ In the Circuit Court for the City of Richmond 7
Virginia.
PETITION.
Chilton Malting Company

v.

·The Commonwealth of Virginia.
To: The Honorable Carter Scott, Judge of the Circuit Court
for the City of Richmond, Virginia:
Your petitioner, Chilton Malting Company, respectfully
represents unto your honor as follows:
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(1) That it is a corporation organized and doing business
under the laws of the State of Wisconsin, with its principal
office and place of business at ·Chilton in the State of Wiseonsin; that it is engaged, among other things, in the business
of the manufacture, sale and transportation of malt.
(2) That on the ......... day of .............. , 1925, it
received an order fro~ Otter Creek Feed Company, in the
State of Virginia,· for the purchase from it of 420 sadcs or
packages of malt; that pursuant to the terms of ~aid order
it delivered to the Chicago, Milwaukee and St. Paul Railway Company at Chilton in the State of Wisconsin, in car
· I. G. N. #7039, the aforesaid 420 sacks or packages of malt
to be transported in interstate commerce by said railway
company and its connecting carriers to the said Otter Creek
Feed Company at Ferrum in the State of Virginia.
(3) That said shipment of. malt ·was consigned to petitioner's own order "notify Otter Creek Feed Company"; that
said railway -company received said sacks or packpage 8 ~ ages of malt for interstate transportation as aforesaid from Chilton in the State of Wisconsin to Ferrum in the State of Virginia, and issued to petitioner its bill
of lading therefor; that petitioner drew a draft upon the said
Otter Creek Feed Company for the purchase priee of said
sacks or packages of malt and attached it to the said bill of
lading and sent them in and hy due course of mail to the First
National Bank of Ferrum, Virginia, for the collection of the
purchase price o£ said malt.
( 4) That on the ........ day of September, 1925, and before the consignment had reached its destination and while
it was yet in transit on the Norfolk & Western H.ailway Company it was seized by a state and a federal prohibition agent
at Roanoke in the State of Virginia, in its original unbroken
pa0lmges in alleged violation of the prohiLition law of the
S'tate of Virginia; that very shortly after the seizure the said
malt was, by direction of the Prohibition Commissioner of
Virginia, sent and delivered to the Virginia Polytechnic Institute, a state institution at Blacksburg, Virginia, where by
the direction of said State Prohibition Commissioner it was
used and consum~d as dairy food; that no notice, actual or
by publication, of the intention of the State Prohibition Commissioner to declare said malt confiscated for said alleged
violation was given to petitioner, purchaser, carrier, or any

,~
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other person having any interest, title or claim thereto or any
custody or possession there~f, and that no person haVing any
interest, title or ·claim thereto or custody or possession thereof had any notice or knowledge of said seizure and confiscation, until after said malt had been seized, confiscated and
appropriated by said Prohibition Commissioner to the use and
benefit of the state; that said .seizure and confiscation were
made and declared by said Prohibition Commispage 9 ~ sioner without any warrant, writ or other process
of law, and that said malt was forfeited, confiscated
aud appropriated without any judicial hearing or judicial
determination of its liability to forfeiture for .said alleged
violation.
(5) That the draft drawn by petitioner against Otter Creek
Ji'eed C'ompany for the purchase price of said malt had not
l1cen paid and that it has received no compensation whatever
for its malt so shipped and transported as aforesaid; that
the actual value of its malt taken, seized, confisc,ated and used
hy the Prohibition Inspector of the State of Virginia, is
-$1,218.64.
(6) Your petitioner avers that said malt was, at the date
of its consignment, during and throughout its transportation
and at the time of is seizure, use and consumption, ·and if in
existence would now be a lawful and innocent article of trade
olitled to the protection of the interstate commerce clause of
1.he Federal Constitution and in no wise liable to seizure or
confis-cation by authority of the State Prohibition Commissioner of Virginia or under any power or authority of the
Virginia St-ate Prohibition Law.
(7) That .the petitioner at the time it sold SI'J,id malt to the
Otter Creek Feed Company did not know, believe, intend or
·even suspect that said malt would be used by the said Otter
Creek F'eed Company or any other person, firm or corporation in violation of any of the provisions of the Virginia .State
Prohibition Law; but on the contrary believed, as the trade
name and stationery of its purchaser indicated, would be
nsed and consumed as lawful merchandise.
(8) That A. L. Calvert, State Prohibition Inspector, as::dsted by J.D. Brown, Federal Prohibition Agent, seized and
confiscated said malt under and by direction of the
page 10 ~ State Prohibition Commissioner of this State, un,
der authority attempted to be vested and conferred
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upon him and th~m by the provisions of the State Prohibition
Statute but that said statute conferred no such authority upon
said seizing officers or upon the Prohibition ,Commissioner of
this State.
(9) That the aforesaid sale, shipment and transportation
was not in violation of any of the provisions of the prohibition law and that the seizure, confiscation and use of the same
by and at the ·direction of the Prohibition Commissioner of
this State through and by his deputies, appointees and assistants was illegal and void.
(10) That heretofore, to-wit: on the ........ day of ....... ,
19 .... , your petitioner presented its claim in the aforesaid
sum of $1,218.64 against the Commonwealth of Virginia, to
the Auditor of Public Accounts of this S'tate and that said
.auditor of public accounts on the ........ day of ........... ,
19 .... , disallowed the same.
Your petitioner is advised that he has a poouniary claim
against the Commonwealth upon legal grounds for the actual
value of its goods seized, taken, destroyed, used and ·consumed
by the State as aforesaid; and it presents herewith, pu·rsuant
to 'the statute in such case, its claim in the aforesaid sum of
'$1,218.64 against the Commonwealth of Virginia and prays
that judgment may be rendered against the Commonwealth
for said amount; tha·t the Auditor of Public Accounts of this
State and the Attorney General be made parties hereto and
required to answer this petition.
And your petitioner will ever pray, etc.
Petitioner.
By Counsel:
page 11

~

Aiid at another day, to-wit: At a Circuit- Court
of the City of ~ichmond held in the Courtroom of
said City in the City Hall thereof, on Friday the 1st day of
July, 1927.
rrhis day came as well the petitioner by its Attorneys, as
the Commonwealth by her Assistant Attorney General and
the Court having maturely considered the Commonwealth's
demurrer to the plaintiff's petition doth overrule the same.
And at another day, to-wit: At a Circuit Court of the City
of Richmond held in the Courtroom of said City in the City
Hall thereof, on Saturday the 3rd day of December, 1927.
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This day came the Commonwealth by her Assistant Attorney
General and filed her amended Dernu,rer herein, with leave
to plaintiff to inake any objection thereto that it may seem

iit.

.

page 12 ~ Virginia,
In the Circuit Court of the City of Richmond.
Chilton Malting Company

v.
Commonwealth.
AMENDED DEMURRER.
The Commonwealth comes and again demurs to the petition :filed in this cause, and for grounds of demurrer assigns
the following~
1.. The :first three grounds of demurrer: stated in the original demurrer filed in this cause.
2. The petition does not allege the consent of the State of
Virginia to the proceedings by way of the petition now being maintained against the said State.
3. The petition sets up as· a ground of recovery against
the State of Virginia, the seizure, confiscation, appropriation
and destruction, by a prohibition officer, of said ·State, of fouF
hundred and twenty sacks (420) of malt while in transpol'tation in the State of Virginia; for which seizure, confiscation and appropriation no action or suit of any kind is ain. tainable against the said State of Virginia, because of the fact
. that the said State may not be sued without its consent, the
said State never having consented to be sued for the value of
property seized taken, destroyed, used and consumed by the
State when such property was seized, taken, destroyed, used
and consumed by virtue of the -provisions of its laws e:xpressly authorizing its prohibition officers to seize
page 13 ~ and destroy all malt being transported within the
.State of Virginia.
COMMONWEALTH OF VIRGINIA,

By-------------------

Attorney General.

Assistant Attorney General.
Assistant Attorney General.
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page 14 ~

And at-another day to-wit: At a Circuit Court
of the City of Richmond held in the O'ourtroom
of said City, in the City Hall thereof, on Wednesday he 14th
day of December 1927.
This day came as well the petitioner by its attorneys as the
respondents by the Attorney General and the Assistant Attorneys General ·and the said respondents by the Attorney
General and Assistant Attorneys General filed the second
amended demurrer and the petitioner joined in the said demurrer, and the said respondents also filed their answer
herein and neither party demanding a jury for the trial of
this action but agreeing that. the whole matter of law and
fact be heard and determined and judgment rendered by the
Court ·and the evidence and arguments of counsel being heard
the Court takes time to consider thereof and the plaintiff is
given fifteen days to file a written brief herein and the respondents are given fifteen days after receipt of plaintiff's
brief to reply thereto and the. plaintiff is given five da~s
after receipt of respondents brief to reply thereto.
Virginia,
In the Circuit Court of the City of Richmond.
Chilton Malting Company

v.
Commonwealth.
SECOND AMENDED DEMURRER.
The Comonwealth of Virginia comes and again demurs to
the petition filed in this cause, and, iri addition to the grounds
heretofore assigned in the original and amended demurrers
heretofore filed, assigns the following ground of
page 15 ~ demurrer :
Because the petition shows upon its face that
the Virginia Agricultural and Mechanical College and Polytechnic Institute used the malt for the recovery of the value
of which this action was instituted, for .feeding the dairy
herds of the said Institute, and that said Institute is not
owned by the Sta.te of Virginia, nor in its possession or under its control· in the sense in which the State is at law made
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liable to an action for the value of articles of food fed to dairy
cattle of the said Institute.
COMMONWEALTH OF VIRGINIA,
By JNO. R. SAUNDERS,
Attorney General.
L·EON M. BAZILE,
Assistant Attorney General.
:E:DWIN H. GIB.SON,
Assistant Attorney General.
Virginia,
In the Circuit Court of the City of Richmond.
Chilton Malting Company
V.

Commonwealth.
'ro the Honorable R. Carter Scott, Judge:
The respondent, the Commonwealth of Virginia, for answer to the petition of the Chilton Malting Compag·e 16 r pany, or so much thereof as it is advised it is necessary or relevant for it to answer, says:
First, that it admits the allegations contained in paragraphs 1, 3 and 10 of petition :filed by the Chilton Malting
Corppany against respondent;
That there was on the day of the alleged order for the
malt, the subject of this suit, no such :firm as the Otter Creek
F1 eed Company at Ferrum, in the State of Virginia. that respondent is not advised as to the real purchasers of the said
malt, but alleges that the circumstances connected with the
order, it having been made in the name of Otter Creek Feed
Company, by S. W. Shiveley, should have put the sellers on
11otice of the fact that said Otter Creek Feed Company was
fictitious and that the malt was intended for others than the
ostensible consignee;
That the Layman Prohibition Law of the State of Virginia
provides (Sec. 16) :
"It shall be unlawful for any person to sell, give away,
transport, distribute or have in his possession any alt,
malted grain, or any mixture thereof, other than in a private

Commonwealth v. .Chilton Malting Company.

35

home, and all officers charged with the duty of enforcing tlie
prohibition laws of this State, or the United States, are authorized to seize any such malt, malted grain or mixture
thereof wherever found other than in a private' home without
a warrant, and to destroy the same. Any person violating
the provisions of this act shall be deemed guilty of a misdemeanor.''
·
Respondent adm,its the seizure of the said car of malt by
A. L. Calvert, a State prohibition inspector, and that he was
assisted in making such seizure by one J. ·C. Brown, a Federal prohibition agent, and respondent admits that the seizure was by direction of the said prohibition inspector and
that they acted under authority conferred upon them by section 16 of the State Prohibition La.w; and the seizpage 17 ~ ure of the said malt was for the purpose and with
the intent of preventing its use in the unlawful
manufacture of ardent spirits, and respondent alleges and
charges that said malt was bought for that purpose, that
there was no legitimate market for said product at Ferrum,
Virginia, and that the only use to which it could have been
put by the consignees was the manufacture of ardent spirits.
H.espondent admits that the malt was shipped to Blacksburg
and fed by the authorities of the Virginia Polytechnic Institute after having been mixed with other feeds, to dairy catt.le of that institution, but alleges that the seizure was not for
the purpose of using it for feed, and that its being used for
feed was incidental to the purpose of the commissioner of
prohibition to destroy it as material for use in the manufacture of ardent spirits.
Respondent further says that no recovery can be had
against it for the seizure of said malt because of the fact that
the petition of the Chilton Malting Company does not base its
recovery upon the fact of an illegal seizure, but upon an implied assumpsit on the part of the State of Virginia to pay
for the value of the malt fed to the dairy herd of the V. P. I.,
this respondent not being in any way liable or responsible
in damages to the petitioner for the value of a food fed
to the said dairy cattle, the V. P. I. not being owned by the
said State in a sense in which the State is at law liable and
responsible to an action for the value of articles of feed
used by the said institution, the said institution being itself
a corporation managed by its Board of Visitors, supported
by appropriations made by the F'ederal government and by
the State of Virginia, and ne~ther owned nor controlled in
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the sense in which it may be liable for any of the obligations
of the institution by the State of Virginia.
page 18 ~ And this respondent further says that the transportation or possession of malt in the State of Virginia is illegal; that the malt for which recovery is sought
was s~ld to a fictitious consignee or to a notorious violator of the prohibition law for delivery to a section where
its one and only use is as an ingredient in the manufacture of
ardent spirits, that its seizure and destruction was in pursuance of the express authority of the prohibition law for the
purpose of preventing its use in the manufacture of ardent
spirits that it was not seized for use as a feed and that its
lmving been delivered to the V. P. I. was for· the purpose
and with an object of occasioning its destruction.
And respondent further shows that it .cannot be sued without its consent, and that the statute allowing suits against
the State does not embrace the cause of action set up in the
petition of the Chilton Malting Company.

JOHN R. SAUNDERS,
Attorney GeneraL
LEON M. BAZILE,
Assistant Attorney General.
EDWIN H. GIBSON,
Assistant Attorney General.
And now at this day to-wit: At a Circuit Court of the City
of Richmond held in the. Courtroom of said City in the City
Hall thereof on the 29th day of May 1929, being the day
and year first herein written.
This day came the parties hereto, by their respeetive
counsels, and the Court having maturely considered all questions of law and fact submitted to it by agreement of counsel,
&s is evidenced by an order heretofore entered herein, is of
the opinion that malt is a legitimate article of inpage 19 ~ terstate commerce; that the State prohibition officers exceeded their lawful authority in seizing
the. shipment of malt belonging to the plaintiff; that the Commonwealth appropriated said illegally seized malt to its use
arid for its benefit; and that the Commonwealth should compensate the plaintiff for the value of said malt.
It is therefore Ordered that the plaintiff, Chilton Malting
Company, do have and recover of the defendant, the Commonwealth of Virginia, the sum of $1,218.64, with interest from
this date until date of paymerit.

Commonwealth

Y.

Chilton Malting Company.

37

And the defendant, by counsel, exceted to the action of the
court in overruling its demurrers and to the order and ruling of the Court awarding judgment against the Commonwealth in the aforesaid sum of $1,218.64, and to allowance of
interest thereon.
And the defendant having indicated its intention to apply
to the Supreme Court of Appeals of this state for a writ of
error to the judgm_ent of the Court, it is allowed sixty days
from the date of the entry of this order within which to file
its bill of exceptions.
page 19~ ~ Virginia :
·
In the Circuit Court of the City of Richmond.
Chilton Malting Company

v.

The Commonwealth of Virginia.
Be it remembered that on the trial of this case before the
judge of this court without a jury the plaintiff, to sustain its
. case, introduced the depositions of A. L. Calvert, J. C. Brown,
George J. Berger, G. W. Holdway and W. B. Saunders, duly
taken, certified and returned to this court together with certain
exhibits returned therewith, after the reading of which depositions the Commonwealth, to sustain the issue on its part,
introduced the testimony of. A. L. Calvert, A. H. Powell, H.
G. Stutz and A. L. Edmondson, which depositions and testimony the court certifies are as follows:
·
page 20

~

Virginia :
In the Circuit Court for the City of Richmond.

Chilton Malting Company
vs.
· Commonwealth of Virginia.
DEPOSITIONS.
Depositions of A. L. Calvert and J. C. Brown, taken by
consent of parties in the law library of Woods, Chitwood,
Coxe & Rogers, 306-317 Boxley Building, in the City of Roanoke, Virginia, between the hours of 10 A. M. and 4 P. M.,
on November 11, 1927, to be read as evidence in the· above
entitled action.
Present: Joseph H. Chitwood and Murray A. Foster1
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Counsel for Plaintiff; Leon M. Bazile, Assistant Attorney
General of Virginia, counsel for Defendant.
page 21

~

A. L. CALVER8,
a witness of lawful age, being duly sworn, was
called by the plaintiff as an adverse .witness and testified as
follows:
DIRECT EXAMINATION.
By Mr. Chitwood:
Q. Mr. Calvert, where do you live?
A. Roanoke, Virginia; 824 Tazewell Avenue, S. E.
Q. How long have you lived in the City of Roanoke?
A. Thirty-eight years.
Q. What is your present occupation?
A. State Game Warden.
Q. What was your occupation, Mr. Calvert, during the year
1925?
A. State Inspector of Prohibition.
Q. \Vas that your official title?
A. Yes, sir.
Q. Are you now employed by the State Prohibition Department of Virginia?
A. No, sir.
Q. During the incumbency of your office in the year 1925,
please state whether or not you seized certain sacks of malt
in the City of Roanoke, Va.?
A. I did.
Q. Do you recall how many sacks there were'
A. Yes, sir.
Q. How many?
A. 420.
page 22 ~ Q. Do you know who the consignor of that malt
was?
A.. I do not know.
Q. Have you not since the seizure learned that the conBjgnor was the G"hilton Malting Company¥
A. I really don't know.
Q. Do you recall what month in the year 1925 you made
t.hat seizure?
·
A. On September 5, 1925.
Q. Who authorized and directed you to make that seizure,
Mr. Calvert?
A. Why I nsed my own judgment, being an inspector of
. prohibition.
·
·
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Q. By what authority did you make the seizure?
A. Why, the lmvs of the State of Virginia.
Q. By what action of the Prohibition Act did you seize the
malt~

A. I don't know exaetly what section, but you will find it
very plain and explicit requiring all prohibition officers, State,
City and United States officers, to seize malt and destroy it.
Q. You made this seizure by virtue of the sections of the
Virginia Prohibition Act relating to the seizure of malU
A. Yes, sir.
Q. Did you have a warrant ?
A. No, sir.
Q. Did you have any sort of writ or process of law authorizing you to seize the malt 1
A. No, sir.
page 23 }- Q. Did you make it upon complaint~
A. No, sir.
Q. Did you know who the consignee of this malt was?
A. The Otter Creek Feed Company, Ferrum, Virginia.
Q. Where did you make this seizure 1
A. In the City of Roanoke-Norfolk & Western Railway.
Q. Had the malt at the time you seized it reached its destination'
·
A. No, sir, it had not.
Q. In whose possession was the malt when you seized it~
A. The Norfolk & Western Railway Company.
Q. Did you have authority from the Norfolk & Western to
make the seizure or their consent thereto 1
A. No.
Q. Did you obtain its consent to make this seizure?
A. I did not ; no, sir.
Q. What was the nature of 'the consignment when you
seized it~ I mean by that, were the sacks of malt in the
original unbroken packages as shipped, or were they broken~
A. In the original unbroken sacks in a car.
Q. At the time you made this seizure, who was Prohibition Commissioner of Virginia~
A. The Attorney General, John R. Saunders.
Q. Were you commissioned by him~
A. Yes, sir.
Q. Were you working under his direction and authority
at that time 1
page 24 }- A. Yes, sir.
Q. After you seized this malt, what did you do
with iU
A. I notified the Norfolk & Wetsern that I had seized the
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malt and placed a guard over it, and not to move it until further instructions from the Prohibition Department.
Q Did you have instructions with reference to its disposition?
A. I did.
Q. What were they~
A. I did.
Q. What were they?
A. To forward it to the State Farm at Blacksburg.
Q. Who gave you these instructions~
A. The Attorney General, John R. Saunders.
Q. As Prohibition Commissioner of Virginia'?
A. Yes, sir.
Q. Did you carry out these instructions 'l
A. I did.
Q·. Did you deliver this malt, confiscated as you have said,
to the State Farm at Blacksburg~
A. I did.
Q. Who received it from you at Blacksburg?
A. Mr. W. D. Saunders, I think.
Q. Did the Prohibition Commissioner of Virginia at the
. time he directed you to deliver this malt to the State Farm
at Blacksburg, give you any further instructions with reference to what disposition should be made of it there?
A. No~ sir.
Q. Do you know what disposition was ma,de of
page 25 ~ it on the State Dairy Farm at Blacksburg~
A. No, sir.
Q. Were you assisted by anyone in making this seizure'?
A. Yes, sir.
·
Q. By whom'?
A. J. C. Brown.
Q. Was J. C. Brown a prohibition agent of the City or
State'?
A. Federal.
Q. What authority had J. C. Brown to assist you or by
what authority had you asked him to assist you; by virtue
of what authority eontained in whaH
A. The laws of the State of Virginia-Prohibition laws .
. Q. Which sections 'l
.
A. By virtue of that section of the Prohibition Law whieh
authorizes a Federal Prohibition Agent to act in eonjunction
with a State Prohibition Agent ..
Q. Did you or any person to your knowledge or under your
direction notify the eonsignor of thif;l seizure~
_
A. I didn't; none that I know of.
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Q. Either of your intention to make it or after you had
made it?
·
A. No, sir.
Q. Were there ever any proceedings instituted in court
for the purpose of adjudicating the criminal intention of the
consignor in making this shipment?
page 26 ~ A. None that I know of.
Q. Mr. Calvert, was there anything written,
marked or tagged on the outside of the car containing this
shipment which indicated the nature and character of the
Rhipment within?
A. Not on the inside.
Q. On the outside? A. No, ·sil'l. only that card.
Q. What did the card say?
A. That the car was consigned to the Otter Creek Feed
Company in Ferrum-420 bags of malt. Under it, net weight
40,800 pounds.
·
Q. On the outside?
.
A. ·Yes, sir, on the outside of the car.
CROS.S EXAMINATION.
By Mr. Bazile:
.
Q. Mr. Calvert, when you seized that car of malt, you gave
notice to the Norfolk & Western, did you not?
A. Yes, sir.
Q. How long after the seizure was it that you gave the notice to the railroad ?
~· Why, immediately.
Q. You mean the same day?
A. The same day, yes, sir. I seized this car possibly about
three o'clock and fifteen minutes afterwards I notified the
railroad company.
· Q. Did you give the railroad company any nopage 27 ~ tice prior to the seizure about your intention to
seize this car 1
A. No, sir.
Q. How long after you seized the car was it before it was
moved out of Roanoke to the State Farm?
A. I seized it on the 5th of September and it left the City
of Roanoke on the 8th of September.
Q. It remained here in Roanoke in the possession of the
Norfolk & Western until it was taken to the State Farm?
A. In the possession of the Norfolk & Western and my possession combined.
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· Q. How did it go to the State Farm, in whose possession
was it1
A. In the possession of the Norfolk & Western and myself.
Q. Did it r~main in the possession of the Norfolk & Western as th~ shipp~t until it was deliver~d to the State Farm 1
A. Yes, sir.
Q. How far .is it from Ferrum: to Roanoke~
A. 42 miles, I think.
Q. Did you know at the time that you seized this malt that
the Virginia law prohibited the possession or transportation
of malt in this state and its possession at any place other than
the bona fide home of the owned
A. I did.
Q. Were you acting pursuant to the duties impos~d upon
you by law as a Prohibition Inspector when you made this
seizure?
A. Y~s, sir.
page 28 ~ Q. Did you have any persop.al interest in the
seizure whatsoever 1
A. None whatsoever.
Q. At the time you seized this malt, you had been duly
appointed a Prohibition Inspector by the Attorney General
of Virginia, had you not 1
A. Yes, sir.
Q. Do yon know how much each sack in the car weighed 7
A. No, sir, I do not.
RE-DIRECT EXAMINATION.
Bv Mr. Chitwood
"Q. Mr. Calvert, I think I asked you on direct examination,
brit I will now ask you again-Did you give to the consignor
or any of its agents any notice of your intention to seize this
malU
A. No, sir.
Q. Did you give to the consignor any notice of the fact
that you had seized it after the seizure 1
A. I did not because I did not know who the consignor
was.
Q. You told Mr. Bazile, Mr. Calvert, that you seized this
malt without notice to the Norfolk & Western, but after you
seized it you notified the railroad, did you not?
A. Yes, sir.
Q. You also said it remained in the possession of the Norfolk & Western until it was taken to the State
page 29 ~ Farm at Blacksburg. Isn't it a fact that what you
meant by that statement is that after you made the
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seizure you put it under the control of age-nts acting under
you¥
A. That is true.
Q. Then if I understand you correctly Mr. Calvert, the
substance of your statement in this respect is: That after the
seizure and until the malt was taken to the State Farm at
Blacksburg, it remained in the car of the Norfolk & Western
Railroad Company, but was held at your absolute and exclusive control'
A. That is true, yes, sir.
· Q. The Norfolk & Western had no control from that time
whatsoever~

A. No, sir. I notified them that I would take charge of it
and not to move the ear until they got further instructions.
Q. They could not move the cat or touch the malt except
with your instructions~ .
A. No, sir.
Q. Mr. Calvert, I asked you this question in direct examination hut I hope to make it plainer to you now. Was not there
somewhere oi1 the car in the form of a card or writing some
figures or writing that would indicate who had shipped the
malt-who was .the shipper~
A. None that I ktiow of.
Q. You say it was consigned to the Otter Creek Feed Company. That was on the card~
A. Yes, sir. That was the name of the consignee.
Q. Are you sure the name of the Mnsigrtee was
page 30 ~ on the card and not the fianie of the cOnsignor~
A. Yes, I am ptetty certain the consignor was
11ot on there. However, I think you can find that out from
the railorad.
·
Q. Did you make any effort to find out who the shipper of
this malt was before you seized it or afterwards~·
A. No, sir.
R:ID-CROSS EXAMINATION.

By Mr. Bazile:
Q. When you seized this malt, it was in the possession of
the Norfolk & Western, was it not¥
A. Yes, sir.
.
Q. And the card had on it nothing to indicate who the
shipper was~
A. No, sir.
Q. And within a few minutes after you seized it you: gave
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notice to the Norfolk &·western that you had seized the car,
did you not~
A. I did, yes, sir.
Q. When you seized the car, where did it remain until it
was moved to the State Farm t
A. Remained on the side track in the west end yards.
Q. Is that yard owned by the Norfolk & Western~
A. Yes, sir.
Q. You, of course, prohibited the Norfolk & Western from
moving the car or disposing of its contents until further notice~

A. I did.
Q. But until it was delivered to the State Farm,
it remained in the physical possession of the Norfolk & Western Railway Company~
A. Yes, sir, that is true.
Q. Subject to your control over the car, it remained in
the physical possession of the Norfolk & Western~
A. Yes, sir.
Q. While it was held here in Roanoke, did anybody make
claim for the car¥
A. No, sir.
Q. Did you lnake any effort to ascertain who the consignee·
was¥
A. I did.
Q. Did you attempt to give him notice 1
A. I did ; couldn't find him.
Q. Was the car kept here in Roanoke long enough for the
consignee to make inquiry about itf
A. Yes, sir.
·
Q. Did the Norfolk & Western Railway Company have
sufficient time, between the time you seized the car and gave
the railway company notice of the seizure and the time it was
moved to the State Farm, in which to notify the shipped
page 31
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By Mr. Chitwood: I object to that question.
A. They had about 52 hours. From 3 :30 on the 5th of September until 5 :30 on the 8th.
Q. Was the 8th the day it was shipped out to the State
Farm¥
page 32 ~ A. Yes~ sir.
Q. Do you know how long it was in transit between here and the State Farm¥
A. About six hours.
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RE-RE-DIREGT EXAMINATION.
By Mr. .Chitwoood:
Q. Mr. Calvert, you said that the seizurEJ was made at 3
o'clock on the afternoon of the 5th~
A. Yes, sir, in the afternoon, somewhere close to 3 o'clock.
Q. And it was taken away from here to the State Farm
on tl1e 8th~ What hour on the 8th did it leave here~
A. I don't just remember. I am not sur~; I wouldn't like
to state that.
A. It would be a little hard for you to compute the number of hours unless you knew what time it left here~
A. Yes, sir, it would be a little hard.
Q. Mr. Calvert, you said you made an effort to notify the
consignee of this seizure. What did you do?
A. On September 6th I left Roanoke City for Ferrum at
6 :50, arrived in Ferrum about 8, proceeded to inquire of
everybody around that I was looking for the Otter Creek
Ii'eed ·Company. I could not find any such company, could
not find anybody representing the Otter Greek Feed Company. However, I did find somewhere between six and ten
trueks and fift.een or. twenty wagons around there all looking
for malt, but as soon as I was recognized, they
page 33 ~ soon scattered.
By Mr. Chitwood: I move that that answer be stricken out
of the record.
By Mr. Bazile: I move that it be retained.
Q. You are familiar, Mr. Calvert, with the business transactions of people in rural communities and that the shipping
may he many, many miles from its location?
A. Yes, sir.
Q. Did you go out from Ferrum to look for it 1
A. Yes,· sir.
Q. Where?
A. To Lanahan, Prillman, Endicott, Rocky Mount.
Q. Did you go in the neighborhood of Otter Creek, in Frank- .
in County~
A. No, sir, I did not.
Q. And you were unable to find anybody representing the
Otter Creek Feed Company?
A. Yes, sir.
Q. Was there anything on the card that would indicate
that the malt had not been paid for?
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1\.. No, sir.
Q. Did you know anything about the manner. of payment
from the consignee to the consignor at the time you seized
the malt7
A. Not at the time I seized it.
Q. Did you know when you were making an efpage 34 ~ fort to discover the consignee 7
A. Yes, sir.
Q. Did you know anything about how it was to be paid
for before you sent it to Blacksburg7
A. No, sir.

RE-RE-CROSS EXAMINATION.
Bv Mr. Bazile:
'Q. Did you know who these trucks belonged to that were
at the station looking for malt?
By Mr. Chitwood: I object to the foregoing question upon
the ground that it is immaterial who the trucks belonged
t.o or what they wanted, unless it will show some intention on
the part of the consignor to violate the law.
A. Some of them I did and some I didn't.
Q. Who did the trucks belong to that you knew~
A. Three boys on the trucks told me that they belonged toBy Mr. Chitwood: I object to so much of his answer to the
foregoing question as is based on hearsay.
A. I only knew the boys.
Q. Did you know what malt they were looking for1
A. No, I did not.
Q. They were looking for a car of malt to arrive in there f
A. Yes.
Q. Now, did you keep yourself informed as to
page 35 ~ malt shipments going into Ferrum 1
A. Yes, sir.
Q. Was there any other shipment of malt made to Ferrum
at this time f
By Mr. Chitwood: I object to that question because other
shipments of malt to Ferrum at this or any other time have
nothing to do with this particular matter.
· ·
A. None at this time.
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Q. When you went to Ferrum on the occasion that· you
speak of, was this car which you had seized in Roanoke due
to arrive at Ferrum at or about that time?
A. Yes, sir.
.Q. Will you tell me who the trucks belonged to that were
waiting for the malt at Ferrum~
By Mr. Chitwood: I object to that question because it is
immaterial to whom the trucks belonged unless they show
some knowledge or intention on the part of the consignor to
violate the prohibition laws of the .State of Virginia.
A. I can only tell you from what the drivers told me.
Q. Who were in charge of these trucks 1
A. Two Sigmon boys and one .Sutherland boy. Whether
they were their real names or fictitious names, I don't know.
'J1hey were the names we knew them by.
Q. Did you know their Christian names 1
A. I did not .
Q. They were in charge of these trucks?
page 36 r A. Yes, sir.
Q. What did you find out from them as to the
ownership of the trucks f
By Mr. Chitwood: I object to that portion of his answer as
undertakes to say that these boys told him, and I further object to whatsoever they might have told him about the ownership of the trucks, as it has no relation or relevancy to the
issues in controversy.
A. Two of them told me that two trucks belonged to Claude
Shively, and Sutherland said his truck belonged to Herman
Shively.
Q. Which boy, Sutherland f
A. Yes, sir.
· Q. ·what kind of trucks were these. as to capacity?
A. I don't just remember. I think they were all three
Ji,ord trucks. I am not positive about that but I think they
were all about one or two ton Ford trucks.
Q. Do you know C1aude Shively~
A. Yes, sir.
Q. Are you acquainted with his reputation as to whether
he is a violator of the prohibition law ornoU
By Mr. Chitwood: I object to that question because it is
immaterial· whether or not Claude Shively was a violator
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of the prohibition law, unless it can be shown that the malt
in this shipment was sent to him with the knowledge or belief of the consignor that he would use this particular malt
in violation of the prohibition laws of Virginia.
page 37 ~ · A. Yes, sir, Claude Shively has the reputation
of being a violator absolutely of the prohibition
_
.
.
laws of the State of Virginia.
Q. Did Claude Shively have this reputation at the time
you seized this shipment of malt
A. Yes, sir.
Q. Was his reputation as a violator of the prohibition law
well known in the ·community in which he lived and operated f
By Mr. Chitwood: .Same objection.
A. Yes, sir.
Q; Are you acquainted with Herman .Shivelyt
A. Yes, sir.
Q. Do you know what his reputation is with reference to
violation of the prohibition law?
By Mr. Chitwood: .Same objection.
A. Absolutely a violator of the prohibition laws of Virginia.
Q. You know that to be a fa'ctY
·
·
A. Absolutely.
Q. Did he have such a reputation at the time you seized
this shipment?
.
By Mr. Chitwood: Same objection.
. A. Yes, sir.
Q. Was that reputation well known in the community in
which he lived and operated Y
·
A. Yes,. sir.
page 38 ~ Q. Were the reputation of Claude Shively and
·
and Herman S4iYely as violators of the Virginia
·prohibition laws well and generally known in Franklin
County~
·
·
A. Yes, sir.
Q. Ferrum and Otter Creek are in ;Franklin County?.
A. Yes, sir.
·
. Q. And the Shivelys live in Franklin County, do they not?
· A. Yes, sir.
.
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By agreement of ·counsel, the signature of the witness to
·
this deposition is waived.
page 39 ~

c:

J.
BROWN,
a witness of lawful age, being called as an adverse
witness for the plaintiff and asked the following interrogatories, testified as follows:
·
DIRECT EXAMINATION.
By Mr. Chitwood:
Q. What was your business at the time of this seizure?
A. Federal Prohibition Agent.
Q. You have heard the testimony o£ Mr. Calvert, have you
not?
A. Yes, sir, I have.
Q. Did you assist Mr. Calvert-in making this· seizure?
A. Idid.
Q, By virtue of what provision of law, state or city?
A. He asked me to assist him in going over there after the
car.
CROSS EXAMINATION.
By Mr. Bazile:
Q. You were a duly appointed and qualified federal officer 7
A. Yes, sir.
Q.· And you were called upon by Mr. Calvert as a Virginia
officer to assist him ~
A. Yes, sir.
By agreement of counsel, the signature of the witness to
this deposition is waived.
page 40

~

Counsel for the Commonwealth of Virginia calls
upon the plaintiff in this case to furnish the defendant with the name of the party ordering the malt from
the plaintiff. Counsel further gives notice to the plaintiff
that at the time the depositions are taken in Chilton, Wisconsin that the Commonwealth will call upon the plaintiff to
produce all correspondence passing between it and the consignee and it and then Norfolk & Western Railway Company,
and that the production of the originals of such papers or
duplicate originals thereof will b~ demanded.
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page 41

~

State of Virginia,
City of R.oanoke, to-wit:
'

I, Mildred Adams Huske, a Notary Public in and for the
City and State aforesaid; do hereby certify that the foregoing
depositions of A. L. Calvert and J. G. Brown were duly taken
by consent of counsel of parties, and sworn to before me at
the time and place, and for the purposes mentioned in the
caption hereof; and I further certify that the signatures of
said deponents were waived by consent of counsel at said
time.
Given under my hand this 16th day of November, 19·27.
MILDRED ADAMS HUSKE,
N"otary Public.
My commission expires September 29, 1931.
To Mildred Adams Huske, Notary and Stenographer .. $11.00
page 42

~

In the Circuit Court of the City of Richmond.

Chilton Malting Company, Plaintiff,
vs.
The Commonwealth of Virgjnia, Defendant.
DEPOSITION.
Deposi_tion of Geo. J. Berger taken by consent of parties
nt the Court House in the City of Chilton, Calumet County,
Wisconsin, between the hours of 10:00 o'clock A. M. and 4:00
P. M. on that day, before Helmuth F. Arps, County Judge
and ex-offi·cio a Circuit Court Commissioner in and for Calumet County, Wisconsin and qualified to take and certify depositions under the laws of Wisconsin, to be read as evidence in
the above entitled action.
Present: Joseph H. Chitwood, Counsel for Plaintiff;
Leon M. Bazile, Assistant Attorney General of Virginia,
Counsel for defendant.
GEO. J. BER(}ER.
a witness of lawful age_ b~ing duly sworn, was called by
tl1e plaintiff and testified a.s follows:
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DIRE·CT EXAMINATION.
By Mr. Chitwood:
Q. Mr. Berger please state your name and occupation.
A. Geo. J. Berger, vice president of the Chilton Malting
Company, Chilton, Wisconsin.
·
Q. In what business is the Chilton Malting Company engaged.
A. In the manufacture of malt and we also deal in coal.
Q. Where is the Chilton Malting Company located.
A.· The main office is at Chilton, Wisconsin.
Q. In the state of Wisconsin.
A. Yes.
Q. Is it a corporation.
A. A corporation organized under the Wisconpage 43 }- sin laws.
Q. Please state whether or not on or before
the 14th day of August, 1925 you received a letter from the
Otter Creek Feed Company making inquiry as to the price
of barley malt.
·
A. Yes we did.
Q. Have yon thnt letter.
A. I ha:ve the original letter here.
Q. You have handed me, Mr. Berger, a letter from Otter
Creek Feed Company to Chilton Malting ·Company, under
date of Au~-ust 11th, 1925 by S. W. Shiveley.
A. Yes, sir.
Q. Is this the· original beginning of the correspondence
resulting in the shipment of the malt in controversy in this
case.
A. It is.
Q. Will you file this letter with your deposition, marked
exhibit ~'A".
A. I will.
Q. This inquiry bears the letter heading '' S.. W. Shiveley
dealer in General Met•chandise and Country Produce, Columbia. Graphophones, Grand Opera Graphophones" had you at
the time you received this letter of inquiry any idea or knowledge that the person ordering this malt was engaged in any
other business than tha.t indicated by this letter heading.
A. Absolutely not.
Q. Did you at that time know Mr. S. W. Shiveley who was
acting for the Otter Creek Feed Company.
A. Not personally.
Q. Do you know him now.
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A. No.·
Q. Had you at that time ever heard that he was a violator

of the Virginia Prohibition laws.
A. I did not.
·
Q. Have you ever heard that he was a violator
page 44 ~ of the Virginia Prohibition Laws.
A. Not until you mentioned it to me this morning, that' is the first I knew of it.
Q. I mentioned to you that he had a reputation of being a
violator of the Virginia Prohibition Law.
A. Yes.
Q. That is the first intimation that you had that he was a
violator of the Virginia Prohibition laws.
Q. Yes that is the first intimation that I had.
Q. You had no knowledge or intimation prior to that date
t.hat he even was a reputed violator of the Virginia Prohibition Law.
Q. No.
By Mr. Bazile counsel for Defendant: The last three questions and answers thereto are objected to and excepted to
as being immaterial and having no bearing upon the controversy in issue.
DIREOT EXAMINATION continued.
Q. After receiving this letter Mr. Berger and after answering it quoting prices did you receive an order for malt.
A. Yes we did.
Q. Have you the ·original of that order with you.
A. I have, there are some pencil marks but those are my
own marks.
Q. Will you file this original order with your deposition as
exhibit "B".

A. I will.
Q ..Pursuant to that telegraphic order did your corporation ship the malt ordered therein.
A. We did.
Q. To whom was it consigned.
A. Consigned to our order notify Otter Creek Feed Company, Farrum, Virginia.
Q. Have you in your possession any paper or document
showing the nature of this consignment and to
page 45 r whom it was consigned.
A. 1 have.
Q. What is that.
.'
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A. Original bill of lading ·covering same.
Q. Will you :file this original bill of lading with your deposition.
A. I will.
Q. Marked exhibit "C".
A. I will.
Q. How many sacks o~ malt were shipped to the Otter
Creek Feed Company.·
A. 420 bags.
Q. In how many cars.
A. One car.
Q.. To what common carrier or railway company was the
shipment delivered. _
A. Chicago, Milwaukee and St. Paul Railway Company.
Q. At what point.
·
·
A. Chilton, Wisconsin.
Q. Was the malt shipped in packages or sacks.
A. Sacks.
Q. Were the sacks or packages at the time they were delivered to the initial carrier at Chilton, Wisconsin unbroken.
A. They were.
Q. How was this malt to be shipped, I mean by this question was it to be shipped by the initial ca.rrier and connecting carriers by railways in interstate commerce·.
A. Yes, sir.
Q. From Chilton, Wisconsin.
A. Yes to Farrum, Virginia.
Q. Did this consignment of malt reach its destination at
Farrum.
-·
A. It did not.
Q. What became of it.
A. It was confiscated by State Prohibition officers at Roanoke, Virginia.
Q. Did you have no notice of its confiscation bepage 46. ~ fore it was confiscated.
A. We did not.
Q. Did you have any notice of an intention on the part of
the prohibition department of Virginia to confiscate it.
,A. We did not.
Q. When you first heard that this malt had been confiscated
what disposition were you informed had been made of it.
}lt·>·
By Mr. Bazile, counsel for defendant: I· object to that as
heresay. ·
A. The malt had been turned over to the-
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Q. Authorities of the Polytechnic Institute at Blac;ksburg,
Virginia.
A. Yes, sir.
Q. How were you to receive payment for this malt.
A. We drew a draft against the shipment; attached the bill
of lading, with it.
Q. Have you that original dra.ft.
A. We have.
Q. Will you file this original draft with your deposition marked Exhibit "D".
A. I will.
Q. Has that draft been paid.
A. No.
Q. Have you received any payments whatsoever for this
consignment of malt.
A. We have not.
Q. ·What is the actual value of that malt.
A. $1,218.64 with interest.
Q. Mr. Berger was the correspondence between the Otter
Greek Feed Company and the Clb.ilton Malting Company
handled by you personally.
A. It was.
Q. How long has the Chilton Malting Company been engaged in the manufacture and preparation of malt.
A. Since, I think, the fall of 1901 or the spring of
page 47 ~ 1902.
Q. Has it continuously heen so engaged.
A .. Yes.
Q. Has the Chilton Malting Company during that time
shipped malt into other states.
A. Yes they have.

By Mr. Bazile counsel for defendant: I object to that for .
the reason it has no beating upon this controversy and is immaterial as the Commonwealth of Richmond Virginia cannot
be bound to what other states permit.
DIRECT EXAMINATION continued.
Q. Have you ever had shipments to other states seized
and confiscated.
A. No.

By Mr. Bazile, counsel for defendant, I object to that question. and answer for the same reason as above.
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DIRECT EXAMINATION continued.
Q. Have you shipped malt into other states whose laws prohibit the sale and manufacture of intoxicating iiquor.
A. I don't know what their rules are.

By Mr. Bazile, counsei for defendant: I object to that
question and answer for the same reason as above.
DIRECT EXAMINATION continued.
Q. Mention some states to whieh you ship malt.
A. Illinois; Indiana, Alabama; Missouri, Kansas~ New
York, Michigan; Pennsylvania, Massachusetts, maybe some
others, Ohio.
Q. You say you are president of the Chilton Malting Company.
A. Vice President.
Q. You received this order for the 'Chilton Malting Company.
·
A. Yes, sir.
Q. You filled this otde:t.
A. Yes.
Q. You conducted a cotrespdndence with reference to it.
A. I did.
page 48
Q. you ptepa.red the draft.
A. It was ptepared under my supervision.
Q. Prepated to y'<Ylit knowledge,
A. Yes, sir.
Q. And in doing those variotis acts you stated as agent of
t.l1e Chilton Malting Company.
A. Yes.
·
Q. Had you any knowledge that this malt would be used by
the consignee in violation of the Prohibition Laws o£ the
State of Virginia.
A. Absolutely not. .
.
.
.
Q. Had you any reason to believe that it would be so used.
A. No, sir.
Q. Had any other person, officer, agent or servant o£ the
Chilton Malting Company to your knowledge any such knowledge of its use.
A. No, sir.

r

By Mr. Bazile, counsel for defendant: All three questions
and questions and answers objected to and excepted to as to
the reasons heretofore given.
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DIRECT EXAMINATION continued.

Q. Do you ·claim all the money sued for in this action as
the va:lue of these goods.
A. We do.
.
Q. Please state whether or not, Mr. Berger, you through
your attorneys presented to the auditor of public accounts of
the Commonealth of Virginia a claim for compensation for
the confiscation of this malt before you brought this suit.
A. We did.
.
Q. What action did the auditor of public accounts take.
A. Refused to pay the claim.
Q. Mr. Berger I hand a letter from Otter Creek
page 49 ~ Feed Company to Chilton Malting Company by
S. W. Shiveley, dated Aug11st 11th, 1925, a letter
from Chilton M-alting Company to Otter Greek F·eed Com-.
pany dated August 14th, 1925, a telegraphic order from Otter
Creek Feed Company to Chilton Malting Company September 18th, 1925, a letter from Chilton Malting Company to Otter Creek Feed Company, dated Aug11st 18th, 1925, a letter
from S. W. Shiveley to Chilton Malting Company, dated Oc:
tober 1st, 19·25, a remittance sheet from the Commereial Bank
of Chilton, Wisconsin, to the First National Bank of Ferrum,
Virginia, a draft drawn by Chilton Malting Company upon
the Otter Creek F'eed Company in the sum of $1 ,2.18.64 and
the original of a bill of lading issued by the Chicago, l\fi!waukee and St. ·Paul Railway Company to Chilton Malting
Company, all in relation to the .shipment of malt in controversy, the confiscation of which is the subject matter of this
suit, are these letters and documents the correspondence and
all of the correspondence that passed between the Chilton
Malting Company and Otter 1C:reek F'eed Company with refer. ence to the sale, shipment and disposition of the malt in con- ·
troversy.
A. Yes, sir~

CROSS EXAMINATION.
By Mr. Brazile:
Q. I understood you to say that the Chilton Malting Company was engaged in the malt and coal business.
A. Yes, sir.
Q. I also understood they was engaged in the malt business
in 1902 and had been continuously engaged in the business
since that time, is that correct.
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A. Yes, sir.
Q. When did you first engag·e in the coal business.
A. About the same time.
Q. ·Which is the larger of the two, the coal or malt business.
A. Malt business.
Q. What effect has prohibition had on your malt
page 50 ~ business.
Mr. Chitwood, counsel for plaintiff, objects to this question
because the issue in this controversy is whether or nat the
Malting Company knew or had reason to believe the particular shipment of malt would be used.in violating the prohibition laws of Virginia.
.A. Well it reduced the amount of business to some ex-tent.
Q. To how great an extent would you say,
.A. That varies, some years we ran a pretty falr capacity,
other years we did not.
.
Q. What was your average business prior to prohibition.
.A. Well our plant ran pretty close to capacity.
Q. -What was that.
A. We made half a million bushels a ye·ar when running full
capacity.
. Q. Now since prohibition what amount of business have
you done with reference to malt.
.
By Mr. Chitwood, counsel for plaintiff:
as above.

Same ohjection

A. Last year we operated 70% of the capacity.
Q. What would it be in 1925.
.A. I would not be ·able to tell without checking the reCI)l'd
up on that, but offhand I would say probably not quite that
much.
·
Q. Would you say 50% .
.A. Offhand, yes, 50% or more.
Q. .About what was the percentage of your business the
first year prohibition became effective.
By Mr. Chitwood: Same objection as above.
A. Prohibition became effective in 1918.
Q. Yes, the latter part.
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A. I believe we ran pretty close to capacity the first year.
Q. How about the next year.
A. If I remember there was quite a falling off; some falling
off, it all depends on the year1 some years we did a bigger
business than others.
Q. Who are your principal malt customers.
A. Why we ship to -cereal be-verage manufacturpage 51 ~ ers, syrup manufacturers, we ship to some flour
mills and some bakeries.
Q. You answl'lred Mr. Shiveley's letter of August 11th, 1925,
on August 14th, 1925.
A. Yes, sir.
Q. And the same day: you teceived his letter of inquiry.
A. I would rather think so, yes.
Q. Did you make any effort whatsoever to investigate Mr.
Shiveley's standing with reference to whether or not he was
a violator of the Virginia Prohibition Laws.
A. We had no occasion to do so.
Q. Prior to filling his order of September 18th, 1925, the
telegram filed in evidence, did you or any member of your
corporation or representative of it make any effort to investigate Mr. Shiveley's standing and reputation as to whether
or not he was a violator of the Virginia Prohibition Laws or
not.
A. We had no reason, we looked him up financially, outside of that We made no inqt1ity as we had no reason to.
Q. Your sole investigation W·as as to his financial standmg.
A. Yes as to his standing financially.
Q. How many prior shipments of malt had yon made to
Mr. Shiveley.
A. I believe two.
Q. When were they made.
A. Some months prior, at different intervals, I think we
shipped three cars including this one.
Q. Do you remember the months when the other two cars
were shipped.
A. No, several months prit>t as nea;r as I can recolleCt.
'Q. Was it during the yMr 1925.
A. I would think so.
Q. Prior to making those shipments to Mr. Shiveley did
you make any investigation whatsoever with reference to
whether or not he was a violator of the prohibition laws or
what his reputation was.
A. No, we had no occasion.
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.Q. Did he pay for the other two cars of malt.
A. Yes, there might have been only one c.ar but
I am under the impression there was two cars we
shipped him.
Q. Who were the other two cars shipped to.
A. Under the same condition, order with hill of lading.
Q. Who was to be notified.
A. Otter Creek Feed Company.
Q. How did you .first get into communication with Mr.
Shiveley about malt shipments.
A. We received an inquiry from him by mail inquiring
about malt in car load lots, similar to that letter there.
Q. Did you make any investigation to ascertain why Mr.
Shiveley who was a dealer in general merchandise, and Country Produce, Columbia Graphophones and Grand Opera
Graphophones should be handling barley melt shipped to him
in the name of the Otter Creek Feed Company.
A. Why the inquiry came from the Otter Creek Feed Company for him and we made no other investigation.
Q. Whose financial standing did you look up, Mr. Shiveley's or the Otter Creek Feed Company.
A. That I would not know offhand, I think both, I think the
Otter Creek Feed Company.
Q. Have you got the report.
A. We just looked them up in the book, if my recollection
is right they were not listed.
Q. Did you make any investigation to ascertain whether
t.h ere was in faet any such a concern as the Otter Greek Feed
Company.
.
A. No we wrote to them, there must have been such a concern, the letters which we wrote did not come back.
Q. You took occasion to write your letters to S. 1N. Shiveley as the Otter Creek Feed Company, did you not.
A. I think jointly if I" remember correct~y, we wrote as it
was signed. The letter is written the same way.
Q. Have you had some other correspondence
page 53 ~ than that filed, with Mr. S. W. Shiveley about this
malt.
A. I don't think so.
Q. Your first information that this malt had been seized
was received when.
·
A. After the shipment had been gone foFward for several
weeks and we had no returns on the draft, we took the matter
up with the bank and they got word that the car had not arrived and we then took a tracer with the railroad company
and learned through them that it was colllfi:scated.
page 52 }
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Q. Did you receive any information from the Norfolk and
Western Railway Gompany or the Chicago, Milwaukee and
S't. Paul ;Railway Company that this car had been received at
Hoanoke, Virginia.
A. Not until in answer to our inquiry.
Q. Have you the correspondence passing between the railroad company and your company.
A.. I believe we have.
Q. Will you please produce the same.
·
A. Yes.
Q. Have you made any other shipments to Virginia besides
the Shiveley shipment.
A. Not that I can recollect, I don't think so.
Q. Do you or your corporation subscribe to any of the malt
·tmde journals .
. A. We keep the Brewers Bulletin and another periodieal
called Malt Age.
Q.. Any others .
.A. Just those two.
Q. Were you or your corpo:r.ation subscribers to these in
1925.
A. We were to the Brewers Bulletin but the other is a re-

cent publication.
Q. Have you made any efforts to collect this bill from Mr.
Shiveley.
A. He never got the goods.
Q. He ordered them.
A. Yes he ordered them.
page 54 ~ Q. W Quld you have shipped these goods to him
into Virginia if he had not ordered them.
A. No, sir.
Q. Have you made an effort to collect from the railroad
company for your loss.
A. I belie'Ve we :filed a claim but they declined saying it was
confiscated, if I remember correctly.
Q. Did you sue them.
A. No.
Q. Have you the correspondence passing between your company and the railroad ·company in which they decline to settle
this claim.
·
A. Yes, sir.
Q. Will you produce that.
A. Yes.
Q. Have you correspondence passing between your company and Mr. Shiveley with reference to the two former shipmade made to Mr. Shiveley.
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A. I think so, they were :filed some years back we may have
destroyed them I am not sure.
Q. At what price per bushel was this malt sold Mr. Shiveley.
A. $1.15 per bushel track Farrum, Virginia.
Q. Was he to pay freight on the same.
A. Yes we allow freight on the invoice.
Q. Had you prepaid the freight.
A. We allowed freight on th einvoice.
Q. What was the cost to you per bushel of this malt F. 0.
B. Chilton.
A. That would be a pretty hard thing to tell at this time.
I would not be able to answer that as lots of things must be
considered.
·
·
Q. Can you get that information for me.
A. Approximately Yes, not exactly.
Q. I would like to get it as near as possible.
A. I would say that we sold that malt at practically cost to
us, during that time our overhead was high, I would say that
malt was sold at approximately cost.
Q. Can you ascertain from your books at this
page 55 ~ time what the cost was to you of this malt F. 0 .
. B., 'or·the approximate cost.
A. I would ·have to go into the records to find the cost.
Q. Can you do that.
A. Approximately~
Q. I hate to impose an unnecessary. burden upon you but
I must insist to get the information as part of the record.
A. I will get it as near as I can, the fact is that during
this time malt had been sold at about cost basis.
Q. Why is that.
.
A. Well big capacity and shrinkage in business.
Q. If tha:t be true that malt sold at cost how did you manage to stay in business.
A. Helped to carry our overhead, we have a certain overhead that we have to meet.
Q. What do you make your profit on .
. A. The fact is that we are not making a great deal of
profit.
.
Q. Did you ever write Mr . .Shiveley telling him that the
malt had been seized.
A. Now I am under the impression that we must have written him for the reason that he did not get the m~lt.
·
Q. Where is . that correspondence.
A. We sent the entire correspondence to our attorneys at
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Roanoke, Virginia: I rather think he was written that the
car was seized.
Q. As a matter of fact didn't .you or your company receive from some one notice that this car had been seized at
Roanoke within a day or two of its seizure.
A. No, sir, not when it was seized, some days later and
then on our tracer. Tried to get hold of the car and it was
gone according to my recollection.
Q. Do you know what the freight was on this car to Roanoke.
A. 351;2c a bushel from Chicago, amounting to $145.12. ·
Q. From Chicago.
·
A. Yes.
page 56 ~ Q. How much from Chilton.
A. We prepaid it in transit from here to Chicago.
Q. $145.12 was the total freight.
A. From Chicago to Farrum, when we ship malt to Chicago we get a transit privilege to Chicago, that is how this
malt went.
Q. Whiif was the book in which you looked up Mr. Shiveley
and the Otter Creek Feed Company's rating.
A. Dunn or Bradstreet, that is just my recollection of it,
it is so long ago that you forget those things.
RE-DIRECT EXAMINATION.
. By Chitwood, plaintiff's counsel.
Q. Mr. Berger, Mr. Bazile has asked you about what efforts you made fo robtaining compensation for the loss of
your goods either from the Norfolk and Western Railway
Company, the State f Virginia or M'r. Shiveley, as a matter
of fact did you not write to your attorneys, Woods, Chitwood,
Coxe & Rogers in the city of Roanoke, Virginia, under date
of October 20th, 1925, informing them that the car had been
confiscated while in possession of the Norfolk and Western
Railway Oompany and asked them to advise you what rights
you would have to these goods.
A. Yes.
Q. In reply to that letter did you not receive from Woods,
Chitwood, Coxe & Rogers, a letter advising that the State of
Virginia alone was liable.
A. Yes.
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By Mr. Bazile, counsel ~or defendant: The last question
and answer thereto objected to and excepted to for the reason that we waived declination.
. ·Re-Direction examination continued.

Q.. Mr. Berger, Mr. Bazile examined you quite in detail and
at length with reference to what effort you made to determine the reputation of Mr. Shiveley as a violator of the prohibition laws, do you make any effort when you repage 57 ~ ceive orders for malt to determine what the consignee is going to do with it.
A. We assume that it is for legitmate purposes,
By Mr. Bazile, counsel for defendant: This answer and
question is objected to and excepted to for the reason that
what Mr. Berger's company does in other cases cannot conclude the issue.
By Mr. Chitwood, counsel for plaintiff: To which I reply
that the question is in rebuttal to a question asked by counsel for the Commonwealth.
By Mr. Bazile, counsel for defendant: To which I reply
that it is not in reply to a question asked by me.
Re-direct examination continued.
.
Q. You stated Mr. Berger that you had made shipments
to syrup and flour manufacturers.
A. Flour mills.
Q. And, bakeries.
A. Yes, sir.
Q. Which reminds me to ask you Mr. Berger if you are
<}ualified to state what are some of the known legal commercial uses of malt.
A: Used in making malt coffee~, breakfast foods, feeds to
some extent, use malt in making vinegar, yeast, cereal beverages, malt syrup and malt is used m malted milk.
Q. AU· of those, as I understand are known commercial uses
of malt.
A. Yes, sir.
Q. Is that right.
A. Yes,. sir.
It is agreed by counsel for plaintiff and defendant that if
I Jeona Binsfield were present she would testify on oath as
follows: That she is cashier .and bookkeeper for the Chil-
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ton Malting Company at Chilton, Wisconsin, that on the 24th·
day of August, 19·25, said company shipped a car load of malt
to the Otter Creek Feed Company at Farrum, Virginia, and
made a charge therefore on the corporation's
page 58 ~ books of $1,218.64, that said amount does not include interest and has not been paid and that the
charge is still sfanding on the books of the company showing
an indebtedness due the corporation by the Otter Creek Feed
Company of $1,218.64.
RE-CROSS EXAMINATION.
By Mr. Bazile, counsel for defendant,.
· Q. You have just heard dictated to the stenographer the
agreed statement as to the testimony of your cashier and
bookkeeper, Miss Leona Binsfield, have you not.
A. Yes, sir.
Q. Is that statement a correct statement of same.
A. It is.
Q. You know, do you not, that malt is very largely used
in the manufacture of bootleg liquor.
A. Not to my personal knowledge.
Q. I don't mean to accuse you of manufacturing bootleg
liquor, but as a matter of common knowledge you do know
that malt is very largely used in the manufacture of bootleg
liquor.
A. I know that it can be used.
Q. Have you ever been in Virginia.
A. Yes just across the river.
Q. What point.
A. Mt. Vermon.
Q. Have you never been in the western or southwest section of Virginia.
A. No, sir.
By agreement of counsel the signature of the witness to
the deposition and agreement statements of the testimony of .
Miss Leona Binsfield is hereby waived.
Mr. Berger reports upon looking up correspondence that
the Chilton Malting Company shipped one car of Malt on December 30th, 1924, to Otter Creek Feed Company and another
on May 12th, 1925.
Regarding correspondence between Norfolk & Western
Railway Company: Chilton Malting Company received a let-
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ter from Norfolk & Western Railway Company, Chicago ofnee on October 7th, 1925, file :f:f:l19W and a wire on October
6th, 1925, from the same parties.
page 59
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Virginia :

In the •Circuit Court for the City of Richmond.
DEPOSITIONS.
Chilton Malting Company
vs.
Commonwealth of Virginia.
Depositions of C. W. Holdaway and W. B. Saunders, taken
by cousent of parties in the office of ProfesHor C. vV. Holdaway, in Agriculture Hall of the Virginia Polytechnic Institute, Blacksburg, Virginia, between the hours of ten a. m.,
and four p. m., on Decemb.er 9th, 1927, to be read as evidence
in the above entitled action.
Present: Joseph H. Chitwood and Murray A. Foster,
Counsel for Plaintiff. Honorable Edwin H. Gibson, Assistant Attorney Geenral of Virginia, counsel for defendant.
~

It is hereby agreed by counsel for Chilton Malting Company and counsel for the Commonwealth .
of Virginia that the depositions herein may be taken by Mary
Claiborne Willis, a notary public in and for the city of Roanoke, Virginia.

page 60

C. W. HOLDAvVAY,
a witness of lawful age, being duly sworn, was called by the
plaintiff as an adverse witness and testified as follows:
DIR.EGT EXAMINATION.
By Mr. Chitwood:
Q. What are your initials~
A. C. W. Holdaway.
Q. What is your occupation 1
A. Professor of dairy husbandry.
Q. At the Virginia Polytechnic Institute do your duties
include superintending the feeding· of the dairy cattle at tl1e
Institute 1
A. Yes ..
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Counsel for plaintiff and for defendant agree that the malt
in controversy was. shipped from Roanoke, Virginia, to
Blacksburg, Virginia, to the Virginia Polytechnic Institute
l)y direction of the Attorney General of Virginia in his offi-cial capacity as prohibition commissioners and that it was
received by the witness and was fed by him to the dairy cattle at the Virginia Polytechnic Institute.
page 61

~

Q. To whom, Professor, do the dairy cattle at
the Virginia Polytechnic Institute belong?

Counsel for defendant objects to this question on the
ground that statute li:tw has established the Virginia Polytechnic Institute and to that we should urn for an interpretation of the ownership.
A. The one herd belongs to the College; the other is under the supervision of the experiment station and I cannot
say who could be designated as owners.
Q. Upon whom does the duty .and obligation rest of feeding all the cattle in the dairy department at the Virginia
Polytechnic Institute, whether owner by them or by other
pe:J;sons or parties?
A. The duty belongs to this department to feed them all.
Q. By this department, do you mean a department of the
Virginia Polytechnic Institute?
A. Yes. This department.
Q. Does the State of Virginia own the Virginia Polytechnic
Institute Y
By M'r. Gibson: Same objection.
A. I do not know. I could not say.
Q. Does the State of Virginia have control of the Virginia Polytechnic Institute?
By Mr. Gibson: Same objection.
page 62

~

.A. Yes.
Q. How is the Virginia Polytechnic Institute

governed?
By Mr. Gibson: Same objection.
A. By the president, acting under the Board of Visitors
of the Institute. The president is elected by the Board of
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Visitors and the Board of Visitors are appointed by the Governor of Virginia, with the consent of the Senate.
C'ROS.S EXAMINATION.
By Mr. Gibson:
Q. What, if anything, do you know as to the receipt of
a carload of malt and the way it was handled by the authorities of your Institute Y
- A. This car of malt was received in September, 1925, was
unloaded after being unsealed by a responsible member of
our department, che0ked out and hauled to the barns, denatured, resacked and put under lock and key until fed ..
Q. About what time of day did it arrive at Blacksburg
and how speedily and during what time of day or night was
the carload handled in the process of denaturing it Y
A. The car was unloaded in the .afternoon by the college
teams and the men worked until nearly midnight or later.
Certainly it was nearly midnight. I was· not there in mixing
this feed.
page 63 ~ Q. At the time of the receipt of this carload of
male, did you handle the purchasing of feed for the
dairy herds?
A. Yes.
Q. Were you at that time purchasing malt for feed to the
dairy herds?
A. No.
Q. Relative to other feeds, what was the value of malt as
a feed?
A. For feeding dairy cattle barley has about .five per cent
greater feeding value than corn. I do not think malt is more
valuable for feeding than barley.
Q. On the 5th of September, 1925, what was the value per
ton of corn, delivered on the railroad track at Blacksburg?
A. Approximately $43.00 per ton in carloads.
Q. Do you recall what, if any, freight was paid by your
Institute upon this carload of malU
A. We paid the freight. Our books show that it was
$159.55.
· Q. Was there any reasO!J. why the hands used in denaturing the car of malt should have worked so late in the night¥
A. Yes, ~o that we would be perfectly sure it was denatured.
Q. What danger would have been experienced by leaving
it over to the next morning? In other words, what was the
peculiar character of that shipment that put you in a frame
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of mind that led you to spend a large part of the night in
denaturing itT
.
page 64 ~ A. We knew that it would be used for manufacturing liquor.
.
·
Q. Had you ever received cargoes previous to this one under the same circumstances T
·
A. Yes.
Q. How had those cars been tre~ted ¥
A. Exactly the same way.
Q. Could you say for what length of time previous to this
carload your first carload had been recei'.red 1
A. No, I can't..
.
Q. F-or any considerable length of tiine 1
A. Several years, I woulrl say.
Q. .At the time of the receipt of this carload, did you understand that it was· being received for feeding purposes or
because it was contraband and was subject to destruction by
the civil authorities T
·
A. As material to be confiscated.
Q. And it was the idea of the· Ins~itute to salvage its feeding value T ·
A. Yes.
Q. You have spoken of its having been fed to your dairy
herd Is that dairy herd maintained at the Institute for
profit-making purposes!
A. No.
Q. For what purposes is it maintained?
· A. For instruction and to supply milk to the
page 65 ~ students.
Q. Oan you say whether or not there is any
profit to the State of· Virginia from the maintenance of the
herds?
A. I guess not.
·Q. In how many -separate herds are your dairy cows contained?
A. Two.
Q. How would you differentiate these herds as to their
maintenance and ownership?
A. The college herd is used for instruction and to supp]y
milk to the students. The experiment station herd is used
for investigation under the experiment station and part of
the milk is also used for the college students.
Q .. I understand that none of the product of the herd is
sold to customers?
·
A. No. It is all used on the grounds.
Q. As to the sources or your money supply, I will ask ·
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you from what sources, in a general way, are the funds derived, whether from the state or federal government?
A. They are derived from the .state appropriation and
· partly from the federal government for experiment station
·
.
work, for that herd to be more sp·ecific.
Q. I understand that there is a federal appropriation to
be used in the purchase of stock and the maintenance of the
dairy herd by the federal government?
A. That federal appropriation is for cattle experimental
work in connection with dairy feed and the experipage 66 ~ mental herds.
·
Q. Do you mean that dairy cattle may be purchased by the federal fund, or that it is only for the maintenance of the dairy herd and use in the federal dairy herd Y
A. I cannot answer that question.
Q. Do you know whether or not any guard came with the
·
carload of maltY
A. I do not.
All of the foregoing questions propounded by counsel for
the Commonwealth and the answers thereto are objected to
on the ground that they are immaterial to the issue joined.
RE-CROSS EXAMINATION.
By M·r. Foster:
Q. You have testified that in September, 1925, the value of.
corn as dairy feed, delivered on the track at Blacksburg, ~as
approxim8Jtely $43.00 per ton. Assuming that the car of
malt in: question contained 420 sacks, 96 pounds to a sack,
making an aggregate of 40,320, or approximately 20 ·tons,
I will ask you if the approximate value as dairy feed to the
Virginia Polytechnic Institute of the malt in question was
not more than $800.00?
A. Yes.
.
Q. I believe you stated in response to a question pro- .
pounded by Mr. Gibso1.1 that barl~y has approximately a five
per cent greater value as dairy feed than corn, upon which
.
you have based your price per tonY
page 67 ~ A. Yes ..
· Q. By barley~ do you mean barley maltY
A. No, barley.
Q. Would you say that the value of malt is at least as great
as barley as dairy feed Y
A. Yes.
Q. You have stated that there are two herds of cattle at
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the Virginia Polytechnic Insti,tute, one of which belongs to
the Institute and the other you cannot say who the real owner
is, but the experimental work is partly under the federal government. It is true, is it not, that the duty and obligation
of feeding and caring for both herds is upon the Virginia
Polytechnic Institute~
A. Yes.
Q.. It is also true, is is not, that the Virginia Polytechnic
· Institute receives and uses the dairy products of both herds?
A. Yes.
Q. In response to a question asked you by Mr. Gibson, you
stated that your reason for an immediate denaturing of the
malt in controversy was that you undersi;ood that it had a
value in the manufacture of liquor. I will now ask you if you
are qualified to state whether or not malt has other uses
which are legitimate ru1d commercial~
A. I don't know.
page 68 ~ Q. Do you mean by your answer that you are
not quali:fied to state~
A. Not qualified to state just what commercial uses it has.
Q. I understand from your answer, do I not, that it is your
understanding that malt is used in the manufacture of liquor~
A. Yes.
Q. It is true, is it not, that the entire cost to the Virginia
Polytechnic, Institute of this malt was made up of the freight,
unloading and delivery charges~
A. Yes.
Q. Do you authorize the stenographer to sign your name
t.o this deposition~
A. I do.
And further this deponent saith not.
C. W. HOLDAWAY.
Bv MARY CLAIBORNE WILLIS,
·
Stenographer.
page 69
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W. B. SAUNDERS,
a witness of lawful age, being first duly
deposes as· follows:

sw~rn,

DIRECT EXAMINATION.
By Mr. Gibson:
Q. You were connected with this department of the Virg·inia Polytechnic Institute in. August, 1922?
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A. In August, 1922; no, I don't think I was connected with
it in 1922.
Q. You were connected with the Institute at that time7
A. Yes.
Q. Do you recall the delivery to your Institution of a carload of malt on the 27th day of October, 19227
A. I don't know that I could connect it up with any purticular date.
Q. Do you know whether or not, beginning in the summer
or early fall of 1922, carloads of malt were shipped to this
Institution by the Attorney General of Virginia 7
A. Yes, I recall that one or more loads were sent in, but
I can't connect it up with any particular date, at least I can't
recall just when they were sent in.
Q. Without recalling the date, do you recall the fact that
a carload was shipped into your Institution, for which you
receipted to A. L. Edmundson, who was then an agent of
the Prohibition Department~
page 70 ~ A. Yes.
Mr. Gibson shows witness receipt for malt.
Q. I will ask you if you did not sign that receipt?
A. I signed that for the president of the Institute.
Q. Do you recall the delivery of that carload of malt to
this Institute~
·
· A. Yes. I am a little confus"'d about it. It seems to me
there were two carloads. I can't eonnect this up just exactly.
but there is no question aboat it. 'The one that I have in mind
.
I presume is that one signed for.
Q. Under what eircumstances was that carload delivered
to this Institute~
A. Just exactly what do you mean by that question?
Q. Did the Institute buy it¥
A. No, it was consigned here by the State Prohibition Department Commissioner for purposes of destruction as provided under statute.
Q.. Do you recall this destruction?
A. If it is the car I have in mind, yes. I think that must
be the car and if it is, I recall very distinctly the whole transaction.
Q. Give us your recollection of the whole transaction.
A. The car was brought here and delivered. The freight
was paid on it. It was carried over to the barns, checked
out of the cars and checked into the barns so as to
page 71 r be sure o'f the number of sacks delivered into the
barns and that was handled in a similar manner as
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Professor Holdaway explained, which wa.s mixing it with
other feeds, resacking it and putting it under lock and· key
to be fed.
Q. Do you recall how long in the night that car was worked
on~
A. I don't remember the hour, but it was rather late. We
worked until it was finished.
Q. What was the special reason for this~
A. I just thought that due to the fac.t that we were receiving it here so that we could be practically certain that there
would be no possibiliy of its being seized by people who might
use it for illegitimate purposes, we should put it in in a position where it would be practica-lly safe from that seizure.
Q. What were the purposes to which you have reference?
A. Use in the manufacture of whiskey.
Q. Was malt being used at that time in this section of the
country for the manufacture ·of whiskey¥
A. I am sure I don't know. I have heard that it was.
Q. Do you know whether or not the car eare under guard~
A. This particular car I ·have in mind I understood did
come under guard and I think it is the same one to
page 72 ~ which you refer.
Q. Do you know of your own knowledge that
any car did come under guard?
A. Only what I was told. I am under the impression that
the man who brought the car in here stated that the car came
with a man riding it.
Q. Previous to the time of the arrival of that car, had you
heard. of any other car having been recaptured, which had
previously been seized for violation of the prohibition law'r
A. Well, it was rumored-of course I can't state of any
particular knowledg<7--that one car certainly had been unloaded at Ferrum after it had been seized and the contents
were taken and carried away. My impression is that that
was done before this car came here, but I can't state that
. positively.
Q. So you can't say positively whether or not that was
the cause of your going to this. extra precaution¥
A. No, I carniot. · I did it because I believed it was our
duty to use every precaution, because this material had been
seized under the statute. It was our duty to do everything we
could to prevent it from being attractive to people who had
access to the ·barns.
Q. Were you handling the purchasing end of the dairy herd
and the feeding at that time?
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A. No, at that time the purchasing was in charge of another member of the department.
Q. Do you know Mr. A. L.. Edmundson 1
·A. Yes.
page 73 ~ Q. Do you know whether or not he was here in
Blacksburg on the day this car arrived Y
A. Yes, I saw him here the day that the car I have in mind
arrived. I saw him personally.
Q. He was here on the day this car arrived?
A. Yes. He gave me to understand the ·car came under
guard.
Q. Then it was from Mr. Edmundson that you understood
the car came under guard?
·
A. I have no knowledge other than what he stated.
All of the foregoing questions· and answers of the .Commonwealth's witness are objected to by counsel for the plaintiff on the grounds that they are immaterial to the issue
joined and such of them as are based upon hearsay are objected to on that further ·ground.
. Q. Do you authorize the stenographer to sign your name
to this deposition?
·
A. Yes ..
And further this deponent saith not.
W. B. SAUNDERS.
By MARY CLAIBORNE WILLIS,
·
Stenographer.
page 74 ~ State of Virginia,
City of Roanoke, to-wit:
I, Mary Claiborne Willis, a Notary Public for the City and
State aforesaid, do hereby certify that the foregoing depositions of 0. W. Holdaway and W. B. Saunders were by consent of pa~ies duly taken before me at the time and place
and for the purposes mentioned in the caption, and that by
further consent of counsel, it was agreed that I should administer oaths to the witnesses, which I did, although outside
of my jurisdiction aforesaid; and that authority was duly
given me to sign the names of the deponents to their depositions.
Given under my hand this lOth day of December, 1927.
.MARY CLAIBORNE WILLIS,
Notary Public.

Supreme Court of Appeals of Virginia.
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My commission expires August 19th, 1931.
'ro Mary Claiborne Willis, Notary and Stenographer .. $7.50
~
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Virginia:

In the .Circuit Court of the City of Richmond.
Chilton Malting Company
vs.
State of Virginia.
Appearances: Messrs. Chitwood and Foster, counsel for
plaintiff. Messrs. Saunders, Bazile and Gibson, counsel for
defendant.
December 14, 1927.
Mr. Foster: We offer the depositions of Mr. Geo. J. Berger,
Mr. A. L. Calvert and Mr. J. ·C. Brown.
Mr. Bazile:· We are willing to admit Mr. Calvert seized
the malt, but we deriy that the State got any benefit from
it
.
Mr. Foster: You admit it went to Blacksburg and was fed
·
to the dairy cattle?
Mr. Bazile: Yes, but we deny that the State owns the
cattle.
·
page 76
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Note: The depositions of Geo. J. Berger, C. '\V.
Holloway and W. B. Saunders. were read to the

Court.
Plaintiff rests.
A. L. CALVERT,
witness introduced in behalf of the defendant, being first
duly sworn, testified as follows:
n

DIR-ECT EXAMINATLON.

By Mr. Bazile:
Q. Please state your name, age, residence and occupation.
A. A. L. Calvert; Richmond, Va.; 55 years old; inspecto1:,
Sta.te prohibition department.
•
· Q. Were you a State inspector of prohibition at the tin;te
the carload of malt involved in this case was seized Y
A. Yes, sir.
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Q. Were you the officer who seized the maJt 7
A. Yes, .Sir.
Q. Please tell His Honor the circumstances concerning the
seizure of the malt.
A. On September 5th about ten o'clock I· received the information there was a carload of malt going to Ferrum and
also the number of the train in which it would atpage 761;2 ~rive in Roanoke. It arrived there about ten
o 'c.look and tracing over the west end yard we
found the car somewhere between two-thirty and three o'clock.
I immediately seized the car and notified the yardmaster that
I had seized the car and asked him to have it cut out and
hold it for further instructions from the prohibition department or myself. So he done that. While I was there I placed
a guard on it and immediately notified the Attorney General
and held the car pending his instructions. The car was
marked to the Otter Creek Feed Company,·Ferrum. The next
morning I left on the train that left Roanoke at six-fifty and
proceeded over to Ferrum to see if I could find the Otter
Creek Feed .Company and couldn't ·find anybody representing
or knownig the Otter Greek Feed Company. So I came back
to Roanoke and -guarded the car from September 5th until
the 9th when we received instructions from the department to
deliver it to the V. P. I. barns care of W. B. Saunders~ I
gave the railroad such instructions and the car was delivered.
Q. Did you have a guard accompany the car to V. P. I. 7
A. No, sir. I accompanied the car from Roanoke to Blacksburg.
.·
Q. You accompanied iU
A. Yes, sir.
Q. And saw that it was delivered to Mr. Saunders?
A. Well, I suppose you might say that. They didn't know
I was with the car, hut I stayed there until they began to
unload it and then I didn't pay any :tnore attention
page 77 ~ to it.
Q. Was ther.e any indication on this car showing who the shipper was.
A. No, sir.
Q. Wha.t was on the tag attached to the carY
A. Otter Creek Feed Company, Ferrum, Virginia; 420 bags
of malt, 40,880 pounds.
Q. Are you acquainted with Franklin County?
A. Yes, sir, to some extent I am. I worked with of.ficers
in there for nearly two years.
Q. After you seized the car and before the malt was de-·

-------------------------------------------------~-------~--
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stroyed did you go to Franklin County and make an effort to
locate the Otter ,creek Feed Company?
A. I went to Ferrum, Franklin County, and also went over
to Endicott.
The Court: I understood him to say he went to Ferrum
after he seized the car and couldn't :find them.
Q. Why did you seize this carload of malt?
A. At Roanoke~
Q. I say why. .
A. Because it was in violation of the laws of the State
of Virginia~ considered contraband.
Q. You seized it because it was being transported in violation of the law~ .
A. Yes, sir.
Mr. Chitwood: ! object to that because I think it is not
for him to say in violation of law.
.
The Court: Objection overruled. I understood he seized
it because he understood it was a violation of law.
Mr. Chitwood: I don't object to the question in
page 78 ~ that form.
Q. Do you know Mr. S. W. Shiveley who lives at or near
Ferrum, Virginia?
A. Yes, sir.
Q. The evidence here introduced by the p~aintiff shows that
Mr. ff. W. Shiveley ordered this malt ~o be shipped to Ferrum in the name of the Otter Creek Feed Company. Are you
acquainted with the general reputation of Mr. S. W . .Shiveley
as to whether or not he is a violator of the Virginia prohibition law?
Mr. Chitwood: I object to that question unless they will
aver they will show that the plaintiff had some knowledge
of or some reason to believe that was his reputation.
The ·Court: Objection overruled.
Mr. Chitwood: Exception.
A. Yes, sir; Mr. Shiveley. has a bad reputaiton as a violator
of the prohibition law. .
Q. Were you acquainted with his general reputation as to
whether or not he was a violator of the Virginia prohibition
Jaw at the time this malt was seized in R-oanoke by you?
A. Yes, sir.
Mr. Chitwood: It is understood we make the same objection.

.

/
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. The Court: Same ruling. I have either got to have the
evidence submitted to me or put it in the bills of exception
and I think the easiest way is to let it come in and you take
your exception to it.
·
·
page 79 ~ Q. What was his general reputation as to
.
whether or not he was a violator of the Virginia
prohibition law at the time you seized this carload of malt
in 19257
·
The Cou:~:t: I don't know that that is relevant. The question is when the order was made and the malt was shipped.
Mr. Bazile: I will coidine the question to that.
Q. Are you acquainted with the general reputation of Mr.
S. W. Shiveley as to whether or not he was a violator of the
Virginia prohibition law or not as of August 11th, 1925, and
prior to that time in the year 1925 Y
•
Mr. Chitwood: Same objection.
The Court: Overruled.
Mr. Chitwood: Exception.
A. Yes, sir.
Q. What was his reputation?
A. His reputation was bad as a violator of the prohibition
law of the State of Virginia.
Q. Was that reputation of Mr. Shiveley's a matter of common knowledge in the neighborhood in which he. lived Y
Mr. Chitwood: Same objection.
The Court: Overruled.
Mr. Chitwood: Exception.
A. Yes, ·sir, it was.
Q. Are yon familiar with the use to which malt is put in
the neighborhood of Ferrum, Virginia, or in Franklin Gounty?
A. Yes, sir. ·
'
Q. What is malt used for in Franklin County?
A. It is used for nothing more or less than for the manufacture of ardent spirits.
page 80 ~ Q. Is it used for any other purpose than the
manufacture of ardent spirits in F'ranklin County?
A. None that I know of.
Q. How long have you been familiar with Franklin .County 1
A. Well, about four years of constant work.
Q. When did that begin Y
A. 1924.
Q. What was the nature of that work Y

---------------~---
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A. Inspector of the prohibition department.
Q. During that time that you operated as a State prohibil:ion inspector in Franklin County was malt ever offered publicly for sale in stores or places in Franklin County?
A. Not to my knowledge.
Q. Did you or not continually find malt at stills raided by
you in Franklin County?
Mr. Chitwood: Objection.
The Court: Overruled.
Mr. Chitwood: Exception.
A. Yes, sir, you would frequently find from one bushel to
ten bushels at all of them big operating plants and also in
the 1,500 or 2,000 gallons of beer in the boxes you would
always find froJI!. a peck to half a bushel of that malt in each
one of them fermenters.
Q. Were you at Ferrum, Virginia, at or about the time this
malt was due to arrive at the station? ·
· A. No, sir, not at Ferrum.
Q. At ·what place were you?
. A. Roanoke, Virginia.
Q; Didn't you make a trip to Ferrum, Virginia, about the
time the car would have arrived at Ferrum if it had not been
·
intercepted?
·
pag·e 81 ~ A. No, sir; I received the information at Roa. noke.
Q. After the seizure of the car of malt didn't you make a
trip to Ferrum, Virginia?
A. Yes, sir. I seized the car on the 5th' and made a trip
t.o Ferrum the next day; spent the entire day there.
Q. How far is Ferrum from Roanoke Y
A. 37 miles.
The Court: What is the object of this testimony?
·Mr. Bazile: I want to show who he found waiting at the
station.
The Court: Then ask him.
Q. Who did you find waiting at the station at Ferrum when
you got there Y
Mr. ·Chitwood: Objection.
The Court: I don't know what the relevancy is, but go
ahead.
Q. Who did you find Y
A .. I found five or six-I think about three trucks and about
somewhere between eight and twelve wagons at Ferrum the
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next morning. I arrived there a little bit after eight o'clock.
Mr. Chitwood: I object to the question.
The Court: Overruled.
Mr. Chitwood: Exception.
Q. Did you ascertain what those wagons and trucks were
there for?
A. I did.

The Court: Did somebody tell him~ The objection is sustained.
Mr. Bazile: WillY our Honor permit me to show who those
trucks and wagons belonged to~
The Court: If he knows without being told by somebody
else, but if told by somebody else he can't testify to it.
The Witness: I was told; I don't know.
Mr. Bazile: I withdraw that.
page 82

~

Q;. Did you know the people who were there~
A. Some few of them, yes, sir; about three of them I knew,
the others I didn't know who they were.
Q. Who were those you knew~
A. Green Spencer, John Hall and Herman Shiveley.
Mr. Chitwood:· I object to that answer unless he can show
these men had some relationship to this shipment of malt.
The Court: Objection overuled.
Mr. Chitwood: Exception.
The Court: He can state who was there. I understood the
only question he'was asked was who was there and he knew
who was there and stated that.
Q. Who is Herman Shiveley~
A. Herman Shiveley .is a violator of the prohibition laws in
li'ranklin County.
·
Q. What is his relationship, if any, to S. W. Shiveley'
A. Now I couldn't say because I don't know.

The Court: If you don't know just say you don't know.
A: Well, I don't know..
Q. Do you know whether or not they are repage 83 ~ lated?
A. Yes, they are related.
.
Q. But you don't know the degree of relationship~
A. No, sir, I don't.
Q. Mr. Calvert, are you acquainted with the financial standing or wealth of Mr. S. W. Shiveley?
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Mr. Chitwood: Objection.
The Court : Sustained.
.
Mr. Bazile: If your Honor please, my object in offering
that evidence is for this purposeThe Court: I don't care about any argument. Argue it
in the Court of Appeals. Just take your exception now. You
can let him answer the question for t)?.e record. .
A. Well, I thinkThe Court : We don't want any thinking. We want to know
if you know.
A. I don't know.
Q. Does he own any property in Franklin County T
A; Yes, he owns property.
Q. Are you acquainted with land values. in Franklin
County?
A. No; sir.
Q. :Do you know how much land he owns¥
A. No, sir, I don't.
CROSS EXAMINATION.
By Mr. Chitwood:
Q. Mr. Calvert, you say that S. W. Shiveley has the reputation of being a bootlegger and had that reputation about
the time this shipment was ~ade ¥
.·
·
A. Yes, sir.
page 84 ~
Q. Upon ·what facts or knowl~dge or information llo yon base that reputation~
A. The fact that wo destroyed a good many stills right
on his }Jroperty?
.
(~. You mPan on hi~ farm 1
A. On his farm,. yes.
Q. Isn't it a mutter of common and almost customary
occurrence Mr. Cah·ert, that in the mountainous sections of
Frankltn County men will go upon the lands of other people and operate distilleries that they sometimes know noth. ing about'
A. Yes, sir.
.
Q. Lot me ask you again for the purpose of emphasis
isn't it customary in order to throw the officers off the track
for a man who i11tendR to operate a distillery to. often go
upon the land of somebody else to conduct that operation?
A. Yes, sir.
· Q. Well, then, if ~~u cut up stills on the land of S. W.
Shiveley yon wouldn't say, knowing of that custom and the
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prevalence of the custom, that that circumstance alone would
brand S. '\r. '8hiveley u bootlegger, would you?
A. Not if you would cut just one, but where you find :five ,
or six-.
Q. Might -there not be as many as five or six or as many
as a dozen operated by other people on the land of S. W.
Shiveley or anybody else' land without their consent?
A. No, sir.
Q. Don't you know that often some of the best citizens of
Franklin County stills have been operated upon
page 85 ~ their lands by bootleggers? Haven't y~>u cut up
stills oi1 the lands of some of the best citizens of
li,ranklin County?
. A. State that again.
.
Q. Haven't you in the course of your official employment
found stills located on the lands of some of the best citizens
of Franklin County Y
A. Yes, sir.
Q. Belonging, of course, to. bootleggers Y They didn't belong to the land owners, did they Y
A. Well, yes.
.
Q. ·what do you mean by yes?
.
·
A. We would find stills on land of some of the-claimed
to be some of the best citizens of Franklin County.
Q. Without any claiming or not, don't you know it is a fact
and don't you know it to be a fac.t that these bootleggers do
located on the lands of other boo~leggers and on the lands of
other good citizens their stills Y
A. Yes, sir.
· Q. Now, what other·circumstance, except the fact you have
found stills on S . .'\V. Shiveley's land, led you to believe he
had the reputation of a bootlegger?
A .. Well, the very fact of a dealer in five gallon tin containers led me to believe he was a bootlegger.
By the Cour.t:
Q. Five gallo:rt whaU
A. Five gallon tin cans.
Q. Five gallon . tin cans Y
A. Yes, sir. ·
e
By Mr. Chitwood:
.
.
Q. You mean he sold them from his place of
page 86 ~ business as a merchant Y ·
A. Yes, sir.
Q. And that is.. another.· circumstance that led you to be-
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lieve he was a bootlegger? What other ~i~cumstance l~d you
to believe he was a bootleggert
·. ·
·
.1
A. Well, right opposite his store across the road there is
., a field and £or a year or so these aer'oplanes would light
right across on that :field and stay there possibly sometimes a
day and sometimes a day and a half. '
' .
Q. And go away~
·
·· ·
A. Yes, sir,' arid carry from five to ten gallons of ardent
spirits.
·
'
·
·
· · .;
·
·
· Q. Do you know they carried ardent spirits~
A. In two instances, yes, sir. ·
·
Q. Do you know the· ardent spirits belonged to S. W. Shiveley~
-·
·
·
A. I don't know, no, sir.
Q. Do you know that S. W. Shiveley had any knowledge
U1ey were carrying ardent spirits T
·
·
·
A. Well, no. I don't know that he had any knowledge of it.
Q. In other words, so far as the ardent spirits are coneerned anything to do with liquor being loaded on these aero·planes, if it was loaded~ It would all be a matter of hearsay
and belief, wouldn't itT
·
·
A. It is not hearsay and belief on my •part. My knowledge is that Mr. S. W. Shiveley absolutely· knew that them
aeroplanes were landing across in that field to haul whisky;
Q. How do you know that he knew that~.
A. Because his store wasn't possibly over three
page 87 · ~ or four hundred yards· from there.
·
·
Q. Whose field was that 1 Who owned the field?.
A. I don't know.
Q. you don't even know that the field belonged to s. w~
Shiveley or that he had any contr.ol over it?.
A. No, sir, I don't.· · · ·
··
Q. What other circumstance leads you to believe S . W.
Shiveley is a bootlegger T.
·
A. W.ell, the circumstance that led me to believe it was his
l1andling of malt under a fictitious name.
·
Q. What do you mean by a fictitious name?
A. Having malt consigned to the Otter Creek Feed Company when there was no such company in existence.
·
Q. Do you know that?
•
· · · ·:
· ·· ···
A. Yes, sir.
.
· Q. Don't you know that is a mere trade name, not a fictitious name in any bad sense of the term?
·
A. That might be a trade name, but there is no such name
··
as that in F.errum.
~· Yo11 mean IW such company. ~e. always signed Ottm;_

.
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Creek Feed Company by S. W. Shiveley; he revealed his
identity, didn't heY
A. Not to: me. ·
Q. He· did no his stationery, didn't he?
A. I don't
know
. .
.
·' sir.
.. : ' ·
Q. And you don't ·Jmow that he owned that land?
.

A.. I

··
' · ·.· ·
Q. Or trild· any control ()ver it? Well, lire there any C?tl~er
~rcumstanc~s except those you hav~ ~arrated that led yo:q.
to believe he was a bootlegger?
·
·
A. That is all I know of.
page 88} Q. Well, now, how long· hav~ you known S. W.
Shiveley?
A. Possibly two years, probably a little longer.
Q. How long since you first became conp.ected with the Virginia prohibitio~ departmen~?
. A. 1924.
.
Q. In 1124 and you have knC?wn Mr. Shiveley and known of
him ever since that time, havE)n~t you?
·
A. From that time up to the present, yes, sir.
Q. Has he ·at any time ever been ~onvicted l:?r i~dicted fo~
violating the prohibition laws of Virgini~?
·
A. I don't know.
Q. Now, you say one of the circumstances which .leads you
to believe Mr. Shiveley is a bootlegger is that he sold maltY
A. Yes, sir. ·
· ·
·
·
Q. And why because of his selling .malt is that a circumstance leading you to beiieve -that he is a· bootlegger?
A. Because he ·1mew that malt ~as us~d for D;Othing else
but to make whisky.
·
Q. You don't mean to say thaU What you mean to say is
that he knew malt could be used in the manufacture of
whisky? Isn't that what you niean to say?
· A. No, I mean to say that he knew that malt was used for
nothing else around that section of Franklin County only
to manufacture whisky.
Q. Isn't it a fact that meal is extensively used in the manufacture of whisky also in that same vicinity?
A. I never made any in my life.
Q. But do~ ~t y~u make whisky out of meal?
A. Yes, y'ou make ~hisky o1,1t of meal.
Q. You can !11-ake whisky out of meal ~r corn,
page 89 ~ can't you-corn whisky?
A. Oh, yes; a good many things.
Q. I say corn whisky. You can't make that except out of
~e~l or C()r~?.
·:
··
· ::
..

•....:

don~t.

L

o
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A. Yes, sir.

·

·
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·

Q. And in that vast section where there is no railroad· there

are a number of stores and .mercentile establishments?
A. Yes, sir.
Q. And they take their goods from Ferrum to these stores
in trucks, do they not?
A. They do~
.
.
Q. Was it anything unusual that you should have ·found
on this occasion as many as three trucks at Ferpage 91 ~ rum on that morning?
·
·
· .·
A. Well,· yes-; other circumstances were unusual
there.
Q. Do you think, Mr. Calvert, it is unusual to find as many
as three trucks, knowing that territory better than we can
explain it to His Honor, ·tha.t all the goods ha:ve to be carried
back in that country?
A. It is nothing unusual to find three trucks.
Q. All right; nothing unusual to find three trucks. ·Now:
you told Mr: Bazile that you knew that Herman Sb,iveley.
was related to S. W. Shiveley, but didn't know the degree of
relationship. Do you know that or have you been so in.:
formed?
·
A. Why, I knew from being acquainted with Herman and,
Claude-he always callesi Claude his uncle.
Q. That is all you know?
A. He never told me he was !1 nephew of K W. Shiveley and
Claude.- Whether that is true er not, I don't know.
' Q. You told Mr. Bazile that S'. W. Shiveley was the owner
of property, how much you couldn't say. Are you prepared
to state of your knowledge that S. W. Shiveley owns any
property or is that from hearsay and information?
·
A. Well, that is information. Of course, I don't know because I haven't looked into his financial affairs.
Q. While you were engaged in your wqrk as prohibition
inspector for the State .of. Virginia Ferrum and its vicinity
was within your district, was it riot?
A. Yes, sir:
Q. And you worked there rather more than any other
part of your district, did you not; around in that Vicinity?
A. Around in the vicinity, yes.
.
page 92 ~ Q. You made many seizures and many arrests
·
of people in that vicinity for violating the prohibition laws, did you not?
.
A. Yes, sir.
Q. And yet you never made a seizure of Claude Shiveley
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knowing it to be Claude Shiveley or made no arrest of Claude
Shiveley'
A. No, sir, no arrest.
Mr. Bazile: Do you mean Claude or S. W. ~
Mr. Chitwood: I mean S'. W.
Q. Now you spoke of having seen Herman Shiveley at Ferrum the morning you spoke of. Do you know what Herman
Shiveley's business there was of your own lmowledge1
A. I do not.
Q. Then you, of course, don't know whether he was there
with the knowledge or direction of S. W. Shiveley'
A. I do not.
Q. How old a man is Herman Shiveley 1
A. I would take him to be a man about between 30 and 35.
Q. How old a man is S. W. Shiveley~
A. Well, I don't know.
Q. What .would you take him to be~ You are talkhlg about
the other fellow, now take him. ·
A. I would take him to be somewhere between 35 and 40.
Q. Both somewhere around the same age; is that right~
A. I would think so.
Q. Are they: both married t ·
A. I don't know.
Q. Do you know whether they live together or not~
A. Yes, I know-Now?
· · Q. At any time.
page 93 ~ A. Yes ; they don't live together.
Q. You said that you ln~ew that S'hiveley operated the Otter Creek Feed Company; you told Mr. Bazile
that.

Mr. Bazile: No, he didn't tell me that. I said you had
proved in evidence that S. W. Shiveley had ordered the malt
under the name of the Otter Creek Feed Company.
Mr. Chitwood: He said he traded under a fictitious name.
Mr. Bazile: No; he said there was no such concern out
there .
. Q. ·Did you when you went over to Ferrum that day lmow
that Shiveley was trading under the name of the Otter Creek
.Feed Company~
A. I did not.
Q. Wen,· then, if you didn't know that why is it you told
ine that his trading under a fictitious name was one of the
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circumstances that led you to believe he was a bootlegger?
.A.. I don't think I told you that.
Q. The record speaks for itself. Do you deny that YOll
told me that!
A. I· deny that I knew S. W. Shiveley at that t:Une was
trading as the. Otter Creek Feed Company becatlse l didn't
know it.
·
Q. Now, 1hen, I will ask you if you will now deny that you
told me on your cross examination that one of the reasons
leading you to believe that S. W. Shiveley was a bootlegger
was that he traded under a fictitious name? You now deny
having made that statement to me on your cro~s examination?
A. I don't believe I said that, Mr. Chitwood, because I
didn't know that S'. W. Shiveley was trading under
page 94 ~ a fictitious name at that time.
Q. If S. W. Shiveley had been a violator of the
prohibition laws he would necessarily ha've b'een under the
surveillance of the prohibition officers, wouldn't he T
A. Well, he was. under their surveillance as far as that
goes.
.
Q, And if he was u:nder the surveillance of the prohibition
officers a:nd had been a llotorious violator extra efforts would
have been made to h&ve detected his operations, would they
11oU
A. Well, we did make thew efforts.
Q. And you never found anything of sufficient proof to institute any proceedings against h:ini T
A. No, sir 1 we didn't,
RE-DIRECT EUMIN.A.TION.
By Mr. Bazile: .
.
Q. You stated that one ·of your reasons which led you to
believe Mr. Shiveley was engaged in the bootlegging business was the fact that he carried a large stock of five gallon
tins. What are those tins used for in Franklin County? ·
A. They are used absolutely fo:r nothing but for the transporting of whisky.
Q. In what quantity did Mr. Shiveley get and keep these
tins and where did he keep them T
·
A. Which one T
Q. S. W. Shiveley.
A. I don't know just exactly. I couldn't say in what quantities he kept them.
.
Q. Could you say whether it was-
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page 95

~

The Court : I understood your question to be
based upon the fact he said he kept large quan-

tities.
By the Court :
Q. Do you mean he didn't keep large quantities 1
A. Not S. W. Shiveley, no, sir; very small quantities
around his little store was kept there all the time, not large
quantities.
By Mt. Bazile~
Q. He kept small quantities around his store T
A. Yes, sir.

..

RE-CROSS EXAMINATION.
By Mr. Chitwood:
Q. Don't yo.u know, as a matter of fact, that every merchant practically on the entire western side of Franklin
County carries tins for sale 1
A. Absolutely; yes, sir.
Q. If that is a fact how can you tell this Court that that
is any more of a circumstance indicating that S. W. Shiveley
is a bootlegger than it would be a circumstance indicating
that any and every other merchant in the western part of
Franklin are bootleggers V
A. Well, they are to that extent. They carry them tin
, contajners for nothing but to transport liquor.
Q. ·Them I understand you to say that every merchant in.
t:he western part of Franklin County is daubed with the reputation of being a bootlegger?
.
A. Well, you can call t:hem just whatever you see fit, but
they carry the tin containers for absolutely nothing· but to
transport liquor in.
Witness stood aside ..
page 96 ~

A. H. POWELL,
a witness introduced in behalf of the defendant,
being first duly sworn, tesitfied as follows:
DIRECT EXAMINATION.
Bv Mr. Gibson:
·Q. Mr. Powell, where do you live?
A. Franklin County, Virginia..
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Q. Have you eve~ been connected with the prohibition department?
A. I have, yes, sir.
.
Q. From what time until what time Y
.
A. 1st of May of 1922 until May of 1927; five years.
· Q. Were your operations largely confined to the surrounding territory of your residence Y
.
·
A. Franklin, Henry, Patrick and Floyd; sometimes they
.
sent me to other places.
Q. · You are acquainted with Ferrum Y
A. Very well, yes. ·
Q. Do you knowS. W. Shiveley?
A. Yes, sir.
~
Q. Do you know where he did business Y
A. Y:es, sir.
;.·
Q. What was the size of his establishment Y
A. Well, he had what we term a small store.
· Q. Have you ever been in that storeY
A. A number of times.
Q. What was the general character of his merchandise Y
A. Well, he carried dry goods, shoes, · canned
page 97 ~ stuff, hardware and a general line of stuff.
By the Court:
Q. A country storeY
A. Yes, sir.
By Mr. Gibson:
.
Q. Did you or not ever see any malt in his place of business?
A. No, sir.
Q. Are you acquainted with his reputation as a violator of
the prohibition law in the viCinity in which he lives?
Mr. Chitwood: Objection.
The Court: S"ame ruling.
.
Mr. Chitwood: Exception. The question should be the
general reputation in the vicinity in which he lives for beiug
a violator of the prohibition law at the time that this order
and shipment was made .
.l!.. Well, I .wouldn't undertake to say much about his gen·
eral reputation.

Mr. Chitwood: . If you can't speak of his general reputa·
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tion you can't testifybecause that is the only thing you can
say.
A. {continued) We officers call him a :financeer among the
local people. In other words, we consider that he finances
t.~ese establishments and has them run by other people.

Mr. Chitwood: I object to what he considers.
The Court: I think the objection is good and it is sustained. I want his general reputation in the community in
which he lives as a violator, not what you think or any two
or three people, but I want his general reputation.
The Witness : I wouldn't undertake to say.
.

page 98
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Q. You didn't talk .with people generally about
his reputation T
A. No, sir. Mr. Shiveley himself if he has ever been in
Court I don't know it.
'
Q. Have you ever talked with people in the neighborhood
about his activities, whether or not he was a violator of tl10
law?
A. No; those people in the neighborhood are all of the same
stripe about; they won't talk to you about one another.
Bv the Court:
··Q. Do you mean to say that all of the people around Fer-.
rum have the reputation of being bootleggers T
A. No, sir.
·
Q. What do you meanT
A. I said in his community.
Q. Does he lived at Ferrum T
•- A. No, sir; way beyond ~errum.
Q. He has his store at Ferrum.
A. No, sir;. his store is at his home; six or seven miles
from Ferrum.
Mr. Chitwood: Ferrum is his shipping point; hi's store is
beyond that.
By Mr. Gibson:
Q. I would like for you to state whether or not you have
made any number of raids in the community in whichMr. Chitwood: I think that is too remote.
The Court: Objection sustained.
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Q. What is the p.se, if you know, to which malt is put and
was put to during the time that you were a prohibition inspectorT
A. The manufacture of whisky was the only use
page 99 ~ I knew of.
·
·
Q. Do you know of any other use to which it
was put¥
A. No, sir.
Q. I will ask you whether or not you made a larg& number of raids during the time you were in that business¥
A. Yes, sk
Mr. Chitwood: I object to that.
The Court: That objection has already been sustained.
Mr. Gibson: My object was to. inquire if malt was not
found at these places.
The Court: You may find out anywhere you please, but
you can't try here every case in Franklin County. We want
to know about this specific man.
Q. Have you ever made any seizures of carloads of malt
in the possession of the Norfoll{ & Western. Railroad CompanyT
Mr. Chitwood: I object to that unless it has relevance to
this seizure.
The Court: You ~an 't go into any other seizure than this
one.
Mr. Gibson: We will have to get his answer.
The Court: Let him put the answer in the record.
A. I assisted in the seizure of a carload of malt at Ferrum,
Virginia, once.
Q. Do you know about when that was¥
A. It was in 1922.
Q. What became of that carload of malt¥
A. That car was sealed and turned over to the railroad
company and it was afterwards broken into and -the malt
stolen.
Mr. Chitwood: I object to that.
The Court: The objection is already sustained, but it has
to be put into the record in order to make out the
page 100 ~ bill of exception.
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By Mr. Chitwood: .
.
Q. I believe I understood you to say you were in the service
of the Virginia prohibition department from 1922 to 1927 Y
A. Yes, sir.
The Court: Five years, he said. Don't go ·over that; I can
· understand that.
Q. During that time while you were ·a prohibition officer
.did you ever arrest S. W. Shiveley for violating the prohibition "law?
A. No, sir.
Q. Did you ever seize a;ny property of his as in violation
of the prohibition laws of Virginia, knowing it to be his?
A. I have seized sugar with the tags being shipped to him.
Q. But you never seized it in his possession, did you Y
A. ·No, sir.
Q. Where did yon seize iU
A. At stills on his land.
· Q. It wasn't his distillery, was itf
A. I don't know.whose still it was.

By the Court:
Q. Let's get at this thing properly. The question that he
asked you was· did you ever arrest him •for violation of the
prohibition law and I understood you to answer that in the
negative. Now he asked you if you had any other way that
you knew that he violated the prohibition law and you answered you had seized some sugar.
·
A. He asked me if I seized any malt or other
page 101 ~ property from him.
By Mr. Chitwood: Owned by :him.
Q. Did yonf
A. Not in his possession, no, sir.

By Mr. Chitwood:
··
.. .
Q. Is corn meal used in· the· manufacture of corn whisky
in Franklin County?
·
·
·
A. To a great extent, yes, sir.
Q. To how much greater extent is that used than malt 1
A. Considerably more. It doesn't require a great deal of
malt in the mixture.
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Q. Isn't corn meal sold in every store in the western side
of Franklin County?
·
A. Yes, sir.
Q. Was it sold by him in any larger quantities, except
perhaps he might have had a larger volume of trade, than
any ·other country merchant in the western side of Franklin
County?
A. How is that Y
Q. Was corn meal sold in any larger quantities by S. W.
Shiveley than any other merchant in the western side of
Franklin County Y
A. I wouldn't think so.
Q. Is -sugar used in the manufacture of whisky in Franklin
County?
A. Yes, sir.
Q. Doesn't every merchant sell it in the western side of ·
Franklin County?
A. Yes, sir.
Q.. Tin cans are used in the transportation of whisky in
Franklin County Y
page 102 }- A. Yes, sir.
Q. And every merchant in the western side of
Franklin County sells tiJ;J. cans Y
A. Well, I won't answer that positively because I don't
know about that Y

RE-DIRECT EXAMINATION.
By Mr. Gibson:
Q. You were interrupted by His Honor when you were answering a question of Mr. Chitwood's. He asked you about
seizing property belonging to Mr. Shiveley and what was
your answer?
A. That I had seized at a distillery on his place some sugar
and meal bags with his address on it, shipping address.
Q. Where was that pla.ceY
A. Well, at one place it was down at what we call the Walter Edwards place and we arrested Mr. Edwards. Mr. Edwards was a tenant on Mr. Shiveley's plaee. We arrested
Mr. Edwards and the Sigmund boy there.
Q. When was that?
A. Three or four years ago.
Q. That was previous to the shipment of this carload of
malt in September of 1925 Y
A. Oh, yes; before that time.
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Q. You say it was just below his house. How far from
his house~
A. Half a mile; hardly half a mile.
,
.
Q. Was it on the property on which the house was located?
A. Yes, sir, on Mr. Shiveley's land.
Q. Was Edwards a tenant of Mr. Shiveley's
page 103 ~ at the time of this seizure~
A. Yes, sir.
Q. What was the size of. the still~
Mr. Chitwood: I objecrt to that.
The Court: Objection sustained.
A. To the best of. my knowledge now it was about a 100
gallon or 125 gallon still and several fermenters; I don'·t know
just how many.
Q. Do you recall how 1i:mch sugar and ho.w much meal
was seized?
A. A small amount of sugar and no meal except what was
in the brew at that particular place. ·
Q. Have you ever seized other stills upon the land of Mr.
Shiveley~.

Mr. Chitwood: Objection.
The Court: Objection sustained.

A. That is the only place I know of that I could say was
on his land.

RE-GR088 EXAMINATION.
By Mr. Chitwood:
Q. Haven't you found the sacks of other merchants ill
Franklin County at other distillery sites fal" removed from
the store o.f the merchanU
A. Oh, yes.
Q. AU you mean to say about that is that it had that merchants :name on the sack~
A. It had his tags on it.
· Q. Just as any other tag would be on a bag that had been
sold in the course of trade?
Q. How do you know this man was a tenant of
page 104 ~ Mr. Shiveley?
·
A. By his own argument and Mr. Shiveley
OVi'Il.S the property and he lived there on Mr. Shiveley's. place;
the land belongs to Mr. Shiveley.
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Q. Do you know that. of your own knowledget
A. Mr. Shiveley has charge of the property.
Q. But do you know Mr. Shiveley owns that property and
do you know of your own knowledge that Edwards was his
tenant or is that a matter of hearsay'
A. I know it was his tenant. Just who had the title of the
property I don't know.
~
Q. How do you know it was his tenant~
A. Mr. Shiveley and Mr. Edwards said so.
RE-DIRECT EXAMINATION.
By Mr. Gibson:
Q. You said Edwards was arrested?
A. Yes, sir.
Q. And who else?
A. Sigmund, a crippled fellow.
Q. Did any person bail them t
A. Yes, sir.
Q. Who~.
A. Mr. Shiveley.
Mr. Chitwood: Objection.
The Court: Objection oveTruled.
Q. Was Mr. Edwards fined~
Yes, sir.
Do you know who paid his nne?'
Yes, sir.
Who paid it?

A.
Q.
A.
Q.

page 105 ~

Mr. Chitwood: Objection.

A. Mr. Shiveley.
By the. Court:
Q. Have you got the reeeipt sho·wing· Mr. Shiveley paid it'
A. No, sir.
The Court: Objection sustained.

By Mr. Gibson: .
Q.
A.
Q.
A.

In what way did he pay it Y
He paid it to the clerk, paid it in cash.
Did you see it paid Y
Surely.
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Mr. Bazile: If Your Honor please, we wish to state that
.the law requires that receipt to be given to the man who pays
the :fineThe Court: I don't care about any argument. It doesn't
amount to a row of pins. Objection sustained.
Witness stood aside.

H. G. STUTZ,
a witness introduced in behalf of the defendant, being first
duly sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. Gibson:
Q. What do you live Y
A. Roanoke, Va.
Q. What is your official position?
page 106 ~ A. State prohibition inspector.
Q. How long have you been a State prohibition
agentf
A. I was with the Government since 1914---July, 1914, to
the end of the Democratic administration and I went with
the State I think along about 1922. I have been in it ever
since 1914.
·
By the Court:
Q. I understood you to say you were with the Federal Government from 1914 until ousted by the' Republicans and then
·
you came with the State?
A. Yes, sir.

By Mr. Gibson:
Q. You have operated, have yon not, in Franklin County
and adjoining counties?
A. Yes, sir.
Q. Are you acquainted with W. S. Shiveley?
A. Yes, sir.
Q. I will ask you do you know of his general reputation
as a violator of the prohibition law?
Mr. Chitwood: Objection.
~· Did rou know it as of August, 1925, in the vicinity in
whiCh he hved?
·
· A. Yes, sir.

Commonwealth v. Chilton Malting Company.

97

Mr. Chitwood: Objection.
The Court: Objection overruled.
Mr. Chitwood: Exception.
Q. What was that reputation?
A. He was a violator of the Federal and the.
page 107 ~ State prohibition law.
· .
Q. Are you acquainted with his place of business¥
A. Yes, sir.
- Q. And of the shipping point¥ .
A. Yes, sir.
Q. Do you know the size Of his store~
A. Well, in 1914 he had a little store up on Otter Creek
about nine miles west of Ferrum; along about 1922 or 1923
he moved down to the cross-roads, five miles west of Ferrum, and he operated that store for a few months and sold
it out. It is now operated hy different people.
Q. Did you ever know of a :firm doing business in that
vicinity by th!'l name of the Otter Creek Feed Company~
A. No, sir.
Q. Did you know at any time after you were appointed as
State agent that S. W. Shiveley was doing business in the
name of the Otter Creek Feed Company~
A. No, sir.
Q. Are you or not acquainted with the uses of malt in the
vicinity of Ferrum and the pl·ace where Mr. Shiveley has his
business ?
·
A. No, sir. ·
Q. What is the use to which that is put~
A. It is used to make whisky.
Q. Do you know of any other use to which it is put~
A. No, sir.
Q. During all of that time would you say whether or not:
malt has ever been sold publicly in the vicinity of Ferrum~
A. It never has, no, sir.
Q. Have you made any number of raids in the ·
page 108 ~ vicinity of his place and Ferrum~
.A. Yes, sir.
Q. Will you say whether or not you have found malt at
those places~
A. I never found any malt in his store.
Q. Or at distilleries in the neighborhood.
A. Oh, yes; I found it at distilleries.
'\

·-

Mr. Chitwood: Objection.

-·..
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The Court: I don't see that it makes any difference one
way' or the other. The answer has got to come in and I have
got to consider it as all matters of law and evidence are submitted to the Court. The objection is overruled.
. Q. How often would you find it at ·distilleries?
A. Ever time you go to a distillery. You have got to have

malt to make liquor.
By the Court:
Q. I understood the gentleman just before you said that all
liquor in Franklin County was made out of meal and your
statement is that all liquor in Franklin County is made out
of malt?
A.. you have got to have malt to start the fermentation of.
the liquor. ·
Q. You can't. make it without malt?
A. Not unless you have malt. You have to have home-made
malt or foreign malt or harley malt.
By Mr. Gibson:
Q. As indicated by His Honor, he was under the impression you said liquor was made out of malt.
A. You have got to have the malt to start the
page 109 ~ fermentation with the rye meal and the corn meal.
Q. It is only an article put in for the purpose
of starting fermentation of the·mash made out of other substances?
A. Yes, it is the sweetening for the meal.
By the Court:
Q. You. don't mean to say all the liquor in Franklin County
is made out of malt?
A. No, you take three bushels of-.
Q. I don't care about knowing how; I am not going in the
busines·s.
A. You put the malt in to start it.
By Mr. Gibson:
Q. To what territory did your answer th,at ma,lt was used
apply outside of Franklin County? To what other territory
does that apply?
A. Franklin, Patrick, Henry and Floyd counties.
Q. What kind of a terrain or territory are those counties T
A. Well, it is mountainous.
Q. Practically altogether mountainous T
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A. Yes, sir.
Q. Do you know .of any other p11rpose for which malt is
,
used in that section? ·
A. It is not used for anything else in that section. It is
too high to feed cattle on. Those people up there haven't
anything but a milk cow; they don't raise cattle.
Q. You said it would be too high. Do you know the relative price of malt¥
A. Well, I think you pay about $1.60 a bushel-

By the Court : If you know state it.
A. Through the -mountainous sections they pay anything
from $10.00 to $15.00 a bag, three bushels in a
page 110 ~ bag.
Q. Do you know of any arrests made on S. W.
Shiveley's property?
A. Yes, sir.
Q. For violations of the prohibition law?
A. Yes, sir.
Q. Will you tell the Court what they were?

Mr. Chitwood: I object.
Q. When"?
A. On November 11th, 1924, we arrested Walter Edwards
and this Sigmund boy the day before the 11th of November, ·
.1924; we had him to come to Rocky Mount on that day and
.Tudge Dillard was holding court on Armistice Day and this
boy had been to France and Judge Dillard turned him loose
on a $5.00 fine. Mr. Shiveley paid the fine in the clerks office
at Rocky Mount.
Q. As a relative distance from his house how far was it?
A. About 100 yards from Shiveley's residence.
Q. What was?
A. The .still that we arrested these boys at.
Q. Was it in sight of the house?
A. No, you couldn't see it for the bushes .
. Q. Were there any tracks leading from the house in that
direction?
A. This boy Walter Edwards at that time was living in
the residence with Shiveley. He· married after that and built
a little house down between his house and where this still
was.
Q. Did he continue on Mr. Shiveley's place after his arrest 7
A. Yes, sir.

lOO
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Q. Do you know how long a time 1
·
A. Several years. We would pass by there and
see him.
"
Q. Did you make any other arrests on Shiveley's placeT
A. Out at his old place-

page 111 ~

Mr. Chitwood: ·I object to that unless Shiveley was living

at the old place at the time the arrest was made.
Q. When was that T
A. He was living there at that time.

By the Court:
.
'Q. He was there and you all instead of arresting Shiveley
with all this information you arrested another man and fined
another manY
A. Shiveley wasn't at the still; these two boys were work-.
ing the still.
·
Q. You say Shiveley was at the still f
A. He wasn't.
·
·
.
Q. I say you didn't arrest Shiveley, but arrested these other
·people and had one of them fined $5.00 and that was paid by
Shiveley¥
A. Yes, sir.
_
Q. And Judge Dillard· didn't fine the other boy f
A. No, sir.
Q. And you didn't arrest Shiveley on all this information?
Why didn't you arrest Shiveley with all this inforn;1ation T
A. The Commonwealth's Attorney in Franklin CountyQ. Why didn't you arrest him; swear out a warrant T
A. The Commonwealth's · Attorney don't allow you to dq
that. · You can't make a case in the Franklin County court
if the man is on the land and catch him at the dispage 112 ~ tillery you can't convict him unless· you see him
working.
By Mr. Gibson:
Q. When was it you made the arrest on this other place?
A. We cut stills on the old place several times. ·

By the Court:
Q. Have you raided everybody in Franklin County because
I understand most of them are bootleggers Y
A. Most of them are, except Dr. Beckham, the preacher.

•I
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By Mr. Gibson :
Q. What was the size of his old place 1
A. He had about 150 acres of mountain land.
. Q. How many times did you say you cut stills on it~
A. Several times.
·
·
Q. What do you know as to Mr. Shiveley's financial condition?
Mr. Chitwood: I object to that.
The Court: -I don't see the relevancy of it.
Mr. Gibson: I withdraw it.
CROSS EXAMINATION.
By Mr. Chitwood:
.·
.
.
· Q. You spoke of the necessity of having malt in order to
produce the germination in the meal from which corn whisky_
is made.
A. Yes, sir.
Q. What .is the percentage of home-made malt and commercial malt used for that purpose in that section of the country¥
A. The same thing.
page 113 ~ Q. I mean which is used more, the commercial
malt or home-made malt T
A. Commercial malt.
Q. Used more?
A. Yes, sir.
Q. Won't sugar also produce that same result¥
A. They use the sugar after they use the malt.
Q. They can easily purchase that T
A. Can I explain it. At first they take the meal-rye and
the malt and after they make this first run of liquor they call
it out of the rye meal and malt and then you put a bag of
sugar back in this and in two or three days they will fer, ment again and they would redistill that. They use the sugar
the second time.
Q. Will not commercial yeast produce the same result as
the malt?
A. No, sir, you have got to have the malt and yeast both.
Q. Now you spoke of having made seizures on S. W. Shiveley's mountain land and said he had about 150 acres. Do
you know that land is Mr. Shiveley's or is that just hearsay
on your part?
A. That is his land; it had to be his.
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Q. These distilleries you seized on this mountainous tract
of land they weren't within his view, were they?
A. No, sir, you couldn't see them.
.
Q. Isn't it a fact that it is not only frequent but customary
for the blockaders in that section of the country to go on
somebody else' land to run distilleries?
·
A. Well, sometimes they do.
Q... Don't they do it right frequently?
page 114 ~ A. They don't care anything about it.
Q. Don't they frequently· go on somebody
else' land?
A. ·Sometimes, yes, sir.
Q. The distillery is often on another man's land?
A. Yes, sir.
·
Q. And don't they do that to evade the law?
A. Yes, sir. ·
RE-DIRECT EXAMINATION.
By Mr. Gibson:
Q. You say very often one person will operate a still on
another man's .land?
. A. Yes, sir, in Franklin County.
. Q. Is it customary for them to do it without the knowledge of the land owner or with his knowledge?
A.. The ·owner knows it all right.
Bv the Court:
·Q. How do you know that? We are not going into the
realms of fancy.
A. Can I explain it? They have a phone line up there
andQ. Are you· just guessing now or do you know?
A. I know.
Q. Do you know that the man who owns the land and a
still is found on there that he knows? Suppose it is Mr. Chit-·
wood, that he owns the land; if you find a still on Mr. Chitwood's place tha.t he knows the man he finds at that still
is operating the still on his land?
A. They have a phoneQ. Do ·you know that?
A. Yes, sir.
Mr. Bazile: Let him explain how he knows it.
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The Ceurt: I don't want any explanation from
a man who expresses views of that kind. I don't
think anybody could know that. I have tried hundreds of the cases.
pag-e .115

..

~

By Mr. Gibson:
Q. How do you explain that statement, Mr. Stutz?
A. The deputy sheriff in Franklin County was an old prohibition officer, Government officer, while I was .in the service.
We go over in'these mountains and go to his home to spend
the night. They have one phone line that goes in there to
this man's house and then to the next man's house, all in one
link, ring two rings for my house, three for somebody else,
and you can: raise the receiver and hea.r. They will go to the
phone and say, "Look out; the officers are over at the Smith's
tonight; you better tell so-and-so", and they will phone
around over the county.
By the Court:
.
Q. Is this just a story you are now telling or an actual
fact?
·
A. A fact.
By Mr. Gibson:
_Q. Would you be present and listen in on these conversations?
A. Yes, sir.
Q. And you· heard those conversations yourself?
A. Yes, sir.
.
Q. And it is upon that information that you base your
statement?
A. Yes, sir.
Q. That wouldn't apply to Mr. Chitwood 7.
A. No, sir. Dr. Beckham there-Dr. Beckham
page 116 ~ will tell you the same thing.
Q. There are a great many places the owners
of which do not have such a reputation about whom you
wouldn't make that statement?
A. Certainly.
Q. But there are others about whom you would make the .
statement upon facts which were brought to your attention?
A. Yes, sir.
RE-CROSS EXAMINATION.
By Mr. Chitwood:
Q. Let me ask you-you know, as a matter of fact, that
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several stills have been found on the mountain west of Roanoke?
A. Yes, sir.
.
Q. You know, as a matter of fact, that mountain is owned
.
by Williams Watts Y
A. No, sir, I don't lmow it,
,
Q. Have you any idea the owner of that mountain knew
those stills were on that place Y
A. No:, sir..
Witness stood aside.
A. L. EDMONDSON,
a witness introduced in behalf of the defendan(, being first
duly sworn, testified as follows:

•

DIRECT EXAMINATION.
.By Mr. Gibson:
Q. Where do you live 'l
page 117 ~ A. Franklin County.
Q. What place Y
A. Rocky Mount.
.
Q. For what length of time were you a prohibition inspector!
A. Well, sir, I was in the Federal service under Wilso-n's
administration and I was.with Colonel Saunders about a year
and a half.
.
·
Q. What is your position now'l
A. With the Motor Vehicle Commissioner.
. Q. Beginning with 1922 did you seize any malt-any carloads of malt in your territory?
A. Yes, sir. ·
Mr. Chitwood: I object to the seizure in 1922.
The Court: I think that is prior to this one.
Mr. Chitwood: This happened in 1925..
Mr. Gibson: It is for the purpose of showing the general
conditions of that county, the fact that malt is shipped in
and seized and it is notorious that malt is seized.
· The Court: It is only a question of law, as I understand
it. I don't see the good of this testimony, but the objection
is overruled.
·
·'·.-.. -........_.. :....._·:
.
;··

Q. Did you seize any malt in 1922 'l
A. Yes, sir.

-'

.

•
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Q. In carloads?
A. Yes, sir.
Q. Where did you seize that malt?
A. Ferrum. I seized one car at Ferrum in 1923 and one
car at Philpbt in 1922.
.
Q. Did you carry any malt to Blacksburg?
page 118 ~ A. Yes, sir.
Q. Delivered it to the authorities there?
A. Yes, sir.
Q. Who signed for that malt?
A. Professor Saunders.
Q. Did he give you a receipt for it?
A. Yes, sir.
Q. How did that malt go there? Did it go under guard?
A. Yes, sir.
Q. What was the necessity for a guard?
.
A. Well, they ~teal it out if you don't have a guard. We
had stolen a carload of malt previous to that.
Q. What railroad company carried it there?
A. Norfolk & Western .
. Q. Did you make application for permission to go along
with the carload of malt?
·
A. Yes, sir.
· Q. Was it granted you?
A. No, sir.
Q. What provision was made to guard it from the point
you sei~ed it to Blacks1J~rg?
A. The officials told me they would have one of the Baldwin men escort it.
Q. Did they do it?
A. Yes, sir.
Q. Did they go all the way with it?
A. They went to Christiansburg.
Q. But didn't go all the way?
A. I don't think they did, no, sir.
.
Q. Do you know of any carloads of malt that were shipped
anywhere in that vicinity that were recaptured
·
page 119 ~ after they had been seized?

Mr. Chitwood: I object to that.
The Court: I am going to sustain the objection as 1iot
being relevant to this case.
Mr. Gibson: We want to get it in.
The Court: Put it in afterwards.
Q. Do you knowS. W. S'hiveley?
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A. Yes, sir.
Q. Do you know his general reputation as -a violator of

the prohibition law in the vicinity in which he lives or did
you know it in August and September, 1925?
A. Yes, sir.
Mr. Chitwood: Objection.
The Court : Overruled.
Mr. Chitwood: Exception.
Q. What was that reputation?
A. Well, his reputation was that of a bootlegger.

By the Court:
Q. Will you give your definition of a. bootlegger?
A. Well, it is one that handles liquor and meal and malt.
Q. Sugar?
A. Sugar where there is any large quantities in that
vicinity.
Q. Meal?
A. Where he handles any large quantities.
Q. -Of meal?
A. Yes, sir.
Q. That is your definition of a bootlegger, a man who sells
meal in any large quantities?
A. Not altogether. I mean when he has these caps, sugar,
malt, hugs and copper tubing, stuff like that in his store.
Q. Did you arrest everybody in Franklin
page 120 ~ County or within your terri.tory who has those
things as being a bootlegger?
A. When I find a distillery on his place and catch the man.
Bv Mr. Gibson:
··Q. I asked you as to his general reputation as a violator
of the prohibition law in August and September, 1925, in the
vicinity in which he lived and did you say you knew it?
The Court: He said he was a bootlegger.
A. Yes, sir.
Q. His Honor asked you in what respect. Now I will ask
you as to his reputation for selling malt in that community?
Mr. Chitwood:. I object to t~at.
The Court : Sustained. I won't let the answer come ih.
'
You can put it in afterwards.
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Q. I will ask you if you know whether or not there is any
such .firm doing business in that vicinity as the Otter Creek
Feed Company?
A. I do not.
Mr. Chitwood: I object to that. It might be there and
he not know it.
. The Court : Overruled.
Mr.· Chitwood: Exceptio~.

Q. You were in that vicinity for a considerable time, were
you not, at times Y
A. Yes, sir; I am in that section now.
.
Q. Now did you ever make any arrests or cut any stills on
Mr. Shiveley's place?
A. Yes, sir.
Q. At what time Y
A. Well, sir, I have cut them there for the last
page 121 } eight or ten years.
Q. On what place were they?
A. On Otter Creek.
·
Mr. Chitwood: I object to his saying the last eight or
ten years. That is too indefinite.
Mr. Gibson: I am going to try to bring it out.
Q. Where?
A. Well, sir-

The Court: You said Otter Creek.
A. That was when I was in the Federal service and then in
1922 and 1923 I cut two distilleries there at the cross-roads
where his present residence is now.
Q. Was he living there at that time Y
A. Yes, sir.
Q. When were those stills cut, if you can remember the
~eY

·

A. Well, I recollect one was cut in 1922 in the month of
September-! can't give you the exact date-and then one
cut in August, 1923.
Q. Who assisted in cutting those stills Y
A. I think some of the Federal officers.
Q. Do you know whether Edwards· was arrested there and
· the boy Sigmund Y ·
A. No;. sir, they weren't there.

lOS
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Q. I~ was another oceasion!
_
A. Yes, sir. Q. Do you know whether or not that was on his~propertyt
A. Yes, sir.
Q. Was anyone arrested at that timeT
A. Yes,. sir.
Q. Who was arrested f ·
.
A. A boy-well, he is a man; Bobbie Peters.
page 122 ~ Q. Was he bailed out t
A. Yes, sir.
Q. Who bailed him t A. S. W. Shiveley.

Mr.

Chitwood; I object to that.

Q. Within what distance of his house was that stillY'
A. Well, I should say something less than half a mile from
S. W. Shiveley's house.
· Q. Do you know for what purp-ose i:nalt is used in that section of the country?
_ _
A. It is used for making whisky.
Q. Do you know of any other use to which it is putt
A. No, sir.
Q. I will ask you whether or not when you seized stills- has
malt been found at those places- Y
A. Yes, sir.
Q. I will ask you whetlier malt has been sold or was sold
from 1922 on up publicly at any of the stores in that section t
A. No, sir.
CROSS EXAMINATION.
_ By Mr. Chitwood:
Q. When you say that yon cut a still on- the property of
S. W. Shiveley when you were in the Federal service it must
have been prior to 1917, and also in 1922 and in 19-23 when
you were in the State service do you mean that the Court
- shall. infer that Mr. Shiveley had an interest or ownership
in those distilleries f
.A. Well, they w~re on his land.
Q. Do you mean to state he was in any of those instances
guilty of violating either the Federal or State
page 123 ~ prohibition laws?
A. Well, they caught the men and he asked me
not to put them in jailQ. Do you mean to say- _
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Mr. Giboon: Let the Witness· :finish answering.
A. -until he· could go down to Rocky Mount and go on
the bond.
By Mr. Bazile :
Q. Who do you mean by
A. S. W. Shiveley.

he~

By Mr. Chitwood:
Q. Did you on any of these occasions have any warraul
issued for the arrest of S. W. Shiveley~
A. No, sir.
·
Q. Well, if he had been guilty of violating. the prohibition
law or if there had been evidence of his violation of the prohibition law you would have had a warrant issued for him,
wouldn't you~
A. That is the trouble up there now.. You can't getThe Court: If he can't catch people. I don't think he
ought to be in the business. That is my opinion.
By the Court:
Q. I want to know why you didn't have him arrested if
you think now that· he knew about this thing. Why didn't
you have him arrested~
A. Judge, the rich man furnishes the money and hires these
poor people to work them and when we catch them they claim
the distilleries themselves and the rich man pays him while he
is serving his time.
Q. You let the rich man go free and take up the
page 12.4 ~ poor man¥
· A. The poor man is working at the distillery
and the rich man gets ~he pot.
By Mr. Chit.wood:
Q. But if you had proof, whether or not he owned the distillery, thaf he owned the material or was interested in. the
distillery that would constitute a violation of the prohibition
law, wouldn't itT
A. Yes, sir.
Q. And proof of that ownership or proof of that interest
would be sufficient to have him arrested for violation of the
prohibition law¥
A. How is thatT
Q. Proof of that o'vnership or interest would be sufficient
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to justify his arrest for violation of the prohibition law,
wouldn't it?
A. Well, we never have been able to convict them.
Q. Because you don't ha,ve the proof he had any such in•
terest or ownership. Isn't that the reason?
A. Because the men would claim it themselves.
Q. I say because you never had proof that S. W. Shiveley
bad any such interest or ownership of these stills. That is
l:he reason you didn't have him arrested, isn't iU Isn't that
the reason?
A. We couldn't prove it on him, no, sir.
Q. I say you didn't have the proof of those facts, did you?
A. No, sir, not when the men claim it.
Q. You are basing your testimony here that he has the
general reputation of being a bootlegger from these circum.:
stances which you say do not amount to enough proof to
justify his arrest, aren't you Y
page 125 ~ A. Under the circumstances we couldn't convict
him.
Q. And those are the circumstances which justify you in
f:elling this Court that he is a bootlegged Isn't that right?
'rhose and the others you have just told the Court Y
A. Just as I say, he is handling all these m:aterials.
RE-DIRECT EXAMINATION.

By 1\fr. Gibson:
o
Q. Who institutes prosecutions for violation of the pro·
hibition lawY
The Court: I will take notice of that. I know something
about law; not very much, but I don't care for him to tell
me. I know what the law is as to ·who should do· it.
Mr. Gibson: He makes his reports to the Commonwealth's
Attorney and it is up to the Commonwea:Uh 's Attorney to
institute proceedings.
The Court: I understand that, but I don't understand that
he can tell me what the law is and I am not going to sit here
and listen to him, if. you will excuse me. I think I know
and I will allow you to argue it.
Witness stood aside.
Testimony concluded.
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The court further certifies that the foregoing
is all the evidence introduced by the plaintiff, as
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well as by the Commonwealth, the defendant, on the trial of
this case, and certifies that the following exhibits are all the
exhibits returned with the deposition of George J. Berger:
page 127
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PLAINTIFF'S EXHIBIT ''A'' H. S.

Columbia

Okeh

Records

S. W. SHIVELEY

Records

Dealer in
General Merchandise ·
And Country Produce
Colurp.bia Graphophones
Grand Opera Gra phophoes
Ferrum, Va., Aug. the 11th, 1925
0

The Chilton Malting Co.
Chilton, Wis.
Gentleman:Please write me latest prices on Barley Malt Del. at Ferrum, Va. B/L attached in 96 lhs. to tye bag in good sacks.
Car lots.
And Oblige.
OTTER CREEK FEED CO.
Per.
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(Signed)

S. W. SHIVELEY

C. M. Co.

Date .......... Name .......... Sheet No.
(COPY)
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August 14th, 1925.·

Otter Creek Feed Company;·
· S. W. Shively.
Ferrum, Va.
Dear

Sir~-

We beg to acknowledge receipt today of yours of August
11th inquiring for price on malt 96# to the bag, car lots,
· track Ferrum Va.
Basis the present market and subject to your wire acceptance at our expense, beg to quote you a price af $1.15 per
bu. of 34# track Ferrum, net to you, draft B/L attached~
packed 96# to the bag in 1-lOlh oz .. burlap and paper liner.
No doubt this is the ·package you desire aE! it was what we
bad shipped you previously, but should you prefer to have it
shipped in two liners the cost would be $1.16 per bu. but
believe the first package will meet your demands.
We thank you for the inquiry and hope to receive your
valued order.
Yours very truly,
CHILTON MALTING COMPANY.

GJB:LB
N. B. The above quotation is on 1924 crop barley malt.
The new crop of barley is not yet sufficiently seasoned for
us·e.
(See Manusc!ipt for Exhibit.)
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C. M. Ca.

Date •......... Name .•..•..•.. Sheet No. :......... .
(COPY)
August 18th, 1925.
Otter Creek Feed Company.
Ferrum, Va.
Gentlemen:We beg to acknowledge receipt of your wire readii1g:
"Yout letter 14th Ship 420 bags at once."
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We have entered your order and _the same will have our
prompt and careful attention.
.
Thanking you ~nd soliciting your further favors, we remain.
Yours very truly,
CIDLTON MALTING COMPANY
GJB:LB
(See Manuscript for Exhibit.)
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THE COMMERCIAL BANK
Chilton, Wis., August 26, 1925.
First National Bank
Ferrum, Virginia

We enclose for collection and credit:
Items marked X no protest.
Respectfully,
. A. C. KINGSTON, Cashier.
DraWn. On.
Otter Creek Feed X
C~mpany-BjL X

Amount
1218.64
1218.64
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Ferrum, Va., Oct. 1, 1925.

Chilton Malting Co.,
Chilton, Wisconsin.
Gentlemen:In reference to our order 'of you of 420 bag.s Malt that
was shipped by you Aug. 24th, beg to advise that up to the
present time the car has not arriv.ed. I was just wondering
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what could have happened to it. It should have arrived some
time.ago.
Very truly yours,
(Signed)
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S.

W. SHIVELY.

WE8TERN UNION TELEGRAM
Frank 12960

9:30AM:

Chicago 1.0-6-25
Chilton Malting Co
Chilton Wisconsin
Telephone conversation with Berger Seven naught thirty
nine seized by A L Calvert D~puty State Inspector Prohibition Depatrment Car sent Blacksburg Va Expect additional information for you tomorrow

a· H

KINGSBURY

CliK

Confirmation
Your letter 10/5/25 just r.eceived
CHK
page 136 ~ PLAINTIFF tS EX. '' E '' H. S.
NORFOLK AND WESTERN RAILWAY COMPANY.
Office of General Western Freight Agent
516 Marquette Building
Chicago, Ill.
October 7th 1925
In your reply refer· to file 119-W
Chilton Malting Company
127 E Main Street,
Chilton, Wis.
Gentlemen:-
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A.ttetttion Mr ·Geo J Berger
Referring to exchange of telegrams and your letter of October 5th; we are quoting below, for your 'information, copy of
letter just received from our. General Claim Agent, Mr. W S'
Battle, Jr., his :file-W-91170:''Referring to ·exchange of wires regarding l&tt.N 7039, containing malt billed to the order of Chilto·n Milling Co., notify
Otter Creek Feed Co., Ferrum, Va.
When the car arrived at Roanoke it was. seized by Deputy
Inspector Prohibition Department, A. L. Calvert, and he gave
us written instructions to forward the car to the V. P~ I. College, at Blacksburg, Va., find we complied with his request.
I can advise for your further information that our General
Attorney was fully consulted in the premises and he advised
that the car should he held as per directions of the Prohibition
Officer.
There is nothing left to do but to notify the shippers of
the seizure.';
Understand that the V. P. I., referred to above,
page 137 ~ is the Virginia Polytechnic Institute. ·
Yours truly,
(Signed)

C. H. KINGSBURY
GWFA
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And the foregoing being all the evidence and
all the· exhibits introduced on the trial of said
case, and the court having decided the case against the Commonwealth and entered judgment for the plaintiff, to which
action of the court the Commonwealth duly excepted, and the
Commonwealth having tendered this its Bill of Exceptions
No. 1, embodying all the evidence introduced on the trial of
this case and the exhibits therewith, which the court certifies
are all the testimony, exhibits and evidence that were introduced upon said trial, and prayed the court to sign, seal
and enroll the same and make them a part of the record in
this case, which is accordingly done on this the 19th day ·of
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Supreme Court of Appeals of Virginia.

June, 1929, and within sixty days from the date of the judgment of the court in this case.
·
JULIEN GUNN, (Seal}
Jud.ge.
Transcript of Record.
Teste:
Gl;\RLAND B. TAYLOR, D. C.
Fee for Transcript, $64.00.
I,_ Ga~land B .. Taylor, Deputy Clerk of the Circuit Court
of the City of Richinond, do certify that the attorney for the
defendant has had due notice of the intention of the plaintiff
.
to apply for this transcript.
Given under my hand this 8th day of August, 1929.
GARLAND B. TAYLOR, D. C.
A Copy-Teste:
H. STEWART JONES, C. C.
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