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the clerks of this court are directed not to receive or :file a
brief not conforming in all respects to the aforementioned
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The foregoing is printed in small pica type for the information of counsel.
H. STEW ART JONES. Clerk.

IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

I. L. BUCHANAN.., Appellant.,

. ·'

'V'S.

F .ANNY A. 'VILSON AND ELIZABETH G. '\TILSOK,
Appellees.

PETITION FOR APPEA.L.
To the II onorable Jud.ges of th.(3 Snpreme Court of .Appeals'
of. Virginia:
,

Your petitioner, I. L. Bnchanuon, respectfully represent$
he is aggTieved by a final order and judgment entered
in this cause hy the Circuit Court of Hanover County, on:
the :31st day of Decen1ber, 1980, wherein your petitioner wa::;
plaintiff, and Fanny .l-'1.. 'Vilson and Elizabeth G. 'Vilson wer.C.
defendants, by whic.h judgment and order the court. Rtrnek
out all of the evidence of the plaintiff, and instructed t}w
jury to bring in a verdiet for the defendants; and also yo1u·
petitioner is aggrieved by the ruling of t.hc court in .exc1n<1ing from the jury certain statements of the witnc:o-;s, .Jolm
Tignor, and CBrta.in statements of the witness, vV. rr. ,JOll(J.R.
set forth in certificate of exceptions Nos. 2 and :3 respe,"tively, and which w·ill be sot forth more in detail hereinaft~1.
You1; petitioner will be referred to hereinafter as '' Plaj))\..
tiff"
and appellees as "Defendants''.
-"'
1
,
rl'\_} A transcript of the i·ecord in these proceedings is filed ·
----..~
herewith.
th~t

STA'rE~IENT

OF CASE .

. The plaintiff pro(•eecled by. notice of n1otion again~t t!n-·
defendants for personal injuries inflicted ou him br Ra~-
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~----

--·
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rnond vVest, who it is alleged carelessly and negligently operated a truck, which was used by him, the said Raymond
\Vest, at the time of th~ acci<;].ent, as e~ployee, agent and
Rervant of the defenda"P:ts, in and ab~ut th~ busb:1:ess of the
defendants.
The pl~hiti:fl ~1ad &tarted from his hqme 2 g~ng. ~n a Vjest~r~y
directio~1, to, the ston~ at Elmput, a ~istan~e of some twQ
hundred Y3:~~ds~· After co~ng out f:t:o~ ~~s y~rd ~nd crossing the roa~ ~~d prpce~ding ~9ng tFe ~eft side Qf the road,
Ray1pond West, driving the truck coiD:ing fro~ the direction
of RichmQnd, came ~rounP. a C¥~·ve in the r~ad i~mediately
in front of the plail~tiff;s hom~e, a~d travelling 0,1~ the ~~ft
side of the ro,a~l, th~t ~s, the. i~~side qf the curve, follow-:
ing the pl~iuti:ff, ran ~nto the. pl~int~ff within ~ short distance of the curve o.n the le.ft side o,f the ro,ad, knocking
him into. the gutter or pitch on the side of the road, break~
ing both bones of his 'eg, his shqulder a~d thu~b.
'l'he defendants conduct ~ pou~try busin~ss on their farn1
ncar Elmont, and the truck causing the accident \vas used
by them in their business.
··
In the pleadings, the defendants deny that the business
helong·s to them, and they deny that the truck w.as used by
Raymond vV est in and about their business, and alsQ deny
that the said Raymond West was in their employ.
·
The evidence shows tlui.t R&ymond "\Vest used the truck
involved in this accident regu~a~·.ly ii1 hauling. supplies froll\
the store a.t Elmont to the farn1 of the ~Iisses Wilsons, and
that he lived with l\Iiss Fanny vVilson at the farm, and that
check~ are given to him by !.Iiss Fanny 'V~lspn payable t~
him, which he cashes at the store.
P. -!2 of the reeord, Testimony of Edward, Gohb.
Q. Do you cash checks and have you been cashing checks
for R.avmond "\Vest
A. Yes~ sir.
Q. Since Novmuher, 1929, or as far back as November.,

1929T
A. I wouldn't like to say that whether I have o1· not. I
have eashed cheeks for him.
Q. vVho were those clwcks given by1
A.. Some given by J\fiss Fanny vVilson.
Q. Do you· know \vhether or not they send him down to.
your store after supplies and merchandise a·nd thing·s of·
that kind? Does he come after them f
A..
He comes in and buys
things
sometimes.
.
•·
. ..
-. .. .. "· ·
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Q. For the place· they have!
~-

/

Yes, they have sent him down for them.

(Page 43 of record.)
By the Court:
Q. Where does "\Vest ltv~?
A. He lives with l\tiiss Fanny Wilson~
Q. In the home with her?
A. He stayed there on the place. I reckon he is in the
nome.
· Q. What is his general occupation?
A. The only time I see him is when he is driving the trucK:.
Q. Is he a public worker?
-A-· No, I don't think he 'vor~ for anybody else.
Q. Do you know whether he hauls for anyone f
A. I have seen stuff in the truck.
Q. What stuff?
A. Feed. He comes to the store and gets feed frQ~ ~e in
the truck.

Bv l\tir. Redd :
·Q. Is he farming for himself~
A. Not as I kno'v of. I don't ·kno,v.
Q. Do you know whether or not he is working- up there on
this place that Miss Wilson owns?
A. Well, I see him driving the truck and gqi!1g· ha:ck f.\,nd
forth to the store.
·
Q. Is that the truck they lu~.ve m~d user
A. Yes.
Q. Their truck~
A. Yes~'~

P. 45. Cross Examination.
Q. You have cashed checks he l1as brought in there?
A. Yes.
Q. You don't know whether you cashed them for him or
somebody else 1
A. No·; they were made payable to him.''

The evidence also shows that T. Leitch Laneaster is Secretary and Treasurer of the Poultrymen's Association at El~nont, ~~d as such he buys .and delivers supplies tq the ~e~-
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hers of the association, and that he has delivered poultry
supplies to Raymond West for the Misses Wilsons, and that
the supplies were .paid for at the time by Raymond West with
checks signed by ~!iss Fanny A. Wilson.
P. 50 of record, Mr. Lancaster's testimony.
Q. Have you· any official position in the Poultrymen's
. Association t
A. Yes.
Q. Will you tell 'vhat it is?
A. Secretary and treasurer of the Poultrymen's Association.
Q. As such do you buy and deliver the supplies of the Association to the customers Y
A. I do.
Q. Have you ever qelivered any to Raymond West for the
Misses Wilsons t
A. Yes, sir.
Q. When paid for whose checks paid for itf
A. Their checks come signed Fanny A. 'Vilson, I think.
Q. Have you ever received any checks signed George ""\Viison¥
A. Not for a year.
Q. When Raymond came what did he come and take that
stuff back in Y
·A. A runabout.
Q. Automobile Y
A. Yes.
Q. A sort of truck f
A. Yes, automobile.''

The uncontradicted evidence is that these supplies IulYC
been bought by Miss Fanny Wilson, one of the defendants
in this case for a year and a half or two years, prior to
the date of the accident.
·
Page 53 of record.
'' Q. You have been getting checks fr01n l\£iss Fanny "\Viison since approxi.mately what date, do you recall·¥
·
A. I reckon two years; possibly a year and a half. I
couldn't tell you exactly what time they started, but I kno'v
abou~-I ·would say a year and a half-.''

The evidence also show·s that Dr. A. C. R.ay w·as called

I. L. Buchanan v. F. A. Wilson and E. G. Wilson.
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to set a broken arm of Raymond West, and that the bill was
paid by Miss Fanny Wilson, or one of the 'Vilsons.
·
Page 33 of record, Dr. A. C. Ray's festiluony.

''Q. Do you know Raymond "\Vest who works for the Misses
\Vilsonsf
A. I don't know him.; I have met him.
Q. Didn't you set his arm for him?
A. Yes, sir.
Q. Who paid for thatf

•

..

A. As far as my memory goes, I think it was Miss FannY'
Wilson. It was one of the Wilsons.
Q. Paid you for your attention to Ra.ymon<l" 'Vest'1
A. Yes, sir.-"

of

At the time
the accident the truck
-'\Vilson farm loaded with feed.

'~as

on its way to the
·

Page 17 of record, I. L. Buchanan's testimony.

"Q. Do you know what he had in his truck at that tin1e1
A. Not exactly. He had feed of some sort.
Q. You say he had bags of feed in his truck'¥
A. Yes, sir.' '
From the foregoing extracts from the evidence, we thin]{
it clearly appears that Raymond \Vest on the day of the
accident, was an employee of the ].\Esses Wilson; that they
paid his salary in checks, which checks he cashed at the
store of Edward Cobb;· that they paid the doctor for setting
his arm; that they were in the habit of sending Raymond
West to the store for supplies 'vit.h the truck inYolved iu
this accident; that they also sent him to ~Ir. Lancaster's
with this truck for the purchase and hauling of supplies
for the poultry business, which supplies were paid for by
Raymond \Vest with cl1eck of Mjss Fanny vVilson, and that
the truck '""as regularly used in and about their hnsi.ness,
and at the time of the accident the said truck was used by
the said employee loaded with feed going to the poultry
farm, and on a motion to strike, every inference which can
properly be drawn from tl1e evidenc.e in favor of the plain~i:ff should l>e drawn, and that not only is the inference one

6
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which w·e might say is conclusive, it is certainly one whicl1
the jury have a. right to pass on, and in view of the facts
detailed, we respectfully submit that the evidence of W. T.
Jones (pp. 62 and 64 of the record), testifying as to the
statement made by Raymond West that he was working for
Miss Wilson, was admissible, a.nd that his testimony on that
point should not have been excluded from the jury, and that
the court erred in excluding it.
P. 64. "I said, 'Who do you work for?' He said, '~iiss
Fanny vVilson '. 'rhen I again offered to drive the car home,
.and. he said he could drive it himself.''
Jones' evidence shows that the statements were 1nade by
Raymond West within about thirty yards of the place where
the accident occurred, and ·was ma.de within five minutes from
the time the accident occurred; tha.t Raymond West fainted
momentarily and came too; and within five minutes after
the accident, and within thirty yards of the place of the accident, m·ade the statement that he was workin,q for Jfiss Fanny
Wilson. Jones offered to drive the truck home for Raymond West, but the offer was declined. This evidence is
admissible not only beca.use it is a part of the res ,qestae,
but also because it is a well settled rule of law that when
evidence bas a tendency to prove agency, or the evidence is
sufficient for the jury to infer agency, that the declarations
and statements of the agent himself are admissible as evidence in corobora tion.
Judg·e Holt., in the case of Royal Indemnity Cmnpany vs.
Hook, decided J anua.ry 15th of this year, says:
''Agency may he proven in many ways, among them by the
testim.ony of the agent himself, and when from extrinsic
st;>urces a. pri1na fa.cie case is made out, thG agent's own declarations a.nd admissions become competent. Frequently it
i.;;, and of necessity has to be, established by circumstantial
evidence. ''
The courts of other states as also text writers fullv sustain
the above.
·
)Iechenl on Ag-ency, p. 215, Sec. 299.

''It may be said in general terms, however, that whatever
e-videnc.e has a tendency to prove the agency is admissible,

I. L. Buchanan v. F. A ..Wilso11; and E. G. 'Vilson.
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even though it be not full and satisfactory, as it is the province
of the jury to pass upon it. So if evidence has first been
introduced tending to prove the agency or to make out a
pri1na facie case thereof, the admissions and declarations
of the alleged agent, if otherwise competent, may then be
shown, and the whole case passed on by the jury.''
Robinson vs.

G1~een,

148 Ala. 434.

P. 441. "If the fact of agency rests in parol or it is to be
inferred from the conduct of the principal, and there be evidence tending to show the agency, the acts or declarations
of the agents are admissible in evidence and the jury must
determine the fact of agency vel non." (Martin <t Co. vs.
Brown, 75 Ala. 447; Reynolds vs. Collins, 78 Ala.. 97; G·ibson
vs. Snow, 94 Ala. 346.)
National Mechanics Bank of Baltirnore vs. National Bank
of Baltimore, 26 Md. 5.
1. Syl. "The declaration of a broker or of an agent are
not pe·r se evidence of agency,. but when evidence of facts
tending to show that the relation of principal and agent
existed has been offered directly or circumstantially, it is
then the province of the jury to determine whether there is
such proof oft agency, as to make the declarations of the supposed agent binding on the principal''
2 Syl. ''The declarations of an agent are not admissible
to bind the principal until the agency is established, but when
there is evidence of agency, although not full and satisfactory, such evidence should be ~uhmitted to the jury who
are the exclusive judges of its weight.''

3 Syl. "It is not the province of the court to determine
the question of agency vel non, but to decide whether there
is any evidence tending to prove agency.''

Cent-ral Pa. Tel Co. vs.

Thompso·1~,

112 Pa., p. 118.

2 Syl. '' 'Vhere some evidence of agency has been given,
it is competent to give in evidence acts and declarations of
the alleged agent, respecting the subject matter of his authority.''

---------------------
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Henderson vs. Kan. City, 177 Mo. 477.

P. 489. "In view of the introduction of ordinance numbered 8776 relating to the control and management of the
water works, and the provision in that ordinance for the employment of oilers and wipers by the board of public works,
and the uncontradicted evidence of S'upt. Longwell that the
said board did hire them, and the proof that-Henderson was
working under Chapman, the engineer, and was paid 'vith
city 'varrants, it would seem that the objection to plaintiff's
first instruction on the ground that there was no evidence
to sustain tl:),e allegation of employment of plaintiff, was inadvertently made. The evidence was amply sufficient that
plaintiff ·was lawfully employed by defendant.''
Bruist vs. Guice, 96 Ala. 255.

P. 258. ''The correct rule is this. If. there be no proof
whatever tending to· prove the agency, the act may be excluded from the jury by the court; but if there is any evidence tending to prove· the authority of the agent, then the
act cannot be excluded from them for they are the judges
of the ·weight and sufficiency of the testimony.'' In Mechem
on Agency, Sec. 106, the rule is stated thus: "Where, however, the authority was not conferred by written instruments,
and the facts are in dispute it is for the jury to determine under proper instructions from the court, not only
whether an ageney exists, but if so, what is its nature and
extent. It is impossible to lay down any inflexible rule by
which it can be determined what evidence shall be sufficient
to establish an agency in any given ca:se, but it ma.y be said
in general terms that whatever evidence has a tendency to
prove the agency is admissible, even though it be not full
and satisfactory, as it is the province of the jury to pass
upon it. So, if the evidence has first been introduced· tending to prove the agency or to make out a prim. a facie .case
thereof, the admissions and declarations of the alleged agent
if otherwise competent, may then be shown, and the whole
case passed upon by the jury." The rule as above announced
is amply supported by authorities. Ma·rtin, D'U'ntee and Co!Jnpa;n,y vs. Brown Shipley a·nd Com,pwny, 75 Ala. 442; Tallatle,qa Ins. Co. vs. Peacock, "67 . .1\.la. 253; Gim:mon vs. Terrell,
38 Ala~ 208; McClung vs. Spotswood, 19 Ala. 165; The N ational Mecha-nics Bank vs. The National Ba·nk, 36 Md. 5;
The Cent-ral Penn. Tel and Supply Co. vs. Thompson, 112
Penn. St. Rep. 118. ''

I. L. Buchanan v. F. A. Wilson and E. G. Wilson.
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Stewart vs. Climax Road Machine Company, Appella1tt1
200 Penn. State Reports, p. 611•

•
"At the trial it appeared that the Climax Road Machine
Company had a contract 'vith the Rittenhouse Quarry· Company to construct for the· latter a stone crusher with bins.
The plaintiff, Stewart, constructed the bins under an arrangement with W. S. Farrell. Plaintiff claimed that Farrell was
the agent of the defendant in making the contract with him.
Plaintiff offered to prove over objections and exceptions,
various declarations of Farrell tending to show his agency.
The objection was overruled and the evidence admitted.
Plaintiff then produced other independent evidence tending
to establish the fact of agency. Plaintiff also offered over
objections and exceptions to prove declarations of the officers
of the company made after the date of the contract tending to show that they regarded Farrell as the agent of the
company. Tl1e objections were overruled, and the evi~ence
admitted.
Judgment affirmed."
Petitioner respectfully submits that these authorities amply
sustain his position not only that the statements of Raymond
West should not have been excluded, but that the other evidence in the case as well as his, sho,vs that he was the agent
and servant of the defendants at the time of the accident,
and was in and about their business at that time.
We also respectfully submit that the court erred in exeluding the evidence of W. T. Jo~es, because it was a part of
the res gestae. As before stated, .Raymond vVest made the
statement that he was working for Miss Wilson, within thirty
yards of the place where the accident took place, and within
·five minutes after the accident had taken place, and the court
held that because Raymond "\Vest had fainted momentarily,
and recovered con·sc.iousness, and then made the statement.
that he was working for Miss Fanny Wilson, that it was not
a part of the res gestae.
The rule is too well established that if a statement. is made
under the immediate spur of the main fact and bears no
evidence of reflection or deliberation or calculation on the
part of the actor, and appears to· have been mad~ spontaneously, ~tis res gestae.
. ·
Raymond West followed the parties bringing ~Ir. Buch-

to
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annon from the road into his house, and fainted, and on regaining consciousness made the statement .

.A.1nbrose vs. Yo·wng, 100 W. Va. 452.
P. 458. (3) The traffic officer, J(erns, testified that James
Young who \Vas driving the car, told him on the night of
the accident and at the place of the aceident, within about
:fifteen or twenty minutes after the collision that he (Young) .
was driving at the rate of forty-five miles an hour, 'vhen he
came over Buller Hill which was about an eighth of a mile
from the place where the cars collided.
J(erns was there in performance of his duty as traffic officer and endeavoring to fix the responsibility for the accident.
Young was also still on the scene. "This statement of Young
appears to have been a spontaneous undesigned and illustrative incident and part of the litigated act. 'l"hese are the
tests of admissibility under the res gestae rule.''
The car was driven by Willium Young, a sixteen year old
son of" the defendant.

Strutcher vs. O-il Co·ntpany, 81

vV.- Va. 587.

P. 598. ''On the trial of the case the plaintiff introduced
a witness, Lucy Boord, who said she 'vas the first person to
reach the plaintiff's decedent after his injury. She testified
that when she reached him, he was unconscious, that after
rubbing his face and the back of his head with her apron
which she had moistened in the creek nearby, he regained
consciousness; that in1media.tely upon regaining consciousness, he exclaimed, "Oh, God, do I have to dieT" The witness thereupon asked him if he knew what hurt him. to which
he answered, ''That hurt me. It struck me in the back.''

•
"It will be observed that be made this statement irnmediately upon recovering consciousness in answer to an inquiry as to what caused his injury. He had had no opportunity to formnla:te any story, and his exclamation seems to
have been a spontaneous outburst in answer to the most
natural inquiry that would come to the witness under the
circun1stances. The general rule of course exe.Iudes the in-:
troduction of hearsay evidence, but there is a well recognized exception to this rule, in the case of statements which
are treated by the CO!trt as parts of the main t.ransactiQn,

I. L. Buchanan v. F. A. Wilson and E. G. Wilson.
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which are presumed to be uttered by the party making them,
while still under the influence of the particular tran~action
sought to be proven.''

•

•

•

•

P. 601. "This declaration it seems to us comes clearly
within the rule permitting the introduction of such declarations as part of the res gestae.''
We further submit that the court erred in excluding the
evidence of John Tignor, 'vho testified that Miss Lizzie Wilson, one of the defendants, told him that everything was
turned over to Miss Fanny Wilson, meaning thereby that the
business belonged to and was run .by Miss Fanny Wilson.
This was an admission by one of the defendants and was
relevant, and we submit should not have been excluded.
We further respe<;tfully submit that the court erred in
striking out the evidence of the plaintiff, and directing the
jury to find a verdict against the plaintiff, be~muse the facts
shown in evidence were such that the jury might reasonably
conclude that Raymond West at the time of the accident,
was in the employ of the defendants, or at least one of them,
and was hauling a. load of poultry feed home for the Miss
"'\Vilsons, and that his carelessness in driving on the wrong
side of the road with a truclt with bad brakes 1 was the proximate cause of the accident, that is, that he was their servant
and employee, and that his negligence and carelessness at the
time of the accident was the cause thereof.
The evidence introduced was relevant, a.nd that being the
case, the court erred in striking same.
Burks Pl. and Pr. 2nd Ed., p. 470.
''If evidence is relevant to the issue, although entitled
to but little weight, it is generally admissible, and a motion
to reject when offered, or. to strike it out after it has been
received, is inapplicable. If relevant, but not deemed sufficient to maintain the issue joined, the opposing party should
demur and not move to strike out. Such, at least, is the Virginia doctrine, which holds that a motion to strike out is
not equivalent to demurrer to the evidence. A somewhat
different rule, however, seems to prevail in West Virginia;
'vhere it is held that a motion to exclude the evidence of the
opposing party is equivalent to a demurrer to such evidence,
at least, as to tl1e rule of construing it.''

12
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Southern Railway Co. vs. Cooper, 98 Va. 299.
P. 302. ''After the evidence for both plaintiff and defendand-had been introduced, plaintiff in error moved the court
to strike out all the evidence introduced by defendant in
error, on the ground that, admitting every allegation therein
proved to be true, it made no case against it, which motion
was overruled, and an exception was taken, which constitutes
· the first assignment of error relied on here.
The exception is not well taken. Under our practice, the
only mode of taking away from the jury the detennination
of the weight to be given to evidence is by demurring to it.
A motion to strike out is not equivalent to a demurrer to
the evidence, as counsel for plaintiff in error contends, citing
Fowlkes vs. Southern Rtuy. ·Co., 96 Va. 742. The decision
in that case only recognized and applied the universally admitted law that the court determines whether evidence is
admissible or not, and, in the exercise .of this function, admits or excludes it, on objection to it when offered, or on
motion to strik~ it out, if it has been improperly admitted~"

Earl Green, etc., vs. S1nith, 153 Va. 675.
P. 679. (3-4) ''A motion to strike out all the evidence of
the adverse party is very far reaqhing an& should never be
entertained where it does not plainly appear th~t the trial
court would be compelled to set aside any verdict for: th_e
party whose evidence it is sought to strike out. A motion
to strike out all the plaintiff's evidence is closely analogous
to a demurrer to the evidence by the defendant; but with this
important difference, that upon an adverse ruling by tl1e
court the defendant is entitled to have submitted to the jury
both the question of the plaintiff's right to recover and the
measure of recovery, while a demurrer to the evidence finally
. takes away ,from the jury all consideration of the plaintiff's
right of recovery and submits it to the court.
(5) In considering a motion to strike out all the plaintiff's evidence, the evidence is to be considered very much
as on a demurrer to the evidence. All inferences which a
jury might fairly draw from plai.ntiff's ~ridence must be
drawn in his favor; and where there are several inferences
which may be drawn from the evidence, though they may
differ in degree of probal1ility, the court must adopt those
most favorable to the party whose evidence it is sought to

I. L. Buchanan. v. ·F. A. ·wilson and E. G. Wilson.
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have struck out, unless they be strained, forced, or contrary
to reason. ' 1

Powell

v~.

Love, 36 W. Va. 96.

P. 97. "We see no error in the refusal of the court to
strike out the plaintiff's evidence, because to say' the least
there was evidence before the jury tending to sustain the
plaintiff's demand, rendering it proper that a jury shou~d
pass upon it.''

Coulter vs. Blotchly, 51 "\V. Va! 163.
3 Syl. "When in a trial before a jury there is any evidence
tending to sustain the ·plaintiff's demand,· the court should
not strike out the evidence."

Estep vs. Price, 93 W. Va. 82.
Price, the defendant, was engaged in con.structing a county
l'oad, and employed plaintiff and sent him to help cut a tree.
When he got to the tree, two other men were sawing into
the tree. Plaintiff started sawing, and one of the men who
had been sawing began cutting the opposite side of the tree,
when the ax used flew off the handle and injured the plaintiff.
P. 83. "This axe and its unsafe condition furnishes the
central theme of controversy. It appears that defendant did
not furnish the axe, and did not know it was there until
the injury was received. It was owned hy Justice, who lived
three or four hundred yards away from the tree, where it
was used by him in chopping wood and was kept in his corn
crib."
Justice did not know nor does it appear how the axe got
there.
P. 84. "Defendant dfd nob know where the axe came from,
or how it got there.''
He had directed a small poleaxe on the steam shovel to
be used.
''There is some conflict in the evidence as to whether the
plaintiff and Zornes took· the axe to the tree with them or

14
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'\\rhether it was already there '\vhen they arrived. t) * •
''Evidently the court struck out the plaintiff's evidence on
the theory tl1at the defendant had not furnished the double
bitted axe, but that some of his employee~ had procured it
without his instructions, and he was not responsible for its
presence or defects.''
''Was the evidence sufficient to make out a case for the
Jury?"
"This is the sole question for decision. The rule is ·fairly
'veil stated as follows:
~ " If in any possible view the evidence a ve'fdict would
be s~cstaJined i1t favo'f of the plaintiff, the court ttnay not imstr·uct in favo1 of the defend(llnt, al.tho~tgh the seeming p'repmulerance of the evidence is 'With him.'' (Italics mine.)
4

P. 86. ''Defendant knew nothing of the double bladed axe,
how it got there or 'vhence or by 'vhat agency it came; but
the jury could reasonably infer that it was brought there by
someone undisclosed who had authority to do so. Who was
in immediate charge of the force of hands engaged in cl~a.r
ing the grade is not disclosed. Some preparation was made
by someone for cutting and removal of this large tree, and
presumably by one in authority. The jury could also reasonably conclude that the small poleaxe which had been used on
the steam shovel was not a sufficient tool with which to notch
this large tree; that there was negligence in not supplying
necessary and sufficient tools. The question of negligence on
the part of the fellow servant, Burks, in using a defective
tool,· if be knew it was defective, or should ha.ve known,
was a. jury question. Whether it had been cut by Burkes
with the defective tool before their arrival, or by someone
else, and opportunity afforded to detect its looseness on the
handle was a. question which would address itself necnliarlv
to a jury.''
·
P. 87. "The judgment will be reversed, the verdict set
aside, and tl1e case remanded for a ne'v trial.''
Raymond West on the da.y of the accident was driving a
motor truck with bad brakes.
He was running on the left side of the road.
He was running so rapidly that he could not stop, and
s·truck the plaintiff so hard that he knocked him into tbe
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gutter on the side of the road, breaking both bones of his
leg, his shoulder and thumb.
He w'as driving the truck used by the defendant in hauling supplies from the store at Elmont to the farm of defendant.
·
The same truck wa.s used by the defendants in hauling
poultry supplies to their farm, which supplies were delivered
to Ra:ymond West by the Secretary~Trea.surer of the Poultry
.A.ssoc1ation.
These supplies were paid for by check o£ lVIiss Fanny
Wilson.
,
Raymond West cashed his own checks at the Cobb store,
·
given to him by Miss Wilson.
Dr. Ray was called to set Raymond West,s broken arm,
and was paid for it by Miss Wilson.
The truck was loaded with sacks of feed and was on
the way to the Wilson farm at the time of the accident.
Raymond West said he was wotlring for Miss Fanny Wilson.
Can any inference be drawn other than that Raymond
West was the agent and servant of the defendants at the
time or the accident, and was hauling poultry feed to their
· farm for them, and that his negligence a'lld carelessness
caused the accident t
For the errors assigned, petitioner respectfully prays that
he be granted a writ of error, that s.ztpersedeas be awarded,
and that the action of the trial court in excluding from the
jury the testimony of John Tignor and W. T. Jones, as set
forth in certi:fica tes of exceptions Nos. 2 and 3, be reviewed ·
and reversed, and that the final order and judgment of the
trial court .striking the evidence of the plaintiff, and instructing the jury to bring in a verdict for the defendant, be re'\Tiewed and reversed.
And your petitioner further avers that he has on the 25th
day of April, 1931~ delivered in person to J. L. Landrum, attorney for defendants, a copy of this petition, and your
petitioner adopts this petition ns his brief, and counsel for
petitioner waive their rights to make oral argument on this
petitiou. ·
·
Respectfully submitted,
I. L. BtJCHANAN,
By Counsel.
H. C. REDD,
Counsel for Petitioner.
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We, the undersigned counsel, practicing in the Supreme
Court of . Virginia,
.
do certify that in our opinion the ruling
.of the trial court in excluding from the jury the evidence of
John Tignor and W. T. Jones, as set forth in Exceptions
Nos. 2 and 3, in the petition, and the ruling and order of
the trial court in striking the evidence of plaintiff, and instructing a verdict for the defendant as complained of in
the foregoing petition, is eiToneous, and should be reviewed
and reversed by the Supreme Court of Virginia.
I

•·

H! C. REDD,
WM. E. CR.AWFORD.

Received April 25, 1931.

H. S. J.
Writ' of error and supersedeas awarded.

J nne 12, 1931.

Bond, $300.

Receive? June 15/31.

H. S. J.
VIRGINIA~

In the Circuit Court for Hanover County.
Pleas before the Circuit Court in and for the County
·of Hanover.
Be it remembered that heretofore, to-wit: July 5th, 1930,
there was filed the following notice:
Virginia:

In the Circuit Court of Hanover County.
I. L. Buchanan, Complainant,
vs .. '
Fanny A. Wilson a.nd Elizabeth G. Wilson, Defendants.

To Fanny A. Wilson and Elizabeth G. Wilson:
TAI{E NOTICE that I shall on ~[onday, the 15th dax of
September, 1930, at ten o'clock A. M. or as soon thereafter
as I may be heard, make a motion before the Circuit Court
of Hanover County, in the Court Room,. at the Court House

I~

L. Buchanan. y.;·F.:~~

WUso~1.

and.E. G, Wilson.
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pf: said _co:tn~ty, for a. Judgment against you, and ·each of yo~,
for the sum of Fifteen Thousand Dollars ($15,000.00), for
this, :to-,vit: . ,
·o
.

.

•

,f

I

.

1

'

Jo

I

'.

0

•

;

.,

;. ··That heretofore, to-,~it, on the 13th. ·day of Novemb~r,
1929, you .and b,oth. of you were the joint o.wners and occupiers of a. farm in Ashland .Distriqt Qf Jlanov~r County,
Virginia, near '\Vynn·;s Church, ln~own as ''Rock Springs'.',
'vhich was devised to you by Mary F. Wilson. by her.Jast will,
dated January 3r~, 1Q16, and probated·on January 19th, 1921,
and recorded in the ClerJ\. 's. OffiGe of. Hanover County in W.
~. 3, p. 9, l}nd that 'vhilst you were such owners·
page ~ ~ and occupiers of said farm you ran, operated and
·
.. managed said fa.rm, a.nd in the running operating
and management of said, farm, used a certain automobile
t;uuck, and mnployed certain hands. and employees, ·among
·whom was a certain Raymond West, and it ·was your duty
jn employing servants and agents to use. and run ·said automobile truck in and about your business, .to employ c.areful
~nd prudent ·drivers to run ~snme, and ,to ·keep said automo-:bile truek in proper mechanical. condition. Yet, .you carelessly ana negligently failed ·t(}. use due .and proper ·care in
employing careful and prudent drivers for said automobile
truck and carelessly and negligently· failed to keep said auto}llobile truck in proper mechanical condition, and carelessly
and negligently plaeed ~aid. Raymond West in charge of said
~utomobile truck, an.d whil~ I was walking on the left side
of; the highway or puplic road, in Hanover County, Virginia,
leading:from Kenwood M. E. Church to Elmont Station on
the ·R., F. & P. R. R.: in a Northwesterly direction toward
sajd · EJmont· station; as I had a right to do, the said Raymond West, ·your se'rvant, agent and employee, whilst in your
service··and in and about your W9rk and business, 'vas running said automobile tr:uck for you in and about your business, hauling supplies for you · a.long ·said· road in the same
, direction iu·which I was going, and did negligently and carelessly operate and run said ·automobile truck at· a high rate
of speed and on the left .side -of said road, and did care'lessly and. negligently run said ·automobile truek into, against
and· upon me, and as a direct and proximate cause and result of such .negligence ·a.nd carelessness on the
page 3 }·part of the said Raymond '\Vest; your said servant,
~.
· agent and employee, and without any negligence
p.nd carelessness-on 1ny·part, did strike and injure me, wounding .and lacerating me, breaking both bones in my left leg
below the knee, my left arm and shoulder and thumb on my

l8
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right hand, also wounding, cutting and lacerating me in
other places, greatly injuring and damaging me, and ·permanently disabling me from any ~V'Ork, labor or occupation,
.and has caused me to suffer great sickness as a result thereof, and caused me to spend large sums of money in doctor's
bills, medical tre_atment, and surgical operations, and in and
about endeavoring to be cured of the wounding, lameness,
disfigurement and disorders, and caused me great mental and
physical suffering and injury to my damage of Fifteen Thousand Dollars ($15,000.00).

COUNT TWO.
And for this also, to-wit; that heretofore, to-wit, on the
13th day of November, 1929, you and both of you were the
joint owners and occupiers of a farm in Ashland District of
Hanover County, Virginia, near Wynn's Church, known as
''Rock Springs'', which was devised to you by 1\1ary F. Wilson, by her last 'viii, dated J anua.ry 3rd, 1916, and probated
on January 19th, 1921, and recorded in the Clerk's Office of
Hanover County, in W. B. 3, p. 9, and that whilst you were
such owners and occupiers of said farm, you ran, operated
and managed said farm, and in the running, operating a:nd
management of said farm used a certain auton1obile truck,
which said automobile truck it was your duty to keep in
proper mechanical condition; yet, yot1 carelessly and n~ligently failed to keep said automobile truck in
page 4 ~ proper meehanieal condition, and the said truck so
used by you, in your said business, was defective in
its machinery and working parts, aand you did, use and
allow to be used the said truck in and about your business
in hauling supplies for your farm, and business carried on '
by you on your said farm, and tha.t the said automobile truck
was by reason of the defective machinery and workihg parts
of the said automobile, carelessly and negligently run into
and against and upon me, whilst I 'va.s proceeding along
the west side of the public road in Hanover County·, Virg1n1a, leading frmn l(enwood 1\II. E. Church, in a Northwesterly direction, to,vards Elmont Station on the Richmond,
Fredericksburg and Potomac. Railroad, as I had a. right to
do, and did carelessly and negligently ca.use, allo'v and permit said automobile truck, both by reason of your negligence
in allowing said truck to become defective in its machinery
and working parts, and because of your carelessness in allo,~
ing said truck to be used in and about your business whilst:
in such defective co~dition to run into, against, and upon
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me, hitting and striking me, breaking' my left leg, shoulder
and thumb, cutting, lacerating and wounding me, crippling
and disabling me, so tha.t I am not able to do or perform any
labor or. work, which injuries and woundings have caused
me to be permanently maimed, disabled and disfigured ·and
to be permanently crippled, and also caused n1e great sickness,
soreness and lameness and suffering, and caused me to undergo medical and surgical treatment, and caused me to
spend large sums of money in and about endeavoring to be
cured of said sickness, soreness, lameness, woundings, lacerations and disorders, and has caused me to lose large sums
of money, and caused me damage in the sum of Fifteen Thousand Dollars ($15,000.00).
pa.ge 5 }-

COUNT THREE.

And for this also, to-wit: that heretofore, to-wit, on the
13th day of November, 1929, you and both of you were the
joint owners and occupiers of a farm in ...1\.shland District of
Hanover County, Virginia, near Wynn's Church, known as
''Rock Springs", 'vhich was devised tq you by ~fary F. Wilson by her la.st will, dated January 3rd, 1916, and probated
on January 19th, 1921, and recorded in the Clerk's Office
of Hanover County, in W. B. 3, p. 9, and that whilst you
were such ovrners and occupiers of said farm, you ran, ope ..
rated and managed said fa!m, and in the running, operating
and management of said farm, used a certain automobile
truck and employed certain hands and employees, among
whom was a certain Raymond West, and it was your duty in
employing servants and agents to use and run said auto ..
mobile truck in and about your business to employ careful
and prudent drivers to run same, and to keep· said automobile
truck in proper mechanical condition. Yet, yon carelessly
find negligently failed to use due and proper care in employing careful and prudent drivers for said automobile truck,
and carelessly and negligently failed to keep said automobile
in proper mechanical condition, and tha.t the said truck so
used by you, in your said business, 'vas defective in its machinery and working parts, and that your agent, the said
Raymond vVest, knew that said truck was defective in its
machinery and working parts, and you did; knowing such
fact, use and allow to be used the said truck for and about
your btisiness by the said Raymond West, in and about your ·
business in hauling supplies for your farm, and business carried on by you on your said farm, and that the said auto-

• •.•
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p,age 6 ~ negligence. of the said Raymo.nd West, your agent,
·. . .
servant and employee, but. also by :reason of the d~-.
fective machinery .an_d working parts of the said automobil~,
ca:r:ele~sly .a.nd neglige~tly rl~n. into an_d ~gainst -an~ upon mei
'vhilst I 'vas proceeding _along the West side. of the pu}Jli~
road in .Hanover County,_ Virginia, .}eadip.g f:.;om E:enwood
M. JU. Church, in a North-westerly· dh~ection, towards Elmont
Station on. the ;Richmond, Fredericksburg and Potom.ac Rail:
l~oad, as I had a right to do, and .did carelessly and negligentlY.
· cause, allow and permit said automobile truck, both by reason
of the carelessness and negligence of your servant; agent
and employee in handling and opera.ting said truck, and also
in your carelessness and negligence in allowing said truck
to become defective in its machinery and working parts, and
because of your carelessness in allowing said truclr to be used
in and about you~ business whilst in such def.ective condition
to run .into. against,- and upon p1e, hitting {tnd striking me,
breaking my left leg, shoulder and thumb; cutting,_ lacerating
, and ·wounding me, c:r:ip.pling an.d disabl~ng me, so that I am
not able to do or perform ·any labor or work, whi~h i_nj~rie~
and 'voundings·. have caused me to be permanently :p1a~ed;
disabled and disfigured, and. to be· permanently crippled and
· also caused me great sic.kness; soreness and lm;ne;ness an4
suffering, and .~a used-· mt to undergo medical· ~nd surgical
treatment, and· .cmuesd me .to spend large: sums of mo~ey in: ·
and about ·endeavoring to be cured. of said sickness; soreness,
lameness, woun_ding~, lacerations and :dis·orders;' and . ha~
caused me to lose large sums of money, and caused me damage in the sum of Fifteen Thousand Dollars ($15,000.00).
page 7 ~

H. C. REDD, p. q.

Respectfully,

I. L. BUCHANAN,
By Counsel.

· :JTixeeuted. in .IIaiJOV'er County this 4th day ot• Juiy, 1930,
by delivering to Fannie A. Wilson and Elizabeth· G. Wilson
each true copies of the within -notic-e. . ..

A. B. HALL,
Sheriff of Hanover· Co., V a.
And upon another day, to-wit: ·Scp~. 15th, ~930 ::
This day came the plaintiff and by consent this case is
docketed and continued.
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And upon another day, to-wit: December 31st, 1930.

I. L. Buchanan, Plaintiff,
vs.
Fannie A. Willson ·and Elizabeth G. Willson, Defendants:
This day came the Plaintiff by his attorney and likewise
came the defendants by Counsel, who pleaded not guilty, filed
their defense of contributory negligence and an affidavit denying agency and upon this put themselves upon the country,
anq the plaintiff doth the like and thereupon came a jury,
to-wit: Walter Carneal, N. R. Waldrop, R. ·,J. Isbell, John
Tener, H. C. Valentine, A. L. Oliver and W. IJ. Southard,
who being sworn the truth upon the premises to speak, and.
the plaintiff having completed his evidence, the defendant by
counsel moved the Court to strike out the evidence of the
plaintiff, upon the ground that he had failed to prove
page 8 ~ agency and established responsibility of defendants,
and instruct the jury to find a verdict for the defendant, and the court having heard the argument for the
defendant and the plaintiff, and it appearing to the satisfaction of the Court that the plaintiff has failed to make out
his case doth sustain the motion of the defendant, and instructs the jury to bring in a verdict for the defendant accordingly, to whieh action of the court the plaintiff excepts,
thereupon the jury returned the following verdict, to-wit:
"We the jury on the issue joined find for the defendant,"
signed, R. J. Isbell, Foreman.
·
Whereupon it is the judgment of the Court, that the plain/iff take nothing and the defendant recover of the plaintiff
their cost by them in this behalf expended, and the plaintiff
is granted a stay of execution for sixty (60) days upon his
entering into bond in the penalty of ThreeHuudred Dollars
($300.00) with security to be approved by the ~lerk of this
Court, 'vithin ten days from this date.
·
·
Virginia:

In the Circuit Court of Hanover County.
. I. L. Buchannan, Plaintiff,
vs.
:Fannie A. Wilson and Elizabeth .G. Willson, Defendants.

Said defendants; by ·their attorney, come and say that they
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will rely upon the follo''{ing grounds of defense in the above
styled Notice of l\:lotion:
(1) General Issue.

page 9

~

(2) That R.aymond West, driver of the truck
alleged to have struck and injured the plaintiff,
was not an employee of the defendants.

(3) That neither of these defendants owned, operated or
controlled, or had any interest whatever in the truck alleged
to have been driven by Raytnond West, and to have caused
the damages claimed in the Notice of Motion.
( 4) That neither of said defendants had any interest, jointly
or severally, in the business for which said truck was being
used, nor in the business in which said Raymond West was
employed.
(5) The contributory negligence of the plaintiff, I. L. Buchanan, consisting of his walking in, upon and along the center
or 'vroug side of the highway, in violation· of the law; and
of not maintaining that degTee of care required of a reasonable and prudent 1nan under the circumstances of his physical condition, which he should have exercised for his o'vn
protection, and for his failure to obey the warning and signals given qy the driver of the truck, Raymond West.
Right is hereby reserved to amend the above grounds of
defense a.t any time, if these defendants are so advised.
(signed)

FANNIE A. WILLSON,
ELIZABETH G. WILLSON,
by counseL

J. L. LANDR..A.l\f, P. D.
AFFIDAVIT.
State of Virginia,
City of Richmond, to-wit :
page 10

~

This day personally appeared before me, Elizabeth G. \Villson and Fanny A. \Villson, defendants
in the above styled case, who being first duly sworn, made
oat.h that neither of them owned, opera ted or controlled, or
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had any interest whatsoever in a truck, or its operation,
alleged in the declaration to have been driven by Raymond
West, and to have caused the damages alleged in the Notice
of Motion in the above styled action; nor was it operated
for or on their behalf by the said Raymond West.

ELIZABETH G. WILLSON,
FANNIE A. WILLSON.
Subscribed and sworn to before me· this 16th day of August, 1930.
ROBERT L. SAMPSON,
Notary Public.

PLEA OF NOT GUILTY.
The defendants, by their attorney, come and say that they
a.re not guilty of the trespass in this action laid to their
charge, or any part thereof, in the manner and form as the
plaintiff nas complained. And of this the said defendants
})Ut themselves upon the country.

J.· L. LANDRAM, p. d.
PLEA OF CONTRIBUTORY NEGLIGENCE.
The said defendants, Elizabeth G. Willson and Fanny A.
Willson, by their attorney, come and say that the plaintiff
herein should not maintain this action against them for the
reason that the plaintiff, hy his own negligence, contributed
to the accident for which he is maintaining this
page 11 ~ action for alleged damages. That. the plaintiff's
negligence consisted of his walking in, and upon
and along the center, or wrong ~side of the highway, and in not
mainta.ining'that degree of care required or a reasonable and
prudent man in the circumstances of his physical condition,
that an ordinary prudent man under same or similar conditions would exercise for his own protection; that the said
plaintiff, 'vithout any warning, or signal, negligently walked
or stepped in front of the truck; and for failure to obey
the 'varning an~ signals given by the driver of the truck,
Raymond West,· the negligence on the part of the .said plaintiff contributed to and caused said accident, and this the said
defendants are ready to verify.

J. L. LANDRAM, p. d.
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CERTIFICATES OF EXCEPTIONS.
Certificate No. 1.

The following evidence on behalf of the plaintiff as hereinafter set forth is all the evidence whic.h was introducecl
at the trial of this action.
page

l3

~ Virginia :

In the Circuit Court of Hanover County.
I. L. Buchanan
vs.
Fanny A. Wilson and Elizabeth G. Wilson.
Appearances: II. C. Redd, Esq., counsel for plaintiff. J. L..
Landrum, Esq., counsel for defendants.
December 31st, 1930.
page 14 }

I. L. BUCHANAN,
the plaintiff, introduced in his own behalf, being
first duly sworn, testified as follows ~
DIRECT EXAMINATION.

· By !rir. Redd:
Q. Mr. Buc,hanan, just tell the gentlemen of the jury how
this accident Qccurred that crippled you up.
A. Well, on November 13th, 1929, my wife gave me a list
of groceries to. carry to the Elmont store and I hea.rd a
buzzing noise a.nd I didn't pay a.ny attention to it because
I thought it was on the right. side of the road, but all in a
moment a truck carrie around the bend and run into me. I
diO.n 't know mlfch more after that; just broke me up entirely;
broke my a.rm and broke my leg and broke my thumb and
cut my thumb near about off and just tore up thunder with
me, and it is pretty hard for me to state how it l1appened.
Q. How far had you gone up the "road toward Elmont? ·
A. ·Oh, I hadn't gotten more tha.n twenty. steps.
Q. Which side (}f the road were you on 1
A. On the left side.
Q. How far from the edge Y
page 15 ~ A. From the edge of the road¥
Q. Yes.
.
).

\
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A. I wasn't more than that far (indicating) ; got just as close to the edge as I could ; always got on the ext.reme left
side.
Q. You said you heard a buzzing 1
A. Yes, sir.
Q. When did you first know that the car was coming T
A. I didn't know it until I saw it. I just heard some
buzzing, but I thought it was on the right side of the road.
I was pretty certain it 'vas a car, but I thought it was on
the right side of the road.
·
Q. How close was it to you when you first saw it 1
A. It wasn't twenty yards when I saw it.
Q. Was it run:ning rapidly!
A. I reckon it was, yes, sir ; 50 or 60 miles an hour.
Q. Did you have time to get out of the wayY
A. No, sir. I tried hard to get out of the way and I couldn't.
Q. Did you try to get up after you were struck?
. A. No. I tried to get up, but I couldn't. I didn't know ·
I was hurt so aawful bad at first, but when I lookeq around
and sa'v my leg broke, bent up, I said: "Yes, I am hurt. My
leg is broken all to pieces.'' My arm was broken and my
thumb was broken and cut nearly off.
Q. Were you sick after the accident 1
' A. No ; I was dazed ; wasn't really sick. I wasn't
page 16 ~ myself.
Q. Did you have any illness after the accident
later?
A. I had pneumonia. I was thrown into pneumonia for I
don't lmow how long.
Mr. Landrum: I object to leading questions and there
is nothing in the notice of motion or declaration alleging
any injury or sickness other than breaking of the bones, no
allegation covering pneumonia or anything- else, and I don't
think it is proper evidence m1less some allegation is made
in the notice of motion.
The Court : Go ahead.
By 1\fr. Redd:
Q. How long were you sick with pneumonia Y
A. I couldn't tell you. I reckon it was four or five weel{s.
Q. Have you been put to any expense on account of tl1is
accident?
A. "\v.hy, certainly; it 'vas all expense.

2Q
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Q. Have you been able to pa.y Dr. Ray?
A. No, sir, not a cent.
Mr. Landrum: I object.
The Court: That isn't a proper question. Ask what the _
doctor's bill was.

Q. Do you know how much the do.ctor 's bill is V
A. I think it is $200.
·
Q. What was your occupation before you were
page 17 ~ hurt?
A. Blacksmith and whe~lwright.
Q. vVhat did your daily earnings averagef
A. I suppose averaged $10.00 a day.
Q. Have you been able to do any work since you were
hurt?
A. No, sir ; not a. lick. I can't raise my arm; can't walk
more than 100 or 150 yards now at a time.
Q. Who was driving the truck¥
A. Raymond West.
Q. For whom was Raymond West working?
A. For Miss Fanny and ·Miss Lizzie Wilson.
Q. Do you kno'v what he had in his truck at that time?
. A. What?
Q. Do you kno'v what he had in his truck at that time f
A. Not exactly. He had feed of some sort.
Mr. Landrum: I object to that. He stated previously
he didn't know what happened after he was struck and didn't
see it until it was right on him.
·
The Court: That is for the jury.
Q. You say he had bags of feed in his truckf
A. Yes, sir.
.
Q. Did you hear Raymond West say anything about tl1e
condition of the car; whether anything was the. matter witl1
itf

1\'Ir. Landrum: I object to that.
The Court: At the tin1e.
A. I don't recollect whether he did or not.
Q. I am speaking of the time of the accident.
page 18 ~ A. He sajd he couldn't stop his car.
Q. Why'
A. Blessed if I recollect why. I kno'v he told me he couldn't
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stop his car. Yes, he said bad brakes on it; said the brakes
wasn't any account and he couldn't stop his car.
Q. Was anybody present when he said that Y
A. Not that I know of. Bad brakes. I tell you, I was
dazed so, almost knocked senseless-oh, yes, I recollect he
told one or two people tha.t~
CROSS EXAMINATION.
By Mr. Landrum:
·
.
Q. Mr. Buchanan, were you working at your trade at the
time of this accident?
A. Working at the trade?
Q. Yes.
A. Yes, I was working at the blacksmith trade.
Q. Hadn't you closed your shop some time before this 1
A. Oh, yes. I was taken with heart trouble, but I took a
rest for six months and then went back at it again.
Q. When was it you closed your shop 1
A. I don't recollect. I don't keep any record of such as
that.
Q. When 'vas it you re-opened it 1
A. I never have re-opened it for business. I carpage 19 ~ ried on business-I broke up business and I just
·worked just by the job for Mr. Cobb a.t odd times.
Q. You had closed your s.hop for regular business some
months prior to this accident?
A. Oh, yes.
· Q. Because of ill health 1
A. Yes, sir.
Q. You said you heard a buzzing· sound behind you?
A. Yes, sir.
Q. You didn't pay any attention to it?
A. Yes; I thought it was on the right side of the road.
Q. I didn't ask 'vhat you thought 1
A. Yes.
·
Q. When did you first hear that buzzing sound? .
A. I heard it just as soon as I got by Elmont.
Q. As soon as you got by Elmont?
'A. Yes, sir.
Q. Whicl1 side of Elmont were you?
A. Just this side of Elmont.
Q. You said on direct examination you had only gone about
twenty yards or twenty steps after getting in the road. You
hadn't gotten to Elmont, had you?
A. Yes, I had gotten to Elmont.
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Q. You hadli 't gotten to the- store then 7

page 20

~

A. No, I hadn't gotten to the store.

Q. What place do you call Elmont; the whole
community around there f

A. 1· call when I am spe·aking of-the store.
Q. ·you hadn't got ton to Elm:ont at the time the accident
happened!
·
A. No, sir.
Q. How far is your house from Elmont storeY
A. I reckon about 150 yards.
Q. And.you had come out from your place where you live,
gotten in the roa.d and g·one only about twenty steps¥
A. Yes, about twenty ·steps.
Q. Did you look when you came· across the road to see
whether or not any car wa.s- coming 7
A. I always look.
Q. I didn't ask you what you always did. Did you look
on this particular occasion Y Did yon look down ·the road
to see whether ·or not a ca!r was coming Of
A. Yes, I looked down the road and didn't see any.
Q. Couldn't see any car a.t all?
A. No, sir. Just heard a buzzing noise.
Q. Yon could hear a buzzing noise, but conldn 't see the
car!
.A. No, I conldn 't see the car, not until after it come in
sight.
Q...How far was it then before you could see itf
·A. How far was whatY
page 21 ·~ Q. Ho,v far could you see around there V
A. I couldn't see far around the bend; it is· a
right sharp curve.
·
·
Q. The path from your house comes right out at the corner, doesn't it?
A. Right out front, yes.
Q. The path from your house comes out where this road
bends some, doesn't it?
A. Yes, sir, it is ·a bend before you get to the store.
Q. I am asking about your house, not the store. The path
from your house comes ont just where the road· turns f
A. Yes, sir.
Q. You .can stand in that path and see in both directions,
~1~f

.

A. In the path V
Q. Yes ; standing right there in the pa.th coming from
your house and see in both directions t
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A. Oh, no; I couldn't stand in the path and se~ around
the bend.
Q. What keeps you from seeing around there?
A. The bend in the road. .
.
Q. Is there anything in the bend of the road to. keep you
from seeing across there?
A. I don't know about that.
Q. You didn't look to see whether a car was
page 22 ~ coming or not, did you f
A. You know, I can't hear good.
Q. And you didn't look to see Y
A. Certainly, I looked and I didn't see anything and didn't
hear anything and I kept on.
Q. You heard the buzzing of the automobile or something
and then you didn't look 1
A. I told you I did look.
Q. Didn't you say a while ago you heard a buzzing sound
behind you and you paid no attention to it 1
·
A. I said I didn't hear it.
Q. What did you hear?
A. I heard a buzzing noise.
Q. Did you look to see what that buzzing noise 'vas Y
· A. I don't recollect whether I did or not.
Q. Mr. Buchanan, where were you in the road at the time
_
you first saw this car?
A. Where was I in the road 7
Q. Yes.
A. I was about twenty steps from Elmont. _
Q. With reference to the center of the road where were
you?'
_
·
A. To the center of the road 7
Q. Yes.
A. I was on the left side of the road.
·
Q. Is there any embankment along there on· the
page 23 ~ side of tha.t road-on either side?
A. The place wasn't cleaned up. It wasn't a
large bank. The bank was about that higch (indicating about
three feet) and it was well set with bushes and saplings:
Q. How far were you from this bank at the time you were
walking along there Y
A. Well, I can't explain it to you. How far from the
bank?
Q. Yes. How close were you to the bank on the left hand
side of the road?
A. Oh, I was right about that. close (indicating about two
feet).

~
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. Q. You were right down in the ditch f

A. No, sir.
Q. Ho'v far were you from the ditch f There is a ditcl1
alongside the road, isn't it 1
A. About that far from the ditch where the bank sits up
from the ditc.h.
Q. vVhich way did you turn when you heard the car for
the first time? You said you heard it buzzing, but didn't
pay any attention to it and then when it got closer you
w·hirled around. vVhich way did you turn Y
A. I don't recollect. I was so excited at the time I don't
kno'v which way I turned.
Q. As a matter of fact, you got to ·dodging. backwards
and forwards across the road Y
A. No, I didn't get to dodging backwards and
page 24 ~ forwards across the road.
Q. You didn't?
Q. No, sir, not as I know of. I was so excited I don't know
what happened. There are witnesses in this case.
Q. Did anybody see the accident Y
A. No, sir, not that I know of.
Q. Did you ever see that car before it hit you?
.
A. I don't recollect whether I did ever see it before it
hit me.
Q. As a matter of fact, you didn't see the car until you
turned like this and it struck you at the same time, didn't
it? Isn't that the 'vay it happened?
A. I can't get my mind on it.
Q. That afternoon after the accident or that night after
· the accident did anyone come to your house f
A. Oh, after it happened Y
Q. Yes.
A. The house was full of people.
Q. Did the two Misses Wilsons come to see you?
A. Yes, sir, they come there that night.
Q. Who 'vas with them?
A. Mr. Hunt Thompson.
Q. Did you have a c<:>nversation with them that night?
!A. Well, I don't rec.ollect-Yes ; Hunt Thompson dret\v
his chair up to me-by me and asked me how the
page 25 ~ accident happened and I told him it was carelessness and recklessness and driving on the left side·
of the road.
Q. Didn't you tell 1\fr. Thompson that nig·ht that it was
unavoidable and couldn't be helped¥
A. No, sir.
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Q. You deny making that statement 7

A. No, sir, I didn't.
Q. Who was in the room at the time Mr. Thompson was
talking to you t
A. I don't recollect. I think ~Ir. Lem Garber was in the
room, for one. I told him the accident was sueh a blow to
me that I didn't remember much.
Q. You don't remember-you don't recall how it happened)
do you~ You didn't see the car until it struck you and after
it struck you you were so dazed you don~t know what happened, do you Y
A. I told you I ha:ve had a paralytic stroke and it interferes 'vith my memory.
Q. You had a paralytic stroke prior to the accident, didn't
you?
A. Had it about three or four weeks ago.
Q. What; the paralytic stroke Y
A. Yes, sir.
Q.. Since the accident?
A. Yes, sir.
Q. Mr. Buchanan, do you know who Raymond
page 26 ~ West was working forf
A. ·working for ·Miss Wilson.
Q. Ho,v do you know? Where did you get that informa·
tion from?
A. I don't kno'v how-who I got it from.
Q. In other 'vords, you don't know who he was working
for, do you?
.A. He wa.s working for 1\Hss Wilson for all I can tell you.
Q. How do you know he was working for them~
A. I tell you, you get my mind worked up. This pa.ralytic
stroke is so I can't remember.
Q. Do you know whether he was working for 1\Hss Wilson
or somebody else?
A. Raymond West was working for :Miss Wilson.
Q. Ho'v did you find out Y
A. Well, I couldn't tell you that; my mind isn't clear on ·
that.
Q. Do you know he was working for Miss Wilson?
.A. How do I know?
Q. Yes.
A. Well, he 'vasn 't working for anybody else.
Q. Ho'v do you know he wasn't ·working for anybody else?
You- don't know .he was working for l\Hss Wilson Y Some·
body told you he was working for Miss Wilsonf

Supre~e
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A. Working for Miss Wilson!
page 27 }

Q. Yes.

A. Yes, sir.
Q. That is the source of your information; what somebody else told you Y
A. I didn't :find out any other way.
, Q. And you don't know of your own lmowledge who he
was working for f
A. I don't know Miss Wilson ; never spoke to Miss Wilson in my life. ·
Q. You had never seen Raymond West before that day,
had youf
A. No, sir, I don.'t know who he was 'vorking fort
Q. And you don't know who he was working fort
A. Yes, I seen him, but I never spoke to him. ·
Q. You don't know who he was working fort
A. They told me he was working for 1\Iiss Lizzie Wilson ..
Mr. Landrum: I make a motion to strike out all his evidence with reference. to who Raymond West wa.s working
for..
.
The Court: They can't consider any information he got
from other people. They can consider any positive knowledge he has himself, but not what somebody else told me
as to whom this boy was working for.
page 28

~

RE-DIRECT EXMfiNATION..

By Mr. Redd:
Q. Did you ever see him working for Miss Wilson?
A. No, sir. /
Mr.' Redd: Let the record show Mr. Buchanan is very
hard of hearing .
Witness stood aside.
R. I-I. BUCHANAN,
a witness introduced in behalf of the plaintiff, being first
· duly sworn, testified as follows:

DIRECT EXAMINATION.
By Mr. &dd:
Q. Are you related to Mr. I. L. Buchanan f
A. Yes, sir.
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Q. What relation 7
A. Son.
Q. Wel'e you at home the night of this accident?
,
A. No, sir; I was about a block from home up at the store.
Q. Do you know Raymond Westf
A. I just know him by seeing him drive the truck.
Q. Did you hear him say anything about the
page 29 } cause of this accident?
.
A. Yes, sir. Mr. Davis· a~ked him on the porch
as soon as we got him on the porch there what was the cause.
of it. He said he didn't have any brakes; brakes wouldn't
hold.
Mr. Landrum: I want to object to that until they establish the fact that Raymond "\Vest was the· agent or employee
of the two ~Iisses Wilsons.
The Court: The point is well taken. You must do that.
No liability until you show agency.
Mr. Redd: I will let him stand aside for the present.

Witness stood aside.
page 30}
~eing

DR. A. CHAMBERS RAY,
a witness introduced in behalf of the plaintiff,
first duly sworn, testified as follows:

DIRECT EXAMINATION.
By Mr. Redd:
Q. Doctor, where do .you live?
A. Ashland.
Q. How long have you been practising your profession 1
A. About thirty-five yea.rs.
,
Q. Did yon attend Mr. Buchanan on the occasion of this
accident to him 7
·A. Yes, sir.
Q. Will you please tell the jury what condition you found
l1im in t
A. Well, I was summoned to see IV[r. Buchanan
the afternoon of November 13th, hurriedly summoned, • and I
arrived-it was four o'clock in the afternoon, around tliat,
and 'vhen I got to his home he was on a stretcher on the
front porch, badly knocked out, s4ocked, and we too~ him
in the home-in the house and I found on examination that
he had this thumb (indicating right thumb )-the bone of
the thumb was fractured, broken through the skin; a com-
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pound fracture, in other words. That is the right
hand. I-Iis left shoulder-dislocation of the
.shoulder joint; fracture of the humerus; that is,
the bone from the shoulder to the elbo,v, a.t the upper third;
and in the left leg both bones-the large and the small were
broken and bent-that is, protruding through the muscles
and skin, compound, and, as I said, he was also badly shocked.
We proceeded to do what was necessary and, as I sa:w how
he was injured, it appealed to me to know how such severe
injuries could happen to a. man of Mr. Buchanan's build.
He is a man of strong, heavy, muscular structure; heavy
bones, stout bones, a man of strong physique, and I felt some, thing very heavy had given him such a blow that few men
would have stood it. That was very interesting to me from
a professional standpoint, such a. blow that he should have
received and really, while he had· a great number of injuries,
wasn't knocked completely into eternity because he waswhatever hit him must have hit him with a tremendous force.
Now it might be \Veil to add that in three weeks 1Yir. Buchanan developed a pneumonia which 'vas what we call a traumatic pneumonia or accident pneumonia or pneumonia following an operation, a pneumonia that sets in due to a
lowered vitality and inability to resist the germs that we
always ):lave. Of course, that was a condition of the accident. It was three weeks to probably a month before we had
much hope of his life at that time and in about
page 32 r six months-or four months, to be accurate, along
some time the first. of April, I think, I discontinued serving him. At that time he still had a partial dislocation of the left shoulder w.hich I was unable t9 complete
the reduction at the time of the injury because it was broken
and we couldn't get sufficient purchase and there was no way
to overcome that dislocation or reduce tha.t dislocation outside of an operation and, of course, at that time he was in no
condition to be operated on. That condition remains today.
While I haven't seen him since, I presume, in April or May,
but I am sure that arm is still shortened and still giving him
severe pain because it is bound to produce a pressure on the
branches of the great nerves that are right along-:-right in
this arm-pit, right around the head of this bone here, and unless you have an operation he will always have a deformed
arm. The other conditions were temporary. That is the
only permanent injury-the only injury from which he has
permanent disa biUty at the present time.
Q. Is he capable of carrying on the work of his trade as a
blacksmith?
pag-e 31

~
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A. He couldn't do anything in his trade.
Q. What do you consider his disability?
A. As a blacksmith I would say his disability was 100%.
I don't .see how a man with the arm that he haspage 33 r unless a resetting could be had and a better result
than I would anticipate-don't see how he could
ever use that arm and a one-handed blacksmith I should
think-of course, you gentlemen lmow as much as I do about
that. I ·wouldn't say ho'v much it would be, but to my mind
it 'vould be 100%. I don't think he could follow his trade.
Q. Totally incapacitated for ·work at his trade f
A. That is my judgment.
Q. Do you kno'v Raymond West 'vho works for the ~fisses
Wilsons?
A. I don't kno'v him; I have met him.
Q. Didn't you set his arm for him 1
A. Yes, sir.
Q. Who paid for that?
1\Jir. Landrum: I object to tha.t, although I don't know what
the answer is going to be.
Mr. Redd: I will make my question more pointed.

Q. Did :J\!Iiss Fanny Wilson pay for it?
Landrum: I object to that.
The Court: Objection overruled.
Mr. Landrum: Exception. I don't think that has anything to do 'vith his employment, who pays for his bills.
The Court: It may or may not. That fact would have
to be developed later of which the jury will be
page 34 ~ the judge.
.
~Ir.

By Mr. Redd:
Q. Answer that, Doctor.
A. As far as my memory goes, I think it was Miss Fanny
Wilson. It was one of the Wilsons.
·
Q. Paid you for your attention to Raymond vVest?
A. Yes, sir.
·
Q. One thing. I forgot to ask you about :hfr. Buchanan.
What is your bill against Mr. Buchanan T
A. $265.00.
Q. That is for treatment exclusively as a result of this

accident?
A. Treatment entirely for the accident and his pneumonia.
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CROSS EXAMINATION.
By Mr. Landrum:
·
Q. Is it any way for you to tell from those wounds in
what position with reference to the car Mr. Buchanan was
standing! ·
.· A. Of course, I· am not an expert in _a thing of that sort,
but that was what appealed to me at the time and I considered what position he must have been in and I can see
no other way but to conclude that he had his left side directly
towards the oncoming machine or whatever hit him. In
that event he was facing-it is a curve at the point
page 35 ~ he was injured. Being a curve a.t the point he
• was injured it made him face south by west and to
fall north by east.
Q. You didn't see him in the road 1 He had been moved
from the sc.ene of the accident when you first saw him, had
he IiotY
A. He was on the front porch of his residence on a
stretcher..
Q.. And the impact or injuries were to his left ·side. That
is· true, is it not r
A. The injuries ~f .impact were ()n the left side, yes, sir..
Q. The disability of Mr. Buchanan consists of what, would
you say Y In other words, how is the use of his arm affected t
A. I went into that matter carefully so as to make my
positio~ clear. The joint of the humerus, the upper bone
of the arm, the head was out of the socket. The neck of
the upper third was broken. In order to get the head of that
bone back into the socket I 'vould ha.ve to have more leverage
than was left in the bone when it was fractured and being
unable to do so I was unable to get the head of the bone
exaetly into the socket and that leaves on the edge of the
socket-leaves a press~re that is abnormal; pressure on the
nerves ·and surrounding tissues. With that pressure there
is a c·ontinuous drawing. up w·hich shortens that arm with
eonstant pain and irritation f
'page 36 }- Q. How does that affect him in the use of his
arm nowY
A. It limits, in the first place-the smaller socket limits
the motion and the pain, and those .are the two things.: the
pain and the limited socket. It limits the motion and has
already shortened the arm. I presume at this time it would
be about two inches shorter than the other and held in a
position of this character it limits the motion of the shoulder
joint.
1

:
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·Q. It only affects the movement of the arm in the shoulder 1
It doesn't affect him in the movement of his arm from the
elbow downY
A. That is the idea. '.Phe elbow hasn't been injured.
Q. No injury below the elbow at all 1
A. No.
Q. The break was between the elbow and the shoulder, was
it not?
A. It was at the upper third or the cervical neck of this
long bone of the arm.
Q. That is completely hea.led, is it not 7
A. Yes, that healed very well.
Q. There is no effect from that part of it, is it; no permanent effect from that break Y
A. The effect of the break was in the inability to get the
socket-the bone into the socket.
Q. I understand that, but "\Vha.t. I am after now
page 37 ~ tha.t injury is completely healed in itself?
A. Yes, the fracture is completely healed.
Q. And from there down the arm is all right 1
A. Yes.
Q. He can have the use of the arm from there down, does
he not!
A. Now I want to be clear in that ·matter. In the use of
the arm a.t all there is no motion that is not transmitted to
the head of the bone. Yon can't lift a two pound weight
without its affecting the joint in the shoulder and that is
the reason of the limitation in that arm. You can't lift anything or use that unless there is movement here. It is a
chain movement, so to speak, and a.ny limitation of the movement here is bound to limit the movement of the whole arm.
Q. You say you set Raymond West.'s arm some time ago'
A. Yes, sir. I think it was last year; the latter part of the
year.
Q. A little far back, Aren't you, Doctor?
A. This is 1930. The injury to Mr. Buchanan-it was during the time I was attending Mr. Buchanan. It ma.y have
been 'this year. I haven't looked at the records.
Q. Possibly I am mistaken myself. Had you ever practised
,
on Mr. Buchanan before?
A. I believe I have been Mr. Buchanan's phypage 38 ~ sician ever since he has been living at Elmont.
It has been about fifteen yea.rs I have practised
on Mr. Buchanan.
Q. Wha.t was his physical condition?
A. Well, I considered and I tried to persuade Mr. Buell--
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anan that his physical condition was very good, but 1\Ir.
Buchanan has always had a head of his own and it was d.iffi-:cult for me to always get him to the idea that he 'vasn't
having some sickness or rather had a malady of the heart.
He felt that he did and while I was satisfied that he had a
certain amount of it, yet it wasn't to the extent that he feared ·
and dreaded. Outside of that I have never had any trouble
-my attention has never been directed to him other than that
feature.
Q. That he was suffering from some heart affection?
A. lie was suffering from some heart affection, yes, sir.
Q. · Did you ever attend him for a stroke of paralysis?
A. No, sir.
Q. Either prior or subsequent to the accident?
A. I was told by him once that he had consulted anothe1~
physician 'vho said he had a stroke of paralysis.
Q. Don't tell what somebody else told you. Yon never yourself attended hhn for anything else 7
A .. No, sir.
Q. Do yoti know 'vhether or not he had closed his .shop
because of illness prior to the accident?
page 39 ~ A. He had discontinued his blacksmith work.
Q. How long had that been before the accident 1
A. I think he had closed that blacksmith shop--I would
say either six or seven years.
·
By the Court:
Q. Before the
A. I think so.

accident~

R.E-DIRECT EXAMINATION.
By Mr. Redd:
Q. Doctor, what effect does this injury have on the strength
of Mr. Buchanan's arm? ·
A. I just tried to explain that it makes a 1JSeless member,
practically.
.
Q. What effect does the breaking of his leg have upon his
ability to walk and sta11d?
A. I think the results so far as incapacitating him on that
·leg-the incapacitating result is not over 25%. I haven't
examined Mr. Buchanan for his incapacities since he began
to get around and I hesitate in making that as a final statement of my judgment.
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RE-CROSS EXAMINATION.
By Mr. Landrum:
Q. If a man's health is such that he had ceased. to follow
his trade, such that he couldn't follow it, could
page 40 ~ any injury add any more to that incapacity?
A. Well, incapacity is incapacity, whether he is
following a trade or not following a trade.
Q. Well, he has testified and I understand you have, too,
that his health had been such that he had di~continued the
operation of his shop some six or .seven yeats before the
accident and since that time, of course, he hasn 1 t done anything. So his incapacity is no greater now than it was for
six or seven years prior to the accident, is it Y
A. I want to be perfectly clear on that point. Mr. Buchanan didn't close his shop on my advice. I talked to him
about it and we entered into it, but I want it distinctly understood that ~{r. Buchanan didn't close his shop on any advice that I gave him, and I entered into his condition as fully
as I possibly could at the time and I want it perfectly understood that Mr. Buchanan did not close his blacksmith
shop on my advice. I think that is due to myself and due to
Mr. Buchanan.
.
· ·Q. I understand that as being true, but, as a matter of fact,
Mr. Buchanan's personal feelings \Vere such that he did not
continue his trade as a blacksmith and wheelwright and had
discontinued it for six or seven years prior to the accident;
isn't tha.t right Y
·
A. I tl1ink you are asking me a wrong question. I beg your
pardon. I can't answer why a man discontinues
page 41 ~ following a certain pursuit. You must ask him.
Q. Yon understood from him that was the
reason, did you not.; because he didn't feel able to carry it
o.ri 1
.
A. I didn't think so at the time, to_ be perfectly frank.

RE-DIRECT EXAMINATION.
Bv

~Ir.

Redd:

· ·Q. Do you know whether or not Mr. Buchanan went to

work for Jim Cobb at his saw-mill, attending to his blacksmith work when he closed his shop?
A. Yes, sir, I knew that.
Q. That when he closed his shop for public 'vork he went
to \vork for Jim Cobb?
·
A. Yes, sir.
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RE-CROSS EXAMINATION.
By Mr. Landrum:
Q. Do you know how long or how much time he devoted to
that?
·
. A. No. That is yery light work ..
Q. Very light work f
A. Yes.
Q. That didn't require his entire time, did it f
.
A. I think the idea was about two or three hours a day.
Q. Have you any idea whether he was making $10.00 a day
from that workT
A .. No, I don't know what he was 1naking.. ·
page 42 }

"\Vitness stood aside.

EDWARD COBB,
a 'vitness introduced in behalf of the plaintiff, being first duly
sworn, testified as follows :

DIRECT EXMIINATION.
By Mr. Redd:
Q. Where do you live 1
A. Elmont, Va.
Q. What is your business f
A. Merchant..
Q. Do you cash checks and have yon been cashing checks
for Raymond West?
A. Yes, sir.
Q. Since November, 1929, or as far back as November,
1929¥
.A. I wouldn't like to say that whether I have or not. I
.
have cashed checks for him.
Q. 'Vho were those checks given by?
A.. Some given by Miss Fanny Wilson.
Q. Do you know whether or not they send him
page 43 ~ down to your store after supplies and merchandise
and things of that kind 1 Does he come after them Y
A. He comes in and buys things son1etimes.
Q. For the place they have?
A. Yes, they have sent him down for them.
CROSS EXAMINATION.
By Mr. Landrum:
Q. How often does he come there 1

.. 1
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A. Well, he didn't have any particular tin1e to come down ;
some time'didn't come-! am not there all the time and some..:times I don't see him for maybe a week.
Q. He comes there and buys so1ne groceries Y
A. A whole lot of times he picks up things for himself.
Q. Some of the checks you cashed are froiD: Miss Fanny
Wilson Y
~
.
A. Yes.
·
Q.. You don't know why they are given to hlln?
A. No, I couldn't say that.
.
Q. Don't know what they are given to him for!
A. No, I couldn't say that, either.
By the Court:
Q. Where does West live Y
'·
~- He lives with Miss Fanny 'Vlison.
Q. In the home with her 1
A. Ife stayed there on the place. I reckon he is in the
home.
Q. What is his general occupation Y
page 44 } A. The only time I see him is when he is driY.
ing the truck.
Q. Is he a .public worker?
A. No, I don't think he ·works for anybody else.
Q. Do you know whether ·he hauls for anyone Y
A. I have seen stuff in the truck?
Q. What stuff 1 ·
_
A. Feed. He comes to the store and gets feed from me in
the truck.
By Mr. Redd:
Q. Is he farming for himself Y
A. Not as I know of. I don't know.
Q. Do you kno"r whether or not he is working up there on
this place that Miss Wilson owns Y
A.
ell, I see him driving the truck and going back and
forth to the store.
Q. Is that the truck they have and use?
A. Yes.
Q. Their truck 7
A. Yes.

"r

CROSS EXAMINATION.

By Mr. Landrum:
Q. How do you know whose truck it is?
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A. I n1ean the truck from the place. I don't know whose
name it is in.
Q. You don't know whether he is farming or not, do you Y
A. No, sir, I have never seen him farm; never
page 45 ~ seen hin1 working there.
Q. You don't know w·ho he is working for, do
you?
A. No, I -\vouldn't say I do. Only I have cashed these
checks.
Q. You have cashed checks he has brought in there¥
A. ·Yes.
Q. You don't know whether you cashed them for him or
somebody else Y
A. No ; they were n1ade payable to hhn.
Q. That is all you kno\v about it f You don't kno·w \vho
employed hin1, do you Y
A. No.
Q. Don't know a thing about that part of it 1
A. No, sir.
Q. You don't know who the truck belongs to?
A. No.
- ·
Q. Have you ever seen the truck before 1
A. Oh, yes.
Q. How long have you been seeing that trek n1nning around
thereY
A. I don't kno\v. A right good while.
Q. Did you ever see it before Rayn1ond West drove it?
A. Yes.
Q. V\Tho ·was driving it then?
A. Mr. Nicholas \Vilson.
page 46 ~ Q. \Vho is Nicholas vYilson?
A. Son of George "\Vilson.
Q. 1\fr. George "\Vilson is the brother of the two Misses
\Vilsons, the defendants in this case, isn't heY
A. Yes.
Q. How long has J\!Ir. George Wilson's family lived around
Elmont?
A. I don't kno·w exactly. They lived there quite a while.
Q. They lived there for a good many years, did they not f
A. Yes.
Q. Do you know· where they lived f
A. Ye&.
Q. V\That place?
.
A. They lived on the old Wilson place the other side of
th~ church.
Q. The san1e place the 1\Hsses Wilsons live now!
A. Yes.
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Q. During the greater part of that time was Miss Fanny
Wilson there 1
A.. I don't think she was.
Q. Do you know when Mrs. Wilson, the mother of the two
Misses Wilsons, died 1
A.. Yes, I know about.
Q. Have you seen Miss Fanny vVilson or Miss Elizabeth
Wilson there regularly since that time up until November,
1929?

page 47 } A.. Well, I have seen more of Miss Elizabeth
· ·
than 1\Hss Fanny. I haven't seen Miss Fanny but
once or twice for the last great many years.
Q. Did you ever see her from December 6th, 1920, to August 2nd, 1929 1
A.. I don't kno"r· I don't think I did. No.
· Q. Under what circu1nstances did you see Miss Elizabeth
Wilson? Just coming and going once in a "rhile?
A. Yes; the only time I sa'v her was when she came in the
store.
RE-DIRECT EXAl\iiNA.TION.

Bv Mr. Redd:
~Q. They both were living there -in November, 1929, were
they not, on the farm f
A.. I couldn't tell you that. I don't kiJ.OW.
_
Q. You don't lmo'v whether they were there or not Y
A.. No.
Q. Have you ever cashed any checks for Raymond West
signed by -George "Tilson 1
A.· I wouldn't like to say. I have cashed lots of checks for
lots of people and I don't just remember whether I have or
not.
Q. Do you kno'v how often George Wilson has been to that
·
place in the last five years f
page 48 } A. No, I can't say I do.
Q. Has he spent any time there¥
A.. l-Ie spends some time there.
Q. About how much, would you say f
A. I .don't know how much time he spends there. I couldn't
tell you in five years. Mrs. Wilson-his family lived there
a long tiine and he was back and forth.
Q. Do you know what his work is?
A. I think he is an engineer.
Q. Isn't it a fact he is away from there all the time on his
engineering work and just comes back for a few days at a
time?
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A. He was away a lot of the time.
Q. When 'vas the last time he was at Elmont 1
Mr. Landrum: That he knows of.
Mr. Redd: Of course. I don't want to know what he doesn't
know.
A. I don't just remember. Mr. Wilson came by our place,
I think, about twelve months ago around Christmas time, I
thing. I am not sure. I know he came by there some time.
I don't know "rhether this year or last year.
Q. Has he been back since f
A. I haven't seen him.
Q. How long before that had you seen him?
~Tell, I wouldn't like to say. I don't kno"r·

A.:

page 49

~

RE-CROSS

EXA~fli~ATION.

By Mr. Landrum:
Q. Mr. Cobb, did yon ever go to this place where he was
living 'vhile he was there-while Mr. \\Tilson was thereY
A. Yes.
Q. When? \Vhat time was that f
A~ I have been there several times.
Q. Do you know "rhat kind of business, if any, was being
.
operated there by Mr. Wilson's family?
A. In the chicken and poultry business.
·
Q. That 'vas while Mr. George \Vilson's family was living
there and while the tWo :Misses Wilsons were away, was it
notY
A. Yes.
Q. And the truck that you say you saw Nicholas Wilson
driving is the truck he 'vas using in hauling feed and stuff
for the poultry farm f
A. Yes.
Witness stood aside.
pag~ 50~

T. LEITCH LANCASTER,
a witness introduced in behalf of the plaintiff,
being first duly sworn, testified as follo-,vs :
DIRECT EXAMINATION.

By Mr. Redd: _
Q. Leach, where do you live?
A. Hanover.
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Q. .Anywhere near Elmont?
A. Mile and a half from Elmont.
Q. I-Iave you any official position in the Poultrymen's Association?
A. Yes.
Q. Will you tell 'vhat it is Y
A. Secretary and treasurer of the Poultryn1en 's Association.
Q. As such do you buy and deliver the supplies of the Association to the customers?
A. I do.
Q. Have you ever delivered any to Raymond West for the
~Hsses Wilsons Y
A. Yes, sir.
Q. When paid for whose check paid for it 1
A. Their checks come signed Fanny A. '\Vilson, I think.
Q. Have you ever received any checks signed George '\ViisonY
page 51 ~ A. Not for a year.
Q. When Raymond came what did he come and
take that stuff back in 7
A. A runabout.
Q. Automobile 1
A. Yes.'
Q. A sort of truck?
A. Yes; automobile.
CROSS EXA~1INATION.
By Mr. Landrum:
Q. Mr. Lancaster, how long have you been in that position?
A. Either six or seven years; I don't kno'v which.
Q. Prior to the time that you delivered stuff to Raymond
'\Vest who1n did you deliver it to; that is, feed for the poultry
business?
A. Well, sometimes when ~{r. 1Yilson was a.t home he would
come himself, and sometimes to his boy and then I have delivered it to a colored man.
Q. Were all of those parties using the· same truck that was
afterwards used by Raymond-the roadster?
A. Well, I have delivered stuff to them prior to their ever
having this truck. Sometimes it would be a truck and sometimes a wagon, sometimes a double wagon· and this man
hauled it and I reckon they paid him for hauling it.
Q. The truck tha.t was used by Mr. "\Vilson and
page 52 ~ his son 'vas the same one that was used by Raymond West?
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A: Yes. I couldn't positively swear to that, but it looks
like it to me.
Q. Do you know when the poultry farm business was
started Y
A. The Poultry Association business?
·
Q. No; the poultry business that Mr. Wilson was buying
feed for.
.
A. He isn't one of our oldest members; I know that.
Q. How long has he been getting stuff from you through
the Poultry Association Y
~
A. Oh, I "rould say · four years.
Q. Do you have such things as memberships 'in the Association before you can buy through it Y
A. Yes, sir.
Q. You have to be a member of the Association ·before you
can buy through it Y
A. Yes.
Q. Non-members can't buy?
A. No.
Q. Has anyone in the Wilson family ever had a member. ship in the Association; if so, who t
A. The merp.bership as I have it on n1y books still stands
in the name of George Wilson. I have never changed it to
anybody else.
·
Q. He is the one that was originally operating
page 53 ~ the poultry business doV.rn there?
_
A. Yes, sir.
.
Q. And the one that up until quite recently always paid o
for the poultry feed through this Association Y
A. Well, not exactly, because when he ran it his wife would
give. me checks issued in her name, not in Mr. George Wilson's name.
Q. Checks 'vere issued signed by Mrs. George Wilson 1
A. Sometimes signed by Mr. George Wilson and sometimes
by Mrs. Wilson.
·
Q. The membership was taken out originally by Mr. George
'~ilson?

A. Yes.
Q. And is still in his name?

.
A. Well, we don't stick for membership because we haveif a man is dead and his sons stay in the business we still
stick to the membership just like it is and don't require any
new membership.
·
Q. But no request has been made for you to change the
membership Y
A. Oh, no.
Q. And it still stands that wayY
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A. Yes.
Q. You have only been getting checks from Miss Fanny.
Wilson since approximately what date, do you repage 54·} call Y
A. I reckon two years; possibly a year and a
half. I couldn't tell you exactly what time they started,
but I know about-I would say a yea.r and a half..
By the Court:
Q. ·no you keep books?
A. We are supposed to do a cash business, pay for your
stuff on your own account.
Q. Do you do that business f
A. Yes, sir.
Q. But no charging 7 You don't charge 7
A. No, sir, we are not supposed .to do it. Some of them
don't pay the day it comes, but they pay.

Witness stood aside.
JOHN TIGNOR,
a witness introduced in behalf of the plaintiff,
being first duly sworn, testified as follows : ·
page 55 }

DIRECT EXAMINATION.
By Mr. Redd:
.
Q. Mr. Tignor, where do· you live?
A. Elmont. ·
Q. Who does the chicken business up on the Wilson farm
belong to?
A. I couldn't tell you.
_
Q. Have you heard any statement in regard to who it belongs to from either of the Misses Wilsons?
A. Not directly for the chicken business. The only thing
I heard Miss Lizzie told me one day everything was turned
ove:r to Miss Fartny.
Q. Who made that sta.tement to you f
A. Miss Lizzie.

Mr. Landrum: I object to that.
By the Court :
Q. V\llto told. you that?
A. Miss Lizzie.
}Jfr. Landrum: I object to that.
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page 56

~

The Court : Objection sustained.
Mr. Redd: He says one of the defendants told
him everything had been turned over to Miss

Fanny.
Mr. Landrum: That isn't evidence against the other one ·
and not evidence against her.
The Court: Objection sustained.
~
Mr. Redd: ·Exception.
By ¥r. Redd:
Q. ·Do you know George "\Vilson f
·A. Yes, sir.
Q. Ho,v often has he been back to this place since 1929 f
A .. I couldn't tell you.
Q. Do you kno'v ·whether he has been back at all t
A. No, I don't.
Q. Does he stay in Hanover County t
A. Stay in IIanover County f
Q. Yes.
A. What do you mean Y When he comes backf
Q. Does he live heref
A. His old home place is in Hanover County.
Q. You mean by the old home place the one these two ladies

own?

A. Yes, sir.
Q. That is not his home, is it?
A. It is not· his home :qow, I don't reckon. I
page 57 ~ don't know who it belongs to.
Q. How much of his time does he spend in Hanover County each year from your observation Y
A. I couldn't tell you. I don't remember seeing hin1 for
maybe a couple of years.
·
Q. When he comes how long does he stay~
A. I couldn't tell you that.
Q. How have no idea Y
A. No, sir.·
Q. Did you ever hear Miss Fanny Wilson say anything
about the poultry business Y
· A. No, sir.
CROSS

EXA~IINATION.

By ~{r. Landrum:
.
Q. Do you see or do you kno'v whether or not you see Mr.
Wilson every time he comes to Hanover County t
A. No, sir.
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Q. Is it possible for him to come here and stay any length
of time without your seeing him T

A.. lie could do it.
Q. You don't know ho'v often he comes or how long he
staysT
A.. No, ..sir.

vVitness stood aside.
page 58

~

vV. T. JONES,
a witness introducecL in behalf of the plaintiff,

being first duly sworn, testified as follows:
DIRECT

EXA.~IINA.TION.

By Mr. Redd:
Q. 'Vhere do you live, Mr. Jones 1
A. Elmont.
Q. Were you at Eln1ont the evening that this accident occurred to Mr. Buchanan?
A. ·Yes, sir.
Q. Did you help to carry ·him in the house 1
A. Yes, sir.
Q. 'Vhere was he lying when you got there 1
A. He was lying kind of bias across the ditch line on the
·left side of the road.
Q. vVhat was his condition y
.
A. I think the doctor found a broken leg and broken shoulder.
Q. He was on the left side of the road lying partly in the
ditch 1
A. Yes, sir.
Q. l¥'as Raymond vVest there 1
Q. Did Raymond say anything about 'vho he
page 59 ~ 'vas working for 1
lir. Landrum: I object.
Mr. Redd: He is their agent.
1\{r. Landrum: You haven't proved it yet.
The Court: You can't prove agency by the declaration of
the n1an. The burden is on the plaintiff to establish agency
by a preponderance of the evidence. You can't establish it
by what the man says.
·
~fr. Redd: I can put a link in my chain of evidence.
The Court : Go ahead. I will let you ask it.
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By Mr. Redd:
.
·
.
Q. Did you hear Raymond West say who he was working
forY
Mr. Landrum: I object.
The Court: Objection overruled.
Mr. Landrum: Exception. The declarations of 'the agent
not in the presence of the defendants in this case I don't think
are admissible.
.
'
The Court: The question is at the time of the accident
which is part of the res ,qestae and while the fact alone that
what a man says that he is agent is not sufficient unless there
is other testimony, yet the Court will take care of it at the
proper time by instruction to the jury.
Mr. Landrum: Exception.
I

page 60

~

A. Yes, sir. This boy said-

The Court : Wait a while. These people weren't there. The
objection i& sustained. I reverse myself. Objection sustained.
Mr. Redd: If I am agent for a person my statements in regard to that are not admissible Y
The Court: Not unless he is a party. In this case it is not
admissible because the man here was not sued in this action
against these two persons and any statement he makes not
in the presence of these parties is not admissible. If you
will read a very recent case by the Supreme Court on that
you will-have no trouble coming to that conclusion.
Mr. Redd; I frequently make mistakesThe Court : Courts are not infallible. All of us make them.
Mr. Redd: Here is a man right there immediately a.t the
time of the accident tells a bystander for whom he is run·
ning the truck.
The Court: That hasn't been developed. You are assuming that.·
·
Mr. Redd: He said where he found Mr. Buchanan.
The Court: That doesn '.t show the time of the accident.
He nught have found him a day .afterwards.
page 61 ~ Mr. Redd: I am afraid Your Honor loses sightThe Cour,t : The gentleman said he found the
man lying there. That doesn't mean when the impact took
place.
Mr. Redd: I asked him if he was there at the time -of the
accident. He said he got there a few minutes afterwards
and fonnd hhn lying in the ditch and they picked him up and .
carried him over to his _house on the porch.
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'11he Court: If you develo_p that properly you can get it in
. ns res gestae, but you haven't developed that.
Mr. Redd: I will do it again.

By Mr. Redd:
.
·Q. How long after Mr. Buchanan was struck did you see,
him lying in the ditch where you said he was lying Y
. .A. Why I \vould say a minute and a half; not more than
that.
Q. What did you do with himf
·A. Why we got a cot and put him on the cot and put him
on the porch.
The Court: Ask him when he had the conversation.
Mr. Redd: I am coming to that .. You. told me I -must go
step by step.
Q. You carried him over to his porch 1
A. Yes.
page 62 } Q. Was Raymond West present at that time?
A. Yes, sir.
Q. How long was that after the accident~
A. Not over 'five minutes.
Q. Did you hear Raymond West n1ake any statement at
that time as to for whom he was driving the .truck?
.A. Yes, sir.
Mr. Landrum: I still make the same objection unless the
·
defendants were there.
The Court : The Supreme Court has decided time and time
again, especially in a case by Judge West, that the agent of
a company who makes a declaration as to an injury happening it is not ad1nissible unless part of the res gestae at the
time; that is, while the thing is hot, while the man· is hot and
hasn't time to think. Here is an accident; this "1tness says
he got there a minute after the accident; ~fr. West was there
and he made the declaration while his mind was in that condition. - The ·declaration will be admitted. You mav note
your exception.
..
Mr. Landrum: As to how the accident happened that may
·be true, but as to whom he was w-orking for is no part of the
res gestae.
The Court: N.o use arguing. I have ruled. ·
page 63 } Mr. Landrum: We wish to save the point as not admissible on the ground it is purely hearsay
·
-as to the defendants and no relationship of agency has been
established so far from the evidence and it is purely heresay
as to these particular defendants. Any statement he made
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.to whom he ,vorked for is not part of the res gestae. If
it was a statement as to how the accident happened it would ·
be a par.t of the res gestae, but not as to whom he 'vas 'vorking for.
The Court : The res gestae must be part of the accident..
I recall a case in Richmond where a man was standing on
the street when the accident happened and this man at the
time said, ''The company is responsible.''
Mr. Landrum: Just as to the accident, but not as to ~vhom
he was employed by.

By Mr. Redd:
Q. What did you hear Raymond 'Vest say 1
A. )Vhy I asked this boy after the accident-the boy fainted
and I helped 'vork on him and I asked this boy if he was
able to drive the car home or if I could drive it for him
because I was afraid the same thing 1night occur to him on
the road and he might kill himself and he said, no, he could
make it. I said, ''Where do you live~'' He said
page 64 ~ up the road a mile or two. I said, ''\\Tho do you
work for?'' lie said, '':.Miss Fanny Wilson.''
Then I again offered to drive the car home and he said he
could drive it himself.
By the Court ~
Q. lio·w far 'vas he from where the accident happened when
he made that statement.?
A. Where was I Y
Q. ''\There ·was he 1
A. At Mr. Buchanan's house.
Q. How far from where the accident took placef
A. I would say 30 yards.
By :Nlr. Landrum:
Q. That was made after he had fainted 1
A. That "ras after he had fainted and recovered, nearly
recovered.
The Court: I will sustain that objection and eut that testimony out. That isn't proper. Disregard that, gentlemen
of the jury, in toto. 30 yards a'vay and after he had fainted.
That is not res gestae while the thing is hot in the mind.
1\{r. Redd: It was less than five minutes after it happened.
The Court: I sustain the objection. Gentlen1en of the jury,
disregard that testimony.
Mr. Redd: I note an exception.
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By Mr. Redd:
Q. Ho·w far did the car run after it struck Mr.
Buchanan?
A. I didn't measure the distance, sir; I \vas helping Mr.
Buchanan in. I didn't measure the distance.
Q. Did you see the car standing there Y
A. Yes, sir. ·
Q. If ow far would you estimate it?
A. I would say approximately 50 or 60 yards at just a
rough guess. I couldn't give it to be accurate because I
didn't measure it.

CROSS

EXA~IINATION.

By Mr. Landrum:
Q. Mr .. Jones, you didn ~t see the accident, did you T
.
A. I didn't see the car when it struck Mr. Buchanan, no,
sir.
Q. Did you see it prior to the accident f
A. I saw the boy go driving past t4e church.
Q. How close were you to the road?
A. Why I .would say I \Vas about two-thirds of the way
across the church yard, something lilre that.
Q. In yards how far?
A. About 20 yards.
Q. You were behind the church from where the accident
happened?
A. Well, not behind the church because the church faces the
road. vV e were on the south side of the church.
page 66 ~ Q. In order words, the church was behveen you
and the site of the accident f
A. Yes, sir.
.
Q. Could you say how fast this boy \vas driving'
A. I couldn't tell how fast the boy was driving. I had no
;means of telling. I just merely turned my head when the
boy drove by. I couldn't say positively how fast he was driving.
.
Q. lie wasn't driving at such a terrific rate of speed that
it attracted any particular attention, \Vas heY
A. No, he wasn't driving such a rate of speed to attract
any particular· attention.
Q. Could you give us son1e idea T He was driving at an
average speed, was he not?
A. I couldn't say.
.
Q. ·vvould yop say he \vas driving any more than the average speedY
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A. I couldn't say. I 'vas a.t ·worlt and just merely turned
head.
Q. Y_ou just ha~pened to see the car pass on by Y
•
A. Yes. I didn t pay any attention to it.
Q. How far was Mr. Buchanan \vhen you found him or
when you got there above the gate or path which he comes
from his house into the country road?
A.. I couldn't tell because I didn't measure or
page 67 ~ step anything whatever. I stayed with Mt:. Buchanan. In fact, I stayed there to hold his limb
while Dr. Ray went ·back to Ashland.
Q. You didn't make any measurements Y
A. No, sir; none whatever.
Q. You don't lmow the exact place where he was struck,
do you; only know where he· was found T
A. I could guess maybe the place we found him.
· Q. You don't know where he 'vas struck; where he was in ·
the road when the car_struck him Y
A. No, sir, I couldn't tell that.
Q. How long had yon been living near Elmont 7
A.. I had been there since early spring. At that time l was
just here to do so~e work. That is, I had agreed to rent
this place there and just came up several weeks at that time.
Q. Are you familiar with the location of Mr. Buchanan's
house, the place where he lives?
A. No, sir, no more than I have been going to church there
and passing there.
.
· ·
Q. Do you know where it
with reference to the curve
in the road¥
.
A. No; I just only saw the house there. I never paid any
particular attention to it.
Q. Does the path of Mr. Buchanan's house come
page 68 ~ into the road at the bend or a.pproximately the
bend, where the county road makes a curve 1
A. I would say the path comes in somewhere near there. ·
I couldn't give you exactly how near the curve or anything
like that, but I know the path comes in the road there somewhere near the curve.
Q. Could you stand in the path 'vhere it intersects with
the highway and see both 'vays on that curve Y
.
A.. I couldn't. tell you, sir, because I never stood there to
take ahy notice at all.
Q. You made no measurements?
A.. No, sir, none a.t all.
Q. As to how far the car was up the road from where the
accident happened Y
'
A. No, sir, I didn't.

.my
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Q. All .you know is just a guess t
A. Yes, sir.

RE-DIRECT EXAMINATION.
By Mr. Redd:
Q. Did you hear the lick when Mr. Buchanan was struck f
A. Yes, sir.
Q. How far were you from the place of the accident when
the accident occurred?
·
A. Not any farther than from here out to the gate, I
wouldn't think, or out to the county road there.
Q. And behind the cllurch from it f
page 69} A. Yes, sir.
Witness stood aside.

LESLIE DAVIS,
a witness introduced in behalf of the plaintiff, being first duly
sworn, testified as follows :

DIRECT EXAMINATION.
By Mr. Redd:
Q. Where do you live t
A. Elmont.
Q. Were you· present the evening :Mr. Buchanan was hu:rt
by this a-qtomobileY
·
A. Yes, sir.
Q. Did you get there while he was lying in the road T
A. No, sir; they were carrying him as I drove' up.
Q. Was Raymond West there?
A. Yes, sir.
Q. Had Raimond West fainted at that time 1
A. No, sir.
·
·
Q. He hadn't? Did you hear Raymond West
page 70 } make any statement as to why he struck Mr. Buchanan!
Mr. Landrum: I object.
.
'The Court : Objection sustained.
Mr. Redd : That was before he fainted.
By the Court :
. Q. Were you there when this man was struck?
A. No, sir.
Q. How long afterwards f
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.A. I don't suppose more than a couple of minutes because
it was just a little 'vays from the house and I stopped at the
gate. They were carrying him in the yard and I got out and
helped carry hin1 in and put'him in bed..
Q. Had West fainted then Y
A. No, sir.
Q. Did he faint after that time f
A. Yes, sir. lie 'vas talking to me ·when he fainted.
Q. Talking about this case1
A. Yes, sir.
Q. You interrogated him?
A. I asked him about it. It was the first time I had ever
seen the boy; never seen him before ; never seen him since
until today, I don't think.
The Court: I will admit it..

By

~{r.

Landrum:

Q. I-Io'v far was that from the scene of the accident?

A. About 100 yards, I guess. Not more than
page 71 } that.
·
Q. Neither of the defendants were present f

By the Court :
Q. I thought yon said 30 yards to the house.
A. I said it wasn't 100 yards from the house to where the
accident was.
· Q. How far was it from the accident where the boy made
.the statement f
A. Just from the accident to the house. He had just walked
to the house ·and gotten on the porch.
Q. Coming ~rom the accident?
A. Yes, sir.
Q. What distance is that?
'4· I am not positive about the distance because I don't
Irnow where he was struck.
The Court: Objection sustained.
Mr. Redd: Now he statedThe Court: No use arguing. I don't allow argument after
I have ruled. If you don't like it, except.
Mr. Redd: It puts us in bad shape and makes us do a lot
of useless 'vork some time. I note. an exception.

·By Mr. Redd :
Q. Now I understood you to say-

.. ,.
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Mr. Landrum: The Judge has ruled that out.
The Court : You ean 't go into that. I have ruled
-that out.
Mr. Redd: He said he. got to the accident within two mintues .
.The Court: If you want to make your exception I will
send the jury out.
Mr. Redd: I have already asked it.
The Court : I will let you make your exception, but not in
the presence of the jury.
. Mr. Re¢ld: That is all right, but I want t.o get it in the
record.
·
The Court : I 'viii send the jury o11t or let you write it.
page 72 ~

Note : Jury retires from the courtroom.
Mr. Redd: I want to come right up to it step by step.
The Court: Note your exception why that testimony is ad-·
missible as a matter of la:w.
Mr. Redd: You want me to make a formal exception on
the record?
The Court: Rule 22 says when counsel objects he must
sta.te_his reasons in writing. I presume you want to say
this: counsel for the plaintiff in this case excepts to the
ruling of the Court in refusing to permit the witpage 73 ~ ness to answer the question f~r this reason, that
·
the counsel for the plaintiff says it is a part of
the res _gestae or a spontaneous declaration made at the time
of the accident and .for that reason is admissible. That covers
everything you have got to say.
J\fr. Redd: That is not all I want. I want to show what
his answer would be.
The Court: I will allow you to show what his answer would
be.
Mr. Landrum: I would rather have the grounds stated by
counsel than the Court.
Mr. Redd: I take it as the Judge stated.

By lfr. Redd:
Q. My question was: Did Raymond West immediately after the accident to Mr. Buchanan and before he had fainted
make any statement in your presence as to the cause of the
accident?
·
By the Court: Now let the witness answer.
The Witness: State what he said to me f
The Court: Yes. You said you had a conversation.
I
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A. In this conversation he spoke up and stated that he
wouldn't have· had the accident, had plenty of
page 74 ~ ti1ne to stop, but that the brakes on the car
·wouldn't function and he didn't think he would
ever drive the car again.
By the Court :
·Q. That is what he said?
A. Yes, sir. At that time he fainted, slid right down. I
caught hin1 before he hit the floor.
The Court: llo'v can there be any objection to that?
Mr. Landrtun: ,~Vhat he said isn't evidence against these
people unless he is an agent. ·
The Court : That is a 1natter ·to be considered later on.
Mr. Landrun1: There is no evjdence as to that yet.
The Court: You g·entlemen don't move right. That testimony is all right. It must be shown, not that the principle
of principal and agent exists here-that doesn't exist herebut master a.nd servant. It is master and servant here and,
of course, the Court at the proper time will tell the jury in
order for these two ladies to be liable the jury must believe
that they were the masters, had employed this man, had directed him, had exercised the power of controlling his actions and conduct and at tlte ti1ne he did inflict the injury
he was in discharge of a duty for the n1aster and within
the scope of the authority at the time of the alpage 75 ~ leged injury was inflicted and that the burden in
this case is upon the plaintiff to show the relation of n1aster and servant.
Mr. Landrum: That is true, but this evidence sbouldn 't go
to the jury until they establish that rel~tionship.
The Court: If they don't establish it now they will have
to establish it during the progress of the case.
Mr. Redd: I have been establishing· it all al<>ng, that he
was buying ~Iiss vVilson 's supplies for her. I have been
showing that all along.
The Court: I do.n't kno"r about that. I thought the witness
·was going to be asked wha.t statement vVest made as to being
in the service of these lv~isses Wilsons, but I find out now
counsel wants to elicit from the "ritness the condition of the
}lrakes of the truck he was operating at the tin1e. of the injury.
lvir. Redd: I was satisfied Your Honor didn't understand
me.
The "\Vitness: I don't kno'v who he was working for at the
tiole.
·
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1\fr. Landrum: Counsel for the defendants expage 76 } cepts to, it on the ground it is purely hearsay.
Note: Jury returns into the ·courtroom.
By Mr. Redd:
Q. Now, }fr. Davis, will you answer my question? My
question was : Did Raymond '\Vest immediately after the
accident to }\!fr. Buchanan and before he had fainted make
any statement in your presence as to· the cause of the accident?
A. Yes, sir, he did.
Q. Tell what that statement was.
A. I was talking to him about the accident. I didn't know
who he was. He stated to me that the accident-the cause
of the accident was on account of the brakes; wouldn't have
had the accident, had plenty of time to stop, but the brakes
wouldn't work, and he didn't think he would drive the car
again, and at tha.t time l1e fainted.
Q. Do you know George Wilson?
A. Yes, sir.
Q. How long have you known him Y
A. I have been knowing him all my life, ever s.ince he was
a little bit of boy. vVe were both about the same age.
Q. Has he ever worked up there on the farm that is owned
by these two ladies Y
A. I think so. I am in Richmond in the day
page 77 } time, but I think he has been up there. I know he
was there part of the time for a few years.
Q. How long since he left that farm?
A. I am not positive, but I think about four years.
Q. ':Vbat has he been doing since he left?
A. I don't know that.
Q. Don't you know he is a civil engineer?
A. Yes, sir.
Q. And spends his time away from homef
A. Yes, sir.
Mr. Landrum: I object to leading questions.
Q. Has he been there in the conduct of that business within
the last four years that you know of?
A. Not that I know of.
Q. If he had been you would have been apt to know it?
A. I reckon probably so.
·
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Mr. Landrum: I object to that.
The Court : That is .a leading question~
·
·
Q. Has he been to Elmont in the last year that you kno'v

ofY

A. I heard he has, but I don't know that to be a fact; I
didn't see him.
CROSS EXAMINATION.
By Mr.. Landrum:
Q. You didn't see the accidentf
A. ~o, sir.
·
page 7.8 } Q. Just at the time yon ·were talking to Raymond West he fainted, didn't he T
A. Yes, just about the time he finished the conversation.
Q. He was then there on Mr. Buchanan's porch some,vhere!
A. Yes, right on the porch.
Q. Ho'v long have you been living around Elmont!
A. Born and raised there.
Q. Do you go there every day f
A. Yes, sir, every night.
Q. Do you know where ·Mr. Buchanan livesT
A. Yes, sir.
Q. What is the situation of 1¥Ir. Buchanan's house with
reference to the curve in the road f
A. Well, you haven't got a sketch drawn off, have yon Y
Q. No, sir.
A. His house is say sitting here and the road comes like
this (indicating}.
· Q. Where does the path to his house come into the road!'
A. Comes down into the .road where it bends here; comes
in here like that (indicating), almost just before it starts to
bend.
Q. Just before it starts to bend f
A. Yes, sir.
Q. And this is in the direction of Elmont, isn't it (indicating) 1
A. Yes, sir.
page 79 ~ Q. When he gets to the intersection of the road
.with the path he can see do'vn the road Y
A. Oh, perfectly.
Q. He can see down the road T.
A. For a long 'vays. I would say 100 yards. The whole
road curves around here, but there is a little straight place
in here in front of the church. He can· see 100 yards, I guess.
Q. And possibly farther Y
·
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A. No, you can't see much farther than that because it is
another send in the road and some bushes.
Witness stood aside.
page 80

~

R. II. BUCHANAN,
being recalled to the stand, testified· as follows:

DIRECT EXAMINATION.
By Mr. Redd:.
Q. Mr. Buchanan, you testified that you are the son of the
plaintiff in this case. Were you at his house the evening of
the accident 1
A. At my place Y
Q. At your father's place 1
A. Yes, but not at the time the accident occurred.
Q. Ho'v long after the accident did you get there¥
A. Just about a couple of minutes ; two or three minutes.
Q. Where was your father when you got there Y
A. Laying with his shoulder in the water-ditch with a little water in it; his head in the field and his feet laying in
the water.
Q. On which side of the road Y
A. Left hand side of the road coming towards Elmont,
·
going north from Richmond.
Q. Is it a sharp curve in the road 1
A. No~ sir, not particularly sharp. It is kind of a curve,
.
but I can't call it a sharp curve. ·
page 81 ~ Q. I mean coming around the corner at Kenwood church f
A. It is a curve there. I don't know whether you call it a
sharp curve or not.
Q. Wl1at did you do with your father¥
A. Sir¥
Q. What did you do when you found your father lying in
.
the ditch?
A. Went to the house next door and got a cot or stretchel">
and with the help·of two fellows we took him out of the ditch
and put him on the stretcher and carried him on the porch.
Q. Was Raymond West there Y
A. Yes.
.
Q. Did you hear him have any conversation with :hfr. Davis
as to th~ cause of the accident!
Mr. Landrum: '\Ve object on the same ground; not admissible as to these defendants.
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A. Yes, sir.
Q. Will you tell the jury what that conversation was Y
A. Mr. Davis asked hin1 ho"T the accident occurred and he
said he didn't have no brakes; his brakes wasn't holding;
he had time enough to stop, but the brakes wouldn't hold.
Q. How far did the car run after it struck your father Y
A. Measured to be 81 yards.
Q. 323 feet. Vlhich side of the road did the car stop on T
A. .The car stopped on the right hand side of
page 82 ~ the road.
Q. Do you know for whom Raymond West 'vas
working?

Mr. Landrun1 : I object.
A. No, sir.
Q. Do you know George Wilson T
A. Yes, sir.
·
Q. Has George vVilson lived at the old place up there
within the last four years?
A. I couldn't say.
Q. You ·don't Irno'v whether he has or not¥
A. No, sir.
·
Q. Do you kno'v what his business is?
A. I just heard· he was a civil engineer. ·· ·
Q. Do you know whether his :worlr carries him away from
home up there where these ladies live?
A. Yes, sir, his work is away from home.
Q. Do you know whether he has spent any time up there
at this farm within the last year t
A. No, sir, I don't know.

CROSS EXAMINATION.

By Mr. Landrum:
, , Q. Did you measure the distance of where the car went
after the accident f .
.
A. Yes, sir. \Ve. measured it later. It wasn't the day of
the aecident.
page 83 } Q. How much later Y
A. I don't know. Vve. measured it-three, of us
went out and n1easured it; sa'v where he was picked up and
saw where the car was stopped. I measured the distance.
Q. When was that?
A. Well, I don't know what day it was; couldn't tell you.
Q. You don't kno\v when it wasT
A. No,. sir.
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Q. You are doubtful whether you measured it 1

A. Sure, I measured it ; four of us.
Q. But you don't lmow anything about when it was made T
.A. No, sir, I don't kno'v the date it was made.
Q. You know Mr. George Wilson, don't yout
A. Yes, sir.
Q. You know Miss Fanny and Miss Elizabeth Wilson, too 7
A; Know of them; I don't know them. ·
Q. How long have you been living at Elmont Y
A. Somewhere between-! don't know~somewhere between the period of eleven and fourteen years.
Q. You have been living there behveen eleven and fourteen
years¥
A. Yes, sir.
.
Q. Did Mr. George Wilson ever live around there?
A. I don't know. I know where the place is. He was there
when I first come there. I used to see him.
page 84 ~ Q. Do you kno'v his family 7
A. Know his family?
Q. Yes.
A. No, sir. I seen his boy catch the train to go to school;
but Mr. Wilson was .away at the time. I think he was in
Florida.
Q. Do you know whether or not Mr. George Wilson's family lived there~
A. Yes, sir, they were there a while.
Q. You don't lmow how long1
·
A. No, sir.
Q. Do you kno'v 'vhen they -went away 1
A. As well as I know I think it has been two yeavs.
Q. But during the time that Mr. George Wilson's family
'vas living there were Miss Fanny and Miss Elizabeth Wilson
living there f
A. I don't lmow. I never was at the house.

Witness stood aside.
plaintiff rests.
Note : The jury retires from the courtroom.

'

page 85

~

Mr. Landrum-: If the Court please, I would like
to move to strike the evidence of the plaintiff at
this time for the reason-·
The Court: What ground? On what authority?
Mr. Landrum: That so far there is no evidence-
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The Court: What is the law of the ·easeY I want to know
the law on which. you predicate your l)Iotion. Why are you
making the motion Y
·
Mr. Landrum: On the ground there is no evidence to connect the defendants in this case with the accident.
The Court: Do you 'vish to have the Court try the motion
as a demurrer of the evidence 7
Mr. Landrum: No, sir. For the reason he has failed t()
prove agency; that the driver of. this truck is the agent of
the defendants in this case, and, furthermore, there is no
evidence to show any negligence on the part of the driver of
the truck at the tim.e of the accident. Mr. Buchanan's testimony is that he didn't see the truck until it practically hit
him. He didn't know what.happened or how it .happened
and nobody else saw the accident or any circumstances surrounding it, only saw it after ~{r. Buchanan 'vas found in
the road after the impact. There is no evidence at this stage
of the case to show Raymond West was an employee of
either. of the defendants at the time of the accident or has
ever been, and especially is there no evidence to
page 86 } show that Miss Elizabeth Wilson has ever had .anything to do with any poultry farm or any connection whatever with the driver of the truck who was driving at the time-Raymond West. There is certainly no evi-:dence so far as she is concerned and I can't see where there
is any evidence before this Court on which the Court can
say or the jury can say that Raymond "\Vest was an employee
at the time of the accident of either of the Misses Wilsons
in this case ; certainly no evidence as to Miss Elizabeth Wilson has been attempted to be introduced and the evidence
so far as Miss Fanny Wilson is concerned the only thing is
that the boy cashed checks that Miss F·anny Wilson signed
and that he was hauling feed for the poultry farm or poultry business which was originally started and conducted by
Mr. George Wilson whose family just moved away a few
w~eks or months before this accident, and there is nothing
to show that they employed Raymond West or that they
paid him out of their own funds for the service he rendered
or that his duties there are in any way subject to their supervision in any respect.
·
Mr. Redd: I simply have to say in reply to thal that not
only have these checks been given to Raymond West for .
his salary drawn by Miss Wilson and for poultry feed bought
by Miss Wilson, but that they sent him down to Cobb's store
to buy stuff for them in this Ford tru<;k, and we think the
case is -sufficiently proven to submit the facts to the jury.
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The Court: ~Ir. Redd, the Supreme Court has
held, especially in the case of So'u.thern Railway
vs. Barksdale, that on a motion to strike the Court
should entertain it and strike the testin1ony if it be of the
opinion that if the jury should render a verdict for the plaintiff it would set it aside. Judge Eppes, in the case of Sntith
vs. Green, 153 Va., says that there is practically no difference between a motion to strike ancl, a demurrer; that on a
motion to strike the court n1ust give full 'veight to all the
testimony, such weight as a. jury could or might give it and
after considering all favorable inferences therefrom that the
jury might or could draw if it felt that it would have to set
the verdict aside if the jury should bring in one for the
plaintiff, then it should entertain the motion. The case· of
Co1nmowwealth vs. Linzbo, decided in 147 Va., ·by Judge Burks,
'vas a criminal case and he said the same doctrine applied
in tha.t case. In the n1ost recent _case, the case of Farrington
vs. M'lllu.a.Z Life lnsurooce Contparny, Judge I-Iolt said the
doctrine applied ·there. .
In this case, ~fr. Redd, you must not be unmindful of the
face that you rely upon the master and servant doctrine. It
is not enough to prove that a 1nan is in the employment of
the master, hut the testimony must go further and must
sho'v that a.t the time the accident occurred the servant was
on a mission for the n1aster and within the scope
page 88 ~ of the authority at the thne. In the case at bar
there is some evidence which shows that this man
\Vest at divers times went to a store and there had checks
cashed, that he brought groceries and the· lil\:e for the defendants in this case. There is no testimony as to whmn
this truck belongs; certainly none that it belonged to the
defendants here. There is not a particle of testimony to
sho"r the mission of \Vest the morning or evening of the
accident, ·whether he was on his own business or mine or
'vhether he was on a 1nission for the defendants. Unless he
was at the 'time· engaged in business for the defendants and
within the scope of that authority at the time of the accident there cannot be a recovery. There isu 't an iota of testimony to Rltow t.l1is man at the time of the accident was the
servant of these people.
The Inotion will, therefote, be sustained ·and the jury directed to return a verdict for the defendant.
l\fr. Redd : Your I-Ionor won't allo'v me to reply V
The Court: There isn't anything for you to say.
1\fr. Redd: I wish to except and take the case up.

page 87

~

Note: Jury returns into the courtroom.
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The Court: Gentlemen of the jury the testimony of the
plaintiff is stricken out.. Nothing is left for you 'to do but ·
return a verdict for the defendant. Write your verdict.
page 89 ~

'' 'Ve the jury on the issue joined find for the
defendant." Signed, R. J. Isbell, Foreman.

This day came the PJpintiff by his attorney and likewise
came the defendants by Counsel, who pleaded riot guilty,
filed their defense of contributory negligence and an affidavit
denying agency and upon this put then1selves upon the country, and the plaintiff doth the like ~nd thereupon came ~
jury, to-wit:. Walter Carneal, N. R. Waldrop, R. J. Isbell,
John Tener, If. C. Valentine, A. L. Oliver and W. L. Southard, who being sworn the truth upon the premises to speak,
and. the plaintiff having completed his .evidence, the defendant by counsel moved the Court to strike out the evidence
of the plaintiff upon the ground tha.t he had failed to prove
agency and established responsibility of defendants, and instruct the jury to find a verdict for the defendant, and the
Court having heard the argun1ent for the defendant and the
plaintiff and it appearing to the satisfaction of the Court
that the plaintiff has failed to make out his case. doth sustain the motion of the defendant, and instructs the jury to
bring in a verdict for the defendant accordingly, to which
action of the court the plaintiff excepts; thereupon the jury
returned the following verdict to-wit: "We the jury on the
issue joined find for the defendant.·" Signed, R. J. Isbell,
Foreman.
Whereupon it is the judgement of the Court, that the plaintiff take nothing and the defendant recover of the plaintiff
their cost by them in this behalf expended, and the plaintiff
is granted a stay of execution for sixty (60) days upon his
entering into bond in the penalty of Three Hundred Dollars
($300.00) with security to be approved by the Clerk of this
Court, within ten days from this ·date'.
page 90 ~ And the plaintiff excepted to the action of the
court in striking out the evidence of the plaintiff,
and directing verdict for the defendant,
(1) Because the evidence shows sufficient matter to submit
to the jury the question as to whether or not Raymonp. West
was in the employment of the defendants at the time of the
accident, and driving the truck which caused the accident, in
.and about their business; 3;nd,

(2) 1\Tb.ether or ·not the proximate cause of the accident
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was due to the negligence of the said Raymond West while
so in the employment of the defendants; ~d,
(3) Whether or not the automobile driven by the said Raymond West was used by him as servant ·and employee of
the defendants, and whether or not the brakes of said automobile were defective, and whether or not such defects in
said automobile, and the carelessness of the said Raymond ·
West in handling and driving said automobile were the proJd-'mate cause of the accident, inflicting the injuries on the plaintiff in this case,

( 4) Because all of these matters were sufficiently proven
for the questions to be submitted to the jury, and for them
to pass on as questions of fact and for them to decide and
draw the proper inferences from the testimony in coming to
their conclusion. ·

Teste : This 18th day of February, 1931.

FREDERICK
page 91 }

,V.

COLEMAN,
Judge.

CERTIFICA.TE #2.

The witness, John Tignor, (p. 55 of evidence) introduced
-on behalf of the plaintiff, testified as follows:
Q. vVho does the chicken business up on the farm belong
tof

A. I couldn't tell you.
Q. Have you heard any statement in regard to who it be·
longs to from either of the Misses Wilsons?
A. , Not directly for the chicken business. The -only thing I
heard Miss Lizzie told me one day everything was turned
over to Miss Fanny.
· Q. Who made that statement to you 1
A. Miss Lizzie.
The foregoing questions propounded to John Tignor, witness for the plaintiff upon direct examination, and his answers thereto upon objection by defendant were disallowed, ·
ruled out and excluded from the jury, and the plaintiff eXcepted on tlie ground that the evidence was material, rele. .

•
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vant, and was an admission and statement made by one _of
the parties defendant to the suit.
Teste: This 18th day of February, 1931.

FREDERIC!\: \¥. COLEMAN,
Judge..

CERTIFICATE #3.

page 92}

vV. T. Jones, witness introduced on behalf of plaintiff,. (p.
62 of evidence) testified as follows:
Q. How long after ~{r. Buchanan ·was struck did you see
him lying in th<~ ditch where yon said he was lyingt
A. Why I would say a 1ninute and a half; not more than
that.
Q. ''That did you do with him Y
A. Why we got a. cot ·and put him on the cot and put him
on the porch.

The Court: Ask hin1 when he had the conversation.
Mr. Redd: I am con1ing to that. You told me· I must go
step by step.
Q. Yon carried him over to his por{1h f
A. Yes.
Q. Was Raymond West present at tha.t time!
A. Yes, sir.
Q. Ho'v long "ras that after the accident'!
A. Not over five minutes.
Q. Did you hear Raymond ""\Vest 1nake any statement at
that time as to for wh01n he was driving the truck~
A. Yes, sir.
~

Q. Wha.t did you hear Rayn1ond "\Vest sayf
A. Why I asked this boy after the accident-the boy
fainted and I helped 'vork on him and I asked this boy if
he was able to drive the car hon1e or if I could drive it for
him because I "ras afraid the same thing might
page 93 ~ occur to him on the road and he might kill himself and he said no, he could mal{e it. I said,
'''Vhere do you live?'' He said up the road a mile or two.
I said, ""Who do you work for?" He said, "1\Hss Fanny
Wilson.'' Then I again offered to drive the car home and
he said he could drive it himself.
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{)Ver County for a transcript of the record in the case of
I. L. Buchannon against you for the purpose of presenting
·said transcript to the Supreme Court of Appeals of Virginia
along with a petition for a writ of error to the judgment of
said court rendered in said cause on the 31st day of December, 1930. ·
Given under my hand this 26th day of January, 193L

I. L. BUCHANAN,
By Cow.rsel.

We accept legal service of the above notice.

.
J. L. LANDRA.M,
Attorney for Elizabeth G. Wilson
and Fanny Wilson.
Jan~ 31, 1931..
.page 96

~

State of Virginia,
County of Hanover, To-wit:

· I, C. W. Taylor, Clerk, Circuit Court for Hanover County
do hereby certify that the foregoing is a true transcript from
the records of my Office.
Given under my

h~d

this 20th. day of Feby. 1931.

.

C. W. TAYLOR,
Clerk Circuit Court for
Hanover County.

Clerk's · fee $20.00.
A C'opy-Teste:

H. STEWART JONES, C. C..
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By the Court:
Q. How far was he fro1n whree the aceident happened
when he made that state1nent ~
A. 'Vhere was· I?
Q. Where was he?
.A. At ~Ir. Buchanan's house.
·Q. II ow far from where the accident took place 1
..l
.A. I would say 30 yards.

By

~Ir.

Landrum:

Q. That was made after he had fainted f

A. That was after he had fainted and recovered, nearly
recovered.
The foregoing questions propounded to W. T. Jones, wit~
ness for the plaintiff 11pon direct exa1nination by. the plaintiff, and his answers thereto, upon objection by the defendant, were disallowed by the court, and the jury instructed
to disregard them, to which ruling of the court the plaintiff
excepted on the ground that said evidence was material,
relevant and proper to go before the jury because it showed
that the boy, Raymond "\Vest, was at the time of the accident
in the employment of and working for '':Miss Fanny Wilson", one of the defendants in this suit, and that said statements were immediately after the accident and
page 94 ~ about thirty yards fron1 the place where the accident occurred, and "rere a part of the res gestae.
Teste: This 18th day of February, 1931.
FREDERICK "\V. COLEMAN,
Judge.
page 95

~

I have had reasonable notice of the time and
place of tender of and application for .these certificates of exceptions.

'
Attorney for Plaintiff.
J. L. LANDRUM,
Attorney for Defendants.
T() Elizabeth G. Wilson and Fanny Wilson:
Take notice, that I will, on Monday the 2nd day of February 1931, apply to the Clerk .of the Circuit Court of Han~
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