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THE

Supreme Court of Appeals of Virginia
AT

RIOH~fOND.

ANNE BLAND, Plaintiff,
vs.

WARWI01{8HIRE. OORPOR.ATION, AND VIRGINIA
PUBLIC S'ERVICE 001\fP.A.NY, A CORPOR.A.'fiON, Defendants.
0

PETITION FOR 'VRIT OF ERROR.

To the H 011o1·able J-ustices of the Suprem,e Court of Appeals
cf Virginia:
Your petitioner, Anne Bland, hereinaft~r called plaintiff,
respectfully represents that she is aggrieved by an order or
judgment of the Circuit Court of Wa.rwick County, ·virginia,
-entered on the 4th day of June, 1931, by which order it was
adjudged by the Court tl1at on account of a. partial release
executed by the plaintiff under date of December 30, 1930, the
plaintiff should not recover anything from the defendants in
this action wherein plaintiff is suing· defendants for $40,000.00 on aceount of personal injuries received by the· plaintiff as set forth in the Notice of Motion :filed in this case. A
transcript of the record is filed herewith, wl1ich is prayed to
be re.ad as a part of this petition.
This petition is adopted as the opening brief ; a eopy hereof
was mailed to counsel for defendants on the 26th of October,
19:31. Oral argum·eut on this petition is requested.
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THE PROCEEDIN-GS AND FACTS.
'l"his is an action brought by Notice of Motion against tllc
defendants for $40,000.00 for personal injuries received by
plaintiff in an automobile accident in Warwick County, Virb>inia, on December 1, 1930, in which accident the pla~ti'ff,
a. school teacher of -about 28 years of- age,-lost. the sight .Of
the right eye, said accident and injuries being more fully described in the Notice o£-~fo-tion forming a part of the record
filed herewith.
Prior to the institution of this action,· the plaintiff accepted from John A. Spa.nogle, in whose automobile plaintiff
was riding at the time of the accident, the sum of $2,500.00
as partial compensatiol! for her injuries, and· on December 30,
1930, executed the release, not, under sea.l, which forms a part
of the record, in which release only the said John A. Spanogle
was released, the plaintiff reserving her rights against anyothers who might be jointly liable ·ror her injuries.
After the institution of this action, the defendants called
for the production of the ·above-mentioned release and after
its production, filed a special plea setting forth the· fact tha.t
said release operated as a discharge of the defendants, which
plea was sustained by the Court by its · order entered J nne
4, 1931, to which order your petitioner, by counsel, duly excepted.
THE ER.ROR ASSIGNED IS, that the Trial Court erred
in snstabiing the special plea filed by the defendants.
THE ARGU~fENT 'viii concentrate on whether or not the
release of one johit tori feasor, 'with a. reservation of rights
against the others, operates as a release to all.
, THE LAW AND ARGUMENT.
On the point involved, Burk 's Pleading and Practice (SeCond Edition), which is a. well recognized authority in this
State, has the following fo say at page 6, paragrap~ 7:
''On the subject of satisfaction by one · of several
mu~h. conflict of authority.
There can be but one ·sa.tisfactidn for a wrong, · arid
if complete satisfaction has. been made. by. -anyone of
the wrongdoers, that is a complete diseharge of all the
others. It is immaterial that several actions are pending
against the different wrongdoers. If the satisfaetion by any

jo-int wrongdoers, there is
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one is for the whole wrong, it inures to the benefit of all, a}...
though the injured party expressly reserves his right against
the_ Qth~rs.- It_ is said tha.t .where the release is under seal,
or ~xpresses full ·satisfaction-on itS face, the :atte~pted reservation of rights against other joint wrongdoers is- void as
being: repugnant to the effect and operation of the:- r'~lease;
hut that· where the release of one is not a technical re1ea~
under seal and does not purport to be a complete satisfaction
for the wrong done, the reservation of remedies against other
joint wrongdoers is good, and -effect will be given to the intention of the parties.
''Th-e right of the injured party to settle with one wrongdoer does not involve any question of contribution among
wrongdoers. _He may sue. all, or any one, or any intermediate number. They cannot apportion the wrong among themselves nor compel him to do so. This is f<?"rbidden by _public
policy. - But as he may select whom- he will soo, -no r~as.on
nf public policy forbids him to settle with :any one for his
share of the wrong, provided he settles only for liis share,
and does it in the proper manner. A technical release under
seal of one of several joint wrongdoers ·saying nothing as to
others is a release of all. The release being ·under seal and
absolute, the law conclusively presumes that it was given in
full satisfaction of the entire wrong, and for a. S\lfficient-consideration. But no such presumption arises- where-the, in.;.·
jured party simply covenants not to sue one of the: 'Wrongd-q~rs, qr even where. a technical release under seal is given
reserving on its face remedies against other wrongdoers,
when in fact what was given by the party released was not
full compensation. In such case, the injured party is still
entitled to compensation for the wrong done, and may recover the full amount from the party not released, subject
to credit for the amount received from the pa.rty released.
In such case no rU:le. of evidence is violated.- It must' be conced·ed, however~ tha.t there is much conflict authority on this
subject.'' ·

of

The point here involved has been up before the Supreme
Court of Appeals in this -8tate for determination only once
~<;}· th~.t was in the case of -Ru.ble vs. ·Turner, 2 H. :& M. 38,
which case was referred to by Burk's Pleading and Practice
in a foot-note under the paragraph cited above. The case
of Ruble vs. Turnm· was decided in 1808 and it is true that
the Court there held that the release of one joint tort feasor
released all, even though the release expressly attempted to
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reserve rights against those not released. However, we submit that, even assuming at the time the Ruble vs. Turner case
was decided (1808), it was in accord with the common law
doctrine then prevailing, the holding of that case is not now
in accord with the weight of authority on the point involved,
for the_ modern tendency of most of our Courts, both in the
lJnited S'tates and in England, as will later be shown, is to
h>ive effect to the intention of the parties. Certainly there is
no doubt in the case at bar but what the plaintiff accepted
tl1e $2,500.00 from Spanogle onl!y as partial compensation for
her inj-qries and that she did not intend to release any others
who might be- responsible for her injuries. Also the agreement between the parties not only shows that' the· $2,500.00
was not acce-pted as full compensation, but indeed it shows
that it was not even offered as full compensation for plaintiff's i~juries.
In the case of Bloss vs. Plymale, et als., 3 W. Va. 393 (decided 1869), Bloss, the plaintiff, had brought an action of
trespass·on the case against John Plymale, John Jarrell, Jr.,
et. als., and before the case went to trial the plaintiff accepted
$75.00 from the def-endant J a.rrell and executed the following
release and dismissed the suit as to Jarrell: ''Received of
John Jarrell, Jr., seventy-five dollars, it being in full of all
dues, debts and demands up to this date. (Signed) Hiram
Bloss, March 22, 1866.'' Thereupon the other defendants
filed a plea o.f accord and satisfaction. The Court allowed
the case to go to the jury and instructed them in part as fo)lows:
''That if they believe from the evidence that the trespass.
'vrongs, and injuries in the plaintiff's declaration mentioned
were done and committed by the present defendants, John
Plymale and others, jointly with one- John J a.rrell, Jr., and
that the said plaintiff accorded with John Jarrell, ,Jr., of and
concerning the· said trespasses, wrongs, and injuries, and that
the said plaintiff received from the said John Jarrell~ Jr., the
sum of 75 dollars, in full satisfaction and discharge· of the
said trespass, wrong·s, and injuries on the part or the said
John J arrcll, .Jr., then that such accord a.nd satisfaction
enures to the benefit of all the other defendants, and the jury
must find all the defendants not guilty.''
The jury returned a verdict for the defendants and final
judgment was entered thereon over the objection of the plaintiff. Plaintiff carried the case on appeal to the Supreme
-: '
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Court of Appeals of Yvest Virginia where the ruling of the
lower Oourt was reversed. In its opinion the Court said:
"It was early held that tl1e absolute release of one joint
trespasser discharged all the rest who participated in the
act, and such is still the rule. But the release pleaded as a
discharge for a.ll, that has been given to one only, must be a
technical release, m1der seal, expressly stating the -cause of action to be dischargEd without condition or exception. Frink
vs. Green, 5 Barb.; DeZlu_q vs. BO!iley, 9 Wend. 336; Rowly
vs. Stoddard, 7 Johns., 207 * * * .
"Now it is clear that the receipt of John Jarrell, Jr., admitted in evidence in this case, was not a. technical release.
It is not under seal, which is indispensable to constitute a
release. A release is an estoppel to the party making it,
and imports a consideration from being sealed. ·
"Estoppels are not favored, and should not on principle
he extended beyond the natural and ordinary import of the
term used in the instrument to express the meaning and intention of the· parties.
''The courts in the examination of the numerous decided
cases have been required.to give a construction to every conceivable stipulation inserted in the- agreements which have
been pleaded as releases of liability, and have almost invariably pursued the san1e course in yielding nothing to mere
implication wherever words of release .are found in the instrument. The intention of the parties is alone regarded,
holding the established legal maxim that 'vhere a. particular
purpose is to be accomplished, and the language which expresses it is clear and certain, no general words used in the
same- agreement shall P.xtend the meaning of the parties.
Thorpe vs. Thorpe, 1 Lord Raymond 235.
"Dallas, C. J., in the case of Solly vs. Fo·rbes, 2 Brod. &
Bing. 46, having examined the leading cases, observes, as
courts look at the intention of the parties in modern times
more than formerly, rather than the strict letter, not suffering the latter to defeat the former, held that general words
of release even, could not be opera ted to enlarge a previous
statement which fined the particular object for which the
agre-ement was made. * * *
"Now it is well settled by the authorities, and upon sound
principles, tha.t a release not under seal of one joint tres-

·.
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passer or a satisfaction and discharge of the liability against
him, which shows on its face th~.t it was not the intention
to sati_sfy and discharge the liability of the other joint trespassers will not, and can not, be allowed to work a discharge
of the action. · In other words, that a contract or agreement
not unlawful in itself and plain and express in its terms,
·shall not be construed, nor made to defeat the object and intention of the parties, and much less to work a result they
sought to avoid. o~t ·* =fl
''As the cause of action is against all the joint trespassers
the plaintiff may sue all or either of them at his election;
and he is entitled to full satisfaction, but he is entitled to
but one satisfaction. So where there are different findings
in the same verdict when all the trespassers are ·sued, the
successful party must choose de rnelioribus dam;n?,S, he cannot claim to collect all.
"It follows then if the damages are satisfied in :part by
payment or compromise with some of the defendants, the
plaintiff may still proceed against those who remain in the
record. And in such case it was but right and proper that
the· jury should deduct in their finding whatever sum the
plaintiff had already received on account of the alleged tres~
passes from any of the joint pa.rt~.s, who were afterwards
dismissed. This would be the just npplication of tae rule that
there cannot be a double remuneration for the same wrong."
After setting down the above principles of law, the Court
in the Bloss vs. Ply1nale case, went on further and said:
"But the case of Ruhle vs. Turner, 2 Hen. & :rvfunf. 38, has
been cited and relied on to show the contrary doctrine to that
of the cases ab.ove referred to; and I am free to ~onfess that
it seems not only irreconcilable with the current of authorities but untenable on principle. It seems also in conflict with
the principle of Herrington vs. H urkins, 1 R-eb. 591. The case
of Ruble vs. Tu,rner was decided in 1808, and the case Garnett
vs. IYI aeon, in 1825. The same point was involved in both
eases, viz : whether the release of one of several joint parties
discharged the rest from liability, and argued by the same
learned counsel, viz : ~iessrs. Hay & Call, and yet there is not
tl1e slightest allusion that I have been able to discover in the
latter case to the former, nor even by lVIarshall, C. J., who
reviewed the authorities and considered the subject with his
acknowledged ability and learning. It can hardly be supposed the ease was overlooked. Nor have I found it relied

. I
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on or approved or even noticed in any of the numerous ~ases
decided by the courts of other States on the same subject. I
feel constrained therefore to hold that it does not propound
the law as applicable to this case.'' ·

In 24 American and English Encyclopedia of Law {second
edition), at page 307, it is said:
''But it is a well settled rule that where a release of one
'vrongdoer is not a. technical release under ·seal, then the intention of the parties is to govern) and it becomes a question
of fact for the Court or jury whether or not what the releasor has received was received in full satisfaction of his
wrong; and if it appears that it .was not so received, it is
only pro tooto a bar to an action against the other wrongdoers.~'

Williston on Contracts, Vol. I, at page 647:
''There seems also no reason of technical principle to distinguish the effect of a covenant not to sue or a release of one
of several obligors under ·a joint and several liability in tort
with a reservation of rights against the others from the effect of a similar release given to a. joint and several contractor, .and many decisions, accepting the· analogy permit ·an action to be maintained subsequently against the other tort.feaso'rs, where one jointly and seve·rally ·liable with them
for the tort has been given a covenant not to sue him on a
qualified release.''

In support o.f this Williston cit'es the following authori~
ties: Matheson vs. O'Kane, 97 N. E. 638 (Mass.); Texa.rk{Jifta
Telephone Oo. vs. PemJierton, 111 S. W. 25-7 (Ar1t.); Chicago
vs. Babcock, B2 N. E. 271 (Ill.); Chica,qo & Alton Ry. vs.
Averill, 79 N. E. 654 (Ill.); Drinkwater vs. Jordan, 46 M·e.
432; Musolf vs. Duluth Edison Electric Co., 122 N. W. 499
(Minn.); Ar·net t vs. Missouri Pacific Ry., 64 Mo. App. 368;
Snow vs. Chandler, 10 N. H. 92; Line £t Nelson vs. Nelson £t
8nudlery, 9 Vroom 358; Irvine vs. Milbank, 56 N. Y. 635·;
Robertson vs. Trarnmell, 83 S. W. 1098 (Tex.); Bloss vs.
Plymale, 3 W. Va. 393; Ellis vs. E.c;son, 6 N. W. 518 (Wis.);
Carey vs. Bilby, 129 Fed. 203; Ber1·y vs. Pullman, 249 Fed.
816; DMda;nelle vs. Bri,qha;n.,, 135 S. W. 869 (Ark.); Parry
Mfg. Co. vs. Crull, 101 N. E. 756 (Ind.) ;·J1tdd vs. Walker, 138
S. W. 655 (1\fo.); Gilbert vs. Finch, 66 N. E. 133 (N. Y.);
S·m,ith vs. Dixie Park, 157 S. W. 900 (Tenn.); Nashville In1
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te·n.trban Ry. vs. Gregory, 193 .S. W. 1053 (Tenn.); Slooo vs.
He'rrick, 49 Vt. 327.
.At pag·e 648 Williston also has the following to say:

'' * " :s Where two or more persons are liable for the same
injury though their tort was not joint the only question when
a release has :been given to one, should be, has tl1e plaintiff
obtained full satisfaction, or what he agreed to accept as
such, for his injury * • * .''
In 23 R. C. L., page 407 (Sec. 36), the law is set down as
follows:

. '' * * * and when the contract, whether under sea or otl1er..:
wise, sho,vs that the compensation which he receives from
the parties whom he contracts not to prosecute further, or
whom he in fact discharges from further liability to him for
damages, was not intended as a full compensation for his injuries, he may still pursue the other w1·ongdoers for his dam-·
ages, giving them the benefit of the ·sums he ma.y have received of those who have purch_ased their peace. In other
words, the injured party is entitled to full compensation for
his injuries and to but one compensation. When the1·efore
he receives a full compensation in fact from one of two or
more joint wrongdoers, or wh~n he enters into such a contract with one that the law raises a presumption that he has
received ·such full compensation from him, such receipt of
compensation, or such agreement, is a. bar to an action against
the other wrongdoers. To bar the action of the injured party,
• it must be shown either that he has received full compensation for his injuries, .or what was intended as full compensation, or that he has released one or more of the wrongdoers
by a technical release under seal. If the release is in such
form or aceompa.nied by such restrictions or .reservations as
to repel a presumption of -satisfaction it does not necessarily
discharge all, but is in effect merely a covenant not to sue
tl1e wrongdoer to whom the release is given. If a release is
given to one of several joint tort feasors in consideration of
complete satisfaction for the injury, but reserving the releasor's claim ag·.aiust the others, the reservation is void, because there is nothing to reserve.''
In support of this the following authorities are cited:

Winslow vs. Browb, 7 ·R. I. 95; Ellis ·vs. Esson, 50 Wis. 138
(6 N. W. 518); 19 L. R. A. (N. S.) 619; 89 Collli. 74 (92 Atl.
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883); L. R. A. 1915 E 800; 135 L.A. 215 (112 N. "\V.
776); 14 L. R.. A. (N. S.) 32; 79 J(an. 139 (98 Pac. 784) 19
L. R.. A. (N. S.) 618; 105 Ind. 452 (66 Atl. 282); 204 N. Y.
58 (97 N. E. 408); 37 L. R.. A. (N. S.) 1137; Ann. Cas. 1913
B, 271.
In 53 C. J., page 1256 (par. 77) it is said:
''Some authorities hold that a release of one joint tort
feasor, to have the effect of releasing- the others, must be full,
absolute, or unqualified, but there is authority to the effect
that a release· of one joint tort feasor is a release, of all
whether the release be partial or in full .. Likewise, for the release to have this effect, the co-nsideration received for the
release must be in full, and not merely in part, satisfaction
of the releasor's claim for tort, there being some statutory
provision to this effect but partial sa.tisfa-etion given by
the releasee is available to the other joint tort 'feasors pro
tanto.
''INTENTION 01J' RELEASOR AND RESERVATION
0]1.., RIGHT. There is autho-rity for the general holding that,
in determining whether the release of one joint tort-feasor
Teleases the others, the intention of the parties to the release,
as apparent from the instrument, must govern. However, on
the question whether a release of less than all the joint tortfeasors, containing a reservation of the releasor's rig·hts as
~gainst the other joint to·rt-fea.sors, will ope-rate to release
such others, the courts have been said to be hopelessly divided and in sharp and irreconcilable conflict; some authorities hold that such reservation, whether express or implied,
is repugnant tn the nature of the instrument and without effect, since the right of action cannot be extinct as to one tortfeasor and alive as· to his fellow wrongdoers, and having been
destroyed as to one by the release, it is exting·uished for the
benefit of all, while others l1old that such. a reservation, even
in a release under seal, and at least where other expressions
in the instrument are not inconsistent with the retent-ion of
such i·ight, will be given effect as expressing the intention of
the parties, the amount paid by the release extinguishing pro
tanto the amount of damages recoverable f~om the other tortfea.so1·s, or, in order to give effect to such evident intention,
construe a release containing such a provision merely as a
covenant not to sue, not releasing the other joint tort-feasors,
or as a covenant not to further prosecute, or not to hold the
releasee further liable, or not to pursue him further upon the
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judgment if one '-has been obtained against him, such covenants likewise not releasing the other joint tort-feasors .
.. * * "
From 53 C. J., page 1265 (par. 80):

" * * * R~eleases of fewer than all. the joint tort-feasors,
containing reservations of the releasor's rights as against
the other tort-!easors, have frequently been construed, in order to give effect to the intention of the parties, as covenants
not to sue or proceed further against the tort-feasot·s purported to be released, not releasing such other tor.t-feasors,
the amount paid red}lcing pro tanto the damages recoverable
from such others. * * * . ''
In the ca-se of Barnett vs. Conklin, 268 Fed. 177, Conklin,
the plaintiff in the lower ·Court, recovered a judgment against
several joint defendants and later settled with one of them
for $25,000.00, but in the release expressly reserved his rights
to look to the others for the balance due on the judgment.
\Vl1en he later proceeded against the defendants not released
from the judgment, they contended that the release given
to one of the defendants also operated to release them. The
Circuit Court of Appeals (Eighth Circuit), in sustaining the
opinion of the lower court wherein it was· held that the release which reserved rights of the· releasor against others
did not release those not mentioned in the release, said in
part:
"It remains, therefore, to consider whether the reservations
made in the stipulation as to releasing the defendant-s other
than Ground have the effect of holding the balance of the judgnlent against the other defendants. We have no doubt they
do. We are of the opinion tha.t Tillitt vs. MOIYIJI'l,, 104 Fed. 421,
43 C. C. A. 617, and Carey vs. Bilby, 129 Fed. 203, 63 0. C. A.
361, decided by this court, compel us to so hold, even if we
had any different opinion than that announced in those cases,
which we have not, so far as the point in controversy is concerned. The stipulation, like all other contracts, should be
construed according to the intention of the parties to the
same. Concerning this intent there can be no doubt, as it
is plainly expressed in the stipulation itself. In Berry vs.
Pulln~an Co., 249 Fed. 816, 162 C. C. A. 50, L. R. A. 1918F
358, the Circuit ·Court of Appeals for the Fifth -Circuit followed Carey vs. Bilby, su.pra, giving the same its· full approval. See, also, Lesche1~ Co. vs. lVla;yflower Co., 173 Fed.

-------~--
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855, 97 0. C. A. 465, 35 L. R. A. (N. S.) 1, and cases cited;
.Am. Bonding Co. vs. P~eeblo Inv. Co., 150 Fed. 17, 80 C. C.
A. 97, 9 L. R. A. (N. S'.) 557, 10 Ann. Cas. 357, and cases
cited; U. 8. Fidelity ct Guarantee Co. vs. Board of Comr's,
145 Fed. 144, 76 C. C. A. 114."
In the case of Carey vs. Bilby, 129 Fed. 203, Bilby, plaintiff in the lower ·Court, sued for damages claimed to have
been sustained by him in consequence of his having been induced by Carey, the defend~nt in the lower Court, to purchase from him certain cattle through false representations.
It developed at the trial of the ca.se in the lower Court that
others- were associated with Carey in the ·sale of the cattle
to the plaintiff, but they had settled with plaintiff and had
been released by an instrument reading in part as follows:
"' * * * Now, therefore, in consideration of the sum of
$3,000.00 to me in hand paid by T. J. Hysham and C. J. Hysham, and the further consideration of the said T'. J. Hysham
and C. J. Hysham having assigned to me all claims and causes
of action that they, or either of them have ag·ainst the said
Comer Bros., growing out of or in any way connected with
the said purchase of said cattle from said Comer Bros., I,
J. S. Bilby, fully release and discharg-e him, the said T. J.
Hysham, and the said C. J. Hysham from any and all liability by reason of each, all and every of the, foregoing matters and things, and release him, the said T. J. Hysham and
the said C. J. Hysham from any and all liability in any way
connected with or growing out of the aforesaid matters. And
I will indemnify, protect and save harmless the said T. J.
Hysham and the said C. J. Hysham from paying any further
sum to any person or persons whatsoever, on account of any
or all the matters set forth in this contract.
'' 'But it is expressly and specifically understood in the
execution and delivery of this pa.per that I do not relinquish
or release any action or causes of action that I may now or
hereafter have against him, the said J. L. Carey, or them,
the said Comer Bros., or either of them by reason of any
of the matters or things hereinbefore recited, expressly and
specifically reserve to myself the right to maintain in said
action or actions against him, the said J. L. Carey, or them,
the said Comer Bros., or either or all of them by reason of
said matters and things or any of them that I now have or
may hereafter have.
'' 'Signed this second day of August, 1898.
JOHN S. BILBY.' "
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. At the trial of this ca·se in the lo,vcr Court, the defendants
set up the defense that the release executed by the plaintiff
operated to release them, also, however, the Trial Court held
that the release did not operate as a release of the defendant,
and the defendant appealed the case to the Circuit Court of
Appeals of the l.T. S. (Eighth Circuit) and the opinion of
tl1at Court reads in part as follo,vs

'' * * «< It is an old and well-established rule of law that
the relea-se of a cause of action as against one or two or more
· joint tort feasors or joint obligors operates as a release of
all. This is upon the theory that when one has received full
compensation for a wrong-, no matter from which wrongdoer
or from what source, the law will not permit him to recover
further damages. Love}oy vs. llfurray, 3 Wall. 1, 17, 18 L.
]Jd. 129. When a release of a cause of action for a tort is
given by the injured party to one of two or more persons
who committed the wrong, the release is construed most
strongly against the party executing it. The law indulges.
in the presumption that the release was given in full satisfaction for the injury, and upon a. sufficient consideration,
and will not permit the presumption to be overcome by oral
proof to the contrary. Ellis vs. Esson, 50 Wis. 138, 6 N. '\V.
518, 520; 36 Am. Rep. 830; Br01zso,n vs. Fitzhugh, 1 Hill 185,
186. Sometimes, however, as in the case in hand, a release
executed in favor of one wrongdoer is accompanied with the
reservation of the right to sue others who were jointly concerned in the wrong, and in such cases the question has frequently arisen, how ·shall such an instrument be interpreted 1
Shall the reservation of the right to· sue others be ignored and
the instrument treated as raising a conclusive presumption
that full compensation for the wrong has been made, as
though it were a technical release under seal, -or shall the
reservation of the right to sue others be taken to mean that
full compensation has not been received by the injured party,
and that he merely intended to agree with the released party
not to pursue him further, but without releasing l1is cause
of action against the other wrongdoers, or .admitting that he
Iu~s received full compensation for the injury? With reference to this question the authorities are not in accord. Some
courts are disposed to hold, and have held, that when such
an instrument contains apt words releasing one of the joint
wrongdoers, it operates to release all, .and that any clause
inserted therein reserving a right to sue others after one
l1as been released is repugnant to the release, in that it defeats or attempts to defeat, the natural legal effect of the in-
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strument; and that it should therefore be ignored. McBride
vs. Scott, et al. (Mich.), 93 N. W. 243, 61 L. R. A. 445; .A.bb
vs. Northern Pacific Ry. Co. (Wash.), 68 Pac. 954, 58 L. R .
.A.. 293, and cases there eited. Other courts hold, however,
that such an instrument should be given effect according to
the obvious intent of the person executing it, and that it
should not be treated BJS a technieal release operating to de.,.
stroy his cause of action as against all of the joint tort fea..rwrs, but rather as a covenant not to sue the party in whose
favor the instrument runs. Gilbert vs. Finch (N. Y.) 66 N.
E. 133, 61 L. R. A. 807; MaJJ~hews vs. Chicopee Mfg. Co.,
3 Rob. 712; Ellis vs. Esson, 50 Wis. 138, 6 N. W. 518, 36 Am.
Rep. 830; Hood vs. Hayward, 124 ·N. Y. 1, 16, 26 N. E .. 331;
Sloan vs. Herrick, 49 Vt. 327; lJicOrillis vs. Hawes, 38 Me.
566; Miller 'vs. Beck (Iowa), 79 N. W. 344, 345; Price vs.
Barker, 4 El. & Bl. 760, 776,· 777.
''We are of opinion tha.t the doctrine enunciated in the
cases last cited is supported by the greater weight of authority, and is founded upon the better reasons. It has the
merit of giving effect to the intention ·of the party who executes such an instrument, ~hich should always be done when
the intention is manifest and it can be given effect without
violating any rule of law, morals, or public policy. Besides,
we are not aware of any sufficient reason which should preclude a person who has sustained an injury through the
wrongful act of several persons from agreeing with one of
the wrongdoers, who desires to a void litigation, to accept
such sum by way of partial compensation for the injury as
he may be willing to pay, and to discharge him from further
liability without releasing his cause of action as against the
other wrongdoers. The law favors compromises generally,
and it is not pereeived that an arrangement of the kind
last mentioned should be regarded with disfavor. The release
which was read in evidence in the ea.se at ba.r plainly shows
tJ1at the sum paid by Hysham was not accepted by the plaintiffs as full eompensation for the injury which they had sustained; that it was not in fact full compensation for the injury.; and tha.t they had no intention of releasing their cause
of action as against Carey. Why, then, should it be given an
effect contrary to the intent of the one who executed it 1
vVe· perceive no adequate reason for giving it such effect,
and accordingly agree with the lower court that it did not
release Carey.
''The ju.dgments below are therefore affirmed.''
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In the case of Berry vs. P'ltll'ln(}fn Co., 249 Fed. 816 (Fifth
Circuit), the plaintiff in that case had received personal injuries by reason of the negligence of the Pullman Company
and certain others acting in conjunction with that company,
and before this suit had accepted from the other joint tortfeasors a. sum in settlement from them and executed a covenant not to sue them wherein ~he "quit-claimed" her right
of action against them. In its opinion the Court said :
''The question is, therefore, whether this paper executed
by Mrs. Berry a.nd her husband, J. E. Berry, to the receivers
of the railroad company, is a release of the Pullman Company. This question has been before the courts, and the
decisions are· not at all in accord. In 34 Cyc., p. 1086, the law
is thus stated:

" 'A release under seal of one joint tot·t-fea.sot· releases
him a.nd a.ll his joint wrongdoers, because a sealed release
operates to extinguish the cause of action. Moreover, it has
been held that a reservation of the right of the injured party
against the· releasee's cotort-feasot·s is repugnant to the nature of the instrument and void, for the rig·ht of action cannot he extinct as to one tort-fea.sor a.nd alive as to his fellow wrongdoers, a.nd, having been destroyed as to one, it is
extinguished for the benefit of all. The logical and legal
~oundness of this rule, however harsh its application may be
in the particular case, is undoubted, provided the sealed instrument is once construed to be a release, but to escape the
application of this principle, where it would work injustice
and defeat the evident intention of the parties, the modern
tendency of the courts is to construe, if possible, such instruments as covenants not to sue, which accordingly do not release the co-obligors. 1\:Ioreover, the common law has been
altered in some jurisdiction by statute.'
''This question has been before the Supreme Court of Kentucky in LouisvilLe & Evansville 1J1ail Co. vs. Barnes' Ad,m'r,
117 Ky. 860, 79 S. W. 261, 64 L. R. A. 574, 111 Am. S't.
Rep. 273. What was there held can probably be defe~mined
from the fourth headnote of the ca.se, which is as follows:
" 'The acceptance by one, who has a cause of action against
two joint tot·tfeasors, .of a ·sum ·Of money from one of them in
part satisfaction and in consideration of a release of the
fort-feasor ma.king the payment, does not preclude recovery
against the other.'
... _ ·
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''That case was very thoroughly considered, as ·shown by,
the opinion of the court. In the briefs of counsel, which precede the opinion of the court, will probably be found all the
cases which were deemed pertinent, pro and con, up to the
time that decision was made in 1904. A strong case on this
subject is a decision of the Supreme Court of Tennessee in
the case of Smith vs. Dixie Pa,rk ct Amusement QD.., 128 Tenn.
1J 2, 157 S. "\V. 900. The court, in the opinion th-ere, by Mr.
•Justice Williams, says:
'' 'A. number of courts hold that a. release which shows
that it is not intended to evidence a settlement of the plaintiff's entire demand based on a tort, but reserves the right
to pursue one or more of the joint wrongdoers for the balance, is not to be treated as a release of all, but a.s a covenant
not to sue, with result of non-release of such other or others.'

Citing the cases, and then proceeds.:
" 'The reasons advanced in support of these decisions are
that the rule gives effect to the intention of the parties ex-ecuting the instrument, without violating any rule of morals
or public policy, and tha.t it tends to-'encourage compromises,
which the law favors. The cases holding to the contrary are
'numerous, and are believed to g·ive the weight of authority
to the maintenance of the rule that such a release will not,
nothing· else appearing, be deemed a mere covenant not to
sue.' ''
In Bailey vs. Delta Co., 86 Miss. 634, 38 So. 354, the Court
expressed its view of the law on this subject as follows:
"Under this state of facts, the partial satisfaction for the
injuries received by the servant made by the master, not int~nded to be .a.. settlement in full and not received as, nor in
fact being, full compensation, cannot inure to the other person, whose concurrent negligence caused the injury complained of. Vve are not unmindful that in many jurisdictions it is held that any release of on~ tort-feasor operates
to absolve all others from liability. We prefer, however, to
adopt the reasoning of that other numerous line of decisions
which hold that, in order for such release to have this legal
effect, the satisfaction received by the party injured must be
intended to be, and accepted as,. full compensation for all injuries inflicted. This is more in accord with justice, and in
better harmony with the principles of enlightened jurispru-
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rlenoo, which will not permit a party suffering a wrong to
be deprived of his right to redress by any purely technical
reasoning. We refer specially, as supporting this conclusion,
to the strongly reasoned case of Louisville lt E. M. Co. vs.
Barnes, 79 S. W. 261, 64 L. R. A. 574, 117 Ky. 860, 111 Am.
St. Rep. 270 (273), 'vhere the whole subject is exhaustively
discussed, a3:1d the true rule clearly and definitely set out.''
In the case of Gilbert vs. Finch, 173 N.Y. 455, 66 N. E. 133,
'vhich case it is said in 19 L. R. A., N. S. 622, sets forth
the."rule ·finally adopted in New York after an exhaustive review of the earlier decisions in that state and elsewhere'',
the receiver of the Commercial Alliance Insurance Company
instituted suit against the directors of this company for $10,000.00. The receiver had a right of action in his favor against
the defendants in this case and against the officers of a Maine
corporation for $35,000.00 and he accepted $25,000.00 from
the officers of the ~Iaine Corporation a.nd gave them a release wherein they were released from a.ny further liability,
but the rights of ·the receiver were reserved as against a.ny
others whose names did not appear in the release. The defendants set up this release as a defense, claiming that they,
too, were released by virtue of it. Judgment of the lower
Court was against the defendants and they appealed. In
its opinion, the upper Court said:

''In considering the effect of the release, we shall assume
tha.t the defendants were joint tort feasors with the ::Maine
incorporators, and that the release, under seal, of a claim
given to one joint tort feasor, operates as a. release ·of all.
Ba.rrett vs. Third Ave. R. R. Co., 45 N. Y. 628, 635, and cases
there cited. This rule is founded upon the theory that a party
is entitled to but one satisfaction for the injury sustained
by him. The claim of the plaintiff, as we have seen, was for
$35,000.00. The settlement was for $25,000.00 leaving $1.0,000.00 of the original claim unpaid and unsatisfied. The instrument given to the Maine incorporators upon the settlement of the plaintiff's suit against them released and discharged them from all further claims or demands, so far as
the plaintiff was concerned, but it was expressly provided in
the instn1ment that it should not affect any cause of action on
behalf of the receiver against any other person. The purpose of this reservation is very evident. The receiver, doubtless, intended to pursue the defendants for the balance of the
claim. The instrument, therefore, does not purport-neither
was it intended-to be a. full and complete settlement of the
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plaintiff's entire claim. Reservations of this character in releases are not uncommon, and their effect has been the sub~
ject of frequent adjudication by the courts. It is quite true
that the courts of our sister states have reached different conelusions upon the ·question, and that a sharp conflict exists
in the courts of our own State, as, for instance, IJ1atthews vs.
Chicopee Mfg. Go., 3 Rob. (N.Y.) 712, and C01nmercial Nat.
Ba1tk vs. Taylor, 64 Hun. 499, 19 N. Y. Supp. 533, on one side,
and Mitchell vs. Alle·n, 25 Hun. 543; Delong vs. C~trtis, 35 Hun.
94, and Brogan vs. Harnoo, 55 App. Div. 92, 66 N. Y. Supp.
917, upon the other side. In England the modern authorities
appear t<> be quite uniform upon the question. They are to
the effect that, as between ·joint debtors and joint tort jeaso1·s,
a release given to one releases all ; but, if tl1e instrument
contains a reservation of a right to sue the other joint debtors
or tort feasors, it is not a release, but in effect, is a covenant
uot to sue the person released, and a. covenant not to sue
does not release a. joint debtor or a joint tont feasor. In the
<~ase of Duck vs. Mayeu (1892), 2 Q. B.511, the question was
as to whethe-r the plaintiff had released a joint tort feasor.
He had accepted from one a sum of money, but without
prejudice to his claim against the other. Smith, I..J. J., in delivering the opinion of the court, said with re.ference thereto:
'In determining whetl1er the document be a release or a
covenant not to sue, the intention of the parties was to be
carried out; and, if it were clear that the rig-ht against a
joint debtor was intended to be preserved, inasmuch as such
right would not be preseTved if the document were held to be
a release, the proper construction, where this was sought to
be done, was that it was a covenant not to sue, and not a release. In the case of Bateson vs. Gosling, a.t nisi p'rius, th~
same canon of construction was applied, and it was held that
the release being-, a.s it was,. limited by a proviso reserving
rights ag·ainst the surety, it must be taken that it was a
covenant not to sue, and not a release; and this ruling· ·was
unanimously upheld by the court of common pleas, as reported in Law R.ep. 7 C. P., p. 9.' In Price vs. Barker, 4 El.
& Bl. 760, Coleridg-e, J., says: 'With regard to the first
question, two modes of -construction are for consideration:
One, that, according to the earlier authorities, the primary
intention of releasing the debt is to be carried out, and the
subsequent· provision for reserving remedies against co-obligors and co-contra-ctors should be rejected as inconsistent
with the intention to release and destroy the debt evinced by
the general -words of the release, and as something which the law will not allow, as being repugnant to such release and
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extinguishment of the debt; the other, that, according to the
modern authorities, we are to mold and limit the general
words of the release by construing it to be a. covenant not to
sue, and thereby allow the parties to carry out the whole of
their intentions by preserving their rights against parties
jointly liable. We quite agree with the doctrine laid down
by Lord Denman in Nicholson vs. Revill, 4 Adol. & E. 675,
as explained by Baron Parke in Kearsley vs. Cole, 16 Mees.
& W. 136, that, if the deed is taken to operate as a release,
the rig·ht against a party jointly lia.ble cannot be preserved;
and we think that we are bound by modern authorities (see
Solly vs. Forbes, 2 Brod. & B. 38; Thompson vs. Lack, 3 C.
B. 540; and Pa.yler vs. Hotnershalnz., 4 Maule & 8. 423) to carry
out the whole intention of the parties as far as possible, by
holding the present to be a covenant not to sue, and not a
release.' See, also, Cu.rrey vs. Armitage, 6 Wkly. Rep. (Eng.)
· 516. In the case of IJtl cCrillis vs. Hawes, 38 Me. 566, one Lewis
and the defendant were charged &s joint trespassers upon the
·plaintiff's premises. They had taken 100 stieks of pine
timber. The plaintiff settled with Lewis for one-half of the
property taken, and hrough t action against the defendant
for the other half. It was held that the action could be maintained, and that the settlement was not a. release as to the
whole claim. In the case of Ellis vs. Esson, 50 Wis. 138, 6
N. W. 518, 36 Am. Rep. 830, it was held that the instrument
given to one of several joint wrongdoers is not a teehnical
release if it appears froin the paper tha.t it was not the intention of the injured person to release his cause of action
ag·ainst all the wrongdoers, and that the sum received was
not in fact a full compensation for his injury, nor intended
to he such by the parties to the agreement'. In Slo{J;J~ vs. Herrick, 4-9 Vt. 327, it was held that the release of one joint tont
/P-a.sor on payment of part satisfaction, when it is expressed
in the release that the sum paid is received only in part satisfaction, will not operate to bar the injured party from pursuing the other joint tort feasor for so much of the tort as
remains unsatis.fied.
''We l1ave thus called attention to the English authorities
and those of some of our sister states. We have also referred to some of the conflicting cases in our· own courts.
The question appears to have first reeeived attention here in
Kirby vs. Taylor, 6 Johns. Ch. 250, 253, in which it was held
that a release is to be consfrued according to the clear intention of the parties, and, where- it contains a. reservation,
the other obligee was not discharged. In the case of Irvine
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vs. JYlillbank, 56 N. Y. 635, more fully reported in 15 Abb.
Prac. (N. S.) 378, the release was, by its terms, to be without'
prejudice to the rights of the plaintiff as against the other
defendants. Folger, J., in delivering the opinion of the court,
said that this instrument was not a technical release, which
it must be to operate as a discharge of a joint tort feasor.
And :finally, in the case of fVhitten,ore "Vs. Judd Linseed ~
Sperm Oil Go., 124 N.Y. 565, 27 N. E. 244, 21 Am. St. Rep.
708, the question was examined by Brown, Jr., and the conclusion reached that, · where a release ·of one of two joint'
debtors contains an express provision that it shall not affect
or impair the claim of the creditors against the other debtor,
the latter is not discharged. It thus appears that the decisions
of this oourt are in accord with the English rule, and in harmony with our statute in reference to joint debtors. Code
Civ. Prov. Par. 1942, 1944. They give force and effect to
the intention of the parties to the instrument, which, we
think, is more just, and the wiser and safer rule. Where the
release contains no reservation, it operates to discharge all
t11e joint tort feasors ,· but where the instrument expressly
reserves the right to pursue the others, it is not technically
a release, but a covenant not to sue, and they are not' diseharged. It follows that the release, so called; did not oper, ate to discharge the defendants.
''The order of the appellate division should be affirmed,
and judgment a.bsolute ordered in favor of the plaintiff upon
the stipulation, with costs.''
In Wolsll.. v& N. Y. Ce1dral R. R., 97 N. E. 408, the Court,
in discussing the same point involved in the case at bar,
said:

"It is elementary law that one who has been injured by the
joint wrong of several parties may reeover his damages
against either or all; bnt, although there may be several snits
and recoveries, there can be but one satisfaction. * * • The
early English cases and some of the later cases in our sister
states literally follow the logie of this rule to the conclusion
that any kind of a settlement, release, or satisfaction, even
though expressly limited to -certain parties and reserving
al rights or against the others, operates to discharge all who
participate in the wrong. The idea underlying this rule is
~hat the primary intention to release is the thing to be carried out, and all inconsistent reservations .must be ignored
as repugnant to the purpose of the release, which was to de-

20

Supreme Court .of Appeals of Virginia.

stroy -the debt or obligation. It is one of those harsh, although sfl'ictlv logical common-law rules, which has had to
make way for the modern tendency to substitute justice for
technicality wherever that is possible; for now the English
Courts are holding that the general words of a release, which
are limited by specific reservations, are to be construed as a
covenant not to sue the party to whom the instrument. is
given, thus effectuating the intention of the parties without
~.ffecting the joint liability."
In lJtiatthews vs. Chicopee 'Dlfg. Co., 26 N. Y. Super. 71l:J
the Court said~
"The sole ground of the effect of a release to one of several joint * {.{; * wrongdoers, in discharging all is, that it was
in presumption of law a satisfaction * * * and wherever the
release was in such a. form, or accompanied .by such restrictions, as to repel such presumption, it did not necessarily discharge alL''
In the case of Dwy vs. Connecticut Co., et als., 92 Atl. 883
(Conn. 1915), the plaintiff, Dwy, had received certain personal injuries while in the joint employ of Fred T. Ley &
Co.,- Inc., and the defendants. Following his inJury, the
plaintiff, for valuable consideration, executed and delivered
to Lay & Co. a release under seal which read in part as·follows: "Know all men by these presents that I, Walter Dwy
* * * for and in consideration of the sum of one hundred dollars to be paid by Fred T. Ley & Co., Inc., receipt whereof
is hereby acknowledged, ha:ve remised, released and fore·ver
discharged, and do he·reby for myself, heirs, II$ * •XI release,
and forever discharge to the said Fred T. Ley & Co., Inc., its
successors and assigns, of and from all debts, de-mands, actions, causes of action, * «< "* whatsoever, both in law and
equity, or which may result from. * *
Thereby reserving,.
or hereby reserving, my right to sue any other parties or
parties * oi * . .,,
(+

The lower Court ruled that the effect of the above release
was to release all other joint 'vrongdoers connected with the
injury. In setting aside the judgment of the lower Court,
the Court, after citing· numerous cases, said in its opinion:
"These cases and others to the same effect have for just
cause condemned the reasons upon which those holding dif~erently have rested their conclusions a.s purely technical and
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artificial, unmindful of the intent of the parties, and not conducive to just and equitable results. They have adopted as
the true rule of construction the reasonable one that the entire writing should be examined to discover the intent and
meaning of the parties, and have held that, when that intent
was thus discovered, effect should be given to it. They have
held that 'vhen it appeared that the intent was not to give
an absolute release, but only a qualified one, r.eserving the
right to proceed to obtain full satisfaction by a resort to
other parties, the effect of an absolute release should not be
given to the writing. Applying thes·e principles to situations
where the instrument used words of release, but accompanied
them with an express reservation of the rig·ht to pursue
others than the releasee, they have held that there was no
presumption of receipt of full satisfaction, but rather the
contrary, that the intent not to cut off the right of action
against others was apparent, and that a reasonable construction of the instrument required that it be regarded as one
'vhose purpose was to render the releasee immune from further claim, and that tl1erefore it be treated as a covenant not
to sue, or as having the legal effect of such covenant.''
''As related to the analogous common-law liability of joint
debtors, the ninth edition of Parsons on Contracts (page 28) ·
makes this comprehensive statement, well supported by the
A.merican authorities, touching both sealed and unsealed re'leases:
'' 'But, though the word 'release' be used, even under seal,
yet if the parties, the instrument being considered as a whole
and in connection with all the circumstances of the case and
the relations of the parties, cannot reasonably be supposed
to have intended a. release, it will be construed as only an
.agreement not to charge the person or party to whom the
release is given, and will not be permitted to have the effect
of a technical release.'
"In support of this doctrine see Whitten~ore vs. J. L. &
S. 0. Co., 124 N. Y. 565, 574, 24 N. E. 244, 21 Am. St. Rep.
708; Benton vs. J.Vl~tllen, 61 N. I-I. 125, 128; 1st N at'l. Bk. vs.
lVlarshall, 73 Me. 79; Bradford vs. Prescott, 85 lVfe. 482, 487,
27 Atl. 461; Jlerri!.t vs. Buckma;n, 90 lVIe. 146, 152, 37 Atl. 885;
Dickinson vs. Bank, 130 ~:!ass. 132, 135; Hale vs. Spoolding,
145 :Niass. 482, 14 N. E. 534, 1 Am. St. R.ep. 475; Par'melee vs.
Lattvrence, 44 Ill. 405, 413; Clark vs. JJ!lallory, 185 Ill. 227,
233, 56 N. E. 1099.
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''Chitty, in the sixteenth edition of his work on 09ntracts
_(page 812), gives substantially the same statement of the law
as supported by the English eases.
''The reasoning· of the cases, both English and American,
which have refused to give to a release which upon its face
negatives an intent to discharge the injured party's claim,
and furnishes unmistakable evidence of the non-receipt of
satisfaction, the effect of precluding further recovery by him
against anybody, is so convincing, and their conclusion so
thoroughly consonant with justice and equity, as to compel
our concurrence in them. We could not well do otherwise
and retain our conception of the purpose sought to be accomplished by the rule, and of the ultimate test to be applied
in effectuating tha.t purpose, to-wit, the ·satisfaction of the
injured party. Plainly the rule was not formulated out of a
tender regard for joint tot·t-feasors, and to furnish a shield
for them against demands for satisfaction for their wrongs.
In so fa-r as it is a rule to be observed, its aim must be the
accomplishment of just and equita.ble results to all concerned
through a single satisfaction to be given and received for
wrong- suffered.''
In Edens vs. Fletcher, 98 Pac. 784 (ICa.nsas), the plaintiff
brought action against several joint wrongdoers and thereafter dismissed suit as to some of them and executed a release
wherein her rights were reserved against.. others not released,"
and the defendants not released set up the defense that the
release a1so operated to release them. The Court said:
''The decisions to the contrary, while conceding the general rule as stated in Westbrook vs. Mize, supra, deny its application to cases where the instrument shows that it was not
the intention to release all the wrongdoers, and that such intentio nappears where the instrument reserves the right to
proceed against those who are not by its express terms released. This is the rule finally adopted in New Y-ork after
an exhaustive review of the earlier decisions in that state and
elsewhere * * • . ''
" a • -* In Duck vs. Momeu (1R92), 2 Q. B. 511. it was held
that a release of one of two joint tori feaso·rs, containing a
clause that it was made ·without prejudiee to the claim against
the other, was a covenant not to sue, and that it did not opera.te as a. release in favor of the defendant not inqluded in
its terms. The decision is based upon the principle that the

_

·A. Bla.nd v. Warwickshire Corp. and Va. Pub. Serv. Co. 23
intention of the parties, as deduced from the whole instrument, must be carried out. The court said: 'If it were clear
that the right agajnst a joint debtor was intended to be preserved, inasmuch as such right would not be preserved if the
docume~t were held to be a release, the proper construction,
where this was sought to be done, was that it was a covenant
not to sue, and not a release.' Page 514. The same rule appears to be approved in the f<>llowing eases, a.mong others :
Bell vs. Perry, 43 Iowa 368; Bloss vs. Plymale, 3 W.Va. 393,
100 Am. Dec. 752; 8lo01n vs. Herrick, 49 Vt. 327; Matthews
vs. Chicopee Mfg. Co., 3 Robt. 711. In the case last' cited the
. release of one joint wrongdoer was pleaded as a defense by
the other. The alleged release contained a reservation similar to the one in the instrument under consideration here.
The court said: 'It is plain that full effect cannot be given
to all parts of such an instrument literally. If it is an absolute ·release, it is a satisfaction of the claim, and necessarily discharges the liability of any other pers·on, either
jointly or as surety therefor. H it reserve the liability of
that other, it cannot' be a release. At first courts were inclined to reject the latter reservation as repugnant to the
first, or releasing it; but subsequently, on the principle of attempting to reconcile all parts, so as to carry out the apparent
object of the parties, 'ut res magis releat', ete., they have
given effect to the words of present release as being merely
executory or a. covenant. The sole ground of the effect of a
release to one of several joint contractors or wrongdoers, in
discharging all, is that it was, in presumption of law, a satisfaction, • • "" and wher~ver the release was in such a form,
or accompanied by such restrictions, as to repel such presumption, it did not necessarily discharge all'.''
The Court ended its opinion by saying:

'' * * * It is not perceived how the defendants, who were
not parties to the stipulation, can justly complain if the plaintiff is allowed to proceed with her action against them. The
receipt of partial satisfaction by the plaintiff will not operate to their prejudice.''
In a note following the report of Abb vs. Northern Pacific
R. R., in 92 Am. St. Rep. 882, the annotator said:
''In our opinion, however, the intention of the parties in
such cases should be given effect; and, if the instrument releasing one joint tort feasor expressly reser:ves the right to
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pursue the others, it is not technically a release, but a covenant not to sue, and they are not discharged.',
In 58 L. R. A. 307, it is said:

,.

"But in releases not under seal the courts are coming to a
more reasonable and equitable doctrine, allowing the intentions of the parties to the agreement to regulate the extent
to which it shall be given effect, and attempting t'o treat it
the same as any other unsealed contract between the parties,
not unlawful in itself, and plain and express in its terms.''
In the case of Lo,ui.sville & Evansville Mail Co. vs. Barnes'

Adn~r., etc., 79 S. "\V. 261, was· alleged that deceased lost her

life through the joint negligence of the Louisville & Evansville J\!Iail Company and J.Iarsden Company and suit was entered against both defendants. Marsden Company, desiring
to compromise the matter, settled for $1,000.00 and secured
a release from Barnes, the plaintiff in the lower court. The
other defendant claimed that this release of one joint to1·tfeasor operated as a release to it also. In its opinion, the
Supreme Court of l{entucky said:

" * • :r; Our opinion is that, if the appellee l1ad accepted
this $1,000 in satisfaction of his cause of action or claim
for damages, then it would ha.ve operated as a release and a
bar to any other proceeding against appellant on account
thereof. But it is shown by the proof, without contradiction,
that it was accepted as only part satisfaction, and a release
<>f the ~ia.rsden Company, but not in satisfaction of his cause
of action and claim for damages. It is a universal rule of
law that joint tort feasors are jointly and severally liable to
the injured party. He may sue anyone or all, at his election; but when he onee receives satisfaction for the injury
done him from one or more of the tort feasors, he is barred
from proceeding· against the other joint tort feasors. This
is upon the idea. that he is only entitled to one satisfaction,
and to avoid his getting more than one compensation for his
injury. There are authorities in many states 'vhich hold that
any satisfaction .from and a release of orie joint tort feasor
releases all. But on a close investigation of these cases,or a.t least the most of them,-it will be found that they 'vere
cases ·where the proof showed that the injured parties had
received full satisfaction for their injuries or cause of action. * * * We are unable to understand why a part satisfaction and release of one tort feasor can be considered as
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complete satisfaction of his claim for damages, and operate
as a bar to his cause of action against the other tort feasors.
There can be no good reason for this. The collection of part
satisfaction from one .f(n·t feasor is a benefit to the others.
Under the law there is no right of contribution existing between tort feasot·s. The law does not look with favor upon
wrongdoers, and they are unlike obligors in an ordinary contract, where the rig·ht of contribution is given. The law ought
not ot be that a release of ·one to'rt feasor, by his making a
partial satisfaction for the wrong done, should operate as
a release of the other wrongdoers. The la'v looks with favor
upon compromises and settlements. It is not the intention
of the law to force people into litigation and prevent settlements out of court.''

In the case of J( t·opidlowski vs. Pfister & V o,qel Leather
Co., 133 N. W. 839 (Wis.), the plaintiff claimed to have been
injured by the joint negligence of the Herman Zohrlaut
Leather Company and the defendant. Plaintiff released the
former by a sea-lea instrument which read in pa.rt as follows:
''Received from Ilerman Zohrlaut Leather Company the sum
of $1,000.00 * * * and in consideration of said sums so paid
1 hereby release and forever discharge said Herman Zohrlaut
Leather Company * * * of and from any and all actions,
claims and demands against said Herman Zohrlaut Leather
Company for, upon or by reason of any damage, loss, injury
or suffering which * * * . It is expressly understood, however, that said sums are received, not as an accord and satisfaction for the whole injury suffered, but only as a part satisfaction thereof. In witness whereof, I have hereunto set
my hand and seal at l\filwaukee, Wis., this 19th day of December, 1910. {Signed) Joseph Kropidlowski (Seal).''
The defendant set up the defense that this release operated as a release to it, though not named therein. The Court
said:
"A fair construction of the instrument involved in this
ca.s.e is that the respondent intended to absolve the Zohrlaut
Company from further liability, in consideration of the partial satisfaction by that company of the damages claimed,
and that respondent intended to collect the remainder of the
damages from the appellant. This the latter claims cannot
be done, because a release of one was a release of all. If a
release implies full satisfaction, then it is apparent that no
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such satisfaction was received, and that to call the instrument a. full release is a misnomer.
"The rule contended for by the appellant originated with
the English c.ourts, and at a time when· an instrument, under
seal, was surrounded by a strong odor of sanctity. These
courts seem to have abandoned the rule, and to have substituted therefor a. more logical and humane one, by which
the whole intention of the parties is carried out. i'o avoid
the effect of one firmly established fiction, they a4opted another, and construed documents, such as the one before us,.
as covenants not to sue, instead of releases. Price vs. Barker,
4 Ellis & Blaclt. 760; Solly vs. Forbes, 6 Eng. C. L. Rep. (2
B.rod. & Bing., 4 Barn. & Ald.) 11 ; Thompson vs. Lack, 3
Com. B. 540 (54 E. C. L. R.) ; Payler vs. H omer.~ham, 4 M.
& S. 423; Bateson vs. ·Gosling, La:w Rep. 7 C. P. 9. Some of
these cases involved releases from joint and several contract
obligations; hut· the rule is the same in tort actions, as will
appear from Duck vs.IJ!Jayeu, 2 Law Rep. Queen's Bench Div.
511, 513. The Vermont court has held that the release of
one joint tort-feasor in part satisfaction for the tort, when
the release states that the sum paid is received in partial
satisfaction only, does not release the other tort-feasors as
to the unsatisfied portion of the damages. Sloan vs. Her:.
'riclc 1 49 Vt. 327.''
''What has been stated as the general rule seems to be
not only illogical, but arbitrary, as applied to such a document as the one before us. It entireJy overrides the manifest intention of the party who executes the release. Contrary to the general rule applicable to the instruction of
writings, it gives an effect to the instrument which is at
variance with the meaning of the 'vords used. All joint tortfeasors are severally liable for the entire damage inflicted.
The respondent here might pursue the appellant and collect
his entire damages from it, if he were able to establish a
legal liability. Since a settlement was made with one joint
tort-feasor, it may well result in a benefit to the appellant, instead of au injury, because there has ·been partial c9mpensation, and the sum paid as such compensation cannot be
again recovered • " "" We do not think that a construction
of the so-called release should be adopted which would operate to defeat the intention of the parties, instead of effectuating that intent. Neither do we think that what is at
best manifestly intended to be a partial release, should be
beld to be a complete one,- because-the word ''release" which
bas a teehnical meaning in the law, happens to be used. If

A. Bland v. Warwickshire Corp. and V a. Pub. Selir. Co. 27
a release implies full satisfaction, then it is apparent that
there has not been full satisfaction, and consequently there
has been no release in the technical sense, and that the inten:tion of the parties will be best carried out by treating the
agreement as a covenant not to sue. It. follows that the
order of the circuit court was right.
''Order affirmed.''
· The Supreme Court of the United States recognizes the
principle that the deciding factor in such cases is whether
or not satisfaction has actually been had. . In the case of
Lovejoy vs. jJf'U,rray, 3 Wall.l, one Murray had recovered judg·
ment on a claim for damages for about $6,000.00 against
one of several joint trespassers and ·had received $830.00
thereon. He then sued the other joint wrongdoers, Lovejoy
et als., and they pleaded the judgment and Murray"s acceptance of the $830.00 in ·bar of his right to prosecute the
action against them. The case was appealed to the Supreme
Court of the United States. In an opinion by Justice Miller
the Court said:
''But in all such cases, what has the defendant in such
sec-ond suit done to discharge himself from the obligation
which the law imposes upon him to make compensation f
His liability must remain in morals and on principle, until
he does this. The judgment against his co-trespasser does
not affect him so as to release him on any equitable consideration. It may be said that neither does the satisfaction
by his co-trespasser, or a. release to his co-trespasser do this;
and tha.t is true. But when the plaintiff has accepted satis.
faction in full for the injury done him, from whatever source
it may come, he is so far affected in equity and good eonscience, that the law will not permit him to recover again
for the same damages. But it is not easy to see how he is
so affected, until he has received full sa.tisfaction, or that
which the law must consider as such.
We are, therefore, of opinion that nothing short of satisfaction, or its equivalent, can make good a plea of ·former
judgment in trespass, offered as a bar in an action against
another joint trespasser, who was not a party to the firsf
judgment.''
There is a well-nigh endless line of cases, both earlier
and later, supporting those above cited. In determining
whether or not a release of one joint wrongdoer operates
.as a release of the other wrongdoers not named in the re-
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lease, it can clearly be seen that all the authorities and the
Courts in the cases cited herein consider of vital importance
and look to the following two questions, namely, (1) has
there been actual satisfaction, and {2) what was the intention o! the releasQr. Certainly in the case at bar there can
be no question but what the plaintiff did not intend to release the defendants and also it is obvious that complete
satisfaction has not been made. The reason for the common law rule that the release of one joint tort-feasor releases all is because the la'v presumes satisfaction from the
giving of a release, however, the reservation of rights against
the defendants in this case certainly repels the presumption
of satisfaction.
. The plaintiff alleges tbat the defendants are guilty of
actionable negligence and are liable to her for her injuries
caused by such negligence. The defendants are trying to
escape the penalty of this negligence by invoking the aid
of a harsh common law rule. As said in 92 Atl. 889, supra:
''Plainly the rule was not formulated out of a. tender regard
for joint tort-feasors and to furnish a. shield for them against
.demands for satisfaction of their wrongs," and \Ve submit
.that, conside~ring the lack of actual satisfaction in this case
.and considering further the clear intent of the releasor, defendants are not entitled to the protection of the rule which
they have called to their aid. No property rights have become vested by defendants' reliance upon the rule, nor were
,any of their actions prior to plaintiff's injuries in any way
guided or influenced by reliance upon this old rule of c.ommon law. As was said in the case of Lovejoy vs. Jfttrray 1
3 Wall. 1, supra: "What have the defendants in this case
done to discharge themselves from the obligation 'vhich the
la.w· imposes upon them to make compensation Y'' The money
.which plaintiff was able to collect from one of the joint wrong.doers is a benefit to defendants, for a. jury would have to
consider tllis payment in arriving at what is no'v due plaintiff on account of her injuries and defendants should there-·
fore not now be heard to complain of plaintiff's efforts to
obtain partial satisfaction from one of those who presumably
contributed to her injuries and which partial satisfaction
accrues to the benefit of the defendants.
On account of the multiplicity of suits growing out of
modern means of transportation and changed conditions in
.general we respectfully submit that the case of R·uble vs.
Turne1·, cited above, is not in accord 'vith modern day law
on the point involved and the holding of that case on this
point should not be adhered to. And this Court should. re-
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gard the rule as did the New York Court in the case of Walsh
:vs. N. Y. Centra~ Railroad, supra, when it said: "It is one
of those harsh, although strictly logical common la'v rules,
which has had to make way for the modern tendency to substitute justice for technicality wherever tha:t is possible.''
The Court in the case of Virginia Electric <I; Power
pany vs. J(elly, 159 S. E. 75 (Va. 1931) said:
9

Con~

8

where a decision finds its origin in conditions so
changed from those now existing and this court from time
to time has found it necessary to avoid the effect of it, in
order to meet the needs of new conditions, it would seem
tha.t we should adopt a modern rule in keeping with the
age in which we live.''
''

•

In conclusion, we submit. that the rule relied on by defendants. is wrong in principle and in operation promotes
injustice and tha.t the majority of modern courts, both English and American, realizing this, have changed the common
law rule by their decisions and the la.'v on the point involved
is as set forth in Burk 's Pleading and Practice and other
authorities above quoted, and the plaintiff in this case,. therefore, should be a.no,ved ·to have a jury assess any further
damages to wl1ich she may be entitled, as was obviously her
intent when she execute·d the instrument in question. To
deprive her of this right ·would be ignoring the plain purpose of the instrument and giving the defendants protection .and imn1unity to ·which they are not entitled and for
which they have paid nothing.
'VHERE.FORE, your petitioner prays that for the error
assigned and for other errors which may appear on the face
of the record, the final judgment entered in this case on the
4th day of J nne, 1931, may be reviewed and reversed and
to this end a writ of error be granted to your petitioner
and the case be remanded for further proceedings, and that
she may llave such other relief a.s her ca.se may require,
and she will ever pray, etc.!
ANNE BLAND.

By PRESTON P. TAYLOR,
Counsel.
A. L. BIVENS,
CounseL
October .... , 1931.
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I, W. P. McBain, counsel practicing in the Supreme Court
of Appeals of Virginia, certify that in my opinion sufficient
matter of errQr appea.rs in .the decision and record accompanying the foregoing petition to make it proper for the
same to be reviewed by this Court.
W. P. McBAIN.

Received October 27, 1931.
H .. S.J.

Writ of error awarded.
1931.

Bond, $300.00.

November 10,

VIRGINIA:
In the Circuit Court for the County of Warwick.

NOTICE OF MOTION FOR JUDGMENT.
~nne

Bland, Plaintiff,
vs.
.Warwickshire Corporation and Virginia Pnblie Service Company, a Corporation, Defendants.
To : W arwicltshire Corporation.
To: Virginia Public Service Company, A Corporntion.
Yon, and each of you, are hereby notified that on the 22nd
day of May, 1931, between the hours of 10 o'clock A.M., and
5 o'clock P. M., or as soon thereafter as counsel may be
heard, I will move the Circuit Court for the County of Warwick, Virginia, at the courthouse thereof, for a. judgment
a~ainst you, and eaah of you, in the sum of Forty Thousand
($40,000.00) Dollars, which sum is due and owing by you,
and each of you, ·to me, the said Anne Bland, for the damages, wrongs and injuries hereinafter set forth, to-wit:
page 2

~

That heretofore, to-wit, on the 1st day of December, 1930, ·you the Warwickshire Corporation
were the owner of a certain property in Warwick County,
Virginia, adjacent to Hilton Village, Virginia, and you, the
Virginia. Public Service Company were the owner of a certain Street Railway running between Newport News, Vir-
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ginia, and Hilton Village, Virginia, and on the aforesaid
1st day of December, 193Q, between the hours of 9 o"clock
P. M., and 10 o'clock P. M., while riding as a passenger in
an automobile which w.as being driven by one Mr. Span:gole
on and over a roadway on the aforementioned property of
the Warwickshire Corporation, the said roadway hereinabove
referred to being more definately described as that roadway
which has been constructed hetween Blonk '' G'' nnd Block
"I", as shown on a certain plat of Warwickshire Corporation (South Side), the said plat having been made by Girard
Chamber & Son, Civil Engineers, Hampton, Virginia, and
from which said pla.t lots have been offered to the public
for sale, and while the said Mr. Spangole was carefully driving the said automobile over the above described roadway,
he having driven on the aforesaid roadwa:y as an invitee
the said roadway connecting with the roadways of Hilton
Village, Virginia, which Village lies to the north and adjacent to the property of the Warwickshire Cqrporation, and
when a point has been reached on the aforesaid roadway
where the same intersects the main highway, known a.s Warwick Road, which road is the principal thoroughfare be. .
hveen Newport News, Virginia., and Richmond, Virginia, the
automobile aforesaid rolled into a ditch which, at the time,
ran along side of the tracks and on the right of way of the
Virginia Public Service Company, and although it was the
duty of you, and each of you, so to. do, there was no baracade
erected nor was there a signal of any kind being displayed to
indioate to any invitee the fact that the aforesaid
page 3 } ditch was located as set forth herein a.nd as a re~
suit of the automobile aforementioned rolling· into
the ditch aforementioned which result was occasioned and
caused by reason of the w:anton negligence, waanton carelessness and wanton recklessness of the Warwickshire Corporation and the said Virginia Public Service Company in
not providing in the nig·ht time suitable and proper warning
to an invitee of such danger, the undersigned has suffered
the permanent loss of the vision of her left eye which loss
is affecting the vision of her right eye and in addition the
undersigned will be permanently scared ·and marred by two
permanent scares on her face, also the result of the afore~
mentioned accident.
As a further result of the injuries caused by you, and each
of you, which injuries are the proximate result of the negligence of you and each of you as set out hereinabove, I
have been caused to suffer great mental anguish and physical pain, and am now suffering, and will permanently con-
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tinue· so to suffer and have been obliged to pay and expend
divers sums of money aggregating a large sum, to-wit, One
Thousand ($1,000.00) Dollars, in and about endeavoring to
be relieved and cured of my injuries and have been forced
to loose a great deal of time, to-wit, from the date of my said
injuries to the present time-and will permanently continue
so to lose time-from attending to my profession as a teacher
in the John W. Daniel School in Newport Ne,vs, Virginia,
and am still unable to perform any gainful occupation-and
this condition will continue to exist-because of the said injuries, and have suffered and will continue to suffer great
loss from the permanent diminuation of my earning capacity·
)Jy reason of the injuries aforesaid, and as a further result
~hereof, the coat which I was wearing at the time of the
accident was rendered unserviceable and worthless the said
coat having cost Two Hundred and Fifty ($250.00)
page 4 ~ Dollars. And as a result of the injuries 'vhich you
thus wantonly, recklessly and wilfully inflicted upon
me as aforesaid, I shall move the said court for exemplary
and punitive damages to be awarded against you in addition
to· the damages set forth hereinabove.
By reason whereof and as the proximate result thereof
I have been damaged to the extent of Forty Thousand ($40,.000.00) Dollars, wherefore judgment therefore will be asked
.at the hands of said court at the time and place hereinabove
set out.
Given under my hand this 4th day of May, 1931.
ANNE BLAND,
By Counsel.

PRESTON TAYLOR,
A. L. BIVINS, p. q.
I executed the within Notice by delivering a true copy hereof to Frank W. Darling, in person, he being the President
of the W a.rwickshire Corporation this 5th day of May 1931,
in the County of Elizabeth City, Va.
CHAS. C. CURTIS, Sheriff.
By T. S. CURTIS,
Deputy Sheriff.
Returned to the Clei·k of Warwick County,, Va., on May 5th,
1931, by mail.
Returned and Filed May 6, 1931.
G. S. D. JR., Clerk.
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Virginia :

In the Circuit Court for the County of Warwick.

NOTICE OF MOTION FOR JUDGMENT.
Anne Bland, Plaintiff,
vs.
:Warwickshire Corporation and Virginia Public Service Company, a Corporation, Defendants.
To: Warwickshire Corporation.
To: Virginia Public Servic-e Company, a Corporation.
You, and eaeh of you, are hereby notified that on the 22nd
day of May, 1931, between the hours of 10 o'clock A.M. and
5 o'clock P.M., or as soon thereafter as counsel may be heard,
I will move the Circuit Court for the County of Warwick,
Virginia, at the courthouse thereof, for a judgment against
you, and each of yon, in the sum of Forty Thousand ($40,000.00) Dollars, which sum is d'~e and owing by you, and
each of you, to me, the said Anne Bland, for the damages,
.wrongs and injuries hereinafter set forth, to-wit:
page 6 ~ That heretofore, to-wit, on the 1st day of De,
cember, 1930, you the War·wickshire Corporation
:were the owner of a certain property in Warwick County,
,Virginia, adjacent to Hilton Village, Virginia, and you, the
:Virginia Public Service Company were the owner of a. certain Street Railway running between Newport News, Virginia, and Hilton Village, Virginia, and on the aforesaid 1st
iJ.ay of December, 1930, between the hours of 9 o'clock P. M.,
and 10 o'clock P.M., while riding as a passenger in an auto.
;mobile which was being driven by one Mr. Spangole on and
,over a roadway on the aforementioned property of the War;wickshire Corporation, the said road,vay hereinabove referred to being more definately described as that roadway
which has been constructed between Block "G" and Block
~'I", as shown on a certain plat of Warwickshire Corporation (South Side), the said plat having been made by Girard
.Chamber & Son, Civil Engineers, Hampton, Virginia, and
from which said plat lots have been offered to the public
for sale, and while the ~aid Mr. Spangole was carefully driving the said automobile over the above described roadway,
he having driven on the aforesaid roadway as an invitee,
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the said roadway connecting with the roadways of Hilton
Village, Virginia, which Village lies to the north and ad·jacent to the property of the Warwickshire Corporation, and
,,vhen a point has been ·reached on the aforesaid roadway
.where the same intersects the main highway, known as War''rick Road, which road is the principal thoroughfare between
.Newport News, Virginia, and Richmond~ Virginia, the autoInobile aforesaid rolled into a ditch w~ich, at the time, ran
alongside of the tracks and on the right of way of the Vir.ginia Public Service Company, and although it 'vas the duty
pf you, and each of you, so to do, there was no baracade
,erected nor was there a signal of any kind being displayed
to indicate to any invitee the fact that the aforepage 7 ~ said ditch was located as set forth herein and as a
result of the automobile aforementioned rolling into ,
the ditch aforementioned which result ""ras occasioned and
.caused by reason of the wanton negligence, wanton carelessness and wanton recklessness of the vVarwickshire Corporation and the said ·virginia Public Service Company in not
,providing in the night time suitable and proper warning to
an invitee of such danger, the undersigned has suffered the
permanent loss of the vision of her left eye ·which loss is
affecting the vision of her- right eye and in addition the undersigned will be permanently sca. red and marred by two permanent sca1Aes on he·r face, also the result of the aforementioned accident.
As a further result of the injuries caused by you, and each
of you, which injuries a.r.e the proximate result of the negligence of you and each of you as set out hereinabove, I have
.been caused to suffer great mental anguish and physical pain,
.and am now suffering,. and 'viii permanently continue so to
suffer and have been obliged to pay and expend divers sums
of money aggregating a large sum, to-wit, One Thousand
($1,000.00) Dollars, in and about endeavoring to be relieved·
and cured by my injuries and have been forced to loose a
great deal of time, to-wit, from the date of my sa.id injuries
.to the present time-and will permanently continue so to
lose time-from attending to my profession as .a. teacher in
the John W. Daniel School in Newport News, Virginia, and
am still unable to perform any gainful occupation-and this
condition will continue 'to exist-because of the said injuriesr
and have suffered and will continue to suffer great loss from
the permanent diminuation of my earning capacity by reason
of the injuries aforesaid, and as a further result thereof,.
the-- coat which I was wearing at the time of the accident was
rendered unserviceable and worthless the said coat having.
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cost Two Hundred and Fifty ($250.00) ·Dollars.
page 8 } A.nd as a result of the injuries you thus ·wantonly,
recklessly and wilfully inflicted upon me as aforesaid, I shall move the said court for exemplary and punitive
,damages to be awarded against you in addition to the dam,ages set forth hereinabove.
By reason whereof and as the proximate result thereof
I have been damageq to the extent of Forty Thousand
($40,000.00) Dollars, wherefore judgment therefore will be
asked at the hands of said court at the time and plac.e hereinabove set out.
Given under my hand tlris 4th day of May, .1931.

ANNE BLAND,
By Counsel.
PRESTON TAYLOR,

_A. L. BIVINS, p. q.

'

''

· Executed the 6th day of May, 1931, .in the city of Newport
News, Virginia, by delivering a. true copy of the within notice
of motion for judgment to Norman E. Drexler, Division Manager Virginia, public Service Company, in person.

C. C. CURTIS,
City Sergeant.
By P. W. HALL,
Deputy Sergeant.
Returned and Filed in the Clerk's Office May 8, 1931.
G. S. D., JR., Clerk.
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In the Circuit Court for the County of Warwick,
Virginia..

Anne Bland, Plaintiff,
vs.
.
Warwickshire Corporation and Virginia Public Service Com. pany, a Corporation, Defendants.
The aforesaid defendants call upon Anne Bland, the plain..
tiff, to answer upon oath the following interrogatories to be
used in evidence on behalf of the said defendants at the trial
of this case :
1. Has the plaintiff in this case received satisfaction in
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whole or part, or any consideration whatsoever in money
?,!"L.therwise, from John Spanogle for or on account of the
wries complained of in her notice of motion f

ld

2. Has the plaintiff in this case received satisfaction in
whole or part, or any consideration whatsoever in money or
otherwise from United Services .Automobile Association of
Fort Sam Eustis, Texas, a foreign corporation, for or oi)
account of the injuries complained of in her notice of motion~
which satisfaction or payment was made on account of the
said John ~pan ogle or any other person Y
3. Have you received such satisfaction or payment in whole
or part from any other person, :firm or ·corporation T ·
. 4. Have you executed a release to any person, firm or corporation in satisfaction in whole or part of your
page 10 ~ clai mfor damages growing out of injuries received
•
as set out in your notice of motion Y If so, give
the name of the party to whom such release was executed
and :file with yonr Answer the original or eopy of such release.

WARWICI{SHIRE CORPORATION,
By J. WINSTON READ,
Attorney.
and
VIRGINIA PUBLIC SERVICE COMpANY, A CORPORATION,
By E. :M. BRAXTON,
Attorney.
Filed April 30th, 1931..
G. S. D., Jr., ·Clerk.
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In the Circuit Court for the County of Warwick, Virginia.

Anne Bland, Plaintiff,
vs.
Warwickshire Corporation and Virginia Public Service Company, ·a Corporation, Defendants.
.
· ·
The aforesaid defendants call upon Anne Bland, the plaintiff, to answer upon oath the following interrogatories to be
used in evidence on behalf of the said defendants ·at the trial
of this case :
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1. Has the plaintiff in this case
whole or part, or any consideration
otherwise, from John Spanogle for
juries complained of in her notice

received satisfaction in
whatsoever in money or
or on account of the inof motion 1

2. Has the plaintiff in this case received satisfaction in
whole or part, or any consideration whatsoever in money or
otherwise from United Services Automobile Association of
Fort Sam Houston, Texas, a foreign corporation, for or on
account of the injuries complained of in her notice of motion,
:which satisfaction or payment was made on account of the
said John Spanogle or any other person?

3. Have you received such satisfaction or payment in whole
or part fron1 any other person, firm or corporation?

4. I-Iave you executed a releave to any person, firm or corporation in satisfaction in whole or part of your claim for
damages growing out of injuries received as set out in your
notice of 1notion 7 If so, give the name of the
page 12 ~ party to whom such release was executed and file
Nith your Answer the original or copy of such release.

vV.A.RWICKSHIRE CORPORATION,
By tT. WINSTON READ,
Attorney.
and
VIRGINIA PUBLIC SERVICE 00~£
PANY, A CORPORATION,
By E. M. BRAXTON,
Attorney.
Legal service accepted for. Anna Bland this 7th day of
1\!Iay, 1931.
A. L. BIVINS, p. q.,
Attorney for Anna Bland.
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In the Circuit Court for the County of Warwick,
Virginia.

Anne Bland, Plaintiff,
vs.
Warwic~shire Corporation and Virginia Public Service Com. p~ny, a Corporation, Defendants.

Coii1lilonwea1 th of Virgini&,
County Qf W~rwiclt, to . .wit~
To the Sergeant of the City of Newport Ne'vs, Virginia,
Greeting:
Whereas, in a certain case at law now depending and un. .
determined in our Circuit Court for the Oounty of Warwick,
Virginia, wherein Anne Bland is plaintiff and W a1~ickshire
Corporation and Virginia Public Service Oompany a corporation, are defendants1 and whereas the said ·Warwick.shire Corporation and VIrginia Public Service Company, a
corporation, bave filed in the Clerk 1s Office of the said Court
interrogatories· to the s3id Anne Bland:
Therefore we co:n:u:n.and yon in the name of the Conunonwealth of Virginia that you summon the said A:nne Bland
to answer the $aid interroga;toriea, delivered herewith upon
oath, and made return thereof b~fore o.ur said Court, at the
courthouae thereof, on the 18th day of May, 1931, at 10
o'clock A.M.; and that you hi).ve then and there· this writ and
make return how you have executed the same.
Witness GeorgeS. DeSha.~or, Jr~, Clerk of our said Court,.
at the courthouse thereof, in the County and State
page 14 ~ aforesaid, the 30th day of April, 1931, and in the
lt55th year of the OQnnnonwcaltb.

GEORGE S. DESH.A.ZOR, JR.,
Clerkr
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In the Circuit Court for the County of War.

wlek, Vlrginiae
Anne Bland, Plaintiff,
vs.
Warwickshire Corporation and Virginia Public Service Company, a. corporation, Defendant.
The defenda:nt, Warwickshire Corporation, by its · attorney, comes and says that after the happening of the wrongs,
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injuries and damages alleged to have been done to or suffered by her a.s set out in her declaration and before the
commeneenient of this action, the plaintiff, by her certain
writing of release, a copy· of which is attached to this plea
and now to the Court here shown in consideration of the sum
of Twenty-five Hundred Dollara ($2,500.00) then and there
paid to her by John A. Spanogle, who is' one and. the same
party as the 1\1:r. Spangole mentioned in the notice of motion,
did release and foreval' diseharge the said John A. Span ogle
of and from all claims, demands, damages, actions, caues
of action, Ol' suits at law or in equity for or beeause of any
matter or thing done, omitted or suffiered to be done by the
said John A. Spanogle on account of the injuries and damages sustained by the plaintiff on account of the accident
alleged in the· notice. of motion.
And the said defendant further says thnt the plaintiff's
cause of action resulted from the same accident
page 16 ~ and negligent act or omission as is alleged against
·
the defendants to this notice of motion, and that
the negligence of the said John A. Spanogle was the proximate cause of the injuries sustained by the plaintiff, and
the said defendant further avers that having received satis ..
faction for her injuries from the said John A. Spanogle, as
aforesaid7 and exeauted the written release hereto attached,
such satisfaction, release and discharge likewise operates to
release and discharge this defendant as well a.s its co.ode..
fendant. And this the said defendant is ready to verify.

WARWICKSHIRE CORPORATION,
By J. WIN·STON READ, .Atty.
page 17

~RELEASE

FOR PARTIAL COMPENSATION
FOR INJURIES RECEIVED~

KNOW ALL MEN BY THESE PRESENTS, That I,
Anne Bland, of the City of Newport News, Virginia, for
the sole consideration of Tw~nty-:five Hundred ($2,500.00)
Dollars, to me in hand paid by John A. Spanoge, at pre~ent
of the City of liam.pton, Virginia, th~ reGeipt whereof is
hereby acknowledged, have ·released and discharged, and by
these presents do £or myselft roy heire, e:x;e(}utors, administra..
tors, and assigns release and forever discharge only the said
John A. Spanogle of and from; all claims, demands, damages,
actions, causes of action, or suits at law or in equity, of

/
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whatsoever kind and nature, for or because of any matter
or thing done, omitted or suffered to be done by the said
John A. 8panogle prior to and including the da.te hereof,
and particularly on account of any injuries both to person
or property resulting, or to result, from an accident which
occurred on or about the 1st day of December, 1930, at a
point one block South of Hilton Village, on or near Newport News-Lee Hall High,vay.
It is mutually agreed and understood that the aforementioned consideration is not offered and/or received as full
satisfaction for the injuries and damages sustained by the
undersigned on account of and by virtue of the aforesaid
accident, and this release does not discharge any claims or
demands 'vhich t1he undersigned may have against any other
person, persons, firm or corporation by reason of the injuries and damages sustained by the undersigned on account
of the aforesaid accident.
As a further consideration of the payment to the undersigned of the aforementioned sum of $2,500.00, I, the undersigned, further agree to subrogate, and by these presents
doth subrogate, tJ1e said John A. Spanogle, to the
page 18 }- extent of the sum of $2,500.00, to all claims, a.c.tions
or cause of action, which I, the undersigned, may
have against any other person, persons, firm or corporation,
by reason of injuries and damages sustained by the undersigned on account of the aforesaid accident, and I hereby
authorize and empower the said John A. Spanogle, his heirs
or assigns to collect, compromise or sue in his own name
for the amount of damages sustained as aforesaid. Or if I,
the undersigned, elect to make claim or sue any other person, persons, firm or corporation for injuries and damages
received and sustained by me on account of the aforesaid
accident, I hereby assign and transfer over unto the said
John A: Span ogle, his heh~s or assigns, such an interest in
said claim or suit as will be sufficient to reimburse the said
John A. Spanogle for the aforesaid sum of $2,500.00 with interest from tl1is date.
Should the said John A. Span ogle be called upon for contribution as a joint tort feasor, I, the undersigned hereby
agree to indemnify t1he said John A. Spanogle, his heirs or
assigns, to the extent of any a.mount not in excess of $2,500.00,
that the said John A. Span ogle, his heirs or assigns, shall be
called upon to pay as a joint tort feavor in connection with
the aforesaid accigent.

A. Bland v. Warwickshire Corp. and Va. Pub.

Serv~
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Witness my signature at Newport News, Virginia, this 30th
of December, 1930.
ANNE BLAND.
Witness:
C. E. MINNIGERODE,
PRESTON P. TAYLOR.
Filed May 26, 1931.
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G. S.D., JR., Clerk.
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In the Circuit Court· for the County of Warwick.
SPECIAL PLEA.
Anne Bland, Plaintiff,
vs.
Warwickshire Corporation and Virginia Public Service Company, Defendants.
The Virginia Public Service Company, one of the Defendants herein, by its Attorney, comes and says:
That Anne Bland, the plaintiff herein, on the night of
December 1st, 1930, at the time of her accident, in her notice
of motion set out, had been out driving in an automobile,
with one John Span ogle, she :sitting on the front seat of
said automobile· beside the said Spanogle, and having with
him the same opportunity and duty to see and kno'v the
·kind and condition of the ground upon which they were
travelling, and, as their automobile headlig1hts were burning, they saw or should have seen tha.t the incompleted
road, upon which it. is alleged by the plaintiff that she had
been invited to travel, ended or terminated at tJle tracks
belonging to this defendant, the Virginia Public Service Company, over which there being no suggestion whatever of any
crossing, private or public, having been completed, started,
·Or contemplated; but notwithstanding their knowledge of
the above facts they drove across said tracks, the rails of
whi~h were extending some eight or ten inches a]:)ove the
road-bed of this defendant's right-of-way, and which said
Spanogle and Bland both saw and felt a.s the automobile, in
.which they were riding, crossed thereover;
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That the said Spanogle and Bland ignoring and disregarding the ample and sufficient 'varnings to any and all perso~s, whether invitees, licensees· or trespassers, of whatever
dangers there might be present, continued to cross, from the
west, said rails and tracks· and the front wheels of said
automobile fell into the ditch beyond the east side of said
tracks, and right-of-way, causing h.er the injuries of which
she complains, the said ditch being the natural drain for
the Richmond:N ewport News State liighway, and ·having
been a.t the place of, said accident for many years, a.nd in
no 'way owned or controlled by this defendant.
That the said Spanogle, believing that he alone or jointly
'vith the hvo defendants in the notice of motion named, was
entirely or partially liable or responsible to the said plaintiff, Anne ·Bland, for the injuries and damages fully set out
and described in her. notice of motion, did directly or indirectly pay to the said Anne Bland the sum of Twenty-five
Hundred Dollars, in full settlement and payment
page 20 ~ for said injuries, and the said Anne Bland gave him
. or those acting for him, a. full and complete written release therefor in the w·or'ds and figures following:
As the plaintiff is entitled, 'if at all, to one settlement and
one settlement only for the ~njuries in her notice of motion
described, she ha.s by voluntarily executing the said release,
as above set out, as a matter of law, released this defendant from all claims, of every kind whatsoever, for compensation for whatever injuri~s she did suffer or -will suffer from the accident described in her notice of motion.
And this the said defendant is ready to verify.
\

VIRGINIA PUBLIC SERVICE COMPANY,
By Counsel.

E. J\L BRAXTON,
JOHN WEYMOUTH, p. d.
Filed May 26, 1931.

G. S. D.,

JR.~ Clerk.

In the Circuit Court for the County of Warwick, Virginia,
the 4th day of June, 1931.
Anne Bland, Plain tiff,
vs.
Warwickshire Corporation and Virginia Public Service Company, a corporation, Defendants.

. /

V

· A. Bland v. ·warwickshire Corp. and Va. Pub. SerV'. Co. 18
This day came the plaintiff by Preston Taylor and A. L.
Bivins, her attorneys, and likewise the defendant, Warwick. .
shire Corporation by J. Winston Read, its attorney, and:also the Virginia Public Service Company by E. M. Braxton .
and John Weymouth,.its attorneys, and thereupon in~answer
to the interrogatories· heretofore filed by the defendants, c;
the plaintiff filed a written release executed by the said Anne·
Bland, plaintiff, to John A. Spanogle. And the said defendants without waiving their rights to require the, said plaintiff to answer each and every interrogatory, each filed a
special plea in writing, and each defendant filed -the gen~ral issue. Thereupon, the plaintiff moved to strike out each
,of said special pleas on the gTound that the matters and
things therein set out constituted no defense to this action.
,· And the Court, having heard the argument of counsel, is
pf opinion that the release or writing executed by the plain.
tiff to John A. Spanogle and the consideration in
page 21 ~ pursuance thereof,- likewise operates to·release and
. .·
discharge the defendants in this notice of motion .
.And thereupon, by agreen;tent of attorneys for the respective parties, made at the bar of the Court, it was agreed
that a jury would be waived ·and all matters of law and fact
~.rising out of the special pleas should first be submitted
to the Court. And thereupon, it was agreed by the respec,tive parties- that the release or {Writing embodied in the
,special plea. of the defendant Virginia Public Service Com:Pany and likewise ·attached to the special plea of the War:wickshire Corporation was likewise attached to the special
,plea of the Warwickshire Corporation was executed by the
~aid Anne ::eland to the said John A. Spanogle and that the
.consideration therein mentioned of $2,500.00 was paid by the
said John A. Spanogle to the said Anne Bland prior to the
lnstitution of this action and that the said John A. Spanogle
~s one and the same party as the Mr. Spanogle mentioned
.in the notice of motion, and that the plaintiff's cause of action
,against John A. Spanogle resulted from and is based on the
.same accident and negligent act or omission as is alleged
.against the defendants to this notice of motion.
And the Court, being of opinion that the release and satisfaction made by the said Anne Bland to the s·aid John A.
,Spanogle likewise operates to release the defendants in this
.notice of motion, it is cons-idered by the Court that the plaintiff recover nothing in this action, and that the defendants
.recover against the plaintiff their costs about their defense
.in this behalf expended.

---~-
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State of Virginia,
County of Warwick, to-wit:

I, George S. DeShazor, Jr., Clerk of the Circuit Court of
.the County of Warwick, Virginia, do hereby certify that
.the foregoing is a correct copy of the record directed 'to be
,copied in the cause of Anne Bland against the WarWickshire
,Corporation and Virginia Public Service Company.
.. And I do further certify that the notice of the intention
.to apply for a transcript of the record in this cause was
.duly given to the opposite parties through their counsel.
Given under my hand this 30th day of J ul_y, 1931.
GEO. S. DESHAZOR, .JR.,
Clerk of the Circuit Court of the County
of Warwick, Virginia.

A Copy-Teste :

H. STEWART JONES, C. C..

--------
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