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W. DISNEY COLE, Appellant,
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E. LOUISE WASfiER COLJ1J, .Appellee.

To ihe Ilonoroble J·ustices of the Su.pre1ne Court of Appeals

of V i1·ginia:
Your pctitio11er, W. Disney Cole, respectfully represents
that he is aggrieved by a final decree of the Circuit Court of
the City of Richmond, entered 11ay 3rd, 1932, in the suit depending in the said court, wherein E. Louise Washer Cole was
the plaintiff, and petitioner was the defendant. The d-ooree
complained of granted the said E. Louise Washer Cole a divorce from the bond of tnatrimony from petitioner and required him to pay her· s·eventy-five dollars per month alimony.
A transcript of the record of the said ease is exhibited with
this petition.
ST.ATEMENT OF FACTS.

I.
)V. Disney Co~e and E. Louise Washer were lawfully married in Washington, D. C., April 4, 1922, at which time each
of them ''ra.s twenty-five years of age. They were citizens
or this S'ta.te, residing at Richmond, and, after their marriage,
they returned to Richmond, wh-ere they have einee resided.
1\{rs. Cole 'vanted to be with her mother, Mrs. W. A.
Washer, who resided at No. 2811 Third Avenue, and, upon
their return from Washington, Mr. and Mrs. Cole went there
to live. They lived with lVI rs. vV asher in harmony for several
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years~

J\irs. Washer had another daughter, who was married in 1925, and this daughter and her husband came there
to live also. The house was not large enough to conveniently
aooommoda te the number of persons then living there, and,
for this reason, ~fr. Cole suggested to his wife that they
move. 1\{rs. Cole consented· and, in 1926, they moved into a
fiat at No. 2609 Third ...~venue, after they had lived with Mrs.
Cole's mother for four years. The flat occupied by J\tir. and
1vlrs. Cole a.t No. 2609 Third Avenue did not have modern
conveniences, and, in 1927, 1\'Ir. Cole leased a modern apartment at No. 2403 Third Avenue. This apartment contained
a living room, a bed room, a den, a dining room, kitchen and
hot-water heat. The apartment was well furnished and Mr.
and Mrs. Cole were cornfortably situated in their new home.
They lived there as husband and wife from 1927 until July
3, 1929, when 1\'Irs. Cole left. 1\tirs. Cole went back to her
mother's home, at No. 28ll·Third Avenue, where she wanted
to be, and she never returned to her husband and their home
at No. 2403 Third A venue. No child was ever: born to them.
II.
When the parties were married, J\fr. Cole was employed as
Branch Cr-edit Manager of the Crown Cork and Seal Company at a salary of forty dollars per week. . This company
closed its office in Richmond, but when it did, it offered Mr.
Cole a position either at Atlanta or Philadelphia with an increase of salary. ~frs. Cole did not, However, want to leav-e
Richmond. Mr. Cole declined to accep.t the position. In ] 923,
1\!r. Cole was appointed probation officer of the Juvenile and
Domestic Relations Court of the City of Richmond, 'vhich position he held until the fall of that year, when he was offered
and accepted a position with the Epcs-Fitzgerald Paper Company, Incorporated, of Richmond, as credit manager at a
salary of $200.00 per month. He was still with this concern
when his wife left him July 3, 1929.
Mr. Cole not only supported and maintained his wife according· to his means, but he shared everything he. had with
her. He opened a joint account with one of the banks of Richmond for the benefit of himself and his wife, and she had •
the privilege of drawing checks. The joint account was opened
shortly after their marriage and was continued for some
nwnths after Mrs. Cole had left her husband. Mrs. Cole
was not. extravagant and did not abuse the rig·ht given her
to use her husband's money.
Mr. Cole, after his marriage, desired to study law. He
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could not afford to gi.ve up his -employment and had to study
at night. In September, 1924, he entered the nig:\lt classes
of the T. C. Williams Law Sehool, and, by hard study, he
successfully passed the Bar Examination, which was held in
December, 1926, and was graduated in 1927. He is now a
member of the Bar of the City of Richmond in good standing, although he is not actively engaged in the practice of law.
During the time he was studying· law, Mr. Cole had to be
away from home at night whil-e he was attending the night
classes.
III.
The Epes-Fitzgerald Paper Company is a member of the
Virginia-Carolina Paper Trade Association. This Association holds annual meetings for the purpose of promoting the
business of its members. The annual m-eeting of the Association in 1929 was held June 6th and 7th at the Cavalier Hotel,
Virginia Beach. Mr. Cole who was connected with the EpesFitzgerald Paper Company, attended the meeting in the interest of his company. He was accompanied by a representative of a Massachusetts paper mill who had come down to
Virg-inia to attend the meeting. The Epes-Fitzgerald Paper
Company was the agent at Richmond for the Massachusetts
mill. Mr. Cole and the representative from Massachusetts
were together much of the time while .they were at Virginia
Beach.
Mrs. Cole told her husband that she would not go with
him to Virg·inia Beach, but she communicated with him by
telephone while he was at the Cavalier Hotel. Mr. Cole
.checked out of the hotel on June 8th, as he wanted to go fishing. He drove over to Norfolk and there he was told that
he could get a boat a.t Port Norfolk, to which place he went.
Telling about this trip, Mr. Cole testified:
''I wanted to go fishing and I went to Norfolk Saturday
and made inquiry where I could get a boat and was told at
Port Norfolk, and I w-ent to Port Norfolk and went out fishing. I did not have much luck and the man said wait until
night and I would catch more fish. I was 'feeling pretty
good' so I spent the night on the boat and went back to Norfolk Sunday morning. I had the headache that morning and
tried to get in shape to go back to Richmond, and left Norfolk
Sund~y afternoon.'' (R.~ 279.)
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The Saturday night that ~Ir. Cole spent on the boat was
J'une 8, 19·29.

IV.
Mr. and Mrs. Cole kne'v a young• woman named Kitty Jane
Robinson. They "grew up together". Miss Robinson and
Mrs. Cole were members of the same Sunday school class
and sat together. ~Iiss Robinson was employed by the Epes..,
Fitzgerald Paper Company as stenographer, and she had
worked for the company several years. When Mr. Cole left
N orfollr on Sunday evening, June 9, 1929, for Richmond, he
came by Newport News. On the ferry over to Newport News
he met Miss Robinson and invited her to ride with him. She
accepted and he brought her to Richmond and put her out at
her home, 409 North 32nd Street. l\irs. Cole had talked with
Miss Robinson's father over the telephone and, according to
her testimony, !tir. H.obinson told her that Iviiss Robinson had
-gone to Virginia Beach. 1\frs. Cole, therefore, on Sunday
nig-ht, June 9, 1929, drove over to 32nd Street and parked
her automobile near Miss Robinson's hom·e, and 'vaited to
see if she would come home in Mr. Cole's car. Sl1e saw Miss
Robinson 'vhen she got out of 1\ir. Cole's automobile. lVIr.
Cole, after putting Miss Robinson out, drove immediately
home, and when he arrived home, 1\irs. Cole was not there.
It was not long, however, before 1\.frs. Cole came, and she
was not in an agreeable frame of mind. Describing the scene
that night, !Jir. Cole testified:
''I went home and did not find 1ny wife there, and I called
her mother and asked where she was. She said she did not
kuow, but she was not up t.l1ere; that. she thought she 'vould/
be home in a. little while. Shortly thereafter my 'vife came
in, rag-ing, accusing me of bringing 1fiss Robinson home and
running around with a woman, and said, 'We are going right
up to mother's.' She had her mother's car and the garage
was up four blocks away, at 3811, and I drove it up there
a~d put it away. I critne back to the house and she appeared
to be near a hysterical condition. Later, she quieted down
and we came home that night and she asked me if I would
g·ive her $100.00 a month and half of the furniture. I thoug-ht
sl1e was just temporarily upset and, to please and quiet her,
I told her I would give her $125.00 a month, all the furniture,
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and the lot, worth $1,800 that I had in Ginter Park.'' (R., 280.)

*

;~;:

e

Q. What was she fussing with you about, if she was fussingf

A. About riding around with a woman.
Q. Was she referring to ~Iiss Robinson?
A. Yes, sir.
·
Q. Tell the -court how long your wife has known Miss Robinson.
A. I think she has lmoWn ~iiss Robinson longer than she
has lmown me, probably 18 or 20 years.
Q.. Were they girls together?
A. Yes, sir.
Q. Were they friends after you got married 1
A. Yes, as far as I know. * 1£< * (R., 281.)
Q. Did she have any reason to aoouse you and Miss Rob~
inson of any improper conduct1
A. No, sir. (R., 282.)

·v.
The following morning, which was June 10, 1929, ~ir. Cole
was asked to state what happened between him and his wife.
He said:
''She got up and prepared breakfast and wrote a memorandum to g·ive me to sign and asked me would I sig·n what
I said last night. I told her yes, I would put it in 'vriting-.
.She wrote it, stating $100 a month and all the furniture, and
I called her attention to the fact it ought to be $125 a month
3nd she left out the lot; so, she rewrote the memorandum and
1nade those changes she had overlooked, and I signed it and
gave the m-emorandum to her.''
·
Q. Who wrote the paper, Nlr. Cole?
.A. ~Iy wife wrote the paper, herself.
Q. Did you ln1ow her purpose in writing it?
. A. No, I don't know l1er purpose. My purpose was, thinking she might be temporarily dissatisfied, I thought I would
show her I loved her. She might go to her mother's for a
·while and she 'vould come back when she found she was mistaken. (R., 282.) The paper signed by ~fr. Cole and to
which he referred w·as as follows:

''I,

vV.

Disney Cole, do hereby swear that I will give my
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wife, Louise Washer Cole, $125.00 per month, and also give
her all of the furniture in our apartment, this agreement for
thirty days if she cares to leave me. If she decides to stay
away permanently, then the above terms will also be followed.
I also g·ive her the lot on East Seminary Avenue without
any conditions whatever whether she stays longer than thirty
days or n~t." (R., 171.}
1\frs. Cole that same morning· drove to the office of EpesFitzgerald Paper Company, where Miss Robinson worked,
. and asked for her. When she was told that Miss Robinson
would not be in until about 9:30, she "waited on the corner .
of 14th and Alain until l{itty Robinson came". (R., 172.)
Before ~frs. Cole went to see 1\!Iiss R·obinson, she prepared a
"note" for her to sign. (R., 170.) vVhen she met Miss Robinson that morning she said to her, ''If you will sign this
paper it will be the -easiest wa.y out for. you". (R., 172.) The
paper referred to was as follows:
"I, Mornie Robinson, also called l{itty tTane, do hereby
swear that I was with W. I)isney Cole on Saturday, June
8th, 1929, and Sunday, .June 9th, 1929, and that the said W.
Disney Cole did bring me to Richl;Ilond on Sunday night in
his car." (R., 233.)
l\1rs. Cole was asked what she meant by telling Miss Robinson it would be easier for her if she signed the said paper,
and she said, ''I did that as a bluff; I did not know what else
to tell her". (R., 226.) Mrs. Cole had further words with
Miss Robinson tl1at morning, which was June 10, 1929, at
the Epes-Fitzgerald Paper Company's place of business,
where her husband worked. 1\llr. Cole testified:
''I went on upstairs to· work and shortly thereafter one of
the negro porters came up and said Mrs. Cole was· down
there and wanted me. I went down and found her at the shipping room door, talking to Miss Robinson, still raging and
accused me of having told ~Iiss Robinson I was unhappy.
There was a bunch of negro porters in the shipping department, standing around there. I saw she could not be paci~
lied, and did not wish to air my domestic troubles to my employer, so I turned around and walked up in my office.
Q .. You had no words with her?
A,. No, I never said a word to her." (R., 283.)
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I\fr. and :hfrs: Cole continued to live together at their apartment, No. 2403 Third Avenue, and while they occupied the
same bed, they did not cohabit. On June 23, 1929, Mrs. Cole
-consulted the Southern Bureau of Investigation, which was·
nothing but a private det-ective agency. She said she did
that because she "wanted to see 'vhere ~Ir. Cole was going
at night". (R., 177.) On Tuesday, July 2; 1929, the following news item appeared in the Richmond-Times Dispateh:
''Guest at Martha Washington.
Recent guests at the ~Iartha Washington Hotel, Virginia
Beaeh, are as follows: A. M. Cartright, Dr. W. E. Clapen
and party, Mr. and Mrs. W. D. Cole.'' (R., 233.)
·when ~Irs. Cole read this item, she went back to her private detectives and furnished them with a photograph of
Mr. Cole and a photograph of l\tiiss Robinson, and instruct~d
them ''to find out if that was the same J\IIr. Cole''. (R., 177.)
The following day, July 3, 1929, while Mr. Cole was at work,
~Irs. Cole, without saying anything to him about what she had
done, left their apartment and her husband and never returned.
The private detectives went to Virginia Beach on July 2,
1929, and registered at the Martha Washington Hotel. They

took with them the photographs, and represented to Mr. J.
Gardner, the manager of the said hotel, that ''they were
looking for a crook, a nationally known crook'', and said, according to l\fr. Gardner, that the man "was a counterfeit,
forger or something to that effeet' '. (R., 79·, 80.) The detectives obtained the original card that was signed by the
"W. D. Cole'', who had registered at the said hotel and
brought it to Ri-chmond and they made a report to Mrs. Cole.
The record does not, however, show what the report contained. Mr. Cole, at the time, had no knowledge of these
things, and did not know that he wa.s being shadowed by detectives in the employ of his wife.

vV.

When Mr. Cole went home on the evening of July 3, 1929,
l1e did not find his wife.· She had left without telling him she
was going and he did not know wher-e she had 'gone. Later
that same evening, he received a telephone call from Mr. M.
J. Fulton, who informed him that Mrs. Cole had employed
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him as her attorney to institute suit for divorce. Mr. Cole
stated to the said attorney that he had done nothing to justify
his wife in bringing divorce proceedings, or in leaving him,
and he sug·gested to Mr. Fulton tha.t he delay the suit in the
hope that a reconciliation mig-ht be effected between him and
his wife. 1\fr. Cole did, from that time until the bill 'vas filed,
everyt4ing he could to bring about a reconciliation and all he
did was done in good faith. The record disclosed the efforts
he made. He tried to show his wife that she had made a
grave mistake.
After l\frs. Cole had been g-one more than a month, 1\tir.
Cole went to see her and told her that if she entertained any
belief that he had gone to a hotel and reg·istered with a woman
as his wife, he would submit himself to the persons in charge
.of such hotel for identification, although he did not know the
name of the place or the hotel, if any, his wife and her attorney had in mind, and they 'vould not tell him. l\fr. Cole
'vent to see his wife at her mother's horne on August 28, 1929,
and, while there, l\£rs. Cole informed him that she was going
tQ act upon the advice of her attorney and accept his proposition to submit himself for identification, and that she would
<!all him the following morning, August 29, 1929, and let him
know when and 'vhere he should meet her, and she did so.
1\tirs. Cole told her husband to meet her and her mother at the
N e'v Casino, Virginia Beach, 'Tirginia, August 29, 1929, at 2
o'clock P. 1\£., and he did so. What occurred at Virginia
Beach on this occasion is fully narrated in the record. Mr.
Cole was finally taken to the l\£a.rtha Washington Hotel by
his wife, 'vithout his knowing· tha.t was the hotel she had in
mind, and he took a. seat. in the lobby. While he was sitting
in the lobby, 1\Irs. Cole disappeared. The private detectives
appeared, but 1\fr. Cole did not kno'v they 'v-ere there. After
~Ir. Cole had been sitting in the lobby for some· time, he
learned that that was the hotel his wife and l1er attorney had
in mind, and that he had been watched, 'vithout his know}:
edge, by the manager of the hotel and several employees,
including the clerk who registered the "W. D. Cole" on June
8, 1929, to see if they cnuld identify him as one and the same
person. They failed to identify Mr. Cole as the person who
reg·istered at the said hotel June 8, 1929, as "W. D. Cole"
and so informed l\frs. Cole. Three of these persons made
affidavits and testified in the case on behalf of 1\Ir. Cole. (R.,
20, 21, 23, 78, 68, 346.)
Describing the scene on this occasion, 1\fr. Cole testified:
•

=It
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''On the night of August 28, 1929, I called on my wife
at n1y (her) mother's. She told me that on advice of her
-counsel she had decided to do that. I asl\ed her where we
were going, she said, 'I will let you know in the mon1ing '.
She called me on the morning of August 29, 1929, and said
meet her at the N e\v Casino at Virginia Beach the following
afternoon. I offered her som.e money for the expenses of
h-erself and mother, which w·as declined. I went to Virgi:pia
Beach the next day and got to the New Casino before they
did and was waiting when they came up. They took a seat
four or five benches to my left and T got up and walked over
and sat down with her. I asked her a few questions, most
of which she did not answer. I asked her where she was
going. She told me she would let me know later; so, we
sat there without saying anything. .Ji.,inally she said, 'I guess
it is time now' and g·ot up to start walking. I told her if it \vas
any distance I would be glad to take her up in the car. She
said, ''No, we will walk''. I said, ''Where are you going Y''
She said, "You will know in plenty of time". So, we walked
down the board walk to Pinewood llotel. I thought that is
where. they are going and I started up the steps, and they,
\vithout saying a word, walked on, indicating that was not
the place. We walked out on Atlantic Avenue and down to
the l\{artha "\Vashington Hotel. \Vhen she turned in there, I
asked her if she had 1nade arrangements to identify me there.
She said something about attending to that. I asked her if
she wanted to see the manager. She said she would call him.
I sat down in a chair, with my back to the ocean. She. sat
011 my right and 1\{rs. \Vasher on the left.
"\Ve sat th-ere for
smne time and my wife got up and then 1'Irs. Washer got up
and left. I sat there, waiting· for the usual introduction,
waiting for whoever was to identify me, when, finally, a man
walked up to me and asked did I know him. I told him, ''No''.
He said, ''I-I ave you ever seen me before 1'' I said, ''No''.
He said, ''They asked me to look at you and see if I knew you,
and I had never s·een you before, and I thought probably
you knew me". He then walked away. Then a large, stout
man, walked up and said he wanted a word of conversation
with n1e. "\Ve walked out on the porch and he introduced
hbnself to me as Frank lVIorgan, detective in the Southern
Bureau of Investigaiion in Richmond. He told me a terrible
n1istake had been made on the advice of a handwriting expert. That a couple of letters on the registry card at the
hotel had resembled one or two of mine and they found they
were mistaken and asked me not to hold any ill-feeling to·wards him or his sou. I told 1\ir. ~Iorgan as long as he
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conducted his business honorably I would hold no malice for
him. At that time a. man at the other end of the porcli walked
over and introduced himself as J\;Ir. Gardner, Manager of
the hotel, and told me of this attempted identification, without my knowledge, that neither his bookkeper, Miss Pollitt,
or Mr. Downing, the clerk, ever sa'v me before and he felt
some mistake had been made, and he was sorry it happened.
At that time I looked at the other end of the porch, and my
wife sat there, crying. From what l\1:r. Gardner had said, I
though everything was all right, and I went over to where
she was, and put my hand on the back of her chair and asked
her to go home with me, and she said she would rather go
" Somewhere else ". * * * ( R., 285, 286, 287, 288.)
VII.
~Ir. Cole thought his wife would be relieved of any suspicions of misconduct on his part after her experience at the
Martha. Washington IIotel. He had done all he could to convince her that he bad not registered at the said hotel with a
woman on June 8th, 1929. 1\fiss Louise F. Pollitt, the clerk
at the said hotel who registered "vV. D. Cole and wife", on
June 8th, 1929, said that W. Disney Cole wa.s "not the man I
registered''. (R., 350.)

Mrs. Cole did not go back to her husband after she returned
from Virginia Beach on Aug·ust 29, 1929, but she continued
to live with her mother. :Nir. Cole, however, in the utmost
g·ood faith continued his efforts to bring about a reconciliation. Althoug·h he was under no obligation to do so, he continued to pay his wife· sixty-five dollars per month for her
support and maintenance; l1e went to see her when she would
let him come; he sent her flowers and gave her presents and
kept the apartment ready to receive her. He not only did
these things, but in August, 1929, he conveyed her his lot in
Ginter Park.
''I deeded to her the lot I had in Ginter Park during Au·gust, 1929. I was trying my best to get her to come back
and I discussed it several times with 1\{r. Fulton, and he said
that would be an indication of my love and affection for her
and might be instrumental in her coming back." (R., 290.)
Mrs. Cole had .not instituted suit when she went to the
Martha Washington Hotel, August 29, 1929, although she had
been away from her husband since July 3, 1929. She did,
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l1owever, keep her private detectives employed, and in February, 1930, .a woman called Mr. Cole one night and "invited
l1erself out to my apartment''. The woman called ~everal
times after that for the purpose of visiting Mr. Cole at his
apartment at night. She told him that she. was "Annie
Laurie" and "indicated that she had been to many men's
apartments before". Mr. Cole did not know the woman and
"'concluded it was a frame up". (R., 294-295.) It turned out
that this woman had been employed by the detective agency
employed by J\tirs. Cole and that she had worked with the private d-etective who was th~n employed by her. (R., 295, 296,
297, 104, 105.)
.
VIII.
The bill in this suit was filed on the first Monday in August,
1930. At that time ~Irs. Cole had been away from her husband for more than a year and during all of the time she
was supported. and maintained by him. Sne had had a full investigation at the Martha Washington Hotel and had continued the employment of her private detectives.
The bill charged that Mr. Cole committed adultery, ''that
is to say, tl1a.t on J nne 8th and 9th, 1929, the said defendant,
together 'vith an adult woman who was not your complainant,
l1is wife, entered the lYiartha Washington Hotel at Virginia
Beach, in the State of ·virginia, and did then and there register in the said hotel in the ·name of ~{r. and Mrs. W. D.
Cole, and did take, enter and occupy room number 301 in
said hotel from the afternoon of June 8, 1929, until the after~
noon of June 9, 1929, and did then and there sleep with and
stay a.ll nig·ht with and did then and there have -carnal and illicit intercourse with said woman whose name was not disclosed or known to the- said proprietors and operators of said
hotel; that the said defendant registered with said woman at
said hotel under the name of Mr. and Mrs. W. D. Cole but that
the said woman was not Mrs. W. D. Cole, your -complainant,
nor was she the la.wful wife of the defendant.'' The bill
charges other adulteries, and also cruelty and wilfull desertion. (R., 3, 4.)
Mr. Cole, on October· 6, 1930, filed his answer and. crossbill. He denied the adultery charged and called for strict
proof of the charges. (R., 8, 9, 10.)
The Court, on May 3, 1932, entered a final decree granting
the said E. Louise Washer Cole a divorce from the bonds of
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matrimony from her husband, and requiring him to pay her
seventy-five dollars per month alimony. {R.J 363.)
.
ASSIGNl\fENTS OF ERROR.

1. The Court erred in granting t.he said E. Louise W asl1er
Cole a divorce and requiring the said W. Disney Cole to pay
her alimony.
2. The Court erred in dismissing the cross-bill of the said
W. Disney Cole, and in refusing to grant him a divorce upon
the ground of wilful desertion.

ARGUIVIE·N'r.
We shall discuss the assignments of error in the order
named.
(1)

Of course, there .is no question as to the law. If the defendant was guilty of having co-mmitted the adultery with
Virhich he 'vas charged, then the plaintiff is entitled to the divorce. Code 5103. The charge must be proved by clear and
convincing evidence, and the question here is one of proof..
When the whole record is read and carefully considered, the
conclusion will be reached that the evidence does not support the charg-e, it is respectfully submitted.
· Now, the defendant was charged 'vith having· registered
at. the l\fartha Washington Hotel on June 8, 1929, 'vith a
woman who was not his wife and with having committed an
act of adultery with th~ said "roman at the said hotel. If
the evidence does not clearly establish this charge, then the
bill ought to be dismissed.
It has been pointed out that the defendant met ~fiss Kitty
.Jane Robinson on the ferry boat, ·between Norfolk and Newport News on the evening of June 9, l 929, when he was on his
way to Richmond. I-Ie had known lVIiss Robinson for many
years and she was .employed by the Epes-Fitzgerald Paper
Company where he worked. The defendant invited the young
woman to ride ·with him to Richmond and she did so. There
was certainly nothing- wrong or immoral in the act of the
defendant in bringing· 1\fiss Robinson to Richmond, where she
lived and worked. The plaintiff, too, had I{nown 1\liss Robinson for eighteen years, and they were members of the ·same
·Sunday School and sat tog·ether. (R., 199.) The plaintiff
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had never heard anything against the reputation of Miss
Robinson and had never thought that she was immoral. (R.,
200.)

The plaintiff, however, became greatly excit€d on the night
of ,June 9, 1929, when she learned that her husband had
brought :Miss Robinson to Richmond, and the following morning, June 10, 1929, she went to the office of the Epes-Fitzgerald Paper Con1pany to see Miss Robinson. The -plaintiff said
that Miss Robinson signed a -paper that morning admitting
that she was with the defendant Saturday, June 8, and Sunday, June 9, 1929. (R., 233.) The defendant never saw or
heard of this paper until it was produced and filed by the
plaintiff with her deposition The plaintiff from that time
until th,is suit was filed either suspected, or pretended that
she suspected, that the defendant and Miss Robinson had
registered at the ~Iartha ·washington Hotel on June 8, 1929,
as man and wife. The record shows this fact. The plaintiff testified: * 8 ~

Q. Can you tell the court when you ceas-ed to care for your
husband¥
A. That spirit of mutual helpfulness ceased when I found
he had taken another woman and registered as his wife at Virginia Beach. ( R., 196-197.) «< * *
Q. What was your object in asking Kitty Robinson to sign
the paper1
A. Becaus€, I figured if he put -her out that that would
sho\v that thing·s were what they appeared to be.
Q. Did the paper satisfy your mind¥
A. Yes, ·sir.
Q. Satisfied your mind as to what had happened?
A. That he had spent the night with her.
Q. Yon are satisfied of that 7
A. Yes, sir.
Q. She signed that paper on the lOth of ,J nne, according to
the date?
A. 1929, yes. * * *
Q.. And you said on .Jnne 10 you were convinced from what
](itty Robinson told you that there had been improper relations between your husband and :Niiss Robinson, or, in other
words, that they had committed adult-ery?
.A. I suspected it. (R., 198.)
The record further shows that the plaintiff continued to
live with the defendant from that tin1e, June 10, 1929, until
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July 3, 1929, because she did not think the evidence was sufficient to justify her in lecwing him. The plaintiff testified:
* >YJ
=1(:

Q. "\Vhen did you have a change of heart against your hus'band; how long has that been Gl
A. Since I found out he registered as man and wife at Virginia Beach with another woman.
Q. Only since that time?
A. "\Veil, Mr. Cole's attitude towards me has been everything· but what it should have been, but that did not change
mG.
Q. Do you mean to tell the court. 1\irs. Cole, that your love
and affection for your husband changed overnight 1
A. Yes, when he put another woman in my place.
Q. Who has he put in your place, and when?
A. Ki1 ty Jane Robinson, at Virgilia Beach.
Q. Why did you not name Kitty Jane Robinson as co-respondent in this case, if you had any evidence that your husband had committed adultery with her~
A. Because her note speaks for itself.
Q. I asked why you did not name her as co-respondent in
this case.
A. Beeause her note speaks for itself: She would not admit staying with a man unless there was some truth in it..
Q. Are you a.ware of the fact that no woman is named in
this case by the name of l{itty Jane Robinson 7
A. Yes, I am aware of it; I have a copy of the bill.
Q. I ask why you did not charge in the bill that your husband had committed adultery with her, if you had any proof
of that fact, which you should have done.
A. Because the note speaks for itself.
Q. What noteT
A. The one I(itty Robinson signed.
Q. That note is signed on the lOth of June¥
A. Yes.
Q. That satisfied your mind that your husband and she
had committed adultery 7
A. Together with 1\fr. Cole's note and actions.
Q. Did you know that when you told your lawyer in this
case that you continued to live with your husband from the
lOth of June up to the 3rd of July, 1929?
.
A. Yes ; but, according to the court, I could not leave on
that; I had to have evidence.
Q. According to what court 1

W~
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A. According to the law, Virginia Code; that is all I know
about it. ~ * $ (R., 211-212.)
Now, we respectfully ask what deductions should be drawn
from the foregoing testimony of the plaintiff? First,. the .evidence plainly shows that the plaintiff knew, or had been advised, that she did not have sufficient evidence of misconduct on the part of her husband to justify her in leaving him.
Second, that if the plaintiff suspected that her husband a~d
~Iiss Robinson had registered at the said hotel as man and
wife, she knew, or had been advised, that she did not have sufficient proof to justify her in naming Miss Robinson as corespondent. "Yes", said the plaintiff, "but according to the
court, I could not leave on that".
In Miller vs. }filler, 92 ,va. 196, the following from Wood vs~
Wood, 2 Paige 113, is quoted ·with approval:
''The only safe and prudent course is to require the charge,
.,vhether of crirnination or recrimination, to be stated in the
pleadings and in the issues in such a manner that the adverse
party may be prepared to meet i.t on trial. If the persons with
whom the adultery was committed are known, they must bt~
named, * * *." See, also, White vs. White, 121 Va. 244;
Carlin's Hogg's Equity Procedure, section 124.
(2)

The defendant· desired and was anxious to convince his
'vife that he had not l)een to any hotel with another woman,
and he did all that any reasonable man could do to convince
l1er of that fact. He told his wife on August 28, 1929, that
he ·would go to the hotel she had in mind and submit himself for identification to the parties in charge of the said
l1otel. What more could any reasonable man have done Y
The complainant, "acting upon the advise of her attorney, accepted the proposition of the defendant and told him to meet
.her a:t the New Casino, Virginia Beach, on August 29, 1929,
and the defendant did so. The plaintiff, on cross-examination, testified : * * *
Q. How did Mr. Cole happen to go to Virginia Beach in
August, 1929?
. A. It was at his suggestion that he go down there to try to
satisfy me as to whether or not he was guilty of registering
at that hotel.
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Q. Tell the court exactly what he said to you and what led
up to it that made you all go to :Virginia Beach~
.A.. I frequently asked him to tell the truth and make an
open report of what had gone on between he and Kitty Robinson. He said, ''Nothing l1as gone on between Kitty Robinson and myself and I am not guilty of adultery at Virginia
Beach". l-Ie said, "I am going to prove it". I said, "How''.
He said, ''Go with me to Virginia Beach and I will prove
,it.".
Q. You accept his proposition Y
.A.. Yes, I had an open mind.
Q. Did you go to Virginia Beach 'vith your husbtind!
.A.. No, I ·went 'vith my mother on the train.
Q. Did he invite you to go with him 1
.A.. No, sir.
Q. Where did you meet him at :Virginia BeachY .
A. At the New Casino at 2 :30.
Q. vVheu you met him there did he know what you wanted
him to do!
.A.. Yes, he kne,,.,. what I wanted him to do. He made the·
proposition to go.
·
Q. \Vhy did you not meet him at the hotel instead of at the
Casino?
A. Because I had made arrangements to meet Colonel Morgan at the hotel, so I m~t Mr. Cole at the Casino.
Q. Did you tell ~Ir. Cole a detective was at the hotel¥
A. No, I did not.
Q. vVhy did you not~
A. Because I did not think it necessary to tell 1vir. Cole he,
was there.
Q. You wanted to be fair with him, did you not¥
A. I ahva vs have been.
, Q. vVhen you went to the hotel did you tell him why you
were goingf
A. Yes, I told him which hotel I was going to and ,vhy.
. Q. You tell the court that you told J\IIr~ Cole which hotel
you were going to and the reason for it~
A. I think I told him when we stepped up the steps of the
Martha Wa,shington Hotel.
,
Q. Why did you not l<eep going and carry him back in the
office then instead of seating him in the lobby?
A. Because Colonel 1\-Iorgan and Saunders had not come
and I told them I would meet them there.
Q. Did you tell your husband that l\{r. Morgan and Mr.
.Saundere, your detectives, 'vould be there Y
.
.
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A. I did not have any conversation with Mr. Cole whatever except about the weather.
Q. Did your mother know why you were going there '1
A. Yes, I told her. I asked her to go.
Q. When you got to the hotel, did you sit in the lobby \vith
your husband and mother~
.. A. I took a seat in one corner of the lobby; ~1r. Cole took a
seat about ten feet away; 1ny mother sat on the porch.
Q. Did ~Ir. Cole understand that performance?
A. Certainly; he ·was there.
Q. What do you think he thought when you went in the
hotel and took a sea.t in the corner and he in another place
and your mother on the porch f
A. I don't know what what he thought; he knew why we
went there.
Q. Did you see the detective when you came in?
A.. Yes, sir.
Q. ·what did you do then¥
A. I spoke to hin1.
Q. Why did you not go in there and get these men and
women and ask them to come out and go there and see if that
1vas the l\1r. Cole who registered there without going
through the mysterious performance you went through?
A. Because when Colonel J\.Iorgan reported he gave the
names of these people and I did not know these people.
Q. Were you in the lobby when these people marched
through the lobby, looking a.t l\1r. Cole 1
i\.. I was in the lobby part of the time and in Mr. Gardner'~
office part of the time. ( R., 202, 203, 204, 205. See, also, R.. ,
-JS... '>86' ~98,...'. )
- tJ, On the occasion referred to, 1\{r. J. Wesley Gardner, the
1nauager of the lVIartha Washington Hotel, Mr. J·. H. Do,vning, an employee, and ~fiss Louise F. Pollitt, a clerk, looked
at l\1r. Cole and failed to identify him. J\.Iiss Pollitt wa~
the clerk on duty June 8, 1929, \vhen the man and woman
registered at the said hotel under the name of "W. D. Cole
and wife''. ~iiss Pollitt testified:
Q. lVIiss Pollitt, tell the court 'vhether, or not, you remember a. man and a woman coming to the lVIartha vV ashing'ton
Hotel and reg·istering under the name of W. D. Cole on June
8th, 1929?
A. Yes, I do.
Q. 'Vho registered those pa rtit}s ~

A. I did.
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Q. Tell the court whether, or not, two men some time subsequent to June 8th, 1929, came to the lVIartha Washington
Hotel and made inquiries about any parties, exhibiting a picture?
. .A. Yes, sir, about three weeks after that, on July 2nd, two
men came down, lVIr. Saunders and ~Ir.lVIorgan, I believe they
were.
Q. Did you talk with }fr. Saunders and Mr. Morgan?
A. Yes.
Q. Did they have a picture of any person with them T
A. Yes, they had a picture.
Q. What statements if any, did they make concerning the
party whose photograph they exhibited Y
A. "\Veil, they came down and said there had been a man
accused of using counterfeit money and forging by the name
of Mr. W. D. Cole, and asked me and also :Air. Gardner if
we recognized him as being a guest of our hotel.
Q. Did these men appear at the lVIartha Washington Hotel
a second time Y
A. Yes.
Q. What was their business on the second occasion and
wha.t did they do?
A. Well, on August 28th they came down with Mrs. Cole,
and I was down in my room, and l\£r. Gardner phoned me to
come up to the desk. That 'vas the first I knew about it. The
two detectives, l\{r. :Nlorgan and ~Ir. Saunders, told me that
they had come .do,vn, and lVIrs. Cole had come down, and they
wanted to know if this man was the Mr. W. D. Cole I registered, and wanted me to look at him without his knowing it,
which I did.
Q. Do you recognize l\!rs. Cole, a party to this suit, as the
lady who came down with the detectives on the occasion you
ha.ve ref.er·red to?
·A. Yes, sir.
Q. Do you also recognize 1\tir. W. Disney Cole, the defendant in this suit, as the man who was sitting in the lobby and
they wanted you to look at!
A. Yes, sir.
Q~ Tell the court 'vhether, or not, the conversation that
occurred behveen you and the detectives with reference to
your looking at the man who was then sitting in the lobby
took place within the hearing of Mr. Cole.
A. No, sir.
Q. Was Mrs. Cole present?
~~- Yes, sir.
Q. Did she hear what you were asked to do f

W .. Disney Cole v. E. Louise Washer Cole.

19

A. Yes, sir. .
Q. Where in the ~Iartha Washington Hotel was Mr. W. D.
Cole sitting at the time you were requested to go out and
look at him'
A. He was sitting on the right hand side as you come into
the lobby, or the left hand side as you go out of the lobby,
with his back toward the ocean.
Q. vVhere was 1\~Irs. Cole when you went out in the lobby
to look at him?
A. She was in our office, which is the first room to the
right as you go out of the hall, the outer office.
Q. Did you go out and look at Mr. Cole'
A. ·Yes, sir, I walked out into the lobby and looked at him.
Q. Did you get a good view of him Y
A. Yes, sir.
Q. What report did you make to Mrs. Cole when you came
back after walking out in. the lobby and looking at Mr. Cole t
A. That he was not the Mr. Cole I registered.
Q. You have stated to the court that a man and a woman
registered at the Martha Washington Hotel on June 8, 1929.
Please look a.t the defendant in this suit and state whether,
or not, he is the man who registered with a woman at that
hotel on that date' .
.
A. No, sir, he is not the· man I registered.
Q. ·Did the party you registered on June 8th with a woman
under the name of W. D. Cole register as W. D. Cole and
'vife1
A. Yes, sir.
Q. Now I will ask you again to look at this gentleman ( referring to the defendant) and state whether, or not, he is the
man who registered on June 8, 1929, at the Martha Washington Hotel as W. D. Cole and wifeY
A. No, sir. * * ""'
Q. Have you any interest, directly or indirectly, in this
caseY
A. No, sir. (R., 346-3.51.)
Mr. J. H. Downing testified:

Q. Now, tell what you were' asked to do and what you
did do on this occasion in August, 19·29, when Mr. Cole and
his wife and mother were here Y
A. I 'vas asked to go and see if I could recognize this gentleman.
Q. Referring to Mr. Cole?
A. Mr. Cole, yes. I was asked to go out and see if I re-
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membered his having been here, which I did. I went out and
said something to lVIr. Cole and then I remembered I had not
seen him before. He was sitting over in the lobby. I remember exactly where he was sitting· and all, and then I went
back and told them I had not seen him before and didn't
know him. * * * (R., 70.)
Q. After you had talked with Mr. Cole you reported back
that you had never seen him before?
.
* * ""- (R., ,..,?.
1.... )
A . Y es, str.
Q. lVIr. Downing, when you talked with ·1\lrr. Cole in the
lobby did .he do anything to try to keep you from looking
him right square in the face~
A. No, nothing· at all. (R.. , 73.)
Mr. J. Wesley Gardner, the manager of the Martha Washington Hotel, testified: * :Y; *
Q. When did you first hear anything about it or was any
inquiry made of you about somebody registering here· in thb
name of W. D. ColeY
A. When a gentleman came do·wn and talked to me in the
office.
Q. Do you know \Vho those men were, }\lfr. Gardner 1
. A. I have forgotten their names, but they said they were
detectives from Richmond.
Q. Did they have a picture of anybody that they exhibited
to YOU f
A. Yes, sir.
Q. Wha.t representations did they make to you about the
man they were inquiring about, a picture of whom they had't
A. They gave me to understand that the man they were
looking· for was a crook, a nationally known crook, and if 1
remember correctly they said he was a counterfeiter, forger,
or something to that effect. * * *
Q. Did you see these same two men that first approached
you on the subject subsequent to that time~
A. You mean after that time~
Q. Yes.
A. Yes.
Q. Do you recall t.ha.t their nan1es were ~forgan and Saunders?
A. I believe that \vas their names.
Q. When and under what circumstances did you see them
Iaterf
A. Well, they came down se-veral days or some time afterwards a.ncl asked if they could. see me in the office and we
went in the office, and they told me that Mr. Cole was sitting
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outside in the lobby, or someone was sitting outside. I won't
say they said Mr. Cole, and they wanted to know if I would
walk out and recognize hin1 as the person who had registered here as 1\IIr. Cole.
Q. What did you do when they request~d you to do that 'I
A. Well, I walked through, and lvlr. Cole was sitting to
the left of the front door, g·oing out, which is on the right
hand coming in, and I walked by him and 'vent out on the
porch and walked back again.
Q. And the person who was then sitting in the lobby is the
defendant in this case, is he not~
A. Yes, sir, the same ~ir. Cole that is here no,v. I know
him now. :~~: * ~=
Q. When you walked out in the lobby and looked at 1\IIr.
Cole at the request of these two men, two detectives, did Mr.
Cole do anything to hide his face a.t all or keep you from
getting a. good look at him"?
A. Vv ell, I got a pretty good look a.t him. I think he wa~
sitting with one hand up to his cheek, something on this or, der (indicating). I could have recognized hin1 all right, ·and
there was nothing to have prevented it, if he had been kno,vn,
had been anyone I had known.
Q. Now, when you walked out in the lobby and looked at
l\Ir. Cole, the person who w·as sitting· there and who was Mr.
Cole, and came back, what did you tell the detectives or these
two men1
A. I told them I didn't. know the man. * * *
Q. Have you any interest, directly or indirectly, 111 the
result of this suit~~
A. No, sh. (R., 79-83.)
It would appear to any reasonable mind that what took
place at the I\Iartha "\V 8-~l1ington Hotel on August 29, 1929,
was a contplete vi.nd:catiou of the defendant, it is respectfully submitted. lie had cer!,ainly done all it was possible
for him to do to clear himself of sus].fcion, and he 'vas cleared
by persons who were in a position to know and who were entirely disinterested. The private detective of the plaintiff
n1nst have been thoroughly convinced that the defendant was
innocent, because after they had been told that 1fr. Cole
was not the man who registered at the hotel on June 8, 1929,
as "W. D. Cole'', he said to the defendant "a te'l·'rible mistake had been 'lnade". rrhe defendant testified: * * *
"Then a large, stout man, 'valked up and said he wanted
a word of conversation 'vith me. We walked out on the
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porch and he introduced himself to me as Frank Morgan, detective in the Southern Bureau of Investigation in Richmond. He told me a terrible mistake had been made- on
the advice of a handwriting expert. That a couple of letters on the registry card at the hotel had resembled one or
two of mine and they found they were mistaken and asked me
not to hold any ill-feeling towards him or his son. I told
~1:r. Morgan as long as he conducted his business honorably
I would hold no malice for him. At that time a man at the
other end of the porch walked over and introduced himself as
~fr. Gardner, manager of the hotel, and told me of this attempted identification, w·ithout my knowledge; that neither his
bookkeeper, ~fiss Pollitt, or l\tir. Downing, the clerk, ever saw
me before and he felt some mistake had been made, and he
was sorry it happened." * * * * (R., 287-288.)
The defendant testified further that he spent the night of
June 8, 1929, o~ a boat. (R., 278-279.) Ilis testimony was
not contradicted.
(3)

The action of the plaintiff subsequent to August 29, 1929,
will convince any reasonable mind that· she was not satisfied
with her evidence of m:sconduct on the part of her husband,
it is respectfully submitted. First, she did not bring suit until Aug·ust, 1930, although she was not living with her husband. Second, she retained her private detective to watch
and shadow the defendant until September, 1930. (R., 18.)
Now, if the plaintiff was satisfied that her husband had registered at the sa:d hotel on J nne 8, 1929, with a woman as
his wife, which matter was fully investigated on August 29,
1929. vVhy did she retain her private detective to watch and
shado'v him for more than a year after that time¥
Again, why did a. female operator, who sometimes worked
with the private detective, attempt in February, 1930, to
make an appointment with the defendant at night at the defendant's apartment 1 The defendant did not know the woman
at the time she "ranted to come over to his apartment at
night. He subsequently learned who she was. This was no
accident. (R., 294.) The plaintiff's private detective knew
about. This female operator, was Annie Louise :e::eenan and
she told him.
Albert L. Saunders, the private detective, on cross-exami.
nation, testified: « * •
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Q. Do you know she tried to go to ~Ir. Cole's apartment!
.A. I do.
Q. Who told you that Y
A. She did, herself.
Q. Who told her to go over th€re 7
A. No, one, she went on her own hook.
Q. Is she a detective, too'
A. She does that work at times.
Q. Then, she did do that kind of work Y
A. Yes, for the Southern Bureau of Investigation. (R.,
105.)

The plaintiff did not call the said female operator as a witness, but she did call both of her male detectives.
(4)
The plaintiff's private detectives obtained from the Martha Washington Hotel on or about July 2, 1929, the original
·card signed by the W. D. Cole who registered at the said hotel "Mr. and Mrs. W. D. Cole'' on June 8, 1929. The card
was introduced in evidence by the plaintiff. (R., 89, 90.}
This card furnished the most convincing evidence that the
person who registered at the said _hotel on June 8; 1929, as
"W. D. Cole" 'vas not the defendant, it s respectfully submitted.
No,v, there was no question that the person. w}?.o registered
at the said hotel on June 8, 1929, signed the said card. (R.,
354.) The plaintiff could, therefore, have established her
case by proving the signature on the card was in the handwriting of her husband. It is natural to presume that the
plaintiff kne·w her husband's signature and was familiar with
his handwriting. She testified at length, but it will be noted
that she never said that the signature on the card was her
l1usband 's signature or that the writing thereon was his writing. Not only so, but her able attorney did not ask her a
single question about the signature, or the writing, and no
attempt was made to prove by experts or persons familiar
with the defendant's handwriting that the writing on the card
was the handwriting of the defendant.
It is reasonable to suppose that the plaintiff could have
·proved the writing on the card to be the handwriting of her
11usband, if that was a fact. What explanation can the plaintiff offer for not making an attempt to show that the writing was that of her husband' It is fair to presume under
the circumstances that. she knew that she could not prove that
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the writing on the card was in the handwriting of the defend
ant, and for that reason offered no evidence on that all i'lnportant fact in the case, it is respectfully submitted.
The defendant denied that he signed the said card.
testified :

He

Q. There is a card that has been introduced in this case,
alleging· to have come from the Martha Washington Ifotel,.
with W. D. Cole's name on it. Did you sig-n that card~
A. No, sir. (R., 291.)

The plaintiff made no attempt to rebut this evidence.
(5)
The plaintiff kne"r that her husband ·was at the Cavalier
Hotel, Virginia Beach, attending the convention of the ,Virginia-Carolina Paper Trade Association, which was held at
the said hotel June 6-8, 1929. She talked ·with him over thetelephone at the said hotel June 8, 1929. It is hard to believe under these circumstances that the defendant would
have gone to another hotel with a woman and registered as
man and 'vife in his own name. Especially is this true when
the names of those registered at tlie Virginia Beach hotels are
regularly published in the Richmond papers. The defendant
denied that he registered at the J\tiartha "\Vashington Hotel,
and he was corroborated by l\ir. J. W. Garner, the manager
of the said hotel, Mr. J. H. Downing, an employee of the
said hotel, and J\tiiss Louise F. Pollitt, the clerk who registered the said "vV. D. Cole'' on June 8, 1929. J\tirs. J. W.
Gardner, the wife of J\tir. J. W. Gardner, testified that the defendant 'vas the man at the hotel on June 8, 1929, but she
could not identify the woman. We refer to the testimony of
J\tirs. Gardner. ( R., 23-67.)

THE BURDEN OF PROOF.
The burden was upon the plaintiff to prove the allegations
of her bill by clear and convincing proof. There is no evidence in the ·whole record that the defendant was of a lecherous disposition, and nothing to sho'v that l\Hss Kitty Jane
Robinson was immoral. The plaintiff not only failed to prove
her case, but the great preponderance of the testimony is
in favor of the defendant. 'rhe plaintiff's bill should, therefore, have been dismissed.
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In Lewis vs. Lewis, 121 Va. 99, "\Vhittle, P., speaking for the
court, said :
''It is the settled rule that the evidence to sustain the
charge of adultery, which is a criminal offense, must be clear
and convincing, but the evidence in this case falls far short
of that standard.''·
In Throcknw1·ton vs. 1'hrock'Jnorton, 86
delivering the opinion of the court, said:

-:va.

768, Lewis, P .,

''Commenting upon the practice of employing private detectives in such cases, it was well said by .Sir Cresswell
Cress,vell, inSop·nith vs. Sopnith,4 Swab. & T., 243, that when
a man sets up as a hired detective of supposed delinquencies, when the amount of his pay depends on the extent
of his employment, and the extent of his employment depends
on the discoveries he is able to make, then that man becomes
a most dangerous instrument. In another case it was said
that the charge of adultery will not be taken as proved, merely
because a 'vitness testifies to it; for the court must be satisfied
that the witness is honest, that he is not mistaken, and that
his testimony is true. To establish the charge, the evidence must be full and satisfactory-the judicial mind must
be convinced affirmatively; or, as was said in Rix vs. Rix, ~
Ha.gg. 74, although ocular proof is seldom expected, yet the
proof should he 'striet, satisfactory, and conclusive'. It must
be such, in other words, as to lead the guarded discretion of
a reasonable and just man to the conclusion of the defendant's
g·uilt.''
In Johnson vs. ,Johnson, 154 Va., 788, l{olt, J., delivering
the opinion of the court, said :
''Does the evidence sustain the claim in the supplemental
hill? "\V e think not. IIow must we measure it when such
an offense is charged~ Judge Lewis, in Throck1norton vs.
1'hrock/morton, 86 Va. 768, 11 S. E. 289, 290, gives us a fine
yardstick. 'It must be such * * * as to lead the guarded
discretion of a reasonable and just man to the conclusion. of
the defendant's guilt'. :B,rom its very nature, it must often
be circumstantial, and circumstantial evidence in such cases
is governed by the ordinary rules which obtain 'vhen it is
elsewhere under consideration. Common sense and the com.mon experience of men are our best guides.''
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In Watson vs. lVatson, 163 S. E. 768, the Supreme Court of
West Virginia, said : * * •
''But we have repeatedly held that evidence which merely
raised suspicion will not support a charge of adultery.''
In Bishop on ~Iarriage and Pivorce, section 1350, this is
said:
''The evidence must be legally competent .and applicable to
leg·al charges, supplementing adequate allegations by adequate proof. And it must be clear, positive, and satisfactory. Scandal and an adulterous reputation, however distinctly shown, will not suffice, must less will mere suspicion.
It must affirmatively convince the understanding of the fact
that adultery was committed; since nothing short of the carnal act can lay the foundation for divorce.''
In 19 Corpus Juris, page 137, this is said:
''The proof of adultery as a ground for divorce must be
clear and positive. * * * But if after due consideration
of all the evidence the proof of guilt is inconclusive, a divorce will be denied, and according to some authorities adultery must be proved beyond a reasonable doubt. * * *.''
See, also, Luderitz vs. huderitz, 87 N. J. Eg. 103.
THE PLAINTIFF'S EXHIBIT NO.2 ..
The plaintiff, at the taking of her deposition, produced
and filed as Exhibit No.2 the following paper:
''I, Mornie Robinson, also called Kitty Jane, do hereby
swear that I was with W. Disney Cole on Saturday, June
8th, 1929, and Sunday, June 9th, 1929, and that the said W.
Disney Cole did bring me to Richmond on Sunday night in
his car.
lVIon. June 10, 1929.1\IORNIE B. ROBINSON." (R. 233.)
The plaintiff testified that she \vrote the foregoing paper
and, on the morning of June 10, 1929, went to 14th and Main
Streets and waited for 1\fiss Robinson, who, we have said,
worked as stenographer for Epes-Fitzgerald Paper Company.
The plaintiff testified as to an alleged conversation she had
with Miss Robinson that morning and ''as a bluff'' said to
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l1er that ''if you will sign this paper it will be the easiest way
out for you" and she further testified that Mi~s Robinson
signed the paper. (R., 172, 226.)
.
The defendant objected to the introduction of the paper
as evidence and when the case was argued before the trial
court on the merits, he insisted that the paper be stricken
from the record.
1\-Iiss Robinson lived in Richmond and she c.ould have been
called as a witness by the plaintiff if she desired her testimony. She did not, ho·wever, call her. So far as the defendant is concerned, the paper is hearsay pure and simple, and
it should have been stricken from the record.
The appellate court, however, will consider only the legitimate evidence and determine the rights· of the parties upon
that. En,qlern.an vs. Engleman, 97 Va. 487.
The second assignment of error relates to the ruling of
the court in dismissing the defendant's cross-bill.
.
. We have endeavored to point o'ut that the record shows
that the defendant did all that any reasonable man could· do
to satisfy his wife that he had not been guilty of the conduct of 'vhich she accused him. He did this long before this
suit 'vas instituted. Nothing· that the defendant did would
satisfy the plaintiff. She would not be convinced, not even
after Miss Louise F. Pollitt, an intelligent and wholly disinterested person, had informed her that the defendant ''was
not the 1\-Ir. Cole I registered.'' (R., 349.)
The plaintiff left the apartment, where she and the ·defendant lived, July 3, 1929, while the defendant was at work
and never told him that she was going to leave. The desertion was wilful. V\1len the defendant went home on the
evening of July 3, 1929, he found the plaintiff gone, but he did
not know where. (1?,., 295.) The defendant, ho,vever, continued to support and maintain the plaintiff, and, in good
faith, did a.ll he could to get her to come back. In August,
1929, he conveyed to the plaintiff, as an act of love and affection, his lot in Ginter Pa.rk, which 'vas worth about $1,500.00.
-(R., 290.) "I did everything that I know to get her to come
back'', said tl1e defendant, ''by calling on the phone every
night, going by there to see her as often as she would let me
and giving her presents and asking her to come back, and telling her that I loved her. In fact, I did everything that I
' know to get her to come back, except using actual force to
bring her back". {R., 292.)
The plaintiff, on cross-examination, testified:
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Q. Please tell the court, ~Irs. Cole, what effort you~ husband has used in order to induce you to come back to h1m.
A. He ha.s been.back to see me. I-Ie has brought me candy.
He has sent me flowers and he has asked me when are you
coming home.
Q. Gave you some presents Y
A. vVell, he gave them at his own suggestion.
Q. He did give you some presents~
A. Yes, he did give me some presents.
Q. Has he g·iven you a Christmas present each Christmas
since you left him~
A. Yes, he has.
Q. Of 'vhat did the presents consist~
A. He gave me money both times.
Q. In 'vhat amounts 1
A. I think it was $50.00 each time.
. Q. And you refused to return to his home and you still
refuse¥
A. Y·es, sir.
Q. If the court should deny you a divorce will you still refuse to return to him Y
A. I cannot say; I have not been put in that position.
Q. How much money has your husband been paying you
every month since you left him~
A. $65 the same allowance I had when I 'vas living with
him.
Q. You have no children Y
A. No, sir.
Q.. 'Vhat board do you pay your mother?
A. I pay her $30.00 plus laundry. (R., 195-6.)'
Q. Mrs. Cole, will you be glad if the court should grant
you an absolute divorce
A. Y·es, sir.
Q. Do you really want a divorce from your husband Y
A. Yes, sir. (R., 1.90.)

The record sho,vs tha.t the defendant left nothing undone
tha.t he could do to induce his 'vife to return to him aud
their home, 'vhich be kept open. He met all of her demands
and conditions, and ·even caused 1\IIiss Robinson to be discharged in order to please the plaintiff.
Q. Mr. Cole, you told the court that you discharged
Kittv Jane Robinson¥
A ... Yes, sir.
Q. 'Vhere was she working at the timeT

~!iss
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A. She was 'vorking in the office of my employer.
Q. Why did you discharge her?

A. Because 1ny 'vife set that as one of the conditions that
was preventing her from coming back to live with me.
Q. How long had this young lady been working at the
Epes-F'itzgerald Paper Co. 7
A. Three or four years.
Q. Did you have any cau·se to discharge her other than
at the request of your wife?
A. No, sir, none other.
Q. D·o you mean to tell the court you discharged this young
.lady just to gratify your wife 1
A. I did. ( R.. , 335-6.)
The plaintiff, after she deserted her husband, would not
even go out with him. The defendant happened to be in the
gallery of the .1-\.rmory one night watching a dance which was
given by the R.:chmond Blues, and he saw the plaintiff '' dancing· around for half an hour or more 'vith four or five different men", and he requested her to dance 'vith him. She
refused. (R., 299.)
·
.The plaintiff had been away from the defendant since July
3, 1929, when she filed. her hill in this suit in August, 1930.
She had refused to return, so when the suit was filed, the defendant filed an answer a.nd cross-bill. He alleged wilful de ..
sertion on the part of the plaintiff without just cause. The
records show that the a1legation was fully proved. The defendant, therefore_. was entitled to a decree in his favor, it is
respectfully submitted. Code, Section 5104.
In 'Carr vs. Carr; 22 Gratt. 168, Bouldin, J., delivering
the opinion of the court, said:
''Such being the. la,v, tl1ere can l1e hut little difficulty in applying· it to the facts of this case, without recapitulating those
facts, 'vhich we demn wholly unnecessary, it is enough to say,
that the pleadings and proofs in the cause abundantly establish 'an actual breaking off of matrimonial cohabitation, combined witl1 the intent to desert', on the part. of the wife, without legal cause. or excuse-an intent deliberately formed,
and unreasonably and persistently adhered to, down to the
rendition of the decree, "in the face of repeated and earnest
appeals and entreaties to her by the husband to return. Without just. cause she l1as violated. her marriage vow, by thus
breaking off matrhnonial cohabitation with her husband, and
has deserted him and his home 'vith the declared purpose of
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never returning. Under such circumstances, 've are of opinion, in the language of this court in Bailey vs. Bailey, that
'desertion is established, and the party desrted is entitled to
a divorce a 1nensa. et thoro'. :ll: * *.'' See, also, Latham
vs. Latha·m, 30 Gratt. 307.
For the foregoing· reasons, petitioner prays that an appeal may be granted and a s·upersedeas allowed; tha.t the
reeord n1ay be l'evie,ved and the decree complained of be annulled and reversed; and that this court enter such order as
the lower court should have entered, and dismiss the plaintiff's bill, and grant petitioner such relief as he may justly be.
entitled to on his cross-bill; and your petitioner will ever pray,
etc.
W. DISNEY COLE,
By Counsel.
DAVID ~lEAD E WHITE,
.Attorney for petitioner.
I, David ~Ieade White, an attorney at law, practicing in
the Supreme Court of Appeals of Virginia, do certify that in
my opinion, the said decision and decree complained of should
be reviewed and reversed by this honorable court.
DAVID 1\IEADE WIDTE.
I. ~I. J. Fulton, the attorney for the plaintiff in the trial
court. do hereby acknowledge receipt of a copy of the foregoing petition, which was delivered to me on the 16th day of
August, 1932.

M.•T. FULTON.
Received .Aug·ust 16, 1932.

H. S. J.
An appeal awarded. Bond $1,000.00.

September 15, 1932.

Received .Sept. 22, 1932.
H. R.•T.
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·VIRGINIA:
Pleas before the Circuit Court of the City of Richmond
held in the Court room of said City in the City Hall thereof on Tuesday, the 3rd day of May, 1932.
Be it remembered, that heretofore, to-wit: At rules held
in the Clerk's office of the Circuit Court of the City of Richmond on the first Monday in August, 1930; came E. Louise
'¥'asher Cole, by her Attorney and filed her bill against W.
Disney Cole which bill and exhibit filed therewith are in the
words and figures following, to-wit:
Virginia:
In the Circuit Court of the City of Richmond.

E. Louise Washer Cole, Complainant,
against
\V. Disney Cole, Defendant.
BILL.
To the Hon. Julien Gunn, Judge :
Your complainant, E. Louise Washer Cole, respectfully·
represents unto your Honor:
(1) That on Apri14, 1922, your complainant, whose maiden
na1ne was E. Louise Washer, now of the age of 33 years, was
lawfully married in the City of W a.shington in the District of
Columbia toW. Disney Cole, the defendant, as will more fully
appear from a certified copy of the certificate of marriage
herewith filed marked "Exhibit A", and prayed to be read
as a pa.rt of this bill; and

page 2

~

(2) That continuously from the date of their said
marriage until June 8, 1929, your complainant and
.the said defendant liv-ed together as husband and wife in
ihe City of Richmond, Virginia; and
(3) And that your complainant and the said defendant have
resided and been domiciled in the City of Richmond, State
of Virginia, ever since their aforesaid marriage and are domiciled in and are now and have been actual bona fide residents
of said City in the State of Virginia for at least one year pre·
ceding the commencement of this suit; and
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(4) That they have had no children born to them by their
aforesaid marriage; and
(5) That your complainant last lived and cohabited with
the said defendant at 2403 Third Avenue, in the said City of
Richmond, Virginia ; and

(6) That your complainant ever since her marriage aforesaid with the defendant has always been a faithful, dutiful
and loving wife to her husband and always endeavored to·
make their home life pleasant, comfortable and attractive and
the defendant happy and to promote his best interests; and
(7) Your complainant avers and charges that she has never
given her husband any lawful excuse or just cause for his
treatment and course of conduct toward her, as hereafter set
out.
page 3

~

(8) That the said defendant has since the aforesaid marriage committed adultery, that is to say,
that on June 8th, and 9th, 1929, the sa~d defendant, together
with a.n adult woman who was not your complainant, his wife,
entered the Martha vVashington Hotel at Virginia Beach, in
the State of Virginia, and did then and there register in
said hotel in the name of "1\{r. and ·Mrs. W. D. Cole", and
did take, enter and occupy room number 301 in said hotel from
the· afternoon of June 8, 1929, until the afternoon of June g,
1929, and did then and there sleep with and stay all night
with and did then and there have can1al and illicit intercourse
with said woman whose name wa.s not disclosed or known to
the said proprietors and operators of said hotel; that the
said defendant registered ,·dth said woman at said hotel under
the name of l\1:r. and l\frs. vV. D. Cole, but that said woman
was not Mrs. W. D. Cole, your complainant, nor was she the
lawful wife of the defendant; and
(9) That about 11 o'clock P. l\L on the night of June 9th,
1929, your complainant obtained certain information and observed certain conduct of the defendant which lead her to believe that the said defendant was continually, da.ndestinely
associating in an improper and unlawful way with another
woman and that thereupon she continued to investigate as to
this.; that on or about the 3rcl day of ,July, 1929, your complainant actually learned for ~he first time of the committing
of adultery by her said husband on June 8 and 9th, 1929;
that she has not cohabited with him since obtaining the knowl-

W.

~DiRney

Cole v. E. Louise Washer Cole.

33

edge of the fact of said adultery and that upon obtaining said
knowledg·e she returned to her mother's hmne, and has since
that time lived with her mother, 1\irs. l\L A. Washer, at 2811
Third A venue, in the City of Richmond, Virginia;
page 4 ~ and
(10) That the defendant both before and since June 9th,
1929, .at divers time and places in the said City of Richmond,
Virginia, and at other places and times unknown to this complainant has been secretly associating and going 'vith women
and has repea.tedly during the nig·ht tjme visited them a.t their
respective homes, haR tnken and or allow·ed some of them to
visit his own apartment during the nig·ht time and has gone
out repeatedly with them in auton1obiles for rides during the
night time and has committed adultery with them at such
times in the City of Richmond aud at other times and places
unknown to this complainant.
(11) That at the time of the institution of this suit it had
not been five years since said acts of adultery oocurred, and
that it was not committed by the procurement or connivance
of your complainant; and that she has done no act to condone
said offences. Your complainant further avers and represt•nts that the .aforesaid conduct constituted cruelty to your
con1plainant by the defendant and that by said conduct the
defendant willfully deserted and abandoned your complainant on June 8 and 9, 1929, and tha.t he has so continued to
willfully desert and a·bandon your complainant ever since
and that in addition thereto the said defendant for a nurnber of years prior to June 8th, 1929, neglected your complainant, stayed away from her and his home many nights during
every ·week and that he had ceas·ed to treat her as a husband should a wife and had by said conduct practically willfully deserted and abandoned l1er prior thereto, and by his
said neglect, abuse, cold and indifferent bearing and discourteous treatment of your cmnplainant was guilty
page 5 ~ of cruelty to her.
(12} That the said defendant is 33 years of age, in good
heulth, is permanently employed and receives a salary of
$350.00 per month, and has an income mnounting to about
$400.00 per month, and has no one lawfully dependent upon
him for support but your complainant, whose nerves are
racked and health broken from the shock and continued str-ess
of mind caused by the above wrongful conduct of the defendant, and that your con1plainant has no incmne of her own and
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but little property and that by·reason of her racked nerves
and broken health she is unable to work and has to spend a
larg·e portion of her time resting, trying to regai:p. her health
and that the defendant, knowing of all these conditions and
of his said wrongful conduct, on June 10, 1929, agreed to pay
your complainant $125.00 per month for her support, but that
he has been only paying her about $65.00 per month, and your
complainant alleges that considering the broken health and
expenses and cost of living of your complainant and the income of the defendant, his means and ability to earn money
and the social ·station in. life of the defendant and your complainant, that said amount is not sufficient to adequately or
properly provide for your complainant.

In consideration 'vhereof and for as much as your complainant is remediless . save in a Court of Equity she prays th:~.t
the said W. Disney Cole may be made a defendant to this hill;
and be required to ans·wer the same, but not on oath, the same
being hereby waived; that proper process may issue; that
the d"efenda.nt be restrained and enjoined from interfering
with or in any way 1nolested your complainant.; that a divorce
from the bonds of matrimony may be decreed her;
page 6 ~ that he at once and pending this suit be compelled
to pay such sums of money as temporary alimony
as may be sufficient for the support of your complainant, and
such other sums of money as may be required to pay the
costs of this suit and fees of counsel proper to be paid to carry
on this suit; that he may be compelled to make such perma. .
nent provision for the support of your complainant as may
be just and right and to secure the regular and prompt payment of the same in such a way as may to the Court appear
to be effectual; that the household furnishings and personal
effects given to and ·belonging to your complainant be delivered to and awarded to her; that an injunction be awarded to
restrain .and enjoin the defendant from converting or assigning or in any way disposing of any of his property whatsoever until the further order of this Court, and that your complainant may have all such furthe;r, other and general' relief
in the premises as the nature of her case may require and as
to equity shall seem meet.

E. LOUISE WASHER COLE.
FULTON & :HALL,

p~

q.
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State of Virginia,
City of Richmond, to-wit:
E. Louise Washer Cole, the plaintiff named in the foregoing hill being duly sworn says the facts and allegations
therein contained are true, except so far as therein stated to
·be on information; and that so far as they are herein stated
to be upon information she believes them to be true.
E. LOUISE WASHER .COLE.
page 7}

Tak-en, sworn to and subscribed before me, a notary public in and for the City of Richmond, in the
State of Virginia, this Aug. 4th, 1930.
EDITH HOPSON,
N ot.ary Public.
My commission expires J nne 5th, 1933.
CERTIFICATE OF MARRIAGE.
This is to certify
That on the fourth da.y of April, in the year of our Lord
1922; W. Disney Cole ~nd E. Louise Washer, were by me
united in MARRIAGE at Manor of Central Presbyterian
Church according to the laws of the District of Columbia.

REV. JAJ\fiDS H. TAYLOR, D. D.
Witnesses;
W. A. ROSE
. CELIA. H. WAS'HER
''EXHIBIT A.''
And at another day, to-wit: At a Circuit Court of the City
of Richmond held in the Court room of said City in the City
Hall thereof on Monday the 6th day of October, 1930.
This day came the defendant W. Disney Cole, by his Aittorney and presented in open Court his Answer and crossbill, and asked leave to file the same which leave the Court
doth grant, and the said answer a.nd cross-bill is accordingly
nled. The Court doth further order that the said cross bill
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be and the same is hereby remanded to rules to be
page 8 ~ matured in the manner provided by law..
Virginia:

In the Circuit Court of the City of Richmond ..
E .. Louise Washer Cole, Complainant,.
against
vV.· Disney Cole, Defendant.

In Equity.
The answer and cross-bill of V/. Disney Cole to a bill of
complaint exhibited .against him by E. Louise Washer Cole
in the Circuit Court of the City of Richmond.
Respondent, answ-ering the said bill, answers and says:
· (1) That it is true that respondent and the ·said E. Louise
Washer ·were married in Washington, D. C., April 4, 1922.
Respondent and the said E. Louise Washer lived and resided in Richmond, Virginia, at and before the time they were
married, and after their marriag·e, they returned to Richmond
where they lived together as man and wife until July 3, 19291
when the said E. Louise Washer Cole \vilfully deserted and
abandoned respondent and their home without just cause
therefor, and without just cause, has refused to return to
him.
(2) Respondent ad1nits that both lJe and his wife, the said
E. Louise Washer Cole, have been domiciled in and are and
have been actual bona fide residents of this State for more
then one year preceding the con1meneement of this suit; that
they last lived together as husband and wife at No. 2403
Third A venue, where respondent still maintains the home;
8.nd that no child has ever born to them, clue to them, due to
the incurable impotency of body of the said E. Louise Washer
Cole, which existed at the time of her said marpage 9 ~ riage.
(3) Respondent denies. that complainant has been a faithful, dutiful and loving ·wife. He denies that she €ndeavored
at all times to promote his interests and to make their home
·life pleasant, comfortable and attractive. and her allegation
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of self-praise s-et out in pa.ragraph six of the bill does not
agree with her action, conduct and behavior as the evidence
will show.
(4) R·espondent denies that he committed adultery on Ju1u~
8th and 9th, 1929; he deni-es that he entered the- Martha Washington Hotel, Virginia Beaeh, Virginia, with a woman and registered a.s man and wife on ,June 8th. and 9th, 1929; he denies
that he occupied a. room at the said hotel with a woman from
the afternoon of June 8, 1929, until the aft-ernoon of J nne 9,
1929; he denies t11at he slept and stayed all night with a
woman at the said l1otel on June 8th, 1929, or at any other
time, and the allegation that he committed adultery at the
said 1\fartha Washington :Hotel on June 8th and 9th, 1929,
is not true, and respondent calls for strict proof of the said
charge~

(5) Respondent denies that he clandestinely associat·ed and
kept company with another woman. Respondent has no way
of knowing the- kind or the ·character of the information complainant obtained, if any, that led her to suspect respondent
of improper conduct with another woman, and; for that reason, he cannot deny the alleg·ation, but l1e does deny the truth
of the charge, and calls upon complainant to produce proof.
Respondent does not know what investigations his
page 10 ~ wife made of his alleged improper relations with
other women, but he has reason to believe that she
-did employ private detectiv-es to make an investigation. Respondent does not know what l1er private detectives told her,
but if they, or any other person, informed her that respondent committed adu_lt-ery on .June 8 and 9, 1929, then they told
her a. falsehood and were guilty of malicious slander. R-espondent denies that complainant learned on ~July 3, 1929,
that he had committed adultery. Complainant could not have
ascertained as a fact what was not true. Respondent admits
that his wife has not cohabited with him since July 3, 1929,
at which time she deserted and abandoned him and their home
without just cause and went to her mother's home, where she.
has lived ever since, and althoug·h respondent has repeatedly
invited and requested her to come back to him and their l1ome,
.~he has refused to do so, and there is no legal, moral or just
cause for her action.
- (6) :gespondent denies all of the allegations ·made in paragraph 10 of the bill. The chOtr.Qe are indefinite and for this
~reason, respondent n10ves the Court to strike out the whole
paragraph.
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(7) Respondent denies all matters and things alleged in
paragraph 11 of the hill and calls for strict proof.
Respondent further answering shows unto your honor the
following facts:
·
( 8) That he \Vas with the .American Expeditionary Forces
in the service of the United States during the World W a.r,
and was honorably discharged June 1, 1919. Repage 11 ~ spondent was in love with the said E. Louise
Washer before and after the war, and after he was
mustered out of service, he obtained employment as Branch
Credit l\Ianager of the Crown Cork and Seal Company, at
a salary of forty dollars per week, and while he was working
for the said company, at the said salary, he married the said
E. Louise Washer. Respondent's employer closed its business in Richmond a few months after he was married, but
the company offered him a position either in Atlanta, Georgia,
or in Philadelphia, Pa., at an increased salary. Respondent's
wife did not want to leave her relatives and friends in Richmond, and with deference for her wishes, respondent did not
accept the position offered him by his employer. In 1923 respondent was appointed a probation· officer of the Juvenile
and Domestic Relations Court of the City of Richmond, and
he held that position until the fall of that year when he accepted a position \vith Epes-Fitzgcrald Paper Company as
credit manag~er at a salary of $200.00 per month. Respondent
still holds his position with the Epes-Fitzgerald Paper Company and in addition to his duties as credit manager he has,
since 1925, been secretary of the company. His compensation has been increased from time to time, and he now earns
a. salary of $300.00 per month.
(9) Respondent further shows that after his marriag-e, his
wife desired to board with her mother, Mrs. :1\L A. Washer,
of 2811 Third Avenue, for reasons stated by her, and to please
her he and his wife went there to live. 1Yfrs. Washer's home
was a seven-room frame dwelling· 'vith one bath room. When
respondent and his wife took up their abode with his motherin-law, there were two adult persons living with
page 12 ~ her, a single daughter and one boarder, Miss H. l\L
Hall. The fact that there was only one bathroom
made it very .inconvenient, but they lived in harmony and
respondent and his wife stayed with J\tirs. Washer for several
years. In 1925 Mrs. "\Vasher's single daug-hter married W.
A. Rose, and l\{r. and Mrs. Rose came there to live. The ac-

W. Disney Cole v. E. Louise Washer Cole.

39·

-commodations of the house were not sufficient for the number
of people living t11ere, and for this and other good reasons,
respondent suggested to his wife that they move. Respond~
tCnt offered to build a home on a lot in Ginter Park owned
by him, but his wif-e did not want to leave her mother's home;
m1d she would not consent to leave Highland Park. Respond€nt further shows tha.t in 1926 they rented a flat at No. 2609
'J'hird Avenue, and in 1927 they leased a more convenient
.apartment at No. 2403 Third A venue, where they were living
·when complainant deserted and abandoned respondent on
July 3, 1929. :Respondent further shows that during the winter of 1928-1929, the said E. Louise Washer Cole wanted to
break up their home and go back to her mother's to board.
Respondent's mother-in-law is a w~man of good sense and
considerate of others, and she treated respondent kindly and
respectfully, and he had no objections to going back and
boarding with his mother-in-law. The said E. Louise Washer
Cole was well aware of this fact, ·and she l{new, too, that the
-crowded conditions and the inconveniences of her mother's
home was the objection g·iven by respondent for not returning to his mother-in-law's home. Respondent further shows
that because he would not accede to the wishes of his wife in
this respect she became cross and petulant.
(10) Respondent further shows that his employer is a member of the Virginia-Carolina Paper Trade Association. The
association holds annual n1eetings for the purpose
page 13 } of promoting the business of its members, and the
1929 meeting was held ,June 6th and 7th at the Cavalier Hotel, Virginia Beach, Virginia. Respondent attended
tl1is meeting with J\1:r. Spencer Holden, a representative of a
}fassachusetts mill for which respondent's employer is agent
in Richmond, and was with him most of the time they were
at Virginia Beach. Respondent drove to Virginia Beach, and
on his way back to Richmond he met J\Hss J{. J. Robinson, an
. employee of his firm, on the ferry boat and he invited her to
1·ide with him. and she accepted the invitation. When they arrived at Richmond, respondent drove to Miss Robinson's
home and she got out and he went home. 1\frs. Washer informed respondent that she did not know where her daughter was, but said she thought she would be home before long.
In a few minutes after the conversation between respondent
and his mother-in-law, the said E. Louise Washer Cole came
in and unjustly accused respondent of riding around with another woman, and said she was going back to her mother.
The storm created by respondent's wife lasted about two
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hours. The following morning, the said E. Louise Washer
Cole prepared a memorandum and asked him to sign it. The
memorandum was a. paper asking respondent to give her
$100.00 per month and the household furniture. Respondent
desiring to please as well as to humor his "rife, and believing
that .she was temporarily dissatisfied told her to make it
$125.00 and to include his lot in Ginter Park, which was worth
about $1,800.00. The said E. Louise Washer Cole thereupon
destroyed the paper and 'vrote another one which respondent
signed, and his object, purpose and intention for so doing will
be fully disc.losed by the evidence.
page 14

~

(11) Hespondent further shows that after he had
signed the paper aforesaid, his wife announced that
she would go over to the city 'vith him as she wanted the car..
They drove to respondent's office at 14th and Main Streets
about nine o'clock and there respondent turned over to her
the automobile. Respondent went about his duties, and it was
not long before one of the negro porters came to the office
and inf-ormed him that his wife wanted to see him. He went
down stairs and found his wife arguing with Miss Robinson,.
the employee whom respondent accidently met on the ferry
boat and drove home. Respondent ·went down to the shipping department and heard his 'vife accusing him of running
around with Miss R.obinson and lying to her, the said E.
· Louise Washer Cole, about it. ThB scene was in the presence of negroes and other employees of respondent's employer. Respondent did not think it wise to enter into a discussion or argument concerning his domestic affairs -at such
a tim€ a.nd place and went back to h~s office 'vithout saying
a word~ Respondent further shows that for the ·next two or
three days the said E. Louise Washer Cole, without just eause
or grounds therefor, continued her arguments, abuses, and
nag·ging without abatement, and adopted and assumed a. cold,
unsocial, and non-cooperative attitude to,vards him and made
no effort to ·make· their home life pleasant, attractive or congenial.
(12) Respondent further shows that when he went home
from his plf}ce of business on July 3, 192.9, about six o'clock
in the evening, he found the cook without food to prepare and
without a.ny knowledg·e as to where his wife had gone, or when
she would return, and respondent did not know where she had
gone on her reason for going away. The said E. Louise
Washer Oole did not return, and that evening repage 15 ~ spondent had a telephone call from M. J. Fulton,
who informed him that his wife had employed him
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as her attorney, and that he had been instructed to institute

proceedings for divorce immediately. Respondent stated to
the Raid attorney that he had done nothing to justify his wife
leaving him or that warranted divorce proceedings; that h~
loved hiR wife and wanted her to come ba-ck, and he suggested to 1\fr. Fulton that he delay the suit in the hopes that
a reconciliation between him and his wife might be affected.
Respondent further shows that he endeavored in good faith
and with all of the power and ability at his command to show
his wife that she had made a grave mistake and that he loved
her and wanted her to return to him as it was her duty to do.
The said E. Louise Washer Cole remained adamant and would
not listen to reason, and all of respondent's efforts w-ere in
vain.
(13) Respondent further shows that the worry caused by
his domestic troubles was affecting his health and his ability
to properly attend to his business, and he again sought his
wife and told her he would do anything within his power to
relieve her mind of any suspicions she might entertain of
wrong-doing on his part; that if she entertained any belief
that he had gone to a hotel and registered with a 'voman
as man and wife tha.t he would submit himself to the persons
in charge of such hotel for identification, although respondent did not know the name of the place or hotel, if any, his
wif-e and her attorney had in mind, and they 'vould not tell
him. Respondent went to see his wife at her mother's' home
on August 28, 1929, and, while there, she informed him that
she would act upon the advice of her attorney and
page 16 ~ accept his proposition to submit hhnself for identification, and that .she would call him the following morning and let him know the time and place where he
should meet her, which she did. Respondent was requested
to meet his wife and her mother a.t the New Casino, Virginia
Beach, Virginia, at two o'clock P. ~f. Aug·ust 29, 1929, and he
did so. The evidence which respondent will introduce will
show more competely what took place on that occasion. ReEpondent wa.s finally taken to the ~fa.rtha 'V' ashington Hotel
i>y his wife 'vithout knowing the reason why, but it soon developed that that 'vas the hotel she had in mind and that he
'vas taken there for the purpose of being identified by persons in charge of the said hotel on June 8 and 9, 1929. Respondent sat in the lobby of the said hotel, and while seated,
he was watched and observed, without his knowledge, by ~fr.
J. H. Downing, a clerk at the said hotel, by ~fr. J. W-estley
Gardner, the manager, and by ~Iiss Pollitt, a clerk of said ho-
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tel! all of whom failed to identify respondent and so informed
the said E. Louise Washer Cole. Respondent files herewith
the affidavits· of the said J. H. Downing, J. vVestley Gardner,
and lVIiss Pollitt, marked, respectively, exhibits Nos. 1, 2,
and 3, and respondent prays that each one of them may be
read, considered and treated as a part of this answer. R-espondent further shows thut without his knowledge, the said
E. Louise Washer Cole had her private detective present at
the said hotel, and after the hotel employees and official had
failed to identify respondent, the said detective 'vas profuse
in his apologies and asked respondent to forgive him for the
mistake that had been made and expressed the hope that respondent would entertain no ill feeling towards him. Respondent invited his wife and her mother to .drive back to
Richmond with him, but they declined to accept his invitation.
page 17 ~

(14) Respondent further shows that after the
trip to Virg-inia Beach, he thought his wife would
be relieved of any suspicion that she had entertained of misconduct on his part, as she should have been, and he continued
hi~ efforts in good faith .to bring about a. reconciliation. He
paid her sixty-five dollars per month for her support and
maintenance, which he still pays, and, in addition, he paid her·
doctor's and dentist's bills and other bills, presented her with
gifts, and, on several occasions, sent her flowers. He was
courteous and attentive to her, but nothing that he did, or
could do, would satisfy her, and she stubbornly and without
just cause therefor, refused, and doth still refuse, to return
to respondent and his home. Respondent further shows that
his wife rewarded his kindness by making· unkind, cruel and
stinging· remarks about him to their relatives and friends,
and strangers, and finally by this suit, charging him with adultery.
(15) Respondent further shows that the said E. Louise
Washer Cole employed certain private detectives who operate under the name of the Southern Bureau of Investig·ation,
and he was followed by day and shadowed by night by tlie
said detectives. Respondent further shows that one night in
February, 1930, he was called over his telephone and when he
answered, a. woman's voice asked what he was doing and, in
the conversation that followed, it developed that this woman,.
whom respondent did not know, wanted to visit respondent
a.t. his home at nig-ht, which respondent refused to permit
her to do. Respondent subsequently learned that the woman
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'W·as an agent or employee of the said private detectives, and
he- believes that the object and purpose of the female operator
was to use respondent so that she would be able
page 18} to furnish evidence upon which the said E. Louise
Washer Cole eould base a suit for divorce. The
.action of the said female operator and respondent's reasons
for suspecting a "frame up" will be fully disclosed by the
evidence.
( 16) Respondent further shows that he desired to study
law .and prepare himself for the B'ar. He could not afford to
give up his employment and he had to study at night. In
September, 1924, he matriculated in the night classes of the
T. C. Williams School of Law, and by hard study he passed
the Bar Examination in December, 1925, and was graduated
from the said school in June, 1927. During this time, respondent had to be out the nights he was attending school
and preparing himself for examinations, and instead of his
wife appreciating his efforts to prepare himself for the Bar1
so that he could increase his earning powers, she now complains that he neglected her and ''stayed away from her and
his home many nights during every week and that he had
ceased to treat her as a. husband should a wife" for anumber of years prior to June 8, 1929.

(17) Respondent fu1·ther shows tha.t in addition to all other
thing·s he has done for his wif·e, he conveyed to her, after
she left him and as a den1onstration of his love and affection,
a lot in Ginter Park, Richmond, Virgi.nia, val ned a.t $1,800.00;
that he gave his 'vife all of their household furniture; that
these properties constituted his entire savings, and he has
nothing left except his samry.
. (18) Respondent charges and avers that the said E. Louise
asher Cole on July 3, 1929, without just cause
page 19} therefor, wilfully deserted and arbandoned him and

'V

their home and has refused, and doth still refuse,
to return to him; and that the wilful desertion and abandonment has been continuous since July 3, 1929. Respondent
charges and avers that his wife, the said E. Louise Washer
Cole, was a person with a natural or incurable impotency of
body existing at the time of entering into the matrimonial
contract; that by reason of the natural or incurable impQtency of her body, whi-ch existed a.t and before her marriage
to respondent, the said E. Louise Washer Cole was unable to
bear children, and for that reason no child has been born to
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them; that he has: resided and is and has been a. b·ona fide·
resident of this State for one year prior to the institution
of this suit; and tha.t he and his wife last cohabited and lived
together in Richmond, where they still reside:.
Respondent prays that his wife, the said E. Louise Washer
Cole may be made. a party defendant to this cross-bill and be
required to answer the same, but not under oath, an answer
under oath being hereby expressly waived; tha.t the bill of
the said E.. Louise W ashe,r Cole be dismissed; that respondent
bC:.~ grant-ed a divorce from the bonds of matrimony from his
wife, the said E. Louise. Washer Cole; that if the evidence
should not warrant a divorce from the bonds of matrimony,.
that then he ·be granted a. divorce. from bed and board from
his wife, the said E. Louise Washer Cole; and that he might
have such other further and general relief as the nature of
his case may require or to equity may seem meet.
page 20 }

And now having· fully answered respondent prays
that he be granted relief prayed for and· dismissed
with his reasonable costs in this matter expended, and he
"'ill ever pray, etc..

"\V. DISNEY COLE..
DAVID MEADE WHITE, p. d..
EXHIBITS NOS .. 1,. 2 AND 3..

.A.FFID.A:VIT..
I, J. H. Downing, do make the following statement:
My name is J. H. Downing·. I am sixty-two years of age
and I live at 18 Middle Street, Portsmouth, Virginia.
I have been employed as ~· clerk at the ~Iartha Washington Hotel, Virg-inia Beach, Virg-inia, each Summer season for
the last four years, and I hold that position at present. One
of my duties as clerk is to see that persons desiring to stop
.at the said hotel are registered and assigend a room.
On June 8, 1929, a man and a woman registered at the said
hotel under the name of J\IIr. and ~Irs. W. D. Cole. I did not
know them,. or either one of them, and had never seen them
before. I am not able to say that they were not man and
wife.
On August 29, 1929, Mrs. E. Louise Washer Cole came to
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the ~Iartha Washington Hotel with her mother and a man
whom I did not know, but later learned that the man 'vas
W. Disney Cole, the husband of the said E. Louise
page 21 } ·Washer Cole. This information was furnished by
.
Mrs. Cole without the knowledge of Mr. Cole. The
said W. Disney Cole was seated in the lobby of the said hotel,
and Mrs. Cole having· told me that he was her husband, I observed him closely, without his being aware of that fact, to
see if he was the same person that had registered at the said
hotel on J nne 8, 1929, under the name of W. D. ·Cole. I did
this at the request of the said E. Louise Washer Cole. the
wife of the said W. Disney Cole. I was unable to recognize
Mr. vV. Disney Cole as the party above mentioned as Mr. w_.
D. Cole.
To the best of my knowledge and belief the said W. Disrley Cole is not the same person that registered at the 1\t[artha
Washington Hotel on J nne 8, 1929, under the name of W. D.
Cole. I informed ~Irs. E. Louise Washer Cole of that fact
on August 29; 1929, while she was at the said hotel. I make
this statement voluntarily and ~Ir. W. Disney Cole is at liberty to make such use of it as he may see fit.

J. H. DOWNING.
Sworn and subscribed to by the said J. H. Downing before
me, the undersig-ned, a notary public for the County of Prin-·
cess Anne, this 12th day of August, 1930.
'

1\L F. PARI(ER, JR.,
N otarv Public.

Seal
1Iillard F. Parker, ,Jr.,
Notary Public,
Princess Anne County, Va.

1\:fy commission expires Jan. 26, 1933.

AFFIDAVIT.
I, J. vV cst1ey Gardner, do make the following
page 22 } statement:
My name is J. Westley Gardner. I reside at Virginia
Beach, Virginia, and am 1nanag·er of the Martha Washington
Hotel.
On June 8, 1929, a. man and a woman registered at the
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lVIartha Washington Hotel under the name of Mr. and 1\tirs.
W. D. Cole. Some days after 1\Ir. and 1\tirs. Cole had checked
out, a. man came to the ~Iartha. Washington Hotel and exhibited a picture. The man said the picture was that of a noted
crook or swindler for whom he was looking, and he wanted
to know if I could identify the picture as that of a g-uest who
had recently stopped at the l\fartha ·vvashingion Hotel. I
informed hini that the picture shown me had a slight resemblance to some one I had seen. I later ascertained that the
man was named }forgan, a private detective, and that he
was not looking for a criminaL
On August 29, 1929, 1\tirs. E. Louise 'Vasher Cole came to
the hotel with her mother and husband, Mr. Vv. Disney Cole.
I did not know :Nir. Cole at that time. 1fr. Cole took a seat in
the lobby of the hotel and I took a g·ood look at him without
his knowledge, in order to see if he was the same person that
had registered a.t the 1\tiartha Washington Hotel on June 8,
1929, under the name of W. D. Cole. I cannot say that Mr.
vV. Disney Cole·, the husband of the said E. Louise Washer
Cole, is the same person that reg·istered at the hotel on June
8, 1929, under the name of W. D. Cole.
I afterwards met :Nir. Yv. Disney Cole, and talked 'vith him.
I also informed 1\tlrs. Cole on Aug-ust 29th, 1929, that her husband was not the man who registered at the said hotel on
June 8, 1929, under the name of \V. D. Cole. To the best
of my knowledge and belief ~fr. W. Disney Cole
page 23 ~ has never registered at the 1\tfartha Washington
Hotel and Apartments.
I further state that I have no interest, directly or indirectly,
in the outcome of litigation between 1\tir. and l\frs. W. Disney
Cole.
I make this statement voluntarily and Mr. W. Disney Cole
is at liberty to make such use of it as he may see :fit.
J. WESTLEY .GARDNER.
Sworn and subscribed to by the· said J. 'Vesley Gardner
before me, the undersigned, a notary public for the County 9f
Princess Anne, this 12th day of August, 1930.
P. W. ACKISS,
Notary Public.
My commission expires June 10, 1933.

'
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AFFIDAVIT.

I, Louise F. Pollitt, do make the following statement:
I was employed at the Martha Washington Hotel in Jurie,
1929, as stenographer and assistant clerk. I was at the hotel
on June 8, 1929, when certain persons registered at the hotel

under the name of ~Ir. and ~irs. W. D. Cole, and I would be
.able to recognize the said parties if I should meet them.
I ·was at the Martha W ashing.ton Hotel on A.ugnst 29, 1929,
when 1\irs. E. Louise Washer Cole came there with her mother
.and her husband, :J\fr. vV. Disney Cole. I was one of the parties who looked at Mr. W. Disney Cole~ without his knowledg·e, for the purpose of ascertaining whether or not he was
the same person that registered at the said hotel on June
8, 1929, under the name of W. D. Cole. I did so at
page 24 ~ the request of his wife, Mrs. E. Louise Washer
Cole. I am positive that Mr. W. Disney Cole is
not the same person that registered at the 1\iartha Washington Hotel on June 8, 19"29, under the name of W. D. Cole.
I make this statement voluntarily, and Mr. W. Disney Cole
is a.t liberty to make such use of it as he· may see fit.
LOUISE F. POLLITT.

Sworn and subscribed to by the said Louise F. Pollitt be:fore me, the undersigned, a notary pubHc for the District
of Columbia, this 9th day of August, 1930.
Seal

HERBERT BARUCH.
Notary Public.

IIerbert Baruch
N ota.ry Public
District of Columbia.
1\{y commission expires July 30, 1931.
And at another day, to-wit: At a Circuit C'ourt of the City
of Richmond, held in the Court room of. said City, in the City
Hall thereof on Wednesday, the lOth day of Decem,ber, 1930.
This day came E. Louise Washer Cole and by leave of
Court filed her answe1· to the cross-bill by the said W. Disney
Cole in ths cause.
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Virginia:

In the Cireuit Court of the Cfty of Richmond.

E. Louise Washer Cole, Complainant,
ag·ainst
W. Disney Cole, Defendant.
DEMURRE·R AND ANSWER TO CROSS' BILL.
This respondent, E. Louise vVasher Cole, comes
and demurs to the cross-bill :filed by W. Disney
Cole, the defendant in this case, and for grounds of her demurrer says :

page 25

~

That the said cross bill is insufficient in law and does not
allege- any fact that entitles the defendant, W. Disney Cole-,
to the relief prayed for in said cross bill.
This respondent no'v without waiving her said demurrer,
but insisting and relying upon the same, for answer to said
cross bill says :
·
(1) That she denies the allegations made in clause 1 that
she wilfully deserted, abandoned, or refused to return to defendant, W. Disney Cole and their home without just cause
therefor.
(2) She denies the allegations made in said clause 2 of said
cross bill that due to the incurable impotency of body of this
.respondent, E. Louise Washer Cole, no child was ever .born
to them, and denies that any incurable impotency of body existed in her at or since the time of her marriage with the said
defendant, and calls upon the said \V. Disney Cole for strict
proof of such allegation, and says that he never made any
such charge ag·ainst this respondent until he filed this answer
a~d cross-bill.
·
·(3) Answering· Paragraph 3, this respondent says that she
denies that her actions, conduct and behavior was ever other
than that of a faithful, dutiful and loving wife and denies
that she did not try to promote defendants' interests or to
make his and her home life pleasant, comfortable and attractive. On the contrary she says that she did all
page 26 ~ she could to make the defendant happy and satisfied with her and his home, but that all her efforts
were wholly without avail.
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(4) Respondent answering so much of Parag-raph 5, of said
bill as charges that she deserterl and abandoned the defendant, W. Disney Cole, and their home and has refused to come
back and live with him without legal, moral or just cause,
says said allegations are wholly untrue, and that the defendant, W. Disney Cole wilfully deserted this respondent and
committed adultery as alleg-ed in this Respondent's bill of
complaint, especially in Pa.ra,qraph 8, 9, 10 and 11 thereof,
which was the sole cause of breaking· up &nd destroying their
home and the happiness of this respo.ndent and of her re:maining away from said vV. Disn-ey Cole and his home ever
since, and that she has repeatedly so informed the said W.
Disney Cole a.nd importuned him to cease from such conduct,
but that he still continues such conduct. ·

(5) This respondent answering· so much of paragraph 8 of
said cross bill, denies that she caus-ed her said husband not
to accept any position referred to in said clause at an inereased salary, but says that the said W. Disney Cole did not
want to leave Richmond, and advised her that the increase
in salary offered to him to go to Atlanta, Georgia, or Philadelphia, .Pennsylvania, would be more than offset by the increased expense caused in making the move and in the increased cost of living in said cities. This respondent also
says that said defendant, vV. Disney Cole, told this respondent that his present employer paid him a salary of $350.00
per month, and that in addition ·he earned money
page 27 ~ by his profession which gave him. an income
amounting to about $400.00 per month as alleged
in paragraph 12 of this respondent's orginal bill of complaint.
(6) Answering paragraph 9 of said cross hill this respondent says that she denies that sh-e ever refused to live with the
defendant at any place or that she prevented him from ever
building a home for th-em, but did advise him that it would
be better business and more economical to purchase a home
alr-eady :built than· to build one.

(7) Answering paragraphs 10 and 11 of defendant's said
cross bill, this respondent says that it is true the defendant
did bring th-e said "~Iiss J{. J. Robinson, otherwise known
as ''Kitty Jane Robinson'', who was the defendant's then st.enographer and had been for a long time b-efore, from Virginia
Beach and Norfolk, Virginia, to Richmond, Virginia., in his

so
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automobile and says they a.rrived together in Richmond about
11:00 P. 1\tl. of June 9, 1929, and that he drove her to her
home, 409 N. 32nd Street and there let her out of his automobile about eleven o'clock P. ~I. in front of her home, and
drove off, and that this respondent observing this, then and
there called to the defendant and tried to get biro to stop,
but that he precipitately fled and p1·etended not to recognize
this respondent and refused to stop, and that when he arrived at his home he 'phoned this respondent's n1other pretending to inquire where this respondent was when he knew
this respondent had seen him discharge the said ''Kitty Jane
Robinson" from his automobile and was following him to liis
home. This respondent further says that when
page 28 ~ she arrived at this defendant's home she found him
nervous and trembling, and in an excited mood,
and that she asked pim if he had a good time at Virginia
Beach, and that he replied that he had, and thereupon this
respondent asked him if he came hon1e from Virgini~ Beach
by himself, and he said yes; that she did then charge the said
defendant, VV. Disney Cole, with having put the said '' l{itty
Jane Robinson'' out of his automobile in front of her home,
and that the defendant thereupon, vehetnently denied that he
had done so, and denied tha.t he had been with or seen the
said" Kitty Jane Robinson" on that da.y or trip, that the next
morning this respondent called unawares upon the said
•'.Kitty Jane Robinson'' and aooused her of having been to
·virginia Beach with the said W. Disney Cole on June 8th
and 9th, 1929, and that he had broug·ht her from there to her
home in Richmond, and that she then and there admitted the
truth of such charg·es and she signed a paper to that effect,
·which paper writing will be duly exhibited in evidence to the
Court. Thereupon, this respondent returned to her home and
after the defendant can1e home that evening this respondent
agan asked him if he had not been with the said "Ktity Jane
Robinson'' to ·virginia Beach on June 8th a.nd 9th, 1929, and
that if he did not bring her from there to her home at Richmond, Virginia, and let her out of his automobile in front of
her home as above stated, and that the defendant then and
there again vehemently denied that he had done so, that thereupon this respondent told the said defendant that the said
'' J{itty J aue Robinson'' had made the above statement and
had signed the above writing·, and thereafter the defendant
admitted that he had casually come upon and by
page 29 ~ mere chance met '' J(itty Jane Robinson'' at one
of the ferries on his way back from Virginia Beach
to Richmond and had brought her in his automobile while on
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l1is way from Virginia Beach to Richmond and made many
other inconsistent and contradictory statements to this respondent about this episode.
(8) This respondent says, it was during or about this time,
that the defendant, W. Disney Cole, signed the paper writing ref.erred to in paragraph 12 of this respondent's :bill of
complaint and in paragraph 12 of defendant rs Answer and
Cross-Bill in whi-ch he agreed to pay to this . respondent
$12·5.00 per month for her support and the household furniture and furnishings and to give and convey to her the lot
of land referred to in paragraph 10 of defendant's answer
in Ginter Park, but this respondent denies that said lot was
then or is now worth the fair market value of $1,800.00. This
respondent says that the defendant made so many misrepresentations during this period that she lost confidence, and
thereupon wrote the paper embodying his abov-e offer ande
.agreement and that the defendant thereupon signed the
same, and that said writing and agreement will be duly exhibited to the Court along with the other evidence in the
case.
(9) This respondent answering paragraph 12 of said crossbill says that she had been unable to g·et the defendant to
agree to give up the said Kitty Jane Robinson and to be true
to this respondent; that she did on that day consult Mr. M.
J. Fulton, {liUd attorney, and asked him to represent her in
the premises ; that she advised him that she had
pag·e 30 } just ascertained that her husband while at Virginia
Beach on June 8, 1929, had registered at the Martha Washington Hotel at Virginia Beach with another woman
in the name of ''Mr: and lVIrs. W. D. Cole of 4 N. Davis Ave.,
Richmond, Virginia", in Room 301, and had occupied said
room with such woman until the afternoon of June 9, 1929,
and that upon receipt of such knowledge she had gone to the
office of M. J. Fulton and employed him to represent her in
the premises and requested him to so notify the defendant
and she was advised that he did so. and at his request this
respondel'tt had conferences with the said defendant, but that
said defendant continued during such time to go with the
said "Kitty Jane Robinson" and to visit her home and take
her out in his automobile for rides both day and night, and
has since continued to do so. This respondent therefore
av-ers that the allegations made in defendant's said crossbill that he made bona fide efforts to reconciliation are untrue, and says that whatever the defendant did in this line
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was done by him for the purpose of deceiving this respond-ent and to be used by him as a defense. in this case.
· (10) Answering paragraph 13 of the defendant's said crossbill,· this respondent says that it is true that this respondent
met the said W. Disney Cole at his request at the l\{artha
Washington Hotel a.t Virginia Beach on or about August 28,.
1929, for the purpose of his trying to show to this respondent
that he was not the same Cole who registered at said hotel
under the name of Mr. and ~Irs. W. D. Cole on June 8, 1929,
but that when this respondent arrived there and
pa.g-e 31 ~ while the said VV. Disney Cole was there for the
purpose he said of allowing certain persons to see
if they could identify him that he put and kept his hand over
his face when such persons were where they could observe
him and that he so conducted himself as to .try to prevent
identification but that notwithstanding this fact he was. identified by some of those present when he registered in said hotel as Mr. and Mrs. W. D. Cole on June 8, 1929, as 'vill more
fully appear from the evidence. This respondent therefore
calls upon the defendant for strict proof of the allegations
made in clause 13 of his said bill.

(11) Answering paragraph 14 of said cross bill, this respondent says that it is true that he has paid her $65.00 per
1nonth, but not in full for her support and maintenance as he
agreed to pay her $125.00 per month as hereinbefore set out
in paragraph 8 of this answer.
(12) Answering paragraph 15 of said cross-bill this respondent says it is true that she did en1ploy detectives to ob.;.
serve the conduct of the said defendant, W. Disney Cole and
the result of their investigation will be disclosed by the evidence given at the trial of this case; but this respondent denies that she ever authorized the said detectives to secure any
evidence against defendant in any improper way, but did employ them to observe and report his true, conduct to this respondent as it was discovered by them.

(13) This respondent knows nothing about the telephone
conversation which the defendant alleg·es in paragraph 15. of
his Cross Bill that he had with some woman relapage 32 ~ tive to visiting· her at his apartment at night, and
.
calls upon defendant for ·strict proof thereof.
. {14) Answering paragraph 16 of the said cross bill, this re~

------
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spondent .says that she fully appreciated the def·endant 's efforts to edueate himself and to prepare himself for the practice of law, and that during said period she stayed at home
by herself at nights without complainant while he was attending the said law school with the hope that after he had
finished his said law course that he would spend most of his
evenings with this respondent as a hu~band should with his
wife, but that instead of doing so he continued to go out at
night and l-eaving this respondent by herself at her apartment most of the evenings of the weeks; without any good
excuse or reason for so doing as will more fully appear from
the evidence.
(15) Answering paragraph 17 of defendant's cross bill,.,
tl1is respondent says that she has fully set forth the circumstances of the defendant conveying to her the lot in Ginter
Park in her original bill.
(16) Answering paragraph 18, this respondent denies the
alleg·ations set forth therein, and says that said paragraph
has been fully answered hereinbefore, and calls upon the .
defendant for strict proof of the allegations made therein.

This respondent now denies each and every allegation of
the said cross bill not hereinbefore specifically admitted and
having· answered the said cross bill, or so much as she is advised it is 1nateral she should answer, prays that
page 33 ~ the said cross bill he dismissed. with her reasonable costs in this behalf expended, and she. will
ever pray.
E. LOUISE WASHER COLE.
By E. LOUISE W A.SIIER COLE.
FULTON & HALL, p. q.
page 34

~

DEPOSITIONS FILED IN CLERJ{'S OFFICE
JANUARY 28, 1931.

MRS. J. vV. GARDNER,
sworn on behalf of the complainant, testified as follows:
Examined by Mr. Fulton:
Q. Mrs. Gardner, will you please state your

name and
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where you were residing on June 8, 1929, and where you reside now?
A. Mrs. J. vV. Gardner, l\1:artha Washing-ton Apartment,
Virginia Beach.
Q. Who was the proprietor of the l\1:artha Washington·
Apartment or hotel on June 8, 1929?
A. ~Ir. Gardner, :.M:r. J. W. Gardner.
Q. Your husband 1
A. ~fy husband, yes.
Q. I will ask you to state if a J.Vlr. and 1\{rs. W. D. Cole
registered at the lVIartha Washington I-Iotel on June 8, '29 Y
A. Yes: sir.
Q. Wait a moment. Under the name of l\ir. and 1\{rs. W. D.
Cole, Richmond, Virginia, and took room 301 Y
·

~Ir.
~fr.

White: Don't lead her.
Fulton : All right.

By Mr. Fulton:
Q. Now you can answer that question.
A. Yes, sir.
Q. Did you see the 1\ir. Cole that registered on there at that
time during the time he was in the hotel on June 8, 1929, and
June 9, 1929?
A. Yes, sir.
page 35 }. Q. I will ask you to look at the gentleman who is
sitting over there now and sta.te if you recognize
him as the same W. D. Cole who registered on at that hotel
on June 8, '29, Mr. and Mrs. W. D. Cole, in room 301?
A. He is the same man.
Q. I will ask you to state if about July 3, 1929, a 1\fr. 1\forgan and a l\1r. Saunders from Richn1ond came to your hotel
and interviewed you with reference to Mr. and l\frs. W. D.
Cole who registered on at your hotel on June 8, 1929?
A. Yes, they did.
Q.. I will ask you to further state if about August 29, 192~,
~1:r. Cole, 1\tir. Saunders, l\Ir. 1\tiorgan and Mrs. Cole came to
your hotel for the purpose of having you, if you could, identify l\fr. W. D. Cole, who is now sitting I1ere in the room, as
the same 1\'Ir. Cole who had registered on at the hotel on June
8, 1929?
A. Yes.
Q. Will you state whether or not at that time you did identify him as the same person?
A. I did.

-------------------
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Q. How long did ~ir. and Atirs. W. D. Cole stay at that ho-·
tel and occupy room 301?
A. They were only there one night. They l€ft in the afternoon, that follo,ving afternoon.
Q. Where is that hotel'
A. Virginia Beach, 18th Street and Atlantic
:page 36 } A venue.
Q. They oceupied the same room, 301 Y
A. Yes, 301.

CROSS EXAl\1INATION.

By Mr. White:
Q. How long have you lived at the Martha Washington
Apartment!
A. Five years.
Q. Did you ever see me before?
A. No, I have. nev.ar seen you before.
Q. You don't see all the guests that stop at that hotel, do
you?
A. No, I don't see them all hnt I see most of them. At
that time of the· year business isn't very heavy and I see
practically all.
Q. Did you see me there that yearf
A. No.
Q. If you had seen me would you know me now?
A. I don't know ; I possibly would.
Q. If you will look at the register there you will probably
see my name. registered there. You don't rem€mber ·me ever
being there, do you?
A. No, I don't.
Q. Now, wl1en did you last talk with :Nir. Fulton about this
caseY
A. 'Vhen he was down there in-I don't know, it
page 37 } has ·been a long time ago.
Q. How many times has :!\Irs. Cole been down
to see you about it?
A. She was only there once.
Q. Well, when was she there and what was she doing when
she ~arne to see you 7
A. She came there· with these two other men in order to
get me to identify this ·other ma.n as the same person that
"\vas there.
·
Q. When was that, Mrs. Gardner?
A. It was in-let's see. It was in the latter part of July.
Q. Were they there more than once?
•
·
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A. She wasn't there more than once,. but the man were
there twice.
Q. And you tell the court that it was in July?
A. Well, I don't remember the exact date, but as near as I
can remember it was in July.
·
Q. Now wasn't it the 29th of August~
A. N.o.
Q. Ma'am~
A. It was late in the season. That is the best that I can
state, it was late in the season.
Q. If they were there on the 29th day of August then you
are nearly a month off?
A. I don't say they were.
page 38 ~ Q. Well, I said though if they were there on the
29th of August you are nearly a month off?
A. All right.
Q. Wouldn't that be correct Y
A. I wouldn't say because I don't know the exact date.
Q. "Which -one of these men came to see you and interviewed you first T
A. Mr. Saunders, and there was a.n·other man with him. I
don't remember his name. He said he was a detective, but I
can't remember his name.
Q. Did he show you a picture?
A. Yes.
Q. vVhat was his object in showing you a picture?
A. To see if I could identify the man as being the same
·person who had been at the hotel.
Q. Would you know the picture if you saw it Y
A. Yes.
Q. Where is that picture?
A. I don't know.
1\{r. Fulton: Do you call for it?
Mr. White: I am ·not calling for it.
'l'he Witness: I expect Mr. Fulton has it.
By Mr ..White:
Q. Now, wl1at did he say to yon about the picture when he
sl.:.owed it to you?
A. lie asked n1e if I had ever seen that person
page 39 ~ and I said yes.
Q. Did he tell you that he was a crook and he
_was looking for him?
A. No, he didn't tell me what his business-! mean what
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be was looking for him him for. I asked him and he says,
"Well, I am not going to tell you anything about it now."
Q. Have you got the picture?
Note:. Counsel for complainant hands photograph to witness.
A. Here is the picture. He didn't tell me what he was there
for.
~Ir. White:
·Q.· Now, Mrs. Gardner, is there anything about ~{r. Cole
that causes you to identify him from any other person¥
A. Well, the reason I recognize him n1ainly, I suppose, was
when they came in I thoug·ht they were newly weds, and at
that time of the year we have quite a few of them. They are
always interesting.
Q. Thought they were newly weds!
A. Yes.
Q. Well, what kind of looking woman was she7
A. She ha.d on a little close fitting hat. I never saw her
faee so I couldn't say.
Q. You couldn't recognize the 'voman 1
A. I couldn't recog·nize the woman.
Q. Did you ev-er try 1
A. Well, I didn't try, but you couldn't help but
page 40 ~ see the man.
Q. Anybody ever show you a picture .of the
woman?
A. Yes.
· Q. Who showed it to you?
A. It ·was brought do,vn there the same that picture-one
of those pictures was.
Q. You couldn't identify the woman and yet you identified
·
the man?
A. In the picture of the woman she hasn't on a hat.
Q. Did the man have a ha.t on when you first saw him 1
A. When I first saw hin1 he didn't have on a hat.
Q. What time did you first see this man?
A. It was late in the evening. They were coming out of
the dining room.
Q. Were they the only persons in the dining room¥
A. I said they were cqming out of the dining room, not in
the hotel.
Q. I understood you to say that.
A. No, they were not the only persons.

Bv
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Q. Was there any partic1.tlar reason why you should have
noticed them~
A. Well, only I notice everybody.
Q. How ·was the woman dressed when she came out of the
dining room f
A. I don't recall. I know she had a tight fitting black hat.
That is all I know.
Q. Well, do you know what kind of dress she had on?
A. She had a dark dress.
page 41 ~ Q. I-I ow was the man dressed 1
A. Had on a dark suit.
Q. N o,v, you never bad seen either one of these parties before, had you f
A.·No.
Q. And you saw them come out of the dining room and
that was the first time vou ever saw them 1
A. First time I ever· saw them. They had been to the dining room and were coming in the hotel. Our dining room is
not in the same building.
Q. I know it isn't.
A. Well, that is they 'vere coming in the front door andQ. The dining room is, or was, in a building adjoining the
main building Y
A. That is right.
Q. It is in the same place nowf
A. That's right.
Q. You go down steps to get in the dining roomY
A. Yes.
Q. That is where it was 1
A. Yes, sir.
Q. Well, now what time· of day did they come out of the dining room f What time in the evening did they come out Y
A. It was late in the evening.
Q. How late?
. .t\..
. I don't kno'v; around dinner time.
page 42 ~ Q. Well, what is the dinner hour?
A. Fom six on.
Q. Where were you in that building· when they come out f
A. I was in the hotel lobby.
Q. You said you saw them coming from the dining room f
A. I saw them as they came out of the dining room and
came in the hotel.
Q. Did you see them on the sidewalk Y
A. No; as they were coming in the hotel.
Q. Now, how long after that was it, Mrs. Gardner, before
this man who ealled himself a detective appeared on the
scene?
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Well, it was late in the season when he came down.
Well, do you kno·w what month it was that he came!
I think it was in July, the latter part of July.
What became of the picture of the woman 1
Why, they have it, I think.
· Q. Who are "they"!
A. ~Ir. Sawyer had it the time when he came down there,
he and this other detective.
Q. Do you know who furnished him that picture 7
A. No.
Q. Do you know where he got it 1
A. No.
· Q. Now, when he asked you about the party whose picture
he showed you, did you say anything about what
page 43 } his business was? .
A. Sure. I wanted to know what he wanted but
he didn't tell me.
Q. He didn't tell you f
A. No.
Q. Whoever the man was that was registered as W. D.
Cole behaved himself in the hotel, didn't he?
A. As near as I kno'v he did.
Q. No,v, do you know what the name of the man that first
saw you was?
A. What do you mean, those men that first came downY .
Q. The first man that ever asked you anything about W. D.
Cole, what did he tell you his name was Y
A. Mr. Sawyer, and this other man-I can't think of the
other man's name. It was a-he 'vas a larg·e stout man.
Q. 1\fr. Sawyer?
A. Yes.
Q. 1\fr. Sawyer and a large man?
A. Yes, a large man.
Q. And both of them were together?
A. They 'vere both together.
Q. How long did they stay at your hotel Y
A. Oh, they were not down there long.
Q. How long after the first. trip was it before they were
there on the second occasion Y
A. Let's see. When they came down the second time Mrs.
Cole was with them.
page 44 } Q. Was anybody else with Mrs. Cole T
A. And these two men.
Q. Was anybody else?
A. No, not that time.
Q. Not that time?
A.
Q.
A.
Q.
A.
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A. No..
Q.. Was her mother with herf
A. If she was I didn't see her.
Q. You didn't meet her mother t
A. No.
Q. How long did you converse with Mrs. Cole on this occasion!
A. I didn ''t-I only spoke to her and \ve had very few words
to say..
Q. Did you peep at Mr. Cole while he was sitting in the
lobby!
A. When he was sitting in the lobby .I \Valked through.
They told me to go to see if I had seen him before.
·
Q. What was :M:r. Cole doing "rhen you walked by to look at
him?
Q. ·Yes.
·A. He was sitting there with his hands up over his face
just like this (indicating), and then finally one of the men
went out on the porch and talked to him and he took his hand
down. That is all.
Q. \Veil, did he know that you were trying to get a view
of him!
page 45 ~ A. I don't imagine he did. I don't guess he
knew who I was· at all.
·Q. Well, after you had seen him with his hands up on his
face, as you have described, what did you next do?
·
A. I waited until I could see him without his hands over
his face.
Q. After you saw him 'vith his hands off of his face, what
did you do then Y
·
A. I went back to the office and told them that it was the
same man.
Q. Told whom T
A. Mr.- whoever the men are that were there.
Q. Did you tell Mrs. Cole too Y
A. Yes.
Q. Now, after that time, after you had told Mrs. Cole what
you thought or said, did you see Mrs. Cole out on the porch 1
A. Yes, she was out on the porch.
Q. Wasn't she crying· Y
A. No, she wasn't crying.
Q. Well, did you see her at a.ny time 'vhen she was crying f
A. When she was what?
Q. When she 'vas crying!
·
A. No.

----------,
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Do

. Q.·
you know ~ns·s Pollitt7
.. .A. ·y~s ..
Q. What did Miss Pollitt do at the hotel f
· page 46 ~ A. She ·was clerk.
··Q. Was she one of them, to~;. that took a look at
Mr. Cole?
.
·· A. I· expect she did. I don't know what she did.
· .. Q. Did your husband a1so take a look at him?
· A. I don't know.
..
·
. Q. What is the _nrune ·of your clerk at the hotel. at that
timet· ·
·
-A.. J\IIiss Pollitt.
Q.. I kno,v, but what was the man's name Y
A. We didn't have a nian clerk ·at that time.
Q. vVho is J. H. Downing?
· A. He. is· our bookkeeper.
Q. vVas he one of the persons that took a look at ~ir.. .Cole l
.A. I don't kno'v.
. · Q. Well, did you. se.e-·himJhere· t~at day¥
A.. See whoY
Q. Mr. Downing¥ .
.
·. A. 1\Ir. Downing comes on at. night.
Q. I am talking about the~ ti;m.e- tha.t you all were looking
and observing Mr. Cole. while he was sitting in the lobby.
.Was 1\Ir. Downing one of them Y.
A. I don't 'kno'v whether ~ir. Downing was there then or
not.
·
·
Q. Well, -when you went back and made your report, ~rho
was present and to whom did you make it 1
A. Well, J\IIrs. Cole was in the office, ~{r. -Sawyer and this
other man.
·
·
Q..Was th~ detective there 1
page 4 7 }- A. Yes, he 'vas there..
·
Q. What kind of looking man was heY
A.. He is a large man, stout man.
Q. Is that the only description you can give of him, a large
manY

'

·

A. I ·would know him if he would come in here now, but I
couldn't. t~ll you his name.
Q. What did you tell him f .
A. I told him that that man had been here and that was the
same man as the picture.
Q. Now, 1\Irs. Gardner, did you tell him he was the man
or looked like the man f
A. I said that he was, that I had seen him before, that he
had been there before.
·
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Q. Vv ell, did you know that that man, after your interview,
and after everybody had looked at Mr. Cole, went out a~d
apologized to J:vir. Cole, said he was sorry he had made a mistake?
A. Did I do whatf
~!Ir.

White: Read the question.

NOTE~

The last question 'vas read.

A. No, I didn't know anything about that.
By Mr. vVhite:
Q. Did he eYer tell you that¥
A. No.
Q. And you never even met Mrs. Cole's
page 48 ~ mother Y
A. No.
Q. Did Mrs. Cole tell you tha.t her mother had come down
with her?
A. I don't remember.
Q. vVell, if this detective, this big stout man, was named
J\IIorgan do you now remember the name 1 .
A. Yes, that is the name, Morgan.
Q. Yon had forg-otten his name was J\IIorgan, hadn't you
A. Yes.
·
·
Q. Well, was there anything to impress upon your memory
that this man was named Cole except the fact that people
had suggested it to you T
A. Well, the man that was in the room at the time was
named Cole.
Q. You mean that was his registered name?
A. vVell, that is his registered name, yes.
Q. Yon don't kno'v his name was Cole f
A. (No response.)
Q. You don't know any more than wha.t the register showed
A. Well, that was the way he registered. Then this picture wa.s the same person.
Q. If yon told Mrs. Cole the man you saw in the lobby was
her husband and that he was the same man who was registered there on J nne 8th, could you explain why Mrs. Cole
asked her husband if he would admit that as a fact when he
came back to Richmond that night?
page 49 ~ A. I suppose she wanted to see if he would tell
the truth about it.
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Q. Did she tell you that~ Did she ever tell you about that
interview that she had with her husbandt
A. She told me today that she asked him.
Q. vVell, now you tell to the court exactly what she did
tell you today about that.
A. Well, she said that she kne·w that her husband had
gone to :Virginia Beach; she also knew that this other lady had
gone to Virginia Beach, and just putting two and two together
she decided to g·o over to the girl's house and wait for her
return and when she returned her husband was the one that
brought her back, put her out at her home.
Q. Why did she tell you that~
A. I don't know.
Q. Now, what else did she tell you about the time that she
and her mother and the detective and her husband went back
to Richmond on the occasion that they were down hereY
.A. She 'didn't tell me anything about that.
Q. She told you tbat she went over to this woman's house
and 'vaited there all day?
A. She didn't wait there all day. She went over late in
the evening and waited until they returned.
Q. Was your husband present at the time that Mr. Cole
'vas sitting in the hotel lobby7
A. Yes.
page 50~ Q. Did he look at him toot
A. I guess he did.
Q. He didn't identify him, did heY
A. I couldn't tell you what he did because 've have never
talked it over.
Q. Did anybody at. the hotel undertake to identify Mr.
Cole on July 19th as the man who was registered at your hotel
on June 8th except yourself?
A. I don't know. There were several in there. Miss Pollitt was there and ~Ir. Gardner.
. Q. Have you talked with J\1:iss Pollitt Y
A. No, I l1aven 't seen her at all.
Q. Well, did you ever see the affidavit she madeY
A. No.
. Q. Well, did you know that she had made an affidavit,
which is filed in this suit, that the man who was there regis~
tered on J nne 8th as W. D. Cole was not the same person
'vho 'vas there on August 29th Y
A. I know nothing about that.
. Q. ·You said you had a picture of the woman~
A. I haven't got it.
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Mr. Whit~.: .Have.yoli g·ot it?
Mr .. Fulton: Mrs. Cole, I think, has got it.
. 1\fr. White: Well, we call for the picture that showed this
lady.
·i?age 5~- ~

NOTE: The complainant hands photograph to
counsel.

Mr. Fulton: -I am going to ask the Commissioner to please
mark. this photograph with his initials.
Mr. White: For what purpose¥
Mr. ~,ulton: Because you used it in examining this witness.
·
Mr. White: You can introduce it.
Mr. Fulton.:. I. thought you would introduce- ·.
Mr.. White: You can .introduce it. We· admit that this is
a picture of .l\fr-. ·Cole~ Any body couid look at this· picture
and see that 1\!Ir. Cole here is one and the same person, I
should think.
By Mr. White~ ..
:
Q. Now I hand you a photograph, and. I will ask the Commissioner to mark it Exhibit A, and ask you if you have ~ver
seen that picture befQre, a..nd i~ so, -who showed it to you Y
A. I have seen it before. 1\fr.. Saunder,s showed it to me.
Q. Mr. Saunders?·
A. ·Yes.
Q. Did you say· Saunders or Sawyer f
A. Well, this man out here.
· ·
Q. You mean thisA.· I c.an 't mean anybody else because h_e is the person.
'

.

.

By the Commissioner:
Q. You mean the man in the ante room f
A. Yes; this man that came down !with her.
page 52 ~ By Mr. White:
·
Q. ·You couldn't identify that picturef
A. No, I could not.
.
Q. How many times did you see the woman, Mrs. Gardner 1 ·
A. I ~a.w the couple-I think I sa\v them twice, going
through the lobby..
.
Q. And· that is the only time you· saw them Y
A. That is the only time I saw them. · ..
~
Q. About how· many guests were at your hotel, in and out,
during that period of time Y
,
·
·
.
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A. I don't know, but there were very few because June-·
the season is hardly opened in June.
Q. Now, did anybody tell you after ~Ir. Cole had been observed by you that they were unable to identify him Y Did
you ever hear that the others were not able to identify him 1
A. No.
Q. Well, wlien you saw :i\Ir. Cole sitting in the lobby there
did you know what his business was there, what he was doing
there on the 29th of Aug-ust?
A. Yes, I knew what his business was.
Q. Did yon know that this man, to satisfy his wife, had
voluntarily gone down there for the purpose of letting peo·
ple look at and inspect him?
A. I imag·ine so.
Q. Who told you that?
A. Well, he came down there with these other-to meet
these other people there.
page 53 ~ Q. But his \vife came back and talked with you
secretly, didn't heY
A. No, sir, there was no secret a.t all.·
Q. Well, Mr. Cole didn't know anything about it, did heY ·
A. I don't know.
Q. Well, if you wanted to identify ~:Ir. Cole when you saw
him in the lobby, why didn't you go up and talk to him 1
A. Well, I didn't think it was my duty to go and talk to
him. I didn't kno'v him personally.
Q. Well, certainly there wasn't any reason why you should
not have introduced yourself to a guest in the hotel, was
t.here?
A. vV ell, I don't do that.
Q. Well, if you had any business with him you would,
wouldn't von¥
A. 'Veli, it would depend.
Q. Well, I want you to explain to the court 'vhy you walked
by this man without his being conscious of your presence
and looked at him and said nothing to him? vVhy did you do
thatY
·
A. I just told you I went by to see if it was a man I had
ever seen before and that had ever been to the hotel.
Q. I am asking you why didn't you go up and talk to him
and look at him instead of walking by him without his know~
ing about it?
A. Well, I would have no reason to go up and
page 54 ~ talk to him.
Q. Well, did the others do the same thing that
..you didY
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A. I don't know what the others did.
Q. Well, did you know that in order to satisfy his wife Mr..
Cole had gone wherever she said go and let anybody in the
world look at him to show he was not the man that was there
on June 8th, tha.t is 'vhy he went down there, to satisfy his
wife?
A. No, I didn't know that.
Q. Didn't she tell you that Y
A. Well, I thought-no. I thought he come down there on
his own accord to try to prove he wa-s innocent.
Q. Did you know that he told his wife that he would go
anywhere that she said go?
A. No, I didn't know that.
Q. vVell, now wait a minute. Do you know his wife told
him to meet her at Virginia Beach and he W·ent to Virginia
Beach?
A. I kne'v they were to meet there:
Q. Before they came Y
A. vVhen they got there. I didn't know they were there
until I 'vas 'phoned to come over.
Q. Well, you said you knew they were to meet there. Who
told you that Y
A. Well, when I was called in the office these men said
that Mr. Cole was out there and they had planned to meet
there ·s·o that we could see if we could identify the man as
being the same person.
page 55 ~ Q. Do you know how they went down there,
whether they went together or not Y
A. No, they didn't go together.
Q. Who told you that Y
A. I don't know which of them told me.
Q. Well, 1\ir. Cole didn't tell you, did he¥
A. No. I didn't talk to· ~Ir. Cole at all.
Q. This detective talked to you Y
A. I talked to this-there was two men and Mrs. Cole; they
were in the office.
Q. And they told you they didn't come down there together1
A. Yes.
Q. N o,v, did Mrs. Cole tell you that her husband came down
there to submit to inspection by anybody in order to satisfy
her suspicions?
A. He came down there to prove that he 'vas innocent.
Q. Well, you don't think if he had been down there he would
have come there and let people look at him to prove he was
guilty!
·- .
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A. Well, yesJ I do.
Q. What is your reason for that!
A. Well, I think he thought possibly they wouldn't be-he
wouldn't be identified.
Q. You think he was guilty and he just went down there
taking a chance that people wouldn't identify him 7
.A. That is 'vhat I think.
page 56 r Q. And nobody has ·identified him but you Y
A. I don't know.
Q. Has Mrs. Cole told you that nobody identified him but
you7
A. No, she hasn't told me anything at all.
Q. Have the detectives told you that!
A. No.
Q. Have. you asked them?
A. No.
Q. Never said anything at all about it?
A. Never have asked whether anybody else knew him or
not.
Q. :Mrs. Gardner, you tell the court you never had curiosity
enough to ask whether anybody else identified this manY
A. I certainly didn't.
Q. Well, did Mrs. Cole tell you that nobody else identified
him1
A. No.
Q. Did a lawyer ten you f
A. No.
Q. Did either of the detectives tell you t
A. No.
·Q. How was he dressed the day he was down there t
A. The last time he was down there f
Q. Yes.
A. He had on a summer suit.
Q. I reckon he did, it was summer time.
}Ja.ge 57 } A. A linen suit then.
Q. Why didn't you say that at first'
A. I don't know why I didn't say it.
Q. You say that because you knew it was summertime and
you thought he had on a summer suit?
A. No.
Q. What time did. the parties leave your hotel that day,
()ll August 29th?
·
.
A. I don't know.
Q. Have you got any letter from Mrs. Cole since then 7
. A. No.
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Q. From Mr. Fulton!
A. No.
Q. From anybody?
A. No, not from anybody.
Q. Have you had any 'phone calls f
A. I had a call yesterday to know if I would be here.
Q. Who called you 1
A. Mr. Simmons called.
Q. Anybody call you from Richmond f ·
A. J\1rs. Cole called yesterday from Richmond to know if
I. could meet them here.
Q. Is that all she said to you!
A. Yes.
Q. I am going to read you the following language from
Mr. Cole"s answer and cross bill (reading): "Respondent
further sa;ys that without his knowledge the said
page 58 ~ E. Louise Washer Cole had a private detective
present at the said hotel and after the hotel employees and officials had failed to identify respondent, the
said ·detective was profuse in his apologies and asked respondent to forgive him for the mistake that had been made
and expressed hope that the respondent would entertain no
ill feelings towards bini''. Did you ever hear anything like
that before?
A. I did not.
· Q. Was the detective present on this occasion, the big fat
manf
·
A. Wl1at do you mean, the 29th t
Q. Yes, ma'am.
A. That was the da.y that Mr. Fulton came· down with Mrs.
Cole and this man out here-no; let me see. That wasn'tlet me see. The first time. Yes, he was, 1\ir. Morgan was
there.
Q. Was there on the 29th 1
A. Yes, he was there.
Q. Well, if it be a fact now tha.t he 'vent out and apologized
to Mr. Cole, do you know of any reason why he should have
done it?
A. No, I don't.
Q. Had you told him tl1at you identified the man sitting
in the lobby as the man who was at the hotel on June 8th f
A. I told him, yes.
· Q. You told him that?
p~e 59~
A. Yes.
Q. And after you told him that he went out and
apologized to the husl?and Y

---------,

W. Disney Cole v. E. Louise Washer Cole.

69

A. Well, I don't know anything about that.
, . Q. Well, suppose he admitted that he did?

1\'Ir. Fulton: I object to t:he question because the witness has
stated she has no knowledge of it. He hasn't any right to
ask this witness ·for suppositions or conclusions.
l\Ir. White: We will connect it up.
Mr. Fulton: I object to the question. It is not relevant
or material or proper.
B~

Mr. White:

.

Q. I want to make this plain, 1\{rs. Gardner. You tell the

court that you said in the pr~senoo of this man Morgan that
the man sitting in the lobby, whom you looked at, was the
same person at the hotel on J nne 8th~
A. Yes, sir.
Q. ·You told him that 1
A. ·Yes.
Q. Now, if he went out after that and apologized to Mr. Cole
you don't know a.ny reason why he should have done it 1
A. I don't kno'v .anything about it.
Q. Where is· ~Hss Pollitt at the present time, do you knowf
A. She is somewhere around "\Vashington, but I don't know
exactly where.
page 60 ~ Q. What position did you say she held at your
hotel 1
A. Cle.rk.
. Q. I am going to read you the following from an affidavit
made by Louise F. Pollitt (reading): "I was at the Martha
vVashingtoD: I-Iotel on August 29·, 1929, when 1\!Irs. E. Louisb
Washer Cole came there with her mother and her husband,
1\Ir. W. Disney Cole. I was one of the parties who looked at
_l\{r. W. Disney Cole without his knowledge for the purpose
of ascertaining whether or not he was the same person that
registered at tl1e hotel on June 8, 1929, under the name of W.
D. Cole. I did so at the request of his wife, 1\Irs. E. Louise
Washer Cole. I an1 positive tha.t 1\IIr. '\V. Disney Cole is not
the same person who registered at the l\fartha Washington
Hotel on ,June 8, 1.929, under the name of W. D. Cole. I make
this statement voluntarily''. Did you ever see that affidavit
before'
A. No.
1\Ir. Fulton: Wait a minute before you answer. This question is objected to as irrelevant, immaterial and improper.
It is not proper to ask this witness to pass upon any state-
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ment that may or may not have been made in the alleged affidavit, and it is not relevant and material to this issue as to
whether this witness sa-w such alleged affidavit.

A.
Q.

A.
Q.
A.

~

By Mr. White:
Q. Did you ever see this affidavit f
No, I have nev-er seen it.
Did you ever see the contents of it 1
No.
Did you know what was in it'
No.

page 61

Mr. Fulton: The same objection applies to all these ques·
tions.
By Mr. White:
Q. Well, was 1\:fiss Pollitt present on this occasion Y
A. When?
Q. When you all were looking at Mr. GoleY
A. Yes, she was there.
Q. Well, did you talk with her at all?
A. No.
Q. Why didn't you f
A. Well, I don't know 'vhy I didn't, but I didn't.
Q. ·You didn't even say a word to her Y
A. Why, I might have said a 'vord, but I am sure I didn't
talk to her about the case at all.
Q. I am not talking about the case, I am talking about the
identity.
A. Oh, no, I didn't say anything to her about it.
Q. Did she say anything to you?
A. No.
Q. Did you hear her make any statement to Mr.
page 62 ~ l\{r. Morgan Y
A. Did I hear Miss Pollitt!
Q. Yes.
A. No.
Q. l\fiss Pollitt is a woman of good sense, isn't she~
A. She certainly is. She is a very bright girl.
Mr. White (addressing the defendant): Turn around there
and face the other way.
Bv Mr. White:
..Q. What color are lfr. Cole's eyes
A. I don't know.
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Q. He has been sitting down here within three feet of you.

A. I haven't looked at him but once. .I just glanced at
him. I couldn't tell the color of his eyes. The thing that is
most-what do I want to say? The thing that you would remember him by most is his hair.
Q. What is there about his hair that is so peculiar?
A. The cut of his hair.
Q. Do you suppose he is the only man in the world that has
his hair cut that way?
A. I don't know. I don't suppose he is.
Q. He is the only one you have seen with his hair cut that
wayY
A. Yes.
Q. That's the only means of identification that you have Y
A. No, that is not the only means. As a rule when you
look at a person you get a mental picture but you
page 63 } don't take in all the details.
Q. But you say you can't tell the court now what
color his eyes are Y
A. No.
RE-DIRECT EXAMINATION.
By Mr. Fulton:
.
Q. Mr. Cole has been sitting to your right and rather to
the rear of you so that his face it not-Mr. White: Put it in exactly like it is. Don,t tell her what
to say.
By 1\IIr. Fulton:
Q. Isn't it a fact that Mr. Cole, during the taking of your
deposition, has been sitting to the right and a little to the
rear of you so that you were not facing each other?
A. Yes, sir; in fact, I can't see him at all the way I am
sitting.
Q. Without turning around, can you 1
A. No.
.
Q. I will ask you to look at that photograph, which has
been admitted to be a photograph of ~1:r. W. D. Cole and
·about which Mr. White has questioned you, and state if you
recognize that as the photographA. Yes.
Q. Or exactly like the one that was shown you'
A. That is the same one.
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64
Mr. Fulton: Now I offer this photograph in evi.
dence and ask that it be marked as Exhibit 1 with
the initials of this witness.

NOTE: The photograph is marked "Gardner Exhibit 1 ,..
By Mr. ·Fulton :
Q.. You spoke about the cut of Mr. Cole's hair. Does the
photograph show the cut of the hair as you saw it and oilserved it when Mr. Cole came down to the hotel on August
29th and as he also now has it cut Y
A. Yes, s1r.
R-E-CROSS EXAMINATION.
By . Mr. White:
Q. Didn't }\lfr. Fulton request you when he first put you
on the stand to turn around and look at Mr. Cole and aren't
you within four feet of him Y
A. Yes, I looked at him.
Q. Did you look at himA. I couldn't tell you the color of your eyes either, the
way you are sitting over there,. and I have been looking at
you.
Q. Mrs. Gardner, are you near sighted!
A. No, not a bit.
Q. Are you far sighted?
A. No, sir.
Q. You didn't let me finish the question. Didn't
page 65 ~ you look at Mr. Cole at the request of Mr. Fulton
and turn around and look at him right in the face
·and then answered that he was the same man!
A. Yes.
Q. You said you identified him Y
· A. Yes.
Q. And then when I asked you what color his eyes were a
few minutes after you couldn't t·ell?
.
A. No. Do you look at a person's eyes?
Q. r usually do. I don't kno'v what other folks do.
Mr. Fulton: ~1:r. Commissioner, that is all the testimony
we desire to take today.
The Commissioner: Waive signatures?
• lvir. "\Vhite :· Yes, waive signature.
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By Mr. White:
.
. Q. I want to get this in the record. Come here again just
a moment. I want to ask you just one question. This picture that was shown you today of Mr. Cole is the same picture that was shown you by the detectives, is it not?
Mr. Fulton: I asked her that question.
Mr. White: I am not bothering about what you asked her.
Mr. Fulton: All right.
By 1\{r. White:
Q. And that picture was furnished to the detectives by
J\{rs. Cole some tim~ after. June 8th, was it not?
page 66 ~ A. Well, they had it after Jlme 8th, but I don't
knowQ. That picture that you saw today was the picture shown
you some time after June 8th~
A. Yes.
Q. You don't kno·w where it came from Y
A. I imagine it was given to them by Mrs. Cole.
Q. Well, do you imagine that or did somebody tell you
that?
A. I just imagine that. They couldn't have gotten it any
other way.
Q. ~Irs. Gardner, have you imagined anything else in this
case?
A. Well, they couldn't have gotten that picture any other
wa.y, could they?
Q. I didn't ask you that. I asked you have you imagined
anything else in this case?
A. No. I ask you. that : Could they get this picture any
other way'
Q. I couldn't say.
A. Well, neither could I.
Q. Will you please tell the court whether or not you have
played on your imagination in any other part of the testi·
mony'
·
·
A. No, I haven't.
And further this deponent saith not.
page 67

~

State of Virginia,
City of Norfolk, to-wit:

I, Bruce Simmons, a Commissioner in Chancery for .the .
Court of Law and Chancery of the City of Norfolk, Virginia,
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certify that the foregoing deposition of ~Irs. J. W. Gardne;r
was duly taken and sworn to before me at the time and place
and for the purpose in the caption mentioned; and that signature· thereto was· 'vaived by agreement of counsel.
Given lmder my hand this

day of January, 1931.
BRUCE SIMMONS,
Commissioner in Chancery.

DEPOSITIONS FILED IN CLERK'S OFFICE JULY
6TH, 1931.
page 68 ~

j. H. DOWNING,
sworn on behalf of the defendant, testified as

follows:
Examined by 1\{r. \Vhite:
Q. J\!Ir. Downing, will you state your name, residence and
occupation Y
A. J. H. Downing, 18 ~Liddle Street, Portsmouth, Virginia,
accountant.
Q. Are you in any way connected with the Martha Washington Hotel?
A. Well, I am employed as an auditor and general work.
Q. Were you in the e1nployment of the Martha Washington
Hotel in June, 1929 ¥
A. Yes. This is the fifth season I have been here.
Q. 1\fr. Downing, I hand you a copy of an affidvait made by
J. H. Downing and filed 'vith the answer and cross bill of W.
D. Cole in this suit. Are you the sa~e Mr. Downing 'vho
made that affidavit?
A. Yes, sir. This is a copy. I signed the original though.
Q. Have you been employed at the 1\{artha Washington
Hotel at Virginia Beach for the last four or five years 1
A. Yes, sir.
Q. Do you hold the same position at the present timeY
A. The same position, yes.
Q. Is one of your duties at the Martha Washington Hotel
to see that persons who stop are registered and assigned a
room?
.
page 69 ~ A. Yes, sir, 'vhenever I am on duty.
Q. Do you remember ·or recall that on June 8th,
1929, a man and woman registered at this hotel under the
name of 1\!Ir. and 1\!Irs. W. D. Cole?
A. I don't think that I was on duty. I remember the cir~

----~-~~

-------

W. Disney Cole v. E. Louise Washer Cole.

75

cumstances because these 'vere recalled to me, but I don't
think I 'vas on duty at that time. I remember those nameswere on the reigister because from all of these occurrences
it was brought more clearly to my mind. I know those names
'vere on the register because I handle all names whether I
am on duty and register particular people at the time.
Q. You don't know either of the parties Y
A. No, sir, I don't know theni.
Q. Do you recall a visit to the Martha Washington Hotel
by J.\IIrs. E. Louise vVasher Cole in August, 19291
A. I remember-! think there 'vere two ladies that came
at the time.
Q. Were there some men with them, too Y
A. Yes, sir.
Q. vv"11at was the occasion of her coming to this hotel in
August, 1929, Mr. Downing?
A. As I recall it, I was called in by Mr. Gardner, the manager, to see if I could recognize Mr. Cole here. Nobody else
seemed to have been able to do so, and they thought maybe I
would be able to recognize him. There are different people
on the desk. I am on at night generally and others in the
day. There is one man on and one off. That is
page 70 } reason I 'vas called on to see if 1 could remembe1·
having seen this gentleman before.
J\1:r. Fulton: So much of the answer as relates to what anyone of the others did is objected to and moved to be stricken
out as a statement based on hearsay and not relevant or material to the case.
The Witness: It has been so long ago that I am just trying to straighten matters out and saying· what happened to
explain things.
Bv l\fr. White:
·Q. No,v, tell what you were asked to do and what you
did do on this occasion in August, 1929, when :1\:fr. Cole and
his wife and mother were here.
A. I 'vas asked to go and see if I could recognize this gentleman.
Q. Referring to 1\Ir. Cole.
A. ~Ir. Cole, yes. I was asked to go out and see if I remembered his having been here, which I did. I went out and
said something to J\fr. Cole and then I remembered I had not
seen him before. He was sitting over in the lobby. I re-
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membered exactly where he was sitting and all, and then I
went back and told them I had not seen him before and didn't

know him.
Q. Do you recall Mrs. Cole being present at tha.t time 1
A. Well, they \vere all in the office, around and

page 71

~

about, and out on the porch afterwards. They all
went out and had a pow-,vow. They were all milling all around, but I 4on't kno\V where they w·ere when l
told them I didn't recognize him. I know there \Vere some
other folks there, and 1\rir. Gardner and this detective wu::>
there.
Q. Do you remember who asked you to go out and interview
Mr. Cole for the purpose of identifying him if you could Y Do
you remember at that time who asked you to go out there and
look at the man; \vho asked you to look at him!
A. I don't know as it was any particular person. It seemed
to be kind of a puzzle. They seemed to be trying to get somebody to identify him. I have forgotten \vhat time it \vas. I
don't know that I was asked by any particular person, but
probably Mr. Gardner, I think, because he would probably
have called on me.
Q. Where was Mr. Cole sitting when you went out to interview him?
·
A. He was sitting just to the right of the door as you come
in, facing· this way, with his back to the ocean, sitting right
there while this conversation was going on.
Q. He was facng the west Y
Q. He was facing the \Vest Y
Q. Did you tell ~{r. Cole the object or. purpose of your
talk with him on that occasion?
A. No, I don't remember doing that. I think I made some
remark trying to explain why I said anything to
page 72 ~ him.
.
Q. After you 4ad talked with Mr. Cole you reported back that you had never seen him before!
A. Yes, sir.
Q. No\v, 1\'Ir. Downing, do you recall a visit by a man
to the 1\fartha Washington Hotel some time prior to August,
1929, or prior to the date that you talked with Mr. Cole in
the lobby?
A. In connection with this matter, I don't recall it particularly. I can't ·say that I do.
Q. Do you remember a n1an coming here and exhibiting
a picture or a photograph of some person Y
A. It seems to me I have a hazy idea of something liko
that, but I could not swear to it. I could not say positively.
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I have a hazy idea of something like that that happened,
but it has been sometime ago a.nd it didn't impress itself on
me very much.
Q. You don't know any of the parties to this suit, do you '
A. No, sir, only what-except having met them in those
instances.
Q. And you have 110 interest in it?
A. None at all, sir.
Q. Do you recall whether or not you asked ~Ir. Cole when
you talked to him in the lobby whether or not he had ever
seen you before?
A. I don't think I did.
Q. ~Ir. Downing, when you talked 'vith ~fr. Cole in the
lobby did he do anything to try to keep you from
page 73 ~ looking him right square in the face?
A. No, nothing at all.
Q. You had a good look at him 7
A. ·Yes, sir. I sa.t down and had a little chat with him.
Q. Were you back in the office when the other people
looked at him too~
A. I don't think so. I an1 pretty certain of it.
CROSS EXA~IINATION.

By 1\tlr. Fulton:
Q. Mr. Downing, you were connected with the hotel and
on duty on June 8th, 1929, from 'vhat hours? What hours
were you on duty 011 June 8th, 1929~
A. As a rule, when t.he season is in full blast, I got on at
about eleven o'clock at night and get off at ·eight o'clock next
morning, and prior to that· sometimes I didn't go on quite
so late; I ~m on. earlier and get off earlier.
Q. How much earlier than that would you say you went on
duty?
A. On .Jnne· 8th 1
Q. June 8th1
A. I probably was on duty from eight or nine o'clock up
until one o'clock a.t nig·ht.
Q. N o,v, you dicln 't see 1\tir. and ~·Irs. W. D. Cole register
on in this hotel in room 301, if they registered at all on J nne
8th
page 74 } A. I don't remember having seen them.
Q. Your attention would have been called to
that and was called to that, I understand from you, by simply seeing the names on the register when you took the
names and posted the accounts f
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A. Y-es, sir; I see the names of everybody that goes on.
Q. That is when you checked up the names of Mr. and
J\.Irs. W. D. Cole 'vho had registered at the hotel on June
8th, 1929?
A. Well, I always try to find out the names-who the people a.re that register. They very often come and ask for
the key to their room or son1ething and I try to identify them
and know who I have in and at the hotel. If a person registers when I am not there and comes in when I am there, and
if they come in and ask for the key, I look at the rack and
see who thev are·.
Q.. If they had come in from the time you went on duty
. and before you got off, you would have had an opportunity
to have seen them then 7
A. Say that over, please Y
Mr. Fulton: Read the question.
NOTE: The question is read.
l\11~.

vVhite: He basil 't said be had ever seen Mr. Cole.

A. I might have had an opportunity and maybe not.
don't remember.
page 75

~

I

By Mr. ],ulton:
Q. You don't remember having seen themT
A. No, sir.
Q. While you were on duty?
A. No, sir.
Q. What kind of room is room 301 at the 1\!a.rtba Washington Hotel in which Mr. and ~Irs. W. D. Cole were registered
and assigned T
A. It is a front room on this side.
Q. On the south side or east side?
A. The south side.
Q. The south side?
A. Facing southeast.
Q. How many beds in that room 1
.
A. I don't kno,v. I think at present it hasQ. I mean at that time.
A. I could not tell; they change.
Q. It ha.s a bath connected 7
A. Yes, it is a room with a private ba.th. I think there
are twin beds, bnt I don't remember.
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Q. Do you remember how long they were here as shown
by the regist€r?
.
A. No, sir, I don't remember.. I don't think it was very
long. I think at the time this matter came up, as I remember, those people that were registered under that name had
not been here so very long. I could tell by looking in the
register. That is my impression.
page 76} Q. They occupied that room while they were
here?
A. Yes ; they were registered.
Q. And occupied that roomY
A. Whoever they were, those two people, occupied that
room.
Q. Now, 1\fr. Downing, coming to the time when Mr. Cole
was down l1ere and observations were made of him, do you
1·emember the date of that?
A. I don't remember except from this official investigation.· I have got a. poor memory and I cou]d not remember
particularly, but I presume these dates are correct.
Q. You have no independent recollection of the dates,
however?
A. No, sir.
·Q. You will have to refresh your memory from somethlng7
.
A. I recall the occurrence, and the people, but not the exact date.
Q. Now, Mr. Downing, you were sent for, and as I understand, you were asked to observe him here then and see if
you recognized him as having seen him at the hotel before Y
A. Yes, sir.
·
Q. And all you can say is that you didn't Y
A. Yes, sir.
Q. Recognize him as having seen him hereY
A. Yes. I didn't recognize him as being here before.
Q. Yon don't mea.n to say that that he wasn't here at all,
but you simply say you don't recall having seen
page 77 } him or didn't recall havi;ng seen him down here!
A. That is what I said. It is unlikely I would
not have seen him if he had been down here a day or so, as I
see practically everybody that is here. I live at 'the hotel.
Probably I 'voulcl have seen him.
,
Q. Your attention was not specifically directed to him until they came down on this day for you to make these observations?
A. No, no more than any other guests.
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. Q. Referring to the affidavit filed here, wh-ere did you make
that affidavit Y
A. I made it at this hotel.
Q. At this hotel, but I mean 'vho came and asked you for
it!
A. vVhy, ~Ir. Cole.
Q. ~Ir. Cole the defendant¥
A. Yes.
Q. H·e wrote it out. Did he put it in his oWii. language f
A. He had one "rritten but it was not quite as clear as I
thought it should be and I asked him-told him there were
some·things I didn't think were exactly right and I got him
to make another one.
Q. And your statements here now in your deposition are
just as you recollect Y
A. ·Yes, sir.

page 78

~

And further this deponent saith not.

(Signature waived by consent.)

J. WESLEY GARDNER,
sworn on behalf of the defendant, testified as follows:
Examined by ].{r. White:
Q. Mr. Gardner, will you state your name, residence and
occupation¥
A. J. Wesley Gardner. Did you say my age, too Y
Q. No.

.

A. Tliat is better. 1\Ianager of the ~1:artha Washington
IIotel, Virginia Beach.
Q. How long have you been the manager of the Martha
W a.shing'ton Hotel at Virginia Beach, lVIr. Gardner¥
A. Six years.
Q. I hand you a copy of an affidavit made by J. Wesley
Gardner, the original of which is filed with the answer and
cross bill of Mr. W. Disney Cole in this suit, and will ask
you to state if you are the same Mr. J. Wesley Gardner 'vho
made that affidavit Y
A. Yes·. That ought to be W-e-s-1-e-y with no T in it.
Q. No T in it?
·
page 79 ~ A. No.
Q. Were you at the Martha Washington Hotel
A. That is hard to say, but I presume so. I have been here
every day practically.
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Q. Do. you rmne·1nbm7ing anybody registering on that day
bv the name of W. D. Cole~
·A. I don't remember him registering. I remember- that it
w.as brought to my attention. later that such a pe1;son did
:regi.ster.
Q. W,hen did you :fh-st hear anything about it 0JJ was any
inquiry made of you about- somebody reg:~stering here in the
name of W. D. ColeJ
A. When a gentleman came do'Wn and. talked t.o me in the
office.
Q._ D.o yQnlmow: w:ho those men. wer:e, Mr~ Gardner·?
A.. I have forgotten their names;, but fuey said they were
detectiv.es from, Richmond..
Q. Did they have a picture of anybody that they exhibited
to.you7.
A. Y:es, sir.
Q~ What repz:eseutations did. they make to~· you about the
man they were inquiring about, a picture of 'vhom they had'·
A. They gave me to understand that the man they· were
looking for was a crook, a nationally known crook, and if I
r_emember corre.ctJ;y they; said he w.as a. contijeiter, forger, or
something, to that effect.
pag~. 80. }
Qt Did. they ever tell you any different; and if •
so, when?
A. rxlhey.· did; but not at_ that time.
Q.. ']he pictune that he sho,ved you of some person whom
he represented, to be a. national crook, a crook· of- national
reputation,. did. he ask you if. you kne'v him or had ever seen
him or anything Y
.A._ Y~s)
Mr.. Fulton.: So.much of the foregoing conversation between
the two detectiVes and the witness is, objected to as matters
between other per.sons-r,es·inte-r alios acta-and not competent evidence, agtlinst the plaintiff..
By 1\tlr. White:
Q. Did you see these same two ..men. that~ first approached
you. on_ the subject subsequent to that time?
A. You mean after that.timej
Q.. Yes.
A. Yes.
Q. _Do you, recall that their names were Morgan a.nd SaundersY·
A. r believe that was their names.
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Q. When and under what circumstances did you see- then1
later'
·
A. Well, they came down several days or some time afterwards and asked if thev could see me in the office and we went
in the office, and they told me that ~{r. Cole was sitting outside in the lobby, or someone was sitting outside. I won't say
they said l\Ir. Cole, and they wanted to know if I
page 81 ~ would walk out and recognize him as the person
'vho had registered here as Mr. Cole.
Q. What did you do when they requested you to do that1
A. Well, I walked throug·h, and ~£r. Cole was sitting to the
left of the front door, going out, which is on the righthand
coming in, and I walked by him and 'vent ,out on the porch
and walked back again. ·
·
Q. And the person who was then sitting in the lobby is the
defendant in this case, is he not?
A. Yes, sir, the same Mr. Cole that is now. I know him
now.
Q. You know him now Y
A. Yes.
Q. When you walked out in the lobby and looked at Mr..
Cole at the request of these two men, two detectives, did Mr..
·Cole do anything to hide his face at all or to keep you from
getting a. g·ood look at him Y
A. Well, I got a pretty good look at him. I think he was
sitting with one hand up to his cheek, something on this order (indicating·). I could have recognized him all right, and
there was nothing to have prevented it, if he had been known,
had been anyone I had known.
Q.. Now, when· you walked out in the lobby and looked at
Mr. Cole, the preson who was sitting there and who was Mr..
Cole, and came back, what did you tell the detectives or
these two men Y
page 82 ~ A. I told them I didn't know the mah.
Q. Do you recognize Mrs. Cole who is in thP.
room today, the plaintiff in this suit?
A. Yes.
Q. Was she with the two men at the time?
..N.. My impression is that she was seated on the po:rch.
Q. She was at the hotel, howeverf
A. She was at the hotel, and my impression is she was not
in. the office when I was talking. I may be wrong.
Q. Do yon remember, ~£r. Gardner, 1\{rs. Cole's mother being with her on August 29th, 1929, when they came downY
A. Yes.
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Q. You told the detectives who were here on the 29th, August 29th, after you had looked at Mr. Cole that you didn't
know him?
A. That is right.
Q. You state in your affidavit that you took a good look at
him without his knowledge. Did Mr. Cole know that you
were loo~ing at him when you went out in the lobby?
A. I can't say that he did. I can say that I tried to convey to him that I wf).sn't looking at him when I walked by.
Q. You didn't tell him you were coming out there to look
at him?
A. No, and I didn't stare at him as I went by. I did take
a look at him.
Q. ·Would you have been able to recognize him
page 83 ~ if you had seen him before?
A. I can't say that. You know we hav.e so many
arrivals and departures that I can't recognize· every person
that I go by.
Q. Did you afterwards talk to J\tir. Cole on that day, Mr.
(fardner?
A. Yes.
Q. You have stated that you are the same Mr. J. Wesley
Gardner who made this affidavit. Did you make this affidavit at the request of, and give it to, Mr. W. D. Cole, the defendant in this suit f
A. I don't recall who brought that to me, but· they brought
an affidavit down at the time and it was different from that
and we re-wrote it.
Q. Have you any interest, directly or indirectly, in the result of this suit 7
A. No, sir.

Mr. Fulton: That is all. No cross examination.
And further this deponent saith not.
(Signature waived by agreement.)
page 84 ~ State of Virginia,
County of Princess Anne, to-wit:
I, Roy Smith, a Commissioner in Chancery for the Cir<mit Court of Princess Anne County, Virginia, certify that the
foregoing depositions of J. H. Downing and J. Wesley G~rd
ner were duly taken and sworn to before me at the time and

at.t

l$:u:p:re~e QOJ~r~ of Appp~~ls_of Vi;rginia~

p~.ce, an.d fo;r: the purpose i~ the ca.ptiop mention.ed ;: and that
signatn.lies~ ~h.el'eto were. wa1ved by· agreement of co:un.sel..

Given under my hand this 3rd day of July;. 1931.

RO-r

Qommission~r

S;M~TR,_
Qhan~ery •.

in

p~g~ 8Qi ~ D.El?OSI'J;l-Q.NS F]~EP. :CN. CLlURii~'S. OiFFI0E
O.Qr.JtQJ3~~- Qr.I(H., ~~al~ T_;~J~])N.. JfU~JD.

20TH, 1931.
ALBEl~T

L. S"AUNDERS,

~- ~i~n~.s~: Q~ lavr,fq~1 ag-<t beh-1~ ftrst-

quJiV· ~worn, deposes and

says as follows:

By ~Lr.~. ~ql~n =:
Q. J\.Ir. Saunders, will you state your name, residence· and,
what business you are engaged in¥
A.. .Alb~rt L. Sa:unde~;s; 3302.; StoQktoll-. Street, Richmond,
"Va._; c_apinet~~~~r:~ C. ~~ De~n: Cor.:po~ation.
Q. Ar~_ Y,OJl a~quai;q.te~d. wi~4 th~:cle_f~nQ.ant_, 1\{~. W. Disney
Cole?
·
A. Y:es,.sir.
Q. With whom- wer_e you con~eq-ted; or by- whom were you
employed in the yea:r 1929 and 1930~
·
A... ~Y th~ SotJtJl~rn- Bu;rear1-. of· liJrV~$tigation ..
Q. What kind of business were they engaged in-?
A. Investigating·.
Q. Who was connected with the Southern Bureau of Investigatio~. t1t, tp~t: time.f
A. ~fr. Frank Morgan and Mr. l{emp, I forget his initials.
Q. Where was their. place of bu~ness.1
A. 608 Travelers Building, Richmond. V a.
Q. \Vill you state whe~~~.r, or, no_t youi w~re· requested by
the Southern Bureau of Investigation to observe
page 86 ~ the movements of 1\fr. W:. Disney Cole- and, if· so,
wh~:q.T_

A. I was instructed by :rvir. Frank ].£organ. That was, I
tpi11k, arou~d._ J.ulY. 2; 1})29•.
Q. Will· YQq, stat~, pursuant to those instructions, whether
or. n.pt YQU. did ob~erv;e.l\{r-. Cole llnd if you saw-him. in.conn.e_~tiPI1:wit;h1his goiilg.,vith and.v_i~iti~g.a;woman·,by the name
-of· Kitty .Jane Robinson, and, if so, state in your own way
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what you saw with reference to l'Ir. Coles' visits and associations with her and his going to her home¥
A. The first ·work I did on the case was on July 2, 1929.
Colonel ~!organ and myself, at the r-equest of Mrs. Cole, went
to Virginia Beach, at the J\1a.rtha vV a.shington I-Iotel. We
checked the .register at the J\1artha Washington Hotel and
we. found in the register file a card signed by J\1r. and Mrs.
W. D. Cole, dated June 8th and checked out on June 9th, in
the afternoon. We talked to the clerk, Mrs. Pollock and
showed her the photograph of 1\fr. Cole and asked her if this
'vas the man that registered .under that name.
By Mr. White: I shall object to any r-eply she gave.

Q.. VVho else did you talk to ?
A. We talked to the bookkeeper. I think his name was J\1r.
vVinder, and we asked him if he could identify the photograph as the man that registered.
page 87 }

By ~Ir. \Vhite: I object to any answer to this
question.

Q. Who else did yon talk to~

A. Then we talked to J\1r. Gardner, the manager of the hotel. We showed him the photograph and asked him if he
could identify this photograph as the man who registered.
By 1fr. White: We make the same objection.
(vVitness continues:) Then J\.Ir. Gardner called Mrs. Gardner over the 'phone. She came over to his office and he
showed the photog-raph to 1\irs. Gardner and she identified it
as the same man that registered on June 8th.
Q. vVas the photograph that you showed ~Irs. Gardner and
these other persons a photograph of Mr. W. D. Cole, the
defendant?
A. Yes, sir.
Q. Was the J\Irs. Cole at whose request you and l\1:r. Morgan went to the nfartba W ashingion Hotel the complainant
in this case f
A. 1\-{rs. Cole.
Q. Was she the complainant in this case?
A. Yes, sir.
Q.. \Vhat did you do next, after getting the information 1
A. We registered at the ~1artha Washington Hotel and
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came back to Richmond on the morning· of July 3rd, arriving
in Richmond a.bou t 9 A. M., I think.
page 88 ~ · Q. Did you report to ~[rs. Cole the inforination
you had received and detailed above by yon Y
A. Yes, sir.
Q. When did you do that~
A. I think that was around the 5th, when he signed the
written report.
Q. I don't mean the written report, but the verbal report f
A. That was made on July 3rd.
Q. Did you talk to her in person on July 3rd t
A. Mrs. Cole and Mrs. Washer came down to the office..
Q. And you reported to her verbally then Y
A. Yes, sir.
Q. Then you made a written report later?
A. Yes, sir.
Q. Do you remember about what time of day Mrs. Cole was
down at the office on July 3rd, 1929, when you made this report to her¥
A. I could not say exactly; but I think around between 12
and 1 o'clock.
Q.. When did yon make any further observation of the defendant with reference to his movements and this Kitty Jane
Robinson's movements ·1
A. On August 29, 1929, Col. Frank lVIorga.n and myself went
to Virginia Beach, at the ~Iartha. Washington Hotel. There
we met Mrs. Cole and Mrs. Washer and l\Ir. Cole.
page 89 ~

By Mr. White: Are you reading from a book,
Mr. Saunders~

A. Yes, sir; I have notes here.
By Mr. Fulton:
Q. Go ahead, Mr. Saunders!
A. -For the purpose of having Mr. Cole identified.
Q. '%at occurred tbere1 Was he identified by a.ny person
there, and if so, .by whom?
A .. He was identified .by Mrs. Gardner as the same man that
reg·istered on June 8th.
·
·
Q. I will ask you to look at the card that I hand you here
and state wha.t card that isY
.A. That is the card that 've took from the file. of the hotel.
Q. Will yon state what is written on tha.t card in ink and
what is written on it in pencil~
A. ":1\{r. and Mrs. W. D. Cole" in ink; "4 North Davis" 1.0
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pencil ; ''Richmond, Va. '' in ink ; ''Room 301'' in ink ; '' 6''
(month), "8" (day) "1929" in ink; rate "10. per day" in
ink; ''number in party, 2'' in ink; ''Arrived P. M.'' in ink.
By Mr. White: I make objection. to the evidence as read
from the card, the same as if the card itself had been introduced.
·
page 90

~

Q. The card reads as follows: "Name, Mr. and
Mrs. W. D. Cole; street No. 4 North Davis; City
and State, Richmond, V a.; room 301; rate $10 per day; arrived P.M.; folio blank; date 6/8/29; number in party (2);
Clerk, L. P.'' In pencil is written "Street, 4 North Davis".
Was that "4 North Davis" on the card, in pencil, when you
received it Y
A. Yes, sir, in ·pencil.
Q. Do you know who put it on there?
A. No, sir, I do not.
Q. This is the card that was given you, the same showing
the registration .of the parties?
A. Yes, sir.

By 1\'lr. Fulton: I offer this card in evidence and ask that
it be marked for identification "Ex. A. L. S. No.1".
By 1\fr. White: ·we make the same· objection.
Bv Mr. Fulton: I ask that the identification be made,
with the understanding that this card will· be produced and
-exhibited to the court at the hearing.
By :hrir. Fulton:
Q.. Mr. Saunders, there are two holes punched in that card,
how did they get in there?
A. Colonel Morgan punched them in there when he filed the
report to Mrs. W. D. Cole.
·Q. When did you next observe Mr. -Cole with
page 91 ~ reference to his movements and association with
.
Miss Kitty Jane Robinson?
A. On 8eptember 21, 1929, we shadowed the house of Kitty
Jane Robinson, 409 North 32nd Street, Richmond, Va., at 7
P.M.
Q. ·Wbat .did you observe?
A. At 9:30 P. M. car, with license No. 13008, parked at
the above address and I observed that the driver was Mr.
vV. Disney Cole. After blowing his horn three times the light
in the hall was turned off and Kitty Robinson came out of
the house and entered the car with Mr. Cole. They proceeded
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north on 32nd Street to Clay, west on Clay to 3oth, south to
Marshall, then west to 23rd, and north to Clay, then east to
24th Street and north to \Tenable Street. Here they circled
the block and stopped beside a house on Russell Street. After
a few minutes they went on Venable Street to 20th. At this
point I lost them on account of traffic, at 10 :25 P. :NL
Q. What was the next time you sa\v ~ir. Cole with Miss
Kitty Jane Robinson?
A .. On October 13, 1929, shadowed Miss J{itty Robinson, 409
Norh 32nd Street. At 2 :45 P. M. Mr. Cole took Kitty Robinson, with sister and four children, proceeded west on Leigh
Street, crossed Jefferson A venue to Mechanicsville Pike.
.
Kitty Robinson was dressed in black hat, black
page 92 ~ dress. She occupied front seat of car with Mr.
Cole and one small child.
Q. Go ahead and tell us your observations of Mr. Cole, all
of them¥
A. On Friday, April 25, 1930, R :20 P. ~1., Mr. Cole entered
;Kitty Robinson's house. At this time there was a red light
in the hall burning and as ~Ir. Cole entered the light was
cut out. I went to "Richardson's drug store, at 31st and Clay
Street and 'phoned :Mrs. Cole and asked her to come over to
409 North 32nd ~Street. At 9:15 1\Irs. Cole, with her mother,
Mrs. Washer, and 'Villie R.ose, met me on the corner of 32nd
Street and Marshall. At this time :Mr. Cole's car was parked
on 33rd Street, between Clay and Leigh, headed south. At
11:20 P. M:. ~Ir. Cole came out of rear door to ·hack gate in
alley, south to Marshall Stret, east on Marshall Street to
33rd Street, walked in confectionery and got a drink. I, A.
L. Saunders, returned to :1\fr. Rose's c-a.r, \vhere- I joined Mrs.
Cole and ~Irs. vVasher and ~Ir. Rose.
By ~Ir. White: Are you still reading from your bookY
A. Yes, still reading from a book.
Mr. Cole left confectionery store; came west on ~Iarshall
Street to 32nd Street and stopped and talked to his wife. At
this time Mrs. Cole asked ~Ir. Cole, "vVhcre have you been?"
J\fr. Cole replied, ''I ha.ve been watching Saunders
page 93 ~ for the last three hours." He (~ir. Cole) admitted
that he did see Saunders run from the alley. Mrs.
Cole then said to ~fr. Cole, ''I have caught you at last".
Q. What alley do you refer to when you say Mr. Cole ad_mitted he saw you (-Saunders) run from the alley?
A. The alley is bac~r of l{itty Robinson's house, between
32nd and 33rd Street.
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Q. Did :Wir4 Cole n:take any denial of the charge made by
l\{rs. Cole to him, when she said, ''I have caught you at last'' Y
A. No, sir; the only reply he gave was, ''I have been watching Saunnd-ers £or the last three hours".
Q. Was J\tlr. Cole in the alley that night 1
A. No, sir.
·Q. I mean, did he eome into the alley that night Y
A. No, sir, only when he left out of her yard.
Q. Did he see you Y
A. When he came in the back gate from the alley he saw me
then.
Q. Then he was in the alley 7
A. Yes, he was in there then.
Q. I asked you if :Wlr. Cole was in the alley that night 7
A.. I meant before that time.
Q. Did you see hun \vhen he came out?
A.. I saw him when he· came out of the back door.
page 94 } Q. Out of whose back door f
.A. l(itty Robinson's.
Q. "\Vas 1ha.t the time you ran from the alley Y
A. I ·ran from the alley to the eorner of 33rd S'treet.
Q. Why did you run from the alley?
A. I did not want 1\{r. Cole to see me.
Q. Go ahead and give the next time you saw 1\tft. Cole at
ICitty Robinsbn 's, or with her Y
A.. On August 18, 1930, l\fr. Vv. D. Cole came out of Kitty
1-tohinson 's house, at 409 North 32nd Street, at 10:55 P. :NI.;
north on 32nd Street to Leigh ; east on Leigh to 25th Street,
and as l\fr. Cole caine out of 32nd Street north, I came south
on 32nd Street and-passed Mr. Cole's car, between 31st and
32nd Street. and blew horn. I followed him then through
25th Street to Fairmount Av·enue into the Tappahannock
highway and be took the Laundry Road to Highland Park.
Q. You say you saw him come out from where~
A.. From l{itty Robinson's house,-409 North 32nd Street.
Q. Do you know how long he had been in her home before
he eame out?
.A. No, I do not.
Q. When was the next time 1
A. On August 19, 1930, ~Ir. "\V. D. Cole came to C. P. Dean
Corporation, No. 10 Governor Street, where I am
·page 95 ~ employed and asked permission to see A. L. Saunders. Mr. Cole came up on the second floor and
·said to me that my actions would have to cease, as lVlrs. Cole
l1ad filed her papers for a. divorce.
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Q. What did you understand him to mean by your actions
would have to cease?
A. To stop shadowing him. That was at 2:30P.M. I called
1\tirs. Cole.
Q. When was the next time you saw him?
A. The next time, December 25, 1930, at 11 A.M. Mr. Cole's
car was parked in front of Kitty Robinson's house, 409 North
32nd Street, and at 3 P. M. same date Cole's car was still
parked there~
By 1\ir. White: Are you still reading from notes?
A. Yes, sir. December 26, 1930, at 8 P. M., Mr. ·Cole's car
wa.s parked in front of l{itty Robinson's house, 409 North
H2nd Street. January 1, 1931, Mr. Cole's car, with license
number 1828, parked in front of Kitty Robinson's house, 409
North 32nd S'treet, at 10:20 P. M.
Q. Do you know how long his car had been there·~
A. No, sir.
Q. Go ahead? ·
A. On J anua.ry 3rd, 1931, a.t 8:10 P. M., Mr. Cole's car was
parked in front of 411 North 32nd Street.
Q. Whose place is that f
page 96 ~ A. I don't know. That is the house next door
· to 409. Then, ,January 6, 1931, at 8:10 P. M., Mr.
Cole and Kitty Robinson got out of 1\ir. Cole's car on 32nd
Street, and went away, between Clay and Marshall. Walked
from behind 1\ir. Cole's car and stepped in front of my car.
l{itty Robinson had on dark coat and dark hat. ·January
15, 1931, Mr. Cole's car was parked in front of 409 North 32nd
Street at 11:10 P. lVI. Saturday, January 17, 1931, at 5:28,
Mr. Cole came out of Kitty R-obinson's house, winding his
watch up, smoking cigarette. I waved my hand at Mr. Cole.
Q. Did he recognize your salutation?
A. He paid no attention to me. On January 19, 1931, Mr.
Cole entered Kitty Robinson's house at 8 :10 P. 1\1:. Car parked
in front of house at 10:20 P. 1YI. same date. Friday, ,January 23, 1931, 1\ir. Cole's car parked at l{itty Robinson's house
at 409 North 32nd Street, at 10:40 P. M. January 26, 1931,.
Mr. Cole's car parked in front of l{itty Robinson's house,
409 North 32nd Street, at 8 P ..M. January 28, 1931, Mr. Cole's
car parked middle way of block, between Marshall and Clay,
headed south on 32nd Street, at 11 :15 P. M. No lights on car.
Thursday, January 29, Mr. Cole's car parked in front of 409
North 32nd Street, at 10:40 P. }f. Friday, January 30, 1931,
1\ir. Cole's car parked in front of Kitty Robinson's house,
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409 North 32nd Street, at 7:15 P. M. Still parked
page 97 } in the same place at 10 :05 P. M. same date. Saturday, January 31, 19'31, Mr. Cole's car parked in
front of l{itty Robinson's house at 409 North 32nd Street, at
8:30 P. M. Still parked in same plaoo at 10:30 P.M. same
date. That is all.
Q. Mr. Saunders, I notice that there is quite a length of tinie
elapsed between some of your observations of Mr. Cole and "·
Kitty Robinson. vVill you state wheth-er or not you were observing him regularly during the time you have no report;
or were you making no observation of him at that time Y
A. At the time· I have no report I was not working on the
case.
CROSS EXAMINATION.

By Mr. White:
Q. How old are you, Mr. Saunders 7
A. 41 years old.
Q. You have said that ~fr. Cole -came to your place of business on G-overnor Street 7
A. 10 Governor Stre-et.
Q·. For whom did you work on Governor StreetY
A. I worked for C. P. Dean Corporation, manufacturers of
pool and billiard tables and equipment.
Q. What do you do for C. P. Dean Corporation?
A. Manufacture pool Jtnd billiard tables; build
page 98 } them out and out.
Q. You mean by that you are a eabinetmaker 7
A. Yes, sir; have ·been for 27 years.
Q. How long have you been a private detective?
A. About 5 years.
·
Q~ Where did you learn to do private detective workf
A. With Col. Frank Morgan.
Q. Was all of your time taken up at the C. P. Dean Corporation?
.
A. No, sir.
9· Give the court some idea of your experience in doing
private detective work?
A. My most ex:perience is in divorce case, such as this,
shadowing.
Q. Shadowing people 7
A. Yes, sir.
Q. Where did you learn to do that f
A. Through Colone~ Morgan, with him.
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Q. What cases did you have with CoL ~{organ-by the way~
is he a colonel Y
A. I think he goes hy the name of Colonel.
Q. When was your first experience with Col. Morgan and
what did you do Y
·
A. Along about 1926..
Q~ What did you do f
page 99 }- A. The same cases, divorce eases.
Q. That 'vas your first experience in detective
work!
A. Yes, first experience in detective work.
Q. What did he pay you i
A. Who, Col. Morgan 1
Q. Yes, Colonel ~I organ Y
A. Paid ns by the hour.
Q. How much did you get an hour?
A. $1 an hour and dollar an hour for your car.
Q. How many ca.ses have you worked on 1
A. That would be hard to say; I reckon between thirty and
:fifty.
Q. Here, in Richmond¥
A. In Richmond.
Q. How marty have you testified in f
A. As a rule we don't have to testify. The court record
shows for itself.
Q. I asked you how many cases you have testified iu¥
· A. I have testified in spme fifteen or twenty cases.
Q. So, part of your business is to shadow either a man or
a woman in divorce cases and that is the extent of your detective work?
A. Yes; sir.
Q. Have you a license '1
A. Yes, sir.
Q. Your license allo,vs you to do whatf
page 100 ~· A. To investig·ate anywhere in the State of iVirginia.
Q. Did you take out a detective's license 7
A. No, I don't have to take out a detective's license. I
work in the county of Henrico and in the county you don't
have to take out a license. I went to Judge Gnnn for perrmssion; also to the Oommonwealth 's Attorney, Mr. Ratcliffe, and I 'vent to Mr. Frayser.
Q. Who employed you in this case?
A. Col. Frank Morgan.
· Q. What time did your employment begin~
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A. 1926; that 'vas when I was first employed by Col. Morgan.
,. ..
Q. When did your employment in this case begin Y
A. On July 2, 1929.
Q. Has it ended yet f
.A. Sure, it has ended.
Q. vVhen did it end?
A. With him I think it ended along about last September.
Q. ·You mean you got no pay after September f
A. Not from Colonel :hiorgan.
Q. ·. Did you· get any fron1 Mrs. ColeY
.A. Yes, I have.
Q. I asked you when did your employment begin and when
did it end. I mean, wheri w·ere you first employed by anyone
to work on this case and 'vhen did your employpage 101 } ment on this ease end~
·
A. You want to know 'vhen was I first employed
by "the Southern Adjustment Bureau on this caseY
Q. .Answer the question Y
_
. A. I know I was employed on this case twice. I want to
know which you mean, the first or the last time.
Q. When were you first employed by ~Ir. ]\forgan and 'vhen
did your employment under hhn end Y
A. I 'vas employed the 2nd day of July, 1929, and it ended
in September, 1930, as well as I can remember.
Q. How much money did ~ir. ~forgan pay you for your
services?
A. I 'vould have to get the book to look it up; I cannot keep
it in my mind.
Q. I want you to get your book and look it up and see how
much he paid you and g·ive it to the commissioner.-'Vhen
were you employed by ]\.frs. Cole independent of the Bureau 1
A. I was employed along· about the 1st of September by
l\Irs. Cole.
Q. Has your en1ployment through :hfrs. Cole ended 1
A. Yes, sir.
Q. When did it end?
A. It ended in the last part of January.
Q. How much" did she pay you?
Ipage 102 } A. She paid me $47 altogether.
Q. What did you do for the $47?
A. One trip was to Virg·inia Beach and the other trip was
.to Norfolk. $22 for Norfolk and $25 for Virginia Beach and
expenses.
Q. When did you go to Norfolk?
A. That 'vas along in April, I think it was.
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Q. Of this yearf
A. Yes, sir.
Q. What did you go there for?
A. To take the deposition of Mrs. Gardner.
Q. You mean you 'vere emplpyed to go down there to take
the deposition of ~Irs. Gardner Y
A. At the request of ~Ir. Fulton I drove Mrs. Cole to Norfolk.
Q. Did you got Norfolk more than once Y
A. Went to Norfolk only once.
Q. Did Mrs. Cole tell you she wanted yon to shadow her
husbandf
·
A. She did.
Q. If Mr. Cole had already committed adultery, as charged
in the bill, why did yon continue to shadow him?
A. Why, he denied he was going with the woman, Kitty
Robinson. Every time he 'vent there he denied
page 103 ~ going there. ~{rs. Cole called me up and said he
denied the report; said it was untrue; he was
not visiting there. That is why I continued to shadow him,
and when I caught him there I called her over the 'phone, S()
she could see for herself.
Q. Granting· all that .is true, if she was satisfied witb
what she alleged in the bill, 'vhy did she want to keep on
shadowing him 1

By Mr. Fulton: The question is objected to, as calling
for an expression of the witness as to what prompted Mr.
Cole to seek his services.

A. Mrs. Cole will have to answer that; I cannot answer
that.
Q. Did yon encourage the employment T
A. No, I did not.
Q. Do you kno'v ~Iiss l{itty Robinson f
A. Y·es, sir.
Q. ·Do you know her father?
A. I don't know him personally; I I{now of him.
Q. Have you ever been in the house?
A. I never was in the house.
Q. It is not a house of ill fame, is it f
A. Not to my Rnowing.
Q. Do you kno'v a 'voman named Annie Laurie
page 104 ~ Heenan T
A. Yes, sir..
Q. Who is she!
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A. Employed at that time as a stenographer at the Southern Adjustment Bureau, I believe.
Q. She was a stenographer 7
A. Yes, sir.
Q. Who put her up to attempting to make an appointment
to meet Mr. Cole at his apartment Y
A. That part she will have to answer.
Q. Do you kno'v anything about it Y
A. No, sir.
Q. Did you ever hear her discuss it f
A. No, sir.
Q. You mean you never heard it discussed?
A. No, not making appointment to meet Mr. Cole at his
apartment.
·
Q. Was it ever talked over in your presence that it would
be a good thing to get Annie Laurie Heenan to go to his
apartment?
A. No, sir.
Q. Did you ever hear it discussed?
A: Not going to his apartment.
Q. What connection did she have with the Cole caseY
A. She did not have any connection that I know of.
Q. Do you kno'v she tried to go to Mr. Cole's apartment f
A. I do.
page 105 } Q. Who told you that?
A. She did, herself.
Q. Who told her to go over there Y
A. No, one, she went on her own hook.
Q. Is she a detective, too 7
A. She does that work at times.
Q. Then, she did do that kind of work?
A. Yes, for the ·southern Bureau of Investigation.
Q. She goes around as one of the employees of the Southern
Bureau of Investigation and puts herself in a man's apartment and gets him in a compromising position and then one
of the other detectives comes in there and catches him Y
A. She will have to answer that. I don't know.
Q. If she had gone over there would any of you all have
known it?
A. I don't know.
Q. What kind of a woman is she?
A. I don't know.
Q. How long have you known her?
A. About three years.
Q. Where is she now 7
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. A. The last time I knew where she lived I think she lived
on Pine Street.
page 106 ~ Q. Do you know anything about her Y
A. AU I know she lives on Pine Street.
Q. Is she a woman of good reputation¥
A. As far as I know. I hope she is.
Q. Do you think she is woman, of good reputation f
A. I cannot answer that.
Q. Why cannot you answer that?
A. Because any answer I mig·ht make would be my own
opinion.
·
. By Mr. Fulton: The question and the answer thereto is objected to, because it seeks to show that this woman tried to
make an appointment 'vith the defendant and the witness has
stated he has no kno,vledge of the facts inquired about.
·

.

Q. 1\fr. Saunders, 'vhat had you said to Annie Laurie Heenan that made her tell you she had tried to make an appointment with 1\fr. Cole to go to his apartment¥
A. v,r e were in the office the day after the night she went riding with 1\{r. Cole and she told me of the trip to the airport
,with Mr. Cole.
Q. That is all she said Y
A. Yes, sir.
Q. Did she tell you she tried to make an appointment with
1\fr. Cole to go to his apartment?
A. No, she did not. She said she was with Mr. Cole at the
airport at Fort Lee.
page 107 ~ Q. What made her leave 1\{r. Morgan i
A. Mr. Morgan gave up the office at the Travelers Building and I don't reckon he had any use for her.
Q. Is she connected with the Southern Bureau of Investigation no'v i
A. Not to my knowing.
Q. Do you know that if a man had attempted to make an
appointment to g-o to a wnman 's apartment, as this woman did
.Mr. Cole, he would be guilty of a felonyf
A. I do not know anything connected with Annie Heenan
and ~ir. Cole. That is between 1\tlr. Cole and Annie Heenan.
Q. When did you see this Heenan woman last'
.A:.. About three months ago.
Q. Did ·she ever do any work for you?
A. No~ sir, not in the last three months.
Q. Did she do any \Vork for you beyond three months y·

W. Disney Cole v. E. Louise Washer Cole.

97

A. No, she only worked with me ·when I worked for Colonel
]\forgan.
·
Q. You were working for Col. 1\Iorgan when you were working on the Cole case, were you not?
Q. Did you and Annie Heenan ever work together on the
Cole case7
A. Once or twice, I think, we were in the car together.
Q. Who paid your expenses ·when you went to
pag·e 108 } Virginia Beach the first time 1
A. Col. Frank Morgan.
Q. Yon stayed there all nig·ht 1
A. Stayed there all night; registered in the Martha Washingion Hotel.
Q. Who had the photograph, you or Mr. 1\iorgan?
A. Colonel Morgan.
.
Q. Whom did you first show it to 1
A. To the bookkeeper.
Q. When you showed the photograph that you had to the
bookkeeper what remark did he make about the photograph i
A. The bookkeeper said he could not say for sure whether
he was the man or not; he paid little or no attention to the
man.
Q. Did ~fr. Morgan tell the bookkeeper that the photograph
was that of a criminal7
A. No, if anything like that was mentioned I never heard it.
Q. Did you 1nake any such remark, yourself f
A. No, I never made any remark, whatever.
Q. Did you talk to 1\1r. Gardner¥
A. I talked in 1\fr. Gardner's office to him.
Q. What did he tell you~
A. He told us the sa~e thing, practically, as
page 109 ~ the bookkeeper; that he paid little or no attention
to the man; that he could not say whether he was
the man or not.
Q. Did you show him the photograph?
A. He and his wife looked at the photograph at the same
time.
Q. 'Vho told you to go to Virginia Beach~
A. I went there at the request of lVIrs. Cole..
Q. You mean the clefendant's· wife~
,
A. Yes, sir.
Q. What was the reason you went there on the 29th of Au·
gust, 1929?
A. At the request of Mrs. Cole'
Q. For what purpose 1
A. To have Mr. Cole identified.

98

Supreme Court of Apppeals of Virginia.

Q. What was the purpose of Mr. Cole going to Virginia:
Beach to be identified Y
A. To make sure that l1e was the man that registered at thu
hotel.
Q. Did you Irnow that- Mr. Cole was going to be at the hotel?
·
A. Yes, sir.
Q. Did you kno"r the reason he was going to be there T
A. Yes, sir.
Q. Did you also kno'v that 1\fr. Cole had voluntarily gone
down there?
page 110 ~ A. I could not say that I know that; I ·heard ito:
Q. ·Y·ou believe it, did you not Y
A. I a.ssumed he had.
Q. Do you think that if a man had been a guilty party he
would have gone down there and submitted himself for identification Y

By Mr. Fulton: I object to that as calling for the opinion
of the witness and immaterial and irrelevant.
By Mr. White : I want his opinion. He calls himself a detective.
A. Yes, sir.
Q. Do you think he would f
A. I think he would.
Q. Why do yon think he would have done that f
A. Under tl1ose circumstances I think he would have done
it.
'
Q. What were the circumstances that make you think he
would hgve done it?
By Mr. Fulton: The same objection runs through all these
questions.
A. He figured by going down there he would make people'
think he was an innocent man, apparently.
Q. Did you know when he was sitting in there he did not
know he. was being observed?
page 111 ~ A. I could not say. He must have known something. He practically had his face covered up ali
the time with his hand. He must have known something was
going on.
Q. Did you see him sitting between his wife and l1is mother:...
in-law?
A. I saw him sitting on one side of the entrance· to the hotel
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and 1Y[rs. Washer was sitting on the other side, as well as I remember, when we went in the lobby.
Q. Where were you whe;n the fi~t person went out to identify himY
A. In the lobby.
.
-.
Q. Who was the first person that went out to identify himt· ··
A. Miss or Mrs. Louise Pollock.
Q. She did not identify him 1
A. No, she did not identify him.
Q. How many persons passed him to identify him Y
A. I think Mr. and Mrs. Gardner and .the bookkeeper-four
of them altogether.
Q. What happened after all of them had looked at him Y
A. We got in the car and came back to Richmond Y
·
: Q. Don't you know that l\fr. l\forgan went up to ·~Ir. Cole
and apologized and said a very serious mistake had been
made?
page 112} A. No, the only remark Mr. Morgan made to
Mr. Cole was this. Mr. Cole was sitting on the
porch of the hotel, with his hand over his eyes, in tpis manner (indicating), and Mr. 1\forgan said to l\fr. Cole, ''I hope
you won't have any hard feelings between my son, Stuart,
and yourself in this matter.
Q. What did he say before that?
A. What he said before that and after that, I don't know,
but that was what took place -on the porch.
Q. Did you see Mrs. Cole aftC(rwards?
A. Yes, sir.
Q. Was she not crying?
A. Yes, sir.
Q. Why was she crying?
A. She will have to tell you that.
Q. Was. Mrs·. Cole in your carY
A. No, sir, not going down. She came back in the car with
Col. Morgan, Mrs. Washer and myself.
Q. Do you know why she did not come back with her husband?
A. No, I could not answer that question. ·
Q. Did you have any talk with Mrs. Cole before. you went
down there?
A. No, I did not.
Q. Did Mr. Morgan?
A. Yes, I think Mrs. Cole and Mrs; Washer
page 113 }- came to the office.
Q. Are you still shadowing Mr. ColeY
A. No, sir.
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Q. What did you charge each night that you shadowed him
or attempted to shadow him~
A. I did not charge it by the night. Mrs. Gole had really
asked me to take it as reasonable as possible; that she was not
able to pay a man to shadow Mr. Cole reg'Ularly. I told her
I would check J\!Ir. Cole whenever I had the opportunity to do
so and ·would make my charge as reasonable as possible
Q. Has she paid you~
A. She has paid me all but $53.
Q. You said she paid you $47 f
A.- Yes, sir, she paj.d me $47 and owes me $53.
Q. What did you charg-e her for~
A. The report I have given in.
Q. How much money has lVIrs·. Cole paid you, herself f
A. J\!Irs. Cole bas actually paid me $47 and owes me $53
to date.
Q. ·Yon don't know how much the Bureau paid you?
A. No, I think between $30 and $40. I could hot say exactly.
Q. Have you told the court all you know about the matterY
A. Yes, as far as I kno\v.
page 114 ~ Q. With all your shadowing and observation,
going on for several months, you are not able· to
say that Mr. Cole ever committed any adultery with anybody,
are youf
.-. .A. No more than what the registration card shows.
Q·. Tha.t is all you know about it~
A. Yes, sir.
Q. Have you been able t'o observe, during all of your
shadowing· of Mr. Cole, the gentlemanly way he has behaved
towards his wife when he was with herf
A. I have never seen lVIr. and Mrs·. Cole together, only in
a lawyer's office.
Q. Did you know his wife had left him f
-A. Yes, sir.
Q. You knew that 1
A. Yes, sir.
Q. Who told you that?
A. Col. Frank l\forgan told me that.
Q. Told you that she had left him f
A.· Yes, sir.
Q. Did he tell you ho\v Mr. Cole had treated his wife before she left him f
A. No; he did not.

By 'Afr:· Fulton : The question and answer made by the witnes-s as to what Col. Morgan told him about the separation is

W. Disney Cole v. E. Louise Washer Cole.

101

objected to, as irrelevant and immaterial and is
page 11.5 } moved to be stricken out.
RE-DIR.ECT EXAMINATION.

By Mr. Fulton:
Q. You were asked by counsel for the defendant if you
were reading from a book-I will ask you to state if that
book you read from was a book made in your own llandwriting and the entries made at the time or shortly after the timb
you made the observations testified to7
A. The book is in my own handwriting and was made at
the times I have testified to.
Q. You mean when you saw the occurrence yo11 made a reeord of itT
A. Made a record of it the same night I sa:w it.
And further this deponent saith not.
By consent of counsel the signature of the witness is waived.
NOTE :-At this point the further taking of depositions
in this matter is adjourned to June 8th, 1931, at 11 o'clock
A.M.

ALLEN G. COLLINS, Commissioner.
page 116}

~Iet

Office of 1\L J. Fulton, Esq.,
1\{utual Building, Richmond, Va.
June 8, 1931.

pursuant to adjournment.

Present: ~rhe plaintiff in person; M. J. Fulton, Esq., Conn··
sel for Plaintiff; David Meade White, C'ounsel for Defendant;
the Defendant in person.
FRANK: l\fORGAN,
.a witness of lawful age, being first duly sworn, deposes and
says as follo,vs:
.
DIR,ECT EXAMINATION.
By Mr. Fulton:
.
Q, l\1:1'. 1\{organ, state your name, residence and what business were .you engaged in in the fall of 1929 and prior thereto.
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A. My name is Frank Morgan; my address is 1612 Confederate Avenue, Richmond, Va. ~Iy business at tha~ time was
investigator and president of the Southern Bureau of Investigation.
Q. Where was the office of the Southern Bureau of Investigation Y
A. Travelers Building, Richmond, .va.
Q. Did you have in your employ at that time a man by the
name of Albert L. Saunders as one of your inves. page 117 ~ tigators Y
A. Yes, sir.
Q. Will you state whether or ·not you were employed and
requested by the plaintiff, ~{rs. E. Louise Washer Cole, to observe the movements of lVIr. W. Disney Cole, the defendant,
and, if so, when were you employed'
A. Mrs. Cole came to my office on J nne 22,. 1929. She engaged our services to cover Mr. Gole and stated that she had
every reason to believe that he was running with a womanlet me see my memorandumBy Mr.· White: I object to Mr. Morgan reading out of a
book or repeating any statement made to him.
A. I have to take it out of the minutes of my book. That
is the only way I can do it. I caru1ot remember things for two
years.
Q. Is that the book you were looking a.t as a memorandum
made by you at the time of your employment Y
A. This book is what we call a blotter. It gives day by day
the business ·coming in the office.
By lVIr. White: I object to its introduction, or· any statement
from it.
Q. Will yon state pursuant to the instructions of Mrs. Cole
whether or not you did make any observations of Mr. Cole,
or had them made, and, if so, by whom?
A. As soon as 1\tirs. Cole left the office I called
page 118 ~ for Mr. Saunders and turned the case over to him,. ·
instructing him to cover Mr. Cole and report to
the office, giving details of his time and expenses on each case,
and how long he worked on that particular case at that particular time.
Q. I will ask you to state if you, yourself, made any personal observation, or, as you say, covered Mr~ Oole youryelff
A. At that time I had anotlier very big case which was
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taking my personal attention, and I left the matter entirely
to Mr. Saunders, with the exception of two particular occasions. One ~Irs. Cole came to the office on, I believe, July
2nd and handed me a newspaper showing that Mr. and Mrs.
Cole had registered at the Martha Washington Hotel ~t.· Vir-.
ginia Beach. That evening about 6 P. M., in comp~y with
Mr. Saunders, I proceeded to Virginia Beach, arriving there
late in the evening'. I am not sure as to what hour. . Entering· the hotel, I asked to see the Manager. I was directed to
his private offic.e. I then asked him if ]l!r. and Mrs. Cole,
whose names W·ere in the paper I handed him, had stayed at
his hotel. He excused himself and went and got the hotel reg. ister and came back, and then said, yes, they had registered
on the date mentioned therein and had oooupied
page 119 } the room, which I will mention directly: I asked
him if he would recognize the parties from a photograph of 1\{r. and Mrs. Cole. The register was a book, written up. He then informed me that registration was made by
each person on a card, which I asked him to produce. He
did so.
Q. I here hand you a card and ask you to look at that card
and state whether that is the card he handed you and gave
you?

By Mr. White: We object to the introduction of the card.
A. Yes, that is the card. .
Q. The card referred to is the card introduced at the deposition of Albert L . .Saunders and marked ''Ex. A. L. S.
No. 1 "!
A. I asked him if this was the signature of the guest writ-:ten by the· guest on his ca.rd, and he said, yes. I then
asked the question whose address was this that was written
in pencil and who wrote it. He said that the guest had not
put it there.
Q. Who was the man named thereon-you say guest Y
A. 1\t[r. Cole.
By Mr. "\Vhite :
Q. Did he mention guest or ColeY
A. Cole.
page 120 }

By Mr. White: I object to anything the manager said to Mr. Morgan.
By Mr. Fulton :
·Q. Go ahead?
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·A. He said that this address was entered by the clerk,
who. asked l\{r. Cole for the address. I then produced two
photographs from my brief case, one of }!r. Cole and one
of Kitty Jane Robinson. I handed them to him. He said
that he thought that Mr. Cole had been at the hotel, but he
could .. not recognize. During this conversation the Manager's wife (I can't recall her name) was present. She, in
turn, looked at the photograph and statedBy Mr. White (interposing·): I object to anything she
stated.
Witness. continues: She stated that 'vas positively the gentleman 'vho had been wfth a lady, registered as l\{r. and l\{rs.
W. D. Cole at their hotel. I asked her the question as to
why she remembered Mr,. Cole and she stated because her attention l1ad been drawn to them, as they looked like a newly
wedded couple.
By l\{r. White: I move that the whole of the answer be
stricken out.
Q. lVIr. Morgan, what did you next do 1
A. I returned to Richmond and reported to
·page 121 ~ l\{rs. Cole.
Q. "\Vhen did you do that?
A. I believe it was-I am not quite sure whether that was
the mon1ing of the 3rd or the morning of the 4th. I am not
quite sure, but I remained at the hotel that night. The -register at the hotel will sho'v the date I was there. I left there
·ef:trly in the morning; drove directly to Richmond; called up
Mrs. Cole and reported to her immediately.
. Q. What was the next connection you had with this matter¥
A. The next connection was that 1\{rs. Cole came to the office and said that Mr. Cole was not satisfied and he 'visli.ed
to go down there and be personally identified. I arranged
with her to n1eet her at the hotel, taking Saunders with me.
We met her, I believe it was in the neighborhood of 2 o'clock,
on Aug·ust 29th.
Q. What happened 'vhen you arrived at the hotel?
A. vVe met Mrs. Cole; 'vent to the manager's · office; explained to hin1 a.nd his wife what we were there for, and
Mr. Cole was sitting in the lobby, with his hand over his face.
Q. What \Vas clone with reference to making an observation of him?
.

W~

Disn~y
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A. The ~[anager could not identify Mr. Cole;but his wife
went out and observed him·. Mr. Cole later moved on the
veranda of the hotel, where she got a better look and there
made a positive identification of him.
page 1.22 r Q. What other connection, if any, did.you have
with·· this matterf. How long did you continue
your. observa.tion of ~fr. ColeY
A. I can tell you that by n1y books. ' That is ·the· only possible way iu the world I could do it. (Witness here.refers to
a paper 'vhich he said is a part of his book). This case, as
far. as I was concerned, ·was closed on the 24th of August,
192~
.
.
Q. Did you report to ~Irs. ·Cole the result of the investigation made by you, as well· as by Mr. Saunders, :your employee1
·
A. Yes, I did;
CROSS EXAJYIINA.TION.

·By 1\tir. White:
Q. l\fr. lVIorgan, how long have you been engaged in the
work as an investigator f
·
A. I am not quite sure, but I would say thirty yea:rs. Q. \Vhat is the difference between that .and what is commonly called a detective'
A. Well, I don't kno'v; we call ourselves investigators.
When I was in the Government and Army Intelligence Bureau, we always called ourselves investigators. Detectives
are better kno'vn as people connected with the police· departments.
· ·
·
Q. Did you take out a license t
page 123 } A.. I did at that time.
Q. What kind of license· did you have?
A. I had a license to run a private detective ag·ency; as
the Southern Bureau of Investigation.
Q. You operated under license to do 'detective work!
·A. Yes, sir.
Q. How much 1noney has l\1rs. Cole paid you for what you
did? .
·A. The entire amount pa.id to the Southern Bureau of Investigation (not to n1e personally) was $1~9.24. .
Q. Is the Southern Bureau of Investig·ation a corpo·rlttion?
A. It was, yes.
Q. Is it still in exif:!tence f
· A. I· don't know; I don't think so. ·I resigned in May 1930.
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Q. Does that $189.24 cover the whole item of costs due by
Mrs. ColeY
A. To the Southern Bureau of Investigation.
Q. Does she owe you anything individually1
A. No, sir.
Q. Does she owe Mr. Saunders anything?
A. I don't know. As I say,I am .telling, as near as possible, from the books of the Company that last charge that
was made against her. It is dated August 24th, folio 11,
$11.52.
, Q. What was the occasion of both you and Mr.. Saun4ers
going to Virginia Beach?
.
A. It is usual on investigations of that sort
page 124 ~ to always have a witness.
Q. Did Saunders go down as a witness, or as a
guest¥
A. I went as President of the Company, and Saunders
went along, as my employee, as a witness.
Q. A witness of 'vhat Y
A. A witness to whatever took place We always consider, and when I was in the Government service, we always
went in pairs, so one person 'vould have corroborative statem~nts of what took place.
Q. Where did you get the photograph that you took w~th
you?
·. A. From 1\{rs. Cole.
.
· Q. vVhen you showed that photograph at the 1\fartha Washington Hotel did you make any statement that the man was a
criminal.
A. Certainly not, sir.
Q. Did you disclose what you were trying to locate him
for?
A. Yes; that is always proper.
Q. "\Vhat did you tell him?
A. I told him, after showing him the paragraph in the
paper, that I was looking up this gentlemen to see if he had
registered and really stayed with a woman at the hotel, for
the purpose of proceedings.
Q. Did you go down on August 29thf
page 125 ~ A. I did.
Q. "\Vhat was the occasion of Mr. Saunders
going on that day?
A. I took him along· wfth me.
Q. Did you know that 1\fr. Cole 'vas going to be there'!
A, I was so told bv 1\frs. Cole.
. Q. 'Vhat did Mrs. Cole tell you, exactly, what her husba~d
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had offered to do with reference to going anywhere she wanted.:
him to goY
A. It is a long time ago to give you that by memory; but,
as near as I remember, she said that Mr. Cole was not satisfied with the statement that had ·been made and wished to
go down there in person, so he could be identified in person.
That is as near as my memory will carry.
Q. You were led to believe Mr. Cole was willing to lend
himself to identification at any plaoo Y
A. At that particular place. I would not say any place.
Q. Did J\IIrs. Cole ask you to go downY
·
A. Yes, sir.
Q. Do you know J\IIrs. Washer f
A. Yes, sir..
Q. She went along, too f
A. We met Mrs. Cole and Atirs. Washer at the hotel and I
drove them back to Richmond. They came back in
page 126 ~ my car.
Q. Where were you when Mr. Cole and Mrs.
Cole and ~frs. Washer entered the hotel?
A. I had not arrived.
Q. They got tlwre before you did f
A. I believe they did.
Q. Did you know Mr. Cole before you went down to Vir.ginia Beach f
A. I have seen him; I could not say I knew him.
· Q. Do you know 1\IIrs·. Washer¥
A. Yes, sir.
Q. Did· you see J\IIrs. Washer at the hotel when you got
thereY
·
· A. I believe I did, yes.
Q. Where was she sitting f
A. As well as I remember, Mrs. Washer and Mrs. Cole were
sitting in the lobby; though I am a little hazy.
, Q. Where did you go and to whom did you report when
·you got to the hotel f
·
, A. She g·ot up and spoke to me, and we went in the Mana,ger's office right away.
Q. What transpired when you went in there?
A. I went in the :hfanager 's office and told him what I was
there for.
Q. Did you tell him where the man was sittingY
A. Yes, I told him the man was sitting in the lobb)'.
Q. 1vfr. Cole did not know what was going on
.page 127 ~ in the Manager's office f
A. No, I presume not.
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:~. Q. Who went out first to look at him!

A. The Manag·er, I believe.
Q. What report did he make when he came back Y
A. He said he was not prepared to identify Mr. Cole.
.Q. Did Mrs. Cole hear him make that statement Y
A. I am not sure whether she did or not.
~ Q; Who was the next one who 'vent out Y
..' A. The Manager's 'vife. She came back and said Mr. Cole
had his hand over his face· and she could not very well see
him. Several others-the lady clerk at the hotelQ. 1\Hss Pollock?
A. I had talked to her previously. She said there were so
many coming and going she could not say who was there.
Q- Did a man named Downing go out and look at him Y
A. As well as I remember him, he was the bookkeeper and
went on at night. I knew him several years before.
· Q. D·o you know .wha.t he said about identifying Mr. Cole'l
A. I don't know.
.: Q. You have not seen the affidavit he made!
A. No, sir.
Q. Do you know how n1any persons went by and observed
Mr. Cole in the lobby7
A. }fight have been hundreds. The only ones
·page 128 ~ I was interested in was the Manager and his wife.
Q. Miss Pollock!
A. I don't know that I was. I was not interested in her.
She had already said she could not identify him.
. Q. Who had she told she could not identify him'Y
· .. A. She told me on a previous occasion, when I had the photograph, they had so many guests she could not identify him.
Q; After all the persons had looked at Mr. Cole while he
was sitting in the lobby what did you do Y
A.· I went out. and talked to Mr. Cole on the veranda, if I
remember rightly.
Q. Did you not tell Mr. Cole a very grave mistake had
been _made and you were sorry?
·· A. ·No, I told him I was sorry he had given us the trouble
to come dqwn there to identify him, and sorry he had done
it for _himself. ·I always try to be pleasant and to be a 'gentleman.
Q. What ,did you say to himf
A. I think I have stated it correctly.
Q. ·:You would not undertake to state, word for word, what
:you said a year and' a half ago? .
. .. .
.
A. No, I would not; but I told him I 'vas sorry he had giveh
.
.
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us the trouble to come down there, and sorry he had given
himself the trouble to come down there to the identified.
Q. If you told him. that you must not have been
page 129 } satisfied?
A. I said "being- identified". I did not say he
was not identified.
Q. Did you know ~Ir. Cole had gone ·there to submit himself for observation f
A. Yes, sir.
Q. Did it make any impression on your mind,· a man having done this 1
A. I thought he had a pretty good nerve.
Q. Did it not indicate to you that he was innocent?
A. No, I don't think so.
Q. You think if he had been guilty he would have gone
there, anyway 7
A. I think a man has a pretty good nerve to do that.
Q. He did not know what was going on 1
A. Oh, yes, I mean he did it for that purpose. He must
have known.
Q. Where was J\{r. Cole when you talked to him, Mr. Mor· ...
gan,- at the Martha \V ashington Hotel1
A. As near as I remember, he was sitting on the veranda
as you went in. As you know, there is a veranda and he· was
sitting· out there.
Q. Did you tell him out there on the veranda that a terrible
mistake had been made?
A. I did not.
Q. Did you use the word mistake at all?
page 130 ~ A. Not 'vithin my memory.
Q. Did you ever submit the card that has been
introduced in evidence to anybody that calls himself a handwriting expert?
A. No, we talked the question over with J\irs. Cole as to
~~ubmitting· it to a handwriting expert and I told her I would
he glad to take it to Washington and submit it to a handwriting expert.• a friend of mine, who was at the Treasury
Department. Then she decided it would be too costly.
Q. Was that the reason it was not sub1nitted 1
A. I presume so.
Q What did you ten ~fr. Cole ahout that 'vhile you were at
Virginia Beach that day?
A. About ·what?
Q. About the handwriting· expert 1
A. I don't remember ever mentioning any }J.andwriting ex·
pert to him.
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Q. Have you any children-have you a sont
A. I have.
Q. Why did you mention your son, if you did mention him,
while you ·were talking· to lVIr. Cole?
A. I don't know; in ordinary conversation, if I mentioned
him. I don't remember mentioning him, but if I did it was an
ordinary conversation.
Q. vVho is your son?
page 131 t A. Stuart A. Morgan, of the Laburnum Realty
Corporation.
Q. Did you tell ~Ir. Cole you had a son engaged in the real
estate business?
A. I mig·ht have; I don't know.
Q. Did you say to Mr. Cole that you hoped he would have
no ill feeling against your son because of anything that had
happened that day at the Martha vVashington Hotel, or words
to that effect!
A. I don't see how I could have said such a thing, because
I did not know that Mr. Cole knew my son.
Q. Do you deny you said it?
A. I don't believe I did; at least, I don't retnember it.
Q. Did you see 1\frs. Cole after the parties had looked at
Mr. Cole?
A. Yes, sir.
Q. What was she crying about?
A. I did not kno'v she was crying. I never saw her crying.
She went back with ·me in the car; she and Mrs. Washer.
Q. vVhat did ~Irs. vVasher do 1
A. I don't kno'v; I did ·not pay any attention to her. I
was driving the car, I think, if I am not mistaken.
Q. In whose possession has this card been ever since it was
obtained by you!
A. It was in my possession, absolutely, locked up with the
papers, until turned over to Mr. Fulton. It wa:-;
page 132 ~ attached to a report.
~ Do you know who .wrote the name on the
card that has been introduced in evidence as "Exhibit 1 ", of
your own personal knowledge 1
A. No, sir, I do not.
Q. wlr. ~{organ, have you not had a great deal of experience in investigating or detective work, or whatever you
mav ~an it~
A. They say so, yes.
Q. Who says so?
A. Different prominent lawyers, Senators and Congress-
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men and high officials, both of this Government and foreign
governments, etc.
Q. I want you to answer this, if Mrs. Cole was satisfied·
that her husband had committed aultery at the Martha Washing-ton Hotel, as charged in the bill, why did she continue yourcompany in her employment as detectives?
By :hfr. Fulton: The question is objected to, as irrelevant,
immaterial and calling for the opinion or conclusion of the
witness and not for any statement of fact.
By 1\fr. White: That is what I want, your opinion.
Witness: A. You want my opinion.
By J\~Ir. White :
Q. No, I want you to answer that question; I don't want
you to read from any sheet either.
page 133 ~ A. The last charge on my book is the 24th of
August.
Q. Is .Mr. Saunders connected with that Company?
A. He was at that time, sir, and he was when I left. I don't
know what he is doing. I have not been in any communication with any of them, whatever, since May 1930, and just
'vhat he did on outside cases, or other cases, after that date
with referenc-e to this particular case, I don't know.
Q. "\Vhen did you sever your connection with the Southern
Bureau of Investig·ation?
A. I resigned and got out of that Company in May. I actually did not have very much to do with it during the year
1930.
Q. You got out in 19301
A. Yes; I had other connections 'vhich prevented me from
being closely connected with anything else.
Q. Did you kno'v that Mr. Saunders was retained by Mrs.
Cole on this case after the visit to Virginia Beach?
A. Of my own knowledge, no. I have heard so.
Q. From whom did you hear it?
A. I heard it from J\~Ir. Saunders.
Q. Mr,, l\{organ, do you know a woman named Heenan f
A. Yes, sir.
Q. vVho is she?
A. Mrs. Heenan was employed as my secretary
page 134 }- and stenographer during part of the time. I was
with the ·Company, and practically most of the
time. She was employed by me previous to Saunders ever
being connected with the Company, when I was up in the
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G-race American building, and is a very able girl, as far as
I know.
Q. Is she one of the operators?
_A. No, she -is not an operator. She was the Secretary dur-ing my period.
Q. Was she connected with the Southern Bureau of Inves-tigation in the fall of 19291
A. Yes, sir.
·
.• -Q'. Were you tl1ere at that time, too Y
A. The fall of 1929, yes. I always modify that to say that
I 'vas in and out. I was acting as President and signing
checks and that kind of work; but _I was not really active.
Q. Who sugg·ested that ~Iiss Heenan attempt to make an
engagement with 1\fr. Cole at 1\tir. Cole's apartment Y
By 1\fr. Fulton The question is objected to as irrelevant
and immaterial and as assumiug that some one had made
such .a suggestiou, a fact that has not been testified to hy
this witness.
A. It is entirely foreign to me.
Q. Did you ever hear that she had attempted such a thing t
A. No, sir. Mrs. Heenan, as far as I know, was
page 135 } an excessively nice, 'veil behaved little woman.
She did my work very satisfactorily, and I never
knew her to do anything which was in any way out of the
way. Of course, I was not with her all the time. I knew her
and her husband both. Her husband worked for me a.t one
time as an operator.
Q. Did you ever hear 1\fiss Heenan say she was going ove1·
there to try to make an appointment with him Y
A. No, sir, because I would not have stood for it, if she
had.
Q. Did you ever hear Mr. Saunders say that she had told
him she 'vas going to do it Y
A. No, sir, I would not have permitted him to do it if he
had mentioned it.
Q. If she called 1\fr. Cole up at night at Mr. ·Cole's apart~
ment and talked with Mr. Cole and made out like she was a
girl -·about the town and wanted to come over to visit him
and }\!fr. CO'le had consented and she had gone over would
anybody at the Bureau have known about it when she 'vent 1
By Mr. Fulton I object to the queston as irrelevant and
immaterial and as acts or conduct between other parties.
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A. I would say no .. Her duties were over a.t 5 o'clock in
the evening. She was not an operator. What she
pag·e 136 ~ did during her own time was none of my business, or any of the Bureau's business.
Q. Yon say Miss Heenan is a woman of good repute Y
A. As far as I know, excellent.
Q. Assuming as a fact that she did call Mr. Cole at his
apartment on more than one occasion and attempted to make
an appointment with him for the purpose of visiting him at
his .apartment, what would you say?
By Mr. Fulton: I object to that as calling for the opinion
of the witness and as irrelevnat and immaterial.

A. I would be very greatly surprised.
Q. When did J\!Irs. Heenan leave the Bureau 7
A. I don't know; she was still employed after I left entirely. She was still there.
Q. Did you ever work any female operators in connection
with divoree cases Y
A. On one case only; one other one.
Q. How 'vas that worked¥
. A. That was a case here. I worked one on a case here in
South Richmond. She came from the Burns Detective
Agency, and I employed her to work that case only; a case
of a ·Mr. Smith.
'
By l\:fr. Fulton: These questions and answers and all similar ones objected to as irrelevant and immaterial.
page 137 ~

Q. In tha·t case you have mentioned did the
woman try to make an appointment with the 1nari ·~
A. No, indeed.
Q. Mr. l\1organ, did you ever know a woman named Ethel
Derry?
.
·
A. Not to my knowledge. I never heard of her.
Q. Did any· Derry woman ever work at the Bureau, and
when I say Derry, I mean by that name 1
·.
A. No, sir.
Q. What wa·s your official connection with the Bureau 7
A. President.
Q. Did you orgauize the Company f
A. I did.
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Q. What was the name of this female operator that you
mentioned awhile ago 7
. A. I was just trying to recall it. I can't recall her first
name; but, if I remember right, her name was Amons, something Amons; I don't know.
Q. Do you know where she is now Y
A. No, sir.
Q. She was not a stenographer, was she¥
-~ ~ A. No, sir.·
Q. You said Mrs. Heenan was a stenographer, and your
stenographer?
A. Yes, sir.
·
Q. Where did she 'vork before she went with
page 138 ~ you'
A. As well as I remember, she came from a box
factory. I am not sure where; but she came from a box
factory, as a stenographer there.
,Q. What box factoryY
A. I don't remember. It 'vas somewhere down in the
lower end of Richmond, but I can't remember the name.
Q. Have you anything in your files that will give us that
information?
A. I think that is doubtful; but she could give you all that
information.
.. Q. Do you know where we can find herf
.
A. I did have her address, but I don't know just where it
is. She lives with her mother and her brother, 1 believe,
works at the Chesapeake & Ohio roundhouse. I have somewere her address, but I could not tell you where it is.
·· Q. Has Mrs~ Cole paid the Bureau the $189.247
A. It is receipted in this file.
Q. When was that paidY
A. It ""as entire~y paid up on September 25th, 'vith the exception of $11.78, which was paid later. There was a balance
of $11.78 on Septmnber 25, 1929. I am just taking this information from a ledger sheet which I have.
·
Q. Did you know ~irs. Cole before she came to
page 139 ~ see you in this case. f
A. I never sa'v her in mv life before.
·Q. Had she left her husband when she came to see you T
A. I could not tell you.
Q...Did you ask her Y
A.. I don't remember even asking her.
Q. You know she came in to consult you about domestic
troubles, do you notY
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A. Yes, sir.
.
.
Q. you are a detective C?f experience 1
~. Yes, sir.
Q. Did you ask her whether she '\Vas living with her husband?
~. I know it is illegal if you get evidence of whether she
lives with her husband. She gave me her address.
Q. What address did she give you 1
~. The addres-s she gave me was 2403 Third Avenue.
Q. What date was that given?
A. 22nd of June, 1929.
Q. What did Mrs. Cole tell you when she came to see you
on that date?
~- She told me she wanted me to check up Mr. Cole and
gave me the nan1e of Miss J{itty Jane Robinson as having
been the ~irl she suspected his running· with.
page 140 ~ Q. Did she tell you where Miss Robinson
worked?
A. She gave me this description.
Q·. Don't bother about the description f
A. I just want to get them to separate the one from the
other woman; J(itty Jane Rob.inson (correct Mornie B. Robinson) ; that with the description, blue eyes, &c., living with her
father a.t 409 North 32nd Street; telephone number Madison 2936.
Q. Did she tell you where Miss Robinson worked?
A. Yes, she said she worked at the Epes-Fitzgerald Paper
Company.
Q. Did you kno'v that Mrs. Cole's husband also worked
there!
A. Yes, sir.
Q. Mr.l\£organ, did you ever know ~!iss Roberta L. Derryf
A. Yes, sir.
Q. How did you happen to know her 7
~. I met her through Mr. Saunders. She and Mr. Saunders used to do a good deal of work together.
Q. 'Did she ever work as an operator foT the Southern In-vestiga.tion Bureau?
A. She went with l.Ir. Saunders on several occasions, and
we paid her· for her time on different cases.
Q. Where is she now Y
A. I don't know.
·page 141 ~ · Q. Was she employed to work on a divorce
case?
A. I really could not tell where she 'vas employed at that
time.
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Q. I mean, did you employ her on any case 7

.a.

I did not put her on a case.
Q. Did you not just tell us you put her on a caseY
.A. No, I said she was taken with him by :Mr. Saunders on
several occasions and the Bureau paid her for her time.
Q. What has she done, or did she do, that the Bureau should
pay her for her time?
A. They went in pairs, if you understand what that means.
Q. Went in pairs on what case?
A . .Any case.
Q. When y~u did pay her was she paid for time she put
:on·-a divorce caseY
A. I don't ·remember. I cannot tell you. We have so many
cases. No, I think she was working on a murder case.
Q. Do you know whether ~Ir. and Mrs. Cole are living together nowY
A. I do not.
Q. Of your own knowledge, do you know whether Mr. Cole
has ever· committed adultery, or riot?
A. No, I cannot answer that question.
page 142

~

RE-DIRECT EXAMINATION.

By Mr. Fulton:
Q. Mr. Morgan, is that the same card that yon delivered
to me and is it in the same condition now as it was when you
delivered it to me, with the exception that it now has written on it, ''Ex. A. L. S. No.1 (L. D. B., identification) "Y
A. Yes, sir. I would like, Mr. Fulton, to add this letter
which I wrote to the Cavalier Hotel and their reply, which
you hold in your file. It was left out in sending in my other
papers.
By Mr. White: I object to the introduction of both of the
letter.s. The best evidence is the writer of the letters.
NOTE: The witness here introduces two letters, one dated
July 12, 1929, addressed to Cavalier Hotel, Virginia Beach,
;va., and a letter dated July 23, 1929, addressed to the Southern Bureau of Investigation, Travelers Building, Richrp.ond,
Va., attention of }tfr. Frank Morgan, which are now offered in
·evidence .and marked for identification, uEx;. F. M. No.1,
-and "Ex;. F. M. No. 2".
NOTE: "Ex. F. !L No. 1" reads as follows:
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. "July 12, !929... :.
"The Cavalier Hotel,
Virginia Beach, V a.
page 143 }

''Gentlemen~

Mr. W. D. Cole or Mr. W. Disney Cole was
registered at your hotel during the Convention of tne Nirginia-Carolina Paper Trade Association on June 6th and 7th
and probably up to the 8th, 1929.
Will you kindly let us know when he checked out and at
what time of morning or evening.
·
Yo~r immediate attention to this will be appreciated.
Very truly yours,

·souTHERN BUREAU OF INVESTIGATION, INC.
NOTE: "Ex. F. M. No.2" reads as follows:
''The Cavalier,
Beach,
:Virginia.

~Virginia

July 23, 1929.
'' Soutl1ern Bureau of Investigation, Inc.
Travelers Building,
Richmond, Virginia.
Attention: 1\ir. Frank Morgan
Dear Sirs;
Your favor of the 12th instance.
We •beg to advise that 1\Ir. W. D. Cole arrived with us fo.r
luncheon .June 6th and left after luncheon on J nne 8th. ·
Trusting this will give you the information desired, we
are,
Yours very truly,
H. J. PEKI{E, Auditor.''
.

.

Q. lVIr. l\forgan, did you, in your investigation of this matter, visit the Cavalier Hotel and ascertain whether or not Mr".
W. D. Cole was registered on and at that hotel on June 6,
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1929, and, if so, did you ascertain when he registered at
that hotel, or left itY
A. Yes, sir.
·
Q. Will you please state what you -examined
page 144 ~ and what information you obtained Y
A. I went to the hotel and examined the regis-

ter•
. :Q. What did that showY
A. The register showed exactly the details which are in
that file, which is a copy taken from the register.
: Q. State what ·your examination showed,
A. He registered at lunch time, on June 6, 1929, and left
at lu~ch .time on June 8, 1929.
RE-CROSS

EXA~IINATION.

By Mr. White:
. Q. Mr. Morg·an, who was with you when you went up to
the Cavalier Hotel!
A. I drove up in the car. Saunders was with me. I got
out of the car and went in the hotel by myself.
. Q. Did Saunders go up there with you?
. A. No, he remained in the -car.
Q. I mean, did he go up with you to the hotel or did he
remain in the car 1
A. He remained in the car.
And further this deponent saith not.
By consent of counsel the signature of the witness is
waived.
~

WILLIAM A. ROSE,
a witness of lawful age, being first duly sworn,
deposes and says as follows:

page 145

DIREOT EXAMINATION.
By 1\tlr. Fulton :
Q. Please state your name, your residence, and your busi-

ness?
A. William A. Rose ; 2705 Second Avenue, Richmond, -;va. ;
Secretary and Treasurer B. W. Wilson Paper C'ompany.
. Q. What relation are you to the Complainant, Mrs. E. Louise Washer ColeY
A. Brother-in-law.
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Q. Are you. acquainted w:ith the Defendant, Mr. W. Dis.
ney ColeY
A. Yes, sir.
Q. I will ask you to state if· you, in the Spring of 1930,
w~re present at a Qopversation at which Mr. A. L. Saun~er~
was present and if you s.aw at that time :1\Ir. Cole and where
you saw him, and what conversation was had Y
A. That afternoon, it was night, at least, in August Mrs.
Cole asked me to drive her, to carry her to the place she
wanted to go, and I carried her over in front of Miss Kitty
Robinson's house. We parked the car there and there is
where we met Mr. Saunders, and Mrs. ·Cole and Mr. .Saunders got out of the car, which left Mrs. Washer
page 146 ~in the car. Sl1e went along with us. Later Mrs.
·
Cole and Mr . .Saunders came back to the car and
got in and we drove to the corner, that is where the street
cars run. The street cars run on, I forget the name of the
street; anyhow, at the corner where Mr. Cole was crossing.
I pulled up to the curb on the opposite side of the street and
~Ir. Cole came up in the car, and the only thing that Mr. Cole
said, that I know of, was that he had been watching Mr. Saunders for the last two or three hours.
Q. How far was this from Kitty Robinson's house Y
A. We were parked in front of her house and the conversation took place on the corner, on the south corner.
0. In ·the same blockY
A. No, we. met Mr. Cole at the corner; I crossed over the
street and parked on the other side of the street.
Q. What part of the block is Kitty Rotbinson's house in
on that blockY
A. I would say four or five doors from the corner.
Q. This conversation occurred four or five doors, plus the
width of the cross street, from Kitty Robinson's resiaence f
A. Yes, sir.
Q. When Mr. Cole came up, when you first observed him,
which way was he going with reference to l{itty Robinson's
house, from it or to it Y
page 147 ~ A. From it.
Q. Ho\v far was he from Kitty Robinson's
house when you first observed him Y
A. Coming· across the street from the corner on the side
she was on, he was going straight across the street and I
drove my car and met him on the opposite side.
Q. Ho'v far was Kitty Robinson's house from Mr. Cole's
apartment, or house, at that time?
A. He was living on Third Avenue, Highland Park.
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:-Q. About how many blocks 'vere they from each other, or
what distance Y
A. To get a.t it definitely, I imagine it was about two miles
through· there.
_. Q. His statement was that he had been watching Mr. f::;aunders for the last two or three hours Y
A~ Yes; that is -right.·
· · Q.··What time in the night was this?
.4· 'It was some time after 11! o'clock.
_···Q. 11 P. M.T
A. Yes, 11 P. }.{.
.
Q. How- long had you been out there in the car from the
time you -arrived and let Mrs. Cole out in front of Kitty Robinson's house-:-how long had you been waiting there Y
.
A. I would say around three-quarters of an
page 148 ~ hour· or an hour.
Q. Have you ever seen Mr. Cole out driving
with Kitty Jane Robinson Y
A. Once.
Q. When was- that and where? Tell all you saw; what
YOU didY
· A. In the fall. of 1930-we generally go out riding on Sunday afternoon and I was in my car, with my wife and two
children and Mrs. Cole and Mrs. Washer, and just north of
the Glenwood Golf Course, on the Craigton Road, I came over
the Harvey Road and cut through to Glenwood Golf Course,
and just as I turned off the road that cuts through into the
Craigton R.oad Mr. Cole and Miss Robinson passed us in a
car. I drove up a little further to the railroad, where the
railroad used to go through there, and backed back and I
follo,ved Mr. •Cole all the way through Craigton Road to the
Ohickahominy and he left me at Gaine 's Mill.
Q. Were Mr. and Mrs. Cole living together at that time f
A. No, sir.
Q. What time Sunday afternoon was that, what hourY
A. I would say around 3 o'clock.
.
Q. What kind of car was Mr. Cole drivingY
A. Pontiac.
Q. How many passengers 1
A. Five passenger car.
page 149 ~ Q. Five passenger carY
A. Yes, sir.
Q. Was anybody in the car with Mr. Cole and Miss Robinson!
A. No, sir.
Q. You say you followed him to Gaines' MillY
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·A.. To Gaines' Mill. I was not close behind him at Gaines'

Mill, ·because he gained on me and that is where he left me.
Q. How far was that from where you first observed him Y

A. Four miles; between four and five miles.
Q. Do you know whether Mr. Cole saw you on that occasion?
.A:.. He is bound to have seen me.

I could not swear he
saw me. I think he knew I \Vas behind him.
- -Q. Who was present with you in your car at the fune yon
saw him on that occasion Y
,.
A. 1\{yself, my . wife, two children, Mrs. Washer and Mrs.
Cole.
Q. Were J\iir. and 1'1rs. Cole living together at that timeY
A. No, sir.
Q. I ~nderstood you to say, I may have misunderstood you,
that you saw J\{r~ Cole at the time he said he had been watch-ine- Saunders for two or three hours in the fall of 1930-are you sure that 'vas in the fall, the time you saw Mr. Cole
at the time he said he had been watching Mr. Saunders .for
· two or three hours 7
page 150 ~ A. That was in April. It was in the fall that I
saw him on the road.
(J. It was before that that you saw him when he said he
hAd hc-7en watchin2" Saunders?
11
A. Yes, sir.
Q. Can you fix the date definitely \vhen you first saw him!
A. No, I would not g·ive the exact date.
.1
CROSS EXAMINATION.

'.

By ~fr. White:
Q. }.{r. Rose, why did yo\1 go over in the neighborhood o:f:
J\{iss Robinson's home on the occasion referred to?
·
A. Mrs. Cole asked me to carry her over, she not having a
car, and I had my ca1•. We ate dinner at Mrs. Washer's that
afternoon~ and, of course, I was practically always round
at 1\tirs. Washer's.
·
Q. Where did you all join ~Ir. Saunders?
A. Over in Church Hill, just before we got to Kitty Robinson's house. ~{r. Saunders was parked up, I think, two blocks
a hove ICittv Robinson's house.
Q. Did you meet l\fr. Saunders by appointmentt
..
A. I don't know. I carried J\.frs. Cole over there and drove
the car where she told me to carry her'.
Q. Did she get out then!
A. Not at that time.
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Q. Did Mrs. Cole get out the car after you
carried her where she told you to carry herY
A. No, sir.
Q. Did she leave. your car at all t
· A. Yes, she left my car.
Q. Where was your car when she left f
. A. In front of Kitty Robinson's.
Q. Where did Mrs. Cole go after she left you Y
,A. I think she went north on the street Miss Kitty Robinson lives on.
. Q. What was her object in doing that?
A. I don't know.
: Q. Did she tell you why she did itt
A. No, sir.
Q. What time of night was itt
A. It was before 11 o'clock when we went over there.
Q. When Mrs. Cole left your car were you able· to observe all the movements she made f
; ·• A. No, sir.
Q. So, you don't know where she went, do you, Mr. Rose f
, . A. No, sir.
Q. How long was she gone f
.
A. I would say .between thirty minutes and three-quarters
of an hour.
Q. Was Saunders 'vith her f
A. Not that I know of.
pag·e 152 ~ Q..Was 'Saunders in your car at the timeT
A. ~Ir. Saunders and 1\{rs. Cole left my car
at the same time and both came back wbout the same time.
Q. You don't know where Saunders and Mrs. Cole went ·1
A. No, sir.
: Q. About the time Saunders and Mrs. Cole left your car
what time of night was it Y
A. I just stated that. I think just before 11 o'clock, as well
as I remember.
Q. You. said they were gone about half an hour to threequarters of an ·hour Y
A. Yes, sir.
Q. vVhat had been said to Mr. Cole that brought forth the
remark that he had been watching Saunders for two or three
honrsf
A. That was in the conversation with Mr. Saunders. I
don't recall exactly what it was right now.
Q. Did you all drive on home after you left Cole~
A. After we left Mr. Cole we went home.
Q. "\Vas wirs. Cole living at her mother's home at that timet
·:
page 151

~
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A. Yes, sir. .
Q. Were also boarding there, Mr. Rose Y
A. No, sir.
Q. Do you know Miss Kitty R~binson f
A. I have ·been knowing her a r~ght good while,
page 153 } yes.
· .
Q. How well acquainted are you with herf
A. I woulq not say very well; no more than, meeting hex·
through her going to same Sunday school class with my wife
and Mrs. Cole, and I used to go over to the Third Presbyterian Church and meet her there, and I knew she worked at
the Epes•Fitzgerald Paper Company.
Q. So, you met Miss Kitty Robinson at the Third Christian
Church?
A. No, at the Third Presbyterian Church.
.
Q. She w~s a member of the Sunday school class that your
wife and Mrs. Cole were members ofY
A. Yes, sir.
Q. And you knew this young lady worked at the Epes-Fitzgerald Paper Company!
A. Yes, sir.
Q. That is all you know about hert
A. Yes, sir.
Q. You know nothing detrimental to her character, do
yout
A. No, sir.
Q. Mr. Rose, when you saw Mr·. Cole and :Miss Robinson in
an automobile on the occasion referred. to in your testimony and you followed them-did you do·that at the request
of Mrs. Cole 1
A. Yes, sir.
Q·. Do you know whether or not Mrs. Cole has
page 154 } been making memorandums of all of her visits
and such things as this f
A. No, sir.
Q. Did you live at the home of Mrs. Washer at the same
time Mr. and Mrs. Cole lived there?
A. Yes, sir.
Q. Are you able to tell the court ho'v Mr. Cole treated his
wife while you lived with his mother-in-law Y
·
A. I can it see ·where he mistreated her" in any way while
thcey were living- at J.\IIrs. Washer's.
Q. Did you ever visit Mr. and Mrs. Cole in their home on
Third A venue aite1· they moved away from Mrs. Cole's moth·
er's?
A. Yes, sir.
;_
•

• • ...t ••
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Q. How were they fixed and situated with reference to comfort and convenience t .
.
A. Well, they had just as nice an apartment as you would
want, as far as I can see.
.
· · · Q. Are ·you able to tell the court how Mr. Cole treated his
wife· in their new quarters Y
.
·
A .. ·. As far as I know of, he treated her all right.
Q.· Mr. Rose, do you know when Mrs. Gole left here husband's home on Third Avenue Y
A. No, I won't state that, because I can't recall the exact
date; but it was several weeks after Mr. Cole's
page 155 ~ visit to ,Virginia Beach.
Q. Is she still living at her mother's now!
A. Yes, sir.
Q. Do you know,· as a matter of fact ,that Mr. ·Cole has
done everything that he could in reason to get his wife to
return to him Y

By Mr. Fulton: The question is objected to as irrelevant
and imma.terial and calling for hearsay evidence.
A. No, sir, he has not. To be perfectly frank, he did not
go about it as I would.
· Q. What has he left undone that he should have done, as
far as you knowY
A. One thing, he should have stopped going with Miss
Kitty Robinson.
Q. Is that the only thing that you know Y
- A. I think that is enough.
Q. Did you ever see him with Miss l{itty Robinson but
onceY
A. Once.
· Q. Whom did you get your information from that be goes
with Miss Kitty Robinson?
A. Well, naturally, living at the same house and coming in
·contact with the family, you would· get this information.
Q. You mean it is family talk?
p~ge 156 ~
A. I say living together at home there.
.
Q. The information that he goes with Miss
Kitty Robinson comes from your intimacy and connection
·with the family, as family talk?
getherY
· A. Outside of what I have seen.
·· · Q. With the exception of one occasion you saw them toA. And the night he left her house, supposed to have left
her house.
·
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· Q. I would again like to insist upon your telling the court
what Mr. ·Cole has left undone that he should have done iri
orrl:er. to. get his wife to come back Y

By Mr .. Fulton: Objected to as irrelevant and immaterial
and calling for the opinion of the witness.
·
~

A. I don't see why I should answer that any 'further than
I have said there.
Q. Would you like to see Mr. and Mrs. Cole reconciled Y
I

By Mr. Fulton: I object to that as irrelevant and immaterial and having no connection with this matter.
A. (Witness refuses to answer the question.)
Q. vVhy, l\1r .. Rose, do you refuse to answer· that question Y
By Mr. Fulton: The same objection, irrelevant and immaf
terial, and the witness's likes and dislilres and what he would
1
like to see bas no earthly connection with the case.
page 157

~

A. No, sir.
Q. Do you refuse to answer that question, too¥
A. I can't state whether another man wants to take- his
·wife back, or not.
Q. I asked you would you like to see Mr. and Mrs. Cole
reconciled 7
::
By l\:fr. Fulton: Same objection.
Counsel for ~Irs. Cole instructs the witness that in his
opinion he does not have to answer. It is not relevant and
material, and if counsel for the defendant desires to get the
answer, then I will be glad to ·submit the question to the
Judge of the Court as to whether it is a relevant and propel'
question to ask this witness.
By Mr. White: The question would be relevant, if for n·o
other reason, to· ascertain whether or not the witness has any
b:as against the defendant.
·
:...
By Mr. Fulton: Will we certify it, 1\:fr. W~itet ·
By Mr. 'Vhite: I will let you know whether we want it certified.
By 1\IIr. White:
0. Do you know whether ~Irs. Washer, the mother of the
plaintiff, entertains the same feelings towards her son-in~law
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with reference to a reconciliation between her daughter and
Mrs. Cole?
·page 158 } By Mr. Fulton: This question and all similar
.
questions objected to as not relevant and material to this issue.
A. I do not know.
Q. Have you heard the question discussed in the family
co~ncilsY ·
A. No, sir.
·: Q. Mr. Rose, did Mrs. Cole consult with you before she
employed a detective Y
A. No, sir.
RE-DIRECT EXAMINATION.
By Mr. Fulton:
Q. Mr. Rose, referring to the time you saw Mr. Cole on
the Craigton road with Kitty Robinson on this Snuday
afternoon, will you state whether there was anybody else in
in the car on that occasion but ].fiss.Kitty Jane Robinson!
A. The only two in the car were M..r. Cole and Miss Robinson..
1

.

RE-CROSS EXAMINATION ..
By Mr. White:
Q. Was it day or night Y
A. Afternoon, about 3 o'clock.
And further this deponent saith not.
By consent of counsel the signature of the witness is
waived.

r

N;OTE.-_A.t this point- the further taking of
depositions in this matter was adjourned to June
9th, 1931, at 2 o'clock P.M.

page 159

ALLEN G. COLLINS, Commissioner.

Office of M. J. Fulton, Esq.,
Mutual Building, Richmond, Va.,
,Jnne 9th, 1931, 2 o'clock P. M.
"!1:et pursuant to adjournment.
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Present: The Plaintiff in person; Mr. M. J. Fulton, .Counsel for Plaintiff; The Defendant in person; Mr. David Meade
White, Oounsel for Defendant.
MRS. E. LOUJSE W ASH:BJR COLE,
being first duly sworn, deposes and says as follows:

DIRECT ]IXAMINATION.
By Mr. Fulton:
Q. Will you please state your name, your residence and
your age
A. Mrs. E. Louise Washer Cole, 2811 Third Avenue, Rich:r;nond, Va.; thirty-four years old.
.
Q. Are you the complainant in this suit, and the
page luO ~ wife of the defendant, W. Disney OoleY
A.. 1res, sir.
'
Q. Will you state when you were married?
A. I was mar1-·ied April 4th, 1922, in Washington, D. C.
Q. Is the certificate of marriage filed with the bill as ''Exhibit A'', the original certificate of your marriage 7
A. It has already been :filed.
. Q. Where were you married and when Y
A. I was married in Dr. Taylor's parsonage, Washington,
D. C., April 4, 1922.
Q. Where did you come to first after you were married!
A. At 2811 Third Avenue, Richmond, V 8\.
Q. Did you and the defendant live continuously in the
City of Richmond from the date of your marriage up to th&
date of the separation referred to in the bill7
A. Yes, sir.
.
Q. Are you still domiciled in and a resident of the City
of Richmond, State of VIrginia 7
A. Yes, sir.
, Q. And have ben for the last year preceding the institution. of this suit 7
A. Yes, sir.
Q. Did you have any children born to yot\ by your marriage!
A. No, sir.
Q. Did you last cohabit with the defendant
page 161 ~ in the City of Richmond!
A. Yes, sir.
Q. Will you state whether or not you have always been a
faithful and dutiful wife and performed all your marital relations and duties Y
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A. I have.
· Q. Mrs-.· Cole, you charge the defendant with having committed adultery on June 8th and 9th, 1929, will you state
to the court, just in your own 'vay, what you know about
this charge and what you saw and discovered and what is
the bass of that charge 7
.
·
A. Several weeks before .June 6, 1929. Mr. Cole remarked
that the :Virginia-~Carolina Paper Trade Association would
hold. their annual meeting on June 6th and 7th, 1929. He
again. made the remark a few days before he left fo·r Virgit;thi 'Beach, at which time·I told him I would not accompany
him bn this trip. lie asked me why. I told him because he.
seemed to 'vant to be away from home more lately. He was
drinking more; he was fussing· and I thought if. he went to
Virginia. Beach for those hvo days without me it would help
him. On the morning of Thursday, June 6, 1929, I called him
at 6 o'clock; prepared his breakfast, and he left, tellng me
tl,lat he was going down dotvn to pick up some men to carry
.
them to Virginia Beach.
page r62 ~ Q. Did he leave in his automobile, or how?
A. Yes, he left in his car, dressed in his golf
outfit. I never heard from him Friday-that was Thursday
morning-I never heard from him Frid~.y; never heard from
him Satqrday. Saturday about noon I put in a call at the
Cavalier Hotel for Mr. W. D. Cole. The operator answered
in a few minutes and said she could not locate Mr. Cole. I
told h~r to call me when she could locate him. She called
me in a few minutes and said she had found Mr. Cole. She
put him on the wire. I asked him was he having a good time.
He said, '' Y·es' '. I said, ''I did not know you would be gone
Saturday, and who are you with 1'' He said ''The men decided to stay over the wook end, and some of their wives are
with them, so I decided to stay". I said, ''When are you coming home'' Y He said, ''I will be home some time tomorrow''.
I said, "Afternoon or night"f He said, ''I. don't know".
He hung up the 'phone. Saturday night I took dinner at my
mother's home. I left her home around 9 o'clock and went
to my apartment at 2403 Third .Avenue, Richmond, :Va. I put
in a call for the Assistant Superintendent at Third Presbyterian Sunday School, "rhere Mr. Cole taught a class of ·boys.
I told him Mr. Gole would not be there tomorrow,
page 163 ~ to get a teacher for the class. He said, "Mr. Cole
told n1e a week ago he would be away tomorrow''.
J. told him I did not know anything about it. Sunday morn~
ing, June 9, 1929, I went to Sunday School. I asked my
teacher how she felt-

W. Disney Cole v. E. Loufse· Washer ·cole.

: 12·9

~ ·-Q. ·(interposing) You need not tell the conversation you
had with the teacher, except insofar as it relates to ·Mr. Cole
and what information you had?
· A. She said Kitty Robinson was not here this morning.
I said, "Where:is Kitty?" She said, ''I called up her house
this morning to take her to Sunday school and her father
said she was gone to Virginia Beach''. ·I said, ''When did shb
go with''. She said, "I don't know".
·By· Mr. White: I object to all this conversation and ask
that it be stricken out.
Witness continues : I went home; I called up Kitty Rob,
inson 's father around 2 o'clock in the afternoon. I said,
''Mr. Robinson,- is Kitty there"! He said, ''No; she has ·gone
to Virginia Beach". I said, "Who1n did she go· with''¥ He
said ''With two other ladies from the office". I said, "What
time will she be home"' He said "She said she would '}je
·home about 10 o'clock Sunday night; to leave the light on.ln
· the· ha!l and leave the door unlocked''. I asked
page 164 ~ my 1nother for her Willys !{night car for 5 :30 that
Sunday afternoon. She asked what I wanted it
for. I told _her I wanted to go to Kitty Robinson's hous·e.
She said, "Wl1at do you want to go there for"?
·
Q. Don't tell all the details of that conversation-tell wh~t
YOU did?
~ A. I finally decided I "rould leave home at 5 :30; it was a
dark, rainy evening. I decided I would leave a little later.
I left home at 7 o'clock; drove over to 32nd Street and dro.ve
past Kitty Rob~nson 's house and then later circled the block
three or four times. I then parked the car at 32nd and Ciay
Streets. I stayed there an hour or more; then went iut h.e
house on the -corner and called my mother, as I promised· I
would do, to ~ether know· I was all right in the rain. I dro{ie
around on Church Hill for about half an hour and came baCk
ancl parked on the opposite corner of Third-third and Cl~y
Streets. I fin a1ly moved down about 9 o'clock across fr'om
J(itty Robinson's house, two doors above there, two doors to
the north on 32nd, facing south. I stayed there until t~n
n1inutes to 11 o'clock. At ten .minutes to 11 (approximately
ten minutes to 11-I d!d not know the time, but a man passed
by, looked like a railroad man, an e!derly gentleman, and I
as~{ed him the time·; he told me and he passed ·a
.
·page 165 ~-word a·bout it being such an unpleasant night)-about ten minutes to 11 Mr. Cole drove around iD
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front of ~itty Robinson's house from Marshall Street. .She
.got out the car, with something in her hand..
Q. Who got out the car?
. A. Kitty Robinson got out the car, with something in her
hand. As she opened the door, she hollored back to :Mr. Cole
''All rig·ht'' and he drove off. I got out the car just as he
drove up to the front of the house. Just as he got in the
i:niddle of the street, I stepped out in the street and when he
passed by I called ''Bill". He turned his head in my direction. Whether he saw me or not, I don't know; but he turned
his head in my direction and saw the Willys Knight car. 1
called ''Bill'' the second time. He shifted the gears and ran
on. I stepped out in the middle of the street and got the
number of the car, the State license number. I knew what it
was; but I wanted to ascertain it. I went up under a street
corner light and wrote it on a piece of paper. I came back
to Kitty Robinson's gate and put my hand on the gate. I
. intended to g·o in to talk it over with her, but I thought I
·would give Mr. Cole the first chance to explain. I turned
away from the gate. I went to the gate the
page 166 ~ second time. I came away from the gate, got in
the car, drove up l\iarshall Street, and the Bank
clock said :five minutes to 11 o'clock. I drove over the viaduct
and went to my apartment.
Q. Where did you live at that timeT
A. 2403 Third Avenue, in the City of Richmond.
Q. Go ahead and tell what occurred when you reached
home?
A. I went up on the porch and the door was locked. Mr.
Cole opened the door, with a newspaper in his hand. Hi.;
first question was, "Who is with you'' T I told him I wa~
alone. He asked, ''Where have you been'' 7 I told him I
had been over to my mother's home that day and a few
other places. I sat on the Chesterfield and asked him he had
a good time. lie said, "Yes". I asked, "Have you been at
Virginia Beach all the time'' 1 He said, ''Yes''. I asked,
''Has anybody e~.se driven your car?" He Raid, "No".. I
. said~ ''Did Mr. Epes come hack from Virginia Beach 'vith
you'' Y He said, ''No''. I said, ''Did you come back alone
from Virginia Beach~ '' He said, '' Yes''. I said ''You are
.lying; I saw you put out l(itty Robinson at her home". He
said, "You did not see me put her out". We argued about
fifteen n1in11tes on that question. I said, ''You had better tell
me the whule truth about the whole thing''. He said,
"Nothing to tell". I said, "Give me your State
page 167 ~ license permit''. I looked at that and it was
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the one I had written down. I again argued and.
he argued with me about whether he put her out and he still
denied it. I said, ''Come in the other room and I will call her
up". I called her up and I said, "Kitty, this is Louise Cole".
I said, ''Bill has •been to Virginia Beach to the Paper Convention. Have you seen him"? She said, "I have not seen
him". I said, ''You went to .Virginia Beach'' Y She· said,
"Yes". I said, "You have not seen Bill"? She said, "No,
I have not seen him". I said, "He put you out in front of
·your house tonight". She said, "He n~ver put me out".
I said, ''I was in front of your house and saw him put you
out"? She said, ''He never put me out''. I said,'' All right,
you will hear from me later", and hung up the 'phone. I
wa.s v-ery much upset, and I told Mr. Cole to take the key to
the Willys ICnight car and carry me to my mother's home.
We went. up there. Mr. Oole and my brother-in-law, Mr.
W. A. Rose, went to the garage and put the car up. I went in
the house. ~Iy mother met me in the dining-room and I
was crying and very nervouE). She said, ''What is the
trouble"? I said, ''I was across from I{itty Robinson's
when Bill put her out tonight about 11 o'clock''. She said,
"Did you see it"Y I said, "I saw everr bit of
page 168 ~ it". Mr. Cole came in about that time. I repeated mv question to him as to whether or not
he had put her out and how long he had been with he1 He
her, or denied that he had ever seen her, or that he had ever
put her out of his car that night; that he had not seen her.
1\Iy mother said, ''Bill, you had better tell her the truth
now". lie said nothing· to her. He was excessively agitated
and tren1bling all over. We argued again. Went ov-er that
scene again for the next half hour. I said, ''If you did not
.put Kitty Robinson out of that car tonight, why not call
a cab and we will go over there and talk to her"? He never
answered me. I repeated that question again. He never
answered me. I said, "I cannot sleep tonight. I want to
call a doctor". ~Iy mother said, "You had 'better have a
doctor". Mr. Cole jumped up out of his chair and said,
''Suppose you call a doctor and tomorrow morning you find
you are wrong; what are you going to do"f I said, "I will
apologize to you and Kitty Robinson". We walked on
.home. It was after 12 o'clock then, about 12 :30. We walked
on home. ~{r. Cole did not say anything, except he denied he
put Kitty Robinson out his car. I did not say anything. We
went to bed and I got up and went in the living-room. He
.asked ·where I was going·. I told him I was going in the liv-
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ing-room·; I wanted to do some thinking. He
page 169 ~ said, ''Why don't you come back here and stay
· ·.
where you belong'' Y I told him I had to do some
·thinking and could- not sleep and was going to do my think·fug: ·:--I asked him ·again to tell me the truth. He said,
".Nothing to tell; I did not put her out of my car. I have
not seen her since I left ·Richmond''. We talked over half
··an· hour. I said· ''It looks to me like you want your freedom". Mr. Cole never made a reply. I .said, "If you want
-your freedom suppose you give me $100 a month and half
the furniture in this apartment". He said, "I will give
you $125 and all the furntnre ''. He said, ''Will you come
·back to bed"? I said, "No, I will stay here". I stayed there
about half an hour. I was crying and told him I was heartbroken. He made some kind of hard reply. I don't remem·ber what it 'vas. When he said that, I said, "Will you put
in writing what you said tonight" Y ·He said, "Yes"._ 1
'asked for the key to his garage. He would not give it to
me. I looked in his suit-case. I found he had unlocked his
suitcase, but had not disturbed anything in it. The next
morning at 6 o'clock I found the key to the garage, hidden
somewhere in the room, and I went to the garage and looked
in the car. When I came back in, he said, "'What
page 170 ~ did you find''. I said, ''A lot of mud and newspapers''. He said, ''Where are you going''!
I said, "To the doctor's office and I don't know where else''.
He said, ''Will you get me some breakfast'' Y I said, I
·would. I dressed fully for the street and sat down to the
typewriter, about 7 o'clock. I wrote two or three lines," but
could not get my mind straight and tore it up and put in a.n
other sheet. I said, "I am writing a note for Kitty Robinson
to sign this morning and I am also writing your note you told
·me you would sign. I sharpened a pencil and put the note ·
for Kitty Robinson, with the pencil, in my pocket book, and
put his note on the dining- tab1e. He came in there and picked
up.the note and said. "You have left out our lot".. I said,
."You are quite broad-minded", and I took the same piece of
paper and added a line on there about the lot in Ginter Park
and. put it on the table. He came ·back and read the note
~the second time .. · I. fixed the breakfast and during that time
h.e r~ad that note the .third time. We ate breakfast' and
· ab.out.. q-uarter. after 8 I said, "'Do you want to sign ·that
'note!'' We sat do\vn and he did not say anything. He wa~
·e~cess.ively· nervous~ trying to smoke a cigarette, hut could
·not ·get it t.o his mouth. He did not sa.y anything. We waitetl
ten minutes. He did not say anything. At 8 :25 I told hin1
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. I wanted to go down to the office. I told him I
page 171 ~ wanted to work in the offiee. He took. the note I
had for him and signed it.
Q. I hand you a paper, which reads as follows: "I, W.
Disney Cole, do hereby swear that I will give my wife, Louise Washer Cole, $125.00 per month, and also give her all
of the furniture in our apartment, this agreement for thirty
days if she cares to leave me. If she decides to stay awa)
permanently, then the above terms will also be followed. I
also giv?e her the lot on East Seminary A venue without any
conditions whatever, whether she stays longer than thirty
days or not.
(Signed)

W. D. COLE." :

On the margin, at the bottom, is written in pencil (Mon.)
June 10, 1929." I ask you to look at that paper and state if
that is the paper you just referred to that Mr. Cole signed 7
By Mr. White: We object to the introduction of the
per and the reading of it into the evidence.
.

p~-

A. Yes, sir.
By ll'Ir. Fulton: I ask that that paper be marked "Exhbit
E. L. W. C. No.1'' and filed with the deposition of Mrs. Col~.

Q. 'Vha t did you next do Y
· ··
A. We went to the office of the Epes-Fitzgerald
Paper Con1pany 1\Ionday, June 10, 19·29. I asked
for I\~itty Robinson and I was told she did not get there
until about 9:30. I waited on the corner of 14th and Main
until Kitty Robinson. came.. She got off the street car and
I stopped her at the corner. I said, "Well, Kitty, things
look like they have come to a pretty mess between you and
me." She said, "'Vhat are you talking about"? I said, '~I
'vas across from your house last night when Bill put you out
of his c3.r't. She said, ''He did not put me out of his car".
I said: "Well. I saw you and some others saw you',., and
Bill s~g-ned a paper this morning". · She said, "Wha.t did
Bill sign',., I said, ''I will admit that I am a fool, but not
fool enough to tell you that". I said, "Why did yon lie to
your own father''? She said, ''How do you know I lied ·to
him''? I said, "Because you told him what you did". ·:. I
said, ''If you 'viii sign this paper it will be the easiest way
out for you". I said, "How long has this thing been going
page 172 }
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on t" She said. "What are you talking about u T I said,
"You know what I am talking about". She said, ''Oh, he
has just been taking me home from the office several months.
I again asked her to sign the paper. She took the paper,
took the pencil I handed her ·and she read the
page 173 ~ paper. She looked at me; she read the paper a
second time; she looked over my shoulder, up 14th
Street; she read the paper a third time; she looked down the
street; she said. "I might as well sign it". She took ii to
the wall and signed it. She said, ''He said he was unhappily
married to you and he could. not get along with you''. I said,
"I never heard anything about it". I said, "What else did
he tell you''? She said, ''I won rt tell you''. I said, ''Did
he say anything to you about my mother''~ She said, ''No'.'
· By lvir. White: All of the foregoing evidence as to conversation between the plaintiff and l{itty Robinson is objected
to upon the g-round of hearsay and the defendant moves tha:t
it be stricken out. .
Q. I hand you a paper which reads as follows :

"I, Mornie Robinson, ..... .
By Mr. White (interposing): I object to the reading of
that paper. vYe will have to go up in the court about that.
I don't know what paper it is, but if it is any paper I{itty
Robinson signed I object to it.
· By Mr. Fulton: I will be glad to submit this question to
the judge of the eourt.
~

By Mr. Fulton:
Q. I will ask the witness to look at this paper,
which is dated ''June 10, 1929' ', in pencil on the .left hand
co~ner, and state if that is the paper you referred to ·anCl
signed by J{itty Robinson Y
A. Yes, sir.
page 174

By ~Ir. Fulton, I now offer this paper in evidence and ask
it be marked "Ex. E. L. W. 0. No. 2".

~hat

By Mr. White: To the filing and introduction of this paper as evidence the defendant objects and moves that it b~
stricken out.

--·
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By Mr. Fulton:
Q. Mrs. CoJe, after l{itty Robinson signed this paper what
did you next do 7
·
·
A. After she sign~d the paper, she said, ''What is the matw
ter with you; can't you hold him"f
·,.

By Mr. White: Anything that Miss Robinson told the witness is objected to upon the ground of hearsay.
Q. You need not state what that conversation was. at that
point; Mr. Cole was not present, was heT
·
A. No. A porter came out the door and I asked him to call
~Ir. Cole downstairs. Mr. Cole came downstairs, very much
agitated. I said, "I{itty signed the paper saying she was
with you at Virginia ·Beach. She also said that you were un...
happily married to me". I said, ''Kitty, a~ I
page 175 ~ repeating your words"' She said, "Yes". I
·
waited for Mr. Cole to make a reply, but he did
not reply.
Q. Did Mr. Cole hear that conversation you have just re•
latedt
A. He did not hear the first conversation, when she signed
the paper.
Q. I mean that you have just related Y
A. Yes; he did not make any reply and went in his office.
Q. What did you next do'
A. I took the car and I went up home. I was crying. 1
went up home. I said I was going to a doctor. I did not go
to any doctor. I stayed·at home. That afternoon at 4 o'clock
I went to my apartment and fixed supper, Mr. Cole called me
at 6 o'clock and asked would I bring the car for him. I asked
him what time. He said 6 o 'clook. I went down there and he
asked would I drive him home. I said, "No". He was half
drunk. He had never asked me before to drive him home from
the office. We w-ent home and had supper, and after supper
we went to my mother's home, 2811 Third Avenue. We had a
few words and Mr. Cole 'valked out and I stayed at my mother's home. At 9 o'clock my brother-in-law went to see Mr.
Cole at his apartment and came to my home at 2811 Third
Avenue, after me. He took me down to the apartpage 176 ~ ment and took Mr. Cole by his shoulders and
shook him and said, ''Bill, tell the truth"· Mr.
Cole said, ''There is nothing to tell''. He said, ''Did you put
her out the car"? Mr. Cole said. ''No, I did not". He again
pleaded with him to tell me the truth, to save his own home.
!\fr. Cole said, "I will answer one question as to whether I did
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put Kitty Robinson out the car Sunday night, but that will
be the last. question she· will be supposed to ask ·me''. 1
asked three or four questions and he would not answer me.
I again asked if he put her out the car. He said he did take
her off the ferry and carried her home about 11 o'clock.
Q. Where ·did he say he met her Y
.
·A.. He said he met her on the ferry and brought her home.
Q. What ferry 1
.· A: 'Ferry from Virginia Beach to Norfolk.
Q~ ~hen, 'vhat happened next!
A.· The next evening I fixed the evening meal and after the
meal was over, Mr. Cole came to my l1ome, we both went to
my home. My mother, my sister and my mother-in-law asked
him to tell me the truth; then he said, ''There is nothing to
tell". My ·brother-in-law said, "What is Kitty Robinson to
you'' 1 . He said, ''Nothing''. I sa.id, ''If I stay down there
·
will you get rid of l{itty Robinson out of your
page 177 ~ office'' 7 He said, ''Yes, I will get rid of her in
ten days". In a week it was. A. week passed by.
Mr. Cole continued to go out at night and Kitty Robinson
stayed in his office. The other woma.n in his office · was in
California and not at ;virginia Beach. During the next week
~Ir. Cole threatened me three times for not living with hint
as his wife, as I had been living previously. He told me the
third time if I did not do what he told me I would regret it the
balance of my life. I told him I would take a chance on re'
gTetting it.
On June 22,1929, I went to the office of the Southern. Bureau
of Investig·a tion and talked to Colonel ~{organ.
Q. Why did you happen to go to the·~Southern :Bureau of
Investigation.
·
.
A.. Nobody told me tq go. I went because I wanted to see
where Mr. Cole was. going at night.
· Q. What do you mean by that-had he been going out frequently or infrequently at night?
A. He had been going ont every week :five nights out of
seven.
Q. How long had· that been going on 7
A.. The four years he was at Williams Law School (he
finished there in 1g.27)-from 1927 to 1929 he was
page 178 ~ out from three to five nights a week.
Q. How long would he stay out at night
and whom did he leave with you in the apartment while he
was outf
A. He told me he would leave a gun there· for my protection, and he took the bullets out. I would go up to my moth-
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er's home and would come home at 10 o'clock and.Mr. Cole
would come home from 11 :30 to half past 1 o'clock.
·
. Q. You say· he continued to go out at night after this epi·sode of June 9th and lOth, and you were referring to a conversation you had with him as to his staying in at night, had
you finished it f
.
· A. I told him, just a month before he graduated at the T.
C. Williams Law School, I was getting tried of staying at
··home at nig·ht by myself. He said, ''When I finish the Law
School you will be tried of me hanging around''. · He :fin·ished· school and continued to go out. The last three years
he was out five nights out of seven.
·
.'
· Q. You stated you went to Colonel Morgan's office!
.
A. On June 22, 1929, I went to talk to Colonel Morgan,
at the Southern Bureau of Investig-ation, to ask him to find
·out where Mr. Gole was going at night. During the time 1
·
· ··
employed the Southern Bureau of Investigation
page 179 } they gave me oral and written reports. On July
~nd an article appeared in the Times-Dispatch,
stating that 1\tir. and Mrs. W. D. Oole from Richmond were
guests at the J\IIartha Washington Hotel.
·: 1
Q. I hand you a copy of the newspaper, headed "Richmond Times Dispatch", dated July 2, 1929, and ask you tb
look at that paper and see if the article you refer to is in
there, and read that part of it into the ·record Y
•;
A. "R.ecent guests at the Martha Washington Hotel, Virginia Beach, are as follo,vs: '' Mr. and Mrs~ W. D. Cole are
listed among those present.
..
.,

'

By 1\fr. Fulton: I ask that that part of the paper ref~rr~d
to in the ans·wer be offered as evidence in the case, this paper to be marked" Exhibit .E. L. lV. C. No.3".
·
Q. You took this paper, you say, and went to see Colon~l
l\Iorgan and what did you instruct him to do?
A. I took a photograph of Afr. Cole and one of Kitty Robinson that she had given me as a Christmas present, and the
:paper, and asked him to find out if that was the same Mr.
Cole.
Q. Ar.e those photographs you referred to that you gave
Colonel l\forgan the same photographs that were introduced
in the evidence of Mrs. J. W. Gardner, as Exhibit No. ;.._;
'vith her deposition, taken in this case on Janupage 180 ~ ary 2, 1931 f
A. Yes, sir.
Q. All right, what happened nextf
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. A. The morning of July 3rd Colonel Morgan cmlled rue up
at 10 :30 and asked me to come down to his office, he wanted
to make a repo;rt on· his trip to Virginia Beach. I 'vent down
.to his office with my mother. I asked her to go, and Colonel
Morgan told me·.:. By Mr. White: I object to _what Colonel Morgan told her.

. Q. After getting Colonel ~forgan's report what did you
next doY
A. I took his report. I brought it to M.r. Fulton's office in
the J\~Iutual building.
Q. Had you seen, or employed, or talked t~ a lawyer before
thatY
A. No, sir.
Q. Mrs. Cole, will you state what occured after you eru_ployed me as counsel in the case, with reference to Mr. Cole
~nd your relations after that 1
· A. You mean tell whatQ. I mean did you have any conversation with Mr. Cole in
my office relative to the conveyance ()f the property and the
deed, and state what occurred Y
page 181 } A. After July 3, 1929, I had several conferences in ~Ir. Fulton's office, at l1r. Cole's suggestion, with Mr. Cole and J\~Ir. :B,ulton.
Q. Now, Mrs. Cole, I am going· to ask you to state up to the
time you had gotten your report from Colonel Morgan had
you been living in the apartment with ~Ir. Cole?
A. Yes, sir.
Q. As a result of the report of Oolonell\forgan to yon about
the trip to :virginia Beach did you continue to live with him
atfer that, or not Y
A. No, sir, I left the day the report was given me, July 3J d,
1929.
· Q. Was it immediately after that, or shortly after that,
that you came to employ me as your lawyerl
A. Yes, sir.
Q. After I was employed as your counsel in the case did
yon have any conversation with ~lr. Cole about your property rig-hts~ and, if so, what was done with reference to sig·n..
ing a deed?
A. At his suggestion we met here and he said he wanted
t.o give me the lot on Seminary Avenue.
Q. Is that the lot referred to in the paper writing, ''Ex..
hibit E. L. W. C. No. 1 "?
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A. Yes, the lot w&s owned jointly and he conveyed his
half to me.
page 182 ~ Q. He executed a deed for that piece of prop. .
erty to youY
A. Yes, sir.
Q. I mean his half interest in it 1
A. Yes, his half interest in it.
Q. Did you employ me to. bring the suit in this case for divorce?
' A. Yes, sir.
·
Q. Did you go to :Virginia Beach with him afterwards at
any time, and just tell what occurred after you went there,
giving an account of 'vhat occurred between you and Mr. Cole?
. A . .At Mr. Cole's suggestion, on August 29, 1929, Colonel
'Niorgan, Mr. Saunders, 1\fr. Cole, my mother and met at Virg·inia Beach.
Q. For what purposef ·
A. To see, at Mr. Cole's sugg·estion, if he would be identified jas the Mr. W. D. Cole who registered as Mr. and Mrs.
W. D. Cole on June 8, 1929.
Q. Just what. occurred then-did you go there, and, if so,
what did vou dof
·
A. I tok a seat in the lobby and 1\ir. ·Cole took a seat i:p
the lobby. 'Nfy mother took a seat on the porch. Colonel
:Niorgan and 1\ir. :Saunders went into the private
page 183 } office of Mr. Gardner, the Manager of the hotel.
where Mr. Gardner and his wife were. Colonel
1\{organ asked me to come in there, and he showed them the
photograph and asked ~Irs. Gardner if that was the photo.g-raph she identified on July 3, 1929·. She said it was. He
asked her to take a look at the gentleman in the lobby.
Q. Did he point him out to her?
A. No. He was sitting with his hand over his face, and she
came back in thP. office and said· By Mr. '\'\Thite: I object to what she said as hearsay.
\Vitness continues: She said the gentleman was the same
as in the photograph.
Q. Did she identify him as the man who had registered at
the hotel on June 8th?
A. Yes, sir.
· Q: Mrs. Cole, since Mr. Cole came back from Virginia
.Beach· and you saw him let Kitty Robinson out or his auto. tnobile have you cohabited with him as his wife, or had any
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marital relations with -him other th~n. ·you have indicated
above¥
· · A. No, sir.
·
Q. Do you know whether or not since. that time he has visited in the company of l\:;itty.Eobinson,. and, if so, state when
you saw him and the circumstances Y
.. A. He has been. there frequently, night and day, since I left
·
him. I saw him when· he put her out of his car
page 184 ~ on June 9, 1929. I saw him on September 20,
1929, at 11 :35 P. M. when he put her out in front
·of her door. I saw them out riding together Sunday afternoon, August 24, 1930, at .3:30P.M. I saw- them those three
.times.
.
.
.
Q. Were yon present when ~Ir. .A. L. Saunders and your
·brother-in-law, Mr. Rose, state that they saw Mr. Cole at
Kitty Robinson's house at night1 .
.A. Yes,. I was with them.
Q. Tell what occurred there, in your own way; what you
saw and what happened; how you came to be there and what
you went there for f ·
A. I was at a meeting in church, then came home. About
9:30 Mr. Saund~rs called me up and said Mr. Cole had entered
Kitty Robinson's house some time before that.
· Q. You mean he 'phoned you Y
A. Yes. I told him I was coming over on Church Hill as
.soon as I could get there; that Mr. Cole had repeatedly denied that he eve1· vi~ited her, or had her in his car. I askeCl
Mr. Rose to take me. He took me and my mother over there
on Church Hill and parked in front of Kitty Robinson's house.
Q. What is the number of it Y
A. 409 North 32nd Street, Richmond; Va.
Q. What happened?
page 185 ~ .A. Mr. Rose and my mother sat. in the car. Mr.
Saunders and I got out. The first thing we were
looking for was Mr. Coles' car. Mr. ·Saunders took lYiarshall,
walked up J\Iarshall Street, and I walked up Clay Street and
me him at the corner of 33rd and Clay Streets. We walked
·up the 500 block of North 33rd and Mr. Cole's car. was parked
in front of the house, 518 North 33rd. We walked back. I
stood ~t the all~y coming out on Clay Street; Mr ..Saunders
went to the corner of Marshall.
Q. At the other end of the block T
.
, ~. Yes. The ligl)ts, ail except one small light, were turned
'down in Kitty Robinson's house .. · I stayed there a few min"Utes, then I 'valked back .to the car; then I walked back to
Mr.. Cole's car. A party was _going on in the front of thi's
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number. .I did not know whe.ther he was at Kitty Robinson's,
or at that house, so I walked back to the car a half dozen times,
until Mr. Saunders came down from the other end of the
alley and said Mr. Cole was coming out of Kitty Robinson's
back door. We walked to the other corner. Mr. Cole came up~
I~ told him there was no use to deny he was visiting Kitty
Robinson, to which Mr. Cole replied he .had been
page 186 ~ 'vatching 1\!Ir. •Saunders for the last two or three
hours.
.
•
Q. Did he deny he had been visiting Kitty Robinson that
night when you charged him with it?
··
A. He did not deny it, or affirm it.
Q. Then what happened?
A. We drove on home and left ]y!r. Cole standing there.
Q. You stated that ]yfr. Oole promised you that if you woul~
return and live with him as his wife that he would get rid
of K:itty :aobinson Y
A. He made various excuses for not doing it, but on April
15, 1930, she either was fired or resigned froni. the Epes-Fitz.:.
gerald Paper Company.
Q. When did he state to you that he would get rid of Kitty
Robinson?
A. About June 10 and 11th, 1929, is when he promised mb
he would get rid of her.
.. ·
·
Q. Do you kno'v whether ~fr. Cole is still visiting her or
not?
A. H:s car is parked out there about five nights out of a
week.
...:.
Q. Have you driven by there and seen his car parked in
front of her place 1
A. Frequently.
Q. Is there anything else you desire to state?
page 187 } A. Yes, about a conversation I heard in his
_
apartment.
Q. State that?
A. On November 7, 11929, I went to the apartment, after
hearing rumors that Mr. Cole was entertaining women in the
apartment. On that date, at 10:25 P.M., I went to the window
nearest to the telephone in that room. There was a man and
a woman in there and a woman in the liv_ing room in front of
that room. 1\lr. Cole came from the bed room and went into
the bath-room. I heard one of these women dance or skip
from one room to the other and a low conversation went on
in there. and a man and a woman went in my bed room and
shut the door. I had then moved to the bed-room window.
The shades were down; the lights out. I stood there a few
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nm hear what they were talking about. I went
my home and called Colonel Morgan J oould not get
hiitt. I ettroe ,book ta :my apartment. In the meantilne, Mr0dlG afid un~
thasQ women were in the :f:tont living roofi,}
t~lking in a low tone, . I heard her say, ''No". He sai~~
''Poll 't fuol yourself; I am still boss around here'', Thi$
"tl1er man and woman came from my bed room and put on
·thEJir ~oat~ and 'hatg and etood and talked in the middle of
·:the living room floor. Mr. Cole was seated in his chair. One
of these women said to Mr. Cole, ''You think ym.(
.Page 188 ~ know everything'', Another one of these women
turned around and said, ''You certainly are
rough''. The telephone bell rartg1 and Mr. Cole answerea
.and sttid, ~'Yes, this i~ Mr. Cole. If it is long distance; I will
.wait tintil you get your party", I was in the front porch
.(roont) at this time. They passed a few words and went out
the front door. I went to the side door. Mr. Cole. came out,
·with his left arm around oiie of the women, and I think he
kil:JMed her as he ptlt her in the automobile. This other man
and. 'voman got in the car and drove off. Mr. Cole went back
itt the hofise and dalled Itittv Robinson's nuthber and waited
about five minutes. No one answered the 'phone and he carne
.back in the living=rtlom and sat down and picked up a book,
at 11 :25, when I left tnere.
Q.. W:hat flat tlf the building is his apartment on Y
A. The ground floor.
Q. Is thnt the apartment you and ~Ir. Cole were living ill
and occupying when you left himT
. A. Yes. On December 14, 1929, .at 10 P. M~ I called Mr.
Cole's number and a woman said, "Hello", I hung up the
'phone.
Q. You mean his business number or residence number?
A. Hie apartment nu1nber at 2403 Third Avenue. I called
again and the same woman said ''Hello''. i
pag·e 189 ~ hung up the receiver and 'vent down to the apartment and it was in total darkness. The next
~or:ning I went do'vrt and hvo chairs were close together right
at the 'vindo\v on the porch. Can I tell the conversation I
heard them have.
Q. Tell ~nything you want T
A. On April 21~ 1930, I heard Mr. Cole talking o\"er the
telenhone at n. ga.eoline station on Highland Park. He called
~fadison 2{)36. He said, ''No, I have not been by there".
lie said, "No, I am handicapped; I can't tell you''. He said,
"You love me"¥ He said~ ''All right; I am handicapped.
l will call yott tomorrow betweeh 8 and 9 o'clock''• I stepped
on up

~u

·or

W. Disney Cole v. E. Louise Washer Cole.

143

up to Mr. Cole and accused him of calling Kitty RobinSon.
He said he did not and said he never loved her and walked to.
my mothers' house with me. While he was there he turnedaround and said, ''Now, I can go where I want to''. · .
Q. Mrs. Cole, is the conduct you have related in your deposition the reason you left Mr. Cole and the reason you are,...
. staying away £rom him Y
By Mr. White: This question is objected to .and
swer thereto.

any an,

A. Yes, sir.

·page 190 ~

CROSS EXAMINATION.

By Mr. White:
Q. Mrs. Cole, will you be glad if the court should grant
you an absolute divorce f _
A. Yes, sir.
Q. Do you really want a divorce from your husband t
A. Yes, sir.

Q. Do you love him any more?
A. I would not say that my feelings are one of mutual
he 1pft1lness to him now.
Q. What do you mean by that?
A. I meant exactly what I said, that the feelings of a man
and his wife should pull together and they are not that now.
Q..Were you working anywhere at the time of your marriage?
A. Yes, I was.
Q. After your marriage did you stop working Y
A. I did.
Q. I believe you and Mr. Cole were ma.rried April 4,
1922. Where did your reside after your marriage-with
your mother 1
· 4-· With my mother, at 281I Third Avenue.
Q. :.M~rs. Cole, how long did you and your husband live at
your mother's home?
A. Until March 1, 1927.
Q. How did your husband treat you during that
page 191 ~ period of time f
A. During that period of time he treated me all
right.
Q. Was be liberal with you, according to his means f
A. According to money, yes. He was not liberal. I mean
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that he could have given me more money, as far as. money
was-·concerned, and he would not have missed it.·
Q. ·Why did you and your husband leave your ·mother's Y
A. Because he suggested it; that he wanted to go to house.keeping.
.
Q. ·You·were unwilling to leave, were you notf
.A.. It did not make any difference, I told hm.
. Q~; Did he give any r~aso:p. why he wanted you and himself
t6.Ie!ve your mother's?" ·
·A. No, sir, he did not.
Q. Did you ever ask him Y
.
A. Yes, I did.
·
Q. What reason did he. give when you asked him about itt
A. He did not give any reason.
..
·
Q. Did he tell you, Mrs. Cole, that he thought your mother's ho11se was not large e.nough to accommodate the number
people that were living there?
· A. No, he did not say that.
·
Q. Did he say anything like that?
A. He might 'llave said something after we moved about
that, but he never gave any reason for moving. 1
·
·
page 192 ~ asked him.
Q. -Before yon and Mr. Cole left your mother,
did he offer to build a house in Ginter· Park, if you would go
theref
·
A. No, he did not.
Q. When did he buy the lot in Ginter Park?
A. I don't remember the date. I got him to buy the lot.
I interviewed ~{r. Griggs, at the Lewis Ginter Land and Im~
provement Company a.n4 found out about the lot, myself, and
asked him to buy it; but. I don't remember the date .
. Q.. 'Vas th~ lot bought for the purpose of building· a home
on at some future time·7
. A. He just bought the lot, wheth~r to build a home on, or:not, I don't know.
. .
.
Q. When did you move to the apartment on Third Avenue?
A. September 1, 1927;
Q. While you lived at your mother's home did _you have
the. joint right to check on Mr. -Cole's account7
A. Yes, I never abused the privilege.
Q. ~e never q.enied yo:u the privileg~, did heY
·A; He had. no reason to; I am not extravant.
Q. Who sugg·ested tl~e joint account 1
A. Nobody suggested it. I did not even know where his
account was until he told me he had fixed it.

of
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.. Q. You mean, witho~t even any suggestion from your he
put his money in bank so both of you could check on it f :-:.. ·i

.
page 19-3 }

A. Yes, sir. .

·

.

· . :.

. .. .:

Q. When you-moved. to the apartm~nt in 1927

how long did you live there?
A. Until July 3, 1929. ·
Q. Mrs. Cole, were you comfortably situated in that apart-

/

ment?
·;
A. Yes, sir.
Q. Did l\{r. Gole supply all your wants Y ·
· . A. Yes, sir.
Q. Did you also have a cook¥
·~
A. No, sir.
Q. Did you have a cook at the time you left 7
A. No, sir, I did not get a cook until July 11, 1929. Wait
a minute, I have gotten the date wrong, June !2, 1929, I.got
a cook.
Q. Did you still have the right to check on Mr. Cole's account in 19297
.
A. Before I left him, qr afterwards Y
Q·. Before!
·
A. Yes, sir.
Q. At the time you left him did you have the right to check
on his account?
· A. I had the right to check on one account. He had three
accounts and he limited me to one account.
Q. Did you have any complaint against him up to the time
you left of his not providing money for you Y
page 194 } A. I got after l\Ir. Cole about spending _1noney.
I was living just as economically as I could, and
he was throwing money away, and I did say something about
n1oney to him.
·
·
·Q.· So far as your wants required they were all supplied 1
A. Yes, I lived on a margin.
Q. '\V11o suggested the hiring of the cook 7
A. I got the cook after I\fr. Cole came b~ck from Virginia
Beach, on June 10, 19'29, because I was not able to cook. ·:
Q. H_ow long had you been after Mr. Cole about movin·g to
.vour mother's!
~ A. I had not been after ~Ir. Cole about it at all. My sister was thinking about moving from there and I asked him if
·l1e wante~ to move hack up there. He said, ''Suit yourself''.
Q. Did you not want to go back to your mother?
··
A. In one respect I did ; in another way I did not. I was
·left alone every night in the week, and I don't know, I was
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lonesome. I told him that wa.s my r~ason for wanting to .go
·back..
. Q. So, you tell the court that yQu did actually leave Mr.
Cole and. his home in July, 1929Y
A. Yes, I did..
Q. You have not been back since7
.
A .. Been back there only to get some clothes.
page 195 ~ Q. Please tell the court, Mrs. Cole, what effect
your husband has used in order to induce you to
come back to him y
A. He has been back to see me. He has brought me candy.
He has sent me flowers and he has aked me when are you coming home.
Q. Gave you some presents!
. 4. Well, he gave them at his own suggestion.
. Q. He did give you some presents 1
A. Yes, he did give me some presents.
Q. Has he given you a Christmas present each Christmas
since you left him Y
A. Yes, he has.
Q. Of what did the presents consist1
A. He gave me money both times.
Q. In what amounts f
A. I think it was $50 each time.
Q. And you refused to return to his home and you still refuse?
A. Yes, sir.
Q. If the court should deny you a divorce will you still refuse to return to him Y
A. I cannot say; I have not been put in that position.
Q. How much money has your husband been
·page 196 ~ paying you every month since you left him 7
A. $65, the same allowance I had when I was
living with him.
Q. You have no children Y
A. No, sir.
Q. What board do you pay your motherf
A. I pay her $30, plus laundry.
Q. Ha.ve you been paying your mother $30 ever since you
left your husband?
A. Yes, I have.
Q. You have no other expense, except your clothing and
your laundry, have you 1
A. I have doctors bills' all the time.
Q. By the way, who has paid your doctors' bills since you
left your husband T
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A. Mr. Cole paid one bill of $4 and one bill of $6 since I left
him; but I have incurred several others doctors' bills that I
have paid.
Q. Who is your physician Y
.
A. Dr. Anderson was my physician, but Dr. Rollings is my
physician now.
Q. Can you tell the court when you ceased to care for y,our
husband1
·
A. That spirit of mutual helpfulness ceased when I found
he had taken another woman and registered as his wife at
Virginia Beach.
page 197 t Q. Have you ever found that out T
A. By the witness's evidence.
'·
Q. What witnessf
A. Mrs. Gardner.

Cross examination transcribed from ~riginal Steno's notes
-no agreement to change original records.
Q. Is f;hat the only evidence you have of your (wife's) inhusband's
fidelity?
A. I have his own actions.
Q. Is ~1rs. Gardner's statement the only evidence you have?
A. Well, Kitty Robinson's statement that she was with him.
Q. l(itty Robinson never told you she committed adultery
with him, did she?
A. I did not expect her to.
Q. I did not ask you that-I·asked you if she ever told you
she committed adultery with him T
A. No, she never told me.
Q. What was your object in asking l{itty Robinson to sign
the paper?
A. Because, I figured if he put her out that that would show
that. things were what they appeared to be.
Q. Did the paper satisfy your mindY
A. Yes, sir.
Q. Satisfied your mind as to what had happened f
A. That he had spent the night with her.
Q. You are satisfied of that!
page 198 t A. Yes, sir.
Q. .She •signed that papJr on the lOth of June,
according to. the dateY
A. 1929, yes.
Q. You told your lawyer that up to July 3rd, the time you
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.
·got the report from Mr. ·Morgan, you had been living with
your husband as his wife-did you tell him the faetf
·
A. He asked did I cohabit with him.·
Q. ·You told your la'\\o-yer that up to July 3rd,. the time you
got the report from Mr. Morgan, you had been living with
your husband as his wife-did you tell him the fact 7
A.. Yes, I was living in the same house with him.
Q..You were sleeping in the same bed, w~re you· not Y
A:'Did not have any other.
Q. When did you desert your husband's bed t
A. On~ July 2, 1929.
Q. And you said on.June 10 you were convinced :from what
Kitty Robinson told you that there had been improper relations between your husband and Miss Robinson, or, in other
'vords., that they had committed adultery!
·
A. I suspected it.
.
·. Q. Mrs. Cole, since you have left your husband have you
taken any of the articles of furniture from the apartment!
.A. I have a little silver bowl that was given to me by a relative of mine. I took that out of the house, because
page !99 ~ he had a negro woman down there to clean up and
I did not 'vant her to take it.
Q. That is the only thing you have taken f
A. My clothes.
Q. You have had access to the apartment!
A. Yes, sir.
'
Q. You have a key to the apartment f
A. Yes, sir.
· Q. Did you ever g·ive that key to your husband f
A. No, nobody has touched that key since I left there but
me.
Q. How long have you known Kitty Robinson!
A. About eighteen years.
Q. Is she an immoral woman f

t4s

By

~{r.

Fulton: I object to that.·

A. From mitigating circumstances and this evidence, I
would say she is.
Q. Do you know anything about Miss Robinson except what
has developed in this case f
A. Nothing but what I have heard.
Q. Is she a member of your Sunday School f
A. 1She stopped since she came from .Virginia Beach.
Q. Were you in·the same Sunday School elassf
A. Yes, she sat by me.
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Q. Has she ever been to your house as a guest
page 200} prior to your bringing your suit7
A. It has been five or six years ago she came out
there to see me.
Q~ Did you receive her on terms of social equality 1
A. Yes, that was before I was married. That has been over
seven years ago. Yes, I did. I considered her as a friend.
Q. From that time up to June 29th had you heard anything, or thought anything, or suspected anything for or
against Miss Robinson!
·
A. I noticed certain things about her; but I never thought
that she was immoral. I never heard anything against her
reputation.
Q. Do you think it 'vas an act of immorality if your bus·
band should hnve driven her from Norfolk to Richmond?
A. No; there is nothing immoral in that.
Q. You have filed a ne,vspaper showing among other peop!e who registered in the Martha Washington Hotel as W. D.
Cole and wife, I believe-does the paper show where that W.
D. Cole and wife came from 1
A. It says a recent guest at Martha Washington Hotel, but
I don't rmnember whether the paper said whether from Rich·
mond or not.
Q. They might have been from Kalamazoo, or
page 201 } California, or somewhere else as far as the paper
shows?
A. If the paper does not say Richmond, yes.
Q. Did you ever tell 1\-Ir. Cole, your husband, that that
name was in the newspaper?
A. No, I did not.
Q. ""\Vhy?
A. Because the morning after that paper came out Mr.
Cole went out on the front porch the first time since we have·
been housekeeping and got the Times-Dispatch and looked at
the social page and I knew he knew what had happened tl1e
previous day; so I did not l1ave to tell him.
.
Q. Ho~v on earth should your husband know that was in the
paper~
·
·
A. Because he never turned to the social page, that I kne~
of, before that time.
Q. You say that "Tas on June 3rd?
·
A. He lmew it on the morning of June 3rd.
Q. Did he tell you he knew about it~
, A. No, sir.
Q. Why do you say he knew about it, then 7
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A. Because I watched him when he turned to the social page
and I watched his expression.
Q. Is that the only way you knew about it Y
page 202 r A. I know a whole lot about his expression.
Q. Don't you think it would have been fairer to
your husband to have asked him about it Y
A. Not in view of the fact that he denied to me he had pul
Kitty Robinson out of his car, when I saw him.
Q. Why did you go over there to Kitty Robinson's house
that night to watch him Y
A. Because when her father told me she was away from
her offic·e :with two girls I knew she was telling a story, because
one was in California, and I figured if Mr. Cole brought her
home it would be dark.
Q. Were you then looking for grounds for divorce from
your husbandY
.·A. No, I was not.
Q. How did ~{r. Cole happen to go to Virginia Beach in
August 19·29 Y
A. It was at his suggestion that he go down there to try
to s.atisfy me as to whether or not he was guilty of registering
at that hotel.
Q. Tell the court exactly what he said to you and what led
up to it that made you all go to Virginia BeachY
A. I frequently asked him to tell the truth and make an
open report of 'vhat l1ad gone on between he and IGtty Robinson. He said, ''Nothing has gone on between Kitty Robinson and myself and I am not guilty of adultery
page 203 r at Virginia Beach". He said, "I am going to
prove it". I said, ''How"? He said, "Go with
me to .Virginia Beach and I will prove it".
Q. You accepted his proposition Y
A. Yes, I ·had an open mind.
(-l. Did you go to Virginia Beach with your husband Y
. A. No, I went with my mother on the train.
Q. Did he invite you to go with him!
A. No, sir.
Q. Where did you meet him at Virginia Beach f
A. At the New Casino at 2 :30.
Q. vVhen you met him there did be know what you wanted
him to do?
, A. Yes, he knew what I wanted him to do. He made the
proposition .to go.
Q. Why did you not meet him at the hotel instead of at the
Casino¥
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A. Because I had made arangements to ~eet Colonel Morgan at the hotel, so I met Mr. Cole at the Casino.
. Q. Did you tell Mr. Cole a detective was at the hotel Y
A. No, I did not.
Q. Why did you not Y
A. Because I did not think i~ necessary to tell Mr. Cole
he was there.
Q. You wanted to be fair with him, did you not f
page 204 ~ A. I always have been.
Q. When you went to the hotel did you tell
him why you were going?
A. Yes, I told him which hotel I was going to and why Y
Q. You tell the court that you told Mr. Cole which hotel
you were going to and the reason for it?
A. I think I told him when we stepped up the steps of the
~Iartha Washington Hotel.
Q. Why did you not keep going and carry him back in the
office then inst-ead of seating him in the lobby?
·
A. Because Oolonel Morgan and Saunders had not come
and I told them I would meet them there.
Q. Did you tell your husband that Mr. Morgan and Mr.
Saunder, your detectives, would be there?
A. I did not have any conversation with Mr. Cole whatever except about the weather.
Q. Did your mother kno'.v why you were going there Y
A. Yes, I told her. I asked her to go.
Q. When you got to the hotel, did you sit in the lobby with
your hushand and mother Y
A. I took a. seat in one corner of the lQbby; Mr. Cole took
a seat about ten feet away; my mother sat on the porch.
Q. Did Mr. Cole understand that performance?
A. ·certainly; he was there.
Q. What do you think he thought when you
page 205 ~ went in the hotel and you took a seat in the corner and he in another place and your mother on
the porch?
A. I don.'t know what he thought; he knew why we we-nt
there.
·
.
Q. Did you see the detective when he came in Y
A. Yes, sir.
Q. What did you do then?
A. I spoke to him.
Q. Why did you not go in there and get these men and
'vomen and ask them to come out a.nd go there and see if that
'vas the Mr. Cole who registered there without going through
.
the mysterious performances you went through 7

152-.._.

8upreme Court of Appeals of ;virginia.

A. Because when Colonel Morgan reported he gave the
names of these people and I did not know these people. ·
Q. Were you in the lobby when these people marched
though the lobby, looking at ~Ir. ColeY
A. I was in· the lobby part of the time and in Mr. GardIie~'s office part of the time.
Q. Did J\IJr. Gardner after looking at Mr. Cole identify himT
·A. No, sir.
Q. Did you meet :1\Iiss Pollock!
A. Yes, sir.
Q. Did you talk to her Y
A. No, I did not say anything to her.
page 206 ~ Q. Was she one of the persons whe went out and
looked at Mr. Colet
A. I ·don't know whether she went out or not.
Q. '·N as ~Irs. Gardner one of them!
A. YeP., sir.
Q. You heard what Mr. Gardner said when he came backt
A. Yes, sir.
Q. ·You heard what Mr. Downing said when he came back!
A. No, I did not hear what he said.
Q. Did you hear your detective apologize to your husband
for what he had done and said and told Mr. Cole that a grave
mistake had been made Y
A~ No, I did not hear it, if it was said.
Q. Did not your husband tell you after all the people down
there had looked at him that he thought you should be satisfied!
A. No, sir, he did not say that.
Q. You were crying, 'vere you not f
A. ·Yes, I was.
Q. Were you crying because they had not identified him Y
A. No,-I was crying because they had identified him and I
knew he was guilty.
Q. Who had identified him?
A. ~rs. Gardner had positively identified him.
page 207 ~ Q. Mrs. Ga.rdner has already testified in this
case; the others have not f
. A. I don't know about Mr. Downing and Mr. Gardner-Mr.
Gardner said he could not tell whether Mr. Cole has been
there or not.
Q. Have you not seen the affidavits that these people have
made and filed in this suit'
A. These three people Y
Q. Yesf
A. No, I have not.
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Q. You have never read your husband's answer, have you?
A. Yes, but I did not get a copy of the affidavits of those
three people.
Q. If you were satisfied that your husband had been ideptified and you were satisfied about it, why did you say to
your husband you would come back with him after you were
advised he had comn1itted adultery?
A. Did I say that'?
Q. I ask you if you did not say it 1
A. I don't know whether I said that or not.
Q. Do you remmnber saying· anything like that 7
A. No, I do not. I-Ie asked me to come back and ·I refused.
Q. \Vhere were you when he asked you to come back with
himf
A. I was sitting on the porch, crying.
Q. ·Did you see him on the ferry boat, toot
page 208 ~ A. Yes, I did.
Q. Did you talk to him while you were on the
fcrrv boatt
A~ He came over and talked to me.
Q. \Vhile you were on the ferry boat, Mrs. Cole, did y~~
not say to your husband if he would admit he committed adultery you would go baek home with him?
A. No, I don't remmnber saying that.
Q. You mean you did not say it, or don't remember saying
it~

A. I did not say it.
Q. What did you say to your husband on the ferry J
A. I said very few words; I don't remember what.
Q. \Vhy is it you did not make notes of the conversations ..
that occurred between you and your husband, but have mad~
11otes of every time he was at l{itty Robinson's 1
A. If you will te~l me of any conversations I had with hhn
in the past t·wo years I will l1e glad to repeat them.
Q. I just want you to answer the question I asked you?
A. Because there. wus nothing of importance to make a note
of. l\fr. Cole just made trifling· remarks to me on the ferry.
Q. Did you not n1ake notes of what you say you heard your
husband say down at his npartment?
A. Yes, I did.
Q. \Vl1y did you do that?
A. Because he clai1ned he never ran with Kittv
page :209 ~ Robinson or any other woman.
..
Q. 'Vhy did you g-o down to the apartment at
that time~
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A .. Because my name was on the lease with my husband and
I heard reports that he had women there.
.
Q. \Vhy did you not go in instead of looking in. the w~ndowY
A. Because I do not g·o in a house with women not of good
re~.

.

.

. Q. ·You go to your own apartment and look at women of 111

repute through a windo,v, but do not go in there Y
·
A. Yes, I did.
Q. You made notes of what you heard him say?
A. Yes. sir.
Q. But' you made no note of what he said at Virginia Beach?
:: A. The only remark he made on the ferry, coming back, was
some trifling remark about love.
Q. Ho'v many times have you interviewed Kitty Robinson
since you left your husband f
A. I have never interviewed her since then.
Q. I-Iave you ever talked with her?
·~.·A. No, sir.
Q. vVhy have ·you had her house shadowed T
A. Because 1\ir. Cole denied he ever went there .
. Q. Did you have your husband shadowed after you left
him?
A. Yes, sir.
p~g~ 210 ~

Q. WhyT
A. Because he still denied be went 'vith !{itt)'

Robinson or any other woman.
. Q. J\IIrs. Cole, if yon were satisfied you had proved your

husband's infidelity, 'vhy did you retain your detectives after
yott filed your suit T
.
A. Because Mr. Cole kept coming to my house and telling
' ,me how much he loved me and the same night would go to
l{ittv Robinson's.
Q.~ Did you believe l1e loved you?
A. No.
Q. You never believed anything he told you f
A. It is right hard to believe him no,v.
0. So, if he told you the truth, you would not believe it,
'vonld vou Y
· A. f don't know ; I don't know 'vha t would be the truth.
Q. Did you give your husband any encouragement 'vhile he
was studying· law?
A. 1 certainly did.
Q. \Vhat did you do to encourage him?
A. I was always there; I had his' 1neals on time; I looked
after his clothes and stayed in that apartment and waited
for hin1 to come home at night.
Ill
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Q. Is. your complaint in this case that your husband did
not treat you properly, or that your husband committed adultery?
··
page 211 } A. Both.
Q. How long had he been treating you badly Y
A. That was gradual for the past three years that we have
been together.
Q. When did you have a change of heart against your husband; how long has that been Y
A. Since I found out he registered as man and wife at ;virginia Beach with another woman.
Q. Only since that time?
A. Well, 1v[r. Cole's attitude towards me has been everything but 'vhat it should have been, but that did not change
me.
Q. Do you mean to tell the court, 1\tirs. Cole, that your love
and affection for your husband changed overnight!
A. Yes, when he put another woman in my place.
Q. Who has he put in your place and when Y
A. l{itty Jane Robinson, at Virginia Beach.
Q. vVhy did you not name J(itty Jane Robinson as corespondent in this case, if you had any evidence that your husband had comn1itted adultery with her?
A. Because her note speaks for itself.
Q. I asked 'vhy you did not name her as corespondent in
this caseT
A. Because her note speaks for itself. She would not admit
staying with a man unless there was some truth
page 212 ~ in it.
.
Q. Are you aware of the fact that no woman is
na1ned in this case ·by the name of Kitty· Jane Robinson?
A. Yes, I am aware of it; I have a copy of the bill.
Q. I ask why you did not charge in the bill that your husband had committed adultery with her, if you had any proof
of that fact, which you should have done?
A. Because the note speaks or itself.
Q. What note?
A. The one J(i tty Robinson signed.
Q. That note is sig·ned on the lOth of June?
A. Yes.
Q. That satisfied your mind that your husband and she had
committed adultery?
A. Together with Mr. Cole's note and actions.
Q. Did you know that when you told your lawyer in this
case that you continued to Jive with your husband from the
lOth of June up to the 3rd of July, 1929?
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A. Yes; but, according to the court, I could not leave on
that; I had to have evidence.
Q. According to what court Y ·
A. According to the law, Virginia Code; that is all I know
about it.
Q. It is according to the law and the :Virginia Code, is the
reason you continued to occupy the same ·bed with him Y
A. I had to have tangible evidence. That repage 213 ~ port from Virginia Beach was tangible evidence.
Q. You were really, in deed and truth, looking
for something against your husband, were you not~
A. No, I was not. I never knew he went with l(itty Robinson.
· Q. If you were not looking· for something, why did you go
to see this detective in July 1929?
A. After the names appeared in the paper and he signed
that note, I knew there was son1ething behind it.
Q. Who paid those two detectives Y
A. I paid them.
Q. How much have you expended for detectives
A. You mean the Southern Bureau of Investigation?
Q. I mean everything you have paid detectives Y
A. $289.24.
.
Q. Where did you get that money Y

A. $53 of that is not paid. I owe .Saunders $53.
Q. Where did you get that money that you dd pay the detectives Y
A. I had some Liberty bonds that I saved before I wa.s
married.
Q. Did you convert the Liberty bonds and get the money to
pay the detectives?
A. Yes, I did, and I had some money I had
page 214 ~ saved that Mr. Cole gave me.
Q. Did you use any of the money Mr. Cole gave
you to pay the detectives 1
A. He never gave me anything but $65 and I could not pay
the detectives out of $65.
Q. How many Liberty Bonds did you have.
A. I think I had five $50 bonds.
Q. That is, $250¥
A. Yes, sir.
Q. How n1uch have you paid your attorney!
A. $115.
Q. Is that all you have paid him T

A. Everv cent.
Q. Have' you given hin1 your note?
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A. No, sir.
Q. Has your mother given him anything?
A. No, sir.
Q. Has anybody else given him any money?
A. Nobody has paid my attorney anything but $115.
Q. Who paid the expenses of our lawyer and the detec~
tives down to Norfolk at tl1e time they took the depositions?
A. I did.
Q. How n1u~h did that cost you 7
page 215 }- A. $22.
Q. Did you sell a Liberty bond to get that 1
A. That makes no difference where I got that money, if I
had it.
Q. vVhere did you get the money 1
A. I had the money.
Q. Where did you get the $1~5 you paid your lawyer.?
A. I had some money saved up while I. lived with Mr. Cole,
on 1ny own account, besides the Liberty bonds.
·
Q. Ha.ve you ever looked in the city directory to ascertain
how many 1V. D. Coles tl1ere are here 7
.A. Yes, sir.
Q. \Vhy did you do that 1
A. Because he told n1e "rhen we 'vere first married never to
make any account in the na.me of W. D. Cole; to put it in the
name of \V. Disney Cole; that there was one W. D. Cole liv
ing in Barton l-Ieights a.nd .a negro named W. D. Cole living in the city.
Q. So, you don't know who the W. D. Cole was a.t Virginia
Beach, of your own know ledge 1
A. No, because I was not there :when he registered.
Q. Wl1o were these men and women down a.t the apartment
on November 7th, do you know?
A. I know the nan1e that was given me by the Southern
Bureau of Investigation as the owner of the car.
page 216 } out th~re, a Pontiac car, not ~{r. Cole's car.
Q. " 7ho was it~
·
.A. If I remmnber, Dr. Dalton and the women, if I remember correctly, one of them l\Ir. Cole called Jane and the other
one he said something like Eleanor.
Q. Did you ha.ve your detectives over there, too 1
A. No, sir.
Q. How· did the detectives get the number of the car if
thev were not over there 1
A. I gave it to l1hn; I took the number of the car.
.
Q. 1\Irs. Cole, you were married in 1922, have you ever had
any children 1

''·
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A. No, I have not.
·
Q. Have you ever done anything to prevent having childrenf
A. No, I have not.
·
Q. Do you know that your husband in his cross bill charge&
you with being a person with a natural or incurable impotency
of the body, which existed at the time of your m~rria.ge; is
tb.at a fact, or not Y
·
A. It is not a fact.
Q. How do you know that is not a fact?
A. Because 1 know it is not a fact; that is the reason.
Q. Do you know what that means 1
A. Yes, I know what it means.
page 217 ~ Q. What does it mean Y
A. It means the power or the lack of not having
sexual intercourse.
Q. Is that. your understanding of the meaning?
A. Yes, it is.
Q} From whom did you get your understanding?
; A. Ivir. Cole, he is a lawyer.
Q. From whom did you get your understandingf
A. Mr. Fulton read me the law on the subject.
.· Q. When?
A. Since I came to him.
Q.· He told you it 1neant the lack of power to have sexual
intercourse Y
A~ Some people confuse it with lack of fertility .•
Q. So far as the law is concerned does it not mean the inability to have children Y
A. No, it does not.
. Q. If it does mean that, is the charge tn1e or not?
A. The charge is not true.
Q. Suppose a. natural or incurable impotency of the body
means not being able to bear children, and nothing else, then
is the cha rg·e true Y
A. No, if is not true.
Q. You can bea.r children, then?
A. So far as I kno,v, yes.
pnge 218 ~
Q. Have you ever borne any?
A. No, sir.
Q. That there may be no mistake-you say you never take
any precaution, neither you or your husband ever take any
precaution Y
A. I never said that.
Q. I wiH ask you, did you or your husband ever take any
precaution not to have children f
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A. No, sir.
. Q. Did you want any children Y

A. Not at first.
Q. Did you at any time during your married life Y
A. Yes, I gave him a book on the subject and he threw
the book at me:
Q. Did you go to a dance a.t the Blues Armory last N ovember?
A. Yes, r· did.
Q. Did you see your husband there?
A. I did.
Q. Did you dance on the floor Y
A. I did.
Q. vVith 'vhom?
A. I don't know; the·re were a number of men.
Q. Did you refuse to dance with your husband Y
A. Yes; he was intoxicated for one thing.
Q. Is that the reason you refused to dance
page 219 ~ with your husband Y
A. No, I would not dance with my husband and
~barge him with adultery.
Q.. But you did dance \vi th other men?
A. Yes, but I went properly chaperone.
Q. Have you made any efforts, directly yourself, or through
any friends of yours, to bring about a reconcilliation between yourself and your husband Y
A. I have kept an open mind and kept myself from other
engag·ements to hear lVIr. Cole talk.
Q. vVhat do you mean by that answer, Mrs. Cole?
A. I mean I have kept an open mind. I knew Mr. Cole
was guilty; but if he would change his way of living perhaps there might be a reconciliation. People had been to me
told me they were trying to bring about a reconciliation. I
told them not to do it.
Q. Have you rejected all the overtures your husband made Y
A. It depends upon what kind of overtures you mean.
Q. Overtures of a reconciliation Y
A. I rejected some of them.
Q. 1\tirs. Cole, you left and deserted your husband on July
3, 1929-,vhy did you wait for more than a year before bringing your snit, charging- your husband with adultery?
A. I wanted to see exactly what 1\'Ir. Cole was doing, fo:r
one thing and just how much he thought of me.
page 220 ~ Q. Is that your reason for waiting a year!
A. With the hope that he would change his
'va.y of living.
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Q. Did you try to encourage him at all after you left him t

A. I did.
Q. What did. you dq ¥
A. I had several engagements, and 'vhen he would 'phone
me about 8 or 9 o'clock, I would break them. I would listen
to him talk. When I talked to him about giving up Kitty
Robinson he would not say one word.
Q. What eng·agements did you have "rhich you broke for
him!
'
A. I went to night school for three months, and I stayed at
home nights \vhen I should have been at school, just to listen
to him.
Q. Is that the reason you g·ive the court for waiting· for
1nore than a year before bringing your snit f ·
A. To see if Mr. Cole would reform, that is the reason..
Q. Were you watching him at the time!
A. I had a. detective watching him part of the time, because
he would tell me he was doing one thing and doing another.
Q. Did you not go down to 'vhere your husband 'vas enlployed and in the presence of negroes and employees accuse
your husband of running· around with women¥
A. I have repeated word for word 'vhat took place there
on the morning of June lOth. There was nobody there but
one negro porter ; no body else there.
page 221 ~ Q. Who were you accusing of being the party
g·oing with your husband 1
A. l{itty Robinson.
Q. You went do,vn there where ~Iiss Kitty Robinson was
employed and where your husband was employed and charged
your husband, or charged ~Iiss l{itty Robinson 'vit~1 committing adultery with your husband?
A. That was up on the corner of 14th Street; not in the
presence of my husband.
Q. Did you show this paper that you testified ~1.iss l{itty
Robinson signed to your husband¥
A. No, he did not ask me.
Q. Is that the reason you did not show it to hhn Y
A. Yes, I asked what explanation he had to make, after she
signed it; he said none.
Q. ~{r. Cole, in his cross bill, make this statement: '' Respondent further shows that after a trip to Virginia. Beach
he thought his 'vife would be relieved of any suspicion that
she had entertained of any misconduct on his part, as she
should have been, and he continued his efforts in good faith
to bring about a reconciliation"; is that statement trneY

W. Disney Cole v. E. Louise Washer Cole.

161

A. No ; he did not. He kept going with Kitty Robinson the
whole time he was coming- to my home.
Q. Mrs. Cole, as a matter of fact, have you not
page 222 } said to ~fr. Goles' friends and to your friends
some very mean things about your husband Dl
A. I would not call it mean; I just told the truth about
him.
Q. Did you think it \Vas necessary to talk about hin1 and
air your domestic infelicities and tell of the suspicions yo~
entertained against your husband~
·
A. I just corrected some wrong impressions he had been
giving out about me.
Q. 'fo whom did you make those statements 7
A. I made them to hiB aunt and uncle, to start with. I
1nade them to some of my relatives. I made them to OJ;le or
two friends, one or two lawyers, and nobody doubted my
'vord.
Q. Did you ever n.eet this Heenan woman!
.A. Yes, I n1et ~frs. IIeenan.
Q.. \Vhat was the object of your meeting her f
A. I 1net her when I went to Southern Bureau of Inve·stigation ; she was in the office.
Q. \Vhen did you find out about her b·ying to go over to
your husband's apartment 1
·
.A. I never knew she tried to go over there ; if she did.
Q. Saunders did not tell you that?
A. No, sir.
Q. vVho \Vas paying her for that work she wao
page 223 } doing 1
.A. I jhave not paid her anything; I don't know
of any work she did on this case.
·
Q. In paragrapl~ 13 of his cross bill, your husband makes
this statmnent: '·Respondent further shows tl1at, without his
]{nowledge, E. Louise \Va.sher Cole, had her private detective
present at the said hotel, and after the hotel employees and
officia!s had failed to identify respondent, the said detective
was profuse in his apologies and. asked respondent to forgive him for a 1nistake that had been made and expressed
the hope tha.t respondent would entertain no ill feeling towards hin1' '; is tlia.t statement true?
.
A. I know nothing in the 'vorld about that.
Q. You are not able to say whether that is true, or untr!}eT
A. All I know is lVIr. Cole and Oolonel ~forgan were talking. I was not in reach of them.
Q. Did ~fr. Cole know ColonellVIorgan when he went to tl1c
l1otel tl1at rlay'
1
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A. I think he did.
Q. What makes you ·think he knew him?
,
A. Because, on Poppy Day two years ago Mr. Cole delivered a box of poppies to Colonel Morgan. ·
Q. How long have you known Colonel Morgan T
·
. A. I did not know him until I went to his office. The poppies were delivered to Colonel Morgan's daugh~
page 224 ~ ther.
Q. Was your husband a. soldier in the World
WarT
.. A. He said he was.
Q. Don't you know he was Y
A. I was not with him.
. Q. Is he a member of the American Legion 1
A. Yes, sir.
Q. If he told you he. was a soldier in the World War did
von believe him?
·· A. The American Legion requires a n1ember of the Legion
to be honorably discharged from some service; so I know
he was a soldier in the World War.
.
. Q.- Why did you say a moment ago you did not know
whether he was in the World War, or not 1
·., . A. Because I had not seen hiin discharged.
Q. What kind of a looking 'vonwn is l\Hss l{itty Robinson t
A. She is a kalsom~ned blonde.
Q. The court may be like I am, and not know-will you
please tell me what a kalsomined blonde is'
A. She is skinny; has frowsy hair, light hair; blue eyes and
has a washed-out expression.
. Q. · "\Vhat is tl1e kalsomined blonde-docs that mean madeover or something of that kind Y
A. Light hair.
Q. \Vould there be any trouble about identifying her?
A. She is not a striking looking person.
page 225 ~ Q. She would he easily identified, would she
not?
A. No, she would not b~ picked out of a crowd.
0. Did you take a picture of this Robinson woman to Virginia Beach with you 1
A. Colonel ~Iorgan brought the picture.
Q. Where did 1\Ir. Morg·an get the picture?
A. I gave him the picture.
Q. Did you give him a true likness of her?
A. I gave hjm a picture that the R.obinson woman gave me
taken about eight years previous; does not look like her now.
Q. \Vhat was the object of carrying that picture there!
•1
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A. To have the people at the hotel examine it.

(J. Was anybody able to identify it Y

A. Mrs. Gardner said the woman was a small woman, like'
I was, but she did not see her face, or hair.
Q. She did not identify her Y
·
A. No, sir.
.
Q. You were hoping she would be able to identify it, were
you not?
A. I was in hopes that the woman that registered with Mr.
Cole would be identified, yes.
Q. You thought tha.t was Miss Robinson Y
A. Yes, sir.
Q. You have not been able to connected up Miss Robinson
·
with her?
page 226

~
By l\1:r. Fulton: I object to that as calling for a
conclusion.

A. She said she was with him.
Q. .She never said she committed adultery with him, did
she?
A. I did not ask her if she committed adultery with hin1.
Q. What did you mean by telling 1\Hss Robinson it would
be easier for her if she signed the paper?
A. I did that as a bluff; I did not know what else to tell
her.
Q. Just what did you say to her?
A. I said, "If you will sign this paper it will be the easiest
'\Ta.y out for vou ''.
Q. Have you ever been to Kitty Robinson's house?
A. Yes, several years ago, when I was single, I visited her.
Q. In her home.?
A. Yes, sir.
Q. Was she your friend, or 1\fr. Coles' friend Y
A. She seemed to be a friend of both of ours; we all grew
up together.
·

RE-DIRECT EXAMINATION.
By Mr. Fulton:
Q. 'Vhile you and your husband lived in your .mother's

home will you state whether or not she treated Mr. Cole with
kindness and consideration?
page 227 ~ A. Yes, she did, and.l\1:r. Cole has told me he
had the best mother-in-law in the world.
Q. I forg·ot to ask you when I was examining you in chief

.
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about 1\fr. Cole's business and his income, and what is his
aget
A. He will be thirty-four in September.
Q. What is his healthY
A. He is in excellent health, except for a condition of his
feet.
Q. What salary was he receiving before and at the time of
the separation T
A. He told me his company paid him $350 a month and he
averaged $50 a month on this law fee.
Q. When did he make that statement to you, how long before the separation¥
A. About six months, I reckon.
Q. In the paper writing, marked "Ex. E. L. \V. C. No. 1 ",
signed by 1\ir. Cole, be says, "And I also give her all of the
furniture in our apartment". Have you received that furniture yet, or is it still in the apartment Y
A. It is still in the apartment.
Q. He agreed to pay you, in that paper, $125 a month, and
I understand you to say on cross-examination he has only
paid y'ou $65 up to the order entered by the court in this case 'l
A. That is right.
page 228 ~ Q. You stated after you saw ~Ir. Cole come
home with l{itty Robinson and put her out of his
car that you ha.d lived in the house with your husband and
the apartment of your husband, and that you occupied the
same bed with him from June 9, 19'29·, up until you actually
left his home on July 3, ti9'29. During that time did you have
any marital relations with him, cohabit with him¥
By Mr. White: I object to this on the ground that it is not
in rebuttal.
A. No, sir.
Q. Do you know what lVIr. Cole's present salary is?
A. No more than what he told me six n1onths before I left
him.
Q. Has he made any statement to you about his salary since
vou left!
.. A. No, sir.
Q. You were asked by Mr. White if 1\ir. ~.forgan was at Virginia Beach. I will ask you to state who arrived at the ~{ar·
tha Washington Hotel, :virg·inia Beach, first, 'vhen you went
down there for the purpose of identifying 1\{r. Cole-did you
arrive there before Col. 1\{org·an, or did Colonel ~{organ arrive
first Y
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A. Mr. Cole and my mother and I arrived there first, and
Col. 1\iorgan came about fifteen minutes later.
page 229 ~ Q. Did Mr. Cole see ~Ir. Morgan when he arrived!
A. Yes, sir.
Q. Did he see you talking to him when he arrived 7
A. Yes, sir.
Q. You stated you had paid your attorney (that is me)
$115. That was for court costs and on account of fees 1
A. Yes, sir.
Q. N[rs. Cole, has your health been the same since you
ascertained or learned on June 9th or June lOth about your ·
husband's association 'vith Kitty Robinson; his bringing her
back from Virginia Beach and about the registration as W. D.
Cole and "rif-e a.t Virginia Beach, has your health been as good
as before?
By Mr. White: This question is objected to.

A. It has not been as good and I have developed high
blood pressure.
Q. Have you been under the treatment of a doctor and are
you now under the treatement of a doctor for your health
and high blood ·pressure!
.A. Yes, sir.
Q. 'Vhat Doctor!
A. Dr. Rollings.
Q. Had your husband been n1arried before he married you f
.A. ·Not that I know of.
·
page 230 ~- (~. Has he any children, o r anybody to 'support, tba t you kno\Y off
.A. No, sir.
RE-CROSS EXAl\iiNATION.
By I\Ir. vVhite:
Q. How much have you paid Dr. Rollings since you left
Your husband?
·· A. I ow·e him sonw money now and have not paid him anything.
Q. Ho"r many tilnes have you been to him?
A. Four times, I think; ln1t I have had other doctors, tl1a.t
I paid, before that.
And further this deponent saith not.
By cm1sent of counsel the signature of the witness is waived.

Supreme Court of Appeals of ;virginia.

166

page 231 ~-EXHIBITS FILE.D WITH DEPOSITIONS OF
PLAINTIFF.

EXJ. A. L. 8. NO. 1.
Name Mr. & 1\{rs. W. D. Cole
Street 4 N. Davis
City and State· Richmond, Va.
Room

301

Rate
10.00 day

Date

No. in party
. 2.

6/8/29

Arrived
P.M.
Clerk

L. P.
EX. F. M. NO.1.
. July 12, 1929.

The Cavalier Hotel,
.Virginia Beach, V a.
Gentlemen:.
Mr.
D. Cole or :Nir. W. Disney Cole 'vas registered at
your hotel during the convention of the Virginia-Carolinlt ·
Paper Trade Association on June 6th and 7th and probably
up to the 8th_, 1929.
. Will you kindly let us know when he check~d out and at
what time of morning or evening.
Your immediate attention to this will be appreciated.

w:

Very truly yours,

SOUTHERN BUREAU OF INVE·STIGATNON, INC.
page 232

~

EX. F. M. NO. 2.

THE CAVALlER
Virginia Beach,
Virginia.
C. :V. Delahunt,
Managing ·Director.
Near Norfolk on the Atlantic.
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July 23, 1929.
Southern Bureau of Investigation, Inc.
Travelers Building,
Richmond, iVirginia.
Attention: Mr. Frank Morgan.
Dear Sirs:
Your favor of the 12th instance.
We beg to advise that Mr. W. D. C'ole arrived with us for
luncheon June 6th and left after luncheon on June 8th. Trusting this will give you the information desired we are,
Yours very truly•.

H. J. PEEKE
Auditor.

HWL:EM

EX. E. L. W. C. NO. 1.
I, W. Disney Cole, do hereby swear that I will give my wife,
Louise Washer Gole, $125.00 per month, and also gtve her all
of the furniture in our apartment, this agreement for thirty
days if se cars to leave me. If she decides to stay away perI
manently, then the above terms will also be followed.
also give her the lot on East Seminary Avenue without a,ny
conditions whatever, whether she stays longetpage 233 } than thirty days or not.
W. D. COLE.
~Ion.

June lOth, 1929.

EX. E. L. W. C. NO. 2.
I, Mornie Robinson, also called l{itty Jane, do hereby swear
that I \Vas \vith W. Disney Cole on Saturday, June 8th, 1929,
and Sunday, June 9th, !9:29, and that the said W. Disney Cole
did bring me to Richmond on Sunday night in his car.
MORNIE B. ROBINSON.
1\'Ion. June 10, 1929.

Supreme Court of Appeals of ;VIrginia.

168

EX. E. L. W. C. No. 3.
Extract from Times Dispatch Tuesday July 2, 1929.
GUEST AT MARTHA W .AJSHINGTON.
Recent guests at the Martha Washington Hotel, Virginia
Beach, are as follows: A.M. Ga.rthrig·ht, Dr. W. E. ·Clapin and
party, Mr. and Mrs. W. D. Cole.
. page 234

t

DEPOtSITIONS FILED OCTOBER 9TH, 1931.

Virginia:
In the Circuit Gourt of the City of Richmond.

E. Louise Washer Cole
vs.
W. Disney Cole.
OFFICE· OF

~I.

J. FULTON, ESQ.,

Mutual Building·, Richmond, Va.,
September 11, 1931.
The depositions of W. A. Rose and others, taken before
Allen G. C'ollins, a Commissioner in Chancery of the Circuit
Court of the City of Richmond, on the dat.e and at the place
above set forth, pursuant to agreement between counsel without notice, to be read as evidence on behalf of the plaintiff in
rebuttal in the above entitled cause depending in the saicl
Court.
Present: lt{r. ~L J. Fulton, counsel for plaintiff; ~Ir. David
Meade White, counsel for defendant; Plaintiff and defendant
in person.
page 235

~

W. A. ROSE,
has her~tofore testified in this cause, being
recalled on behalf of plaintiff in rebuttal, deposes and says as
follows:
~1o

DIRECT EXA1\1INATION.
By Mr. Fulton:
Q. Mr. Rose, will you state whether, or not, on December
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25, 1930, you saw Mr. Cole's car parked at any place, and it
so, where it was and before whose home!
A. On December 25th it was parked in front of Miss Kitty
Robinson's.
Q. What number was that and on what street?
A. I don't recall t.he number, but it was about seven o'clock
on Twenty""second street.
Q. You say it 'vas in front of l{itty Robinson's house. Do
you know where it is! I mean, do you know her house when
you see it and pass it 7
A. Yes, sir.
Q. How long have you known that place?
A. About six or seven years.
Q. 'Vho was with you at the time7
A. My wife and two children.
page :236 } Q. Where had you been 7
A. We had been to Mrs. Cole's brother's o~
Williamsburg Avenue. That was on the afternoon of Christmas Day and we came back by there.
Q. I will ask you to state if you saw Mr. Cole's car parked
there on Aug·ust 5th, 1931-I mean, in front of Kitty Robinson's home or about there?
A. Yes. That afternoon we had borrowed a baby crib from
1\!Irs. Cole's brother, and we were returning it and passed by
there on the way back, my wife, two children and Mrs. "\Vashe:t
'vere with me.
Q. That was on Aug·ust 5th, 1931, was it?
A. That's right.
Q. I ask you to state if yon saw lVIr. Cole's car parked in
front of l(itty Robinson's home on or about August 23rd,
1931, and if so, give the particulars?
A. On August 23rd, that was a Sunday afternoon about
6 :30 o'clock, n1y ·wife and two children and ~Irs. Washer were
with me; we were going east on Marshall Street and saw 1\'Ir.
Cole's car drive by and stop in front of Miss Robinson's
house, and ~Iiss R-obinson got out. I drove my car up close to
l\fr. Cole's car, blew rny horn, and in return he spoke to me.
Q. I ask you if you saw ~fr. Cole and l\iiss IGtty Robinson
at Buckroc Beacl1 any time recently, and if so,
page 237 ~ when 1
A. I saw :hfr. Cole on Labor Day. "\Ve went
down to Buckroe Beach on Labor Day; we were figuring on
leaving Buckroe Beach at three o'clock; we were in front of
Grove's Bath House at three o'clock, we intended to meet my
sister-in-law there, but in the meantime we started to buy
some ice cream cones at the pavilion and as we turned around
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the corner of Grove's Bath House I saw Mr. Cole's ca1·
parked and Mr. Cole and Miss JGtty Robinson in it.
Q. Was anybody with ~Ir. Cole and Miss Kitty Robinson
that timet
A. No, sir.
Q. Who was with you and sa'v them on this particular date!
A. Mrs. Washer, my 'vife's mother, my wife, Mrs. Jones
and her daughter.
·
Q. Did any of the party speak to Mr. C'ole at that timeY
A. My wife went over and spoke to him.
CROSS EXAMINATION.
By l\fr. White:
Q. ~Ir. Rose, have you testified to these facts before?
A. These particular facts 1
Q. Yes.
A. No, sir.
Q. Where did you get the dates that you furpage 238 ~ nished 1
A. What?
Q. The dates that you saw 1\fr. Cole's car parked in front
of Miss Robinson's house.
·A. I got the dates when I saw them there.
Q. Did you write them downY
A. Yes, sir.
Q. For what purpose 1
A. To remember them by.
Q. When did you write them down f
A. I wrote them today.
Q. Did you get them from Mrs. Cole T
A. No, sir.
Q. Why did you write them down today f
A. So as to keep them in mind.
0. What day was August 5th Y
A. I can.'t say right off hand what day it was.
Q. What time were you over there?
A. 8:30.
Q. "\Vhat were you doing over there?
A. I just told you, I was coming bac.k from my brother..inIaw's. ·
·
Q. Did your car stop?
A. No, sir.
.·
Q. How far was his car would yon say frorh
page 239 ~ you Y
·
A. From the n1iddle of the street to the ctn·b ..
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I was going down the middle of the street and his car was at
the curb.
Q. Did you know whose car it was 7
A. I ought to know his car when I see it.
Q. Did you see him in there Y
•
A. No, sir.
Q. Did you get the number of the car?
A. No, sir.
Q. Was it night
A. Well, it was just about dark; 8 :30 is just about dark
in August.
Q. You said that you saw his car in front of the house on
Twenty-second street; is that right?
A. When I say that I don't know exactly the number of the
house, but I know it was Miss Robinson's house where his
car was parked.
Q. Do you know where Twenty-second street is t
A. On Church Hill.
Q. There is no mistake that you saw it on Twenty-second
street, is there T
A. No, I say I saw it in front of Miss l{itty Robinson's
house.
Q. On Twenty-second street?
A. I won ''t swear it is Twenty-second street.
pag·e 240 ~ I said Twenty-second street, but it was on Church
Hill. I have the particular dates there if you
refer back to my pr~vious testimony.
Q. This was all in 1931, was it?
A. 1931, except December 25th.
Q. You have already testified to December 25th, haven't
you?
· A. No, sir.
Q. You have not?
A. Just then, I had not before.
Q. That was Christmas, wasn't it?
A. I should think December 25th is Christmas.
Q. What were you doing in front of Kitty Robinson's house
on Christmas Day?
A. My previous testimony says that I was coming back
from my brother-in-law's to Highland Park.
Q. You said it was ahout seven o'clock in the afternoon.
That would be dark too, wouldn't itY
A. Seven o'clock is just a little after dark.
Q. Just a little after dark?
A. Yes.
Q. What time does the sun go down on December 25th t
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A. I would have to look at tH.e calendar to find out, or the
almanac.
. Q. Is it dark at half-past four on Christmas
page 24r} Day1
A. No.
Q. Was it dark at five o'clock on December 25th Y
A. About.
Q. You say that you saw ~1:r. Cole at Buckroe Beach on
Labor Dayt
A. Labor Day.
Q. Of this year 1
A. This year.
Q. What is your object in telling that!
A. I told ,vhat I 'vas asked.
Q. Did you see him do anything that wasA. No, sir.
,
Q. Let me correctly state that question. You said that
you saw Mr. Cole at Buckroe Beach with Miss Kitty Robinson on Labor Day1
·
A. Yes.
Q. Did you see him in the daytitneY
A. The daytime.
Q. Did you see him misbehaving in any wayY
A. No, sir.
Q. Was there anything criminal about his being there that
day?
.
A. No, sir, except sitting in the car 'vith ~fiss Robinson.
Q. Mr. Cole's wife 'vas not living with him.
page 242 ~ on Labor Day, was she 1
A. I should think not, sir.
And further this deponent saith not.
Sig·nature of 'vitnP.ss waived by consent of parties by
counsel.
page 243

~

ALICE WASHER ROSE,
Was duly s'vorn and testifi·ed as follows:
DIRF1CT EXAMINATION.

By Mr. Fulton:
Q. ~frs. Rose, what relation are you to the complainant,
!frs. Cole?
A. Sister.
Q. Are you older or younger than she?

W~
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A. Younger.
Q. Where do you live'
A. 2705 Second A venue.
Q. You are the wife of the 1\fr. Rose who has just testified, are you not 1
A. Yes.
- Q. Is this the first time that you have testified f
A. Yes, sir.
Q. I ask you to state whether, or not, you saw the defendant, lVfr. Cole, and Kitty Robinson on the Creigton Road 011
August 24, 1930, and state the time and particulars?
A. Yes, sir. I saw then1 on August 24th, Sunday afternoon,
about three or three-thirty. They were riding along towards the Glenwood golf course.
page 244 ~ Q. "\Vho was with you Y
A. 1\Hss Hall, Mrs. Cole, my husband, two children and myself. We were going along the Creighton Road
and we met 1\{r. Cole and 1\-liss l{itty Robinson, and .we passed
them and went along until w·e g·ot to a wide place in the road
where we could turn, and we turned and followed Mr. Co~e
about five nliles, and then they went too fast for us to follow.
Q. As 1\fr. Cole passed you was there any sign of recognition by either party 7
A. lVIr. Gole waved his hand this way (indicating), and Miss
Robinson raised her hc.lnd, whether she was fixing her hat Ol'
waving I don't knO\\'.
Q. Do you kno\v l\bss l{itty Robinson?
A. Yes, sir.
Q. IIow long have you known her, approximately?
A. Several years.
Q. Is there any doubt in your mind that you saw lVIiss Robinson and Mr. Cole in that cart
A. No, because I was sitting in the front seat and sa\v thein.
Q. I will ask you to state if you sa\v ~Ir. Cole's car parked
in front of ~fiss l{itty Robinson's house on Christmas Day,
1930, and state the time and where you had been 1
A. Yes. It 'vas Christmas; my hushand and I
page 245} and two children had ben down to my brother's
and 'vo were on the way home to my house and
and passing by there I saw Mr. Cole's car parked a;ound
there around seven o'clock in the afternoon, just about dark.
Q. That was Christmas, 1930f
A. That was Christmas, 1930.
Q. Who was 'vith you at that time'
A. l\Iy husband and my two children.
Q. Ho-w old are your hvo children 7
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A. They are small, two and three.
·
Q. I ask you if on August 5, 1931, you saw Mr. Cole's .car

parked in front of Kitty Robinson's house and ,at what bme
and who was with you T
A. That was Wednesday night. We were coming from my
brother's house on the Williamsburg Road, and in the car
with me was my mother, my husband, our two children and
myself. That was about eight-thirty, and his car was parked
in front of Miss Robinson's house.
Q. Do you know Mr. Cole's automobile when you see it?
A. Yes.
. Q. I will ask you to state if on August 23, 1931, you saw
Mr. Cole's car parked in front of Kitty Robinson's house?
A. That was on Sunday afternoon, ahout six-thirty, between six-thirty and a quarter to seven.
Q. Where had you been that day?
page 246 ~ A. We were on our way down 1\ia.rshall street.
We were just out riding and we started over to
the East End.
Q. Now did you go into Thirty-Second street, where IYiiss
Robinson lives?
A. Yes; we saw his car parked in front of her house and
we turned into Thirty-second street.
Q. Did you drive by the side of the ear Y
A. Yes, we drove by Mr. Cole's car.
Q. ·was he inside the car?
A. Mr. Cole was inside the car; he stopped there and Miss
Robinson got out.
Q. Do you mean Miss IGtty Robinson?
A. Yes.
Q: Where did she goY
A: She 'vent into her house. She waved her hand a.t us
and went into the house. She had her gloves or her pocketbook or something in her hand.
Q. "\Vhen you went there on that occasion did you speak to
him or not?
A. Yes, we drove by his car and stopped and hollered to him
and he acknowledged it and we drove on.
Q. You stopped long enough to sp.eak and drove on!
A. Yes.
·
Q. "\Vho was with you thenf
A. ~Iy mother and my husband ~and my two
page 247 ~ children.
Q. I ask you if you saw IYir. Cole at Buckroe
Beach with Kitty Robinson on Labor Day, September 3, 1931,
and the circumst~nces under ~hich you saw them T
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A. My husband and ·I were walking down _towards the pavilion and we happened to look at somebody on the other
side and we saw his car parked there with the back towards
us and we recognized the number. So we walked across the
street and came back there and spoke to him.
Q. Did he recognize you, or not¥
A. He said, "Hello, Berny, how are you'', and I went on.
Q. Did Miss Robins on speak to you!
.
A. She smiled and bowed her head but she didn't say anything that I could hear.
Q. Who was with you on that occasion Y
A. Well, we were planning to meet my sister at the corner, and her daug,hter. ~Iy mother was up there with her.
Q. What sister do you mean Y
A. My older sister, Mrs. Jones and her daughter and my
mother. We had all planned to meet at that corner at three
o'clock, so w-e went back and got them and told them.
Q. After you saw 1\fr. Cole's car?
A. No. I went around the car an~ they stayed behind the
car while I and my mother 'vent around in front of the car
and spoke to them; I did, she did not. She said she wanted
to be sure that Miss Robinson was in the car.
page 248 ~ Q. You don't know how long they had been
there, do you?
A.

No~

Q. You don't know how long they stayed after you saw
them, do you?
A. It was half past three, or four. We were around that
corner half an hour. Our car was parked there ..
Q. And they were still there?
A. His car was parked there when we left.
· Q. Did you leave them there?
A. His car was parked there when we left.

CROSS EXAMINATION.

By

~Ir.

White:

Q. Who wrote the days and dates that you stated to the

court in your testimony Y
A. I wrote them in my own handwriting.
Q. When did you write them Y
A. This afternoon.
Q. For what reason?
A. _Because I didn't want to get confused.
Q. Did you know the dates before you wrote them?
A. Yes, because whenever we saw them, we knew the case
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was in progress and took particular pains to note the dates.
Q. Did you talk to ~Irs. Cole about them?
page 249} A. When I went home I always talked about it.
Q. What kind of a car has Mr. ColeY
A. A Pontiac coach.
Q. That is not the only Pontiac in Richmond, is itT
A. I don't think so.
Q. Can you tell it from any other!
A. If it had not had the license number I don't know that
I 'vould have recognized it.
Q. What was its license nmber~
A.
Q.
A.
Q.
A.

13-008.

1930T
Yes, sir.
.
And you saw that at nightt
No, it was late afternoon. we were hurrying home to
supper.
Q. Didn't you tell the court it was seven o'clock on December 25thf
A. About that time. I <lidn't write that down, but my
brother had had supper and "re had started to get our supper.
Q. It was dark then, was it notT
A. It 'vas just getting dark.
Q. It was not dark, but it was g·etting darkf
.A. When we got to the car I suppose it was dark, but we,
had headlights.
Q. ·r-Iow fast were you goingY
· page 250 } A. We slowed up to be sure of the number.
Q. Did you come to a full stop f
A. No, sir.
·
Q. Did you write the number downY
A. Yes, sir, but I already knew the number, that was not
necessary.
Q. Was anybody in the car 1
A. Mr. Cole's carY
Q. Yes.
A. No.
Q. Do you know whether Mr. Cole was there, or not?
A. I didn't go into the house to find out, but I had seen his
car there numbers of times 'vhen I didn't put it down.
Q. How did you happen to see 1\fr. Cole's car there a nnnlber of times 1
A. By looking at the number and seeing it.
Q. Did you go there for the purpose of seeing whe"lher he
was there or not?
A. If we were going to Church Hill we turned down Tl1irty-
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Second street to make sure he was there. It was the direct
wa.y from my house to my hrother 's house.
Q. How far from Clay street does Miss Robinson live?
.A:.. She lives about the middle of the square between Clay
and Marshall.
page 251 } Q. So if this car of ~Ir. Cole's was in front ot
her house it was about the middle of the square,
was itt
A. Well, it is 409, you can measure it. There are several
houses there but they are small.
Q. And when you went on Church Hill you always went by
there, did you 7
A. We were going off from the car line, down Thirty-second,
·we always got off the car line on account of the children.
Q. And passed :Nliss Robinson's house Y
A. Yes, sir.·
Q. Does l\tiiss Robinson live in a respectable neighbor·
hood¥
A. I don ''t kno,v, I never lived there.
Q. Do you know anything about the neighborhood?
A. My mother owns four houses across the street.
Q. How long has Miss Robinson lived thereY
A. Twenty years to my knowledge.
Q. You said you had known her several years?
A. Yes, I have known her since I was a young girl.
Q. Do you know anything against her?
A. I have seen enoug·h.
.
Q. Is all you know just what you have seen?
A. I don't like to say, Mr. White.
Q. She was a member of the same .Sunday School clas~ as
you were a member of, was she not?
page 252 } A. I 'vas in the same class.
Q. What church was that?
A. The Third Presbyterian.
Q. Did she ever visit Mr. and 1\:frs. Cole's home?
A. I have only known her to be in my mother's home once.
Q. Whom did sbe visit when she was there?
A. She came hon1e with my sister one Sunday afternoou
when we first" moved to Highland Park.
Q. Which sister Y
A. 1\:frs. Cole.
Q. How long· ago was thatf
A.
e have been living in Highland Park eleven years
and it was soon after we moved there that she can1e there.
Q. Did she come into your homeY
A. Yes, she came in and sat down.

'V
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Q. You did receive her as a guest, did you?
A. Why, yes·.
Q. You said that you saw Mr. Cole there a number of other:
times. Can you state the dates?
A. I didn't say I saw 1\{r. Cole. I said I saw. his car parked
·
there a number of times.
Q. When was that?
A. When I would pass there in the afternoons about six
or seven o'clock. I didn't put all of them down.
page 253 ~ Q. What was your object in putting any downY
.A:.. Because I knew Mr. Cole's habit of not remembering, his habit of denying.
Q. What 'vas the object of putting it downY
A. I workec;] in court a number of years and I know ho'v
particular lawyers are.
Q. Suppose Mr. Cole's car was parked there, what wa~
your object in testifying to it Y
A. Well, I was called to say that.
Q. If you did see Mr. Cole's car in front of 1\Hss Robinson's house on every occasion you stated, is there anything in
that?
A. No, indeed. Wasn't anyone in the car at all.
Q. I didn't ask yon that. I mean, was there anything criminal in his car being in front of her house?
A. Well, I am not a judge, Mr. vVhite.
Q. 1\{rs. Rose, I asked you a question, if it be a fact that
you saw Mr. Cole's car in front of lVIiss Robinson's house,
is there anything· .in that? You answered. ''No, indeed'".
Then you afterwards answered and said, ''I didn't see anyone
in his car''. Why did you change .your first answer 1
A. Well, I didn't. understand your question.
Q. Let's get it so that that you will understand it. Do yon
-reg-F~rd it as anything criminal in seeing a man's car parked
in front of a lady's home?

page 254

~

1\fr. Fulton: This question is objected to as calling for the opinion of the witness and as irrelevant and immaterial.
Mr. vVhite.: If it is irrelevant and immaterial then. all of
her evidence on this subject has to go out as irrelevant and
imrna terial.
1\{r. Fulton: I meant. that the opinion of the witness is irrelevant and immaterial.
Mr. White: I want the opinion of the witness; that is what
I want her to state.
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A. Well, it is mighty suspicious for a married man's car
to be pared in front of a single· woman's house, he being
known to be going with her and seen with her.
Q. Why is it suspicious Y
A. He knows his wife's attitude towards Miss Robinson
after their return from Virginia Beach.
Q. When you say, ''suspicious'', do you mean suspicious
to you or suspicious to anybody! Is that your private opin-ion!
A. Suspicious to anybody. Well, it is an opinion, too.
Q. Do you want to convict anybody Y
A. I am not convicting anybody; I ani answering what is
asked me.
Q. Is it the purpose of your testimony here to
page 255 ~ show that anything of a criminal nature is going
on between Mr. Cole and this young lady Y
Mr. Fulton: The same objection is made to these questions
as was made before.
A. Well, I think I was brought ])1 by the attorney for Mrs.
Cole.

By 1ir. White:
Q. For what purpose Y
A. I suppose you know what purpose she has an attorney
for, taking depositions.
Q. Would you have your brother-in-law and your sister divorced on the ground of suspicions.
A. I am not having them divorced.
Q. You admit that as far as your evidence goes it is nothing but suspicions, do you Y
A. I have never seen 1\ir. Oole and Miss Robinson do something they should· not.
Q. And so far as you know they never have, have they?
A. I know nothing at all about it.
And further this deponent saith not.
Signature of witness waived by consent of parties by coun·
sel.
page 256
follows:

~

HANNAH MAY HALL,
Having been first duly sworn deposes and says as
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DffiECT EXAMINATION.

By Mr. F'ulton:
Q. State your name and residence.
A. Miss Hannah ~lay Hall, 2811 Third Avenue, Richmond.
Q. Do you board 'vith Mrs. Washer, the mother of the complainant!.
A. I do.
Q. I-Iow long have yon been living there Y
A. About fifteen years.
Q. Are you in any way related to :hirs. Cole, the complainant heret
.A:.. I am not.
Q. Are you employed by anyone 1
A. Yes.
Q. WhoY
A. Simmons-Bynum ~iotor Corporation.
Q. How long ha:ve you been with them t
A. About three years.
Q. In what capacity f
page 257 }- A. Bookkee·per.
Q. Where was your home before going to ~irs.
Washer'sf
A. Route 5, Richmond.
Q. You lived in what county f
A. Henrico county.
Q. Just out of Richmond Y
A. Yes, sir.
Q. Miss Hall, will you state whether you have seen Mr.
Cole and Miss Kitty Robinson out riding in his automobile,
and if so when, giving the particulars of the first time you
saw them?
A. I saw them on August 24, 1930. I saw them down on the
Creighton Road.
Q. Whererubouts on the Creighton RoadY
A. I don't remember; it was not very far from the Glenwood golf course, coming from Glenwood.
Q. Who was in the car with Mr. Oole?
A. Miss Robinson.
Q. Anybody elseY
A. No.
Q. Whose automobile were you in, and just tell what occurred there?
A. I was in ~Ir. Rose's car with Mr. Rose, Mrs. Rose, Mrs.
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Cole, and Mrs. Washer and two children and mYpage 258 ~ self. We met them, and Mr. Rose turned his car
around and followed them but they 'vent off and
left us.
Q. Now 'vhen did you next see ~ir. Cole out driving in his
·
automobile with l{itty Robinson~
A. I haven't seen them since then out riding together.
Q. Have you seen ~Ir. Cole's car parked in front of Kitty
Robinson's house during this year, and if so, state when Y
A. I saw it several times last winter, but I saw it once this
summer, I think it was the 5th of August.
Q. Do you know where J{itty Robinson lives!
A. I don't remember the number.
Q. Do you know the house 'vhen you pass itt
A. Yes, sir.
Q. Do you know her?
A. Yes, sir.
Q. How long have you been knowing her?
A. Oh, I have known her about as long .as I have been living with ]\![ rs. Washer, fifteen years.
Q. Has she been living in the same place ever since you
have known her?
A. Yes, sir, I think so.
Q. If you don't know the number, 'vould you be able to go
to her house f
A. Yes.
Q. Who was with you on August 5th, 1931, when
page 259 ~ you say that you saw Mr. Cole's car parked in
front of Kitty's Robinson's house?
A. 1fr. and ~Irs. Rose and Mrs. Washer.
Q. About what time was that in the day or night t
A. It was after eig·ht o'clock, I ean 't remember the exact
time.
Q. How do you know that was 1\Ir. Cole's car?
A. Well, I recognized it. I have known it for several years.
Q. You say you recognized it and have known it for several
years. About how many?
.li. WellQ. What kind of a car is it f
A. It is a Pontiac.
Q. Is it a four passenger car?
A. I suppose it is knnwn as five passenger.
Q. Mr. Cole's car is1
A. I suppose so. It is a sedan.
Q. Is it a coupe'
.A.. It is not a coupe.
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Q. Now you say you saw his ear parked there several times.
Did you make any note of the dates?
I': A. No, I did not.
·
· Q. Can you give the Commissioner any idea of the numbE' ...
of times?
p~ge 260 } A. No.
CROSS EXAMINATION.

By Mr. White:

Q. Miss Hall, did you talk to Mrs. Oole before you came
here today?
A. No, I haven't seen 1\'Irs. Cole since she left home this
morning.
Q. How did you happen to come down here Y·
A. I got on the bus, transferred at Seventh and Broad and
0ame here on the street car. ·
Q. How did you happen to come here to testify Y
A. I was asked to. .
Q. By whom? ·
A. Why, Mr. Fulton.
Q. Did you talk to Mr. Fulton?
A. I saw him one day just to speak to him.
Q. We are not concerned 'vith how many times you talked
to Mr. Fulton, but did you talk to Mr. Fulton today about
·
the case?
A. No, sir.
,
Q. You have never talked to Mrs. Cole about this case?
A. Well, I live in the house with Mrs. Cole.
page 261 } Q. I asked you did you talk to ~Irs. Cole about
it?
A. Yes.
.
Q. Didn't she ask you to come here today?
A. She told me when.
Q. Did she ten you what she wanted you to testify about?
A. Well, I don't know.
Q. Why don't you know, if you talked to her about it1
A. I just merely came as a witness to say what I knew.
Q. I understand, but did not 1\frs. ·Cole tell you to come
down here today and what she wanted you tC> testify about f
A. Yes, sir.
Q. vVhy didn't you tell the Court that when I first asked
you~

A. It sounds irrelevant to me.
Q. Where did you first become acquainted with Miss Robinson¥
.·
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. A. At the Third Presyterian Church.
Q. Was she a member of the Sunday School over there?
A. :Yes, sir.
Q. And you went to that Sunday School Y
A. Sometimes, as a visitor.
Q. Miss Robinson lives in a respectable neighborhood, doeb
she not
A. Well, I suppose so.
Q. Do you know what object you have in tellpage 262 ~ ing the Oourtthat you saw Mr. Cole's car in front
of her house?
A. What object I have in itY
Q. Yes. What is your object in telling the Court that you
saw Mr. Cole's car in front of Miss Robinson's house
Mr. Fulton: This question is objected to as irrelevant. The
object of her testimony is to be determined by the Court, and
it is not for this witness to determine the object.
A. I don't know; no object.

By Mr. White:
Q. Did you have any reason for saying that you saw his
car there¥
Mr. Fulton: This question is objected to as calling for the
opinion of the witness on a matter that is not within her province to testify about.
Mr. White: I want her personal opinion, that is what I
want.
A. That is a dumb question.
By Mr. White:
Q. That is a good answer, but will you explain to
page 263 } the Court what you mean by a dumb question t
A. It is just a question and nothing else; no
·
object to it that I can see.
Q. Do you know what" Mrs. Cole's charge is in tliis case 7
A. I think I do.
Q. Do you regard it as a matter of suspicion when you see
a man's automobile in frorit of a woman's house who lives in
a respectable neighborhood t
A. I do not, unless there are other circumstances that warrant me in thinking so.
Q. Do you know anything of your own knowledge about Mr.
Cole and ~fiss Robins on?
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.A. No.
·
Q. Did you ever see Miss Robinson in Mrs. Cole's hom~!
A. In Mrs. Cole's home
Q. Yes.
A. No, sir.
Q. Did you ever see her at Mrs. Cole's mother's homef
A. I don't remember, althoug·h the crowd q{ us used tQ go
together~

~· What do you mea~ by "the ~row<l of "\IS \l,Sed to got~
geherHf
A. WeJI, she was in the crowd of" young peQple that Mrs.
Col~ and I traveled with..
·
·
Q. She was one of you all's associate~ t
page 264 ~ A. Yes, sir.
Q·. Do you know whom :Miss Robinson live~
withf
A. She lives with her father·.
Q. Is her mother living, or d~ad f
A. Her mother is dead.
Q. And she lives with her father Y
A. I think so~
Q. And all you know about this case is that yon have seen
Mr. Cole's automobile in front of her father's home'
A. I have seen that.

And further this deponent saith not.
Signature of witness waived by consent of parties by cott.llsel.
page 265

~

State of Virginia,
City of Ric.hmond, to-wit:

I, Allen G. Collins, a Commissioner in Chancery of the
Court of the City of Richmond, do certify that the foregoing
depositions were duly taken and sworn to and the signatures
of the witnesses thereto waived by consent of parties by counsel, before me on the date and at the place stated in the
caption.
Given under my hand this 8th day of October,, 1931.

ALLEN G. COLLINS,
Commissioner.
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page 266 ~DEPOSITIONS FILED IN CLERK'.S OFFICE
·SEPTEMBER 23, 1931. TAKEN
AUGUST 14TH, 1931.
Virginia:
In the Circuit Court of the City of Richmond.

''

E. Louise Washer Cole, Complainant,
vs.
W. Disney Cole, Defendant.
The depositiqns of Dr. ~L L. Anderson and others, taken
before me, William E. Crawford, a Commissioner in Chancery for the Circuit Court of the. City of Richmond, Va., pursuant to agreement, at the law office of David Meade White,
Esq., Law Building, City of Richmond, V'a., between the
hours of 2 P. l\L and 6 P. l\L, to be read as evidence on be~
half of the defendant in a certain suit in equity pending in the
Circuit Court of the City of Richmond, Va., in the above entitled cause, wherein E. Louise Washer is Complainant and
W. Disney Cole is Defendant.
·
Present: Minnitree F'ollws Fulton, Esq., Counsel for Complainant; David 1\'Ieade White, Esq., Counsel for Defendant.
page 267

~

DR. l\L L. ANDE·RJSON,
··
a witness of la."rful age, being first duly sworn, de}Joses and says as follows:

DIRECT EXAl\IIINATION.
By Mr. White:
Q. Dr. Anderson, will you please state to the court your
name?
A. 1\'I. L. Anderson, 928 'Vest Grace .Street, Richmond, Va.
Q. Are you actively engaged in the practice of medicine,
and, if so, how long have you followed that profession?
A. I am; for thirty-one years.
Q. Do you know Mr. and Mrs. W. Disney Cole, the parties
to this suit 1
A. Yes, sir.
Q. Have you ever attended either of thes.e parties, or both?
A. Yes, sir, both of them.
·
·
Q. What did you treat 1\tlrs. Cole for, Dr. Anderson7 .
A. I hardly remember now; just the usual disorders; ner-
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vousness and indigestion, or a little bilious attack, or colds.
She has never been vecy ill since I have known her.
Q. Dr. Anderson1 the case in which you are testifying is
a suit for divorce, instituted by Mrs. Cole against her husband. Mr. Gole has filed a cross bill in this suit and, among
other thh~gs, he charges his wife with suffering
page 268 } from an ''incurable impotency of the body existing at the time of the marriage''. I wish you
would tell the court whether you have examined Mr. W. Dis. .
ney Cole, the husband, with a view of ascertaining whether or
not he is sterile Y
A. I have.
Q. When was that examination made, Dr.· Anderson¥
A. That was made day before Yt:Sterday by examining his
seminal fluid under miscroscope.
· .
. Q. Was the. examination made in the usual method in which
such tests are made Y
. ,. ~. Yes ; the only way they can be made.
.
Q. Tell the court what was the result of your examination?
·
·
·
A. We found the spermatazoa st~ong, live and vigorous and
every indication that the person from whom they came was
very active sexually and from a reproduction standpoint.
. '· Q. ·From your examination would you be able to ·say, if Mr.
and Mrs. Cole have never had any children and have never
used any means to prevent having any children, that would
.be 'the fault of the husband Y
·
A. I don't think so.
And further

t~is

deponent saith not.

By consent of counsel for the parties the signature of
witness is waived.

th~

page 269 }

W. DISNEY COLE,
the defendant, a witness of lawful age, being first
duly sworn, deposes and says as follows:

DIRECT EXAMINATION.
By l\IIr. White:
Q. l\{r. Cole, state to the court your name, residence and

occupation Y
·
A. William Disney Cole, 2403 Third Avenue, Richmond,
.Va.; Secretary and General Counsel to the Epes-Fitzgerald
Paper Company.
·
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Q. How old are you, Mr. Cole?

A. Thirty-four.
. .
Q. It is a fact that you were married to Mrs. Cole on Aprit·_:
4, 1922, in the· City of Washington 7
··
A. Yes, sir.
.
Q. How long had you courted your wife before you were
married?
A. I would say about six or seven years.
·Q. What was your business when you and Mrs. Cole were
married!
··
.
9. I was Branch Credit Manager for the Crown Cork and
Seal Company.
.
·
Q. Where did you and Mrs. Cole go to live after yo'Q.
were married?
A. Went to live with her mother, Mrs. M. Alice Washer,
2811 Third Avenue, Richmond, Va.
page 270 ~ Q. How long did you live in the home of your
·
Mother-in-law?
A. I think we lived there from April1922 to some time in
1925.
Q. Tell the court why you left, if you did leave Y
A. Well, it was a seven-room house, and there were three ·
families in there and it was rather crowded for· accommo~
dations, and my ·sister-in-law had become in family way and
was being disagreeable and I told my wife we had better
inove. I offered to build a house on a lot in Ginter Park that
I was paying for at that time, and she said she would not
leave her mother, and I told her to get a house satisfactory
to her; so, she got one at 2609 Third Avenue, two blocks from
her mother's house, and we moved there, and stayed there
about a year. Then we found a more desirable apartment, at
2403 Third .A.venue, with a separate entrance, four blocks
from her mother's, and 've moved there, where I still live..
Q. Do you live alone 1
A. Yes, sir.
Q. What salary were you making at the tim-e of your marriage, Mr. C'ole Y
A. $40 a week.
Q. Were you working for the Crown Cork and Seal Company?
A. Yes, for the Crown Cork and Seal Company.
Q. Ho\v long did you continue with that firm Y
page ~71 ~ A. Until September 1922. The spring after I
was married, they decided to discontinue their
Richmond office, and offered me a· place in either Philadelphia or Atlanta; but I did not go to either one.

J
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Q. Why did you not go either to Atlanta or Philadelphia t
wife did not 'vant to leave her people and out of
deference to her wishes, in my effort to make her happy, I
secured another position here, at an increase in salary, over
what I was drawing.
Q. Were. the relations 'vith your wife's people while living
·
with your mother-in-law pleasant Y
A.. My relations with my mother-in-law were pleasant
Q. You lived there on good terms 7
A. As far as my mother-in-law was concerned.
Q. Are you still on good terms with your mother-in-law!
A. As far as I know.
Q. Where did you go to w·ork after you left the Crown
Cork and Seal Company!
A. When I left the Crown Cork and Seal Corporation, I
secured a position with the Moss Cigar Co., at 1113 East
Main Street, Richmond, Va.
Q. State to the court how long you were with that con,
cern¥
A. vVhen I went with that concern, they were liquidating
their business, and I stayed with them several' months and
their volume of business dropped off and did not
page 272 } justify them keeping on a full force of employees~
and I resigned, and the president resigned, and
shortly after that the vice-president closed the business out.
Q. What did yon next do 1
A. I next worked as a probation officer in the Juvenile and
Do·mestic Relations Court in Richmond.
Q. How long were you connected as a probation officer with
the Juvenile Court of Richmond 1
A. It was less than a year. because while I was there the
Epes-Fitzgerald P'aper Company offered me a position at a
substantial increase in salary, and I resigned my position as
probation officer and went with the Epes-Fitzgerald .PapetCompany.
Q. Are you connected with the Epes-Fitzgerald Paper Company at the present time?
A.. Yes, I have been with them since 1923.
Q. What business is that Company eng·aged in f
A. The wholesale paper business.
Q. When did you begin to study law Y
A. September, 1924.
Q. You had been married more than two years 'vhen yon
took up the study of IawY
·
A. Yes, sir.

.. A· .My
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Q. And where were you living, Mr. Cole, at the time you

took up the study of law!
A. I think we were living With my mother-inlaw when I first started to study law.
Q. Did you work and support your wife at the time you
studied law Y
A. Yes, I studied law at night and worked in the day.
Q. With what school did you study law!
.A.. The T. C. Williams Law tSchool of Richmond.
Q. When did you graduate¥ .
A. I graduated in June, 1927.
Q. While you were studying law were· you required to sta)'
out any at night Y
·
A. The classes were held about five nights a week, from
7 to 10 -o'clock. It depended on how you arranged your different classes. Sometimes you would have one between 7 and
8 and another one between 9 and 10.
Q. For how many nights during the week!
.A. Five.
Q. Did you receive any encouragement from Mrs. Cole t(J
study law¥
.A.. .At :first I did; she thought it was a good idea.
Q. Did she continue to think it was a good idea Y
A. Except for taking me away at night and my insisting on
reading her la-w cases, when I thought I had an important onu.
Q. You are a member of the bar of Richmond 1
}Jage 274 ~ A. Yes, sir.
Q. Prior to June 8, 1929, how did you live at
l1ome?
A. Prior to June 8, 1929, I would eat breakfast at l1ome and
the evening meal. I would take hmch in the city, because my
wife did not seem pleased with the idea of n1y coming ho~ne
to lunch in the middle of the day; therefore, I did not coinc
more than once or twice. I belonged to several clubs, so as
to encourage my law practice. That took me out several
11ights in the week, \Vhich she objected to, and probably six or ·
ten months before she left me sh~ started to agitating going
back to her mother's to live. The reason for that was, her
sister, Mrs. Rose, and her husband had bougl1t a house and
were having somB trouble to rent it and thought that if they
·were living in t11e house, they could rent it satisfactorily and
at the same time enable ~ir. Rose to make some necessary
repairs on it, ·which he would not do if he were not living
there. I told my wife I had no objection to going back to
live with l1er mother, but we had left because I objected to tlw
crowded conditions and the unpleasantness that resulted be-

page 273 }
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cause of it, but I wanted some assurance if we moved there,
in the event Mr. Rose sold or rented his house, they would
not move back there and have the same unpleasant conditions.
. I was told they would probably get a bungalow
.page 275 ~ and move into it. I had no assurance they would
get a bungalow and I did not want to be crowded
again and would not move back there under those conditions.
Q. Did you supply all wants of your wife as far as your
ability would enable you to do soY
A. I did.
Q. Were you liberal 'vith your wife?
'A. Anything and everything I had was shared jointly with
her. I put a joint account in bank with her, so she coulp.
draw on it. She was not extravagant and did not throw anything away.
.
Q. Your wife had a joint bank account with you Y
A. Ever since were married. ·
Q. Your 'vife had a right to check on it?
A. Yes, sir.
Q. Who fnrnised the money that was put in bank,
A. I did.
Q. The home that you and your wif·3 occupied when you
moved away from her mother's 'vas it comfortable and reason.ably well furnished Y
, A. Yes, it was ·Comfortable and reasonably well furnished,
except that it was a single dwelling, with a single entrance,
and ·had a family living downstairs and a family living upstairs, therefore the family had to use the same bath.
Q. Was that the first house you moved in?
page 276 ~ A. Yes, sir.
Q. How was the second house you moved into f
A. We had a separate apartment, consisting of five rooms,
private bath, ·bed-room, den, living-room, dining-room and
kitchen.
Q. Tell the cot1rt how this last house that you and your
wife lived. in was furnished f
A. It w·as comfortably furnished in every way that I know
of, except it did not have a buffet or sideboard in the dinJng-room. Had steam heat, or hot water heat, and e'\7ery con.
.venience and comfort.
; Q. So far as the home is concerned, you and your· 'vife
·
.. · . .. ·
were comfortablv situated?
A.. yes, very much so.
Q. And you were providing her 'vith all that she needed,
as far as vou were ab1e to do so?
. ·A. Yes, ~sir.
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Q. Tell the court, Mr. Cole, whethe.r qr not while you were
living in.this comfortable, well furnished home, Mrs. Cole was
urging you, or insisting, that -y:p-p. .;should go back to youtmother's? .
.
A. Yes, she wanted that more than anything else I know of.
Q. Do you know why she wanted you to give up
page 277 ~ that home and go back to. her mother's? .
.·
A. Yes, I think she wanted to be near her
mother and live with her.
Q. Did she insist that she should go back there 7
A. Yes, sir.
.
Q. How long had she been keeping that up before she actually left?
.
A. She sta.rted some time in the winter of 1928- '29 and she
left me on July 3, 1929, the following summer.
Q. Mr. Cole, when was the bill in this suit filed against
vou?
· .A. I think I re.ceived notice at my office on July 10, 1930,
returnable to the first August rules, and the bill was filea
on August 5, !930.
Q. How long had your wife been away fron\ you ·before she
·
filed the suit?
A. Since ,July 3, 1929, over a year. .
Q. Where was she living.at the time?
A. With her mother at 2811 Third Avenue, Richmond, Va.
Q. Who was taking care of her Y
·
A. I was.
..
Q. Who has taken care of her ever since that time?·
A. I have.
Q. The bill in this case charges that you committed adultery on June 8 and 9, 1929, at the Martha Washpage 278 ~ ington Hotel, with a woman whose name is not
.
disclosed, or unknown. The bill further eharges
·that you registered the said woman at the Martha Washington Hotel under the name of Mr. and Mrs. W. D. Cole. State
'vhether or not that is a fact 1
A. It is untrue.
Q. Did you go to Virginia Beach in June 1929, and,. if so,
tell the court why you 'vent Y
A. Yes; my employer is a member .of the Virginia-Caro.lina Paper Trade Association, which had an annual meeting at .Virginia Beach, to promote better relationship be. tween its members and the mill representatives, and on June
· 6, 1929, I felt Richmond, Va., with several mill representatives as guests in my car and I participated in the golf tour...
nament at Virginia Beach.
r

..

.
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Q. Where did you reg·ister when you were' at Virginla.
BeachY
A. At the Cavalier Hotel.
Q. When did you check out f
A. I checked out Saturday, June 8th. That was Saturday
afternoon.
Q. Tell the court where you 'vent after you checked out Y
A. I wanted to go :fishing and I went to Norfolk Saturday
afternoon and made inquiry 'vhere I could get a boat and was
told at Port Norfolk, and I went to Port Norfolk and went
out fishing. I did not have much luek and the man said waii
until night and I would catch more fish. I was
page 279 } feeling pretty good", so I spent the night on the
boat and went back to Norfolk Sunday morning..
I had the headache that morning and tried to get in shape
to go back to Richmond, and left Norfolk Sunday afternoon ..
Q. How long were you gone altogether from the time you
left Richraond f
A. I left Richmond Thursday morning June 6, 1929, kind
of early, and did not go baek until Sunday night, June 9th,
about 11 o'clock, or a little after 11.
Q. Did you stay at the 1Iartha Washington Hotel at Virginia Beach while at· Virginia Beach!
A. No, I never saw it the whole time I was there.
Q. Were you driving Y
·
A. Yes, I drove down in my automobile and drove back~
Q. Did you meet anybody on the ferry that evening while on
your way to Richmond, whom you knew¥
·
A.. Yes, sir.
Q. Who was itf
.&. Miss Robinson.
Q. Who is ~Iiss Robinson 1
A. She wa·s a stenographer for the Epes-Fitzgerald Paper
Company, where I 'vork.
Q. Did you offer to bring her homeY
A. I did.
page 280 r Q. Did she come hon1e with you T
A. I brought her home Sunday night.
Q. Tell the court, Mr. Cole, "rhat happened from that time
on as betwen you and your wife-what happened that nightV
A. I went home and did not find my wife there, and I called
her mother and asked where she was. She said she did not
kno,v, but she was not up there; that she thought she would
be hom·e in a little while. ·Shortly thereafter my wife came
in, raging, accusing me of bringing· Miss Robinson home and
running around with a woman, and said, "We are going right

W. Disney Cole v. E. Louise Washer Cole.

193

up to Mother's". She had her mother's car and the garage
was up four blocks away, at 2811, and I drove it up there and
put it away. I carne back to the house and she appeared to
be near a hysterical condition. I was with her there about
two hours. Later, she Quieted down and we came back·home
that night and she asked me if I would give her $100 a mont~
and half of the furniture. I thought she was just temporarily
upset and, to please her and quiet her, I told her I would give
her $I25 a month, all the furniture, and the lot, worth $1,800, that I had in Ginter Park.
Q. Stop right there. I want you to make it
page 281 ~ very plain to the court why did all that come UI'
that night, that she should be asking you to give
l1er money and furniture. \Vhy did you make that offer to
her!
A. I don't know why she did it. I offered to increase what
she asked n1e for, because I thought she wa.s temporarily dissatisfied, and to quiet her and sho'v her I loved her.
Q. Did you and your ,vife occupy the same bed that night?
A. Yes, sir.
Q. What was she fussing with you about, if she was fussing?
A. About riding around with a woman.
Q. "\Vas she referring to Miss Robinson
A. Yes, sir.
Q. -Tell the court how long your wife has known 1\Hss Robinson 1
A. I think she l1as known ~Iiss Robinson longer than she
l1as kno-wn me, probably 18 or 20 years.
Q. '·N ere they girls together?
A. Yes, sir.
·
Q. \Vere they friends after you got married 1
A. Yes, as far as I know.
Q. Has she ever been to your house 7
A. Not that I know of; not while I was there.
Q. Did she have any reason to accuse you ana
page 282 :Nliss R()binson of any in1proper conduct 1
A. No, sir.

t

By J\IIr. Fulton: The last question and answer are objected and excepted to on the g-round that it calls for the
conclusion of the witness.
Q. "'Wbat happened between you and your wife the ne:xt
morning, if anything?
A. She got up and prepared breakfast and 'vrote a memo-
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randum to give me to sign and asked me would I sign what 1
said last night. I told her yes, I would put it in writing. Sh~
She wrote it, stating $100 a month and all the furniture, and
I called her attention to the fact it ought to be $125 a month
and she had left o:ut the lot; so, she rewrote the memoran,dum and made those changes she had overlooked, and I signed
it and gave the memorandum to her.
Q. Who wrote the paper, Mr. ColeY
A. My wife wrote the paper, herself.
Q. Did you know her purpose in writing itT
A. No, I don't know her purpose. My purpose was, thinking she might be temporarily dissatisfied. I thought I would
show her I loved her. She might go to her mother's for
a while and she would come back when she found she wa&
mistaken.
·
Q. Did you sign that paper'
.page 283 ~ A .. Yes, sir.
.
Q. After you signed that paper, what did your
wife do with the paper, if you know?
. .A. She took that paper and asked me to loan. her the car
and drove me to the office at 9 o'clock that morning and 1
left her and went in the office, and she stayed down there, to
meet Miss Robinson when she came down there to work.
Q. Did your wife make any trouble at your office that day,
or any time after you came back from .Virginia Beach T
A. I went on upstairs to work and shortly thereafter one of
the negro porters came up and said ~Irs. Cole was down there
and wanted me .. I went down and fourid her at the shipping
room door, talking- to Miss Robinson, still raging and accused
me of having told Miss Robinson I was unhappy. There was
bunch of negro porters in the shipping department, standing
around there. I saw she could not be pacified, and did not
'vish to air my do:rpestic troublesto my employer, so I turned
around and walked up in my office.
Q. You had no words with her
A. No, I never said a word to her.
Q. Tell the court, after you came back from Norfolk the
(3rd day of July) how you and your 'vife lived Y
9th day of June
A. She changed completely. She had been dopage 284 ~ ing her own hou~ework, on a monthly allowance
of $60, including her spending allo,vance. She
asked me to increase it to $65, which I did, and she hired a
cook, who did the cooking and cleaning, and she adopted a
hostile and unconciliatory air to me around the house.
Q. Did you go home every evening~
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A. Yes, I went home every evening.
Q. When you returned to Richmond from Virginia Beach
in J nne 1929, did you and your wife continue to live together as husband and wife, occupying the same bed, from that
time up until July 3, 1929, when she left you!
:
A. Yes, we occupied the same bed from June 9, 1929, until
July 2, 1929, she leaving me on the afternoon of July 2, 1929.
Q. Was your wife ·during that time accusing you of having
committed adultery?
A. Yes, sir.
Q. ~fr. Cole, I wish you wopld relate just what occurred
between you and your wife from the time you returned to
Richmond from Virg·inia Beach down to the time when you
went to the Martha Washington Hotel with your wife and
vour wife's mother?
"'
· A. When I returned from Virginia Beach she
page 285 ~ accused me .of running around with another
woman, and we lived together under strained relations u;ntil the night of July 2nd. She left me on July 3rd,.
and when I came home that night, I found a cook there, with
the food to prepare and did not know where my wife was.
Shortly after the cook had left, Mr. Fulton called me and told
n1e that my wife had left me and she apparently had a good
c-ase against me and asked me to come over and see him. I
went over to see him and told him my wife was mistaken; that
I still loved her. and asked him to delay taking any action,
he having informed me that she had told him to institute
immediate suit. H·e said he would like to se· us get together
again and he would be glad to give me an opportunity to effect
a reconciliation. I called on my wife every time she would
let me come up there; called her every day on the 'phone and
had several conferences with Mr. Fulton, and it was suggested that I go down to :virginia Beach, if I was innocent
as c~aimed, for the purpose of identification. On the night
·of August 28, 1929, I called on my 'vife at my mother's. .She
told me that on advice of her counsel she had decided to do
that. I asked her where we were going. She said, "I will
l.et you know in the morning''. She called me on the (morn~
ing of August 29, 1929), and said to meet her at the New
Casino at Virginia Beach the following afterpage 286 } noon. I offered her some money for the expenses
of herself and mother, which was declined. 1
went to Virginia Beach the next day and got to the New
C:nsino before they did and was waiting· when they came up.
Th"Y took a seat four or five benches to my left and I got up
nnd walked over and sat down with her. I asked her a few
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questions, most of which she did not answer. I asked her
where she was going. She told me she would let me know
later; so, we sat there without saying anything. Finally .she
said, "I guess it is time now" and got up to start wallung.
I told her if it was any distance I would be glad to take her
up in the car. She said, "No, we will walk". I said, "Where
are you going"T .She said, "·You will know in plenty of
time''. So, we walked down the board walk to Pinewood Hotel. I thought that is where they are going and I started up
the steps, and they, 'vithout saying a word, walked on, in~i
ca.ting that was not the place. We walked out on Atlantic
Avenue and down to the Martha Washington Hotel. When
she turned in there. I asked her if she had made a.rangements
to identify me there. She said something about attending
to that. I asked her if she wanted to see the manager. 1She
said she would call him. I sat down in a chair, with my back
to the ocean. She sat on my right and Mrs.
page 287 }- Washer on the left. We sat there for some time
and my wife got up and then ~Irs. Washer got up
and left. I sat there, 'vaiting for the usual introduction,
waiting for whoever 'vas to identify me, when, finally, a man
walked up to me and asked did I know him. I told him, ''No''.
He said, "Have you ever seen me before" t I said, "No".
He said, ''They asked rri.e to look at you and see if I knew
you, and I had never seen you before, and I thought probably you knew me''. He then walked away. Then a large,
stout man, walked up and said he wanted a word of conversation with nte. We 'valked out on the porch and he introduced himself to me as Frank Morgan, detective in the Southern Bureau of Investigation in Richmond. He told me a terrible mistake had been made on the advice of a handwriting
expert. 'rhat a couple of letters on the registry card at the
hotel had resembled one of h•to of mine and they found they
were mistaken and asked me not to hold any ill-feeling towards him or his son. I told Mr. Morgan as long as he conducted his business honorably I would hold no malice for
him. At that time a man at the other end of the porch walked
over and introduced himself as ~{r. Gardner, manager of the
hotel, and told me of this attempted identification, without
my knowledge, that neither his bookkeeper, 1\Hss Pollitt, or
1\fr. Downing, the clerk, ever saw me before and
page 288 ~ he felt some mistake had ·been made, and he was
sorry it happened. At that time I looked at the
other end of the porch, and my wife sat there, crying. From
what Mr. Gardner had said, I t.houg·ht everything was all
right, and I 'vent over to where she was, and put my hand
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on the back of her chair and asked her to go home with me,
and she said ·she would rather go ''Somewhere else''. I spoke
·to her a number of more times. Her mother was sitting there.
She was still crying and I think I asked her again to go with
me and she refused and in ·view of what she told me where
she would rather go, I came on home without her.. 'When I
·got-to·the ferry, I happened to catch the same ferry that
n1y wife and her mother and the two detectives caught. They
were several cars behind me on the ferry. I went back and
talked to her and asked her to come home with me, and she
said she would ride to Richmond with me if I would tell her
·the whole thing. I told her I had told her the whole thing and
she would not come and she continued to ride in the detective's car and went back to her mother and has stayed with
l1er ever since.

By Mr. Fulton: So much of the foregoing answer as relates to conversations alleged to have been had by witness
with parties other than· the plaintiff· in her abpage 289. } sence is excepted to as hearsay and is irrelevant
and immaterial and is not evidence against the
plaintiti.
Q. On 1vhat day were you ot the

~Iartha Washington Hol\1:r. Cole, for the purpose of being identi:fied1 or being
identified, whichever way you wish te term it.

tel~

By Mr. Fulton: Which Counsel for the Plaintiff asks· to be
strieken out.
A. August 29, 1923.
Q. All of these remarks were made to you in the course of

l11at investigation being- conducted by your wife?
A. Yes, sir.
Q. Why was your wife crying, :Mr. Cole~
A. I do not know.
Q. You had not done anything to her, had you t
A. No, sir.
_
Q.: You said when you 1net your wife on the boat comjng back to Richmond that evening she 1vanted you to tell hel'
;~omething·, what d:d sl1e want you to tell her as a conditiou
to her going back to Richmond with you?
A. I don't lrno'v; sbe ,just told me if I would tell her everything she would ride back to l~iclnnond with me.
Q. ·w11en she made that remark what. did you tell her thou t
A. I told her I had told her everything.
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Q. How long had your wife been away from you then f
page 290 ~

A. Nearly two months; not quite two months.
Q. Had your wife filed any suit in August 1929 f
A. No, sir .

. Q. She had left you, however?
A. 1r.es,.sir.
.
Q. When Mrs. Cole came back to Richmond from Virginia
Beach where did she goY
A. She went to her mother's, 2811 Third Avenue.
Q. Where was your home 1
A. 2403 Third Avenue.
Q. Did you deed any property to your wife after June 8th,
1929, if so, whatT
A. I deeded to her the lot I had in Ginter Park during August 1929. I was trying my best to get her to come back and
I discussed it several times ti1nes with Mr. Fulton, and he
said that would be an indication of my love and affection for
l1er and might be instrumental in her coming back.
Q. Did you get .any consideration for deeding it to her¥
A. No, it was my voluntary act.
Q. What equity did you have in the Ginter Park lot mentioned at the time you deeded it to your wife?
A. It was paid for in full.
Q. What did you pay for it and what is it worth, approxi. matelvY
A. We bought it soon after. we were married, for the sell~
ing price of $1,250; plus interest and taxes. I
page 2~1 ~ think the payments were made, the balance of purchase price, covering a three-year period, on notes
every six months, making payment on the principal and notes,
and they, with taxes, make an actual cash outlay of around
about, estimated, $1,500. The property has enhanced in value
out th~re s:nce that time.
0. Was there any conditions to the conveyance at allY
A. None whatever; it was a fee simple transaction.
Q. You said Mrs. Cole's attorney told you if you would
deed the lot to your wife, it would show your good faith and
probably she would come back to you T
A. No, he did not say come back. He said that would be an
indication of my love and affection for her and might be instrumental in her coming back.
Q. Had you done anything prior to that time that did not
show your love and affection for your wife~
A. No, sir.
Q. There is a card that has ben introduced in this case,
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alleging to have come from the Martha Washington Hotel,
with W. D. ·Cole's name on it. Did you sign that cardY
A. No, sir.
Q.· Tell the court, Mr. Cole, what efforts and inducements
were made by you to get your wife. to come back and live
with you after she left on July 3, 19297
A. I did everything that I know to get her
page 292 ~ to come back, by calling on the 'phone every night,
going by there to see her as often as she would let
me and giving her presents and asking her to come ~ack and
telling her that I loved her. In fact, I did everything that I .
knew to get her to come back, except using actual force to
bring her back. I did that until July 4, 1930.
Q. Did you efforts meet with any ·Success Y
A. No, each one of them were turned down and there was
apparently. nothing I could do.
Q. After your wife left you, did you still have a joint account in bank?
A. Yes, sir.
Q. How long did that continue?
A. That still continues and I continued· to make my regular monthly ·sa!ary check deposits in it for ten months after
she left me~
0. Did your wife show any appreciation at all, so far as
you know, of the fact that you were taking care of her, giving
her presents and that you had deeded her all the real estate
· vou hadf
· A. No, sir.
Q. Did she ever go down to try to straighten up the house
or do anything to make y-ou comfortable in any way, shape
or form?
A. No, sir, the only time she would come back
page 293 }- to the house would be .to draw a monthly check
·
on the joint account, or to take such household or
clothing artic1es as she needed, or wanted.
Q. Tell the court when and how you ascertained that you
'vere being shadowed by your wife's private detectives Y
A. I ascertained a few days after she left me, practically
imn1ediatelv. They would stop their car across the street
from my office and I would go in the office. The warehouse
is in front and the office is in the rear in the mezzanine, and
. when I would come downstairs to go out, I would see a man
at the front door, with his face pressed against the door, try. ing to look in there, and as I would open the door, he would
run across the street and get in the car, and I took his number, and I would notice his car pass me, and it would be the
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same number, and it would be a Chevrolet touring car.
Q. Go right on with the detectives!
A. Sometimes I would drive by ~!iss Robinson's house and
stop my car on the side street and watch her house and t~e
detective would ride up and stop across the street and s1t
there and I would watch him there. I would then go and get
in my car and leave him there. He probably trailed me
every night I went out. I would see him ride by the house
there when I was at home.
page 294 ~ Q. Did any female voice start to calling you
•
up any time after your wife leftY
A. One night in February 1930 a woman called me on the
'phone and invited herself out to my apartment. I told her
she could not come out there. She said it would be perfectly
all right and indicated that she had been to many men's apartments before. I told her it did not make any difference about
that; she could not come to my apartment, and I- hung up.
The next night she called up and wanted to come out again.
and I asked her, ''What is the name'' T She said, ''Annie
Laurie''. I said,. ''You are a singer'' t She said, ~'Yes, I
sing songs''. I said, ''Who told you my name''~ She said,
''A friend of yours''. I said, ''What is the name'' Y She
said I am not going to tell you''·. I said, ''Well, I don't think
you know any friend of mine. I am not going to talk to you''.
She said, "Let me come out and see.you"'. I said, "No, who
is the party who told you my name"? She 'vent ahead and
told me- a woman knew where I worked, how much money 1
was getting, all about my domestic troubles and everything.
I told her she could not come out there. I would like to find
out who that friend 'vas. She named some person I never
heard of before. The method of her attack was so crude and
cumbersome, I concluded it was a frame-up. I did
page 295 } not know; I just thought so. I hung up. She
called me several times after that at the house
and also several times at the office, where anybody could listen
in on the 'phone. I never discovered who she was. I set a
trap for her, but it. could not be discovered who she was
until J nly 4, 1930, when I called her home in the afternoon
and she was not in. The lady that a1nvered the 'phone said
she was her mother. I asked where she had gone. She said
she had gone to Buckroe Beach. I told her there was some
mighty important business I had to transact 'vith her; 'vould
she kindly get her to call me when she came in. She said,
''Who is that, Mr . .Saunders"~ I said, "Yes, 1\Irs. Heenan,
this is Mr. Saunders". I said, "Will you have Miss Annie
Laurie to call Mr. Saunders when she comes in and I hung
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up the 'phone. Knowing Saunders was the same man who
had followed me and knowing she was in the office with the
Southern Bureau of Detectives and working outside with the
detectives, I was satisfied of her connection with the case.
That was the time my feelings tow~rds my wife chang~d.
Q. Did you know that your wife had employed the .Southern Bureau of Investigation, which is a private detective concern, and that a man named Saunders and another named
Morga.n and a woman were working on the case at the time
the woman called you up, is what I meanT
page 296 } A. No, sir, I did not know they had a woman
working on the case at that time.
Q. Did you ever call on any of these detectives; if so,
when?
A. I called on Annie Laurie Heenan.

By Mr. Fulton: The foregoing answer insofar as it re. .
Lates to conversations between the defendant and the witness and third pa.rties is objected to by Mrs. Cole as hearsay,
which is not relevant and material evidence against her.
Q. 1\tir. Cole, what convinced you somebody was trying to
frame you ; how did you reach that conclusion 7
A. An alJsolutely strange woman, whom I had never seen
or heard before, inviting herself out to a man's apartment,
w·hich was apparently 'being watched by everybody, would
appear to be a foolish thing to do.
By ~ir. Fulton: The same objection, as calling for the conclusion of the witness.
By Mr. White: That is exactly what we want, his con.
elusion and his reasons for his conclusion.
Q. Where did you find this female detective on whom you

{~al1ed Y

A. At a.n address in Fulton she gave me.
Q. What did you go to see her for Y
A. To see what she looked like and to see if I
page 297 } could find out from her what her business generally was.
Q. Did you make any discovery at all 1
A. I made the discovery that convinced me she was trying
to frame me; but she ·would not directly admit it.
By }tfr. Fulton: Tl1e question and answer is objected t.o
for the same reason as the. last above question.
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Q. When did you learn this woman was in the employ or
associated with the Southern Bureau of Detectives Y
A. On July 4, 1930, when her mother asked me if I was Mr.
Saunders.
Q. Did you ever go to see Saunders or Morgan, or either!
A. No, sir.
Q. Had you any reason to believe, Jvlr. Cole, that your wife
was using part of the allowance you were making to her for
her support for the purpose of employing detectives to shadow
you? _
· A. No, sir.
Q. Did you hear your wife testify that she had paid quite
large sums to these detectives?
A. Yes, sir.
Q. Do you know where she got the money to pay them?
A. She said she had some personal funds from Liberty
bonds, &c.
Q. Did you know your wife had any Liberty bonds?
A. I knew she had a personal savings account
page 298 ~ and some ·Liberty bonds.
.
Q. Did your wife take away 'vith her any of the
furniture you had at your home where you were living at
the time she left you. if so, what?
A. I think she took away the vacuum cleaner and som(~
of the dishes and garbage can and other such stuff as she
·
needed at ber home.
Q. Did she take a Frigidaire?
A. No, sir.
Q. In the bill filed by your wife, she not only charges you
with having committed adultery at the Martha Washington
Hotel at Virginia Beach, but she makes the sweeping charge
that you have had and committed adultery with other and
various women whose names are unknown to her; is there
any truth in that?
A. No, sir, I have never committed adultery.
Q. Did you ever in any way treat your 'vife cruelly?
A. No, sir, I never have.
(}.. Did you ever wilfully desert and abandon her?
A. No, sir, I am still living at the same place, maintaining an apartment, to which she has a key to come and go
whenever she wants to.
Q. How far is your apartment from where your wife livest
A. Four city blocks.
Q. Have you ever requested your wife to go out
page 299 ~ any place with you sine~ she left you?
A. Yes, sir.
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Q. What did she do?

A. She refused to do so.
Q. She does not refuse ~o take your monthly check you pay
her every month, does she?
A. No, sir.
Q. Did you ever see your wife at some dance given by the
Richmond Blues, or some such organization Y
·
A. Yes, on November 11th, at the :Victory ball, held at the
Blues Armory, I attended a banquest preceding the baH at
1\tiurphy's Hotel, and then I came over to the Armory and sat
upstairs on the the gallery, I sa\V my wife downstairs, dancing around for half an hour or more with four or five different men, and she finally disappeared and in about three or
four minutes she came upstairs in· the gallery, accompanied
by this detective, Saunders; so I left my seat and met her at
the head of the steps, and asked her to dance with me·, and
she said, "No". I asked her again and she said "No". She
started downtsairs and I blocked the way. She finally decided to stay upstairs awhile. She started to a seat. She
wanted me to go first, but I told her to go first, which she
did. She sat there awhile and we chatted. I
page 300 } asked her to dance with me, which she refused.
She asked me to let her go. I would not do it.
FinaJiy she said, "If you wanted me to have a good time you
would get me go'', which I did. She went downstairs and
contin11ed to dance with different men.
Q. Has your wife had to work at all since she left you?
A. No, sir.
Q. 1\:lr. Cole, I am going to read you a paragraph from your
wife's bill, in part: "That the said defendant is 33 years
of age, in g-ood health, is permanently employed and receives
~t salary of $350.00 per month, and has an income amounting to about $400.00 per month, and has no one lawfully de-·
pendent upon him for support but your complainant, whose
nerves are racked and health broken from the shock and continual stress of mind caused by the above wrongful conduct
of the defendant and that your complainant has no income of
her own and that by reason of her racked nerves and broken
health she is unable to work and has to spend a large portion of her time resting and that the defendant knowing of
all these conditions and of his wrongful conduct agreed on)
..... ~ ...... , to pay your complainant $125.00 per month for
l1er support, but that he has been only paying her about $60.00
ner month, and your complainant alleges that considering the
broken health and expenses and cost of living of your complainant and the income of the defendant, his

.
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page 301 ~ means and a;bility to earn money and the social
station in life of the defendant and your.- complainant, that said amount is not sufficient to adequately pro-.
·
vide for your complainant,.,.
Has your wife's health been b-roken in ·any sense by anything yon have done, Mr. Cole1
_
A. She has appareiftly improved; ha$ better health. She
looks better today than I ~ver saw her in my life.
Q. Did you net hear her testify in this ease she was in
good health f
A. She has told me so.
Q. Has she any dependents upon her at allY
A. No, sir.
Q. Does she live with her mother?
A. Yes, she boards with her mother.
.
Q. Do yon know how much board she pays her mother?
A. She told me $30 a month.
Q. You have been giving her how much f
A. $65 a month, up to May 1, 1931.
Q. So, over and above her board and lodging,_ she has had
ever since she left you $35 a month_ to spend upon herself Y
A. Yes, sir.
_ Q·. I want you to tell this court about this sc~
page 302 ~ curing of the alleged agreement that you made,
did you make any agreement because of any
wrong you had done your wife?
A. No, I never sig:ned any contract. I had told her what I
would do and agreed to more than she asked me to,. and put
it in a memorandum writing (subsequently changed) to show
·I loved her and wanted her to come back. I had no idea of
her deserting me, or her suing me for divorce; nothing like
that ever entered my mind. In fact, I thought those were the
last two thh:1gs she would ever do.
Q. What income do you make f
A. I draw a salary of $300 a month, or $3,600 a year, with
_the Epes-Fitzgerald Paper Company. In good years they
pay me a bonus of $300. If they do not have a good year
I do not get that bonus.
_
Q. How long have you lived in the the State of Virginia?
A. Practically all my life; for the last ten years continuuously.
Q. You were a bone fide resident of the City of Richmond
at the. time this suit was brought Y
A. Yes; been living here years prior thereto.
Q. Were you in the World War, ~1:r. Cole
A. Yes, I served two years and one month.
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A. Not that I know of. I have not paid any particular
afternoon to them since July 4, 1930.
Q. Who has paid your wife's · dental bills and
doctors' bills since she leftY
A. I paid her dentist and doctor bills that w-ere incurred
up to the time she left me and have offered to pay them since
she left me, but she said she did not need it. We owed about
$300 at the time she left me, covering doctors' bills and store
accountR, and I borrowed the money and paid them all up
soon thereafter.
Q. Mr. Cole, in the fourteenth paragraph of your answer
and cross bill you make this charge : ''Respondent further
shows that after the trip to Virginia Beach, he thought his
wife would be relieved of any suspicion that she had maintained of misconduct on his part, as she should have been,
and he contiuuetl his efforts in good faith to bring about
a reconciliation. fie paid her $65 per month for her sup·
port and maintenance, which he still pays, and, in addition,
he paid her doctor's and dentist's. bills and other bills, presented her with gifts, and, on several occasions, sent her flowers. He was courteous and attentive to her, but nothing that
l1e did, or could do, 'vould satisfy her, and she stubbonly and
without just cause therefor, refused, and doth still refuse, to
return to respondent and his home''.
Is that charge of your cross bill true 7
A. It is.
page 303 }

})age 304 } By Mr. Fulton: The question and answer is ob.
jected to, inasmuch as it calls for a conclusion
of the witness and not for actual facts.
Q. In paragraph 18 of the same answer and cross bill is the
following:

"Respondent chaTges and ·avers that the said E. Louise
1Vasher Co!e on July 3, 1929, without just cause therefor, wilfully deserted and abandoned him and their home and has refused, and doth still refuse, to return to him; a.nd that the
wilful desertion and abandonment has been continuous since
July 3, 1929."

.A. It is true.
Q. Tell the court when your wife did lea.ve 1
A. She left our house when I went to work July 3, 1929' ant1
I have never seen her in the house since that date.
'
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Q. Did she have any reason to leave you Y
A. None that I know of.
Q. Have you done anything to cause her to leave you?
A. I have not.
Q. And you have repeated several times that you have
maintained . and supported her since then at her mother's
h.omeY
A. ·Yes, sir.
_page 305 ~ Q. Was she living at her mother's home without your consent 1
A. Yes, sir.
Q. Was there any reason existing at your home that she
would not return?
A. None whatever.
Q. Did you offer to support her at your homeY
A. Yes, I have asked her repeatedly to come back, but sh(!
refused to do so and turned down every offer I made.
Q. What excuse did she give you for not returning t
A. The main reason was I did not love her.
Q. You further charge in the same paragraph of the same
answer and cross bill that your wife, E. Louise Washer Cole
is a person with a natural or incurable impotency which existed at the time of your marriage. Have you and your wife
ever had any children?
A. No, we have not.
Q. Have you ever done anything to prevent conceptio11
or child bearing Y
A. No, sir.
Q. Have you been examined by any physician, if so, whom?
A. Yes, Dr. 1\L L. Anderson.
Q. Is he the same doctor who testified 1
A. Yes, sir.
. Q. Mr. Oole, did you furnish Dr. Anderson with the mater:al with which to make the examination~
k Yes, sir.
page 306 ~ Q. Did the material come out of your body Y
A. It did.
Q. It was gotten out artificially?
A. Yes, sir.
Q. Has your wife ever conceived a.t allY
A. No, ~ir.
Q. !low old a woman is your wife?
A. I think thirty-three or thirty-four.
Q. Do you know Miss Robinson, who is mentioned in this
bill?
A. Yes, sir.
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Q. How long have you known her, Mr. Colef
A. About 12 or 14 years.

Q. You have been out with her, have you not 7
A. ~·Yes, sir.
Q. Is she a perfect lady, so far as you know!
A. ·Yes, sir.
Q. Is there any other statement you wish to make~
A. No, sir.
Q. If I remember correctly, your wife stated that she was
peeping through a window at your home one night and she
sa'v a man, or more than one man, and some women in your
apartment. Do you know anything about that Y
A. No, sir, the only men and women who have been in my
apartment has been an old friend of mine, Raypag·e 307 ~ mond B. Pace and his wife and two cl:lildren.
Q. You have an automobile, have you 1
A. Yes, sir.
Q. Did your wife have the use of it, too, while she was
living at your home t
A. Up to the time she left.
Q. Mrs. Cole says in her answer to your cross-bill that the
fact that no child was born to you and her was not due to incurable impotency of the body existing in her. If it was not
due to that, do you know of any cause it was due to f
A. No, sir.
Q. She denies tha.t she deserted a.nd abandoned you. Is
that a fact f
~
A . .She did desert and abandon me, and has refused to come
back, in spite of all I could do.
Q. And is still living away from you?
A. Yes, she is still living away from me.
Q. Mrs. Cole, when she testified in this case, said, in substance, if not in words, that she was satisfied early in June~
1929 (about the lOth thereof) that you had committed adultery and were guilty of adultery with a woman at the
Martha Washington Hotel and she was asked the question, after she had made that statement, if she continued to live with you as husband and
page 308 ~ wife, and, if I rememer correctly, she stated that
you and she occupied the same bed. This is the
question I want to ask you : Did Mrs. Cole live with you
as her husband and sleep with you in the same bed from June
· 10, 1929, to July 3, 1929, when she left you 7
A. Yes, but in name only.

208

Supreme Court of Appeals of ;virginia.
CROSS EXAMINATION.

By Mr. Fulton:
Q. What do you mean in name only, Mr. ColeY
A. I mean that we never had any sexual relation after June
9, 1929.
'
Q. As I understand from that, you mean by that you had
no sexual relation after you came book from ~Virginia B-each
on June 9thY
A. ·Yes, sir.
Q. Mr. Cole, yon went to Virginia Beach on June 6, I believe to the Cavalier Hotel; am I correct in that.Y
A. Yes, sir.
Q. Give me the names and addresses of the people that you
went there with!
A. Well, there were about fifty or sixty.
Q. I mean in your carY
A. There was Mr. S-pencer Holden, Mr. Peterson and Mr.
Gordon. ~Ir. Holden was then living at Holyoke, Massachusetts, and I do not know the addresses of the
page 309 ~ other two men.
Q. Were they Richmond or out-of-town ment
A. They were all out-of-town men. They were mill representatives·.
Q. And they came to Richmond and you took them in your
automo·bile and left here on the morning of June 6th, 1929,
for Virginia BeachY
A. Yes, sir.
Q. What time did you arrive at the Cavalier Hotel at Virginia BeachY
A. In time for lunch; a little after midday.
Q. What room did you register in there and the name of
any person, if any, you roomed with f
.A. I don't remember the number of the room; one of the
back rooms, and I registerd with Mr. Holden. He occupied
the room jointly with me.
Q. I understood yon to say you remained there until Saturday afternoon of J nne 9th?
A. Yes, sir.
Q. What time Saturday did you register out and leave that
hotel 7
A. I checked out after lunch a.nd left Virginia Beach about
3 o'clock Saturday afternoon.
Q. Who was with you when you left f
A. No one.
page 310 ~ Q. Did yon leave in your automobile f
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A. Yes, sir.
Q·. Which one of your companions tha.t went with you was
present when you leftY
A. I think all three of them were present when I left. They
were sitting a.t the first tee at the Princess Anne golf course,
waiting to drive off~ and had been sitting there for a couple
of hours waiting to drive off, on account of the Banker:.,'
tournament that was holding them· up.
Q. Where did you go to?
A. To Norfolk.
Q. Where to in Norfolk f
·A. I went to the river front and tried to find a boat.
Q. Whom did you go to 1
A. Several persons there I asked. I did not know the name
of any of them.
Q. Do you know the name of the river front you went to f
A. No, that is where the C. & 0. boats and the ferries come
Ill.

Q. What time did you get to Norfolk Saturday afternoon?
A. Between 3 :30 and 4 o'clock.

Q. What did you do ·with your automobile 7
A. I drove over to Port Norfolk.
Q. How far was that from the point yon first visited in
Norfolk'
page 311' ~ .A. You have to take a ferry over at Norfolk
to get over to Portsmouth and ride out to the
suburbs of Portsmouth. I don't know how many miles it is.
The length of time it takes to make the trip depends on the
traffic connections that run pretty regular.
Q. What ferry did you go over on f·
A. The one between Norfolk $lDd Portsmouth.
Q'. vVho 'vas with you Y
A. No one.
Q. When you got to Port Norfolk whom did you meet there?
A. There were several fishing b.oats there and I went up to
one of the men and asked him if he would take me out fishing.
He said he would.
Q. Did he take you 1
A. He did. .
Q. How long were you and tl1at man together from that
time until you left!
·
A·. Until ·Su11day morning. ·
Q. Only you. two 1 :·
A. Yes, sir.
Q. What was his name?
A. I don't know his name. Called him Jim at that time.
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Q. Did you hear his name?
A. No, sir.
page 312 ~ Q. What kind of boat did he have f
A. He had a motor. boat.
Q. Open or covered Y
A. The front of it was covered and the back of it open.
Q. How large wa.s it f
A. One of those regular fishing boats. I would say between
20 and 30 feet long.
·
Q. You got to Port Norfolk, yon think, about what timet
A. I got to Port Norfolk around about 4:30, I think.
Q. You immediately went out fishing with this. man in the
boat7
A. Yes, sir.
Q. What did fish with T
A. We fished with· hook and line.
Q. You stayed with that man from that time until what time
tl1e next Sunday morning Y
A. Until around about 7 o'clock Sunday morning, I think.
Q. You tell the court that you don't know his name othe1·
than he was called Jim Y
A. Yes, sir.
· Q. What did you tell him your name was Y
A. I told him my name was Bill.
Q. Told him your name was BillY
A. Yes, sir.
Q. And you said you were ''feeling pretty
page 313 ~ good''?
A. Yes, sir.
Q. You spent the nig·ht on the boat, on this particular boat t
A. Yes, sir.
Q. Where did you tie up f
A. We anchored up; did not tie up at any place. We did
not come back to Port Norfolk until morning.
Q. How many :fish did you ca.tch?
·
A. We did not catch so many with the hook and line. He
suggested that we wait until dark and we would catch more
fish with a net. I was feeling pretty good. I had an ample
supply of refreshments, which I shared with him;· and we
agreed to do that.
Q. How long did you let the net stay out f
A. We set out the net twice.
Q. 1Vere there any other fishing boats out there besides
·
yours all nig·b t?
A. Not that I know of.
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Q. What kind of night was this, with reference to the
weather?
A. We would have been chilly if we had not had some refreshments along.
.
Q. What did you sleep onY
A. They have an engine room, and, if I remember correctly, two benches, one on each side of the engine.
page 314 ~ Q. .Slept on the hard bench Y
A. No; they have cushions on the benea
Q. When you left that fishing boat about 7 o'clock Sunday
Inorning where did you got
A .. To Norfolk.
Q.. What time did you get to Norfolk?
A .. I guess about 8:00 o'clock.
Q. Where did you go to in Norfolk Y
A. I went to the Monticello Hotel; tried to straighten up,
so I could go to Richmond.
Q. Did you take a room at the Monticello Hotel f
A. No, sir.
Q. You got there about 8 o'clock Sunday morningr
A. Yes, sir.
·
Q. How long did you stay there t
A. Until Sunday afternoon .
Q. What time Sunday afternoon 7
.A. Late Sunday afternoon when I left. I think it was
around about close to 6 o'clock.
Q. Then where did you goY
A. Went over to the Naval Base .
Q. With whom?
A. By myself.
Q. Whom dicl you meet at the Monticello Hotel
page 315 r that you knew'
.
A. Unfortunately, no one.
Q. You were there from about 8 o'clock morning until about
6 o'clock Sunday afternoon f
··
A. ·Yes, sir..
·
Q. When you got over to the place you went, what time did
you get there, when y~u left the Monticello Hotel Y
.&. A little before ·7, if I recall correctly.
Q. Where was that?
A. A little before 7, at the Naval Base.
Q. Was that on the Norfolk side or the Portsmouth side Y
A. On the Norfolk side.
·
·
Q. Whom did you see at the Naval BaseY
A. No one.
Q. What did you go to the N ayal Base for Y

.
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A. To catch the ferry to go to Newport News, to go to Richmond.
Q. What time did you catch the ferry boatf
.A. The first one I caught after I got there.
Q. What time was thatY
A. I think ·about 7 o'clock.
Q. You toolr the Norfolk-Newport News ferry, leaving the
Norfolk side about 7 o'clock .Sunday afternoon Y
A. I took the ferry from the Naval Base for
page 316 t Newport News around about 7 o'clock.
Q. What is that ferry known ast
A. l{nown as the Newport News ferry on the Norfolk side
and on the New·port News side known as the Norfolk ferry.
Q. When we say the Naval ferry and the Newport NewsNorfolk ferry they are the same thingY
A. Yes, sir.
Q. You did not take the ferry· down there from that Norfolk side over·to the Hygeia Hotel, did not go on that ferry!
A. No, I left from the Naval Base to Newport News.
Q. So, you spent the entire day of Sunday, from 8 o'clock
in the morning in Norfolk, until about 6 o'clock in the afternoon and never met a soul that you knew from that time until you went away f
A. Until I saw Miss Robinson on the ferry going over to
Newport News.
Q. ·Yon had not met a soul from the time you left the Cavalier Hotel Saturday afternoon that you knew until you met
Miss Robinson on the boat Sunday night?
A. No, sir, I had not seen anybody I knew from Saturday .
afternoon, 'vhen I left Virginia Beach, until I saw her on
the ferry.
Q. When you checked on t of Virginia Beach did you have
your automobile at the Cavalier Hotel there, or where did
you keep it?
page 317 ~ A. I had it there.
Q. And you left by yourself!
A. Yes, sir.
Q. ·Do you know the name of the clerk at the Cavalier Hotel
at that time f
A. No, sir.
Q. Did you leave any word with anybody if any calls came
for you where to get you, or what to dof
A. No, sir.
Q. Did ou communicate with your wife from Saturday
afternoon from the time you left the Cavalier Hotel until
you got back to Richmond f
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(A. No, sir,lFtalkea to her· on the 'phone, I think Saturday
noon, .. ·ana1told her I would not be back until Sunday.
Q. You never communicated with- her at all from· that time,
you say, Saturday noon, or about that time Y
A. No, sir.
· ·
'
-·
··
Q. What ~urne did you arrive in Richmond Sunday night!
-A. About !1.1 P. J\II.
Q. y·ou leftfNorfdlk ·about 6, where .were yau during that
·entire five hours
~: ·
A. On the rmid from Norfolk to Richmond.
· · ·· · ·
: Q. And yqu met Miss Robinson on the ferry about 7 o'clock t

A. Yes,

sir.

Q. Who,-was witl1 Miss Robinson at the time?
page 318 ~ · A. No one that I know_ of.
'
Q. Is ~Iiss· Robins-on the' same 1\tiiss ~obinson
referred to in bill known as l(itty ·Jane Robinson Y
Y\.. Yes, sir.
··
- , ~ ·
Q. .Slie l was there 1by herself~
A. Yes, ·si1·.
~ \ ·· ·
Q. .And yotl. were· there by your.selff,
Y\:. Yes, si't.' · t: .
' •
.:
Q. Did she tell you whe-ri she went to .Virginia Be~ch 7
~. I don't recall that she did. ···
Q. Had she bee:n to Virginia Beach!
A. Not that I know of.
:.
·
-- ·
Q. Did she tell you where she had been 7
Y\.. 1 think she :said she had been 'to Ocean View.
Q. Did she tell you when she went to Ocean ViewY
A~ I don 't recall.
· ~
··
~
_ Q. Are you sure she told you she ·went to Ocean .Viewf · ·
c :ir·N a, s1r.
•
~·
Q. Did' she tell you where· she stopped· af_Ocean ViewY
A. No, sir. ·
·
· · ··
·
· :., Q.' Dia she te!l you when she w:ent to Ocean View~
.. A. No, I don't recall it offhand; whether she did, or she
did not. .. ~ .
.
.
.
,.
.'
; .. Q. After yo1fJ~ot ~off: the ferry --did' ~ou come straight to
. .
. Richmond~ and, if so, what roads, or road, did
pag-e 319 } you 1 come ··on f :
· ·· ·
· · ···
.. A. I came ·strai:glit :Rfchmdnd:and took the State
l1ighwa.y from.:N ewport News to Richmond, through Lee Hall,
Providence Forge and on to Richmond.
Q. What kind of night was it?
A. A cold and rainy night. I could not drive fast, on ac·
count of the Slipperiness of the road and the glare of the oncoming headlights·.
I
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Q. You arrived in Richmond about ll9'~~ockY
A .. Yes, sir.
Q. At what point in Richmond Y
A. In front' of Miss Robinson's.
Q. When you got there what did you do?
A . .She opened the door of the car and got out and ran
up the steps of her home and I left and wei:lt home.
Q. You don't know when she left Ocean View or ;virginia
Beach, or wherever she went Y·
A. No, sir..
Q. You don't know how long she had been there T
A. No, sir. ·
·
Q. Don't you know she was there Satur9-ay and Sunday
and she signed a statement that she was at ·virginia Beach
:with you Saturday and .Sunday!
A. No, I do not know that as a, fact.
Q. Have you ever seen that st~tement signed
page 320 ~ by Miss Robinson, introduced in evidence?
.A. I have seen a statement purporting to bl!
signed by her, introd\lced in evidence.
Q. When you let Miss Robinson out of your. automobile on
Church liill, ·in front of her house, where did you goY
A. I went straight home.
Q. Over what streets Y
A. I went the northern route, 11Y way of Laundry crossing.
·
Q. About how far is it from her home to your apartment,
by way of the route you went T
A. I guess it is around about three miles. or three and a
l1alf miles, something like that.
Q. You say your wife arrived at your home how long after
you had been thereY
A. Not over ten minutes when I got there.
Q. After she had gotten in the hous·e did you not tell her
yon hal not been to Virginia Beach with anyone and that
you did not bring· anyone from .Virginia Beach back with you l
A. She accused me of bringing Miss Robinson back with me
and I denied it at that time.
Q. Did she tell you why she accused you of bringing Miss
Robinson back home with vou Y
A. She did.
..
Q. What did she tell you T
pag·e 321 ~ A. She told me she had been waiting in front
and saw me when I deposited Miss Robinson in
front of her home.
0

1
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Q. Notwithstanding she told you that, you denied that you
had done soY
A. Yes, sir.
Q. How long did you continue to deny that 1
A. Until the next day, when she had calmed down and did
uot seem to be so hysterical, I denied it.
Q. Was it not until she got a signed statement of Miss
Robinson and s4owed it to you that you admitted it?
A. No, I never knew she had any signed statement from
Miss Robinson until the date it was introduced as evidenc&in this trial.
Q. Any how, you did deny you ha.d come home with her
or brought her in that automobile on that tripY
A. I denied it on that Sunday night, under those .circumstances.
·
Q. And continued to do so until the next day at what timeT
A. I don't know whether I told her different in the morning
or afternoon.
Q. The next morning you· say your wife went with you to
your office buiiding and you went up to your office and you
.left her when you got down to the office; is that correct?
A. On the morning of June lOth she and I came
page 322 ~ to the office in the car and I left the car in bel"
cl1arge and went up to my omce.
Q. And the next time you saw your wife she was down on
.the street, at the entrance to your office building, having
a conversation with Kitty Jane Robinson?
A. Yes. sir.
0. You heard a part of that conversation, did you not7
A. I heard my wife talking; that was the only discussion
g·oing-on.
- Q. Did Miss Robinson tell you what had passed between she
and your wife on that occasion?
·
A. She did not.
0. Did vou ask her?
A. I did not.
Q. Did she tell you she had signed the paper writing which
has. be.en introduced in evidence!
·
A. She did not.
Q. When did you say you first learned she bad signed the
statement?
·
A. I did not say I ev~r learned she had signed the state·
ment.
Q. When did you first hear she had signed this paper f
..A. The first knowledge I had of any paper was when the
paper was introduced in evidence during 'this trial. That
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., : ·· ·· · ·was the first time·I.had-: eV'er seen its terms.
page 323 } Q. Is it not a fact; Mr.' Cole, by· way of 1 re,.
fresliing your. memory; that when you came home
on the evening of · June 10th' fhui ~your wife . a.sked you
agaiti: if ·yon had not' been to Virginia Beach with l{itty Jane
Robinson and if you had· not brought her home on thll;t ~un
day night in yout automobile, ·arid that you' again ·4enie~ lit~
and. then she told you that l{itty Jane Itohi~son had signed a
piq)er,~ stating· you had'· b:rought her ho~e in your automo'bile fro in Virginia Beach 1 · ·· · · ·.. · · ---· ·
·
-'
A .. Not that I recall, sir.
. .
.
Q. I understood you· to· sfate in· answer ·to ·a· question by.
your counsel that you had been out;ur going with-Kitty Jane
1
Robinson ; is that correct T
• ·
• . : '
A. I have been out with her several times since my ·wife
left me.
·
.· !.
Q. Have you not been going more or less regularly with
her, not only before your wife left you, but since she left you f
A. No, I never have been with her. before my wife left me
1
an({. very seldom after she left me.
Q. When you said that you had been. out with her. what
did ·yon meanT. · ·
· ~- ., f:· .I.
A. I inean'I went over there to see her and told her the
·detectives·· were following me, and I asked her
page '324 ~ would she· take a.·rfde-with ·me. ·she agreed to do
'
- . that, and" they followed me, "to prove· what l
thought to be true was the· fact.·
Q. When '\vas that · r:
:A. That was last year. ·.. ·Q. What time and where 'did you· ride· to?
· A. We rode around the city and it -was in the evening.
Q. And whom· did you see on that ride 1
A. I saw Mr. Morgan.
·
·
..
Q. Do you remember being out with her one Sunday afternoon that you saw your wife and her brother-in-law, Mr.
Rose, and some other members of the family Y·
•
A. No, sir, I do ·not.
· · .
Q. You don't inean to say that 'is· the· only thne you have
been out with her automobile riding·? - · . · · : · _. ·
A. 'Practically· the only· time that I recall right now..
Q. ~When yo~ say practically what ~ao: you: nief]:n ?.; :_ · : :
A. I mean that is tl1e only time.
Q. You state that you never took her out on Sunday afternoon, August 24th, 19·30, about 3 :30 o'clock, on the Craigton
Road, and that you there met or passed your wife and Mr.
and Mrs·. Rose, 'vith other memers of the family, in an auto-
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mobile, and that you had Kitty Jane Robint)on in
page 325 } your car· af that: time 1
A. No, I never had Kitty Jane Robinson in my
ear on that Sunday afternoon, that I recall, or any Sunday
afternoon.
·
.
Q. When were you last ·over at Kitty Jane Robinson's
housef
·
A. I was last over at Kitty Jane Robinson's house on yesterday.
Q. What time did yon go there7
.
A. About 5 o'clock yesterday afternoon.
Q. When did you leave there 1
A. I left there about 6 o'clock. The first time I left there
I left about ten minutes after I got there and I carried her
back hon1e and left there a Ii ttle after 6 o'clock.
Q. When did you leave7
A·. I left there a little after 6 o'clock.
Q. You said you took her there first f
A. I went over there first and got her about 5 o'clock and
took her over town and then went back and left about 6
o'clock.
,.
Q. Where did you take her T
A. To Mr. White's offiee.
Q. Ho,v long did you stay theref
A. A short while.
Q. Where were yon the night before that-were you not
at her house the night beforef
p~ooe 326}
A. No, sir, I was not over there the night before.
Q. You have the same automobile number you have had
for some time, have you not f ·
A. Yes, sir.
Q. And you deny that you were at Kitty Jai1e Robinson's
house on August 5, 1931, between 8:30 and 9 :30 o'clock, or at
any time about that time.
· ·' ·
A. What day was August 5th f
'
Q. Wednesday Y
A.. Yes, I deny that.
Q. Do yon·deny that your cat· stopped at or near the front
of her house- a.t that time f
:
A.· Yes, sir.
Q. Where were you a.t that time on August" 5th?
A. At what time!
·
Q. Between 8 :30 und 9 :30 o'clock on August 5th, 1931
.A:. I was at Loe,v's Theatre.
Q. Who was with you 7
I, •

•I'

218

:A.

· Supreme Court of Appeals of ;virginia~

By myself. . .

Q. What time did you go to Loew 's Theatre f

·.··A. ·I· went the·re between 8 and 9 o ~clock.
·•.:Q. Wei~, was it 9 o'clock, or half past 8 o'clock, or when¥
A. When I went there it wa.s before 9 o'clock, because I
.
went there to. catch the 9 o'clock show.
page 327 } Q. Where did you go from Y
·
A. I went from the office.
Q. Where did you go from the office to get to the theatre Y
A. I had been at th~ office all day long, and I went across
the street, to Perry's, to get something to eat, and from
there to Loew's Theatre.
. Q. I understood you to say you had never been with Kitty
Jane Robinson at any time but the one time you named; is
that correct Y
A. I said I had been with her more than one time.
Q. Where were you then?
A. I have been with her twice this week, and I have been
with her several times previous to that, some time ·ago. 1
do ·not remember the exact date.
Q. Where were you when you 'vere there on the several
other occasions?
A. We were in an automobile, riding around the city.
Q. Was that since your wife left you?
A. Yes, sir.
Q. Where were you ever with her before your wife left f
.&. The only time I was with her in an automobile before my
wife left was, probably once, I took her home from the office.
Q. You never took her anywhere else with you?
page 328 } A. No, sir.
Q. I want to ask you if you did not meet Judge
Hoge Ricks and his wife at Hilton Village, and that they
came in the dining-room of the hotel there, known as ''Colony
Inn", and if you and l{itty Jane Robinson were not seated at
the table. having dinner or supper together T
A. I did.
Q. When was that?
A. I don't know~ been a long time ago.
Q. "\Vas not that between December 5, 1928, and December
8, 1928?
A. I could not say ; been so long ago I had forgotten it until you mentioned it.
·
Q. Where is Hilton Village?
·
A. Between here and Newport News.
Q. How near to Newport News is itt

W. Disney .Cole v. E. Louise Washer Cole.

219

A. I don't know; I would say between :fiftee~ and twenty
miles.
Q. Hilton Village is fifteen or twenty miles from Newport
N~sY
.
A. I don't know; I would say that. I cou]d tell you by looking at the map. Closer to Newport News than to Richmond,
·
I know.
Q. Don't the street cars run out of Newport
page 329 ~ News to Hilton Village.
A. They mig·ht. I don't know.·
.
.
·
Q. Is Hilton Village not only a few miles north of Newport .NewsY
·. .
A. How many miles do you consider a few Y
Q. Two or three?
A. It is more than a few, then.
Q. Did you tell your wife you had been to Colony Inn, a
Hilton .Village, on this occasion, with Kitty Jane Robinson?
A. No, sir, I did not.
Q. Have you ever been out of town anywhere else with
Kitty Jane R.obinson Y
. A .. Not that I recall right now.
Q. Charlottesville!
A. No, sir..
Q. Buckroe Beacl1 Y
A. No, sir.
Q. Is I\:itty Jane Robinson a married or unmarried woman Y
A. She is a single woman.
Q. Is it not a fact that your wife, when she came in that
night that you came back from Virginia Beach and after you
had denied that you ha.d brought anyone home with you in
your autOinobiJe, charged you with having
page 330 ~ brought Kitty Jane Robinson and left her in
front of her home, and did she not tell you she
sa'v you do soY
A. Yes, sir.
Q. Is it not a fact that when you asked her to come back
at these different times you have testified to, that on each
of those occasions she asked you to give up Kitty Robin.son; to get her out of your employment and to quit visiting
her and going with her?
A. It is and I got rid of her in April, 1930; but it had no
effect on Mrs. Cole's affections or attitude towards me, and
I could not stop something I had not been doing, when I
was not going ·with her or seeing her regularly.
Q. You have been going with l{itty Jane Robinson since
April 30, 1930?
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A.
Q.
· A.
Q.
A.
Q.

No, sir.
·
not been with her at all since April 13, 1930!
:Yes, sir.
How many times have you been with herY
I would say, altogether, about seven or eight times.
You are still going with her, are you nQtY
A. No, sir.
Q. You were with her on August 5, 1931 Y
A. I went over there and brought her here to talk to my
lawyer about this case. He suggested that I do so.
Q. Mr. ~Cole, you say that the only women, or
page 331} men and women, that have visited your home was
some friend, ·whom you have named. You never
had anyone else there since Mrs. Cole leftY
.&. No other woman has been in there, other than my wife
and Mrs. Pace, that I know of.
· Q. Where were you on November 7th, 1929, in the even-.
ingY
A. I do not know·.
Q. Mr. Cole, with reference to this -trip down to Virginia
Beach, at the time you went down there you say for the purpose of submitting· yourself for inspection as to identification.
·You have told all you know about that, have you Y
A. 'No, sir, I have not told all the conversati<;>n that Mr.
Gardner told me on the porch.
Q. Is that all you know of your own personal knowledge
of that trip to Virginia.. Beach
A. Yes, sir.
Q. Mr. Cole, you say you have been out at Kitty Jane Robinson's some eight or nine times-did you really expect your
wife, in view of the f11:ct that she had this signed statement
from l{itty Jane Robinson, and that she saw you put Kitty
Jane Robinson out of your automobile, and in view of the
fact that you had denied to her that yon had
page 332 }- brought her from :virginia Beach, or brought .
her home in your c.ar on that trip from
Norfolk, and in view of the fact that you continued
to go with her after that, after she had charged you with
adultery with her-did you expect her to accept your invitation to come back and live with you Y
~ave

By Mr. White: The. question is objected to.
A. I told her the following Monday morning that I had
brought her home, and that I had not been going with Kitty
Jane Robinson, and she said she left me because of adul-
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tery, but I certainly expected her to come back to me when ~I
asked her to do so.
. '..
· Q. Sinc.e your wife left you, or since July 3, 1929, you· have
been contribnting $65 a month to your wife t
:
. A. Yes, up to May 1) 1931.
··
Q. And si11ce that what have you been contributing to her!
·- A. 1 gave her $50 and $100 in l\1:ay, and I think $87, in June,
and $100 in J'uly, and $50 so far in August.
Q. You had agreed between you and her, on your own suggestion, that you would pay her $125 a month 1
.
.A..· That was not an allowance concerning the desertion and
divorce proceeding. I thought that was a temporary allowance to sa tis:fy her of my love and to allow her to go back to
·see her mother.
Q. But you did sig-n that paperY
·page 333 ~ A. Yes, sir.
·
.
Q. And the amount in there was increased to
$125 ~t your suggestion!
A. Yes, she had asked for $100 and I increased it to $125
.a month.
Q. You have since reduced it to $65 per month!
.
A. She deserted me before it had an opportunity to go into
effect.
Q. After July 3rd, 1929, you cut the payment to $65 a
n1ontht
A'. No, I did not.
Q. When did you cut it?
.
A. When she left me she catne down and drew the $65, herself, on the joint account. She drew it herself until April 30,
1930. I never signed the checks, myself. I put the money
in bank and she came down and drew the checks, herself.
Q. You allowed that to ~ontinue up to what time.t
I
A. Until April 30, 19·30. She drew the check for $65 on
April 30, 1930, and ·she called me on the 'phone a. few days
later and· said the check had come back through insufficient
funds. She. asked \vhat was the matter. I told her I would
ascertain. She said., "I am leaving the house
page 334 }- in fifteen minutes". I called up the bank and
found out my half month's salary for April bad
not been deposited; so, I got my coat and hat and went up to
· . the bank to put it in. I called· my wife up on the 'phone
three or four times, which was about twenty minutes after
she had called me and I could not get a reply from her, and,
knowing that she was mad, 1 was afraid to put the check
in the regular j~int ·aooonnt, thinking she might dra.w it all
out; so, I put it in another account of my own. I called her
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on the 'phone several times and told her I had some important business with her and she would not see me, and I
.finally carried a check for $65 up to her, to redeem the one
she was holding, and from then on, beginning May 30, I drew
my own personal check for $65 and gave it to her.
Q. Prior to the time you· came back from Virginia Beach
on July 3, 1929, your wife had been a dutiful wife and performed her part, as I believe you testified Y
A. No, she did not, and I don't rec~ll testifying to that
fact.
Q. Do you mean to say that your wife had not been a faithful and devoted wife to your prior to July 3,.19307
.. A. She had been a faithful wife, in the sense that word is
generally used, but she started to nagging me in
page 335 ~ the winter with respect to going back to her
mother. Her ·attitude gradually changed from
that period on up to the time she deserted me.
Q. She performed her marital duties as a wife up to that
timet
A. Practically all the tin1e, yes.
Q. Up to that time your sexual relations had been natural
and in the ordinary 'vay between man and wife¥
A. Yes, sir.

RE-DIRECT EXAMINATIIN.
By Mr. White:
Q. Mr. Cole, you told the court that you discharged Miss
Kitty Jane Ro bins<;m?
A. Yes, sir.
Q. W~ere was she working at the time 1
, A. She was working in the office of my employer.
Q. Why d:d you discharge berT
A. necause my 'vife set that as one of the conditions that
was preventing her from coming back to live with me.
, Q. How long had this young lady been working at the Epes~.,itzgerald Paper Company?
A. Three or four years.
Q. Did you have any cause to discharge her other than at
the request of your wife?
.
.page 336 ~ . A. No, sir, none other.
Q. Do you mean to tell the court you discharged
this young lady just to gratify your wife?
A. I did.
Q. You were asked several questions about an agreement
or memorandun1 you signed at the request of your wife to
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pay her' $125 a month-does that agreement contemplate any
separation between you and your wife 1
A. No, sir, it just contemplated exactly the oppo!!)ite, ·as
:far as I was conc~rned. Hy wife might have contemplated
that; I did not.
Q. You did that ,for your wifeJ too?
A. Yes, sir.
Q. You discharged the young lady employee and agreed to
pay your wife $125 a month, what reward did you get for it?
A. None.
Q·. What was it that the man told you that you said you
did not tell all you knew 7
A. Mr. Gardner told me they had been trying to make a
a secret identification of me; that none of them were successful, and told me that previous to that Mr. Morgan came
'down there with a. photograph of me, representing the individual in the photograph as an inte:r:nationally
page 337 ~ known crook and criminal and that the Government was trying to catch him for distributing
counterfeit bills at Virginia Beach and were after his trail.
By Mr. Fulton: The question and answer are objected to as
not relevant and material evidence, and as statements by
third parties to the defendant in the absence of the com- .
plainant, and is not evidence against her.
Q. It is a fact that you brought Miss Robinson up here to
see me, did you not?
A. Yes, sir.
Q. At my request?
A. Yes, sir.
Q. Did you hear me ask htiiss Robinson if she had ever
signed any kind of paper for Mrs. ColeY
A. Yes, sir.
Q. What did Miss Robinson reply when I asked her that
questionf

By Mr. Fulton: 'l1he question is objected to as calling for
evidence and statements of third parties, not proper evidence.

A. She ·told you she had signed no paper.
~

By Mr. Fulton: The answer is moved to be
stricken out for the same reason; conversation be~w~n .the d;fendant and his counsel and the party referred
to Is not ev1dence.
page 338
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RE-CROSS EXAMINATION.

By Mr. :F'ulton:

Q. ;"You tt!stifted that Dr. Anderson made examination of
a certain specimen which yo:u ~urnished him-where was th~t
specimen which you furnished hiro-whete was that specimen takenY
A. At Il1Y house.
Q. Was Dr. .Anderson. prasentt
A. No, sir.
Q. Who was p:resent Y
A. No one.
Q. :But yourself!

.A. Nd, sir.

Q. You took the spec:itn.en, yourself, and delivered it to

himf
A. Yes; sir.

RE-DlREC'.r EXAMIN.A.TlON.
By Mr. White:

Q. Did you e-ver know anybody to be present when a ttJ.an
obtained a specifilen in the manner in which you got thatY
A. No ; but if it is necessary 1 :wnl take one in
page 339 ~ the presence of su.flieient witnesses.

And further this deponent saith not.
By consent of counsel for tbe parties, the signature of the
witness is waived.
£~rther taking of depositions in
this matter was adjourned to Friday, Augtlst 14, 193t, at 2
o'clock P. M. at the same place.

· N"OTE.=-.A.t this point the

WM. E. CRAWFOR.U,
Commissioner in .Chancery.

pbge 3to }

Law Offic.e of David Mead White, Esq.,

Law Building, Richmond, iVa.,
2 o'clock P. M., ~ugust 14th, 1931.
Met pursuant to adjournment.
· Present: 1\[ J. Fulton, lnsq., Counsel for Complainant;
David Meade White, Esq., Counsel for Deiendant.
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MRS. W. W. BO~E,
another witness introduced on behalf of the defendant, being
nrst duly sworn, deposes and says as follows :
DIRECT EXAMINATION.
By Mr. White:
Q. State your name and tell the court where you live 1
A. Mrs. W. W. Boze; I live at 2403 Third Avenue, Richmond, Virginia.
Q. Ho"\v long have you lived at 2403 Third Avenue 7
A. Five years the 1st of September.
Q. Is that house divided into apartments 7
A. Yes, two flats; everything is separate.
Q. Were you ·living there when 1\ir. and Mrs. W. Disney
Cole were living in one of the flats?
A. Yes, sir.
page 341} Q. Do you reme1nber when ~Ir. and Mrs. W. D.
Cole moved into the same house in which you live 7
A. I think it was four years ago this September.
Q. Which of the flats did J\IIr. and Mrs. Cole occupy¥
A. The lower flat.
Q. Did anybody else occupy the flat with them?
A. Not that I know of.
Q. How long ha.ve you known l\{r. and ~Irs. W. D. Colef
A. I have known ~Irs. Cole quite a good while. I have only
known 1\Ir. Cole since they have lived there.
Q. Is Mr. Cole still occupying the same flat at 2403 Third
Avenue?
·
A. Yes, sir.
Q. Is his wife living there with him f
A. No, sir.
Q. Ho~ long has his wife been away f
A. Two vears.
Q. Do you know where his wife went to live after she left
lter husband's home at 2403 Third Avenue?
A. Yes, with her mother.
Q. Who is her mother f
A. Mrs. Washer.
Q. Do you know l\{rs. Cole's n1other?
A. I have met her.
Q. You told the court that. J\IIrs. ·Cole left her husband's
home, 2403 Third Avenue, about two year&-has
page 342 } sl1e ever been back there to live since
A. Not to my knowledge.
Q. Has J\IIr. Cole lived there ever since his wife went away?
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A. Yes, sir.
Q. Have yon ever seen Mr. Cole's wife at :Mr. Oole's apartment or home at 2403 Third Avenue since she went awayt
A. I have seen her there in the daytime, with some one
else; never there whon he was there.
Q. Who was she with when you saw her there t
A. Her mother or sister.
Q. You have been in the apartment or flat occupied by Mr.
and Mrs. Cole while she was there, hav~ you notY
A. Yes, sir.
Q. Will you tell the court how their apartment was furnished with reference to comfort!
A:. It was furnished all right, very nicely.
Q. Did ~Ir. Cole take good care of his wife, as far as you
knowY
A. As far as I know.
Q. You don't know the reason why, if there was any reason
why, 1\IIrs. Cole should have left her husband, do you Y
A. No, I know none of their personal affairs, whatsoever.
Q. Mrs. Boze, are you in a position to tell the court how
Mr. Oole has conducted himsef in his flat since
page 343 ~ his ,vife left him Y
A. I just see 1\1r. Cole going and coming. I
know nothing whatsoever of what· goes on downstairs.
Q. Have you ever seen any women in his apartment since
his wife left him 1
' A. No, sir.
And further this deponent saith not.
By consent of counsel for the parties, the signature of the
witness is waived.
By Counsel for the Defendant: The Defendant rests.
State of Virginia,
City of Richmond, to-wit:

I, William E. Crawford, a Commissioner in Chancery for
the Circuit Court of the City of Richmond, do certify that
the foregoing· depositions of Dr. M. L. Anderson, W. Disney
Cole and Mrs. W. W. Boze were duly taken and sworn to before me at the time and p1ace and for the purpose
page 344 } in the caption mentioned, the signatures of the
witnesses to their respective depositions being
w.aived by consent of counsel.
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Given under my hand this 14th day of August, 1931.
WM. E. ORAWFORD; .
Commissioner in Chancery.
page 345 } ;virginia:
. In the ·Circuit Oonrt o:f the Oity of Richmond.
E. Louise- Washer Cole
vs.
W. D.isney Cole.
Office of David Meade White, Esq.

Law Building, Richmond, Va.
July 11, 1931.
The depositions of Louise F. Pollitt and others, taken before me, John B. Minor, a Commissioner in Chancery of the
Chancery Qourt of the ·City of Richmond. on the date and at
the place above set forth, to be read as evidence on behalf of
the def~ndant in the above entitled cause depending in the
said Court, purusant to agreement between eounsel 'Without ·
notice,
Prese~nt: Mr, David Meade White1 counsel for defendant,
Mr. E. M. :Fultont counsel for plaintiff.

page 346 ~
LOUISE F, POLLiTT, _
_
Having bee11 first duly sworn deposes and says
as follows:
DIRECT EXAMINATION,

Bv Mr. White:
·Q.. ~iss Pollitt, will you state your name, residence and o(}•
cupation'
A. Louise _Fra:nces Pollitt, 2595 Thirteenth Street, A par~
ment ~13, W~shing-t.ont D. Od I am Secretary to the Vioo~
President of the F. P. May Hardware Company of Washing..
ton..
·
Q. Where were you employed in June; 19291
A. I~ the Martha Washington Hotel at Virginia Beach,
V'h;ginia.

_

Q. What position did you hold with the Martha Washington
Hotel at Virginia Beach and what were your duties Y
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A. I was Secretary and Clerk, and my duties were to register .incoming guests when I was the clerk on the desk.
Q. Were you on duty at the Martha Washington Hotel in
and about your employment on June 8th, 1929?
A. I was.
, Q. 1\Iiss Pollitt, tell the Court whether, or not, your re~
member a man and a woman coming to the Martha Washington Hotel and registering under the name of W. D. C'ole on
J nne 8th, 1929 Y
page 347 } A. Yes, I do.
Q. Who registered those parties f
A. I did.
Q. Tell the Court whether, or not, hvo men some time subsequent to ,June 8th, 1929, came to the :Niartha Washington
Hotel and made inquiries about any parties, exhibiting a picture?
A. Yes, sir, about three weeks after that,. on July 2nd, two
men came down, Mr. Saunders and ~{r. 1\Iorgan, I believe they
were.
Q. Did you talk with Mr. Saunders and Mr. Morgan Y
A. Yes.
Q. Did they have a picture of any person with themf
A. Yes, they had a picture.
Q. What statements if any, did they make concerning the
party whose photogTaph they exhibited 1
A. Well,· they came down and said there had been a man
accused of using counterfeit money and forgery by the name
of Mr. W. D. Cole, and asked me and also Mr. Gardner if
we recognized him as being a guest of our hotel.
Q. Did these men appear at the liartha Washington Hotel
a second time Y
A. Yes.
Q. What was their business on the second occapage 348 J sion and what did they dof
A. Well, on August 28th they came down with
Mrs. Cole, and I was down in my room, and Mr. Gardner
phoned me to come up to the desk. Tba t was the first I knew
about it. The two detectives, ~Ir. !forgan and Mr. Saunders,
told me that they had come down, and Mrs. Cole had _come
down, and they wanted to know if this man was the Mr. W.
D. Cole I registered, and wanted me to look at him without
his knowing it, which I did.
Q. Do you recognize 1\{rs. Cole, a party to this suit, as the
lady who came down with the detectives on the occasion you
have referred toT
A. Yes, sir.
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Q. Do yon also recognize Mr. W. Disney Cole, the defendant in this snit, as the man who was sitting in the lobby and
they wanted you to look at Y
A. Yes, sir.
Q. Tell the Court whether, or not, the conversation that
occurred between you and the detectives with reference t~
your looking at the man who was then sitting in the lobby
took place within the hearing of Mr. Cole?
A. No, sir.
Q. Was ~Irs. Cole present t
A. Yes, sir.
page 349 ~ Q. Did she hear what you were asked to do!
A. Yes, sir.
Q. 'Vhere in the Martha "\Vashing-ton Hotel was Mr. W. D.
Cole sitting at the time you were requested to go out and
look at him?
A. He was sitting on the right hand side as you come into
the lobby, or the left hand side as you go out of the lobby,
with his back towards the ocean.
Q. Where was J\!Irs. Cole when you went out in the lobby
to look at him Y
A. She was in our office, which is the first room to the right
as you go out of the hall, the outer office.
Q. Did you go out and look at Mr. ColeY
A. Yes, sir, I walked out into the lobby and looked at him.
Q. Did you get a good view of him Y
A. Yes, sir.
Q. What report did you n1ake to 1\-Irs. Cole 'vhen you canie
back after walking out in the lobby and looking at Mr. Cole?
A. That he was not the l\ir. Cole I registered.
Q. You have stated to the Court that a man and a woman
registered at the l\iartha Washington Hotel on June 8, 1929.
Please look at the defendant in this suit and state whether,
or not, he is the man '' hO registered 'vith a woman at that
hotel on that date?
A. No, sir, he is not the man I registered.
page 350 ~ Q. Did the party you registered on June 8th
with a woman under the name of W. D. Cole register as W. D. Cole and wife Y
A. Yes, sir.
Q. N o'v I will ask you again to look at this gentleman and
state whether, or not, he is the man who registered on June
8, 1929, at the Martha Washington Hotel as W. D. Cole and
wife?
A. No, sir.
7
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Q. Miss Pollitt, did you make an affidavit for Mr. Cole in
this oase at his requestY
A. Yes, sir.
Q. I hand you a copy of an affidavit made by Louise F. Pollitt, the original of which is filed with the answer and cross
bill of Mr. W. Disney Cole, the defendant in this case. Please
look at this copy and state if you are the same Louise F.
Pollitt who made this affidavit.
Mr. Fulton: The introduction of the affidavit is objected
to as irrelevant and immaterial, not admissible in evidence
against the plaintiff, and, if int~_nded to be used, the question about the affidavit has the effect of being leading and supplying the witness with the facts that the defendant desires
her to testify to.
A. (Examining) Yes, sir.
page 351

~

By Mr. White:
Q. Have you a.ny interest directly or indirectly,
in this caseY
A. No, sir.
Q. And you came to Richmond at the request of the defendant, }fr. W. Disney Cole, did youf
A. Yes, sir.
CROSS EXAMINATION.

By Mr. Fulton:
Q~ Miss Pollitt, how long have you been eiQ.ployed in Washington? .
A. Three years ; two years ago I resigned; I ha:ve been
back since September, 1929.
·.
Q. When did you first meet Mr. W. D. Cole, the defendant?
A. The first time I met him was August 30th of last year.
Q. What was the occasion of your meeting him?
·
A. He came to Washington, and after telephoning that he
would call he did so and told me that his wife had sued him'
for divorce, and he told me he understood that I was the one
who looked at him 'vithout his knowledge .or belief. I told
him I was and I told him what I have already told you.
Q. He called on you where Y
page 852 ~ A. At home, 901 Butternut street.
Q. When did you next see th~ defendan.t-Y
A. Not until last Thursday night, when he came to Washin~ton to find out if I would come down here today.
Q. For what purposeY
·

-----

---
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A. To testify.
Q. Were you summoned come down, or did you agree to
come downt
·
·
A. I agreed to come down.
Q. Voluntarily?
A. Yes, sir.
.
Q. Mr. Cole paid your way, I presume, and all expenses!
A. Yes, sir.
Q. When did you comet
.A. I just got here at three o'clock.
Q. When did you give that affidavit f
A. August 30th.
Q. The first time that you met Mr. Cole?
A. Yes, sir.
Q. Who was the Notary taking the affidavit t
A. I don't recall his name.
Q. Who wrote the affidavit t
A. Mr. Cole.
Q. ·Did he have it when he Qaroe theref
page 353 } A. ·Yes, sir.
Q. He brought it with him f
A. Yes, sir.
Q. Were no changes made in it7
A. No, sir.
Q. It was read to you 1
A. Yes, sir, I read it myself.
Q. He g·ave it to you and you read it?
A. Yes, sir.
Q. What time did this ma.n come that you registered at the
.Martha Washington Hotel at Virginia Beach on June 8, 1929?
A. It was between three and four o'clock. The first m~al
was dinner. He got there between three and fourJ I dQ~'t
recall exactly when.
Q. Three or four o'clock in the dayY
A. In the afternoon.
· Q. Do you remember what room he occupied Y
A. No, sir.
Q. Do you remember what room you assigned them to?
A. No, si.r.
Q. Who was present in the hotel with you when they registered on?
A. No one, not right at the desk; Mr. Gardner was in the
lobby.
Q. How long did they stay there T
pa.ge 354 ~ A. The Mr. and Mrs. W. D. ·Oole that I registered left on Sunday, June 9th.
·

to
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Q. At what time!
A. Some time after lunch.
Q. You don't know how soon after lunch, do you T
A. No.
Q. But they were not there for dinner, you mean, that eveningt
·
·A. No.
Q. You said yon registered them on. \Vhat did you mean
by that¥
A. I beg pardon T
Q. You said, "I registered them on". What did you mean
by thatT
A. In the hotel we had a card that we registered each guest
on as they came; they signed their names and I made out
the list sometimes, and often I signed the name and made out
the list.
Q. Who signed the card, the man or the woman t
A. That Mr. W. D. Cole.
Q. And that ca..rd was on file in your office~
A. Yes, sir.
Q. Was that the same card you gave to Messrs. Morgan
and Saunders when they were down there Y
A. Yes, sir.
page 355 } Q. .And whatever name that card showed they
registered in was the name they did register in f
A. Yes, sir.
Q. Now you said a while ago, the first answer to the question, as I understood you, that the man registered in the name
of W. D. •ColeY
A. And wife.
Q. You later said that he registered in the name of W. D.
Cole and wife. Just in which name do you wish us to understand l1e did register Y
A. W. D. Cole and wife.
Q. ·You are positive about that
A. Yes, sir.
Q. Now when they came in did they have any baggage f
A. I do not recall.
Q. Did they immediately go to their roomY
A. Yes, sir.
Q . .And whatever room was on that card wa.s the one you
assigned them to and the one they occupied from the time they
came there until they left T
A. That was their room.
Q. Was that a single or a. double roomY
A. A double room.

W. Disney Cole v. E. Louise Washer Cole.

233

Q. Did it have two beds or a single bed, can you tell 7
A. Not unless I knew the number of the room,
page 356 ~ I wouldn't recall that.
.
Q. It appears that it was Room 301; do you recall tha.t 7
·
A. No.
Q. Did they have a private bathroomY
A. Yes.
Q. Do you remember the rate they paid t
A. No, sir. As far as I can recall, it was $5.
Q. For each or both of th.em 1
A. For each.
Q. But what the card showed would indicate the rate they
paid, would it~
·
A. Yes.
Q. Now when they registered out do you know who was
there when they registered out1
·
··
A. No, sir.
Q. You did not see them register out 1
A. No, sir.
Q. The next tin1e you had any inquiry or your attention
wa.s called to this you say was on July 2, 1929. Are you
positive of that date~
A. Yes, sir.
Q. How do you arrive at ihat'
A. Because of subsequent events that happened right at
that time, and then ~Irs. Cole coming· down.
Q. Holv do you happen to remember exactly
page 357 ~ that it was July 2nd Y It might have been the 3rd,
or the 4th, or the 1st?
A. Well, I know it was that time. We took a note of thb
date.
Q. Have you a memorandum of the date with you t
A. Yes. It is in this report, this affidavit.
Q. But that affidavit was not given until last when 7
A. Last August.
Q. When Mr. Cole came over with it, he had the date already written out, did he!
A. Yes, sir.
Q. And you took the date that l\fr. Cole had in there as the
day he was down there 1
A. No, I knew it was the date.
Q. But when he came there he had that date in that affidavit, did he?
A. Yes.
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Q. The next time you saw them was in August, I believe,
when they· came· down to identify him Y

· A. August 28th.
Q. How do you :fix that as the date!
A. Well, as I said before, events that happened r~ght then.
It was something very unusual.
Q. Did you write the dates downY
A. Yes, I have a record of all the dates.
Q. Have you that record with you t
A. No.
page 358 r Q. Where is that r~cord 1
A. I had it at the hotel at the time.
Q. You haven't seen it since you left the hotel Y
A. No.
Q. Did you make the record that you refer toY
A. Yes.
Q. In whose possession has the record been since Y
A. It was just a memorandum that was made.
Q. What was it made onY
.
A. Just a piece of paper, a white piece of paper.
Q. What was the object of preserving that piece of paperY
. A. Just in order ·to make it clearer in our minds, because
·
've ·knew.
Q. Whom did you leave the piece of paper with when you
left the hotel T
A. With· no one.
Q. Where did you put it when you left the hotel Y
A. Right in my box in my desk at the hotel.
Q. Was your desk in the office Y
A. Yes, sir.
Q. What kind of a box was it Y
A. In the drawer of my desk.
Q. \Vas the box in the drawerY
A. If it is still in there.·
Q. Was ·it at the time you leftY ·
page 359 ~ A. Yes, sir.
Q. What kind of a hox was it Y
A. No box ; it was just in the drawer of my desk.
·Q. You said that you had gone out and observed Mr. Cole
on the date that he was down there to be identified, and
you went back and reported that he was not the man: Who
was present when you made that report!
A. Mr. Gardner, Mrs. Cole, Mrs. Gardner, M;r. Morgan, Mr.
Saunders.
.
Q. All five of them. were present when you made that reportY

~~--

--------

~~-----
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A. Yes.
Q. What part of the building did yon make that report in f
A. In the office..
·
Q. you went in the office and made the teport. 'Where was
Mr. Cole at that timet
A. He was sitting in the lobby.
Q. How far from the office Y
A. As far as from here to the other end of that room any..
way.

·

Q. Where that window is t
A .. Yes.
Q. That is about thirty feet away from you. Where was
Mr. Gardner Y
A. In the office.
Q. Where was Mr. Saunders¥
page 360 ~ A. In the office.
Q. Where was Mr. Morgan 7
A. He was in the office.
Q. Where was Mrs. Cole.
A. In the office.
Q. How close were they to you t
A. Standing right opposite me. It is a very small office.
Q. .And you stated the exact language of your report as
near as von remember now?
A. Yes, sir.
RE-DIRECT EXA.h£INATION.

By lYir. White:
Q. When did you leave the Martha Washington Hotelf
A. S'eptember f5th.
Q. Of what year Y
A. 1929.
Q. Have you been employed at the hardware company sine&
that timet
A .. Yes, sir.
·

RE.. CROSS EXAMINATION.
page 361

~

By Mr. Fulton :

Q. Miss Pollitt, I forgot to ask you this question, if. after you had observed Mr. ·Cole sitting in the lobby,
when you went back to the office and made your report, it
is not a fact that you laughed and shook your head and said
you didn't know whether it was he~ or not y
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A. I never-I did not. I said it was not the Mr. W. ·n.
Cole I registered.
Q. Did the man you registered have his hat on Y
A. Off.
.
Q. And you are quite positive that when you came back
after observing· Mr. Cole, you reported that he was not· the
m~?
.
A. Yes.
.
Q. Are yon also equally positive that when yon came back
to the desk and made that report, yon did not laugh and shake
your head and say that you could not say whether he was,
or not, the man t
A. No, 1 knew he was not the man 'vhen I looked at him.
And further this deponent saith not.
Signature of witness waived by consent of parties by counsel.
The further taking of these depositions is adjourned to a
date h~reafter to be fixed.
JNO. B. 1\tiiNOR, Commissioner.
page 362

r

And now at this day to-wit: At a Cireuit Court
of the City of Richmond, held in the· Court room
of said City, in the City Hall thereof on Tuesday, the 3rd day
of May, 1932, being the day and year first herein written.

This cause came on this day to be heard upon the Bill of
Complaint and exhibits filed therewith, on the answer and
cross bill of the defendant, upon the demurrer and answer
of the complainant to the said cross bill, upon the deposition~
of Mrs. J. W. Gardner, Albert L. Saunders, Frank Morgan,
W. A. Rose, Mrs. 'William A. Rose, Hannah May Hall, and E.
Louise Washer ·Cole, taken on behalf of the complainant
and the depositions of J. H. Downing, J. Wesley Gardner,
Louise F. Pollitt, Dr. M. L. Anderson, Mrs. J\,L W. Boze and
W. Disney Cole, taken on behalf of the defendant, all of which
depositions have been heretofore filed and read, and was argued by counsel.
On consideration whereof, and it appearing to the Court,
independently of the admissions of the parties in the pleadings or otherwise, that the said parties were lawfully married
on April 4, 1922, in the City of Washington, District of Columbia; that they have resided, been domiciled in and been
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actual bona fide residents of the City of Richmond and State
of Virginia for more than one year preceding the commencement of this suit and were so domiciled in and actual bona fide
residents of the said City at the time of the institution of his
suit, and hat they last cohabited as man and wife in the said
City, and that the said defendant, W. Disney Cole committ~d
adultery at the Martha Washington Hotel, VIrpage 363 t ginia Beach, Virginia, on June Rth and 9th, 1929,
as charged in the Bill of Complaint ; that the said
net was without the procurement or connivance of the plaintiff, and that she bas done no act to condone the said offense, it
is adjudged, ordered and decreed.
First. That the said eomplainant, E. Louise Washer Cole,
be, and she is hereby div9rced from the bonds of matrimony.
from her said husband, W. Disney Cole, and the relief prayed
for in the defendants cross bill is hereby denied.
·
Second. That neither party hereto shall marry within six
months from the date of the entry of this decree.
Third. That the said defendant, W. Disney Cole pay unto
the complainant, E. Louise Washer Cole, the sum of $75.00
per month as alimony, the :first amount to be as of April 30th,
1932, said payn1ents to continue monthly until the further order of this Court, power being reserved, however, to hereafter change or modify this decree in so far as it relates to
the amount of alimony, should the eonditions of the parties
cJ1ange.
Fourth. That the defendant, W. Disney Cole, pay the costs
of this suit, and to Fulton and Hall, attorneys for the com,
plainant, the sum of $400.00 as counsel fees.
Fifth. '11ha.t all the interest, right or title which the said
complainant and defendant have by virtue of their said marriage, in and to any property, real or personal, of the other
is hereby terminated.
The defendant objects to the entry of this d~cree and indicates his intention to apply to the Supreme Court of Appeals for an appeal, and the complainant
objects to so much of this decree as :fixes the amount of alimony for the complainant.
page 364 }

Nothing further remaining to be done in this cause, it is

Suptmu~ 0~-qrt

2J8

of A;PPQAbJ of ;viJ;siJlia,

Ol!dered tha.t it bi;} strjQke:n from the doc~et aiJd pl~<;~d a.mo:ug._
the Qnded (}~:use~ with right to the cotnplablf:l:P.t to have the
~~m~ r~inRtawd ~hould it- b~cowe n~c.e~sa..:ry tQ do so fo: the
~pu.rpoa~ 9t el!forcmg the payment o£ alimony.
A

tr~nscript

of

th~

record..
'X~ste;

GARLAND B.

TAThOR~-

Clerk,

Fee for transcript $80.00.
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:a,

I, Garla:nd 'faylor, Clerk of. the Circuit QQurt
of the City of Richmond, do certify that the ~oun
ESal for the plaW.tiff have had due notic~ of th~ intention of
the defendaJJ.t to apply for this tran~cript.

Given under

IJly bt~tnd this 27th day of May, 1932~

·GARLAND B. TAYLOR, Clerk.

.A Copy---,Teste:

H. STEWART JONES, C. C.
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