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IN THE

Supreme Court of Appeals of Virginia
AT RICHl\iOND.

Record No. 1506

:m. M. BRAGG, SURVIVING PERSONAL REPRESENTA-

TLVE OF E. M. BRAGG AND H. M. GAULDING, AD·
MINISTRATORS O:F' .ALL AND SINGULA!t THI~
GOODS AND OI-IATTELS OF W. J. BRAGG, DECEASED, Plaintiff in Error (Plaintiff Below),

vs.
THE FEDERAL RESERVE BANK OF RICH~IOND, A
CORPORATION, Defendant in l~·rror (Defendant Below).

PETITION FO·R WRIT OF ERROR..

To the Honorable Chief Justice and Associate Justices of
the Suprerne Court of Appeals of Virginia:

Your petitioner, E. M. Bragg, surviving personal representative of E. ~L Bragg and H. M. Gaulding, administrator
of all and singular the goods and chattels of W. J. Bragg,
deceased, respectfully represents that she is aggrieved by a
final judgment of the Law & Equity Court of the City of
Richmond, Part II, rendered on the 19th day of June, 1933,
in the above-entitled cause. At the conclusion of all the evidence, a motion by the defendant to strike out the plaintiff's
e·vidence 'vas sustained, which resulted in a verdict in favor
· of the defendant, and a judgment against your petitioner for
costs.
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For the sake of convenience, the parties will be referred to
as plaintiff and defendant, according to the respective positions occupied -by them in the trial court, petitioner or plaintifjj in error having· been plaintiff below, and the defendant in
error, defendant below.
STATE~iENT

OF THE CASE.

Plaintiff brought her action of detinue ag·ainst the defendant for the recovery of certain liberty bonds in possession of
the defendant and claimed by the plaintiff. The defendant denied the right of the plaintiff to recover upon the ground that
the defendant was the holder of said bonds in due course. Tes-:tiniOny was introduced by both parties in support of their
respective contentions. At the close of all the testimony a
motion by counsel for the defendant to strike out all of tho
plaintiff's evidence was sustained. A verdict "ras thereupon
rendered for the defendant upon which the court rendered
judgment. It is from this judgment that plaintiff seeks a
writ of error.
Plaintiff's decedent was, during his lifetime, the owner of
certain liberty bonds (accurately described in the record) of
the par value of fifteen hundred dollars ($1,500.00). He deposited then1 with the First National Bank of Victoria for
safekeeping and received from the cashier a receipt written
on the following _form:
"U. S. BOND CER.TIFICATE OF D·EPOSIT

'I'I-IE FIRST NATIONAL BANIC No. 314
OF VICTORIA
VICTORIA, VA., .......... 192 ... .
THIS CERTIFIES THAT
.............................. l-Ias deposited in this Bank
........................ Dollars (P·AR VALUE) IN U. S.
- ................ LIBERTY IrOAN ..... .:. ... % COUPON
BONDS, RETURNABLE A:B.,TER. THIRTY DAYS NOTICE TO HIM: OR TO HIS ORDER AT THIS BANI{ ON
SlJRRENDER OF THIS CERTIFICATE PROPERLY ENDORSED.
INTEREST P.A.YABI.~E HEREON IN LIEtU OF THE IN. TERE.ST ON SUCH BONDS ACCORDING TO TIIJi~
'I,ERMS AND TENOR OF SUC'H BONDS'.
INTEREST DUE ............ .

. . . . . .. . ... . . . . . . . . . . . . . . . . . . . . .
Cashier.''

E. !'I. Bragg, etc., v. Federal Reserve Bank of Richmond.
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On or about April 24th, 1930, the First National Bank borrowed three thousand dollars ($3,000.00) from the Fede.ral
·Reserve Banlr; gave its note for said amount and pledged
said bonds as collateral security for the payment thereof.
'This note was renewed at fifteen-day intervals until the 4th
day of February, 1932, when the ~.,irst National Bank closed
its doors ·and suspended payment, and a receiver therefot·
was appointed. The note was unpaid at the time of the· sus·
pension of the bank and still remains unpaid.
All applications for loans on the security of the bonds were
made upon printed forms, which, among other things, contains the following :

"THE FOLLOvVING I:t\TFORl\ilATION 1\tiUST BE SUPPLIED:
INDICATE WHETHER
The securities pledged as
collateral to this note aro
owned by the bank

The securities pledged as
collateral to this note have
been borrowed by the bank
and are so carried on its
books.

Initials of officer sig-ning
LDH
Initials of officer signing
First National Bank
(Name of Bank)
'

I

Address Victoria, V a.
By (sgd) L. D. HATCH,
Cashier.''

The initials "L. D. H." are the initials of the cashier of
the First ·National Bank of Victoria and his signature was
placed on the blank line for the purpose of indicating that
the securities he ·was pledging were not owned by. the bank,
b'l.tt were borrowed and were being carried on its books as
''borrowed bonds''.
W. J. Bragg died in July, 1930. Shortly after his death,
his wife, the plaintiff, called at the bank to collect the intorest on the bonds. She was paid the interest and was given
a similar receipt in exchange for the receipt given Bragg jn
l1is lifetime, but she was not told that the bonds were not in
the custody of the banlr. She learned for the first time in the
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summer of 1932, after the suspension of the bank, that the
bonds had been deposited with the Federal Reserve Bank a~
security for a loan from that bank to the Victoria bank. She
thereupon demanded the return of the bonds and this demand was refused.
Upon the trial of the case she tesHfiecl to the ·effect that
her husband deposited the bonds in the First National Bank
for safe-keepi~g·; that he never gave the bank any right to
use them; that he put his money in the bonds and was keeping them to send their daughter to college and that he did
not owe the bank but one hundred dollars when it closed.
Permelia Bragg, decedent's daughter, a young girl about
sixteen years old, testified that a short time before her father
died, he said he 'vanted her to g·o to fiigh School at Victoria
and then to college, and that he had placed his money in these
bonds and had them in the bank for safe-keeping so that she
mig·ht secure an ·edu(lation, she being· their only child.
L. D. Ifatch, cashi~r of the bank, testified positively and
unequivocally that W. J. Bragg left the bonds with him for
safe-keeping; that 1\tl r. Bragg in his lifetime did not know
that the bonds had heen pledged with the Federal Reserve
Bank; that his administrators after his death did not know
it prior to the closing of the First National Bank; that :p.either
l\lr. Bragg· in his lifethne, nor his personal representatives
after his death, gave the bank, or Ifatch, as cashier, any
authority to pledge the bonds and that he had no ag·reement
or understanding with l\fr. Bragg other than that expressed
in the receipt which he gave 1\'lr. Bragg 'vhen he deposited
the bonds. On cross examination he testified that the bond~
were carried on the books of the First National Bank as
"borrowed bonds", and were reported in its annual reports
of the condition of the bank as "borrowed bonds".
C. W. :Motter, called on behalf of the Federal Reserve
Bank, testified that he was a regular national bank examb1cr
and ha_d been ·examining banks in the territory, including Virginia, for about six years; that the term "bonds borrowed"!
is used to identify securities borro,ved from individuals or
corporations by the bank for the purpose of enabling the
bank to obtain additional funds; that bonds held for safe]weping- are securities held by a bank against a receipt for
the purpose of safe-keeping, and that they do not appear in .
the assets of the bank. I-Ie further testifi·ed that upon the
printed forms used by examiners and prepared by the Comptroller of the Currency, there is an item under which ''bonds
borro,ved'' are listed arnong· the liabilities of the bank.
Upon cross-examination, 1\Iotter wa.s asked this question:

E. M. Bragg, etc., v. Federal Reserve Bank of Richmond.
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"Q. Do you usually aceept the staten1ent of the officers of
the bank, together with the fact that the bonds are carried
on the books as borrowed as proof that the bonds are borrowed, or do you interview the owners of the bonds or ask
for the production of any written instrument to show 'vhether
in fact they are borrowed 1''
and he answered as follows :
"A. I have done all two of those. In other words, I have
at times interviewed the owners of the bonds. Sometimes I
have not done that because the of41cers of the bank were
i'uther much concerned about the examiner calling the owners
in to find out whether or not the bonds were borrowed, but
they usually have an agreement."
He testified that where there is an agTeement between the
bank and the owner of the bonds concerning the depo;:;iting
of bonds, the examiner inspects this agreen1ent and when~
there is no agreement, he accepts the word of the officers and
c1 i rectors.
,John Dodd, called on behalf of the ·Federal Reserve Bank,
tt~~tified that he is custodian of the hank and as such holds aU
securities in custody for the bank; that he has in his custody
the bonds sued for; that they were received for the account
of the First National Bank of Victoria, and that his records
do not show anything concerning the interest of any other
person in the bonds. That, with reference to the initials of
M:r. Hatch on the application for the loan indicating· that the
bonds were not owned by the First National Bank but were
borrowed, he kne'v nothing, since the application did not con1e
under his supervision, but under the supervision of the dis··
count deparbnent; that whoever handled the appJication
knew that the Victoria Bank did not own the bonds; that the
application was passed on by the discount committee who
was composed of the cashier, ~ir. G. H. I{eesee, Charles
Peple, deputy governor, R·. H. Broaddus, deputy governor,
·
·
.
an(i R. C. Taylor.
None of the last nc11n~ed officials testified on the t-rial of
u~(' case with 'refet·ence to the knowledge, ot• lack of knmv/-1
edge, _qood faith o-r lack of good fatith, on the part of the Fed61'al Reserve Bank in ·approving the loan and accepting the
bonds as collateral security for the said loan.
TTpon the close of all the testimony, counsel for the defendant made a motion to strike out all of the plaintiff's
evidence. The motion was granted and a verdict was rendered for the defendant.
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ASSlGNMEN·T OF ERROR.

The sole assignment of error is to the action of the court
in striking out plaintiff's evidence.
Plaintiff respectfully submits that the court erred in striking- ·out all of the plaintiff's evidence instead of leaving all
of th~ testimony for the consideration of the jury under
proper instructions on the question of whether the Federal
Reserve Bank was a holder in due course of the bonds sued
for.
The relationship between lT'. J. B·ragg and the Victoria
Bank was that of bO!ilor a.nd bailee~a trust relationship antl
the bank held the bo·nds in a fidureiar:lJ capacity.

That the transaction between Bragg and the Victoria Bank
constituted a bailment is hardly open to question. I~ Leach,
etc., vs. Carper, 211 N. W. 552, 51 A. L. R. 910, Carper deposited Liberty bonds with a bank and was given a paper
in the following form:
''Certificate of Deposit of United States Bonds.
"Farmers' & Merchants' Savings Bank.
'' 72-238. No. 545.
''Mt. Pleasant, Iowa. October 23, 192.2.
''This certifies that James Alexander has deposited in
this bank in United States Fourth Liberty Loan coupon bond~,
returnable to the order of self at this bank, on the return of
tl1is certificate properly indorsed.
•
"Pay $50 and 00 cents dollars.
''Interest payable thereon at 4% per cent on April 15th
and October 15th. In lieu of interest on and according to the
terms of such bonds.
''Ross Walker, Cashier.''
The bank pledged the bonds as collateral for its own deht
and failed before it paid the debt or returned the bonds. In
an action against the receiver for the bonds, the court, speaking of the relationship created by the deposit, said:
''So far as the record shows, claimants received interest
on their respective bonds prior to the insolvency of the bank
and the appointment of the receiver for -the assets thereof.
Claimants all testified that they had no intention of parting
with the title to their bonds, or of negotiating the same to
the bank. that their only P.urpose was to leave them in its

E. !II. Bragg, etc., v. Federal Reserve Bank of Richmond.
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custody for safe-keeping. Notwithstanding the somewhat
a1nbiguous character of the alleged certificate or receipt,
the bank never treated the bonds as its property, nor were
they placed in the bank's assets. A record was made of all
the bonds r€ceived, but not in the book in which certificates
of deposit issued in the ordinary form were entered. ~Phe
document handed to the depositor designates the deposit as
Liberty bonds and contains the promise to return them upon
demand. The interest was to be paid by the bank in lieu of
interest on the bonds.
This undertaking of the bank
amounted to nothing more than the payment to the owner
of the bond of the interest received from the government as
the coupons attached to the bonds became· due.
''Counsel for the receiver do not seriously contend in argument that the transaction WflS anything more than a bailment. The purpose, as disclosed by the testimony of the
claiJnants, was to place the bonds in the bank for safe-keel>·
ing only, and this, we thinl\, is clearly shown, by the manner
in which they were handled by the bank, to have ·been the
understanding of its officers. The bank was g·iven no authority to use, hypothecate, or sell the bonds. The very terms
upon which they were received negatives any possible agrcontent or understanding between the parties that they ''Tere
to be thus used or· converted into cash. The relationship
therefore behveen the bank and each of the several claimants
-was that of bailn1ent, and not of creditor and debtor It is
well settled that when a bank receives bonds or other pro11erty of a customer for safe-keeping it becomes a bailee and
liable as such. Bowen vs. First Nat. Bank, 200 Iowa 40, 203
N. vV. 569; K·ubli vs. First N a~t. Bank, 199 lowa 194, 200 N.
W. 434; Blootnhea.rt vs. F'oster, 114 Kan. 786, 221 Pac. 279.;
Spry vs. Hirning, 46 S. D. 237, 191 N. W. 833; State vs. Bu·ntort, 314 l\io. 585, 47 A. L. R. 783, 285 S. W. 97; First Nat, . .
Bank vs. Graham, 100 U. S. 699, 25 L. Ed. 750; ilfanhattan
Bank vs. lValker, 130 U. S. 267, 32 L. Ed. 959, 9 Sup. Ct.
Rep. 519.
· ·
·
"Authorities need not be cited to the point that it is the
duty of the bailee to return the specific property which is the
snbject of the bailment to the bailor, upon demand, in accordance with the strict terms of the bailment. The bonds of
claimants therefore passed into the possession of the receiver, subject, in all respects, to the terms of the bailment
under which they were delivered to the bank. Each claiJnant! whose bond or bonds have been specifically identified, is
entitled to have the same returned to him by the receiver."
It will be observed that the receipt given in the cited case
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is almost identical with the rooeipt given Bragg in the instant case. The only difference is that in the cited case the
bonds were "returnable to the order of self at this. bank on
the ;return of this certificate properly endorsed", whereas in
the Instant case the bonds were ''returnable after thirtv davs
notice to him (Bragg·) or to his order at this bank on su.rrencler of this certificate properly endorsed". I.t would scent
that in order to get rid of the trust and relieve itself of responsibility, the bank would have to give Bragg tl1irty days notice
so that he might have the opportunity of making other ar··
rangements for the safekeeping of his bonds.
Ry the terms of the receipt in the Leach case, supra, the
court said that it was clear that the bank was given no authority to use or hypothecate the bonds. We do not think
the terms of the receipt in the instant case are susceptible
of the construction that the bank 'vas authorized to pl.edge
the bonds. But even if the receipt in the instant case may
be so construed, the situation will not be different. The
transaction would still constitute a bailment-a trust relation and the bank a fiduciary.
In Andrews, etc., vs. Bank, 51 A. L. R. 906, the owner of
Liberty bonds de·posited his bonds with. a bank and received
the following receipt:
"Eagle Grove, Iowa, ........ , 19 ... .
"Received of . . . . . . . . . . .
. ........ dollars. In full payment $ ...... U. S. Liberty bond. Permission is hereby given
bank to hold bond and use sam.e as collateral securitv for
Il!Oney borrowed. Bank agrees to deliver bond on 10 day~'
notice.

"CITIZENS' STATE BANI{,
'' ................ , Cash.''
With reference to the relationship created by this transaction the court said :
"The controlling evidential .facts in this case are not in
dispute. There is no claim on the part of the bank or rP-ceiver, or any thoug·ht on the part of the owners of the bond~
in question, that the owners i11tended to surrender title tn
those bonds. The interest on these bonds was collected nud
passed to the credit of the owner-up to and including the
in~tallment to November 15, 1925. The purpo~e of .th~ recehJt
given is plain. The bonds ·are sufficiently identified. 'rhc
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owners were entitled to their return upon a ten days' notic~.
All these bonds were in the bank except those in the hands
of the Northern Trust Company which were subsequently
returned.
Clearly, there was a trust relation. The transaction constituted a bailment, and ev:ery bailment is a trust.
Tho1npson vs. Tho1npson, 178 Iowa 1289, 160 N. W. 922. No
express words are necessary to create a trust, and. no technical language is necessary. The appointment of a receiver
did not change the relation between the bank and these clairnants. Leach vs. Ply'lrW'Ltth Co'Ltnty Sav. Bank, 201 Iowa 349,
207 N. W. 332. ''
In Leach, Supt. of Banking, vs. Sanborn State Bank, 51
A. L. R. 900, the owners of Liberty bonds left them with the
bank and received therefor a receipt or "bond certificate•'
from the bank as follows :
''Bond Certificate.

'' $ ....

0

•••••

No......... .
"Sanborn, Iowa, ........... .

"This certificate that. ............ has deposited in this
bank in United States .......... Liberty Loan 4¥2 per cent.
coupon bonds, returnable to him or his order on ten day::;'
notice and upon return of this receipt properly indorsed.
. "Interest payable hereon at the same rate of interest as
above-described bonds now draw and at such thne as interest
is payable on said bond.
"Interest due in ........... .
'' .................. , Cashier.''
The bonds were wrongfully converted by the bank. In
discussing the relationship created by this transaction, the
court said:
''That the Sanborn bank was the bailee of these claimants, and that the relation between it and the claimants was
fiduciary in character must be conceded. It must also be
grunted that, by reason of such relation, whatever proceeds
resulted from the sale or hypothecation of the bonds were
st.a1nped with a trust character.''
In the case last cited it was held that the bonds deposited
under the terms! of the receipt were deposited for safe keeping.
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It will be observ:·ed that in the Andrews case, supra, where
the receipt given for the bonds expressly authorized the
bank to pledge them, it was neyertheless held that the transaction "constituted a bailment and every bailment is a trust 77 •
''Clearly there was a trust relation,'' said the court.
In Fa.rmers' Bank. vs. Bailey, 297 S. W. (ICy.) 938, it was
held, point 1 of the syllabus:
"vVhere the particular bonds deposited with a bank for
safe-keeping were to be returned on the surrender of the
certificates of deposit properly indorsed, the deposits were
'special deposits' and not general deposits, and the relation
between the bank and the depositor was that of bailee and
bailor, not that of debtor and creditor."
In Leach vs. Burton & Co. State Bank, 220 N. W. 113, point
4 of the syllabus, it was held:
''Bank depositors' placing of government bonds in possession of bank for safekeeping only held to create relation of
bailor and bailee."
·
In 136 .Am. St. Uep., pp. 214-215, a bailment is defined as
follows:
''a. Bailment.-We get the word' bailment' from the French
'l)ailler'; which means to deliver, and its ordinary signification is the deli very of personal property by one person to
another in trust for a specific purpose, with a contract, ex·
press or implied, that the trust shall be faithfully executed
·and the property returned or duly accounted for when the
special purpose is accomplished-as in the consignment of
goods to carriers or warehousmnen, hiring, borrowing, lending, or keeping animals for hire: Standard DictioiJ.ary.
''Sir William .Jones g·ives two definitions: 'A delivery of
g·oods on a condition, express or implied, that they shall he
restored by the bailee to the bailor, or according· to his directtions, as soon as the purpose for which they are bailed shalJ
be answered;' and also, '..~..~ delivery of goods in trust, on a
contract expressed or in1plied, that the trust shall be dul v
executed, and the g·oods redelivered, as soon as the time o·r
use for which they were bailed shall have elapsed or be performed'.
''Blackstone's definitions are: 'A delivery of goods in
trust upon a contract, expressed or implied, that the trust
bhall be faithfully executed on the part of the bailee': 2 Black-
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stone's Commentaries, 451; and, 'Delivery of goods to another person for a particular use': 2 Blackstone's Comntentaries 395.
''Story says: ':Nlr. Chaneello~ Kent in his excellent Commentaries (2 l{ent's Commentaries, 4th Ed., Lect. 40, p. 558),
has blended in some measure the definitions of Jones and
Blackstone. Without professing to enter into a minute criticism, it may be said that a bailment is a delivery of a tl1ing
in trust for some special object or purpose, and upon a contract, express or implied, to conform to the object or purpot:;e
of the trust :' Story on Bailments, p. 5.
'' ICent 's definition is : 'A delivery of goods in trust upon
a contract, express or implied, that the trust shall be duly
executed, and the goods restored by the bailee as soon as
the purpose of the bailment shall be answered.'
''A comparison of these definitions will show very little
variation. Those of Blackstone and .Story include contracts
where the return of the goods is not contemplated, while I\.ent
and Jones exclude them. ·~Ir. Edwards, in his work on BaHments, section 2, remarks: ~In general terms, it may be said
that the delivery of goods or any other species of personal
estate for use, keeping, or on some other trust, where the
general property does not pass, creates a bailment:' J( rause
Vt:i. Com1nonwealth, 93 Pa. 418, 39 An1. Rep. 762."
1\f.r. Dobie defines a baihnent as follows:

''A bailment is usually defined as a delivery, or transfer of
the possession, of chatt€ls under certain circumstances; but
it is defined above, not as a delivery of g·oods, but as a relation
rl,~mlting from this delivery. It seems clearer and more accurate to designate delivery as merely one of the essential
elements of the definition and to say that, when it and nH
the other essential elen1ents are present, there springs up a
legal relation which we call a bailment. The bailment does .
not rise to the dignity of a status, such as marriage. .As a
relation, however, it is upon the same plane as other irn·portant legal relations, such as agency, master and servant, or
even partnership.
''Since the bai'lment relation is created by a delivery of
goods in the sense of a transfer of the possession of the chattelEt, this necessarily involves one person making the delivery and anpther to whon1 the delivery is made. The de.liverer, the .persqn actively creating- the bailment, is called
the bailor; the ~deliveree', the person more or less passively
accepting the bailment, is called the bailee. Possession is
. thus transferred by the bailor to the bailee.
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''Though possession 1nust pass in order that there may be
a bailment, such possession 1nust pass alone, and not in coune<~tion 'vith, or as an incident to, ownership. If ownership
passes, either with or without possession, the transaction then
becmnes, as we shall see (in section 3), not a bailment, but
a gift or sale. So fundamental is this that some writers describe the bailn1ents solely in terms of this unique feature.
'11hus Hammond refers to a bailment as 'possession of a chattel lawfully severed from its ownership' while in the sixteenth
century St. Germain gives us this happy and naive description of a bailment: 'Goods that a 'lnl1!1t hath in his keepin~J
which be not his own.'
"Not a few distinguished writers (including Sir Willian1
Jones, S'tory and l{ent), in their definitions, refer to a hailnlent as the delivery of a thing 'in trust'. This terminology
is somewhat confusing, however, for in a technical trust the
trustee has the legal title to the goods held in trust. In a
bailment, as we have just seen, the bailee has merely possession, but not title or ownership." (Italics supplied.)
Dohie on Baihnents & Carriers, page 2.
In Trig.q Co. vs. Bucyrus Co., 104 Va. 79 (at page 84), the
court, speaJ<ing through Judge Ha.rrison, said:
''Story, in his work on Bailments, Section 2, says: 'A bailment is the delivery of a thing in trust for some special ohject or purpose, and upon a contract, express or implied, to
· conforrn to the object or purpose of the trust.' " ·
The Federal Reserve Bank was not a holder of the bonds in
due cou.·rse as a n~atter of law.

As we have seen, the transaction between the parties constituted a bailment; that a bailn1ent is a trust and that the
bailee holds the bailed property in son1ewhat of a fiduciary
capacity. The relationship is such, at .least, to indicate that
the bailed property is being kept by the bailee not as his own,
hut for another upon terms and conditions created by the
contract of bailment. We have also seen that this relationship resulted whether the bailee 'vas authorized to borrow on
tJJe security of the bonds or not. We have. also seen that the
Federal Reserve Bank had express notice indicating that the
bonds were borrowed; for the application for the loan to
which the bonds were pledged stated expressly on its face
that the bonds had been borrowed by the Victoria bank. Had
the bonds been borrowedt as stated ·in this application, a hail-
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n1cnt would have been created with all the incidents of that
relationship as established by the authorities. So, then, up.on
granting the loan upon the security of the Liberty bonds, the
~.,ederal Reserve Bank knew that the Victoria bank did not
have title to the bonds, but possession only, which possession
carried with it only such rights as may have been granted
by the owner by virtue of the contract of bailment. Had the
]j-,ederal Reserve Bank made enquiry concerning the right of
the Victoria bank to use said bonds as its own, it would have
readily discovered that the Victoria bank did not own the
bonds at all, but was 1nerely holding· the1n for safe keeping.
Instead of making enquiry, the F'ederal Iteserve Bank accepted the bonds knowing that the Victoria bank did not O"\Vll
them, and participated in a transaction whereby the Victoria
bank converted another's property to its own use. The Federal Reserve B~nk knowing·ly received the bonds with fuJI
knowledge that the Victoria bank was using another's property for its own purposes.
Moreover, not a sing-le of-ficial .of the Federal Reserve Bank
who had any knowledge of the transaction testified with reference to the good faith of the Federal Reserve Bank in receivinp: the bonds. The only witness who testified on the subjeet
in behalf of the ],ederal Reserve Bank was ~Ir. Dodd, the
custodian of the bank. Tie testified that he received the bonds
·for the account of the First National Bank of Victoria; that
hiE- records did not show anything· concerning· the interest of
any other persons in the bonds; that with reference to the
initials of l\ir. Hatch on the application for the loan indicating that the bonds were not owned by the First N a tionaI
Bank, but were borrowed, he kne'v nothing, since the application did not come under his supervision, but under the su-pervision of the discount deparhnent, but whoever handled
the application knew that the Victoria Bank did not own the
bonds. He then testified that the application was passed on
by the discount committee which was cmnposed of the cash~er,
l\lr. George H. Keesee, Charles Peple, deputy g·overnor, R. II.
Broaddus, deputy governor, and R. C. Taylor. Not a single
cue of these men was called to testify to the good faith of
the hank in passing on the application and accepting· the
bonds.
·
It must be manifest to the casual observer that the ],ederal Reserve Bank having notic~ of the ·fact of the bailment,
or, if you please, tl1at the bQnd;s wer.e borrowed by the Victoria bank, the Federal Reserve B'ank 's dealings and transnetions respecting the bonds n1ust be governed by the la'v of
bailmen:ts, or, if you please, the provisions of the receipt under whieh it is claimed the bonds were borrowed. The ],ed-
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eral Reserve Bank n1ust be held to have regarded the bonds
as the property of someone else and to confine its dealings with
the ·victoria Bank, concerning the bonds, within the scope of
the authority of the latter bank. Absolute ownership of the
bonds and a bailment respecting them, or the holding of thetn
as a borrower in the same persons are incompatible, the bailment or the possession as a borrower being merged in abso··
lut.e ownership. Therefore, the bonds in the hands of the
Victoria bank cannot be regarded by the Federal Reserve
Bank, having notice of the bailnwnt, or that they were bor··
rowed, as proof of any title whatsoever in the Victoria bank.
The E'ederal Reserve Bank, in accepting the bonds as collateral security for the loan to the Victoria bank, must have
done so as a n1atter of law, with knowledge that the Victoria
bank held the bonds as bailee, or as a borrower, and was
bound to ascertain the extent of the authority of the bailee,
or. the borrower, with respect to the disposition of the bonds.
The facts within the kno·w1edge of the Federal Reserve Bank
were sufficient, as a matter of law, to put the said bank upon
enquiry, and whatever is sufficient to put a party upon enquiry, will charg·e hhn with actual knowledg·e of the facts
of which a diligent pursuit of that enquiry would have informed him. Fisher vs. Bo·rclen and others, 111 Va. 535.
ln the last cited case, the court, among other things,

said~

"When such a purchaser is about to acquire a right, and
has knowledge of any fact or circumstance sufficient to put
him on inquiry as to the existence of· some right or title in
conflict with that which he is about to purchase, he can only
be protected where he n1akes the inquiry suggested by such
£net or circumstance, and the right detrimental to that he
is about to acquire is concealed or withheld from him. Kell.?J
v:-:;. F'ainnount L. Co., 97 Va. 227, 33 S. E. 598."
In Graft' amd others vs. Castlentan and Jlt!'Cormick, 5 Rand.
195, the court said (at page 207) :
''He who purchases any subject, with notice of the equitable right of another, is the trustee for that other, to the
extent of his equity; and this, whether the notice be express
or implied. Express and implied notice differ, not in their
-effect, but in the mode of ptoof only. In the one, you prove
the fact of notice expressly; in the other, you prove circunl·
stances, "rhich raise a presumption of notice; and if the preRumption be strong enough to fix the notice, it affects the
conscience of the party just as n1uch as express notice. Thus
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in any purchase, if there be circtunstances which, in the exer·
cise of common reason and prudenc·e, ought to put a man upon
a particular enquiry, he will be presumed. to have made that
enquiry, and will be charged with notice of every fact, which
that enquiry would give hin1; and this conclusion is a just and
necessary one; for, if a party means to deal fairly, self-interest, the strongest principle of action,. will prompt him to
the enquiry, and if he Ineans to deal fraudulently, the rule
prevents him fron1 voluntarily shutting his eyes, and saying
he had no notice. ~rhis reasoning applies as well as to real as
personal estate. ' '
This reasoning was stated with reference to real estate, but
the doctrine was ·first laid down concerning personal property,
and the court held that it should apply to real estate as well.
In Gerard vs. 1JilcCo1·'inick (N. Y. Ct. App.), 14 L. R. A.
234 (at page 237, bottmn of righthand column), it is said:
"In case a person having notice that money or property
is held by another in a :fiduciary capacity receives it without
inquiry from the ag·ent in satisfaction of his personal debt,
the sum or property so received n1ay ·be recovered .by the
true owner, unless the agent was authorized to so dispose
of it."
It is also significant that the Federal Reserve Bank in
granting· the loan to the Victoria bank upon the security of
said bonds, did not call for the written agreement between·
Bragg· and the Victoria bank. JVIr. 1\fotter, a witness for the
Federal Reserve Bank, testified that there is usually a.n agreenlent from the owner where the right to nledge the bonds is
given, and that it is customary for the examiners to ask
for this agreement and examine it. \Vhere there is no written agreements, he says the exan1iner usually n1akes an effort
to look up the owner.
In the case of Atkinson. vs. Neblett, 132 S. E. 326, 144 Va.
220, Neblett and Hatch sued Atkinson on a neg-otiable note
executed by Atkinson, R.oper and one 1\iatthews, and endorsed
to Neblett and Ifatch. Neblett E\nd Ifatch offered the note
sued on and the.n rested their case. .L.\.tkinson testified that
the note was procured from him tltrough fraud on the part
of l\Iatthews, and. passed to the plaintiffs under circumstances
w·hich were such as to apprise them of the fact that l\f.atthews
was not a bona fide holder, ~ncl that the plaintiffs were not
holders in clue course and without notice of the fraud. Ifatch,
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one of the plaintiffs, was then introduced· as a witness on hehalf of the defendant. Upon cross examination by counsel
for the plaintiff he testified as follows:
;-. Q. J.\{r. Hatch!
··A. Yes, sir.
'' Q. Did you have any notice whatever of any alleged
fraud or improper means by ''rhich ·Mr. :Mathews is said to
have secured this note~
"A. No, sir.
'' Q. Did you at the time you took the note know of any
fact to put you on notice?
"A. No, sir.
'' Q. Did you take the note in good faith?
"A. Yes, sir.
"Q. Did you pay value for it?
''A. Yes, sir.
.
"Q. Did vou take it before maturity?
".A. Yee, sir."

With ref~rence to this testimony the court sa~d:
"This concluded the case upon the part of the defendant.,
and thereupon counsel for plaintiffs moved the court to strike
out all of the defendant's evidence, except the testimony of
Hatch, S'ltpra, 'vhich motion the court sustained.
''In offering the note sued on and then resting their case,
. plaintiffs were following the usual mode of procedure, a
·procedure approved by this court in Holdsworth vs. A.ndersr,n Dnt.,q Co., 87 S. E. 565, 118 Va. 36. Under the ·provisions
of Section 5621 of the Code'' 'Every holder is deemed prin~a facie to be a holder in
due course, but when it is shown that the title of any person
who has negotiated the instrument was defective the burden
is on the holder to prove that he or so'me person under whorn
he claims acquired the title as a holder in due course. But
the ·last-mentioned rule does not· apply in favor of a party
who became bound on the instrument prior to the acquisition
of' such defective title.'
'' (3) It is thus seen that, when the defendant in an action
on a negotiable note defends on the ground of fraud in the
· procurement of the note, and. introduces evidence which shows
that the title of any person who has negotiated the instrume-nt was defective, then the burden shifts to the holder
to prove that he, or son1e person under 'vhom he claims, ac-
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quired the title as ·a holder in due course. Duncan vs. Garson, 103 S. E. 665, 105 S. E. 62, 127 Va. 306.
''The only exception to this rule is found in the last sentence of the section:
'' 'But the last-mentioned rule does not apply in favor of
a party who became bound on the instrument prior to the acquisition of such defective title.'
''It is the contention of plaintiffs that, since Atkinson adnlitteq in his evidence that the note was signed by him and
intentionally delivered to ~iathews, therefore the note was
untainted with fraud at the time of its delivery, and plaintiffs
come within the saving clause of section 5621, and. no burden
whatever rests upon thmn.
"Before this contention can be maintained, it must appear
that the provisions of section 5617 of the Code do not apply.
The section is as follows:
'' 'The title of a. person who negotiates an instrument is
defective within the meaning of this chapter when he obtained
the instrument or any signature thereto by fraud. duress, or
force and fear or other unlawful n1eans, or for an illegal
consideration or when be negotiates it in breach of faith or
under such circumstances as amount to a fraud.'
"As between Atkinson and· niathews, the note was neg·otiated 'in breach of faith', thus rendering the title of ·
:Mathews defective. This being true, the burden was then
upon the plaintiffs to show they became holders in due course.
Piedmont, etc., vs. Hatcher, 26 S. FJ. 505, 94 Va. 229.
''In Duncan vs. Garson., 103 S. E. 665, 105 S. E: 62, 127 V a.
306, Judge Burks said:
" 'It is objected that Dune an's special plea, sworn to by
him, admits that the notes were payable at six months, and
that in view of the conflict behveen the statements of the plea
and his testimony he should be held to the staten1ent in his
plea. But it must be borne in mind that the plea was prepared by counsel, and it was for the jury to determine which
was correct, and if the jury, making inferences most favora.ble to the defenq~nt, might have found in favor of the testimony of Dunca~, it was the duty of the trial court, on the
dCinurrer to the evidence, to have so decided. It must be
accepted, therefore, that at least fraud in the procurement
of the contract was established by the testimony of Duncan.
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'Jlhis threw upon Carson the burden of showing that ''he or
some person under whom he claims acquired the title as a
holder in due course". This he attempted to do by his own
testimony and that of .Allen, the agent who made the sale.
~rhe credibility of this testin1ony, though undisputed, was for
the jury. Joy vs. Diefando,rf, 28 N. E. 602, 130 N. Y. 6, 27
.Am. St. Rep. 484.'
~

r'In Continental Trust Co. vs. 1Vitt, 124 S. E. 265, 139
458, it is stated that.:

·va.

" 'If, by reason of fraud in the procuren1ent of the paper
by the payee, which goes to its validity, or by some breach
of confidence by the payee in using the paper, such as fraudulently diverting the paper to another purpose from that for
wlJich it was delivered which also goes to its validity, the
instrument never had any vitality as a contract. * * * In
such cases, indeed, if they involve a negotiable instn1ment,
the title thereto is ''defective'' under the provision of section 5617 of the Code.' * * *
"\Vithout the slightest intimation of whetller or not the
evidence supports the contention of the plaintiffs or that of
th(~ defendant, we are of the opinion, from a careful examination of the same, that it was error for the trial court to sustain the n1otion of the plaintiffs to strike out the evidenee
of the defendant and take the case from the jury."
.A.ccording to the undisputed testin1_ony of the plaintiff, ~Hss
Pernelia Bragg and If atch himself, the bonds in the instant
cal'e were left ·with the First National Bank for safe-keeping·.
"\Vhen that bank undertook to use the bonds as collateral for
a loan to itself, it was using· the bonds in breach of faith \vi.th
the owner and the title thereto became defective.
The burden thereupon shifted to the Federal Reserve Bank to prove
that it was a holder in clue course. Not a scintilla of evidence was introduced in behalf of the F-ederal Reserve Rank
to carry this burden. Not a sing·le witness who testified in
behalf of the bank had anything· to do with receiving· the ap}J1ica.tion from the Victoria bank or passing upon the loan
· to the hank or receiving, or accepting the bonds as collateral
to the loan. The persons who were in position to testify positively as to the g-ood faith of the Federal Reserve Bank in
making the loan and receiving the bonds as collateral thereto,
were not put upon the stand. Since a corporation can only
reP.eive notice throug·h its of·ficers, it would seem that in order
to carry the burden in the instant case, placed upon it hy
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Section 5621 of the Code, it was absolutely necessary for the
Federal Reserve Bank to place on the witness stand such· of
its officers as handled the transaction.
OotJ?tmercial Union Insurance Co. vs. Connolly, 235 N. W.
634, involved an action in replevin for six Liberty bonds, each
of the par value of five thousand dollars ($5,000.00). It developed that the bonds wei·e stolen. On the subject of the
burden placed upon the defendant by the Negotiable Instruutents La,v, the court said:

''The bonds being stolen, the title. of the thief to them, and
the title of any one clain1ing through the thief, was defective. But since they were payable to bearer, appellant could '
have prevailed had he proven hin1self a holder in due course
as defined by section 7095, l\Iason 's ~finn. St. 1927 (section
52, c. 272, Laws 1913,. Uniforn1 Negotiable Instru1nents Act).
On this issue the burden of proof was upon appellant, after
plaintiffs had established the loss of the bonds by theft. He
so signally failed in this respect that plaintiffs contend they
were entitled to a directed verdict. Appellant did not take
the witness stand, nor did he attend the trial. Two of the essentials to constitute one a holder in due course is his procuring them in good faith and his want of notice of defeet
in the title of the one negotiating tlw negotiable instrun1ent.
No one could testify to appellant's good faith or want or notice of defective title but himself. :McCarthy, but slightly acquainted with appellant and Barrett and a casual observer of
their alleged bond transaction, possessed no knowledge of
the vital facts mentioned; the san1e being within the sole
knowledge of appellant. 'Ve have no hesitation in holding
that appellant failed to prove that he was a holder of the
bonds in due course, and the title thereof being defective in
the hands of Barrett or in those fro1n whosoever appellant
1nay have got them, plaintiffs were, as a n1atter of law, entitled
to a directed verdict.''
From this authority it would seen1 that in the instant case
the plaintiff was entitled to have all the evidence of the de-·
fense stricken because of lack of any proof of good faith on the
part of the Federal Reserve Bank.
There is appended to the case of Cassedy vs. Wills, 79 .A.
L. R. 1133, at page 1139, an annotation on the subject of the
nocessity in order to negative notiee of defenses to negotiable
paper purchased by a corporation of calling as witnesses all
men1bers or the officers, or of showing that those not called
had no part in the transaction. A careful reading of. this
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note is convincing to the effect that persons who alone handle

the transaction Inust be called to the witness stand by the defEndant in order to carry the burden of proving· good faith
as required by the statute.
At page 1142 the rule is stated as follows:
"It is well settled that, where acorporation has the burden
resting upon it of proving that it is a holder in due course
of neg·otiable paper, its failure to call as witnesses all of its
officers or directors in order to negative notice of defenses is
·not necessarily fatal to a discharge of such burden, but the
burden may be n1et by other proof, as by testimony of those
officers or agents who are shown by the evidence to have
solely participated in or to have had knowledge of the transaction, together with evidence of the particular circumstanees'
surrounding the purchase of the paper."
In support of the rule, as thus stated, a great many cases
are cited.
In Robertson vs. United States Live Stock Co., 145 N. \V.
535, it was held that a bank clailning as a bona fide holder of
a note need not, in order to negative notice to the bank, of
fraud in the inception of the ·note, call all of the officers and
agents of the bank, and have them testify directly that. they
had no knowledge of the fraud, but that it is sufficient to
call aR ,vitnesses the officers who hacl charge of the transaction, leaving knowledge or notice to the others officers and
agents to be negatived by the circumstances shown. Among·
other things, the c.ourt said:
.''In this instance the president and the cashier, who were
the managing officers of the bank and had control pf the
1naldng of loans, testified that they had no knowledge of the
fraud. The court said: 'It has never been held that it is
absolutely essential to call every officer and agent of a hank
into court and have him testify directly that he had no notice
of the fraud, in order to carry the burden to a successful issue
on the part of the bank. >Kr * * Concerns of this kind, transacting large business and having many officers and agents in
the transaction of business, throug·h whom notice might be
conveyed, suggest the necessity of negativing knowledge conveyed through any of these channels, and this is best done
by calling the parties to testify by and through whom such
knowledge might be communicated. But it would be a seriOll~ burden and handicap to the legitimate transaction of
business of this kind to require, in every transaction, that the
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bank purge itself by calling, as witnesses in its behalf, every
officer or agent through whom notice might possibly be conlmunicated to the bank, or whose knowledge or notice would
bind the banlc It would ·be sometimes impossible to do this,
and the law does not require it. It is sufficient that the officers, through whon1 the business was transacted, are shown
not to possess notice or knowledge of the fraud, with proof
that neg·atives to a legal certainty (that is, to as much certainty as can be secured in the adn1inistration of the law)
that the other officers and agents could not, in the nature of
things, and therefore did not, have notice or knowledg·e such
as would charge the bank with .notice of the fraud.' "
In the note referred to in 79 A. L. R. we find the following

at pag·e 1146:

"However, in order for a. corporation to sustain the burden of proof resting upon it under sou1e circumstances to
show that it is the holder in due course of negotiable paper,
it is necessary ordinarily for it to call as a witness the offi..
cer or agent who negotiated the transaction for it, in order
to prove that he took the paper in good faith, without knowledge or notice of any defenses thereto or infirmities or defects therein."
Cases from a nurnber of states are cited in support of this
The editor then co:ntinues:

vie~v.

''The doctrine that, on the question 'vhether a bank had
n0tice of defenses to a note at the time the san1e was indorsed
to it, it must at least call the officer who was concerned in
the. transaction, was applied in Gu.aranty Bank eft T. Co. vs.
JJtlcGirk State Bank (1927), .... :rvro. App ..... 294 S. W. 456,
in holding that tho court had properly rendered judg1nent for
tl1e defendant, in an action by a bank on a deposit certiflcah~
issued by the defendant and indorsed to the plaintiff, since
it was not shown that either the cashier or assistant -cashier
of the bank, who were its witnesses in this regard, was the
person through whom the bank purchased the certificate, and
tho plaintiff had therefore failed to sustain the burden rest.ing· upon it to show that it was a holder in due course.
· "It has been held, also, in an action by a bank as indorsee
of notes alleged to have been obtained by fraud, that the
bank does not sustain the burden of showing that it took the
notes without notice bv testimony of an employee or agent of
the bank, where it is not shown that such .witness was in a
position to know wh~t notice or knowledge the bank had, and
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his evidence does not show that he was the officer or agent
of the bank through wh01u the transfer to it was made,-!:lspecially where there was evidence that another party hau
aded for the banJ{. Bank of 1Vlo1tt·real vs. Richter (1893),[)5
~'linn. 362, 57 N. W. 61. Regarding- the testimony of this
witness, the court says: 'It does not appear what his means
of knowledge were, or the extent of it, or that he could speak
from personal knowledge, or that he was the only person connected with the bank who had.knowledge on the subject, not·
were his answers full, explicit, or satisfactory. The evidence fell short of what was required to n1ake a case for the
jury on the issue of good faith or notice, and the defendants
were entitled to a verdict,"if the issue of fraud was found in
their favor.'
''And in a suit for c.ancelation of a note and mortgage on
the ground of fraud in the proeurenwnt of the same, brought
by the maker against the bank to which they had been sold by
the payee, it was held that the defendant had not discharged
the burden resting on it to show that it was a good-faith
pnrchaser for value, and that a decree for the plaintiff should
therefore be sustained, where a director of the bank, who
was its vice-president and acted as its manager, with four
other directors, composed a COinlllittee to pass· on the purchase of such notes, and did in fact pass on this transaction,
and approved it, and to show lack of knowledge• of fraud and
good faith on the part of the defendant. it called as a witness
only such vice-president. Ca-Be vs. City 1Vat. Bank (1927), 240
1\fich. 419, 215 N. W. 362. The court distinguished Drov~·rs'
Nat. Bank vs. Potvin (1898), 116 1\Hch. 474, 74 N. W. 72,t,
infra, in which testimony of the cashier of the bank who had
purchased the note in question before maturity, that the
bunk had no notice of the fraud in the ine.eption of notes, was
he1d sufficient evidence of g-ood faith on its part, on the
ground that in that case the bank was shown to have no
committee or agent to transact buf:'liness on such 'loans except the cashier.
·
"Also, in First 1Vat. Bank vs. Andersen (1919), 144 Minn ..
288, 175 N. W. 544, it was held that the question of good faith
of the purchasing bank was for the jury, and that, in an
action by one claiming under it against the maker on notes
which were given under such circumstances that the maker
had a defense thereto, a finding for the defendant sho1Ild
l1e sustained, where it appeared that the bank, through its
cashier, purchased the notes fron1 the payee, who ·was brought
to the cashier arid recommended by the vice-president of th<~
hank, the latter being a member of the discount committee,.
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hut not being active in its affairs. and neither the vice-president nor the payee was called as a witness, nor any explanati0n given for failure to do so, although the cashier gave
testimony tending· to show that the bank purchased the note
in good faith, in the ordinary course of business. The court,
however, recognized the rule that it is not necessary ordinarily
for the plaintiff to bring- all of its officers, directors, and
agents into court in order to ascertain whether any of them
knew of defenses.
"·Where a bank discounted a note made payable to its
cashier, which note had b~en given without consideration, it
was held in. Owsley Co~tntJJ Deposit Bank vs. Burns (1922),
196 Ky. 3591/244 S. W. 755, that the burden resting on the
bank to prove tl1at it was a holder in due course was not
discharged, and that the court, upon the trial, had properly
dismissed the petition where, although the bank introduced
as witnesses its assistant cashier, its president, and one of its
directors, the only testimony as to good faith was by the as. sistant cashier, who testified that he had no knowledge of want
of consideration. The identity of the officer who acted for
the bank in discounting th€ paper is not shown.
''If there is a failure on the part of the corporation plaintiff, suing on negotiable paper, to call as a witness all of the
officers shown to have participated in the transaction, it seems
that the corporation is not ordinarily entitled to a directed
verdict in its favor as matter of law on the gTound that it
is a holder in due course. Thus, in an action by a bank claiming as assignee in good faith, before maturity, of a note
which there was evidence tending· to show had been negotiated
in breach of faith and in fraud of the defendant, the mal\er,
where the plaintiff's evidence tended to show that both its
cashier and assistant cashier were present and participated
in, or had knowledg·e of, the transaction in which the note
was acquired for the banlr, but the assis"tant cashier aione
was called as a 'vitness as to the good faith of the bank and
absence of notice of infirmities in the instrument or defects
of title, and no explanation was made of the failQre to call
the cashier, it was held that the plaintiff was not entitled· to a
verdict as a matter of law, and that its motion for judgment
notwithstanding the verdict for the defendant, or for a new
trial, was properly denied. First Nat. Bank vs. Brat.sberg
(1925), 52 N. D. 876, 204 N. W. 665.
"And in Farmers & M. State Bank vs. Barnes (1924), 198
Iowa 805, 200 N. W. 430. it was l1eld that the burden resting
on the plaintiff bank to sho'v that it was a holder in due
course of the note in question was not as matter of law discharg·ed by testin1ony merely of its cashier that he knew
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nothing of any infirmity in the instrument, and that he would
have been informed by the officer ncg·otiating the purchase
of the note if such officer had obtained knowledge of the
fraud charged, where the purchase for the bank was conducted by the assistant cashier, who was not called as a witness. It was held that at most the question of good faith
was for the jury."
It will serve no useful purpose to quote further from
this annotation. The court, upon reading the annotation as
a whole, will readily reach the conclusion that where the
defense of good faith in an action upon a negotiable instrunlent is set up by a corporation, in order to carry the burden,
it is ·at least neeessary that the officers who participated in
the transaction be called to testify on the subject of the
good faith of the corporation in taking the instrument.
Plaintiff most respectfully submits that the court erred in
striking out plaintiff's evidence. To deny the plaintiff a
right to recover in this case would deprive her of Liberty
bonds, admittedly her property, without any compensation.
Certainly, every principle of right and justice should be invoked in her favor, and if there is any rule of law by which
she can be pertnitted to recover, she should be allowed to do
so.
lJpon a final analysis of the case, what the trial court actually did was to require the plaintiff to carry the burden of
proving not only that title to the bonds in question wa.s de]ecti1Je, bv.,t also that the defendant was not a holder in due
co·urse, while the requirement of the statute is exa.ctly the reverse. All that the plaintiff vlas required under the statute
to do was to prove that the title to the bonds "ras defective.
This burd~n she admittedly carried. It then devolved upon
the defendant to prove that it took the bonds without notice
of the defective title. This, as a 1natter of law, the defendant
failed to do, because it had notice that the bonds were borrowed and that alone was notice that the borrower did not
have complete and unconditional title. The defendant failed
to introd~tce any testi1nony ~ohatsoever on the (fuestion of the
defendant's good faith in rece·iving the bonds. Not a solitary witness for the defendant had anything to do with the
transaction wl1ich resulted in the bonds being pledged with
the defendant as collateral to the loan. Not only did the defendant utterly fail to introduce any evidence along this line,
but it admitted that the application for the loan sl1o,ved that
the hank from which the defendant received the bonds did
not have complete title to them. Notwithstanding this, the
court struck out the plaintiff's evidence and ruled as a matter
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of law, either that the plaintiff's case must fall because the
plaintiff had not, in addition to proving defective title, carried
also the burden of proving lack of ~ood faith on the part of
the defendant; or that the defendant had carried the burden
itself of showing its own good faith when not a solitary witn.ess for the defendant testified to anything except that it received the bonds as "borrowed bonds".
Because of the error assigned, your petitioner prays that
a writ of error from, and supersedeas to, the said judgment.
·of the Law & Equity Court of the City of Richmond, Part
II, 1nay be awarded to her, and that the same may be reviewed and reversed by this honorable court; that if the evidence be sufficient to render final judgment in favor of plaintiff for said bonds, that such judgment be rendered; other- ·
wise that.a new trial be granted, to be had in accordance with
the law applicable to the case.
~l'he court's attention is directed to the fact that this is an
application for a writ of error by a personal representative;
that. a writ of error is proper to protect the estate of the decedent, W. J. Bragg, and that under Section 6351 of the Code
no bond should be required before any writ that may be
g-ranted shall take ·effect.
A copy of this petition was delivered to Maxwell G. W al.}aee, counsel for the defendant, on the 15 day of December,
1933.
E. M. BRAGG,
Surviving personal representative of E. M.
Bragg and H. M. Gaulding, administrators
of all and singular the goods and chattels
of "\V. J. Bragg, deceased, Petitioner,
By Counsel.
Gli]O. E. ALLEN, Counsel.

I, Geo. E. Allen, attorney-at-law, practicing in the Supreme
Court of Appeals of Virginia, do hereby certify that in my
opinion the foregoing· judgment should be reviewed by the
Supreme Court of Appeals of Virginia.
Given under my hand this 15 day of December, 1933.
GEO. E. ALLEN,
Attorney-at-Law.
F.,iled Dec. 15, 1933.
LOUIS S. EPES.
January 23, 1934. Writ of error and suzJe'l·sedeas awarded
by the Court. No bond.
M. B. WATTS, Clerk.
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RECORD
VIRGINIA:
In the Supreme Court of Appeals of Virginia at Richmond.

E. J\L Bragg, surviving personal representative of E. M.
Bragg and H. :rvr. Gaulding, adn1inistrators of all and singular the goods and chattels of \V. J. Bragg, deceased,

vs.
The Federal Reserve Bank of Richmond, a corporation.

'vVe, the undersigned, 1\L G. Wallace, counsel for the Federal Reserve Bank, and Geo. E. Allen, counsel for E. J\L
Bragg1. surviving personal representative of E. ~L Bragg and
H. :ft'L ~aulding·, administrators of all and singular the goods
and chattels of W. J. Brag·g·, deceased, do hereby agree to the
following abridgement of the record in the above captioned
cause, "rhich, together with the portions of the reGord not
abridged, as hereinafter indicated, and the petition for the
writ of error, shall constitute the record in this case to be
printed, and hereby direct the clerk to print only the portions
indicated as not abridged, and the abridgement as hereinafter
set forth.
The portions not abridged are as follows:
1. The Declaration.
2. Amended grounds of defense.
3. The order of June 19th, 1933.
Plaintiff's decedent was, during his lifethne the owner of
the following liberty bonds:
No.],
No. F.
No. H
No. J
No. J
No. I(
No. F

00683966
00683965
04339078
04339079
04339077
04339080
04339076

of
of
of
of
of
of
of

the
the
the
the
the
the
the

par
par
par
par
par
par
par

value
value
value
value
value
value
value

of
of
of
of
of
of
of

$500.00
$500.00
$100.00
$100.00
$100.00
$100.00
$100.00

One of said bonds reads as follows:
"Fourth Liberty Loan 41.4 Gold Bond of 1933-38. The
1Jnited States of An1erica for value received promises to pay
to the bearer the sum of $100.00 on October 15, 1938, and to
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pay interest on said 21ri1wiple sum at the rate of 414% per
aunum frmn the date hereof on April 15th, and October 15th
in ea:ch year until the principle hereof shall be payable. Upon
presentation and surrender of the interest coupons as they
severally mature, at the Treasury Department or at the holder's option at any agency or agencies in the United States
which the Secretary may from time to· time designate for
the purpose, the principle and interest hereof payable in the
lJnited States Gold coin of the present standard of value.
This bond is one of the series of 4% Gold B·onds of 1933-38,
authorized by Act of Congress, approved September 24, 1917,
as amended, and issued pursuant to Treasury Department
circular No. 121 dated S'eptember 28, 1918, for which reference is hereby made for a statement of the further rights of
the holders .of bonds of said series, as fully and with the same
effect as if herein set forth. All or any of the
page 2 ~ bonds of said series may be surrendered at the pleasure of the United State-s on and after October 15,
1933, at par and aoorued interest, as in said circular provided. This bond does not bear the circulation privilege.
Washington-October 24, 191.8.
I-IOUSTON B. KEEBEE,
Registrar of the Treasury,
WILLI.AlVI G. ~IcADOO,
(No, it is signed)
(Signed) W. G. ~IcADOO, Secretary."

(Signed)

The other six bonds were of like tenor, excepting in amount,
the amounts being as stated above.
A bout the year 1925 plaintiff's decec}ent deposited with
L. n. I-Iatch, ·Cashier of the First National Bank of Victoria,
said bonds and received therefor a receipt ·on a form as follows:

"U. S. BOND CERTIFICATE: OF DEP.OSIT

THE FIR.ST NATIONAL BANI{ No.
OF VICTORIA

314

VICTORIA, VA., .......... 192 ..
THIS CERTIFIES THAT
............................... Has deposited in this Bank
..................... DOLLARS (PAR VALUE)
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IN U.S................• LIBERTY LOAN ............ %
.oOUPON BONDS, RETURNABLE AFTER THIRTY
DAY.S NOTLGE TO HIM OR TO HIS ORDER AT THIS
HANK ON SURRENDER OF THIS C.BJ,RTIFIOATE
PROPERLY ENDORSED.
INTERE,ST PAYABLE HEREON IN LIEU OF THE
INTEREST ON .SU·CH BONDS AOCORDING TO THE
T~JRMS AND TENOR OF SUOI-I BONDS.
INTEREST DUE ............. .
Cashier.''
~~he First National Bank of Victoria borrowed money from
the Federal Reserve Bank in 1925 and deposited the bonds
with said bank as security for payment thereof. From time
to time thereafter the First National Bank of Victoria borrowed from the Federal Reserve Bank upon security of said
bonds. On December 14th. 1929. the First National
page 3 t Bank paid the Federal Reserve Bank in full all that
the said First National Bank owed the Federal Reserve Bank. On or about April 24th, 1930, the First National
Bank again borrowed three thousand dollars ($3,000.00) from
the Federal Reserve Bank of Richmond, gave its note for said
amount, and pledged· said bonds as collateral security for the
pa.~ent thereof, and renewed said note at fifteen-day intervals until the 4th day of February. 1932, when the First Nationa! Bank closed its doors and suspended payment, and a
receiver therefor was appointed. The last renewal of said
note is irt the following· words and figures :

''GOV.

~f.

B. C.

BD 35

MEMBER BANI{'S COLLATERAL NOTE

SECURED BY GOVERN~fFJNT OBLIGATIONS'
(Not to exceed fifteen days)
$3000.00

Victoria, Va., Jan. 27th, 1932 19 ....
(Place)
(Date)
15 days after date, for value received, the undcrsisrned
hRnk promises to pay. to the order of the FEDERAL 'RE-

S'F1RVE BANK OF RTCH~1:0ND, AT ITS OFFICE in the
OTTY OF RICHMOND, VA. Three Thousand Dollars
: i·
i I
DOLLARS,
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having deposited with and pledged to the said Federal Reserve Bank, as collateral security for the payment
of this and any other liability or liabilities, whether direct or
contingent, of the undersigned bank to the said Federal Reserve Bank, due or to become due, or that may be hereafter
contracted, the following securities:
First 414 U. S. Liberty Loan B·onds],ourth 4% U. S. Liberty Loan Bonds(State both AJ\fOUNT and ISSUE)

$400.00
2750.00

''The said Federal Reserve Bank is also given a lien for
the payment of this note and any other of the said liabilities
upon all the property or securities now or hereafter left in the
possession of the said Federal Reserve Bank by the under8igned Bank, and also upon any balance of the deposit account
of the undersigned bank with the said Federal Repage 4 t serve Bank, and it is hereby agreed by the undersigned bank that the said Federal Reserve Bank
has the right to require such additional security as it may
deem proper, and, on failure to respond forthwith to such
requirement or on the non-payment of this note or on the
non-payment of any othAr liability or liabilities of the undersigned bank, as above set· forth, the said Federal Reserve
Bank, or any holder her.eof, is hereby given full authority to .
sell, assign and deliver, or collect, the whole or any part of
the above-named collaterals, or any substitute therefor, or
any addition thereto, at any public or private sale, or on any
broker's board or stock exchange, at any time or times hereafter~ without deinand, advertisement or notice: and upon
such sale, the said Federal Reserve ·Bank or the holder hereof may become the purchaser of the whole or any part of
such collaterals, free from any right of redemption, and after
deducting all legal or other costs and expenses for collection,
sale and delivery, may apply residue of the proceeds of such
collection, sale or sales to the payment of any, either or all .
of the said liabilities, as the said Federal Reserve B·ank, or
its assigns, shall deem proper, returning the overplus to the
undersigned bank
FIRST NATIDNAL BANK
{Name of Bank)
Address Victoria, V a.
By (sgd) L. D. HAT·CH
Cashier
(Do not detach) ''
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Said note was unpaid at the date of the suspension of the
Pirst National Bank and still remains unpaid. Among the
libertv bonds described in the face of said note are the bonds
here sued for.
The applications for all loans on the security of said bonds
were made upon printed forms as follows:
"Application for Discount of !!!ember Bank's Collateral
note
Secured by Government obligations
Date Jan 27 1932
FEDERAL RESERVE BANK: O:F' R.ICHlfOND,
Gentlemen:
We offer for discount, our 15 day note for $3,000.00, maturing Feb. 11 1932 and secured by the following· collateral.
(To A VOID ·OORRE8PONDENCE and to PREVENT
DELAY in placing note to your credit, it will be
page 5 ~ necessary for you to indicate on form below (1) the
amo~tnt of collateral, (2) the issu.e of Bonds pledged
-if certificates give series or date and maturity, and (3)
where the collateral may be located.)
First 41,4 U. S. Liberty Loan Bonds
U. S. Liberty Loan Bonds

~,ourth :~P,4

(State both

A~IOUNT

$400.00
2750.00

and ISSUE)

COLLATER. AIJ ABOVE CAN BE LOCATED 1\fY YOUR
DISCOUNT DEPT. AS FOLT.10WS:
(Use X mark to indicate where held)
J~Jnclosed

herewith.
Sent under separate cover
·
Released from War Loan Account bv separate letter
Previously pledged on note $3,000.00 due Jan 27th. 19il2
Held by Fede~al Reserve Bank for safe keeping, but not.
pledged.
.
.
.

E. Jvi. Bragg, etc., v. Federal Reserve Bank of Richmond. 31

THE FOLLO,VING INFOR:NIATION MUST BE SUPPLIED:
INDICATE \IVHETHER
The securities pledged as
collateral to this note are
owned by the bank

. . . ...................... .

The securities pledged as
collateral to this note have
been borrowed by the bank
and are so carried on its
books.

Initials of of·ficer signing

LDH
Initials of• officer signing
.Jflrst .National Bank
(Name of Bank)
Address Victoria, Va.
By ( sgd) L. D. Hatch
Cashier
lTnless otherwise and especially instructed Member Bank's
Co11ateral Notes maturing on Saturday will be charged to
t:he Member Bank's account on lVfonday. ''
VV. J. Bragg died in July, 1930. Shortly after
his death his wife, t!1e plaintiff herein, called at the
bank to collect the Interest on the bonds. .She was
paid the interest and ''ras given the following paper in exchange for one which had been given :hfr. Bragg in his lifetime. The date of the certificate surren(tered does not appear, but it 'vas of the same general description as that listed
below:

page 6

~

$1500.00
U. S. BOND Certificate of Deposit No. 310

THE FIRST NATIONAL BANK
OF VICTORIA
VICTORIA, Va. Oct: 16, 1931

T·HIS CE:RTIFIES THAT E. M. Bra.gg and H. M. Gauld-
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ing has deposited in this bank exactly $1500 & 00 cts. Dollars
(Par value) In U. S. 4 Liberty Loan 41,4 coupon bonds, returnable after thirty days notice to him or to his order at
this bank on surrender of this certificate properly endorsed.
Interest payable hereon in lieu of the interest on such bonds
according to the terms and tenor of such bonds.
Interest Due Oct 15 & Apr 15
(Signed) L. D. Hatch
Cashier.''
She was not told that the bonds were not in the custody
of the bank. She learned for the first time in the summer
of 1932, after the suspension of the First National Bank,
that the bonds JJ.ad been deposited hy the bank with the Federal Reserve Bank as collateral security for a loan from that
Bank to the Victoria Bank. She thereupon demanded the return of the bonds and this demand was refused. She teErtified on behalf of the plaintiff that 1\ir. Bragg· nev:er told her
t.hat he ever gave the bank any right to use them; that he put
his money in the bonds and was keeping them to send their
daughter to colleg·e; that ~Ir. Bragg did not owe the bank any
monf'y except one hundred dollars, and that was
page 7 ~ paid off shortly after his death; that he was a director of the bank; that he had complete confidence
in· the bank and its of(ficers up to the time of his death, and
that he attended the meeting-s regularly; that 1\!Ir. Bragg had
a safe deposit box in the bank and kept the key himself.

:MISS PERNELlA BRAGG,
a young girl of about sixteen, daughter of W. J. Bragg, de. ceased, called as a witness by the plaintiff, testified that she
had often been with her father at the First National Bank
of Victoria to clip the coupons on bonds and she had ~een
him clipping coupons on bonds while there a numbnr of times
and had seen him deposit the coupons in the bank. Sbe did
not recall exactly when her father :first left the bonds there,
hut it was when she was rather small; that her father had
no l"'nowledge that the ·bonds were not in the bank all the time;
that she never heard any conversation between her father and
any officer of the bank intimating- that they expected to deposit his bonds as collateral or bo:rrow money on them. A
short time before. her father died he said he wanted her to
go to the high school at Victoria and then g·o to college, and
that he had placed his money in these bonds and had them
in the bank for safe keeping· so that she could secure an education, she being his only child.

E. ~L Bragg, ete., v. Federal Reserve Bank of·Richmond. 33
On cross examination the witness testified that she always
went with her father when he 'vent to the bank to clip coupons
and that these visits occurred over a period of six years before
his death. The witness testified that she thought she had
seen him clipping coupons during the year 1930,
page 8 ~ but would undertake to say that she had seen him
clipping coupons fro1n the bonds in 1929, but she
did not know the number of the bonds. She did not know
the last date upon which she had seen him clippin~ coupons
but was positive that she had seen him clipping coupons in
the years 1926 and 1927; that even if she 'vere shown that
the records of the bank showed that the bonds had been in
Richmond since 1925 she would still sav that she had seen
her father clipping· coupons from libertywbonds but she could
not give the numbers or description of the bonds. She had
seen her father go into his box and get the liberty bonds out
bnt she did not pay attention to the exact date.

L. D. HATCH,
Cashier of the First National Bank, called on behalf of the
plaintiff, testified that W. J. Bragg left the bonds with him
between 1921 and 1925 for safe-keeping·; that when the First
National Bank 'vas not borrowin~· on the security of these
bonds, the Federal Reserve -Bank held the bonds for safekeeping for the First National Bank; that ~fr. Bragg in his
lifetime did not know that the bonds had been pledged by the
~,irst National Banlc; that his adn1inistrators, afte-r his death,
did not know it prior to the closing of the First Natonal Bank;
that neither ~.fr. Bragg in his lifetime, nor his personal representatives after his death, gave the bank, or Hatch as cashier,
any authority to pledg·e the bonds unless that was expressed
in the receipt, and that he had no agreement or understandin!r with ~fr. Brag-g other than that expressed in the receipt
''rhich he gave Mr. Brag·g for the bonds.
That said bonds were carried on the books of the
page 9 ~ First National Bank as "borrowed bonds" and were
reported in its annual reports of the condition of
the bank as "borrowed bonds"; that in making his statement
of the condition of the bank l1e did not show bonds that were
held merely for safe-keeping; that he had a ledger on which_
he carried bonds for safe-keeping; that he considered that he
had a rig-ht to borrow on J\fr. Bragg's bonds and· pledge them
to the indebtedness of the bank. because the Comptroll~r gave
him a.utl1ority to do it~ he ask-ed the Comptroller about it before he borrowed on them, or rather asked the national bank
examiner, and the examiner told him to borrow on ·the bonds
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and carry them as bonds borrowed; that he did not tell the examinerthat the bonds had been delivered to him for safe-keeping and that he had not been authorized to borrow on them;
that he simply showed the examiner th~ receipt; that he never
informed the Federal Reserve Bank that he held the bonds
for safe-keeping only; nor did he tell them from whom he ·
obtained the bonds; that the money obtained· upon the security
of the bonds was used by the :B,irst National Bank for its
general purposes; that Mr Bragg did not know that the bank
wa.s carrying the bonds on its books as borrowed bonds; that
he was a director and attended directors' meetings, and had a
right to examine the books, but had he examined the books
they would not have given him any information as to whethei·
his bonds were within the term "bonds borrowed", unless he
had audited the whole bond account.
·i

L D. HA.TCII
further testified that he understood the difference in the n1eauing of the terms bonds borrowed as those terms used among
banks and in the reports of condition of banks and securities
held for safe-keeping. That in the case of securities held for
safe-keeping a bank gives a receipt and carries them on its
books as held for safe-keeping. In the case of bonds borrowed, the bank carries the bonds in its report as its own assets and shows a liability for certificate of deposit of United
States liberty bonds on the other side.

0. vV. 1\tiOTTER,
called on behalf of the Federal Reserve Bank, testified that
be was a regular national bank examiner, and had been for
about six years, examining in the territory, inclq.ding Virginia; that the term "bonds borro,ved" is used to identify
such securities as may be borrowed from individuals or corporations by a bank for the purpose of enabling the
page 9 ~ bank to obtain additional funds for credit purposes, or to show in their assets certain securities
for purposes of the bank's benefit; that the bonds held in
custody, or for safe-keeping are securities which are held bv
the bank against a receipt for the purpose of safe-keeping;
that they do not appear in the assets of the bank; that no
criticism has ever been made by the Comptroller of banks
for borrowing on bonds of its customers for its own personal
use, provid~d that the borrowings do not exceed the statutory
requirements.
That th~ Comptroller of the ·Currency has prepared a
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printed form for use by examiners, condensed statement of
which is as follows:
''Treasury Department,
Comtt·oller of the Currency.-lrorm 1424
Examining

I
o

I

(PENCIL COPY.)
Name of Examiner, .......... No. of Bank, ............. .
EXAMINE:R'S REPORT OF THE CONDITION OF
The ............................. · · · ·. · ..
Resources·

Amount

Liabilities

Amount

The first sheet of this form contains a list of items comprising resources and a list of items comprising liabilities.
Among the items comprising liabilities is Item No. 16 '•Bonds
borrowed''.
That he never listed in his report as examiner under Item
16 "bonds borrowed" any bonds which were held for safekeeping; that it was his custom to list under the terms "bonds
borro,ved" such bonds as he was informed the bank had obtained from third persons under an agreement which authorized the bank to pledge them for the bank's debts;
page 10 ~ that they required of the bank 'vhere they borrowed securities from third parties to use for their
own benefit to set up as a liability on their statements such
securities as may have been borrowed; that borrowed securities have got to be shown on the books as liabilities in the
form of "bonds borrowed", and then as a credit entry on
the assets side in the bonds securities account.
On cross exan1ination said witness testified as follows:
That when he examined a bank he determined whether or
not such bonds were actually borrowed, or simply left with
the bank for safe-keeping, by finding out whether the bonds
are carried as a liability; that where the banks do not carry
them as a liability, they nnd out from the officers and directors of the bank the identity of the securities and where they
are borrow·ed, and if they are not shown on the books of the
bank, the examiner requires the bank to set them ·up. that
way; that in ·exan1ining the hank where he finds bonds listed
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as "bonds borrowed"; the examiner determines what was
the -reason for the bank setting up the liability and where the
bonds are borrowed; that there is usually an agreentent from
the owner, who gives the right to the effect that the bank has
the right to sho'v it. Upon being asked the question:
'' Q. Do you usually accept the statement of the officers of
the bank, together with the fact that the bonds are carried
on the books as borrowed as proof that the bonds are borrowed, or. do you intervie·w the owners of the bonds, or ask
for the production of any written instrument to show whether
in fact they are borrowed?'',

the witness answered:.
~

''A.. I have done all two of those. In other
words, I have at times interviewed the owners of
the bonds. Sometimes I have not done that because the officers of the bank were rather much concerned about the examiner calling the owners in to find out whether or not the
honds were borrowed, but they usually have an agreement.''
page 11

tha.t where there is an agreement, the examiner examines the
agreement and where there is no agreement, the examiner
takes the word of the officers and ·directors; that sometimes
there is no agreement; that in such cases examiners make
an effort to look the owner up, but sometimes the owner cannot be reached; that as a general proposition, the exan1inel·
accepts the statement of the offi·cers that the bonds were borrowed and the fact that they were carried on the books as
borrowed bonds.

~

JOHN DODD,
called on behalf of the :H'ederal Reserve Bank, testified that
he is custodian of the Federal Reserve Bank, and as such,
holds all securities in the custody of the bank; that he has
held this position since 1925 and that he has in his custody
the bonds above described and sued for; that they ·were flrst
received by him on ,June 1st, 1925, and that they have been in
his car ever since; that they were received for the account of
the First National Bank of Victoria; that his records do not
show .anything concerning the interest of any other person jn
said bonds; that they are held as collateral to the loan already
described made by the Federal Reserve Bank to the ~,irst
National Bank; that he credited the coupons, which 1uaturecl
prior to April 15th, 1932, to the account of the First National
Bank ·Of Victoria; that with reference to the initials of 1\l[r.
·'/
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Hatch on the application for the loan indicatiug
page 12 ~ that the bonds were not owned by the First National Bank, but were bo1·rowed, he knew noth..:
ing, since the application did not come under his supervision,
but under the discount departn1ent; that the bondR came to
him as belonging to the First National Bank of Victoria, but
whoever handled the application knew that the Victoria bank
did not own the bonds ; that he did not know who handled
the application, but he supposed the initials of the person
handling· the application was put on the application; that the
application was passed on to the discount committee who was
.cornposed of the cashier, ~Ir. George H. l{eesee, Charles
Peple, the deputy governor, R. II. Broaddus, and R. C. Taylor.
The Federal Reserve Bank did not call for or examine the
receipt issued to Bragg for the bonds; nor did the hank put
upon the witness stand any of the members of the discount
committee, or the person whose initials appear on the application.
At the close of the testimony, defendant moved to strike
out the plaintiff's evidence and the court sustained the motion, to which action the plaintiff excepted upon the following
grounds.
That the evidence show that the bonds sued for are the
bonds of the Plaintiff; that they were · depo~ited 'vith the
First National Bank of Victoria for safe-keeping; that the
First National Bank of Victoria was not authorized to use
the bonds as collateral for the loan to the said Federal Re·serve Bank, and that in using said bonds 'vith the Federal
. Reserve Bank of Richmond as collateral to a loan by the said
Bank to the First National Bank of Victoria, the First N ationa! Bank of Victoria was guilty of a breach of faith in
negotiating said bonds; and that said bonds ·were negotiated
under such conditions as to amount to a fraud upon Bragg
and his estate; that the title to said bonds was thus defective
under the Negotiable Instruments Law, and that
page 13 ~ thereupon the burden shifts to the Defendant to
prove that it is a holder of said bonds in clue
course, without notice of said defect; that the evidence shows
that at the time said bonds were deposited as collateral to the
said loan of the Federal Reserve Bank to the First National
Bank of Victoria, the loan 'vas g-ranted upon an application
which expressly stated that the said bonds did not belong to
the First National Bank of Victoria but 'vere borrowed bonds;
that the relation between the First National Bank of Victoria
and Bragg· was that of bailor and bailee; that the .transaction constituted a bailment; that the bailment constituted a
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trust; that the Federal Reserve Bank had notice of the bailment; and notice of the fact that the bonds were not the property of the First National Bank of Victoria, and that in the
face of this notice it loaned the money upon the bonds for the
private purposes of the First National Bank, and not for the
benefit of the owner of the bonds; and, under the circumstances, among which is the testimony of J.\IIr. Hatch that the
bonds were left 'vith the First National Bank for safe-keeping; the testimony of ~1rs. Bragg and her daughter that
Bragg had no knowledge that they were deposited as collateral; the testimony of 1-Iatch that neither Bragg· nor his
personal representatives knew that the bonds had been deposited as collateral, and the testin1ony of the Federal Reserve Bank of Richmond that they knew the bonds were not
owned by the First National Bank of Victoria; and the failure
of the Federal Reserve Bank to call for the receipt particu-larly evidencing the transaction between Bragg· and the Bank;
and the failure of the Federal Reserve Bank of.Richmond to
put on any of its officers who handled the application for the
loan, to secure which the bonds were deposited;
page 14 ~ all taken together are sufficient to make out a case
for presentation to the jury of the issue of whether
or not the F'edera.Il{.eservc Bank of Richmond is the holder in
due course of said bonds
Given under our hands this 15 day of December, 1933.

J\L G. WALLAOE,
Attorney for Federal Reserve Bank of Richmond.
GEO. E ALLEN,
Attorney for E. 1\JI.. ~ragg·, .surviving personal representative of E. M. Bragg·
and H. J\L Gaulding, administrators of
all and singular the goods and chattels
of ,V. J. Brag·g, deceased.
rJage 15 ~ Virginia :
Pleas before the Honorable Frank T. Sutton, Jr., Judge of
the Law and Equity Court of the City of Richmond, Part
Two, held for the said City at the Courtroom thereof in the
City Hall on the 18th day of August, 1933.
Be it remembered that heretofore, to-wit: At the Rules
held in the Clerk's Office of the said Law and Equity Court
of the City of Richmond~ Pa.rt Two, on the Third Monday in
November, 1932: Came E. M. B·ragg, surviving personal rep-
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resentative of E. M. Bragg and H. M. Gaulding, administrators of all and singular the goods and chattels of W. J. Bragg,
deceased, by counsel, and filed her Declaration against The
Federal Reserve Bank of Richmond, a corporation, which
declaration is in the words and figures following, to-wit:
Virginia:
In the Law & Equity Court of the City of Richmond, Part II.
E. M. Bragg, surviving personal representative of E. l\f.
Bragg & H. M. Gaulding, administra:tors of all and singular
the goods and chattels of W. J. Bragg, deceased, Plaintiff,

vs.

The Federal Reserve ·Bank of Richmond, a corporation, Defendant.
E. l\f. Bragg, surviving personal representative of E. M.
Bragg and H. ~L Gaulding, administrator of all and singular
the goods and chattels of Vv. tT. Bragg, deceased, complains
of the Federal Reesrve Bank of Richmond, a corporation, of
. a plea that it render unto the said plaintiff certain liberty
bonds of the plaintiff decedent, W. J. Bragg, of great value,
to-wit: of the value of FIFTEJEN H1JNDRED
page 16 ~ DOI.iLARS ($1,500.00), which it unjustly detains
from the plaintiff, for this, to-wit: that heretofore,
to-wit: on or about the ........... day of ............ , 1930,
the plaintiff's decedent, W. J. Bragg, delivered to the said defendant ·certain liberty bonds, to-wit:
No.
No.
No.
No.
No.
No.
No.

00683966 of the value of
00683965 of the value of
04339079 of the value of
04339080 of the value of
04339078 of the value of
04339077 of the value of
04339076 of the value of

$500.00
500.00
100.00

100.00
100.00

100.00
100.00

to be redelivered by the said defendant to the said W. J.
Braggs, deceased, when it, the said defendant, should be thereunto afterwards requested; yet the said defendant, although
it was afterwards, to-wit.: on the. . . . . . . . day of .......... ,
1932-, requested by the said plaintiff to re-deliver said bonds
to her, hath not as yet delivered the said liberty bonds, or
any of them, or any part thereof, unto the said plaintiff, who
is entitled to recover the same, and has the present right of
possession, but hath hitherto wholly neg·lected and refused,
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and still doth neglect and refuse, so to do, and still wrongfully
and unjustly detains the same from the said plaintiff.
And for this also, that the said plaintiff's decedent, to'vit: on the . . . . . . . . . . day of ............ , 1930, was lawfully possessed of certain other liberty bonds, to-wit:
No.
No.
No.
No.
No.
No.
No.

00683966 of the value of
00683965 of the value of
04339079 of the value of
04339080 of the value of
04339078 of the value of
04339077 of the value of
04339076 of the value of

$500.00
500.00
100.00
100.00
100.00
100.00
100.00

of great value, to-wit: of the value of FIFTEEN HUNDOLLARS ($1,500.00), as of his own property, and
being so possessed thereof, the said plaintiff's decedent afterwards, to-wit: on the ........ day of .......... ' 19:30, cas'U:-.
ally lost the said liberty bonds out of his possespage 17 ~ sion, and the same afterwards, to-wit: on the day,
month and year last aforesaid, came to the possession of the said defendant by ·finding; yet the said defendant,
well knowing the said last-mentioned liberty bonds to be the
property of the said plaintiff, and of right to belong and appertain to her, hath not as yet delivered the said last-mentioned liberty bonds, or any, or either of them, or any part
thereof, to the said plaintiff, although it was afterwards, towit: on the ........ day of ................ , 1932, requested
by the said plaintiff so to do, but hath hitherto 'vholly refused,
and still doth refuse, so to do, and still doth wrongfully and
unjustly detain the same from the said plaintiff, who is entitled to recover the san1e, and has the present rig·ht of possession, to the damage of the said plaintiff of FIFTEEN
lfUNDRED DOLLARS ($1,500.00). And therefore she institutes this action of detinue.
DR~1D

fiJ. M. BRAGG,
Surviving personal representative of E. :rvt:.
Bragg & ·H. l\1. Gaulding, administrators of
all and singular the goods and chattels of
W. J. Bragg, deceased,

By GEO. E. ALLEN,
Her Counsel.
GEO. E. ALLEN, p. q.

E. 1\L Brag·g·, etc., v. Federal Reserve Bank of Richmond. 41
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(E,iled June 19,

193~.)

E. lVI. Brag·g, surviving personal representative of EJ. M.
Bragg & H. M. Gaulding, administrators of all and singular the goods and chattels of W. J. Bragg, deceased, Plaintiff,

vs.
The Federal Reserve Bank of Richmond, a corporation, Defendant.
AMENDED GROUNDS OF DEF'ENSE.
Federal Reserve Bank of Richmond assigns the following
as its g·rounds of defense:
(1) vV. J. Brag·g did not deliver to Federal Reserve Bank
of Richmond any of the Liberty bonds mentioned in the
deelaration as in the first count of the declaration alleged.
( 2) Federal Reserve Bank of Richmond did not find any
of the Liberty bonds mentioned in the declaration as in the
second count of the declaration alleged.
(3) Federal Reserve Bank of Richmond has in its possession and holds as collateral to a note of the First N a.tional
Bank of ·v·ictoria, which bank is now in the hands of a receiver appointed by the Cotnptroller of the Currency the
Liberty bonds in the declaration described, to-wit: No.
00683965 a.nd No. 00683966, both for the sum of $500.00, and
also five bonds to-wit: No. ·o4339076, No. 04339077, No.
0~39078, No. 04339079, No. 04339080, for $100.00, ~ach, and
all being bonds of the ].,ourth Liberty Loan. The sa.id bonds
are payable to bearer and "rere pledged to Federal Reserve
Bank of Richmond bv First National Bank of Victoria to
secure a note for $3,000.00 made by the First National Bank
of Victoria, which note was dated January 17, 1932, and due
fifteen days after date, and which note was given
page 19 ~ in consideration of money lent and advanced by
Federal Reserve Bank of Richmond to First Naiional Bank of Victoria; and which note was not paid at maturity and is now unpaid. At the time that the said note was
given and the said bonds pledged to it Federal Reserve Bank
of Richmond had no notice or knowledge that W. J. Bragg had
anv interest in or claim to the said bonds.
( 4) The said bonds were deposited with or loaned by W. J.
Bragg to the First National Bank of Victoria under a contract or agreement "rhereby First National Bank of Victoria

Supreme Court of Appeals of Virginia. ·

42

was authorized to pledge or hypothecate the same for its
own indebtedness.

FEDERAL RESERVE BANK OF RICHMOND.
By 1\1:. G. WALLACE, Counsel.
page 20

~

.And at another day, to-wit: At a Law and Equity
Court of the City of Richmond, Part Two, held the
19th day of June, 1933 :
This day came again the plaintiff and defendant, by counsel, and thereupon the defendant filed herein an amended
statement of the grounds of its defense to this action. And
thereupon came a jury, to-wit: R. N. Rackett, C. S. Booth,
Claude R. Brown, H. F. Bernhard, W. M. Anderson, C. T.
Bryant, and E. L. Booker, being sworn well and truly to try
the issue joined in this case and having heard the evidence
were sent out of court to consult of a verdict and after some
time returned into court with a verdict in the words following, to-wit: "We the jury on the issue Joined find for the
defendant.'' Thereupon, the plaintiff, by counsel, moved the
Court to set aside the said v:erdict as contrary to the law
and the evidence, which motion the Court overruled; to which
action of the ·Court the plaintiff, by counsel, excepted.
Therefore it is considered by the Court that the plaintiff
take nothing by her bill but that the defendant go thereof
without day and recover against the plaintiff its costs by it
about its defense in this behalf expended.
A Copy-Teste :
M. B. WATTS, C. C.

INDEX
Page
Petition for Writ of Error . . . . . . . . . . . . . . . . . . . . . . . . . . . 1
Record . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 26
Agreement of Counsel as to Abridgment of Record. . . . . . 26
Testimony . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 32
'Miss Pernelia Bragg ............................. 32
L. D. Hatch . . . . .................. ~ . . . . ... . . . . . . . 33
C. W. Motter . . . . . . . . . . . . . . . . . . . .. . . . . . . . . . . . . . . . 34
John Dodd . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 36
Declaration . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 39
Amended Grounds of :Pefense . . . . . . . . . . . . . . . . . . . . . . . . 41
Verdict and Judgment . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 42

....

:

.......

.

.

•··

.. --- ~· ...~~ ·..-. ': .· ._
.~

..

'· --·

...

' ..
·.. -·
~~

.

... _,;
..._.

!

'

-. . . . .

Jo

•

£

••

!:"'·
•

~

•

.
·, . • -""

&

o·

-

I

