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IN~

'fHE

Supreme ·court of Appeals of Virginia
AT RICHMOND.

Record No. 1744
CITY OF RICHMOND.

versus
HOOD RUBBER PRODUCTS COMPANY,
INCORPORATED.

To the Honorable J'Udges of the Supreme Court of Appeals
of Virginia:
Your petitioner, the City of Richmond, a municipal corporation chartered by the General .Assembly of Virginia, respectfully represents that it is aggrieved by a final judgment
rendered against it in the Law and Equity Court of the City
of Richmond, on the 28th day of June, 1935, in the sum of one
thousand and sixty-five dollars and sixty-nine cents, with interest thereon at the rate of six per centum per annum from
the ninth day of January, 1935, until paid, which said judgment was rendered in a certain action at law wherein Hood
Rubber Produets Company, Incorporated, was plaintiff and
petitioner was defendant. A transcript of the record of the
judgment aforesaid is herewith presented as part of this
petition. The said plaintiff will be hereinafter referred to as
Company and your petitioner as City. All italicized languag·e
·will be petitioner's unless otherwise indicated.

CASE· STATED.
On and for many years prior to the 7th day of June,
1934 (the date of the injury complained of), the City was engaged in the sale of water to consumers in the City of Rich-
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mond. At that time there were approximately forty-five thousand meters used in measuring the quantity of water supplied :to consumers in service in the City.
In the spring of 1934 the Company leased the premises
824 West Broad Street for the establishment of a branch of:fice for the conduct of its business of dealing in leather,
threads, rubber goqds, shoe polish, etc. The Company ap:plied to the City for water service to supply a lavatory and
washstand in the building. The water was furnished through
a main in Broad Street to which was connected a service pipe
which carried water from the main to a meter located about
eighteen inches below ground on the. sidewalk near the curb.
After water passed through the meter, thus measuring the
quantity, it continued through the service pipe under the sidewalk and· into the basement of the building where pipe connections to the lavatory and washstand were made.
The floor of the basement of the building was dirt and
the Company stored leather, shoe polish and thread therein.
This merchandise was kept in corrug·ated containers which
rested upon pieces of timber 4" x 4" in size, laid upon the dirt
floor.
On the morning of June 7th, 1934, about eight or eightthirty o'clock, Mr. J. T. Ellis, Jr., Branch Manager for the
Company, W(;\nt into the basement of the building and found
the basement dry and in the condition it had always been since
being occupied by the Company. No one entered the basement again that day until about three o'clock P. M. when
Mr. Ellis 'vent there and found water running through numerous openings in the front wall of the building through
which the service pipe from the meter entered. He also found
· water standing in the basement of varying depth. Mr. El1is immediately notified the City Department of Public Utilities of this condition and within ten minutes thereafter a
service employee of the City shut the water off at the meter,
whereupon the flow of water into the basement immediately
stopped. The meter was disconnected from the service pipe
and removed and a new meter installed.
Upon examination of the meter it was found that two
·of the bolts and washers holding the bottom to the meter
had given away causing the bottom to crack and the gasket
between the bottom and the meter had blown out on one side,
from ivhich opening water leaked and flowed through the
earth across the fifteen foot sidewalk and through the basement wall into the basement.
The meter was installed at this location on November 12th,
1922. It was manufactured by the Gamon Meter Company
and was known by the trade name "Watch Dog Meter". At
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the time of its installation the meter was new and was tested
by the City._ ·The Watch Dog Meter is a standard meter JISed
in many cities in ' 7irginia and in other States, there being·
approximately two _million in service at the time of the injury complained_ .of. The meter in question was read by an
employee of the City once each month from the time of installation until it was removed .
.At the conclusion of the evidence of the Company and
at the conclusion of all the evidence, coun.sel for the City
moved to strike said evidence on the ground that there was no
evidence upon which a verdict for the Company could be supported, which motions the trial Court overruled and allowed
the case to g·o to the jury. Upon rendition of the verdict by
the jury in favor of the Company, counsel for the City moved
the Court to set aside the verdict as being contrary to the
law and the evidence and to enter up judgment in behalf
of the City, which motion the Court overruled. To each of
said actions of the .Court the City excepted.
The issue raised by each of the said motions is clearly ex.
pressed in the instructions offered by the City but amended
by the trial Court _before giving the same, to which action
of the Court the City excepted. These instructions as offered
and as given are set out in the City's Certificates of Exceptions Numbers. 1 and 2.
CASE ARGUED.
The uncontradicted evidence in this case is that the meter
in question 'va:s of standard make and construction, was tested
before being installed and was properly connected. What
was the duty of the City under the laW' after the meter had
been installed Y
·
.
The Court struck from the instruction asked for by the
City, set out in its Certificate of Exception No. 1, the following words: ''been so open and notorious'' and inserted
in lieu thereof the word ''existed''. ·Under the ·amended instruction the only way in which the jury could decide that
the City had actual or constructive notice of the defect was
to hold that it was the duty of the City to make an inspection
.of its water meters after being· installed and properly connected with the water system of the City. This also applies
to the instruction asked for by the· City set out in its Certificate of ~xception No.2, which the Court amended by·adding the following words "as defined in instruction A". In
other words, the Court, in this instruction, told the jury
that if they believed from the evidence that the w:ater meter
was of standard construction, similar to that of water me-
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ters in common and general use by other companies or municipalities engaged in supplying· w·ater to consumers for compensation and that when installed it was in sound condition,
then the jury must find for the City, unless they further be. lieved from the evidence that subsequent to its instalJation
the City had actual or constructive notice ''as defined in
Instruction A'', that the 'vater meter in question had become defective and failed to exercise due diligence to cut the
water off. The City respectfully submits that this is not the
la\v governing cases of this character as there is absolutely
no evidence in this case to show that water meters in common and general use by other companies or municipalities
engaged in supplying water to consumers for compensation
inspected their water meters at stated intervals, but that it
was the duty of the Company in order for it to recover in
this case to establish this fact by a preponderance of the
evidence. In other words, the Court told the jury by amending the two instructions above referred to that it was the
duty of the City under the facts in this case to have made
an inspection of the meter in question in order to. ascertain
the condition of the same prior to the injury complained of.
In view of this position of the trial Court, it would seem
that the Company tried this case on the doctrine of .res ipsa
loquitur, there being no evidence adduced to show that the
City had any knowledge of the leaky condition of the meter
prior to the time the City was notified by the Company of
its condition about three o'clock on the afternoon of June
7th, 1934. The uncontradicted evidence is that within
ten minutes after the City was notified of the breaking of saill
meter, the City had cut the water off. Thus the Company
failed absolutely to show that the City had any knowledge
. '
on its part of any defects in the meter.
In the case of City of Norfolk v. Travis, 149 Va. 523, your
Honors had this to say: ''The doctrine of res ipsa loquitur
is not applicable to municipal corporations'' and therefor~
-it was held that the City is not an insurer and it is only held
to the- exercise of ordinary care, and so far as this record
discloses, at the time of the injury complained of, no act
of negligence on the part of the City existed, unless it is the
duty of the City to inspect its water meters, which we respect.
fully contend is not the law.
On this question of inspection, after a standa1·d meter h~s
been properly installed, the City submits that it would be
an unreasonable requirement if it had to inspect 45,000 meters at stated intervals. That obligation is not imposed on
the City beeause it sells wate·r to consum~s for compensation; it would absolutely make the City an insurer. There
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is no evidence here that other similar enterprises require their
meters to be inspected at periodic intervals. There is no evidence as to how long a time should elapse between inspections, if required to be done at all. This meter may have
been read one dav and the leak occurred the next. The only
inspection the City makes is when the meters are read once.
each month, and if a defect exists it is reported immediately
to the repair bureau of the Department of Public Utilities
of the City, and whatever is necessary to be done to remedy
the defect is forthwith attended to. How often is the City
to be called on to inspect 45,000 meters? Should it be done
once a month, once every six months or yearly? Every month
an inspection is made throug·h the City's meter readers, and
we respecfully submit that. it would be an unreasonable imposition to require an inspection of the· meters, certainly·
until it is shown in evidence, which was not the case here,
that similar companies engaged in a similar enterprise resort to such an inspection of their meters. How could the.
City have been put on notice of the defective condition of the
water meter except by testing and inspection of the same,
which, in order to do so, would have necessitated the disconnecting· of the meter from the pipe connections and removal from the water meter box T
If this meter had leaked prior to the time of the injury
complained of, (and there was no evidence adduced of that
fact) the City \vould have been put on notice that the me:.
ter was giving trouble, was out of order, and then it would
have been, under the la,v, the duty of the City to have made
an inspection of the meter, and its failure to inspect and repair or replace it would have rendered the City liable in this •
case. What. else could the City have done under the circumstances that it is required to do in the exercise of ordinary
careY What evidence is there in this case which would justify a finding for the Company under the instructions asked
for by the City had they not been amended by the Court Y
The City did not. have actual or constructive notice that the
mClter had become defective, but after the City was notified
of the flooding of the Company's premises, in ten minutes,
employees of the City were on the job, turned the water off,
replaced the old meter with a new one and pumped the water
out of the basement.
·
All of the cases in which a municipality is charged _with
neg·ligence and therefore held liabl~ for bursting and leaky
'vater pipes, is where the municipality, after having. notice
of the trouble, negligently failed to turn the water off
promptly. No authorities hold that a municipality furnishing
water in a private capacity is required to keep a constant pa-

'
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trol, make tests and inspections of its water pipes and appliances. To require this would be to impose upon the municipality a most unreasonable duty, one that would be most impracticable for the city to comply with, except at an enormous
expense, and then the- question would arise, how frequent
should inspection be made, where would you start, and would
you likewise have to inspect all pipe connections to the meters?
This accident was unforeseen and unavoidable. How could
the City have discovered the condition of the meter by th€.
use of ordinary care, the defect being hidden and latent and
could not have been discovered except by disconnecting the
meter from the pipe connections and removing it entirely"?
Suppose a dozen insp~tots looked into the meter box the
morning of the accident; they would have found nothing in the
bo.x or about the meter to attract attention requiring· or justifying them in disconnecting the meter from the service pipe
, and removing it from the box for inspection.
In McQuillin on Municipal Corporations, 2nd Ed., Vol. 6,
at page 900, section 2852, in discussing cases of this sort,
.
we find this statement :
''The liability in such cases is clearly stated thus : 'In all
sewer or water main cases cited by the plaintiff in which the
city was held liable there ·was either evidence of actual negli-·
gence in the construction or operation of the water main or
sewer, or notice to the city authorities of the break or overflow, accompanied by neg·lect on their part to repair promptly,
or actual notice by reason of like prior occurrences that the
. sewer or pipe were defectively constructed or maintained.
w •
•
A municipality is not an insurer of its water or
'sewer system any more than of its streets. It .is required
only to use reasonable care in establishing and maintaining
such a system.' '' Citing in the footnote the case of Simon v.
Netto York, 143 N.Y. S. 1097, 82 Misc. Rep. 454, from which
the language quoted was taken.
The case of Simon v. New York, stttpra, is the leading case
on this subject in this country. In that case the plaintiff
sued the City of New York for damages for· the flooding of
the cellar occupied by his assignor occasioned by the bursting of a water supply pipe. The New York Court, in reversing the trial court, holding the City liable, used the language quoted by McQuillin and cited several cases. in support
thereof.
In the case of W impfheimer v. New York, 184 App. Div.
494, the Court said:
.. __
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''Therefore, unless it be held that there is a duty of constant patrol and inspection on the· part of the city, which
would be most unreasonable, there was no sufficient legal basis
for the finding of negligence, and the judgment and order
should be ·reversed and a new trial ordered.
"A city furnishing water to private consumers acts in a
business capacity and it must exercise the care that ordinary
prudent persons engaged in a similar business would exercise under like circumstances, and it is liable for injury .
to property by water escaping from a broken main, such
break being approximately caused by its failure to exercise
such care. State Journal Printing Co. v. Madison, 148 Wis.
396; 134 N. W. 909. ~'
For the foregoing reasons, and other errors apparent upon
the face of the record, your petitioner respectfully prays that
it may be granted a writ of error and supersedeas to the
judgment aforesaid and that the same may be reviewed and
reversed, and a final judgment rendered for the City.
.
The City adopts this petition as its brief and avers that
on the 27th day of December, 1935, a copy of the same was
delivered to Mr. John H. Bocock, counsel for the Company
in this c.ase.
·CITY OF RICHMOND,
By CounseL
JAMES E. CANNON,
City Attorney.
ORDWAY PULLER.
Assistant City Attorney.

-·'.'·

The undersigned attorney at law, practicing in the Su..
·preme Court of Appeals of Virginia, hereby certifies that in
his opinion there is error in the judgment complained of in
the foregoing petition, for which the same should be reviewed
and reversed by the .Supreme Court of Appeals of Virginia..
JAMES E. CANNON.

Received December 27, 1935.

M:. B. WATTS, Clerk.
January 20, 1936. Writ of error and supersedeas awarded
by the Court. No bond.
:

M. B. W.
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RECORD
VIRGINIA:
Pleas pefore the Honorable Robert N. Pollard, Judge of
the Law and Equity Court of the City of Richmond, held
for the said City at the Courtroom thereof in the City Hall
on the 2nd day of Aug-ust, 1935.
Be it remembered that heretofore, to-wit: In the Clerk's
Office of the Law and Equity Court of the City of Richmond
on the 2nd day of August, 1934: ·Came Hood Rubber Products Company, Incorporated, by Counsel, and filed its Notice
of Motion for Judgment against City of Richmond, which Notice of ~lotion for Judgment is in the words and figures following, to-wit:
Virginia:
In the Law and Equity Court, Part I of the City of Richmond.
Hood Rubber Products Company, Incorporated,
'/).

Oity of Richmond.
NOTICE OF MOTION FOR

JUDG~1:ENT.

To the· City of Richmond:
Take notice that on the 20th day of August, 1934, or as
soon thereafter as this case can be heard, Hood Rubber Products Company, Inc., will move for judgment against the City
of Richmond in Law and Equity Court of the City of Richmond in the sum of Two Thousand Dollars ($2,000.00) for
damages suffered by it under the following circumstances:
· Merchandise of great value, the property of the plaintiff,
· was placed in the basement of a store building
·page 2 ~ leased by it, known as No. 824 West Broad· Street,
Richmond, Virg·inia, on the morning of June 7,
1934. At some time later on that day, the exact hour not being not known to plaintiff, water leaked into the basement
'Where this .merchandise was stored by reason of a defective
meter owned by the City of Richmond, located in the street
adjacent to the premises and used in connection with the water system of the City.
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This occurrence was caused by negligence on the part of the
City of Richmond in allowing the 'vater meter in question to
be in such defective condition as to permit the escape of
water which flooded the basement of the premises above described through no fault of the plaintiff.
Damage was done to the merchandise of the plaintiff, stored
as above described, and by reason thereof damages are
claimed in the sum of Two Thousand Dollars ($2,000.00).
A copy of the statement required by Chapter 3, Section
19g of the Charter of the City of Richmond, duly served on
the City Attorney, is hereto attached.
HOOD RUBBER PRODUCTS COMPANY,
INCORPORATED,
By Counsel.
McGUIRE, RIELY & EGGLESTON, Counsel.
State of Virginia,
City of Richmond, to-wit :
Before me, Edith C. Tidwell, a notary public in and for
the City and State aforesaid, this day personally appeared
in my said City, 1\Iurray M. McGuire, Attorney for Hoqd
. Rubber Products Company, Inc., who being by me
page 3 } first duly sworn, deposes and says :
Hood Rubber Products Company, Inc., for which I am
. Attorney, ~uffered a loss on June 7, 1934, by reason of
damage to merc.handise consisting of leather goods belonging
to it, stored in the basement of the premises at 824 West
Broat Street, Richmond, Virginia, caused by the flooding of
that basement at some time between 9 a.m. and 5 p.m. on that
day. The flooding in question was due to the negligence of the
City of Richmond, the immediate cause being a defective water meter, the property of the City in the street adjacent to
the building·. Hood Rubber Products Company, Inc., asserts
a ·claim for damages against the City of Richmond in the
sum of $3,000.00 and will institute action for that amount.
MURRAY M. McGUIRE.
Subscribed and sworn to before me this 1st day of August,
1934.
EDITH C. TIDWELL,
Notary Public.
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10

A Copy of the foregoing· notice was this day filed with the
City Attorney of the City of Richmond. ·
W. W. WILLIAMS, JR.
Aug. 1, 1934.

page 4 ~ And at another qay, to-wit: at a Law and Equity
, Court of the City of Richmond, held the 20th day
of August 1934.
This day came the plaintiff by counsel and on his motion
it is ordered that this case be docketed and continued.
And at another day, to-wit: at a Law and Equity Court
of the City of Richmond, held the 8th day of January, 1935.
This day came again the plaintiff and defendant by counsel and thereupon the defendant filed herein a statement of
the grounds of its defense and pleaded "not guilty" and put
itself upon the Country and the plaintiff likewise. And thereupon came a jury, to-wit: John B. Blanton, Oscar J. Adams,
G. B. Alston, B. 0. Andrews, C. H. Bailey, Louis Briel and
W. L. Bro,vning, who were sworn well and truly to try the
issue joined in this case and having fully heard the evidence
were adjourned until tomorrow morning at half past ten
o'clock.
page 5

~

(Filed January 8th, 1935.)
GROUNDS OF DEFE·NSE.

(1) That the city is not guilty of negligence as alleged in
the notice of motion.
(2) ·That the water meter referred. to in the notice of motion was not defective.
(3) That if a defect existed that the same was latent and
could not be discovered by the exercise of ordinary care.
( 4) That the city neither had actual nor constructive notice of any defect in said meter nor any notice that there was
. any water in the basement of the plaintiff until three p. m.
of June 7, 1934, and that within fifteen minutes thereafter
the water was turned off.
· page 6 }-

And at another day, to-wit: at a Law and Equity
Court of the City of R-ichmond, held the 9th day of

January, 1935.

City.:o'f_~icbniond·v.
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~

This day came again the plaintiff and defendant, by counsel,
and the jury ·sworn in this case on yesterday appeared in .
Court in accordance with their adjournment and the arguments of counsel h1;tving been fully heard, the jury was sent
out of Court to consult of a verdict and after some time returned into Couri with a verdict in the words
figures following, to-wit: ''We, the jury on the issue joined find for the
plaintiff and assess his damages at One Thousand Sixty-five
and 69/100 dollars.''

and

Thereupon the defendant by counsel moved the Court to
set aside the said verdict as contrary to the law and the evidence and to enter up judgment in behalf of the defendant,
which motion the Court continued for argument to be heard
thereon..
And at another day, to-wit: at a Law and Equity Court
of the City of Richmond, held the 28th day of June, 1935.
This day came again the plaintiff and de·fendant, by counsel, and the Court having maturely considered the motion of
the defendant to set aside the verdict of the jury rendered in
this case and to enter up judgment in behalf of the defendant, doth for reasons stated in writing and now filed and
made a part of the record, overrule the said motion; to which
action of the Court the defendant by counsel, excepted.
Therefore it is considered by the Court that the plaintiff
recover against the defendant the sum of One thousand, sixty-five dollars and sixty-nine cents, with interest thereon to
be computed after the rate of six per centum per
page 7 ~ annum from the 9th day of January, 1935, until paid,
and its costs by it about its suit in this behalf expended.
Memorandum: Upon the trial of this case the defendant by
counsel, excepted to sundry rulings and opinions of the Court
given against it, and on its motion leav.e is hereby given it to
file bills or certificates of exception herein at any time within
sixty days from this date as prescribed by law. And the
defendant having signified its intention to apply for a writ
of error and supersedeas to the judgment this day rendered
against it, on its motion it is ordered that the said judgment
be suspended for a period of ninety days from this date
in order to enable the said defendant to apply for such writ
of error and supersedeas. It is now entered of record that
the said suspension for nine·ty days shall be effective with. out the giving of a suspending bond, the same having been
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this day w.aived by consent of· both parties by their respective counsel in open Court expressed.
,page 8

~

Virginia :

In the Law and Equity Court of the City. of Richmond.
Hood Rubber Products Co., Inc.,

v.

City of Richmond.
ME·MO. B·Y THE COURT.
lTpon mature consideration I have experienced no uncertainty as to the correct dooision to be made by the Court on
the motion of the defendant to set aside the verdict rendered
by the jury in favor of the plaintiff.
It is conceded that the City of Richmond distributes water
for domestic and commercial purposes in its private or proprietary capacity. Under such circumstances it is liable,
just as any individual or corporation engaged in that business would be, for negligence in t~e construction and maintenance of its pipes, water meters and other appliances. It
is also admitted the plaintiff's stock of goods was damaged
by water escaping from a water meter owned by and under
the exclusive control of the City of Richmond. The meter
in question was installed in the year 1922 in a meter box
. sunk into the concrete sidewalk in front of the premises occupied by the plaintiff at No. 824 West Broad Street. The
meter consisted of two parts. The top of the meter contained the mechanism for the registration of water consumed.
The bottom of the meter consisted of a cast iron cap. These
two parts of the meter were fastened together by screws and
nuts, on which there 'vere washers. The scre,vs passed through
holes in flanges on the two parts. Thus the two flanges were
pressed against each other with a gasket between
page 9 ~ them. The bottom of the meter box was dirt. The
meter was almost as large as the bgx in which it was
installed so that the bottom of the meter was not visible when
the top of the meter box was removed. The defendant's
witnesses testified that after water had escaped into the
basement of the plaintiff's premises and when the meter had
been disconnected and removed from the meter box it was
'''found that the bottom had given away, had cracked", and
"the washers had also corroded and given away''; that the
gasket ''had blown, it was sticking out like you stick your
tougue out". It was .also testified by the defendant's wit-
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nesses that there had been no inspection of the meter since
it was installed in the year 1922 although it did appear that
once each month the City's meter readers r'emoved the topof the water meter to make readings of the amount of water consumed but that the bottom of the meter was not visible under such circumstances. The water which damaged
the plaintiff's stock of goods escaped from the meter through
the opening made by the separation of the top part from the
bottom part and such separation was occasioned by the corroding and giving away of the materials which fastened
the tw:o parts together. It is a matter of common knowledge
that corrosion does not take place in a day. From the v~ry
nature of things it is evident that the "giving away" of the
water meter was a gradual process. Under such circumstances it cannot be successfully controverted that the water meter in question was defective. The only serious question is : Was the City under such circumstances guilty of
neglig·ence 7
'l~he mete'r in question was a Watch Dog m:eter of standard
make and was tested before it 'vas installed. It had not been
inspected since that time to the date of the occurrence, aperiod of twelve vears. It was so installed bv the
page 10 ~ City that no defect which might develop in the bot.
tom part thereof could be discovered, certainly before the meter began to leak, except by disconnecting the
meter and removing it from the meter box.
Upon the argument on the instructions I took_ the view that
the law of the case was that the defendant was under the
duty of exercising ordinary care in the installation, maintenance and use of its water meters; that for defects developing subsequent to installation, the defendant was liable only
after actual or constructive notice of such defect; that by con~
structive notice was meant that the defect had existed for
such length of time that the defendant in the exercise of ordinary care should have acquired notice thereof. With the
views I then held, after further examination of the law, I am
no'v in full accord.
· There was evidence before the jury from which they could
draw the inference if not the definite conclusion that the defective condition of the meter existed for some time before
it "gave_away". There was also evidence that the City had
installed the meter in such manner that such gradual giving·
away could not be detected by the meter readers and· that
no other inspections were made by the City. Under this evidence it 'vas for the jut:y to say whether the City had exercised
ordinary care in the installation and maintenance of the water meter in question and whether any defective condition
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which may have developed in the meter had existed for such
a length of time that the City, by its proper officers, exercisiug proper care in the installation and maintenance of such
meter, should have acquired knowledge of such def~t. The'
question of negligence is one peculiarly within the province
of the jury to decide and cannot be established as a matter
of law by a state of facts about which reasonably fairminded men may differ. These questions the Court
page 11 ~ submitted to the jury under proper instructions
and their verdict cannot be disturbed by the Court.
It is earnestly contended that to sustain the verdict in this
case the Court would hold as a matter of law that the defenaant is under obllgation to inspect the forty-five thousand
water meters now being used by the City. There are many
authorities which hold that persons maintaining water meters
under pressure are under the duty of using ordinary care by
tests and inspections to prevent injury. However, it is not
necessary, in overruling the defendant's motion to set aside
the verdict, to pass on that point. The plaintiff requested an
instruction telling the jury that such duty rested on the defendant. See Instruction No. 6 which was refused. Of this the
defendant cannot complain. Every instruction asked for by.
the City was given in the exact form requested with the exception of Instruction A. In this instruction the Court was
requested to define for the jury the meaning of constructive
notice. As asked for the instruction told the jury that by
constructive ~otice was meant that the defect had been so open
and tl!otorious and ·continued for such a length of time that the
City in the exercise of ordinary care should have acquired
knowledge of such defect. The Court struck from the instruction the words ''been so open and notorious'' and inserted in the place thereof the word ~'existed''. This instruction in tl1e form requested would have taken from the
jury one of the questions which the Court thought proper to
submit to them. The uncontroverted evidence being that
the defect was not open and notorious, the instruction as asked
would have told the jury as a matter of law there was no
duty on the defendant under the facts of th~s case to inspect
the meter. In other words the Court would have decided that
the City in installing the meter il} such position as to make
defects which might develop therein invisible had
page 12 i~ exercised o-rdinary care. On the contrary, the
Court thought proper to submit and did submit to
the jury whether the very act of the City installing the meter in such manner as to obscure any defect which might develop was the exercise of ordinary care.
,
The motion of the defendant to set aside the verdict of

---,
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the jury is overruled and judgment for the plaintiff will
he entered thereon.
R.N. P.
June 25th, 1935.
page 1.3} And now at this day, to-wit: at a ·Law and
·
Equity Court Qf the City of Richmond, held the
2nd day {)f A.ugust, 1935.
This rlay came again the defendant, by counsel, and tendered to the Court seven certificates of exceptions, which were
received by the Court, signed and ordered to pe made a part
of the record; which is accordingly done.
:page 14} Virginia:

.

In the Law and Equity Court of the City of Richmond.
Hood Rubber Products yompany, Incorporated,

v.
City of Richmond.
,...DEFENDANT'S CER-TIFICATE OF EX:CE·PTION NO.1.

The Court instructs· the jury that in order to hold the defendant liable for a defect in its water meter, it must be
shown that -the citv had actual or constructive notice of the
defect which cause~d the damag·e and had reason~ble time to
repair it or guard against any damage that might reasonably
be expected to result therefrom after having such notice; and
that by constructive notice is meant that the defect by which
the damage is alleged to have been caused, had been so open
and notorious and continued for such a length of time before
the alleged damage, that the city, by its proper officers,
exercising ordinary care, should have acquired knowledge of
such defect.
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The Court instructs the jury that in order to hold the defendant liable for a defect in its water meter, it must be
shown that the city had actual or constructive notice of the
defect which caused the damage and had reasonpage 15 ~ able time to repair it or guard against any damage
· that mig·ht reasonably be expected to result therefrom after having such notice; and that by constructive notice is meant that the· defect by 'vhich the damage is alleged
to have been caused, had existed and continued for such a
length of time before the alleged d~mage, that the city, by its
proper officers, exercising ordinary care, should have acquired knowledge of such defect.
Teste : this 2nd day of August, 1935 ..

ROBT. N. POLLARD, Judge..
DEFEND.A.NT'S CERTIFICATE OF EXCEPTION NO.2.
'rhe Court instructs the jury that if they believe from the
evidence that the water meter in question was of standard
construction, similar to that of water meters in common and
general use by other companies or municipalities engaged in
supplying water to consumers for compensation and that when
installed it was in sound condition, they the jury must find
for the defendant, unless they further believe from the evidence that subsequent to its installation the defendant city
had actual or constructive notice that the water meter in
question had become defective and failed to exercise due diligence to cut the water off.
The foregoing instruction requested by the defendant was
oenied, and in lieu thereof, the following amended instruction was given by the Court, to which action of the Court in
refusing the instruction offered by the defendant,. . and in
lieu thereof giving the amended instruction, the defendant excepted, for the same reason as it did to the amended instruction given by the Court in lieu of the instruction referred
to in defendant's Certificate of Exception No. 1:
The Court instructs the jury that if they believe from the
evidence that the water meter in question was of
page .lfi ~ standard construction, similar to that of water meters in common and general use by other companies or municipalities eng·aged in supplying water to consumers for compensation and that when installed it was in
sound condition, then the jury must find for the defendant, un:-
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less they further believe from the evidence that subsequent
to its installation the defendant city had actual or constructive notice as defined in Instruction A, that the· water meter in question had become defective and failed to exercise
due diligence to cut the water off.
Teste: this 2nd day of August, 1935.
ROBT. N. POLLARD, Judge.
DEFENDANT'S CERTIFICATE OF EXCEPTION NO.3.
In addition to the two instructions above referred to, the
following instructions granted at the request of the plaintiff and of the defendant, respectively, as hereinafter denoted, are all of the instructions that were granted on the trial
of this case :

1.
The Court instructs the jury that in the distribution of water for domestic and business purposes, the City of Richmond acts in its private or proprietary capacity; the transaction is a purely commercial one between the City as a dealer
and the citizen as a customer ; and that the City is as liable
for its negligence in the distribution of water as a private
company would be.

2.
The Court i~structs the jury that it was the duty of the
City of Richmond to exercise ordinary care in the installation, maintenance and use of its water meters and if the jury
believe from the evidence that the defendant failed
page 17 } in this duty and as a result thereof water escaped
from the '\Vater meter in question and flooded the
cellar of the plaintiff and damaged its goods, then the jury
should find for the plaintiff.
.

3.
The Court instructs the jury that if they believe from the
evidence that the flooding of the plaintiff's basement and the
injury to its goods was caused by a defective water 1neter
and that such defect had existed for a sufficient length of
. time before the accident that the City of Richmond in the exercise of ordinary care could have discovered such defect and
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prevented the escape of the water which flooded the plaintiff's
basement, then the jury should find for the plaintiff.

4.
The Court instructs the jury that if they find for the plain~
tiff then they should allow the plaintiff such an amount as
will reasonably compensate it for the loss sustained and the
measure of the plaintiff's damages is the difference in the
value of the goods damaged before and after the injury, together with the reasonable expense incurred and the value of
time spent in a reasonable effort to preserve and restore the
property.

c.

The Court instructs the jury that the defendant city is
not an insurer against damage resulting from the installation, maintenance and use of its water meters, but is only
chargeable with the exercise of ordinary care; that the test \
of ordinary care in such a case is the common usage and practic_e of other like companies or municipalities engaged in a
\ similar business supplying a similar service under substanJ tially similar conditions.

E.
page 18}

The Court instructs the jury that the burden ·of
proof rests upon the plaintiff to show by a preponderance of the evidence that the damage complained of
was the result of the negligence of the defendant. The jury
cannot presume that the defendant was guilty of negligence
merely because of the alleged damage, nor can a verdict be
founded upon mere guess ·or conjecture. There must be affirmative and preponderating proof of such negligence at the
time and place and in the manner alleged in the notice of motion.

E.

The Court instructs the jury .that the law imposed upon
the plaintiff the duty to use reasonable care to minimize the
damages, if any sustained by it, and that if the jury should
find for the plaintiff they must take into account the effort or
lack of effort made by the plaintiff to minimize such damage as the same may be disclosed by the evidence.
Teste : this 2nd day of August, 1935.

ROBT. N. POLLARD, Judge.
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DEFENDANT'S CERTIFICATE OF EXCEPTION NO.4.
At the conclusion of the evidence of the plaintiff, counsel
for the defendant moved the Court to strike the plaintiff's
evidence and to enter up judgment in behalf of the defendant upon the ground that there was. no evidence upon which a
verdict for the plaintiff could be supported, which motion
the Court overruled and the defendant by counsel, excepted.
Teste : this 2nd

d~y

of August, 1935.
ROBT. N. POLLARD, Judge.

DEFENDANT'S CERTIFICATE OF E4CEPTION NO.5.
page 19

I·

~

At the conclusion of all of the evidence, counsel
for the defendant renewed his motion to strike the
plaintiff's evidence on the ground that there was no evidence
upon which a verdict for the plaintiff could be supported,
which motion the Court overruled and the defendant by counsel, excepted.
Teste : this 2nd day of August, 1935.
ROBT. N. POLLARD, Judge.
DEFENDANT'S CERTIFICATE OF EXCEPTION NO. 6.
At the conclusion of the evidence of both plaintiff and defendant, the Court allowed the case to go to the jury, and
upon rendition of the verdict by the jury in favor of the
plaintiff, counsel for the defendant moved the Court to set
aside said verdict as being contrary to the law and the evidence and to enter up judgment in behalf of the defendant,
which motion the Court overruled and the defendant by counsel, exeep_ted.
Teste : this 2nd day of August, 1935.
ROBT. N. POLLARD, Judge.
DEFENDANT'S CERTIFICATE OF EXCEPTION NO.7.
The ·following stenographic evidence and exhibits therewith on behalf of the plaintiff and defendant, respectively,
initialed by the Judge of this Court, was all of the evidence
that was introduced on the trial of this case, and the Court
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doth. ~ertify that before it signed said Certificates of Ex-:ception, that it appeared in writing that counsel for the plaintiff has had reasonable notice of the time and place at which
said Certificates of Exception would be tendered to the Court..
page 20

~

Virginia:

In the Law and Equity Court of the City of Richmond.
January 8, 1935 .
Hood Rubber Products Company, Incorporated,

v.

City of Richmond.

Appearances: John H. Bocock, Esq., of counsel for plaintiff; James E. Cannon, Esq., City Attorney, and Ordway Puller, Esq., Assistant City Attorney, counsel for defendant ..
Mr. Bocock: If Your Honor please, I should like to read
into the record the grounds of defense. They were furnished
me by Mr. Cannon in a letter and I should like for them to
be made a part of the record..
·

Note :-Said grounds of defense. read as follows:
Richmond, Virginia
September 18, 1934.
Peter Otey Miller, Esq..,
-Attorney-at-Law,
Mutual Bldg.,
Richmond, Va.
Dear Sir:
page 21 }

In re: Hood Rubber Products Company, Inc.
v. City of Richmond.

I herewith furnish yon with the grounds of defense in the
above entitled cause, as follows:
(1) That the city is not guilty of negligence· as alleged in
the notice of motion.
(2) That the water meter referred to in the notice of motion was not defective.
·
·

.

l
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(3) That if a defect existed that the same was latent and
could not be discovered by the exercise of ordinary care.
( 4) That the city neither had actual nor constructive notice of any defect in said meter nor any notice that there was
any water in the basement of. the plaintiff until three p. m.
of June 7, 1934, and that within fifteen minutes thereafter the
water was turned off.

Yours very truly,
JAMES E. GANNON,
City Attorney.

JEC:T

Mr. Bocock: I would like to offer a certified copy of the
ordinance approved June 24, 1907.
Mr. Cannon: If Your Honor please, I object to the introduction of that ordinance as not having been pleaded; there
is nothing in the notice of motion making referpage 22 ~ ence to it. In addition to that ground, I object to
it for the reason that I see, by inspection of it;
that it has been superseded by some other ordinance, because
there are repeated references in it to the Committee on Water. That committee went out of existence certainly when the
present form of city government went into effect in 1919, and I
am under the impression that it went out of existence when
the Administrative Board was established in 1912. I further object to it because it appears to me not to have any
reference to the questions at issue.
The Court: The objection is overruled.
~[r. Cannon: We_ note an exception.
Note :-Said ordinance reads as follows:
AN ORDINANCE
(Approved June 24, 1907.)
To Amend and Reordain Section 14, Chapter 27, of the City
Code of 1899, concerning Water Works.
I

Be it ordained by the Council of the City of Richmond,
the Board of Aldermen concurring:
That Section 14 of Chapter 27 of the Code of 1.899, concerning water works be amended and reordained so as tc
read as follows :
· ·
/
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Sec. 14 In any case not herein provided for, the water rent
shall be at such rates as may be fixed by the Superpage 23 ~ intendent of the water-works, subject to the committee's approval. The Committee on Water may
place a water meter on the service pipe or pipes to such
premises, as it may deem advisable; and whenever a meter
or meters shall have been so placed, by the order of the Committee on Water, the following- rates shall be paid by the
water-taker, or by the owner of the premises, if the premises
be rented or leased by more than one tenant; and if, in any
case, a tenant shall abandon or vacate the premises, leaving an
unpaid water bill, the owner of the, premises on which the
water has been used shall be responsible for the water hili
left unpaid, to the amount of one-quarter's bill; and the
water shall not be turned on said premises until the said bill
has been paid.
a. For each and every lot or premise having one or more
hydrants or faucets on the service pipe, the charge shall be
four dollars ($4.00) per annum, payable to the City· Treasurer monthly or quarterly in advance, and for this amount
so paid, the lot or premises shall be entitled to the use of
ten (10) cubic feet· of water per day.
b. For each and every lot or premise having one or more
hydrants, faucets, closets, or other fixtures on the service
pipe, the charge shall be eight dollars ($8.00) per annum,
payable to the City Treasurer monthly or quarterly in advance, and for this amount so paid, the lot or
page _24 ~ premise shall be entitled to the use of twenty (20)
cubic feet of water per day. If, however, at the
end of the n1ontl1 or quarter, water in excess of the fixed
quantities named above has passed through the meter, a
charge for this excess quantity, at meter rates, shall be
made, and the bill for the same paid to the City Treasurer
within five days after presentation.
c. For public hospitals, charitable institutions, and churches,
the rate by meter shall be .0375 cents per one hundred (100)
cubic feet.
d. Cem~teries shall have the use of water free, except for
the purposes of street, road or lot sprinkling-, by means of hose
or carts, or for fountains; in the event of the use of water for
these purposes, meter rates shall be charged.
· e.. The several departments of the city. g-overnment shall
pay for all water consumed in their respective departments at
meter rates, where meters have been placed, and if no meter
has been placed in the department, the quantity of water consumed by such department shall be estimated by the Superintendent of the Water-Works, and the charge therefor shall
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be in accordance with meter rates, and their accounts shall
be carried on the books of the Auditor, as all other accounts
are now kept, and that this charge for water used by the
different departments shall take effect from adoption of this
ordinance.
· No charge shall be· made against any departpage 25 ~ ment for the water used in extinguishing fires.

g-In the event of the water meter being -choked, or f-or
any other cause having failed to register, and the watertaker has received the usual or necessary supply of water
during such time of failure of the meter to register, then it
shall be lawful for the Superintendent of Water to make a
bill against the water-taker for such amount as is shown to
be the average consumption of water on the premises for the
preceding six months, or for a shorter period, if deemed
proper by the Superintendent.
h. VVhenever more than one service pipe shall enter into
any one lot or premise, and the. said committee shall have
placed on one of said pipes a water meter then another meter and box shall be furnished by the owner for each additional service pipe, and the cost of setting same charged to
the owner of such lot or premise, who shall pay the same before the water shall be turned on said pipe; unless the owner
of the said lot or premise remove or cut off from his
page 26 t lot or premise said extra service pipe. All such additional meters shall be under the supervision of
the Superintendent of Water-Works, and if such additional
meters require repairs or renewals, the cost of said repairs or
renewals shall be paid by the owners of the premises. Whenever a single service pipe supplies more than one lot, premise,
or apartment, occupied by different tenants, and the water meter has been placed on the service pipe, the water bill for each
premise shall be charged to and paid by the owner of the
lot, premise, or apartment so occupied.
i. In the event a single service pipe supplies more than one
lot or premise, and a meter is placed th~reon, the water bill
shall be charged to and paid by the owner of the lot or premise into which the pipe enters from the street, and said
owner shall be held responsible for the water consumed on
each of the lots or premises using water from this service
pipe.
j. Meters, when located on premises (and not on the street),
shall in all cases be set in places accessible to the agents of
the water-works, and no connections shall be made for the
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conveying of water for any purpose outside or beyond the
meter. The location of the meter, if on the premises, is to be
approved by 'the Superintendent or Committee on Water.
· Should the meter be changed, at the request of the
page 27· ~ owner, from one location to another, the whole cost
of making said change shall be paid by said owner..
k. A consumer of water by meter may use water for any
and all purposes on his premises, but will not not be permitted to supply the premises of any other person, except as
above stated. · No private pipe shall be laid into, across, or
through any adja~ent premises.
All water passing through a meter, except the fixed quantity before stated, for certain fixtures, will be charged for
whether used or wasted.
l. No person shall be entitled to damages, or to have any
portion of a payment refunded for any stoppage of supply o~
water occasioned by choking or accident to either the service
pipe or meter, or for the stoppage of water, for the purpose
of additions or repairs, and the Superintendent shall have the
right to shut off the water to make repairs or additions to
pipes and meters.
m. No meter shall be disconnected from the pipe, moved, or
disturbed, without the permission of the Superintendent or
Committee on Water who, when nooessary, shall send the
proper authorized person to attend to any changes needed.
n. After a meter shall have been placed on the pipe or pipes
supplying any premise, the owner of the premise shall be
responsible for any damage which said meter may
page 28 ~ sustain, resulting from the carelessness of the
owner or tenant, or for any damage which may result from hot water or steam setting back from a boiler, and
the cost of renewal or repairs shall be paid by said owner to
the City Treasurer; and in the event said bill for damage
is not paid within five days after presentation, the Superintendent shall cause water to be turned off the premises,
and shall not turn it on again until the charges shall have
, been paid. It shall be the .duty of the Superintendent to .investigate and determine in each case the responsibility for
the damages, and the cost of the renewal or repairs.
o. The expense of purchasing and placing meters.· up9n
the service pipe of premises for all premi~es having only one
service pipe shall be borne entirely by the city (except where
persons furnish or have furnished their own meters), and all
meters so placed shall remain the property of the city, and
all meters, by whosever furnished, shall be under the supervision and control of the Superintendent of Water-Works
and the Committee on Water.
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p . .All bills shall be paid to the City Treasurer monthly
or quarterly, as the Committee on Water shall in each case
determine, and when made payable quarterly, said bills shall
be paid at the times and under the conditions as laid down in
section 15, chapter 27, of the City Ordinances.
·page 29l q. The Superintendent or his subordinates, under his direction, shall have the rig·ht to inspect any
and all meters, and repair the same when necessary. All repairs to meters, whether chargeable to the city or owner of
the premises, shall be made under the supervision and to the
satisfaction of said Superintendent.
r. Whenever any bills for repairs of meters, or bills for
water used, shall remain unpaid for five days after presentation, the Auditor shall notify the Superintendent, who shall
have the water turned off the premises, and it shall not be
turned on again until the bill or bills have been paid. All
amounts received by the City Treasurer or Collector of Delinquent Taxes for the repairs or renewals of meters shall be
certified by the respective officers to the Auditor of the city,
· and it shall be the duty of said Auditor to place all such
amounts to the credit of the Committee on Water for the
purchase and repairs of meters. The Auditor shall place
all delinquent bills in the hands of the Collector of Delinquent Taxes, who shall proceed to collect them in any manner in which any other delinquent tax bills may be collected..
s. Any person who- shall violate any of the conditions and
requirements as set forth in this section, or who shall wilfully or negligently injure or deface a meter, or any of its appurtenances, or shall in any manner attempt to inpage 30 r torfere with its mechanical parts and connections,
so as to prevent its performing its full work with
accuracy, shall be subject to a penalty of not less than five·
nor 1nore than one hundred dollars for each offense..
l\. True Copy.

Teste :

WM. T. WELLS,
Asst. City Clerk.

th~

~

L. J. HOOVER,
A witness of lawful age, introduced on behalf of
plaintiff, was duly sworn and testified as follows:

page 31

DIRECT EXAMINATION.
By Mr. Bocock:
.
Q. Will you give your full name, Mr. Hoover?
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A. Lewis ,James Hoover.
Q. What is your age?
A. Twenty-nine.
Q. And your residence?
A. 1810 Fourth Avenue, Richmond, Virginia.
Q. Did you have occasion to go to the storeroom or warehouse of the Hood Rubber Products Company on the 7th day
of .Tune, 1.934?
.A. Yes, sir.
Q. Will you tell the jury what you found there¥
A. I walked in there that day and saw Mr. Ellis telephoning, and he took me down when he finished and showed me
the basement down-stairs. I found the water was coming in
in several streams in the retaining wall between the street and
the basement. There was considerable water in there and it
was pouring in over a lot of mercl1andise that was standing
not against the wall but near the wall-four or five inches,
I imagine. Several streams were coming in of different
sizes ; several looked like half an inch, some larger. He told
me he had considerable leathers down there and
page 32 ~ other merchandise·
The Court: Don't tell what he told you.
Witness: There was several leathers and other goods there,
some of it stacked on that side (indicating). While I was
there they sent out, two men came out, I believe; they brought
a meter with them, they installed a new meter, and they said
the bottom of the meter must have blown offMr. Cannon: Don't say what anybody told you.
By Mr. Bocock:
Q. What time was it that you saw this?
A. I think it was the early aftern9on, probably around three
o'clock.
Q. You said that two men wer~ sent by the city. What did
they do when they first got there 7
A. They looked at the basement, went back up-stairs, pulled
the man-hole off-the cover; they sa'v considerable water in
the hole, so they turned the water off.
Q. Wnere was that man-hole 7
A. Out on the sidewalk, nearer to the curb than it was to the
store.
Q. In front of the store?
A. That's right.
Q. What did they do after they cut the water offY
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A. I believe they had a meter with them. They
page 33 } disconnected the old meter and installed the new
one.
Q. Did you see the old meter?
A. The old meter was lying on the sidewalk. I saw it.
Q. What was the condition of it!
A. I didn't pick it up and examine it; by looking at it, it
looked like the bottom was blown out. ·
·
. Q. What was the condition of the place that they took it
out ofl
A. Full of water. That was right after the water was
turned off.
·
Q. Did you see whether the meter was resting in mud Y
A.. I couldn't tell about that.
Q. How high did the mud come in the box or pipet
A. I couldn't tell about that. The place was soaking wet
pp above w:P.ere the meter was. I couldn't tell how 1nuch mud
was in it, but it was muddy all around.
Q. Was the meter on this mud 7
A. It was covered with mud and water, as much water as
mud, because the water had g·one down from it.
Q. Don't answer this question unless the Court tells you
that you can. vVhat did these men say about that meter T
1\Ir. Cannon: I object, if Your Honor please, until it is
shown who they were and what positions they occupied in the
city government. I don't think the city is bound by the statement of every employee on the city's payroll. ·
page 34 }- · Mr. Boco~k: If Your Honor please, my theory is
that I have a right to ask the question, first, because it is an admission against interest, he having testified
that the men were employed by the city and came there to fix
it; and, second, it is a part of the res gestae.
The Court: Those men that brought another meter there,
are those the men you are talking about?
"'\~Titness: Yes, sir.
The Court : And they took out the old meter 7
Witness: ·Yes, sir.
·
The Vourt: And put in a new meter f
Witness : Yes, sir.
The Court: Objection overruled.
Mr. Cannon: Exception.

By Mr. Bocock:
Q: 1\fr. Hoover, yon may answer the question.
A. They first looked at the basement. There was quite a
lot. of water in there, so they went outside and took the meter
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out. Before they took it out they said, ''Well, the meter m~tst
have busted; we will look at that'' ; and they looked at it
and that was what they found.
The Court : Where was the meter!
Witness: The meter was just in front of the store, down
in the ground with a man-hole cover, two or two
.·
page 35 ~ and a half feet from the curb, in front of the store.
The Court : The man-hole was in frori.t of the
store, in the sidewalk 1
Witness : Yes, sir.

By. l\fr.

Bocock:

page 36

r

Isn't it a small
holeY
A. It is a hole about this size (indicating) with a cover on
it.~ I call it a manhole because I have heard it called that.
Q. Were those two men that you have been talking about the
first two that came there?
A. As well as I remember they were the first two and
brought the meter.
Q. What did those men do with reference to getting the
·water out of the basement 7
· A. Let's see now. They said they didn't have a plimp on
their wagon, but they could-they went, I believe, and called
up to get a pump; that's the way it was. They said they could
get a pump from another department of the city and they
called up about it. I believe that's right.
Q. Who came then f
A. I left about that time, because I was not there when
"they brought the· pump there.
Q. Is not ''manhole" the wrong term?

CROSS EXAMINATION.

Bv Mr. Puller:
·Q. Mr. Hoover, would you know those two men if you saw
them againf
A. I might, or I might not. I never saw th~m before and
haven't seen them since.
Q. Did anybody shut off the water before the new meter
was installed 1
A. I don't remember whether they did, or not. That was
back in June and it might have been somebody came first. I
ren1ember the fact that the meter was brought and installed.
Q. Were you there when :1\{r. Ellis first discovered the water in the basement Y
A. I was there ten or fifteen minutes afterwards. I wasn't
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there when he :first went down. I went with him when he
went back.
Q. What time was that?
A. About three o'clock in the afternoon.
Q. How deep was the water in the basementt
A. About four inehes at the bottom of the steps. I asked
if it was any deeper anywhere elseThe Court: Don't tell what anybody else told you.

By Mr. Puller:
Q. Do you know whether the basement was level, or dipped
in the middle, or what?
A. I can't swear to that, no, sir.
page 37 } Q. Have you ever been in that basement Y
A. I have been in it when it was dry but I don't
recall when. ·
Q. It is a dirt basement, is it 7
A. A dirt basement, hard bottom.
.
Q. Don't you know it absolutely necessary for the water to
be turned off before you install a new meter7
A. Yes, sir, I know that.
Q. Did you see the installation of the new meter t
A. I was there when the meter was installed, yes, sir.
Q. And you didn't ·see anybody turn the water off?
•
A. I don't recall that particularly. Of course, the water
had to be turned off before the meter was installed. I was
under the impression that they turned it off when they installed the new meter. Maybe it was turned off before.
Q. What is the width of the wall in front of the building~
A. I have no idea.
·
Q. Did you see any water -seeping out of the wall in the
basement?
A. Yes, sir.
Q. That was in addition to the overflow?
A. No, sir. I am speaking of the water I saw coming
through the wall.
Q. Seeping through the wall?
l\.. No, sir, running through the wall, this size to that size
~indicating).
.
Q. Were there holes in the wall?
page 38 ·~ A. Yes, sir, I would say there was; not large,
but large enough for water to come through.
Q. How many holes did you see Y
A. Four or five.
Q. And o'ne was as large as half an inch Y
A. Two or three were.
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Q. Did Mr. Ellis tell you when· he first discovered the waterY
·
A. Yes. He told me he found it a few minutes before that.
He said, "I just found the basement flooded". ·
Q. Are you connected with the company in any way Y
A. No, sir, I am not and never have been.
Witness was then excused.
~

J. T. ELLIS, JR.,
A 'vitness of lawful age, introduced on behalf of
· the plaintiff, was duly sworn and testified as follows:
page 39

DIRECT EXAMINATION.
By Mr. Bocock:
Q. Will you please state your full name, Mr. EllisY
A. J ~clr Talbot Ellis, Jr.
Q. V\'1tat is your age Y
A. Thirty.
Q. Where do you live f
A. 2923 Floyd Avenue.
Q. Were you employed by the Hood Rubber Products Company on June 7th of last yearY
A. Yes, sir.
Q. vVhat was your position?
A. Branch Manager of the Hood Rubber Products Company, Incorporated, Richmond Branch.
Q. WJ'lere was their headquarters?
A. Atlanta,, Georgia, the district office; main office, Watertown, Massachusetts.
Q. Did you report directly to Atlanta?
A. Yes, sir, I reported everything that went on.
Q. vVho was the District lVIanager?
A. Mr. Paul Gilliam.
Q. Where was the Richmond warehouse or
page 40 } store?
A. 824 west Broad.
Q. What did you keep there?
A. We kept rubber goods on the main floor, and rubber
heels ; and in the basement we kept threads, shoe polish and
leather, that's the only things we kept down-stairs.
Q. How were they kept there?
A. They were kept on 4x4's off the ground, stacked in
stacks according to the brand of leather and size and so forth.
Q. "Wbat sort of containers were these leather goods in?
A. Corrugated containers.
,_
0

•

l
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· ..Q. What do you mean by corrugated containers7.
.A. Fiber board.
Q. What sort of a floor did you have in the basementi
.A. "\Ve had a dirt floor.
Q. What sort of a wall did you have 7
A. We had a brick wall.
Q. What was the condition of the wallY
.A. The condition of the wall was rugged looking. ·You
.know, nobody had been in there for a long. time and it was
kind of .rugged looking..
Q. Was the floor level f
A. No, sir, it was high in some spots and low in others.
Q. Were the brick walls all around it Y
A. Yes, sir.
Q. Had you had occasion to go into that basement on the
morning of June 7th, 19347
page 41 ~ A. Yes, sir, I went down there early in the morning when our place opened up.
Q. When was that 1
.A. Around 8 or 8 :30.
Q. Why did you go downY
.A. Well, I usually go down the first thing in the morning
and look things over.
Q. Did you go down later that morning!
A. No, sir~ I did not.
Q. Did you get a shipment of goods that morning t
A. Yes, sir.
Q. What did you do with them Y
A. I carried them down.
Q. What was the condition of the basement at that time?
A .. It was looking all right at that time.
Q. Was it dryY
A. Yes, sir, as far as I know.
Q. Had the basement up to that time been dry, or what
had been the condition of itt
A. It had been dry up to that time.
Q. How long had you been there Y
A. I can't tell. We had only been there quite a short time.
I can't tell you the day we moved there.
Q. What had been the condition of the basement during the
time you were there T
A. The basement had been dry but we ·had hupage 42} midity there.
Q. When did you next go in the basement?
A. I went in the basement around the hour of three, a few
minutes after. I noticed water running and turned on the
light. Great streams of water w;ere coming down inside and
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falling on the leather we had stacked, 011:e tier of leather we
had stacked out from the wall.
Q. It was falling on the leatherY
.l\.. Yes, sir, the leather cases.
Q. Could you tell how. deep it was Y
A. Around the steps it was not as deep as in the center.
Q. How deep was it around the steps t
A. I don't remember.
·
.Q. Can yon estimat~ itY
A. I can't estimate it because I don't remember.
Q. You said that the cartons were on 4x4'sY
A. Yes, sir.
Q. Had the water gotten up above the 4x4'sY
A. Yes, sir, in places it came up above the 4x4's.
Q. Had it g·otten up on the cartons Y
A. Yes, sir, above the double arrow that was the trade
name.
Q. How high were they from the bottom of the cartons Y
A. I can't tell you, I never measured.
Q. Do you know about how high they are above the bottom
of the cartons Y
· A. It is over a foot, I reckon.
Q. What did you do when you saw the water
page 43 ~ there Y
A. Well, realizing that the stream was coming
in froni the front and that it was very, very clear water, I
went to the telephone and called the city department and
told them the cause, that it must be the main was broken in
front because the water was very, very clear.
Q. vVhat department did you calli
A. The Utilities Department. I don't know who I talked
to down there.
Q. Did you tell them what was in the basement?
A. I told them our merchandise was being damaged and I
would like for them to come out· and see what the trouble
was.
Q. What happened then Y
A. They said they would immediately send some one.
About that time Mr. Hoov-er came in and I told him the situation. About that time John Bagby called me about some matters, and knowing he was our renter I told him about it arid
asked him to rush them up. Mr. Young, their age~t, turned
it over to Mr. Elam and said he would immediately call up.
the city; and ~fr. Elam called me back and said that it had
already been reported to the city and the men were on their
way out.
· Q. What happened then Y
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A. Two men came in .and said they had a report that we
had a leakage and they would like to see it. I carried them
down-stairs and showed them the water coming through the
wall. They went out in front, looked at the manpage 44 r hole of the meter and decided that the meter was
.
leaking. They got some sort of a wrench and cut
the water off. I asked them if they were going to send some
one to pump it out, that there was merchandise down-stairs
and it was being considerably damaged.
Q. Did thev tell you what had happened to the meter!
· A. Yes, they said the meter had blown, but they didn't
sav that until the water went down in the meter.
Q. They couldn't see it until then, could they?
. .~. They couldn't see it until then.
Q. What happened then?
A. They cut the water off. I asked them about pumping
it o~t, and they said they were only the people that came
out to cut the 'vater off and see what the trouble was, that
thev would send a man with a new meter and he would also
ha,;e a pump on his truck and pump the water out.
Q. Did they telephone to somebody else?
A. Yes, sir, to somebody, I don't know who.
Q. "'\Vhat was the conversation 7
. .~. I didn't listen.
Q. Did anybody come with a pump?
A. The meter man came next and installed the meter.
Q. Did he have a pump Y
A. No, sir, he did not. I asked him the same question.
Q. What did he do about it?
A. He called up some one and told him we had
page 45 r a basement full of water. He said he would see
that 've got it pumped out. As soon .as he left
1\fr. Walton, who is COJ?.nected with the city,. came up and
said that he c.ame out to look at the trouble, and he had a
man with him.
Q. What did 1\fr. Walton do?
.
\
A. I showed him the condition of the basement, and he
made the remark that the water had gone down considerably,
\
.which it had; being a dirt floor with no botton1 under it the
\
water seeped down.
\
Q. vVas anybody with Mr. Walton Y
A. Yes, sir, a man was with him.
;
Q. Do you knc;nv who he was Y
\
A. No, sir, I don't lmow who he was.
'\ Q. Did he make any measurements?
·\ ~. Yes, sir. _
" Q. What measurements did he make?

\

\
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A. He ~ade measurements at the steps and the high points
in the basement. I called his attention to some low places
but he didn't measure them.
Mr. Puller : You said he didn't measure the low points f
Witness: No, sir. He did measure the high places. I
called his attention to a lower spot than usual; I called his
attention to that and he didn't measure it.
page 46

~

By Mr. Bocock:
Q. Had the water been pumped out when Mr.
Walton was there f
A. No, sir. Mr. Walton ca;me up-stairs and got his assistant to call up some one to send a pump right away. He
held the phone some time, until he said some one was coming·. Then we went down-stairs and picked up some thread.
1\{r. Walton said, "This will run into considerable money."
I said, "·Yes, sir, it will."
Q. Did Mr. Walton stay until the pump caine?
A. No, sir. He said he couldn't stay any longer, and he
told me to -tell them to pump until all the water was out.
Q. Did the pump people comeY
A. Yes, sir.
Q. Do you know when that was f
A. Sometime late in the afternoon. I didn't have a watch,
I don't know the time.
Q. That was the 7th of June when the days are right
long?
A. Yes, sir.
Q. What" happened when they came f
A. The pumpers came and opened up the front of the basement by the coal shute so they could put the nozzle down
and pump the water out. They put the nozzle down there
at the highest point, and one of the men that was putting
the nozzle down said that the bulk of the water came through
on the side where the coal shute was, but we didn't see the
i
water coming through 'there at all.
f
Q. Where was that shute Y
(
page 47 ~ A. It extends up to the street.
/
·Q. What kind of a door has it on the sidewalk?
{
A. An iron door.
'i
Q. What did the pumpers tell you about the water coming in there f
li.. He said, ''There is a hole in the wall here; you can see r
the bulk of the water was coming this way.''
I
Q. What did he do then Y
.'
A. At first he put the nozzle down, and he couldn't get (

·

I
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-to pump at first, for the simple reason that where the :Q.Ozzle
went down to the ground was the highest point of the basemont. So they had to dig a hole for the nozzle and had to
dig ·a trench, so he could get it to the lowest point in .the
.building to pump it out.
Q. You say you reported directly to the District Manager
at Atlanta?
A. Yes, sir.
Q. vVhat report did you make to him of this·Y
. .~. I wired him, as I said, that water was running in the
basement, doing considerable damage, and I wanted to know
what to do.
Q. Did you get any instructions Y
A. Yes, sir.
Q. What wer~ they Y
A. ~Ir. Gilliam called me back and said get the water out
of the basement. I told him the city was getting the water
out of the basement. He told me to get two men
page 48 ~ when the water was out and do everything
possible to get the merchandise out if I had to
work all night. I immediately went on the street, hired two
negroes and we got everything out of the basement. The
damaged stuff I put in one pile and the good merchandise
I put back in stock.
Q. How long did that take 1
A. We started about six or six-thirty and we wound up at
four to four-thirty in the morning.
Q. Did you get all the damaged goods out of the basement?
A. Yes, sir.
Q. What did you do with them Y
A. I put the damaged goods where they could air and dry,
and took the boxes or containers the~ were in and .put them
out in the alley and let them be moved away.
CROSS EXAMINATION.
By Mr. Puller:
·Q. Mr. Ellis, how many men were employed by your uompanyY
A. Myself.
Q. Were you the only one 7
A. Yes, sir.
Q. How long have you been employed there·Y
A. 1 had been with them about five years.
Q. Didn't you know what it was necessary to do in order
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to get the goods out of there without wiring to Atlanta for
instructions ?
page. 49J A. I was going to do that anyway, but I have to
·
report those things to the office.
Q. What time did/ you begin salvaging the goods by taking them out of the cellar 1
A. I began at 6 to 6 :30.
Q. Did you look at your watch at that time Y
A. I didn't have a watch.
Q. How did you know it was 6:307
A. I just judged lt was around that time.
Q. And you finished when¥
A. Bet-w~een 4 and 4 :30 in the morning.
Q. Do you know how long the water was running in your
basement?
A. It began to run sometime, I can't tell you when.
Q. What water c·onnection did you have in that building!
A. We have a lavatory and a 'vashstand,- that's all.
Q. Did you have occasion to use the lavatory that dayY
A. Yes, sir.
Q. Do you know whether the pressure was off?
A. It had just as good pressure as usual.
Q. Didn't you tell Mr. Walton that the pressure was low
that morning t
A. No, sir, I don't recall it.
Q. How often did you use it Y
·
A. Several times, 'vhen I washed my hands.
Q. When 'vas the first time Y
A. I washed my hands in the morning and in
page 50 ~ the evening.
Q. Didn't you tell Mr.· Walton that when you
used that lavatory that morning you noticed the pressure
wa.s lo,vY
A. No, sir, I don't remember that.
Q. Is it not a fact that the pressure was low when you
used itT
·
A. Not to my knowing it was not low.
Q. Did you call the real estate agent first?
·A. No, sir, I called the Utilities Department at the City
Hall.
Q. How long was it before they came out Y
A. They g·ave us very good service; they came right .up.
Q. In how many minutes 7
A. I judge not over ten minutes, or :fifteen minutes at the
outside.
·_ ~Q:· Do you know the names of the ·men who came,.
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A. No, sir.
Q. What did they do at that time f

A. I carried them down-stairs ; they looked at the water
in the basement; then they went up-stairs, pulled the cover
off the meter and took a_ wrench they had and cut the water
off.
Q. When you went in the basement the first time that
morning how long did you stay there 7
A. A very few minutes. I carried the stuff down and came
right up.
Q. Did you carry it down, or shoot it down the steps Y
A. I shot it down the steps.
Q. What goods was itt
A. Boxes of leather.
page 51 ~ Q. You didn't rack that up, did you?
A. No, sir.
Q. You left that on the floor Y
.ll. The first one I racked up.
Q. Did you actually go in the basement that' morningf
A. Yes, sir.
·
Q. Did you examine the wall f
A. No, sir_, I didn't examine it.
Q. You made no examination of it at allY
A. No, sir.
Q. ·You don't know whether water was seeping through
the wall at that time, or not, do you?
A. No, sir.
·Q. So you did not make a thorough examination of the
basement floor that morning when you went there about nine
o'clock?
A. I was down there but I didn't make a thorough examination.
Q. How long were you down there?
A. Not over five minutes.
Q. Yon just turned the light on, shoved the leather down
the steps, put it away and came up Y
A. Yes, sir.
.
Q. .A.nd 1nade no examination of the basement as to water
at all 7 ·
·
A. No, sir.
Q. If water had been seeping through the wall _at that
time, you would ~ot have noticed it, would you?
A. If it had been a stream I would.
·
page ·52 ~ Q. If it had been seeping through 7
A. No, sir, I do:p 't thin~ I would.
· Q. If it had simply saturated the earth and seeped through
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the wall and was coming down, you would not have noticed
it from your examination that morning, would yon T
.A. No, sir.
{~. How much deeper is that cellar in the middle than it is
a.t the steps?
A. I never had occasion to measure it, but it is quite a bit
of a slope to the middle.
Q. Have you all been able to use the basement since?
A. I am not employed by the Hood Rubber Products Company; I can't tell you.
Q. When did you sever your connection with them T
A. I left the Hood Rubber Products Company on June
17th.
Q. Were you able to use that place from the time the water
""as pun1ped out until June 17th?
A. No, sir, they didn't have anything in there whatsoever.
Q. Why was that 7
A. Because we took the stuff out; the hun1idity was very
high down there, and we put sawdust down in there.
Q. Notwithstanding that you covered the basement floor
with sawdust, it still continued wet up to the time you left
there?
.l\.. Yes, sir.
Q. Which rendered the basement unfit for storage purposes?
A. Yes, sir.
Q. That water soaked into the floor right deep,
page 53 } didn't it?
A. Yes, sir, it went right deep into the floor.
Q. You discovered the leakage round about three o'clock,
did. you?
A. Yes, sir.
Q. Did you attempt to salvage the goods at that time Y
A. The main thing I tried to do at that time was to get
somebody to stop the water so I could do that.
Q. Yon could walk in the basement, conldn 't you Y
A. I could walk in part of it.
Q. The city employees walked in part of it, didn't they Y
A. Thev walked on the side.
Q. Couidn 't you have gotten some of the goods out from
3 o'clock to 6 :307
A. I couldn't get the goods out until they got the water
out because the gentlemen stepped down there and laid the
nozzle down.
Q. Was the water still running through the wall after it
was cut offf
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A. Immediately the water was cut off, the water stopped
running..
Q. You are positive of that?
A. Yes, sir.
Q. The water stopped running immediately after it was
cut off!
A. Yes, sir.
Q. Do you kno'v the width of the sidewalk there Y
A. No, sir, I do not.
page 54 } Q. Is the meter located close to the curb Y
A. The meter is located close to the curb at the
far northwest corner.

The Court : Mr. Ellis, does that store run all the way
from Broad Street back to the alleyY
Witness: No, sir, there are some garages on the side.
The Court: Is the basement under all the store?
Witness: No, sir, the basement is under the front part
of the store by the sidewalk.
The Court: Was the water that was running in_ all coming through the front wall?
Witness: Yes, sir.
The Court: Was it scattered around, or all in front Y
Witness : It was scattered around all over the basement
in spots so you could walk around and see what you wanted.
The Court : When vou first went there and discovered
the water, was the water over the lumber or timbers on which
the goods were stacked 7
Witness: Yes, sir.
· The Court: What was the size of those· timbers~
Witness: ·Four-by-fours.
The Court : Was that true of the entire basepage 55 } ment, or was it just in spots that the water had
risen that high Y
Witness: The water had risen in some places even higher,
in the lower sections. We had a low section in the left hand
eorner. On one side it was not as low as on the other side;
on one side the water did not come at all; on the other side
it 'vas lower than on this side.
Witness was then excused.

40

: Supreme ·Court of' Appeals of Virginia..

page 56}

PAUL G. GILLIAM,
.
a witness of lawful age, introduced on behalf of
plaintiff, was duly sworn and testified as follows :

DffiECT EXAMINATION.
· By Mr. Bocock:
· Q. Mr. Gilliam, where do you live Y
A. 444 Mercer Avenue, College P~rk, Georgia.
Q. That is near Atlanta Y
A. A suburb of Atlanta.
Q. What is your ageY
A. Twenty-nine.
Q. What is your occupation Y
A. I am District Manager or District Supervisor of the
Hood Rubber Products Company.
Q. Does the Richmond store and the Richmond territory
come under your jurisdiction Y
A. Yes, sir.
Q. Does your company own the store 824 west Broad
Street?
A. No, sir, we lease it or rent it.
Q. Wno made the rental arrangements for that storeY
A. Do you mean on the part of the company Y
Q. Yes, on the part of your company.
·
A. I did.
Q. When was that!
page 57 } A. I don't remember the exact date but it was
some time last spring.
Q. Were you in Richmond at that time, .or did you conclude the arrangements from Atlanta 7
A. Ye·s, sir, I was in· Richmond: on two occasions with
reference to renting stores. ·
·
Q. Did you e~amine this building.?
,· ,A. Yes, sir.
r
Q. Did you examine the basement of the building Y
. A. Yes, sir.
. Q. Why did you examine the basement of the building 7
A. We were interested in having an ideal place for leather
storage, and we were interested in a store building with a
basement that had a certain amount of humidity but not too
much humidity that would cause leather to mold.
Q. Speak a little louder. Why didn't you desire too much
humidity?
A. Because that would cause our leather to mold.
Q. Did you look at ·other buildings besides this one 7
A. Mr. R. K. Elam, of Pollard and Bagby, and myself
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visited numerous stores, and the location I picked I rented
from 1\{r. Elani.
Q. What was the condition of the basement of that store
when you rented it?
·
A. Mr. Elam and I went in the basement when
page 58 ~ we. were looking over the building, and we found
paper covering the entire floor of the basement,
in some places about eighteen inches deep; the firm that
rented it before had evidently used the basement as a waste
basket. Mr. Elam and I examined this paper; we tore into
it until we g·ot to the bottom layers; and the condition of
that paper was just barely moist, as paper would be lying
on dirt. My understanding was that the building had been
vacant for several years, and therefore it was evident from
the paper that at no time had there been a great amount
of moisture in the basement.
Q. What was the condition of the w~lls 7
A. The condition of the walls I should say was. good.
Q. What sort of walls were they?
A. All four walls were brick and showed no evidence of
anything being wrong with the walls whatsoever.
Q. When did you first hear of any damage at that place 7
A. At approximately three o'clock in the afternoon of June
7th of last year.
.
Q. How did you hear Y
·
A. When I speak of three o'clock, I mean three o'clock
Central Standard Time.
Q. What is the difference between Central Standard Time
and Eastern Standard Time 7
A. One hour.
Q. "\Vhich way?
.
A.· Eastern is one hour faster.
page 59 ~ Q. When it is two o'clock at Atlanta, it is .three
o'clock here?
A. That's right.
Q. Ilo'v were you communicated withY
A. I received a wire from Jack Ellis who was my branch
n1anager at that time.
Q. Have you got the wire 7
A. Yes, sir.
Q. Is this it?
A. (Examining) :Yes, sir.
Q. Will you read that and file it as an exhibit?
A. (Reading). "City Meter broke flooding basement two
feet water meter begin"-there is a typographical error
there, it should be "meter being repaired extent damage not
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known advise what shall I do Hood Rubber Products Inc.
Jack Ellis.''
Q. Did you answer that 1
A. Yes, sir.
Q. In what way?
A. I answered that wire first by a wire, and a few minutes
after I phoned Mr. Jack Ellis.
_
Q. Have you a carbon copy of the wire you sent Mr. Ellisf
.A. Yes, sir.
Q. Will you read it, please, sir 7
A. (Reading)
,
';Atlanta, Ga., 6-7-34 3 :15 P. M.
PG to MH
Straight Paid.
Jack Ellis J r
Hood Rubber Products Co Inc
824 W. Broad St.
Richmond Va
page 60

r

Employ additional help and move all leather
from basement tonight taking that that is wet out
of the cartons
PAUL GILLIAM.''

Mr. Puller: Does that sho'v 'vhen it was delivered Y
Witness: This is the carbon copy that was made by my
secretary at the time the 'vire was sent. When it was typed
was 3 :15 in the afternoon, Central Standard Time.
By Mr. Bocock:
Q. That would be 4:15 Richmond time?
A. Yes, sir.
Q. What next happened?
A. A few minutes 'later, I can't say exactly how long, I
thought it would be advisable for me to phone Mr. Ellis, and
I did and gave him more detailed instructions over the
phone.
Q. Did you come to Richmond yourself f
A.· Yes, sir, -later I did.
Q. Why?
A. Because from my conversation with Mr. Ellis it was
quite evident that we had had considerable damage, and I
felt that my assistance 'vas needed, due to the fact that I
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am responsible for both the stock and the branch and Mr.
Ellis.
Q. When did you come to Richmond Y
A. I arrived in Richmond Saturday afternoon, June 9th.
Q. Did any one come with you 7
A. Mr. Sam George came with me.
·page 61 ~ Q. Who is Mr. George!
A. Mr. Sam George is my District Merchandise
Manager.
Q. Why ·did you bring him with you Y
A. Because of the fact that he naturally has quite a bit
of knowledge of the merchandise, involved. He has been
with us a great many years in the South and I felt like I
needed his assistance in this matter.
Q. What conditions did you find when you came here Y
A. When we arrived in Richmond we found that all the
merchandise had been moved from the basement and that it
was scattered all over the store on the tops of stacks of other
merchandise,. and out in the garage which leads off from the
store and th_at each individual piece of leather 4ad been taken
out of the cartons and spread out in a manner that would
allow it to dry out.
Q. Had any damage been done to the things which had been
spread out?
A. Yes, sir.
Q. What sort of damage?
A. It was rendered in a condition that was not salable, I
could say. In other words, the value of the merchandise was
far less than its original value, due to the appearance of the
merchandise. It was quite a bit of the· merchandise that was
absolutely ruined, part of what we call stitch thread, linen
thread that is used on the machines that stitch soles on shoes;
that part of the merchandise was absolutely
pag·e 62 ~ n1ined, due to the fact that the thread is wound
on paper cones, cardboard cones, and those cones
are made to fit over a stand, and those were saturated, causing the thread to swell and the cones to come apart, making
it impossible to get them on the stitchers.
Q. What did you do with the. damaged goods Y
·
A. We separated the goods. There are a great many
grades of leather, and in laying them out it was done hurriedly
and they were all mixed up. We assembled the merchandise
later on, classified it, got all the grades together, made an
inventory of it, and later on sold it.
Q. What did you sell it forY
A. We received bids on it, and the high bidder, if I remember correctly, was exactly $550.
.
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Q. That was the man to whom you sold it 7
A. That was the man to whom we sold it.
Q. What was the market value of those goods immediately.
before they were injured by the waterY
A. The retail value of those goods at the time, I don't remember the exact figures but it was approximately $1,500.
Q. You say you inventoried that Y
·A. Yes, sir.
Q. When you made that inventory did you put any values
on it?
A. When I made the inventory it was almost impossible
for me to extend the ·values on account of the fact that I did
not have my office here. I simply sent the invenpage 63 ~ tory to my home office and they in turn made the
extensions and returned it to me.
Q. Do you know of your own knowledge that the retail
value of those goods was approximately $1,5007
A. Yes, sir, I do.
Q. Will yon produce the inventory yon made of the go9ds 1
A. (Produces same) Those resale prices were extended
in our Atlanta office, our district office, and those represent
. the actual resale prices of the merchandise at the time.
1\{r. Cannon: Do you. want to offer this Y
Mr. Bocock: Yes.
1\fr. Cannon: I want to object to it, if Your Honor please,
because it does not show the cost of the articles. That is the
measure of damage.
The Court: What do you mean by the resale value?
Witness : Those were the actual prices at which we were
selling that merchandise at the time; in other words the
wholesale prices at which we were selling it to our customers.
The Court : Is your company in the retail and wholesale
business?
Witness: No, sir, wholesale.
The Court : Do you do a manufacturing business?
Witness: Manufacturing and wholesale.
· The Court : Do you manufacture all the articles?
page 64

~

By Mr. Bocock:
Q. Mr. Gilliam, wi11 you state what expense you
were put to in disposing of these goods?
Note: Witness produces a statement of expense.
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By· Mr. Bocock:
Q. Were all of the expenses that were incurred in disposing of these goods incurred under your supervision Y
A. Do you mean my personal supervision t
Q. No. Were you in charge of the whole thing Y
A. I am in charge of all the company's business in this
district.
Q. "\"\Till you please read the list of expenses you have
there to the jury Y
Mr. Cannon: Your Honor, it seems to me that there are
a good many items on here that are irrelevant. I don't want
to go into a discussion of them in the presence of the jury.
The Court: Are you (Mr. Bocock) offering this in e-vidence?
Mr. Bocock: No, sir, I am offering it to him now to refresh his memory, and will afterwards ask him to file it.
The Court: All right.
Bv Mr. Bocock:
·Q. Will you state what expense you were put to in salvaging these. goods and selling them Y
page 65 } A. If you mean the total expense this company
was put to in its entirety, I cannot state the amount
of that expense. .
Q. I mean the expense that you can definitely allocate.
A. $495.40.
Q. Will you state in what ways that was incurred Y
A. That was made up of labor andQ. How much labor Y
A. There are several labor items on this statement, both
common labor for taking merchandise out of the base~ent
and placing other merchandise· there, and skilled labor in
assorting, assembling and invoicing it. This has, ''Labor to
move to first floor, total 45 hours"Q. ...t\.t how much an hour?
A. Thirty-six and one-half cents, sir.
· Q. What is the total cost of that?
.A. $16.42.
Mr. Puller: If Your Honor· please, we object to any evidence on .the cost of putting other merchandise in the cellar.
The Court: Gentlemen, I suppose the quickest way will
be to put these figures in and then take up the objections to
them later.
Witness: (Reading from statement of cost) "Labor to
lay out merchandise in a move to effect lack of further dam-
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age-total, 20 hours at 36-1 :2c per hour, $7.30. Depot manager's supervision of above, 19 hours at 60-1 :2c
page 66 .~ per hour, $11.50," which means the Branch Manager's supervision.
Mr. Cannon: If Your Honor please, we object to that
item.
Mr. Bocock: We understand that you object to all of them,
and the Judge says he will take them all up on instru~tions.
Witness: (Reading) "June 10, 1934. Skilled labor
used in assorting, assembling and invoicing damaged
merchandise, total, 32 hours at 60-1 :2c per hour,
$19.36
Labor necessary to place merchandise back in stock,
total, 50 hours at 36-1 :2c per hour,
18.25
Depot Manager's supervision of above, 10 hours @
60-1 :2c per hour,
6.05 ·
Traveling expenses of District Supervisor and District
Merchandise Manager, June 8, 1934:
Auto 1\Iileage, 650 miles @ 5c per mile,
·
32.50
Hotel rooms and meals for two men for 7 days @
$12.00,
.
84.00
Railroad fare to Atlanta for District Merchandise
Manag·er,
16.30
Pullman for same,
4.25
3.50
Meals for District Merchandise J\tlanager on this trip,
30.00
Hotel room and meals for one man, 5 days @ $6.00,
June 20 and 21, 1934. Auto mileage, 650 miles @ 5c per
mile, on return trip,
,
32.50
District Merchandise Manager's services, 7 days @
$8.33,
58.31
page 67 ~ District Supervisor's services, 13 days @
$10.00 per day,
$130.00
Telephone and Telegraph, .
25.16
Total,

$495.40''

Note : Above statement is here filed.
By Mr. Bocock:
Q. 1\fr. Gilliam, have you examined the place where that
meter is installed, recently?
A. Yes, sir.
Q. How is that meter installed f
A. The meter is installed there with a cover on the side'valk. There is a large pipe down in the ground from the
sidewalk and that has a cover on it. The pipe goes down in
the ground and the meter is probably eighteen inches down
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from the cover and is resting on the two pipes, the intake
and the outlet. I believe what is commonly called the bottom
of the meter in there today is resting in mud. The m:ud is
.coming up on the sides of the meter I would say two inches.
Q. Is the meter apparently in the sa~e place the other
was?
A. I should think so.
Q. There is no evidence. that it has been changed 7
A. No~ sir.
The Court: Had you s~en the old meter!
Witness: No, sir.
Mr. Cannon: If Your Honor. please, I .move to exclude
his testimony about the location of the old meter.
The Court~ The motion is granted.
page 68}

CROSS EXAMINATION.

By Mr. Puller:
Q. Mr. Gilliam, the statement .of damages filed by you in
this case contains the following item: "91 Women's Leather
Bends, Sup rex, 60c, $54.60. '' What is that item Y
A. A bend is leather.
Q. Sole leatherY
A. It is. all sole leather.
Q. Did you all manufacture that leather 7
A. I can't say whether we .manufactured it, or not.
Q. Do von ]mow what it cost?
A. Cost the Hood Rubber Products Company!
Q. Yes.
A. Yes, sir.
Q. What did it cost?
A. I don't know what it cost. I have got the :figures.
Q. The next is "Strips 6-1 :2", Excel., 72c, $15.84." What
does that represent, what kind of leatherY
A. A strip is-maybe I had better give you more explanation. First is the hide; then the bend represents the usable
section of the hide. There are two, one on each side of the
backbone; they are quite sizable pieces of leather. Then the
strips come from the bends; those strips range from three
inches up to thirteen inches in width.
Q. That is sole leather for shoes t
A. ·Yes, sir.
page 69} Q. What did that item cost yont
A. I can't say off-hand.·
Q. Have you got the figures t
A. Yes, sir.

48

Supreme ·Court of Appeals of Virgini~.

'
Mr. Puller: If Your Honor please, I think it would
save
time if he would furnish us with a statement showing the
cost -price of these items so that we would not have to take
them all up separately.
The Court: Mr. Gilliam, can you make up such a statement as that Y
Witne~s : I have a list here that shows what we call the production list values -which are used for branch purpose·s and
represent the cost of the Hood Rubber Products Oompany
delivered in Richmond, Va. The total of that list, $1,626.53,
is subject to 25 per cent discount. Taking 75 per cent of
those figures, that represents the cost to the Hood Rubber
Products Company, or the cost to me. The statement you
have in your hand is not subject to any discount; that is the
resale value of the merchandise at the time it was damaged.
The Court : This does not state the cost to you'
Witness.: Yes, sir, the resale value, the price at which we
were selling the merchandise at· that time.
The Co:nrt: Wait a minute. You hold in your hand a certain statement. Do the figures shown on the paper
page 70 ~ you hold in your hand correspond with those on
· the paper yon have introduced in evidence f
··
Witness: No, sir. The items do.
·
·
The Court: · What is the figure you named as the total f
Witness : $1,626.53.
By Mr. Puller:
Q. Allowing· 25 per cent discount on that listA. Taking 25 per cent discount off of that figure of
$1,626.53 gives my cost in Richmond.
Q. Does that include the freight charges for getting it to
n,ichmond1
A. That is laid down in Richmond.
The ·Court : In other words, Mr. .Gilliam, the cost price
of the items shown on the exhibit you filed can be arrived
at by deducting 25 per cent from $1,626.53 Y ·
Witness: Yes, sir.
Mr. Bocock: That paper he has has not been filed. He
says it is the same as the paper that has been filed except
that ·the prices are different. He says that is the cost.
The Court: You can get at it this way if you want to. ·
What is 25 per cent discount on $1,626.53 Y
Witness: In other words, the cost' of the merchandise is
75 per cent of $1,626.53, which· is $1,219.89.
The co·urt : The cost to your company of the
page 71 ~ items on that exhibit is $1,219.897
Witness : Yes, sir.
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By Mr. Puller:
Q. Is your profit included in that figure of $1,219.89 Y
A. That is the cost of them to the Rubber Company laid
down in Richmond.
Q. Then they expected a profit. Was that profit the difference between the item of $1,493.72 and the item of
$1,219.89?

A.
Q.
A.
Q.
A.

Yes, sir.
Without any allowance for overhead in Richmond Y
Yes, sir, without any allowance.
What rent did you pay up there Y
Fifty dollars per month.
Q. What employees did you have there except Mr. Ellis?
A. He was the onlv inside man.
Q. Take this exhibit No. 5 filed by you and state to the
Court what items represent ·sole leather in that list.
A. Shall I name all of them Y
·
.A. No, enumerate them like Belmont Taps, York Taps and
Arrow Taps.
A. 91 pounds of Women's leather bends, Suprex brand, 60
c~nts per pound, $54.60.
22 pounds of women's leather
strips, Excelsior brand, 72 cents a pound, $15.84. 37 pounds
women's leather strips, 6-1:2 inches, York brand, 60 cents a
pound,· $22.20; 41 pounds women's leather strips, 6-1 £2 inc~es,
Belmont brand, 43 cents a pound, $17.63.
page 72 }-

Mr. Bocock: Must he read all of them Y
Witness: I can state easier what is not leather.

By :Wir. Puller :
Q. State that.
A. That which is not leather is 6 dozen polish boxes at 70
cents a dozen, $4.20; 60 dozen polish Arrow No. 3 at 85 cents
a dozen, $51.00; 3 dozen thread boxes at $3.36 a dozen, $10.08;
1 pound of Hood braided thread, $2.65; 8 pounds of finest
linen thread at $2.05 per pound, $16.40; 22 pounds of Irish
flax thread at $1.85 a pound, $40.70; 19 pounds of Old Country
thread at $1.65 a pound, $31.35; 14 fibre sheets at 20 cents
a sheet, $2.80. I think that is all that is not leather.
Q. Did you try to sell them to· anybody else at higher
prices? ·
A. Yes, sir.
Q. What effort did you make to dispose of them at higher .
prices?
· A. We _got some other bids in 'vriting, and one of our representatives, Mr. Huband, attempted to get bids, I under..:

so
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stand, from other people. :1\{r. Burtner's bid was the highest
bid we got and we sold him the merchandise.
Q. What business was Mr. Burtner engaged in?
A. The business of repairing shoes.
Q. Don't you know that he used all of that sole leather in
the general course of his business?
A. I don't know, no, sir.
page 73 ~ Q. What was the character of the damage to
the sole leather 1
A. The principal damage 'vas that it rendered the merchandise in a condition that it was not salable. That is the
principal damage. Then there was a slight damage by the
soaking out of certain tanning ingredients, oak bark, glucose
and other things that are put in leather in the course of tanning and washed out. That did not affect, however, the
'vearing of the leather to a very great extent; so the principal darnag·e was that it rendered the leather unsalable. We
are not in the business of using leather; we are in the business of selling it.
Q. ·What do you mean by unsalable Y
.
A. The appearance of it. I have an exhibit hereQ. But it 'vas not unusable for the purpose of half-soling
shoes, "ras it?
A. I think not. It could be used for half-soling shoes.
Q. In half-soling shoes don't they have to dip the leather
first in water?
A. Certain types of leather. Of certain types that is not
true.
Q. Did that apply to these items?
.A. Some, but not all of them.
Q. What proportion of them 1
A. I cannot give you an ans,ver that would be nearly accurate without figuring, but I would say that a rather small
part of this leather was of the type that has to be tempered
before it can be used.
page 74 ~ Q. Why was it necessary to bring Mr. Sam
George up here in connection with this matter?
· A. 1\:Ir. Sam George, for a great many years before I
took charge of this district, has been in charge of merchandise; and he has quite a bit of knowledge of our merchandise.
Q. Couldn't you have handled this matter without Mr.
Georg·e7
A. It seemed to me at the time that it was quite an undertaking and I felt that I needed his assistance.
Q. Couldn't you have handled it without him Y
A. I could have handled it, but it was not my opinion that
I could have handled it as well.
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Q. You are District .1\.fanager and Mr. George is District
1\rferchandise Manager Y
A. Yes, sir.
.
Q. ·You are as thoroughly familiar with the merchandise
as Mr. George, are you not?
A. I can't say I am as thoroughly familiar with the merchandise as Mr. George .
. Q. But you know 'Yhat to do with damaged goods in order
to dispose of them, don't you Y
A. I might answer that question by saying that I never sal..
vaged any before in my life, but naturally I have an idea how
to sell m~rchandise.
Q. What did Mr. George dot
A. Mr. George helped us in assembling the merchandise
into the individual classifications, and assisted in a general
way to clean up the mess that was left.
page 75 ~ Q. Couldn't you have classified those goods as
well as Mr. George?·
.A. I probably could have classified them. Naturally, it
would have taken me longer.
Q. What was the expense to you of bringing and keeping
Mr. George here Y
:·
A. I can't answer that question without seeing the papers.
Q. Look at that.
Note:-Witness examines statement of expense heretofore
copied in this record.
A. Well, there is his services for seven days at $8.33 a day,
$58'.31. There is his railroad fare from Richmond to Atlanta, $16.30, and his Pullman, $4.25, and his meals on the
train on that trip, $3.50. There is an item here of hotel rooms
and meals for two men for seven days at $12.00 a day, $84.00;
approximately half of that amount was for Mr. George and
half for myself.
Q. Why should you pay Mr. George for his services in coming up here?
~.\. He is on the payroll of the company.
Q. Why should you pay him extra for that when it was in
connection with the company's business?
A. We did not pay him extra.
Q. You charged it up?
A. Yes.
Q. And he was being paid by the company on
page 76} a salary basis?
A. Salary and commission, and we were taking
him from his other duties to take care of this matter. .
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Q. ~How did you come up here Y
A. Coming up l\fr. George and I drove my automobile, and
when Mr. George was through with his work here I saw that
I could not g·et away at that time, so he went back on the
train. It seems to me that part of this mileage represented
-his . expenses, but it is impossible for me to say what part
of that mileage.
Q. You cannot say what portion of that mileage should be
allowed for Mr. George, and what portion allowed for you!
A. Well, it was two of us in the automobile from Atlanta
to Richmond, so would half be correct'
Q. I was asking you. In your statement of expenses you
charge hotel rooms and meals for two men for seven days at
$12.00 a day. Was it necessary for both of you to be here
seyen days in order to salvage $1,200 worth of goods t
A. It was quite an undertaking. The condition of the merchandise was such that it was quite an undertaking.
Q. What did you have to ·do in order to salvage it Y
A. Well, the merchandise was in very bad condition, and
the fact that there were thousands of individual pieces of it
.and all of these pieces had been scattered on the floor, on top
of cases up in the office, out in the garage, anywhere they
could find space to put the merchandise, made it
page 77 ~ quite a job to assemble the merchandise..
Q. Did you assist Mr. George in assembling the
pieces of merchandise'·
A. Yes, or directed other people to do it. I directed and
helped some. We had assistance in doing it.
Q. You have got an item of expense here, ''Skilled labor
used in assorting, assembling and invoicing damaged merchandise, total 32 hours at ~0-1 :2 cents per hour, $19.36''.
Does that item cover the entire assorting and assembling of
this merchandise by this skilled labor Y
A. That item does not include my services. As I say,
we had additional help.
Q. ·was this skilled labor employed in salvaging and assembling these goods during the entire time that was occupied in assembling and assorting the goods that were damaged¥
A. Yes, sir.
Q. Then why was it necessary for yo~ and
George to
remain here twelve days in order to do this, if it only took
the skilled labor 32 hours to assist you in assembling and assorting these goods Y
·
.
A. Naturally we were here receiving instructions from our
home office, and we were also trying to get some settlement
out of the city, ·and dispose of the· merchandise and ·get it

Mr.
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out of our way. In fact, we had a lot of our aisles blocked
with it, and it was making it tough for me.
Q. Could not the branch manager have carried out the instu~.tions of the home office as to the disposition of itY
A. The branch manager and the merchandise
page 78 ~ were under my jurisdiction and also under Mr.
George's jurisdiction, and we felt like it would
be better for us to do it ourselves.
.
Q. Who placed the valuation on these goods that had been .
damaged, you or Mr. George Y
A. Both of us helped to invoice it and check it, and then the
resale valuation was placed on it in my office at Atlanta, taken
from our price lists in effect at that time.
Q. And then you notified the manager here, after you went
back .to Atlanta, at what price he could dispose of these
goods ; is that right?
A. No, sir.
· Q. Did you sell them yourself Y
A. They were sold on a bid basis. Before I left Richmond
myself, I think we had received two bids, and I was not satisfied with those bids, and in an effort to get as much money as
possible for the merchandise I left instructions with the
branch manager, and also with one of our representatives,
1\fr. Huband, to make further efforts to get more bids; and it
looked like we were not going to get any more bids before I
left. That bid was sent to me at Atlanta and I wir.ed instructions to sell at the hig·hest bid.
Q. How many skilled laborers did you have employed in
assorting and assembling this damaged merchandise Y
A. 1\!Ir. R. T. Huband, who is a representative of this company, is on the payroll of this company and who has considerable knowledge of this merchandise, was one of
page 79 ~ them. Another one of our representatives helped
part of the time, and Mr. Ellis, Mr. George and myself.
Q. Do you mean to tell this jury that it took the. skilled labor you have just referred to, and you seven days, and Mr.
George seven days, and one man five days to assemble and
assort $1,219.89 worth of J:p.erchandise Y
A. No, sir.
Q. Why do you charge those items to the city of Richmond Y
A. I have not charged those items as you menti.oned them.
Q. You charge for hotel rooms and meals for two men ·for
seven days at $12.00, $84 Y
A. Yes, sir.
Q. And hotel room and meals for one man for five days at
. $6.00, $30?
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A. Yes.
Q. Who was that man?
A. I, after 1vlr. George left.
Q. You were here hvelve days?
A. Yes, sir.
Q. And the skilled labor was employed only 32 hours. Do
you mean to tell t:Pe jury that it was necessary for you to be
here that long?
A. Naturally, the twelve days I spent in Richmond I didn't
spend that entire time laboring· at assembling· that merchandise and taking inventory.
Q. How much of that time did you use for that.
page 80: ~ purpose Y
·
A. The purpose of assembling the merchandise 1
Q. Yes.
A. Of course, after the merchandise was assembled, I spent
a good bit of time trying to sell it at the highest possible bid.
Some of that time I was held in Richmond. In fact, I can definitely state that some of that time I 'vas held up attempting
to make a settlement with the city. My instructions were to
attempt to make a satisfactory settlement with the city of ·
Richmond.Q• .And you charged the city of Richmond for the time that
yon stayed here for that purpose?
A. Yes, sir, it is on that list.
Q. Did you use that time for any business of yours Y
A. Well, there was very little holding me here with the exception of that. I int~nded to leave long before that.
Q. ·You were in touch 'vith your Atlanta office all the time
you 'vere here, were you not Y
A. I can't recall what, if any, negotiations or connections
I had with the Atlanta office. During the course of that time
I might have received a few wires from the Atlanta office
asking me about some matters. I merely answered the wires.
I can't say that was done. Other than that I was not handling· the Atlanta business.
Q. You have here, ''Telephone and telegraph $25.16.' ,. Of
what did that consist Y
A. That consisted of Mr. Ellis's reports to me, conversations with him with regard to the damage, conpage 81 ~ versations with our home office with regard to the
damage. That was not all the Tel. and TeL we had,
but as much as I could account for. Of course some of the
items were calls from my home office to me which were paid
for at the other end.
.
Q. Why were they not charged in this statement f
A. Because, comparatively speaking, they would not
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amount to a great amount of money, and the effort to get
them would be more than they were worth.
Q. Did you and Mr. George have authority from the home
office to settle this matter without consulting the home office 7
A. No, sir, they had to be ,consulted, but I would be here in
a capacity that I could have settled with the city at the time.
Q. Did you talk to Mr. Ellis as to the number of feet of
water in that cellar?
A. Yes, sir.
Q. When he telegraphed 'vhat did he .say as to the depth
of water in the oollar Y
A. It says two feet.
Q. Did you corroborate that by your verbal conversations
with himY
A. In verbal conversation he told me there were places in
the basement where the water w.as that deep. Of course, there
were other places where the water was not that deep, due to
the fact that the floor was not at all even.

.

Witness was then excused.
R.OBERT T. HUBAND,
A witness of lawful age, introduced on behalf of
the plaintiff, was duly sworn and testified as follows:
page 82 }

DIRECT EXAMINAT'rON
By Mr. Bocock:
Q. Please state your nam~
A. Robert T. Huband.
,~
Q. What is your age!
A. Forty-two.
Q. And your address?
A. 2808 west Grace Street, Richmond.
Q. Are you employed by the Hood Rubber Products Company!
·
A. Yes, sir.
Q. In what position?
A. Traveling in the State of Virginia.
Q. Selling, I judge!
A. Yes, sir.
Q. Did you examine these goods after they had been damaged by water on the 7th of June, 1934Y
A. Yes, sir.
Q. What was the condition of them, in a general way?
A. Well, they were soaked; all the freshness had left them
and it left them in a very poor salable condition.
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Q.. Were yon assigned the duty of selling the damaged
goods?
A. Yes, sir.
p~e 83 ~
Q. Will you tell the jury what efforts you made
to sell them Y
A. Yes, sir. I tried for quite a while. I called on quite
a number of my trade that I thought could handle a proposition of that kind. I received three bids to my knowledge, and
numerous others would have liked to handle it but didn't have
the money to swing the deal, it being. Qf that size. Shoemakers, you know, do not have but so much money, and this had
to be a cash transaction, that's the way it was put to me.
Q. Did you get· a bid from Longo Brothers Y
A. Yes, sir.
Q. Was it in writing?
A. Yes, sir.
Q. Will you look at that paper and tell the jury what it is t
A. (Examining) This is a bid for the entire damaged merchandise, $417.05.
Note :-Said bid is here filed in evidence and reads as fol·
lows:
June 19 1934
Hood Rubber Products Co.
Att. Mr. Gilliam :
824 W. Broad St.,
Richmond Va.
Gentlemen:
Please consider this our bid of $417.05 cash fob your store
for merchandise recinntly da1nanagerl" by water. Said bid is
for the following merchandise.
336 dozen mens and womens cut soles assorted
page 84 ~ ·520 lbs. mens and womens leather strips and
bends assorted.
50 lbs. Stitching flax
60 Doz. sz, 3 shoe polish ,
1.4 sheets Fiber
LONGO BROS.
By TONY LONGO.

By Mr. Bocock:
...
Q. Will you look a·t this paper 7
. A. Yes, sir. (Examining) This is a bid from Jacob Myers, for $425.
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Note :-Said bid is her.e introduced in evidence before the
jury and :filed, as follows :

J nne 20 1934·
Hood Rubber Prod. Co.
Att. J\Ir. Gilliam
824 W. Broad St.
Richmond V a.
Gentlemen:
I submit to you this bid of $425 cash fob your Richmond
store for the damaged merchandise now in your possession
amounting to approximately and practicaly the following:

520 lbs. mens and womens strips and bends
336 Doz. mens and womens leather taps
50 one lb. spools stitching machine thread
60 Doz. size # 3 shoe polish
page 85 ~ 14 fiber sheets
Lt lt understood by be that the Hood Rubber
Products Co Inc. reserves the right to reject any and all ·bids.

JACOB MEYERS
Signed ................ .
JACOB MEY¥lRS
Bv J\{r. Bocock:
"'Q. Will you look at this paper and state what it is?
A. (Examinjng) This is also a bid from Mr. George C.
Burtner, of Harrisonburg, Virginia, whom I had come to
Richmond and look this merchandise over. His bid is $550.
Q. Is that the bid that you accepted Y
A. This is the bid that was accepted, y~s, sir.
Q. Is that the highest bid you received Y
A. Positively.·
Not~ :-Said bid is here introduced in evidence and filed,
as follows:

Harrisonburg, Va., 6-28 1934
Hood Rubber Prod. Co.
824 W. Broad St.
Richn1ond, Va.
I am offering in the way of my bid for the damaged goods
you hold as I understand you have
·
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520 lbs. mens & womens leather in bends and strips,
336 Doz cut soles mens and womens
50 lbs. stitching Flax
'
60 Doz. # 3 shoe paste.
page 86 }- 14 Sheets Wht. Fiber sheeting.
My bid is for the above is $550.00 F. 0. B. Richmond, Va.
Very truly
GEO. C. BURTNER.
:·

••.• :. ;.£.,

• ; ... .-. . .

(Stamped)
Hood Rubber Products Co.
RECEIVE·D
Jul 2 19·34
Atlanta Branch No. 7.

I

Bv Mr. Bocock:
..Q. How long were you engaged in trying to dispose of
these goods Y
A. I presume it was three weeks or a month. Mr. Gilliam
said the merchandise had to be sold to get the basis to extend
the damages that were done.
Q. Did you get any other bids except those three there·?
A. No, sir. ·
Q. Did you try to get any others?
A. Yes, sir; Mr. Walker of Fulton, Mr. Hughes of Front
Royal, Mr. Smith of Front Royal, 1\lr. Fox of Harrisonburg,
Mr. Shelton of Harrisonburg, and also -Mr. Sullivan thereanybody that I thought could possibly have the cash to pay for
it, and that was the highest bid I received, and to be perfectly
fair with you it :was just $125 higher than any one else.
page 87

~

CROSS EXAMINATION.

By Mr. Puller:
Q. Mr. IIuband, 'vhen were you first authorized to sell these
goods?
A. Oh, I imagine after it was all packed up, gotten in
condition to sell.
Q. How long was that after the accident f
A. I imagine that was a week or ten days afterwards.
Q. Who authorized you to get these bids Y
A'. Mr. Gilliam.
Q. Was he in Richmond at that time'
A. No, sir.
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Q. Do you know when t4~t was Y
I can't specify, but I imagine a week or ten days after.
It took at least that time to dry out and pack it up.
Q. Did you try to get bids for those goods separately and
not as a whole Y
A. No, sir.
Q. Could you have realized more if you had done that Y
A. I don't think so. To be perfectly fair, I think we got an
excellent sale for it at the price. we got, due to the condition
of it.
~

Witness was then excused.
page 88

~

ASHTON C. WALTON,
A witness of lawful age, introduced on behalf of
the plaintiff, was duly sworn and testified as follows:
DIRECT EXAMINATION.

By Mr. Bocock:
Q. Will you state your full namef
A. Ashton Carr Walton.
Q. What is your age Y .
.A. Forty-five.
Q. And your address Y
1
A. 3219 First Aveune.
Q. By whom are you employed Y
A. The city of Richmond.
Q. Have you been employed continuously by the city of
Richmond since the 1st of June· of last yearY
A. Yes, sir.
0

1

0

0

1\fr. Bocock: I ask leave of the Court to examine this witness under the rule of adverse parties, he having been employed by the city of Richmond ever since the damage occurred.
lfr. Cannon: If Your Honor please, I do not think it is
fair to assume that because he is employed by the city of
Richmond he is adverse.
The Court:. I will rule on the questions as they are asked.
page 89

~

By Mr. Bocock:
Q. Do your records show when the meter for the
premises 824 west Broad Street was installed Y
A. The records in the Division of Accounts show that,
and we also have that data at the meter shop.
Q. When was it installed y
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A. It was installed in November, 1922.
, Q. Was it ne"r thenY

A. Yes, sir.
. Q. Are those meters inspected for anything but the meas-

urement of water, that is, by the meter-readers, after they_are
installed?
· Mr. Cannon: If Your Honor please, _we object to that question because he has laid no foundation for it. He should
first show that it is the custom of other utility· companies
to make those tests. If he wa.nts to mak~ any capital out
.of the fact that we have not made those ·tests, he should first
show that it is th~ pra~tise of oth~r utility companies t~ do it.
The Court: Objection overruled.
Mr. Cannon: Exception.
'

A. This meter was tested at the shop an<l approved before
it left the shop. It was 0. K.
By Mr. Bocock:
.
Q. Will you answer the question, whether it has been inspected since it was installed Y
A. According to my recollection it has not. Mr.
page 90 ~White, who has charg·e of the meter bureau, may
have some information with· respect to some recent
test.
Mr. Cannon: Will my objection apply to that questj.on as
well!'
The Court : It is understood, without making the repetition, that all of these questions are objected and excepted to.

-By Mr. Bocock:
.
.
Q. It is in evidence that the bottom of this m~ter ~~s said
-to have blown out on June 7, 1934. Dp you know whether
that is true?
.A. The knowledge that I had was th~t the ga·sket of the
meter blew, causing a leak that we cohside~ a spray leak.
That is what we found when we inspecteCI. the· meter from the
Service Bureau.
·
·
· ·
Q. Did water from that meter flood that ce~lar?_
._
A. The water from the meter seeped through the earth
to the wall of the property, and through openiJ:!gs i~ that
wall, which were nnnierous, and then · also found its way
through in an areaway where coal was ·put in the building,
. and came up there like a small size s:P.ri~g, ~ith bt!bbling
of the water.
1

·
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Q. \Vhat is the pressure in the pipe there? ·
A. The pressures vary. I do not have the pressure at this
location.
page 91 ~ Q. To the best of your knowledge what is the
pressure in that locality?
A. I can just guess at it.
The Court: Don't guess at it.

By Mr. Bocock:
.
Q. What is the pressure in the business district 7
A. The pressures vary in the business districts, from 80
pounds in the west end section to round about 55.
CROSS EXAMINATION.
Bv Mr. Cannon:
·Q. Mr. Walton, how long have you been connected with the

cityY
. · A. I have been with the city of Richmond since May 10,

1910-May 1, 1910.
·
·
Q. Tell the jury what you know about being notified of this
leak at 824 west Broad Street.

~Ir. Bocock: If Your Honor please, I have no objection
whatever to the question, but I think he is examining the wit.ness as his own witness because that question is not in response to my examination.
~Ir. Cannon: All right, then, I will reserve my questions.

Witness was then excused.
WALLACE A. WHITE,
page 92 ~
· A witness of lawful age, introduced on behalf of
the plaintiff, was duly sworn and testified as follows:
DIRECT EXAMINATION.
By Mr. Bocock:
.
Q. Will you please state your full name?
A. Wallace A. White.
Q. What is your age? .
A. Forty.
Q. And your address?
. .11.. 4218 Seminarv Avenue.
Q. What is your" position T
.A. I have charge of the maintenance of meters.
Q. In the city of Richmond¥
·
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A. Yes, sir.
Q. Have you had that position since the 1st of June, 1934Y
A. Y·es, sir.
Q. Do you know ·when, if ever, the meter in front of 824
west Broad Street was inspected for defects~
A. It was inspected before it was installed. I don't know
whether it has been inspected since, or not.
Q. Do your records sho'v whether it has been, or not 7
A. It does not show, no, sir.
,
Q. Do you make any inspection o£ meters. without recording itt
.A. Without recording, no, sir-only through reports of
meter-readers, whether they register or not.
page 93 ~ Q. That is as to water going through only, is
it not?.
A. Yes, sir.

CROSS EXAMINATION.
1\[r. Cannon: If Your Honor please, we make the same ob-.
jection . and exception to the testimony of this witness as
we made to the testimony of the previous witness.
Bv Mr. Cannon:
·Q. How many meters, approximately, are there in service
in Richmond f
A. Approximately 45,000.
Witness was then excused.
Mr. Bocock: We rest.
Note :-The jury were sent out of the courtroom at this
point and the following motion made and argued in their ab·. sence.
}fr. Cannon: It seems to me, Your Honor, that the plaintiff is trying this case on the doctrine of res ipsa loquitur;
that he has not adduced any testimony to show that' we had
any knowledge of this leaky condition of the meter prior to
the time that we were notified by his client at three o'clock
that afternoon. The evidence shows that ten minpage 94 } utes thereafter we had cut off the water.
He has not shown any knowledge on our part of
any defects in the meter. On the contrary, Mr. Walton said
that the meter was a new one when it was installed. He bas
not shown, in fact, anything except that there was a leaky
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meter which resulted in some vague damages to his client.
Under those circumstances it seems to me that there is
not sufficient evidence here for this case to go to the jury.
· I call Your Honor's attention to the decision of the Court
of Appeals in the case of City of Norfolk v. Tr~vis, 149 Va.
523 wherein the Court says : 'The doctrine of re~ ipsa loqu.itur is not applicable to .municipal corporations''.
Now it is held that we are not insurers, that we are only
held to the exercise of ordinary care. If this record up to this
moment discloses any act of negligence, I am at a loss to recall it.
.
On this question of inspection after the meter has been
installed, I submit to Your Honor that it would be an unreasonable requirement if the city of Richmond had to inspect 45,000 meters at stated intervals. That obligation is
not i~posed on us because we sell water to consumers for
compensation. That would absolutely make us inpage 95 ~ surers. There is no evidence here that other similar enterprises require their meters to be inspected for defects at periodic intervals. Ther~ is no evidence as to how long a time should elapse between inspections, if they should be made at all. This meter may have
been read·one day and the leak occurred the next. The only insp~ction we make is when we read the meters every month,
and if there is a leak it is discernible. But how often are we
to be called on for the inspection of 45,000 meters? Every
month we do it through the meter-readers. Are we to do it
every day, or every \\~eek. I say that that is an unreasonable
imposition, certainly until it is shown in evidence here that
other, similar companies, engaged in a similar enterprise,
resort to such an inspection of their meters.
The Court (after further arguments): Mr. Cannon, you
have given us some very good law, but on the motion to strike
the evidence our Court of Appeals· has recently admonished
the trial courts that the practise is becoming too prevalent,
and has said that where the facts in a particular action are
peculiarly within the knowledge of the defendant the court is
not to strike the evidence certainly until the evidence of the
defendant is in.
1\Ir. Cannon: I recognize that, but he has put two eity
witnesses on the stand and interrogated them.
The Court: On· a certain point.
·
Mr. Cannon: He had an opportunity to bring
p1;1.ge 96} out everything they knew.
The Court: Under the recent decisions of the
Court of Appeals I think the motion should be denied.
Mr. Cannon: We save the point.
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EVIDENCE FOR THE DE·FENDANT. .

M. J. SIEBERT,
A witness of lawful age, introduced on behalf of the defend-·

ant, was duly sworn and testi:Q.ed as follows:
DIRECT EXAlVIINATION.

By Mr. Cannon:
Q. Mr. Siebert, where do yon reside and.what is your occu-:pation?
.A. 4231 Brook Road, I am employed by the Neptune Meter Company.
·
Q. Does your business require you to have a knowledge of
water-meters Y ·
A. Yes, sir.
·Q. Have you ever studied engineering Y
A. Yes, sir, I have studied engineering to some· extent.
Q. Is it necessary for you to know about water-meters when
·
you attempt to sell them?
.
page 97 ~ A. Yes, sir, it is necessary for me to know about
.
water-meters when I attempt to sell them.
- Q. How long have yon been in that- business Y
A. I have been with the Neptune Meter Company since
1918. From 1919 to 1921 I was doing s·ervice work, and from
1922 I have been doing sales work.
Q. Is it necessary also for yon to be familiar with the meters of your competitors Y
·
A. Absolutely.
Q.· How many Watch Dog meters are in service at the pres~ti~Y
.
A. I can't state definitely, except I can give an approximate statement. I think from two to three million in service;
I would say between a million and a half and two million
and a quarter Watch Dog meters are in service; I would say
approximately two million.
· ··
· Q. Are there any fu service in localities near here?
_ .A. Yes, .sir. Watch Dog meters are in service in various
localities in the· State of Virginia, North Carolina West Vir:..
ginia and Delaware.
Q. Can you state the localities Y
A. Yes, sir I think I can. There are numerous ones in service. in Lynchburg, considerable in Alexandria, considerable
in service in the city of Richmond, and in Alta Vista. Do
you care for some more 1
Q. Mention a few cities in other States.
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A. Detroit, Fayetteville, North Carolina, Washin2'ton, D. C., and Newark, New Jersey.
Q. I neglected to ask you what territory you sell
meters inY
A. At the present time I take care of Virginia, West Virginia, ~Iaryland, Delaware and Washingto:Q., D. C. I used to
cover the State of North Carolina up until five years ago.
Q. Tell the jury whether, or not, the Watch Dog is a standard designed meter.
A·. ·Yes, sir, the Watch Dog is. I would say that there are
abont eight or ten meter companies, possibly, and all of them
act as competitors. The Watch Dog is what is known as a
standard make meter; in other words, the construction of the
meter is similar to the construction of meters that are sold
in various parts of the country. For instance, in this State
and in the north the meter that is sold is what is knowu as
the frost proof climate meter and in the southern States they
use what is known as the warm climate meter. The meter
that is sold here has a cast iron bottom cap; that is put on
there to protect the mechanism of the machine in the event
the meter should freeze.. But for that, in the event the meter
should freeze you would lose the whole machine instead of
just replacing the bottom cap after the meter is damaged by
frost. In every respect it complies with the American Water
Works' and the New England Water Works' specifications.
Q. What is the average life of standard meter Y
A. That is a little indefinite to say. They have
page 99 ~ have · figured the average life of various meters
over various intervals. In my experience of the
life of various meters it is hard to tell. For instance, I can
state a case where the life of a meter was set at 10 years, that
is the 'vearing mechanism of the meter. Wilmington, Delaware, depreciated its meters over a period of ten years; but
two years ago they built a high school and condemned a lot of
property for it, and those meters were taken back in service.
As far as those meters were concerned, the service of them,
the meters w~re not supposed to be there, they had depreciated
them away, and they had to get a special order to put them on
the books. The life of a meter as far as the mechanism is
concerned-! am talking about the measuring mechanism
alone-there is no definite period; but the life of a meter
other than the measuring mechanism, the bottom cap and
the protection from frost,. that is indefinite because there
is no wear on that part at all.

page 98

~
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CROSS EXA.1\1INATION.
By lYir. Bocock:
Q. Mr. Siebert, cast iron will rust or corrode, will it not Y
. A... Yes, sir.
Q. .And your meters have a cast iron bottom Y
A. Yes, sir.
Q. So that in case of frost, rather than lose all the mechanism you have got inside, that cast iron gives
page 100 ~ way?
A. It gives way under pressure. We put it
there to protect them.
·
Q. Are these your meters in the city of Richmond Y
A. No, sir.
Q. Who makes those Y
A. The Gammon Meter Company.
Witness was then excused.
ASHTON C. WALTON,
Recalled on behalf of defendant, testified as follows
DIRECT EXAMINATION.
By Mr. Puller:
Q. Mr. Walton, did you receive any notification from the
Hood Rubber Products Company about the accident at their
place on west Broad Street on June 7th?
A. We received a complaint from them that they had a water leak, about three o'clock on June 7th. We were fortunate in having one of our service men in the City Hall at
the time and he was dispatched to this place, 824 west Broad,
and he reached there in probably ten minutes. He found the
trouble, cut the water off and notified my shop, the meter
shop, to send its men down, and the meter was
page 101 ~ changed before 3 :30.
~{r. Bocock: If Your Honor please, I think the witness
should testify only to facts within his own knowledge.
·The Court: Don't tell what somebody told you.

By Mr. Puller:
Q. Did you go out to the place Y
A. I did.
Q. Did you turn the water off?
A. I did not.
Q. When did you get there Y
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A. About one hour later.

Q. Did you make an inspection of the cellar Y
A. Yes, sir.·

Q·. What did you find?
A. I found the largest area of the basement flooded with
watPr. I think I was at the lowest point. I stuck my hand
straight down and it came this far (indicating), which measured eight inches.
·
Q. What was the depth of the water in the middle of the
basement?
.A. I didn't go that far. I had no way of getting there. I
walked on a board.
Q. Where was the water coming from Y
A. Most of it came through the front wall of the building.
Most of it, when I was there, was seeping through the coal
shute in the area, it was bubbling up like a little
·
·
page 102 ~ spring.
Q. Will you state to the jury how much water
was in that basement when you got there Y
A. We figured that and found it contained a fraction over
two thousand gallons of water, judging from the depth I
I found when I got there.
Q. What is ·the location of the meter in the sidewalk in
front of that building?
A. The meter is located 15 feet 9 inches from the building
in a direct line.
.
Q. ""'bat is the width of that building?
A. The outside width is 21 feet.
Q. Did you examine the entire front wall down in the basement?
·
A. I did.
1\tir. Bobcock: If ·Your Honor please, I object to that question, on the ground that the grounds of defense which have
been filed by the defendant do not claim any contributory
negligence. I imagine that is what he is leading ·up·to. ·
Mr. Puller: I am not trying to show contributory negligence. This question is asked for the purpose of showing
that this leak had started· and had been running a long time
before the city had an opportunity to know it, before it received notice from the plaintiff in this case.
Mr. Bocock: I withdraw the objection.
page 103

~

By Mr. Puller:
Q. What was the condition of that wallY
A. The front wall of the building was saturated. My attention was attracted to its appearance. It looked right slick
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' from the water. I noticed the cracks. I walked to the location of the service,- where it entere'd the building, to see if
the water had gotten that high, and I found it had not gotten that high in that locality. But the wall was wet, considerably wet, for a height of probably four feet or probably
more.
Q. The whole front wall f
A. Yes, sir.
Q. What is the size of the intake pipe of that meterY
A. Five-eighths, lead service.
- Q·. What portion of the meter was leaking?
A. It was found on the right hand side of the meter facing
the building ; in other words, the right hand side of the inlet
and outlet connection. It was shooting a spray from a gasket
that was blown. The gasket was still on it, that was not defective at all:
Q. Will you show the jury the location of that gasket?
· 'A.. (illustrating on picture of meter and pipes) The location of the gasket is right ~here.. It is put there before
'this piece and those screws are clamped on it. .When th~
screws get loose they may under pressure give
page 104 ~ slightly; I would not say whether that was the
case here, or not; but the fact is that the gasket
was blown on this side; it was sticking out like you stick
your tongue. out. If all the bolts had given way the. meter
would have just collapsed, but it didn'i do that at all.
The Court : Were there any broken or loose bolts or nuts
on it?
Witness: I didn't examine it to that extent.
Juror: This spray that you. spoke of, how long would
it take· that to run 2,000 gallons of waterY
Witness: I c·an't answer that question. Mr. White could
probably answer that. ·Of course it would depend entirely
·pn the opening, and in ·order t'o ascertain the quantity of
water' that would run through you would have to put it to a
test.
Mr. Puller: The witness is with you.
Mr. Bocock:. I have no questions.
Witness was then excused.
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FRANK H. Mcl{ENNEY,
A witness of lawful age, introduced on behalf

of the defendant, was duly sworn and testified as follows :

DI}tECT EXAMINATION.
By Mr. Cannon:
Q. Mr. McKenney, state what connection you have with
the Department of Public Utilities of the city of Richmond.
A. I am in the Service Department.
Q. Did you go to 824 west Broad Street on the afternoon ·
of June 7th, 1934, in response· to the report that there was
·
a leak there f
A. Yes, sir..
.Q. Please tell the jury, when you got there, what you found
and what you did.
A. I got up there six or seven minutes after I got the call.
I opened the meter box, I could hear it spray. I cut it off,
went down in the basement, stepped off the steps in about
four inches of water, and telephoned the shop to have the
mater changed.
Q. I understand that you cut the water off7
A. Yes, sir, bef.ore I went in the basement.
CROSS EXAMINATION.
By :1\{r. Bocock:
Q. Did you take the meter out 7
.
_
A. No, sir. I could look at it when I took the
page 106 ~ top off the box.
Q. But you did not examine it?
A. No, sir.
The Court: Ho'v large is this water-meter?
Witness:_ It fs about that size (indicating) at the top
~nd qpens out at the bottom.
The Court: It is in the opening in the sidewalkY
"\Vitness: Yes, ~ir .
. .Tl;le Court: How big is thatf
Witne_ss : .Approximately that tall (indicating).
' The Court·: How wide is it Y
Witness= ~bout that wide (indicating).
The· Court: How deep is the meter?
Witness : About .eighteen inches.
The Court : How tall is it?
Witness: ·Some are that tall and some are that tall. (In·
dicating)
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The Court: How_tall is this particular Watch Dog meter!
Witness: I reckon it is about six or eight inches tall.
The Court: You opened tlie cap in the sidewalk when you
got there?
Witness : ·Yes, sir.
The Court: What did vou see down in there T
Witne_ss: I .. just saw the water running from
page 107 } the meter towards the building. It wasn't so
much at that time.
The Court: Could you see at that time what caused the
.leak?
Witness: As I looked down it seemed to be coming from
the bottom of the meter or the side of it.
The Court: Did the water stop as soon as you cut it o:fff
Witness: It stopped at the meter, yes, sir.
The Court : Yon cut it off between the meter and the main
water line, did you?
Witness: That's right.
The Court : Did you examine the meter after it was taken
out?
Witness : No, sir.
The Court: Who did T
Witness : It was carried to the shop. .
The Court : Who disconnected the meter Y
Witness: ]\fr. Britton.
Witness was then excused.
page 108 }

CLARENCE BRITTON,
A witness of lawful age, introduced on behalf of
the defendant, was duly sworn and testified as follows:
DIRECT EXAMINATION.

By Mr. Cannon:
Q. Mr. Britton, will you tell the jury what, if any, connection you have with the Department of Public Utilities of
the city of Richmond?
A. Utility man, I reckon. I do everything.
Q. Did· you get a call on the afternoon of June 7, 1934,
with reference to a leaking meter at 824 west Broad StreetY
A. Yes, sir.
Q. Teii the jury whether, when you got the call, vou went on
the premises ana what you did.
"
A. The call came in about 10 or 15 minutes past three. I
taken a. meter and went down. When I got there I lifted
the top off the meter-box; the water was very· high in it. I
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disconnected the meter, taken it out of the box, and it was
burst, and I put a new meter in. When I got through I went
inside. 'l,he gentleman told me to go down in the basement
and I went down in the basement and saw the water there.
Q. Was the water run:hlilg in the basement?
A. No, sir, it had stopped.
Q. .Tell the jury what was the matter with the meter.
A. The washers had rotted off and let the botpage 109 }. tom down, and the pressure of the water burst- .
an ear off the bottom cap.
·
Mr. Cannon: The witness is with you.
Bocock: No questions.
.
The Court: How many washers were on there?
Witness: Four washers.
·
The Court: Were they between the main casing and the
bottom cap?
Witness: The bottom nuts and the bottom cap.
. The Court: The washer is round, isn't it?
Witnes~·: Small washers, half an ~nch or five-eighths of
an inch.
The Court: Isn't there a big washer that is between the
main casting and the bottom casting Y
Witness: That's the gasket.
The Court: Was anything the matter with the gasket f ·
Witness: That was just· sticking out between the main
casting and the bottom cap, blown out.
The Court: What did I understand you to say was rotten!
Witness: The washers· between the nuts and the bottom
cap.
The Court: That had caused the main casting and the
bottom cap to become separated, had it?
Witness : Yes, sir.
.
page 110 } The Court: And the water could escape between them!
Witness: Yes, sir, it just blew the gasket out.
The Court: How large was that opening!
Witness: I can't tell you.
The Court : Did you examine it?
Witness: No, sir. I taken it out and taken it to the
shop. Just the right hand side of the gasket had blown out.
The Court: How many of those cap bolt washers had
rotted, just olie or aU four?
Witness : I think it was two of them.
The Court: Did you see those bottom bolt washers there·?
Witness : Part of them were there.
The Court: And part had rotted awayY
~{r.
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Witness: Yes, sir.
Witness was then excused~

page 111 }

W ALLA.CE A. WHITE,
.
A witness of lawful age, introduced on behalf of
the defendant, was duly sworn and testified as follows:
DIRECT EXAMINATION.
By Mr. Puller:
Q. What is your full name, Mr. WhiteY
A. Wallace A. White.
Q. Are. you the ·Same Mr~ White who was called upon to
testify by the plaintiff this morning in this caseY
A~ Yes, sir.
·
Q. How long have yon been connected with the city of
, ·
Richmond 1
A. From March, 1920.
·
. :Q. 'When was this m~ter installed at 824 west Broad Street,
according to your records t
A. November 22, 1922.
Q. What is the name of the meter T
.A. It is made by the Gamon Meter Company,- of Mills,
N:ew· Jersey. ·It 'is called the Watch Dog meter.
·· Q. What was the condition of that meter at the time it
was installed?
A. It was new.
Q. Is that '\Vatch Dog regarded as a ~tandard meterY
A. Yes, sir.
· Q~ Do you know' whether it is used hi any other localities
than the city of Riclullond, and other States T
A.. Yes, sir.
·page 112} Q. Do you know what cities it is used in, in
Virginia?
·
A. Well, I know 'Portsmouth has ·some, and Lynchburg;
they are the only two cities I have visited and know ab·
solutely they are there. I know they are in other cities but
I cannot testify to it.
Q. Do you know whether any of them· are used in Philadelphia 1
A. No, sir..
Q. What is the life of· the Watch Dog meter, Mr. White
-the average IifeY
· A.· Well, it is hard to say. I think some have been in service in Richmond since 1912. Some I know have been in serv. ice for twenty years and they are still going, still good.
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Q. Did you examine the meter that was involved in this
matterY
.A.. Yes, sir.
Q. What did you find "'rong with itY .
A. Well, I found that the bottom had given way, had
cracked; similar to the damage that occurs when a meter
freezes. The washers had also corroded and had given way.
.Q. Did you make any tests of that meter after the accident
as to how much ~ater would go through it, at the time it was
taken out of the premises?
A. Yes, sir.
.
Q. What did that test sho,vY
A. It showed that it was leaking at the rate of 675 gallons
an hour.
Q. Six hundred and seventy-five gallons an
page 113 ~ hour Y
A. ·Yes, sir.
Q. Did you inspect these premises 7
A. I did, yesterday.
Q. How long after the accident?
A. Well, yesterday I was there; that was the first time I
had been there.
Q. Have you any way of ascertaining how long this water
had been r"ll:nning before you were notified Y
A. Well, according to _what Mr. Walton said~Ir. Bocock: Now, if Your Honor pleaseThe Court : Do you mean what he said on the stand Y
Witness: Yes, sir. He said there was over 2,000 gallons in
the basement.
By Mr. Puller:
Q. If there were two thousand gallons of water in the basement at the time Mr. Walton went up there shortly after three
o'clock, can you tell how long the meter had been leaking before the citv was notified Y
A. I can say at least three hours or more. I can't say how
.much longer but I know it had been at least three hours.
CROSS EXAMINATION.
Bv Mr. Bocock: ·
· · Q. ·1Yfr. W4ite, did you test that meter when you put it in,
'installed it?
A. Yes, sir, tested it for ac.curacy.
page 114} Q. Not for defects?
A. Well, we don't open up meters. Do you
:mean open it up Y
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Q. No. Can't you put it on a machine and test it at 300
pounds pressure Y
A. We only test for the city main pressure. We do that at
the shop. It did not leak under pressure.
Q. You have no pressure at the shop to exceed the city main
pressuref
A. That 'is correct.
Q. Isn't it the practise to test them at a greater pressure Y
A. I find that the cities do not test for anything like that;
they take the manufacturer's test.
·
Q. The tests vary here and everywhere?
A.. Yes, sir.

The Court: ~fr. White, did I understand you to say that
the bottom cap of that meter was cracked Y
Witness: Yes, sir, similar to· freezing. It was broken
across there (illustrating on picture).
The Court: It was not broken apart-it was cracked Y
Witness : It has a brass lining inside that holds it together,
but the cast iron bottom 'vas crack~d hete and cracked there
and this lug here w.as broken-three different places.
Mr. Cannon: The City rests. If there is anypage 115 ~ body in the city government that Mr. Bocock
wants to put on the stand, we will furnish him.
Mr. Bocock: I think sufficient evidence has been submitted to bring out all the facts.
1\IIr. Cannon: If ·Your Honor please, I would like to call one
other witness.
PERCY S. STRAUS,
A witness of lawful age, introduced on behalf of the defendant, was duly sworn and testified as follows:
DIRECT EXAMINATION.
Bv Mr. Puller:
•Q. Mr. Straus, what business are you engaged in Y
A. I am now in the insurance business, Julius Straus and
Son.
Q. In what capacity?
· A. I am·working there with my brother.
· Q. Have you had any experience in the leather business f
A. ·From about 1906 to 1923 I was engaged in the leather
and shoe supplies business, under the name of Finch Whitlock
Company and then under my own name.
·
Q. Then you are acquainted with the values of leatherY
A. So far as the market values. I have been away from
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that for some time, but I had some experience in
handling sole leather during those years, and I
have also had experience in appraising leather
losses from fire and water damage for ins~rance companies
previous to going in business with my brother.
Q. Then you are qualified to appraise leather losses Y
A. I wouldn't say that. They selected me to value losses.
Q. Did you examine the goods of the Hood Rubber Products Company after this accident 7
A. Yes, sir. I went in the basement of the building on the
800 block west Broad Street. I did not make any careful survey or have any inventory figures at all; that phase was not
·entered into. Do you wish me to state what I observed f .
Q. Yes, sir.
A. Well, the goods I saw there, bends,. half soles and sole
leather, had been damaged by water.
,
Q. What in your opinion was the damage to those goods 7
A. From 20 to 25 per cent. I also said that I thought 100
_per cent damage had been done to the thread and some other
·
stuff I saw in that basement.
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CROSS EXAMINATION.
By Mr. Bocock:
Q. Mr. Straus, who asked yon to go there!
A. Mr. Dick Lacy of the City Attorney's office.
Q. You went, then, for the city?
A. Yes, sir, I went at his request.
page 117 ~ Q. Did you open all the boxes. there T
A. I opened nothing ; I merely looked at the
sole leather and half soles that were not in cartons, those that
were wired together.
·
The Court: About what percentage of the goods there in
value consisted of leather and half soles f
Witness: Judge, I didn't go into that at all. I simply observed the damage that was done in my opinion to the sole
leather. The other stuff, of course, was much more seriously
damaged than the sole leather by water.
Witn~ss

was then excused. .

Note :-Plaintiff and defendant having. rested, the jury was
adjourned until the next day.
1\fr. Cannon: If Your Honor please, we desire to renew
our motion to strike the plaintiff's evidence.

~ 7.6

Supreme Court of Appeals of Virginia.
Motion denied and defendant excepts.
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Objections to instructions.

Plaintiff objects to the refusal of the Court to give his
Instruction No. 1, because the facts of this case put it within
.the doctrine of res ipsa loquitur.
Teste : This 2nd day of August, 1935.
ROBT. N. POLLARD, Judge.
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I, Luther Libbby, Clerk of the Law and Equity
Court of the City of Richmond, do hereby certify
that the foregoing is a true transcript of so much
of the record as was ag-reed between counsel for the plaintiff
and defendant should be copied in the above entitled case
wherein Hood Rubber Products Company, Incorporated, is
complainant and City of Richmond, defendant, and that the
plaintiff had due notice of the intention of the defendant to
apply for such transcript.
Witness my hand this 20th day of August, 1933.
LUTHER LIBB·Y, Clerk.
Fee for record $30.00.
A Copy-Teste :
M. B. WATTS, C. C.

INDEX
Page
Petition for Writ of Error. . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 ·
Record. . . . ........................................ ~ . 8
Notice of !fotion for Judgment. . . . . . . . . . . . . . . . . . . . . . . 8
Affidavit of Murray M. McGuire, Attorney. . . . . . . . . . . . . . . 9
Grounds of Defense. . . · . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 10
Memo. by the Court. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 12
Defendant's Certificate of Exception No. 1-Instruction. . 15
Defendant's Certificate of Exception No. 2-Instructions. 16
Defendant's Certificate of Exception No. 3-Instructions. 17
Defendant's Certificates of Exception Nos. 4, 5-Motion
to Strike Plaintiff's Evidence ..................... 19
Defendant's Certificate of Exception No. 6-Motion to Set
Aside. Verdict. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 19
Defendant's Certificate of Exception No. 7-Evidence .... 19
Letter J as. E. Cannon-Grounds of Defense. . . . . . . 20
Ordinance, Approved June 24, 1907. . . . . . . . . . . . . . . 21
11. J. Hoover. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 25
J. T. Ellis, Jr. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 30
:I?aul G. Gilliam. .................................. 40
Robert T. Huband. . . . .............. :. . . . . . . . . . . . . 55
Ashton C. Walton. . ...............·.. ~ ......... 59, 6.6
Wallace A. White ................................ 61
M. J. Siebert. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 64
Frank H. Mcl{enney. . . . ...... ·. . . . . . . . . . . . . . . . . . . 69
Clarence Britton. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 70
Wallace A. White ................................. 62
Percy S. Straus.................................. 74
Clerk's Certificate. . . . . . . . . . . . . . . .. . . . . . . . . . . . . . . . . . . . . 76

