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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 1952
ANNA KRIKORIAN, EXECUTRIX OF THE WILL OF
K. DER KRIKORIAN, DECEASED,
Plaintiff in Error,
vers·us

THOMAS DAILEY, Defendant in Error.

PETITION FOR WRIT OF ERROR AND SUPERSEDEAS

To the Honorable Chief Justice and Justices of the Supreme
Court of Appeals of Virginia:

Your petitioner, Anna Krikorian, Executrix of the last
will of K. Der I{rikorian, deceased, respectfully represents
that she is aggrieved by a judgment of the Law and Equity
Court of the City of Richmond for the sum of $4,750.00 with
interest thereon from the 23rd day of December, 1936, and
costs, which was entered against her as the personal representative of K. Der Krikorian, deceased, June 9, 1937, in the
snit depending in the said court wherei~ the said Thomas
Dailey was the plaintiff and she as the personal representative of the estate of K. Der I(rikorian, deceased, was the defendant. A transcript of the record of the said case is herewith exhibited.
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Supreme Court of Appeals of Virginia.
.STATEMENT OF FACTS.

.Anna Krikorian, the pei·sonal representative of I{. Der
Krikorian, deceased, will hereafter be called the defendant,
and Thomas Dailey will hereafter be called the plaintiff, ac~
cording to their respective positions in the lower court. ·
K. Der Krikorian, the husband of the defendant, owned the
real properties No. 509 North Ryland Street and No. 1039
West Grace Street, Richmond, Virginia. He had owned the
real estate on 'Ryland Street some years and acquired that on
Grace Street in April, 1933. The improvements on the Grace
Street lot consisted of an old brick building which was used
for residential purposes. All of the property was mortgaged, and Krikorian desired to ma~e such use of the Grace
Street property as would be to his best interest. He wanted
to convert the house into a store and rent it for a drug store
or a chain grocery store. He conferred with the Laburnum
Realty Corporation, and that company approved his plan and
advertised the property in Richmond newspapers a number
of times under the heading, ''Drug Store Location''.
In the summer of 1934, Robert F. Ritchie, Jr., of the Laburnum Realty Corporation, saw .J. W. Chamblee who, with
his broth'er, D. P. Chamblee, operated drug stores, and en- '
deavored to lease them the said property for a drug store,
but, at that time, they were not interested in the location.
About a year later, or early in the summer of 1935, Mr.
Ritchie talked with them again about the matter and~ after
negotiations had been carried on for some time, Krikorian
. agreed to make alterations according to certain plans and
specifications at a cost of approximately $8,000.00, and the
Chamblees agreed to lease the property. 1\fr. J. W. Chamblee, a witness for the plaintiff, testified:

*
Q. Can you tell about how long you all were negotiating
before you actually executed the lease Y
A. Well now, I couldn't tell you that. He first mentioned
it in the summer of 1934. It must have been before June 1st
as that is 'vhen I had to serve notice that I would give up my
old location.
· Q. So you know by that it was before June 1st that you
•
were negotiating with l{rikorian 's agent Y
A. Yes, sir.
Q. For this place~
A. Yes, sir.
Q. Now, the lease stipulates that he was to spend about
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$8,000.00 up there in repairs.
repairs made Y
A. Yes. (R., p. 170.)
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Were those alterations and

The lease entered irito between the said K. Der Krikorian
and the said Chamblees, so far as matetial, is in the following words and figures, to-wit:
"THIS DEED OF LEASE, made this 19th day of July,
in the year 1935, between K. der Krikorian, landlord, hereinafter styled lessor, party of the first part, and J. W.
Chamblee and D. P. Chamblee, tenant, hereinafter
styled lessee, party of the second part, WITNESSETH:
That the said party of the first part doth demise unto
the said party of the second part, the following property, located in the City of Richmond, Va., to-wit: .Storeroom and stock room in building known as No. 1039 West
Grace Street, to be altered and improved in accordance with
plans and specifications approved by the parties hereto. The
premises hereby leased are to be used as and for drug store
purposes only from the 1st day of November, 1935, for the
term of six years thence next ensuing, and expiring on the
last day of October, 1.941, yielding therefor, during the said
term, the rent of Eighty Five Hundred Twenty Dollars, payable as follows, to-wit; $110.00 monthly for first two years,
$120.00 monthly for second two years, and $125.00 monthly
for the last two years, on the first day of each and every month
d:nring the term of this lease, IN ADVANCE, at the office
of Laburnum Realty Corporation, .Agent, without demand
being made therefor. * «· * ''
The property, No. 509 North Ryland Street, was occupied
as a confectionery at and during the time that Krikorian and
his agent were negotiating with the Chamblees for the lease
of No. 1039 West Grace Street for a drug store. The state
license to conduct the said business had been granted to Mary
Dailey, trading as Dailey's Confectionery, but the lease was
in the name of Thomas Dailey, the plaintiff. The lease to
No. 509 North Ryland Street expired in September, 1935, and
the plaintiff desired a new lease to take effect at the expiration of the old one. He discussed the matter with Krikorian
and a J.\IIr. Talley at the office of the Laburnum Realty Corporation. Talley was an officer of the said company, but was
dead at the time of the trial. These discussions with the
plaintiff took place during the time that Krikorian and his
agent were negotiating with the Chamblees for the lease of.
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No. 1039 West Grace Street for a drug store, for which pur:pose Krikorian desired to rent that property.
E. W. Minson, who was connected with. the Laburnum Realty
Corporation, was present at one of the conferences that oc~
curred some time in ltiay, 1935, between Krikorian, Talley and
the plaintiff, when the matter of a new lease of No. 509 North
Ryland Street was discussed. ~fr. Minson said that the plain..
tiff wanted Krikorian to insert a clause in the proposed lease
which would prohibit him from leasing- his Grace Street property to any type of business that would install a soda foun..
tain,. and that acting under instructions from Talley he actually prepared such a lease; that when the lease was shown
to Krikorian he refused to sign it and tore it up; that Kri..
korian said at the time that he had already entered negotiations to build a store and lease it as a drug store, and for
that reason he would not sign a lease restricting it; (R~, pp.
306, 307, 308). The said E. W. Minson testified:

·. Q. Mr. Minson, are you connected with the
Realty Corporation Y
A. Yes, sir (R., p. 305).

•

•

•

•

Laburnum

•

Q. Now, Mr. Minson, were you present on the occasion
when Mr. Krikorian and Mr. Dailey came into the company's
office on Main Street to have a talk about the lease of some
property on Ryland StreetY·
A. Yes, sir.
Q. Who was present at that conversation or meeting?
A. l\{r. Talley of our office, Mr. Krikorian, Mr. Dailey, and
myself.
Q. Well, now, what was the object of meeting down there?
What were they talking about?
A. To try to come to some ter:ms and agreement whereby
they could draw up a renewal lease for Mr. Dailey.
Q. What did Mr. Dailey want Mr. Krikorian to do?
A. To insert a clause in his lease prohibiting Mr. Krikorian from leasing the corner store at 1039 West Grace to
any type of business that would install a soda fountain. .
· Q. Now, was anything said about a drug store or chain
storeY
.A. Yes, sir (R., p. 306).

•

•

•

•

•

•

Q. In other words, at this meeting Mr. Dailey was trying
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to get Mr. l{rikorian to restrict 1039 "\Vest Grace Street, was
he?
A. Yes, sir.

•

•

.

.

Q. Now, go on and tell the jury exactly what position Krikorian took down there at that meeting and what Dailey's position was and what the result of it was Y
A. Well, to begin with, I suppose that Mr. Talley had been
tryrng for at least two months to bring Mr. Dailey and Mr.
Krikorian together on the terms of the lease, and I think it
was more or less thoroughly discussed (R., p. 307) .

•

•

Q. Go ahead and tell the ones that you were present and
who drew up the lease and so on.
A. Mr. Talley instructed me to draw up a lease and put in
it just what Mr. Dailey wanted. That I did, put the clause
in it as I stated before that limited the leasing of 1039 to any
type of business that would install a soda fountain.

The Court: That would what¥
The Witness: That would install a fountain. Mr. Kri~
korian would not sign the lease. He tore it up. Said that
at the time he had already entered negotiations to build a
store on the corner and to lease it as a drug store, and for
that reason he would not sign that lease restricting it.

*
Q. When was this, nowY

A. This was. about 1\Iay, 1935 (R., p. 308).

The plaintiff admitted that he discussed the question of a
new lease with l{rikorian and Mr. Talley at the office of the
Laburnum Realty Corporation (R., p. 80). Krikorian never
signed the proposed lease, and he refused to sign any lease
that would prohibit him from renting his said Grace Stree.t
property for a drug store.
Rose & Lafoon, Incorporated, real estate agents, had done
some financing for l{rikorian in October, 1934, and in April
or May, 1935, that concern took over No. 509 North Ryland
Street as agent for Krikorian. Mr. Krikorian frequently discussed his affairs with 0. M. Lafoon, a member of 'the said
corporation, and often sought his advice. Mr. Lafoon had
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been advised of what had taken place at the office of the
Laburnum Realty Corporation with reference to a proposed
lease of the said property, No. 509 North Ryland Street, to
the plaintiff. He knew that Krikorian did not sign the proposed .lease, and he also knew that Krikorian expected to
lease No. 1039 West Grace Street for a drug store (R., pp.
332, 333).
'
With knowledge of these matters, the said 0. M. Lafoon,
on or about July 2, 1935, prepared a lease of the said property, No. 509 North Ryland Street, which was executed July
2, 1935. The said lease, so far as material, is in the following
words and figures, to-wit:
"THIS DEED OF LEASE, made this 2nd day of July in
the year 1935 between 1{. Der l{rikorian, hereinafter styled
lessor, party of the first part, and. Tom Dailey, hereinafter
styled lessee, party of the second part, WITNESSETH: That
the said party of the first part doth demise unto the said
party of the second part the following property, to-wit:
Store-509 North Ryland St., Richmond, Va.
"The premises hereby leased are to be used as and for
confectionery from the 1 day of October, 1935, for the term
of five years from thence next ensuing, and expiring on the
30 day of September, 1940, yielding therefor, during the said
term, the rent of Three Thousand and No/100 Dollars ($3,
000.00), payable as follows, to-wit: Regular--$50.00 per
month at. the office of Rose & Lafoon, Inc., Agents, without·
demand being made therefor, the first instalment to become
·
due on the 1 day of November, 1935. * • *
''SPECIAL COVENANTS:
''Lessor agrees to fix new floor as agreed-paper one room
upstairs plaster where necessary in store-paint wall above
fixtures and ceiling-patch floor to toilet.
''Lessor will not lease property known as 1039 West Grace
.for a confectionery during this lease. R. & L. Agts. Lessor.

•••

''The lessee further covenants that the lessor may re-enter
for the breach of any covenant herein contained, or for repudiation of lease, or failure to move into premises at the
beginning of the term, and especially for, or on account of
non-payment of rent, actual demand therefor by the landlord being expressly waived; and may re-rent the said premises for the account of the lessee at any price or rate that
the lessor may consider proper under the circumstances, and
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collect any deficit from the lessee tip to the end of the said
term. • * *
''Witness the following signatures and seals:
K. DER KRIKORIAN

THOl\IAS DAILEY

(Se_al)
(Seal)"

The said lease was acknowledged by the parties and recorded in the Clerk's .Office of the Chancery Court of the
City of Richmond on the 17th day of July, 1935. (Exhibit No.
1, R., p.
.)
The only language in the lease which related to a restriction of any kind was in these words : ''Lessor will not lease
property known as 1039 West Grace Street for a confectionery during this lease.'' There is not a word in it about protecting the lessee of 509 North Ryland Street against competition. Krikorian agreed not to rent the Grace Street
property for a confectionery, which is all that is said on the
subject. At the time the said lease was executed, Krikorian
was still neg·otiating with the Chamblees for a lease of No.
1039 West Grace Street for a drug store, and he knew he
would have to expend about $8,000.00 to put it in condition
for that purpose. The actual date on which Krikorian and
the Chamblees came to terms does not appear, but it has been
shown that the lease was signed by the parties July 19, 1935.
By reason of the clause above quoted from the plaintiff's
lease, he contended that l{rikorian had no right to rent 1039
vVest Grace Street to the Chamblees for a drug store, and
claimed that when he did so he violated the said agreement.
Krikorian, on the other hand, contended that he did have the
-right to lease the said property for a drug store, and that in
making the lease to the Chamblees he did not commit a breach
of the covenant. The litigation grew out of this controversy.
On August 15, 1935, James C. Page, attorney for the plaintiff, wrote Krikorian threatening him with suit if the premises, 1039 West Grace Street, were used by the lessees for
a drug store. Krikorian, on August 26, 1935, replied to the
letter and stated that the lower floor of 1039 West Grace
Street had been leased for a drug store and not for a confectionery. On August 28, 1935, }Ir. Page again wrote Krikorian
and, in his letter, gave his opinion in the matter and stated
what he would advise his client to do.
The plaintiff did not pay the rent as he agreed to do. On
December 2, 1935, he paid the rent due up to November 20,
1935, but did not pay any that accrued and became due after
that time, and Krikorian, through his agent, Rose & Lafoon,
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Incorporated, served notice on him, according to law, to pay
the rent or quit, and the plaintiff vacated and moved on February 24, 1936, owing rent which he never paid or offered
to pay.
.
In December, 1935, the plaintiff brought suit in the Circuit Court of the City of Richmond. This suit was dismissed.
He brought his second suit in the same court in January,
1936~ The proceeding was by motion. The plaintiff, in substance, alleged that Krikorian had rented him the premises,
509 North·Ryland Street for a confectionery, which business
he conducted, and in his lease had agreed not to lease No.
1039 West Grace Street for a confectionery. He further alleged that Krikorian did lease the said premises, No. 1039
West Grace Street, to ''J. Vv. and V. B. Chamblee ostensibly
as a drug store'' and that in making such a lease he violated
his agreement with him. He further alleged that he lost
$5.00 per day in profits and other profits which he would have
received from time to time, and claimed damages in the sum
of $15,000.00.
The suit was removed to the I..Jaw and Equity Court of the
City of Richmond. ~{r. Krikorian died February 22, 1936,
and an amended notice of motion for judgment was filed
against Anna Krikorian, executrix of the will of K. Der
Krikorian, deceased, which was founded on the same alleged
cause of action,. for $15,000.00 damages. The damages claimed
were profits and gains which the plaintiff alleged he would
have made out of and from the confectionery business conducted at .No. 509 North Ryland Street. The plaintiff, however, did not have a state license to conduct the said business,
which the law required of every merchant who engaged in
such business. But the license to carry on and conduct the
said business, at the said place, was granted to Mary Dailey,
trading as· "Dailey's ·Confectionery", a· fictitious name, _and
Section 4722-(1) of the Code was never complied 'vith (R.,
p. 130). Exhibit No.
R., p.
.)
The plaintiff testified that 1.\-Iary Dailey was a partner in
the said business; that she owned as much of the ·said business as he did; that she 'vas entitled to part of the profits;
that she had as 'much interest in the business as he ; that she
bad half (R., pp. 92-93, 100, 112, 113).
The defendant, at the trial, contended as follows: (1) That
it was the duty of the court to construe the leases, and that
upon a proper construction thereof the court would have to .
hold that there had been no breach of the covenant on the part
of the defendant's testator; (2) that the court admitted erroneous testimony; (3) that the plaintiff had no state license
which authorized him to prosecute the business, and that if
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he was doing business it was in violation of law and he could
not recover; (4) that if 1\fary Dailey, to whom the license
to do the business had been granted, was not the owner of
the business she, at least, owned a part of it and was a partner with the plaintiff accordi:ng to his uncontradicted evidence, and that the plaintiff could not maintain the suit; ( 5)
that K. Der Krikorian was dead, and that the evidence of
the plaintiff had to be corroborated; (6) that the business
at No. 509 North Ryland Street was conducted in a fictitious
name, namely, "Dailey's Confectionery", without the owner
or owners thereof having complied with Section 4722-(1) of
the Code, and that if the plaintiff was the owner he was conducting .a business which was prohibited by the statute and
guilty of an offense, and could not recover; (7) that the plaintiff broke his contract of lease, refused to pay rent, and vacated the premises on February 24, 1936, and could not recover; (8) that the damages claimed· .were future losses of
profits which were purely speculative and too remote to be
recovered. The court overruled all of the said contentions,
refused.certain instructions requested by the defendant, modified others and gave instructions for the plaintiff over the
objection of the defendant.
·
·
The jury returned a verdict for the plaintiff for $4,750.00,
which the defendant, for reasons stated, moved th~ court to
set aside. The defendant further moved that the verdict be
set aside and final judgment entered for the defendant on the
ground that the verdict was contrary to the evidence and without evidence to support it. But the court overruled the motions and entered judgment on the 'Said verdict, and to the
ruling and action of the court the defendant excepted.
The errors complained of will be discussed separately unde~ the several assignments of error.
·
ASSIGNMENTS OF ERROR.
First : The court erred in refusing instruction '' F'' requested by the defendant.
This a~signment of error deals with the construction of the
lease, the br.each of which was alleged by the plaintiff. The
defendant denied the breach, and contended that since the contract was in writhig, the question of whether there was a
breach was O'he of law for the court upon a proper construction of the leases which were written in ordinary language,
plainly understood and wholly free from ambiguity.
It is, of course, well understood that in matters of contract
it is imp"ortant to ascertain the intention of the parties, and
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for this purpose the courts have adopted rules of construction
with which the leg-al profession is fairly familiar. ·
One cannot read the record of. this case without reaching
the conclusion that l{rikorian did not, and never intended,
to do anything that would tie his hands so as to prevent him
from being absolutely free to rent his Grace Street property
for a drug store. All of his actions prior to making the lease
with the plaintiff demonstrate this fact. He had had the property advertised under the heading ''Drug Store Location''.
He had been negotiating with the Chamblees for a long time.
He had had plans and specifications drawn for the purpose
of converting the building- into a drug store at a cost of approximately $8,000.00, and he had positively refused to sign
a lease with the plarntiff which contained a clause 'vhich would
upset his plans respecting the property.
It is elementary law that instruments in writing are to be
construed by the court. .ZJ!fatthe·ws Co. v. Lincoln Co., 148
Va. 413; Sa~r,nders v. Ocean Park Corp., 140 Va. 759; Utz v.
Shackelford, 138 Va. 593; TiVashington, &c., R. Co. v. Lacey,
94 Va. 465; Collie·r v. 'l'he Southern Expt·ess.Co., 32 Gr.att.
718. It is also well settled that in construing writings the
words used should be given their ordinary and usual signification, and if, when so read, the meaning is plain, the instrument must be given effect accordingly. Virginian Ry. Co. v.
Avis, 124 Va. 711; Allison v. Allison, 101 Va. 544; Holston
8. & P. Co. v. Campbell, Tru.stee, et al., 89 Va. 396.
Now, the language of the lease is simple and plain. J{rikorian agreed not to rent his Grace Street property for a confectionery. That is all he did. Ife had, therefore, a moral,
legal and absolute right to rent the premises for any lawful
purpose except a confectionery. A drug store is not a confectionery. It is a wholly different thing and is so understood according to plain and ordinary meaning of the words.
Krikorian did not, therefore, violate his covenant with the
plaintiff by leasing his property on Grace Street to J. W.
and D. P. Chamblee for a drug store, and the court should
have so held upon a proper construction of the said lease.
Instruction "F" was a proper interpretation of the lease
and ought to have been given. It Is as follows:
''The court instructs the jury that the plaintiff and the defendant's decedent, I{. Der l(rikorian, entered into an ag·reement in writing· dated July 2, 1935, whereby the plaintiff
agreed to rent the premises, No. 509 North Ryl~nd Street,
Richmond, Virginia, for the period of five years from the first
day of October, 1935, to be used as and· for a confectionery,
and the said defendant's decedent agreed not to lease his
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property known as No. 1039 West Grace Street, Richmond,
Virginia, for a confectionery during the lease dated July 2,
1.935, between the said plaintiff and the defendant's decedent.
The court instructs you that a lease for drug store purposes
only is not a lease for a confectionery, and if the jury believe
from the evidence that the defendant's decedent did by lease
dated July 19, 1935, lease his property, No. 1039 West Grace
Street, to J. W. Chamblee .and D. P. Chamblee for drug
store purposes only from the first day of November, 1935, for
the term of six years, then the defendant's decedent did not
violate his covenant not to rent the said premises for a confectionery, and the jury must find for the defendant.''
It is respectfully submitted that the foregoing instruction
is a proper construction of the said lease and that it was the
duty of the court to give it, and it is further respectfully submitted that the court erred in not granting it. Utz v. Shackelford, 138 Va. 593.
/
But the plaintiff argued that drug stores sell candies, cakes,
pies, cigars, cigarettes and soda water and, therefore, Krikorian had no right to lease his property for a drug store. A complete answer to the argument is that the bargain was that
J{rikorian would not lease the property for a confectionery.
But is the argument sound f If so, then, the breach of the
covenant would be made to depend not on the nature of the
lease, but on the kind of goods and articles that might be sold
on the premises by the tenant.
lPor example: The property is rented for a drug store,
but the lessee deals exclusively in drugs, medicines, patent
medicines, perfumeries, toilet articles, books, stationery,. toys,
pipes, etc. Here, although the premises were leased for drug
store purposes, there would be no breach of the covenant, according to the. argument of the plaintiff, because the tenant
does not sell candies, cakes, pies, cigars, cigarettes and soda
water. Again, suppose Krikorian had leased the said property for a chain grocery store, a department store, a five and
ten-cent store, or a filling station. It is common knowledge
that candy, cakes, pies, cigars, cigarettes, beer, sandwiches
and soda water are sold in such places. :Here, then, according
to the argument of the plaintiff, there would be a breach of
the covenant because the articles mentioned were dealt in
by the tenant and sold on the premises. Some things may
be made iri a blacksmith shop that are manufactured in a
factory, but .that does not make the blacksmith shop a factory. Neither is a drug store a confectionery because the
druggist sells some things that are sold in a confectionery
store. Mook v. Weaver Bros. (1932), 61 App. D. C. 214, 59.
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F. (2nd) 1028; .A.';hby v. TVilson (1900), 1 Chy. (Eng.) 66;
Peoples Trost Co. v. Schultz N. & S. G. Co., 244 N. Y. Rep.
14-22-23 ; Lucente v. Dav-is, 101 Md. ·526.
Second: The court erred in giving instruction No. 3-A on
behalf of the plaintiff over the objection of the defendant.
This instruction told ''the jury that if you believe from
all.the evidence in this case that Thos. Dailey was the sole
aet"tial owner of the business at No. 509 North Ryland Street1 .
and that the purpose and intent of the. prov:ision in the lease
of July 2, 1935, was to protect the plaintiff from competition
by a substantially similar business and that Krikorian knew,
or in the exercise of ordinary care should have known, that
Chamblee would sell in his drug store such articles and goods
.as were sold by the plaintiff and thereby engage in substantial competition with the plaintiff and that nevertheless l{rikorian rented the premises 1039 West Grace Street to Chamblee for drug store purposes and thereby caused or permitted
·Chamblee to enter into substantial competition with the plaintiff, and that by reason of such competition the plaintiff's
business was injured, then the jury should find for the plaintiff and assess his damages at such an amount as they believe
from the evidence will reasonably compensate him for the loss
which he sustained as the actual, direct and proximate result
of such competition.''
The instruction is erroneous for the following reasons :
(a) The court left to the jury the question of whether or
not Thomas Dailey was the sole actual owner of the business at 509 North Ryland Street in the face of his uncontradicted testimony that his wife, Mary Dailey, to whom the lice'nse to do the business had been granted, was a partner,
part owner, and ent·itled to half of the profits. The plaintiff
was bound by his own evidence, and according to his own
statement, 'vhich was not even contradicted, he was not the
sole owner of the bu,siness, and the court should not have permitted the jury to speculate on a matter which was concluded
by his own statement. The Court of Appeals has repeatedly
so held. Bassett <I; Co. v. Wood, 146 Va. 661; Virginia Elec- ·
tric & Power Co. v. .lAnz, 158 Va. 732; .Ohaka~es v. Djiovanides, 161 V a. 48.
(b) That the court did not· undertake to construe the contract of lease at all which it should have done. On the contrary it left the jury free to indulge in speculation and belief as to the ·intent and purpose of the provisiou of the cove-
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nant as well as to competition when there is not a 'vord in
the whole lease about competition, and the contract should
have been construed according· to the meaning of the language used. It is an axiom of our jurisprudence that the
terms of a written contract cannot be changed, varied or altered, Slooghter v. Smither, 97 Va. 203; Townes v. Lucas,
13 Gratt. 705, but, contrary to the axiom, the instruction does
that very thing and tells the jury that if they believe the
assumed facts they must find for the plaintiff. It is not the
function of a jury to construe a written instrument and the
court cannot make a contract for the parties.
(c) That t4e instruction did not state a correct principle of
law as applied to the facts of the case and was misleading.
Krikorian did not rent his Grace Street property for a confectionery, which was the only thing he agreed not to do, and
instead of telling the jury that fact, the instruction assumes
a state of irrelevant facts, and omits other important facts,
and on a partial state of assumed facts directs the jury to
find for the plaintiff.
·
(d) Krikorian was dead and under the statute the plaintiff had to be corroborated on all material matters. This important matter was entirely ignored. Code 1936, Section 6209.
It left the jury free to assess damages for future prospective
losses which the plaintiff sustained ''as the actual, direct and
proximate result of such competition'', when there was no
such contract, and prospective damages are too remote and
speculative to be recovered.
Third: The court erred in admitting in evidence the Page
letters over the objection of the defendant.
The lease between the plaintiff and I{rikorian was signed
July 2, 1935, and recorded July 17, 1935. The lease between
Krikorian and J. W. and D. P. Chamblee was executed July
19, 1935. The rights and privileges of the parties were fixed
by their respective contracts, which were in force from the
day they were signed.
·
On August ·15, 1935, 1\{r. James C. Page, attorney for the
plaintiff, wrot~ Krikorian the follo,ving letter :
''August 15·, 1935.
"Mr. D. Krikorian
"24 N. 8th St.
"'Richmond, Va.
''Dear Sir:
"Mr. Thomas Dailey, who is your tenant at 509 N. Ryland
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.Street, has consulted me in reference to his five-year lease
on these premises and the terms of said lease, in which you
agree not to allow any confectionery to be operated on any
parfbf the premises owned by you during the life o_f his lease.
He has been informed that you will in the near future cause
to be erected a store at .the corner of Grace and ·Ryland, which
will be operated as a drug store and confectionery. This
would be in violation of the terms of your lease with him
and a breach that he will not submit to.
"He, therefore, requests me to write you that he will not
submit to this and to notify you in time to avoid this breach,
if possible. I am,
''.Very truly yours,
"JAMES ·C. PAGE,
Attorney for Thos. Dailey.

"JCP:VS

'' P. S. This letter was :first mailed to your wrong address.
I would appreciate an early reply.
J. C. P." (R., p.
.)
Krikorian replied to the letter as follows:
''Richmond, Virginia,
''August 26, 1935.
"Mr. James C. Page,
"Attorney at Law,
''Travelers Building, ·
''Richmond, Virginia.
HDear Sir:
''In reply to your letter of August 15th with reference to
the alterations to be made on the property at 1039 West
Grace Street, the lower floor has been leased for a drug store
and not for a confectionery.
''Very truly yours,

''K. DER KRIKORIAN."
On August 28, 1936,

~Ir.

Page wrote Krikorian as follows:
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''Richmond, Virginia,
''August 28, 1935.
''Mr. K. Dey Krikorian,

'' % Laburnum Realty Corp.,
'' 904 East Main Street,

''Richmond, Virginia.
''Dear Sir:
''This is to acknowledge the receipt of your letter dated
August 26th in which you state that you expect to lease the
premises at 1039 West Grace Street for a drug store. Now,
this is to inform you that my client, Thomas Dailey, who occupies the premises 509 North Ryland Street, which is the
rear of 1039 West Grace Street will not submit to this without suit. He has lived and conducted business at this place
for the past seven years, and on July 2, 1935, you leased to
him these premises for five years, yielding a total rent of
$3,000 (Three thousand dollars), with the following special
covenant in the lease :
'' 'Lessor will not lease property known as 1039 West
Grace Street for a confectionery during this lease.' R. &
L., Agts.
''You know and fully realize that the modern drug store
is more than 50% a confectionery and will be in direct competition with the business conducted by 1\fr. Dailey.
''The law looks to the substance of every contract of this
nature and not to technical evasions, with which I infer you
are trying to protect your interest.
''This is a very serious matter with my client; he has a
large family to support and this is his only source of income.
I have advised him to record his lease at once, which has
been signed and acknowledged by both of you, and to apply
for an injunction as soon as you commence operations toestablish the drug store, to be followed by a suit for all damages sustained by reason of your breach of contract. I am
trying to make our position plain to you in this letter as Mr.
Dailey's living· and that of his family will be vitally affected
by this encroachment on their rights, which he thought were
protected.
I am
''Very truly yours,

"JAl\IES C. PAGE,
''Attorney for Thos.
Exhibit No. 2. (R., p.

.)

Dailey.'~

16

Supreme Court of Appeals of Virginia.

The record shows that the defendant strenuously opposed
the introduction of the said letters in evidence (R., pp. 714). They could serve but one purpose and that was to put
Krikorian, who was dead, in a false light before the jury,
and prejudice the defendant who was his personal representative. They were arguments, written on behalf of the plaintiff by his lawyer some time after the lease had been exe..:
cuted. The attorney gave his opinion on the law of the case,
and stated that he inferred that K.rikorian was trying to protect his interest with "techn-ical evasions'', and argued other
matters favorable to his client which had no bearing whatever on the merits of the case.
The construction of the contract of lease was a matter for
the court and not for the attorneys for the plaintiff. Would
the court have allowed the lawyers for the plaintiff to have
testified before the jury as to their construction of the lease Y
We think not, but in admitting the letters he permitted the
jury to have not only the opinion of the attorney on the contract of lease, but all of his argument in favor of his client.
That such letters are not admissible as evidence was decided
in Dove Co. v. New River Coal Co., 150 Va. 796. In that
case, Orump, P ., speaking for the court, said:
''We do not think the court erred in refusing to admit in
evidence the letters between counsel for the parties, mentioned
in the fourth assignment. These letters, the first dated October 14th, ·were written with the intention of arguing the
correctness of one or more of the positions taken by the respective parties and were properly excluded."

In Jones on Evidence ( 3rd Ed.), Section 583, page 907, this
is said:
''Obviously statements in the form of letters are not more
entitled to be received in evidence than mere verbal statements, .and, unless they are competent as part of the res
gestae, or as admissions, or under some other general rule of
evidence, they should be rejected. * ... • "
Not only did the letters in themselves tend to put the defendant's testator in a false light before the jury, but they
were used by the attorneys for the plaintiff in their argument
of the case before the jury.
It is respectfully submitted that the court erred in admitting
the letters in evidence ; that the error was prejudicial to the
defendant, and that she did not have a fair trial.
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Fourth: The court erred in granting instruction 2-A over
the objection of the defendant.
.
The instruction is as follows:
''The court instructs the jury that a covenant not to lease
property to one who will engage in a similar business is broken
where the lessor does lease to one who under his lease is allowed to and does engage in a substantially similar business,
although it may not be preciSely the same in every particular.''
The instruction is a pure abstract proposition of law. and
tended to mislead and confuse the jury. It was prejudicial
to the defendant and should not have been given. Cites., &c.,
R. Co. v. Jennings, 98 ''a. 70; 1¥inchester v. Carroll, 99 Va.
727; Hat ton v. lJIJ o~flntford, 105 Va. 96; Scott's Eal or v.' Chesterman, 117 Va. 584. Whether or not a lessor has broken his
lease depends entirely upon the terms of the lease and the
facts and circumstaooes of the particular case. The instruction here had no application at all to the facts of the case.
The lease was in writing· and it contained the whole contract
of the parties. The court should, therefore, have construed
it and determined its meaning from the language used, which
was plain and free from doubt. Tltz v. Shackelford, 138 Va.
590; Elliott on Contracts, Section 1515.
Fifth: 'The court erred in giving instruction 1-A of its own
motion over the objection of the defendant.

By this instruction the court told ''the jury that before the
plaintiff. could recover he must prove by a preponderance ·of
the evidence that he was the actual oWI1er of the business loeated at 509 North Ryland Street, but if you believe from all
the facts and circumstances in evidence that Thomas Dailey
was in fact the sole and actual owner of such business then
the requirement as to proof of ownership had been met.''
(R., p. .)
The plaintiff could not, of course, maintain the suit unless
he was the actual owner of the business, and the burden was
upon :him to prove his ownership. The vice in the instruction is that part of it which told the jury that if they believed
from all the facts and circumstances in evidence that Dailey
was in fact the sole and actual owner of such business then
the requirement as to proof of ownership had been met. ~his
part of the instruction was objected to on the ground that
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the plaintiff himself had testified that he was not the sole
actual owner of the business; that he was bound by his evidence; and that in view of the uncontradicted testimony on
this point, the instruction was wholly erroneous under the
decisions of the Court of Appeals.
Now, if the plaintiff could be believed, he was not the sole
owner of the business located at 509 North Ryland Street.
This fact was established by his evidence. He testified:
Q. You are the man who is bringing this suit, aren't you Y
A. Yes, sir.
Q. And you claim that you were conducting the business Y
A. Yes, sir.
Q. And the business, you claim, was yours Y
A. Yes, 'sir, mine.
Q. Nobody else had any interest in it~
A. No, nobody but me and my wife.
Q. Nobody but you and your wifet ·
A. That is all.
Q. Was your wife a partner with you 1
A. She was with me, sure.
Q. Was she a partner-was she entitled to part of the
profits Y
A. Yes. * * * (R., p. 92.)
Q. Just answer this question: Is your wife as much interested in the business, did s~e have as much interest in the
business as you did?
A. Sure, she had as much interest. She had a half. • * ~
(R., pp. 92, 93.)
.

(:

Q. You and your wife are trading as Dailey Confection-

ery?
A. Yes.
Q. That was your trade name, was itf

A. Yes, sir ; Dailey Confectionery. (R., p. 97.)

*
Q.
have
A.
Q.
A.

*

*

Are you prepared to tell the jury how much money you
lost?
How much money I lost?
Yes, if any?
Yes, sir.
Q. Now, what share of that money that was lost did your
wife own, if any?
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A.
Q.
your
A.

Huh?
How much of that money that you claim was lost did
wife own?
She owned as much as I owned.
Q~ She was really a partner in the business Y
A. Yes, sir. (R., p. 100.)

By Mr. Gordon:
Q. Do you know why your wife's name was put in there at
all-why your wife's name should be put in there if you are
the man applying for the licenses Y
A. B.ecause she is with me in the business .

•
By ~fr. White :
Q. You mean by that she was a partner1
A. She was with me in the business. ·
Q. She is entitled to half of what you made Y
A. Sure, with me in the. business. My wife was with me
in my business. (R., pp. 112-113.)
It cannot be denied that the foregoing questions and answers
are plain and intelligible.· The answers show that the plaintiff
understood what was asked him, and it must be admitted that
the plaintiff was testifying about a matter of 'vhich he had
personal knowledge.
In Massie v. Firrnstone, 134 Va. 450, Kelly, P., delivering
the opinion of the court, said :
''No litigant can successfully ask a court or jury to believe that he has not told the truth. His statements of fact
and the necessary inferences therefrom are binding upon him.
He cannot be heard to ask that 'his case be made stronger than
he makes it, where as here, it depends upon facts within his
·own knowledge and as to which he has testified." '
.
The foregoing statement ha.s been approved and confirmed
.in the following cases: Davis Bakery v. Dozier, 139 Va. 628;
Bassett & Co. v. Wood, 146 Va. 661; Virginia E. <I; P. Oo. v.
Lenz, 158 :Va. 738.
In Chakales v. Djiovanides, 161 Va. 48, Mr. Justice Epes,
speaking for th~ court, said:
''This court has held in a number of cases that the testi-
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mony of a party to a suit or action as to facts that are within
his own knowledge, which were adverse to him, were binding
upon and conclusive against him as a matter of law. Massie
v. Firmstone, 134 Va. 450; Davi8 Bakery v. Dozier, 139 Va.
628; Bassett & Co. v. Wood, 146 Va. 654; Virginia Electric <t
Power Co. v. Lenz, 158 Va. 732. "\\There the testimony of a
party is of such a nature that it must be either true or false,
the law does not allow a party to recover, or defeat a recovery
by an affirmative defense upon which he has the burden of
proof, when his testimony, if true, utterly destroys his case
'

.
~··"

'

On this point the case was controlled by the foregoing decisions under which, in view of the plaintiff's own testimony,
he could not recover, and the trial court should have so held.
The instruction was, therefore, erroneous and ought not to
nave been given, it is respectfully submitted.
Sixth : The court· erred in refusing to grant instruction
''A'' requested by the defendant.
. The instruction was as follows :
''The court instructs the jury that the plaintiff has testified
that his wife, Mary Dailey, was a partner in the business
·conducted at No. 509 North Ryland Street, and the said plaintiff is bound by his testimony, and cannot maintain this action
in his own name, and the jury must find for the defendant.''
(~., p. .)
An instruction which ~tates a correct principle of law applicable to the faets and which is supported by evidence should ·
·be given. This has been so often held by the courts and is so
well understood by the profession that we do not cite authori-ties for the proposition.
.
. .
· Th~ plaintiff 'himself testified that his 'vife, Mary Dailey,
was a partner in the business. This evidence not only suppor:ted the instruction, but the plaintiff was bound by it, and
he could not maintain the suit in his own name. Burks Plead'ing and Practic~ (Third Ed.), s~ction 61, page 126.
· · The i_nstructiqn did state a correct principle of law ap-plicable to the case, and it was supported by evidence. The
court erJ:"ed,_ ther~fore, in r~fusing_ it.
Seventh : The court erred in ·refusing to .give instructions
J., asked for... py
th~ defend&nt. .
..
D and
.. . . .
-.. ..

..

-
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The instructions are as follows:

"D."
''The court instructs the jury that if they believe from the
evidence that the State license to do business a.t No. 509 North
Ryland Street was issued to Mary Dailey, then the plaintiff
cannot recover in this action and the jury must find for the defendant. '' (R., p. .)

"L."
''The eourt instructs the jury that every merchant engaged
in business in this State must obtain the license required by
. law, and the court instructs the jury that the license to conduct the business at No. 509 N. Ryland Street, Richmond,
Virginia, was issued to Mary Dailey, trading as the Dailey
Confectionery, and that no license to do business at No. 509
N. Ryland Street was issued to the plaintiff, and he could not
conduct or carry on business as a merchant at the said place,
and cannot recover for loss, if any, sustained to the said business which was conducted and carried on under the license
issued to Mary Dailey, and the jury must find for the defendant." (R., p. . )
The defendant does not complain because the court did not
give both of the sa.id instructions, but because it refused to
grant either o'lle of them. Did the court, then, err in refusing
· to give the said instructions, or either one of them, under the
law and facts of the caseY We. think so.
Section 188 of the Tax Code provides :
''Every person, firm and corporation engaged in the business of a retail merchant shall pay a license tax for th~ privi~
lege of doing business in this State to be measured by the
amount of sales made by him or it during the next preceding
year, and all goods, wares and merchandise manufactured
by such merchant and sold in this State, as merchandise,
shall be considered as sales within the meaning of this sec~
tion; provided that this section shall not be construed as
npplying to manufacturers taxed on capital by this State,
who sell at the place of manufacture, goods, wares and merchandise manufactured by them.
''The term 'retail merchant' as used in this section, means
every merchant who sells at retail only and not for resale.''
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Section 138 provides :

''Every license shall be held to confer a ..personal privilege
to transact the business, employment or profession which may
be the subject of the license, and shall not be exercised except
by the person, firm or corporation licensed, unless specially
autho1ized by law to do so.''
Section 136 provides :
" • • • I! any person, firm or corporation shall, in violation
of law, commence to prosecute any business, employment or
profession without a license, such person, firm or corporation
shall be guilty of a misdemeanor, and unless otherWise
specially provided by la,v, shall, on conviction thereof, be .
fined not less than five dollars nor more than one thousand
dollars for each separate offense. * * • . ''
The record shows that the application for a State merchant's license for the period beginning January 1st, 1935, and
ending December 31st, 1935, to conduct a retail confectionery
business at No. 509 North Ryland Street was applied for in
the name of }.fary Dailey, trading as Dailey's Confectionery,
and that on the applieation the C0mmissioner of the Revenue
of the City of Richmond grant{~d Mary Dailey a license to
pros9cute the bu~in('FS of merchant at No. 509 North Ryland
Street for ~he period bt:aginning- .Jnnnary 1. 1935, and expiring
December 31, 1935. Exhibit No. 8-A (R., p. ).
The plaintiff did not have a State license and was not authorized to engage in business as a merchant. If, therefore,
he was doing business on his own account he was engaged
in an unlawful act and guilty of a misdemeanor for which
he c<;>nld h~ve been prosecuted and punished.
The question, therefore, raised by this assignment of error
is this: Can one who is unlawfully engaged in business without a license recover qamages alleged to have been sustained
by the loss of profits while he was unlawfully conducting such
business. This particular Question, so far as we know, has
never been dec~ded by our Court of Appeals. But the court
has held in a. number of cases that one who sustains a loss
while engaged hi an illegal or fraudulent act cannot recover
on the g-round of public policy. The plaintiff, we have said,
had no license, and if he owned and conducted the business
at No. 509 North Ryland Street then he was transgressing a
positive law of the State. No court will assist a man in recovering that which l1e lost while engaged in an illegal act.
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Roller v. Murray, 112 Va. 780; Souther-n R. Oo. v. Rice, 115
Va. 245; Hall v. Corcoran, 107 :Niass. 251, 253.
In Elliott on Contracts, section 267, p. 462, this ·is said:

•

...

«:

''Consequently, it has been l1eld either on the ground of
public policy or because expressly so provided by the statute
requiring the procurement of a license, that no recovery
could be had for services rendered by a physician or surgeon;
lawyer, a teacher in the public schools, brokers in real estate
or other property, pawnbrokers a.nd other persons w:ho lend
money, merchants and druggists, hawkers and peddlers, inn•
keepers, stock breeders, engineers, plumbers, or cart~en and
scavengers who have not obtained the required license • • • ."
In the notes supporting the text the learned author cites
Holt v. Green, 73 Pa. 198, 13 Am. Rep. 737, and says: "The
court laid down the rule 'that if a plaintiff cannot open his case
without showing that he has broken the law, a court will not
assist him'."
See also Restatement of the Law of Contracts, pp. 1089
and 1090; 'Villiston on Contracts, section 1766, p. 3072.
The plaintiff, to make his case, had to show that he had deliberately broken and transgressed, day after day, a statute
of this Commonwealth, the violation of which was a criminal
offense, and the court, instead of aiding, should have closed
its· doors to him, it is respectfully submitted.
In Southern Ry. Oo. v. Rice, 115 Va. 235, Buchanan, J.,
speaking for the court, said:
''The decedent was an engineman of the railway company
in charge of one of its yard engines. His death was caused
by the detachment and overturning of his engine at or near
Fourteenth Street, in the City of Richmond. Conceding that
the evidence is sufficient to show that the defendant company
was guilty of negligence in the ·construction and maintenance
of its tracks where the engine was derailed, there was evidence tending to show that the deceased, when operating his
train at the time he ·was injured, was violating a speed ordinance of the City of Richmond, and that if he had been operating his engine within the speed limit there 'vould have been
no accident and he would have suffered no injury, notwithstanding the condition of the track ,.. * •.
"The reason why no recovery is permitted in such a case is
based upon grounds of public policy. That principle of public
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policy is this (as stated by Ford Mansfield in Holntes V; Jolvnson, and quoted with approval in Roller v. Murray, 112 :Va.
780-' ex dolo malo non oritur actio-no court will lend its aid
to a man who founds his cause of action upon an unmoral or
an illegal act, if from the plaintiff's own stating or otherwise
the cause of action appears to arise ex turpi causa,. or the
transgressions of a positive law of this country,. there the
court says he has no right to be assisted. It is upon that
ground that the court goes; not for the sake of the defendant,
but because they will not lend their aid to such a plaintiff'.
''While this rule finds its application more frequently in
actions upon illegal contracts, it applies to cases in tort. It is
immaterial, as was said by Judge Gray in Hall v. Curcoran,
107 Mass. 251,253 (9 Am. Rep. 30), 'whether the form of action
is in contract or in tort ; the test in each case is whether, when
all the facts are disclosed, the action appears to be founded in
a violation of la;w in which the plaintiff has taken part'* * • . "
(Italics supplied.)
The courts are not concerned with the kind of law that has
been violated. A misdemeanor committed by the violation of a
tax law is just as much an offense as is the transgression of
any statute, the violation of which is made a misdemeanor.
This is so because no one alleging his own wrong, fraud, or
illegal act will be aided by a court of justice. Roller v. Murray,
112 Va. 780; Levy v. Davis, 115 Va. 814; Camp v. Bruce, 96
Va. 521.
·
In 37 Corpus Juris., 261, this is said:
'~It is incumbent on a person whose right to recover on contract is generally dependent upon his having been licensed
to plead and prove, as a part of his cause of action, that he had
fully complied with the requirements of the license law; or
else to plead and prove that, under the circumstances, the requirement was not applicable and he was not required to take
out a license or pay a license tax.''

Eighth: The court erred iri refusing to grant instructions
'' M'' and '' N'' asked for by the defendant.
· The instructions are as follows :

"M."
"The court instructs the jury that no person shall conduct
pr transact business in this State under any assumed or fictitious name unless sti.ch person shall sign and acknowledge
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a certificate setting forth the name under which su,ch business is to be conducted or transacted, and the names of each
and every person owning the same, with their respective post~
office and residence addresses, and file the same in the office
of the clerk of the court in which deeds are recorded in the
county ·or corporation wherein the business is conducted. · If
the jury believe from the evide;nce that the plaintiff conducted
or transacted business at No. 509 North Ryland Street under
the name of ''Dailey Confectionery'' without having signed
and acknowledged a certificate setting forth the said name
under which the said business was conducted or transacted,
and the names of each and every person owning the same,
with their respective postoffice and residence addresses, and
without having filed the same in the clerk's office of the ChancerY. Court of the City of Richmond, then he was engaged in
an unlawful business and for any loss sustained by him while
so engaged in conducting a business forbidden by law he cannot recover, and the jury must find for the defendant.''

"N."
''The court instructs the jury that no two or more persons
shall carry on business as copartners unless they sign and
acknowledge a. certificate setting forth the full names of each
and every person composing the copartnership, with their respective postoffice and residence addresses, the name and style
of the firm, the length of time for which it is to continue, and
the locality of their place of business, and file the same in the
office of the.clerk of the court in which deeds are recorded in
the county or corporation wherein the business is to be conducted. The court further instructs the jury that it is unlawful for two or more persons to carry on business as copartners
unless they sign and acknowledge such certificate as above
provided and file the same in the office of the clerk of the
eourt in which deeds are recorded in the county or corporation
wherein the business is conducted; and if the jury believe from
the evidence that the plaintiff and his wife, Mary, carried
on business as copartners at No. 509 North Ryland Street
without signing and acknowledging the certificate and filing
. the same, as required by law, then the said plaintiff was
engaged in an unlawful ac.t, and cannot recover loss, if any,
sustained by him while engaged in such unla,vful business, and
the jury must find for the defendant.''
These instructions were based on section 4722-(1) of the
Code, which, so far as material, is as follows:
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"No person nor corporation shall conduct or transact business in this State under any assun1ed or fictitious name unless
such person or persons or corporation shall sign and acknowledge a certificate setting forth the name under which such
business is to be conducted or transacted, and the names of
each and every person or corporation owning the same, with
their respective postoffice and residence addresses * * * and
file the same in the office of the clerk of the court in which
deeds are recorded in the county or corporation wherein the
business is to be conducted * * • .
. ''No two or more persons shall carry on business as copartners unless they sign and acknowledge a certificate setting
forth the full names of each and every person composing the
copartnership, with their respective. postoffice and· residence
addresses, the name and style of the :firn1, the length of time
for which it is to continue; and the locality of their place of
business, and :file the same in the office of the clerk of the .court
in which deeds are recorded in the county or corporat~on
wherein the business is to be conducted ; and every change in
said copartnership must be evidenced by a new certificate

•*

>He

''Any person violating any of the provisions of the act shall
be deemed guilty of a misdemeanor, and upon conviction there~
of, shall be fined not exceeding one thousand dollars, or imprisonment not more than one year, or both.''
The objection of section 4722-(1) has been stated by this
court. In the case of Leckie v. Seal, 161 Va. 215, Chief Justice
Campbell, speaking for the court, said:
''The main object of the statute is to prevent fraud and to
compel an individual or corporation to disclose the name of
the real owner of the business, in order that the p-erson or
corporation ma;y Slte vn or be sued by the proper name. There
is a further reason for the enactment of the statute and that
is that prospective creditor-s of the firm or corporation may, by
an ex~mination of the lien dockets, determine to whom credit
can be extended "' • 3 • ' ' (Italics supplied;)
The business at No. 509 North Ryland Street was conducted
in and under the name of "Dailey's Confectionery". The·
owner or owners thereof had no right to do this, unless they
complied with the provisions of the act, because .it was transacting business under a fictitious name, which the statute prohibits and makes unlawful.
The name did not disclose the true owner of the business.
The plaintiff said his wife owned as much of it as he did; that
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she had half. The license. was in the name of Mary Dailey.
No suit could have been maintained against ''Dailey's Confectionery", for it was neither .a person, firm or corporation,
and a judgment against it would have been void. Leckie v.
8 eal, 161 Va. 215. If the plaintiff had been sued he could
have asserted that he was not the owner, and have relie~ on
the fact that the license to prosecute the business had been
granted to Mary Dailey. There would be no room for doubt
and uncertainty as to who was the real owner if the statute
had been complied with.
In Martin v. Hemphill, 20 A. L. R. 984, the court said:
''The trade name 'McDonald Brothers' does not necessarily
imply that two or more persons by the name of McDonald are
doing business under that name, or that the firm includes any
one by the name of McDonald. In fact, a trade name used by
a partnership firm does not, p1·i1na facie, conclusively prove
anything as to its constituent members.''
The plaintiff admitted that the said business was conducted
under the name of "Dailey's Confectionery" and that section
4722-(1) was never complied with. Therefore, according to
his admission, he was doing 'vha.t the statute prohibited and
was guilty of a criminal offense. Is the plaintiff, then, in position, in a court of justice, to call upon the defendant to respond
in damages for loss of profits which he alleges he would have
earned in a business, the conducting of which was unlawful Y
We respectfully submit that he is not. The law is well settled that a person cannot make his own illeg·al action the foundation of a legal right. If, then, the plaintiff did sustain a
loss of profits in the business he illegally conducted, he cannot
look to the law for redress. Ex dolo malo non oritur actio.
Brooms Legal Maxims, 571; ·())oley on Torts (4th Ed.), pp.
56, 303; Southern Ry. Co. v. Rice, 115 Va.. 235.
We submit the instructions were proper and should have
been given.
Ninth: The court erred in refusing instruction "K" asked
for by the defendant.
The instruction is as follows:

"K."
''The court instructs the jury that K. Der Krikorian, being
dead, under the statute no judgment can be rendered in favor
of the plaintiff which is :founded on his uncorroborated testi-
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mony. In this connection the court tells the jury that cor..;
roborative evidence is such evidence as tends in some degree,
of its own strength and indepe~dently, to support some essential'allegation or issue raised by the pleadings testified to, by
the witness whose evidence is sought to be corroborated, which
allegation or issue, if unsupported, would be fatal to the case;
and such corJ·oborating evidence must, of itself, without the
aid of any other evidence, exhibit its corroborative character
by pointing with reasonable certainty to the allegation or issue
which it supports. Moreover, in such case, if the plaintiff introduces an interested witness, both must be corroborated and
they cannot corroborate each other.
''If the jury believe from the evidence that the plaintiff
has not been corroborated on an essential fact, the establishment of which is necessary to sustain a judgment, then the
jury must :find for the defendant.''
Krikorian was dead and the evidence for the plaintiff had
to be corroborated.
.· Section 6809 of the Code provides :
''In ·an action or suit by or against a person who, from
any cause, is incapable of testifying, or by or against the committee trustee, executor, administrator, heir or other representative of the person so incapable of testifying, no judgment or
decree shall be rendered in favor of an adverse or interested
party founded on his uncorroborated testimony • * • . ''
The plaintiff did not ask for any instruction on corroboration, but contended that corroboration was a question for the
court, and the court refused to give any instruction on corroboration. As to this important matter the jury were left in
the dark. The ruling was without precedent, so far as we
know, and was contrary to all of the decisions of this court on
the subject.
The defendant contended that the plaintiff had not been corroborated on certain matters which it was essential for him to
prove in order to recover. For example, she contended that
there was no corroboration as to his alleged ownership of the
business; that he was not corroborated as to the alleged profits
and losses; that he was not corroborated as to the value of
the business; that he was not corroborated as to the costs a.nd
expenses of conducting the business ; that he was not corroborated as to the alleged damages; and that the memorandum books introduced by the plaintiff did not show, or tend
to show, either the profits or the losses, and that the witnesses
who testified about this book contradicted each other.
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The question, however, of whether the plaintiff had been
corroborated was one exclusively for the jury under proper
instructions. The jury, and not the court, passes on the credibility of the witnesses and the weig-ht to be given their testimony. Th.ere is no exception to this rule as to testimony,
if any, offered for the purpose of corroboration.
..
In Ratliff \ Jewel, 153 Va. 315, Justice Holt, speaking for
the court, said:
1..

''Its character and amount must measurably be gauged by
the facts sought to be established * * * .
''No hard and fast rule can define satisfactorily what is sufficient corroboration. The witness need not be corroborated
on all material points, but must be supported on some essential
fact whose establishment is necessary to sustain the judgment. If the testimony to be corroborated is inconsistent and
contradictory, then to speak of corroboration at all would be
a solecism • • • .
'' 'How much of this character of evidence is necessary to
constitute corroboration is dependent on the facts and circumstances of the particular case, and while no hard and fast
rule can be laid down on the subject, there must be sufficient
io justify the belief that the witness sought to be corroborated
has testified to the truth.' 't
In Varner v. White, 149 Va. 177, Burks, J., speaking for the
court, said :
·
''Much of the testimony of thes~ witnesses was not of great
probative force, but was relevant to the corr·oboration of the
plaintiff, and it was for the jury to determine what weight
should be given it • • • . ''
In Ti!Jnberlake's Adrnr. v. Pugh, 158 ,Va. 397, Justice Holt,
delivering the op~nion Qf the court, said:
"On the general subject of corroboration· it may be said
that where evidence introduced is of probative value, its sufficiency should be submitted to the jury «< * * . ''
"In quantity, this corroborative evidence must be more than
a scintilla, but when it is, the issue is usually for the jury

* *. "

In Brown v. Coates, 165 Va. 254, Justice Holt, speaking fo:r
the court, said :
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"There is no rule to tell us what is adequate corroboration..
Each case rests on its own peculiar facts and circumstances
•

$

•

"Appellant offered an instruction defining corroborative
evidence. It was a good instruction. The trial court did not
give it, but of its own motion gave another, which also was
a good instruction. We think that tendered should have been
given, but since a good instruction was actually given, and
covered the case, this is not reversible error «• • * . ''
The court not only refused to give any instruction on corroboration, but under the instructions it gave, the plaintiff ,
did not have to be corroborated in order for the jury to find
a verdict in his favor. The ruling was contrary to law, in that
the defendant as the personal representative of her dead husband was deprived of the protection to which she was entitled
by the statute enacted to safeguard the estates of deceased persons. She did not, therefore, have a fair trial.
Tenth: The court erred in refusing to give instruction
"G" as asked and in giving it in a modified fonn.
The instruction as

~sked

for )Vas as follows:

"G.,
''The court instructs the jury that under the lease, dated
July 2, 1935, between the plaintiff and the defendant's decedent, the saip plaintiff agreed, and bound himself to pay
the defendant's decedent fifty dollars per month which became due and payable on the first day of every month ·after
October 1, 1935, at the office of Rose & Lafoon, Inc., Agents,
and for the non-payment of such rent at the time and in the
manner specified, the defendant's decedent had the right to reenter the said property, and in order to maintain this suit,
the plaintiff must sliow that he complied with and performed
the agreement on his part; and if the jury believe from the
evidence that the plaintiff failed (]!Jtll refused to· pay the said
rent, according to the tern~s of the said lease, and that he was
forced to give up the possession of the said property for nonpayment of rent, then the plaintiff can/not recover, wnd the jury
'must find for the defenda;n.t.''
The court amended the instruction by striking out the
italicized part, and in lieu thereof inserted, ''unless you believe from the evidence in this case that the defendant's de-

Anna Krikorian, Executrix, etc., v. Thos. Dailey.

31

cedent prevented the plaintiff from performing the agreement
on his part" (R., p. ).
The plaintiff bound himself to pay the rent aecording to
the terms of the lease, and further agreed that the lessor
could re-enter the premises for the non-payment of such rent.
The defendant contended that the plaintiff, in order to maintain his suit, would have to show that he had performed the
contract on his part. The plaintiff admitted that he did not
pay the rent due for December, ·1935, and for January and
part of February, 1936, and that he vacated and abandoned
the premises after he had been served with notice to pay or
quit. This was tantamount to an admission on his part th~t
he violated and broke the covenants of the lease whiC'Ii. botind
him. If the plaintiff could maintain this action under these
circumstances, then it was not necessary for him to show performance on his part. It will be observed that the covenants
of the lessee and those of the lessor were wholly separate and
independent of each other. This being the case, the alleged
breach of the lease on the part of Krikorian did not relieve the
plaintiff of the obligation to perform the covenants on his part,
nor justify him in repudiating the lease and abandoning the
premises. It is true, of course, that the plaintiff could have
held Krikorian responsible for such damages as he may have
sustained by reason of a breach of the lease on his part in a
separate action brought for that purpose, or he could have off- ·
set the damages which he had sustained, if any, against the
rent. But to have the benefit of the remedy i-p. either case
he would have to sho'v performance on his part.
We think the foregoing, statement of the law is warranted
by the decision of this court in JYliller v. Southern Ry. Co.,
131 Va. 239, which was a suit on a claim for rent. Judge
Saunders· delivered the opinion of the court, in which this
is said * * • :
"An analogous situation to the one revealed in the case in
judgment is presented in those contracts in which the landlord
leases property and agrees to make repairs, and the lessee
takes possession and agrees to pay rent. Such covenants are
generally considered to be independent covenants * • • .
" 'Under a broad interpretation that the lease, as thus
·amended, demised a building to be used for the purposes of a
theatre, in connection with which the plaintiff cov~nanted to _
provide additional means of exit, if called for by the public
authorities, a. failure to perform the promise does not constitute a defense to this action. When considered ~ a further
covenant, this agreement is strictly analogous to the ordinary
undertaking of the landlord to make outside repairs, which is
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independent of the lessee's obligation to ·pay the rent re~
seFVed ; * * * . '
'' 'The. lease does not express, or imply that repair is a
condition .precedent to obligation to pay the rent; that repair
must be made before payment of rent. The covenant could
not apply after the fire. For its breach, if there had been any
shown,· the defendant could sue for damages in a separate
action, or rec.oup from the rent. The landlord's covenant to
repair, and the tenant's to ·pay rent, are independent cove-·
nants and at common law a. breach of the former is no defense
to an ·action on the latter, and this still remains the law both
i~ England, and in the United States' • * *.
'' 'A breach of a. covenant on the part of a lessor is not a
·
legal excuse for the nonpayment of rent * * • . ' ·
'' 'The contract sued on does not belong to that class of
covenants called conditional and dependant, in which the performance of the one depends upon the prior performa~ce of
the other, but to that class known in the law as mutual and
independent covenants, where either party may recover damages from the other for the injury he may have sustained by a
breach of the covenant in his favor, and where it is no excuse
to the defendant to allege a- breach of the covenants of the
plaintiff in bar of his action * • * . If actually damaged
by the plaintiff's non-performance of his covenants, the defendant has the right of separate action, or his right in this
· action, to prove and recoup his damages, and the jury should
have been so instructed. The reason of the rule of the law
is that where a person has received a part of the consideration for which he entered into an agreement, it would be unjust because he had not had the whole, that he should, therefore, be permitted to enjoy that part 'vithout paying for it.
The law, in such case, obliges him to perform the agreement
on his part, and leaves to him his remedy, by recoupment;
or otherwise, to recover any actual dama.ges he may have
sustained in not having received the whole consideration. 2
Parsons on Contracts, sections 531-532.' ''
The plaintiff would not 11ay the rent due and abandoned the
premises in February, 1936. This was a plain violation of his
contract. If it could be said that he was justified in what he
did because Krikorian had rented his Grace Street property·
for a drug store, then he could have relied upon that fact as a
defense to< an action for rent and could have offset the damages, if any, against the rent. Miller v. Southern Ry. Co.,
131 Va. 239; [Jniversity Club v. D'eakin, 265 Ill. 257. But if
we assume that he broke his independent covenants for the
reason stated and vacated the premises, then his damages,
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i.i any, were limited to the sum that he had actually lost up
to the time he abandoned the property. This· is true because
after that time he had no r.ight to the premises, and what he
would have earned or lost had he remained in possession and
continued the business was not material. He could not legally
or morally lay a foundation for damages on a right to use·
the premises after he had put an end to such right by his own
. act. The plaintiff ignored these matters, however, and based
his claim upon an assumption that he had the right to use
the premises and that if he had continued in business there for
the full period of the lease he would have sustained a heavy
loss, and it was to recover that assumed loss that he instituted
this suit. He enti;rely ignored the fact that if he had stayed
at the premises he would have been obliged to pay the rent
reserved to the grantor. We know of no principle of law
that would permit a plaintiff to recover under. such circumstances, and to allow him to do so 'vould be unfair and contrary to reason and common sense, it is respectfully submitted.
The instruction, as amended, did not state a correct principle of law as applied to the facts of the case; and there was
not a word of evidence that Krikorian prevented the plaintiff
from performing the agreement on his part. It was, therefore, erroneous, and should not have been given.
Eleventh: The court erred in refusing to give instruction
"H" asked for by the defendant.
The instruction is as follows :

"H.,
"The court instructs the jury that after the lease of July 2,
1935. had been executed, then the rights of the parties thereunder were· fixed by the said lease; that if any rights of the
said plaintiff under the said lease were violated by the subsequent lease of the property; No. 1039 West Grace Street, for
drug store purposes only, then it was the duty of the said
plaintiff to use reasonable diligence to protect such rights, if
any, he had by such means as the law afforded him; and if the
jury further believe from the evidence that he made no effort
to do so, but abandoned the property and moved in February,
1936, then the plaintiff cannot recover and the jury must :find
for the defendant.''
The plaintiff's lease was recorded July 17, 1935, which was
two da~ before the lease·to J. W. and D.P. Chamblee was
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executed, and the recordation thereof was constructive notice
to the lessees of No. 1039 West Grace Street to the plaintiff's
lease. If Krikolian had no right to lease them the said property for a drug store then the lessee took it with notice and
were bound by the terms of the plaintiff's lease. If the covenant on the part of l{rikorian not to lease 1039 West Grace
Street for a confectionery could be interpreted to mean that
he could not rent the said property for a drug store, and the.
covenant was as valuable as the plaintiff pretended, then he
could have filed a bill in equity, and the court would have enjoined the said lessees from using the premises. It is well
settled that equity has jurisdiction in such matters and it is
the course usually adopted in such cases. Virgintia;n Ry. Co. v.
Avis, 124 Va. 711; Rosser v. Wolff, 152 Ga. 578; Benj01rni-n v.
Stanley Co., 37 F. (2nd) 904; Snavely v. Bertnan, 143 Md. 75;
Waldorf-Astoria Segar Co. v. Solomon, 109 App. Div. 65;
.Western Union Telegraph Co. v. Rogers, 42 N. J. Eq. 311;
Aiello Bros v. Saybrook Holding Corp, 106 N. J. Eq. 3, 149
Atl. 587; Fitz v. lles, 1 Ch. (Eng.) 77; Annotation to the case
of Parker v. Levin, 90 A. L. R., p. 1469.
It is also well settled that the law imposes upon a party
injured by another's breach of contract the active duty of
using all ordinary care and making all reasonable exertions
to render the injury as light as possible. Hannan v. Dusch,
154 Va. 35(>; Huntington Easy Payttnent Co. v. Parsons, 62
W. Va. 26; Sutherland on Damages, section 88. The plaintiff
did not give any explanation as to why he did not seek a
remedy in equity. A suit in equity could have been prosecuted
by the plaintiff a.t a small cost. He could by this means
have effectively secured every right claimed by him under
the lease, and the Slllall' estate.left by the defendant's testator
would have been saved the heavy damages assessed by the
jury.
The language of Prentis, C. J., in speaking for the court
in Hwnnan v. Dusch, 154 Va. 356-379, is pertinent:
''The plaintiff alleges in his declaration as one of the
grounds for his action that the defendant suffered the wrongdoer to remain in possession, but the allegations show that he
it was who declined to assert his remedy against the wrongdoer, and so he it was who permitted the wrong·doer to retain
the possession. Just why he valued his legal right to the possession so lightly as not to assert it in the effectiv·e way open
to him does not appear. Whatever ethical duty in good conscience may possibly have rested upon the defendant, the duty
to oust the wrongdoer by the summary remedy provided by
the unlawful detainer statute clearly rested upon the plaintiff.
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The law helps those who help themselves, generally aids the
vigilant, but rarely the sleeping, and never the acquiescent."
In the light of the facts and the authorities, we submit the
instruction was proper.
Twelfth: The court erred ~n refusing to set aside the verdict
of the jury and grant her a: new trial (a) because the court
erred in admitting improper evidence; (b) because the court
erred in the instructions it gave the jury; (c) because the court
erred in refusing to give the instructions ~sked for by the
defendant; (d) because the verdict was excessive; (e) and because the verdict was contrary to the law and the evidence and
without evidence to support it.
We have dealt at some length with the instructions the court
gave and those it refused to give. We shall now discuss the
damages which the plaintiff claimed, and the excessive amount
awarded by the jury.
The lease to the plaintiff was for a period of five years from
October 1, 1935. He paid the rent for one month and twenty
days or up to November 20, 1935. He held the possession
up to February 24, 1936, when he vacated and moved. In his
amended motion he alleged that ICrikorian broke his covenant
with him by renting 1039 West Grace Street for a drug store;
that a drug store was a competitive business; that by reason
of the ·competition he was unable to pay the rent and that he
''was unable to continue in my said business for the remainder
of the lease period of five years, and thereby caused to lose a
large sum, to-wit, Twelve Thousand Dollars ($12,000.00) in'
profits which I would have made had he allowed me to remain
in the premises, and had he and you protected me from the
competition of the said drug store throughout the period of
my said lease".
The claim of the plaintiff is, therefore, that he would have
made $12,000.00 in profits if he had remained in the said
premises for the balance of the term.
The damages claimed were prospective, speculative and conjectural. The business was a small confectionery. The license
to conduct it was granted to Mary Dailey. In the application
for the license, which was signed by the plaintiff, the estimated
sales for the year 1935 were put down at $2,342.00, and the
purchases in the restaurant at $1,000.00 (R., pp. 129-130).
There 'vas nothing to sho'v the amount of stock that was carried or the loss from depreciation. The plaintiff did produce
a memorandum which he claimed showed the amount of his
daily sales. He said the figures were in his own writing
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and that the days of the week were in the handwriting of his
son. The son swore to the same thing. After the memorandum.had been examined, the plaintiff and his son were recalled.
Therr they swore differently. The son admitted that some of
the figures were made by him. The memorandum did not
show, or attempt to show, the amount of purchases, the costs
of conducting the business, the 3;mount of stock carried, the
depreciation or the profits.
There . was not a word of evidence that the plaintiff, or
the person conducting the business, would have made one
cent if the business had been continued at the said place for
the balance of the term. It is possible that it would have
been run at a loss, if run at all, and not at a profit. These are
all matters of pure guess and speculation. The truth is· that
there is nothing in the evidence by which it could have been
determined with any deg-ree of certainty what profits, if any,
would have been earned in the years to come. The law is
settled in this State that such :profits cannot be recovered.
Burruss v. Hines, 94 Va. 413; Wh~tehead v. Cape Henry Syfttdicate, 111 Va. 195; Forbes v. Wyatt, 143 :Va. 802; American
Oil Co. v. Lovelace, 150 Va. 624.
In Sedgwick on Damages (9th Ed.), section 172, this is said:
"Where the injury is in the nature of a loss inflicted, the
amount may generally be .proved without any uncertainty.
The chief difficulty exp'erienced is in cases of prospective loss.
When the plaintiff claims compensation for consequences of
the injury which he. has not yet experienced, he must prove
with reasonable certainty that such consequences are to happen; and compensation is not to be given where there is a
mere conjectural probability of future loss. The jury has no
right to allow damages for mere possibilities.
'' 'Future consequences, which are reasonably to be expected to follow an injury, may be given in evidence for the
purpose of enhancing the damages to be awarded. But to
entitle such apprehended consequences to be considered by
· the jury, they must be such as in the ordinary course of nature
are reasonably certain to ensue. Consequences which are contingent, speculative, or merely possible, are not proper to
be considered in ascertaining the damages • • ,• . ' "
In Elliott on Contracts, section 2239, this is said:
.
''Where the lessee has actually been deprived of the possession or use of demised premises; damages resolves themselves
into three elements: first, the loss of the barg·ain; second, expenses and loss incident to removal; and, third, the loss of
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profits which the lessee could have made if he had been allowed
to continue in possession. ' '
Under the third heading, Mr. Elliott, at section 2241, says:
,, 'Loss of prospective profits, the third element of damage1
seems not to be properly recoverable in the case of eviction.
Taking the rule that damages for the breach of contract. are
limited to such as may·be reasonably considered to ·have been
in contemplation by the parties, at the time of the making of
such contract, or the probable result of a breach of it, it follows the expected profits from the use of the demised premises
are _too remote, ordinarily, at least, to be recovered, and cannot be used as a basis for estimating ~amages. ''
The verdict was excessive. There is no evidence in the
record which justified the jury in assessing the damages at
the large sum of $4, 750.00. If the damages were based on
prospective profits, it is certain that there was no evidence to
show with that degree of certainty required by la.'v that the
plaintiff would have made any profits· in the future years,
or that the business would have been continued, and it is
manifest that 'the finding was guesswork on the part of the
jury and no judgment can be predicated on such a finding.
American Oil Co. v. Lovelace, 150 Va. 624-634. The plaintiff
says he conducted the business. His time would be worth
something. Yet if ti1e j~dgment is allowed to stand the decedent's small estate _will have to pay him $4,750.00, which
not only compensates him for the four years and ten months
he would have been obliged to devQte to the business to earn
anything, but leaves him free t~ ~eek other occupations. If he
could earn as much as $4,7~0.00 in the four years and ten
months, would he be entitled to h~s earnings and the judgment, too? Then, again, the verdict. and judgment did not
take into consideration th~t if t~1e plaintiff was entitled to
future profits the decedent's estate was entitled to rent.
The Court of Appeals of Virgl.nia, so far as we kno,v, has
never decided what is the proper measure of damages in a
case where a landlord breaks his covenant not to rent certain
property for ~ particular purpose. In the recent case of
Parker v. Levin, 188 N. E. 502, 90 A. L. R. 1446, the Massachusetts Supreme Judicial Court held :
''The measure of damages recoverable for a lessor's breach
of covenant th)lt no competing shall be located on adjacent
premises owned by him is the difference in value between
plaintiff's leasehold with the covenant against competition
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unbroken and the same leasehold with a competing store on
the adjacent premises~ and not the loss of, profits due to such
competition.'' See the authorities cited by the court.
If the rule laid down by the Massachusetts court is followed,
then the plaintiff cannot recover.
The verdict is contrary to the law and the evidence and
without evidence to support it. The court should, therefore,
have set the verdict aside and entered final judgment for the
defendant.
We submit that the record shows that Krikorian never
violated his covenant; that the plaintiff was not the sole owner
of the business; that he had no license to conduct the business;
that the license was in the name of ~{ary Dailey; that he was
illegally engaged in business contrary to the statute; that the
damages alleged were prospective, conjectural and uncertain
and too remote to be recovered.
·
Petitioner presents this petition for a writ of error and
supersedeas to the judgment complained of in her representative capacity as executor of the last will of 1{. Der Krikorian,
deceased, in order to protect the estate, and she is advised and
believes that under section 6351 of the Code, she will not be
required to give bond with surety if the said writ of error
and supersedeas are allowed.
Petitioner has stated fully the reasons why the deci'sion
complained of should be reviewed; and she does not deem it
necessary to request an oral hearing.
,
If a writ of error is allowed, petitioner will adopt this petition as her brief.
Petitioner, for the reasons above stated, prays that she
be granted a "rrit of error and S'ltpersedeas to the judgment
complained of and that under section 6351 of the Code she be
not required to give bond with surety; that she be granted all
the rights allowed by law to personal representatives in such
cases; that the decision and judgment complained of be reviewed by this court and reversed and that final judgment be
entered by this court in her favor; and that she may have
any other relief to which she may be entitled.

ANNA Iillll{ORIAN, EXECUTOR OF THE
V\7ILL OF l{. DER KRII{ORIAN, DECEASED, Petitioner.
By Counsel.
DAVID MEADE WHITE,
HAROLD H. DERVISHIAN,
Attorneys for Petitioner.
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We, David Meade White and Harold H. Dervishian, Attorneys practicing in the Supreme Court of Appeals of Virginia, do certify that in our opinion the foregoing decision and
judgment complained of should be reviewed by the said
Supreme Court of Appeals of Virginia and reversed.
DAVID MEADE WHITE,
HAR.OLD H. DERVISHIAN.
I, David ~ieade White, do certify that a copy of the foregoing petition 'vas delivered to James W. Gordon, attorney
for the plaintiff in the trial court, on the 16th day of October,
1937.
DAVID MEADE WHITE.
Received October 26, 1937.

M. B. W.A.TTS.
November 18, 1937. Writ of error and supersedeas awarded
by the court. Bond, $5,000.
·

M. B. W.

RECORD
.VIRGINIA:
Pleas before the Honorable Willis D. Miller, Judge of the
Law and Equity Court of the City of Richmond; held for
the said ·City at the Court room thereof in the City Hall
on the 29th day of July, 1937.
Be it remembered that heretofore, to-wit: On the 9th day of
October, 1936, 'vas received by the Clerk of this Court from
the Circuit Court of the City of Richmond, in the action of
Thomas Dailey, Plaintiff against K. Der Krikorian, Defendant, the Notice of ~fotion, copy of order of January 20, 1936,
and demurrer to the N oti.ce of Motion, copy of ·order of April
20, 1936, and copy of Scire Facias, together with the return
thei·eon by the Sheriff of the City of Richmond, and copy of
order of October 6, 1936, ·which are in the words and :figures.
following, to-wit:
·
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''Virginia:
In the Circuit Court of the City of Richmond.
Thomas Dailey
·v.
K. Der Krikorian.
To K. _:per Krikorian:
Take notice, that on the 20th day of January, 1936, at ten
o'clock A. M., or as snon thereafter as I can be heard,
page 2 r at the court room in the City Hall, I \Vill make a
motion in the Circuit Court of the City of Richmond,
pursuant to Chapter 254-A of the Code of Virginia, that said
eourt will adjudicate aiid declare my rights, and· award me
consequential relief from time to time, touching an actual controversy which has arisen and is ilow pending between me and
you, for this, to-wit:
For some year_s prior to_ July 3, 1935, I had· successfully
conducted a confectionery business for the sale of candies1
cakes, ice cream, pies, break, soda water and other soft drinks,
chewing gum, tobacco, cigars, cigarettes and other articles
usually sold in such a business, in the premises known as No.
509 North Ryland Street in the City of Richmond, Virginia,
which formed and has since formed the rear portion of the
building known as No. 1039 West Grace Street, of which you
were and are the owner.
That heretofore, to-wit, on July 3, 1935, you well knew that
I had long conducted a successful confectionei-~y business at
No. 509 North Ryland Street, as aforesaid, aiid you then and ·
there demised to me and I leased from you, in writing signed
by each of us, the said premises where I was then conducting
said business for a term of five years beginning October 1,
1935, at a rental of $3,000.00, payable in monthly installments of $50.00 each, and in consideration of my becoming
your tenant of said premises on those terms, and as a part of
said lease, and as an inducement to me to lease the same, you
then.and there agreed with and promised me that
page 3 r you would not lease the said adjoining premises
.
known as No. 1039 West Grace Street for a confectionery during the term of your said lease to me, and you
so agreed and promised in order. to protect me against competition in my said confectionery business on the part of any
tenant to whom you might lease the said adjoining premises.
That thereafter,. to-wit, on the
day of
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1935, and subsequent to my said lease from you, in violation
of your said agreement and promise, you leased the said
premises No. 1039 West Grace Street ·to J. W. and V. B.
Chamblee ostensibly as a drug store, but you then and there
well knew that drug stores usually sell, and that said Chamblees would sell in said premises No. 1039 West Grace Street
the same line of confectionery that I 'vas selling, as aforesaid.
That in pursuance of your said l~ase to him, the said
Chamblees took possession of said premise·s No. 1039 West
Grace Street, and at once began to sell, and from thence hitherto have co~tinued to sell, and will continue to sell in said
premises, and in active competition with me, all of the articles
of confectionery, as aforesaid, which I was selling and have
continued to. sell in my said business; and thereby, in violation
of youl:' said agreement with and promise to me, and although
you then and there well kne'v that such competition, as aforesaid, would greatly reduce my sales and profits in my said
business, you caused and. permitted, and from thence hitherto have caused and permitted, and will continue to cause and
permit your said premises No. 1039 West Grace
page 4} Street to be used .for the sale of confectionery and
in active competition with me, as aforesaid.
That during the conduct of my said business, I have kept
an accurate account of my sales and 'profits, showing average
gross sales of, to-wit, $30.00 per day, and average profits of,
to-wit, $10.00 per day before you caused and permitted the
said competition with my said business, whereas sinc.e the
beginning of said competition hitherto my gToss sales in my
Sll;id business have averaged, to-wit, $15.00 per day, and my
average profits thereon have been, to-wit, $5.00 per day, whereby I have been and will continue to be greatly damaged on
account of your violation of your said agreement with and
promise to me, and in all an ultimate damage of $15,000.00.
Wherefore I will move said court at the time and place aforesaid:
1. To construe ynur said agreement with and promise to
me, and to adjudge and declare that in pursuance thereof you
had no right to lease your said premises No. 1039 VVest Grace
Street for use as a· confectionery, nor to permit the sale
therein of articles of confectionery, as aforesaid; and
2. To adjudge and declare that you have violated your said
agreement and promise; and
3. To adjudge and declare that I am presently entitled to
recover from you the profits, loss and damages of which I
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have been deprived and which I have suffered by
reason of your violation of your said agreement
with and promise to me, as aforesaid, from the commencement of said competition to the filing of this notice, or
to the trial of this case as the court may determine amounting to a large sum, to-wit, $1,500.00; and
4. To adjudge and declare that I have the right to demand
and receive from you from time to time such further profits,
loss arid damage of which I may be deprived and which I
may suffer by the continuance of said competition during the
term of yonr said demise to me.
page 5

t

Respectfully,
THOMAS DAILEY,
by JAJ\IIES C. PAGE &
SMITH & GORDON,
his Attvs.

J any. 4th, 1936.
COPY.
THIS D;EED OF LEASE, made this 2nd day of July, in the
year 1935, between K. DER KIRKORIAN, hereinafter styled
lessor, party of the first part, and TO~I DAILEY, hereinafter
styled lessee, party of the second part,
WITNESSETH: That the said party of the first part doth
demise unto the said party of the second part, the following
property, to-wit:
. Store-509 North Ryland St., Richmond, Va.
page 6

t The premises hereby leased are to be used as and

for confectionery from the 1 day of October, 1935,
for the term of .five years from thence next ensuing, and expiring on the 30 day of September, 1940, yielding therefor,
during the said term, the rent of THREE THOUSAND AND
N0/100 dollars ($3,000.00}, payable as follows, to-wit:

REGULAR---$50.00 per month at the. office of Rose & La.foon, Inc., Agents, 'vithout demand being made therefor, the
first instalment to become due on the 1 day of November, 1935.
The said lessor covenants to deliver quiet possession of the
said premises. If the said building be destroyed or so injured by fire, or otherwise, without fault or negligence of the
lessee, as to render it untenantable, this lease shall terminate;
but in case such destruction or injury should be only partial,

Anna Krikorian, Executrix, etc., v. Thos. Dailey.

43

there shall be a reasonable reduction of the rent for such
time as may elapse until there be again upon the premises
buildings of as much value to the lessee for his use as those so
destroyed or injured. The lessee covenants not to overload
the building.
The said lessee covenants to pay the rent in the manner
above stated; not to assign this lease or sub-rent the said
premises, or any part thereof, without the written consent of
the lessor; to leave the premises in good repair, natural wear
and tear excepted; and that the premises shall not be used
during the· said term for any other purpose or purposes than
those above specified. If. the lessee abandons the said premises
during the term of this lease, then the entire amount of rent
then owing upon the lease, whether accrued or not, shall become due and payable as of the date of such abanpage 7 ~ donment, and the lessor is authorized to take pos.
session of said premises without notice to the lessee.
A WRITTEN NOTICE OF THREE MONTH shall be
given by the said lessee should he desire to vacate said
premises at the termination of this lease ; and should the said
lessor desire possession, a like notice shall be required. And
after such written notice shall have been given by either party,
the said lessee hereby covenants and agrees to allow the said
lessor, agents or assigns, to placard the said premises for
rent in one or more conspicuous places and also to allow
the said Lessor, agents, or assigns, the privilege of showing
these premises to any person desiring to rent the same. Lessee
also agrees to allow lessor, or agent, the· privilege of showing
the premises to prospective purchasers at any time during
the term of this lease. And it is further covena'Ilted and
agreed by and between the parties to this lease that in the
event no such notice is given by either party, then this lease
shall continue in force from year to year, at the same rent,
and ·subject to all the conditions and covenants herein contained.
The said lessee covenants and agrees to keep the elevator,
heating plant, range, latrobe stove, water pipes, water and
gas :fixtures, electric :fixtures, wiring and all attachments thereto belonging, in good repair, natural wear and tear excepted;
to replace all glass and plate glass broken during the tenancy,
at his own expense, regardless of the manner in which same
may have been broken; to unstop all waste pipes, water closets,
.
P,rains or culverts that may become choked by negpage 8 ~ ligence or inattention on the part of those using
them; to repair all water pipes that may burst from
freezing; to pay all bills for gas, electricity and water charged

\
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to said premises during this tenance, and not to allow the
walls or fences to be used for advertising purposes.
It"is further understood and agreed that if additional toilets
are required in the demised premises during the continuance
of this-1~ase, then such additional toilet or toilets as may
be required by the city or State authorities are to be installed
by the lessee at his own expense.

SPECIAL COVENANTS:
Lessor agrees to fix new floor as agreed-paper one room
upstairs plaster where necessary in store-paint wall above
fixtures and ceiling-patch floor to the toilet.
Lessor will not lease property known as 1039 West Grace
for a confectione;y during this lease.
R. & L., Agts.
Lessor.
old tenant
It is further understood and agreed that if, during the life
of this lease, or any renewal or extension thereof, the buildings or any part of same should be condemned by public autporities, and required to be demolished or repaired, the lessor
shall be in no wise responsible for the resulting inconvenience
or damage to the lessee or assigns; and it is further understood and agreed between the lessor and lessee that in the
event the public authorities should order that the
page 9 ~ premises hereby leased be razed or demolished, this
lease shall terminate and lessee expressly agrees that
no claim for damages on account of having· to vacate the
premises hereby leased will be made against lessor by lessee
or assigns as a result of the termination of this lease.
Lessee hereby agrees that upon vacating the premises hereby leased he will have all rubbish removed and 'leave the
premises thoroughly cleaned, and in the event of his failure
so to do, he agrees to reimburse lessor or assigns for the
expense incurred in cleaning said pr-emises.
It is also understood and agreed between the parties hereto that the lessor, agent or assigns, is not to be liable for
any damage caused by water getting into the basement or
cellar, or by leaks in the roof, or by overflow, or by leaking
of any of the water pipes or water fixtures on these premises,
or from falling of plastering; nor is the said lessor, agents
or assigns, to be liable for any damage whatsoever, to person
or property, that the lessee or assigns, or any other person
or persons, may sustain while on these premises.
The said lessee hereby acknowledges the receipt of
gas and electric globes and
keys, and covenants to
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return the same in good order to the said lessor, or the equiva'1ent thereof in cash.
It is mutually agreed between the parties hereto that no
change shall be mad~ in this contract except by a writing
setting forth the terms of the agreed modification; nor shall
the lessor be chargeable with any liability for negpage 10 ~ ligence or otherwise in making any repairs or improvements 'vhich he may undertake to make to the
property hereby leased.
The lessee hereby declares that no representation has been
made to him concerning the .condition or habitability of said
premises; and that he, the lessee, has inspected and examined
the said premises ana is renting the same upon his own knowl.edge and information; and he has been told and informed
that the lessor will be under no obligation to make any repairs to said premises during the period of this lease, except
such, if any, as are specified in this lease; and that no negotiations or consideration concerning repairs, such as talking
about repairs or securing estimates for such repairs, etc.,
.shall in any way obligate the lessor to make the repairs or
obligate the lessor for any damage for failure to make repairs.
The lessee is fully notified herein that no agent of the lessor.
·has any authority to chang·e or modify the terms of this contract in any particular, except in writing, duly written or
endorsed on the face or back of this lease.
·
The lessee will not permit the said premises to become a
·nuisance, and should the lessor be notified or required by
law to abate any nuisance on the said premises or to make·
any improvements or repairs during the term of this lease,
the lessee will pay all costs and expenses of doing said work
or carrying out said orders; and the lessor shall not be obliged
to give any notice to the lessee pefore having the
page 11 } said work done at the lessee's expense.
All items of indebtedness or damages that may
become owing to the lessor by the lessee under tho covenants
and provisions of this lease shall be considered as items of
rent, and the lessor shall be entitled to the same liens and
the same remedies for the collection of the same as are provided by law for the security and the collection of rent.
The said lessee further covenants that the lessor may reenter for the breach of any covenant herein contained, or for
repudiation of lease, or failure to move into premises at the
beginning of the term, and especially for, or on account of
non-payment of rent, actual demand therefor by the landlord
being hereby expressly waived; and may re-rent the said
premises for the account of the lessee at any price or rate th~1 ·
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the lessor may consider proper under the circumstances, and
collect any deficit from the lessee up to the end of the said
term.
The lessee hereby waives the benefit of any exemption·
under the homestead or bankruptcy laws as to the obligation
of this lease, and agrees to pay all expenses incurred in collecting the same, including 10% attorney's fees, in case the
same shall not be paid when due.
Feminine or neuter pronouns· are to be substituted for those
of the masculine form, and the plural is to be substituted for
the singular number, in any place·or places herein in which the
context may require such substitutions.
.
Any and all notices affecting this tenancy may be·
page 12 r served by any of the profits hereto, his or their
agents or sub-agents, as effectively as if the same
were served by a sheriff or constable or other officer authorized
by law to serve notices; and the return of any such person
of the time and manner of the services thereof shall have the
same force and effect in any legal proceeding based thereon
as the returns of any sheriff or constable or other officer authorized by law to serve notices.
The lessee especially covenants and agrees that the said
premises shall not be used or permitted to be used for any
purpose in violation of any Federal, State or 1Yiunicipallaw.
The said lessor covenants 'vith ROSE & LAFOON, Inc.,
Agents, that in consideration of their services in procuring
this lease, they are to receive a commission of five per centum
(5%) on the rental of said premises during the existence of
said lease, or any renewal or extension thereof, and it is hereby agreed as a covenant running with the land that no sale,
transfer, assignment or release by the said lessor shall affect
this contract of agency.
Lessee to deliver heating, plumbing and 'viring. in good
condition.
'
Lessee will not obstruct the public halls or porches by
leaving chairs, baby carriage, toys, bicycles or other articles
thereon ; and ·will not permit children to romp and play in
the public halls, and will not bring or allow dogs, r.ats or
parrots in the building.
The lessor shall not be liable for any dampage 13 ~ age to any person or thing, however, occurring, by or from gas, electricity, fire, water, ice,
snow, storm, or sewerage. The lessor shall nqt be liable for
any damage or inconvenience to the lessee of a dwelling
equipped with mechanical refrigeration, by the failure of the
~arne to properly function, whether caused by breakdown, defrosting process, or otherwise. Nor shall the lessor be re-

r
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sponsible for any damage to the lessee, or any occupant of
the dwelling, resulting from any other cause whatsoever unless caused by wilful· negligence of the lessor.
The lessor shall have the right to enter the premises at any
hour in order to examine the same, or to make such repairs
or alterations as he shall desire for the safety or preservation of said building, or to exhibit the said premises to prospective· purchasers. During the month next previous to the
expiration of this lease the lessor shall have the right to enter the premises, whether the lessee or any of his household
be present or not, without liability for any prosecution, claim,
or cause of action for damages, for the purpose of exhibiting
the premises to prospective lessees and in order to put up and
keep up, in a prominent place, as fixed by the lessor, a "For
Rent'' notice of the usual size and type. In case the lessee
and his household shall be absent from the dwelling during
said month or any part thereof, then prior to each departure
from the city, he shall deliver to and leave with the lessor,
the keys to said dwelling.
page 14 ~ No noisy or disorderly conduct shall be permitted in the dwelling, nor shall the lessee entertain therein any person of bad or loose character, or of improper behavior.
Witness the following signatures and seals :
(Seal)
K. DER KRIKORIAN
(Seal)
THOMAS DAILEY
State of Virginia,
City of Richmond, to-wit:
I, C. C. Darraroth, a Notary Public for the City aforesaid
in the State of Virginia, do certify that K. Der Krikorian and
Thomas Dailey, whose names are signed to the foregoing
writing bearing date on the 2nd day of' July, 1935, have acknowledged the same before me in my City aforesaid.
Given under my hand this 3 day of ~Tuly, 1935.
My commission expires July 4, 1938.
C. 0. DARRAROTH, N. P.
page 15 ~ Virginia :
In the Circuit Court of the City of Richmond, on Monday,.
the 20th day of January, 1936.
Thomas Dailey, Plaintiff,
'IJ.

.

1{. Der Krikorian, Defendant.
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NOTICE OF MOTION FOR JUDGMENT.
This day came the Plaintiff, by his Attorney, and on motion of the Plaintiff, by his Attorney, it is ordered that this
notice of motion for judgment be docketed.
And the Defendant appeared by his Attorney, and filed a
Demurrer to. the Plaintiff's Bill, and the Plaintiff joined in
said Demurrer, and said Demurrer is set down for argument.
•..
. A Copy, rrcste:
W ALICER C. COTTRELL, Clerk.
W ALICER C. COTTRELL.

Virginia:

In the Circuit Court of the City of Richmond.
Thomas Dailey, Plaintiff,
against

K.

~er

Krikorian, Defendant.
DEMURRER.

The said defendant, by his attorney, comes and says that
the said notice of motion for judginent is not sufficient in
law.
DAVID MEADE WHITE, p. d.
page 16 ~ Virginia :
In the Circuit Court of the City of Richmond, the. 20th day
of April, 1936.
Thomas Dailey, Plaintiff,
agailnst

K. Der Krikorian, Defendant.
ORDER FOR SCIRE FACIAS.
It being represented to the Court that the Defendant herein,
K. Der Krikorian, has died since the starting of these proce~dings, and the Plaintiff by its attorney, suggests to the
·Court that Scire Facias issue to revive said notice of motion
for judgment in the name of Anna Der Krikorian, Executrix
of last will and testament of said K. Der Krikorian.
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It is ordered that Scire Facias issue against Anna Der Krikorian, Executrix of the last will and testament of K. Der
Krikorian, as provided by law.
JULIAN GUNN.
THE COMMONWEALTH OF VIRGINIA:
To the Sheriff of the Gity of Richmond-Greeting:
Whereas a Notice of Motion for Judgment has been depending in our Circuit Court of the City of Richmond, between
Thomas ;Dailey, plaintiff, and J(. Der Krikorian, defendant,
and before judgment was given or verdict was
page 17 } rendered therein, the said K. Der Krikorian died,
and the plaintiff has applied for a scire facias
against .Anna Der Krikorian, Executrix of last will and testament of K. Der Krikorian.
THEREFORE WE COMJHAND YOU That you make
known to the said Anna Der J(rikorian, Executrix of last will
and testament of K. Der Krikorian, that she be at the Clerk 1S
office of our Circuit Court on the Last Monday in April,
1936, to shew cause, if any she can, why the said action should
not be proceeded in to a final judgment.
And have then there this writ. Witness Walker C. Cottrell, ·Clerk of our said Circuit Court, this 20th day of April,
1936, and in the 160th year of our foundation.
W ALICER C. COTTRELL, Clerk.
W.ALKER C.. COTTRELL.
Executed in the City of Richmond, Va., 4.23 36. by delivering a copy of within Scire Facias to Anna Der l{rikorian
in person.

J. HERBERT MERCER,
.
Sheriff of the City of Richmond, Va.
By J. HERBERT MERGE, Sheriff.
page 18 } Virginia:
In the Circuit Court of the City of Richmond, on Tuesday
the 6th day of October, 1936.
Thomas Dailey, Plaintiff,

v ..

K. Der Krikorian,. Defenda~t.
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On motion of the Plaintiff, who seeks an earlier trial than
the crowded docket of this Court will permit, and to equalize
the work of this Court with that of the Law and Equity Court
of the City of Richmond, it is orde-red that this cause be removed to said Law and Equity Court, and the Clerk is directed to tra•nsfer the original papers herein and a certified
copy of this order to the Clerk of said Law and Equity Court,
as provided by law.
A Copy, Teste:
W ALK.ER C. COTTRELL, Clerk.
W ALI{ER C. COTTRELL. .
page 19}

And at another day, to-wit: At a Law and
Equity Court of the City of Richmond, held the
9th day of October, 1936.
The papers in this action at law, which has been removed
to this Court by an order of the Circuit Court of the City of
Richmond, having been this day received by the Clerk of this
Court, it is ordered that the said action at law be placed upon
the docket of this Court and henceforth proceeded in as if
originally brought in this Court.
And at another day, to-wit: At a Law and Equity Court
of the City of Richmond, held the 26th day of October, 1936.
This day came the parties, by their attorneys, and on motion of the plaintiff, by counsel, the defendant not objecting
thereto, leave is hereby granted the plaintiff to file herein
his amended notice ·of motion for judgment to 'tal\:e the plac~
of and instead of his orig·inal notice of motion, which is accordingly done, and thereup.on on motion of defendant, by
counsel, she is allowed to withdraw her demurrer heretofore
filed, and on consent of both parties, by counsel, this cause is
docketed and set for hearing on the amended notice of motion for judgment, and thereupon the defendant pl~aded the
general issue fo said amended notice of motion and put her..,
self upon the country, and the plaintiff likewise.
page 20 ~ And on further motion of the plaintiff, by counsel, it is ordered that the defendant do file her
grounds of defense herein \vithin fifteen days from the entry
hereof.
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Virginia:
In the Law and Equity Court of the City of Richmond.
Thomas Dailey

v.

Anna Krikorian, Executrix of K. Der I{rikorian.
AJ\tiENDED NOTICE OF MOTION.
To Anna Krikorian, Executrix of l{. Der Krikorian:
Take notice that on the 27th day of October, 1936, at ten
o'clock A. }I., or as soon thereafter as I can be heard, at the
court room in the City Hall, I will make a motion in the Law
, and Equity Court of the City of Richmond for a judgment
ag·ainst you for the sum of Fifteen Thousand Dollars ($15,000.00), for this, to-wit:
For some years prior to July 3, 1935, I had successfully
conducted a confectionery business for the sale of candies,
cakes, ice cream, pies, bread, soda water and other soft drinks,
chewing- gum, tobacco, cigars, cigarettes and other artic.les
usually sold in such a . business, in the premises
page 21 ~ known as No. 509 North Ryland Street in the City
of Richmond, Virginia, which formed and has since
formed the rear portion of the building known as No. 1039
West Grace Street, of which your said testator was the owner.
That heretofore, to-wit, on July 3, 1935, your said testator well knew that I had long· conducted a successful confectionery business at No. 509 North Ryland Street, as aforesaid, and that I sold candies, cakes, ice cream, pies, bread,
soda water and other soft drinks, chewing gum, tobacco, cigars, cigarettes and such other articles as confectionery
stores usually sell, and he then and there demised to me and
!leased from him, in writing sig·ned by each of us, the said
premises 'vhere I was then conducting said business, .for a
term of five years beginning Octoher 1, 1935, at a rental of
Three Thousand Dollars ($3,000.00), payable in monthly installments of $50.00 each, and in consideration of my becoming his tenant of said premises on those terms, and as a part
of said lease, and as an inducement to me to lease the same,
he then and there agreed with and promised me that he would
not lease the said adjoining premises lmown as No. 1039
West Grace Street for a confectionery during the term of
his said lease to me, and he so agreed and promised in order
to protect me against competition in my said confectionery
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business on the part of any tenant to whom he might lease
·
the said adjoini'ng premises.
That thereafter, to-wit, on the ....... day of ............ ,
1935, and subsequent to my said lease from your testator, in
violation of his said agreement and promise, he leased the said
premises No. 1039 West Grace Street to J. W. and
page 22 } V. B. Chamblee, ostensibly as a drug store, but he
then and there well knew, or should have known,
that drug stores usually sell; and that said Chamblees would
sell in said premises No. 1039 West Grace Street, the same
line of confectionery that I was selling, as aforesaid; and
that it then and there became his duty, under the terms of
my lease from him, to protect me fro1n competition by said
Chamblees by prohibiting them, by the terms of their lease
from him, from selling in their said drug store such articles
or confections as would enter into competition with the articles
or confections I was selling· in my store.
That, in violation of the terms of said lease to me, your
said testator and you as his executrix failed to protect me
from such competition; and that in pursuance of said lease
to them, the said Chamblees took possession of said premises ,
No. 1039 West Grace .Street, and at once began to sell, and
from thence hitherto have continued to sell, and ~11 continue
to sell in said premises, and in active competition with me,
all of the articles of confectionery, as aforesaid, which I was
selling and have continued to sell in my said business; and
thereby, in violation of said agreement of your said testator
with and promise to me, and although he and you as his executrix then and there well knew that such competition, as
aforesaid, would greatly reduce my sales and profits in my
said business, he and you caused and permitted, and from
thence hitherto have cau§ed and permitted, and will continue to cause and permit your said premises No.
page 23 } 1039 West Grace Street to be used for the sale of
confectionery and in active competition with me,
as aforesaid.
That, by reason of such competition from the said drug
store, I was unable to pay the rent therefor as I had theretofore regularly dope for a long period, to-wit, seven years,
and for that reason your said testator dispossessed :tne from
my said store, No. 509 N. Ryland Street, whereby I was unable to continue in mv said business for the remainder of
the lease period of five years, and thereby caused to lose a
large sum, to-wit, Twelve Thousand Dollars ($12,000.00) in
profits which I would have made had he allowed me to remain in the premises, and had he and you protected me from
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the competition of the said drug store throughout. the period
<>f my said lease, as it was his and your duty to do.
That thereafter, to-wit, on the ...... -... day of February,
1936, your said testator died, and you qualified in the Chancery Court of the City of Richmond as his executrix, whereby
it became and was your duty to comply with his said agreement and promise made to me, as aforesaid, but which, although often requested, you have failed and refused and still
refuse to do.
That during the conduct of 1ny said business, I have kept
.an accurate account of my sales and profits, showing average
gross sales of, to-wit, $30.00 per day, and average profits of,
to-wit, $10.00 per day before you caused and permitted the
said competition with my said business, whereas
page 24} since the beginning of said competition hitherto my
gross sales in my said business have averaged, towit, $15.00 per day, and my average profits thereon have been,
to-wit, $5.00 per day, whereby I have been and will continue
to be greatly damaged on account of said violation of your
testator and your violation of said agreement with and promise to me, and in all to my damage of $15,000.00.
Respectfully,
JA~IES C. PAGE,
JAMES W. GORDON,

p. q.

page 25

~

And at another day, to-wit: At a Law and Equity
Court of the City of Richmond, held the 11th day
of December, 1936.
·
This day came again the plaintiff and defendant, by conn..
sel, and thereupon the defendant by leaye of Court filed
herein a statement of the grounds of her defense to this pro ...
-ceeding.
Virginia:
ln the Law and Equity Court of the City of Richmond.
Thomas Dailey

v.

Anna Krikorian, Executrix of K. Der Krikori~n.
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GROUNDS

0~.,

DEFENSE.

(1) That the defendant's decedent, 1\::. Der Krikorian, deceased, did not breach his contract of lease with the plaintiff
when he leased his property, No. 1039 West Grace Street,
to J. W. Chamblee and D. P. Chamblee for drug: store purposes only by deed of lease dated July 19, 1935.
(2) That the defendant's decedent before leasing his property, No. 509 North Ryland Street, Richmond, Virginia, to
the said plaintiff reserved the right to rent his property, No.
1039 West Grace Street, Richmond, Virginia, for drug store
purposes, and the said plaintiff signed the lease to No. 509
North Ryland Street knowing at the time that the
page 26 ~ defendant's decedent had reserved the right to lease
his said property for the purposes aforesaid.
(3) That the defendant's decedent did not comnrit a breach
of his contract of lease with the said plaintiff and the allegation that he did so is not true in fact.
· (4) That the lease for drt!-g store purposes only was not
a competitive business \vith that conducted by the plaintiff.
( 5) That the plaintiff did not conduct the business at No.
509 North Ryland Street while the said J. W. Chamblee and
D. P. Chamblee conducted business at No. 1039 West Grace
Street.
(6) That if the said J. 1lv. Chamblee and D. P. Chamblee
conducted and carried on a competitive business at No. 1039
West Grace Street such as was contrary to the lease held by
the plaintiff, then the said plaintiff could have enjoined them
from conducting such business.
( 7) That the said plaintiff breached his contract and agreement to pay rent and 'vaived any right or claim that he had
or might have had against the decedent's estate.
(8) .That the said plaintiff did not sustain any damages
as a result of the lease made by the defendant's decedent
to J. W. Chamblee and D. P. Chamblee; that he did not sustain damages in the sum of· $15,000.00 or any part thereof;
that the damages claimed are speculative, conjectural, and
uncertain, and such as cannot be recovered at
page 27 ~ law.
(9) That the defendant's decedent did not induce the said plaintiff· to rent the said premises.
(10) That defendant 'shall rely upon any other matter that
could be pleaded under the general issue.
The defendant reserves the right to file additional grounds
of defense if sl1e shall be so advised.
DA\TID MEADE WHITE, p. d.
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And at another day, to-wit: at a Law and Equity Court
of the City of Richmond, held the 21st day of December,
1936.
This day came again the plaintiff and defendant by counsel and a jury, to-wit: Edward L. Frost, W. H ..Nelms, S. E.
Bagby, Carlton F. Bass, J. J. Beaman, D. N. Moody and
J. R. Barker, who 'vere sworn well and truly to try the issue
joined in this case and having partly heard the evidence were
adjourned until tomorrow morning at ten o'clock.
And at another day, to-wit: at a Law and Equity Court
of the City of Richmond, held the 22nd day of December,
1936.
This day came ag·ain the plaintiff and defendant by conn-.
sel and the jury sworn in this case on yesterday
page 28 } appeared in court in accordance with their adjournment and having fully heard the evidence were adjourned until tomorro'v morning at half past ten o'clock.
.&nd at another day, to-wit: at a Law and Equity Court
of the City of Richmond held the 23rd day of December,
1936.
This day came again the plaintiff and defendant by counsel and the jury sworn in this case appeared in Court in accordance with their adjournment and having heard the arguments of counsel were sent out of Court to consult of a
verdict and after some time returned into Court with a verdict in the words and figures following, to-wit: "We the
jury on the issue joined find for the plaintiff and assess his
damages at $4, 750.00."
Thereupon the defendant by counsel moved the -Court to
set aside the said verdict as contrary to the. law and the evidence and to enter final judgtnent in favor of the defendant;
to set aside the said verdict and grant the defendant a new
trial because the said verdict is contrary to the instructions
of the Court; because of the failure of the court to give certain instructions asked for by the defendant and because the
damages assessed by the jury are grossly excessive; which
motion the Court continued for arg·ument to be heard
thereon.
pag-e 29 }

.And at another day, to-wit: At a Law and Equity
Court of the City of Richmond, held the 9th day
of June, 1937.
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This day came again the parties, by their attorneys, and
the Court having maturely considered the motion of the defendant to set aside the v:erdict of the jury, and arguments
of couns~l thereon, doth overrule the said motion.
Wherefor_e it is considered, ordered and adjudged by the
Court that the plaintiff do recover of the defendant the sum
of Four Thousand Seven Hundred and Fifty Dollars ($4,750.00) with interest thereon to be computed at the rate of
six per centum per annum from the 23rd day of December,
1936, until paid, and his costs by him about his suit in that
behalf expended, to be m~de out of the estate of said K. Der
Krikprian, deceased. To which ac.tioris of the Court in overruling· the said motion, and in rendering the said judgment,
the defendant, by counsel, excepted.
And the defendant having indicated her intention of applying to the Supreme Court of Appeals of Virginia for a
writ of error and supersedeas to said judgment, on her motion it is ordered that the execution <;>f said judgment be suspended for ninety days on conditions that .within five days
from the entry hereof the defendant, or someone for her,
shall execute before the Clerk of this Court under Section
6338 of the Code of Virginia a good and sufficient suspending bond in the penalty of Two· hundred dollars,
page 30 ~ with security to be approyed by said Clerk, and
conditioned according to law, but such suspension
shall not affect the right of the plaintiff to docket the said
judgment.
And now at this day, to-wit: at a Law and Equity Court
of the City of Richmond, held the 29th day of July, 1937.
The Clerk of this Court having this day received three
certificates in this proceeding, it is now ordered that the same
be filed and made a part of the record herein, which is accordingly done.
page 31

~

Virginia :

In the Law and Equity ·court of the City of Richmond.
Thomas Dailey, Plaintiff,
against
.
Anna Krikorian, Administratrix of the estate of K. Der Krikorian, deceased, Defendant.
Stenographic r~port of the testimony and other incidents
of. the trial of the cause of Thomas Dailey, Plaintiff, against
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Anna Krikorian, Administratrix of the estate of K. Der
Krikorian, deceased, Defendant, in the Law and Equity
Court of the City of Richmond before Honorable Willis D.
Miller, Judge of the said court, and a jury, which trial began
on December 21st and ended December 23l 1936. The plaintiff was represented by James C. Page and James W. Gordon, Esquires, and the defendant by David Meade White,
Esquire.
All of the testimony of the case.
page 32

~

THOMAS DAILEY,
the plaintiff, first being duly sworn, testified as

follows:

DIRECT EXAJviiNATION.

B:v Mr. Gordon:
·Q. Mr. Dailey, when you speak you will have to speak as
clearly as you can so those gentlemen over there can hear
you.
A. Yes, sir.
Q. And don't talk too fast, becauseA. Yes, sir.
Q. What is your age?
A. My age Y About 42.
Q. Where were you born f
A. I born in 1\{ount Libia, Syria.
Q. What family have you Y
Mr. White: I object to that.
The Court: Objection sustained.
Mr. Gordon: Exception.
Q. What nationality was Mr. l{rikorian?
A. Armenian.
Q. Where 'vere yon doing business, if any pla-ce, before
February, 1936¥
A. I was on Robin son Street.
Q. I am not asking you where you were doing
page 33 }- business in 1936, but before that?
A. Oh. 509 North Ryland.
Q. How long did you do business at 509 North Ryland
Streett
A. From 1927, October.
Q. ·From October, 1927 Y
A. Yes, sir.
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Q. Were you conducting business there continuously from
1927!
A. Yes, sir.
Q. Now, in the summer of 1935 did you make any new lease
of 509 North Ryland Streett
A. Yes, sir.
Q. With :whom?
A. With Mr. 1\:rikorian.
·Q. I now show you this and ask you whether this is the
lease you made Y
A. Yes, sir.
Q. Is that it?
A. Yes, sir.
Note:

(Marked and filed as Exhibit No. 1.)

Q. Now, this lease is made July 2, 1935, between K. Der
Krikorian, as lessor, and Thomas Dailey, lessee, for the store
509 North Ryland Street to be used as a confectionery from
October 1, 1935, ·for the term of five years, yielding therefor
$3,000.00 aggregate at $50.00 per month. The
page 34 ~ lease-I will not undertake to read all these provisions of the lease. The lease provides that the
''lessor agrees to fix new floor as agreed, paper one room
upstairs, plaster where necessary in store, paint wall above
fixtures and ceiling, patch floor to toilet. Lessor will not
lease property known as 1039 West Grace Street for a confectionery during this lease''.
When y~u signed this lease did you have any talk with Mr.
Krikorian about what kind of a business would be conducted
in that corner store 1039?-1039 West Grace Street?
A. Yes, sir. When 've make the new lease ask for protection for my business,-! take a five-year lease I ask for him
to give me a protection for five years, you will not put any
confectionery at 1039 West Grace. And he agreed to do it.
He said, ''Well, suppose I want to put a grocery store in
th.e corner?" I told him, "No, sir; no objection to a grocery store''. I told him he could put the grocery store. Then
he . said, ''Suppose a drug storeY'' I told him, ''No such
thing as a drug store any more,-used to be drug store 20
or 35 years ago, but now you can call them drug store, hardware store, or anything. The name don't mean anything''.
T told him I couldn't accept that.
Q. You didn't agree for hhn to put a drug store there Y
A. No, sir.
Mr. "White: I object-
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The Court: Sustained.
Mr. White : I submit, if Your Honor please, the
paper speaks for itself. It is for the Court to
c<mstrue, and not proper for my friend to put his words

page 35 ~
~~

.

The Court: Objection sustained.
Mr. Gordon: Now, we just as well come to the point on
that question right now.
The Court: Gentlemen of the jury: go in the hall for a
m~ute.

Mr. Gordon: Wait one minute, please Your Honor. I
want to bring out two points, though, before ·we have an
argument. At this time I am excepting to the ruling of the
Court on that.

Q. Now, after he put here about a confectionery, did you
tell him anything at that time about what drug stores sold Y
A. Yes, sir. I told him drug stores today handle the. same
line as we handle. Nothing· but a confectionery and drug,nothing but confectionery drug store and not a drug. That
is all. Of course, the drug store today is, what you call drug
store, is nothing but a confectionery. They have soda fountain lines like we have. He handles beer, ale, wine, tobacco,
sandwiches, pie, cakesQ. Tobacco?
A. Yes, sir. Handles everything; yes, sir. Have
page 36 ~ delicatessen cases, what you call a restaurant. They
have same lines I have. And he have same license
to run his business as any business, as my business.
Q. Now, this lease was executed after that conversation
you had with. him?
A. Yes, sir.
Mr. Gordon: Now (Handing letters to Mr. White), I want
to introduce those three letters, please.
Mr. White: We object to the introduction of these letters.
The Court : Let me see them, gentlemen. I don't know
what they are.
Mr. White : What grounds are they offered on? I don't
think they have anything to do with this case. Certainly no
talk before a lawsuit has anything to do with it, Judge.
The Court: At this, time and present stage of the case, they
are excluded.
Mr. Gordon: Exception.

Q. :1\{r. Dailey, ·when did you first learn that he was going,
to put a competing business in that 1039-
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A. That is when he notified the people who was living in
the corner. It was not a store then,-it was 'a residence.
And he notified the people, gave them notice to move out because he was renting the corner for a store.
Q. When did that happen¥
page 37 t A. Notified the people in August.
Q. In August, 1935¥
A~_ Yes, sir. They moved out, because they were going to
start the grocery store by September.
Q. What did you do when you learned that he was going
to lease this premises to some drug storeY
A. Yes, sir; I talked to him on the 'phone,-called him up
and talked to him myself. I called him up and talked to him.
Talked to Mr. l{rikorian and asked him what he was going
to build in the corner. He said, he told me, "Well, maybe
grocery store". I told him, "Well, if it is a grocery store
it is perfectly all right to me"'. Then he turned around and
said, ''Well, maybe a drug store''. I told him, '' Tain 't no
such a thing any more''. I told him why he was going to
tell me a grocery store and then say a drug store. I told
him, "Well, you know the agTeement between me and you
for the lease,-the agreement for protection''. The protection he gave me and me and him signed. He said, "Well, it
is all right". Asked me,-said, "I have a right to rent my
property".
·
Q. When he told you he was going to rent it did he tell
you he was going to rent it for a drug storeY
A. He told me first for a grocery store, and then he told
me drug store.
Q. Well, now, when you learned that he was going to do
that what did you do' Did you consult anybody
page 38 ~ about it,-did you talk to anybody then about it?
A. No, sir. I wanted my lease to give it to the ·
lawyer.
Q. To Mr. Page?
A. Yes, sir.
Q. Now then, did 1\Ir. Page write himA. Yes, sir.
Q. -about it¥
A. Yes, sir.
Mr. Gordon: Now we will ask for the introduction of the.se
letters.
Mr. White: I still object to it.
.The Court : Gentlemen of the jury: go in the hall for just
a moment.
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Mr. .Gordon: Can I ask him one other question before.
the _jury goes out?
Q. When did the Chamblees take possession of the prem-

ises,
A.
Q.
A.

the adjoining premises Y
He opened up November 1st.
'35?

Yes, sir.

"The Court: Go out, gentlemen of the jury•
.Jury out:
The Court: On what ground are these offered Y These letters seem to be a protest against the renting of it
page 39} for a drug store because confections would be sold
in a drug store the same as a confectionery. The
question has not yet been presented to the Court, but undoubtedly it will, if a drug store is a violation of the covenant then that raises a question of law. Then the Court may
-eonsider what were the parties' construction of that clause.
I don't know whether we will come to that or not. ·It may be
involved to such an extent that the Court would have to consider what constructio'n the parties put on it. But if it be
.a violation of the clause, what is the materiality of the letters, whether he protested or didn't protest?
Mr. Gordon: The materiality is this: First, they show
a recognition that he had made a covenant of this kind-of
some kind-with him.
The Court : It is shown in the lease he made a covenant.
Mr. Gordon: The se~ond is this: That this goes to the
question of damages. The evidence is that this occupancy
didn't take place until the first of November of this competing business. No,v, if he was charg·ed with nopage 40 ~ tice of the damages that this man would suffer by
a violation of that agreement, then that is pertinent evidence because he did it with his eyes wide open.
The Court: But it wouldn't change the damages, would
it, Mr. Gordon? There is no proposition of punitive damages in this thing, and whether he did it with his eyes open
and rented it to a competing business, or whether he did
it with his eyes closed, 'vouldn't the same damage follow!
Mr. Gordon: I will say this: :_rhat if a party violates a
eontract with certain elements of damage in his mind at the
time he violates it, then that is, the Court says, on the question of profits has much pertinency.
.
· Now, my friend is going to claim here under the law with
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regard to profits all he can about not. recovering profits. We
are g·oing to show that this damage ·was not only the natural
and proximate and direct cause of the violation of the agreement, but in addition to that that the damag·es were such as
were in contemplation of the parties when the breach occurred
under this letter; because he was charged with notice of just
what damages would be sustained.
,
page 41 ~ The Court: Let me see the letter.
Mr. Gordon: And if Your Honor will read the
case of M01nss-Owens Con~pany v. O~wensThe Court: I have read that.
Mr. Gordon. 127 Va. In that case, J·udge, the brief of
the opinion says. The Court: 127 Virginia, or 129 Y
Mr. White: It is 129, I think.
Mr. Gordon: Here it says that if the profits were in contemplation of the parties then they ought to be recovered
(Reading· from notes).
1\tlr. White: If Your Honor, please. We respectfully submit that those letters throw no light upon this case of any
value.
The Court: Mr. White, didn't I understand you to say in
your opening statement you expected to prove he agreed
he could open a drug store in a discussion in some real estate
office, and it was an oral understanding, or construction by
the parties, that he could open a drug storeY
Mr. White: He absolutely refused to let this man have
that property if he had to bind himself not to rent it to a
drug store. Yes, sir; that is a fact. Now I want to show
you another thing: If yol;l introduce those letters
page 42 ~ it brings up conferences time after time between
Mr. George Hall a·nd myself, 1\{r. Krikorian and
the lawyers and everybody else, and it just opens up a lot of
stuff which has nothing in the world to do with the case.
Not only that, if Your Honor, please, but those letters can
he introduced but for no purpose on earth except to make
some kind of psychological point with the jury. Now, in
the first place he has in there leasing it for a drug store and
confectionery, which isn't true. Then he goes on to say he is
going to get an injunction if he did that. And then he goes
on and makes his suit, and he files the suit before he did
this, before the man ever went in there, I think, for damages
in the Circuit Court.
Now, we object to the introduction of those letters because they were things done before this suit was instituted,
talks between different parties, and it don't throw any light
upon the case, and they put us in the position that we will
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not be able to combat it unless we put Mr. Page, Mr. Gordon
a\].d everybody else on the stand.
page 43 ~ Mr. Gordon: May it please Your Honor. Your
Honor has put your finger right on one point in
this case that shows conclusiyely the admissibility of these
letters.
Mr. White: For what purpose are they offered?
Mr. Gordon: They are offered to sustain the general case
here, and especially with reference to what you said you were
going to attempt to prove before this jury.
The Court: What the Court is confronted with, Mr. Gordon, and we will touch on it every now and then, is Mr.
White ~s opening statement, that he expected to prove he con_sented, or did. not oppose, the opening of a drug store. That
is then going to bring before the Court the question of
whether there is a variance of the terms of the written agreement by parole testimony, when Mr. White undertakes to
do that; or it may resolve itself into what· was the construction that the parties put on this covenant that they put in
there. Now this is beg·inning to touch on that as to what construction the parties put on it. Both of you gentlemen have,
by your offering· th~se letters and J\fr. White's statement,
put yourselves in the position that you are both
page 44 ~ taking· the position that outside testimony m~y be
heard by the Court and should be heard by the
jury as to what construction these parties put on this. Doesn't
this letter here that you offer take the position that the construction put by your client on the renting of the premises for
a drug store, knowing confections would be sold, would be a
violation of the terms of the covenant!
Mr. Gordon: He was put on notice before Chamblee went
in up there.
Mr. White: .Not before the lease was ma·de.
Mr. Gordon: But this was done before the damage started.
The Court: I think the letters are admissible, and they will
be admitted.
1\'Ir. Gordon: All right, sir.
Mr. White: We except to the ruling of the Court. Now,
I WO'!Jld like to :find out what the purpose of· reading those
.
letters to the jury is.
The Court: I feel that the man who clanns that to be a
violation, if it turns out in the end that the Court rules that
it is a violation of that covenant, he has a right to show he
protested against it as soon as he heard about the
page 45 ~ contemplated violation.
Mr. White: He protested about it, according t().
his construction?
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The Court: According to his construction and whatever
construction the Court will ultimately put on it.
Mr. White: We object to any evidence that undertakes to
vary the terms of the contract.
Mr. Gordon: All right, sir. I am ready for the jury. ,
The Court : Call the jury in.
Note : (The three letters referred to above are fastened
together, after having been introduced, and marked and filed
as Exhibit No. 2.)
· Jury in:
Mr. White : I want this letter to go in there, Judge. I
want to ask him if he got any reply to the letter of Aug11st
26th. I want to ask him if he got a reply to it. Here it is.
Why couldn't you introduce that, too?
Mr. Gordon : I have the letters here.
The Court: Have you the letters in replyMr. Gordon: I put them all in.
page 46 ~ A Juror: ·The jury requests the witness, in
speaking, to speak more clearly and not run his
words so close together.
The Court: l\1:r. Dailey, try to go ahead slowly so there
will be a break between your words and the jury can catch
it better.
Mr. Gordon: Here is a letter written by James C. Page,
Attorney for Thomas Dailey, to Mr. K. Der Krikorian, August 15, 1935, (Reading letter).
On August 26, 1935, Mr. I\::rikorian rep;ied to Mr. Page:
(Reading letter.)
And to that Mr. Page replied on the 28th to Mr. 1\::rikorian:
- (Reading letter.)
By Mr. Gordon (Continued) :
Q. Now, you say notwithstanding the lease and this correspondence Mr. Krikorian went ahead and put 1\fr. Chamblee in as his tenant there on November 1st?
A. Yes, sir.
Mr. White: I object to that on the ground it doesn't show
that this correspondence shows it was all after the lease had
been made.
·
The Court: I have not seen the lease. It is not before
the Court nor the jury as to when it ·was made. At the time
being the evidence will go in. But I do think the
page 47 ~ question Mr. Gordon asked was leading and was
objectionable on that ground.

Anna Krikorian, Executrix, etc., v. Thos. Dailey.

65

Mr. Gordon: I just want them to understand it in connection with these letters.
Mr. White: I would like for the Court and jury to understand the lease was niade on July 19, 1935, long before these
letters were written.
The Court: That will come to the jury if it be a fact in
.the proper course, I take it. But as it is now in the record,
it shows that Mr. Chamblee moved into the premises, but
there is no evidence in the record as to when the lease was
made.
By Mr. Gordon: (Continued)
Q. Who owned the premises number 1039 · West Grace
StreetY
A. Mr. Krikorian.
Q. The same man that rented to you 7
A. Yes, sir.
Q. Now, how close is number 1039 vYest Grace to 509 North
Ryland Street?
A. Around. about 65 or 70 yards.
Q. 70 yards?
A. From the corner to my store.
Q. From the corner. Was your store directly behind!
A. Behind.
·
page 48 ~ Q. Behind 1039¥
A. Yes, sir; right in the rear.
Q. Right in the rear?·
A. Yes, sir.
Q. Mr. Dailey, what effect did the operating of this Chamblee Drug Store there and confectionery have on your business!
·
Mr. White:
The Court:
now.
Mr. White:
The Court:
If he can, let
Mr. White:

We object to that.
Overruled. You can't draw any conclusions,
How could he possibly answer that question?
If he can't answer it I guess he will say so.
him try to do it.
We object to the question.

. Q. What r~sult occurred from the operating of that drug
store and confectionery at the corner right next to you?
A. You mean the damage it done to me Y
Q. Yes?
'
.A.. It done plenty of damage. From the business I was
doing·, $25.00 and $30.00 and $35.00 a day, came down to six
or seven a day.
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Q. Now, did you keep any record of your sales in your
place of business there f
A. Yes, sir.
.
Q. I show you this book here now and ask you
page 49 ~ (Showing book to witness)-

Mr. White: We object to the introduction of this book.
It is not in the Eng·lish language, and we don't know anything about it.
Mr. Gordon: I am going to show what it means.
Mr. White: He can testify to that, can't he?
The Court: I think he can show this book was kept in the
regular course of business, daily ledger. That is all. If
he is to read from that and to translate it I am going to
swear him on oath that he translate correctly.
l-Ir. Gord.on: The only thing that is on here, J\IIonday,
Tuesday, Wednesday, Thursday, },riday, Saturday, and Sunday, except one date.
The Court: Well, none of us here can read it~
}.{r. Gordon: No, sir. I have another witness here who
can read it.
The Court : Did this man keep these books himself!
Mr. Gordon: Yes, sir.
Mr. White: How do you know, :Th!Ir. Gordon~
The Court: Lay a foundation, Mr. Gordon.

By }.{r. Gordon: (Continued)
Q. Did you keep this book¥ (Showing witness book.)
A. Yes, sir.
Q. Is this in your hand,vriting7
A. Yes, ·sir.
Q. What did you keep here in this book T
page 50 ~ A. I kept this, my daily sales.
Q. Daily sales?
A. Yes, sir.
Q. Did you keep 'them by the month or week?
A. Weekly.
Q. Weekly?
A. Yes, sir. ·
Q. Now, in 'vhat language is this writing here in front of
these figures T
•
A. Arabic.
Q. How is Arabic written?
A. Written from right to left.
Q. From the right to the left T
A. Yes, sir.
Q. Is that the way Arabic is always written 1
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A. Yes, sir.
Q. Now, I show you here at the top of page 41. Is that
Arabic, too Y
A. Yes, sir.
. Q. What does it mean?
A. That means that is June, 1933.
Q. 1933?
A. Yes, sir.
Q. Now, did you keep this book then up to the time that
Mr. Chamblee went in the adjoining place!
A. Yes, sir.
·
Q. I will show you here now on page 22. We are
page 51 ~ coming forward, according to ·the Arabic method.
22. What month is on page 22?
A. That is October.
Note: (This examination is about Exhibit No. 3 as later
introduced.)
Q. October, 1935?
A. Yes, sir.
Q. Now, is this last column to the left on page 22 the last
'veekinA. That is the last, October n1onth.
Q. Whole October Y
A.- Yes, sir ; four weeks.
Q. · Four weeks Y
A. Yes, sir.
Q. You kept it always then by the week, did you?
A. By the weeks, yes, sir.
Q. Did you keep a correct -account in this book of your sales
thereY
A. Yes, sir.
Q. Do these figures 'vhich you have given here represent
correct sales Y
A. Yes, sir.
Q....Now, I just want youMr. Gordon: You can identify this book if you wish to.
The Court: Are those figures in Arabic?
page 52 ~ The Witness : Figures in English.
Mr. White: We object to it being introduced to
the jury until it is translated.
Mr. Gordon: The :figures are all there, Judge.
Mr. White: It has not been translated and I object to. its
being introduced·until it is translated.

68

Supreme Court of Appeals of Virginia

Mr. Gordon: I think he can translate it as well as any
other witness.
The Court: (Speaking· to the witness) Hold up your right
hand, sir,· Do you swear that sueh interpretation as you
shall make from the book now presented to you, certain parts
of which are desired to be read in evidence, that you will
truly interpret the same 7
The Witness: Yes, sir.
'By Mr. Gordon (Continued):
Q. What language is this writing down heref
A. That is Arabic.
·
Q. Now, wha.t is this right here Y
· A. Monday.
· Q. What is nextY
A. Tuesday.
Q. Next?
A. Wednesday.
Q. NextY
page 53 } A. Thursday.
Q. Nextf
.A. Friday.
Q. Next?
.A. Saturday.
Q. Next?
A. Sunday.
Q. Is that the same right straight tbrough this bookY
A. Yes; sir.
By the Court :
Q. That is the same on each of those blocks Y
.A. Ye~, sir.
·
By Mr. Gordon (Continued):
Q. It is the same language in each one of those blocks Y
A. Yes, sir.
By the Court:
Q. Those are just the same days carried all the way
through on those blocks?
A. By the date; yes, sir. Day by day.
Q. Did you have any day you didn't work, or did you work
seven days to the week Y
A. I worked seven days to the week.
By Mr. Gordon (Continued):
Q. Now, this you say-
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A. Th~t is 1933, July.

page 54

~

Mr. Gordon: I just want to show to the jury
here this 41 here so they will understand.

Q. July, 1933?
A. Yes~ sir.
_
Q. Doe~ that mean tbis first column next to the right is
July?
A. July, right to the right~ yes, sir.
Q. You always start on the right and work toward the leftY
A. From the right to the left.
1

Mr. Gordon: I want to introduce this book now.
Mr.. white: I object to the in.troduction of the book to
the jury t~ntil it has been translated into English.
The Court : Overruled.
Mr. White: Exception.
Note: (Marked and filed as Exhibit No. 3.)
I

The Cohrt: I understand the only thing written in the
book that! is not in English is the days of the week and the
months.
Mr. Gordon: That is all.
By the Court :
Q. Is that correct, witness, the only thing written in there
in a foreign language is the days of the ·week and the months
.and the year Y
A. The year and the month.
page 55 } Q. But all figures are in English?
A. Figu.res in English.

G!

By Mr.
rdon (Continued):
Q. Now (Using Exhibit No. 3), you say this fourth column
to the rig~t on page 41 is July, 1933?
.
A. Yes, sir.
Q. So going backwards you would have on page 42, you
would-have June, ~fay, April, on there, would you, '33Y
A. Goin~ that way (Indicating).
Q. I lmq,v, but getting at going backwards: you said this
column wals July?
.l\.. This [is the column right here, July. Now, this is August, Sept~mber, October. From r~ght to· the left always.
Q. Frorri left to-I mean, from r1ght to leftY
A. Yes, sir.
·
1

1
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Mr. Gordon: (Going over before jury) I want to show
the jury these figures here (Indicating on Exhibit No. 3) ..
Mr. White: What years are you reading from Y
Mr. Gordon: The front of the book.
~Ir. White: vVhat year do you start with~
Mr. Gordon: July.
Mr. White: What year 1
Mr. Gordon: '33.
page 56 ~ ~Ir. White : Goes to when t
lVIr. Gordon: Goes to October, 1935.
Mr. White: This book does Y
Mr. Gordon: Yes. But I was getting the history before·
that.
lVIr. White: I don't think you ought to get up there and
argue to the jury. He has told them all ab?ut it.
By Mr. Gordon (Continued):
Q. Now, you said here on page 22 the fast column, or at
least, the column to the left, the last column to the left was.
October?
A. October, 1935.
Q. And the next one to that to the right is September~
A. September.
Q. And the next column to that Y
A. August.
Q. And going across the page in regular order Y
A. Yes, sir.
Mr. Gordon: I just want to show the jury some of these
figures.
.
Mr. White: I object to his testifying.
The Court: 'Which are you going to read now?
Mr. Gordon: I am going to read the months of August,.
September and October, 1935.
page 57 ~ l\fr. White: If he is going to do that I think he·
ought to ask the witness and let the witness read
them, and not counsel.
Mr. Gordon: All right. I am perfectly willing.
The Court: Point out the column and let him say what
month it is and let him read it.

Q. Read what were your weekly sales in the month of August, 1935, as shown on the right-hand column of page 22, as.
you have testi:fied,-read those :figures.
A. R.ead it in English?
·
Q. Yes!
A. Yes. August, Monday, $28.65. Tuesday, $23.75 ..
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Wednes~ay, $28.95.

Thursday, $25.45. Friday, $27.54. Saturday, ~33.25. Sunday, $39.15.
Q. Now, read the next week in August, '35.
A. Monday, $24.75. Tuesday, $27.52. Wednesday, $26.95.
ThursdaY, $23.84. Friday, $29.68. .Saturday, $32.94. Sunday,
$41.15.
Q. Now, how much did that make for that whole week?
A. $206.83.
1

Q. Re1td the third week.
A. Mdnday, $24.65. Tuesday, $26.75. Wednesday, $30:54.
Thursday, $24.35. Friday, $28.85. Saturday, $35.95. Sunday,
$38.85. t'

Q. No , read the fourth week in that month of August.
A. Mo. day, $23.39. Thursday,-! mean, Tuesday, $22.65.
Wednesday, $25.55. Thursday, $21.65. Friday, $22.75. Saturday, $32.63. Sunday, $34.93.
page 58~~ Q. What was the total for that week?
A. This is, $187.55.
1

I

!

The c?,urt: The four blocks you just read constitute the
month,lthe innermost cqlumn of page 22 of the ledger.

Q. Now, without reading daily sales in September, read the
weekly s~les from the middle column on page 22, just read
the totals weekly.
A. $20~.02, first week. Second 'veek, $195.95. Third week,
$199.46. !Fourth week, $195.87.
Q. Nof, do the same for October on the first column on

,

pa~n.r

A. October, $202.46, for the first week. Second week,
$200.64. [Third week, $207.56. The third week, $214.80.

Q. No'r then, you can go through this book then and show
the total ~dditions as you have given them here right straight
on through?
A. Yes, sir, every week by the week, weekly.
(Note: At this point a short recess ·was had.)
Q. Aft r Mr. Chamblee opened his business at 1039 West
Grace·
_
·
A. Yes, sir.
Q. -o~ November 1, 1935, did you commence to keep any
additiona1 record?
.
A. Yes, sir.
page 59 ~ Q. What did you keep it in?
A. In English.
·
Q. In English?
1
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A. Yes, sir.
Q. Did you keep it in the same book or another bookY
A. Another book. Separate book.
Q. I show you this book marked "Ledger" and ask you
whether· or not you kept the record of your sales after that
time in this book?
.
A. Yes, sir.
Q. Look at it now and see if that is correct?
A. Yes, sir; that is correct.
Q. Was this kept by you?
A. Your Honor, kept by 1ne, my son wrote the days because
I can't read English. But the figures, as to the figures, they
are in my handwriting.
Q. Is that his handwriting or yours Y
A. That is my son's.
Q. The days of the ·week are in your son's handwriting?
A. Yes, $ir.
Q. And the other, the numbers or figures, are in your handwriting?
A. Yes, sir. I check it 'vith the cash register.
Q. You know your son's handwriting and know that that is
his handwriting of the days of the week 1
A. Yes, sir.
page 60

~

The Court: What does that start with, NovemherY
Mr. Gordon: No, sir. It starts November 1st. It goes
out from the time he was dispossessed.

By Mr. White:
Q. Whom did you say made these fig·ures down here?
A. Myself.
Q. Where did you get them from?
A. That is the sales.
Q. Where did you get these sales from Y
A. 509 Ryland Street.
Mr. White: I object to it unless he can show us where he
got the. sales from.
By the Court:
Q. Are those the sales made in your store 7
A. Yes, sir ; 509 North Ryland.
Q. You worked in the store 7
A. Yes, sir.
Q. Where you put down, say, $194.50, is that shown on your
cash register, or how .do you arrive at that?

i

•
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. A.
is, my cash register-This is my daily sales, too,
r1ght her~, what I take in every day.
·
By Mr. ~hite:
Q. Wh~re did you ,get that from,-these figures from Y
A. From the cash register as to days.
Q. Havb you got the cash register receipts Y
A. Di~ 't have receipts.
l
Q. Did you keep your slips out of the cash regis.
page 61} terY
A. Didn't have no slips. The register slip at
the side!
Q. The :cash regist.er totals the amount of sales·? ·
A. My cash register didn. 't have no slips. It didn't have no

slips; no,

rir.

'

By Mr. Gordon (Continued):
Q. Did ~ou enter these figures on this book that we introduced first?
A. Yes, :sir.
·. Q.. Fro~ ~the totals in y.our cash. r~giste:r f
A. Yes, sn.
Q.. Eacli day Y
A. Eacli day, yes, sir.
Q. Did you keep this second book the same way Y
A. Same way; yes, sir. The other one I.kept it by the week,
and this by the day.
.
1

is

Mr. Go+.on: I will introduce this book as Exhibit No. 4.
Note:· (Marked and filed as Exhibit No.4:)

Gor~on:

Mr.
(Handing paper to Mr. White) Here is a machine list ~~arting with November.
Mr. White: Of what?
Mr. Goraon: Those figures on this pook that has been introduced. \
Mr. Wh1"te: We are going to object to this paper.
The Co rt : What is tl1a.t paperY
Mr. Gordon: Judge, this is merely a machine
page 62 ~ ist of the fig11res that are on this book which has
jbeen introduced, and my friend says he objects to
the addingj machine list.
Mr. Whte: You mean they are the figures added up on
there?
Mr. Gor. on: Yes.
!

i
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Mr. White: Then that is all right. I thought you said it
came out of the machine at the time.
The Court: That is just an add up of what the book shows Y
'Mr. White: That is all right.
,
Mr. Gordon: You have no objection to my showing the
jury-Mr. White : Don't ask me. Ask the Court.
Mr. Gordon: There is the beginning of November, '35,
daily sales. Here they are in December, '35, January, '35,
February, '35.
·
By Mr. Gordon (Continued) :
Q. Now, you look there on NovemberA. Yes, sir.
Mr. Gordon: Have you any objection to our comparing
these with these Y
Mr. White: Not a bit.

Q. Now, November 1, 1935,$11.001
A. Yes, sir.
.
page 63 t Q. Then twenty-one, eighteen, eleven seventyfive?
A. Right.
Q. Ten eighty-five Y •
A. Yes, sir.
Q. Eight seventy-nine!
A. Yes, sir.
Q. Nine o eightY
A. Yes, sir.
Q. How much does that make for that week Y
A. $90.47.
Q. Now take the second week, $10.65?

A. Yes.
Q. $13.50Y
A. Yes, sir.
Q. $14.09?

A. Right.
Q. $11.85?

A. Right.
Q. $8.26?

A. Right.
Q. $7.90?

A. Yes, sir.
Q. $7.201

A. Right.
Q. How much does that make f
A. $73.45.

•
'
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page 64!

r By the

Court:
Q. What is that, November, 1935Y

I

A. Yes.
i

By Mr.(Gordon (Continued):
Q. Take the next week in November, $9.84Y
A. Yes.
Q. $10.75?
A. Y~s, sir.
Q. $1i.48Y
A. Y~s, sir.
Q. $9.p47
A. Yes, sir.
Q. $1i.10Y
A. Right.
Q. $7.65?
A. Right.
Q. $8.357
A. Right.
Q. Hojw much does that make Y
A. $~.71.
Q. Take the next, $9.18 Y
A. Ri!ht.
Q. $8. 8?
A. Ri ht.
Q. $13.837
A. Right.
Q. $8.07?
A. Right.
page 65 l
Q. $10.38?
A. Right.
Q. $1114?
.
A. Right.
Q. $15l36Y
A. Ri~ht.
Q. How much does that make?
A. $76.54.
Q. Now, the next one, $8.75?
A. Right.
Q. $11.197
A. Right.
Q. $11.48?
A. Right.
Q. $7.037
A. Right.
Q. $8.22?
A. Right.
1

I

I
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Q. $7.211
A. Right.
Q. $8.651
A. Right.
Q. How much does that make f
A. $62.53.
Q. The next we·ek-'Now, we have gotten over in December,
1935, haven't we 7
A. 1935, right.
page 66 ~ Q. December Y
A. Right.
Q. $7.85?
A. Right.
Q. $12.48!
A. Right.
Q. $13.45!

A. Right.

Q.. $10.15!

A. Right.
Q. $9.20!
A. Right.
Q. $7.327
A. Right.
Q. $8.10!
A. Right.
Q. How much does that make!
A. $68.55.
·Q. Next nmnber, $8.29 Y
A. Right.
Q. $11.15!
A. Right.
Q. $10.12!
A. Right.
Q. $8.43!
A. Right.
page 67 ~ Q. $7.49 f
A. Right ..
Q. $7.10Y
A. Right.
Q. $6.45f
A. Yes, sir.
Q. How much that weekf
A. $Q9.03.

The Court: Are those daily sales f
Mr. Gordon: Weekly sales. The ones I am calling are da{ly
sales, and they are added then by the week.
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$7~56j

Yes, sir..
$9.25j
Right.
$11.25!
Right.
Q. $8.307
A. Right.
·Q. $7.257
A. Right..
Q. $8.15j
A. Right.
Q. $6.107
A. Right.
page 68 } Q. MakingA. $57.80.
Q. $5.457
A. Yes, sir..
Q. $7.107
A. Right.
Q. $8.35j
A.' Right.
Q. $6.687
A. Yes, sir..
Q. $7.157
A. Right.
·Q. $10.65!
A. Right.
Q. Now then, the next day is in Jan nary, '36 t
A. Right.
Q. $6.057
A. Right.
Q. And how much does that make?
A. $51.43.
Q. Now then, start the next week, $6.25 Y
A. Right.
Q. $10.127
A. Right.
Q. $10.857
A. Right.
page 69 } Q. $8.05 Y
A. Right
Q. $5.087
A. Right.
Q. $6.077
A. Right.

'11
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Q.
A.
Q.
Q.
A.
A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.

$5.00?
Right.
How much does that make Y
Start the next week, $6.08 Y·
$51.42.
Right.
$15.00Y
Right.
$10.077
Right.
$6.08Y
Right.
$7.251
Right.
$5.861
Right.
$7.427
Right.
How much does that make Y
A. $57.26.
page 70 ~ Q. Next one, $7.15 t
A. Right.
Q. $8.117
A. Right.
Q. $9.25?
A. Right.
Q. $6.32Y
A. Right.
Q. $4.257
A. Right.
Q. $6.15?
A. Right.
Q. $5.807
A. Right.
Q. How much does that makef
A. $46.53.
Q. Now, $6.15 Y
A. Right.
Q. $8.20?
A. Right.
Q. $8.357
A. Right.
Q. $7.10?
A. Right.
Q. $6.55!
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Q. $5.15?
A. Right.

~

page 71

Q. $5.207

A. Right.
Q. How much does that make Y
A. $46.70.
Q. Next one, $6.15?

A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.

Right.
$10.25?

Right, February.
That goes over to February, $8.35 7
Right.
$5.157

Right.
$5.207

Right.

Q. $6.327

A. Right.
Q. $5.457

A. Right.
Q. How much is that?
A. $46.87..

Q.
A.
Q.
A.

$6.13?
Right.
$8.257

Right.

page 72

~

Q. $8.157
A. Right.
Q. $5.107

A. Right.
Q. $5.25?

A. Right.
Q. $6.13?

A. Right.
Q. $5.25?
A. Right.
Q. How much is that Y
A. $44.26.
Q. $6.35?

A. Right.
Q. $7.25?

A. Right.
Q. $8.34?

A. Right.
Q. $5.13?
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A. Right.
Q. $7.157
A. Right.
Q. $6.14?
A. Right.
Q. $5.35?
A. Right.
Q. That is down to February·20, 19367
A. Right.
Q. Now how much is that?
page 73 ~ A. $45.71.
Mr. Gordon: Now I wish' to introduce this machine list in
evidence.
Note: (Marked and filed as Exhibit No. 5.)
Mr. White: Are they both the same thing?
Mr. Gordon: Yes, just a mere tabulation.
Q. After November 1·, 1935, what was the course of your
business there ; did it increase or decrease Y
A. No, it goes down.
··
Q. It went down 7
A. Yes, sir.
Q. Now, this list has been introduced here and your books
showing your sales after November 1, '35 Y
A. Yes, sir.
Q. Did your sales fall off f'r go down more as the time went.
>

~~~?

.

A. Oh, yes, a whole lot.
Q. Now, Mr. Dailey, prior to the time that Mr. Chamblee
went in on November 1, '35, how had you paid your rent Y
A. I paid it.
Q. How had you paid your rent Y
A. You mean after Chamblee got in 7
Q. Before?
A. I paid by the month.
Q. Did you pay it every month 7
A. Yes, sir.
page 74 } Q. Did you have any trouble in paying itY
A. No, sir.
Q. Now, after Mr. Chamblee went in and your sales ·fell
off like you said here, what happened about your rent?
A. Well, I didn't do enough business to make my rent ..
Q. You didn't do enough business to pay your rent Y
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A. After took the business away from me, lost my business. Wasn't doing no business to meet my rent at all.
Q. Do you remember when you paid your last rent Y
A. Paid it every 20th.
Q. Huh?
A. I used to pay it the 20th of the month. Last rent ~ paid
November 2oth.
Q~ November 20th?
A. Yes, sir.
By the Court:
Q. Was that for the month of November 7
A. That is included from-That is the old lease, one year
lease. I used to pay it from the 20th to the 20th. But the
five year lease is made, I think, started from the first of the
month.
.
Q. You said you made a payment, I understood you to say,
of rent on November 2oth. Was that payment from October
20th to November 2oth, or was that for the month of November!
A. From October 20th to November 20th.
1\fr. White: Then he paid the rent
vember 20th, according to his statement f
Mr. Gordon: Yes.

page· 75}

up to No-

By Mr. Gordon (Continued):
Q., Did your fo;rmer lease run from the 20th of the month
to the 20th 7
A. That is the old lease.
Q. The old lease f
A. Old lease. New lease, :fi.v.e year lease, started from October 1st.
Q. Now I show you a warrant,. unlawful detainer, issued
~th~

.

Mr. White: Wha.t is the purpose of thatf He has no right
to stay there without paying his rent. I object to the. introduction of this paper.
The Court: Is it agreed between you gentlemen he was
dispossessed for nonpayment of rent Y
Mr. White: Certainly he was. He had no right to stay in
there without paying his rent.
Mr. Gordon: We so advised him.
Mr. White: Y oli advised him not to pay his rent Y
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Mr. Gordon: No, we advised him in view of the terms of
his lease he had to pay his rent or g·et out.
The Court : I will let him show he was dispossessed, and
he said he was delinquent in his rent.
Mr. Gordon: I want to show what the dates are.
1vfr. White: What on earth has it to do with this
page 76 ~ case, he was dispossessed for non-payment of
rent? ·
The Court : 1vierely to show he still isn't there, and he. is
out of his business.
Mr. White: It is done in an attempt to prejudice the defendant in this case.
The Court: I am not allowing it for any such purpose.
Mr. Gordon : · I am showing he was out of this place of
business in explanation of why he isn't there now.
By Mr. Gordon (Continued):
Q. Is this now the warrant that was served-Mr. White: We admit they put him out for the non-payment of rent.
Mr. Gordon: I want to introduce it.
Mr. White: I object to it.
The Court: It is admitted he was dispossessed for nonpayment of rent, and the warrant showing such dispossession
·is introduced in evidence.
Mr. White: Over our objection, if Your Honor, please.
Note: (Warrant marked and filed as Exhibit No. 6.)
The Court : Just let the warrant be handed to the jury
for them to look at it. They can understand what it is .
. By the Court:

·

Q. When was the last date you did any business

page 77

~

there at 509 North Ryland Street?
A. February 25th.
Q. February 25, 1936?
A. '35, that is when I got out. No, '36,-right.
right.

That is

By Mr. Gordon (Continued) :
Q. Yon have got here the last date that it was any charge
there, February 26th?
A. 26th..
Q. February 26th? ·
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A. That is the last day.
.. Q. Of 19367
A. 1936.

·. · Q. Under this warrant state whether or not yon were required to leave the premises Y
Mr. White: If Your Ifonor please. I think that the Court
ought to tell the jury as a matter of law this man had no
right to stay there unless he paid his rent, and what date,or what action we took we had a right to take, and it is not
involved in this suit. .
The Court: It is involved to this extent: that• it shows that
the man has vacated and is out of the premises. Gentlemen
of the ·jury, and that is the purpose for allowing this paper
to go to you, which as already stated by Mr. White,
page 78 ~ he has been dispossessed and is out.
By Mr. Gordon (Continued):
Q. You stated a while ago, Mr. Dailey, that you were not
able to pay your rent after this competition started, is that
correct!
A. Right.
Mr. White: We object to that.
The Court: The objection is sustained, because it is just
a recapitulation of what we have been over.
Q. Please state what it cost you to transact business at
509 North Ryland Street? You have introduced here· your

sales. I want to find out no'v what it cost you to do business
·
there.
Mr. White:. We call for his books on that.
Q. ·Have you any books about that?
A. About the expenses Y
•
Q. Yes?
A. The expense cost me $85.00 for the business to operate
a month.
Mr. White: We object to that.
By the Court:
Q. The question was : did you keep any books of that. Did
you keep any records, or have you any records available now
as the best evidence of that?
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A. ·No, Your Honor, I don't have no record.
Q. You didn't keep an itemized list, or book set~
up of what your rent was, your water-if you paid
water bills-or what your light bill was, and things of that
sortY
A. No, I didn't keep no record of that.
~

By Mr. Gordon (Continued):
Q. How much was your rent Y
A. $50.00.
Q. A. monthY
A. Right.
Q. How much taxes did you have to pay a year Y
A. $190.00. Some years $185.00, some years $195.00.
Q. About $190.007
A. Right.
·Q. Did you have your stock insured f
A. No, sir.
Q. You didn't have it insured Y
A. No insurance.
Q. About how much was your electric light biUf
A. Some months $11.00, some months $8.00, sometimes
$9.00, sometimes $12.00, but averaging around $10.00.
Q. Averaging about $10.00 a month T . A. Right.
Q. How much was your water billY
A. Water sometimes eighty, sometimes a dollar, sometimes
less, but never come over a dollar.
page 80 ~ Q. Never over a dollar a month Y
A. No.
Q. Did you have any gas there 7
A~ Right.
Q·. How much was your gas bill f
A. My gas bill is for the month of January, that is the
heavy one, $9.00. Some other months, $6.00, $8.00, some
months $5.00. I put the average around about $10.00 during
the four months of the winter.
Q. You mean ten dollars for the four months in the winter, or the whole year f
A. It averaged around ten dollars for the winter. That is
for the heat for the stove. No heat in the summer.
Q. That was only the heating during the winter months Y
A. Right.
Q. Average about ten dolla:rs Y
A. Average around ten dollars.
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Q. Now, did you have to employ anybody in your business,
or did you run it yourself 7
A. I ran it myself, my daughters, boys and my wife with
me. I have ten in family.
Q. Did you have to p~y them anything especially for helping you in the storeY
A. Well, pay some. Nothing in a special payment. My
clill.dren. No, sir.
Q. They were working just for you.· Were they under the
age of 21 years Y
A. Yes, sir.
page 81 ~ Q. Now, were there any other items of expense
that you had to incur there in the business Y Can
you think of any Qther items Y
A. Nothing but 1935 I put,-Mr. Moses was with me to help
me. I ask him. He is a cousin of mine and I gave him his
board and his room to live with me, help me some in few
hours ·of business,-sometimes night and sometimes in day1
but not to pay him any salary.
·
Q. Didn't pay him any salary 7
A. No.
·
Q. What kin is Mr. Moses to you 7
A. He is a cousin of mine.
Q. Now, were those items that you have called off to me all
the expense that you were put to in limning the b~siness Y
A. Yes, sir.
Q. Is that all t
A. Yes, sir.
Q. Now, have you made any calculation-I don't mean on
paper-as to what profit, gross profit you made in your business?
·
A. Gross profit. I figured gross profit around 40 per cent.
Q. About 40 per cent gross profit Y
A. Yes.
Q. What items did you make the most offt
A. Soda fountain and sandwiches.
Q. And sandwiches Y
page 82 } A. Yes, sir.
.
Q. What portion of your business was done in
soda fountain and sandwich business Y
A. That is mostly my business, in the drink and sandwiches.
Q. The majority of itY
A. Yes, sir; was in sandwiches and drinks.
Q. Now, have you made any calculation of what your net
profit was after you paid the expenses of running the business during the period of 1935 up to November 1st Y
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A. Yes. I :figured it cost me 'ten per cent expense of my
place. The rest of it goes to expense of my family.
Q. HowmuchY
A. Ten per cent to go for the rent, light and gas.
Q. Ten per cent wouldn't be but $20.00 about a month. D·QI
you understand what ten per cent is Y
A. No. What you mean by ten per cent i
Q. What I am getting atA. I :figured the expense of my place, not including my
family, just to run the business and all, cost me around $85.0(}
a month.
Q. That is what I wanted to get at. Was that a fair average·
cost!
A. For running the place?
Q. YesY ·
A. Yes, sir; that is right.
Q. Now, after you left this place on Ryland
page 83 ~ Street what did you doY
A. Well, I got another place over on Robinson
Street.
Q. Robinson StreetY
A. Yes, sir.
Q. What were you able to make on the Robinson Streetplace!
A. Well, ain't able !o do anything because the four months;
I stays a.t 509 North Ryland make me lose pretty near everything I had. Put me out of tbe place. I moved my store to
420 North Robinson, but I 'vasn't able to run my business
because I had lost all on Ryland Street.
Q. On November 1, 1935, had you accumulated any money,.
capital Y
. .A. Well, I had some money because I was-I owed somemoney on my fixtures, and I owed some money in debt from
different people I borrowed money from. I had to make money
and paid it all out, and paid for my fiXtures, and I had some
money in a savings account, :five hundred dollars, at the StatePlanters Bank.
Q. At the State-Planters Bap.k Y
A. Yes, sir.
By Mr. White:
Q. Did you have that when you moved Y
A. No, sir. When I was on 509 North Ryland, I spent it
since opened up the first of November, I stayed there and
I had to spend that extra money I had in the savings ac-.
count.
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r By Mr. Gordon (Continued):

·
Q. After this lease for five years wa.s made with
Mr. Krikorian did you go to any extra expense about getting your place in shape?
·
'
A. Yes, sir. We remodeled the plac.e. Mr. Krikorian fixed
me the place, and~
Q. Put new fixtures in itY
A. Yes, sir.
Q. How much did you have to spend on new :fixtures f
A. Well, I had some few old fixtures and I paid the differ-·
ence for them, $450.00.
Q. $450.00. Was that new moneyf
A. Yes, sir.
'
·
Q. What became of ·those fixtures that you bought then f
A. Well, the fixtures "I bought when I moved I moved when
I moved ~y store. When I moved the store I had the fixtures
and I moved them on Robinson Street.
Q. You moved them on Robinson Streett
.A. Yes, sir.
Q. What has become of them nowf
A. Well, I hadn't been able to carry that business and have
enough money to operate that business on Robinson Street,
so I had to go out. of business,-close it up.
Q. You had to close up?
A. Yes, sir.
Q. You couldn't make a living there?
A. No, sir.
page 85 ~ Q. Have you been able since this competition
started on Grace and Ryland Streets to make a
living?
Mr. White: I object.
The Court: Objection sustained. The thing in issue, Mr.
Gordon, is the destruction of this business, and it is not what
he did later on, whether he made a living or didn't make a
living.
: 1\tir. Gordon: All right, Sir. I thought maybe that question might arise when we came to the discussion of the. instructions.
CROSS EXAMINATION.
By Mr. White:
Q. Mr. Dailey, when you moved from 509 Ryland Street
where did you goY
·
A. R.obinson Street.

88

·. Supreme Court of Appeals of Virginia.

Q. And what kind of a business did you operate at Robinson, StreetY
A~ Sandwich business, same like every business I had.
Q. You operated the same kind of business on Robinson
Street as you· had on Ryland StreetY
A. Yes, sir.
·
Q. How long were you at Robinson StreetY
A. From April 1st up to November 7th or 8th.
Q. Did you keep any ·account of your sales on
page 86 ~ Robinson StreetY
A. Well, didn't keep a record of the business
there.
· Q. Just answer the question. Did you keep any account
of your daily sales at Robinson StreetY
A. No, sir.
Q. Why didn't you T
.
-A. I didn't have no business to do. I ain't doing no business.
Q. Did you sell anything at allY
A. Well, I don't think I had $35.00 worth of stock.
Q. Why didn't you keep an account of your daily sales
on Robinson StreetY
A. Ain't doing anytbing,-not eve~ pay my rent. I am
still owing for the rent down there.
Q. I am not asking you about that. Why didn't you keep
an account of your sales there 1
. A. Didn't have any sales to amount to anything,-seven
or eight dollars a day. That is all.
Q. Why didn't you keep any records on thatt
A. I didn't keep it up because I didn't have any business.
I am not able.
Q. You didn-'t keep an account of it because it wasn't inVQlved in.this suit, isn't that a fact?
' A. No, sir.
Q. Didn't your counsel instruct you to keep an account of
sales on Robinson-! mean, Ryland Street?
page 87 ~ A. No, sir. On Ryland Street I keep records
because it was 1933 my business was doing good
business.
Q·. Can you give any good reason when you moved to Robinson Street why you didn't keep any account of your daily
sales!
A. Yes, sir ; because everything I bad on Ryland Street
I lost and put me in bankruptcy. I lost everything.
Q. Why did you keep a daily sales account of your accounts
from November to February on Ryland :StreetY
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.A. Well, I had to keep it because-! was keeping books on
that location.
Q. Had you let your business· run down f
.A. No, sir; absolutely not. I kept exactly the business I
was doing.
Q. Have you got any aceount of yQur daily purchases?
A. On Ryland Street 7
Q. YesY
A. I had it in my ·books; yes, sir.
Q. Have you got any books showing your daily purchases.¥
A. The businessQ.' Show us your book of your daily purchasesf
A. The books I have, the business I was doing daily, ·butQ. But can you tell these gentlemen over here whether
or not you have got a book showing what you bought every
dayf
A. What I boug·ht every dayf
'Page ss·} Q.Yesf
A. I didn't keep what I bought every day.
Q. Why didn't you Y
A. I kept what I take in.
.
Q. You can't tell the gentlemen of the jury how much your
dail:r pur-chases were f ·
.A. No, sir; because I didn't keep no records of how much
I buy every day.
Q... Didn't you let your stock gradually go down every day?
A. No, sir.
Q. Did you make any effort to keep it up f
A. Yes, sir; I was l}eeping it up; yes, sir.
Q. Whom were you purchasing from Y
A. From Cliff W eil, Home Breweries.
Q. Cliff W eil 7
A. Yes, sir.
Q. All right, Home Brewing Company. Who else 7
A. Greek & Italian Importing Company.
Q. What did you buy from Cliff W eil Y
A. Buy some Coca-Cola syrup, buy cigarettes, buy ginger
ale, buy cigars.
Q. All from Cliff W eil 7
.A. Yes, sir.
Q. And you don't know what your daily purchases were!
A. No, sir.
Q. Do you know what your daily purchases were
page 89 ~ from the· Greek & Italian Importing ·Company?
A. No, sir.
Q. What did you buy from them 7
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A. Buy some paper cups,' paper bags, and chewing gum,
and different items.
Q. Did you sell these paper cups f
A. Well, put the drinks in them.
Q. You mean you used them in your business f
. A. Used them for my business, yes.
Q. You bought your syrups from Cliff W eil Y
A. Yes, sir.
Q. And your paper cups from the Italian Importing· Company?
A. Yes, sir, and paper bags and chewing gum and different
kinds of stuff.
Q. Did you have one of these machines in your store that
you put a cent in there and play itT
A. Penny machine?
Q. Did y·ou have any kind of machines that operated in
your store?
A. Yes.
Q. What did you have?
A. We had that penny machine.
Q. Penny machine?
.A. Yes, sir.
Q. How many did you have?
A. You mean when Mr. Chamblee was in theref
page 90 ~ Q. I didn't ask you anything· about Mr. Chamblee. I asked von how manv of these machines
•
you had in your store thm:e T
A. I had one penny machine, and I had one of the nickel
machines.
Q. What did they average daily?
A. I don't kno,v, because they <>pen it weekly.
Q. What did they average weekly?
A. Well, sometimes we have six dollars on them, and sometimes seven dollars.
Q. Did you count that in your daily sales Y
A. No, sir; this didn't have anything to do with my sales
at all.
Q. Did you get any rent for itt What did you get for
keeping- the machines in your storeY
A. Well, they pay me so much out of that machine to keep
it go in~. The machine is not mine,-it didn't belong to me.
Q. Now, how much business did you do on your soda water
counter?
_ A. Well, my business was drinks and sandwiches were 75
per ce~t.
Q. I am not asking· you about that. Have you any way of
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telling the jury how much you did on your soda water fountain
daily?
·
.A.. Yes.
page 91 ~ Q. How much Y
A. Well, that is included with the sandwiches
and drinks, you mean?
Q. Your daily sales. How much of it was fountain sales,soda water?
A. You mean separate Y I got it all.
Q. ·Yon have told the jury what your daily sales were here T
A. That is right.
Q. How much of that did you take in from the fountain Y ·
A. Well, I gQt that all together, see. Daily sales. What
I take in daily is just all together.
By the Court:
Q. Yon stated your daily sales were such and such a sum
per day, some days it was a little more than others. But
the question is: How much of that, if your daily sales were
$90.00-

A. Yes.
Q. -how much of that was your sales from your fountain?
A. From my fountain? Well-Q·. If y·ou know?
A. My fountain, sales sometimes . average $10.00 · a day,
·sometimes a little lower than that,-probably sometimes six
and seven dollars. In that neighborhood. In the summer
time, of course, it is more. In the summer time in hot weather,
·it is around $15.00 in the summer time sometimes.
page 92

~

By Mr. White: (Continued)
Q. How much was your daily sales in October
from the fountain?
A. October Y Well, about $10.00.
Q. About $10.00 a day?
.A. Yes, sir.
Q. How much of that was cigars and cigarettes?
A. Well, cigars and cigarettes,-! never have much business with cigars and cigarettes.
Q. You never did Y
A. I never sell a great deal of cigars and cigarettes,-not
much.
Q. What would your daily sales in cigarettes and cigars
and tobaccos amount toY
A. Around about five or six dollars.
Q. A day?
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A. Well, that is in cigarettes.
Q. In cigarettes t
A. Yes, sir.
Q. There is no profit in cigarettes, is there 7
A,. Oh, it is 25 per cent.
Q·. ·'J?lenty of profit in cigarettes Y
A. 25 per cent.
Q. Jn cigarettes Y
A. Yes, sir. Because· I sell my stuff not like chain stores
sell for eleven. cent. We sell fifteen cent straight.
Q. Now, have ·you got anything to show what
page 93 ~ your daily sales from cigars and tobacco were?
A. I don't never have that separate.
Q. So you can't tell T
A. No. sir; I don't have it se,parate.
Q. And you said the sales from your fountain wouldn't
average more than ten dollars a day?
A. Summer time more than that.
Q. On an average, I am talking about 7
A. Through the ·year they average no less than $12.00 or
$14.00, because· we have slack business in the fountain December and J anuary,-f~r three months.
· Q. Did you sell beerY
A. Yes, sir.
Q. How about that 1
.A. We had a good business on that,-ginger ale and beer.
Q. How much of your sales amounted to beer 7
A. BeerY We sell beer around ·somewhere f.rom three or
four cases a day.
. Q. BeerY
A. Yes, sir; that is beer.
.
Q. That was your main business, wasn't itY
A. We sell more of ginger ale there than anything else.
Q. Whom did you buy your ginger ale from Y
A. I buy ginger ale from,-that is the Climax, that is the
H'Ome Brewing Company.
Q. Have you got any of your bills from that
page 94 ~ concern Y
A. No, sir. We buy that cash money.
Q. Po you know the salesman 7
A. Yes, sir.
Q. What was his name?
A. Mr. Angle. Kind of middle size man.
Q. You don't know yourself what your sales were,-you
don't know yourself what your daily sales in ginger ale
amounted toT
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A. Mr. White, I don't have that sales amount separate,
no, sir. · I have my sales of what I take in every day all together.
Q. What is your wife's name f
A. Mary.
Q. Now, did you ever lease this property out there to
anybody, this store?
A. Lease it to anybody J
Q. Yesf
A. No, sir.
Q.. And you have been telling the gentlemen of the jury
here all day you did business- at 509 Ryland .Street, didn't
you,-you did the business there 7
A. Yes..
Q. .You tell them that now, don't you t
A. Yes, sir.
.
Q. And you did a merchant's business there, didn't you 7
A. Business ever since 1927.
page 95 ~ Q. You did a mercantile business,-confectionery
business, then, didn't you!
A. Confectionery business.
Q. Of course you bad to have a license to do business.Where is your license for 1935Y
A. Where is my license?
Q. Yes. Produce it. Produce the license for 1935, State
license?
A. I ain't got it.
.
Q·. I want you to produce your license for 1935 showing you
had a right to do business at 509 Ryland Street, or that )'IOU
were doing business there f
A. Yes, sir.
Q. Where is your license f
"A:.. I ain't got it here.
Q. Go and get it.
A. Sure I can get it.
Mr. White: I ask Your Honor to adjourn for him to get it.
The Court: I am going to adjourn at one o 'clook. He
can get the license then. If there is anything else you wish
to question him on, you may go ahead and do so. If not, let's
put another witness on.
Q. Wasn't the license in Mary. Dailey's name!
A. 1\{y name and hers.
page 96 ~ · Q. It was inA. My wife's name and my name, both.
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Q. (Looking· at paper) License issued to Mary Dailey,
1936; same 1935A. 1936, her name and my name, both.
Q. You will. have to show your name is on theref
A. ·Yes, sir. I 'vill be glad to show it to you.
Q~ You said your wife's name was Mary DaileyY
A. Yes, sir.
Q. And Mary Dailey applied for and obtained the license·
to do business at 509 North Ryland Street, State license, f.or
1935 and 1936, and it 'vas issued to Mary Daily, isn't that a.
factY
A. 1v[ary Dail~y and Thomas Dailey.
Q. Well, have you got any State license to show it was
Thomas Dailey's name on itY
A. Yes, sir.
Q. Where is itf
A. I got1\fr. Gordon: I object to this, I don ~t think it has anything in the world to do with this case.
Mr. 'White: If the license wasn't issued to him it can't behis business, if Your Honor, please.
The ·Court: I ,vin permit you to ascertain in whose name
the license is, and I will rule on the other questions that arise
when we come to the instructions.
page 97 ~ Mr. White: Here is a blank form, Mr. Gordon.
I would like to introduce that.
Mr. Gordon: What do you want to introduce a blank form
for?
The Court: Have you gentlemen got copies of his license
from the Commissioner of Revenue's Office?
Mr. White: We have a man from the Tax Department
over here. I reckon he is here. '\Ve had Mr. Morrissett summoned. If this man's 'vife was doing business in there hecan't maintain this suit. That is one thing certain.
Q. Did you ever see a blank like this, this paper, State
application f()r State license Y
A. Sure. We have a paper like that.
Q. In whose name was that application issued?
.
A. :Wiy wife's name and my name, both. And I got the
A. B. C. Board license, too, for the State.
0. You tnake a statement that the State license to do busine~R at 509 North Ryland Street was issued to you and Mary
Dailev for 1936?
A. ·1936, yes, sir.
Q. Do you realize what statement you are makingf
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A. The license f'()r 1936.
Q. State license 7
A. State license and city license.
page 98 ~ Q. I am talking about the State license!
A. We have a State license and a city license,
and we have the A. B. C. Board license, and we have the Federal license.
Mr. White: He makes the bald statement that the State
license for 1936 was issued to him and Mary Dailey. Let's
understand that.
Q. Did you tell the Court and jury also, Mr. Dailey, that
the license for 1933, '34,-State license for 1933, '34 and '35
were issued to you and l\{ary Da.ileyY
A. 1933; '35, I don't remember about that. My wife's
name or my name. I don't know, because we are one family,not separated.

Mr. White: I object to all this talk: what belonged to my
wife,-how much belonged to me,--what belonged to each.
I move it be stricken out as not being responsive to anything
I asked him.
The Court : Overruled.
By the Court:
Q. You wer~ asked if in 1933, '34 and '35 the State license

were in your name, your wife's name, or in both of yoQur
names?
A. 1934. 1933, I don't remember my 'vife 's name or my
name. But 1935 ·and 1936 both names on the license.
Q. Both your names were on the State license Y
A. On the State and city and Federal, too.
page 99

~

By Mr. White: (Continued)
. Q. What did you do with your 1936 State li-

cense1
A. I got it at home.
·
, Q. Don't you know your State tax for doing business is
graduated by the amount of your purchases and sales?
A. Thev asked me the question. Yes, we have that.
Q. Wluin you applied for a license and you stated what
your purchases and sales were, did you state the truth 7
A. Well, I give them, I believe, $4,400.00 and some cents.
Q. You gave them what?
A. $4,400.00.
Q. Yon gave wh<> $4,400.001

.
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A. That is what they asked me, how much I buy,-how
much I. bought that ·year.
Q. And you told them you bought how much Y
A. $4,400.00.
Q. And for. what year was that, 1935 Y

: A. Well, that is for the 1935 license, see. That is what
you bought in 1934, and they give you the license for 1935.
Q. Now, in 1935 when you applied for license to d'() business
in 1936, what amount of purchases did you put?
A. Same amount.
Q.. Same amount Y
A. Yes.
Q. Did you state the truth about it Y
page 100 } A. Just exactly what they taxed me for.
Q. Did you make an oath to itt
.
A. I show them the license. I brought the old license with
me to the office.
Mr. Gordon: That has .nothing in the world to do with
this case. I object to it.
The Court: The objection is overruled.
Mr. Gordon: I object again to the introduction of any
papers here that are not certified copies ,of the records.
Mr. White: I am just asking him the question now, and
I am later going to show it by the records. If I am mistaken
about the records then I will apologize to him.

Q. Now, when Mary Dailey applied f'()r a license to do business at 509 North Ryland Street for the year 1936 didn't you
put down purchases for restaurant $500.00, and merchant's
sales, $2,344.00 for the whole year!
· A. No, sir. I brought them the old license with me and I
showed them the license I had for 1935. I brought them the
license with me down there.
Q. Now, do you say the records that are sh'()wn in the
State's office· over here are false Y
·
A. That is the way I got my license. I can bring it to
you.
Q. You just answer this question, now: In
page 101 }- 1935 when you applied for a state license to do
business for 1936 at 509 North Ryland Street,
didn't you say under -oath that your restaurant purchases
were $500.00, and your sales were $2,344.00?
lL I don't remember that.
Mr. Gordon: I object· to that. He is predicating his ques-
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tion on a wrong inference. I understood when he got. his
1935 license· that was based on his 1934 purchases.
By Mr. Gordon:
Q. Is that correct 7
A. Yes, sir.

The ·Court: Mr. White asked, when in 1935 he applied for
a license to do business for 1936, meaning the coming year,
if he didn't give such and such a return.
1\tir. White: That is right.
By Mr. White: (Continued)
Q. I wunt the question to reaa: ·when you applied for your
1936 license if you didn't give in your sales for 1935 in these
amounts Y That is what I want.
A. In 1936 I didn't take the license. I didn't take no
license for 1935 for 1936 on Ryland Street. I take it after
I moved to the new place.
By the Court:
Q. Y-ou didn't get out any 19361icense on Rypage 102 } ]and StreetY
A. They sent me notice to move out. I didn't
take no license.
Q. Mr. White's question was, whenever you took out the
license for 1936 'vhat figures did you give to the parties from
whom you got the license, the returns that you made, now,
as to what your purcl1ases were for 1935 in your confectionery
business?
A. In 1935, I have the records to show, give them $4,400.00
and some cents, pretty near $4,500.00.
By Mr. White: (Continued)
Q. If these figures of $500.00 and $2,344.00 which show
were turned in by Mary Dailey or you for the 1936 license
are correct, how do you account for that if your daily sales
amounted to what you said they added up there in the bookf
A. The 1936license, I took it after I moved out from -Ryland
.Street, when I was on Robinson Street. He asked me how
much business. and I told him I can't tell. He said, t'Where
· is thP. old license T'' I showed it to him. And then I told
him I didn't kno'v about the new place, if I could do· that
amount of business or not.
.
Q. Have you got any State license authorizing you to do
business at 509 North Ryland Street for 1936, and issued
to you?
·
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A. Not 1936.
Street.

I didn't take out any license for Ryland

~

Mr. White: If he hasn't, I move the case be
dismissed.
The Court: The motion is overruled.

page 103

Q. Have you any State license authorizing you to conduct
any mercantile business at 509 North Ryland Street for
1936?
· .A. 1936 I had license for tlle beer.
Q. Did you have any State license for 1935 authorizing
you to do business at 509 No!th Ryland StreetT
A. Yes, sir.
Q. Issued to you in your name T
A. In my nam.e and my wife's name. I had the beer and
wine in my name. And the other one I told him down in the
office, me and my wife's name. Now, if they have my name on
it I don't kno,v. I told them. But for beer and wine it is
my name only.
Q. I ask you· to produce when you come back here this
evening· the State license for doing business issued to you
at the beginning• of 1935,-State license.
A. I will bring you the whole thing.
Mr. Gordon: Bring all your records.
Q. Did you ever tell your lawyers that your State license
waR issued in your wife's name?
A. State license T
Q. YesY
A. I told my lawyers?
page 104 ~ Q. Yes?
.A. No, sir. I didn't tell my lawyers about no
license at all.
Q. They never asked you anything about it, did they?
A. No, sir. They never asked me about the license at all.
Never rn.entioned that to me.
Q. Did you have any regular line of customers at your place
of business on Rvland Street?
A. Regular customers? Sure. We had regular customers,
Yes, sir.
Q. ·You didn't lose your customers~ Did your customers
Q;O aw~y because somebody el.se opened a business Y
A. Yes, sir. I lose customers because the man had a nice
front, nice store, and I am in the rear. Had to look to see
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my place,-it is just a little place. When they put in this
place my place is entirely in the back, in the rear.
·Q. You told the jury that you paid y:our rent for October,
19357
.A. Yes, sir ; my rent is paid up. ·
Q. Did you pay it for October, 1935 Y
A. Yes, sir.
Q·. Did you pay it for November, 1935~
.A. Up to the 20th of November.
Q. WhatY
A. Up to November 20th.
page 105 ~- Q. Well, when you moved how much rent did
you owe then Y
A. Well, I <>wed him from November 2oth up.
Q. You ever paid itf
A. No, sir.
Q. Didn't they serve a notice on you to either pay the
rent or get out?
A. Yes, sir; se:vved me a written notice; yes, sir.
Q. And you wouldn't p~y the rent?
A. Wasn't able to pay it.
Q. Did you expect to stay in the building without paying ·
any rent!
·
Mr. Gordon: I object to that.
The Court: Objecti~n sustained.
Q. Didn't you agree in this lease that you signed that if
you didn't pay the rent the landlord would have the right
to-

1\1r. Gordon: I object to that. That is shown by the written lease.
The Court: Objec.tion overruled. Gentlemen: I want to
settle 'vith both of you now,-,any more objections will be
addressed to the Court and not between counsel, and I want
that adhered to. We have been with one witness here since
10 :30. It is all right to examine him a long time, but it takes
longer when counsel comment between each other.
page 106

~

Q. Mr. Dailey, it is written in this lease that
for non-payment of rent the landlord will have
the right to come in and take possession of the building, isn't
it?
A. I always met my rent every month.
Q. Did you comply with your part of the contract by pay•
ing the rent Y
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or

-Mr. Gordon: I object to that. It has been stated two
three times.
The ,court: Overruled. He stated that he didn't, and he
stated why he didn't. ·The jury have both sides of the picture.
Mr. Gordon: He stated that several times.
The Court: I will let him answer it this last time. I understood him to say he didn't do it, and then he said why he
didn't.
.
Mr. White: I note an exception, may it please, Your Honor,
as to-

A. I was meeting my rent every month there. Never missed
paying my rent until after I had this competition against me
and lost my business. I wasn't doing enough business to
be able to pay my rent.
·
Q. How much rent did you o've Y
A. I owe them from November 20th.
Q. Don't you owe them $160.00 Y
Mr. Gordon: I object to that.

A. ·From November 20th up topage 107
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Mr. Gordon: I object to that because there is
no plea of set-off in here at all.
Mr. White: I don't have to file a plea of set-off.
· ·The· Court : Objection sustained.
Mr. White: If ·Your Honor, please. I am not relying on
that,-I don't have to rely on it. He says he owes from November 2oth. I am asking .him if he doesn't owe $160.00, or
three months' rent.
Mr. Gordon: If Your Honor, please. Can I make a proposition to this gentleman? If he will pay us the damagesThe Court: No, no. That is out.
Mr. White: I object to that -kind of aThe Court: Gentlemen of the jury: You will not consider anything that passed between counsel there. The question was as to how much rent this man still owed, or what
time he was dispossessed. He said from November 20th to
the time he got out. He asked him if that amounted to $160.00.
By the Court:
.
Q. Mr. Dailey, do you know in figures what would be owing,
tha.t is, if the lease was still in force fo'r that time do you
know in figures 'vhat you would be owing, or is the· statement
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from a certain period, November 20th, all the information that you .can give?
A. Yes. On from Novemher 2oth.
Up until the time you got out f
Right.
But you didn't pay your rent during that time 7
Right.

page 108

Q.
.A.
1
Q.
A.
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:By Mr. White: (Continued)
Q. Don't you owe for October, N<>vember, December and
January?
·
· A. I don't owe for October.
Q. Don't you owe for part of October?
A. I paid November 20th. I paid my rent November 2oth.
Q. Have you any receipts 7
A. Receipts Y Yes. And the real estate man, he got the
records, too, Mr. La.foon.
Q. You employed a lawyer in this case as early as the
summer of 1935, didn't you?
A. I employed lawyers when that happened against me.
Q. And your lawyer threateneel to bring an injunction.
against Chamblee in case he moved in this Grace Street propm~ili~1~?
·
A. Well, that .is the lawyer's question. I don't know what
you mean by injunction.
Mr. Gordon: It has nothing to do with this case.
The Court: There 'vas something stated in t.he letters
about that.
page 109} 1\fr. Gordon: This is a suit for damages. If
·
we didn't choose to bring an injunction suit that
has nothing to do with it.
The Court: I will allow the question.
Q. In your letter dated August 28, 1935, this is written:
~'This

is a very serious matter with my client. He has a
1arge family to support and this is the only source of income. I have advised him to record his lease at once, which.
has been signed and acknowledged by both of you, and .to
apply for an injunction as soon as you commence operatio.ns
~o establish a drug store." Did you ever apply for that injunction?
A. I don't know what you mean by injunction.
Q. Did you ever try to get anything to prevent the Cham..
blees from doing business at 1039 West Grace StreetY
.A. I couldn't tell you. I showed the lease to my lawyers.
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Q. Did' he ever tell you to apply for an injunction against
Chamblee?
A. I don't Imow what you mean. by apply. But I took my
lease and, I think-! think he wrote to Mr. Krikorian after
I gave him my lease.
Q. You never did anything except to bring this suit, did
you?
·
A. That is all.
Q. Now,. you said yon called up Krilrorian 1
A. ·Yes.
page 110 ~ Q. And talked with him, and he told you thatA. He told me when I aslmd him over the phone
what kind of business he was going to build in the corner, he
said, ''Grocery store.'' I told him, ''Well, it is all right.',.
Then he turned around and said, ''Well, maybe drug store.'"
Q. Didn't you tell the Court this morning that before you
sig-ned the lease of July 2nd that you all tallred about it and
he said he would rent it for a grocery storeY
A. Was no store at the corner there to rent.
Q. Didn't he tell you he would rent it for· a grocery store
if he could?
· A. He told me that after he notified the people to moveout. And I asked him myself the question over the phone·,.
what kind ·of business going to be in the corner. He told me,
''Grocery store.''
Q. Wl1ere did you have any talk with 1\Ir. Krikorian at ali
about the matterY
A. I called him from my business place to his business
place.
Q. Whenf·
.
A. August, 1935.
0. Is that the only time that you had ever talked with Mr:.
Krikorian about the lease f
A. Only time. When he told me he had the right to rent
his property I didn't talk to him any more about
page 111 ~ it. I gave my le.ase to the lawyer.
·
Q. Well, before you signed the lease of July
2nd, did you have any talk with Mr. Krikorian at all?
A. Yes, sir.
·
Q. W}lere were you when that conversation took place Y
A. When we came to fi.1C the new lease we came, I believe,.
to the Laburnum.
·
Q. You were down at Laburnum's, weren't youf
A. Sure.
0. Mr. Talley was there, wasn't heY
A. Right.
Q. 1\Ir. Talley is now dead f
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A. Yes, sir.
Q. And Mr. Richie was there, wasn't heY
A. No, sir.
Q. Who was there 7
A. Mr. Krikorian, and Mr.B~

Mr. Gordon:

· Q. Talley, wasn't it 7

The •Court: Let him answer the question.
A. Mr. Talley.
By Mr. White: (Continued)
Q. And who else Y
A. That is . all, only we three in the room.
Q. Wben you were down there at the ·Laburnum Corpora..
tion, at that time no lease had been signed bepage 112 } tween you and Krikorian, had it Y
·
A. No lease had been signed yet. .
Q. What were you talking about down there?
A. Talking· about the new lease, and made an agreementhe wrote it in blank like that.
Q. Wrote it in blank!
A. Mr. Talley.
The Court: It is now five minutes _past one. I am going
to adjourn until 2 :30. Gentlemen of the jury, don't talk to
anyone or allow anyone to talk to you about this matter in
your presence.
Note : (After lunch the further taking of testimony is
resumed, with the witness Thomas Dailey standing aside
temporarily so that another might testify.)
page 113}

. T. A. BAROODY,
a witness introduced in behalf of the plaintiff,
first being duly sworn, testified as follows:
DIRECT EXAMINATION.
'

Bv Mr. Gordon:
'q. Mr. Baroody, of what nationality are you f
A. Syrian.
Q. Do you read Arabic?
A. Yes,. sir.

I
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Q. Please state in what language the writing here on this
book, page 56, is Y
·
A. Arabic.
Q• .And the same way all the way through here t
.A. All the way through, except in some places.
Q. The figures Y
A. Some of them in English.
Q. I show you at the top of page 41 two characters there.
What is thatT
A. July, 1933.
Q. In what way is Arabic written Y
A. Start from the right g-oing toward the left.
Q. From· the right to the leftY
A. Yes.
Q. Do you know Mr. DaileyY
.A. ·Yes, sir.
page 114 ~ Q~ Are you any kin to him at allY
·
. A. No, sir.
· Q. Have you ever been in the confectionery business yourselfY
A. Yes, sir; about 20 years ago.
Q. Do you know anything about the average gross profit
that can be made1

Mr. White: We object.
The Court: The objection is sustained..
Q.
A.
Q.
A.
with
Q.
A.
Q.
A.
, -Q.
' A.

What business connection have you had with Mr. DaileyY
He had some life insurance with me.
He had so:ine life insurance Y
Life insurance; yes, sir, on himself. I used to deal
him in the life .insurance business.
What business are you in Y
Metropolitan.
Has he still got the policyY
No, sir; he lost it about a year ago.
Lost it about a year ago Y
Yes, sir.

Mr. White: I move that be stricken out.
The Court: Motion sustained. It will be stricken out.
Gentlemen, any evidence you heard about any life insurance
policy has no reference to this matter.
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CROSS EXAMINATION.

By Mr. White:
.
Q. Did you ever see this book before!
A. No, sir; just a few minutes ago.
Q. You don't know whose writing this is, do you!
A. No, sir; but I imagineQ. If you don't know, that is all.
.A. No, I couldn't swear to w.hose writing it is.
Q. Do you know Mrs. Dailey f
.A. Yes, sir.
Q. This is Arabic, isn't itt
.A. Yes, sir.
Q. Does she speak that tongue?
.A. She speaks it; yes, sir.
Q. Do you know whether she writes itt
..A. No. She doesn't write it
'Q. You do not know that?
A. She does not write it.
Q. Can you find 1935 in here for us (Showing witness Exhibit No. 3)?
A. Here it is (Indicating).
Q. Wbat is that written there (Indicating on book) Y
A. 1935.
Q. That is in-

A. Arabic language..
The Court: That is on page 29.
page 116} Q. What month is this (Indicating)?
A. That is December.
Q. December, 1935?
A. This is January, and this is December here (Indicating
on book).
Q. December, 1935?
A. '35.

Q. And this (Indicating) isA. December, 1935, supposed to be.

That might be the
beginning ofQ. Don't you know?
A. That is 1935. This is January, 1935.
Q. January, 1935?
a. ·Yes, sir; and this is February.
Q. Would y;ou mind putting a mark on there so we can
identify that 7 Put your initials on it.
A. (Writing on Ex.hibit No. 3) Yes, sir.
· Q. This is 1935 Y

106

Supreme Court of Appeals of Virginia.

The Court: He put his name ''Baroody" instead· of-hisi.
initials, on page 29.
'

--~

Q. This is December, 1935?
A. This is January, 1935 (Indicating).
Q. Ja·nnary, 1935¥
A. Yes, sir.
.
Q. .And what is this?
A. This is December, must be 1934. Date up here,
. 1934.
page 117 ~ Q. Well now, you go from the right to the leftY
A. Go this way (Indicating). This is January,
February, March, April, May, June, and July, August, September, October.
Q. This is October, 1935?
A. Supposed to be 1935, yes.
Q. Is this on page 22, October, 1935?
A. That is right.
Q. Will yon read those figures off there Y
A. That is written in English.
Q. What are these on the margin?
A. :j\{onday, Tuesday, Wednesday, Thursday, Friday and
Saturday a.nd Sunday.
Q. That is October. Put your mark there, please, sir?
A. Yes, sir (1\farking on page 22).
Q. Get November, 1935, in there.
A. This is the same.
Q. Is that (Indicating on book) November?
A. No, I don't see November here.
Q. Well, what is the one at the bottom on page 22?
A. 'Yon mean those figures here (Indicating)?
Q. Yes?
A. Monday, Tuesday, Wednesday, Thursday, Friday, Saturday and 'Sunday.
Q. Of what month?
A. It has it up here at the top. See this is the
page 118 ~ month of October. Here is first week, second
·
week, third week and the fourth week. I imagine
this is the way it is listed down here.
Q. You just don't know who wrote that?
A. No.
Q. Is there anything on there except months and days of
the week?
A. That is all.
Q. Anything -on there to designate months and years at
all!
,
A. Here is months on top of each column.
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Q. Where do you find anything to designate the year on
there?
· ·
·
A. Here is 1935.
Q. Is that written in-..
A. It is.
Q. -Arabic!
A. Yes, sir.
, Q. How often were y-ou in Mr. Dailey's storeY
· .A. Two or three times· a month.
Q. Did you know Mr. K. De~ Krikorian Y
A. ~o, sir.
.
Q. You never examined any of his books, did you. 7
A. ~ o, sir; I didn't have no occasion to.
Q. Did I ask you if you knew his wife T
.A. You did.
.
. Q. They are all friends of yours, aren't they!
page 119 ~ A. ~ o friends, just nationality, and I· got in
contact with them through business.
Q. Would you mind reading out here the figures for August, 1933, if you can 1ind that on here (Indicating Exhibit
No.3) T
A. You-want the money?
Q. Daily :figures for the month T
. .l\. Twelve fourteen for. Monday, Tuesday $114.55. That
is for July, 1933.
Q. Do you see August,. 1933, on there f
A. Yes, sir.
Note: (Witness begins to read at the upper. right-ha.nd
corner page 37) ..

A. (Continued) Monday, $116.28; Tuesday $120.14; Wednesday $118.71; Thursday $123.76. ~ o, eighteen seventyone.
By the Court:
Q·. Go back to the top.
A. $16.28, $20.14, $18.71, $23.76, $18.75 for Friday, $24.24
Saturday, Sunday $27.46. Total, $146.32.
I

., ~,-. '

I.
I

By Mr. White: (Continued)
. Q. Is there anything in that book there to show what it
was forY
A. Got the month written out here, and t~e year on top,
you see.
·
Q. Well, the month, year, and the days of the
page 120 ~ week and the figures are all.that is on there Y
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A. That is right. All the figures in English.
Q. , Is there anything to indicate on the book any more than
thatf
·
A. I don't see anything.
__ ..
Q. Anything· in there about any mercantile business Y
A. No, just suppose what he took in every day.
Q. But that doesn't appear on there, does it Y
A. No, I don '.t see it. .
Q. How many weeks does the book show for August, 1933Y
A. Four.
·
Q. Four weeks Y
A. ·Yes. That is all I see, sir.
REDIRECT EXAMINATION.
By Mr. Gordon:
Q. In looking over this book,. Mr. Baroody, how ·are these
accounts kept, on a weekly basis Y
A. They run down toYr. White: If your Honor, please. I am objecting to that.
I think as far as Mr. Baroody can go is to tell the Court and
the jury what the books show on their face. The Court
ought not to. allow the witness to go any further than what
the book shows on its face, because he is called here as an
interpreter.
page 121 ~ Mr. Gordon: I am not asking that the witness
go any further than what the book shows on its
fa~e. I am asking him whether it was kept on a weekly basis.
The Court: What was the question f
Mr. Gordon: I asked him what did these accounts show.
The Court: All right. Do not let him draw his conclusion.
Q. How are they kept Y
A. Dated.

Mr. \Vhite: What date?
. _Mr. Gordon: As shown on this book.
Mr. White: I submit to Your Honor, if this witness is
called here as an interpreter to interpret figures that we do
not understand are on the book, he ought not to be allowed
to go any further than to read the book.
.
The Court: I am not going to allow him to go any further
than that, but there is certain stuff there we .can't read. The
only thing the 'vitness can answer is to what he sees on the
book. In other words, what that Arabic there is. I all:l not
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going to let him go into a question of whether it is an account
bo.ok of the business or not.
-page 122} Mr.. Gordon: Your Honor will recall that M:r.
White asked him about ho'v many weeks were
-sho'vn in the month of August, 1933. I merely wanted to get
fr·om him the basis on which the whole thing was worked,whether it is on a yearly basis, a monthly basis., Qr weekly
basis.
Mr. White: I submit he e.an 't answer thai.
The Court: Objection overruled. It is not for this witness
to draw his conclusion what that book represents, but merely
what it is.
1\{r. Gordon: That is what it is.
Q. Is it on a weekly basis!
.A. Yes, sir.

RECR.QSS EXAMINATION.

By Mr. White:
Q. You told the jury, I believe, Mr. Baroody, you found
four weeks there for August, 1933 f
A. I see four weeks.
Q.. That is all you do see 7
A. That is all.
·Q. Huh?
A. That is all I see.
Witness stood aside.
THOMAS DAILEY,
page 123}
· resuming the stand for further cross examination, testified as folloWs :

By Mr. Gordon:
Q. Did you bring dolvn all of the license papers that you
had?
A. Yes, sir.
Mr. White: (Looking at papers) ·That isn't what I called
for.
By Mr. White: (Continued)
Q. You are the man who is bringing this suit, aren't you t
A.. Yes, sir.
Q. And you claim that yQu were conducting the business 7
A. Yes, sir.
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Q. And the business, you claim, was you,rs'f'
A. Yes, sir. Mine.
Q. Nobody else had any interest .in it?
A.. No, nobody out me and my w1ie·.
Q. Nobody but you and" your wife Y
.A. That is all.
Q. was Y()Ur wife a partner with your
A. She was with me, sure.
Q. Was she a partner,-·was she entitled to part of the
profitsf
A. Yes. But she ain '"t got nothing to do with
page 124 ~ buying, or anything like that; no, sir.
·
Q. Just answer tnis question: IS' your wife as
much interested in the business,---did she have as much in. . terest in the business as you did?
A. Sure, she had as much interest. She had a half.
Q. She had a half!
A. She is my wife, she should. She tend to the business:
as much as I am, yes.
Q. If you made one hundred dollars she is entitled to fifty
of' itf
A. Entitled to fifty or one hundred,:--she is entitled ta
some of the money. We were working together. She work- ·
ing- as much as I do.
Q. S.he is not any party to this suit, is she f
A. "Wbat you mean by that?
Q. Now, in 1935, the year that the lease was madeA. Yes.
Q. -the State license was issued to Mary Dailey, trading~
etc., wasn't it?
A. Same as this one here.
Q. I didn't ask you that. I am just asking you to answerthis question'
A. The same license as I g()t down .here,-always have the
same kind as I got right now.
.
Q. Well, I don't want you to make any mistake
about it,-I don't want you to be mistaken. The State
licensepage 125 ~ A.. Yes.
Q. -to do business at 509 North Ryland Street
for the year 1935A. Yes.
Q. -which was the year that the Iease was executedA. Yes.
.
.
Q. -was in that year issued for that name, to Mary Dailey
trading-, etc., or somebody else,-the license f
.A.. No. They issued exactly same as I have here. I got .
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the statement and receipt and all, issued same time I got
this one herP..
·
Q. Leave that out a moment and just answer the question
I ask you. Was it issued to Mary Dailey, or to somebody
else?
·
A. Issued in her name same as I have it here,--exactly
like I got it here.
Q. You realize that you are here testifying under oath, of
course, andMr. Gordon: I object to any suggestion of that· kind, if
Your HonoQr, please.
The Court : Objection sustained.
Q. Now, I want to ask you this question, and before you
answer this question tell ·me wl1ether you understand it or
not: Was the State license to do business at 509 North Ryland Street for the vear 1935 issued in the name of and to
.
Mary Dailey, or to some other._ .person Y Do you
page 126 } understand my question 7 ·
A. I understand what you mean,-.aski.ng me
about the license.
Q. If·you understand the question I want you to answer it.
A. Well, you asked m.e about the license. I am going to
answer you. ·For the license, 1935.

Bv · the Court~
.
~ Q. How was the license for 1935 issued, if you recall~
was it issued to Mary Dailey, or issued to somebody else f
A. Your Honor, every time issued license, I came down
myself and put the application f.or the license. My wife
never been down there· to that office and asked, for any license.
Q. Well, do you know whose name it was issued in, whether
it was issued in yours or in her name?
A. Well, they asked me down there for the business~-
me and my wife,-what is your name Y Told them Mary
Dailey-ask the name, and I told them Mary Dailey and
Thomas Dailey.. Well, they got it in some of them; Dailey,
'Mary Dailey, Dailey Confectionery, etc., you see, in some of
the licenses,-the State licenses. In the City license, Thomas.
Dailey and Mary Dailey. That is what they got,-the same
as I g·ot that license right there. ·
By Mr. White: (Continued)
,
Q. You didn't get any fCity license in the name of Mary
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D'ailey and Thomas Dailey until 1936 after you had moved
on Robins on Street, did you f
page 127 ~ A. They have it before.
Q. Had it before where?
A. 509 North Robinson. -North Ryland.
Q. You have told the jury,. no,v, you did have a license in
your name~
A. My name and her name. Not my name alone, no, sir..
Q. How did you do business up there? What was the
name of your business,-how did you do business up there
at 5097
A. Dailey Confectionery.
Q. Dailey Confectionery T
A. Yes, sir.
. Q. That is what you called it, wasn't it, Dailey Confectionery?
A. Yes, sir.·
Q. Do you have any :paper 'vi.th those words on it, Dailey
Confectionery Y
·
A. They have it in the license, Dailey Confectionery.
Q. Well, did the Dailey Confectionery operate as a corporation? Was it a corporation Y
A. Corporation Y
Q. Yes?
A. Just my name, Dailey.
Q. You are not named, Dailey Confectionery?
A. No. ~fy name, Dailey, and I got the Dailey Confectionery._
Q. You and your wife are trading as the Dailey Confectionery?
page 128 } A. Yes.
Q. That was your trade name, was it7
A. Yes, sir; Dailey ·Confectionery.
·
. Q·. Do you have any papers recorded down in the Chancery
Court that you were doing business as the Dailey Confectionery and that you and your wife were interested in it,o,vned the business?
A. Just exactly like we have it here. That is all I can
tell you. I don't remen1ber what I had before.
Q. Did you bring any papers down here to the Chancery
Court of the City of Richmond and record them showing
who owned the Dailey Confectionery?
A. No, sir. What you meant
Q. You didn't ever do that, did you Y
A. What you mean, ''in court''?
Q. I mean exactly what I am asking you Y
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A. I can't exactly understand it. I don't know exactly
what you mean by that word.·
·
Q. Did you ever go before a Notary Public and acknowledge a paper showing who ·o,vned the Dailey Confectionery!
A. No, sir. No, sir; I don't know anything about that.
Q. If you didn't do that you never recorded it. Now, is
your wife here'
A. She is sick.
. Q. Huh!
A. She is sick in bed. She had a baby born day before ·
yesterday.
page 129 r Q. Did whatf
A. Babv born.
Q. Have you any books, Mr. Dailey, account books, showjng how much money you owed the first of November, 19357
.A. How much I owed t
',Q. You owed,---debts'
A. Debts! I always buy in cash and pay for it.
Q. Well, did you owe anything on the first day of November, 1935, for goods purchased 1
A. '35?
Q. Yes?
A. That I ordered from the merchants 7
Q. Yes?
A. No, sir.
Q. Didn't owe anything f
A. No, sir.
Q. Did you keep any bank account f
A. I was dealing with the State-Planters Bank.
Q. In 19357
A. 1934 and '35~ yes.
Q. How long did you keep the account in 1935,-ho·w long
did you keep the bank account up Y
A. Up to, I believe-! didn't have any money since Oetober, 1935. Last money that I have.
Q. Did you put any money in the bank for October, 1935¥
A. I put any money in in October, 1935Y
page 130} Q. Have yon got y:onr bank bookY
A. No, sir.
Q·. Where are your bank books?
A. I don't have any more money in the bank. I threw it
away; don't have any aceount in the bank.
Mr.
Mr.
would
would

Gordon: You can go down· there and get it.
White: I don't think you ought· to interrupt me. I
appreciate it, if Your Honor, please, if Mr. GordQn
not interrupt.

· Supreni:e
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· · The .Court: Mr. Gordon, ~Ir. White is examining the witness. Mr. Gordon, just haYe· a seat.
Mr. White: I wish he wouldn't inject those kind of remarks in the trial of a case.
Mr. Gordon: I was just going· to tell him this: He said
he destroyed the old ·books when. he had no more money. I
was telling him he 'vas welcome to go down there and get a
statement of his account if he wanted to.
The Court: Let me say this : Neither one of you gentlemen are getting along harmoniously, and the best thing to
do is to desist from making further remarks between. yourselves, then I think 've can finish this case sooner. lt is
three o'clock now and we are still on the first witness.
Mr. White: I would prefer not to have topage 131 ~ The 'Court: All right.
By

~Ir.

Wbite : (Continued)

Q. Are you prepared to tell the jury how much money yolll

have lostY
A. How much monev I lost T
Q. Yes, if any?
·
A. Yes, sir.
Q. ~ou are?
A. Yes, sir.
Q. Now, what share of that money that was lost did vour
wife own, if any?
"'
A. Huh?
Q. How much of that money that you claim was lost did
your wife own Y
A. She owned as much as I owned.
Q. She was really a partner in the business?
A. Yes, sir.
Q. Mr. Dailey, can you say that the drug store took any
of vour trade?
..'4.... Yes, sir.
Q. And if so what kind of trade did it take T
A. Took all. I had same thing, beer, wine, sandwiches,
mi1k, cake, bread, chewing gum, tobacco,-all of that line.
Q. How much of that did ~fr. Chamblee sell Y Do you
know how much he sold f
page 132 ~ A~ How much he s·old f
Q. Yes?
A. Certainly not. I don't keep no book for him. But he
ke(lp that same line as I have.
Q. Well, you started this lawsuit just as early as you
could, didn't you;-started it back there in 1935, ~idn't youf
A. 1935·
-
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In the Rummer?
No, sir. It was December 15th;· I think.
When did you bring your first suit in the Circuit Court Y
December 15th.
Q. Dooember 15th?
A~· 1935.
Q. You hadn't even ·moved out of the building then, had
you?
A. No. The man opened up November 1st.
Q. ·You hadn't moved from 509 North Ryland Street when
you brought the first suit T
A. No, sir; I was there.
Q. After you had brought your suitA. Yes, sir.
Q. -didn't you just let your business go to waste Y
A. No, sir.
Q. You didn't try to show any profit after that, did you Y
A. I done all I could to hold my business.
·
Q. Do you know what the 1039 West Grace
page 133, }... Street store was rented forT
A. No, sir.
Q. You don't know'
A. I have no idea; no, sir.
Q. Well, if it was rented for. drug store purposes only, you
didn't object to a drug store, did you Y
A. Drug store on~y Y
Q.
A.
Q.
A.

By the Court:
.
Q. You said you didn't consider there was any such thing
as a drug store, didn't you Y
A.. No. I told him,-I told him no, no such thing as a
drug store. Drug store h~ndled exactly the same stuff as we
handled.
By Mr. White: (Continued)
. Q. 1\ir. Dailey, just <>ne other question. Did you ever
make any attempt to stop Cha-mblee a.nd brother from selling
the same kinds of goods that you were selling?

Mr. Gordon: He has asked him that question before, Sir,
and he told him he didn't do anything except bring this suit.
1\fr. White: I want to ask him in plain language so he can
understand it.
Mr. Gordon: Would you object to my conceriing something
for you?
1\Ir. White: I object.
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A. I didn't have anything to do with Champage 134 } blee 's place. I didn't have anything against
Chamblee. I didn't have any authority to keep
the man from selling the same line as I have.
Q~ Did you ever write him and tell him, either one of the
Chamblees, to stop doing the same kind of business you were
doingf
A. No, sir.
Mr. Gordon: We object to this line of exanlination.
The Court: I think that has gone far enough.
Q. Why didn't you do it Y
A. Because I ain't got no authority to stop any man doing
any business there.
Q. Wasn't your lease recorded downstairs Y

·Mr. Gordon: \Ve admit it was recorded.
:M:r. White: We will introduce the lease.
·Note: (Lease marked and filed as Exhibit No.7.)
Q. This lease was recorded between you and Mr. Krikorian July 17, 1935. Now, you tell the jury you never made
any request of Chamblee and brother to not sell the things
that corr1peted with you. Now, I ask you why didn't you do
thatY
A. Well, I didn't have any authority to do it. I don't have
any authority to go to the man and tell him he can't sell that,
and he can't Rell that.
Q. Did your lawyer, Mr. Page, tell you that if Charnblee
.
went in there and sold anything that was like
page 135 ~ the stuff you were selling he was going to advise
you to apply for an injunction Y
A. No, sir; because I saw the stuff they giveQ. I f,lm not asking you about. that. Did Mr. Page advise
you to apply for an injunction?
.A. No, sir, Mr. Page didn't. I gave him my lease and I
told him the rna tter wasQ. Well, Mr. James C. Page was your lawyer, was he notf
A. Yes, sir.
Q. Now, you introduced these letters to the jury this morning, and in the letter dated-

Yr. Gordon: Please Your Honor: I object to this line of
examination f~r several reasons. In the first place, this witness has already answered specifically he didn't apply for
an injunction, and that he didn't notify ~1:r. Chamblee. There
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was no privity of contract between him and Chamblee, and
be would have been kicked out of Court in two seconds if he
.had undertaken to .bring a suit against 1\{r. Chamblee. My
. friend must realize that fact. Therefore, this evidence with
regard to, whether he brought an injunction suit against Cham.blee is entirely outside of the issue.s of this ease.
The Court: What was the question you started to ask just
nowf
page 136 }- Mr.. White.: This comes down to whether this
is a fact or not.
1\fr. Gordon: Now, may it please, Your HonorThe Court: I have your '()bjection in mind, Mr. Gordon.
I want to hear what the question is before I rule on it. .
1\{r. White: This is the language of the letter: "I have advised him to record his lease at once, which has been signed
and acknowledged by both of you, and to apply for an injunction as soon as you commence operations to establish a
drug store, to be followed 'l?Y a snit for all damages sustained
by reason of your breach of contract.'' ·
The Court: The objP.ction is overruled.
Mr.. Gordon: Exception.

By 1\Ir. White: (C-ontinued)
Q. Did your lawyer give yon any such advice as that7

A. My lawyer didn't give me no advice at all. All I gave
him, I g·ave my lease to my lawyer.
Q. Well, then, do you make a statement to the jury that
what your lawyer wrote in here was not communicated to
you?
A. No, sir. All I gave to Mr. Page is my lease, and I
showed him what protection I have. And I told him I heard
Mr. Krikorian was going to put the store there, and the
'
lease I have.
pag·e 137 } Q. Your lawyers clidn 't give you any advice
at all as to what to do?
A. No, sir. He is the la.wyer,-I am not the lawyer.
Q. Did you live over the store f
A. Yes. My family lived with me upstairs.
Q. Did you pay for the store and the upstairs, tooT
.._~. ·Yes, sir.

REDIRECT EXAMINATION.
By 1\.fr. Gordon :
Q. When you opened your ha.nk account whose name was
:it opened inf
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l\1:r. White: I object. It has nothing to do with this case.
The Court: You brought it out, Mr. Wbite, as to whether
he had a bank account and where he kept it, also what he
had in the bank account. He 'vill be permitted to say what
name· he had the bank account in~ since you asked him if
he had one.

Q. In whose name was the bank account!
A. My wife and my name·.
Q. Both of your names?

A. Yes, sir.
Q. Or was it yours alone?'
·
A. My wife and me,-both nameS'.
page 138 ~ Q. Both names Y
A. Yes, sir.
· Q. Well now, whose money was the money that was taken
into the business Y

Mr. White: I object.
The Court: Overruled.
.
Mr. White: I think it is well settled in this State that what
a plaintiff himself says he is bound by, and he has told the.
Court and the jury that his wife was a full partner in this
business, and if she was a full partner in the business she ·
is entitled to a part of the profits.
The Court: .All right.
J\Ir. White : For that reason we except to the question
and any answer that may be given.
Mr. Gordon: What does Your Honor rule?
The Court: That the 1question could be asked and answered.

Q. When you took in money there from day to day during
the conduct of the business, to whom was the money given,.
to whom did it belong Y
•
A. It was my money. I put it in my pocket.
Q. You put it in your pocket Y
·A. Yes.
Q. When you bought goods in whose name did you buy
them, when you made purchases Y
page 139 ~ A. I boug·ht it in my name.
Q. Boug-ht them in your name?
A. Yes, sir.
Q~ You told ~:Ir. White a while ago that you were prepared to tell how much you lost by reason of t)lis .competi-·
tion on the part of Chamblee. How mueh-
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Mr. White: I didn't ask him anything like that.
·
The Court: You asked him, Mr. White, could he state what
his loss was, and he said yes, and then you didn't press him
any further.
Q. How much did you lose 7
Mr. White: I object.
The Court: Overruled.
Mr. White : Exception.
Q. How much did you lose by reason of this competition
on the part of Chamblee in that other store 7

A. IMr. White: In what timet
Mr. Gordon: After November 1, 1935.
1\tir~ White: Up to when 7
Mr. Gordon: Up to this time and during the term of the
lease.
Mr. White : There isn't any such lease in existence~ if
Your Honor, please.
Mr. Gordon: We have charged in our notice of motion
that.
page 140 ~ ·.Mr. White: If Your Honor please, it doesn't
make any difference what he charges.
The Court: Let the witness answer the question.
Q. How much have you lost Y
A. I got the lease .for five years. I lost more than $15,000.00.
Q. You lost more than $15,000.007
A. Yes, sir; for the five years.
Q. Now, :n will show you here these licenses that y!ou
brought down-:~ Mr. White.: If Your Honor, please. Is my friend introducing these Y I am not introducing them. These are for
1936, after this suit was brought. All I introduced was his
license that was in existence at the time he brought his suit. .
Now if he introduces a license that wasThe Court: Didn't you question this man as to what IiCP.nses he took out both in 1935 and 1936, and he answered
you on several occasions that the licenses for 1936 were in
his wife's name. And then you said, ''How about the one
for '35? '' and then you asked him when he applied for the
license for 1936 how much did he put down as his purchases
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for '35 on which to base that license. The licenses are here,
and they are the best evidence of whose name they were
·
in.
page 141 ~ Mr. White: I am sure the .Court will understand me. What I was trying to :find out, and
the limit to which I could go, was who was doing the business
at the time the suit was brought. When I asked him about
1936 I was confused about the year, because the licenses
were all based on the ye~r back. The 1935 license, which
would be based on 1934 purchases, is what I was interested
in.
The Court: The license will be admitted.
By Mr. Gordon: (Continued)
Q. I show you now these papers for 1936 and '37.

First

we will take upMr. White: Have you got a '37 there, too Y I didn't go
that far.
Q. Here is the application dated December 31, 1936,-

The Court: You say the application is dated December 31,
19367
Mr. Gordon: I made a mistake. It is for the .PerioQd beginning 1-1-36, and ending 12-31-36.

Q. Now, who signedMr. White: Is that thP. State license you are interested in
·
Mr. Gordon: I understood, Mr. White, that you objected
very much to interruptions.
The Court: Go ahead, Mr. Gordon.

n~Y

page 142

~

Q. I show you an application for a State merchant's license dated April 6, 1936, and signed
Thomas Dailey. Who wrote that ''Thomas Dailey'' there!
. A. I wrote it ther~.
·
.
Q. And it is signed ''Thomas Dailey, applicant for li-

cen~eY

. A.. Yes, sir.
Q. It seems that they issued that license in the name of
~ary Dailey, didn't they (Handing witness paper) Y
A. Yes, sir.
Q. ·You had signed it '''Thomas D~ley"Y
A. Yes, sir.
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Q. I show you the application for the other State licenses
of the same date for the same period of time, and both of
them are signed ''Thomas Dailey" applicant for license.
Did you sign that in your own handwriting!
A. Yes, sir. In my handwriting.
Q. I show you the receipt of the City of Riclnrwnd for
license issued to Mary Dailey and Thomas Dailey, and receipted June 15th, 1936, for merchant's license to do business $20.58, and restaurant $20.00, and soda fountain, $20.00,
making· $60.58 f
A. Yes, sir.
Q. Was that license issued to you Y
A. Yes, sir.

Mr. White: I respectfully submit to Your Honor it is a
question for the Oourt to say who it is issued
page 143 } to, and not for this witness. The licenses speak
for themselves.
Q. I show you another one from the City of Richmond,
A. B. C. No. 199, $25.00. That is headed, "Mary Dailey and

Thomas Dailey, Dailey Confectionery,"' that 'vas paid Y
A. Yes, sir.
Q. I show you another one for the tax, U. S. Internal
Revenue, to Thomas Dailey, Dailey Confectionery. That
was issued to you, was it Y
A. Yes, sir.
Q. I show you another one from the A. B. C. Board, issued
to Thomas Dailey for 1936. That was issued to you, was it!
A. Yes, sir.
Q. Then there is ·one here for 1936, 1937, signed Wade M.
Miles, Director of the Division of Licenses of the Commonwealth of Virg·inia, that is a d11plicate, issued to Thomas
Dailey, Dailey Confectionery. Is that correct f
A. That is right.
Mr. Gordon: Now, we file all these together under one
cover.
Note: (1\{arked and filed as Exhibit No. 8.)
Q. 1\tfr. Dailey, these applications here are signed in your
name as applicant for these licenses!
A. Yes, sir.
Q. Do you know why your wife's name 'vas put in there
at all-
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Mr. White: I object to that.

Q. -why your wife's name should be put in there if you
are the man applying for the licenses Y
.A. Because she is with me in the business.
Q. That is allY
A. That is all.

By Mr. White:
Q. You mean by that she was a partner f
A. She was with me in the business.
Q. She is. entitled to half of what you madeV
A. Sure, with me in the business. ·My wife was with me
in my business.
·
By Mr. Gordon: (Continued)
Q. Mr. Dailey, your wife lived the·re and helped you in the
business, is that correct 7
A. Yes, sir.
Q. It is a fact she did help you in the business, and that is
the basis of your statement that you and she both owned the
business?
A. YP.S, sir.
Mr. White: I object to that, if Your Honor, pleasb.
The Court: SustainP.d. The question is leading.
Q. One other question, Mr. Dailey. In giving an account
of the expenses of your business yon failed to say anything
about these bills. Do you have to pay a telephone bill regularly?
page 145 ~ A. No, sir. We h~ve a pay station.
Q. You had. a .pay station?
A. Yes.

RECROSS EXAMINATION.
By Mr. White:
Q. These applications for State licenses for 1936 were
" brought here by you today, weren't they?
A. This license I have was brong·ht here today.
Q. Isn't it a fact, and don't· the license show on its face
to bP. a fact~ that your name never appeared on these licenses
until you movP.d to Robinson StreetT
A. My name on the licenses Y I put in the application for.
license myself, and sign them up like I sign that license.
Q. Is that the only answer you can give to itY
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A. Well, 1936?

April~
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1936 7

By the Court:
Q. ·Where were you doing business in April, 1936 Y · Do
you understand that question 7
A. April, 1936 Y
Q. Of this year?
A. On Robins'On Street. February 1936 to Robinson
Street.
The Court: When you are asked a question
like that just say where you were doing ·business
in April, 1936.
page 146 }

By Mr. White: (Continued)
Q. ·Your City application was made on the 6th of April,
and M.ary Dailey and Thomas Dailey appear in there. Where
.WP.re _you then?
A. on· Robinson Street.
Q. Now, when you were on Ryland ·Street ·did you have
any license· that appeared like this, Mary Dailey and Thomas
Dai1eyf
A. I had the A. B. C. in my name,-A. B. C. Board license.
That is all I had there. Of course, since they garnisheed !
me,-put me out, I didn't take the lic~nse until I find a place:
When I find a place on Robinson Street then I took the licenses out.
·
Q. All of these licenses you brought down here were is'
sued. on April 6, April 7, 1936?
A. Time I opened up on Robinson Street
Q. That is the first time your name appeared on them,· ,.
. isn't it?
A. This is the application I-

Mr. Gordon: We will admit that is a fact
ThP. Court: What is admitted, that is the first time his .
name appeared on any license Y
Mr. Gordon: No, WP. don't admit that. We
page 147 ~ admit these papers apply to the Robinson Street
store.
Mr. White: And he has no license for any year, certainly
1935, for Ryland Street. These papers here come from the
Tax Department. Can we introduce them with the privilege
of producing copies• and having them withdrawn?
Mr. Gordon : ·Certainly.
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Mr. White: What I am introducing to the Court is, an
authorization from the State for a man to do a lawful business.
By M~.~White: (Continued)
Q. I hand you the original application .which comes from
the Department of the State for taxation, this StateA. Yes, sir.
Q. -for the period from January 1, 1935, and ending
December 31, 1935. _Can you read English f
A. No. sir. I can just sign my name.
Q. That license was issued to Mary Dailey, merchant, 509
Ryland Street f
A. Yes, sir.
Q. Was· she your wife Y
A.. Sure, she is my wife.
Q. Did you make the application for the license in ·her
name?
A. Yes, sir. This is my application,-my signing there.
Q. It shows on there that the merchant purpage 148 ~ chased $2,323.00 for 1934. How did that figure
get there?
·
A. You mean the 'figures on the license?
Q. When y-ou went down there and applied for this license, .you said all that your wife had purchased for the
whole year of 1934 was- You hadn't sold but $2,342.00,
an~ you swore to that, is that correct f
. A. When I got that amount on there, the man came from
the State and asked me for the books. I showed him the
book I had, and he ·made me pay out the difference.
Mr. White: I want to introduce the license for 1935, from
January 1, 1935, to Dooember 31, 1935, and the license was
issued to 1\{ary Dailey.
Note: (Marked and filed as Exhibit No. 8-A.)
.Q. Did you have a restaurant license, too?
A.. Yes, sir.
Q. And Mary Dailey conducted the restaurant business,
didn't she?
A. Yes, sir; had the sandwic.hes and pies. That is the
rest of it.
Mr. White: Here is the cigar or tobacco license from Jannary 1st to December 31st, '35, license to Mary Dailey, to-
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bacco, 509 Ryland .Stree~, taken out the 18th day of February,
.1935. I ask you to read it, Your Honor..

Q.. Now, isn't it a fact, M~.. Dailey, that after
:page 149 }-you moved from 509 North Ryland Street the
first license you took out at all was in April,
1936?
.
.A. WellQ. Just answer the question.
.A. That is when I opened up on Robinson Street.
Q. So when the license for 1935 expired on December 31,
1935, you didn't take out any other license until April, 1936,
(lid you7
A. No.
'Q. Did youf
A. No, because they sent me news to get out of the place.
I didn't have no place to go in. That is the reason I took
it out in April.
Q. Where did you move to when you moved from 509
Ryland Street 7
A. Robins-on Street.
Q. What is the number7
A. 4~0 North Robinson.
Q. When did you move into 420 North Robinson Street'
A. Well, I close up my business there.
Q. Did you move in there in ],ebruary, 19367
.A. Yes, from 509 North Ryland Street, February 25th.
Q. When did you open up for business on Robinson Streett
A. Well, I opened up around about the 1st of April.
Q. Didn't do any business in there at all before the-- ·
A. No, sir.
page 150} Q. What did you do with the stuff you moved
out of Ryland Street?
A. What I done with the stock?
Q. Yes T . What did you do with the stock, fixtures you
nwved out of Ryland Street, the soda fountain, etc?
A. I moved to R.obinson Street, 420 North Robinson.
Q. And the first license you took out after you moved out
of Ryland StrfiP.t was taken out in April, 1936?
A. That is when I opened up.
Q. And that is the first time your name ever appeared on
any licenses 7
,
·
A. I guess- I get the license every year myself.
Q. Now, you introduced this book here today· to show
your sales, didn't you?
A. Yes, sir.
Q. A.nd. it goes back as far as 1933, doesn't it?
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A.
Q.
A ..
Q.
A.
Q..
your

Yes, sir.
Y·ou had it in .your possession all the timet'
Yes, sir; I had it.
·
You knew what the book was-t
Yes, I knew what the book was.
What did you keep these sales·in there forf What was
purpose i:n keeping them f
.A. So I would know how much business I was doing.
Q. And did you know from this how· much business yo111
.
were doing T
pag·e 151 ~ A. ·Yes, sir.
Q. When you went down there to apply for a.
license why didn't you tell them,-why didn't you go back to·
this bookA. I showed it to the State man when he came there. I
showed him that book and he examined it.. When the State.
went over the inspection for. the license, he asked me if I
had a rP.cord of the business, how much I buy in the year ..
I told him I didn 1t have any records of how much I buy,.
but I got the records of how much business I do.
Q. If that be true, why did you write in that license application your sales were a little over two thousand dollars?
A. WellQ. For t~e year 1934 f
·
A. Just a minute, please. When I introduce that book to
thP. State man a.nd I showed him what I sold by the week he
added ho'v much that amounted, .how much business I sold
during the year. And then the State ·man, after he came
back and reported to Mr. Mitchell, the .State man sent me-notice I didn't pay enough taxes. I came down thereBy Mr. Gordon:
Q. Do you mean ~fr. Mil1er over there, or whom Y
A. 1\fr. Miller, is his name. After he examined my bookshe said I didn't pay enough taxes. I said, ''What
page 152 } is the difference?'' So I had to pay the dif:..
ference to Mr. Miller.
A Juror: Your Honor: Some of the jury want this to gO'
by,-I don't know ho\v restaurant licenses are, but isn't some
of thosP. licenses made on the basis ·of purchases rather tlian
of RflleR? We don't want to p;et confused. There is a lot of"
difference-.
The Court: I understand some of them here show on their
face just on what they are issued. I expect when Mr. Miller·
testifies he 'vill be able to give you that inf.ormation.
~It·. White: Judge, I wouldn't swear to it,- but I think that
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merchants licenses are graduated by purchases. It used to
be by purchases.
·
·
Mr. White:. (Speaking to l\lr. Miller in the Courtroom)
Mr. 1\'Iiller, which is it now?
~Ir. ]\filler: Sales, since 1935. ·
~Ir. 'Vhite: It used to be by purchases·? '
· Mr. 1\:Hller : Yes, sir:
By ~[r. "\~7hite: (Continued)
Q. So that is all you turned in, what is shown on those
papers there, your sales for 1935?
A. No. When I went to get the license I told them no more
than 509 North Ryland. A'sked me where was my business,
and I told them 420 N orth.tR_ppinson. ~k~d me
page 153 } how uiuch business I was· doing· over· -the:f,E},~,bllt.J.
couldn't give him any information ho:w· much'·I
ant doing over tl1erc, it is a new place just opened up; don't
have any idea how much I do there.
·
Q. How n1uch did you lose from November 1st until the
time you moved out, if anything, that was due to anything that
the defendant did?
.A. How much I lose?
Q. Yes?
A. Well, I losP.Q. For those thrP.e months?
A. Well,Q. Just tell me for those three months 7
A. Well, I don't know exactly how much, but I had established that business and I lost it overnight. I would say I
lost it an.
.
Q. I want to ask you again : Ca.n you tell the jury how
nmch money you lost from November 1st to February, when
you moved out Y
A·. Well, I lost- Of course I lost.
Q. How much profit did you lose in that time, in the three
H!OnthsY
A. Well, I was making around $300.00 a month.
Q. Making how much Y
A. Around $300.00.
Q. Regardless of what· you were making, can
png·e 154 ~ you tell the jury how much you lost, if anything,
·
due .to anything that the defendant did for the
month~ of November. December, January and part of February?
A. Well, about $300.00 a month. That is N-ovember, December, January, February, just 4 months.
Q. Did you make $300.00 a month?
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..A.. Close, roughly.
· Q. That is gross profit 7

A. Yes, sir.
, Q. Gross profit is not loss. How much did you really lose,

if anytl1ing, during those three months 7 Can you tell the
jury,-do you knowY
A. The gross pro:fit,-I think, is $85.00 to operate my business, and the rest of it is pro:fit,-the rest of the $300:00 is
net profit.

"RE-RE-DIRIDCT EXAMINATION.
By Mr. Gordon:
Q. I show you the signature "Thomas Dailey" applicant
for license on these three applications that Mr. White has
just filed. In whose handwriting are those?
A. ~fy handwriting.

Mr. ''-'hite: I object to this.
The Court: Objection is overruled. The witness is entitled to say whose handwriting it is in. I don't know whether
he applied for it or his wife.
page 155 ~ Mr. White: The license is issued to Mary
Dailey.
'VitneRs stood aside.
page 156 ~

1\fr. Whlte: Mr. Miller is' here now, and if possible WP would likP. to .PUt him on at this time so
that hP. might go.
Mr. Gordon: That is all right.

HENRY R. MILLER, JR.,
a witnP.SS introduced in bP.half of the defendant, first being
~1;1ly. sworn,. testifi.P.d as follows:
.

DIRECT EXAMINATION.
By 1ri1·. White :
Q. Mr. Miller, you are connected with the State Department
of Taxation T
.
A. Yes, sir.
Q. What officP. do you hold with the State T
A. Supervisor of Individual taxes, having charge of the
assessntent of taxes against individuals, as distinguished
from corporations or partnerships.
Q. Were you connected with this department in 19357

Anna Krikorian, Executrix, etc., v. Thos. Dailey.

129

A. Yes.
Q. lVIr. 1\Iiller, have you the original application for license
that was issued to Mary Dailey at 509 North Ryland Streetf
A. Ye~, sir.
Q. For 1935!
A. I have the licenses that have been intrapage 157 } duced here in the Court;. yes, sir. I brought them
over here.
Q. You did? .
A. Yes.
Q. They are State records f
·\.. Yes, sir.
Q. N ~w, to whom was the license, State license, issued for
1935, 509 North Ryland StreetY
A. I have heard the testimony here, and:hfr. Gordon: They spea-k for themselves.
The Court: The witness can say what the license reads
on its face, how they were issued, etc., but in the end the
Court will have to decide the thing as a legal proposition.

Q. There is nothing precarious about these licenses,-they
are the original State licenses issued for the party doing
business at 509 North Ryland Street for the year 19357
.A. Yes, sir.
Q. Well, who 'vas authorized under the State license to
do business under that license Y
A. I think that is a question for the Court to decide.
Q. I mean, whom does the license say it was issued to 7
Mr. Gordon: I object. The license speaks for itself.
By the Court:
Q. Mr. Miller, when a party applies for one of those
licenses,-say Thomas Dailey applies and asks
page 158 } you to issue the license, or ask the Commissioner
to issue the license, and designates a name to issue
it in. Do they formally issue it on that character of application?
A. Frequently do, Sir. There is often a discrepancy and
difference between the name of the applicant shown at the
top of the return, and the name of the signature which
appears on the bottom. And then again there is another chance
for a discrepancy in the license itself. The license in this
case reads : ''Therefore, license is this day granted Mary
Dailey to prosecute the ·business * • • . ''
Q. Does a man ever apply for a license and give a fictitious
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name up at the top, and have it issued to, we will say, Broad
Street Confectionery, or some such thing as that Y
A. Very often do, because the form itself carries a form
for such purposes. It gives the space for the applicant,
and then says ''Trading as'', and a blank space. I think it
is proper for me to say this, that as far as our records are
concerned they are all carried in the name of Mary Dailey.
By Mr. Gordon:
.
Q. "Trading as Dailey Confectionery," isn't that soY
A. That is on the application. But in our files we simply
file it under the name of Mary Dailey. That is the practice
in such cases as this. page 159

~

By Mr. White (Continued):
Q. You have the licenses there for what ye_ars t
A. Covering 1934, 1935 and 1936.
Q. To whom was the 1934 license issued?
A. There was no license issued by the Commissioner of
Revenue for 1934, but the State· Tax Department assessed
a 1934license· as an omitted assessment against Mary Dailey.
Q. Mary Dailey Y
A. I beg your pardon. The.re was a '34 license issued to
Mary Dailey. It isn't signed by anybody. The only name
appearing on it is l\iary Dailey. And the Department assessed an additional tax for 1934 against Mary Dailey.
Q. What did it assess an additional tax against her for?
A. The tax examiner went by there and found that he' was
doing more business than was covered by the original application. There was a minimum of five-dollar license first assessed by the Commissioner of Revenue. And we assessed
an additional '34 State merchant's license tax of $25.00.
Q. Is that assessed against Mary Dailey?
A. Yes, sir.
By the Court :
Q. Mr. Miller, I notice on one of those licenses there appear some figures down there totaling forty-five seventy-three.
Does that represent purchases or sales for the preceding
year?
page 160 ~ A. The figure 2,342 is total sales made in '34.
That is used as a basis for the 1935 State retail
merchant's license tax.
Q. What are these figures down here, 1,475 audA. I think that is the method of computing the tax. No~
he has added there the State retail merchant's license tax~
and the State tobacco retailerfs Tax, and the fees of· the
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Commissioner of Revenue. All of those total $45.73. And the
'vord ''Cash'' appears by the side there which indicates that
is the explanation of the· amount of cash the man hands to
the Treasurer.
·
By Mr. White (Continued):
Q. Mr. Miller, get the license for 1936. What does the
application show about sales for 1935 Y
A. He simply gave an estimate of the sales made in 1935,
and that figures $2,342.00.
Q. Now, the license for ·1935 were based on sales of 1934,
weren't they?
A. Yes, sir. His merchant's license was that way.
Q. What did he turn in for that year, 1934?
A. $2,342.00, exactly the same figure that was used for
the succeeding year.
Q. What?
A. $2,342.00.
Q. That was supposed to represent the gross sales for the
whole year ofpage 161- ~ A. Gross sales of merchant's business as distinguished from restaurant.
· ··
Q. Is the restaurant license based on purchases 7
A. Yes, ~ir.
Q. What does he show for the 1935 licenses,-what did he
show the amount of }J.is purchases in the restaurant Y ·
A.· $1,000.00.
Q. Now, the subsequent year did he show $500.00 or not Y
A. Yes, sir. He shows $500.00 of purchases in the restaurant business.
Q. Now, were all of those licenses that you have brought
here from the State records issued only to Mary Dailey in
nobody else's name?
.
A. (Speaking to the Court) Should I answer that, Judge Y
Q.. What does the papers showY
A. You mean were they actually delivered to Mary Dailey?
Q. Does it show as a matter of print or writing that they
were issued to her?
A. It says in each one of them ''This license is this day
granted Mary Dailey".
CROSS EXAMINATION.
By Mr. Gordon:
Q. I want to get this :. How many licenses were issued
there at 509 North Ryland Street for the year 19357
A. We have three here, sir.
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Q.

Q~e

of them is a general merchant's license, isn't itf
A. Yes, sir.
~
Q. What did that cover?
A. It is a retail merchant's license tax based on
sales made throughout '35.
Q. Made throughout '35, orA. Based on the year's business. On 1934.
Q. Then there was a restaurant license, too, wasn't there f
A. Yes, sir.
Q. How much was that?
A. That is based on purchases, amounting to $1,000;00 ·
throughout '34.
Q. Then in addition to that a tobacco license, wasn't theref
A. Yes, sir.
Q. How much was thatY
A. That is a flat tax of five dollars regardless of the volume.
Q. The general merchant's wasA. Based upon $2,342.00 of sales throughout '34.
Q. Now, that was based on 1934?
A. Yes, sir.

· ··
page 162

By the Court: This five-dollar tax on tobacco. Is that
scaled anywhere Y
A. It is five dollars regardless of the volume of the business.
Q,. No matter how much or how little f
A. The sales go into the merchant's business where the
tobacco is sold, other than in a restaurant. I don't
page 163 ~ know how it is practical for anybody to compute
the sales that were made in the restaurant business, and the sales that were made in the merchant's business as to the tobacco. But the tobacco tax is not based
on any given volume of sales of tobacco at all. It is a flat
tax for the privilege of retailing tobacco.
By Mr. G9rdon (Continued):
Q. Mr. Miller, under this license here as' drawn, wouldn't
Thomas Dailey or his wife, either one, have the right to
transact this Dailey Confectionery at 509 North Ryland
StreetY
Mr. White: I object.
The Court : Sustained.
Q. If you were to ascertain at any time that this business
was being operated there by Thomas Dailey as the Dailey
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Confectionery, instead of .by the wife, }fary Dailey., as the
Dailey Confectionery, would there be any question made 7 ·
Mr. White! I object to this question, if Your Honor please.
The Court: The obje~tion is overruled.
A. No, sir.
Q. There wouldn't have been any
()f your department 7
A. No, sir.
page ,164

objectio~

on the pa.rt

~

Mr. White: Your Honor sits here to enforce
the laws, and it is not what Mr. Miller or his department may make of them. I don't mean that in any disrespectful way. But the law as written is one thing, and
that is the law that is before this Court now, the law about
the enforcement, not what they may or may not do under
the circumstances. If Your Honor please, Mr. Miller may
be speaking individually,-he may be speaking as any of us
may speak, we wouldn't do anything about it. But the point
involved is a question of authority, and that authority has
to issue from . the sole power of the State, and unless the
soveren does issue that power it is not material what anybody may think about it.
The Court: I ha:ve permitted the question to be answered,
Mr. White. The Court may be confro'nted with it later
on after all the evidence is in, and I will make a final ruling
on it. But for the time being the question and answer is
permitted in the record.
Witness stood aside.
page 165 }

L. A ..MOSES,
a witness introduced in behalf of the plaintiff,
:first being duly sworn, testified as follows:
DIRECT EXAl\UNATION.
By Mr. Gordon:
Q. What are your initials?
. A. L. A. Moses.
.
Q. What is your nationality?
A. Nipponese.
Q. That is, you are a Syrian from ltit. Lebanon?
· A. From the Mt. Lebanon.
Q. Now, I believe you are a cousin of Mr. Dailey 7
A .. Yes, sir.
=
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Q. Did you ever work for him there, Mr. Dailey?
A. Yes, sir.
Q. When was thatf
A. I work for Mr. Dailey from February, 1935, to JulyJ'
1935.
Q. July, 1935?
A. February, 1935, to July, 1935.
By Mr. White:
Q. What part of Julyf
A. I got o~ first of July.

By Mr. Gordon (Continued) :
·
Q. Were you there at any time after that?
page 166 ~ A. Yes. I was over there. I been back over
there December, 1935, and part of January, 1936..
Q. Now, do ·you know how Mr. Dailey kept his account
of sales in this business?
·
A. I seen Mr. Dailey's book in the drawer, but I never
have looked to figure it myself because I didn't have nothing
to do with his book, you know. But I have seen the same
book where he used to keep the book over there. And after
when we close up, you know, night, I have seen him go in
the same book, I seen it myself, every night and put the sales
every da.y in it on the same book. That is as far as I know ..
Q. I show you this book which has been filed as Exhibit No.
3 and ask you whether or not that is the book you saw there
kept by Mr. Dailey? Look at that and see if that is the one?'
A. Yes, sir ; that is the book. Because only thing I know
I know Mr. Dailey's handwriting, you see. This is his )landwriting. This is the same book over there in the drawer.
Q. In what handwriting is this Y
A. This is name of the date on Arabic language.
Q. Day of the week. Those are the days of the week Y
A. Yes. Like Monday, Tuesday, Wednesday, Thursday,.
Friday. That is the way we speak, Arabic language.
Q. Well now, up to July 1, 1935, when you were there, what
kind of a business was he doing?
page 167 ~ A. Well, Mr. Dailey-From February up toJuly, 1935, I used to open the store for Mr. Dailey ·.
myself. After his family moved from upstairs I stayed
upstairs myself. I stop over there myself. And I got up,
open the store for Mr. Dailey myself. Well, before that
time I never work for 1\fr. Dailey, but this time I could see
how he was. doing-, his business is very good. Long as I
stay with Mr. Dailey I never hear him say what the business
waR, good or ·bad, or anything like that. In other ·words,· I
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kept business ·with him. Carry orders myself to the apartment, and had ~ lot of people come to the store and I wait
on them myself~ I stay from six o'clock in the morning
until he close up, until twelve o'clock at night. Of course,
in the middle of the day I leave an hour or two, and I come
back nights to help him, you see.
Q. Tell me, you were back there in December, 1935, weren't
youY
.A.. Yes, sir.
Q. .And January, 19367
.A. Part of January when Mr. Dailey was sick, you see.
He sick this time, you see. .And I went over there and stayed
three weeks, January, 1936.
Q. Tell me what kind of business he was doing then in
December, 1935, compared to what he had done in the first
part of the year Y
page 168

~

l\Ir. White: Is that proper, if Your Honor,
pkMeY
The Court: You are getting mighty close to the opinion
of- the witness. If the witness is unable to give any figures
at all about it I don't think the witness ought to be permitted
to draw his conclusion as to whether the business one month
was a lot better than it was another month, or a lot worse
than it was. It is too remote.
.
Mr. Gordon: All I wanted to show was, he said there
was no complaint about business,-they were busy all the
time, up to July when he left there. Now, I thiri.k it is competent for me to show by this clerk who was there whether
or not the business had fallen off considerably.
The Court: I think it is too remote and getting into the
realm of conjecture too much. The court or the jury doesn't
get much help from a witness saying it was better one month
than it was the other without giving anything defini~e at all.
Q. When you were there during the month of January,December and January, did you see any other book there,
1935 and 1936 Y
A. Did I seeQ. Did you see any other book after this one Y
A. I never seen any book except this book. ·
Q. This is the one you saw Y
A. That is the only one I saw. I saw a little small book
like you put in your pocket, but I never saw any
page 169 ~ one besides this one I saw. That is the only one
I know. I had no business to go in the drawer
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except to put my hand on it when I was looking for something, and I would see that one book.
Q. Did Mr. Dailey in his business while you were there do
much business on orders that he would send out, orders from
the apartment house ()r otherwise?
A. ·Yes, sir. I used to get a whole lot of orders myself.
I rem~piQer very well he was doing a good business, and then
again ·ne· did ·more business over there in the night-time than
he did in the day, delivering orders.
Q. After you were back there in December, how did the
number of orders that you got from outside compare with
those that had been coming in up to July 1st Y
Mr. White: I object to that.
The Court: Objection sustained.
Mr. G.ordon: We except.

Q. Can you form any idea of how many customers came
into the store to the time you. left there in July 7
A. You mean every customer came in the store 'vhile I
was thereT
Q. Yes?
A. It is impossible for anybody to do that. I know all
along he was doing business and busy. I know wouldn't
pass any hour wouldn't have some customers,-somebody
come in, you know. Sometimes in an hour we may have four,
five or six. Sometimes may ha:ve ten or fifteen.
page 170 r But as far as I could see myself when I was
with him, as far as I could see,-of course I have
worked in the confectionery business for some time, and I
always busy. That is as far as I k~ow about it.
Q. Have you ever been in the confectionery business your-·
self?
A. No, sir; not myself. I am in the confectionery business now, but at the same time,-at the time I was with him,
I was not. I didn't have no business myself. I am in the
business now.
Q. How long have you been in the business Y
A. It has been a little over a month and a half.
Q. Ho'v long have you worked in the .confectionery business
at all?
A. I have worked in the confectionery business for different people. I work for some people a year or two. Some
people I work for them three years. The first time I started
working for the confectionery peo:ple I worked with John
Fahed 602 West Grace, 1915, 1916 up to the war ti:r~.e when
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I was called out to go. And I was registered in the camp
at the war time. That is where I was the first time. Second
time I worked for John Simon, 1024 West Main Street. And
I worked for him before he moved to 1024. I worked for him
over there two or three years.
page 171 r Q. When was the last time you worked for
other people in the confectionery business before
you went with Mr. Dailey!
.
A. John Simon, 1024 West Main Street. I was with him
before.
Q. When was that 7
A. 1933.
Q. 19337
A. Yes, sir.
Q. Now, do you know what is the average monthly profit
made in such a business as that Y
Mr. White: I object to that.
The Court: Sustained.
Mr. Gordon: We except.
Q. Was this business you were in before about the same
character of business that you helped Mr. Dailey in Y
A. Wliat I am doing nowY
'Q. Well, what you do now and what you have done before f

Mr. White: I object.
The Court: Sustained.
Mr. Gordon: Exception.
CROSS EXAMINATION.
By Mr. White:
Q. Mr. Moses, what kin are you to Mr. DaileyT You said
you were kin to him Y
page 172} A. Well, Mr. Dailey is my cousin. My father
married Mr. Dailey's father's sister.
Q. And you have ~known him all your life, haven't you, Mr.
Moses?
A. I known him all his life in the Old Country before we
came to this Country. My home and his home were no more
than, I reckon, just probably about half a block,-no further than that.
Q. You all came over together?
A. Yes, sir.
·
Q. Now, you said you worked for Mr. Dailey from January,
I believe, to July, 1935?

138

Supreme Court of .Appeals of Virginia.

A. I didn't say from January. I said from January,! mean February to July. The first of February to July ..
Q. Four months, about Y
A. Three or four months. That I think is right.
Q. What did he pay you f
A. Well, the same time I came to ~Ir.. Dailey I wasn't
working. I didn't have no job. And :M;r. Dailey moved his
family, and because he is kin to me, _he said I could come
up there and stay with him and help him until I could find a
job somewhere else. "You got obligations, you stay here
with me. I can give you board and a. room. And when you
ever need any money, two or three dollars a. week, I will
be glad to give it to you. I am not able to give you no money
in salary at this time.'' And I work for him
page 173 ~ any way because he is kin to me, and I never ask
him to pay. But he gave me three or four dollars a week and board and clothes washing.
Q. What reason, if any, did he assign for not paying you
but two or three dollars a week, working for him f
A. I didn't ask him to pay me. He didn't hire me for no
work. I came over there because ·I was out of work. He
was trying to do me a favor because I was out of a job
myself. I was rooming with somebody else. He said "You
rooming with somebody else and paying them; you out of a
job and you will o've somebody else. I got a house here empty;
you don't have any 'vork, and you came up here and stay
and do what you can in the store, and you eat here and sleep
here and your clothes washed, and if you have need for any
money I can let you }lave it".
Q. While you were there what line in his business 'vas the
most profitable Y
A. The profit he make on the line?
Q. While you were at Mr. Dailey's at 509 North Ryland,
what class of goods did he sell the most ofY
A. He sell the beer, he sell tobacco, he sells sandwiches,
sells Coca-Cola, cigars.
Q. Did he sell more beer than he did anything else 1
A. He sell beer more than anything else, ginger ale, sof~
drinks, in the bottle and at the fountain, delivering it outside;
yes, sir.
page 174 ~ Q. Whose ginger ale did he sell Y
A. Climax ginger ale, Canada Dry, Rock Creek.
Q. They constituted the bulk of his business, did theyf
Did he sell more of that when he did anything else?
A. He sell more beer than anthing ·else.
Q. Now, whom did he get to help him after you left t
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A. The last time, I believe, his children were out of s.chool,

~nd

the children helped him.
_. Q. And while you were there what time would he get down ·.
in the morning?
.
A. vVell, sometimes he came about eight o'clock in the morning; sometimes nine o 'c~ock in the morning when I was by
myself. Because I would stay over there and open the store
myself.
Q. What time did he leave in the evening, around about
six o'clock, Mr. Dailey?
A. -No. He stayed over there until he closed, until 12:00
and sometimes half-past twelve or one o'clock.
By Mr. Gordon:
Q. At nightY
A. Yes, sir.

By Mr. White (Continued):
_
Q. You didn't go back to help him after you left there in
July, 1935!
A. I go back to 'vork over there for him after July, part
of December and part of January, 1936.
Q. You were there in December, 1935, and Janupage 175 ~ ary, 19361 ·
A. Yes, sir.
Q. Was Mr. Dailey sick at that timeY
A. Taken sick about January, 1936.
Q. And how long was he sick?
A. Almost two weeks.
. . Q. And you were the only' party there .in the store?
A. I was myself in the store, his daughter.· I went over
there and opened the store myself; yes, sir.
Q. Well, in December, can you tell the jury how many days
you were there f
A. December?
Q. 1935?.
A. I stayed in December over two weeks and a half over
there every day.
Q. Two weeks and a half every day?
A. Yes, sir.
Q. Was anybody else there but you?
A. Mr. Dailey and his daughter. His daughter not stay
over there all the time, just part of the time. ·
Q. Who took charge of the sales at night while you were
there?
A. Mr. Dailey.
Q. I thought you said he was sick Y
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.A... ~ou mean December Y No. He sick J anuar.y,

1936.

When he sick this time I put the money myself in.
page 176 r the bag, I never counted it. Put it in a bag and ,
the daughter would take it to Mr. Dailey's home
where he stayed, 1819 West Main. I never have counted the
money there myself, you see.
· Q. You neyer did count itt
A. No, sir.
Q. Never put it in the bookY
A. No, sir ; absolutely not.
Q. And there was no record made of it at the storeY
A ..No, I didn't make no record myself.
Q. And that went on for two weeks?
A. It has been on when he was sick for three weeks.
Q. Three weeks Y
A. Yes, sir.
Q. That was in January, 1936?
A. Yes, sir.
. ·Q. You carried the moneyA. His daughter carried the money.
Q. Homef
A. Yes, sir. I put the money myself in the paper bag, and
gave it to her, and she carried the money home.
Q. Was he right sick?
A. Yes. He was right sick for he had the doctor with him,
but I don't know who the doctor was that come there. I have
been over there when he was sick, leave the girl in the store
and leave the boy over there and visit him once or twice
when he was sick there in the house.
Q. But you took charge of the money at night Y
page 177 ~ A. I take care of the business. Whatever money
I get that day I take it out and put it in the
bag- and deliver it to the girl, when she is there, and her
brother, and they carried it to his home. But how much
it is I don't know. I never counted it myself, because the oruy
thing I took care of was sales, and ordered outside.
Q. Who did the billing while you were there f
A. The billingT Well, this time ~Ir. Dailey was sick he
gave it to the girl on a card and when she came to the store
he would tell her to buy this and buy that. And when the
girl go home : ''Daddy, we need this, cigarettes, tobacco, and
this.'' And he would say, ''All right, buy this from Mr.
so-and-so. You know who buy the cigars from". Put the
order down, and delivered it to me.
Q. What was the name of that young lady¥
A. Rose.
Q. Rose!
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A. Yes, sir; Dailey.
Q . .About how old is she7
A. I don't know.
Q. Did you and the young lady have charge of the business during the time he was sick~
.A.. Yes, sir. .And his boy part of the time, too.
Q. What time did his boy come there!
.A.. Sometimes after 12 :00 and stay until 12 :00 at night,
.and sometimes stay to four or :five.
Q. Did you have a right good business during
page 178} that time!·
A. No, sir. This time, December and January, .
we never saw the business going so before. It wasn't going
like it was; never seen the business going like I have seen
1935, February, March apd April,-no, sir._
Q. It was right cold in January, 1936, wasn't itt
A. Well, right cold February, 1935, as far as I know. I
~tayed over there all of February, this cold weather. It
is cold, it is true, December, too.
l3y Mr. Gordon:
Q. I understood that when you were back there in December and JanuaryA. Yes, sir.
Q. -the business wasn't anything like as good as it had
been before when you were there!
A. No, sir ; no, sir..
l3y Mr. White (Continued):
Q. Mr. Moses, was anything ever said to you at any time by
Mr. Dailey or his wife about how much money you took in
each dayY
A. No, sir. They never asked me and I never asked them,
no, sir. Even when I was in the store myself after I closed'
the store up I never looked in the machine to see how much
it was or anything like that. Only thing I take the money
out and put it in the bag. Don't know how much it is. Gave
it to the girl and she carried it home.
page 179 } Q. Did the machine record the total sales 7
A. The machine is like you see the ordinary
register, where you see on top the amount of the sale. When
you fix that machine every morning, you see, you set it even.
That is the order.
Q. Here is what I mean: At the close of business, when
you close business at nightA. Yes, sir.
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Q. -if you sold $50.00 worth during the day, would the
machine register the $50.00?
A. Yes, sir.
·
Q. Your machine would do that?
A. Yes, sir. As far as I knew, register sale every day..
Q. All the money that went through the machinet
A. Yes, sir.
Q. During the day's. sales~
.A. Yes, sir.
Q.· And that would register the total for that day~
A. Yes, sir. I took the money out of the machine and
put it in the bag and gave it ta the girl and she carried it
home.
Q. "There would be the amounts shown by the cash register
for those sales while you were there~
A. They be still in the machine.
Q·. They would Y
A .. Sure. If you never fixed it every night it
page 180 ~ would say that amount over there. You can set
the machine every night. If you never change it
every night it stays on from one day to another.
Q. Mr. 1\tioses, there is no mistake on your part a.bout this
cash register totaling· up and registering the amount of the
sales of the :rponey that was put in the machine that day,.
you understand 1
A. No, I didn't understand that.
Q. If you sold $25.00 worth on Monday while you werethere the money was put in the register? ·
A. Yes, sir.
Q. And when yon took it out at night it would register
$25.00' in the machineY
A. Yes, sir. That list, or place in the cash register would
stir] show the $25.00 until you turned it back. If you left it
just like it is, it would be from one day to another, probably
a year like that. Nobody can't change it except the man
. who put the latch on it. It wasn't my business to change it.
If it was yours yon could.
Q. This machine you had there was working, was it Y
A. Yes, sir. It was worldng when I was over there. When
he took the machine I saw him look in the machine. Saw
him open the machine and look in the machine and turn
the machine after he opened it, after taking the money out,,
turned the machine on top,-I think set the rnapage 181 ~ chine by the next day, when you are going to start,.
you know,-for another sale.
Q. And when he took that out that would leave the amount
he had taken ont registered in the machine, wouldn't itY
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·· A. Suppose yon let me say,-here is the machine· (Indi~
eating with hands). Well, I am going to close up at 12 :00.
I take that ·money off the machine. I count it. Well, I turn
that machine, set it for another day. There is nothing on the
list again until you make another sale. You do that every
d'ay. That is as far as I know.
· Q. Is there something in the machine that shows the amount
that you took out, the sales for the dayt
A. Well, that machine on top, you see, when just like you
just have five cents for tobacco, you can see this from the
outside. But it all adds up inside how much you take in that
day. You can lift the top up and it will show. That machine take in $15.00 you can see it.
Q. Would those amounts be in the register, now?
A. Yes. Oh, yes, just like you put something on the typewriter, you see, and that amount shows on top of there.
That machine shows the sale, how much was sold that day.
Q. Do you know where that machine is now, that cash
register?
.
A. I think he still has it .. I think he moved it from the
store where he moved from to 420.
Q. Does Mr. Dailey still own this cash register Y
page 182 ~ A. I don't know whether the machine belongs
to him or not, but I lmow he had the machine
there. And I think the last time I was at 420 I saw it,I saw the same machine there.
Q. You don't know where it is now?
A. No, sir; I don't know. But I have· been in his place
420 before he closed.
Q. Were you paid anything during the time yon stayed
there in January, 1936?
A. Did he pay me anything?
Q. Yes, during December, 1935, and January, 1936? .
A. I never asked him for anything this time, when I was
over there with him there the last time.
RE-DIRECT EXAMINATION.
Bv Mr. Gordon:
·q. Why didn't ·you ask him for anything?
A. Why I didn't ask him f Because this time my cousin was
sick and his business fall off and I didn't ask him for nothing. I wa.s over there helping him myself, you see. When
I was working this time I had a few dollars myself, and I
had to put it in the store just to help him myself.
Q. Just consider this a cash register (Indicating) ?
A. Yes, sir. If you make a sale, you see, yon got to press
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on thi$, what you call this· trick over there,-press it on down.
Then on the top is a little card that comes up
page 183 r and you drop the money in there .. That money
.:• ~goes through the machine, and I got this on top
showing that.
.
Q. And when you start from nothing in the machine and
put in :five cents, that registers five cents on the inside on
the dial of the machine Y
· .A. Yes, sir.
Q. Then when you make another sale for ten cents, that
registers inside fifteen cents, isn't that right Y
A. Yes, sir.
Q. And so on for each sale you make there is. a dial inside that register that gives the total amount that you have
taken inY
A. Total. When you show that, look in there on the dial,
you can see the total for that day.
· Q. Then when you open up the machine at night you find
out on this ·dial what the total sales for the day have been,
don't youY
A. Yes, sir; you can see ,that. But I never have opened
the machine myself. But I know the machine works that
way.
Q. Then if you are operating the machine by the dayA. Yes, sir.
Q. -you clear that daily, don't you, so as to make out
each day's sales Y
A. That is right.
Q. And then that is ready for to start the next day Y
. A. Yes, sir.
Q. It isY
page 184 } A. Yes, sir.
Witness stood aside.

J. W. CHAMBLEE,
a witness introduced in behalf of the plaintiff,
first being duly sworn, testified as follows :
page 185 }

DIRECT EXAMINATION.
By Mr. Page:'
Q. You are Mr. J. W. Chamblee¥

A. Yes, sir.
Q. You have been sworn, haven't you Y
A. Yes, sir.
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Q. You occupied the premises at1039 West Grace,-you do
occupy them now 1
A. Yes, sir.
Q. Is that on the same lot as 509 Ryland Street the place
that Mr. Dailey formerly occupied Y
A. Let's see. There is an alley between.
Q. There is just a short alley, jNst between the buildings 7
A. No, the alley goes from Ryland to Harrison Street.
Q. To Harrison StreetY
A. Yes, sir. It runs all the way through.
Q. It is on the same block, is it not!
A. I don't know about that.
Mr. White: If Your Honor, please. It couldn't be if it
is separated by an alley.
I

page 186

~

Q. There is a public alley beyond the place between Dailey's place and Gresham Court Apart.ments, is there not, a large public alley ther~ Y
A. Oh, I am wrong. The alley is on the other side of
Dailey's. The alley is on the other side of Dailey's.
Q. When did you lease those premises'Y
A. Let's see. I have my lease here. This· deed of lease
was made this 19th day of July, 1935.
, ·
Q. Now, that is the date of your lease, Mr. Chamblee. Was
that actually executed on the 19th of J uly,-I mean, was
it signed and acknowledged Y
A. Yes. I think that is the date that it was executed.
Q. Your lease is for a term of six years Y
A. Yes, sir.
Q. At a rental of how much a month 7
A. Well, it varies. I· have two years at a certain figure,
then two more years, and then two more years. It varies,
advances, each two years.
Q. At a different rent7
A. Yes.
Q. When did you move into those premises Y
A. I mo"Ved in there the first of November.
Q. What year Y
A. 1935.
Q. You rented iffor a drug store, did you notY
A. Rented it for a drug store.
Q. In addition to your drug business what
page 187 } other business do you carry on there 7
A. Well, we carry the usual line that drug
stores carry.
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Q. I-Iow many different licenses do you have to take out to
conduct your business there 1
A. Well, I will have to take inventory on that. We have
our regular drug store license. We have a narcotic license~
We have wine, beer, tobacco, and soda fountain ..
Q. Have a merchant's license for that!
. A. Yes.
,
Q. Have a tobacco license¥
A. Yes.
· Q. And you sell sandwiches and cakes and pies. Do you
have a restaurant license, too Y
A. I believe I have a restaurant license .
. Q. You have a drug store license and a restaurant license?
A. Yes, sir.
Q. Tobacco license. And you have to get a soft drink
license?
A. I think that must come under some of the others. I
really don't know so much about my licenses as I should.
I have a bookkeeper who looks after those things. But I
don't think I have a regular soda fountain license. I may
have. I am not sure.
Q. All of these products that you sell you advertise quite
extensively, .don't you Y You have signs on your ·,vindows
there, tobacco, cigars, soda,-you have a window with the
words ''Soda'' right over the top, haven't you,-don't your
sign carry that Y
page 188 ~ A. Yes. I believe my sign says ''Drugs, Soda''~
We used to advertise drugs and take it for
granted they realized other things were sold there.
Q. Drug stores sell sodas on the side f
A. Yes, sir.
Q. And then a smaller sign on the cigars, cigarette and
candy?
·
A. Yes.
Q. In other words, you carry a general line of confections,.
do you not?
A. Well, I don't know what that implies.
Q. Well, you have named a good many of them. You carry
candies?
A. Yes, sir.
Q.

Pies~

·A. Yes.
Q. Ice cream?
A. Yes.
Q. Run your soda fountain f
A. Yes.

~
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Q. And you carry the same lines that are usually carried
by drug stores of that nature?
A. Yes, I guess so.
Q. Now, Mr. Chamblee, your lease. says that you shall not
use these premises for any other pur;eoses other than those
which are specified, that is, a drug store. Was
page 189 ~ there any objection on the part of Mr. Krikorian
that you should not sell confectioneries 7
Mr. White: We object to that question. I think, if Your
Honor, please, Mr. Krikorian certainly had a right to rent
his property for a drug store, for drug store purposes only.
You couldn't by any possible means make a drug store a
confectionery store. Even though they carry some of the same
things, one is not the other. After he made the lease with
Mr. Chamblee, or the Chamblee Brothers, he had nothing
to do with it if he made a lawful lease. They were the judges
then of what they would sell in there. And if anybody else
wanted to complain about it, had a right to complain, they
· · · ·· ·
would have to be the persons.
The Court: The objection is overruled.
Mr. White: Exception. I insist on that objection.
The Court : (Speaking to the Jury) You gentlemen go
out for just a moment.
Jury out.
The Court: I am going to permit the evidence to go in.
Mr. White: Let me raise this other question about it.
page 190

~

Jury out.

The Court: The objection of counsel for the defendant
is overruled. The e·vidence so far before the Court is that
"Drug store purposes" carry with them the sale of confectionery goods throughout the State of Virginia.
Bring the jury in.
Jury in.
Q. (The question was read from stenog·rapher's notes to
the witness.)
A. Well, there was no question. I don't think there was
any discussion. I rented it for a drug store; and there
didn't seem to be any further discussion. The lease was
drawn up.
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By Mr. Page (Continued):
Q. Did you understand the question, Mr. Chamblee f Did
he ever object in any way to your "selling confections in your
drug ..store, under your lease Y
,
Aor..~o .. There was no discussion about anything like that.
Q.- Was there ever any objection on his partY
A. No, no objection.
Q. When did the former tenants leave those premises at
1039 West GraceY
A. They moved out, I think, about the first, or some time·
the early part of September, I think.
page, ·191 ~ Q. September, 1935 Y
A. Yes.
Q. And the construction work necessary to change that
building into a store was not commenced until some time in
September, is that correct!
·
A. Yes.
The Court: What had that building been before Y
Mr. Page : A residence.
Mr. Gordon: ::1\'Ir. Chamblee will doubtless want his lease
back. Would you object to us putting in this as a copy?
Mr. White : No. This seems to be an exact copy.
· Mr. Gordon: All right, we would like to have that filed.
Note:

(Marked and filed as Exhibit No. 9.)
CROSS EXAMINATION.

·By Mr. White:
Q. Mr. Chamblee, about what per cent of profit is there in
the cigars and cig·arettes Y Any Y
A. Cigars and cigarettes, _to be exact, we buy them in ·
20,000 lots, and they cost us $1.11.
Q. What do you sell them forT
·· · A. Two for a quarter.
Q. How much profit would that give you Y
A. Well, I don't know what per cent that is. You see,
tobacco does not carry much profit.
page 192 ~ By Mr. Gordon:
·
Q. You pay $1.11 for how many!
A. A carton, ten packages.
By Mr. White (Continued):
Q. If you paid $1.11 for a carton, how much do you get for
that carton Y
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A. $1.25.
Q. That would be 15c on a dollar, wouldn't it1 you would
make?
A. 14c.
Q. Isn't that less than ten per cent gross 7
Mr. Gordon: That isn't what I make it.

Q. How much is it 7 What do you make on cigars t
A. They vary. I think they run about 88c to a dollar,
:and they sell for $1.25,-that is, say they came in twenty:fives. Cigars would cost us about $1.86 or $1.88, ~nd sell
them for $2.50.
Q. Any pro.fit in ice cream when you deal it out,-dip
it out!
A. It is hard to figure ice cream. It is hard to know just
what you do, because you lose so much bulk in ice cream
where you pack it, and most of the ice cream is that you
sell in loose bulk.
B.y Mr. Page:
Q. What did you say about ice cream?
A. Well, I said it is a lot of bulk lost in your
ice cream. Say if we buy five gallons of ice
eream, when we sell it it isn't but four by the time you pack
It. The volume of shrinl{age will make about 20 per cent
shrinkage in ice cream. And it has always been a question
of how much money we make on ice cream. Now, I have
weighed ice cream. That is the way I determine the profit.
And where I will buy five gallons of ice cream I will weigh
it, and then I sell it by weight and see how much I am getting
out of five gallons. You will lose about 20 per cent volume
in selling ice cream.

page 193 }

By Mr. Gordon:
Q. That is by theA. Where you repack it the way we do.
Q. Does that apply also to the little cones t
A. Sometimes give them a large cone, and sometimes· a
small cone, you see.
The Court: Let Mr. White complete his examination of
the witness.

By Mr. White: (Continued)
Q. Now, you told the jury about the situation in regard to
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tobacco, and now you have just told them about the ice cream..
What kind of candy do you carry, "\Vhitman's¥
A. We carry that, yes, and then we carry thepage 194 ~ :five-cent bars, penny bars. In our Whitman candy
we pay one dollar for that, ·and sell it for $1.50..
There is an unusual margin on that.
Q. Mr. Chamblee, I hate to ask you this question, but it
becomes necessary: Can you tell the jury whether or not
you as a partner at 1039 West Grace Street m-ade or lost
money for the first three months of business there Y
Mr. Gordon: I object.
The Court: On what g-rounds 1
Mr. Gordon: Simply because 'vhat he did in his business,.
there might have been a hundred circumstances why he
couldn't make money for the first three months and why this
man Dailey could make it, or· lose it. He is asking about
somebody else's business when the case here is about Dailey'sbusiness. And I don't see that that question has any bearing on this case.
The Court: Objection sustained.
Mr. White: Does Your Ifonor sustain the objection f
The Court: Yes.
Mr. White: If. Your Honor, please. Doesn't the question
become relevant because they claim that because of Mr~
Chamblee's business there he lost his business. That is what
their claim is: Mr. Chamblee took away all their business.
The Court: But I do not know whether Mr:.
page 195 ~ Chamblee run his store on a different basis, what
his overhead was, what the help is, and what the.
various other different things are that affect the profits or
losses. It is too remote.

Q. Will you tell the jury what was your principal line oi
business for the first three months? What did you sell themost of?
A. Well, the first six months of our business came out of
old territory where we moved from, up to and in this old
territory in the twenty-two hundred block. Our drug business is very much divided,-that is, we don't run much sys;..
tern in dividing the different lines. We don't put magazines
and things of that nature in one cash register, we put it ali
together and it is rather hard to separate.
Mr. Gordon: We object to the continuation of this line of'
examination.
The Court: Objection sustained.
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Mr. White: They brought Mr. Chamblee here and put him
on the stand to show what f What did they bring him here
for?
·
Mr. Gordon: You have asked me a question. Let me answer it. We brought him here to identify this lease, ·and
to testify to those things about which we examined him. We
did not go into this line of examination at all. When you did
you made him your witness.
page 196

~

Q. Where did the major portion· of your customers come from for the first three months, Mr.

Chamblee?
Mr. Gordon: May it please Your Honor. Is that relevant to this inquiry?
J\IIr. White: I assume that it is.
The Court: I don't think that it is. It is too much in the
realm of speculation.
Mr. White: I have taken the first three months because I
think the inquiry is limited to that. I don't think there is
anything beyond that. It certainly does seem to me this man
is alleged to have destroyed a business by competition, and
that being true we would have a rig·ht to show his customers
~arne from outside of this territory. That is all I am asking
to see if he can tell us. I think we are entitled to know this.
The Court: Has he stated where he was in business befpre?
.
· Mr. White: No, sir; he has not.
Q~

Where did you have your business before you moved to

1039 West GraceY
A. I was at 2225 Hano:ve.r Avenue.
Q. Now, when you moved from Hanover Avenue down to

Grace Street, did you bring along most of your customers
with you?
page 197 ~

Mr. Gordon: Objection.
The Court : Overruled.
J\IIr. Gordon: Exception.

A. We brought along the better part of our business.

By the Court:
· Q. What did you move fort
A. From 2225.
Q. Why did you move from up there to get down at this
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p~ace if you were realizing business from your customers up
there, or were you Y
A. Well, the lease was unsatisfactory up there. That was
the chief reason we moved.
Q. The trade you had up there which you say you brought
with you,-has that stuck with you or not Y
A. Yes, sir; that is still with us.
Q. Did you get new customers from down in the new district?
A. Yes, sir.
.
· Q. When did you start getting new ones Y
A. Well, we started from the first.
Q. So you got them from both places, from where you
moved and from your new territory, too?
A. Yes, sir.

By Mr. White: (Continued)
Q. How did you happen to find out about 1039 West Grace
Street being for rent Y
·A. Wellpage 198 ~

Mr. Gordon: I object to that.
The Court: What is the purpose .of this, Mr.

White?
Mr. White: Leading up to the making of this lease.
· ·The Court: All right.
A. The .first mention of this lease was, I think, about the
summer of 1934, when Mr. Ritchie asked me if I wanted another drug store. I asked him what location he had in view.
And he told me 1039 West Grace Street. I told him I didn't
think that I would be interested in the location. And about
a year later, about the summer' of 1935, he mentioned it to
me again. And that was when my lease ran out and I was
supposed to give· 90 days' notice. My lease ran out on August 31st, 1935. And that was when I began to make my
lease, or to talk over making my lease, was in the summer
of 1935.
Q. When you were talking about his lease didn't you de,
mand certain repairs should be made Y
·
A. Alterations had to be made in 1039 West Grace Street
before you could rent it for a drug store.
Mr. White: I should like to introduce this (showing counsel drawing)..
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Q. Is that a blueprint of the alterations that should be made
up there?
A. Yes, sir ; I think so.
Q. What is the date of that t
page 199 } ~ July 6, 1935.
Mr. White: We introduce this, if Your Honor, please, for
the purpose of showing when he started the alterations.

Q. Weren't there bluepr-ints made for the alterations you
were going to have made at 1039?
-A. Yes, that is the same plan.
Mr. White: (Speaking to the jury) I want you to look at
this, gentlemen, for the purpose of identifying that date. ·
Mr. Gordon: We will admit it is July 6th.

Q. How long had you and Mr. Krikorian, or Mr. Krikorian's agent, been dealing on 1039 West Grace Street be·~
fore those prints were drawn up 7
Mr. Gordon: I object.
The Court: What is the materiality of when this man
started into negotiations to rent this place!
Mr. White: I am going to show the rest of it. As I told
the Court and jury in my opening statement, this man specifically reserved the right to rent this place for a drug
store.
The Court: All right. For that reason I will permit it.
Q. Mr. Chamblee, were these drawings shown you down at
Laburnum's, or did Mr. Ritchie show them to you?
A. Well, we first went out to Mr. l{rikorian's
page 200 ~ and then went down to,--Let 's see. First went
·
out to Mr. Krikorian's, I believe. And later to
Laburnum's.
Q. Well now, at the time you went out to Krikorian's, had
the plans been drawn,-these plans 1
A. I don't know whether they were or not.
Q. Can you tell about how long you all were negotiating
before you actually executed the lease Y
A. Well now, I couldn't tell you that. He first mentioned
it in the summer of 1934. It must have been before June
1st as that is when I had to serve notice that I would give
up my old location.
·
Q. So you know by that it was before June 1st that you
were negotiating with Krikorian's agent?
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A. Yes, sir.
Q. For this place!
A. Yes, sir.
Q. Now, the lease stipulates that he was to spend about
$8,000.00 up there in repairs. Were those alterations and repairs made!
A. Yes.
Q. Did Mr. Dailey ever make any complaint to you or any
of your employees about what you all sold at 1039 West
Grace Streett
A. No.
Q. Never made any complaint f
A. Not to my knowing.
page 201 }

RE-DIRECT EXAMINATION.

By Mr. Page:
Q. Mr. Chamblee, is it not a fact that you have, or are interested in, a drug store known as the Stuart Circle on the
corner of Lombardy and Park Avenue 1
A. Yes, sir.
Q. Chamblee Brothers?
A. That is right.
Q. How long· have you been operating that Y
A. A little over four years.
Q. Well, then, you said you had one location on Hanover-,.
and then you had this location at Lombardy and Park?
A. Yes.
Q. When you took oyer 1039 West GraceY
A. Yes.
Q. That is almost in the same neighborhood, isn't itr
A. It is about three or four blocks.
Q. Just about three blocks, isn't it?
A. Yes.
Q. From the corner of Ryland and Grace to the corner of'
Lombardy and Park¥
A. Yes.
Q. And you had been in that neighborhood and in the Stuart
Circle place for four years?
A. Yes.
Q. Mr. White asked you about the prices of
page 202 } some of these products ~hat were being sold, con-,
fections. Ho·w about the products of the soda
fountain, say Coca-Cola. When you buy it in large quantities, say by the barrel, what would you say the profit was
on that? Have you figured it out!
A. No.
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· Q. I am speaking of the gross profit onMr. White: There is no evidence in the case, if Your
Honor, please, that the other man sold Coca-Cola, as far as
I remember.
Mr. Gordon: · Oh, yes he did~
The Court: What is the question?
.
1\tir. Page: I asked him about the profit on Coca-Cola.
The Court: Objection overruled.
Mr. White: I think it ought to be confined to this store
for a specific time.
By Mr. Gorqon:
Q. November 1, 1935 ~
.
A. You mean how much profit we make on each glass 7
By Mr. Page: (Continued)
Q. What percentage do you make on a barrel of Coca-Cola
at your fountairi,-what does the Coca-Cola syrup cost you Y
A. Let's see. It cost about $1.75 a gallon.
Q. Now~ it sells for five cents a glassY
page 203 ~ A. Yes.
Q. How many glasses can you get out of a galIon?
l\£r. White: We object to that, if Your Honor please, because he never even showed by l\£r. Dailey that he sold CocaCola, if I remember correctly, by the glass, or that he ever
··
bought syrup.
Mr. Gordon : We certainly will show it if we haven't.
The Court : I thought he testified to selling Coca-Cola.
A Juror: Got it from Cliff Weil.
The Court: So the question and answer will be permitted.
Q. All right?
A. Make about 100 Coca-Colas. You are supposed to give
an ounce. That is 128 ounces, but where you don't have a
pump that measures it, it varies.
Q. You can get 128 glasses out of it with the pump?
A. It is possible. You can, get more or less, just depending on- how much you give in each drink.
' Q. And you pay about $1.75 a gallon for it?
A. Yes.
Q. You say there is a shrinkage of about a gallon in :fi:~e
gallons of ice creamY
A. Yes.

156

Supreme Court of Appeals of Virginia

Q. About how many cones you get out of a gallon, or five
gallonsY
page.-204 ~ A. Well, our cone business isn't the way we
sell most of our ice cream. It is in bulk.
Qi ·It is your bulkY
A. Yes. Your cones do not amount to much. Most of it
is sold in pints and quarts, where we send it out. I couldn't
tell you how many cones we could get out of a gallon.
Q. What is your gross percentage per gallon on ice creamY
A. I would say about 20 per cent. Not over 25 per cent.
Q. Well, how about ginger ale at the fountain, root beer,
such things as that. They run the same as Coca-Cola?
A. They run about the same as Coca-Cola. You have your
glasses to take into consideration, and you have your carbonated water. And of course in the soda fountain you have
your investment.
·
.
Q. What would be about your average profit on tobaccos Y
A. I don't g·uess it would mean over 15 per cent.
Q. Competition is right close between the· drug stores on
tobaccoY
A. You can buy cigarettes cheaper than we can. And for
that reason we can't make much margin on them.
Q. According to your calculations then you make about
180 per cent gross profit on a gallon of Coca-Cola syrupY
A. If you figure only your Coca-Cola,-don 't figure your
glasses or your carbonated water or your straws.
Q. And you say about the same profit on ginger ale and root
beerY
page 205 ~ A. :hiaybe Coca-Cola is a little higher than the
ginger ale, but I don't sell much ginger ale. Very
little ginger ale and root beer sold.
Q. You sell a good deal of ginger ale in bottles, don't you 1
A. Yes. You sell lots in the bottles.

RE-CROSS EXAMINATION.
tJy. Mr. White:
Q. I want to ask you this, Mr. Chamblee: Do you know
anything about the business Mr. Dailey's wife did in the
rear of your place Y
A. No.
Q. You know anything about them at allY
A. Well, I Q. Do you know anything about the people in 509 North·
Ryland Street,-or the people who were in there Y
A. I just knew them.
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Q. You know nothing whatsoever about the nature, kind
()r character or amount of business i;hey did 7
A. No. I don't know what business he did. How much
business.
Q. Nqw, in this soda water business you speak of, or fountain business, better-- in the summertime than it is in the
winterY
A. Yes. It is better in the summertime.
page 206 } Q. What is the difference in the percentage of
business in the winter and summerY
A. I would say in the summer months our business maybe
runs 20 per cent better than it does in the winter months.
l3y Mr. Gordon:
Q. You knew the character of business Mr. Dailey was doing, didn't you, but that you didn't lmow · the amount? You
knew what kind of business he was conducting!
A. Yes.
By Mr. White:
Q. Were you ever in his store in your life f
A. No.
Q. How do you know what he was doing Y
A. I don't know. I just have passed by. I knew he ran a
eonfectionery, but I never went into his store.
Q. You don't consider a drug store a confectionery, do you
'
Mr. Chamblee!

A. IMr. Gordon: I object.
Mr. White : I asked him if he considered a drug store a
confectionery store.
Mr. Gordon: I don't think that is a proper question, Your
Honor.
The Court: I think that is calling for his conclusion. You
may ask what they do in a drug store, and what
page 207 ~ they do in a confectionery store. But the question you asked calls for a conclusion of the witness.
Mr. White: I still insist it is a question for the Court to
decide.
The Court: Objection sustained.
Witness stood aside.
page 208 ~

Mr. White: If Your Honor, ·please. I would
like to ask Mr. Dailey just one other question.
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THOMAS DAILEY~
being' recalled for further cross examination, testifie-d as- follows:
CROSS EXAMINATION.
By }Ir. White:
Q. If you bought any Coca-Cola syrup from Cliff W eil how
much did you buy for the month of October, 1935!
A. I don't buy it in small amounts. Sometimes I get 42
gallons, and sometimes 52 gallons to the keg.
Q. And you bought the last _one from Cliff Weil!
A. Yes, sir.
Witness stood aside.
The Court: Gentlemen of the jury, we are going to adjourn until 10 :00 A. M. tomorrow morning. In the meantime do not talk to anyone or allow anyone to talk to you
about this case.
page 209

~

December 22, 1936. 10:00 A. M.

· Court convened pursuant to adjournment on yesterday..
)IIISS ROSE DAILEY,
a witness introduced on behalf of the plaintiff, being first

duly sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. Gordon:
Q. Your name is Rose Dailey?
A. 1res, sir.
·
Q. Talk so those gentlemen can hear yon.· How old areyonf
A. Fifteen.
Q. Who is your father?
A. Mr. Thomas Dailey.
Q. The plaintiff here in this case?
A. Yes, sir.
Q. Did you ever h'elp your father in his business at 50g
North Ryland?
Mr. White: I object to the question on the ground thatwe will have to raise it after a while-I didn't want to do it
now-that the record in this case shows that Thomas Dailey
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did not conduct any business, lawful business, at 509 North
Ryland.
· The Court: Objection overruled.
~

Q. I ask you did you ever help him there· in
his business.
·
A. I was there all the time except a few hours at night.
Q. Do you know how your father kept an account of his
sales in the business? ·
A. Yes. He had a book and at the end of the day when he
closed he would open his cash drawer and look at it and he
would ta~e the figures out of the dial and put them in his
book. It registered the sales through the day.
Q. Did he keep any paper slip in the machine?
ll. ~o, sir.
·
Q. He read the figures from the dial Y
A. From the dial.
Q. Now, how often did you see that bookY
A. Why, I saw it every morning.
Q. Please look at this book and see whether it is the book
that he kept those accounts of sales in.
A. Yes, sir.
page 210

Mr. Gordon:

I show her ·Exhibit No. 3.

Q. After the Chamblees opened business at the corner1029, wasn't it, or 39? 1039 West Grace, did your father continue to keep an account of sales 7
A. Yes, sir, only he kept it in a different book, a new one.
Q. He kept it in a new bookY
A. Yes, sir.
page 211 ~ Q. Did you see that book from time to time or
not?
A. Yes, sir, I did.
Q. Do you know whether or not he did the same way after
that in the new book that he had done in the old one T
A. No, sir. After the first of November he kept them by
the month.
Q. By the month T
A. Yes, sir.
· Q. Now, did you see that book too?
A. Yes, sir.
Q. What kind of book was that?
A. It was a green book, but it was-it was a new book.
{That is the one indicating.)
Q. Now, I show you Exhibit No. 4 and ask you whether
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tha~

is th~ book that he kept after November 1st.
A. That's right. Yes, that's right.
Q. After November 1st how did· he get the figures on this
Exhibit No. 4, this new bookY
A. The number-sales, you mean Y
Q. Yes.
A. The s~~way he did the other.
Q. He did.

.

page 212}

CROSS EXAMINATION.

By Mr. White:·
Q. Young lady, when were you fifteen years of agef
A. April 2nd, 1935-1936.
Q. Did you say you stayed there each day with your
father!
A. Ever since I was eleven years old.
Q. Every dayY
A. Yes, sir.
Q. And until how lateY
A. Until about nine or ten o'clock at night.
Q. Your father would stay there after you had gone, of
course?
A. He was there when I was there' and after I was gone
too.
Q. What time did you go to work Y
A. From seven in the morning.
Q. Did you live over the storeY
A. Yes, sir.
Q. When did you move from over the storeY
A. November, 1935.
Q. So that you were accustomed-you were there every
day since the time you were eleven years oldY
A. That's right.
Q. Didn't you g~ to school Y
·
A. Yes, I went to school, butpage 213 } Q. What school did you attend Y
. A. The Sacred Heart Cathedral.
Q. What years were you there?
A. I was there since I was six years old.
Q. Go there now Y
A. No.
Q. When did you stop?
A. I stopped when I was thirteen years old.
Q. Thirteen yP.ars old?
A. I wasn't thirteen; I was just-
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Q. What school hours did the Sacred Heart School-Y
A. From nine in the morning until three in the evening.

Q. ·When did you start attending school¥
A. When I was six years old.
Q. And yon went there until yon were thirteen!
A. That's right.
.
Q. By the way, do you know who made those figures in the
book there7
A. Well, the green book- .
Q. Wait a minute. Do you know who made them 7
A. Yes.
Q. Were you present when they were made f
A. Yes. Not all the tiine.
.
Q. Yon were not present all of the time 7
A. No, I was not.
page 214 r Q. Well, now, just wait a minute. What times
we.re. you present 7
A. I cannot remember that.
Q. Well, then, why did you tell the jury that you know
they were made when yon didn't see them made?
A. I know my brother's handwriting from my daddy's.
Q. Well, yon didn't tell the jury that 1
A. Well·
Q. Yon were not present when all the :figures were put
down and you do not know where they came from or how they
got there, do you 7
.
A. The only way I know is in his hand, my father's handwriting, or I seen them written.
Q. Is that your father's handwriting or your brother's .
handwriting?
A. In the green book the days of the month are my brother's handwriting and the figure, the sale on the days, is my
father's.
Q. Only familiar with your father's handwriting and all
yon know about it is it is in your father's handwriting7
A. I have seen them writing in them before. Nobody else
knows anything about it because my daddy closes the store..
Q. You were not there when he closed it all the time 7
·
A. No, I couldn't say that.
Mr. White: I didn't think you did.
page 215 } By Mr. Gordon:
·
Q. Yon didn't see him make the :figures all the
timet
·
A. No.
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By ~Ir. White:
Q. Now, can you tell the jury, lVIiss Dailey, when and where·
you did see your father make any figures in that book?
·
A. I have told you I don't remember exactly the dates,
but I have seen him writing in the book.
Q. But at the time you didn't pay any attention to what
your father was writing in there, did you Y
A. Yes, I know what my father was writing in there because I seen the book often.
Q. And you have seen the book and you looked at the book
before you came here to testify, didn't you Y
A. I seen the book during the time we had a business at
509 North Ryland, and after, too.
·
Q. And you have seen it since this suit was brought?
A. No. I might have seen it at the lawyer's office, at the
desk, but I never looked through it.
Q. When you were at your lawyer's office did they have
·
the book down there Y
A. I have onlv been there one time and I didn't noticeQ. Didn't you.. just say you saw it down there f
A. Yes, I did.
Q. ·No,v, let me see if we understand each
_ page 216 ~ other: All that you know about this book in which
your father wrote is that you were a.ble to recognize your father's writing: is that right?
· A. Yes.
Q. All right. Now, about the other book: All that you
know about that one is that you were able to re'cognize your
brother's handwriting or your brother's figures?
Mr. G~rdon: I object, may it please Your Honor, to that,
because she didn't say any such thing. She said tha.t the
names of the days were in her brother's handwriting and the.
figures in her father's. She said that distinctly.
The Court: Objection overruled.
1\!Ir. Gordon: We note an exception.
Note: Question read to the witness.
A. J\1y brother never wrote any figures in either book.
Q. Who did write them T
A. lVIy father kept the figures.
Q. Well, if I remember correctly, Miss Dailey-my memory
is not very good, but if I remember correctly your father
said tha.t his son made th~se figures.
A. l\Iy father meant that his son wrote these (indicat-

.

.
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ing), and he wrote those things. Nobody else ever saw that
book during the 'vhole time he was in business.
Q. Let's see. You said your brother· wrote the
· ·
page 217 ~ days of the week?
A. Because my father didn't want him to write
that. He kept it in his book in Syrian.
Q. Just let me ask you a question: You said your·brother
wrote the days of the week? ·
A. That's· right. No, he· ~rote this, too (indicating). But
these .figures here are by my father.
Q. And your brother wrote these!
A. Yes.
Q. And who wrote those?
A. My father.
Q. I would like for the jury to see that. I understood the
witness to say that her brother wrote these and wrote these
and her father wrote these 'figures. That is what I understood her to say.
Mr. Gordon: Let's see what I understood her to say.
· Mr. ·White: Come around here and let me show you exactly what you said to the jury. ·Tell the jury..;_I understood the witness to say that her brother wrote the days of
the week, days of the month, and that her father wrote these
:figures.
By Mr. Gordon:
Q. That's right.
A. Yes, sir.

That is what you said, didn't you Y

page 218 ~ Mr. White: I want the jury to see these fig... ures.
Mr. Gordon: All right.
By Mr. White:
Q. What language does your father speak, Miss Dailey?
A. He speaks Syrian. In other words, Arabian.
Q. Arabian? Arabic, or whatever you call it?
A. That's right.
Q. Is the black book in Syrian or Arabic Y
A. Well, that is the same thing.
Q. It is?
A. Yes.
.
Q. Well, I just didn't know. Do you speak that to1;1gueY
A. Yes, sir.
Q. Now, where were you living when your father was sick_
in January?
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A. Where was I living?
Q. Yes.
A. In January, you mean f
Q. January this year.
A. We were living at 819 West Main Street.
Q. How long was your father sick Y
A. Well, I don't remember exactly, but I know he has
been away from the store a couple of days.
.
Q. Just a couple of days 1
·
A. Well, that is what I remember because I
page 219 } never paid very much attention to it.
Q. What became of the money that was taken
in during that time Y
A. During the absence of my fatherY Mr. Aleck worked
there and at night he would give me the money and he would
look at the dial of the cash drawer, write the figures on a
slip of paper and give it to me, and I would take the black
book home to my father and he would write the figures in
it and he would take the money.
·
Q. If I understood-! might again be mistaken, Miss
:pailey-you told me about his roan 'vho testified yesterdayA. Mr. Aleck?
· Q. Yes. What is his name?
A. Mr. Moses.
Q. Moses. Now, I won't even say that I am absolutely
correct because I do not remember everything, but I under.stood him to say that he didn't count the money; just took
the money out of the box and carried it home or gave it to
·
you, I don't know which.
A. That was not necessary, anyway I didn't think it was
because the dial tells how much sales you made during the
day.
'
· Q. Well, did he write it down and what did he write downY
A ..He wrote it down on a slip of paper and put it in the
black book and I would take it home to my father
page 220 ~ and he would write the figures in the black book.
Q. Weren't all these figures written at one
time?
.
A. At one time Y
Q. Yes.
A. No.
Q. Well, when were they written?
A. At the close of the day, I told you.
Q. Did you see them written Y ,
·
A. I told you before that I didn't see them. all the time.
Q. Well, then, how many days or nights did you carry the
money· homeY
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A. I don't remember, not exactly..
Q. What did you do with it when you got home!
A. I gave it to my father.
Q. Wasn't your father sick!
A. I still don't rememberQ. Don't remember whether your father was sick in January or notf
A. I told you he was sick.
Q. Well, you don't remember-when you got there you
didn't bother your father about the money, did you, if he
was sickY
A. When I got there I gave it to him. ·That is all I can
tell you.
Q. That is all f Just you ga"e it to him Y
page 221 } A. Yes, sir.
Q. Gave it to him in the book?
A. I don't think that is necessary either. I don't remember that.
Q. You don't think that is necessary, Miss DaileyY
A. What difference does it make!
The Court: If you did give it to him in the book you may
say that or if you did not give it to him in the book, or if
you don't remember, say so and do not argue back with
Mr.. White about what is necessary. I will attend to that.
Q. Is your mother still living, AH~s Dailey!
A. Yes, sir.
Q. You do not know anything· about the amount of business your father did, do you f
A. I knew it during the day because I could look at the
dial, but at the close-in the morning when I opened the store
I might take the black book and look at it. That i~ how I
lrnew he had it.
·
Q.. Well, that is all you know; you saw the black book with
some figures in it. That is all you know about it, isn't. it7
Now, don't misunderstand me. I am not trying to confuse
you, but I would like to know what you know about it if you
will tell us.
A. I will tell you anythingpage 222 } Q. I understand that you do not know anything
about the amount of business he did or what he
did except that you saw that book Isn't that a factY
A. Mr. White, I made a point to know how much he made
because I was there until about nine o'clock and I could look
at the dial that is .there, see Y
Q. Did you buy anything for the business 7
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A. No, he did all the buying.
Q. Well, now, where did you all move· from 509 North Ryland?
A. 819 West Main Street.
Q. Did your father keep an account over there·?
A. What kind of account?
Q. Some kind, some account of what he took in every dayt··
A. ·That doesn't have anything to do with us· now.
Q. I didn't ask you that, Miss Dailey.
The Court: Answer the question. Did he keep an account
there?
A. -Sure he kept it.
Q. He did keep an account? How long did be keep the account over there when you went to. Robinson Street-f1·om
Ryland Street; how long did he keep his daily account oi.
sales? ·
A. Over there just like he had, justQ. He did Y You know that to be a fact?
A. Yes, sir.
page 223 r Q. Did you see him put it down t'
A. Yes, sir.

RE-DIRECT

EXA~1INATION.

By Mr. Gordon:
Q. Now, Miss Dailey, ~fr. White has asked you if you knew
how much business your father did at 509 North Ryland
Street up to November the first, 1935. What kind of a business was he doing there?
A. He was doing a very good business, enough-he was doing enough business .any way to support ten people in one·
familyMr. White: I object to that, Your Honor.
The Court: Objection sustained.
Mr. Gordon: We except.

Q. Now, then, about after November the first, 1935, how
much business did he do Y
A. From six o'clock in the morning until twelve or one
o'clock at night he took in five and six and seven dollars a
day.
.
Q. It would appear, then, that while you did not know the
actual figures except from the cash register dial you did know
that the business fell off?

'

Anna ·Krikorian, Executrix,· etc., v. Thos. Dailey.

167

A. Yes, sir.
Q. Is that correct~
A. Yes, sir.
·page 224 ~ Q. Did it fall off much Y
A. Very much.
Q. As you were there in the store, state whether or not
much of t.he business was done-what is called outside business?

Mr. Whit~: What do you mean? -gnless there is some explanation of what you mean by '' outsige business''The Court: As the question is now, objection sustained to
it.
Mr. Gordon: The question was just what outside business was done.
The Court: It is too indefinite.
Mr. Gordon: I mean orders from outside, Judge. That
is what we call outside business,· just restaurant and confectionery business.·
The Court: .All right, if you can answer whether he· did
that or not.
By Mr. Gordon:
Q. I ask you whether he did much business on orders from
the outside.
A. That was most of our business.
Q. Now, what character of goods were sold on those out-·
side orders 7
page 225 } A. Most of it was soda drinks, like fountain
.
drinks and things like that. Most of it was fountain sandwich lunch.
Q. San~wich lunch?
A. That's right.
., ·
Q. In connection with the drinks, you mean Y
A. Yes, sir.
Q. Now, 1\.{r. White has asked you something about your
schooling and you said you went to school up to the time you.
·
were about thirteen, I believe 7
A. That's right.
Q. Before you stopped school and after you started to
school 'vhen you were six, did you live with your father and
mother at that time at home there?
A. Yes, I lived with my father and mother all. the time.
Q. Well, now, after that and while you were going to school
did you help your father in his business when you were not
in school 7
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A..Yes, sir. After school I stayed with· him all the time.
Witness stood aside.
page 226 ~
ALBERT JOSEPH DAILEY,
.
a ,witness introduced on behalf of the plaintiff,
being first duly sworn, testified as follows :
DIRECT EXAMINATION.
By Mr. Gordon:
Q. What is your nam~ T
A. Albert Joseph Dailey.
-Q. ~bert, talk loud enough for those gentlemen over there
to hear you, please.
A. Yes, sir.
Q•. What is your age Y
· A. Seventeen years old.
· Q. You are the son of Mr. Dailey here, the plaintiff in this
case, aren't you Y
. A. Yes, sir.
Q. Can you read Arabic Y
A. No, sir.
" Q. Do you speak it at allY
A. Not fluently.
Q. When your father liv:ed at 509 North Ryland Street did
you live with him Y
A. ·Yes, sir.
Q. And moved with him from there to Main .StreetY
A. Yes, sir.
page 227 ~ Q. Now, did you ever know anything about how
your father kept the sales that he made while he
was running th~ business at Ryland Street? ··
A. I stayed with him until he closed and checked the books
with him. When he checked his books I was there with him.
. Q. What kind of a book was it he had Y
A. He had a long narrow book, red bound at the edge, and
I think it was a sort of a green back, green color, dark green.
Q. Where did he get the figures to put in the bookY
A. From the cash register.
Q. I show you this book, Exhibit No. 2, and ask you
whether that is the book that he kept there of his sales, daily
sales?
A. That is the first book, yes, sir.
Q. That is the first bookY
A. Yes, sir.
Q. Well, afterwards did he have any other bookY
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.A. Yes, sir, after Dr. Chamblee moved in I think he bought
a new book.
Q. I show you this Exhibit No. 4 and ask you if that is
the new book that he kept after that 7
.A. Yes, sir, that is the new one.
Q. Where did he get the figures here in dollars and cents
that are in this Exhibit No. 41
page 228 } .A. That came from the cash register too.
Q. What time of day would he enter up the fig. ures in these two books?
.A. You mean the hour he put them inY
Q. WhatY
.A. You mean the hour he put them inY
Q. No, I mean at what time in relation to the businessclosing or opening of the business.
A. Close of the business.
Q. Close of the business Y
A. Yes, sir.
Q. Was that done each night Y
A. Yes, sir.
..
Q. Now, on this Exhibit No. 4, in whose handwriting are
the days of the week and the days of the month?
A. That is my handwriting.
Q. In whose handwriting are the figures here giving the
amount of the sales, do you know 1 You see these two columns
here; in whose handwriting-?
A. He wrote the figures up. Mr. Dailey wrote the figures
in there.
Q. Your father!
A. Yes, sir.
Q. Does that apply all the way through this book?
A. Yes, sir.
page 229}

CROSS EXAMINATION.

By Mr. White~
·
Q. What do you do, Mr. ·Dailey!
A. At present Y
Q. What?
A. At the present time I am with the Capital News Company.
Q. What kind of work did you do in 19357
A. 1935 I was a clerk in Dad's store.
Q. From what time?'
.
A. You mean during the day Y
.
Q. No, what time, what part of the year did you clerk in
your daddy's storeY
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A. I am with him the whole year round.
Q. You were there during all of 1935 Y
A. Yes, sir.
Q. Well, when did you go to your present employment f.
A. Last Friday.
Q. Did you do anything before that f
A. I worked temporarily during the summer time at the
Home Brewing Company.
Q. Yot! only worked for your father, the Home Brewing
Company, and your present employmentY
A. Yes, sir.
Q. That is all you have ever worked f
A. Yes, sir.
page 230} Q. Now, where did yon live in 1935f
A. In 1935 I lived at 819 West Main Street..
Q. All of the year 7
A. No, 'sir.
Q. When did you move to West Main StreetY
A. After Mr. Aleck, the other clerk at the store, Dad's
cousin, left him. I had to live up over the store in case
of an emergency of any kind during the night when the
store was closed.
Q. Now, you were there all the timef
A. No~ sir, not all the time.
Q. You didn't see your father every time he wrote in either
one of those books, did you Y
A. Well, I closed with him every night, yes, sir.
Q. Well, now, then, answer this question: Did you see
your father every time he wrote in that bookY
A. I could not say for certain every time.
Q. You said the days of the week were written by you Y
A. Yes, sir.
Q. And the days of the m'Onth Y
A. Yes, sir.
Q. They are in your handwriting?
A. Yes, sir.
page 231 } Q. Did you write those down there all at one
time7
A. No, sir. Just according to the day.
Q. You wrote one each day?
A. Yes, sir.
Q. And you wrote one of those days of the month each
day?
A. Yes, sir.
Q. Well, then did you leave it blank over there Y See any ·
figures· after you wrote itf

.

.

.
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A. No, sir. After I finished writing in it the day of the
month he would take the book and then write the figures.
Q. You didn't see him, write them all the timeT
A. The ones that I' had he would 'vrite.
Q. Did you do this same thing for December and January?
A. Yes, sir, I think I did.
Q. Well, do you know Y
A. I couldn't say for positive.
Q. Was your father sick at all in December Y
A. Let's see; I wouldn't say for positive in December. It
was during the winter time that he was sick.
Q. Was he sick in January?
' A. Well, I couldn't say for positive.
Q. Well, where were you when your father was sickY
A. I. was-I went to school in the morning and worked
in the store at night, up until the time he closed.
Q. What year? Were you going to school in 1935?
A. Yes, sir.
, .
page 232 r . Q. was you sister going to school in 1935 y
A. No, sir.
Q. What made her stop?
Mr. Gordon:. I object. May it please Y9ur·Honor, I object to tha.t. I do not see that that has got anything to do
with it, what made her stop school.
The Court: Objection overruled.
Mr. Gor~on,; Exception~
A. Well, for one reason it was such a large family and
mother didn't have anyone to help with her, and it seems
lik~I mean the oldest daughter, she would .help Mother
around the house and in the store too during the daytime.
Q. So she stopped in 1935, didn't she, or before that timef
A. I 'vouldn 't say for sure before that time.
Q. Do you tell the jury that she stopped because your
father was not able to keep her at school?
A. Sir?
Q. Do you tell the jury that she stopped because your
father was not able to keep her at school Y
A. He wanted her to stay at home and help her motherQ. Answer the question.
A. What I tell the juryQ. Just answer the question~
page 233 ~ Mr. Gordon: May it please Your Honor, he
started to make his reply and my friend inter_
rupted him.
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Mr. W4\t~: I deny that, if Your Honor please. I deny
that I interrlipted.him until I asked him please to answer the
question.
·
The Court: Go ahead. Read tlie question.
Note : Question read.
A. Yes, sir.
.
Q. Now, Mr. Dailey, do you have a cousin named Moses?
A. Yes, sir.
Q. Did he work in the store?
A. Yes, sir.
Q. He said that your father was sick in Jannary some
little while and he went to work at the store. Is that correct? · ·
· A. He went to work at the store when Dad was sick, yes,
sir.
·Q. And how long was he there Y_
A. Well, he was there, I think, from· Jannary until June.
Q. Jannary until J nne?
A. Yes, sir.
Q. Of 1935Y
A. Yes, sir.
Q. And then he was there in January, 1936, wasn't heY
A. No, sir.
Q. Are yon certain about that Y
The Court: He ·is talking about if he was there in J anuary of this year also.
page 234

~

A. I would not say for positive. I don't remember.
.
. Q. Well, now, who took charge of the sales during each
~ay of January, 1936 Y .
A. Well, we would open the store. Q. When yon say "we", whom do you mean?
A. I mean my cousin and my sister. We would take the
figures-After we closed I took the figures in his home from
the cash register slip and then the change for the amount
and handed it to Dad and wrote the sales amount on the
paper and he would put it in the book.
Q. Now, did you take the money home. or did your sister
take it home?
A. She took it home.
Q. Well, what did yon do? You didn't go home with her
every day, did you Y
A. I had to,. yes, sir.

_
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Q. Every night!
A. I wouldn't say for sure I did every night.
Q. But you stayed at the store some nights after your sister
was gone, had left 1 Answer the question, please, Mr. Dailey.,
A. I am not positive. I don't re~mber.
Q. You are not positive you went home with her eyery
night either, are you t
page 235 } A. Not every night, no.
Q. 1;ou do not think yon did, do youf
A. I couldn't say for sure.
Q. Now, if you did not go home with her every night and you
did not take the money home each night, how did you write
these days of the week at the time they are shown in this
. bookf
A. Well, I told you that I would write the day but not the
uumber, the day we had the work done, and he would write
the money in it.
Q. But you do not know what day you wrote them down
there, do you?
A. If I know the date f
Q. Yes, sir.
A. If I could find the day 7
Q. Yes, sir.
A. Shows the date down there in the book.
Q. Take-for instance, take Wednesday the 1st. Did you
write that number on there that day?
A. Yes, sir.
.
Q. And was that done every day through the month 1
~ Yes, sir.
'Q. You are certain of that!
A. I have answered the question.
The Court: The ·question was:
you did that each dayt
page 236 }

Are you certain that

A. Yes, sir.
Q. Well, where were you when you did that?

A. In the store.
Q. Where was your father Y
A. He was at home.
Q. And you tell the jury-where did you keep this book'
A. That was under the drawer, under the cash register.
Q. Stayed there all the time, didn't it 7
A. Yes, sir.
Q. Never was taken away 7 ·
A. Not unless it was taken to the lawyer's. I believe that
is the only time it was moved.
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Q. Well, now, let's see if we got that right. This· bookyou call that green. I am color-blind. Exhibit No. 4: You
tell the Court and the ju1~y it was kept in the store from the
time it was purchased by your father until it was taken
from the store to the lawyer's office; is that right?
.A. Yes, sir.
·
.
Q. Now, where was your father living when he was sick in
January?
A. 819 West ~fain Street.
Q. And he was sick about three weeks, wasn't he!
A. I wouldn't say for sure.
Q. Well, he was sick a good part of _January t'
page 237 ~ A. Yes, sir.
Q. And he was not able to come to the store
at all during that time f
A. Well, he would come in the morning sometimes if he was
able, when he was feeling well, he would come in the morning and stay there a couple of hours and then go back.
Q. In the morning Y
A. Yes, sir.
Q. And then he 'vould not come back any more f
A. No, sir. ·

RE-DIRECT EXAMINATION.
By Mr. Gordon:
Q. Albert, at the times when your father was not well
enough to come to the store in the morning, where was he
when he put these figures in this new book; do you know?
A. Where was he when he put the :figures in the book?
Q. Yes, during the times he was not well enoughMr. White: I object to that unless he was· present and
saw his father make the :figure. I object to the question.
The Court : All right. He will have to word his answer
from ·his own knowledge.
Mr. Gordon: I am asking him from his own knowledge.

Q. Mr. "White has asked you some questions about this
book here being at the place of business all t1~
page 238 ~ time, and·r wanted to find out whether your father
·
was actually at the store every time. when thesefigures were put in here by him; do you know?
A. He was at the store, yes, sir. The book was never moved~
Q. You think the book was never moved?
A. Yes, sir.

.

.
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RE-CROSS EXAMINATION.
By Mr. White:
Q. Let me ask you this question: Did you ever see this
book in the lawyer's office?
A. No, sir, I have not.
Q. Did you go down to the lawyer's office Y
A. No, sir.
Witness stood aside.
page 239 ~
EDMUND W. CHRISTIAN, .
. a witness introduced on ·behalf of the plaintiff,
being first duly sworn, testified as follows :
DIRECT EXAMINATION.
·,_
By Mr. Gordon:
.
Q. Mr. Christian, speak so these gentlemen· can hear you,
please.
· ·
A. Yes, sir.
·
Q. Were you sworn' yesterday morning?
A. Yesterday morning, yes, sir.
Q. Mr. Christian, by whom are you employed?
A. With Cliff Weil Cigar Company.
Q. How long have you been in your employment?
A. Twenty-nine years.
Q. Are you acquainted with Mr. Tom Dailey heret
A. Yes, sir.
Q; How long have you knqwn him y·
A. Approximately twenty years, I would say.
Q. State whether or not he was a customer of Oliff w·en
Cigar Company during the time he was doing business· at
509 North Ryland.
A. Yes, sir.
Q. What is your special line at the Cliff· Weil Cigar Company?
page 240} A. I am Secretary-Treasurer and also look
after the credits. .
Q. Credits?
A. Accounts·.
Q. Accountsf What character of goods are sold by your
Companyf
A. We sell cigars, tobaccos, cigarettes. w·e were. s.elling
ginger ale; pipes, and· things of· that nature, razor blades~
Q.. Di:d~ you~ say- Coca-<:Jola t'
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A. Y~s, sir, sell it.
Q. And sell other soft drinks too 7
A. We did sell beer one or two years but we are not selling
that now. Coca-Cola is principally syrup.
Q. Well, now, Mr. Dailey was a customer of yours!
A. Yes, sir.
.
Q. Please state as a rule whether he paid ~or cash or not.
A. He bought most of his requirements for cash. When
he would buy .Coca-Cola, as it usually is a larger item than
cigarettes-the price is the same CJlSh _as by credit; he would
buy that on credit.
Q. Did he get any special discount for cash purchases Y
A. Not on Coca-Cola.
.
Q. I mean, on-7
A. On cigarettes and tobacco the cash price is lower.
Q. Did you ever visit his place of business at all?
A. Yes, sir.
page 241 ~ Q. How often did you see him up there f
A. I suppose I was in his place approximately
half a dozen times.
Q. Did you know anything about the character of merchandize that he carried up there7 ·
A. The usual confectionery stock, I would say, yes, sir.
Q. Now, have you had, in your experience in the credit
department of your business, had occasion to form an estimate as to the usual run of profit on such classes of goods
as Mr. Dailey was handling Y
Mr. White : We object to the question.
The Court : Objection sustained.
Mr. Gordon: Exception.

Q. About what was the average price per gallon of Coca·
Cola as sold Mr. Dailey?
A. $1.60 a gallon in the larger barrels, and the smaller
barrels was about $1.85 a gallon. In other words,. the size
of the container regulated the price of the syrup..
Q. Well, how many glasses or portions for fountain u.se
were ·contained in a gallon?
A. The Coca-Cola Company, manufacturers of the syrup,
have always recommended an ounce to a drink, an ounee to a
five-cent glass. That would be 132 ounces to the gallon.
Q. 132 ounces to the gallon, and it retails for five cents f
A. Five cents .a glass.
page 242 } Q. Do you know what would he the priee of
the ginger ale to Mr. Dailey?

Anna Krikorian, Executrix, etc., v. Thos. Dailey.

177

A. I could not answer that, Mr. Gordon. We do not sell
ginger ale.
Q. You do not sell ginger ale~
A. No, sir. We. did sell some Canada Dry ginger ale at
that time, but'
Q. About .what kind of tobaccos and cigars and cigarettes
would he buy; do you remember 7
A. He would buy the popular brands of cigarettes, Lucky
Strike, Chesterfield, Camels, Old Gold, Dominoos, Win~,
Avalon; the usual popular items that you see in all the stores.
Q. What was the price charged him for those cigarettes,
average?
A. I will answer this way : On the cigarettes that he sold,
that are sold for 15 cents, would cost him about 11 cents.
By the Court:
Q. You mean straight at 15 cents, straight per package Y
A. Yes, sir, they would cost him 11 cents.
By Mr. Gordon:
Q. Yes, sir, and-7
.
A. The 10 cent cigarettes would cost him about 811.2 cents.
Q. Now, how about cigars 7
.
A. Cigars would cost him a fraction under 4
page 243 } cents that he would sell for 5 cents.
Q. And on smoking tobacco 7
.
A. Smoking tobacco would be a fraction under 4 cents
on a 5 cent sale and a fraction under 8 cents on 'a 10 cent
sale, and 12 on a 15. Just about the same proportion on
the 5, 10 and 15 sellers.
.
Q. Do you know whether or not there was any difference
in volume of purchases made from your concern by Mr.
Dailey for several months prior to November 1st, 1935, and
several months subsequent to November 1st, 1935 Y
A. I would say there was, yes, sir.
Q. During which period were the heavier purchases made·t
A. I would say before November, 1935.
Q. Before November Y
A. The purchases fell off after November.
Q. Had Mr. Dailey ·been a customer, a regular customer
of your concern for some years or not t
A. A good many years, yes, sir. Approximately 15 years.
Q. Yes. Do you know of your own knowledge to what extent
your concern furnished him with his necessities in Coca-Cola
and cigars and tobacco and so forth Y
·
A .. I would say-I don't know for sure, but I would say
the majority of his purchases.
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1\fr. White: If· Your Honor please, if Mr. Christian does

not know, we object.
The Court: If he does not know and he cannot. base it on anything further than what he is
apparently basing it on no,v, objection sustained.

page 244

~

CROSS EXAMINATION.

By Mr. Whlte:
Q. Mr. Christian, you stated just a minute ago that a gallon
of Coca-Cola contains 132 ounces. It is 128, I believe, isn't

itT
A. Well, you may be right.

Q. Sixteen ounces to a pint, eight pints to a gallon 7
A. I think you are right. I believe I am wrong on that ..
Q. And from your experience, Mr. Christian, as a matter
of fact isn't it .well-nigh impossible to get more than 10()glasses out of a gallon Y
~· Well, I have never dispensed it.
Q. Yes, sir.
A. But I say the Coca-Cola Company recommend an ounce
to a drink. Just how his pumps work, or any pump would
be set, I could not say.
Q. What size containers did Mr. Dailey usually buy his
Coca-Cola in f
A. He bought" in 42-gallon barrels. Then again, later, in
10-gallon .barrels. .
Q. Ten-gallon barrels, and in sending drinks out on call
it would be necessary to use paper cups, would
page 245 ~ it not?
A. Well, I think that is more or less the custom..
I don't know whether it is.
Q. Your firm handles paper cups, doesn't itf
A. Yes.
Q. Can you give us the price of paper cups in the usual
size that Coca-Cola was served in Y
A. I could not, no.
Q. You don't know f
A. No.
Q. In th~ sale of tobaccos, the prices you just gave were
for the tooaccos sold, that is, the price that would be paid.
your firm for the purchase of these cigarettes and tobaccos t
A. Yes.
Q. Does your firm sell tl1ese book matches that are given
ont with thbse various items T
A. Yes.
Q. Can you give ns the price of those f
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A. At the present time they are $2. 73lh a case of· 2~500
books. ·
Q. I see. Well, what were they in 1935 f
A. There were many changes about that time in the prices.
They had been put right much higher.
Q. They were considerably higher Y
A. They changed quite frequently.

Witness stood aside.
K. D. ANGUS,
page 246 ~
. ·
a witness introduced on behalf of the plaintiff,
being first duly sworn, testified as follows :

DIRECT EXAMINATION.
By Mr. Gordon:
Q. Mr. Angus Y
A. Yes, sir.
By the Court:
Q. J\tir. Angus, you were sworn yesterday, weren't you Y
A. Yes, sir.
By Mr. Gordon:
Q. What is your business, Mr. Angus f
A. Salesman for the Home Brewing Company.
Q. Did you ever have any dealings with Mr. Dailey here,
Thomas Dailey, the plaintifff
A. Yes, sir.
Q. What did you sell him?
A. I sold him beer, carbonated gas for the soda fountain.
Q. In dealing with him on whose credit did you deal?
Mr. White : I object to that.
The Court: What is the purpose of that, Mr. Gordon Y
Mr. Gordon: To show that he was crediting Mr. Dailey
here.
page 247 ~ The Court: Objection overruled.
A. You mean at his place on Ryland Street f On Ryland
Street I sold them on the trade name as Dailey Confectionery
and looked to him as the proprietor to pay the bills.
Q. Now, have you got a record of your sales of beer at
that-during 1935 and 1936?
A. I gave you a record of it.
Q. You mean a while ago 7
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A. Yes, sir.
Q. I show you this memorandum. See whether or not that
is the memorandum you handed us.
A. Yes, sir.
.
Q. Please read it off to the jury.
Mr. White: Let us see that, Mr. Angus.
A. I don't know whether you can understand that or not.
By Mr. White:
Q. Mr. Angus, is this an official record of the company f
A. I got that over the telephone just now.
Mr. White: If Your Honor please, we object.
By the Court :
Q. The records are available, are they not, sir Y
A. I guess I could go to the office and get them, yes, sir.
The Court: Counsel object to it. Objection sustained.
The best evidence is available.
·
Mr. Gordon: May it please Your Honor, may I ask these
gentlemen a question?
·
page 248 } The Court : Well, I would prefer you all to
ask it out of the presence of the jury.
Mr. Gordon : I am not going to discuss anything.
The Court: .All right; ask the question.
Mr. Gordon: Would you gentlemen object to my introducing this subject to veri:fica tion in the books Y
Mr. White: I do not know what you are going to attempt.
The Court: If it is not consented to the objection is sustained.
Mr. White: .All right, we will consent to his testimony.
The Court: The objection is withdrawn.
By Mr. Gordon:
.
Q. I would just like yon to state what your sales of beer
were to Mr. Dailey from October 1, 1934, to October 1, 1935,
and then from October 1, 1935, to October 1, 1936.
A. From October 1, 1934, to October 1, 1935, there were
530 cases. Then from October 1, 1935, to October 1, 1936,
242 cases.
Q. Now, at what p:dce was that beer sold to Mr. Dailey!
A. Around about 1934 it was sold at $1.75 a case.
Q.. .And then-?
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.A.. Then around about 1936 we dropped our price to $1.50.
.Around about 1935 \Ve dropped our price to $1.50•.
-page 249 } Q. How many bottles in a case!
A. Twenty-four.
Q. Twenty-four in a case, and how does that retail!
A. Retailed at 10 cents a bottle.
Q. Ten cents a bottle. Now, did the $1 ..50 figure pre~ail
also during the early 1936 f
A. Yes, sir. When we dropped it we didn't go back.
Q. Yes. Now, may I ask these gentlemen another question, may it please Your Honor~
The Court: .All right.
Mr. Gordon: You gentlemen now insist that I shall get
the records down'
Mr. White: No, that is all right.
CROSS EXAMINATION.

J3yMr. White:
Q. Mr. Angus, what what firm are you connected!
A. The Home Brewing Company.
Q. The Home Brewing Company! You all make home
brew?
A. Riehbrau.
·Q. Sir Y Riehbrau t
.A. Riehbrau.
Q. Were you ever in the store at 509 North Ryland t
A. Quite frequently.
pag~ 250 }
Q. Day or night 7
A. Both times.
Q. See them?
A. Salesman, yes.
'Q. When did the man stop buying beer from you t
A. I am not positive on that, but 1 think-what do you
mean: Ryland Street or the other placet
Q. Well, don't you know, Mr. Angus, he stopped buying
from you-?
A. I am asking the question so I can answer it. _
Q. When was the last time he bought a ease of beer from
youY
A. If that is the case I reckon he bought it a day or so
before he closed the place on Robinson Street, if you want
that answer.
Q. How much beer ·did you sell him around on Robinson
Street!
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A. I eonld not give you the amount of that, but nothing
compared to what it was down on-I sold him nothing compared on Robinson to what I sold him down o.nQ. Did he owe you any money!
A~ Very, very little.
Q. Did he owe you anyY
A. :Very little.
Q. I didn't ask you that, Mr. Angus. I asked you if he
owed you any money 7
A. Yes, he owed me some money.
Q: How much does he owe yon?
page 251 ~ A. I couldn't tell you.
Q. You didn't look that up 7
A. No, I did not .. It is very little. Doesn't amount toanything.
Q. Richbrau is an established brand, I reckon you would
call it, isn't it Y
A. Certainly it is.
Q. People that are partial to that kind of beer don't drink
other kinds Y
A. Certainly they do ; drink anything they want.
Q. But you don't drink other kinds, do you Y
A. Well, that all depends. I drink my own beer because
I like it and work with the people, but if I were put in a.
. position where I can't get it, I drink others. Sure I do.
Q. Well, there was no time that Dailey's customers. couldn't
get your beer if they, wanted, was it? '
A. What do yori mean, that would go outside Y
Q. Did he keep a supply of your beer on hand all the timet.
A. He like every other merchant will run out occasionallyQ. J nst answer the question, please.
A. I am answering the question. Occasional1y like any
other merchant, he runs out occasionally.
Q. Then whenever he had your beer on hand anybody
who wanted that kind of beer could get it, couldn't they T
~- Certainly they could. He didn't buy it to
page 252 ~ keep it. He bought it to sell it.
Q. N O\V, how much beer did you say you sold
him in 1936?
A. What do you mean? October, 1935, to 1936?
Q. Yes, sir.
A. October I, 1935, to October 1, 1936, 242 cases.
Q. Why did you stop on October I, 1936'? V\Then you got
your information-?
A. We didn't stop. We didn rt stop selling f1im until heclosed up.
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Q. I am not talking about that. When you 'phoned to the
office for the information why did you get only from October 1?
.
A. Because I was trying to get a year in there. somewhere so I could give you a rough estimate. If I had known
the very day that he closed up down on Ryland Street, then
I could have gotten that date.
Q. Well, you could have found out when he closed up,
couldn't you?
A. I didn't know that you wanted the information, that
you would call for the information, until this morning.
Q. How much beer did you sell him. from October 1 until
February 1, 1936?
A. October 1 to February f I couldn't tell you that.
Q. You do not knowY
A. I don't know that. I couldn't tell you that.
page 253 ~ Q. Let's see if I get you correctly, now, Mr.
Angus: What I asked you was~if you could give
the Court and jury any information as to how much of your
beer this plaintiff purchased from October 1, 1935, until February 1, 1935A. I told you I couldn't tell you.
Q. -February 1, 1936.
The Court: October 1, 1935, to February 1, 1936, and
he doesn't know the information, can't give the information.
A. Not from October 1, I mean. You said from October 1
to-?
Q. October 1, 1935, to February 1, 1936.
A. No, I cannot.
Q. Don't lmow?
A. All the information I have got is just on that paper.
Q. Now, you sold him beer when lie moved around on Robin·
son Street, too?
A. I did.
Q. And what else did you sell him besides beer?
A. Carbonated gas used with the soda fountain, making
drinks.
Q. How much carbonated gas did you sell him from October
1, 1935, to February 1, 1936?
A. I couldn't tell you that.
Q. Don't know that T So you didn't sell him anything
else?
A. Yes, we sold him ging·er ale, the Climax ginger ale.
Q. How much ginger ale?
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page 254

~

A. I didn't- get that information.
Q. You cannot give the Court or the jury any
inform~tion of how much merchandise you sold him fr~m
October -1; 1935, to February 1, 1936~
· A. No.
Q. Now, did I understand you to t~ll the Court and the
jury that all of this merchandise which your concern sold
was billed to ".Dailey Confectionery"!
A. Billed to Dailey Confectionery, and William-TomMr. Gordon: Thomas.
A. -Thomas Dailey, Proprietor, we looked to him for
the payment of the bill, and he paid them.
Q. Well, there is no mistake ; it was all sold or billed to the
Dailey Confectionery, according to your evidence, Thomas
Dailey, Proprietor?
A. That's right.
Q. Were the bills actually made out to Thomas Dailey,
Proprietor, or wereA. No, no, it was not.
Q. Well, if they were not, why did you say that, Mr. Angus 7
A. Because I knew Dailey and I went to him for the money.
Q. What I am trying to get at as near as you can give us
is how was the merchandise which you sold billed~ When
you sent it out how was it billed Y
A. Dailey Confectionery.
page 255 ~ Q. That is all I want to know.
RE-DIRECT EXAMINATION.
By Mr. Gordon:
Q. Mr. Angus, would your records show month by month
the amounts of- purchases of different articles of merchandise?
A. Yes, sir.
Q. By Mr. DaileyY
A. Yes, sir. It would be quite a job to go over it, but it
could be gotten if you wanted it.
Q. Well, now, in view of Mr. White 'sA. I can give it to you ·day by day.
The Court: Wait until a question is asked.
Q. In,view of Mr. White's examination I have got to impose upon you that obligation, if you please, sir, to get me
month by month, beginning with the month of October, 1935,
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the amount of his purchases. I would pr:efer _it ~f you could.
. give it to me from October 1, 1934, through October 1, 1936,
just as you have got it on this paper. I hate to put you to
that trouble.
·
Mr. White: While he is getting it .up, let him get all he
sold on Robinson. Street.
Mr. Gordon: Whatr
Mr. White: While he is g_etting i~ up, let him get all he
.: · ·
sold on Robinson Street.
page 256} Mr .. Gordon:· Well,, tl;ris will cover Robinson
Street. That will cover both places.. - · ·
Q. The e_vidence is that he.started.in business at Rqbinson
Street. on_Apr~ lst, 19a6, so if you,will give ~e t~ose figures,
tabulate them for me; and bring_· them down her~, I will be
very much obliged toyo.u? ·
' A. Wh~n did you want them 7.
Q. We wo~ld like to· have the~ just as q~ic~_ as yon can
get them.. Certainly this afternoon.
·
. ·
:A. I have got a very important engagement, this evening.
Q. But ¥r. White. has call~9. for. this information. -. ·

Mr. White: If Your Honor. please~ I object to that. I
call for. it.
·
·
The Court: Mr. White has not called for it. Mr. Gordon
is calling for it.
' ··
·
Mr. Gordon: May it please Your Honor, I take it that the
.
·
question was to callThe Court: In vie'v of the fact that the ~itness has not
his recorqs here · ancl ·more CQmplete testiinony is desired
on this, and in view of the evidence now presented to the
jury, Mr. Gordon has asked the witness to get that evidence if available and bring it here. Now, wouJd it be possible for you to get it here by }2 :307
-· ·
page 257 }

A. No use ..to·Q. B.ring it 'about two-thirty, as spon it-s yo~ can,

please, sir:.
A. -October whatT
Q. October i, 1934, to fOc~~ber 1, 1936, the different classes
of merchandise, .and .by .t4e months the amount of purchases.
A. Of everything he bought?
Q. Everything he bought, by the month.
Mr. White: Bring the

inyoic~s

too.
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Mr. Gordon: May it please Your Honor, may I address
a question to Mr. White? I would like to say that ordinarily- ·

The Court: What Mr. White wants is whatever the records
disclose, who they were sent to, and who they were billed to.
Mr. White: If they have signed tickets. I don't know
whether they have any or not.
The Witness : All the beer is sold cash, you see. Now,.
since last JuneMr. White: What we are talking about nowThe Witness: You are entailing quite a hardship on me
to go back two years, taking up these invoicesMr. White: Mr. Angus, I am not entailing anything on
you.
page 258 r The Court: Those that you can get, Mr. Angus, bring them. vVe do not mean that you should
work through all those records between now and two.
The Witness: That is what I have got to do, Judge. I
have got to go back in 1934 and take it off the records. I
can get it off the ledger and bring it down very easily.
The Court: Are you willing just for the witness to bring
the ledgers and bring a memorandum Y
Mr. Gordon: I don 't-I have got full confidenceThe Court: It is agreed that he can make up a memorandum himself and bring it, and such invoices as he can get
without searching through all the files for them. Now, yon
- are going to continue examining himf
Mr. Gordon: Yes, sir.
By Mr. Gordon:
Q. 1\{r. Angus, you said that Mr. Dailey owed you some
insignificant amount up to the time that he left the store on
Ryland Street. Did he owe you anything?
A. Yes, sir.
Q. How much was that?
A. I couldn't tell you; if I knewQ. Did he keep a little running account?
A. Who? Did Mr. Dailey keep one Y
page 259 ~ Q. Yes.
A. When I presented him with my statement h€r
generally kept that and whenever he paid me anything I
generallv marked it on the statement.
Q. Prior to November 1, 1935, how were his payments t<J
you, prior to that?
A. November 1st?
Q. November 1st, 1935?
A. They were very satisfactory, as well as I ca:n remember off-hand.
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Q. No,v, you mentioned just now in reply to a question of
Mr. White's about the business that you did with Mr. Dailey
after he moved on Robinson Street, and I think you said
there was a great falling off there; is that correct Y
A. Yes, sir.
Q. Was that a falling off in comparison with what you had
done with him on Ryland Street?
A. Yes, sir. The business on Ryland Street was far
superior to the b.usiness on Robinson Street.
Q. Yes. Have you got any records showing the compara- .
tive amount of business f Your records would showY

The Court : I understood those are the records we are getting, showing the business on each month.
Mr. Gordon: That is all that is necessary, then. Much
obliged.
page 260

~

RE-CROSS EXAMINATION.

By Mr. White:
Q. Mr. Angus, I omitted to ask you this question: When
did Mr. Dailey first mention the subject of this suit to youf
A. I couldn't tell you the day, but shortly after it was
instituted. I couldn't tell you the day.
Q. Was it in 1935?
A. I couldn't tell you that, but I can tell you, give it to
you as near as I can. It was shortly before the death of
Mr: Smith. Shortly before his death. Now, just what day
I couldn't say.
.
Mr. Gordon: You mean my partner?
The Witness: Your partner, yes, sir.
Mr. Gordon: He died the 21st of June lastQ. ·It was mentioned to you, then in June, 19357
·A. I didn't say June. I say shortly before it. What month
or day I .am not in a position to state.
Q. It was before Mr. H. M. Smith's death, was itY
A. Yes, sir.
The Court : Rave you gP-ntlemen agreed on the date of
Mr. H. M. Smith's death? Mr. Gordon's statement is not
evidence.
Mr. Gordon: If my friend over here desires it I will get a
certificate from thepage 261 ~ Mr. White: I will certainly accept that, Mr.
Gordon.
The Court: I am trying to get it for the record. It is
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not anything that you gentlemen have done or tried to do.
It is agreed between counsel that Mr. H. M. Smith died
June 21st, 1936.
.
.
Mr. Gordon: That is according to the death certificate,
may it please Your Honor.
1\!Ir~ White: All right, we will accept that.
By Mr. White:
Q. Where were you when·he mehtioned itt
A. In his store.
Q. On Robinson StreetY
A. On Robinson Street:
Q. What did he tell you Y How did it come up 1
A. ·He just 'told.me that he had signed a contract that·there
- would be no confectionery on that ·eo:rner and a· drug store
opened up that carries everything; and therefore that ·he had
to get out because he was not making good.
Q. That is what he told you 1 ..
A. Because he was not maJring good, that's right, arid had
to leave Ryland Street because he was not making good.
Q. Did he ask y~u to testify for him then Y
A. He dia not until-·never said a word to me about' testifying .until-! thiilK it was last Friday night, he called' me up a.t
home.
page 262 r RE-DIRECT EXAMINATION.By Mr. Gordon: .
_
.
Q. ~ow, ¥r:- Angus; we will be very much obliged to you
if by two-thirty you can get that info;rmation.
A. If I possibly can I will.
.
Q. I understand that Mr. White is not going to insist upon
your trying to dig through-dig up all the orders, but just
get it from the ledger.
A. I wish -he will witp.dr~w it, pecause it is quite considerap~e-Idon't mind doing H, but l,have got a.ri. jmportant engagement and it will take a lot of work to get the records.
I wish h.e wi~l.'Yithdra~.'digging.it up·.
·
·
Q. I am obl1ged to ask you to do that.
A. Digging up the records; 1 wish he would withdraw that .
.

\

I

•

.··,·

'

.

.

.

.

The Court,: .He has asked ){OU to get what you can. ·Just
get it from the ledger. Mr. White said that he would accept the ~tatement. ~hich is g{}nerally made up, but he did
want to see some invoices and t1;ws~ .sort of things that there
ar~! Not only that, the Court asks him to bring what he can.
'
'
Witness stood aside.

Anna
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1L E. RUBENSTEIN,
a witness introduced on behalf of the plaintiff.,
being first duly sworn, testified as follows:

DIRECT EXAMINATION..
:By Mr. Gordon:
.Q. Mr. Rubenstein, what is your business'
.A. I am .Sales Manager of Cavalier Distributing Corpora-

tion.

And what business is Cavalier in f
Distributors of Schlitz and Kruger's beer.
How long have you been connected with that company!
Not quite three years since we started in business.
Did you ever have any business dealings with Mr.. Dailey
here 7
Yes, sir.
Q. vVhen he was on Ryland Street f
A. Yes, sir..
Q. And afterwards 7
A. Yes, sir..
Q. Have you got any records of the amount of goods yon
sold to him during the period from April, 1935, to May, 1936 7
A. Well, I just have in my memory there-we have a record
in the office which you have there.

Q.
A.
Q.
.A.
Q.
over
A.

Mr. White: I object to it.
dence.
page 264 }

The Court:

The record is the best evi··

Objection sustained.

Q. Ca•1 you get the records from your officet
A. That is t.he record from the office there that I gave you,
that you have there in your hand.
Q. Did you make this up from the records f
A. Yes, sir.
Q. Any objection!

Mr. White: Let me see what it is.
A. If I may answer Mr. White, I just took that down from
the ledger sheet, Mr. White.
Mr. White: There is nothing in the world on these figures
that gives anybody any information. This gentleman says
lv~ madP. them himself. So far as that is concerned I do not
object to his testifying.
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Q. Please state, then, did you make this memorandum yourself here, eB these two little pieces of paper, which will be
filed as exhibits Y
Note: Sheets marked,. respectively, "EXhibit No. 10" and
''Exhibit No. 11'' and filed.
A. Yes, sir. That is A_pril, 1935. That is 15 eases, the
month of April. That is .Schlitz and Kruger's together, fifteen-cent beer. May, 30 cases. June, 10 eases. July, 14
cases. ...l\.:ugust, 10 cases. September, 8 cases. October, 10
cases. November, 10 cases. December, 11 cases.
page 265 ~ As fa:r as I have in 1936 was January, 8 cases.
February, 9 cases.. March, 7 cases. April, 4
eases. .AE.d May, 3 cases.
Tho Court: That is running from around April, 1935,.
around until May, 1936?
.
The WituAss: Y As, sir..
Q. At what price per ease was this sold f
A. Sold to him Y
Q. Sold to him Y
A. At $2.50 and $2.60 per case.
Q. Well, now, let's see. Was th~t for the different brandsf
A. That was the different quantities. In other words, if
you bought ten cases· at one time it was $2.50. In smaller
qu&ntit:ies it was $2.60.
Q. That 'vas 24 bottles Y
A. Twentv-four bottles or cans to the case...
Q. Bottles or cans to the caseY
A. Yes, sir.
Q• .And that retailed for how muchf
A. Fifteen cents a can or per bottle.

CROSS EXAMINATION..

Bv tltP. Court :
· Q. Are these sales made to Mr. Daileyf
A. Yes, sir.
Q. And were tbey sold on credit or cash f
A. Up to that time, thesP. were practically-up
pag·c 266 ~ until J nne they were sold on credit.
Q. And would you bill it to him Y How did you.
bii1 it~
A. Dniley"s Confectionery.
Q. He is the only one tna t dealt with. you T
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A. Yes, ·sir, he is the only one, yes, sir.
· ·
Q. Did you know anybody else in connection with the business that you transacted, that is, business relations with that
establishment Y
·
A. Well, I just knew the children from seeing them around
there.
·
Q. I said business relations.
A. No, sir, I did not.
Q. Did you come in contact with anybody else 'l
A. No. sir, never sold anybody but him and never ~ollected
any money from anybody but him.

By Mr. White:
Q. Mr. Rubenstein, you say you billed this to Dailey Co~fectionery 7
A. Yes, sir.
Q. That was the trade name, wasn't itt
A. Sir?
Q. That was the trade name up there 7
A. That is the way we billed it, as· Dailey's Confectionery.
Q. Never billed it otherwise?
page 267 ~ A. Oh, no.
Q. You took an order and just billed it
"Dailey's Confectionery"?
A. Oh, yes. The same way, for instance, we call on any
other, for instance we will" take, we will say, John Smith,
maybe running the Union Cafe. We don't bill it ''John
Smith." His license is gTanted "Union Cafe, John Smith,
·Proprietor." We bill it "Union Cafe".
Q. But as a matter of fact you do not know who owned the
Dailey •Confectionery, do you, as a matter of factY
A. Well, I was always under the impression Tom Dailey.
That is who I was selling, and that is the only one I ever
dealt with.
Q. You state you dealt with him, but you are not telling
the Court and the jury who owned the Dailey Confectionery,
are you?
A. No, sir.
Q. Now, Mr. Rubenstein, are these figures that you made
taken from the ledgers from April, 1935, to December, 1935 Y
A. Yes, sir.
Q. Well, isn't more beer sold in the summer than there is
in winterY
A. Well, in some cases it is, but it is supposed to be more
a1e drunk in the winter than there is in summer.
Q. Well, is this ale or beerY
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page 268 .~

A. Most of it is the ale, Kruger's ale.
Q. Well, I see in November you sold him as
much as you did in August. How do you account for that'
A. SirY
Q. I say, in November, 1935, you sold· him as much as you
did in August, 1935 Y
·
A. I could not tell you how that is. It would be impossible
for me to answer that.
Q. .And in Decembex·, 1935, you sold more than you did in

June, 1935..

A. That is like I say. I sell as much ale or more in winter
time. It is supposed to be a winter time drink. Then around
Christmas time our drivers go out and naturally try to sell
merchants-tell merehants they are going to have some demand around holiday time.
Q. Well, you know he was selling as· much in the fall of
1935 as he was at any other time, approximately!
· A. I couldn't tell. I couldn't keep those figures in my head.
I wouldn't know how much he sold at any time.
Q. Is that all, Mr. Rubenstein, that you know about the
matter that you sold the Dailey Confectionery this amount
of· merchandise in 1935 and 1936 Y
A. That is all I know my business transactions with him.
I didn't know what else you want to check.
Q. I say, that is all you know about it, isn't itt
page 269 } A. About what Y
Q. About your relations with him and about
the business up there.
.
A. I don't kno'v ho'v you want to put that, what you want
to ask.
Q. What I mean by that, do you know anything other than
that you sold him all this ale and beer? ·
A. We talked about different things.
Q. I am· talking about the business up there.
A. About the business Y
Q. Yes,·
A. Oh, I don't know. I knew when this whole thing started,
Mr. White, if you want any answer along those lines.
Q. You 1Uean he told you about itY
A. Yes, sir,
Q. When did he tell you that Y
A. That was told to me right after they first started with
the building, tearing down the building to make into a store .
So-I don't know whether it 'vas because he didn't understand anything or not, but he told me-they called me ''Mr.
Ruben", all the people there-" I have got a list showing that
the-"
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Q. That is all I want.

Mr. Gordon: He started answering Mr. White.
Mr. White: I object to it.
page 270 } The Court: Objection sustained. The question was, when he told you. He has not. asked
what he told you.
The Witness: Should I answer what he told me, Mr.
White!
Mr. White: No, that is all I wanted.
Q. He certainly could not have told you anything that was
not in the contract, could he 1
A. He gave me the contract to read. Is that all you want
me to say~ I just want to answer you in reason, Mr. White.

The Court: The question was, could he have told him any~
thing that was not anything in the contract. If you gentlemen
want to pursue that line any further I am going to let this
witness state everything that was told him. If you keep on
asking him questions right around the border line and his
interpretation. I thoug·ht you wanted to hear his· conversation. Now, without any further questioning about that I am
going to let the witness stop where he is. Leave it like it is,
Air. Rubenstein. Just let it go.
Q. Mr. Rubenstein, whom would you see at the store when
·
you went there f
A. Mr. Dailey, Tom Dailey.
page 271 } Q. Anybody else!
A. A little girl sometimes; a boy sometimes.
Q. Were yon there quite frequently!
A.. I was there on an average of twice a week.
Q. Average of twice a week 7 During 1935 Y
A. Yes, sir.
Q. And how often were you around on Robinson Streett
A. Robinson Street~
(~ Yes.
A. Som~I went there three or four times a week.
Q. Whom did you see there?
A. I saw him or the girl or the boy.

RE-DIRECT EXAMINATION.

By Mr.

Gordon~

Q. Mr. Rubenstein, do you know how the purchases of Mr.
Dailey on Robinson Street compare with those. that he had
been in the habit of. getting from yon on Ryland Street 7

Supreme Court of Appeals of Virginia.

194

Mr. White: We object.
The Court: He testified over a certain period of time as
to definite items.
·
Mr. White: He has given exact figures here.
The Court: I sustain the objection as to any conclusions
drawn.
, Q. Mr. White has undertaken to make some comparisons

from your :figures here between certain months
in 1935. The record shows that in April, 1935,
you sold him 15 cases, didn't you f
A. Yes, sir.
Q. In April, 1936, 4 cases f
A. Yes, sir.

page 272

~

The Court: Well, that speaks for itself. The records are
better than any conclusions you can draw.
Mr. Gordon: My friend had gone into that question. I
thought it would not be developed.
The Court: Mr. White was con:finjng himself to just what
was on the record.
Mr. Gordon: So am I.
Mr. White: At the time he was on Ryland Street. Not
on the other site at all.
The Court: This witness has said, gentle·men, that he could
not remember what was sold each month. He has brought
with him a memorandum of what it was. Now, if you undertake to insist that he do remember when he said he could not,
I just won't permit that.
Witness stood aside.
page 273

~

THOMAS DAILEY,
the plaintiff, being recalled to the stand, testified
further as follows:
DIRECT EXAMINATION.

By Mr. Gordon:
Q. Mr. Dailey, wha.t was your wife's name before you were
married to her?
A. 1\farv Simon.

o.

\Vhatf

A. 1\'[ary Simon.
Q. Did she ever have any independent means at ally·
1\fr. White: We object to the question.
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Mr. Gordon: I think it is very pertinent.
.
The Court: Mr-. Gordon, what is the purpose of it Y
~fr. White : If Your Honor please, what she had or may
have had-has that anything to do with the issue·hereY
Mr. Gordon: Your Honor, it has1\fr. White: I submit it has not.
The Court: Objection sustained.
Mr. Gordon: We except. I will ask him then this question,
subject to Your Honor's ruling.
.
Q. Did your wife ever have any property or money except
what you gave herY
page 274 ~ A. No, sir.

Mr. White: We object to that.
The Court: Objection overruled.
Mr. Gordon: He says "No, sir." 'That is all.
CROSS EXAMINATION.

By Mr. White:

Q How long were you sick in January on Main Stre~t t
A. A couple of weeks. Didn't feel so real sick; I go in
the store during that time and attend my business and come
back.
Q. Did you sell beer on Sunday?
A. Yes, sir.

Witness stood aside.
1\fr. Gordon: That is our case.
The Court: Plaintiff rests.
1\:lr. White: Now, if ·Your Honor please, we wa~t to make
somP. motions in this case, but I think we had just as well
g·o on. My evidence is going to be short and we had rather
complete it all.
The Court: All right, sir. Just call your next- ·
Mr. Wbite: I want to inform the Court and my friends·
we would make a motion at this time but I think
page 275 } we will save time finishing the whole case.
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ROBERT ·F. RITCHIE, JR.,
a witness introduced on behalf of the defendant, being first
duly sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. White:
Q. Mr. Ritelp..e, are you connected with the Laburnum Corporation'? : ' .·
A. Laburnum· &alty Corporation. I am Secretary.
Q. Well, now, what business is that concern engaged inY
Talk to the jury, please.
A. In the general real estate business, selling and leasing
real estate.
Q. And where is your office Y
A. 924 East Main Street, Richmond, Virginia.
Q. Did you know Mr.' 1{. Der Krikorian Y
A.. Yes, sir.
Q. How long had you known him t
A. Twelve or fifteen years, I would say.
Q. Did Mr. Krikorian do business with your concern Y
A. He did.
Q. Do you know when he acquired the property at 1039
West Grace Street, about that-- f
·
page 276 ~ A. I know about what time he did, yes, sir.
And I have the actual date.
1\fr. Gordon: Well, o.f course, now, the records there would
be the best evidence, but if my friend tells me what the date
is I will rely on it.
The Witness : I think I have a record.
Mr. White: It is not material, Judge. I just want to approximate it.
The Court: If the record is called for-is the record called
for, Mr. Gordon Y
l\f.r. White: It is not material.
Mr. Gordon: If Mr. Ritchie Imows it I am perfectly willing to accept his statement.
By the Court:
Q. Do you know it, Mr. Ritchie?
1:\.. I don't know that exact date, but I believe I have some
papers out in the hall there, and I believe I may have the
date out there with them.
Mr: Gordon: Go out there and get it and let us see it.
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Note.: Witness leaves room and returns.

A. (Continued) I didn't have that paper, but Mr. Krikorian bought that property, to the best of ~y knowledge,
ceither in the latter months of 1931 or the early months of
1932.
.
.
.
:By Mr. White:
Q. Was there any mortga~ on itt
page 277 } .A. It was, yes, sir.
Q. Do you know how much 7
1\fr. Gordon: Now, may it please Your Honor, I object
to that. The question of whether it was any mortgage on.
it has g.ot nothing to do with this .case.
Mr.' White: Standing alone it would nol
·The Court: Standing alone it would not, and I do not .
know whether there is .any transfer at all. I do not know
·w·hether there is any transfer of anything took pla:ce. Standing alone it would not have. I do not know just what the
l)Urpose of the testimony is.
Mr. Gordon: It stands alone so far.
1\f.r. White: If it is not relevant I will ask the Court to
:strike it out.
Ivfr. Gordon: Well, I object to it right now..
1\-fr. White: All right, let the jury go out.
Mr. Gordon.: I don't want to argue it.
The Court: If you purely want to ask if the mortgage
waFi on i.t, clearly it is not admissible.
Mr. White: I said, Your Honor, if I do not connect it up
and show its relevancy I will ask the Court to strike it out.
The Witness : I said it shows a mortgage on
page 278 ~ there. There is a mortgage on there. My familiarity with the1\fr. Gordon: May it please Your Honor, I object to that
evidence, the question of whether there is a m<;>rtgage on

that.
·
The ·Court : Objection overruled.
1\1:~. Gordon : We except.

By ~fr. White:
Q. When and what efforts did you make, or the Laburnum
Realty Corporation make, to rent this property, and for what
11urposes?

Mt·. Gordon: We object to that, may it please Your Honor.
The Court: G-entlemen of the jury, I am going to let you
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go out in the hall for about five minutes.. I will find out the
purpose of this 1estimony.

N otc : Jury retires.
N otc~ : Here foHowed argument.
The Court~ No,v, the question of whether he had a mortgage on it or not is excluded. The only statement of materiality is because he wanted to get a good price for it to
pay off the mortgage and of c-ourse any other debts he had.
I think that is too remote.
Mr. White: We note an exception.
page 279 ~ Mr. Gordon: In the absence of the jury, now
my friend says he is· going on to attempt to
modify, as I take it, the terms of these written contracts by
parol testimony, and we are going to object to that.
· The Court: Gentlemen, we had just as well go into the
office and thrash that out now.
Note: Here followed argument in chambers. The Court,.
· counsel and jury returned to the court room.
ThP. Court: Gentlemen of the jury, the question and answer asked a while ago as to whether there was any mortgage
on 1039 West Grace Street-the question was asked and answered in the affirmativP.. The Court now excludes that evidence from your consideration as irrelevant and having nothing to do with the matter in issue before· you at the present
time.
By Mr. White:
Q. Mr. Ritchie, did the Laburnum Realty Corporation
negotiate the colitract with Chamblee Brothers Y
A. It did.
Q. Well, now, before that contract of lease w:as executed,
what steps, if any, did the Laburnum Realty Corporation
takP. to find a tenant for 1039 West Grace?
Mr. Gordon: Well, now, may it please Your
Honor, we object to that. I don't think-The
steps be took to find a tenant have g·ot nothing in the world
to clo with it.
·
Th~ ·Court: Objection overruled.
1\Ir. Gordon: Exception.
page 280 }

A. About a year before

tha~

we-
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Q. Talk to the jury, please, sir.

A. vY e started advertising the property in the Richmond
new::,papers, and we ran an ad for quite a number of times
headed: "Drug Store Location".
By the Court:
Q. About a year before what date Y
A. Before we consummated the lease with Chamblee.
By Mr. Gordon:
Q. Have you got those ads? We would like to see those
ads.
A. I can get them from the News Leader but I haven't
them.
Q. All right, sir.
A. 'J~he ad did not specifically state 1039 West Grace. Just
l1eaded: "Drug .Store Location''. And that was around-

Yr. Gordon: As long as you have made that statement
I don't want the ad. You need not produce the ad as· long
as you have made that statement.
A. (Continued)

Yes, sir. We had several answers from
the ad. And the first question-the party would
page 281 ~ call me in answering-! would put, I asked him
did they want a downtown location or a neighborhood location. If they said "neighborhood location", 1039
West GracP. 'vas the first address that I would give them,
almost invariably. I can give you, if you so desire, the names
of several parties that answered the ad. I was informed
by someone whose name 1 can not remember at the present
timA that there was a pos·sibility that the Chamblee brothers
'\\Tould want to move their location. All. of this was back in
1934.

By the Court:
Q. Had your firm had anything to do with the leasing of
this confectionery to Mr. Daileyf
A. We bad the lease in our office. When he bought the
property he turned it over to us. I didn't negotiate it.
Q. When who bought the property?
A. When J{rikorian bought the property.
Q. WP.ll, I mean this lease, now, that Mr. Dailey has on
his presentA. His present leasef
Q. Did you all execute that lease Y
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A. No. \Ve had something to do with the negotiations,
which I will be glad toQ. But y9ur firm did not execute that lease!
A. Did not execute that lease. ·
·. Q. Did not act as agents in the matterY
page 282 t .A. Not on the final execution. We had negotiations.
By Mr. Gordon:
Q. Rose & Lafoon f
·
A. That's· right. Rose & Lafoon executed that lease. We
turned it over to them and they executed it.
By the Court :
Q. When did you get the copy of that lease T I understood
you to say, I thought you did, that you had a copy of that
lease at your office. When did you get a copy of that down
thereY
·
.
A. It was brought to our office when this motion was
started.
Q. It was not brought to your office until after you were
putting these ads about a drug store f
, A. No. \Vhen I say my office I am talking about as far as
1ny knowledge of it is concerned, although it may have been
brought very much earlier than that, because Mr. Krikorian
had all of his dealings with Mr. Talley, who has since died.
By Mr. \iVbite :
·· Q. Go ahead, now.. What was the status about the drug
· storP. when you got in touch with Chamblee f
A. 'Ve got in touch with Chamblee practically a year before we negotiated this lease. At that time I told him of
what I thought were five good locations for a drug store in
the citv of Richmond. But this was-I headed
page 283 t the list"' with this one and I also followed up with
· four others, which were : 2501 Chamberlayne
Avnnue, a location at Boulevard and ·Broad, a location at
Libby A venue and Grove, a location at the corner of Boulevard
and ForP.st Hill Avenue in South Richmond, Westover Hills.
At that timeQ. Now, let's get it down-When did Mr. Chamblee become
interested in 1039 West Grace Street for a drug store 7
A. The latter part of April, 1935, or possibly the first few
days in May, 1935.
Q. Were you negotiating with him from that time up to the.
.
tinte that lease was actually executedA. Yes, sir. Yes, sir.
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Q. Wait a minute until I get through.
1\I r. Gordon : Don't lead him, please, sir.

The Court: All right, go ahead.
Q. -executed on July 19th, 1935!

A. I was.
Q. Now, during the negotiations, Mr. Ritchie, were any.
plans drawn Y
A. They were.
Q. Were th~.se plans drawn 7
lVIr. Gordon: We again object to the plans.
J\IIr. '\Thite: They were introduced yesterday.
ThP. Court: Overruled. Those plans were admitted by
consent ye~terday.
.
page 284} Air. Gordon: Did I consent to a map7 I know
'
I didn't at first.
ThP. Court: I remember you objected at first and then said
yon didn't see any objection.
~
1\:fr. Gordon: All right, I remember now, Judge. I withdraw my objection.

By Mr. White:
Q. ThP. lease that was executed is dated July 19th, 1935,
and the negotiations were carried on for some period of time
before it was actually executed!
.A.• Yes, sir.
Q. Did l\1r. J(rikorian have knowledge of what was being
clone by the Laburnum Realty Corporation with reference to
makin~, turning this property into a drug store 7
A lie did. Not only did he have knowledge, but he also
indep11ndently of our office got prices and talked to other
contractors tl1an those to whom I talked.
1\fr. Gordon~ l object to that as hearsay testimony and
ask that it be stricken out.

By the Court:
Q. Do you know of that personally, sir, by being present
·when he was getting those-!
Mr. White: Let mP. call Your Honor's attention to the
statute on this subject. Mr. Krikorian is dead, and the plaintiff has testified, and any statement that Mr.
pag·e 285 } Krikorian made. about this matter is admissible
in evidence under the statute.
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The Court : But I didn't understand that the other party
has testified at all about this particular thing, getting plans
for anything.
'
Mr. White: Oh, no, Judge, but the statute is not confined
to that narrow limit. It is confined to any matter that is in
controversy or involved in a lawsuit.
·The \Vitness: y·our Honor, I know from-the other contractor camP. to me.
The Court: You know it independently that negotiations
were made?
The Witness: ·Yes, sir, I know it independently.
The Court: All right.
By Mr. \'Vbite.:
Q. Now, Mr. Ritchie, after· Mr. Krikorian executed that
lease of July 19th, 1935, did Mr. Krikorian get some demand
from Mr.. Dailey that he was going to make trouble for himt
~Ir. Gordor1: We object to that. What has that got to
do with it after, now, after the contracts· were made 1
The ·Court: Did he get any communication from Mr. ·
Dailey 1 Yon have already proved that he did get a communication from Mr. Dailey.
page 28G ~ Mr. Gordon: Certainly I did.
The Court: .All right. I will let both sides
prove it, then. Objection overruled.
~Ir. Gordon: ~1xception.

A. Yes, sh.
Q. Was ]rfr. Talley living at that timef
A. He was.
Q. Did Mr. ]{rikorian come down there to the office?
A. He did.
Q. ....'-\.bout this particular-about the matter of the lease with
Dailey?
A. He did.
Q. Now, please tell the Court and the jury what statement
you heard Mr. Krikorian make on that occasion or any other
occasion when he was talking about this lease with Dailey
and the rigllt reserved by l1im to rent 1039 West Grace Street
for a cltah.L store or a drug store.
ThP. Court: Th~ qnElstion as I understand it to him now
is wl11Jt ~t.aternent he heard Mr. Krikorian make to Mr. Talley
~fter the lease :had been executed; not to Mr. Dailey, to him
hin1self.
·
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Mr. Gordon: Your Honor, it was made out of the presence
, ·
of 1\Ir. Dailey.
Mr. 'Vhite: Yes; sir.
Mr. Gordon: As we take it, in conflict with
page 287 ~ the terms, to vary a written contract which had
already been executed, and we object to that as
against the rule which prohibits parol testimony to vary the
terms of a valid wdtten contract.
· ~Ir. "\\Thite: ~ow, as to the answer to the question that
I asked 1\-Ir. Ritc:ahie: The statute itself expressly gives the
right and r()servc~s the right for people to testify to what
a dead 1nan said about any matter that is in litigation or in
controversy. The statute gives him that right.. .Any statement that 1vir. 1\rikorian made is admissible in' evidence in
this case, 1\fr. Dailey having testified... If you would p.ke \to
look at the statute'
·
ThA Court: I know what statute you ha~~ refer~nce to.
Mr. Gordon: May it please Your Honor, if Mr. Krikorian
-he couldn't do it. If he were living he couldnJf, do it.
The Court: Your contention, Mr. Gordon, is· ·that Mr.
l{rikorian couldn't do it because it was varying the -terms
of a w-ritten instrument?
l\f1·. Gordon: Yes, sir.
The Court: That is the contention that you make?
Mr. Gordon: Yes, sir ·
})age 288 ~ The Court: Now, Mr. White says that he could
do it for two reasons : One, because certain tes-.
timony we discussed had been put on by you and it showed
tl11~ iutent of the parties. and secondly, that one party having
tP.stified to the transaction, the other one dead, the statenlents made by the deceased concerning the transaction are
admissible. I am familiar with the statute but I have not
SP.en it for E=orne time. I would like to look at it. Gentlemen,
just recess for about ten minutes.
.
Note: Court and counsel retired to chambers.
The Court: I think that is admissible, gentlemen, what
construction these parties put on it themselves: certainly in
vinw· of the evidence. I think it would have been maybe a little
ntore to that contention, but in view of the fact that the plaintiff hin1self has put on evidence and testified to things, discu~sions, b~yond the precise wording of the covenant, that the
drug• store ~nd grocery store would be a violation and what
'vould not be a -violation·
Mr. Gordon: Plaintiff excepts to the ruling of the Court
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because the evidence ·te11:ds to vary the legal import of the
language used in the" ~ovenant
.
.

pag~ 289 ~

.

Note~; ~ Court and counsel returned to the
court rooin. The last question was read to the
witne~s as follows : _ '' Q. Now, please tell the Court and the
jury what statement .you heard Mr. Krikorian make on that
occasion or any other occasion when he was talking about
tlris lease with Dailey and the right reserved by him to rent
1039 West Grace Street for a chain store or a drug store.''
A. Mr. l(rikorian told me that he had consistently refused
to sign any 1\}ase which would prevent him leasing the corner
of 1039 West Grace Street for a drug store or a chain grocery..
Does that answer the question Y
Q. Do yon know about the time that Mr. Krikorian got a
letter from Mr. James c~ Page, who was representing Mr ..
Dailey as attorney?
A. It was approximately a month after we had closed the
lease ·with Chatnblee.
Q. Well, now, that is what Mr. Krikorian told yont
A. Th(~ answer I gave in the last question was what he
told me at that time and at subsequent times, and previous to
that l1e had also on several occasions made known that that
wa$-rnadc known to me that that was his position in the
matt~r.

Q. How much rent did he get from this place as a drug
storeY

A. $110.00.

By the Court :
Q. Now, Mr. Ritchie.
page 290 ~ A. Yes, sir.
Q. You said that Mr. Krikorian had steadfastly refused, or stated to yon that he had steadfastly refused to sign any covenant or execute any lease that .would
forbid him to ha.ve a drug· store there. Did he state to you
as to whether he had any conversation with Mr. Dailey about
refusin~ to do that, or was that just the attitude that he had
tnken or his id('a of the lease that he had executed Y
.A.• lie stated that he had had offers from Mr. Dailey involving- tying the corner up, which he had turned down.
Q. In other 'vords, do I understand from you that what
his discussion war; with vou was that he had also discussed
that thing with Mr. Dailey, or whether that was. just an attitude!
A. No, that he had discussed it with Mr. Dailey and that
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he had had offers involving the drug store which he had refusP.d to accept.
Q. Did he fell you he had had offers for a drug store for
:that before l1e executed the lease with Mr.. Daileyt The same
year or .several months previously?
A. That l1e had had an offer from Mr.. Dailey which would
limit him against a drug store..
Q. Did ltc tell you what .sort of a eovenant he had signed!
A. At the time of this-around about A.ugust he showed me
thls lease which he had signed at that time.
page 291 } Q.. Was that when he brought the lawyer's letter down there to you too f
A. Yes, sir..
·
~- And the lease together?
A. Yes, sir..
Q. That was after it had been 'BignedJ
A. Somewhere, I W@uld say, in the latter part .of August,
the day he got the letter~
Q. That was after he actually signed the drug store lease,
was it!
A. Yes, sir. Yes, sir. That is right, sir.
By Mr. White:
Q. Well, now, were you present when Mr. Dailey and Mr..
Krikorian came do'vn to the office--

Mr. Gordon: Excuse me one minute. May it please Your
Honor, we except not only on the grounds stated there now
but because this Btatement was a self-serving declaration not
in th.. pr('scncc of the plaintiff.
The Court: I have admitted the testimony and admitted
it on this basis, gentlemen, and you gentlemen of the jury:
thnt under thP. statute-! do not know, of course, of myself,
but I an1 perinitting this man to testify as to what Mr.
J{rikorian said to him concerning his discussion,
-pagn 292 } tl1at is, that Mr. J{rikorian claimed to have had
·with :rvrr. Dailey at the time the lease was executed,
that is, his statement of the transaction.
. By Mr. "'\Vhite:
Q Now, let us g·et that clear, Mr. Ritchie. Speak as plainly
to the jury as you can.
A. Ye~. sir.
Q. Befc,re ]{rikorian signed any lease with Mr. Dailey for
509 North Ryla11d Street, did Krikorian tell you that Dailey
wanted him to re~trict 1039 West Grace Street-?

'
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~Ir: G-ordon:· Wait onP. minute. We object to that ae
clearly leading and because it is not in accordanee,; as I recollect it, with the evidenc-e that this· witness has· already given..
The Court~ Objection sustained..

Q. 'VeB, let me ask you this now: What statements· did
muke to you, if any, about the conversations that had;
passed between him and Dailey before the' lease· was made·
botweeu him and Daileyf What did lie state to you ab:out
thatt
·
A. Yon are referring to conversations now made after-f

h~

NotP.: The question was read to the witness.

.A. I don't In1ow that he stated to me that he made any di-rect statement to Mr. Dailey, though he did say
page 293 f ·that he had turned down tnat offer from Mr.
Dailey. Now, whether it was by statement from:
him dirP.ct or through an agent I don '"t know.
Q. l-Ie told you he had turned down the offer from Dailey 1
Now, what did he tell yon that Dailey had offered or wanted'
him to dof
Note ~ Quef:tion rP.ad _to tile witness·.
A. That he wanted him to restrict tile c.orner of 1039· West
Grace Street so that it could not be used as a drug store or
a chain grocery.
·
Q. And be· told yon that he had declined any such proposition!
A. Ye~. sir.
Q. .A.nd during all of that time, now, yon were negotiating
with Chan1 blee Brothers for the drug store, weren't you Y
A. I was neg.otiating with both Ckatmblee and some months
prior to this. with Dailey himself.
Q. Now, 1\fr. H.itchie-

By the Court ~
·Q. Did yon say that you had been negotiating with Mr~
Dailey· himself?
A. N egotiatin~ witi1 Mr. Dailey himself, yes, sir.
By M t'. Wl1ite:
. Q. 'VerP you present whP.n Mr. Dailey and Mr. l{rikorian
came~ down to the Laburnum Realty ;C-orporation f
A. I was not present at that occasion, although
page 294 ~ I was present when Mr. Dailey came down and!
talked to Mr. Talley on another occasion.
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Q. Well, now, do you know whether Mr. Minson was present1
A. I do not know.
Q. Do )"QU know whether or not they had prepared one
lease and tore it up because it did not suit Krikorian?
A. I know that they said that a lease had been submitted ·
and was refused, but I didn't see the lease~ '
Q. What did he tell you why it was refus.edY

Mr. Gordon: What did who tell you Y
J\tir. White : Krikorian.
A. Because it would restrict the property at 1039 West·
Grace Street so that we could not lease it as a drug store•.
Bv the Court:
·Q. Do you know where that lease was that was tornf Did
you ever see it Y
·
A. I never saw it, no, sir.
13y }Ir. White:
Q. You have no interest in this case in the world, have you f
A. I have no interest in this case other than that we have
the lease on the 1039 West Grace Street, but I have no personal interest.

By 1\{r. Gordon:
Q. But of course you are getting your commissions on the
rentals?
page 295 ~ A. The Company does, yes. I have no personal interest in it at all.
CROSS EXAMINATION.

By Mr. Gordon:
:. ··: T
Q. Now, Mr. Talley died-?
A. February, 1935. ·
Q. February, 1935?
A. Yes, sir. 1936. It is this year. This year, 1936.
Q. And you said that Krikorian had all of his dealings_
with Talley? That is what you testified to first; is that correct?
A. By all of his dealings· I would mean that the final word
of any dealing would be with Mr. Talley. In cases he would
discuss the store I would get on the proposition, but before
he would finally close on anything he would consult Mr.
Talley. That is what.I meant when I said all of his dealings.
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Q. How; long· did Mr. Krikorian rent 509 North Ryland
Street to Mr. Dailey through your office Y
A. Since the Court adjourned I looked up some records
down there. I testified that Mr. Krikorian had gotten the
property, to the best of my knowledge and belief, in the latter
part of 1931 or the early part of 1932. I find that he bought
it in April, 1933. Aft~r I figured that possibly
page 296 ~ he had not owned it quite as long as I had testified-! want to get that straight. He bought
it in April, 1933, and from April, 1933, until approximately
April, 1935, that is two years.
Q. Dailey rented his premises from Krikorian through your
officeY
A. Through our office, yes, sir.
Q. Yes, sir. Then in April, 1935, and before that Krikorian
had been dealing through your office with regard to the rental
of No. 1039 West Grace; isn't that true Y
A. Yes, sir.
Q. Now, what was the occasion of Mr. Krikorian turning
over-taking over 509 North Ryland out of your hands and
putting it in the hands of Rose & Lafoon Y
A. Rose & Lafoon made M.r. Krikorian a loan on the property subsequent to the. date of his purchase of it, and he felt
that he ought to give it to them for that reason, I believe, although I do not know definitely that that was what prompted
him to give it toQ. Couldn't your office have made the loan on that building if there was any loan needed 7
A. I don't think that we would want to have loaned as
much as was loaned on it. In fact I think that he appliedit is my knowledge-my belief that he appliedQ. I am not asking you your belief.
page 297 ~ A. You asked me could we have made the
loan- ·
Q. I am asking you for your knowledge, please, sir.
A. We have the funds necessary to make loans, but whether
we would have made a loan as large as he got elsewhere is a
·
question that I cannot answer at this time.
Q. Now, at any rate the property was taken-during the
n~gotiations for the leasing of the 1039 West Grace, No. 509
was taken out of your hands and placed in the hands of Rose
& Lafoon; that is right 7
A. Yes, sir.
Q. Yes. Now, 'vhen yon started your examination this
morning you stated-and I am making this examination now
subject to the exception, of course-you stated Krikorian
told you he had consistently refused to rent his p-roperty to
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anyone under a covenant not to rent the corner store as a
drug store; didn't you say that?
A. Yes, sir, .. I think I possibly did.
Q. Was that all that he said to you on that occasion!
A. No, it was not all that he said.
Mr. White: Just a minute. He didn't get it all in there,
Drug store or chain store purposes.
Mr. Gordon: Chain store, then. I will put that. in.
A. I started to correct you to that extent, and I also will
say this, that in no conversation would that be all that would
be said.
page 298 ~ Q. Well, now, I want to know when was the
first time you knew that Mr. Krikorjan had leased
his 509 North Ryland Street to Mr. Dailey under a five-year
term.
A. I knew it about the tinie that I closed the lease with Mr.
Chamblee or iChamblee Brothers.
Q. Chamblee Brothers f
A. Yes, sir.
Q. Now, let me ask you whether or not this lease to the
Chamblees was actually executed on the day that it bears date
of, 19th of July Y
A. It is my-I do not know that that is the actual date.
As I remember it, it was.
Q. Did you execute it on behalf of the Laburnum people·!
A. The Laburnum people did not execute that lease.
Q. They did not execute it!
.A. No, sir.
Q. But it was prepared in your office?
A. Yes, sir, prepared in our office and executed by the parties thereto.
Q. ·But you do not know definitely just when it was turned
Qver for execution?
·
A. I know it was within a couple of days.
I

Mr. White:

Wait just a minute. The witness has said
to the best of his knowledge and belief the date
page 299 } in the lease is the date it was executed. That is
all he knows about it. Mr. Chamblee says the
same thing.
.
The Court: The next question, I understood, was when
it was turned over to the parties. Objection overruled.
Mr. Gordon: I would be very much obliged if my friend
would now allow me to cross-examine the witness. I have
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been trying to do what Your Honor asked us to do this morning and no.t to interrupt.
The Court: Now, of course, if objection is made to the
Court I have to pass on it.
Mr. White: If Your Honor please, it is not my duty to
sit here and have those kind of remarks passed upon me, nor
is it my duty to sit here and not raise objections that I think
proper to the Court, and if they are proper Your Honor will
sustain -them, and if they are not proper you will overrule
them. There certainly is not any occasion for any such remark as my friend has made to the Court here today, I respectfully submit.
The Court : Gentlemen of the jury, I want to
page 300·~ tell you that passages that pass between counsel
. or remarks between counsel and whatever the
•Court may say to counsel is not a part of the evidence or not
for you to· take into consideration. When in their judgment
objections are made they will have to be made to the Court.
During the day I have had no trouble, and I expect them to
still. Go ahead.
By Mr. Gordon:
Q. I will ask you can you locate at all how long, if any,
after the date of this lease o.f July 19th, 1935, this paper was
turned over to the parties for execution f
A. I have just testified that it was my belief that it was
the same date.
Q. .All right. Well, now, it was about that time that you
learned, first learned, that Mr. Krikorian had made a lease
to Mr. Dailey of .509 North Ryland Street; that is correct,.
isn't it?
A. That would depend upon what you mean by the word
''about''.
0. I mean to say within ten days either way.
A. I would say that is correct.
0. Within ten days either way f
A. Yes, sir.
Q. Yes, sir. Now, was that the first time, then, that you
had any conversation with Mr. Krikorian in repage 301 ~ gard to the question of what kind of covenant he
would givef
A. No, sir.
o. Whatr
A. No, sir.
Q. When was the first time?
A. Prior to the time that the lease was turned over to the
office of Rose & Lafoon I had direct contact and dealings with
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1\fr. Dailey in reference to such a lease as was finally .consummated by Rose & Lafoon for Mr. Dailey.· That was possibly-po-ssibly January or February, 1935. ·
Q. Now, did Mr. Dailey-you mean ·you ·had a talk with
J\tir. Dailey personally f
A. Yes, sir.
Q. Or with Mr. Talley?
A. Both of us.
Q. Are you certain that you had a talk with Mr. Dailey
about itY
A. I had a talk with Mr. Dailey in Mr. Talley's presence,
·
the three of us together.
Q. The three of you together?
A. Yes, sir. Mr. Dailey was in Mr.· Talley's office and he
called me in. ·
Q. Now, in that conversation, Mr. Krikorian was not present thenY
A. He was not present then, no, sir.
Q. Did Mr. Dailey then say that he wished to
page 302 ~ be protected against competition in his business Y
A. At that meeting Mr. Talley made the introduction of the subject by saying that Mr. Dailey was here
talking to him about leasing the corner.
.
·
Q. Le~sing the corner Y
A. Corner, yes, sir. That is the premises that Chamblee
finally leased.
·
Q. Oh, I se.e.
A. Leasing the corner and moving out of his present
stand?
Q. Y~s?

A. I stated that we were working on several propositions
on that, but that we would be glad to hear anything, any
proposition that he would have to make.
Q. Yes?
~·.And he-I don't know whether it was in Mr. Talley's
office; I possibly went up to Mr. Dailey's store the next day·
to discuss the matter with Mr. Dailey, and Mr. Dailey offered $90.00 per month if we would give him the corner store
which Chamblee now has. I submitted that offer to Mr. Krikorian and it was rejected.
Q. Was anybody present at that conversation you say you
had with Mr. Dailey at his office-at his place of business?
A. No, just Mr. Dailey and I. Some customers were com. . ing a~d going but I could not identify any of
page· 303 ~ them.
Q. Now, can you locate at all when that visit'
was madef
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A. I wou~d say it would be January or February of 1935..
.Q. January or February of 1935 Y
A~ January or February of 1935, yes, sir.
. Q... Then when you told him that Mr. Krikorian would not
le~e the corner store for $90.00, that let him out of the competition for that, didn't it Y
A. Mr. Dailey then suggested that we make a lease on his
present stand.
Q. Present stand Y
A. Yes.
Q. And didn't he tell you-f
·
A. Somewhat similar to the lease which he finally got.
Q. And didn't he tell you at that time that if it was leased
he wanted to be protected against competition 1
A. That is my belief, yes, sir.
.
Q. Yes, sir. N:<>w, then, when you leased this 1039 to the
Chamblees you knew, of course, that the drug stores in Richmond all carry lines of candy, tobacco, cigars, soda water, ice
cream, and such confections, didn't you Y
·

Mr. White: I object to that question.
The Court: Objection overruled.
Q. You knew that, didn't you f

A. I know what a drug, store usually sells, yes, sir.
Q. You knew that they sold those kinds of arpage 304

~

ticles, didn't you 7
A. Yes, I know what a drug store-

By the Court:
Q. He is asking if you know that they sold those kinds of
articles, Mr. Ritchie.
A. Yes, sir.
By Mr. Gordon:
·
· Q. Now, Mr. Krikorian, of course, knew the same thing,
didn't he?
Mr. White: I object to that. I am objecting to it now.
Mr. Gordon: One minuteYr. White: I object to it.
The Court: Objection sustained...
Mr. Gordon: We except.
Q. Did you discuss with }.fr. Krikorian the subject of the
classes of goods that would be sold in the drug store?
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.A. I had a convei~sation with him on that subject I don't
know that we said-that we J)ut it in exactly that way:.
.
Q. In that conversation that you had'with him. on that subject; that was the subjeet of what classes. of go,ods would be
.sold in the drug store, wasn't itY
A. The conversation was on whether he would restrict the
property ag:ainst the use as a drug store or a
page 305 } ~in ~rocery..
, Q.. Didn't the conversation also toueh on the
cquestion of whether or not the renting to a dr-qg store would
involve competition with such articles as were sold by Mr..
Dailey!
·
A. No, :sir.
Mr. White: W-e object to that.
The Witness: No, sir, no, sir~
The Court: Objection overruled.

;Q.
A.
Q.
A.

What?
No, sir.
Didn't it!
No, sir.
.
..
,Q. Well, now, you say that you had with Mr~ Dailey back
in the spring~you understood from him that wha.t he w~s
after was getting a lease that was to protect him against
competition; ihat is true, isn't it!
·
A. I so stated, I think.
_
Q. Yes. Then, when you came-If ·you knew that drug
stores ordinarii¥ sold such goods as were being sold by Mr.
Dailey, then when you came to negotiate as agent for Mr.
Krikorian a lease of the 1039 '~·est Grace as a drug store,
you knew that that would involve competition with Mr.
Dailey, didn't you 1
Mr. White: We object to that, sir.
The Court: Objection overruled.
Mr. White: I make an exception.
page 306}

Q. Didn't you know that!

.
A. Now, will you state the question again?
.

.

.

N otP.: Question read as follows: '' Q. If you .lmew that
drug store~ ordinarily sold such goods as .were being sold
by Mr. Dailey, then when you came to negotiate as agent for
Mr. Krikorian a lease of the 1039 West Grace as .a drug store,
you knew that that would involve competition with Mr. Dailey,
didn't you7''

214

Supreme Caur.t of Appeals of Virginia.

.A.. We had told. Mr. Dailey that we could give hun no sucJ1
protection against competition.'
·
The Court: That is not the question. The question was
whether you knew that would involve competition with ~Ir
Dailey..
p

.A.. I thought it would help him, if you want me'..
Q. I am not asking you whether you thought t1; would help
him or hurt him.
The Court: Do you know whether it would involve competition¥

Q. Why don't you know it f
A. Because I feU-You want me to--f
Q. Yes, I want yon toA. Because I felt that it would help him, Mr. Dmley, instead of hurting him.
Q. Whatf Help him?
page 307 ~ A. Yes, sir.
Q. Now, let me see if you thought that.
Mr. White: If Your Honor please, I obje~t to any such
remark as that.
The Court: Objection sustained as to that remark.
Mr. Gordon: I withdraw that aside.

Q. Yon kne'v that Mr. Dailey's place was on ~·side street,.
didn't yo-q:Y Didn't you?
Mr. White:- He said he did.

.A. I did.
Q. Did you know that or not Y
- A. I know it was on a side street.
Q. You knew that it was in the rear of this Grace Street
frontage, didn't you?
A. I did.
Q·. Yes. You knew that the larger traffic- was on the GraceStreet rather than on the Ryland, didn't you?
A. I did.
Q. Yes. Now, then, why, knowing those facts, and you knew
that under the terms of the agreement between Mr. Krikorian and the Chamblees they were going to spend, according to him, about $8,000.00 in improving those premises for
him, didn't you Y
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A. Well, are you-are you stressing the $8,000.00 or are
you stressing the improvements Y
page 308 } Q. I am stressing both of them.
A. Well, as far as I am concerned I am willing
to testify that they spent $8,000.00 because I don't know how
much-the improvements that were put on the building was
less than that, but he had some other improvements on the
residue of the property, which I don't know whether it ran
that.
Q. You knew, however, that the improvements outlined in
thisA. In Chamblee's lease Y
.
Q. -in the lease or in this blueprint exhibit were to be
put on those premises for Chamblee's occupancy, didn't
you?
A. Involving approximately $5,000.00.
Q. $5,000.00?
A. Yes.
Q. And yet you tell the jury that you thought that the
placing of a competing store on that corner would help Mr.
Dailey's business¥
A. I do, and I will teU them so again, as a business man,
yes, sir.
Q. Well, now, whether you thought so or notA. Let me finish answering that question. And I also told
Mr. Dailey the same thing.
Q. If you told Mr. DaileyA. Yes, sir.
page 309 ~ Q. -you told him that, though, after his lease
was all drawn Y
A. No, sir, no, sir. Before.
Q. Before!
A. Yes, sir.
Q. He didn't think so, did he?
Mr. White: We object to that.
The Court: Objection overruled. He c.an state it whether
he opposed or he didn't object or whether he did.

Q.
A.
Q.
him,

He didn't think so, did he?
He expressed some doubts, I think.
Yes. .Some doubts. Well, now, whether it hurt or helped
it was in competition with him, wasn't itT

Mr. White: We object to that.
The Court: Objection sustained.
Mr. Gordon: We except. ·
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The Court: I sustain that as a conclusion to be drawn
from the evidenQe in the record, and it is a matter for the
jury to draw and not for this witness to draw.
Q. T4en ·I will. ask you this question: Didn't you know at
that time that whether it helped or hindered Mr. Dailey's
business, that it still would bring the Chamblee Drug Store
as the seller of all of those kinds of merchandise
page 310 ~ hi competition with Mr. Dailey's business? Didn't
. . . you ~now thatY
.
A. Mr. Chamblee and I had a conversation on that, and
Mr. Chamblee statedQ~ I am ·not asking you about your talk with Mr. Chamblee.

The Court: Read the

question~

A. 1res, sir.
.
Q. Mr. Ritchie, I am asking ~ou, .~own ~n your head and
in your heart; I am asking you di,dn't you_ ~now ~t that time
that irrespective of whether it injui"ed ¥r• Dailey's business or whether it _helped Mr. Dailey's business, that the operation of such a drug store as you all proposed to _furnish
Mr. Chamblee would constitute competition with Mr. Dailey's
business Y
·
Mr. White: We object to that
The Court: Objection overruled.
Mt. White: Exception.
Q. Didn't you know that'
~
.
A. Is it peni;rlssible for me to ask you a definition of the
wordY

The Cou~t: No, sir. If you do not understand it I will
be glad to.
.
..
.The Witness_: I ~nd~rstand what the competition is, really,
what the usual definition of competition is.
·page 311

~

Q. I will ask you to a~we;r. the question, then.

A. I think I have. a little different idea of what
competition is from what you have.
The Court: Then answer what you haye an idea of competition. Competition is· a very_ plain word with a u~iver
sally fixed meaning, but if you have a .different one I will
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. let you give it after you answer it. But answer it according
to what your idea of competition is.
A. My idea of competitionThe Court: No, I did not ask you for your definition of
competition. The question is plain and dii·ect.
jj
Note: Question read as follows: "Q. Mr. Ritchie, I am
asking you, down in your head and in your heart, I am askin,g you didn't you know at that time that irrespective of
whether it injured Mr. Dailey's business or whether it helped
Mr. Dailey's business, that the operation of such a drug store
as you all proposed to furnish Mr. Chamblee would constitute competition with Mr. Dailey's business Y
I

Mr. White: We still object t.o the question, Sir.
A. It would constitute some competition.
Q. Well, now, let us see to what extent it would.
page 312 ~ You knew, of course, that-you said you had been
in Mr. Dailey's place of business Y
A. Yes, sir..
Q. What different lines of merchandise did he sell'
A. Some drinks, fountain goods, that is, soda water, CocaCola and syrups, or anything like that. Some groceries, if
I am not mistaken. Some stationery businessQ.. Tobacco and cigars!
A. Tobacco and cigars.
·Q. And lunches Y
A. Sandwiches, yes, sir.
•
Q. .Sandwiches and pies 7
A. Pies,· and maybe some bread.
Q. Bread, yes!
A. That is the general run of it.
Q. Now, will you please give a single article that 1\fr. Dailey
sold in his pla~e that the Chamblees did not sell in their drug
store at the corner, if yon can?
·
Mr. White: We object to that.
The Court: Objection overruled.
Mr. White: Exception.
A. Loaves of bread.
Q. Do you know he sold loaves of bread?
A.. To the best of my knowledge and belief, sir.
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Q. You don't know that, thoughT
A. I know it as well as I know of anything. It
is my belief.
Q. Your belief? I am not asking you for your belief.

page 313 }

By the Court:
· Q. Mr. Gordon restated certain articles sold in Mr. Dailey's
store.
A. Yes, sir. ·
Q. And then he asked you if 1\tir. Chamblee's store did not
sell those articles, or if any of those articles he enumerated
sold by Mr. Dailey were not sold by ~fr. Chamblee. Then
he asked you if you knew of any article sold by Mr. Dailey
that Mr. Chamblee .did not sell.
A. Yes.
Q. That Mr. Chamblee did not sell Y
A. And I said loaves of bread.
By Mr. Gordon:
Q. Is that the only one you can think off
A. That is the :first one, sir.
Q. All right, now, let's think of some other now, if you
can.
A. Canned goods. It is my belief that Mr. Dailey sold
some canned goods. I may be wrong.
Q. You think he sold canned goods f
A. I was under the impression that he sold some canned
goods, yes, sir.
Q. Did Chamblee sell any canned goods at all'
A. As far as I know he does not.
. page 314.} Q. As far as you know 1 Yon don't know
whether he does or not, do you Y Do you, nowr
A. I would not want to say that he does not sell anything
in cans, butQ. Of course not. Now, let me ask youMr. White: But what? You were going to say:-Y
A. But by canned goods a person usually means cans of
spinach, corn, and groceries.
Q. Groceri~s?

A. Yes.
Q. Was Mr. Dailey conducting a grocery store or a confectionery?
A. A so-called confectionery.
Q. Yes. Now, did you know that Chamblee would sell cigars,
. cigarettes and tobacco in the drug storeY
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A. I supposed he would, yes, sir.
Q. Yes. You knew he would, didn't you?
A. I don't know that he does now. I don't know.
Q. You knew that those were usually sold in a drug store,
didn't you?
A. Yes, I knew those were usually sold in a drug store, yes,
sir.
Q. Yes. :Qid you know that Mr. Dailey sold those same
articles?
A. I did, yes, sir.
.
. Q. Did you think that the sale of cigarettes,
page 315 }·cigars and tobacco in that corner store would help
the sale of similar articles in Mr. Dailey's store?
Mr. White: We object to that.
The Court: Objection overruled.
Mr. White: If Your Honor please, will it be understood
that I am objecting to all these questions without-?
The .Court; Yes. This witness 4as stated in explanation
that in talking to both of the original parties to the contract
that he told them it would help Mr. Dailey's business, and
I understand these questions are directed to him to see just
why he thought that it would help.
Q. Yes. Now, I ask you a questionA. All right,. sir.
Q. Did you think that the sale of cigarettes, cigars and tobacco in that new and attractive drug store on the corner
of Grace would help the sale of the same articles at Mr.
Dailey's on the side street?
A. I thought it quite possible, yes, sir.
Q. Quite possible?
A. Yes, sir.
·
Q. Now, did you think the same thing about sandwiches, ice
cream, Coca-Cola, beer, candy, cake, pies, and
page 316 ~ soda fountain drinks?
A. I did, sir.
Q. You did, and you still think so?
A. I still think so.
Q. You still think it; and yet you knew that notwithstanding that belief on your part that the business at the corner
would come in active competition with Mr. Dailey; you said
that a while ago, didn't you Y
The Court: He has answered that question. Just disregard that. Don't answer that.
:Mr. Gordon: Yes, he has answered that.
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Q. Did you ever see the ~etters that Mr. James C. Page
wrote to Mr. l{rikorian in August, 1935!
Mr. White: Before he answers this question I think he
ought to show him the letters and ask if he ever saw those
·· .
letters.
Mr. Gordon: I have no objection in the world to showing
him the letters.
.
The Court: Yes, show him t.he letters so he knows what
you are speaking of.
Mr. White: He wouldn't know which ones you are referring to.
Mr. Gordon: Here they are, }fr. Ritchie.
A. Yes, sir. What is your question?
Q. I asked you did you ever see those letters
page 317 ~ before, or copies or them'
A. Yes, sir, I have seen them.

Q. When did you see them first, and where f.
A. I saw them about the same day they were received by
·him, the- addressee, Mr. Krikorian.
Q. In other words he brought them in and showed them
to you?
A. Yes, sir.
Q. Now, did you ever have any conversation with Mr.
Dailey here after the lease was made from Mr. Krikorian to
the Chamblees Y
A. I think not, sir.
,
Q. Yes. Did you ever have any conversation with Mr.
Dailey after July the 2nd, 1935, which was the date of the
lease effected by Rose & Lafoon for Mr. Krikorian with Mr.
~ailey¥

A. No, sir, we didn't represent·the property then.
Q. Yes. And as I understand it you never had ariy con:Versation with Air. Dailey after the property was taken out
of your hands and put in the hands of Rose & Lafoon; that
is correct?
A. That is right, sir.
RE-DIRECT EXAMINATION.
By Mr. White:
Q. Mr. Ritchie, now still look at the jury. Durpage 318 ~ in~ the time that you were having negotiations

w1th the Chamblees, as a matter of fact was anything ever said by them to you as to what they would actually sell in case they made the lease Y
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A. No, sir, nothing was said ab:aui that.
Q. 'That featmre was never ;gone in:~, disc.nssed by either
party !I
Mr. Gordon:: W-a1t one niinute. 1\1:-ay it plea:se Your Honor,
we object te leading questions now. This witness nas been on
.examination in ehief and cross ·examination.
Mr. White: I submit to the Court that wbat I asked was
not leading.
_
The Court: I do not thin}{ that question 'vas leading. I do
not tbirik it makes ·any diffe'l'lence.
Note: The question was read as follows-: ''Q. That fea.turP. was never gotre into, discussed by either party7"

A. The answer to that is that we had a conversation relative to the confectionery in the baek, but no conversation
relative to restricting Chamblee's business. But Chamblee,
however, stated that he believed that-·

Mr. Gotdon: One minute. We object to his statement
:about Chamblee's guesswork.
The Court:· Objection sustained.
page 319 } Mr. Gordon: Oh, go ahead.
The Court: All right, objection withdrawn.
Mr. Gordon: I withdraw the objection. Let him go abead
With the statement.
A. Chamblee stated that he had one store at Lombardy
and Park Avenue in which a similar situation prevailed, in
which he helped the confectionery and the confectionery
helped him, and that he believed that the same would exist in
this case.
Mr. Gordon-: He did t

·By Mr. White-:
Q. Now, that conversation was between whom'
A. Chamblee and me.
1\ir.
Mr.
Mr.
right.

Gordon: No listener~ If Your Honor pleaseWhite: Now, Mr. Gordon, don't interrupt, please, sir.
Gordon: I beg your pardon. I beg your pardon. All
Go ahead.

Q. Now, you were asked about drug stores and you an-
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swered the questions~. Now, do. you know what is sold im
these· chain groce11r stores!
Mr. Gordon:. We object..

A. Yes, I know.. · ·
The Court: Obj.ection overruled..
Mr. Gordon: Exception.
A. Yes. I know what is sold in the cnain stores~
Q. Well, now, tell the jury what are sold in
the standard chain store that exists in Richmond.
A. They sell canned groceries, fresh produce, fruit, drinks,.
candy, cakes, oiiQ~ Don't they sell everything that Mr. Dailey sold, or doyou know anything he sold that is not sold in these chain
grocery stores?
A. There may be a few things· that he s·ells that he woul<I
have more variety than the chain grocery, but I believe the
chain grocery sells practically everything that a confectionery sells.
Q. Don't they sell cigars and tobaccof
A. They sell cigarettes.. They do not as a rnle sell cigars ..
They sell cigarettes.
Q. A great many of· them do, don't theyY
A. They don't in Richmond, I don't believe, as far· as:
cigars are concerned.
Q. Sell cig·arettes, don't they f
A. Yes, sir.
Q'. They sell beer f
.A. Yes, sir, they sell beer.
Q. They sell soft drinks?
A. They sell soft drinks. They do not sell fountain drinks-,.
but they. sell soft drinks.
page 321 ~ · Q. Sell pies Y
A. Sell pies ..
·Q. And cakes?
A. And cakes.
Q. They sell bread?
A. Yes, sell bread. Cand·y-Q. And they sell candies?
A. Yes, ·sir.
Q. Well, if there had been a chain grocery store on that
corner at 1039 West Grace Street, would it have been just as
much competition between it and Dailey as there is between
the drug store and Dailey Y

page 320

~
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Mr. Gordon: We object.
The Court: Don't answer. Objection sustained.
Mr. White : Now, if Your Honor please, are you sustaining
that on the ground that that is a question for the jury todrawY
The Court: Yes, sir..
Mr. White: Sir?
The Court: Yes, sir. This witness is not going to be allowed to draw his conclusions that are ·just as good for the
jury to draw conclusions on in the end. The witness is not
here to draw his own conclusions as to whether this store
or that store-He has stated and is permitted to
page 322 ~ state what each one of them sold. Now this man
is not-he certainly is not an expert on chain
groceries, the drug business, the confectionery business, nor
on the locality. He won't be permitted to answer that ques- ·
tion.
Mr. White: I just want the Court-I understand the
Court's reason for sustaining the objection is because the
jury can draw their own conclusions. That is all.
RE-CROSS EXAMINATION.
By Mr. Gordon:
Q. Wait one minute. What time do grocery stores usually
close in Richmond Y
A. Six-thirty. You are talking about chain groceries!
Q. I am talking about-yes.
A. Six-thirty P. M. week days.
Nine-thirty Saturday
nights .
Q. How late did Mr. Dailey keep open his confectionery!
Mr. White: Do you lmow that? If you don't know I object to it.
A. I don''t know.
Q. You don't know?
A. I don't know.
Q. what time do the chain grocery stores or the grocery
stores open in the morningY
A. I am not so sure of that. I can give you a
page 323 ~ fairly good estimate.
.
Q. I will be glad to have your estimate.
A. My estimate w.ould be seven-thirty in the morning.
Q. Seven-thirty Y
A. Yes, sir.
Q. Do you·know what time Mr. Dailey opens his storeY
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A. I do not.
Q. WhatT
.
A. I do not know, no, sir.
Q._ Can you Iiame a single grocery store in Richmond that
has- a soda fountain?
A..I don't believe I can. It is a possibility that the Old
Dutch Market has, but I would not like to make that as a
definite statement.
Q. Do you know a single grocery store in Richmond, or
chain grocery sture, if you choose to call it so, that takes
orders and· sends the goods out by messengers Y
A. Yes; sir, There is one chain that does that.
Q. Which one does that?
A. The Pender chain.
Q. The Pehder chain Y Is that the only one you know of
that does itT
A. That is the only one I know of that does it, yes, sir.
There are only three big chains.
Q.. Do you know of a single chain store in Richpage 324 ~ mond that has accommodations for seating customers at chairs and tables?
A. No.
Q. WhatY
A. No. They do not use the space that way.
Q. Don't use it that way? Do yoti know of any chain_store
in Richmond that sells-makes up and sells sandwiches Y
A. Not makes up themselves, no; sir.

Witness stood aside.
page 325

~

K. D. ANGUS,
a witness introduced on behalf of the plaintiff,
being recalled to the stand, testified further as follows :
DIRE1CT EXAMINATION.
By Mr. Gordon:
Q. Mr. Angus, have you had time to prepare the data which
we req!}ested Y
A. Now, I have got by the month that you asked me, but
in regard to the tickets Mr. Felthaus, Secretary-Treasurer,
says that. Mr. White: I object to what he says. Oh, go ahead. What
did he sayY
A,

~aid

that if you want to take this he can give you an
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affidavit to the effect that this will be correct. It will take a
girl about two days to go over-go there and get the tickets
out.
Mr. White: I think we ought to have all of the evidence if
we are going to have any part of it, Judge.
The .Court: I understood you gentlemen to agree that this
witness should go up and get from his ledger, off his ledger
~f that showed it, or from any other books that he had there,
what his sales 'vere to the Dailey Confectionery
page 326 } over a period of time which was about two years.
Now the gentleman has that. I am going to permit it to go in if he has got a complete statement.
The Witness: ·complete -statement from October 1st, 1934,
to October lst, 1936.
The Court: All right. Well, that was agreed on. That
will beMr. White: October, 1936'
The Court: October, 1934, to 1936.
Mr. White: We certainlv are not interested in 1936.
The Court: That is-both of you gentlemen agreed on that
before this witness went away, and it was distinctly stated
·
oyer a period of two years.
Mr. White: I do not think that prior to the moving day
and subsequent to the moving day has got anything to do
with the case.
The Court: Both of you gentlemen asked him to get what
he had sold him up on Robinson Street.
1\fr. White: I think Your Honor will bear out that all I
asked this witness to bring here was any bills or tickets that
this man signed. That is all I asked.
The Court: Yes, and Mr. White, my recollection was you
consented that he should go and not bring the
page 327 } actual ledgers downMr. White: Yes, I didThe Court: For the period disclosed, over two years of
time.
Mr. Gordon: And the best evidence, ,Judge, that he had a
memorandum and he testified to those two periods of time.
Mr. White: What they called for we agreed might be
brought here-I thought to bring his books, but I don't remember about that now.
The Court: To be certain about it the Court made a note
at the time which I have before me. I have before me a memorandum: Agreed by· counsel that they should secure what
is disclosed from October lst, 1934, through to Octobe·r 1st,
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1936. Now, before that time he was on Ryland Street; part
of the time he was on Robinson Stx·eet.
~1:r. Gordon: All right, Mr. Angus, just give that information if you have got it tabulated there. You can hand it to
us and we can show it to the jury.
Mr. White: Let him tell what is on it.
By the Court :
.
Q. Starting with October 1st, 1934, just give it on down
each month.
A. You want each month t
page 328 } Q. Yes, sir.
A. All right. October 1st. I am going to give
you the beer first. On October-this is from 1934 to 1935 ..
On October he bought 50; November, 35; December, 35; J anuary, 35; February, 30; March, 40; April, 40; May, 45; June,
65; July, 70; August, 85; September 30.
Q. Now, that was September, 30, of what yearT
A. Nineteen-thirty-let's see, now. Began with October,
1934.
Q. And you have given to September, 1935, now, haven't
you?
A. That was-no, that was September-·
Mr. White: Sit down, Mr. Angus.

A. -that was September, 1.935, Judge ..
Q. That you 'vound up withY
A. That I wound up with.
Q. That is what I understand.
.
A. Now, I am going back to October, 1935, which will be
35; November will be 30; December, 20; January, 20; February will be 16; March will be 5; April, 18; May, 22; June,
19; July, 19; August, 19; September, 19.
Q. ·That is September, 1936, you ended up with f
A. Yes, sir.
By Mr. Gordon:
Q. And the totals for the two years?
A. In the first was 530, and the second was 24Z..
page 329 ~ Q. All right, sir. Now, is there any other data
given on your slipY
A. In regard to gas for the soda fountain. On October~

1934-

Q. What year~
A. October, '34, they bought one tube. Do you want me
to give the price of it or not? One tube, $4.50. Now, on May,
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1935, we bought one tube for $4.50. On July; 1935-I mean
"they". '35, bought one tube at $4.50. On October, '35, he
bought one tube. Dec.ember, '35, he bought one tube. Then
on June, 1936, he bought one. July, he bought one.
Q. All right.
.
Note: Memorandum marked "Exhibit No. 12" and filed
in evidence.
CROSS EXAMINATION.

By

Mr. White:

Q. What do you mean, Mr: Angus, by those tubes of gasY

A. Tubes of gas. From the price of those tubes they gottall tubes. 20 pounds. They were used in carbonating the
soda fountain to make drinks.
Q. How many does your paper show he bought in 19347
A. '34, from October, '34~· only one.
Q. Only oneY
A. Only one.
Q. And how many did he buy in 1935 up to No~
page 330 ~ vember the 1st~
A. November 1st, 1935, he boughtQ. I said through 1935 up to November 1st, how m.aily did
.he buyY
A. Three.
Q. Only three?
A. Up through November, to the 1st of December, he bought
three.
Q. The whole year Y
.
A. The whole year-! don't know whether he boug~t itwait a minute-! don't know whether he bought it all from
me, don't you understand Y
Q. Now, why did you say thatY
A. BecauseQ. Just answer this question.
A. You asked me a question and I told you.
Q. Why did you make that remark'
A. Becaue I wanted to explain just the reason whyQ. I didn't ask you anything in the world about what he
bought from anybody else and we were not talking about
that. Now, tell the jury why you said he might have bought
something from somebody else.
A. Because there are people in the business, and why
couldn't he have bought?
Q. Did you sell him for anybody else Y
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A. Did I sell him for anybody else 7
Q. Yes, sir, but your own concern 7
.A. No, I d.idn 't sell him for anybody else.
Q. Why did you make that remark?
A. For the simple reason that he could do it, that is all..
Q. Are you friendly to them Y
. A. No; si~..
Q. Do ymi.want to help him?
A. I don't~ want to help him any more than I want to put
the plain facts, that is all.
· . .
Q. Has that anything to do with the plairi facts when you
don't know anything about it 7
A. I don't kno'v anything about it 7
Q. Whether he had bought anything from anybody else or
not!
A. If he was doing any kind of business I know he would
have to buy some from somebody else.
Q. Did he tell you that? Did he tell you soY
A. No, he never told me, but the way a confectioneryQ. If he was doing any business he would have bought
some from somebody else f
A. All right. He never told me so and I don't know anything about it.
· ·Q. Now, can yon explain to this jury and the ·Court why
you made that side remark Y
A. Just for the same reason I told you what I told you;
that is all.
page 332 ~ Q. Well, then, the gas that you ~old him throug·h
1935 doesn't sho'v that he was doing much business, does itT
·
.A'.. From what I sold it, yes, it doesn't show it.
. Q. Doesn't show it Y Doesn't Ahow that he was doing much
business in the evening, does it Y And whether he bought
any gas from anybody else you don't knowY
· A. I don't know.
Q. Aren't you right friendly to Dailey?
A. Not any more so than I am to any of my customers.
page 331 ~

Mr. White : Well, that will be all.
Mr. Gordon: Much obliged.
The Witness: Judge, can I correct one statement I made
before I left the stand, please, sir 7
The Court: You mean ~efore you leftY Yes, sir, if you
feel that you made a mistake.
The Witness : I did make a mistake. Because I thought
I had before I left and I want to look it up.
The Court: All right. I do not know what it is.
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The Witness : If you recall the question was this. It
was asked me what my price on the beer was and when the
change was made.
The Court: You can correct that, sir.
The Witness: I gave him the price of $1.75 when I should
have said $1.60, and the change was made in Depage 333 ~ tober, 1936.
l\tir. White: 1936, you mean~
The Witness: 1935, I meant to say.
. The Court: The chang·e was made October, 1935.
By Mr. Gordon:
Q. In other words, the original was $1.60?
A. The original was $1.75.
The Court: I thought he said he reduced the price in Oeto ber, 1935.
A. 1935.
Q. Yes ; reduced the price~
A. But when he asked me-the $1.75, it was $1.60.
Q. Did I ask you, 1\ir. Angus, or was it my friend!
A. I don't know which one it was that asked me the .quesiion, but I am trying to give you straight facts.
Q. Was your reduction from $1.60 to $1.50?
A. That is right.

Witness stood aside.
page 334 }

E. W. lVIINSON,
a witness introduced on behalf of the defendant,
being first duly sworn, testified as follows:

DIRECT EXAMINATION.
By Mr. White:
Q. Mr. l\tiinson, are you connected with the Laburnum
Realty Corporation?
A. Yes, sir.
Q. Now, talk rig·ht to the jury, please, sir. What do you
do and how long have you been connected with that company?
A. I have been connected with Laburnum Realty Corporation approximately five years and a half, in the main capacity
of manager of the insurance department.
Q. Was Mr. Talley at one time connected with Laburnum?
A. Yes, sir.
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Q. He is dead, is he?
A. Yes, sir.
Q. Did you kno'v lVIr. Krikorian f
A. Yes, sir.
Q. And do you know Afr. Dailey?
A. Yes, sir.
Q. The Laburnun1 Realty Corporation handled some real
property for 1\{r. J(rikorian, did it not f
A. Yes, sir.
page 335 ~ Q. And did it make the lease to Chamblee
Brothers· of 1039 West Grace Street 1
·
.A. Yes, sir.
Q. Now, Mr. Minson, were you present on the occasion when
Mr. Krikorian and 1\ir. Dailey came in to the company's
office on Main Street to have a talk about the lease of some
property on Ryland Street 1
A. Yes, sir.
Q. Who was present at that conversation or meetingf
A. J\.fr. Talley of our office, Mr. Krikorian, Mr. Dailey, and
myself.
Q. Well, now, what was the object of meeting down theref
What were they talking about~
A. To try to come to some terms and agreement whereby
they could dra'v up a renewal lease for Mr. Dailey.
Q. What did J\ir. Dailey want Mr. l{rikorian to do1
A. To insert a clause in his lease prohibiting Mr. Krikorian
from leasing the corner store at 1039 West Grace to any type
of business that would install a soda fountain.
Q. Now, was anything said about a drug store or chain
store!
A. Yes, sir.
Q. Now, what did you-you said you were in there?
A. I drew the lease for 1.[r. Talley.
Q. Drew the lease~
A. Drew the lease.
page 336 ~ Q. Do you l~now what became of that lease?
A. Yes, sir.
Q. What became of it 1
A. 1\'lr. Krikorian tore it up.
Q. In other words, at this meeting Air. Dailey was trying
to get J\lfr. J{rikorian to restrict 1039 \Vest Grace Street, was
he'
A. Yes, sir.
Q. \Veil, now, what did l{rikorian tell you that-? .
~Ir. Gordon: Your Honor, is it understood that our exception holds good for all of _this~
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Mr. White: If it was not understood I will certainly agree
to it.
- The Court: All right.
Q. Now, go on and tell the jury exactly what position Krikorian took down there at that meeting and what Dailey's
position was and what the result of it was.
A. Well, to begin with, I suppose that Mr. Talley had been
trying for at least two months to bring 1\iir. Dailey and Mr.
Krikorian together on the terms of the lease, and I think it
was more or less thoroughly discussed.
Q. May I ask were you present at all those discussions Y
A. No, sir.
Q. Then just tell us what you know about it. If somebody else comes around and told you about it it
page 337 ~ is not evidence. Those discussions that you were
present at.
·
A. I mean it was discussed.
Q. Go ahead and tell the ones that you were present and
who drew up the lease and so on.
A. lVIr. Talley instructed me to draw up a lease and put in
it just what Mr. Dailey wanted. That I did, put the clause
in it as I stated before that. limited the leasing of 1039 to
any 'type of business that wou.ld install a soda fountain.
The Court: That would what 1
The Witness: That would install a soda fountain.
A. (Continued) Mr. Krikorian would not sign the lease.
·He tore it up. Said that at the time he had already entered.
negotiations to build a store on the corner and to lease it
as a drug· store, and for that reason he would not sign that
lea.se restricting it.
By the Court:
Q. When 'vas this, now Y
A. This was about May, 1935.
Q. Did you :rp.ake this lease in duplicate?
A. In triplicate.
Q. Tore them all up?
A. He tore them up, yes, sir. It was not signed by either
·
party.
By 1\{r. White:
Q. Now, do you know, Mr. Minson, when Mr.
page 338 ~ ICrikorian got letters from Mr. Dailey's lawyer
threatening to bring suit against him Y
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A. No, sir.
Q. Well, now, did !1:r. l{rikorian any time in the summer of
1935 make any statement to you or in your hearing about the
reservation that he made as to 1039 "\Vest Grace StreetY
Mr. Gordon: At what time was that¥
Mr. White: The summer of 1935.
A. Only at that n1eeting that I attended.
Q. Only at the meeting~ Krikorian you know would not
agree to restrict 1039 West Grace Street for any business
that was going to use a fountain; is that rightf
A. Yes, sir.
Q. And for that reason he would not sign the lease?
A. Yes, sir.

CROSS

EXA~IINATION.

By lVIr. Gordon:
Q. Mr. Minson, did your concern eyer handle the property
509 North Ryland?
A. If that is the property Mr. Dailey occupied, we did.
Q. Yes. Up to what time did you handle it?
A. Up until some time in the spring, I ·believe, of 1935.
Q. And what became of it then Y
A. It was turned over to Rose & Lafoon.
Q. Do you know why?
page 339 ~ A. No, sir.
Q. Don't you know why it ·was turned over to
·Rose & Lafoon 7
A. No, sir.
Q. Well, then, now, are you certain that it was as late as
May that this conversation occurred between Mr. Tall.ey,
Krikorian, Dailey, and you~
A. I am reasonably sure, yes, sir.
Q. In May, 1935?
A. Yes, sir.
·
Q. And no'v as I understand it you four were the only ones
present?
A. That is right, sir.
Q. In that conversation Mr. Dailey was contending that a
business should not be put in that corner that competed with
his, wasn't he 1
A. He was asking for that restriction, yes, sir.
Q. Yes, for that restriction; and ~f.r. Krikorian recognized
the fact, didn't he, that a soda fountain 'vould compete ,vith
him?
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Mr. White: We object to that, sir. If Your Honor please,
I respectfully submitThe Court: He is on cross examination.
Mr. White: I don't care what kind of examination he is
·
ou. I respectfully submit that the witness canpage 340 } not go any further than to tell what he heard and
what transpired there.
·
The Court: He mav have discussed the soda .fountain as
being something-it seems that they talked about a soda
fountain.
Mr. White: I say, he can tellThe Court: He 'vas talking about restrictiye propositions
about putting in a soda fountain there, the only thing that I
recall he expressly said in response to a question you asked
him. The objection is overruled.
By Mr. Gordon:
Q. Mr. Krikorian recognized then that a soda fountain
would come into competition with Mr. Dailey, didn't he.Y
A. He made no such statement. He just refused to restrict himself.
Q. With regard to a soda fountain 7
A. He refused to sign the lease with that restriction.
Q. Mr. Dailey insisted that a soda fountain would compete with him, didn't he~
A. He insisted upon those restrictions being placed.
Q. Yes, he insisted upon those restrictions. Well, now, you
say you drew the lease, didn't you Y
A. At that time, yes, sir. ,
Q. You drew it. Did you draw it for a drug
page 341 ~ store purpose or what~
A. I drew the lease for 1\'Ir. Dailey.
Q. For Mr. Dailey!
A. For Mr. Dailey, yes, sir.
Q. Did you subsequently draw a lease for ~Ir. Chamblee?
A. No, sir.
Q. In that conversation that you all had you knew perfectly well, didn't you, that a drug store would handle general confections, didn't you?
A. They do as a rule, yes, sir.
Q. Yes. J\tlr. J{rikorian· knew that too, didn't he?
1VIr. White: We object to that, sir.
The Court: Objection sustained.
Mr. Gordon: What1
The Court: Objection sustained. If there is any discussion
brought out, but this man is asked for a conclusion.
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Q. Was there any discussion at that time about the character of goods that would be handled Y
A. No, sir. No, sir.
Q. You knew perfectly well, however, that th_e drug stores
in Richmond all handle candy, cakes, pies, cigars, tobacco,
soft drinks, soda fountain, and all that, didn't y~liY

Mr. White: We object to the question. I didn't ask that
question.
page 342

~

Q. I asked you didn't you know that.

'rhe Court: Objection overruled.
Q. Do you know that¥
A. The majority of them do, yes, sir.
Q. Isn't it almost universal in Richmond T
A. Yes, sir.
· .
Q. Yes. Now, subsequently that was-the lease then was
drawn renting the Chamblees the corner for drug store purposes, wasn't it Y
·
A. I have never seen Chamblee's lease.
.
Q. You have never seen that? All right. Now, in whose
office did you say_ there was this conversation Y
A. Mr. Talley's.
Q. In Mr. Talley's offic~1 That is all.

RE-DIRECT EXAMINATION.
By Mr. White:
Q. Mr. Minson, Mr. Gordon asked you about what drug
stores sell in Richn1ond. I am going to ask you if it is not a
fact that chain grocery stores sell pies, cakes, bread, beer,
drinks, candy, and cakesY
A. Yes, sir, and some of them automobile oil.
Q. Do you know what Mr. Dailey sold in his place?
A. I have a general idea, yes, sir.
Q. What did he sell there, according to your
page 343 ~ idea~
A. Soft drinks, bottled drinks, tobaccos, candy,
and a few pastries.
.
Q. Now, do you know of anything that he sold with the
possible exception of cigars that is not sold in a chain grocery store?
A. No.
Q. Doesn't this grocery store down here at Seventh and-
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Mr. Gordon: May it please Your Honor, I object to.my
friend's putting his questions now in such a leading form.
The Court: 0 bjection sustained.
Mr. White: I am not aware, if Your Honor please, that
I am leading this witness at all.
.
The Uoul..,. ..L·nat question and answer is all right.
Q. Now, do you know the Old Dutch Market at Sev:enth and
Franklin Streets?
A. Yes, sir.
Q. Have you been in there?
A. Yes, sir.
Q. Don't they sell everything in there that this Mr. Dailey
sold in his place, a good deal-Y
Mr. Gordon: I object.
Mr. White: Let me finish, Mr. Gordon.
Q. ( Continued)-a good many more thingspage 344 ~

The Court: Don't answer· that. Now this witness can answer as to what he knows that Mr.
Dailey sold, and what he knows that this other grocery store
sells, but he cannot just draw his conclusions all the way
through as to whether one blankets the other one.
Mr. White: I don't want him to do that.
Mr. Gordon: May it please Your Honor, there is another
objection, his picking out one particular store and asking
about it instead of asking the general run.
Mr. White: A grocery store is a grocery store.
The Court: I will let you go back and ask him the general run, but different ones have been picked out in different
places, when you all haye asked him if any store · did it.
That is, everything that you knew that Mr. Dailey sold. Do
not draw conclusions as to what you might not know.
By the Court:
Q. The items that you enumerated and know Mr. Dailey
sold; does the Duwh Market sell all of those items?
A. Yes, sir.
Mr. White: That is all.

RE-CROSS EXAl\1INATION.
By Mr. Gordon:
,

page 345
·

~

Q. Now, let me ask you, do the general run of
grocery chain stores here have soda fountains in
them?
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A. No ..
Q. ,Do they sell sandwiches 7
.A. No.
Q. Do they send out and supply cakes and sandwiches and
soft drinks on orders from outside 7
A. Some of them.
Q. Who does!
A. Well, we have some in our neighborhood that will deliver.
Q. Who did?
A. The Sanitary in our neighborhood will deliver.
Q. They will t
A. Ye~, sir.
Q. Have you ever been in Dailey's place!
A. Ye~ sir.
Q. "'When?
A. At the time our office was handling the property.
Q. What time do the grocery stores usually close Y
A. Which ones! ·
Q. Any of them, any of these chain groceries.
A. Some of the chain stores close at six-thirty.
Q. What time did Mr. Dailey close his business!
A. I don't know, sir.
Q. What time do the chain stores open?
A. I don't know, sir.
page 346 ~ Q. What time did Mr. Dailey open?
A. I don't know, sir.
Q. Do you know of any of the chain stores that furnish
tables and chairs to accommodate customers!
A. None that I know of.
Q. Do they usually sell beerY
A. Some of them, yes, sir.
Q. Some of them sell beer and some of them do not '1
A. Yes, sir.
Witness stood aside.
page 347

~

MRS. AGHAVNI GHAZARIAN,
a witness introduced on behalf of the defendant,
being first duly sworn, testified as follo,vs :
DIRECT EXAl\iiNATION.

By 1\fr. White:
Q. You have told your name. You were the daughter of
Mr. Krikorian!
A. Yes, sir, I am his oldest-! was his oldest daughter. I
am-
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Q. .And you are married?
A.. Yes, sir.
Q. .And how old are you?
A. Twenty-two.
Q. When did your father die1
A.. February 22nd, 1935-1936.
Q. Did you live at home with your father?
A. Yes, sir. I still do.
Q. Are you in a position to tell the jury whether or not
you know about the time that your father received some communication from 1\{r. Dailey's la,vyer?
·
A. Yes, sir. I usually always handled the mail. Therefore
I knew when the letters came in.
Q. Now, did your father ever make any statement in your
presence about this lease between him and Mr.
page 348 } Dailey?
A. Yes, sir.
Q. What statement did he make1

Mr. Gordon: Same objection, Judge.

Q.. What did he say about the matter .within your hearing,
and what did he intend to do by making this lease, if he
made ·any such statement?
A. I heard my father say repeatedly on several occasions
that he had made his intentions, that of building a drug store
on the corner, perfectly plain to Mr. Dailey before he had
started negotiating with him, that he had told Mr. Dailey
that he would give him the choice of either staying there or
even moving out, that he was going to put a drug store on
the corner, and that he was· even negotiating such a lease as
that of putting a drug store on the corner, and Mr. Dailey,
fully aware of this, had chosen to stay there.
CROSS EXAl\fiNATION.

By Mr. Gordon:
Q. Your mother qualified as executrix of your father, didn'i
she?
A. Yes, sir.
Witness stood aside.
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~

C. C. DARRACOTT,
a witness introduced on behalf of the defendant,
being first duly sworn, testified as follows :
DIRECT EXAMINATION.

By Mr. White:
Q. Mr. Darracott, are yon connected with Rose & Lafoon,
Incorporated 1 Talk to the jury.·
A. Yes, sir.
Q. Ho'v long have you been with that firm 7
A. About two and a half years.
Q. Did you ever have any experience as a traveling salesman 7 If so, how long were you on the road Y
A. I was on the road approximately fifteen years.
Q. What were you selling 7
.A. I was selling fancy groceries and confectioneries, tobaccos, cig·arettes.
Q. Do you know what the chain grocery stores in Richmond
sell?
.
·
A. No, I couldn't-some of them sell different things. I
couldn't say.
Q. Don't they sell most everythingY
Mr. Gordon: May it please Your Honor, objection.
The Court : Objection sustained.
Q. All right, just withdra'v the question. You say you do
not know what they sell, these chains of grocery
page 350 ~ stores Y
A. I want to answer the question, gentlemen,
but I don't know how to answer the question. They sell such
a lot of stuff.
Q. Just mention the various different things they do sell;
cakes, pies, applesMr. Gordon: Objection.
The Court: Objection sustained.
Mr. Gordon: My friend here ought not to testify.
By the Court:
Q. Do you know anything they sell f tTust state.
A. Yes, I know plenty that they sell, but I could not name
all they sell.
Q. Just list some of the things they do sell.
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A. Canned goods of all descriptions, fish, meats, potatoes,'
pies, candies, meats-

By Mr. White:
Q. Sell cakes?
A. Soft drinks, such as ginger ale, and various other kinds
of soft drinks.
Q. Don't they sell-Do they sell cigarettes too Y
A. Yes, sir.
Q. Sell pies ?
A. Yes, sir.
Q. Sell bread Y
A. Yes, sir.
.
Q. Now, were you ever in Mr. Dailey's place of businessf
A. Yes, sir.
page 351 ~ Q. Do you recall the year that you were there.!
A. Well, I was probably there a year and a
half ago, the :first time I was there. Probably we had the
account six months before I was ever in his place of business.
Q. Was it in 1935 that you were in his place of business Y
A. Yes, sir.
·
Q. I wish you would tell the jury when you went in there
how you found his stock, whether .you found a place of business well stocked or 'vhether it was partially stpcked or
not.
A. My observation was that it was poorly stocked. It was
a small assortment of goods in there and they apparently
were poorly kept.
Q. Why did you happen to observe that, Mr. DarracottY
A. Well, mostly from my background of experience I had
had in business in selling merchants, and I look over their
goods. I do ft today when I go in a man's place. I look to
see how he is keeping it and whether I think he is doing well
or not, and I ·base my opinion on whether he is entitled to
credit and how well he is getting· along on the appearance
of his store, that his store makes; what kind of people lie
is keeping in it, the crowd hanging around, and so on.
' Q. Well, now, what impression did this place make upon
you at the time you were there Y
page 352

~

Mr. Gordon: One minute. We object.
The Court: Objection sustained.
¥r. White: We note an exception.
·
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CROSS EXAMINATION.
By Mr. Gordon:
Q. Mr. Darracott, when was that that you were in there¥
A. I was in the store three or four times in the last eighteen
months.
Q. Can you tell when, about when was the first time in 1935
you were .in there Y
A. I couldn't tell you, gentlemen. I went up there to collect rents on the property. Came at the invitation of Mr.
Dailey, and I didn't have any reason to make a note as to
·
what time I went.
Q. Were you there, were you in there as late as any time
in 19367
A. I was in there, the last time I .recall I was in there was
just about the time he signed this lease, this five-year lease,
and I was sent up there to get him to sign it, to get Mr.
Dailey to sign it, and that ·was the last time I was in the
store that I recall.
Q. Now, that was in July, 1935, then?
A. Yes, sir, it must have been. The time the lease wasQ. What occ.asion had you had to go in there
page 353 ~ before that T
A. Well, we. represented the property immediately to the north of that, and I was securing tenants for
an a partinent there· and various things, and Mr. Dailey ran
the confectionery and at times I would go in there and buy a
Coca-Cola from him or make an exchange-to exchange words
with him, too, frequently. I wanted to be on friendly terms
with him. He was one of our tenants. .A.nd that was about
all there was to it. At one time he asked if I could find him
a place to move, when he was moving; living quarters, not a
store; he wanted living quarters to live in. And various
times we would talk about business in that way.
Q. See if I can refresh your memory: Isn't· it a fact that
you never went up there until you went to collect rent after
November, 1935 Y You never went to collect any rent until
after November, 1935 Y In other words, didn't he always pay
his rent up to that time Y
A. He paid his rent all right, but just on one or two occasions that I went there-I don't recall-he paid his rent all
right.
Q. But that was after November, 1935, that he got behind
in his rent, wasn't it?
A. I don't recall that he was ever delinque:r;tt in his rent,
or we never regarded him as being hard pushed so far as collecting the rent.
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Q. And you don't recall whether you were there
in 1936 anv time f
A. I was there in 1936 when that lease was signed, about
July of 1936. Probably I was there once previously.
Q. That was signed in 1935.
A. 1935 7 All right.
Q. I mean to say this year; were you ever in his place this
year, early part of this year!
A.. I think I was.
Q. Did you notice that his stock was run down a good deal
at that time Y
A. 1res, sir. 1res, sir.
Q. The stock was in a more dilapidated condition at that
time on that last visit than it had been at first; didn't you
notice it?
A. 1res, sir, the stock was not in as good condition as it
was the first time, and it looked like it was-the same interest was not being displayed.

RE-DIRECT

EXA~liNATION.

By Mr. White:
Q. 1[ou have no interest, directly or indirectly, in this matter, have you Y
A ..No, sir.
Witness stood aside.
page 355
bein.~

~

0. M. LAFOON,
a witness introduced on behalf of the defendant,
first duly sworn, testified as follows :
DIRECT EXAMINATION.

By Mr. White:
.
Q. Mr. Lafoon, are you a member of the real estate company, corporation, of Rose & Lafoon, Incorporated Y
A. Yes·.
Q. And your place of business is Eighth and Main?
A. That is right.
Q. Were you acquainted with the late K. Der Krikorian 7 '
A. Yes, for about eleven years ..
Q. When did he die 1
A. The first part of this year. I don't remember the exact
date.
Q. Did your concern handle some of his property?
A. Yes.
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Q. And still do'
ll. 1res, sir.
.
Q. Djd you know Mr. Dailey, a 1\ir. Tom Dailey!
A. I knew him when we took over the property at Ryland
and Grace; his lP.ase was turned over to us at that time.
Q. And who turned that lease over to you; do you remember?
A. The Laburnum Realty Corporation. ·
page 356 r Q. Yes. And after that lease ,vas turned over
to you your concern collected the rent due at 509
North Ryland?
A. Yes, sir.
Q. And also the other property?
A. That is right.
Q. Now, Mr. Lafoon, do you know about a controven:;y that
a·rose in ·the summer of 1935 between Mr. Krikorian and Mr.
Tom Dailey concerning a lease at 509 Ryland Street, and if
so, from whom did you get your information?
A. I got my information from ~Ir. Krikorian, because in
that matter, as in everything else for the last four or five
years, he always discussed it with tne and asked my advice
on it.
Q. No·w, what statement did he make to you, if any, about
his refusing to rent that property at 1039 West Grace Street
if he had to restrict it so as not to be used for a drug store
or a chain grocery store?
A. Well, he first talked to me about this lease when Mr.
Dailey had asked Laburnum to ·fix up a new lease for him
before the property was turned over to me, and we discussed
about the corner property and the lease that Mr. Dailey
wanted. Later on he told me that he had been down to Laburnum and they had a lease down there with Mr. Dailey
for five years restricting the corner property against building either a drug store or confectionery, which
page 357 r he turned down and told them he would not consider it, as he had been trying either through Laburnum or our office to get a drug store there ~or some time.
Later he told me that Mr. Dailey had tried to rent the corner property himself, and I think the figure was $90.00 a
month that he offered him for the corner property, bnt we
discussed that and did not think that a lease with Mr. Dailey
would justify the necessary expense of making the change
or that l\fr. Dailey would be any asset to a piece of property
of that kind.
Q. Did you have any conversation with Mr. Krikorian after
he received a letter from Mr. Dailey's lawyer in 19357
A. Yes, I had several talks with him about it.
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Q. He came down to see you, didn't heY
A. Yes.
Q. Were you with him when he went down to .Wfr. George

Haw's office?
·
·
A. No.
Q. You were not f You didn't go with him down there to
Laburnum's either, did you 1
A. No, sir.
Q. When he came to see you and told you he had. received
a letter from a lawyer, did he make any statement Qr declaration that Dailey understood that he would not-?
Mr. Gordon: ~Iay it please Your HonorWhite : Let me finish the question.
Mr. Gordon: I know, but you are asking a
question that is absolutely leading. Let him state what the
conversation was.
The Court: Mr. vVb.i.te, I didn't get the question, but it
did impress me that it would be leading, a leading question,
the way it was started.
Mr. White: Don't answer the question. What I want to
get at and what I want this Court and jury to lmow are the
page 358

~

~Ir.

facts~

The Court: But there is a right way to get at them and
a wrong way.
.
Mr. White: I am trying to get at them in the right way.
Don't answer thisThe Court: Objection. sustained.
1\fr. White: Let 1ne finish it.
Mr. Gordon: No, because it would imply what is asked.
That is the harm of a leading question once asked and completed. The Court could do very little to correct it.
By Mr. White:
Q. Did he make any statement or declaration to you at all
after that letter was received that Dailey knewMr. Gordon: May it please Your Honor, he is doing exactly the same thing.
page 359 ~ The Court: Objection sustained.
Mr. vVhite: If Your Honor please, I would like
to get the question in the record.
The Court: All right, I will let the witness go out and let
you get the whole thing in the record and then rule on it.
Note : Witness goes out.
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The Court: Now, finish it out. End it up that Mr. Dailey
knewQ. -that he would not haye rented to him, Dailey, the
premises at No. 509 North Ryland Street if in doing ~o he
had. to restrict the property No. 1039 West Grace Street so
as not to rent it for a drug store or a chain g·rocery store,
or words to that effect?

Mr. Gordon: 1\fay it please. Your Honor, that question
just undertakes to give or make up his statement.
The Court: ·Objection su~tained. The witness can be asked
what statements Mr. Dailey made concerning the rental for
it or if he made any statement concerning the puq)ose for
which it would be rented, and if so, what.
Mr. White: May I have an answer to the question for the
record?
.
The Court: You may have an answer to the question, but
·
I am not going to let you follow it up, Mr. White.
page 360 } Mr. White: I want to get an answer to it now.
Mr. Gordon: I will agree that you can supply
an answer afterwards.
Mr. White: I want it now.
·The Court: Well, if the witness answers it now I will have
to exclude the jury. I will do that if you gentlemen say so.
Mr. White: I will have to insist upon that being done,
Judge.
The Court: If I let him answer _it now and let the jury
have it I had as well not have sustained the objection. Gentlemen of the jury, go out in the hall.
Note : Jury retires.
Note: Witness returns to stand and question is read to
him as follows : '' Q. Did he make any statement or declaration to you at all after that letter was received that Dailey
knew that he would not have rented to him, Dailey, the premises at No. 509 North Ryland Street if in doing so he had
to restrict the property No. 1039 West Grace Street so as
not to rent it for a drug store or a chain grocery store, or
words to that effect?" ·
·
page 361 }

A. As well as I remember, when J\IIr. I(rikorian
got the letter he called me up to find out and tell
me 'vhat time he would be downtown and brought it by
and showed it to me, and we discussed it from the angle that
we did not understand the letter, that it had all been ex-
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plained to Mr. Dailey before, that we were trying to rent it for
a drug store and in fact at the time the lease was negotiated
negotiations also were going on for a lease with the drug
store through Laburnum's office and lVIr. Krikorian had told
Mr. Dailey about that in talking to him and also in Laburnum's office when he turned down the other lease.
The Court: All right, hring back the jury now.
Mr. White: You won't let it g·o to the juryt
The Court: No, sir.
Mr. White: Let me ask this question so there won't be
any squabble after they come in:

Q. Mr. Lafoon, when l\{r. Krikorian got a letter from Mr.
Dailey's lawyer did he call you up'
A. Yes, sir.
Q. Did he come to see you?
A. Yes, sir.
The Court: I will permit those questions.
Mr. White: I am going to ask them now.
Note : Jury returns to the court room.
Note: Last two questions and answers read to jury.
page 362

~

By Mr. \iVhite:
Q. Where were you when he came to see _you
about the letter that he had received from the lawyer Y
A. At our office, Eighth and l\{ain Streets.
Q. Did he show you the letter that he had received 7
A. Yes, sir.
Q. Did you and ~Ir. Krikorian have any discussion over
it, and if so, tell the jury what he said?
A. Mr. l{rikorian showed me the letter and asked me what
I thought about it. I told him that I did not understand it
in view of all the discussion-that had gone on before, 'vhich
had been-Mr. l{rikorian had told me about this discussion
at Laburnum's when the lease was presented with the restriction against both a drug store and confectionery, and
also later in negotiations with Mr. Dailey himself,· that it
had always been stated that he expected to rent the corner
to a drug store.
By the Court:
.
Q. Do you mean by that that Mr. Krikorian had told Mr.
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Dailey that he always expected to rent the corner for a drug
store?
A. Yesbsir, because in negotiating our lease Mr. Krikorian
and Mr. ailey got together on repairs to be made to that
store up there and agreed on the new lease.
Q. Did you execute this lease f
page 363 ~ A. Yes, sir.
Q... You were the one that attended to itf
A. I had it drawn.
Q. That lease of July 2ndA. I had it drawn in the office but did not take it up to
Mr. Dailey to get it signed myself.
Q. Was that put at the bottom there in your office (indicating) Y
A. :That was put on there by Mr. Darracott, the man that
took it up to Mr. Dailey.
Mr. Gordon: Mr. Darracott testified that he took it up for
his signature.
The Court: Yes, sir.
By Mr. White:
Q. No\v, that conversation that you have just related to
the jury happened between you and Mr. l(rikorian after he
had received the letter from the lawyer¥
A. Yes, sir.
Q. Do you know who the lawyer 'vas?
A. I think it was lVIr. Page, somebody with Gordon &
Smith.
Q. Mr. James Page1
A. I think so.
Q. Now, are you in a position to tell the jury what Mr.
Krikorian's position was after he had received that letter
.
from what he said to you? .No; he has already
page 364 ~ testified to that. Mr. Lafoon, did your concern
collect the rent of 509 North Ryland Street after
the lease was turned over?
A. I took this lease over from Laburnum, I think, in April
or May of 1935. We had done some financing in October of
1934, apd 1\ir. l{rikorian told me at the time that he was
going· to turn the rental of all that property over to me but
that he didn't want to do it just at that time. So in the spring
he came up and gave me an order on Laburnum to turn the
property over, and we collected rent from that time and
through the new lease up until-I think the last payment;
paid rent up until November 20th.
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Q. When did Mr. Dailey· stop paying rent? He said he
paid it before November 20th.
· ·
A. He started to getting behind-! don't remember the
exact date; the fin~l payment that he made paid the rent
through November 20th and he moyed out of the property on
a ''pay or quit'' on :B,ebruary 24, 1936.
Q. He did not pay any rent after November 2oth, did heY
A. No, sir.
Q. What?
A. No, sir. No ·rent paid since that time. The payment
may have been made after N ov:ember 20th; I would have to
see the ledger sheet.

By the Court:
page 365

~

Q. That paid it up to November 20th Y
A. Paid it up to November 2oth. That is the
date it was paid up to. I don't remember the

exact date. It may have been paid in December.
Mr. Gordon: Paid on December 2nd, according to this.
By Mr. White:
Q. Is this the original ledger sheet of the account Y
A. Yes, that is our tenant ledg·er.
. Q. What does that record show that the rent was paid up
until-what time?
A. November 20th.
Q. He did not pay any rent after that?
A. No, sir.
·
Q. Did you as the agent in charge of the property give him
a notice to quit or pay, pay the rent or quit?
A. Yes, after taking the usual steps to collect and we could
not collect this balance from him. I took it up with Mr.
Krikorian as to what action to take, whether to warrant or
just what he wanted me to do. He said after thi~ conference
if he co.uld not make a go of it there to giye him an opportunity to cancel the lease, give him a pay or quit for the bal..
ance that was due, which we did.
Q. He never paid any rent after November 20th Y
A. No, sir.
Q. Do you know without looking at it whether the lease
calls for payment in .advance or not Y
page 366 ~ .A. No.
Q. It does not?
A. I don't know. I would not-I don't remember exactly
about that.
Q. You wouldn't sayY
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A. But I don't think it does.
Q. Mr. Lafoon, have you any interest in this matterY
A. No, sir.
Q. Did you ever go up to 509 North Ryland Street while
the Daileys were there Y
A. Only at the time that we were making repairs.
Q. Did you know who had the license to operate that business¥
A. No, I did not.
CROSS E.XAMINATION.
By Mr. Gordon:
Q. Mr. Lafoon, the language about which we are litigating here is written into this lease in manuscript, isn't it, that
about the lessor down at the bottom¥
A. Yes, sir.
Q. Now, isn't it a fact that Mr. Dailey refused to sign this
·
lease until that language was written in?
A. I cannot say that he actually refused. I fixed the lease
up in the office with just the part that is typed in there, gave
it to Mr. Darracott to take to him. Mr. Darracott called me
back later and said that Mr. Dailey wanted somepage 367 } thing put in there.
Mr. White: That has got nothing to do, Your HonorBy the Court:
Q. The fact that he reported back that there was something
else to be put in there; the conversation you don't know?
A. I told him that about the corner. I don't remember
that he told me exactly what it was, but I told him Mr. 1\::rikorian had refused to put any restrictions in the corner on
the lease through I . . aburnum 's office before, that the best
thing for him to do would be to talk to ~Ir. Krikorian direct,
and that anything that he said put in there would be all right
with me.
Q. Well, now, you kne"r' did you not, that what ~{r. Dailey
was after was to prevent competition from a business in
that corner store, didn't you 1
Mr. White: We object to that, sir.
The Court: Objection overruled.
.
Mr. White: If Your Ilonor please, I will ask: Unless it
is shown that Mr. Lafoon had a conversation with Mr. Dailey
about the matter, how can he answer that question 1
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The Court: I don't know. }fr. 1\::rikorian might have told
him that. I don't know. I do not assume that the witnesf$
will answer that he knows those things unless he
page 368 } does know them. If he did know as a fact that
·
Mr. DaileyBy Mr. Gordon:
Q. Let me ask.him this question: What is your connection
with Rose & Lafoon, Incorporated f
·
A. I am Secretary-Treasurer of the Corporation.
Q. You are Secretary-Treasurer and Eddie Rose is President, isn't he¥
A. That is right.
Q. Now, did the lease after it was executedThe Court: Here is the lease.
Q. (Continued) -did the lease after it was execute a come
back to you for recordation 1 Look there.
A. Yes, sir, that came back to our office.
.
Q. For recordation, and was recorded~ Look there . and
see.
A. Yes, sir, that was recorded on J\'Ir. Krikorian's instructions. ·
Q. All right. vVell, now, so you saw this lease·immediately
after it was executed, didn't you?
A. Yes, sir.
Q. Yes. Now, didn't you know, as an official of the concern that was the agent of the landlord, that the purpose of
this provision written into this lease was to protect Mr.
Dailey against con1petition at No. 1039 West Grace Street?
Mr. White: We object to the question, sir.
The Court: On what grounds is the objection 7
page 369 } On what ground is it objected tof
Mr. vVhi.te: It is obje~ted to upon the grounds ,
that the language is written in there and that lang'Uage is for
the Court to. construe.
The Court: Objection overruled.
J\IIr. White: We note an exception.
Note: Question read, as follows: "Q. Now, didn't you
know, as an official of the concern that was the agent of
the landlord, that the purpose of this provision written into
this lease was to protect Mr. Dailey against competition at
No. 1039 West Grace Street'"
A. I n~turally assumed that it was to keep a confectionery
business from going there.
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Q. Didn't you naturally also assume that it was to prevent
the sale of confectionery in that building· in competition.
with his business?
A. No, I didn't think so.
Q. Why nott
A. Because, as I stated before, Mr. l{rikorian had told me
of all the facts in reference to their conversation in refusing
to before, and it would be almost impossible for him to rent
that store for any line of business that would not in some
way be competition.
·
Q. That might be true, but what could be the
page 370 ~ purpose of Mr. Dailey in having such a provision
as that written into his lease if it was not to protect him against competition? \Vhat possible purpose could
it have been Y
A. Now the only thing I understood 'vas to ke.ep from what
you would call a real confectionery going in there.
Q. A real confectionery f
A. Yes, sir.
Q~ All right. Didn't you know at the time that this lease
was executed with 1\{r. Dailey that drug stores in Richmond
all carried lines of confectionery?
A. I knew that the majority of. them carried those lines.
Q. Yes.
A. And I knew also that Mr. Dailey had been told that a
drug store was to go there.
·
Q. I understand; maybe that is true; but you knew at the
time that the general run of drug stores in Richmond carried
a line of confections, didn't you?
A. The majority of them, yes, sir.
Q. Yes, sir. You knew that if a drug store were established at the corner of Grace and Ryland Streets that it would
in the natural course of things sell candies, cakes, cigars, soda
water, ice cream, cigarettes and other things of that kind,
. . didn't you Y
A. I kno'v it was possible, yes, sir.
.
Q. Yes. You knew that that would be the orpage 371 ~ dinary course of business, didn't you?
A. In the majority of drug stores, yes, sir.
Q. Had you ever been in the drug store of Chamblee up
on Hanover Avenu~ f
A. Yes, sir.
Q. You knew they carried that line of goods there, didn't
you?
.
A. I knew they carried on a very small" scale.
Q. Had you ever been in their other store up on Park Avenue¥
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A. I don't think I had.
Q. Anyhow you knew that they were carrying a general
line of confections, didn't you t
A. No, sir, I could not say a general line of confections.
Q. Well, now, would yon say that they didn't carry any
confectionery line?
A. I would not like to state such and such articles they did·
or did not. My general impression, just would get my general impression ~n going in the store. I had no reason to
check up. And they carry on a very small scale.
Q. All right; they have a small space?
A. I say they carry on a very small scale compared to what
some of our drug stores would carry. I would call them more
in the drug business than the majority of them.
Q. All right. Did they have a soda fountain 7
A. I am sure they did.
Q. Did they sell cigars, cigarettes and to baooo?
A. Yes, I think so.
Q. Did they sell ice creamY
page 372} A. I think so.
·
Q. Did they sell cakes, little cakes and pies Y
A. I don't know.
Q. You don't know about that 1
A. No.
Q. Did they sell Coca-Cola?
A. I think they sold it at the fountain, yes.
Q. Did they sell ginger ale 1
A. I imagine so. I don't remember being in there-I
couldn't tell you.
Q. Did they sell candies 7
A. Yes, I am sure they did.
Q. Sell ice cream?
A. I imagine so.
Q. Didn't they serve sandwiches also?
A. I couldn't say.
.
Q. Yon don't know about that Y
A. No, sir.
Q. They did, though, at the Grace Street store, didn't
they?
A. I could not answer that. I have only been in there twice
since the store has been there and it was to buy drugs both
times.
Q. Now, then, you did know, then, that Chamblee in the
ordinary course of business would sell in the drug
page 373 r store a general line of confections that were
usually handled in a drug store, didn't you?
A. No, I didn't know that they would do it. I thong~t pos-
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sibly they would continue s01nething like they were handling
before.
·
Q. Yes.
A. Which I stated was a smaller scale than the majority
of them handle. To me it appeared to be more of a drug
store than the ordinary one.
Q. And you ·understood when this contract was made with
Dailey and this covenant put in here that it was to protect
him against the conduct of a similar line of business that he
was conducting, wasn't it?
A. I don't think I would construe it to mean that at that
time. I know it is not just what you apparently mean from
it, for the simple reason that so many other lines would
handle some of those things.
Q. That is true; that may be true.
A. That my impression of it was to restrict against a real
·
confectionery.
Q. \V'"ell, now, let me. ask you-I think it was Shakespeare
· that said: ''A rose by any other name would smell as sweet.''
Now, if this covenant that was put in here was to protect him
against competition, that· n1eant the sale, didn't it, in the
adjoining premises of such articles as he was
page 374 ~ selling 7 Isn't that true 1
A. Ask that question again~
Note : Question read.
A. It goes back to my other answers there and what would
bring out competition and what I would construe as competition.
Q. All right. Well, now, I am going to give you this opportunity so that you can qualify your evidence to say what you
construe as competition.
A. If you are familiar with the location up there,-I think
it is a definite, different kind of business, In one block from
there now, I recall Paul's at Franklin and Harrison Street
as being a confectionery, and that was my idea of what that
property was being restricted against; not against a drug
store, not against a grocery store, because a grocery store
in most instances would sell practically the smne lines as a
drug store.
Q.• Well, didn't the drug store sell practically everything
that Dailey was selling 1
A. Possibly so. I should not like to state exactly.
Q. Yes. Well, now, both of then1 sold cig·ars, didn't they,
and cig·arettes and tobacco~
·
A. I don't kno,v.
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Mr. White: If Your Honor please, he has gone over that
once. Is he going to keep on repeating it7
The Court: Yes_, you went through and enumerpage 375 l ated those things, even down to Coca-Cola, I believe he said.
:1\fr. White: He did. He mentioned them all.

By Mr. Gordon:
Q. I will, then, ask you this other : You were the agent
that negotiated the lease between this landlord and tenant
at 509 North Ryland. Can you conceive of any reason why
this covenant should have been written into this lease except to protect this man Dailey against competition in such
lines of merchandise as he was handling 7
Mr. White: We object to that, sir.
The Court: Objection sustained.
Mr. Gordon: Exception.
Witness stood aside.
page 376

~

MRS. ANNA DER lffiiKORIAN,
the defendant, introduced as a witness on her own
behalf, being first duly s"Torn, testified as follows:
DIRECT

K.~AMINATION.

By JYir. White:
.
Q. Are you the wido'v of K. Der Krikorian Y
Mr. Wbite: I think we had better swear this girl as interpreter. I don't think she understands it well enough to
answer the question intelligently, so that we could all understand it.
Note: Mrs. Aghavni Ghazarian sworn as interpreter.
Mr. Gordon: May it please Your Honor, is it proper that
a daughter of a witness should be interpreterY
The Court: Is it improper that anybody should act as interpreter?
Mr. White : Well, get anybody else. We certainly have no
objections.
The Court: Nothing in the law against it that I know of.
Note : Question read.

·
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Mr~ White:·· You tell what I said in English; you tell her
in your language.
·
MF. Gordon: What language is that, now, please? What
language is it?
page 377 ~ :h1r. White : Is it Armenian f
The Interpreter: Yes, sir.
Mr. White : You ask her in your language exactly what I
ask her in Eng·lish.
The Court: Now, you just repeat ,vhat Mr. 'Vhite says. If
he says: "What is your name?" you say "What is your
name?''

Note : Question read: '' Q. Are you the widow of K. Der
Krikorian?''
Note:. All answers given by interpreter.

A. Yes.
Q. When. did your husband die?
A. February 22nd, 1936.
Q. Where did he live when he diedf
A. 3342 Parkwood Avenue.
Q. Did you and your husband Jive together up to the time
of his death f
A. Yes.
Q. Do you remember whether or not your husband received
a letter from Mr. James C. Pag·e, a lawyer for ~Ir. Dailey?
A. I do not know.
Q. Now, did your husband ever make any statement to you
or in your presence and hearing about the leasing of the
'property to Mr. Dailey at 509 North Ryland Streett
A. My husband told Mr. Dailey that he was gopage 378 ~ ing to build a drug store on the corner and that
knowing this he signed the lease. For the ·five
months that he was in bed, for the five months that I took
care of him while he was sick, every time that this case, that
anything about this case was brought up, he repeatedly said
that he had made it very plain to Mr. Dailey that he was going to build a drug store on the corner and that he knew it
was going to be a drug store, and on that my husband had
refused to allow such restrictions to be put in the lease that
would read drug store or confectionery would not be permitted on the corner.
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EXAMINATlON.

By Mr. Gordon:
Q. When was that :first conversation that you had; was it
after these letters were-after August 3rd? When was that
first conversation? Was it after Aug11st, 1935 7
A. You mean the conversation that she :first related?
Q. That she :first related.
A. My husband told these things to me from the beginning
of the case and from the beginning of the time that Mr. Dailey
sued my husband, and also while the store was being built.
Q. Also while the store was being built?
A. Yes.
page 379 ~ Q. ·The evidence is that the store was started,
was rebuilt after September 1st, 1935. That is
correct, isn't it Y
A. My husband told me before he ev:en signed the lease that
he would not allow such stipulations to be mentioned in the
lease as to prohibit him from building a drug store on the
corner.
Q. Then ask her what she meant just now by saying that
this conv~rsation was after they started to work on the store.
A. I meant that he also mentioned it after-he mentioned
it several times after the store had begun to be built,_ after
they had begun building the store on the corner; that he had
also mentioned it several times before and also several times
afterwards.
Witness stood aside.
page 380

~

VIRGINIA DER KRIKORIAN,
a witness introduced on behalf of the defendant,
being first duly s'vorn, testified as follows :
DIRECT EXAMINATION.

By Mr. White:
.
Q. What does that "Der" in your name mean?
A. I think we had some great grandfather or something
that was a priest, and the "Der" stands for that.
Q. That has reference to the Church 7
A. Yes, they just put that on for that.
Q. Are you the daughter of the late K. Der Krikorian Y
A. Yes, sir.
Q. And what is your Christian name-your given name f
A. Virginia Der Krikorian.
Q. Talk a little louder. How old are you Y
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A. Eighteen.
Q. What schools have you attended Y
A. I have finished Thomas Jefferson High School in 1934,
and now I am going to the Pan American School.
Q. Are you younger or older than your sister t
A. I am younger.
Q. Now, when did your father die¥
A. February 22nd, 1H36.
Q. Did you always live at home¥
page 381 ~ A. Yes.
Q. Live there now?
A. Yes.
Q. Virg·inia, tell the Court and the jury what statements,
if any, you heard your father make with reference to renting out 509 North Ryland .Street to Mr. Dailey. First, did
you ever hear him ma.ke any statement after the controversy
started or before!
A. Well, I heard afterwards.
Q. Now, what statements did your father make, if any, in
your hearing and presence, within your hearing and presence?
A. I heard hini say that he 'vas going to build a drug store
on the corner, and he had told Mr. Dailey this and had made
it plain to him that the drug store was going to be built
on the corner, and he could either stay at 509 North Ryland
Street or get out.
, Witness stood aside.
page 382

~

COLONEL W ALJ{ER C. COTTRELL,
a witness introduced on· behalf of the defendant,
being first duly sworn, testified as follows :
DIRECT EXAMINATION.

By Mr. White:
Q. Mr. Cottrell, for the purpose of the record I will ask
you if you are the Clerk of the Circuit Court of the City of
Richmond?
A. I am.
Q. And how long have you held that office f
A. Four years the ninth of January coming.
Q. You have had a good deal of experience, or some experience, in the study of handwriting and figures?
A. Well, I have, what one would naturally become associated with in forty-odd years of business experience.
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Mr. Gordon: May it please Your Honor, is he introduced
now as an expert 1
The Court: I do nQt think so at present. The only thing
he said he has had considerable experience with handwriting.
Mr ~ Gordon: I ha:ve toThe Court: I do not think that that alone-he may qualify.
I do not think, !fir. White, that alone would
page 383 ~ qualify a party, that he has had considerable experience with handwriting.
Mr. Gordon: Well, would you not have to show-I do not
recall, Your Honor-that one has gone to some school and
made a study of it in order to qualify 7
The Court: Now, certain positions that a man has qualify
him and certain do not. lVIerely just seeing handwriting come
before you does not qualify you as a handwriting expert.

\

By Mr. White:
Q. Well, now, Mr. Cottrell, will you state to the Court and
jury some experiences you have had in studying handwriting
and dealing· with it in reference to trying to find out something about itt
A. My position is this : I do not think that I could qualify
as an expert on handwriting, although I have for many years
made somewhat of a study, as a matter of interest, recreation, you might call it; but further than that I have had no
experience at all.
Q. Let me ask a questionA. My experience would be that of an ordinary business
man in the routine of doing business and con;1ing in contact
with handwriting generally. Further than that I have had no
more experience than an ordinary individual 'vould have.
Q. Well, now, then, do not answer this quespage 384} tion until I ask it and then His Honor can rnle on
it-

Mr. Gordon: Now, may it please Your IIonor, I object to
his showing that book to this 'vitness or asking him any question in the presence of this jury about that book in vie\v of
the witness's statement that he is not an expert. He does
not profess to be one and he has had no more experience
about these matters than any ordinary business man.
The Court: If the question is one, 1\!r. White, that deals
with giving an opinion or giving expert testimony I do not
think it ought to be asked, and it will not be asked in the
presence of the jury. I 'vill let the jury go out. This witness has himself ·expressly stated that he didn't think he
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could qualify. He had some experience in seeing handwriting as an ordinary business man, in the ordinary run of life,
would have. An expert must be one that would have had some
experience which would better qualify him than an ordinary
human being or an ordinary juror to pass on the· question
presented to him.
·
Mr. White: It becomes a question for the jury themselves.
It may become-! don't know-a question for the
page 385 } jury themselves to pass on this handwriting.
Mr. Gordon: Well, the jury are perfectly willing-I am perfectly willing to let the juryThe Court: Mr. Cottrell has put himself exactly in the
same position that the jury would be in, a business man in
the ordinary course of life. The rest of us all have his qualifications on handwriting. Of course the jury can examine
the records that are placed before them.
Mr. White: You rule that he cannot qualify?
The Court: I do not rule that he cannot qualify. I rule he
has not qualified on what has been presented at the present
time.
Mr. White: That is all, Mr. Cottrell. I am sorry I had
to bother you about coming up here.
Witness stood aside.
page 386}

Mr. White: We rest our testimony.
The Court: Defendant rests.

THOMAS DAILEY,
the plaintiff, being recalled to the stand on rebuttal, testified further as follows :
DIRECT EXAMINATION.
By Mr. Gordon:
Q. Mr. Dailey, did you ever tell Mr. Krikorian at any ·time
or at ·any place that you did not object to his renting that
corner store for a drug store?
Mr. White: We object because he has gone over that in
theThe Court: Object~on overruled.
Mr. White: He 'vent over just the same thing. He has
testified to that. Exception.
A. Can I answer that?
Q. Yes. I just want you to say whether you· ever told him

/

·.;...
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that you did not object~ Yes. "or no. Did you·ever ten··-hlm
that you didn't object to itt
A. I don 't-I can't accept no drug store.
Q. You· told him you co.uld not accept any drug storeY
A. Yes.
page 387 ~. Q. Did you eve·r>tell Mr. Talley or Mr. Ritchie
or Mr. Minson or anybody else that you did not:
.
object to a drug store going there 7
A.· I did not. Same word I told to Mr. Krikorian I toldit to all. . No such a drug· store.
Q. Before you signed-you made this lease 7
Mr. White : You understand, Judge, that I am objecting to
all of this because all of this has been gone over.
·
The Court: Certainly nothing concerning whether he has
made those statements to Mr. Talley or Mr. Ritchie :-as been
brought out. There had been something relative to whether
he had made any such statement as that to Mr. Krikorian
alone, but I did permit that question; and of course there had
been other witnesses put on who had testified- certain statements made in their presence, which he had a right to deny.

Q. Did you· know ·at the time-'that this lease to you· was
signed that Mr. Krikorian intended to lease the corner store
for a drug store 7
A. No, sir.

---.

Mr. \Vhite: Been over that.
Q. At the time you signed this lease with Mr. Krikorian·
did you know what kind of goods a drug store
page 388 ~ would sell?
·
A. Yes, sir, I know what kind a drug store sell,
yes, sir.
Q. Did you at that time know that a drug store would-at
that corner would sell the same kind of goods that you were
selling?
A. Yes, sir.
Mr. White: He has been over that originally, so any further examination along that lineMr. Gordon : That is all.
CROSS
By Mr. White:
· Q. Wait a minute.
this pi~ce of paper.

EXAMINATION.

I want you to write some figures on
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.Mr. Gordon: Write some figures for him, any figures he
calls out.
The Witness: English t
The Court: Let's get a clean page, because you may want
to put it in the record.
Mr. Gordon: Mr. Dailey, bring the other pad up here and
put it down here so you can write on something hard.
The Court: Bring the other pad up there and pull your
chair up.
1\!Ir. Gordon: Write anything that he calls, now.
page 389

~By

Mr. White:
Q. Write 953. Write 825. Now write 1289.

A. 12957
Q. 1289. One two eight nine.

./-':.

Mr. Gordon: Twelve dollars and eighty-nine cents.
A. Twelve eighty-nine.
Q. Write 27.
A. 277

Mr. Gordon: That is all. 27 is all he said.
Mr. White: Will you, Mr. Gordon-?
The Court: Mr. Gordon, let him examine without any comments from you, sir.
Mr. Gordon: All right, sir.
Q. Now, write 125. 632. 613. Now, write August, 1933,
in Arabic.
·
A. August?
Q. Yes. August, 1933, in. Arabic.
Note: Witness writes.
Q. All right. .Now, is your son here?
A. My· sonT
Q. Yes.
A. Yes, sir.
Mr. Gordon: Are you through with him!
Mr. White: That is all. I am through with him. ·
page 390

~

RE-DIRECT EXAMINATION.

By Mr. Gordon:
Q. All right. Now will you please write over here in Arabic
"Monday"Y

/
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Mr. White: Wait a minute. Let me separate· that, Mr.
Gordon.
Mr. Gordon: All right. On that side.
The Court: Mr. Gordon will tell you what to write now..
Q. ''Monday." Write "Monday". "Tuesday." "Wednesday.'' ''Thursday.'' ''Friday.'' ''Saturday.'' ''Sunday.''

Note: Witness writes.
Mr. Gordon:

All right.

RE-CROSS

EXAMINATION.

By Mr. White:
Q. Now, just write one word more on my side here. Write
19208.
A. Right here 7
Q. Yes.
A. 19208 ~ NineteenThe Court : 208.
Q. It doesn't make any difrerence. Two eight.
A. Nine two eig·ht Y
Q. 19208. Just rub that out and make another
page 391 ~ one.
A. One nine twoQ. 0 eight. .

A. 0Q. Eight.

A. Eight.
Mr. White : That 'viii do. Stand aside.
RE-DIRECT EXAMINATION.
By Mr. Gordon:
Q. I just 'vant to ask you on this Exhibit No. 4 why you
have got up on page 86 under the date of Wednesday, J anuary 1, 1936, a one and then a little dash and a 65. What
does that mean?
A. That means ten sixty-five.
Q. Means ten sixty-five?
A. Ten sixty-five.
Q. And the same way with these others that have a little
dash?
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A. Yes, ·sir.

Q. It means a naught for the dash T
A. Yes, sir.
Q. I see. And that applies also at the top of page 85 where
you have got February one-one dash thirty-five T That
means February 10, thirty-five T
A.. February 10, thirty-five.
page 392 r Q. I see. Now I will ask you this. On page 85
of Exhibit No. 4 did you continue those figm-es
in your own handwriting right straight all the way down
that line?
A.- All in my own handwriting, yes.
Q. All in your handwriting or-?
A. Yes, sir.
Q. All right.
RE-CROSS EXAMINATION.
By Mr. White:
Q. When did you put them there? Sit down and take the
stand.
A. When did I put them there? Daily sales.
Q. Put them down there on each daily sale Y
A. Yes, sir.
Q. On each day?
A. Yes, sir.
Q. Each day's sales?
A. Each day's sales.
Q. What time of day Y
The Court: I think that witness has gone all over that.
Answer that question and let that end it along that line.
Mr. White: Let :q1e ask him this question, Judge:
Q. Was that book in the store all the time until it was taken

to the lawyer's officeY
A. Yes, sir.
Q. Never left the storeY
A. No, sir.

page 393

~

Witness stood aside.
The Court: Is that writing that the gentleman put down
to be introduced. in evidence? Because it has not been yet.
Mr. Gordon : Are you going to call now this boy as your _
Witness f I understood that this was rebuttal evidence. He
is going to reopen his case now, Judge.
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The Court: Take another page. Let that page be filed now
in evidence.
~ote:

Paper marked "Exhibit No. 13" and filed.

page 394 ~

ALBERT JOSEPH DAILEY,
a witness previously introduced on behalf of the
plaintiff, was recalled to the stand and testified further as
follows:
DIRECT EXAMINATION.
By Mr. White:
Q. I want you to write 953.
A. 953.
Q. 825. 1289. 27. 125. 632. 613. 19208. Now $11.00.
$13.50. N:"ow, write your name at the bottom there. On that
eleven put the two oughts after it, please; attach the two
oughts. Ought and-.:....two oughts.
Note: Witness writes after the· calling of each number.
Mr.
Mr.
Mr.
Mr.

White : That is all.
Gordon: Now, have you finished with himT
White: Yes, you can introduce them in evidence now.
Gordon: All right, wait one minute.
CROSS

EXAMINATIO~.

By Mr. Gordon:
Q. Albert, I am going to show you this book again, Exhibit No. 4, in view of this test that they have given you. Did
you make any of the figures here of the dollars
..
page 395 } and cents on this Exhibit 4 Y
Mr. White: He has already said his father made them.
The Court: You started him out on something new, Mr.
White.
Mr. White: He has testified that his father made them.
A. Some of them in my handwriting.
Q. Can you pick out which are in your handwriting?
A. I think so.
Q. Well, say if you know. I thought you said this morning
that they were all in your father's handwriting.
Mr. White: Now, if Your Honor please-
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The Court: Do not suggest to him, Mr. Gordon. I do not
remember what he said Whatever he said the jury have it
before them.
Q. Are you positive about those? Let me ask you: Are
you positive about these being in your handwriting?
A. Yes, sir.
Q. All right. Go ahead.
A. These (indicating) are in my handwriting and from here
·
on down is not.

Mr. White: From 11 on page 88 down to the figure 853?
Mr. Gordon: No, down to and including 918 is in his handwriting, the witness's, and the balance of the figpage 396 ~ ures are not.

Q. Now, turn oyer on the other pages. Now, which is your
handwriting?
A. This is the only three in my handwriting right here. The
other is not.
Q. The first three on page 87 from 11.48 down to and including 8.22 are in his handwriting and the balance of them
are not. Now, about this page, page 85.
A. J a.nuary 9, 1936,Q. I am talking about these figures here.
A. The figures are not in my handwriting.
Mr. Gordon: None of the fig-ures on page 86 are in his
handwriting·.
The Court: Through with this 'vitness Y
Mr. Gordon: Wait ane minute; I will ask a questionMr. White: Are you all through, gentlemen?

Q. AlbertMr. Gordon: I was examining him on that, if it please
Your Honor.·
Mr. White: I thought you were turning him over to us.
Go ahead. All right, go ahead, Mr. Gordon.

Q. I understood you this morning to say that the days of
the month and the days of the week in this book were in your
handwriting and all the other figures in your father's. Now,
how did you happen to make that mistake; do you
page 397 ~ know?
A. I didn't look at the numbers this morning:
merely looked at the date and the year and the month.
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Q. Who ordinarily made, filled in all the numbers, the figuresf
A. My Daddy.
Q. Your Daddy!
A. Yes, sir.
RE-DIRECT EXAMINATION.
By Mr. White:
.
Q. Did you hear your father testify that he made every one
of these figures in here himself¥
A.. No, sir, not that I know of.
Witness stood aside.
Mr. Gordon: That is the case as far as we are concerned.
The Court : All the evidence¥
Mr. Gordon: That is all. That is our case.
Note: The Court adjourned until the following day, December 23, 1936, at 10:30 A. M. After discuspage 398 ~ sion and argument in chambers the following motion was made :
Mr. White: We move, for the reasons assigned, to strike
out on the grounds : (1) The plaintiff is unlawfully engaged
in business. (2) The Court should certainly dismiss the suit
or make the plaintiff take a non-suit on the ground that he
is a partner. (3) That the Court· should instruct a verdict
for the defendant on the ground that there is no cor~obora
tion. And (4) that the plaintiff violated Section 4722, Subsection 1, of the Code of Virginia.
The Court: Gentlemen, the motion is overruled. ·
Mr. White: I note an exception to the ruling of the Court.
page 399}

December 23, 1936, 10 :30 A. M.

Court convened pursuant to adjournment on yeste;rday.
In the private Chambers of the Court in the absence of the
Jury: In the Judge's Chambers:
IN THE CONSIDERATION OF INSTRUCTIONS.
The Court : Instructions 1, 2 and 3 offered by the plaintiff
are refused in the form offered, and certain ·amendments
made thereto by the Court, which amendments substantially
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appear in Instructions 2-A and 3-A. And thereupon plaintiff
withdrew Instructions 1, 2 and 3, and offered in their stead
Instructions 1-A, 2-A and 3-A. Which instructions are given
by the Court.
..
1\'Ir. White: The defendant objects to Instruction A, :first,
· because the plaintiff testified himself that his wife was a
partner in the business, and that the licenses were issued in
their joint names. '\Vhich evidence cannot be disputed as to
the plaintiff. And the Court sho:uld so instruct the jury and
not lea:ve the question to the jury on all the facts and circumstances in evidence when the plaintiff himself has testified
that he was not the sole owner of the business.
Second, that the Instruction is contrary to the evidence in
the case.
page 400 ~ Mr. White: (Continued) The defendant objects
to Instruction 2-A on the ground that the- Court
should undertake to construe the lease sued on in this case,
and not give a partial construction of it; that the lease should
be interpreted in the light of its language and the circumstances disclosed in the evidence.
Second, that the instruction is· not warranted or justified
by the evide•nce introduced in the case, and is simply an abstract proposition of law, and misleading.
The defendant objects to Instruction 3-A, first, upon the
ground that it is an erroneous construction of the lease sued
on; that it writes into the lease things that the parties never
· agreed to; that it is not warranted by the language of the lease
itself, and it undertakes to make a contract for the parties;
that the defendant's decedent had no lawful right and could
not have prevented Chamblee Brothers from conducting a
drug store at 1039 vVest Grace Street; that if Chamblee's operation of a drug store was in competition with
page 401 ~ the business operated by the plaintiff-if the
plaintiff had any lawful business-it was such
competition as he had a right to lawfully engage in; that the
plaintiff has not shown that he has sustained any damages
that could be recovered in this action, and the instruction
does not limit the recovery for damages sustained after the
plaintiff vacated and moved out from 509 North Ryland
Street.
And for the further reason, that there is no corrobbration
of any loss sustained by the plaintiff. It permits a recovery
by the plaintiff in the face of the fact that he testified that
he was not the sole owner of the business, and that the business was a partnership and the licenses were issued jointly
to him and his wife, Mary Dailey. The Court is here submitting to the jury the question that Thomas Dailey was the
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sole actual owner of the business at 509 North Ryland Street,
when he himself testified that he was not the sole owner, and
his evidence is not contradicted and could not be
page 402 ~ contradicted. The defendant further objects to
the changes and amendments made in Instructions G, I, and J, and objects to the Court's not giving the
instructions asked for as offered, and objects to the instructions as. amended in their present form.
·The defendant further objects to the refusal of the Court
to· give ·all of the instructions asked for by the defendant in ·
this case and marked A, D, F, H, K, L, M, and N. The defendant moves the Court to strike out all of the evidence offered by the plaintiff in which he undertakes to prove
damages.
The Court: Motion overruled.
Mr. White: We except.
·
Mr. Gordon: I am not going to make any objections. My
client is in a position ·where he couldn't appeal, anyway.
page 403

~

Note : (In the Court room.)

Jury in:
Note: (At this point the jury were brought into the Court
room; the Court read the instructions to the jury, at the end
of which the case was argued by counsel. Mter all arguments were completed an adjournment was had for lunch,
the jury receiving· the usual caution from the Court, and re-,
quested to return to the Court room at 3:00P.M. ·The jury
returned at 3 :00 and retired to the jury room to consider
their verdict at 3:03 P. M.
At 6 :55 P. M. the jury returned to the Court room and
rendered the following verdict: "We, the jury, on the issue
joined, :firid for the plaintiff and assess his damages at $4,750.00. ,,
The Court recorded the verdict. Counsel for the defendant stated he would file his written motion stating his grounds
to have the verdict set aside, etc., to which the Court stated
that it would set a date at which time counsel may be heard.)
Jury dismissed.
Court adjourned.
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page 404}

EX. NO.2.
August 15, 1935

Mr. K. DeKerkassan,
c/o Tyler & Bradley,
24 N. 8th St.,
Richmond, Va.
Dear Sir:
Mr. Thomas Dailey, who is your tenant at 509 N. Ryland
Street, has consulted me in reference to his five-year lease
on these premises and the terms of said lease, in which you
agree not to allow any confectionery to be operated on any
part of the premises owned by you during the life of his lease.
·He has been informed that you· will in the near future cause
to be erected a store at the corner of Grace and Ryland, 'vhich
will be operated as a drug store and confectionery. This
would be in violation of the terms pf your lease with him
and a breach that he will not submit to.
_
He, therefore, requests me to write you that he will not
submit to this and to notify you in time to avoid this breach,
if possible. I am,
Very truly yours,
JCP:VS
page 405}

JAMES C. PAGE,
Atty. for Thos. Dailey.
Richmond, Virginia,
Aug'Ust 26, 1935.

Mr. James C. Page,
Attorney at Law,
Travelers Building,
Richmond, Virginia.
Dear Sir:
In reply to your letter of August 15th with reference to the
alterations to be made on the property at 1039 West Grace
.Street, the lower floor has been leased for a drug store and not
for a confectionery.
·
Very truly yours,
K. DER KRII\:ORIAN.
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Richmond, Virginia.
.August 28, 1935.

Mr. I{. Der Krikorian,
9'o Laburnum Realty Corp.~
904 East Main Street,
Richmond, Virginia.
Dear Sir!
This is to acknowledge the receipt of your letter dated .August 26th, in which you state that you expect to lease the premises at 1039 West Grace Street for a drug store. Now, this
is to inform you that my client, Thomas Dailey, who occupies
the· premises 509 North Ryland .Street, which is the rear of
1039 West Grace Street will not submit to this without suit.
He has lived and conducted business at this place for the past
seven years, and on July 2, 1935, you leased to him these
premises for five years, yielding a total rent of $3,000. (Three
thousand dollars), with the following spooial covenant in the
lease:
"Lessor will not lease property known as 1039 West Grace
Street for a confectionery during this lease.'' R. & L., Agts·.
You know and fully realize that the modern drug store is
more than 50% a confectionery and will be in direct competition with the business conducted by 1\fr. Dailey.
The law looks to the substance of every contract
page 407 } of of this nature and not to technical evasions,
with which I infer you are trying to protect your
interest.
This is a very serious matter with my client; he has a large
family to support and this is his only source of income. I
have advised him to record his lease at once, which has been
signed and acknowledged by both of you, and to apply for an
injunction as soon as vou commence operations to establish
the drug· store, to be followed by a suit for all damage.s sustained by reason of your breach of contract. I am try1ng to
make our position plain to you in this letter as 1\IIr. Dailey's
living and that of his family will be vitally affected by this
encroachment on their rights, which he thought were pro ..
tectecl. I am,
Very truly yours,
JCPHE

.JAMES C. PAGE,
Atty. for Thos. Daily.
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EXHIBIT NO. 7.

THIS DEED OF LEASE, made this 2 day of July in the
year · 1935, between 1{. Der l(rikorian, hereinafter styled
lessor, party of the first part, and Tom Dailey, hereinafter
styled lessee, party '()f the second part,
WITNESSETH: That the said party of the first part
doth demise unto the said party of the second part, the following property to-wit:
Store-509 North Ryland St. Richmond, Va.
The premises hereby leased are to be used as and for confectionery from the 1 day of October 1935, f·or the term' of
Five years from thence next ensuing·, a.nd expiring on the
30 day of September 1940 yielding therefor, during the said
term, the rent of Three Thousand and nojlOO dollars ($3,000.00), payable as follows, to-wit:
Regular-$50.00 per month
at the office of Rose & Laf.oon, Inc., Agents, without demand
being made therefor, the first instalment to become due on
the 1 da.y of November 1935. The said lessor covenants to
deliver quiet possession of the said premises. If the said
building be destroyed or so injured by fire, or ·otherwise, without fault or negligence of the lessee, as to render it untenantable, this lease shall terminate; but in case such destruction
or injury should be only partial, there shall be a reasonableo
reduction of the rent for such time as may elapse
page 409 ~ until there be again upon the premises buildings
·
of as much value to the lessee f·or his use as those
so destroyed or injured. The lessee covenants not to overload the building.
The said lessee covenants to pay the rent in the manner
above stated; not to assign this lease or sub-rent the said
premises, or any part thereof, without the written consent
of the lessor; to leave the premises in good repair, natural
wear and tear excepted; and that the premises shall not be
used during the said term for any other purpose or purposes
than those above specified. If the lessee abandons the said
p1·emises during· the term of this lease, then the entire amount
of rent then owing· upon the lease, whether accrued or not,
shall become due and payable as of the date of such abandonment, and the lessor is authorized to take possession of said
premises without notice to the lessee.
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A WRITTEN NOTICE OF three MONTH shall be given
by the said lessee should he desire to vacate said premises
at the termination of this lease; and should· the said ·lessor
desire possession, a like notice shall be required. And after
such written notice shall have been given by either party, the
said lessee ·hereby covenants and agrees to allow the said
lessor, agents or assigns, to placard the said premises for
rent in one or more conspicuous places and also to allow the
said Lessor, agents, or assig11s, the privilege of showing these
premises to any person desiring to rent the same. Lessee
also agrees to allow lessor, or agent, the privilege of showing
the premises to prospective purchasers at any
page 410 ~ time during the term of this lease. And it is further covenanted and agreed by and between the
parties to this· lease that in the event no such notice is given
by either party, then this lease shall continue in force from
year to year, at the same rent, and subject to all the conditions
and covenants herein contained.
The said lessee covenants and agrees to keep the elevator,
heating plant, range, latrobe stove, water-pipes, water and
gas fixtures, electric fixtures, wiring and all att~chments
thereto b~longing, in good repair, natural wear and tear excepted; to replace all glass and plate glass broken during the ·
tenancy, at his own expense, regardless of the manner in
which same may have been broken; to unstop all wastepipes,
water closets, drains or culverts that may become choked by
negligence or inattention on the part of those using them;
to repair all water pipes that may burst from freezing; to
pay all bills for gas, electricity and water charged to said
premises during this tenancy, and not to allow the walls. or
fences to be used for advertising· purposes'.
It is further understood and agreed that if additional
toilets are required in the demised premises during the continuance of this lease, then such additional toilet or toilets as
may be required by the city or State authorities· are to be
installed by the lessee a.t his own expense.

SPECIAL COVENANTS:
Lessor agrees to fix new floor as agreed-paper
one room upstains-plaster where necessary in
store-paint wall above fixtures and ceilingpatch floor to toilet.
Lessor will not lease property known as 1039- West Grace
for a confectionery during this lease
·
R&LAgts
old tenant
COD

page 411

~
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It is further understood and aoo-reed that if, during the
life of this ·lease, or any renewal or extension thereof, the
buildings or any part ·of same should be condemned by public
authorities, and required to be demolished or repaired, the
lessor shall be in no \vise responsible for the resulting inconvenience or damage to the lessee or assigns; and it is further
understood and agreed between the lessor and lessee that in
the event the public authorities shquld order that the premises
hereby leased be raz.ed ·or demolished, this lease shall terminate and lessee expressly agrees that no claim for damages
on a.ccount of having to vacate the premises hereby leased
will oe made against lessor by ,lessee or assigns as a result
of the termination of this lease.
Lessee hereby agrees that upon vacating· the premises herebe leased he will have all rubbish removed and leave the
premises thoroughly cleaned, and in the event of his failure
so to do, he agrees to reimburse lessor or assigns for the expense incurred in cleaning said premises.
page 412 ~ It is also understood and agreed between the
parties hereto that the lessor, agent or assigns,
is not to be liable for any damage caused by water getting
into the· basement or cellar, or by leaks in the roof, or by
overflow, or by leaking of any of the water pipes or water
fixtures on these premises, or from falling of plastering; nor
is the said lessor, agents or assigns, to be liable for any damage \Vhats·oever, to person or property, that the lessee or assigns, or any other person ·or persons, may sustain while on
these premises.
The said lessee hereby acknowledges the receipt of ....
gas and electric globes and .... keys, and covenants to returh the same in good order to the said lessor, or the equivalent thereof in cash.
It is mutually agTeed between the parties hereto that no
change shall be made in this contract except by a writing
setting forth the terms of the agreed modification; nor shall
. the lessor be chargeable 'vith any liability for negligence or
otherwise in making any repairs or im.proven1ents which he
may undertake to make to the property hereby leased.
The. lessee hereby declares that no representation has been
made to him concerning the condition or habitability of said
premises; and that he, the lessee, has inspected and examined
the said premises and is renting· the same upon his own knowledge and information; and he has been told and informed that
the lP.ssor will be under no obligation to make any
page 413 ~ r~pairs to said premises during the period of this
lease, except such, if any, as are specified in this
lease; and that no negotiations or considei"ation concerning
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repairs, such as talking about repairs or securing estimates
for such repairs, etc., shall in any way obligate the lessor to
make the repairs or obligate the lessor for any damage for
failure to make repairs.
The lessee is fully notified herein that no agent of the
less·or has any authority to change or modify the terms of
this contract in any particular, except in writing, duly written or endorsed on the face or back of this lease.
The lessee will not permit the said premises to become a
nuisance, and should the lessor be notified or required by law
to abate any nuisance on the said premises or to make any
improvements or repairs during the term {)f this lease, the
lessee will pay all costs and expenses of doing said work or
carrying out said orders; and the lessor shall not be obliged
to give any notice to the lessee before having the said work
done at the lessee's expense.
All items of indebtedness or damages that may become
owing to the lessor by the lessee under the covenants and
provisions of this lease shall be considered as items of rent,
and the lessor shall be entitled to the same liens and the same
remedies for the colle<!tion of the same as are provided by law
for the security and the collecti.On of rent.
page 414 } The said lessee further covenants that the lessor may re-enter for the breach of any covenant
herein contained, or for repudiation of lease, or failure to
move into premises, at the beginning of the term, and especially for, or ·on account of non-payment of rent, actual demand therefor by the landlord being hereby expressly waived;
and may re-rent the said premises for the account of the
lessee at any price or rate that the lessor may consider proper
under the circumstances, and collect a.ny deficit from the lessee up to the end of the said term.
The lessee hereby waives the benefit of any exemption under the homestead or bankruptcy laws as to the· obligation
of this lease, and agrees to pay all expenses incurred in collecting the same, including 10% attorney's fees, in case the
same shall not be paid when due.
·Feminine or neuter pronouns are to be substituted for
those of tlle masculine f·orn1, and the plural is to be substi. tuted for the singular number, in any place or places herein
in which the context may require such substitutions.
Any and all notices affecting this tenancy may be served
by any of the parties hereto, his or their agents or sub-agents,
as effectively as if the same were served by a sheriff or con.:
stable or other officer authorized by law to serve notices; and
the return ·of any such person of the time and manner of the
services tl1ereof sl1all haYe the same force and effect in any
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legal proceeding· based thereon as the returns of
any sheriff or constable or other officer authorized
by law to serve notices.
The lessee especially covenants and agrees that the said
premises shall not be used or permitted to be used for any
purpose in violation of any Federal, State or ~Iunicipallaw.
The said lessor covenants with Rose & Lafoon, Inc., Agents,
that in consideration of their services in procuring this lease,
they are to receive a commission of five per centum (5%) on
the rental of said premises during the existence of said lease,
or any renewal or extension thereof, and it is hereby agreed
as a covenant running· with the land that no sale, transfer,
assignment or release by the said lessor shall affect this contract of agency.
Lessee to deliver heating, plumbing and wiring in good
condition.
· Lessee will not obstruct the public halls or porches by leaving chairs, baby carriage, toys, bicycles or ·other articles
thereon; and will not permit children to romp -and play in the
public halls, and will not bring· or allow dogs, cats or parrots
in the building.
The lessor shall not be liable for any damage to any person or thing, however ·occurring, by or from gas, electricity,
fire, water, ice, snow, storm, or sewerage. The lessor shall
not be liable for any damage or inconvenience to the lessee
of a dw·elling equipped with mechanical refrigeration, by the
failure of the same to properly function, whether caused by
breakdo·wn, defr·osting process, or otherwise.
page 416 ~ Nor shall the lessor be responsible for any damag·e to the lessee, or any occupant of the dwelling, resulting from any other cause whatsoever unless caused
by wilful negligence of the lessor.
The lessor shall have the right to enter the premises at
any hour in order to examine the same, or to make such repairs or alterations as he shall desire for the safety or preservation of said building, or to exhibit the said premises to
prospective purchasers. During the month next previous to
the expiration of this lease, the lessor shall have the right to
enter the pren1ises, whether the lessee or any of his household be present or not. without liability for any prosecution,
c);:~im, or cause of action for damages, for the purpose ·of exhibiting the premises to prospective lessees and in order to
put up 11nd keep. up, in a prominent place, as fixed by the lessor. a ''For Rent'' notice of the usual size and type. In case
the lessee and his household shall be absent from the dwelling during said month ·or any part thereof, then prior to each
page 415

~
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departure from the city, he shall deliver to and leave with the
lessor, the keys to said dwelling.
No noisy or disorderly conduct shall be permitted in the
dwelling, nor shall the lessee entertain therein any person
of bad or loose character, or of improper behaviQr.
Witness the follo,ving signatures and seals:
K. DER KRIKORIAN
THOMAS DAILEY
page 417

~

(Seal)
(.Seal)

State of Virginia,
City of Richmond, to-wit:

I, C. C. Darracott, a Notary Public for the City aforesaid
in the State of Virginia, do certify that K. .Der Kri.klorian
& Thomas Dailey whose names are signed to the foregoing
writing bearing date on the 2nd day of July, 1935, have
acknowledged the same before me in my city ·aforesaid.
Given under my hand this 3 day of July, 1935.
J\{y commission expires July 4-1938.

1C. C. DARROCOTT,
N. P.
City of Richmond-to-wit:
In the Office of the Court of Cha]lcery for said City the
17th day of July, 1935.
This lease was presented, and with the Certificate annexed
admitted to record at 10:40 o'clock A. M.
Teste:
CHAS. 0. SAVILLE, Clerk.
(On reverse side)
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ADVANCE
K. Der Krikorian,
.LEASE
To)
Thomas Dailey
~

Lessor.
Lessee.

JUL 17 1935 Presented- in Clerks Office Chancery Court, and with Certificate annexed admitted to record at 10:40 o'clock A.M.
page 418
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Recorded, Deed Book 397-a page 467 and examined.
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Clerks Fee
Transfer Fee
State Tax

2.25

Total

5.85

3.60

EX. NO. 8.

F·orm ABC 702-11-Rev.-5-36.
DUPLICATE
5071-C
(Seal of the Common,vealth)
COMMONWE·.ALTH OF VIRGINIA
DEPARTMENT OF ALCOHOLIC BEVERAGE CONTROL
1936-STATE LICENSE-1937
LICENSE IS HEREBY GRANTED BY TIIE VIRGINIA
ALCOHOLIC BEVERAGE CONTROL BOARD TO THE
LICENSEE NAMED TO OPERATE UNDER THE VIRGINIA. ALCOHOLIC BEVEl{.AGE CONTROL ACT ACCORDING TO THE TERMS OF THE TYPE OF LICENSE
HEREIN DESIGNATED:

·

LICENSEE· Thomas Dailey.
TRADING AS Dailey Confectionery.
LOCATION 420 N. Robinson Street.
TOWN OR CITY Richmond, Virginia COUNTY.
FROM 12:01 A.M. JULY 1, 1936 to 12:00 P.M. JUNE 30,
1937.
THE LICENSEE HAS PAID TO THE VIRGINIA ALCOHOLLC BEVERAGE CONTROL BOARD THE REQUIRED LICENSE TAX OF-THIRTY DOLLARSThis license is revocable according to the terms of the
A1coholic Beverage Control Act.
If this license is for the sale ·of beer at retail, no privilege
shall be ~xercised under it until the licensee has
page 420 r complied with Section 27 (d) of the Alcoholic
Beverage Control Act.
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VIRGINIA .ALCOHOLIC BEVERAGE CONTROLBOARD.
By WADE M. MILES
Wade M. Miles, Director Division of
Licenses..
Type of License:
WINE AND BEER ON
AND
BEER OFF PRE~1ISES
(Restaurant)
License Number!

1998

Date of Issue-:

J uly 27, 1936.

TIDS LICENSE SHALL BE POSTED IN A CONSPICUOUS PL.AJCE
page 421 }

RETAIL LIQ·UOR DEALER, Apr., 1936.

RETAIL LIQUOR DEALER, JUNE1 1936.
RETAIL LIQUOR DEALER1
MAY, 1936.
Issued for the Period Represented by the Coupons.
INTERNAL 62597
SPECIAL TAX REVENUE
STAMP
TillS STAMP EXPIRES JUNE 30, 1936.
This Stamp Is Not Transferable On Change of
Ownership <>f The Business

$25
A year

UNITED
STATES

RETAIL LIQUOR DEALER
ro

THIS IS A TAX RECEIPT-NOT A LICENSE

~

Section 3242, Revised Statutes Provides :

z
~

~

The payment of any tax imposed by the Internal ~
Revenue laws for carrying on any trade or business ~
A shall not be held to exempt any person from any ~
~ penalty or punishment provided by the laws of any ~
H
state for carrying on the same within such state, or in z
~ any manner to authorize the commencement or con- S
tinuance of such trade or business contrary to the laws ~
of such state.
·
E-i

00
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ISSUED BY THE COLLEC.TOR FOR THE
TRICT OF VIRGINIA

DIS.

DAILEY-TROS-T/A
DAILEYS CONFECTIONERY
420 N ROBINSON 8TREET
RLCHMOND VIRGINIA
RLD
APR-1936
62597

UPON CHANGE OF .ADDRESS NOTIFY COLLECTOR
.'
IMMEDIATELY
KEEP THIS STAMP POSTED
$20
A Year

UNITED'
STATES

page 422

~

INTERNAL 142162
SPECIAL TAX REVENUE
STAMP

TillS STAMP EXPIRES JUNE 30, 1936

This Stamp Is Not Transferable on Change of Ownership of the Business

RETAIL DEALER IN FERMENTED MALT
LIQUOR
THIS IS A TAX RECEIPT-NOT A LICENSE
H

&1
~

THIS STAMP DOES NOT COVER SALE OF
DISTILLED SPIRITS AND WINES
Section 3243, R-evised Statutes Provides :

The payment of any tax imposed by the Internal
~ Revenue laws for carrying on any trade or business
8 shall not be held to exempt any person from any
~ penalty or pul!ishment provided. bf the laws of a~y
p state for carrying on the same Within such state, or IIi
any manner to authorize the commencement or continuance of such trade or business· contrary to the laws
·
of such state~
rLl

~
~

~
!;:d

~
~

z

d
1:::9
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ISSUED BY THE COLLECTOR FOR THE . . . . . . DISTRICT OF VIRGINIA
THOMAS DAILEY-T/A
Transferred to 420 North
DAILEY'S CONFECTIONERY Robinson·St., Richmond, Va.
509 NO RYLAND ST
March 20, 1936
·
RliCHMOND VIRGINIA
N. B. EARLY, Jr.
Collector.
UPON CHANGE OF ADDRESS NOTIFY. COLLECTOR
IM1YIEDIATELY
KEEP THIS STAMP POSTED
CITY OF RICHMOND, VA.

1936

5812

LICENSEE Mary Dailey & Thos. Dailey.
TRADING AS Dailey's Confectionery.
.A:DDRE.SS 420 N. Robinson st.
page 423
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The above Licensee is hereby authorized to conduct the business or profession hereinafter specified for the Calendar Year 1936.
BUSINESS LICENSE
'TAX
OCCUPATION
BASIS
Auto Repair
Barb~r Shop
Beauty Parlor
25.00
Beverages
A B 0 #1998
iCleaning and Pressing
Contractors
·
Notice Mailed
Merchants
Date Apr 22 1936
Professional
Real Estate
By
B
Restaurant
Slot Machine
Soda Fountain
BEVERAGE
May 121936
PAID
Collector of City Taxes
TOTAL
25.00
City of Richmond, Va.
1st Half
Balance
L. L. Cheatwood
By
Penalty
1.25
0. J.P.
This bill when officially stamped
26.25
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Paid is a receipt in full for License
granted above.
A Separate License is hereby granted f.or each business or
profession above assessed and paid for .
. 4/61936
JOHN C. GOODE,
Commissioner of Revenue.
5811
page 424 ~ 1936 1CITY OF RICHMOND, VA.
LICENSEE Mary Dailey & Thos. Dailey.
TRADING AS Daileys Confectionery.
ADDRESS 420 N. Robinson st.
The above Licensee is hereby authorized to conduct the
business ·or profession hereinafter specified for the Calendar
Year 1936.
BUSINESS LICENSE
OCCUPATION

BASIS

TAX

4-uto Repair
Collector of City Taxes
Barber Shop
PAID
·Beauty P·arlor
J un 15 1936
Beverages
LL CHEATWOOD
By R.N. W.
Cleaning and Pressing
•Contractors
City of Richmond, Va.
Merchants. . . . ..................... 2342. . ..... 20.58
Professional
Real Estate
Restaurant
Notice Mailed
20.Slot Machine
Date Apr 22 1936
Soda Fountain
By
B
20.-

0. J. P.

TOTAL
1st Half
Balance
Penalty

This bill when officially stamped
Paid is a receipt in full for license
granted above.

60.58
3.06
63.64

A Separate License is hereby grantecl for each business
or profession above assessed and paid for.
4/6 1936

JOHN C. GOODE,
Commissioner of Revenue.
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page 425 } Exhibit No. 8-A as part of Certificate No. L
Dailey

v.

Krikorian.

WILLIS D. MILLER,
Judge.
7/29/37.
COMl\£0NWEALTH OF VIRGINIA

$1952

Form 700-Department of Taxation

1935-APPLICATION FOR STATE MERCHANTS' LICENSE-1935
For period beginning Jan. 1st, 19'35 and ending Dec. 31, 1935
This application must be made out in triplicate. The original (white sheet) must be sent to the Department of Taxation
by the commissioner of the revenue. The duplicate {blue
sheet) must be delivered to the applicant. The triplicate
(gray sheet) must be :filed in the office of the commissioner.
County or city in which application mad~
Richmond
Applicant Mary Dailey
Trading as Dailey's Conf.

Definite place or house where
business is to be prosecuted
509 Ryland St.

P. 0. Address Same
State 'vhether applicant is an
individual, a partnership, or a
corporation Ind.

If a partnership, give name and post office address of each
member. If a corporation, state whether domestic (that is,
charterP.d under the laws of this State), or foreign (that is,
chartered under the laws of another State or country), and
if foreign, give date of authority to do business in Virginia
issued by the State Corporation Commission
Kind of mercantile business Conf.
Date applicant began
business at above place 6 years

Supreme Court of Appeals of Virginia.

28'2

Number of employees x Annual rental value of premises
$600.00 Lease begins Oct. 1934 and expires Oct. 1935 Is lease
subject. to cancellation by lesseeY Name of Lessor Labranner
Narne of Lessee Mary Dailey

January
February
March
April
May
June
July
August
September
October
November
December

January
$
February
March
April No Jl,ec.. by mo.
May
June
July
August
September
October
November
December
Total

$2342.

Less allowable deductions-(specify nature):
2323
1475

775
45.73 Cash

Merchandise manufactured by applicant and sold or
offered for sale in
1934 at place of
business which was
not place of manufacture, as shown
by applicant's ree:...
ords
$
Total

$.-Sales for measuring

tax

$

$

$

Less allowable deductions - specify nature) :
$
Purchases for measuring tax
$

Anna Krikorian, Executrix, etc., v. Thos. Dailey.
RETAIL MEROHANT

Who began business· after
Jan. 1 1934 and prior to
Jan. 1, 1935.
Sales made in 1934 $

283

WHOLESALE MERCHANT
Who began business after
Jan. 1, 1934 and prior to
Jan. 1, 1935.
Purchases made in
1 9 3 4, including
g o o d s manufactured by applicant
and received for
sale at place of
business w hi c h
was not place of
manufacture
$

1.

page 427

~

Probable sales that
will be made
throug·hout 1935 $

Less allowable deductions - ( spe,
cify nature) :
$
Sales for measuring
tax
$
RETAIL MERCHANT
Who began business on or after January 1, 1935.

Probable amount of
merchandise which
will be purchased
in 1935
$
Probable amount of
merchandise manufactured by applicant which will be
received in 1935
to be offered for
sale at place of
business which is
not place of manu- ·
facture
$
Total
$
Less allowable deductions - ( spe$
cify nature) :
Purchases for measuring tax
$
WHOLESALE MERCHANT
Who began business on or after January 1, 1935.
Purchases
with
which to begin
business, as shown
by applicant's rec$
ords

Supreme Court of Appeals of Virginia
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Probable sales from
lime of beginning
business to December . 31~ 1935
$

Less allowable deductions - . (spe. cify nature) :
$
Sales for measuring

$

tax.

page 428

~

~ax

Probable purchases
from time of beginning business
to December 31,
1935
$
Merchandise manufactured by applicant received and
to be offered for
sale at place of
business which is
not place of manu$
facture
Probable amount of
merchandise manufactured by applicant which will be
reeeived between
this date and December 31, 19"35, to
·be offered for sale
at place of business which is not
place of manufacture
$
Total
$
Less allowable deductions - (spe$
cify nature) :
Purchases for measuring tax
$

prescribed by law:
20 Dollars

Cents $ 20.44
2.04
Penalty
Total Tax and Penalty
Fee (which is also payable into :State Treasury)
.75
Total Tax, Penalty and Fee $ 23.23
The foregoing applicant hereby certifies that the State
capitation tax assessed or assessable against him for 1933
has been paid.
OATH.-I, the undersigned applicant, do swear (or affirm) that the foregoing figures and statements are true, full
and correct to the b~st of my knowledge and belief.
44
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Sworn (or affirmed) to before me this 18 day of ·Feb.; 1935~
THO~IAS DAVIS,
Applicant for License.
F. B. CARTER
S~gnature of co:mmissioner
of revenue, his deputy
,or a notary public or
.other officer administer•
ing oath.
CITY TREASURER OFFICE
PAID
FE;B 18 1935
H. L. HULCE, Treas..
By J. B.. HRichmond, Va.

LICENSE
I, the commissioner of the ;evenue of· the County (City)
of Richmond, do find the foregoing application in due form:
Therefore, License is this dated granted Mary Dailey to
prosecute the business of Merchant at the following named
definite house or place in my County (City) viz: 509 Ryland
St. for the period beginning ~Tan. 1st, 1935, and expiring Dec.
37, 1935.
Tax prescribed. $20.44
This license shall not be
Penalty · 2.04 valid or have any legal effect
Total tax, Penalty
unless and until the tax pre.75 scribed by law (and penalty,
Fee
Total Tax Penalty
if any) as shown on the foreand. Fee
$23.23 going application and hereon, be paid to the treasurer
·of my county (city), and the
fact of such payment appear
on the face of this license by
the signature of such treasurer hereto.
Date Signed: 2/18/35
JOHN C. GOODE,
iCommissioner of
the Revenue
Date Signed:
(County (City) Treasurer

Supreme Court of A ppeais of Virginim..
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~

Form 700A-DepaJ;tment of Taxation
COMMONWEALTH OF VIRGINIA

1935-APPLICATION FOR STATE LICENSE-1935i
Other than Merchants' License

For period beginning Jan. 1st, 1935 and ending Dec. 31, 1935
This application must be made out in triplicate. The original (yellow sheet) must be sent to the Department of Taxation by the commissioner of the revenue. The duplicate (pink
sheet) must be delive.red to· the applicant. The triplicate
(green sheet) must be filed in the office of the commissioner.
This form of application and license is for use for all licenses, other than merchants'· licenses, whether specifically
mentioned on the form or not. Such parts of the form -of
the application as require sp·eci:fic information as· to a business
or profession named on the form must be· IDled in whenever
the license desired is for such business or profession..
County of city in which apcation made
Richmond
Applicant Mary Dailey
Trading as Dailey's ·Con.f.

Definite place or house where
business, employment or prQfession is to be prosecuted
509 Ryland St.

P. 0. Address
StatP. whether applicant is· an
individual, a partnership; or
a corporation
Ind.

If a partnership, give name and post office address of each
member. If a corporation, state whether domestic (that is,
chartered under the laws· of this State), or foreign (that is, .
chartered under the laws of another State or Country), and
if foreign, give date of authority to do business in Virginia
issued by the State Corporation Commission.
Nature of' business·, employment or pro~ession for
wl1icli application for license is made
Rest.
Numner of years applicant has prosoouted in this
State such business, employment or profession 6 years

Anna Krikorian, Executrix, etc., v. Thos. Dailey.
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CERTAIN ENUMERATED BUSINESSES OR
PROF'ESSIONS

Architect, Attorney-at-Law, Civil, Mining, Mechanical or Electrical Engineer, or Dentist:
Gross receipts from profession throughout 1934- $
Building and Loan Association:
$
Paid-in capital January 1, 1935
Commission Merchant or Broker:
·Commiss~ons throughout 19~34
$
Or if a beginner, corpmissions from time of beginning to December 31, 1935, will be approxi$
mately
Contractor, Plumber or Steamfitter:
Gross amount of all orders or contracts accepted
$
throughout 1934
Or if a beginner, gross amount of all orders or contracts which will probably be accepted from the
time of beginning business to December 31,
1935
$
General Auctioneer :
Sales, note commissions on sales, throughout ,1934,
(except sales made under order of court or for
person acting in nduciary capa·city where only
salA was cried and certificate thereof granted) $
Hotel:
Number of bedrooms
Restaurant:
Purchases ~hroughout 1934
$ 1000.
Or if beginner, purchases from time of beginning
business to December 31, 1935, will be approxi$
mately
Basis of tax if not stated elsewhere hereon
Tax prescribed by law :

Dollars x Cents $. 12.00
Penalty
2.00
Total Tax and Penalty
Fee (which is also payable into State Treasury)
.75
Total Tax, Penalty and Fee $ 14.75

page 431

$12.

~

The· foregoing applicant hereby certifies that
the State capitation tax assessed or assessable
against him for 1933 has been paid.

OATH.-I, the undersigned applicant, do swear (or affirm) that the foregoing figures and statements are true, full
and correct to the best of my kno,vledge and belief.
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Sworn (or aftirttled) to before

~e

this 18 day of ·Feb., 1935.

THOMAS DAILEY,
Applicant for License.
F. B. CARTER
Signature of commissioner
of the revenue; his deputy
or a notary public or
other officer administering

·oath~

CITY TREASURER OFFICE
PAID
FEB 18 1935
H. L. HULCE, Treas.
By J4 B. H4
Richmond, Va.

LICENSE
I, the cotnmissioner of the revenue of the County (City)
of Richmond; do find the foregoing application in due form:
Thet•efore, License is this day granted Mary Dailey to
prosecute the business, employment, or professioOn of Rest.
at the following named definite house or place in my County
(City) vi21: 509~Ryland for the period beginning ......... ,
1935, and expiring ..•.....•• , 1935.
This license shall not be valid or have any legal effect unless and until the tax prescribed by law (and penalty, if any)
as shown on the foregoing application and hereon, be paid
to the treasurer of my county (city), and the fact of such
payment appear on the face of this license by. the signature
of such treasurer hereto.
Tax Prescribed
Penalty
Total Tax and Penalty
Fee

$ 12.00
2.00
.75

Total Tax, Penalty and ·Fee $ 14.75
Date Signed: 2/18/35

Date Signed:

JOHN C. GOODE
Commissioner of
the Revenue

....................

·County (City) Treasurer

Anna Krikorian, Executrix, etc., v. Thos. Dailey.
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page 432 } Form 700ADepartment of 1.1axation
'COMMONWEALTH O:B-, VIRGINIA
1935-APPLICATION FOR STATE LICENSE-1935
Other than Merchants' License
For period beginning Jan. 1st, 1935 and ending Dee. 31, 1935
This application must be made out in triplicate. The original (yellow sheet) must be sent to the Department of Taxation by the commissioner of the revenue. The duplicate (pink
sheet) must be delivered to the applicant. The triplicate
(green sheet) must be filed in the office of the conimissioner.
This form of application and license is for use for all licenses, other than merchants ' licenses, whether specifically
mentioned on the form or not. Such parts of the form of the
application as require specific information as to a business
or profession named on the form n1ust be filled in whenever
·
the license desired is for such business or profession.
County or city in 'vhich application made
Richmond ,
Applicant Mary Dail~y
Trading as Dailey's Conf.

Definite place or house where
business, employment or profession is, to be prosecuted
509 Ryland
P. 0. Address
State whether applicant is an
individual, a partnership, or
a corporation
Ind.

If a partnership,. give name and post office address of each
member. If a corporation, state whether domestic (that is,
chartered under the laws of this State), or foreign that is,
chartered under the laws of another State or country), and
if f.oreign, give date of authority to do business in Virginia
issued by the State Corporation Commission
Nature of business employment or profession for
which application for license is made _
Number of years applicant has prosecut.ed in this
State such business, employment or pr·ofession

Tobacco
6 years

Supreme Court of Appeals of Virginia.
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r

CERTAIN ENUl\!ERATED BUSINESSES OR
PROFESSIONS
·

Architect, Attorney-at-Law, Civil, Mining, Mechanical or Electrical Engineer, or Dentist:
$
Gross receipts from profession throughout 1934
Building and Loan Association:
$
Paid-in capital January 1,1935
Commission Merchant or Broker:
Commissions throughout 1934
$
Or if a beginner, commissions from time of beginning to D.ecember 31, 1935, will be approximately
$
Contractor, Plumber or Steamfitter:
Gross amount of all orders or contracts accepted
throughout 1934
$
Or if a beginner, gross amount of all orders or contracts which will probably be accepted from the
time of beg·inning business to December 31, 1935 $
Ueneral Auctioneer :
Sales, not commissions on sales, throughout 1934,
(except sales made under order of court or for
persons acting in fiduciary capacity where only
sale was cried and certificate thereof granted)
$
Hotel:
Number of bedrooms
Restaurant :
Purchases throughout 1934
$
Or if beginner, purchases from time of beginning ·
business to December 31, 1935, will be approximately
$
Basis of tax if not stated elsewhere hereon Tobacco
1

I

Tax prescribed by law:

Cents $ 5.00
Penalty
2.00
Total Tax and Penalty
Fee (which is also payable into State Treasury)
.75
T{)tal Tax, Penalty and Fee $ 7.75

page 434

$5

Dollars

x

~

The foregoing applicant hereby certifies that
the Sta.te capitation tax assessed or assessable
ag·ainst him for 1933 has been paid.
OATH.-1, the undersigned applicant, do swear (or affirm) that the foregoing· figures and statements are true, full

and correct to the best

of my kno-wledge and belief.
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Sworn (or affirmed) to before me this 18 day of ·Feb., 1935.
THOMAS DAILEY,
Applicant for License.
F. B. CARTER
Signature ·of commissioner
of the revenue, his deputy
or a notary public or
other officer administering oath.

CITY TREASURER OFFICE
PAID
FEB 18 1935
H. L. HULCE, Treas.
By J. B. H.
Richmond, V a.

LICENSE
I, the commissioner of the revenue of the County (City)
of Richmond, do find the foregoing application in due f.orm:
Therefore, License is this day granted Mary Dailey to
prosecute the business, employment, or profession of Tobacco at the following named definite house o0r place in my
County (City) viz: 509-Ryland for the period beginning
Jan. 1st, 1935, and expiring Dec. 31, 1935.
This license shall not be valid or have any legal effect unless and until the tax prescribed by law (and penalty, if any)
as shown on tl1e foregoing application and hereon, be paid
to the treasurer of my county (city), and the fact of such
payment appear ·on the face of this license by the signature
of such treasurer hereto.
Tax Prescribed
Penalty
Total Tax and Penalty
Fee

$ 5.00
2.00

Total Tax, Penalty and Fee

$ 7. 75

.75

Date Signed: 2/18/35

JOHN C. GOODE
Commissioner of
the Revenue
Date Signed :
County (City) Treasurer
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·Supreme Court of Appeals of Virginia
EX. NO.9.

This .Deed of Lease, made this 19th day of July, in the year
1935, between K. Der Krikorian landlord, hereinafter styled
lessor, party of .the ·first ·part, and J. W. Chamblee and D.P.
Chamblee, tenant, hereinafter styled lessee, party of the seer
ond part.
.•
WITNESSETH: That the said party of the first part
doth demise unto the said party <>f the second part, the following property, located in the City of Richmond, Va., to-wit:
Store-room and stock room in building known as #1039 West
Grace Street, to be altered and improved in accordance with
plans and specifications appr·oved by the parties hereto
The premises hereby leased are to be used as and for drug
store purposes only from the 1st day of November, 1935, for
the term of six years thence next ensuing, and expiring on
the last day of October, 1941, yielding therefor, during the
said term, the rent of Eighty Five Hundred Twenty ....... .
Dollars ($8,520.00), payable a.s follows, to-wit: $110.00
monthly for first two years, $120.00 monthly for second two
years; and $125.00 monthly for last two years, on the first
day of each and every month during the term of this lease,
IN ADVANCE, at the office of Laburnum Realty Corporation, Agent, without demand being made therefor. The said
lessor covenants to deliver quiet possession of the said premises. If the said building be destroyed or so injured by fire,
or otherwise, without fault or negligence of the
page 436 ~ lessee, as to render it untenable, this lease shall
terminate; but in case such destruction or injury
should be only partial, there shall be a reasonable reduction
of the rent for such time as may elapse until there be again
upon the premises buildings of as much value to the lessee
for his use as those so destroyed or injured. The lessee
covenants not to ·overload the building, nor to allow the walls
or fences to be used for advertising purposes. It is further
understood and agreed tha:t if during the life of this lease,
or any renewal or extension thereof, the buildings or any
part of same should be condemned by public authorities, and
required to be demolished or repaired, the lessor shall be in
·no wise responsible for the resulting inconvenience or damage to the lessee or assigns; and it is further understood and
agreed between the lessor and lessee that in the event the
public autho.rities should order that the premises hereby
le~s~d .~e razed or demolished, this lease shall terminate and
lessee expressly agrees that no claim for damages on account
of having to vacate said premises will be made against lessor
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by lessee or assigns as a result of the termination of this
lease.
The said lessee covenants to pay the rent in the manner
above stated; not to assign this lea.Se or subrent the said
premises, or any part thereof, without the written consent of
the lessor; to leave the premises in good repair, natural wear
and tear excepted; and that the premises shall not· be used
during the said term for any other purpose or
page 437 ~ purposes than above specified; and in no event
shall said premises be used nor permitted to be
used for any purpose in violation of any Federal, State, or
Municipal law. If the lessee abandons or vacates the said
premises during the term of this lease, then the entire amount
of rent then unpaid upon the lease, whether accrued or not,
shall become due and payable as of the date of vacating, and
the lessor is authorized to take possession of said premises
without notice to the lessee, to sub-lease same at lessee's risk
of if lessor so elects this lease may be terminated when premises are abandoned.
If at any time during this tenancy, the lessee shall be adjudicated bankrupt, or a Receiver or Trustee be appointed
to take charge of the property of the lessee, the lessor may,
at its option, either terminate this lease on writ.ten notice to
the lessee, the Receiver or Trustee, whether appointed by
the Bankruptcy- Court or otherwise, and collect rent to the
date of said termination, or it may elect to continue said lease
in force for the period for which there is given a lien for rent
upon the goods of the lessee or assignee, or under-tenant by
the laws of the State of Virginia, or for that·portion of said
period the rent for which shall be satisfied by the enforce~ent
of said lien. The lessee hereby waives the benefit of any exemption under the homestead or bankruptcy laws as to the
obligations of this lease, and agTees to pay all expenses incurred in collecting the same, including 10% attorney's fees,
in .case the same shall not be paid when due.
A WRITTEN NOTLC:E OF THREE MONTHS
shall be given by either party hereto to the other
to terminate this lease at end of term hereby created. It is
agreed by both parties hereto that said notice may be given
by any of the modes prescribed by law, by posting on main
entrance of premises demised, or by registered mail to tenant
addressed to premises; or to lessor, agent or assigns at last
office address of said agent or assigns, laws Federal or State
to the contrary notwithstanding. And after such written
notice shall have been given by either party, the sai.d lessee
hereby .covenants a.nd agrees to allow the said lessor, agent

}Jage 438 }-
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or assig·ns, to placard the said premises for rent in one or
more conspicuous places and also to allow the said lesso~,.
agent o~ assign, the privilege of showing these premises- to
any person desiring to rent the same. Lessee also· agrees to
allow lessor, or agent, the privilege of ~howing· the premises
to p·rospective purchases at any time during the term of this
lease. And it is further covenanted and agreed by and betwet~Jl the parties to this lease that in the event no such notice is given by either party, then tllis lease shall continue
in force from year to year, at the rent then in force, and subject to all the conditions herein contained.
Lessee agrees if there be grounds, shrubbery or grass within premises to keep same trimmed and watered; that upon
vacating· the premises hereby leased to have all
page 439 ~ rubbish removed and leave the buildings and
premises thoroughly cleaned, and in the event of'
failure so to do, agrees to reimburse lessor or assigns for
the expense incurred in cleaning said premises.
ThP. said lessee covenants and agrees to keep the elevator,.
heating plant, range, water pipes, plumbing fixtures, electrie
fixtures, wiring and all attachments thereto belonging, in
g·ood repair, natural wear and tear excepted; to replace all
glass and plate glass broken during the tenancy at his own
expense, regardless of the manner in which same may have
'been broken; to unstop all waste pipes, water closets, drains
or culverts that may become choked by negligence or inattention on the part of those using· them; to repair all water pipes
that may burst front freezing because of failure to turn off
wa.ter; to pay all bills for gas, electricity and water charged
to said premises during this tenancy, except hot water which
lessor is to furnish.
It is also understood and agreed between the parties hereto
ti1at the lessor, ag·ent or assig11s, is not to be liable for any
damage caused by water, electricity or any other damage
whatsoever, to person or property, that the lessee or assigns
or any other person or persons, may sustain \vhile on these
premises, the intention being that lessee be required to take
same precautions to protect persons and property as would
be expected of lessee if demised premises were his own.
It is. mutually agreed between the parties. hereto
page 440 ~ that no change shall be made in this contract except by a writing· setting forth the terms of the
a~re()d modification: nor shall the lessor be chargeable with
t'nv liability for negligence or otherwise .in making or failing
fo mflke any repairs or improvements to the property hereby
leased. nnless the same are particularly called for by this
contract. The lessor or agent shall have the right to enter
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the premises to make such repairs and· alterations as lessor
may deem necessary for the safety and preservation of building. The said lessee b:ereby affirms that the furniture or
stock of g·oods put in said premises is owned by lessee fully
paid for, and is in no 'vay encumbered by deed, bill of sale
or otherwise. The lessee further covenants that the lessor
may re-enter without notice for default of five days in the
payment of any installment of rent or fQr the breach of any
covenant herein contained, and that any notice referred to
herein or any notice required by la'v to be served, may be
served by the agents or employees of the lessor in like manner and with the same effect as if served by sheriff, constable,
sergeant, or other officers, and that such re-entry shall not
·· prejudice the right of the lessor to recover all rent ac~ crued or made payable as hereinbefore provided.

c.

•

~~
Hz

Lessor to furnish sufficient heat ·to heating unit in
demised store and to radiator in stock-room to heat
0~ said premises between the hours of 7 A M and 11 P M
~0 when· weather conditions are such as to require heat. ·
wo

page 441 }

The said lessor covenants by and with Laburnum Realty Corporation, Agent, that in consideration of its services in negotiating· this lease, it is to receive
a commission of five per centum (5%) on the rental of said
premises during the existence of said lease, or any renewal
or extension of tenancy, whether by this in8trument or a new
one, and it is hereby agreed.as a covenant running with the
land that no transfer, assignment or release by the said lessor shall affect this contract of agency.
Witness the following signatures and seals:

K. DER J{R.IKORIAN (Seal)
page 442}

J. W. CHAMBLEE (Seal)
D.P. CHAMBLEE (Seal)

INSTRUCTIONS.

Instructions Granted:
Here insert instructions 1-A, given on motion of the court,
2-A and 3-A, given on behalf of the plaintiff, and E. G. I. & J,
given on behalf of the defendant, 'vhich are all of the instructions given by the court.
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l.A
The Court· instructs the jury that before the plaintiff can
recover in this case he must prove by a preponderance of the
evidence that he was actually the owner of the business located
at 509 North Ryland Street, but if you believe from all the
facts and circumstances in evidence in this case that Thos.
Dailey was in fact t~e sole actual owner of such business then
the requirement as to proof of ownership has been met.
2.A
The court instructs the jury that a covenant not to lease
property to one who will engage in a similar business is
broken where the lessor does lease to one who under his lease
is allowed to and does engage in a substantially similar business, althoug·h it may not be precisely the same in every particular.
page 443}

3.A

The Court instructs the jury that if you believe from all
the evidence in this case that Thos. Dailey was the sole actual
owner of the business at 509 North Ryland Street, and that
the purpose and intent of the provision in question in the
lease of July 2nd, 1935, was to protect the plaintiff from competition by a substantially similar business and that Krikorian knew., or in the exercise of ordinary care should have
known, that Chamblee would sell in his drug store such articles and goods as were sold by the plaintiff and thereby
engag·e in substantial competition with the plaintiff and that
nevertheless Krikorian rented the premises 1039 West Grace
Street to ·Chamblee for drug store purposes and thereby
caused or permitted Chamblee to enter into 'substantial competition with the plaintiff, ·and that said Chamblee in the conduct of his business did enter into substantial competition
with plaintiff and that by reason of such competition the
plaintiff's business was injured, then the jury should find for
the plaintiff and assess his damages at such a.n amount as they
believe from the evidence will reasonably compensate bim
for the loss which he sustained as the natural, direct and
proximate result of such competition.
page 444}

E.

The court instructs the jury that damages which are uncertain, speculative and remote cannot be recovered, and that as
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a general rule the expected profits of a commercial business
are too uncertain, speculati'!e and remote to permit a recovery for their loss. The court further instructs the jury that
in order for the plaintiff to recover for loss of profits he must
prove the amount of actual loss with reasonable certainty by
affirmative and competent proof, and that such loss was proximately caused by a breach of the agreement on the part of the
defendant's decedent. The jury must not act on guess or conjecture, and unless they believe that the plaintiff has shown
with reasonable certainty by competent proof an actual loss
of expected profits they must find fo~ the defendant.

G.
The court instructs the jury that under the lease, dated July
2, 1935, between the plaintiff and the defendant's decedent,
the said plaintiff agreed and bound himself to pay the defendant's decedent fifty dollars per month which became due and
payable on the first day of every month after October 1, 1935,
at the office of Rose and La.foon, Inc., Agents, and for the
non-payment of such rent at the time and in the
page 445 } manner specified, the defendant's decedent had the
right to re-enter the said property, and in order
to maintain this suit, the plaintiff must show that he complied with and performed the agreement on his part, unless
you believe from the evidence in this case that defendant's decedent prevented the plaintiff from performing the agreement
on his part.
·

I.
The court instructs the jury that if they believe from the
evidence in this case tha.t before the plaintiff and the defendant's decedent entered into the lease, dated July 2, 1935, the
defendant's decedent had declined to rent his property, No.
509 North Ryland Street, to the plaintiff on condition that
he would bind himself not to rent his property No. 1039 West
Grace Street, for drug· store purposes or for a chain store,
and so informed the plaintiff, and that 'vhen he signed the
said lease of July 2, 1935, the parties did not intend that the
purpose of the covenant should bind defendant's decedent not
to rent his said property, No. 1039 West Grace Street, for
drug store purposes, then the said defendant's decedent had
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the right to rent the said property for such purposes, and
in doing so- he did not violate his agreement with the said
plaintiff and the jury must find for the defendant.
page 446 ~

J.

The court instructs the jury that they are the sole judges
of the credibility of the witnesses and in determining the
weight g·iven to the evidence of any witness they may consider
the appearance and d~meanor of the witness on the stand;
their manner of testifying; their apparent candor and fairness; their apparent intelligence or lack of intelligence; their
interest in the result of the suit; their opportunity for knowing the truth, and all other surrounding circumstances appearing on the trial and from all these thiJ;"1gs they are to determine which witnesses are the more worthy of credit, and
to give credit ac.cording·ly.
page 447 ~

INSTRUCTIONS REFUSED ..

Here insert instructions marked "A", "D", "F", "H",
"K ", "L ", "M ", and "N" asked for by the defendant, all
of which the court refused to give.

A.
The court instructs the jury that the plaintiff has testified
that his wife, l\fary Dailey, was a partner in the business
conducted at No. 509 North Ryland Street, and the said plaintiff is bound by his testimony, and cannot maintain this action in his own name, and the ~jury must find for the defend-

ant.

D.
The court instructs the jury that if they believe from the
evidence that the State license to do business at No. 509
North Ryland Street was issued to Mary Dailey, then the
plaintiff cannot recover in this action and the jury must find
f·or the defendant.
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F.
The court instructs the jury that the plaintiff and the defendant's decedent, K. Der I{rikorian, entered into an agreement in writing· dated ,July 2, 1935, whereby the said plaintiff
agreed to rent the premises, No. 509 North Rypage. 448 ~ land Street, Richmond, Virginia, for the period
of five years from the first day of ·October, 1935,
to be used as and for a confectionery, and the said defendant's decedent agreed not to lease his property known as
No. 1039 West Grace Street, Richmond, Virginia, for a confectionery during the lease dated .July 2, 1935, between the
said plaintiff and the defendant's decedent. The court instructs you that a lease for drug store purposes only is not
a lease for a confectionery, and if the jury believe from the
evidence that the defendant's decedent did by lease dated July
19, 1935, lease his property, No. 1039· West Grace Street, to
J. W. Chamblee and D. P. Chamblee for drug store purposes only from the first day of November, 1935, for the
term of six years, then the defendant's decedent did not violate his covenant not to rent the said premises for a confectionery, and the jury must find for the def~ndant.
H.
The court instructs the jury that after the lease of July
2, 1935, had been executed, then the rights- of the parties
thereunder were fixed by the said lease; that if any rights of
the said plaintiff under the said lease were violated by the
subsequent lease of the property, No. 1039 West Grace Street,
for drug store purposes only, then it was the duty of the
·
said plaintiff to use reasonable diligence to mitipage 449 ~ gate his damages, protect such rights, if any,
he had by such means the law afforded him ; and
if the jury further believe from the evidence that he made
no effort to do so, but abandoned the property and moved in
February, 1936, then the plaintiff cannot recover and the jury
must find for the defendant.

K.
The court instructs the jury that K. Der Krikorian, being
dead, under the statute no judgment can be rendered in favor
of the plaintiff which is founded on his uncorroborated tes-

\
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timony. In this connection the court tells the jury that corroborative evidence is such evidence as tends in some degree, of its own strength and independently, to support some
essential allegation or issue raised by the pleadings testified
to by the witness whose evidence is sought to be corroborated, ~which allegation or issue, if unsupported, would be
fatal to· the case; and such corroborating evidence must, of
itself, without the aid of any other evidence, exhibit its· corroborative character by pointing with reasonable certainty
to the allegation or issue which it supports. Moreover, in
such case, if the plaintiff introduces an interested witness,
both must be corroborated and they cannot corroborate each
other.
If the jury believe from the evidence that the
page 450 ~ plaintiff has not been· corroborated on an essential fact, the establishment of which is necessary
to sustain a judgment, then the jury must find for the defendant.

L.
The court instructs the jury that every merchant engaged
in business in this State must obtain the license required by
law, and the court instructs the jury that the license to eonduct the business at No. 509 N.. Ryland Street, Richmond,
Virginia, was issued to Mary Dailey, trading as the Dailey
Confectionery, and that no license to do business at No. 509
N. Ryland Street was issued to the plaintiff, and he could
not conduct or carry on business as a merchant at the said
place, and cannot recover for loss, if any, sustained to the
said business which was conducted and carried on under the
license issued to Mary Dailey, and the jury must find for the
defendant.

M.
The court instrgcts the jury that no person shall conduct
or transact business in this State under any assumed or fictitious name unless such person shall sign and acknowledge a
certificate setting forth the name under which
page 451 ~ such business is to be conducted or transacted, and
the names of each and every person owning the
same, with their respective post office and residence addresses, and 'file the same in the office of the clerk of the court
in which deeds are recorded in the county or corporation

~I
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wherein the business is conducted. If the jJiry believe from
the evidence that the plaintiff conducted or transactad business at No. 509 North Ryland Street under the name of ''Daily
Confectionery" without having signed and acknowledged a
certificate setting forth the said name under which the said
business was conducted or transacted, and the names of each
and every person owning the same, with their respective p_ost
office and residence addresses, and without having· :filed the
same in the .clerk's office of the Chancery Court of the City
of Richmond, then he was engaged in an unlawful business
and for any loss sustained by him while so engaged in conducting a business forbidden by law he ca:nnot recover, and
the jury must find for the defendant.

N.
The court instructs the' jury that no two or more persons
shall carry on business as copartners unless they sign and
acknowledge a certificate setting forth the full names of each
and every person composing the copartnership, with their re·spective post office and residence addresses, the
.
page 452 ~ name and style of the ,firm, the length of time for
which it is to continue, and the locality of their
·place of business, and file the same in the office of the clerk
of the court in which deeds are recorded in the county or corporation wherein the business is to be conducted. The court
further instructs the jury that it is unlawful for two or more
persons to carry on business as copartners unless they sign
and acknowledge such certificate as· aboye provided and file
the same in the office of the clerk of the court in which deeds
are recorded in the county or corporation wherein the business is conducted; and if the jury believe from the evidence
that the plaintiff and his wife, Mary, carried on business as
copartners at No. 509 North Ryland Street without signing
and acknowledging the certificate and :filing the same, as re-.
quired by law, then the said plaintiff was engaged in an unlawful act, and cannot recover loss, if any, sustained by him
while engaged in such unlawful business, and the jury must
find for the defendant.
page 453}

CERTIFICATE NO. 1.

I, Willis D. Miller, Judge of the Law and Equity Court of
the City of Richmond, do certify that the foregoing testimony
with the exhibits No. 1 to No. 12, inclusive, is all of the· evi-
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dence introduced by the plaintiff and the defendant, respectively, and other incidents of the trial of this cause; that the
instructions, marked 1-A, 2-A, and 3-A, and instructions
marked E; G, I and J are all of the instructions granted on
behalf of the plaintiff and the defendant, respectively; that the
instructions marked A, D, F, H, 1{, L, ~I and N, which were
asked for by the defendant were all refused by me, all of
which matters are now made a part of the record of the said
cause of Thomas Dailey, plaintiff, against Anna l{rikorian,
Administratrix of the estate of K. Der Krikorian, deceased.
Given under my hand this 29th day of July, 1937.
WILLIS D. MILLER, Judge.
page 454

~ CERTII~,ICATE

O:b., EXCEPTION NO. 2.

I certify that in~truction "G" as' asked for by the defendant was in the following words and figures, to-wit:
'
''The court instructs the jury that under the lease, dated
July 2, 1933, between the plaintiff and the defendant's decedent, the said plaintiff agreed, and bound himself to pay the
defendant's decedent fifty dollars per month which became due
and payable on the first day of every month after October 1,
1935, at the office of Rose & Lafoon, Inc., Agents, and for the
non-payment of such rent at the time and in the manner specified, the defendant's decedent had the right to re-enter the
said property, and in order to maintain this suit; the plaintiff
must show that he complied with and performed the agreement on his part; and if the jury believe from the evidence
that the plaintiff failed and refused to pay the said rent, according to the terms of the said lease, and that he was forced
to give up the possession of the said property for non-payment
of rent, then the plaintiff cannot recover, and the jury must
find for the defendant."
I further certify that I refused to give the said instruction
as asked for and struck out the following- words: "and if the
·jury believe from the evidence that the plaintiff failed andrefused to pay the said rent, according to the terms of the lease,
and that he was forced to give up the possession of the said
property for non-payment of rent, then the plaintiff cannot
recover, and the jury must find for the defendpage 455 ~ ant", and in lieu thereof inserted the following
words : ''unless you believe from the evidence in
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this case that the defendant's decedent prevented the p1aintiff from performing the agreement on his part.''
I further certify that the defendant objected to the modification of the said instruction and objected and excepted to
my action in refusing to give the said instruction as asked for..
Teste : This 29 day of July, 1937..
WILLIS D. MILLER, Judge.
page 456 ~ CERTIFICATE OF EXCEPTION NO. 3.
I further certify that after ·the jury had retired to consider their verdict they return~d to the court room with the
following verdict: "We, the jury, on the isue joined, find
for the plaintiff and assess his damages at $4, 75().00,'' and
that thereupon the defendant moved the court to set aside the
said verdict upon the follov.ring grounds :
(1) Because the court erred in admitting improper evidence.
(2) Because the court erred in the instructions it gave the
jury.
( 3) Because the court erred in refusing to give the instructions asked for by the defendant.
(4) Because the verdict was excessive.
. ( 5) Because the verdict was contrary to the law and the
evidence and 'vithout evidence to support it, for which reason the said defendant moved that the said verdict be set
aside and final judgment entered for the defendant.
I further certify that I overruled the said motion and refused to set aside the said verdict and that the defendant excepted.
I further certify that the attorneys for the pla~ntiff had
reasonable notice in writing of the time and place at which
these certificates of exception would be tendered
page 457 ~ and presented to me, the judge of this court, for
my signature, so as to make the same a part of
the record of this cause.
Teste: This 29th day of July, 1937.
WILLIS D. MILLER, Judge.
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458

~

I, Luther Libby, Clerk of the Law and Equity
Court of the City of Richmond, do hereby certify that the foregoing is a true transcript of so much of the
record as was agreed between counsel for the plaintiff and
defendant should be copied into the above-entitled case where:_
in Thomas Dailey is complainant and K. Der Krikorian, defendant, and that the plaintiff had due notice of the intention of the defendant to apply for such trans~ript.
page

Witness my hand this 20th day of October, 1937.

LUTHER LIBBY, Clerk.
A Copy-Teste :

M. B. WATTS, 0. C..
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