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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 2272 ·
MAX SCHLAlN, Plaintiff in Error,
versus

SAMUEL M. RICHARDSON, JR., Defendant in Error.

PETITION FOR WRIT OF ERROR AND
SUPERSEDEAS.

To the Honorable Justices of t7ie Supre1ne Cou·rt of Appeals
of Virginia:

·

Petitioner, Max Schlain, who was defendant below, and.
herein sometimes called defendant, respectfully represents
that he is aggrieved by a final judgment of the Circuit Court
of the City of Norfolk, rendered against him in favor of
Samuel M. Richardson, Jr., plaintiff below, herein sometimes
called plaintiff, for $500.00 and interest and costs, in an action by notice of motion for personal injury; the judgment
being entered on the 11th day of December, 1939 (R., p. 4).
A transcript of the record is herewith filed to which reference is hereby made. There was a trial by jury, a verdict
for plaintiff for $500.00, defendant moved to set it aside as
contrary to the law and the evidence, without evidence to
support it and plainly wrong, and for error of law on the trial
of the case, and to enter final judgment for defendant, or at
least, grant a new trial. The motions were overruled, de,
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f endant excepted, and judgment was rendered on the verdict (R., p. 83).
The notice of motion made a nar·row clean-cut averment
2• of •negligence, to-wit (R,., p. 2) :
That defendant "owned, operated and controlled a certain meat grinder which was ttnsafe for operation; that on
said date you did. negligently and wilfully fail to maintain
and equip said meat grinder with lawful, safe, proper and
necessary appliances and/ or safety appliances; that you did
instruct the uildersjg11ed plaintiff to use said meat grinder
when you knew said grinder was unsafe and without proper
and necessary safety applia~1ces; that by reason of your negligence in the ·maintenance, opemtion and control of said meat
grinder you caused said meat grinder to injure the undersigned plaintiff". (Italics added.)
It will be noted that the unsafe condition of the meat
grinder and failure to maintain and equip it with proper appliances is the sole negligence averred, and the sole negligence defendant was called upon to meet. Unless the meat
grinder or its appliances ,vere improper the plaintiff could
have no case.
The Errors Assigned are, that the Circuit Court erred:
1. In not striking out the evidence introduced on behalf
of plaintiff.
2. In not setting aside the verdict as plainly wrong, contrary to the law and the evidenee and without evidence to
support it, and entering final jucli:,oment for defendant,
Schlain.
3. In not gTanting each of the instructions 5D and 6D offered by ~efendant (R., p. 82).
4. Iu granting each of the instructions 2, 3, 4 and 5, offered
by plaintiff (R., p. 77).

The Facts, some of them controverted, but with very little
dispute as to the question contained in said notice of mo·
tion, are:
3*

*Def end.ant, Schlain, owns and operates a general grocery and meat store at Ocean View, in Norfolk City, and
·hired plaintiff, Richardson, seventeen years old, to work in
the grocery department, where he had been working about
four weeks at the time of the accident, July 22, 1939 (R., pp.
8, 9, 19).
In the meat department, sitting· on a table, where there is
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plenty of light, was au ordinary standard meat grinder of
the kind used all over N orfoTh:, which grinder was in perfect
repair ( R., pp. 50, 60, 61, 74).
According to the evidence of Jennie Schlain (R., p. 33),
Harvey Blanchard (R., p. 42), Fannie Schlain (R., p. 37),
R. A. Wade (R., p. 49), and Max -Schlain (R., p. 61), right
on the table by the machine, in plain view, was the regular
wooden pusher or plunger, with which to push meat down
into the screw at the bottom of the machine and thereby make
it unnecessary to put the hand in the machine or anywhere
near the screw. The pusher and machine were produced in
court by the defendant.
Plaintiff, Richardson, said he looked for this pusher, that
it was not there at all, and asked Schlain, defendant, where
this plunger was (R., pp. 10, 11, 12, 20).
Plaintiff said he was "familiar with the machine", and had
formerly worked several times with a somewhat similar machine at Rubin's store, at which store there was a plunger or.
pusher with the machine (R., pp. 19, 20).
At the time of the accident the butcher, Wade, was eating
his lunch in the meat department, and had announced that
the meat department was closed a few minutes for his lunch
.
(R., pp·. 28, 32, 35, 37; 41).
The plaintiff testified that a telephone order came in for
some ground meat, that he got the necessary meat from the
butcher, and asked Schlain, defendant, where the plunger
was, as plaintiff could not find the plunger, and defendant
4* said to plaintiff to use his hand, the machine •would not
hurt him, and plaintiff says he pushed his hand down
into the machine on the meat and his foot sl\pped, and he
got the end of a fing·er into the screw at the bottom of the
machine and mangled the tip of the finger, so that it l1ad to
be amputated at its joint next to the fingernail (R., pp. 9, 10,
11, 12, 19, 21).
.
The other witnesses denied seeing plaintiff use the machine
or hearing defendant tell him to use it, and defendant also
denied this (R., pp. 31, 32, 36, 42, 43, 52, 62).
*The .A.rgument will treat the assignments of error
in order, but some assignments depend upon the same
principles and will be treated together ..
5*

1 and 2. Assignments of error 1 and 2 are to the refur;al
of the court to strik~ out the evidence introduced by plaintiff, and refusal to set asid~ the verdict as plainly wrong,
contrary to the law and the evidence and without evidence
to support it, and enter judgment for Schlain.
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Here we should again note th~t the only allegation of negligence in the notice of motion is that defendant (R., p. 2):
Did "neglig·cntly and wilfully fail to maintain and equip
said meat grinder with lawful, safe, proper and necessary appliances and/or safety appliances'' and that defendant instructed plaintiff to use said grinder and thereby plaintiff
was injured.
All the evidence showed that the grinder was of standard
make, in perfect condition in all respects.
The learned trial Judge stated, on the motion to strike out
the evidence, after all the evidence was in (R., p. 74):
'' There is no trou,ble about the ma.chin,e, but this man says
he was told by the proprietor to use it." (Italics added).

On page 21 of the Record; in response to questions as to
what was wrong with the machine and its devices, plaintiff
testified:
"I say the machine should have been on the edge of the
tahle where you could easily reach it, should have been in a
place where it is not wet, and should have a grating across
the top."
He said that since the accident, by searching, he had found
one machine in Norfolk ,vith a grating· (R., p. 22).

-

We submit there was no primary ncg·ligence in any respect
alleged in the notice of motion.
6•
*We further submit, that any danger from the screw
at the bottom of the machine was obvious, and the risk
thereof assumed by plaintiff, and also that it was negligence
on his own part to stick his finger down some six or eight
inches in the machine against the screw.
Furthermore, plaintiff showed that his foot slipped and
thereby caused the accident, a cause not averred in the notion of motion at all.
We, therefore, submit that the verdict should have been
set aside, and judgment entered for Schlain.
]Jven if it could be imag'ined that there was any evidence
to support the verdict, the verdict was, we submit, plainly
wrong, and, therefore, should have been set aside PU!Suant
to section 6251 of the Code. T andenbergh v. Buckingham
.A.partnient Corporat-ion, 142 Va. 397, 411.
If Schlain is not entitled to a final judgment, then, we submit, that he is c~titled to a. new trial as to liability for the
other errors assigned, to-wit:

0
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3. Assignment of error N Q. 3, for the trial court's refusal
to g-rant instructions 5D and 6D offered by Schlain (R., p.
82).

Instruction 5D, refused, reads:
'' The Court instructs the jury that if they believe from the
evidenc.e that there was by the meat grinder a wooden pusher
to use in pressing the meat into the grinder,.it was the duty
of the plaintiff to press the meat into the grinder with the
wooden pusher, and not with his hand.''
Plaintiff testified that the pusher or plunger was not to
be found, that he told Schlain that it could not be found, and
Schlain told him to use his hand (R., pp. 10, 20). This was
his excuse for not using· the plunger, as he had done when
working at Rubin's store (R., p. 20).
Schlain denied this, and Schlain and many other witnesses
stated that the plunger was right on the table by the ma•
chine.
7*
*On this point there was a conflict of evidence, but
the court took this matter from the jury by refusing this
instruction, and practically held that although the plunger
was right by the machine and plaintiff knew its purpose, yet
the plaintiff could falsely tell Schlain the pusher was absent
and be justified in using his hand with the pusher immediately
present.
vVe submit that refusing this instruction was very harmful
error.
If the plunger was in place, plaintiff admitting he knew its
use, it was his positive duty to use the absolutely safe method
of using the plunger and not his hand.
When there is a safe way to do work, the servant must use
the safe way and not another way. Street v.. N. & W. Ry~
Co .., 101 Va. 746.
Instruction 6D, refused, reads:
'' The Court instructs the jury that if they believe from the
evidence that the meat grinder was of the sort commonly
used' by reasonable persons in the meat business, it is the
duty of the jury to find for the defendant.''
_All the evidence being· that the machine was in good order,
and also that it was the kind in general use, we submit that
this was all .the care required of defendant, and he need not
have some especially novel and extra safe machine.
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4. The fourth assignment of error is as to granting plaintiff '-s instructions (R., p. 77), being each instruction, numbered 2, 3, 4 and 5.
Concentrating on instructions 2, 3 and 4, we find:
Number 2 reads:
'' The Court instructs the jury that in determining the question of negligence in this case, they should take into consid. eration the situation and conduct of both parties at the
s• time of _the alleged injury, as disclosed •by the evidence,
·
and if they believe from the evidence that the injury
complained of was caused by the negligence of the defendant and without any greater want of ordinary care and caution on the part of the ·plaintiff than was reasonable to be expected from one of his age, experience and mental capacity,
under all the circumstances., then the plaintiff is entitled to
recover.''
We submit that this instruction was without evidence to
support it; also turned the jury loose to guess at '' the negligence of the defendant'' without regard to wh~ther it was
alleged in the notice of motion or not, and also put a lower
degree of care on the plaintiff than is lawful, he being over
fourteen years old and there being no evidence of his want
of mental capacity and he admitting familiarity with th~ machine and experience with a similar machine at Rubin's.
Instruction Number 3 reads :
'' The Court instructs the jury that the risks assumed by
the plaintiff in entering the service of the defendant and while
he ·was engaged in his service were ordinary risks of such
service and all risks from causes which were known to him,
or which were so open and obvious as to be readily discernible
and appreciated by one of his age, experience and mental
capacity, in the exercise of ordinary care."
The risk of putting one's finger into the screw at the bottom of the machine was perfectly open and obvious, without
evidence to the contrary. The plaintiff was much over fourteen, with no evidence of lack of mental capacity, and was
familiar with the machine and had had experience with a
machine at Rubin's. ·
Inst~uction Number 4 reads :

Max Schlain v. Samuel M. Richardson, Jr.
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· "The Court instructs the jury that if they believe from
the evidence that Mr.. Schlain directed the plaintiff to
9'~ grind up the meat in the meat *grinder by using his
hand, then the plaintiff had the right to rely upon the
directions and order giyen him by Mr. Schlain, unless the
danger of his undertaking· to obey the orders or directions
of the said Scblain were so open and obvious as to be discernible and appreciated by one of his age, experience and
mental capacity. And if you believe from the evidence that
the .plaintiff, with ordinary care and caution to be reasonably expected from one of his age, experience and mental
capacity, under the circumstances of this case, was injured
while grinding up the meat in the manner directed by said
Schlain, then they shall find their verdict for the plaintiff.''
This instruction leaves out of view entirely the evidence .
that the plunger was by the machine and the plaintiff falsely
told Schlain it was missing·, and misled Schlain into believing
it was missing.
Also the danger of using the hand was perfectly open and
obvious.
Also plaintiff was over fourteen and entirely capable of
contributory neg·ligence, with no evidence of want of mental
capacity, and admittedly being familiar with the machine and
having experience with a machine at Rubin's.
In addition, this instruction makes defendant liable if he
told plaintiff to use his hand, even though the jury mig·ht believe it was not negligence to tell plaintiff to use his hand
with so simple a machine. This instruction did not require
any primary negligence to make defendant liable.
Petitioner intends to produce the machine · and wooden
plunger before the court to demonstrate their extreme simplicity.
The machine runs by electricity, and all the operator has
to do is to put the meat into the top of the machine.
Attention is ca1led to the fact that said Samuel M. Rir.hardson, Jr., is an infant, who sued by Samuel l\L Richardson,
Sr., his next friend, and if a guardian ad lite1n should be
appointed, it is asked that one be duly appointed.
10*
*This petition is adopted as the opening brief, a copy
hereof was mailed to counsel for plaintiff on the 29th
day of ,January, 1940, this petition will be presented to Justice John W. Eggleston at his office in the City of Norfolk
(with a transcript of the record and a check for $1.50 payable to the Clerk), and oral argument in favor of granting
the writ is requested.
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Petitioner prays that a writ of ei'ror and sitpersedeas may
be granted, said verdict and judgment reviewed, set aside
and reversed, said errors corrected, a final judgment rendered for petitioner, or a new trial granted, and that such
other and further relief may be granted as may. be adapted
to the nature of the case.
MAX SCHLAIN,
By JAS. G. MARTIN, Counsel.
( 500 Western Union Building,
Norfolk, Virginia.)
January 29th, 1940.
The undersigned, counsel practicing in the Supreme Court
of Appeals of Virginia, certify that in my opinion sufficient
matter of error appears in the judgment and proceedings accompanying the above petition to make it proper for the
same to be reviewed by this court.
·
JAS. G. MARTIN.
(500 vVestern Union Building,

Norfolk, Virginia.)
Received Jan. 29, 1940.

J. W. E.
February 20. 1940. vVrit of error and sziversedeas awarded
by the Court. Bond $1,000.
M. B. W.

RECORD
VIRGINIA:
Pleas before tbe Circuit Court of the City of Norfolk,
at the Courthouse thereof, on the 11th day of December,
in the year 1939.
Be it remembered, that heretofore, to-wit: In the Circuit
Court aforesaid, on the 9th day of October, in the year 1939,
came the plaintiff Samuel M. Richardson, Jr., an infant under the age of 21 years, who sues by his next friend, Samuel
l\L Richardson, Sr., and docketed his Notice of Motion for
judgment against the defendant, Max Schlain, trading as
Schlain's Cut-Rate Market, in the following words and figures, to-wit:

Max Schlain v. Samuel M. Richardson, Jr.
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Virginia:
In the Circuit Court of the City of Norfolk.
Samuel M. Richardson, Jr., an infant under the age of 21
years, who sues by his next friend, Samuel M. Richard"on,
Sr., Plaintiff,
v.

.Max Schlain, trading as Schlain 's Cut-Rate Market, Defendant.
To:
Max Schlain, trading as Schlain 's Cut-Rate Market
430 First View Street
Norfolk, Virginia.

Take Notice, that the undersigned plaintiff will, on the
18th day of September, 1939, at 10:00 o'clock A. M., or as
soon thereafter as be can be heard, move the Circuit .Court
of the City of Norfolk, Virginia, at the courthouse
page 2 ~ thereof, for a judg·ment and award of execution
against you for the sum of Five Thousand
($5,000.00) Dollars, due the undersig·ned plaintiff from yo:u
for this, to-wit:
That ~n and before the 22nd day of July, 1939', the undersig·ned plaintiff was in your employ; that during the course
of said employment, to-wit: on the 22nd day of July, 1939,
you, Max Schlain, trading as Schlain's Cut-Rate Market,
owned, operated and controlled a certain meat grinder which
was unsafe for operation; that on said date you did negligently and wilfully fail to maintain and equip said meat
grinder with lawful, safe, proper and necessary appliances
and/or safety appliances; that you did instruct the undersigned plaintiff to use said meat grinder when you knew said
grinder was unsafe and without proper and necessary safety
appliances; that by reason of your negligence in the maintenance, operation and control of said meat grinder you caused
said meat grinder to injure the undersigned plaintiff, whereby
and by reason whereof the undersigned plaintiff was seriously
and permanently injured in and about his fingers, hand, arm,
nerves and other parts of his body, and particularly caused
the undersigned plaintiff to sustain the loss of a finger; caused
irreparable and permanent injuries to his nerves, finger and
hand, making the undersigned plaintiff an invalid; which injuries caused the undersigned plaintiff to suffer and he will
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in the future be caused to suffer physical pain and mental
anguish; caused him to expend and he will in the future be
caused to expend a larg·e sum of money in and endeavoring
to be healed and cured of said injuries ; caused him to lose
·
and he will in the future be caused to lose a large
' page 3 } sum of money, profits and gains, which he otherwise
would have earned or made; caused him and he will
in the future be caused to discontinue said calling.
SAMUEL M. RICHARDSON, JR.,
- an infant under the age of 21 years, who
sues by his next friend, Samuel M. Richardson, Sr.
By HERMAN LUBSCHUTZ, Counsel.
HERMAN LUBSCHUTZ, p. q.
The following is the Sergeant's return on the foregoing
notice of motion :
Executed in the City of Norfolk, Va., this the 31 day of
August, 1939, by serving a copy hereof on Max Schlain in
personw
LEE F. LAWLER,
Sergt. City of Norfolk, Va.
By T. E. LEESNITZER, Deputy.

And on the same day, to-wit: In the Circuit Court aforesaid, on the 9th day of .October, in the year 1939':
Upon the motion of the plaintiff, by counsel, it is ordered
that this notice of motion be docketed. And thereupon came
as well the plaintiff as the defendant, by counsel, and thereupon said defendant pleaded the general issue to which said
plaintiff replied generally and issue is joined; and the further
hearing· is continued.
And at another date, to-wit: . In the ·Circuit Court aforesaid on the 20th day of November, in the year 1939:
page 4 ~ This day ca.me again the parties, by counsel, and
·
thereupon came a jury, to-wit: W. H. Magin, A.
G. Wade, J. M. Lawrence, J. S. McWilliams, W. G. Gornto,
. S. B'. Parkinson and 0. Prepreit, who were sworn to well and
truly trv the issue joined, and having fully heard the evidence
and argument of counsel returned their yerdict in the fol-

..i;;;i.,.,,, .. , .. , ( ; . : ; ) . d - ! - f ~
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lowing words, to-wit: ''We, the Jury, find for Plaintiff the
sum of Five Hundred Dollars.'' And thereupon said defendant, by counsel, moved the Court to set aside the verdict
of the jury and grant him a new trial on the grounds that
the same is contrary to the law and the evidence; and the
further hearing of which motion is continued.
And on another day, to-wit: In the Circuit Court aforesaid on the 11th day of December, in the year 1939.
This day came again the parties by counsel, and the motion for a new trial heretofore made having been fully heard
and maturely considered by the court is overruled; whereupon it is considered by the court that the said plaintiff recover against the said defendant the sum of five hundred
($500.00) dollars as by the jury in its verdict ascertained,
with legal interest thereon from the 20th day of November,
in the year 1939, till paid, and his costs about his suit in this
behalf expended, to all of which the said defendant, by his
attorney, duly excepted.
And the said defendant having signified his intention of
applying to the Supreme Court of Appeals of Virginia for a
writ of error and siipcrsedeas to the foregoing judgment it is
ordered that execution upon said judgment be suspage 5 ~ pended for the period of ninety (90) days from
the date hereof upon the said defendant or someone for him entering into and acknowledging a proper suspending bond before the clerk of this court in the penalty of
six hundred ($600.00) dollars, with surety to be approved
by said clerk, conditioned according to law.
The following is the notice for the application for the signing of the Bill of Exceptions and for a transcript of the record in this case :
To Samuel :M:. Richardson, Jr., an infant, who sues by Samuel
:M. Richardson, Sr., his next friend.
Take notice, that I will on the 8th day of J anua1·y, 1940,
at 9 :30 o'clock, A. :M. present to the J udg·e of the Circuit
Court of the City of Norfolk in his office, my Bill of Exceptions to be signed and made a part of the record in the
action recently pending in that court, in which you are plaintiff and I am defendant.
Further take notice, that on the same day at noon, I shall
apply to the Clerk of said court for a transcript of the rec-
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ord in said action, in order to apply for a writ of error aucl
supersedeas.
l\fL~ SCHLAlN,
By J A.S. G. MARTI!N, C~unsel.
Service accepted January 4th, 1940.
LEIGH D. WILLIAMS,
Atty. for Plaintiff.
page 6

~

And the following is the order entered by the
J uclge of this Court on the 8th day of January, in
the year 1940, filing· the aforementioned bill of exc~ptions:

This day came the parties by their attorneys and the defendant presented his bill of exceptions Number 1, which was
duly signed and made part of the record, after it duly appeared in writing that proper notice had been given of the
time and place of presenting same.
And said bill of exceptions was forthwith lodged and filed
with the Clerk of this Court.
The following is the bill of exceptions Number 1, filed by
the foregoing decree:
page 7

~

Virginia :

In the Circuit Court of the City of Norfol~.
Samuel M. Richardson, Jr., an infant, who sues by Samuel
M. Richardson, his next friend,

v.

Max Schlain.
BILL OF EXCEPTIONS NUMBER 1.
Be it remembered that on the trial of this case, the following is the evidence, a.nd all the evidence, which was introduced,
as hereinafter shown, and the instructions shown herein as
granted are all the instructions granted, ( and the parties by
counsel agreed that the meat grinder and plunger herein mentioned, may be carried to the Supreme Court of Appeals of
Virginia without any further identification), to-wit:
page 8 ~

Note: Witne~ses were excluded on motion of
counsel for the plaintiff.

Max Sc~lain v. Samuel M. Richardson, Jr.
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S. M. RICHARDSON, JR.,
the plaintiff, being first duly sworn, testified as follows:
By Mr. Lubschutz:
Q. What is your name?
A. Samuel M. Richardson, Jr.
Q. What do they call you, Sam f
A. Sam.
Q. Sam, how old are you 7
A. 17 years old.
Q. How old were you at the time you were working for Mr.
Schlain?
A. I was 17.
Q. How long were you working there t
A. About four weeks.
Q. What did you make a week 7
A. $12.00 a week.
Q. Now, when.you went to work for Mr. Schlain what were
you hired to do f
page 9 } A. I called him up on Thursday night-Thursday
morning, and he told me to come down there to
start clerking in the butcher department.
Q. In the b.utcher department t
A. In the butcher department, and when I went to the store
to start work he put me in the grocery department.
Q. ·what were you doing in the grocery department Y
A. Taking orders over the 'phone, making out-writing_
on the books for credit, making up orders, and fixing the vegetable rack.
Q. Had you ever done anything in the meat department
while you were working there?
·
A. No.
Q. Had you ever used the meat grinder prior to this day
when you were working there f
A. No, sir.
Q. Tell us all, the jury, what happened on July 22nd prior
to your losing your finger?
A. .Around 12 :25 an order came over the 'phone.
Q. 12:25¥
A. Yes, sir, around that. Around 12 :25 an order came
over the 'phone for a pound and a half of hambur~er which
is considered veal and beef. I asked Max, Mr. Schlam, should
I get the meat and he told me yes, and I went over and got it.
I got ~ pound of beef out of the box and the
page 10 } butcher cut off a half pound of veal for me, and I
looked for the plunger around the machine and it
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8. IJ;I_. Richardson, Jr.
wasn't there, and I went back ov:er to the g1·ocery
. ment and asked Mr. Schlain where. the plunger was,
told me to '' Go on and use it. It won't hurt you.
use our hanqs around here", and so I went on and
as he asked me to do.
Q. You say you looked for a plunger t

departand he
We all
done it

A. I did.
Q. Did you :find a plunger f
A. There was none around the machine.
Q. Had you ever seen one there before f
A. In my four weeks employment I had never seen one
around the1·e.
Q. Had you ever seen anybody operating the machine before!
A. Mr. Schlain, Mr. Wade, and the colored boys. He had
two other clerks there only helping on Saturdays,. and one
had quit the Saturday that I went to work. They were all
grinding meat at the time I was in there.
Q. In grinding that meat how do they proceed to force the
meat down into this grinder¥
A. They all pushed it down with their hands because there
was no plunger.
·
Q. They all nsed their hands f
page 11 ~ A. Yes, sir.
Q. You say you went to the box and took out
a pound of meat. Was that already cut npf
A. That was already cut up in the box.
Q. How about the veal 1
A. I got a leg out of the box and gave it to M:r. Wade and
he cut it off.
Q. He was eating his dinner, wasn't he¥
A. Yes, sir. .
Q. You say when yon didn't find a plunger yon went over
to Mr. Schlain °/
A. I went over to Mr. Schlain and asked 11im for the
plunger and he told me to go on and use my hand, that it
won't hurt me and ''We all do it around here".
Q. He said it wouldn't hurt you?
A. Yes, and ''we all do it''.
Q. ·Did you think the g-rinder would hurt you when you
went over tliere to do tl1at?
A. I had never used it. I thougl1t it was equipped with
safety devices.
,,.
Q. You thought it had a safety device on it¥
A. Yes, sir.
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8 ..M. Richardson, Jr.
Q. Why did you go over a1id use that when he told you,
without a plunger Y I would like for you to explain why you
went over and used your fingers without a plunger
page 12 ~ when he told you that?
A. There was not any plunger there for me to
use, and it was a part of my duty. I didn't know it would
hurt me.
Q. You say it was a part of your duty?
A. Yes, sir.
Q. Suppose you had not done it, what would have happened?
A. I would probably have lost my job.
Mr. Martin: We object to what might have happened, -your
Honor.
The Court: Yes.
By Mr. Lubschutz:
Q. Mr. Richardson, when you hurt your finger what happened then?
.A.. When I hurt my fi!,lger I walked from the butcher department-after I cut my finger off I turned the grinder off
and walked from the butcher department over to the grocery department and stood leaning up against the counter~
and Mr. Schlain was talking· over the 'phone. After that I
waited about three minutes and called him and he happened
to turn around and see me and he hung up the 'phone and
told therri he would call back later, and he looked at my hand
and I was g·etting weak and about to pass out, and he and
the colored boy took me to the doctor's office and I walked
four blocks from between C Avenue and D Avenue
pag·e 13 ~ to Dr. Reed's office and he wasn't home, and then I walked from there, from D Avenue, a half block,
to A.
Q. He didn't offer to take you in an automobile at alU
A. No, sir. There was an automobile and a truck there.
Q. Where was... the automobile parked?
A. It was parked in front of the store.
Q. Mr. Schlain didn't offer to take you to the doctor in
thaU
A. No, sir.
Q. But made you walk with a colored boy?
A. The colored boy and himself.
Q. Dr. Reed wasn't home, and then you went to Dr. Reynolds?
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S. M. Richardso1i, Jr.
A. Yes, sir.
Q. You were taken to Dr. Reynolds and what happened 1
A. I was put on the operating table and he gave me a hypodermic to deaden the pain and then he put some iodine on
it and from there he took me on a call down to East Ocean
View, and it took him about an hour to make the call and
g·et to the hospital. Before I went to the hospital I came back
to Mr. Schlain 's store to get my clothes. I was taken th~n
to the hospital and it was approximately 1 :30 or twenty
minutes to two when I arrived at the hospital. I
page 14 ~ was carried to the operating room on the third
floor.
By a Juror:
Q. What hospital was that f
A. St. Vincent's.
By Mr. Lubschutz:
Q. How long were you in the hospital?
A. I was in the hospital from Saturday afternoon until
around 1 :00 o'clock Tuesday.
Q. The follow~ng Tuesday. Did Mr. Schlain come to see
you at the hosp1taU
A. Mr. Schlain came Sunday around about 11 :00 o'clock
or a little later, I could not tell you the exact time because I
didn't have a watch, but he came to see me and stayed approximately five minutes.
Q. vVhat did he have to say to you?
A. He asked me how I was getting along and told me this
was "going to stand me lots of money".
Q. He said it was going to stand you lots of money?
The .Court : I can't hear you.

A. He told me the bills, the hospital and doctors, would
stand him a lot of money.
Bv 1\fr. Martin :
"Q. That the bills from the hospital and the doctor would
stand him lots of money?
page 15 ~ A. Yes, sir.
By Mr. Lubschutz:
Q. Did he have anything· else to say¥
A. That is all.
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8. lJtl. Richardson, Jr.
Q. Did you see him any time after that 7
A. I have seen him on the boardwalk down at Ocean View
and he asked me how I was getting along, but he never offered
to pay me my salary which he owed me, my back salary.
Q. You say he owed you some back salary?
A. Yes, sir.
Q. How much moneyY
A. It was Saturday I cut my finger off and I owed him
$3.95 that I had got during the week.
Q. That made him owe you how much during the week?
A. If he was going to take it out from twenty-five past
twelve it would be approximately $8.05.
Q. Did you ask him for thaU
A. I went back to his store about two weeks later and asked
him for my salary that I had coming to me. He got the hospital bill and showed it to me, which was $26.50, and asked
me how was I going to pay that and I told him I was under
age and I would like for him to .see my father, and he said,
"I am going to hold your salary on the hospital bill until I
hear from your father".
Q. Has he ever paid you the $8.05 Y
page 16 }-

Mr. Martin: This is not a suit involving salary
and I object to that.

A. No.

The Court: If he is suing for salary from the time he was
hurt it would be all right, but he is not suing for salary, but
<lamag·es, I suppose.
Bv Mr. Lubschutz:
1
:
..Q. Do you go to school f
A. Yes, sir.
Q. WhereY
A. I am a sophomore at Maury High School.
Q. Will you show the jury the finger which was injured Y
Come over here. Show the jury the other hand, too. Do
you feel that at all nowt
A. Whenever I do any hard work picking anything up the
front finger is very tender and always bothers me. It hurts
when I play football.
Q. Do you play football?
A. With St. Mary's Academy.
Q. You go to Maury High Schoolf
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8. M. Richardson, Jr .
.A. Yes, sir.
Q. Yon say that finger is tender Y
A. Yes, sir.- Whenever the weather changes in any way it
bothers me.
By the Court:
Q. I didn't hear you.
A. Whenever the weather changes and it gets
cold it aches.
page 17

~

By Mr. Lubschutz:
Q. Where q.o you liye, Mr. Richardson f
A. 1711 Willoughby avenue in Brambleton.
Q. Whom do you live with, your family f
A. Live with my mother and father.
Q. What is your father's name?
A. Samuel Milton Richardson, Sr.
Q. You are Junior¥
A. Yes, sir.
Q. What does your father do T
A. Ship Carpenter in the .Navy Yard ..
CROSS EXA.MINATLON.
By Mr. Martin:
Q. Let me see your finger again please, sir. It has been
cut off between th_e fingernail and the joint next to the fingernail, hasn't it?
A. It was taken off right at the joint.
Q. It was taken off rig·ht at the joint, and that is the joint
next to the :fingernail T
.A. Yes, sir.
Q. You say sometimes when you play football it bothers
,
you?
page 18 ~ A. Yes, sir.
Q. What position. do yon play on the team t
· A. :First string right guard.
.
Q. You have to practice how many times a week!
A. Practice every afternoon and -Sundays.
Q. You have been practicing every afternoon and Sundays
all this football season, have you T
A. We dfdn't start football practice until late in the sea.
son.
Q. You started to school around the middle of September 7A. Yes, sir.
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8. M. Richardson, Jr.
Q. And didn't start practicing ~ntil about the first of October?A. I laid off the team.
Q. But since about the first of October?
A.- Yes, sir.
.
Q. So you have been practicing during the week every afternoon and on Sundays Y
A. I would say about five weeks.
Q. Did you make the team t
A. Yes, sir.
Q. You had been working at Mr. Schlain's about four weeks
when this accident occurred Y
A. Yes, sir.
Q. Your duties were in the grocery department
page 19 } and vegetables t
A. When I asked for the job I was supposed to
go in the meat department to help Mr. Wade and when I
went on the job he told me to go in the grocery department.
Q. He put you in the grocery department Y
A. Yes, sir.
Q. On this day in question you said you got an order for
a pound and a half of meat?
A. Yes, sir.
Q. Over the telephone!
A. Yes, sir.
Q. Do you recollect whose order it was?
A. No, sir, I don't.
.
Q. You looked for the plunger!
A. Yes, sir.
Q. Had you ever seen any meat machine like this before?
A. Yes, sir, I have.
Q. Had you ever worked at one before?
A. I worked one about three or four times in Mr. Rubin's
store, L. Rubin.
Q. Mr. Rubin's store?
A. Yes, sir.
· Q. You had worked on a similar machine at Mr. Rubin's
store when f
·
A. About a year.
page 20 } Q. You were familiar with the machines Y
A. I was familiar with the machine.
Q. You knew it was a standard machine like everybody
used?
A. SomP. machines have safety devices across the top.
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Q. Across here (indicating)?

A. Yes, sir.
Q. You knew this didn't have it?
A. It was the first time I had seen it.
Q. "\Vben you looked at it you saw it was not there?
A. Yes.
(~ . .You went and looked for a rjlunger?
A. Yes, sir.
Q. And you knew there was none Y
A. I had ne¥er seen one and that is the reason I asked.
Q. Had you ever seen one at Rubin's?
A. Yes, sir, in constant use.
Q. And it was like this?
A. Yef:, sir.
Q. You asked for a plunger and Mr. Rubin said there was
none and said to use vour hand?
A. Yes.
"'
Q. You took the meat and put in here and stuck
page 21 ~ your finger about six inches down there and got
· it cut, didn't you?
A. The machine was setting on a table in back of the store,
was setting way back on the table, and I had to lean over
to it, and there was a basket setting down in the floor and the
floor was wet, which made it very dangerous.
Q. You sa.y the floor was wet?
A. Yes, sir.
Q. You leaned over and put your finger down there and
got it cut?
A. I was leaning- over the machine and my foot slipped.
Q. Your foot slipped?
·
A. Yes. sir.
Q. What do you claim is wrong with the machine, anythingf
A. I claim it had no safetv devices around it.
Q. What safety devices do you claim should have been
around it?
A. I say the machine should have been on the edge of the
tt1 ble where you could easily· reach it, should have been in a
place where it is not wet, and should have a grating· across
· the top.
Q Then you would have had to stick the meat through the
grating?
page 22 ~ A. A small bole.
Q. Do you know anybody who has any like that Y
A. The Pender store on Clay avenue lias one.
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Dr. R. M. Reynolds.
Q. The Pender store on Clay avenue has one f
Yes, sir. I made i.t my businessTo look for one f

.A..
. Q.
A.
Q.
A.
Q.

A.
Q.

.A..

Yes, sir.
Right recently?
After I cut .my finger off.
And you found one?
Yes, sir.
That is the only one in the :City of Norfolk, isn't it f
I could not say. That is the only one I tried.
RE-DIRE.CT EXAMINATION.

Bv Mr. Lubschutz.:
·Q. Was the other meat grinder you used exactly like this
one!
·
.A.. No, sir, the head had-it was a porcelain lined head
and the grate, sitting down in top of it.
Q. Grate?
A. Yes, a grate, safety device, around like this, with a
whole in the middle here and sitting in here (indicating).

lJage 23 } By a Juror :
·
Q. It was meshed, was it?
A. No, sir, the same kind of stuff this is made of.
DR. R. M. REYNOLDS,
sworn on behalf of the plaintiff, testified as follows:
By Mr. Williams:
Q. Dr. Reynolds, tell the jury your naine, please.
A. R. M. Reynolds.
Q. How long have you been practicing medicine in the City
of Norfolk!
A. Ten years.
Q. Did you have occasion to see l\fr. Samuel Richardson
on or about July 19th in connection with a finger-July 22nd,
I think it was.
A. Yes, sir.
Q. Will you describe to the jury just what :finger it was
and what the condition was you saw?
A. The middle finger of the rig11t hand at the-the terminal
end had been amputated by some instrument.
Q. Wha.t did you clo for him t
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Dr. R. M. Reynolds.
A. I cut back to the first joint and amputated it
page 24 ~ there, sir.
.
Q. Do you know how long he was in the hospi-

tau

A. Just from the 22nd to the 25th.
Q. And after that, can you tell us how long that finger
would be disabling ..9r tender Y_
A. I treated it to August 15th.
Q. August 15th °l
A. Yes.
Q. He is minus a finger from the first joint out f
A. Yes.
CROSS EXAMINATION.

By Mr. Martin·:
Q. Doctor, the damage to the finger was from the end of
the finger nearly up to the first joint, was it T
A·. Yes.
Q. Then yon amputated it back' to the first joint, and that
is the joint next to the :fingernail?
,
A. Yes.
Q. Because it wt1.s the best place to amputate under those
· circumstances Y
_ A. Yes, sir.
Q. After you did that you treated him until August and
it was a perfect recovery, was it T
A. Yes, it healed.

RE-DIRECT EXAl\UNATION.
page 25 ~ By Mr. Williams:
Q. What percentage of permanent disability
would you say was in that finger? ·
A. It all depends upon what. his occupation is.
Q. Probably he will have to work with his hands.
A. It still depends upon the character of bis work. I can't
answer that.
Q. I will ask you this: ,Vas the condition you saw of the
finger a painful condition f
A. When I saw him Y
Q. Yes.
A. Yes.
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Mrs. Susie ,Whitehead.
Mr. Lubschutz: We rest.
Mr. Martin : I would like to make a motion, may it please
the Court.
The Court: Gentlemen, step outside.
Note : The jury retir~d.
Mr. Martin: May it please the Court, we move to strike
out the plaintiff's evidence. I wonder if I could ask your
Honor to look at this machine, please, sirT Here
page 26 ~ is the screw that revolves. You have got to put
your finger down here, and as it goes around, revolves. it throws the meat out here.
The Court : Is that the screw 1
Mr. Martin: That is the screw, and you can put your
hand against it. May it please the Court, the plaintiff's evidence shows this thing is perfe_ctly open. The allegation in
the notice of motion is :
"That on said date you did negligently and wilfully fail
to maintain and equip said meat grinder with lawful, safe,
proper and ne...9essary appliances and/or safety appliances;
that you did instruct the undersigned plaintiff to use said
meat g-rinder when you knew said grinder was unsafe and
without proper and nccessa.ry safety appliances,'' and was
hurt.
We submit it is shown, as a matter of law, that the thing
is open and obvious and the only way to hurt yourself is by
putting your finger right in it, and on the face of the plaintiff's own evidence there can't be any possible recovery.
The C~mrt: I don't know about it being so open and obvious, but this man, according to his testimony, told him it
was not da.ng·erous and to use it with his hand. I think it
ought to go to the jury.
page 27 ~ Mr. Martin: We save the point.
Note: The jury returned.
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MRS. SUSIE 'WHITEHEAD,
sworn on behalf of the defendant, testified as follows:

By Mr. Martiµ:
Q. Mrs. Whitehead, please state your name and where you
live.
A. Mrs. Susie E. Whitehead.
Q. And where do you live, Madam 1
A. 236 West 28th Street.
Q. At Ocean View?
.A. No, in Norfolk.
Q. · On the 22nd day of last ,July, the day Mr. Richardson
got hurt in Mr. Schlaiu 's store, were you present?
A. I was in the store.
Q. Tell the jury exactly· all you know about it, what happened when yon went in the store and what you know about
it.
.A. Well, I went in the store but I didn't see the accident
happen. I was in there when it happened but I
page 28 ~ didn't see it, but l\f r. Wade, the butcher-first, be
fore that, I think Mrs. Schla.in had started to the
meat grinder and Mr. Schlain hollered at her and said, ''You
keep away from that, and that goes for everybody else in
here, too.''
By Mr. Williams :
Q. You say pe hollered to who?
A. 1\fr. Schlain hollered to his .wife.
Mr. Williams: I move to strike that out. There is no
evidence here that this boy beard it.
The Court: It depends upon how near he was.
By Mr. Martin:
··Q. Proceed.
A. Mr. Wade then said, "My department will be closed
until I get throug·h eating." He was the butcher, and then
all of a sudden it happened. I don't know, but when it happened so quickly the fell ow held up his hand and hollered ·
to Max, and 1fr. Schlain took him to the doctor and that is
all I know.

CROSS EXAMINATION.
Bv Mr. Williams :
·Q. How big a store is that, Mrs. Whitehead °l
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Mrs. Susie JVhitehead.

A. It is a right good sized store. I don't know the dimensions. I imagine it is around 50 feet wide, and I should
say about 100page 29} Q. lOP feet long!
A. I imagine so, as far as I can say; a right good
sized store.
Q. Is it divided up in two departments f
.A. The meat department is one side and the grocery department is on the other side.
Q. Whereabouts were yon!
A. I really don't know exactly. I was right over there
at the grocery counter when I was waited on.
Q. Do you know who waited on you Y
A. Mr. Schlain was waiting on me.
Q. Mr. Schlain?
A. Yes.
Q. Did you know this young man Y
A. No, only through going in the store and seeing him in
there. I didn't know his name.
Q. You don't know where he was at the time you heard
the conversation Y
A. No, other than he was in the store. I don't know any
particular place he was in.
Q. You don't know whether he was in the store, do you f
A. Yes, he was in the store.
Q. Did you see him¥
A. Yes, I saw him in the store.
Q. Whereabouts did you see him Y
page 30 } A. I don't know the exact spot.
Q. Did you see him after the accident happened 7
A. I saw him. I saw Mr. Schlain take him out.
Q. Was that the only time you saw himY
A. No. I saw him before that.
Q. Had he been waiting on you at all?
A. No, l1e hadn't.
Q. Are you in' the habit of dealing· with that store Y
A. Yes, I have been there ever since Max has been at
Ocean View and I dealt with his father before he went in
business.
·
Q. HQw many clerks do they have in there?
A. ·I don't know. Sometimes Mrs. Sclllain is in there, hiet
mother and his wife, too, sometimes, and a couple of youngsters there in the afternoon, and Mr. Wade, a.nd there is two
or three colored boys he has there.
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Mrs. ,Jennie Schlain.
Q. Can you tell us how many people were in the store at
the timeY
A. I could not tell you to save my life.

RE-DIRECT EXAl\HNATION.

By Mr. Martin:
· Q. Who was waiting on yon?
A. Mr. Sch lain.
Q. About how long had you been in the store when the boy
. ca.me and said his finger was lmrU
page 31 ~ A. I had been in there about 15 or 20 'minutes, I
imagine.
· Q. You were ordering· a number of things, or what f
A. Yes, sir.· I ,usually go down there and order quite a

number of things at the time.
·
Q. Mr. Schlain was waiting· on yon?
A. Yes, sir.
Q. Did you hear Mr. Schlain tell the boy to use the meat
grinder?
A. No, sir. He told him to keep away from it.
RE--CROSS EXAMINATION.

By Mr. Williams :
Q. Have you ever bougl1t meat in there¥
A. Do what?
Q. Have you ever bought meat in there f
A. I buy most all of my g-roceries and meats there.
Q. Did you ever see Mr. Schlain use that meat grinder?
A. Yes.
Q. Did you ever see any other clerk use it 1
A. I saw Mr. vVade use it. and I ha.ve seen Mr. Schlain 's
mother use it.
·
Q. Have you seen any other clerk use it?
A. No, I haven't.
page 32

~

MRS. JENNIE SCHLAIN,
sworn on behalf of the defendant, testified as fol-

lows:

By Mr. Martin:
Q. Mrs. Schlain, what is your whole name T
A. Jennie Schlain.
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lJfrs. ,Tennie Schlain.
Q. You are the mother of Max Schlain, the defendant who
sits by me here, are you not Y
A. Yes, sir.
Q. On the 22nd of last July, the day Mr. Richardson got
his finger hurt, were you in the store at the time, or not Y
A. Yes, I was.
· .
Q. Please tell the jury what happened just before he got
hurt and all you know about it.
A. It is right often I help my son out in the store and at
that time, while the butcher-the boy brought his lunch and
he states to all in the store directly "I am going to have
my lunch for five or ten minutes and I want this butcher
department to be closed, to close up, and nothing to be sold
in this few minutes while I am eating while my platter is
hot.''
Q. What happened next?
A. The next thing we knew-Richardson was also in the
store and before we knew anything· he came back with his
hand and said "Max, I have cut my :fi.ng~r in the
page 33 ~ machine.'' It was done just as quick as I could
sav "One." Particularlv Mr. Max Schlain has
ordered me and everybody else, if i try to come around to
the butcher department to get as much as a pQund of franks,
and said, "Mother, please, you and everybody else, stay away
from this butcher department. If you want any meat just
call or holler and we will give it to you, each and every one
of you." He hammered the counter and said, '' 1\fo or Mr.
Wade will give you what you want, for your orders."
Q. Is this the machine in which the boy g·ot hurt?
A. Yes.
Q. It has a plunger.here with it. Do you know where that
stayed?
A. Always been around the machine.
Q. Do you know whether or not the plung·er was by the machine that day?
A. They have it by it all the time. I have seen it there
mvself.
WQ. While you were there that morning· did you ever hea.r
your son tell Mr. Richardson to use this machinet
A. No, sir. He has forbidden everybody in the store positively, and has hammered down, "Please don't go around to
the butcher department. as Mr. ,vade or myself will take
care of it..'' I have heard him forbid it manv times. He
won't let his ·wife g·o or me go. He told everybody
page 34 ~ in the store not to go.
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lJ1rs. ,lennie Schlain.
CROSS EXAMINATION.

Bv Mr. Lubschutz:
.,Q. You say you have never used that machine f
A. No, sir.
Q. Mrs. "Whitehead just testified that she has seen you use
it. Is that true, or not¥
A. I have a machine, I told her, at home.
Q. She said in the store l
A. That was as heavv as that and I have used that machine.
·
Q. You say you don't use this machine 1
A. I have got a machine almost as heavy as that.
Q. I am talking about the one in the store, this machine¥
A. No. I have one at home like that. My g-rinder is a
little smaller size than that, and I use a plunger at home.
That is run by electricity and it can grind up almost as much
meat as that.
/ Q. Where did you say your son, Max, was at the time Richardson was hurt?
A. He was in the store.
Q. Was he using the telephone?
A. Yes, sir.
Q. A few minutes ago you said you were there
page 35 ~ with Max waH.ing on tlJe trade and that R.ichard~
son came over and said '' I have cut my :finger off,
]\fr. Schlain.'' You said that a few minutes ago.
A. Well, he must have had the order. We do take orders
over the telephone.
Q. OU said you were there talking- with Mr. Schlain and
waiting on the trade and that Richardson said, ''Max, I have
cut my finger off.''
A. 1\f.a.x was talking over the telephone, had just put the
receiver up.

r

RE-DIRECT EXAMINATION.
By Mr. Martin:
·Q. Have yon a. machine like tJ1is at your home?
A. A bout like that.
Q. Is it smaller or larger?
A. Smaller.
Q. Where is it, in your kitchen f
A. It is a $50.00 machine.
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Mrs. Fannie Schlain.
Q. W'here is it in your home!
A. In the pantry.
Q. Except for the size it is the same sort of machine 7
A. Yes, _sir, exactly the same, on the same stand and everythin~.

page 36}

MRS. ,F~NNIE SCHLAIN,
sworn on behalf of the defendant, testified as fol-

low~:
By Mr. Martin:
Q. State your name, please.
A. Fannie. Schlain.
Q. You are the wife of Max Schlain who is sitting by me
here, are you not f
A. Yes, sir.
Q. On the 22nd of July when 1\fr. Richardson got his finger
hurt, were you in your husband's store T
A. Yes.
Q. 'What were you doing there!
.A. vVorking, clerking.
Q. Tell the jury what happened just before the boy got
hurt.
A. Before the boy got hurt Mr. Schlain had warned all
of n.s that were in the store to positively stay away from
the meat department. that he and the butcher were over there
and if we wanted anything to either come there and ask for
it or yell across the store and they would give it to us.
Q. Then what happened after that?
.l\.. After that, why 1\1:r. Schlain was over there and Mr.
Wade was eating and Mr. Schlain was talking over
page 37 } the 'phone on this side we were on, and the first
thin~ we knew Mr. Richardson had come around
holding bis hand up and said he had cut his finger, and prior
to that Mr. ·wade was g·oing to eat, he had his lunch brought
there, and he told all the employees and others the meat
counter would he closed for five or ten minutes and they could
·
not get anything.
Q. This machine you see on the table here, is this, or not,
the machine the boy got his finger cut with?
A. Is that the machine?
Q. Yes.
A . .Yes, sir.
.
Q. This piece of wood which I call a pusher or plunger,
have you seen it before?
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Mrs. Fannie Schlain.
A.
Q.
A.
Q.

.Yes, sir.
Where does it stay 7
Right opposite the machine.
Was it there the day the boy got hurtf
A. It was there that day and every day.
Q. Was it, or not, in plain view so everybody could see
iU
A . .Yes, sir.
_
Q. Did yo1,1, or not, hear your husband tell Mr. Richardson
to use this machine Y
A. No, he didn't tell him.
page 38 ~

CROSS EXAMINATION.

By Mr. Lubschutz:
Q. Mrs. Schlain, were you near your hnsband any time
during that morning or were you in a different place in the
store waiting on different people¥
A. We were near each other. I was waiting on trade so
we were bound to be at different places.
·
Q. You say just before this accident, Mr. Schlain instructed
everybody in the store not to use the machine. In what manner did he do that f
}{. Before what happened?
Q. Before Mr. Richardson lost his finger, you said Mr.
Schlain instructed everybody ii;i the store not to use the maehine T
·
.A. I didn't say he instructed everybody in the store not
to use the machine, bnt he instructed all of us not to come
over to the meat department.
Q. WhyY
.A. Because we were not supposed to go over there. We
were all forbidden to go over there. We have a butcher, and
Mr. Schlain.
Q. Nobody is supposed to p;o th meat department and that
is the reason he instructed them not to go there 1
A. I have. walked around there during the week at times
but that particular morning he instructed ns all
page 39 ~ to stay away from there.
Q. The particular morning that this boy was
hurt everybody was instructed f
.A... He has instructed me time and ag·ain not to go over
there to get any meat. I can walk around there but not to
get any meat.
·
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H_arvey Blanchard (Colored).
Q. Mrs. Schlain, had you ever used this machine f
A. No, sir.
Q. Did you say he had not instructed everybody not to use
the machine f
A. He· had not instructed everybody? We were all instructed never to use the machine. It was only the butcher
and Mr. Schlain that used it.
Q. Didn't he instruct them that morning just before the
accident!
A. No, be didn't. He had told us all to stay away from
the meat department.
Q. ·when was that?
A. He had told us that morning, Saturday morniug.
Q. But not just before Y
A. He told us before. I just got through telling you he
had told us befor eh and not to go around there. I got
through telling you he had instructed us not to go to th~
meat department, that if we wanted anything to ask for it or
vell for it.
·
page 40 ~ Q. Did he do that every day or just this day 1
A. We had been warned several times not to go
around there.
Q. Wbo?
A. All of us.
Q. And he warned you again this day Y
A. Yes, on that morning before it happened we were all
warn'ed, not only him but all of us in the store.
Q. Did he do it every day?
A. I am not there every morning.
Q. Row about every day that Mr. Richardson was there?
.A.. Well, like I say, I am not there in the morning when
he gives instructions. Some mornings I am down early and
some mornings I am clown later. That particular morning
I was down early.
u

)./
HARVEY BLANCHARD (Colored),
sworn on behalf of the defendant, testified as fo11ows:
Bv l\fr. Martin:
·'Q. Your name is Harvey Blancl,ard, isn't iU
A. Yes, sir.
pag·e 41 ~ Q. -How old are you and where do you live?
.A. 19 years o]d. I live at 816 St. Paul street.
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Hari,ey Blanchard (Colored).
Q. Talk loud.
A. I live at 816 St. Paul street.
Q. You work for Mr. Schlain?
A. ·Yes, sir.
Q. On the 22nd of last July, the day Mr. Richardson got
his finger hurt., where were you Y
A. When he got his finger hurt 7
Q. Yes.
A. I was bringing the butcher's dinner at the time.
Q. You brought his dinner?
A. I did.
Q. After you got in the store with his dinner, tell us what
you saw.
.
A. When I came in with the dinner Mr. Schlain cautioned
all of us if we wanted anything from the butcher to come
and ask him or either the butcher, and Mr. Richardson asked
for. a pound and a half of round ground steak. The butcher
cautioned him, told him, '' The meat department is closed
five or ten minutes for me to eat my dinner.'' Mr. Richardson must have been in a hurry because he went over and
started grinding it.
Q. Did Mr. Schlain tell Mr. Richardson to use that grinderf
A. He did not.
page 42 ~ Q. Is this the machine the boy got hurt in?
A. Yes, sir.
Q. This plunger or pusher, do you know where it stavs?
A. Yes, sir.
·
"'
Q. Where?
A. Beside the machine.
Q. Beside the machine Y
A. Yes, sir.
Q. Was it beside the machine that morningf
A. Yes, sir.

By a Juror:
Q. Did you see the plunger there that morning?
A. Yes, sir.
By Mr. Martin:
Q. Is it light or dark where the machine is Y

A. Light.
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Harvey Blanchard (Colored).
CROSS EXAMINATION.
By Mr. Williams:
Q. Blanchard, how long have you been working for Mr.
Schlain?
A. I have been working for him about seven months.
Q. You said you were bringing in the buteher 's dinner f
A. Yes, sir.
Q. What time was it f
page 43 } A. I don't know just the time.
Q. Was it ten o'clock!
A. I don't know exactly.
Q. Eleven o'clock Y
A. I don't know exactly what time it was.
Q. Was it twelve o'clock?
A. Still I don't know.
Q. What time did you come to work7
A. What time did I come to work f
Q. Yes.
A. Supposed to be at work at 7 :30.
Q.. How· long had you been working before you brought
his dinner?
A. I don't know what time it was. I didn't notice the
clock.
Q. Do you bring his dinner every day?
A. No, sir, not every day.
Q. How many days a week do you· bring his dinner inf
A. Sometimes I brin~: it once or twice.
Q. What time do you usually bring it in?
A. Sir?
Q. What time do yon usually bring it in 1
A. Sometimes about eleven.
Q. When you were bringing the food in had this accident
happened?
page 44 } A. When I was bringing in the dinner all I know
is he just did that (indicating).
Q. When you were bringing in the dinner he had his hand
up over him?
A. When I came in with the dinner he did this (indicating).
Q. Where did you get the dinner from?
A. Lou's Grill.
Q. How far is that from the butcher shop Y
A. About four and a half blocks.
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Harvey Blanchard ( Colored).Q·. So you don't know what took place in the store just
before the accident happened, do you T
A. Before the accident happened,
Q. Yes.
A. Yes, sir, I know what happened.
Q. What happened¥
A. He cautioned us.
Q. What time did he do that 1
A. About five or ten minutes before the accident.
Q. Then you went out?
A. Yes, sir.
Q. "Whereabouts we.re you when he cautioned you 7
A. In the store.
Q. "Whereabouts in the storef
A. I was standing by the food rack.
page 45 ~ Q. ·what day did this accident happen on!
A. Saturday.
Q. Did he caution you on Friday 1
A. No, sir.
Q. Did he caution yon on Thursdayf
A. Cautioned us?
Q. On Thursday?·
A. Tbis butcher cautioned him about a loin of pork in
bis hand and a. steak knife.
Q. How many times have you ever heard Mr. Schlain tell
the employees there· not. to go in the butcher shop?
A. Several times.
Q. You heard him on this day 7
A. Yes, sir.
Q. Did you obey those orders?
A. Yes, sir, I did.
Q. How did you happen to see the plunger there if you
didn't go in the butcher shop?
A. I had to go there to carry the butcher's dinner.
Q. And that was after this accident happened?
A. Just before tl1e accident happened, just aboutQ. Didn't you see Mr. Richardson on the street some time
after this accident?
A. Yes, ,sir, one night.
·
Q. Didn't you tell him that. you didn't know anypage 46 ~ thing about it but that you had to testify because
Mr. Schlain was going to make you f
A. I didn't.
Q. Did you see him shortly after the accident on the street f
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Harvey Bla.nchard ( Colo.red).

A. Shortly after the accident i
Q. Yes. What?
A. I seen him after he came out of the hospital.
Q. Did you talk to him about it¥
A. I didn't say nothing to him. He just asked me about
it. I was going home from work. He asked me a few questions.
·
Q. Who have you talked to a bout this case Y
A. Who have- I talked to T
Q. ·:Yes.
A. Me and a fell ow outside.
Q. What?
A. Me and the fell ow on the outside he was talking to.
Q. Who have you talked to about this accident since it happened?
A. I haven't talked to nobody.
Q. You haven't talked to Mr. Martin?
A. Yes, sir, talked to him ~but besides him nobody else.
Q. No,body else Y
A. No, sir.
page 47 ~ Q. You haven't talked to Mr. Schlain T
A. No, sir.
Q. You haven't ever said anything to Mr. Schlain about
it?
A. No, sir, never mentioned it.

RE-DIRECT EXAMINATION.
By Mr. Martin:
Q. When you got in there with the dinner and gave it to
the butcher, what did the butcl1er say, if anything, to everybody?
A. He said ''My department is closed for five or ten minutes. I am going to eat my dinner."
Q. How long after that before the boy held his finger
up?
Mr. Williams: The witness testified that when he came
in the boy was holding llis finger up.
The Court: I don't know whether he said when he came in.
Bv l\fr. Martin:
..Q. When you· gave the dinner to the butcher, had the boy
already gotten his finger hurt, or did he hurt it afterwards?
A. Hurt it afterwards.
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R A. WADE,
sworn on behalf of the defendant, testified as fol-

lows:

By Mr. Martin:
Q. What is your name and where do you live?
A. Raymond A. vVade, and I live at the Naval Y. M. C. A.
Q. How old are you and what is your business V
A. 38 years old, meat cutter.
Q. How long have you been in the meat cutting or butcher
business¥
A. Since I was 16 years old, 16 or 17 years old, about 21
or 22 years.
.
Q. You were working for Mr. Schlain in the meat department at-Ocean ViewY
A . .Yes, sir.
Q. How long have you been working· with him f
A. Very near two years.
Q. This machine on the table here, is that a machine for
grinding· meat?
A . .Yes, sir.
Q. In Mr. Sehlain's place?
A. Yes, sir.
Q. At the time of this accident, July 22nd, 1939, were you
present in the store t .
A. I was in the store, yes, sir.
Q. Is this the same machine that was theref
page 49 } A. Yes, sir.
Q. I notice on top of this machine at present
there is a nick?
A. Yes, sir.
Q. Was it there then?
A. No, sir. Harvey broke it, dropped it off the meat block.
Q. Since the accidentY
A. Yes, sir.
Q. At the time of the accident it was not nicked¥
A. No, sir.
Q. ·what is this, the meat pusher or meat plunge-r, this
pieee of woody
A. Plunger.
Q. Where does that stay?
A. On this side of the meat grinder like that, right like
that.
Q. Was it there on the morning of the accident?
A. Always there.
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R. A. 1¥ade.
Q. Was it, or not, in plain view of anybody who wanted to
use the machine?
A .. Yes, sir, always there.
Q. Was the place where the m~chine was light or dark at
that time?
A. It was right next to the ice box and it is
page 50 } light. We never use light there only when it is a
very dark day sometimes.
Q. Now, at the time when this accident occurred was it
light, or not Y
A. Yes, sir, in the morning.
Q. Was it light, or not Y
A. Yes, light.
.
Q. This kind of machine, is it, or not, a standard make
machine!
A. It is.
Q. Is it, or not, constantly used all over Norfolk and this
vicinity for this purpose?
A. It is, everywhere.
Q. Was it, or n.ot, in good repajr at that time?
A. Yes.
Q. Anything· wrong· with itt
A. No, sir.
Q. Where you stand when you put.meat in the machine, is
there anything slippery about the floor?
A. :No. vVe always keep sawdust around it so it won't
be slippery.
Q. Was there, or not, sawdust there this morning f
A. Yes, sir.
Q. On the morning in question, tell the jury what happened
before the accident and at the time of it.
page 51 } A. About 10 :30 I called up Lou's Grill at Ocean
View and told them to have my meal ready, that
I was going to send Harvey for it. He went out to the restaurant and ~:ot the meal. Back of the counter where I always
eat there is sort of a little table, and I took the box and a
Coca-Cola and sit down there to eat my meal, and just before I started ea.ting I did bear Max Schlain say something,
but I don't. know what he said, and anyway I was hehind
my counter and I said, "My department is closed five or ten
minutes. I am going; to eat this meal' while it is hot."
Q. ·what kind of voice did you use?
A. I hollered it.
Q. Could everybody hem~ iU
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R . .A.. 1¥ade.
A. Y.es.
Q. What did you say Y
·
A. '' My department will be closed five qr ten minutes while
I am eating.'' Mrs. Whitehead was in the store at the time.
Q. Wbat happened next!
A. I started eating and Sam come over there and said, ''I
want a pound and a half of ground meat."
Q. )VhoY
A. Sam.
Q. Said what?
page 52 ~ A. '' I want a pound and a half of bottom round
gTound. '' I said ''You get over there and when
I get through eating I will give it to you." I started to eat,
and I was kind of low over there ea.ting, and· the first thing
· I knew Sam was running behind the counter with his finger
. up like that (indicating), over behind the grocery counter,
and Max took him, with another colored boy, up to the doctor's. I started after him and Mrs. Schlain saidQ. You can't tell what she said. Did Mr. .Schlain tell M:r.
Richardson to use the machine Y
A. No, sir, never did. In fact he told him many times to
keep away from the meat counter.
Q. Whose duty was it to handle the meats?
A. Mine.
Q. Whose duty is it to.handle the machinef
A. Mine.
_
Q. After Mr. Schlain took him down to the doctor, did he
come back with him later that morning?
- A. No. Max came back, and later on Sam came back a few
minutes afterwards and had a bandage on his hand, a towel
like, and he cam_e behind my counter and I said, '' How do
you feeH" and he said, "Terrible, but I can't blame vou or
Max for it. It is through my stubbornness."
..
Q. Are you any kin to Mr. Schlain?
A. No, sir.
page 53}

CROSS EXAMINATION.

By Mr. Lubschutz:
Q. Mr. Wade, how was Mr. Richardson taken to the hospital Y
A. How was he taken to the hospital?
Q. Yes.
A. He came back there and Aaicl the doctor was waiting for
him outside.
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R. A. Wade.
Q. I know, but how was he taken to the doctor, I mean Y
A. Max on one side of him and the colored boy on the
other, and carried him out bodily.
Q. Where were you at the time you were eating your lunch?
A. Right behind my counter.
Q. Right behind your counter?
A. Yes, sir.
Q. Where was l\fr. Schlain before this accident happened
when M.r. Richardson came over and asked you for the pound
and a half of hamburger!
A. Max ,vas not on the meat side. He must have. been on
the other side of the store.
Q. You testified a few minutes ago that Mr. Schlain didn't
tell him to use the meat grinder.
Could you have heard
him if he was on the other side of the store and you were
behind the meat counter?
·
page· 54 ~ A. He said that early in the morning to everyone that didn't stay in the meat department.
Q. Did be say it just before the accident?
A. I don't say just a minute before, no. I wouldn't say,
and I don't know how long before, but I know he said it very
distinctly that morning.
Q. Mr. Wade, be~ides yourself, does anybody else use that
grinder?
A.. Mr. Schlain, yes.
Q. Mr. Schlain T
A. Yes.
Q. Anyone else 7
A. Once in a while I have the boy grind meat.
Q. You have the boy grind meaU
A. Yes, Harvey.
Q. Who?
A. Harvey.
Q. This boy who was here?
A. Yes, sir.
Q. He t.cst.i:fiecl a while ago that lw dicln 't use it.
A. He does use it once in a while when I tell him, hut he
knows how.
Q. Are y·ou positive nobody else used it?
A. Positive, not tha.t I know of.
Q. Not while you were there i
page 55 ~ A. No.
Q. Wliere were you seated in relation to the
position of the meat grinder?
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R. 'A. Wade.
A. The meat grinder is over there, the front counter over
there, and I was sitting right over there (indicating).
Q. In sitting over there could you see this meat grinder?
A. I could, yes.
·
Q. And you could see anyone using the meat grinder?
A. Yes.
Q. You say that when you :were eating· Mr. Richardson
came over and asked you for a pound and a half of hamburger Y
A. Yes.
Q. Then the first thing you knew he was standipg there
holding· his hand up Y
A. Yes.
Q. Could you have seen him grinding the meat? If you
had told him to stay away from there, would you have warned
him then again if you had seen him f
A. I have told him many times to keep away from _there.
I had a little argument with llim when he took a pork loin out
of the box and started cut.ting up pork chops. I told him that
'' as long as I am here I am the butcher.''
Q. If you had seen him grinding meat would you have
warned him?
A. Yes, sure.
page 56 ~ Q. You say you could see anybody using· it from
·
·
where you were?
A. Yes.
Q. Why didn't you see him on this occasion?
A. I am going· to tell you that it happened just like that.
Q. You mean by the time he started the machine it happened and was all over?
A. No. Some meat was ground and was coming· out of it.
Q. You could have seen him?
A. I didn't expect him to use it.
Q. You were sitting there in plain view of the machine
and that he had asked you about getting him some pork
chops?
A. I have told him many times to keep away from the meat
counter and the meat depart~ent.
Q. You didn't care this particular morning;
.A. Sure I did.
Q. Didn't you see him go to the refrig·erator and· get the
meat out?
A. No.
Q. Where did he get the meat from that he ground upf
A. He must have took it out of the meat case.
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Q. Is the meat case in plain view of where you
pag·e 57 } were sitting?
A. Yes, four or five feet.
Q. Why is it you didn't see anything going on there when
you were the .only man in the meat department?
A. I didn't look for anything like that.
Q. Why didn't you see him there taking the meat to grind
up?
A. Why didn't If I just didn't see him and that is alL
If I had seen him I would have told him again.
Q. Could you ha_ve seen him from where you were?
A. If I had looked I guess I could, but I didn't look for
any accident to happen like that..
.

MAX SCHLAIN,
the defendant, being fir.st duly sworn, testified as follows:

By Mr. _Martin:
Q. Your name is Max Schlain, isn't iU
A. Yes, sir.
Q. How old are you and where do you reside, sirY
A. I am 28 years old, and my store is 430 First View street,
Ocean View.
p3:ge 58 ~ Q. Mr. Richardson was hired to work in what
department f A. The grocery department, regular grocery side.
.
Q. Did he have anything· to do with running the meat machine or with the meats?
A. No, sir.
Q. On the day of this accident were you present,
A. Yes, sir.
Q. Tell the jury what happened just before the accident
and at the time of the accident.
A. I can show you better, can get at it better, if I can stand
up, better than sitting down. The cases run the long ways,
length-ways, like this (indicating), and the meat counter is
in the corner, and the cases make an angle in the store, and
I was standing up by a case s01~t of like this, around by the
delicatessen case, and there is a scale there and my wife
started to put some stuff on the slicing machine, and if the
. paper is wet when they put it up there the water will run
from it, and I told her, "Get over there. I don't want anyone to come behind the meat department to help around
here'', and I' said, '' If they want anything-anything they
want either holler for it or tell us and we will be glad to get
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it for them''. We have a telephone on the left-hand side of
the store and one on·the right-hand side and I just
page 59 ~ remember going around to answer the one on the
left-hand side of the store, and then i. had to cross
the front of the ~tore to go to the right-hand side of the store
and answer that ·one. It was during the time, and it was
not but a lapse of probably minutes that I walked from this
side to the other side of the store there, and Sam came around
holding his hand up in- that way, in sueh fashion ( indicating), and said, "l\fax, I hurt my finger", and then I immediately-it was Saturday morning and all was in a hustle
around there, and I took my handkerchief out of my pocket
and put a. .!£._drnJgue\ OJ! his _~ist, and. th~ colorod boy and
myself carrie
Im o Dr. Reed's, winch IS not but a half
block, and we were all excited, and it was sort of a wet morning, and Dr. R,eecl ,vas not at home and we carried him
around the corner to Dr. Reynolds' and left him there. Dr.
Reynolds put a bandage on his arm and I saw it and started
getting weak in the head and he said, ''You can g·o back to
the store. You will probably do more good around there
than here", and I walked around to the store and I don't
know how fast time was flying, but probably minutes, 15, 20
or 30 minutes, Sam came in the store and he had a bandage
around his finger, and he went to the butcher and patted
him on the shoulder and said "It is not your fa ult or Max's
fault. It is my own hardheaded stubbornness". I said,
".Where are you going", and he said, "I have got
page 60 ~ to go to the J10spital to have the doctor fix up my
finger", and he went down to the hospital, and I
went down there on Sunday afternoon and saw him and said,
"Sam, how are you getting along? Is there anything I can
get for you? Do you want a magazine or anything?'' and
he said no, and I said, "It is foolish things we do sometimes
and ! am sorry for it, and these doctor's bills are going to
cost right heavy. Is there anything I can get for you f '' and
he said "No. I will be all right", and I g·ave him a smile and
left him there and I didn't see him anv more until-I can't
say whether it was Thursday or Friday "afternoon, but I think
Friday, to be exact, when he came back in the store and wanted
his pay and I realized he was a minor and I. said, '' Call your
father or mother or both and tell them to come up here right
now a1ld we will straighten the thing up. I want to do what
is right by you", and he went to the telephone but didn't get
his father or mother and he made another call and he said
"l\fy father is coming'', and I waited until after ten o'clock
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and I still didn't see his father, and L left downstairs there
and went upstairs and told my wife, said "Honey-"
Q. You need not tell what you said to your wife. Going·
back to the date of the accident and this machine, is that; or
not, a standard machine?
.
.A.. It is, and you will find them all over the City
_
page 61 ~ of Norfolk.
·
Q. Did you buy it new from standard people Y
A. Yes, sir.
Q. It happens to be named Standard, I believe Y
A. Yes, it is a Standard machine. Mr. Gilbert is the man
who is agent for these and he lives on Luxembourg avenue.
Q. Is it, or not, the kind of machine used by a great many
butchers in Norfolk t
A. Yes. The only difference would be in the size of the
machine, the horsepower and capacity.
Q. Was it, or not, in all right condition or was it out o{
order?
A. This machine was in good condition.
Q. This is the plunger or pusher?
A. Yes, sir.
Q. Is this the one that stays with the machine?
A. Yes, sir.
Q. Whereabouts did it stay?
A. Right alongside of the machine.
Q. Was it there that morning?
A. Yes, sir.
Q. In plain view, or not?
A. Yes, sir.
Q. Was it light there, or not?
page 62 ~ A. Yes, sir, plenty of light.
·
Q. Did you tell Richardson to use the machine?
A. No, sir, I didn't.
Q. Did you know whether he was using it until the accident happened?
A. No, sir.
.
Q. When the breakfast came in for the butcherA. ·Yes.
Q. Did you hear the butcher say anything?
A. Yes, sir. I was about the middle of the room, just about
the food counter, and he said, "This department will be
closed five or ten minutes until I finish eating beca~se I want
to eat it while it is hot".
Q. Did Mr. Richardson have any business working with
that machine?
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A. No, sir.
Q. Was he authorized to use the machine by you f
A. No, sir.
By a Juror:
Q. How did this boy get from your store to the hospital t
A. Dr. Reynolds took him in his c.ar. He said he was going down there to take him. He went inside because he came
back out again.
By Mr. Martin:
Q. Vvas the floor wet or slippery by the machine?
A. No, sir. There was sawdust on the floor.

page 63

r

CROSS EX.AMlNATION.
By Mr. _Williams:
Q. How close is the corn kept in your store to this machine?
A. I didn't hear the question.
Q. How close is the com kept to this machine f
A. The corn1
Q. The green corn, vegetables 1
A. How far is it f
Q. How far do you keep the corn from that machine l
There is no trap in the question.
A. I didn't get the question.
Q. How far do you keep the corn in your store from this
machine¥
A. On the ear or in the can f
Q. On the ear¥
A. Yes, we have it there, surely.
Q. How far do you keep it from the machine¥
A. Sometimes we keep it inside of the store and sometimes
keep it on the outside.
Q. On this particular day how close was it to the machhteY
A. I can't answer the question.
page 64· ~ Q. ·was it inside of the store or outside of the
store?
A. I can't answer the question.
Q. Do you keep it outside of the store when it is rainingt
A. Sometimes.
Q. ·was it raining this day¥
A. Yes, sir.
0

-:. ..

, ~
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Q. Now, can you tell us whether it was inside or outside 7
A. I. still can't tell you.
Q. When you keep it inside don't you keep it very close to
that machine?
A. Keep it close to that machine?
Q. To that machine Y
A. That machine Y
Q. Yes.
A. No, sir.
Q. How close do you keep it to it T
A. Would have to walk the length of two cases and then to
the fruit department.
Q. Give it to us in feet.
A. Approximately 20 feet.
Q. How close is your sink to that meat grinder?
A. The sink to that meat grinder!
page 65 } Q. Yes.
A. About eig·ht inclies.
Q. You wet your corn down in your sink, don't you?
A. ,ve have done it. ·
Q. And the water spills out on the floor, doesn't iU
A. That is a rig·ht deep sink.
Q. You wet it when it is in a bag?
A. Sometimes.
Q. And when you take the bag out of the sink the bag is
wet, isn't it f
A. Not if we drain the bags off like we generally do.
Q. Did you do it this morningt
A. I wouldn't remember that either.
Q. Did you go over there and inspect the floor?
A. I was standing rig·ht out there. I was within five or
six feet of it.
Q. How far from t11e edge of the counter or table does
this meat grinder set 1
A. Well, it all depends. If we wash the grinder three or
four times a week or four or five times a weekQ. Let's go back to this morning when the accident happened.
·A. I would not know the exact measurements.
Q. I believe you stated you had warned all of
page 66 Fyour employees this particular morning that the
accident occurred not to have anything to do with
the meat g·rinder.
A. Yes, the meat grinder, and not to come over there.
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Max Schlain.
Q. Why did you happen to warn them on that particular
Saturday morning?
A. Do you believe in premonitions?
Q. I do.
·
A. That is w);i.at I felt. I wanted them to stay away from
there.
Q. You had a premonition that something was going 'tohappen that day Y
. A. I didn't know what it was. It was a wet day.
Q. It was a wet day Y
A. Yes, that is right.
.
Q. You knew that was a dangerous instrumentality for an
inexperienced boy to fool with, didn't you Y
A. I did know it, you say Y
Q. Yes.
A. No. It is not dangerous if you don't stick your hand in

it.

Q. If it isn't dan·g·erous why did you warn them to stay

~~h~tt,

.

A. Because my wife has also come around there to slice
m~at and when you take it out of the box and it is cooled and
handle it it will sweat.
page ·67 ~ Q. You say you warned them on this particular
day not to use the machine Y
A. Yes.
Q. I ask you if it isn't a fact the reason you did warn them
not to use it was because you knew i.t was dangerous and the
floor was wet, in this wet condition f
A.. It was not.
Q. You said it was wet or slippery around there°l
A. No, I didn't say that.
Q. Why did you warn them if you didn't think it was dangerous?
A. Because I didn't want him around there. He had no
business over there. A man has got to know his trade.
Q. If he doesn't know his trade then it is dangerous to
fool withT
A. No, not if you Imow what you are doing it isn't.
Q. How did you get this boy from the store to the doctor's f
A. Tommy carried him on one side and I on the other.
Q. How many people have you employed in that store¥
A. How many people have I what!
Q. How many employees did you have in that store as of
July 22nd, 1939 f
A. Five.
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Q. Give us their names, please.
A. I haveQ. Your wife 1
A. Yes, sir.
Q. .And your mother l
A. My mother doesn't receive any pay for her work.
Q. She works there, doesn't she?
A. No, sir, ·she wasn't working. She was helping us.
Q. She was not working but was helping you t
A. Yes.
Q. Who else!
A. Two colored boys.
Q. Who else?
A. Tommy was there.
Q. Who?
A. The colored boy, Tommy.
Q. Tommy?
A. That is right.
Q. Who else!
A. The .butcher.
Q. Who else?
A. Sam. ·
Q. Do you have any wagons 7
A. Yes.
.
Q. Automobiles?
A. Yes.
page 69 r Q. Who drives those!
A. He drpve it one time and got caught for driving· without any license after he told me he did have it.
Q. Do you think that is responsive· to the question I asked
you!
·
A. I drive it.
Q. Do you have two men to drive those?
A. No.
Q. You don't have anybody driving them regularly?
A. No, not that particular time.
Q. You don't employ as many as 11 men including yourself, do you Y
A. I don't employ as many as how many?
Q. 11?
A. I don't think so.
Q. Well, don't you know f Don't you know how many peo- •
ple you employ?
A. I have counted them all.
Mr. Martin: We rest.

page 68

r
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page 70

~

S. M. RICHARDSON, JR.,
the plaintiff, recalled in rebuttal, testified as fol-

lows:
By :Mr. ·wmiams:
Q. Mr. Richardson, it has been testified here that after
vou came back from the doctor's office on the 22nd day of
July, 1939, that you stated to the butcher or to Mr. Schlaii1
in substance that it was not their fault but "was my own
stubbornness". Is that true, or notf
A. No, sir, it is not the truth, and besides I had dope in
me at that time anyhow.
By the Court :
Q. vVhat?
A. At that time I had had a hypodermic to ease the pain,
and it automatically doped my brain, too.
By Mr. Williams:
Q. Did you, or not, have any conversation with the colored boy, Blanchard, with reference to whether or not he
was in the store at the time this accident occurred¥
A. At that time I was going with a girl down at the beach
and I had been to her house that night and I seen Tommy and
Harvey and another boy out in the hall named Willie, and
they were coming· from work and it ,vas about 8 :00 o'clock! could not say the exact time-but I left this girl's porch
and went over there and talked to Harvey and he asked me
how I was and I told him my finger was getting
page 71 ~ all rig·ht, and then I asked Harvey questions about
.
the case and said, "Harvey, you were not in the
store at that time?'' and he said, "I know it".
Q. Whfl t else did he say?
A. He said, "I have got to testify for Max. If I don't I
will lose my job".
Q. Sam, were you ever instructed on. that day or any other
day to stay away from that meat grmder and the butcher
department t
A. When I vrns employed there I was hired as an assistant
in the meat department.
Q. I asked you if you were ever instructed to stay away
• from the meat grinder or the meat department?
A. No.
Q. How near, approximately, had you finished grinding
the hamburger prior to the time you injured your finger?
A. Around half of it, I will say, was out of the machine.
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8a1nuel Milton Richardson, Sr.
Q. Where had you gotten this piece of beef from?
A. I got it out of the long- box about two feet from where
Mr. Wade was sitting, and this big leg of veal out of the
box, the big box. I gave it to Mr. Wade and he got out of
his chair and cut a half pound off for me and I ground it.
Q. From the time that you got the meat out of
page 72} the box and ground it up, approximately how long
did that take in minutes or seconds Y
A. By the time you go in the box, the big box and get the
meat out, I will say it took around about six minutes.
· Q. During that time were you in full view of everybody in
the store?
A. In full view, sir.
Q. How about Mr. Schlain?.
·A. He was in front talking over the phone.
Q. Did he ever tell you not to do it?
A. No, sir.

SAMUEL MILTON RICHARDSON, SR.,
being first duly sworn., testified in rebuttal as follows:
By Mr. Lubschutz:
·Q. What is your name?
A. Samuel Milton Richardson, Sr.
Q. Are you the father of Samuel, Jr. t
A. Yes.
Q. What do you do?
}Jage 73 } A. Shipwright in the Navy Yard, Ship Carpenter. It is all the same thing.
Q. This suit was brought by you in your son's behalf Y
A. Yes, sir.
Q. Have you ever heard Sam complain about his hand hurting him at all f
A. Yes, sir, many times.

l\fr. Martin: That is not rebuttal and I move to strike it
out.
The Court: Yes.
Mr. Lubschutz: That is all.
Note: The jury retired.
Mr. Martin:

May it please the Court, now that the evi-
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dence is all in I wish to make a motion to strike out the evidence of the plaintiff. I wish to urge the motion on three
grounds. The first is that the evidence shows that this is a
standard machine, used constantly by various butchers in the
City of Norfolk, and, the ref ore, it comes in the rule known as
the unbending test.
-pag•e 74 ~ The second'ground is that any danger in the
machine was open and obvious and the risk was
vi assumed by _the plaintiff. ·
--Tliethird ground, which is closely connected to the second,
~. is contributory negligence. There is a difference between
/ the assumption of risk and contributory negligence but they
are very close.· As to the kind of machine, it has been shown
that this is a machine that is used by very many people in
the City of Norfolk, and the law is well settled in Virgiuia.
I will read from Michie's DigeE?t, which has many cases.noted.
I, therefore, submit that that is a perfect defense and cleancut bv itself.
The Court: There is no trouble about the machine, but
this young man says he was told by the proprietor to use it.
Mr. Martin: Yes, your Honor, but he was over 14. He
was 17 years old.
The Court: He was not conclusively presumedMr. Martin: He is conclusively presumed to be capable
of contributory ncglig·ence. He is three years over the 14,
which makes him capable a~d just as active and lively as a
man of 40.
page 75 ~ The Court: I think that should be taken into
consideration. Anyhow I overrule that motion
about the machine. It is just 1,1. question of the use of the
machine. There is no allegation about that.
Mr. Martin: I will read the allegation:

-------.

"That on said date you did negligently and wilfully fail
to maintain and equip said meat grinder with lawful, safe,
proper and necessary appliances and/or safety appliances;
that you did instruct the undersig'lled. plaintiff to use said
meat grinder when you knew said grinder was unsafe and
without proper and necessary safety appliances.''
There is an allegation there that he was told to use it but
there is no allegation that there was any necessity to instruct
the boy as to how to use it. The alleg·ation is only that the
meat grinder was not in proper shape in that it it was not
equipped with safety appliances.
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The Court: There was some question here about their not
having a plunger there.
]\fr. Martin: Yes, sir, but according to his statement he
told him to use· his hand.
The Court: I will overrule that motion also.
Mr. Martin: We save the point on that, and as
page 76 r to the point that there was an assumption of risk,
,
I read from Michie 's Digest, page 52, under assumption of risk (reading). Here is a thing· that is perfectly
open and obvious. It is just like a coffee grinder, and is 110
more dangerous than an electric fan, I submit.
The Court: Isn't it really a question of contributory negligence¥
Mr. Martin: I submit it is a question of assumption of
risk.
The Court : I overrule the motion .
. :M:r. Martin: I save the point on both points, as well as
contributory negligence.
The Court: Yes.
page 77

r

A.nd the court granted at the request of the
plaintiff the following four instructions, marked
2, 3, 4 and 5, to the granting of each of which the __defendaut
excepted, and the court granted at the request of the defendant the following :five instructions, marked lD, 2D, 3D, 4D
and 7D, to each of which instructions, except 7D, the plaintiff excepted, to-wit:
2

'' The Court instructs the jury that in determining the quest.ion of negligence in this case, they should take into consideration the situation and conduct of both parties at the time
of the alleged injury, as disclosed by the evidence, and if
they believe from the evide1ice that the injury complained of
was caused by the negligence of the defendant and without
any gTeater want of ordinary care and c~ution on the part
of the plaintiff than was reasonabl~r to be expected from one
of his age, experience and mental capacity, under all the
circumstances, then the plaintiff is entitled to recover.
3

"The Court instructs the jury that the risks assumecl by
the plaintiff in _entering· the service of the defendant ~nd whiJe
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he was eng·aged in his service were ordinary risks of such
service and all risks from causes which were known to him,
or which were so open and obvious as to be readily discernible and appreciated by one of his age, experience and
mental capacity, in the exercise of ordinary care.

j'
/

4

The Court instructs the jury that if they believe from the
evidence that Mr. Schlain directed the plaintiff to grind up
the meat in the meat grinder by using· his hand, then the
plaintiff had the right to rely upon the directions and order
given him by Mr. Schlain, unless the danger of his undertaking to obey the orders or directions of the said Schlain
were so open and obvious as to be discernible and appreciated by one of his age, experience and mental capacity. And
if you believe from the evidence that the plaintiff, with ordinary care and caution to be reasonably expected from one
of his age, experience and mental capacity, under the circumstances of this case, was injured while grinding· up the meat
in the manner directed by said Schlain, then they shall find
their verdict for the plaintiff.''

5
'' The Court instructs the jury that if the defendant relies
on contributory negligence as a defense, the burden of proof
is on the def enclant to show, by a preponderance of the evidence, that the plaintiff was guilty of contributory negligence;
unless such contributory neg·ligence is shown by the testimony of the plaintiff, himself, or from the facts and circumstances of the case.

lD
"The Court instructs the jury that it was the duty of the
plaintiff to use reasonable care not to g·et his finger caught
in the machine.

2D
The Court instructs the jury that they cannot find for the
plaintiff unless they believe from all the evidence that Ute
plaintiff was injured by neg·ligence of the defendant, and without contributory negligence of the plaintiff himself.
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3D

The Court instructs the jury that if they believe from the
evidence that the plaintiff used the meat grinder against orders, it is the duty of the jury to find for the defendant, without regard to whether the machine was safe or not.

4D
The Court instructs the jury that unless they believe from
a preponderance of the evidence that the defendant, Schlain,

instructed the plaintiff, Richardson, to use the meat grinder
on the day he was hurt, it is the duty of the jury to find for
the defendant, no matter whether the meat grinder was safe
or not.

7D
The Oourt instructs the jury that the burden is upon the
plaintiff to prove his case by a preponderance of the evidence.
Instruction 3D as offered by defendant, after the word
''orders'' contained the clause '' or in the course of the duties
he was emplo.yed to perform", which clause the court struck
out.
Following are the grounds of objection and exception stated

at the time bv counsel for defendant in the matter of instructions, to-wit;
pag·e 79

~

·

Mr. Martin: I object to each and every instruction on behalf of the plaintiff on the ground that
there is no evidence to support either one of them, and save
the point.
As to the second instruction, that seems, your Honor, to
put a less degree of care on a 17-year-olcl boy than on a boy
of 18 or 20 or 21.
The Court: It says '' Of his age, experience and mental capacity". I think that is all right.
Mr. Martin: We save the point on that on the ground that
it puts a lower degree of care on the plaintiff than the law
~hoohlm.
A
As to number three, I submit that age and experience have
nothing to do with it.
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The Court: I think that is all right, too.
Mr. Martin : We save the point for the same reason.
As to instruction four I make the same point without argument because your Honor is against me on that, but this
instruction ought to say if there were no wooden plunger,
because the plaintiff himself says '' I looked for the plunger
and it wasn't there and when I could not find it I told Mr.
Schlain I could not find it and Mr. Schlain said
page 80 r 'then use your hand' " and what Mr. Schlain said
was conditioned upon the statement made by the
plaintiff that there was no wooden plunger.
The Court: If he told him to use Ii.is fingers or hand, it is
all that was necessary. I think that instruction is all right ..
Mr. Martin: I save the point for the reasons stated.
As to instruction five, I submit that contributory neg·ligence
is shown by the testimony of the plaintiff himself and the
facts and circumstances of the case.
The Court: I understand you are objecting to all of them.
Mr. Martin: Yes, sir, and making particular objections to
others.
We save the point ori the amendment to instruction 3-D in
striking out the words '' Or in the course of the duties he
was employed to perform,'' and submit it ought to stay in
there as a part of the case.
We save the point on the refusal of instruction 5-D on the
ground that it is applicable to the case and supported by the
·
evidence and quite necessary to go to the jury.
page 81 ~ We except to the refusal of instruction 6-D on
the ground that it properly states the law and is
applicable to the case.
page 82 ~

And the defendant moved the court to grant
each of the following two instructions, marked 5D
and 6D, but the court refused to grant each of these instructions, and to the refusal of the court to grant each of these
instructions, the defendant duly excepted, to-wit:
5D

The Court instructs the jury that if they believe from the
evidence that there was by the meat g-rinder a wooden pusher
to use in pressing the meat into the grinder, it was the duty
of the plaintiff to press the meat into the grinder with the
wooden pusher, and not with his hand.
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6D
The Court instructs the jury that if they believe from
the evidence that the meat grinder was of the sort commonly
used by reasonable persons in the meat business, it is the
duty of the jury to find for the defendant.
page 83

~

And the jury rendered a verdict for the plaintiff for $500.00 damages, which the defendant
moved to set aside as contrary to the law and the evidence
without evidence to support it and plainly wrong, and for
errors of law on the trial of the case, and to enter final judgment for the defendant, or at least, to grant a new trial, but
the court overruled these motions, to which actions of the
court the defendant duly excepted, and the court entered
judgment for the plaintiff .on the verdict to which action of
the court the defendant excepted.
And the defendant presented this his Bill of Exceptions
Number 1, on the 8th day of January, 1940, after it duly appeared in writing that proper notice had been given of the
time and place of presenting· the same, and this Bill of Exceptions was duly signed and made part of the record this
8th day of January, 1940, and forthwith lodged and filed with
the Ulerk of this Court.
ALLAN R. HANCKEL,
J udg·e of the Circuit Court of the City of Norfolk.
A Copy-Teste :
ALLAN R. HANCKEL, Judge.
Seen:
L. D. WILLIAMS.
pag~
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~ Virginia :

In the Clerk's Office of the Circuit Court of the Citv of
Norfolk, on the 9th day of January, in the year, 1940. ~
I, Cecil M. Robertson, Clerk of the Circuit Court of the
City of Norfolk, do certify that the foregoing is a true transcript. of the record in the suit of Samuel M. Richardi;;on, Jr.,
an infant under the age of 21 years, who sues by his next
friend, Samuel M. Richardson, Sr., plaintiff, a.ga,inst Max
Schlain, trading as Schlain 's Cut-Rate Market, defendant,
lately pending· in said court.
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I further certify that the same was not made up and completed and delivered until the plaintiff had received due notice in writing· thereof, and of the intention of the defendant
to apply to the Supreme ·Court of Appeals of Virginia for a
writ of error and supersedeas to the judgment therein.
Teste:
CECIL M. ROBERTSON, Clerk.
By SUE B. GO~ORTH, D. C.

Fee for transcript $17.25.
A Copy-Teste :
M. B. WATTS, C. C.
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