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IN THE

‘Supreme Court of Appeals of Virginia

AT RICHMOND.

Record No. 3475

MINNIE STMPSON, Plaintiff in Error,

versus

KENNETH P. SCOTT AND VONNIE DALTON HALEY,
EXECUTORS OF THE ESTATE OF RICHARD
GILMORE HALEY, DECEASED, Defendants in
Error.

PETITION FOR WRIT OF ERROR.

To the Honorable Chief Justice and Associate Justices of the
Virginia Supreme Court of Appeals:

Your petitioner, Minnie Simpson, respectfully represents
that she is aggrieved by a final judgment and order entered
by the Circuit Court of Pittsylvania County, Virginia, on the
12th day of May, 1948, in setting aside a verdict rendered by a
jury in favor of this petitioner on the 1st day of April, 1948,

in the sum of $2,500.00. Proceedings held pursuant to a
2* notice of judgment for $5,000.00 by *Minnie Simpson,

plaintiff in the case above and your petitioner herein,
against Kenneth P. Scott and Vonnie Dalton Haley, Executors
of the estate of Richard Gilmore Haley, deceased, the defend-
ants in the lower court. '
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FACTS.

Since we have a verdict of a jury, which has resolved all
questions of fact in favor of the plaintiff, the facts will be only
briefly outlined. ) '

Minnie Simpson, an unmarried woman, 49 years old at the
time of the trial, was requested hy Richard Gilmore Haley in
October 1938 to come and live at his home, wait on his wife,
who was sick and to act an housekeeper, and do usual work of
this nature. At the time no definite wages were agreed upon,
but after three weeks stay, all parties agreeing that they

" could get along together, it was agreed to pay Minnie Simpson
eight dollars a month, which was admittedly inadequate, and
that Mr. Haley would make up for the-diﬁerence.in,mgl,
provided she stayed and performed the services during his

“ife and that of his wife. (See R., pp. 25, 26, 31,32.)

Mrs. Haley (first wife), died in Dec@gg'lgjéﬁ, and Mr.
Haley, who worked on the Railroad and was away a good por-
tion of the time, rénewed the agreement. Miss Simpson re--
mained and after two vears she received ten dollars a month
together with renewed promises to receive additional rewards
on the death of Halev. She remained in the home, keeping
house, attending to the chicken, cows, milk, garden, selling

- produce and vegetables, the proceeds from which was paid to
Haley who reported it in his income.
There was never any question raised as to the satisfac-
3* tion of the *services rendered and in fact, it is not denied
that Miss Simpson rendered complete, adequate and sat-
isfactory services until the latter part of November, 1943.
Also there was complete accord and harmony until shortly
before Novemher~+943>when Mr. Haley began to pay_atten-
tion to Miss Vonnie Dalton, to whom he was later married,
September 13, 1945. And as described in. the evidence, dis-
agreements began to occur and the pleasant relations which
formerly existed began to cease. .

In the latter part of Noxzembm:,%‘, when Mr. Haley was
going to Chatham, Miss Simpson told Haley as follows:
$“Well, he got so upset and made the home miserable to me I
didn’t see any way in the world to stay and he was going to
Chatham and I said: ¢‘If vou are going to Chatham this
morning and don’t want to stay here you send a cab over here
and I’ll leave.”” Mr. Haley did make the trip and did send a
cab for her. Miss Simpson went to Chatham, saw Mr. Haley,

gave him six dollars from produce he had sold, then went to

by

the home of her brother.
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She never returned to the Haley home, though she did send
a friend, Mr. Shields, to see Mr. Haley in an attempt to return,
but this was not successful, Haley having told Shields, ‘‘I
know what you came for this morning. If you come here to
get me to let Minnie come back I am not letting Minnie come
back here any more.’”’ Shortly thereafter Mr. Haley went in
person to.see Miss Simpson, at the home of a Mrs. Martin,
where she was working, delivered her some mail and told her
if he didn’t sell the farm he wanted her to come back, take
the home over again.

Haley shortly thereafter sold his home and farm and went
to live with his brother, J. Kelly Haley, for about twelve
months and married Miss Vonnie Dalton, September 13, 1945.

.The couple then moved to the wife’s father’s home whete
they remained until Mr. Haley was carried to the hos-

4* pital in *Lynchburg on November 30, 1946, where he re-
mained until his death, April 13, 1947, .

. ‘Haley died testate, and his last will (Exhibit ¢“A”’, p. 109),
which was executed February 26, 1947, while in the hospital,
gave everything to his wife, should she survive him, naming
his wife and Kenneth P. Scott as executrix and executor. No
mention of Miss Minnie Simpson was made in the will.

As to the promises to compensate Miss Simpson in bis will,
Miss Simpson is corroborated by Mrs. Dave Rorer, a friend,
who he told while Miss Simpson was at his home: ‘I am
not paying her but eight or ten dollars a month * * * but when
I die-I am going to leave her something’’ (R., p. 55).

He told Wade Shields in 1945 he intended to remember her
in his will (R., p. 88).

He told his brother, Joseph Kelly Haley, while Miss Simp-
son was with him that he expected to compensate her in his
will; and later while living in the home of his brother and
after Miss Simpson had left, that he, Richard Gilmore Haley,
had made a will, designating his brother as administrator and
had set up a ‘‘budget’’ out of which his brother was to pay
their sister $50.00 per month and he was to pay something to
Miss Simpson. The brother did not see the will.

Mrs. Vonnie Dalton Haley, the second wife, says she did
see a will after they were married which she herself destroyed
and that the will mentioned the sister but not Miss Simpson.
She could not give the date of the will or its contents other-
wise.

The issues were submitted to a jury, with instructions which
were not objected to and resulted in a verdict for Miss Minnie

Simpson against the Estate of Richard Gilmore Haley for
5* $2,500.00 which was set *aside by the court.
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ASSIGNMENT OF ERROR.

- The Court erred as a matter of law in ruling that the agree-
ment between the parties (Miss Minnie Simpson and Richard
Gilmore Haley), was in the nature of a contract of personal
services which was breached in November, 1943, when the
cause of action arose, and that the same was barred by the
statute of limitation under Section 3810 of the Code of Vir-
ginia and in: getting aside the verdict of the jury.

ARGUMENT.

The verdict of the jury is conclusive of the fact that the
plaintiff performed duties for and rendered services to the
deceased, Richard Gilmore Haley, for which she was not ade-
quately compensated ; that there did exist hetween the parties
an agreement by Richard Gilmore Haley to compensate the
plaintiff at his death in his will or otherwise; that the plain-
tiff was corroborated in her statements as to the agreement.

This court has repeatedly held wheére one renders service
to another, for which full, inadequate or no compensation is
made, under a promise to provide for the promisee by a will
or after death, although the agreement is treated as void and
not enforceable, there can be a recovery upon implied assump-
sit, the court in Ricks v. Sumler (1942), 179 Va. 571, 19 S. E.
(2d) 889, and stated as follows: ' ‘

““The general rule is that where an agreement is treated
as void merely because it is not enforceable, as in cases under
the statute of frauds or of parol agreements where the con-
tract is not in writing and money is paid or services are
rendered under it by one party and the other avoids it, there
can be a recovery upon an implied assumpsit for the money
paid or the value of the services rendered. In such cases
there has been the mere omission of a legal formality, and

while by the terms of the statute he must lose the benefit
6* of his contract, yet, there being nothing *illegal or im-

moral in it, he is entitled to be compensated for the serv-
ices rendered under it.”’

Also see Hendrickson Admrx. v. Merredith, 161 Va. 193, 170
S. E. 602, where the same principal is applied to recover value
of services rendered to a decedent in consideration of a prom-
ise of testamentary provision.

The Courts have repeatedly allowed recovery where he who
gains labor must make reasonable compensation for the same,
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when under the contract or agreement which, for reasons not
prejudicial, is void and of no eﬁect the person rendering the
service may recover on a quanium mermt This seems to be
%ustamed in Burks’ Pleading & Practice, 3rd Ed., p. 189,

ec. 93.

The defendants contended in the lower court that the con-
tract was breached when the plaintiff left the deceased’s home
after he sent a cab for her, and while admitting that there
may have been something due the plaintiff, she should have
pursued her rights against the deceased during his lifetime
and that four years having elapsed, the same is barred by the
Statute of Limitation.

The evidence in this case clearly shows that the deceased,
Haley, intended to compensate the plaintiff even after their
relationship had ceased. He told his brother, Joseph Kelly
Haley, after Miss Simpson had left the home, when he said
he was fixing a will, naming his brother as ‘‘administrator’’
and he wanted him to see that she (Miss Simpson) got some-
thing at his death (R., p. 57). He told his brother he was set-
ting up a ‘‘budget” (evidently meaning a trust), and that he
should in his discretion pay something to Miss Simpson. The
jury certainly accepted this view of the situation and have
accepted the statement of Joseph Kelly Haley as corroborat-
ing the plaintiff and also as recognizing the obligation to pay
still existed in the mind of the deceased. Such questions were
~ for the jury and they accepted the plaintiff’s version, and the

verdict was set aside solely on the question of application of
the Statute of Limitation.

™ *STATUTE OF LIMITATION.

The Court has held that even though a contract is void and
not enforceable under Statute of Frauds or of parol agree-
ments not in writing vet implied assumpsit or ‘‘quantum
meruit’’ may be resorted to. This is based on reason' and
justice, the best statement of this is found by us as follows:

. ““Quantum meruit’’’ refers to class of obligations imposed
by law, without regard to intention or assent of parties bound,
for reasons dictated by reason and justice; such obligations
not being contracts though forms of action is contract. Car-
penter v. Josey Oil Co. (C. C. A,, OkL), 26 F. (2d) 442, 443.”
Cited in 35 Words & Phrases 611.

In referring to the Statute of Frauds as a defense to devise
land or for breach of parol contract, the Court said in Ricks
v. Sumler (supra):
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“‘But the fact that the plaintiff, because of the statute of
frauds, cannot maintain an action at law for damages for
breach of decedent of parol contract to devise real estate to
her, 'does not mean that she is without remdy in a court of
law.”’

The theory advocated and followed in most cases is that an
agreement to compensate by a testamentary provision, and
failure so to do, specific performance in equity or gquanium
meruit will lie. In this case it was fully recognized by the
parties and so determined by the jury, that the plaintiff would
be compensated for her services in full at the death of the
promisor, by a testamentary provision, even though the rela-
tionship of the parties had ceased before that time. This
was substantiated by the statement of the deceased, Haley,
in his conversation with his brother, Joseph Kelly Haley, we
refer to his evidence on Page 57 of the Record, while living
in his brother’s home.

The jury has held by its verdiet that Miss Simpson,

8% plaintiff, was *ready, willing and able to perform all of
the agreement to work in the Haley home and was giving
good and satisfactory service. It is clear from the evidence
that Haley, after making his promise to Miss Simpson,
wanted to get married and he didn’t want Miss Simpson in
the way. He-did everything possible to make the situation so
unpleasant and disagreeable that Miss Simpson would.leave.
Thus persuaded to such an extent that in desperation, Miss
Simpson remarked that if he wanted her to leave send a cab.
This was the opportunity the promisor wanted and he sent
the cab, in effect saying you get out. It will be noted that the

- plaintiff’s remarks to the deceased, Haley, were: - “‘I told

bim if he was going to Chatham and wanted me to leave to
send a cab for me”’ (R., p. 36). Further, after she left, she
was still ready and willing to carry out the agreement, she
sent a friend, Mr. Wade Shields, to interview and have Mr.
Haley continue the original agreement, to which Haley said
he was through, he did not want the plaintiff back (R., p. 86).

It is realized that in the case of Ricks v. Sumler (supra),
the Court in-passing stated:

“Unless the promisor has previeusly- repudiated the con-
tract, the cause of action for the value of the services ren-

dered under such a contract accrues upon_the death of the

promisor-without having made the devise agreed on, for-until
that {ime the debt is not due.’’ '
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This guestion was not directly in issue, and it simply states
as we interpret the statement that a cause of action.did-acerue
on repudiation by the promisor, but it is not mandatory that
this action shoamld be pursued. The plaintiff and promisee

_had the right to then sue on the breach of oral contract or
_ could wait until the death of the promisor and then bring the
action. :

In support of the above quotation from Ricks v. Sumler

(supra), there is cited the cases of Goodloe v. Goodloe,
9* 116 Tenn. 257, 92 S. W. 767, 6 L. R. A. *(N. S. 703; Cann

v. Cann’s Heirs, 45 W. Va. 563, 31 S. K. 923, which cases
we have examined. In the case of Goeodloe v. Goodloe (supra),
the Court expressly overruled two former opinions and held
specifically that the cause of action arose at the time of the
death of the promisor, and that the statute of limitation did
not apply in cases where there was to be compensation pro-
vided for at the death of the promisor. The two cases over-
ruled were referred to as dictum. In the case of Cann v.
Cann’s Heirs (supra), as to the facts, referencé is made to
the prior decision of Cann v. Cann, in 40 W, Va. 138,20 S. E. .
910, and the court held that the question of statute of limita-
tion does not begin to run until the right of action acerued
and that the right of action acerued at the death of the promi-
sor. In both cases of Cann v. Cann (supra), it was decided
question as to whether or not the plaintiff had rendered serv-
ices in accordance with an alleged agreement to devise a farm
but the jury having decided the issue, the court approved the
same.

In 68 C. J., page 582, Section 196, the following is found.

““Where, in his lifetime the promisor breaks the contract
and the promisee elects to accept and sue on the anticipatory
breach, the operation of the contract, except as an aid in the
ascertainment of damages, is at an end but there is, of course,
no obligation imposed on the promisee, to accept the repudia-
tion and he may, if he chooses, treat the contract as continu-
ing until the promisor’s death produces a breach.”

See also 17 C. J. S. 978, Section 472.

That the statute of limitation does not run on a contract or
agreement to perform services which are to be compensated
for at the death of the promisor and the contract or agree-
ment is breached by the promisor and where the promisee did
not elect to act on the repudiation and put the contract to an
end, but elected to wait until the death of the promisor to
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bring suit, is clearly held in the decided cases throughout the
United States, as is set out in a note following the case of

Gold v. Killeen (Ariz.), 94 A. L. R. 448, and the note
10® ilgsmediately thereafter *in 94 A. L. R., page 455 through

In the case of Gold v. Killeen (supra), the plaintiff had
agreed to work for the deceased during his lifetime, and did
work for a period of ten years when the promisors, the de-
eeased, made conditions so unbearable that the plaintift had
to leave; the. plaintiff returned once or twice and attempted
to carry out the contract at the request of the promisor, but
each time conditions were such that he could not continue and
although twenty-four years elapsed before the death of the
promisor, and after the plaintiff ceased to perform the serv-
ices, the court specifically held that the plaintiff was entitled
to recover and that the plea of statute of limitation was not
good and was not a bar to the action since he could recover
on quantum meruit, and the action did not commence until the
death of the promisor. .

In the note above referred to in A. I.. R. among other cases
reported are: McCurry v. Pugason, 170 N. C. 463, 87 S. E.
224 Ann. Cas. 1918A, 907; Heery v. Reed, 80 Kan. 380, 102
P. 846; Colby v. Street, 146 Minn. 290, 178 N. W. 599; Ga Nun
v. Palmer, 202 N. Y. 483, 96 N. E. 99, 36 L. R. A. (N. S.) 922;
Neill v. Hill, 32 Ga. App. 381, 123 S. B. 30; Schoongver v.
Vachon, 121 Ind. 3, 22 N. E. 777, as well as other cases therein
menfioned.

In all of the above cases mentioned, the promisor had
broken the contract and the court held that the statute of
limitation did not begin to run, unless the promisee elected to
proceed at that time, but that the promisee could wait until
the death of the promisor and then bring action and recover
on the basis of quantum meruif.

In the case under consideration, it appears to us that the
jury has definitely held that the promisor broke the contract
and this is substantiated by the facts, since he sent an auto-
mobile or cab so that the plaintiff could leave his home, how-

ever, the plaintiff was ready and willing fo carry out
11* the *the contract. Shortly after this she sent Mr.

Shields to see Haley, the promisor, in order to permit
her to come back to his home, and at one time it appeared -
that she might come back at the request of the promisor when
he went to see her at the home of Mrs. Martin, All of the evi-
dence indicated that the plaintiff was at all times willing to
carry out the contract but was prevented from doing so by
the promisor, Haley.
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In addition, however, as has heretofore been stated, the
agreement was definite that Miss Simpson would be paid and
compensated for her work at the death of Haley, ard that he
recognized this fact is clearly shown from the evidence of his
brother, Joseph Kelly Haley, which was accepted by the jury.

We respectfully submit that the verdict of the jury settled
all issues of fact in favor of the plaintiff and that the court
was in error in holding that the claim was barred by the stat-
ute of limitation which commenced to run at the time Haley
sent a cab for Miss Simpson, the plaintiff, and in effect told
her to leave.

CONCLUSION.

4

For the foregoing reasons. your petitioner respectfully
prays that she may be awarded a writ of error to the action of
the court and final order entered by the Judge of the Circuit
Court of Pittsylvania County, Virginia, and that said order
and action by the court may be reversed and set aside and an
order entered in favor of the plaintiff and petitioner herein
in the amount set by the award and verdict of the jury in the
sum of $2,500.00 together with interest and costs in this be-
half expended.

Your petitioner avers that on the 11th day of August,

12% 1948, a copy *of this petition was delivered in person to

Messrs. E. C. Hurt, Jr., and W. Carrington Thompson,

Counsel for the defendants, Kenneth P. Seott and Vonnie

Dalton Haley, executor and executrix of the estate of Richard
Gilmore Haley, deceased.

Counsel for the petitioner desire to state orally the reason .
of reviewing the decision and action of the lower court here-
inbefore complained of.

Respectfully submitted,

MINNIE SIMPSON,
By Counsel.

COLEMAN B. YEATTS and
LANGHORNE JONES,
Attorneys.

We, the undersigned attorneys, practicing before the Su-
preme Court of Appeals of Virginia, do certify that in our
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opinion the judgment eomplained of in the foregoing petition
is erroneous and should be reviewed by the Supreme Court of
Appeals of Virginia.

LANGHORNE JONES,
COLEMAN B. YEATTS.

Received August 12, 1948.
M. B. WATTS, Clerk.

Writ of error granted. Bond $300.
| EDWARD W. HUDGINS.
September 1, 1948.
Received September 3, 1948.
M. B. W.

RECORD

page 13 } VIRGINIA :

Pleas before the Judge of the Circuit Court for the
County of Pittsylvania, at the Courthouse thereof on Thurs-
day- the 1st day of April, 1948.

Be it remembered that, heretofore, to-wit:

In the Clerk’s Office of the Circuit Court for the County
of Pittsylvania, at the Courthouse thereof on the 28th day
of February, 1948.

This day came Minnie Simpson and filed her Notice of Mo-
.tion against Kenneth Scott and Vonnie Dalton Haley, Ad-
ministrators of the Estate of Richard Gilmore Haley, de-
ceased, which said Notice of Motion is in the following words
and figures, to-wit:.

NOTICE OF MOTION.
Take notice that on the 15th day of March, 1948, at 10:00

o’clock a: m., or as soon thereafter as Counsel may be heard,
the undersigned will move the Circuit Court of Pittsylvania
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County, Virginia, for judgment against you in the sum of
Five Thousand ($5,000.00) Dollars. The basis of this motion
will be as follows: .

For work and labor rendered the said Richard Gilmore
Haley for a period of seven years beginning on the 15th day
of October, 1938; that is to say, on the said date the said
Minnie Simpson did go upon the property of and into the
home of the said Richard Gilmore Haley and did then and
there perform work and labor for the said period of seven
years with the distinct, contractual understanding with the
said Richard Gilmore Haley that she would be compensated
for her said services upon a reasonable basis upon his death;
that the said Richard Gilmore Haley departed this life in
June, 1947, testate and in the first paragraph of his said

will directed that all of his debts be paid; that the
page 14 } only compensation received by the said Minnie

: Simpson was $8.00 a month during the first two
years and $10.00 a month during the next five .years; that
on a reasonable basis she is entitled to at least the sum of
Five Thousand ($5,000.00) Dollars for the services rendered
during the said seven year period of time in addition to the
amount which she was paid.

WHEREFORE, judgment and execution will be asked for
at the time and place hereinbefore mentioned, together with
the cost of this proceeding.

MINNIE SIMPSON.
By COLEMAN B. YEATTS, Counsel.

The following is a copy of the return on the Notice of Mo-
tion, which is in these words:

Executed on the 27 day of February, 1948, by delivering
a true copy of the within notice to Kenneth Scott, in person,
within my County.

E. A. EDWARDS,
Deputy for D. K. Hall, Sheriff of
Pittsylvania County, Va.

Not finding Vonnie Dalton Haley at his usual place of
- abode, I executed the within Notice on the 27 day of Febru-
ary, 19...., by delivering a true copy of the same and giv-
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ing infor‘m'ation of its purport to M. D. Dalton who is a mem-
ber of his (or her) family above the age of 16 years found
there, within my county. :

E. A. EDWARDS,
Deputy for D. K. Hall, Sheriff of
Pittsylvania County, Va.

BILL OF PARTICULARS FILED MARCH 19, 1948, IN
.~ THE CLERK’S OFFICE.

For bill of particulars plaintiff relies on the allegations as
contained in the notice of motion and also in addi-

page 15 } tion thereto says that plaintiff entered the home
~ of the said Richard Gilmore Haley at the request

of the said Richard Gilmore Haley and his first wife; that
at that time Mrs. Richard Gilmore Haley was sick and soon
thereafter became bed-ridden; that the said Minnie Simpson
took over the house-work as well as other work in and about
the premises and did work at all hours of day and night dur-
ing the remaining life-time of the said Mrs. Gilmore Haley;
that during this period of time I was being paid the sum of
Eight ($8.00) Dollars per month, however immediately upon
my undertaking the work aforesaid I was assured by the
said Richard Gilmore Haley that I would be amply provided
for in his will to make up the difference between what I was
being paid and what I should have been paid; that after the
death of the said Mrs. Gilmore Haley the said Gilmore Ha-
ley insisted upon my remaining in his home and at that time
again assured me that he would pay me Four Thousand ($4,-
000.00) Dollars at the time of his death; that the said sum
would be left to me in his will; that I continued to work un-
der the positive assurance on the part of the said Gilmore
Haley that I would be paid this sum upon his death; that I
had several opportunities to better my station in life during
the time I was working for the said Gilmore Haley but was
assured that if T would remain and continue the work as I
had been doing then the said Richard Gilmore Haley would
leave me the sum of Four Thousand ($4,000.00) Dollars in
his will; that during the first two years I was working for
the said Richard Gilmore Haley I received the sum of Eight
($8.00) Dollars per month and during the remaining time re-
ceived the sum of Ten ($10.00) Dollars per month; that on
numerous occasions the said Richard Gilmore Haley assured
me that he would leave me the sum of Four Thousand ($4,-
000.00) Doliars in his will, realizing he was not paying me a
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sufficient sum for my work; that the said Richard Gilmore
Haley was, during the time, an employee of the Southern
Railway Company, and did remain away from-home a con-
siderable part of the time and the maintaining of the home
and doing the work in and about the home as well
page 16 } as a part of the work in the fields was left entirely
in my charge; that I remained in the home of the
said Richard Gilmore Haley, performing the work as afore-
said, until the 7th day of September, 1943; that the said
Richard Gilmore Haley has subsequently departed this life
with an estate of the approximate value of Forty Thousand
($40,000.00) Dollars; that the leaving of this considerable
estate was due in a large measure to my efforts; that about "
two years prior to his death he was married to the said Von-
nie Dalton Haley; that a demand was not made upon the said
Richard Gilmore Haley at the time I left his home because
I did not consider the amount due me until his death, in
keeping with his agreement with me; that the aforesid con-
tract of employment was an oral agreement.
Given under my hand this 19th day of March, 1948.

MINNIE SIMPSON.
By COLEMAN B. YEATTS, Counsel.

" SPECIAL PLEA FILLED MARCH 24, 1948, IN THE
CLERK'’S OFFICE.

And the said Kenneth P. Scott and Vonnie Dalton Haley,
Executors of the Estate of Richard Gilmore Haley, deceased,
come and for special plea to said notice of motion plead and
say and here insist.

That if a contract of personal service existed between
Richard Gilmore Haley, in his lifetime, and Minnie Simp-
son, the same was unequivocally repudiated by the said Rich-
ard Gilmore Haley on or about December 1, 1943, when the
said Minnie Simpson voluntarily terminated her employment
with the said Richard Gilmore Haley and left the home of
the said Richard Gilmore Haley, and i{ a cause of action exist
because of the same at the time said Minnie Simpsou volun-
tarily left the home of the said Richard Gilmore Haley on or

about December 1, 1943, and this being more than .
page 17} three vears prior to the death of the said Richard

Gilmore Haley, it 1s now barred by the statute
of limitations. : :





















































































































































































































