I N THE

Supreme Court of Appeals of Virginia
AT RICH MOKD

Record No. 4084
VIRGINI A:
I n the Supreme Court of Appeals held at the Court-Library
B uilding in tl1e City of Richmond on Thursday the 4th day of
D ecember , 1952.
A TLANTIC R UR AL E X POS ITION, I NC.,
P laintiff in E rror,
against
THOMAS HENRY F AGAN, E T AL., Defendants in Error.

From the Circuit Cour t of the City of Richmond.

Upon the petit ion of Atlantic Rural Expos ition, Incorpo1:ated, a Virginia co rporation, a wri t of error and supersedeas
ii,; awa rded it to a j11Clgment rendcr<'d by the Circuit Court of
the City of R ichmornl on the 26th day of May, 1952, in acertain motion for judgment t hen therein depending wherein
Thomas Henry Fagan was plaintiff and said petitioner an<l
others were defendants, and it appearing from t he certifi<'at e
of tl1e clerk of the said c·ircuit court that a supersedeas bond
in the pcnnlty of scYP111 ern thom;a 11d, fiye ltund red doll a r s,
conditio11Nl accor di11g to law, has hc~r ctofo re been giYen in
accorcla11cP with the provisiorn, of r,;edions 8-465 and 8-477, of
the Code, ns amemlc<l, 110 a<lditional bond is required.

IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND

Record No. 4084
VIRGINIA:

In the Supreme Court of Appeals held at the Court-Library
Building in the City of Richmond on Thursday the 4th day of.
December, 1952.
ATLANTIC RURAL EXPOSITION, INC.,
.
Plaintiff in Error,

against
THOMAS HENRY FAGAN, ET AL., Defendants in Error.
.~

F'rom the Circuit Court of the City of Richmond.
'/'1/;

·~··,

~

, •?i!tilf/?f!idlfU~on t~e :pep.ti!>~ of Atlantic J!,nral Exposition,

1l····

InooJ:./

-?L'.<lt·\';'Ji·····' ,.1~atcd, a_V1rgm1a ·corporation, a-\VWlt of error ~nd.,81¥P<?rs.(34f(!bt_ '· .. :,-,··
·>>>:.. :
- };m; awarded it to a judg'lileilt rendered by the. ·Girenit 'Coutif4o-jl\)·:i(:):· :· ·
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RECORD
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•

Filed in the Clerk's Office the 14th day of May, 1951.
Teste:
,vILBUR J. GRIGGS, Clerk
By LUTHER C. MONTGOMERY, D. C.

•

•

•

•

•

MOTION FOR JUDGMENT.
1. The undersigned plaintiff moves this court for judgment
ag·ainst the defendants, Royall Speedway, Incorporated, Atlantic Rural Exposition, Incorporated, Edward F. Crouse,
J. C. Dymacek, and "\V. C. Luck in the sum of Fifty Thousand
($50,000.00) Dollars for the following:
2. That, on or about the 30th day of September, 1950 the
defendant, Atlantic Rural Exposition, Incorporated held a
fair at a place known as the Atlantic Rural Exposition
Grounds, Strawberry Hill, in Henrico County, Virginia, to
which the public in general and the plaintiff in particular
were invited upon payment of an admission;
3. That the defendant, Royall Speedway, Incorporated,
agreed for itself, and jointly with, and as agent of, Atlantic
Rural Exposition, Incorporated, to conduct an exhibition of
automobile racing on the Atlantic Rural Exposition Grounds
as a part of the fair then being held by the Atlantic Rural Exposition, Incorporated; and pursuant to said agreepage 2 ~ ment· an automobile race under the promotion of
Royall Speedway, Incorporated, and on behalf of
itself and said Atlantic Rural Exposition, Incorporated, was
held on or about the 30th clay of September, 1950;
4. That the defendant, Edward F. Crouse, was a driver of
an automobile engaged in said race; and that the said automobile driven by the said Crouse, was owned jointly by the
defendants, J. C. Dymacek and W. C~ l4uck;
, 5. That each of the said defendants in putting on and
ticipating in the .said race exhibition were acting·as the a1;:;.~,.u1,,
;servant and employee, of- the others ; and that all of
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defendants were then and there involved and engaged in a
mutual and joint enterprise for their joint benefit;
6. That, for sometime prior to September 30, 1950, the Atlantic Rural Exposition, Incorporated, and Royall Speedway,
Incorporated, each jointly and separately advertised their
acts and exhibitions, and particularly the afor;esaid automobile races, as an inducement to the public to attend said
fair and said race exhibition so that the Altantic Rural Exposition, Incorporated, and Royall Speedway, Incorporated,
could mutually profit from the attendance thereby induced at
the fair and at its shows and exhibitions, more specifically including the said automobile racing· exhibition;
;----..... 7. That the plaintiff, on September 30, 1950 paid an adi
mission to the fair grounds and a further and additional admission to that part of the fair grounds reserved and given
over to the spectators of the said automobile racing event;
and that he was, at the direction of the defendants, seated at
a place furnished and designated by Royall Speedway, Incorporated and Atlantic Rural Exposition, Incorporated;
8. That, during said racing exhibition and because of the
negligence of the defendants, the right front wheel of the automobile then being driven by the defendant, Crouse, and owned
as aforesaid by the defendants, Dymacek and Luck,
page 3 ~ became separated from said automobile, rolled out
of the track and into the enclosure designated and
reserved by the defendants for spectators paying· an admission thereto, struck the plaintiff and injured him seriously
and permanently ;
9. That Atlantic Rural Exposition, Incorporated and
Royall Speedway, Incorporated, negligently failed to keep
and maintain a proper control and inspection over the races
and vehicles participating, therein in order thereby to present
a spectacle safe for the persons invited and paying admission
to view the same; that they failed to provide a safe place from
wl1ich the plaintiff could watch the races; that" they failed to
furnish the spectators, including the plaintiff, with adequate
and proper safety devices and fences to protect them in the
place designated by the defendants and in which the plaintiff
was required to view the exhibition from the dangers incident
to such exhibitions and more particularly from the dangers
caused by the afore said failure to inspect the premises and
vehicles engaged therein; that Royall Speedway, Incorporated, failed to exercise reasonable care in its choice of vehicles and drivers, and particularly the aforesaid vehicle and
the aforesaid defendant driver, but, on the contrary selected
· an unsafe driver and vehicle, and failed to make reasonable
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and proper inspections of said vehicle in order to prevent the
use therein of a defective vehicle, inherently dangerous to its
invitees, payiug admission· to view said races; that the defendant, Edward F. Crouse was careless and negligent in the
operation of his vehicle and did 11ot use reasonable care in
inspecting and maintaining the vehicle which he was driving
prior to his running it on the race trnck, for which negligent
acts and omis~ions each of the defendants is jointly and severally responsible; and that the defendants, Dymacek and
Luck ·were jointly and severally negligent in not equipping
the said automobile with the proper safety devices and with
mechanical parts strong· enough to prevent such
page 4 ~ mechanical failure and were further negligent in
not seeing that the said automobile was in safe condition to be entered in said race; for which negligent acts and
omissions each of the defendants is jointly and severally responsible;
10~ That at the time and place aforesaid the said automobHe used in said races was in fact defective and that said
defect or defects could readily have been ascertained by the ·
exercise of reasonable care and foresight on the part of the
defendants for the safety of the invitees, paying· admission
to view such races, and more particularly in the discharge of
their several duties owing to this plaintiff as aforesaid; and
that the several defendants jointly and severally failed to exercise reasonable care for the safety of the plaintiff;
11. That the defendants and each of them were charged
with knowledge that the use in a race of that nature of a stock
automobile such as the automobile here involved, was inherently dangerous and that the said defendants are on that
ground liable to the plaintiff for all injuries inflicted upon
him as herein alleged;
12. That the particular automobile was inherently dangerous by reason of said defect which was known or in the exercise of reasonable care for the safety of the plaintiff ought
to have been known to each and all of the said defendants;
and that the said defendants neg·lig·ently invited the plaintiff
into a situation which was inherently dangerous;
13. That, as a proximate result of the joint and several
negligence of all of the defendants as aforesaid, the plaintiff
was permanently and seriously injured, was caused to lose
his full earnings over a long- period of time, was caused to expend and will be required in the future to expend large sums
for medical attention, and he will be permanently disfigured,
and he will be unable to follow his regular trade, business and
occupation for the remainder of his life and will lose large

\
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sums by reason of his inability to perform work,
and has been and will continue to be subjected to
grievous pain, suffering .and mental anquish.
THOMAS HENRY FAGAN
By J. CALVITT CLARKE, JR.
Counsel.
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. / ' !'ieceived & Filed Jun. 1, 1951.
Teste:
WILBUR J. GRIGGS, Clerk.
GROUNDS OF DEFENSE.
The grounds of defense of the defendant, Atlantic Rural
Exposition, Incorporated:
(1) That it denies the allegations of paragraphs 3, 5 and

6 of the motion for judgment.
(2) That it does not know whether the plaintiff paid the
admissions alleg·ed in paragraph 7 of the motion for judgment and denies the other allegations thereo~.
(3) That the wheel of the car owned by Dymacek and Luck
and operated by Crouse did come off and struck the plaintiff
at the place alleged in paragraph 8 of the motion for judgment but it denies the other allegations thereof.
( 4) That it denies the allegations of paragraphs 9, 10, 11
and 12 of the motion for judgment
(5) That it denies it was neglig·ent as alleged in paragraph
13 of the motion for judgment and does not know whether the
other allegations thereof are true.
·
(6) ·That it is not indebted to the plaintiff in the sum of
Fifty Thousand ($50,000.00) Dollars, or any other amount.
(7) That the defendant was the owner of the property
upon which the accident occurred but bad leased it to the defendant, Royall Speedway Incorporated, at tl1e time
page 9 ~ of the grievances complained of and occupied no relation to the races other than that of lessor as aforea~id.

,..-_
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(8) That the accident in question was an unavoidable one.
(9) That the plaintiff assumed the risk of what injuries he

may have sustained.
(10) That the hub and wheel came off because the spindle
broke. That this defendant had no duty to inspect the vehicle
and is advised and so alleges, that this was properly done by
or on behalf of the owners thereof.
(11) That the defect, if any, in the spindle was due to a
latent defect.
(12) That the defect, if any, in the spindle could not have
been discovered by a reasonable inspection of the vehicle
which was made by or on behalf of the owners thereof .

•
ATLANTIC RURAL EXPOSITION,
INCORPORATED
By JOHN G. MAY, JR., Counsel,
1233 Mutual Building,
Richmond 19, Virginia.

•
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•
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Received·& Filed Jun. 19, 1951.
Teste:
WILBUR J. GRIGGS, Clerk.
By E. l\L EDWARDS, D. C'.
GROUNDS OF DEif,ENSE OF J. C. DYMACEK,
W. C. LUCK AND EDWARD F. CROUSE.
The defendants, J. C. Dymacek, W. C. Luck and Edward F.
Crouse assign as their Grounds of Defense the following:
1. That tl1e defendants, J. C. Dymacek, W. C. Luck and
Edward F. Crouse each and severally deny they are indebted
to the plaintiff in the sum of Fifty Thousand ($50,000.00)
Dollars, or any other amount.
2. That they do not know whether the plaintiff paid the admissions,, nor do they know whether the plaintiff in particu-

\

I
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Jar was invited upon payment of admission as alleged in paragraph 2 of the plaintiff's Motion for Judgment.
3. That they do not know whether the allegations as set
forth in paragraph 3 of the Motion for Judgment are true.
4. That they for themselves admit the allegations as set
for in paragraph 4 of the Motion for Judgment.
5. That they deny the allegations in paragrapb 5 of the Motion for Judgment.
6. That they do not know whether the allegations of paragraph 6 of the Motion for J ndgment are true.
7. That they do not know whether the allegations of para-graph 7 of the Motion for Judgment are true.
·-s. That they deny thev were negligent as alleged in paragi·aph 8 of the Motion for Judgment and that they do not
know whether t11e other alleg-ations thereof are true, except
to admit the defendants Dymacek and Luck were the owners
of said automobile and the defendant Crouse was
page 13 ~ the driver thereof.
9. That they deny the allegations of paragraphs
9, 10, 11, and 12 of the Motion for Judgment.
10. That they deny they were negligent as alleged in paragraph 13 of the Motion for Judgment and do not know
whether tlle other allegations thereof are true.
11. That the defendant Crouse was merely the driver of
said automobile in compliance with instructions and that the
defendants Dymacek and Luck were merely owners of the said
automobile and made it available for the said race in accordance with instructions.
12. That the accident as set for in the Motion for Judgment
was unavoidable.
13. That the plaintiff assumed the .risk of what injuries, if
any, he may have sustained.
14. That the wheel and hub came off because the spindle
broke; and that the spindle broke because of the unusually
rough tract on the fourth turn at which turn the spindle broke.
15. That they had previously had the spindle examined under an X-ray and that said examination revealed no defects
in the metal of which the spindle was made; that they on the
morning before the race had made a thorough inspection of
the said spindle and the entire automobile with the aid of
other qualified mecl1anics and found no flaw or defect in the
said spindle or other mechanical parts of the automobile.
16. That the defect, if any, in the spindle was due to a
latent defect.
17. That the defect, if any, in the spindle could not have
been discovered by a reasonable inspection made while ext~rcising ordinary care.
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18. That thev had no control over the race track, race,
premises or safety measure for the safety of persons on said
premises ; and
19. That they deny the plaintiff was injured or damaged to
the extent as set forth in the Motion for Judgment.
I hereby certify that a copy of the foregoing Grounds of
Defense was mailed to J. Oalvett Clarke, Counsel for the
plaintiff, Mutual Building·, Richmond, Virginia; John G. May,
Jr., Counsel for Atlantic Rural Exposition, Inpage 14 ~ corporated, Mutual Building·, Richmond, Virginia,
and R. R. Parrish, Counsel for Royall Speedway,
~1Ju!~~i;~i~uilding, Richmond, Virginia, on the 19th clay
Given under my hand this 19th day of June, 1951.
TRAVIS "\V. POOLE
Counsel for J. 0. Dymacek,
,v. 0. Luck and Edward F. Crouse.

•
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Received & Filed Jun 21, 1951.
Teste:
WILBUR J. GRIGGS, Clerk.
GROUNDS: OF DEFENSE OF ROYALL SPEEDWAY,
INC.
The said defendant Royall Speedway, Inc., as its grounds
of defense assigns the following:
1. It denies each and every material allegation of the motion for judgment not specifically admitted herein.
2. It admits the allegations of paragraph 2 of the motion
for judgment.
3. It denies the allegations of paragraph 3 of the motion for
judgment.
4. It admits the allegations in paragraph 4· of the motion
for judgment.

,,A
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5. It denies the alleg·ations of paragraph 5 of the motion
fQr judgment.
·6. It admits that it caused advertisement to be made of the
automobile races to be held on September 30, 1950, but denies
the remaining allegations of paragraph 6 of the motion for
judgment.
7. It is not informed whether plaintiff paid an admission to
~he fair grounds as alleged in paragraph 7 and, therefore,
denies it, and denies the other allegations of paragraph 7 of
~he motion for judgment.
8. Said defendant is informed that the right front wheel of
the automobile being operated by the defendant
flge 16 ~ Edward F. Crouse became separated from the said
·.
automobile and struck said plaintiff, but the said
efendant denies the other allegations of paragraph 8 of the
motion for judgment.
9. Said defendant denies that it was guilty of any neglig·ence causing injury to tl1e plaintiff as set forth in paragraph
9 of the motion for judgment, and denies each of the allegations thereof.

r.

/

The said defendant denies that it was the agent, servant or
employee of any of the other defendants as set forth in the
motion for judgment.
The said defendant avers that ~he said plaintiff was injured
as a result of an unavoidable accident, or by reason of a latent
defect in the automobile operated by the defendant Edward
F. Crouse which was not discoverable by the exercise of reasonable care, of which the said plaintiff assumed the risk, said
defendant specifically denying that it was under any duty to
inspect the automobile being operated by the said defendant
Edward F. Crouse.
10. Said defendant denies the allegations of paragraph 10
of the motion for judg-ment.
ll. Said defendant denies the allegations of paragraph 11
of the motion for judii;ment.
12. Said defendant denies the allegations of paragraph 12
of the motion for judgment.
13. Said de.fendant denies that plaintiff has sustained injuries and clamag-es to the extent of $50,000, and denies that
it. is indebted to the plaintiff in any amount.
ROYALL SPEEDWAY, INC.
By R. R.. PARISH, Counsel
1208 Mutual Building
Richmond 19, Virginia.
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I hereby certify that a copy of the fore going
Grounds of Defense of Royall Speedway, Inc., was
this day served upon J. Calvitt Clarke, Esquire, Mutual Building, Richmond, Va., counsel for plaintiff; John G. May, ,Jr.,
Esquire, Mutual Building, Richmond, Va. counsel for def endant Atlantic Rural Exposition Inc.; and Travis W. Poole,
Esquire, Mutual Building·, Richmond, Va., counsel for defendants J. C. Dymacek, W. C. Luck and Edward F. Crouse, by
mailing a copy to them at their respective offices as above set
forth.
Given under my hand this 20th clay of June, 1951.
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R. R. PARRISH, Counsel{--,--~
. . . ,. ,\:.
1208 1\1:utual Building ,. . , ,. ,,;er<><:'
Richmond, Virginia.
·.

~

•

•

Received and Filed. April 24, 1952.
Teste·:
WILBUR J. GRIGGS, Clerk.
By E. M. EDWARDS, D. C.
MOTION FOR BILL OF PARTICULARS.
The defendant, Atlantic Rural Exposition, Incorporated,
will move the Court on May 5, 1952, at 10 :00 o'clock A. M., to
require the plaintiff to file his bill of particulars within five
(5) days thereafter or within such other time as the Court
may deem reasonable, the said particulars to include:
(1) The agency alleged between this defendant and Royall
Speedway, Incorporated, as alleged in paragraph 3 of the
motion for judgment.
(2) The agency of this defendant with each of the other
defendants, as alleged in paragraph 5 of the motion for judgment.
(3) The joint enterprise in which all of the said defendants
were involved as alleged in paragraph 5 of the motion for
Judgment.
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(4) The negligence of this defendant or any of its alleged
agents as alleged in paragraph 8 of the motion for judgment.
(5) Wherein this defendant or any of its alleged agents
negligently failed to keep and maintain a proper control and
inspection over the races and· vehicles participating therein,
as alleged in paragraph 9 of the motion for judgpage 19 ~ ment.
(6) Wherein this defendant or any of its alleged agents failed to provide a safe place from which the
plaintiff could watch the races.
(7) Wherein this defendant or any of its alleged agents
failed to provide adequate and proper safety devices and
(~_fences to protect them, as alleged in paragraph 9 of the motion
,
for judgment.
/
(8) Wherein this defendant, or any of its alleged agents,
failed to inspect the premises and any of the vehicles engaged
in the races, as alleged in paragraph 9 of the motion for judgment.
(9) Wherein Royall Speedway, Incorporated, failed to
exercise reasonable care in its choice of vehicles and drivers
and reasonable inspections of the said vehicle, as alleged in
paragraph 9 of the motion for judgment.
(10) Wherein Edward F. Crouse was careless and negligent in the operation of his vehicle and did not use reasonable care. in inspecting and maintaining the vehicle which he
was driving prior to his running it on the race track, as alleged in paragraph 9 of the motion for judgment.
(11) Wherein the defendants, Dymacek and Luck, wei:e.
jointly and severally negligent in not equipping the said
automobile with proper safety devices and with mechanical
parts strong enough to prevent such mechanical failure and in
not seeing that the said automobile was in a safe condition
to be entered in the said race, as alleged in paragraph 9 of the
motion for judgment.
(12) Wherein the several defendants jointly and severally
failed to exercise reasonable care for the safety of the plaintiff, as alleged in paragraph 10 of the motion for judgment.
(13) Wherein the defendants were jointly and
page 20 ~ severally negligent, as alleged in paragraph 13 of
the motion for judgment.
It is certified that the original of this motion for a bill of
particulars was mailed to the Clerk of this Court for filing,
and copies thereof were likewise mailed to Bowles, Anderson
and Boyd, Esqs., counsel of record for the plaintiff, Travis
W. Poole, Esq., counsel of record for J. C. Dymacek, W. C.
Luck and Edward F. Crouse, and Robert R. Parrish, Esq.,
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counsel of record for Royall Speedway, Incorporated, on the
23rd day of April, 1952.
ATLANTIC RURAL EXPOSITION,
INCORPORATED.
By JOHN G. MAY, JR,,
Of Counsel.

•
page 21
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•
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•

~

•

•
ORDER.

This day came the parties, by counsel, and the plaintiff
asked leave of court to file herein an amendment to the Motion
For Judgment, and the court being of the opinion that the
granting of said motion is in furtherance of justice and does
not prejudice the defendants, it is ORDERED that the Motion
For Judgment be, and the same hereby is, amended by the
insertion of paragraph- 9A as set forth in the Motion To
Amend The Motion For Judgment.
Refused.

5/13 /52.
H.F. S., Judge .

•
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Lodged with Clerk. May 13th, 1952.
Teste:
WILBUR .J. GRIGGS, Clerk.
By E. M. EDWARDS, D. C.
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MOTION TO AMEND MOTION FOR JUDGMENT.
The plaintiff moves the court to amend the Motion for
tlu.dgment filed herein by inserting in the motion for J udgment paragraph 9A as follows:

0

9A. That the defendant Atlantic Rural Exposition, Incorporated, was negligent in keeping, maintaining and furnishing for the use of the aforesaid races, and that the defendant
Royall Speedway, Inc., was negligent in causing the said races
to be run on a rough and irregular track, which was the sole
cause or an efficiently contributing cause of the wheel becoming separated from the vehicle owned by the deage 23 r fendants Dymacek and Luck and driven by the de.
fendant Crouse.

I

THOMAS HENRY FAGAN.
By J. C.A.LVITT CLARKE, JR.,
Counsel.

•

•

*

•

•

I

I
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Lodged with Clerk. May 13th, 1952.
Teste:
WILBUR J. GRIGGS, Clerk.
By E. M. EDWARDS, D. C.

I

I

Rejected. 5/13/52.

H.F. S.
;vOLUNTARY BILL OF PARTICULARS.
The plaintiff voluntarily files herein Bill of Particulars
without waiving objections to motion for same filed by defendants which motion has been overruled by the court.
The further particulars of plaintiffs claim are to be considered with, and not in the place of, the allegations set forth
in the Motion For Judgment and are as follows:

I
I
I

j

I

)

r
(
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. . 1. Atlantic Rural Exposition, Incorporated, was negligent
1n:

(a) Furnishing for the purpose of a racing event, and allowing the racing event to be run on a dangerously rough and
irregular track.
(b) Not keeping, maintaining and furnishing types and
dasses of fences and bumper rails with which to adequately
protect customers, in that the fences and bumper rails were of
insufficient height and strength and were improperly placed
and were placed in such positions as to cause or
page 25 ~ to be conducive to the wheel leaving the track and

in:·

t~:~!~: ~;:; ; ~;:~; ;:; ~&e

~~~di~fJ~g~1\1~!

cf=\

and bumper rails and fences as aforesaid when such conditions were apparent or in the exercise of reasonable ,care,
should have been apparent to this defendant.
3. That the acts of neg·ligence charged against each defendant in this voluntary Bill of Particulars and in the Motion
For Judgment were either separately each a proximate·cause
of the injuries and damages complained of or were, when considered together, the proximate cause of the injuries and
death complained of.

THOMAS HENRY FAGAN.
By J. CALVITT CLARK~, JR.,
Counsel.
page 26

•
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*

~

QR.DER.

On May 2, 1952, came the plaintiff and the defendants, Royall Speedway, Inc., and Atlantic Rural Exposition, Inc., by
counsel, and by their consent and with the consent of the
Court, the defendant, Atlantic Rural Exposition, Inc., presented its Motion for a Bill of Particulars, returnable May
5, 1952, in which motion the defendant, Royall Speedway,
Inc., joined. The plaintiff objected to answering the particulars upon the ground that the request therefor had not been
promptly made. The Court sustained the objection of counsel for the plaintiff, to which action the said defendants ex-

,
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cepted upon the ground that their motion was promptly made.
Thereupon, counsel for the said defendants moved the Court
not to hear evidence in the case of a negligently maintained
race track upon the ground that such had not been pleaded in
the motion for judgment, and the Court, not being advised
of its ruling, permitted counsel to file briefs thereon promptly.
On May 7, 1952, the Court received from counsel for Atlantic Rural Exposition, Inc., a law memorandum. None was
filed on behalf of the plaintiff, and on May 10, 1952, he moved
the Court to be permitted to file his Motion to
page 27 } Amend Motion for Judgment and Voluntary Bill
of Particulars, which he then tendered. The said
~liefendants objected to the filing of the Voluntary Bill of Par/
ticulars and Motion to Amend Motion for Judgment upon
,
the grounds that the particulars (1) were not promptly offer~d, (2) that there was no such pleading, and (3) that it set
up a new cause of action. They further objected to the. filing
of the amendment upon the grounds that (1) it was offered
too late for the trial of this case which is now set for May
20, 1952, and sufficient time does not exist to properly prepare the case upon the charge of an improper race track be. fore that time and (2) that it set up a new cause of action.
Upon consideration thereof, the Court was of the opinion
and decided on May 13, 1952, that the original Motion for
,Judgment was broad enough to permit the showing of a rough
or inegular track and that the plaintiff's Voluntary Bill of
Particulars· and Motion to Amend Motion for Judgment
were rejected and overruled respectively, to which action of
the Court upon the ruling that a rough or irregular track and
negligently maintained the same could be shown, the said
defendants excepted, and to which actions of the Court in rejecting the plaintiff's Voluntary Bill of Particulars and overruling his Motion to Amend Motion for Judgment the plaintiff severally excepted. Thereupon, the said defendants represented to the Court that its ruling had taken them by surprise and that they could not prepare themselves to try the
issue of a rough or irregular track on May 20, 1952, the date
upon which the case is set for trial, and moved for a continuance. The Court overruled the defendants' motion for a
continuance, to which action of the Court the said defendants
excepted.
Enter. 5/20/52.

HAROLD F. SNEAD.

•

•

•

•

•
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INSTRUCTION NO. A.

The Court has stricken the evidence against these defeJldants, J.C. Dymacek, W. C. Luck and Edgar F. Crouse. Therefore, there is no evidence of the plaintiff against said defendants and the burden of proof is on the plaintiff to prove
his case by a preponderance of the evidence. But the Court
tells the jury this action on its part should not influence your
verdict as to the other defendants in any respect.
H.F.S.
page 33

r

INSTRUCTION NO. 1.

The Court instructs the jury:
That, if you believe from the evidence that Atlantic Rural
Exposition, Incorporated and Royall Speedway, Incorporated, put on Stock Car Races on the grounds of Atlantic
Rural Exposition, Incorporated and invited the public to attend such races, charging admission to its premises and that
the track or premises where the public were seated were of
such a nature as to render the premises dangerotis to those
who might assemble there to view such races under all the
- circumstances, then the legal obligation rested on Atlantic
Rural Exposition, Incorporated and Royall Sp~edway, Incorporated, to exercise ordinary care to see that its premises
were reasonably safe for all persons upon said premises, who
had paid the admission charge· to see said race.
And if the Jury. shall believe from all the evidence that
plaintiff, Fag·an, while viewing said races in a seat provided
for him by the defendants, was injured in consequence of the·
neglect of the defendants, Atlantic Rural Exposition, Incorporated and Royall Speedway, Incorporated, to exercise such
care on said premises then they shall find for the plaintiff.
H.F.S.
page 34

r

INSTRUCTION NO. 2.

The court instructs the jury that if you find your verdict
for the plaintiff in this case, in arriving at the amount of
damages to which he may be entitled, you should take into
consideration:
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1. The nature, character, extent and duration of his injuries, whether temporary or permanent; and their effect if
any on his ability to follow his usual affairs.
2. Any physical pain, mental suffering or disfigurement
tµe plaintiff endured or which he may hereafter endure;
3. His loss of earnings, and the effect upon his earning
capacity in the future;
4. Any expense incurred for doctors, hospitals, x-rays,
nurses, medicines and any device prescribed by the doctor
to be worn by Mr. Fagan as a result of the injury.
H.F.S.

~ g e 35

I -

~

INSTRUCTION NO. 2A.

The Court instructs the Jury that the word sole in sole
proximate cause as used in other instructions of the Court
means the cause which alone without fault of the part of
anyone else proximately causes the injury, and the Court
further instructs you that if you believe from the evidence
in this case that the spindle on the car owned by Luck and
Dymacek and being operated by the defendant Crouse broke
and if you shall further believe that after such spindle broke
the wheel struck the plaintiff Fagan because of the failure
of the defendants Atlantic Rural Exposition, Inc., or Royall
Speedways, Inc., to exercise ordinary care for the safety
of the plaintiff Fagan then the breaking of the spindle was
not. the sole proximate cause of Fagan's injuries and you
shall find your verdict in favor of the plaintiff Fagan.

H.F. S.
page 36

~

INSTRUCTION NO. 2B.

The Court instructs the jury:
That the fact that other stock car race track owners use no
greater care for the safety of their patrons than was used
by the defendants here, is no defense if you shall believe
from the evidence that such other stock car race track owners, ·
did not exercise reasonable care for the safety of their patrons,
as the fact that another person is negligent, in no way excuses one's negligence.
H.F. S.

Atlantic Rural Exposition, Inc. v. T. H. Fagan, et al.
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INSTRUCTION NO. 3.

The Court instructs the jury that the fact that the plaintiff
Fagan was injured creates no presumption that the defendants or any of them were negligent, and the fact of injury
does not entitle the plaintiff to a verdict. The defendants
were not insurers of the safety of the plaintiff while attending the races, and in order for the plaintiff to recover he must
establish that he was injured as a result of the negligence of
one or more of the defendants. The jury cannot be governed
by sympathy, surmise or conjecture in arriving at their verdict, but must base their verdict upon the evidence.

H.F/ij(~
page 38 ~

INSTRUCTION NO. 4.

\I

The Court instructs the jury that the burden of proof is
upon the plaintiff to prove affirmatively by a preponderance
of the evidence that the defendant, Royall Speedways, Inc.,
was guilty of negligence in the performance of its duty or
duties owed the plaintiff, and to further prove that such negligence was a proximate cause of the injury to the plaintiff. If
you believe from the evidence that the plaintiff has failed to
prove that defendant Royall Speedways, Inc., was guilty of
negligence, or that such negligence, if any, was a proximate
cause of plaintiff's injury, then you should find your verdict
in favor of defendant Royall Speedways Inc.

IL F. S.
page 39

r

INSTRUCTION NO. 5.

The Oourt instructs the jury that the preponderance of the
evidence does not necessarily mean the greater number of
witnesses who have testified. The Court instructs the jury
that you are t11e sole judges of the credibility of the witnesses,
and in determining the weight to be given to the testimony
of any witness you may consider the appearance and demeanor of the witness, his manner of testifying, his candor
or lack of it, his interest in the .result of the litigation, his
opportunity for knowing the truth, and all other facts and
circumstances appearing at the trial, and give credit accordingly.
H.F.S.
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page 40

~

INSTRUCTION NO. 6.

The Court instructs the jury that if they believe from the
evidence that one of several things may have caused injury
to the plaintiff for some of which defendant Royall Speedways, Inc., is responsible and for some of which said defendant Royall Speedways, Inc., is not responsible, and leaves
it uncertain as to what was the teal cause, then plaintiff has
failed to establish his case against the said defendant Royall
Speedways, Inc., and you should find your verdict in favor of
that defendant.

,/
·

---... The Court further instructs the jury that if they believe
from the evidence that it is equally as probable that plaintiff
was injured from a cause or causes for which the defendant
Royall Speedways, Inc. was not responsible as that he was
injured from a cause or causes for which the said defendant
Royall Speedways, Inc. was responsible, then the plaintiff
has not established his case against Royall Speedways, Inc.
and you should find your verdict in favor of that defendant.

H.F. S.
page 41

~

INSTRUCTION NO. 7.

The Court instructs the jury that the law recognizes that
accidents may occur without negligence on the part of any
party involved, and that persons may receive injuries as a
result thereof. Such accidents are known as unavoidable
accidents. If you believe from the evidence that plaintiff was
injured as a result of an unavoidable accident, that is, without negligence on the part of any of the defendants, then you
should find your verdict in favor of_ all of the defendants.

H.F. S.
page 42

~

INSTRUCTION NO. 9.

The Court instructs the jury that if they believe from the
evidence that the sole proximate cause of plaintiff's injury
was the breaking of the spindle on the car owned by the defendants Luck and Dymacek and being operated by the defendant, Crouse, then you should find your verdict in favor
of the defendant Royall Speedways, Inc.

H.F. S.
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INSTRUCTION NO. 10.

The Court instructs the jury that the defendants, Luck,
Dymacek and Crouse were not the agents, servants and employees of the defendant Royall Speedways, Inc. on September 30, 1950.

H.F. S.
page 44 ~

INSTRUCTION NO. 12A.

The Court further instructs the jury that the defendant
Royall Speedways, Inc., was liable in damages to the plaintiff) . - .
Fagan for injuries proximately caused by the unsafe cm~gi~
.\
tion, if any, of the premises due to the design and construoiaanJif;Ht1:,;,;{,:;vtJ1Y~
of the guard rail and fences, and location of the bleachers only
\
if such condition was known or in the exercise of reasonable
care should have been known to the said defendant and not to
the plaintiff and was negligently suffered to exist by the said
defendant without timely notice to the public or to those who
were likely to act upon such invitation.

H.F.S.
page 45 ~

INSTRUCTION NO. 13A.

The Court instructs the jury that the defendant Royall
Speedways, Inc., is liable in damages to the plaintiff Fagan
for injuries due to the unsafe conditioµ of the track, if it existed, only if such condition was known or in the exercise of
reasonable care should have been known, to the said defendant
and not to the plaintiff and was negligently suffered to exist
hy the said defendant without timely notice to the public or
to those who were likely to act upon such invitation.

H.·F. S.
page 46 ~

INSTRUCTION NO. 14.

The Court instructs the jury that if they believe from the
evidence that the defendant Royall Speedways, Inc. exercised
reasonable care for the safety of persons attending the races
on the grounds of Atlantic Rural Exposition on September
30, 1950, then you should find your verdict in favor of the
defendant Royall Speedways, Inc.

H.F. S.

22
p&ge 47 ~

Supreme Court of A.ppeals of Virginia
INSTRUCTION NO. 14A.

The jury are instructed that it is not negligence to fail to
take precautionary measures to prevent an injury which if
taken would have prevented it, when the injury could not
have reasonably been anticipated, and would not have happened but for the occurrence of exceptional circumstances.

H.F.S.
page 48 ~

n

,
1·

INSTRUCTION NO. 16.

The Court instructs the jury that the term ''proximate
nse·." is that cause which, in natural and continuous sequence
broken by any efficient intervening cause, produces an event
or injury. A defendant is not liable for a negligent condition which is regarded as a remote cause.

H.F.S.
page 49 ~

INSTRUCTION NO. 21.

The Court instructs the jury that while it was the duty of
the defendant, Atlantic Rural Exposition, Inc., to use ordinary care to see that its premises were reasonably safe for its
patrons, it was not a guarantor or insurer of their safety and
it owned them no greater duty than ordinary or· reasonable
care. The mere fact that there was an accident that resulted
i.n injury to the plaintiff raises no presumption that the said
defendant failed to exercise such care for its patrons. On the
contrary, the burden of proof is on the plaintiff throughout
the trial of this case and unless you believe from a preponderance of the evidence that the said defendant failed to
exercise ordinary or reasonable care for the safety of its
patrons, you should not find a verdict for the plaintiff.
Preponderance of the evidence does not necessarily mean
ihe greater number of witnesses. It does mean the greater
weight of the evidence to which you give credence. If you
believe from the evidence that it is just as probable that the
said defendant exercised ordinary care for the safet.y of its
patrons as that it dicl not exercise such care, then the plaintiff has not borne the proof as to it and you should find in
favor of Atlantic Rural Exposition, Inc.
And the Court tells the jury that your verdict should not
be based on speculation, surmise, conjecture or sympathy but
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should rest entirely upon the evidence in the case and instructions of the Court.
H.F.S.
pag·e 50

r

INSTRUCTION NO. 22.

The Court instructs the jury that if you believe from the
evidence that the defendant, Atlantic Rural Exposition, Inc.,
exercised reasonable care in the selection of a proper contractor to put on and conduct the race meet on September 30,
1950, and that the said defendant exercised ordinary care to
l1ave its premises in a reasonably safe condition on Septem:---..\
her 30, 1950, then the Court tells you that the said defeiii~t·; ·"";xi·'/di"'
discharged all of the duties owing by it to the plainti:fianci
you should find in favor of the said defendant.
·
H.F.S.
page 51

r

INSTRUCTION NO. 23.

The Court instructs the jury that if you believe from the
evidence that the sole proximate cause of the, injury to the
plaintiff was the breaking of the spindle on the car operated
by Krouse, you should find in favor of the defendant, Atlantic Rural Exposition, Inc.
H.F.S.
page 52

~

INSTRUCTION NO. 24.

The Court instructs the jury that where the evidence shows
that any one of several things may have caused an injury,
for some of which a defendant is responsible and for some of
. which a defendant is not responsible, and leaves it uncertain
ns to what was the real cause, then the plaintiff has failed to
establish his case and you should find in favor of all of the
defendants.
H.F.S.
page 53}

INSTRUCTION NO. 25.

The Court instructs the jury that if you believe the injury
in question was caused solely by an act or acts on the part
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of the defendant, Krouse, whether negligent or not, you
should find in favor of the defendant, Atlantie Rural Exposition, Inc., as the Court tells the jury that as a matter of
law the said Krouse was not an agent, servant or employee
of that defendant.
H.F.S.
page 54

n

,

~

INSTRUCTION NO. 26A.

The Court instructs the jury that the owners of race tracks

l~ce their barriers or fences at different heights, widths,

trength or position, and that even the skillful and experinced w-iU frequently differ in their choice of instrumentalities. A party should not be adjudged negligent for not conforming to some other method believed by some to be less
perilous in the event the jury believe the fences and barriers
he has supplied are reasonable under the circumstances
shown to exist.

H.F. S.
page 55 ~

INSTRUCTION NO. 8.

The Court instructs the jury that if they believe from the
evidence that the plaintiff, Fagan, knew, or, in the exercise
of that degree of care which a reasonably prudent person
would have used, should have known that there was danger
or dangers in attending the exhibition of stock car races at
Atlantic Rural Exposition grounds on September 30, 1950,
and further believe from the evidence that the plaintiff Fagan
voluntarily attended such exhibition, then the plaintiff assumed all ordinary risks in connection with the attendance at
such exhibition, and if you further believe from the evidence
that he was injured as a result of the assumption of such
risks, you must find your verdict in favor of all of the defendants.
Refused.
H.F.S.
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INSTRUCTION NO. 11.

The Court instructs the jury that if they believe from the
evidence that the defendant Royall Speedways, Inc. exercised
proper care in the selection of Richmond Stock C.ar Racing
Association to furnish the cars and drivers for the races to
he held at Atlantic Rural Exposition track on September 30;
1950, and further believe from the evidence that the Richmond Stock Car Racing Association and its members directed
the selection of cars to be run in said races and the operators
thereof, using their own methods, and believe from the evidence that the defendant neither had nor exercised any right

!ff:iJ!i!l{l;!f!c!;:~::1~:t~r:t~ !f::~{~{:t;;~~rr::Wh?Nf?pj//;~
of the defendant Royall Speedways, Inc., and the negligence,
if any, of the said defendants Luck, Dymacek and Crouse is
not chargeable to the said defendant Royall Speedways, Inc.,
and the said defendant Royall Speedways, Inc., is·not responsible therefor, and you should find your verdict in favor of the
def end ant Royall Speedways, Inc.
Refused.

H.F. S.
page 57

~

INSTRUCTION NO. 12.

The Court further instructs the jury that the defendant
. Royall Speedways, Inc. was liable in damages to the Fagan
plaintiff for injuries proximately caused by the unsafe condition, if any, of the premises due to the design and construction of the guard rail, fences and location of the bleachers
only if such condition was known to the said defendant and
not to the plaintiff and was negligently suffered to exist by
the said defendant without timely notice to the public or to
those who were likely to act upon such invitation.
Refused.

H.F. S.
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page 58

~

INSTRUCTION NO. 13.

The Court instructs the jury that the defendant Royall
Speedways, Inc. is liable in damages to the plaintiff Fagan
for injuries due to the unsafe condition of the track, if it
existed, only if such condition was known to the said defendant and not to the plaintiff and was negligently suffered to
exist by the said defendant without timely notice to the public
or to those who were likely to act upon such invitation.

/Refused.
H.F.S.
.!

page '59 ~

INSTRUCTION NO. 15.

The Court instructs the jury that if you believe from the
evidence that Atlantic Rural Exposition, Inc., delivered the
leased premises to Royall Speedway, Inc., in reasonably good
condition and that subsequent thereto the plaintiff received
injuries by virtue of acts whether negligent or not on the part
of either Royall Speedway, Inc., or Krouse, you should not
find a verdict against Atlantic Rural Exposition, Inc., for it
was not the employer of either of them.
R.efused.

H.F. S.
page 60}

INSTRUCTION NO. 17.

The Court instructs the jury that the general usage of the
business in a given situation is evidence of what is reasonable
and proper to be done in that situation, from which, along
with other (if there be other) pertinent facts and circumstances of the case, the jury are to determine the question of
negligence. If there be no conflict of evidence as to the existence of the general usage, and nothing in evidence tending to
show, that the· usage was not reasonably safe or adequate for
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it.s purpose and occasion, and nothing, as to patrons, tending
to show that the usage did not afford as high protection as
would result from any other known and practical methods
of the business, then. the usage itself is conclusive evidence of
the exercise of ordinary care and no verdict to the con~rary
should be rendered by you.
Refused.

H.F.S.

6
1
pa;:e ::urt inst:::~::::::a::~e ::~eral usage ::t~:,, H,\
---.

business in a given situation is evidence of what is reasonable and proper to be done in that situation, from which, 1:tlong
with other ( if there be other) pertinent facts and circumstances of the case, the jury are to determine the question of
negligence. If there be no conflict of evidence as to the existence of the general usage, and nothing in evidence tending
to show, that the usage was not reasonably safe or adequate
for its purpose and occasion, and 1iothing, as to patrons, tending to show that the usage did not afford as high protection
as would result from any other known and practical methods
of the business, then the usage itself is conclusive evidence of
the exercise of ordinary care and no verdict to the contrary
should be rendered by you.
Refused.

H.F.S.
page 62}

INSTRUCTION NO. 18.

The Court instructs the jury that if you believe from the
evidence that the plaintiff knew, or in the exercise of ordi~
nary care should have known, that there was danger or dangers in attending the races and further believe that he voluntarily attended such exhibition, then the plaintiff assumed all
ordinary risks in connection with the attendance at the races,
and if you believe that he was injured as a result of the as-
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~mmption of such risks, you should find in favor of all of the
defendants.
Refused.

H.F.S.
page 63

r

INSTRUCTION NO. 19.

The Court instructs the jury that as a matter of law, that
~ · -~.·s~ as .a matter over w~ich rea~onably. fair-?1inded men should
I
not differ, that there 1s no evidence m this case that the de/
fendant, Atlantic Rural Exposition, Inc., was guilty of negli1
gence with relation to the surface of its track.
Refused.

H.F.S.
page 64

~

INSTRUCTION NO. 20.

The Court instructs the jury that as a matter of law, that
is, as a matte1· over which reasonably fair-minded men should
not differ, that there is no evidence in this case that the defendant, Atlantic Rural Exposition, Inc., was guilty of negligence with relation to its barriers or fences.
Refused.

H.F.S.

., ....

page 65}

I

i

INSTRUCTION NO. 26.

. The Court instructs the jury that the law recognizes that
the owners of race tracks may place their barriers or fences
at different heights, widths, strength or position, and that
even the skillful and experienced will f reqnently differ in their
choiee of instrumentalities. A party should not be adjudged
negligent for not conforming to some other method believed
by some to be less perilous in the event the fences and bar-
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riers he has supplied are reasonable under the circumstances
shown to exist.
Refused.

H.F.S.

page 66

~

Received & Filed May 26, 1952.
Teste:

,vILBUR J. GRIGGS, Clerk.
By E. M. EDWARDS, D. C.
MOTIONS ON VERDICT.
Mr. Parrish: If Your Honor please, the defendant Royall
Speedway, Inc. moves the Court to set aside the verdict of the
jury as contrary to the law and evidence, without evidence
to support it, and misdirection of the jury and other errors
committed in the course of the trial to which exceptions were
taken and prior to the trial in connection with preliminary
motions and hearings to which exceptions were duly taken.
Mr. May: If Your Honor please, I should like the clerk to
show that the same motions were made on behalf of Atlantic
Rural Exposition, Inc., with the exception that we move for
final judgment or, in the alternative, for a new trial.
(The Court overruled both motions and exceptions were
noted.)
page 67

~

Virginia :

In th~ Circuit Court of the City of Richmond, the 26th day
of May, 1952~

•

•

•

•

•

30

Supreme Court of A.ppeals of Virginia
JUDG1vIENT ORDER.

r

.

This day came again the plaintiff and defendants, by counsel, and the jury appeared in court in accordance with their
adjournment on Friday last, and the Court having fully heard
the arguments upon the motions of the defendants to strike
the evidence of the plaintiff, doth sustain the said motions as
to the defendants, J. C. Dymacek, W. C. Luck and Edgar F.
Crouse, and doth overrule the motions as to the defendants,
Royall Speedway, Incorporated, and Atlantic Rural Exposition, Incorporated; to which action of the Court the def endants, Royall Speedway, Incorporated, and Atlantic Rural Exp,Qsition Incorporated, by counsel, excepted.
1\.nd the jury having heard the arguments of counsel, were
sent out of court to consult of a verdict, and after some time
returned into court with a verdict in the words and :figurns following, to-wit: "We, the Jury, on tl1e issues joined, find for
the plaintiff against the defendants, Atlantic Rural Exposition, Inc. and Royall Speedway, Inc., and assess his damages
at $15,000.00, and we find in favor of the defendants, J. C.
Dymacek, W. C. Luck and Edgar F. Crouse.''
Thereupon the defendant, Royall Speedway, Incorporated,
by counsel, moved the Court to set aside the said verdict of
the jury as contrary to the law and the evidence, and for other
reasons set forth in ·writing, and now made a part of the
record; and the said defendant, Atlantic Rural Expage 68 ~ position, Incorporated, by counsel, also moved the
Court to set aside the verdict of the jury and enter
final judgment in its favor, or, in the alternative, award it a
new trial because it is contrary to the law and the evidence,
and without evidence to support it, and for other reasons assigned during the progress of tlw case before and at the trial
thereof; both of which motions the Court overruled; and to
which action of the Comt the said defendants excepted.
Therefore it is considered by tlrn Court that the plaintiff
recover against the defendants, Royall Speedway, Incorporated, and Atlantic Rural Exposition, Incorporated, the sum
of Fifteen Thousand Dollars, with interest thereon to be computed after the rate of six per centum per annum from the
26th day of May, 1952, until paid, and his costs by him about
his snit in this behalf expended.
It is further considered by tl1e Court that.the plaintiff take
nothing by his motion against tl1e defendants, J. C. Dymacek,
1lv. C. Luck and Edgar F. Crouse, but that the said defendants
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go thereof without day and recover ag·ainst the plaintiff their
costs by them about their defense in this behalf_ expended.
Memorandum: Upon the trial of this case the defendants,
Royall Speedway, Incorporated, and Atlantic Rural Exposition, Incorporated, by counsel, excepted to sundry opinions
of the Court given against them and on their motion, leave is
hereby given them to :file bills of exceptions or certificates of
exception herein at any time within sixty days from this date
as prescribed bv law.
Upon the further motion of the said defendants, by counsel, it is ordered that the judgment this clay rendered in this ___ _

page 69 ~ {~fi:!\!rr~1T::1d::h:!::Jt!}:~~rri tf
Court of Appeals of Virginia, if such petition is actually filed
within the time specified herein, in order to enable the said

Flf;"""~"~\

defendants to apply for a writ of error and sitpersedeas, upon
condition that the said defendants, or some one for them, within thirty days from this date, enter into bond before the Clerk
of this Court in the penaltv of Seventeen Thousand, Five
Hundred Dollars, with surety to be approved by said clerk, ·
and with all the conditions of a sitpersedeas bond as prescribed by Section 8-477 of the Code of Virginia .

•

•
page 74
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Received & Filed Jul. 18, 1952.
Teste:
WILBUR l. GRIGGS, Clerk

By E. G. KIDD, D. C.
NOTICE OF APPEAL.
Notice is hereby given that the defendant, Atlantic Rural
Exposition, Inc., above named, hereby appeals to the Supreme
Court of Appeals of Virginia from the :final judgment in favor
of the plaintiff, Thomas Henry Fagan, also above named, entered in this action on the 26th day of May, 1952, against it
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and the defendant, Royall Speedway, Inc., also above named,
and in favor of the defendants, James· C. Dymacek, Walter C.
Luck and Edgar F. Crouse, also above named.
Dated this 17th day of July, 1952.
JOHN G. MAY, JR
Attorney for Atlantic Rural
Exposition, Inc.
1233 Mutual Building,
Richmond 19, Virginia.
ASSIGNMENTS OF ERROR.
i

I

I

(1) The Court erred in overruling this defendant's motion
to strike the plaintiff's evidence at the end of his
page 15 ~ case.
.
(2) The Court erred in overruling this defendant's motion to strike the plaintiff's evidence at the end of the
entire case.
(3) The Court erred in overruling this defendant's motion
to set aside the verdict of the jury as contrary to the law and
the evidence and without the evidence to support it.
(4) The Court erred in sustaining the motion of the defendants, Crouse, Luck and Dymacek, to strike the plaintiff's
evidence as regards thos·e defendants as insufficient to support a verdict against them and at the same time refusing to
strike the plaintiff's evidence with reference to this defendant.
( 5) The Court erred in giving any instructions for the
plaintiff.
(6) The Court erred in giving Instruction No. 1 for the
plaintiff.
(7) The Court erred in giving Instruction No. 2-A for the
plaintiff.
(8) The Court erred in giving Instruction No. 2-B for the
plaintiff.
.
(9) The Court erred in refusing to give Instruction No. 15
for this defendant.
(10) The Court err.ed in refusing to give Instruction No.
17 for this defendant.
(11) The Court erred in refusing to give Instruction No.
18 for this defendant.
(12) The Court erred in refusing to give Instruction No.
19 for this defendant.
(13) The Court erred in refusing to give Instruction No.
20 for this defendant.
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(14) The Court erred in refusing to give Instruction No.
26 for this defendant.
page 76 } (15) The Court erred in instructing the jury
verbally that this defendant should be held liable
if the defendant, Royall Speedway, Inc., was found liable.
(16) The Court erred in admitting· evidence as to the condition of the track.
Dated this 17th day of July, 1952.
JOHN G. MAY, JR.
Attorney for Atlantic Rural
Exposition, Inc.,
1233 Mutual Building,
Richmond 19, Virginia .
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Received & Filed Jul. 18, 1952.
Teste:
WILBUR J. GRIGGS, Clerk
By E. G. KIDD, D. C.
NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR.
Notice is hereby given of appeal to the Supreme Court of
· Appeals of Virginia by deff.'ndant Royall Speedway, Inc .., .from
the final judgment in favor of the plaintiff, Thomas Henry
Fagan, entered in this action on the 26th day of May, 1952
against Royall Speedway, Inc. and Atlantic Rural Exposition,
Inc., and in favor of the defendants James C. Dymacek,
·walter C. Luck and Edgar F. Crouse.
The said defendant makes the following assignments of
error:
1. The Court erred in overruling the said defendant's motion to strike the plaintiff's evidence at the conclusion thereof.
2. The Court erred in overruling said defendant's motionto strike the plaintiff's evidence at the conclusion of all of the
evidence in the case.
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3. The Court erred in overruling tlrn said defendant's motion to set aside the verdict of the jury as contrary to the law
and the evidence and without evidence to support it.
4. The Court erred in sustaining the motion to strike plaintiff's evidence as to the defendants James C.
pag·e 78 ~ Dymacek, Walter C. Luck and Edgar F. Crouse,
and in granting Instruction No. A relative thereto.
5. The Court erred in granting Instruction No. 1 for the
plaintiff.
6. The Court erred in granting Instruction No. 2 for the
plaintiff.
The Court erred in granting Instruction No. 2-A for the
laintiff.
8. The Court erred in granting Instruction No. 2-B for the
plaintiff.
9. T:llie Court erred in instructing the jury verbally that if
they found for the plaintiff they should find against both defendants in this case.
10. The Court erred in refusing to grant said defendant's
Instruction No. 8.
11. The Court erred in refusing to grant said defendant's
Instruction No. il.
12. The Court erred in refusing to grant said defendant's
Instruction No. 12.
13. The Court erred in refusing to grant said defendant's
Instruction No. 13.
14. The Court erred in refusing to grant said defendant's
Instruction No. 17-a.
15. The Court erred in admitting evidence of the offer to
show the negligent condition of the track.

. z.

(:
,
'

R. R. P ARRRISH
Attorney for Royall Speedway, Inc.
1208 Mutual Building
Richmond 19, Virginia .

•
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COPY
Pl. Ex. #1.

H.F. S.
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THIS AGREEMENT, made this 8th day of August, 1950,
by and between ATLANTIC RURAL EXPOSITION, INCORPORATED, a Virginia Corporation, party of the first
part; and ROYALL SPEEDWAY, INCORPORATED, a
Virginia Corporation, party of the second part:
WITNESSETH: That for and in consideration of the sum
of One Dollar ($1.00) cash in hand paid, the receipt of which
is hereby acknowledged, the party of the :first part doth lease
unto the said party of the second part the following· property,
to-wit:

gr~~;a!r!~kthf;r:~:,~t;\:li!:tn~~~e:h!1tu~!~~'lfu!.!~::~/i/,';::-.'

position, Incorporated, located at Laburnum A-venul and
Richmond-Henrico Turnpike, in the County of Henrico, Virginia, as may be necessary for the staging of stock car and
other types of automobile races for Labor Day, September 4,
1950, and Fair dates of Saturday, September 30, 1950, for
stock car races, and Saturday, October 7, 1950, for midget
automobile races, and such other races that can be staged between August 10, 1950, and November 1, 1950, which dates
shall be mutually agreed upon between the party of the :first
part and the party of the second part.
The party of the second part hereby agrees to pay the party
of the first part Twelve & one-half per cent (12%%) of the
gToss receipts of all tickets, including general admission and
grandstand, ancl service charge on passes (if the type of pass
is used on which a service fee is charg·ed) after deduction of
Federal Amusement Tax. Settlement is to be made by the
party of the second part to the party of the first part immediately upon the close of the sale of tickets on each date races
are held.
The party of the second part agTees to be responsible for
and to pay promptly the Federal Amusement Tax on all
tickets, except the two races held at the Atlantic Rural Exposition of 1950.
Tl1e party of the second part agrees to repair all damages
to the property that may result from use by the party of the
second part of tbe leased premises.
page 88 ~ Said party of the second part is to pay any and
all additional licenses and taxes which may be
chnrged in addition to F'ecleral Amusement Tax.
The party of the second part further covenants and agrees
that it will furnish police protection both inside and outside
the leased property during the period of this lease, except in

'
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the case of the two Fair dates, September 30, 1950, and October 7th, 1950, when such protection is furnished by the party
of the first part ..
The party of the :first part agrees to put the track in normal
condition, and the party of the second part agrees to provide
and apply Calcium Chloride, or other preparation, for rendering the track safe and free of dust. and to. be responsible for
and bear the expenses therefor, and also to bear the expenses
of gatemen, ticket sellers, guards, policemen, watchmen, and
all other employees as may be necessary to the proper operation of these events .
. --= . The party of the :first part retains unto itself the exclusive
concession privilege for the sale of cold drinks, ice cream,
sandwiches, bot dogs, hamburgers, beer, and all other necessary like concessions with the exception of the racing programsJor these events, and the party of the second part has
no rights whatsoever in said concessions.
·
It is further agreed between the parties of both parts that
the party of the second part will operate, supervise and collect for automobile parking· and that the party of the second
pai·_t will retain the entire receipts from this source for itself,
with the exception of the two dates September 30, 1950, and
October 7, 1950, at which events the Atlantic Rural Exposition, Incorporated, will handle the parking and the party of
the second part bas no participation whatever in the funds
derived from parking· at these two events.
The party of the second part agrees that the party of the
first part shall have the right to have two of its representativ~s check all necessary records of ticket sales.
page 89 ~ With reference to the two Fair dates, Satnrc1ay,
September 30, 1950, and Saturday, October 7, 1950,
the party of the :first part will provide the tickets, ticket
sellers, ticket takers and guards for these two racing events.
The party of the second part will participate only in the receipts at the grandstand, bleachers, paddock and inclosure of
the race track and will not participate in receipts at the General Admission Gates of the Fair Grounds, or in the parking
of automobiles.
It _is further and distinctly agreed that the party of the first
part shall not be financially or in any other way responsible
in staging of these events, but it is the sole responsibility of
the party of the second part.
It is further agreed that except for the two Fair dates all
passes shall be under the control of the party of the second
part.
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IN WITNESS WHEREOF, the said Atlantic Rural Exposition, Incorporated, has caused this agreement to be signed
by J. A. Mitchell, its General Manager, and its corporate seal
to be hereunto affixed and attested by Josephine M. Shepperson, its Secretary, and the said Royall Speedways, Incorporated, by N. W. Royall, its President, or Bill Rose, Secretary
& Treasurer, having hereunto set its hand and affixed the. corporation seal all as of the day, month, and year first above
written:
ATLANTIC RURAL EXPOSITION,
INCORPORATED,
By (s) J. A. MITCHELL
General Manager.
ROYALL SPEEDWAYS, INCOPORATED,
By (s) N. W. ROYALL
President.
Attest:
(s) JOSEPHINE :M:. SHEPPERSON
Secretary.
page 2 ~

l\fay 2, 1952.

Three o'clock p. _m.
In the chambers of Honorable Harold F. Snead, City Hall,
·Richmond, Va.
Mr. May: May it. please the Court, this case is here on a.napplication for particulars. We are asking for right many, but as
the pattern is general I hope, sir, that you will permit me to
cover the entire situation ·in view of that without taking them up
one at a time; even though we might come back to that situation .
. The suit is now set for trial on the 20th of May. .And our.
friends in their suit papers have sued, I believe, ·for $50,000.00
in damages. That amount is not so material I don't think. Is
that the amount of this suit?
Mr. Clark: Apparently you have looked through the Motion
for Judgment with a great deal of ca.re from the looks of thjs
motion you are about to make. Yes, it is for $50,000.00.
page 3 ~ Mr. May: Judge, our friends now ha.ve given us a,
lesson in their rather Jong pleading in the law, but, sir,
we have the legal assurance we are charged with knowing the law

3s
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anyhow. That might be a generous one, but the law should
deal generously with its own people. This case involves, sir, a
. tire flying off of an automobile at the races out here at the Fairgrounds, killing Mr. LHtle and injuring the present plaintiff
rather severely. I don't think any.one would question that at
oU. The general scheme that we have here, sir, a.re things like
this. We are charged with the failure to inspect the premises,
although the premises include a great number of objects. They
. include also a great expanse of land. We are charged with such
things as control, failure to inspect, a11 set out genera11y, legal
GQnclusions without any facts whatever to imply those grounds
of negligence. What we are asking generally is that they spell
t to us by way of facts what they are complaining about.
at is specific and factual, rather than legal. That is the genal trend that goes through all of the particulars that we have
ked for, which number some thirteen of them. I am going
.
·, to leave a little memorandum with you if you wish
_ page 4} it, but I don't think that some fundamental principles
will be very greatly denied anyway.

n

i

"General discussion of when particulars should be required
are contained in 3 Michie's Jurisprudence 174; Burks 4 Ed. 346,
450, and Rule 3:18 of our rules of proceeding. Under the older
practice, a demurrer would lie when insufficient facts were stated
but this rule has been relaxed and in such a situation the proper
procedure is to ask for particulars .. See the Burks citation just
0.,bove at page 346. The point we desire to stress is that it is
not sufficient for counsel to rely upon legal conclusions such as
negligence, failure to inspect or failure to maintain proper con~rol generally. When a party desires it, he is entitled to the facts
which imply the breach of the legal duty owed. In effect, the
la.w now, when particulars are required, is substantially the same
as under the old practice when the demurrer was used.
"In Wood v. Amer. Nat. Bank, 100 Va. 306, at 311, it is said:
'In discussing the subject as to the degree of certainty required
in alleging the facts in the declaration, Chitty observes:
p0,ge 5 ~ "The principal rule, as to the mode of stating the facts,
is, that they must be set forth with certainty, by which
term is signified, a clear and distinct statement of the facts which
constitute the cause of action * * * so that they may be
understood by the party who is to answer them, by the jury who
are to ascertain the truth of the allegations, and by the court
which is to give judgment." 1 Chit. Pl. (9th Am. ed.), pp. 232,
233, 254.' (Italics supplied by the text.)
"A typical illustration of our position is illustrated by the

----
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case of Lipscomb v. O'Brien, 181 Va. 471. There the p]aintiff
had alleged the defendant's fai1ure to keep a proper lookout and
was permitted under this a1legation and over tre objection of the
defendant to show that the latter had gone to sleep at the wheel.
The defendant contended that the a1legation and proof did not
correspond. The plaintiff had sought no particulars. The
Court said (471):
·
·
'(1, 2). It is quite true _that the allegations and the proof
must correspond; however, in Virginia the old technical rules of
common law pleading have been substantially relaxed
page 6 } and now a general allegation of neg]igence is ordinariJ.y---.,
sufficient. If the defendant desires more particul~fy,
.-:.

:;::n:;::~~~~~bri!eb!~e~! ~:u~c:~i a1i::J:ia\f!~ <\
The effect of this holding, sir, was that if the Court bad required particulars to be stated that the pleadings would have
bad to say not legally that you failed to keep a looko\JJ; but
factually you went to sleep. And that is the same princii.>Je for
which we are contending throughout our application here.
"Coming to our immediate request for particulars, certainly
all of the memoranda. or information is to the effect that there
was no agency between this defendant and any of the others or
that be was enp:aged in a joint enterprise with them. We seek
no evidence but we do request the Court to require the plaintiff
to state the facts upon which such a relation may be implied.
Such is sought by the particulars requested in paragraphs 1, 2
and 3 of the motion.
"The allegations of negligence begin with Paragraph 8
page 7} of the motion for judgment. We have asked by Paragraph 4 of the motion that the plaintiff state the facts
which imply the legal conclusion of negligence on the part of the
defendant.
"The same processes of reasoning ma.y be applied to all of the
remaining requests for particulars. We respectfully submit that
the Court require the plaintiff to file a bill of particulars which
will give this defendant some idea of the factual case upon which
the plaintiff relies .
."Such is the only way we know of that Rule 3 :18 (d) can be
complied with. This provides:
'(d) Every pleading shall state the facts on which the party
relies in numbered paragraphs, and it shall_ be sufficient if it
clearly informs the opposite party of the true nature of the claim
or defense. An allegation of negligence or contributory negli-
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gence is sufficient without specifying the particulars of the
negligence. On motion made promptly, a bill of particulars
may be ordered to amplify any pleading that does not, in the
opinion of t~e court, comply with this rule~ A bill of particulars
that fails to inform the opposite party fairly of the true
page 8 ~ nature of the claim or defense may, on motion made
promptly, be stricken and an amended bill of particulars ordered. If the amended bill of particulars fails to in.form
the opposite party fairly of the true nature of the claim or defense, the pleading not so amplified and the bills of particulars
may be stricken.
~=~--,,._ 'Every ord_er requi!ing ~ bi!I ?r amended bill· of particulars
/
·shttll fix the time w1thm which 1t is to be filed.'

f

I

Respectfully submitted,

r

ATLANTIC RURAL EXPOSITION, INC."'
With that summary of what we contend the Ia.w is, Judge, I
think that we can turn to the allegations that we have, and I may
may say that I am not complaining about everything. My first
·
objection is to Paragraph 3.
Mr. Parrish: You mean Paragraph 3' in Fagan?
-Mr. May: Yes, sir. Paragraph 3 sets ·out the agency generally of two of the defendants. Then, sir, we come to Paragraph 5, where there is a catch-all clause charging that each of
these parties is the principal and master in effect of the
page 9 ~ other. That is the legal situation that we have been
charged with, and. so as far as we know the contracts
have been subject to inspection by our friends and they still are)if they want to look at them; that there is no agency certainly as
between the first two of the defendants and any of the others
whatever.
Then, sir., in. the next paragraph, Paragraph 5, it is put another way and they charge in the same paragraph they then go
on to say we were all engaged in a joint enterprise together.
We say, sir, so far as we know we have not been on any joint
enterprise with anyone, and we want to know the facts on which
a situation of that kind is predicated.
Now if you go on down, and I may say; sir,. we are not complaining about 6 and 7. Now we come to Paragraph 8, which
tells us about our negligence, that during said racing exhibition
and because of the negligence .of the defendant the right front
wheel of the automobile came off. That, sir, is in the very
terms of our rule. He charges negligence there and that is all
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he does say, be doesn't go into any particularity with reference
to that at all.
Now, sir, you get to the law which might be conpage 10 ~ sidered another catch-a]] where they as it were break
down the charges of neg1igence. Take that down to
the first semi-colon. We wish to know there, sir, wherein this
defendant or any of its a.Ileged agents negligently failed to keep
and maintain proper control and inspection over the races and
vehicles participating tberein as alleged in Paragraph 9. What
is it we have not properly failed to inspect? That is what we
want to know. What is it we have not maintained under proper
control? If that be the effect, too, of the allegation we have,
sir, any number of things there. We have a grandstand, we have
vehicles involved, we have this barrier, a.Iso have these fe,nJ,t~
up. And if any of them are defective how are they defea'tive;~r
We want to know the facts so that we can properly prepare the
defense in a factual manner.
Cnning down to the next semi-colon, that they failed to provide
a sa.fe place from which the plaintiff could watch the races.
Wherein was this unsafe if it was, that is what we would like to
know, sir. "That they failed to furnish the spectators includ. ing the plaintiff with adequate and practical safety devices."
We want to know the particulars as to all of that, Judge, and
it will not serve any purpose for me to take that up
page 11 ~ from there on in because precisely the same pattern
.
goes throughout and the same theory goes through
them all. At ]east I don't think it would serve any purpose to
do that at this time. So with that, sir, we temporarily will rest.
Mr. Parrish: We might say, Your Honor, that we join in this
motion, as counsel for the defendant Royall Speedway, Incorporated. If the motion is granted it will furnish this defendant
the particulars to the same extent as if we had formally filed the
same written mo6on as the defendant Atlantic Rural Exposition, Incorporated, which seems to be an unnecessary procedure
to us. And for that reason we ha.ve not actually filed the written
motion, but for those reasons we do join in the request for this
motion because if granted it will supply us with the desired information for that defendant.
Mr. Clark: If Your Honor please, counsel for the plaintiff
Fagan in the case which is set first of the Little and Fagan cases
I would like to make a reply to the argument of counsel for
both defendants, as I understand that both defendants
page 12 ~ are making the same argument through Mr. May,
that is, the Royal Speedway a.nd the Atlantic Rural
Exposition.
If Your Honor please, I would like to call the Court's attention to the fact that on May 9, 1951, plaintiff's counsel wrote

'</,:!,'::\%,mr:m::~.
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to Mr. Wilbur J. Griggs, Clerk of this Court, and at that time
forwarded to him the copies of the Motion for Judgment for
docketing. I would assume that the record will show that this
case was docketed within at least two days thereafter, which
wou]d mean, sir, that this case has been in the breast of the Court
now, with copies in the hands of the defendants' counsel for almost one year. It is a year minus four or five days. I call your
attention further, Your Honor, to the fact that this case was set
for trial on March 11, 1952, and I think Your Honor will recall
.that very shortly before that time, possibly three days before
that time, this case was continued on motion of Mr. May as
counsel for one of the defendants now moving for the Bill of Par~lculars. Up to that time when counsel made that motion
/
there was never any request for a Bill of Particulars. And I
might add, sir, that at the same time that this case was
page 13 ~ set for tria] on March 11, 1952, this same counsel a p/
, peared in Court over in South Richmond, so that he
was not incapacitated by virtue of illness to the extent he could
not make. his pleadings. Certainly I do not think his illness
would have predated the date that this case was first set for trial
to the point where he could not have filed a Bill of Particulars.
Further, if Your Honor is interested in the fact that Mr. May
bas argued that the Bill of Particulars, or a motion for a Bill of
Particulars, is somewhat analogous to a demurrer, it is my understanding, sir, that a demurrer cannot be made aft~r grounds of
defense have been filed, the grounds of defense being a general
appearance. I think the record will very clearly show that all
defendants in this case a long, long time ago filed their Grounds
of Defense without indicating any dissatisfaction before doing
so with the particulars of the claim set forth in the Motion for
Judgment.
Now Mr. May, if Your Honor please, has pointed out to you,
sir, Rule 3 :11 of the Supreme Court of Appeals, and he read
Your llonor a part of that rule. And I would like to skip down
to approximately the middle of Paragraph D, where
page 14 ~ it says "on motion made promptly a bill of particulars
may be ordered to amplify any pleading which does
not in the opinion of the court comply with this Rule.'' My position is simply this. One year and one continuance later,
gping up to a ti.Jn,e which is within three or four weeks of the date
of the trial, is far from timely and far from prompt. That is
pa,rticularly true when it appears that some time ago before this
case came up for trial counsel for the defendants were certainly
satisfied with the particulars set forth and had no objections then
to answering them.
Now, if "Your Honor please, I might say this further, sir, that
this Motion for Judgment was prepared with a, great deal of care
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and a great deal of trouble. And I think that the Motion for
Judgment sets out in every particular everything that cou]d
reasonably be asked for short of pleading evidence. It is just
what the plaintiff re1ies on. First, sir, I wou]d like to point out
that the motion for a Bill of Particulars requests particulars on
matters which concern solely the relationship between the defendants, which we would have no binding or legal knowledge of
until after such facts came out in the trial of thfa case.
page 15 } Now it is true that I have at one time hod a limited
access to the contract that existed between Royal
Speedway and between the Atlantic Rural Exposition. I have
never had access to any agreement between the Royal Speedway,

fili?Jfi£i:1]!~lf~~ffi!€§:J;itrff:L~~l,,;;;:\
as to facts from a contract which is not in its possession and which
is not in evidence, and of which the plaintiff himself could have no
assured knowledge from the standpoint of having had it and
known about it all along.
Mr. Moncure: Judge, I just want to add at this stage that I
join in everything that lVIr. Clark has said. The only difference
between our two cases is, sir, that I was about June 6, 1951, in
filing mine. It was answered promptly by all defendants and
we were at issue. My case was then actually set for trial I believe on the 21st of May. I was with Mr. Clark in his case set
back in March, and we had summonsed our witnesses
page 16 } when this continuance ca.me about. No demand at
that time had been made for any Bill of Particulars.
My Motion for Judgment is in all respects identical paragraph by para.graph with his. And I personally, so far as my
plaintiff is concerned have never had any opportunity to have
exhibited to me any of these contracts. I had planned when
these people were here to put them on as adverse witnesses and
made a blanket allegation that there was an agency between the
parties hoping I would prove it from that. Now if I should
be by any rule of the Court required to give particulars in :many
instances here I would certainly have to ask leave of the Court
to file a Bill of Particulars myself and make these gentlemen
file all of these various contracts before I could possibly give any
information as to what is contained in them. But I think Mr.
Clark is absolutely correct and that under our rules this motion
does come too late.
If Your Honor will look at the allegations, with the possible
exception of the one dealing with the agency, which is the one
numbered 3 on Page 2, that does make the blanket allegation of

'
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agency. The reason for that is as just stated, we
page 17 } do not have his contracts. And I have never heart!
you had to go past in any pleading an allegation that
one man was responsible for the acts of another. Then the
burden is on me when I get to Court as to the proof of that.
I do not have to say it is because he pays him a salary, I don't
say it is because he ha.s this control or that control over him, it is
covered by the contract. But certainly as to all the others,
there is a specific and definite allegation of negligence in Parairaph 8 as to specific and spelled out acts, that he did not keep
proper control and inspection, that he did not provide a safe
Jlace from which the man could watch the races.
/"". - · J\1y friends tell us that they covered many acres of ground,
l
but he was watching the race in a seat provided for him by them.
f
We are only in one square place big enough for him to sit down in.
/
That he did not keep up proper safety devices and fences, that
'
be failed to inspect the premises and keep them in a safe condition. Now negligence is the failure to exercise that degree of
care that a reasonably prudent person would exercise under the
same or similar circumstances. To keep the premises safe,.
that is the allegation that he negligently failed to
page 18 } exercise proper care for this man. I think that is a
sufficient allegation, sir.
Then we say that he failed to exercise reasonable care. Do we
have to say why, other- than to say that he did not exercise ordicary care, that he didn't exercise the ordinary care that a reasonably prudent person would exercise under the same or similar
circumstances'? They are the things that are mentioned, and I
spell them out here in detail. And now they are the things that
they want us to enlarge upon. I think they are sufficiently covered in the Notice of Motion for Judgment.
I am here today, Judge, I just this morning received a similar
order to answer these interrogatories, returnable Monday. But
I knew about the other from Mr. Clark, but I didn't know whether
I was going to be brought into it until this morning.
Mr. Clark: I do not think it would hurt the record to show we
are going to try these cases together.
Mr. Moncure: Yes, sir.
page 19 } Mr. May: I understood that, but I wanted to perfect the record as to each of you, I think that should
·be done. I understood that you all expected to collaborate on
them.
The Court: The cases are set for different dates.
Mr. Moncure: Yes, sir. Mr. Clark has associated me with
him in his case and I likewise have associated him with me in
my case. And I would like for this matter now before the Court
to cover Mr. May's motion for similar interrogatories in my case,
although it may not have as yet matured.
1
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Mr. May: I do not.believe Mr. Clark would have you believ~
that I was taking any liberties with the Court or counsel back in
my recent siege of th flu. I may say that I did not get to ask
for a continuance until I bad actually come back to my office
and I was working part of the time. .And the doctor had instructed me not toThe Court: Yes, I understood the doctor had told
page 20 } you not to participate in a trial of a case.
Mr. Clark: We are not objecting to that. I am saying that be was in good enough condition to have made a motion
for a Bill of Particulars at that time or any time prior to that with
the exception of the week he was bedridden.
Mr. May: In thinking back over it, the strenuous effort tli~t -- - ·.\

~~k~ ':t~:~~~e:i:ai~ lo!!'1:Y:~~:n;;v:h~nfot~1~\Pe°.ffl'."*0iiW'ihl~f,
1

On this. question of promptness, you know as well as I do that
we usually plead, the custom here is I think general. Folks
· start out pleading generally, then the other side answers generally~
Then, too, many cases are settled, some never get to trial at all.
And :very few people I submit to you as a matter of practice·, ask
or particulars any more than a month before the trial. We
a.sked for the first particulars in here. The paper was sent to
Mr. Cfark arpcximately a month before a date was set for
trial.
page 21 } 'Il:e Court: Ai:ril 14th the motion was filed, wasn't
it?
Mr. Clark: No, sir.
Mr. May: April 14th and May 20th, so it is a month and a
week I believe.
The Court: April 24th I believe, yes, that's right.
Mr. May: That is twenty-six or twenty-seven days, anyway.
I do not think it is generally true to ask for those before then.
And it is not up to me to tell the nature of this, but I was told~
not by counsel but by someone with whom they had been in
touch and who may be interested in the case, of one feature of
the evidence which they expected to develop. And I do not
think that the Bill as drawn, if Your Honor please, is sufficient
to permit evidence of that charge to be in. But knowing the
looseness of our pleading, and I say that not disrespectfully of
course, the freedom with which amendments are allowed, that
since this was continued from the last time I have felt
page 22 ~ by virtue of that information which I received that our
friends should spell out the factual questions of negligence so that we would be in a position to answer them.
Now our friend says that he cannot get certain information
any other way. We have our discovery practice, we have our
statute by which any information can be had, you can call up

1
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anctl:er party and ask them, ·you can ask them, ""What a.bout
t.he fa.cts of this situation?" And he has to give them to you.
eo wten our friends sa.y they cannot find out what to plead until
a.fter the evidence is taken, I think that is a rather generous statement in their own behalf, sir. I submit they can find out, if
there is anything we have got that they want we will give it to
them, we will show it to them. We certainly ha.ve nothing to
consciously hide in this ca.se anyhow. The memorandum or
contract, it is there for the very asking of it, sir, and that is the
situation generally. We say, sir, factually they have not told us
a.nything, legally they have told us a whole lot, but we were
charged with that knowledge anyhow.
. Mr. Clark: If I might ask Mr. May this question,
ge_ 23 ~ what specificalJy he is worr!ed about.,. that we may not
·
have covered m our pleadmgs, possibly we would be
(:
d to. answer a Bill of Particulars on that.
Mr. Ma.y: I do not think it is necessary for me to supply you
with additional charges if you might be in mind t.o make them.
Mr. Clark: Well, you seem to feel like it is up to us to ask for
Bills of Discovery whether we care to or not, when I understand
the purpose of discovery is for the use of tr.e pa.rties themselves.
Mr. Moncure: As far as the Bi11 of Discovery or the taking of
·interrogatories of the defendants is concerned, it certainly never
became necessary so to do until these interrogatories were filed
calling upon us to disclose information solely in their possession.
I stood ready to take my chances when I came into Court, and
by proper subpoenas to have those things in Court to prove them
in the trial. Here I am asked to allege them in a Bill of Particulars when I don't know what they are. And if the
page 24 ~ Court saw fit to require us to answer these I would
certainly have to file some interrogatories on a discovery
basis to get the answers to the very questions that they are
asking for.
Mr. Clark: They are the ones, Judge, that know exactly what
they are asking.
Mr. May: Suppose we say you are right about that. What do
you have of a general charge of negligence contained in Paragraph 8 of the Motion for Judgment, "that during the racing
exhibition and because of negligence of the defendants the right
front wheel broke"? That's what we want to know, we want to
know about that.
Mr. Moncure: Because the Fairgrounds had a rough and uneven track, and because the other defendant who is a joint enterpriser and agent in there permhted that track to remain rough.
And because all of the defendants, even though their automobile
might be sufficiently strong for a good track, they should not have
run it on a rough track like that. Is that what you want to
know now?
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page 25 }

Mr. May: You have nothing in the papers giving
that factual situation. '\Vb.at I am asking for are the
facts with reference to all of those general propositions that yo~
set forth that we have violated or general allegations that we
have violated.
Mr. Parrish: I take it that allegations of negligence is directed
against the Fairgrounds, the Atlantic Rural Exposition. But
since it is alleged that all of the defendants were joint enterprisers, or were agents of each other, if that allegation is well
founded it is also directed to me. And there is nothing at all
in either of the Motions for Judgment that I can read that would
cover a.ny such allegation of a rough and uneven track, excepting

~r:h:dd~~!J~:t~~c~g
c~!:,ti~~th~~~id~e bto~~e ~:~:~~>
cover it. But that is one of the reasons that I think it .sl~fly: ·

shows where we are entitled to a Bill of Particulars. Just what
were these specific acts of negligence relied upon? Not' acts of
negligence as loosely or generally alleged, but what
page 26 } acts of negligence in particular were the defendants or
any of them guilty of. If we had gone to trial O!l this
we would have been taken completely by surprise if there had been
any allegation of rough track so far as the allegations in this
Motion for JudJ!ment are concerned.
Mr. May: That was picked up for the first time when one of
the co-defendants made such allegation. It has never been set
forth in the Notice of Motion for Judgment.
Mr. Clark: That co-defendant who alleged the rough track in
there filed his Grounds of Defense within 21 days, or he may
have had some short extension, but it was certainly within a
mont~ or six- weeks after my motion was filed, which was a year
ago, sir.
Mr. May: Well, you certainly can't rely on his pleadings.
Mr. Clark: That ma.y be true, but our general allegations of
negligence as Mr. Parrish has pointed out are sufpage 27 } ficient unless a timely request for a Bill of Particulars
is made, and the Rules say "promptly" made.
Now, Judge, it is our position that after they filed their own
Grounds of Defense and after they waited for a year and until
right close to the trial date, particularly in view of the fact that
they are now asking in effect that we file interrogatories to find
out the answers to something that only they know about, that
makes it mighty late, sir. Now I will say this, if Your Honor
please, and I think that Mr. Moncure probably will agree with
me. If they want us to file a Bill of Particulars in here saying
that we are relying on a rough track, too, I will be glad to do that,
sir. But other than that, sir, I think this thing is perfectly clear•
.Mr. Moncure: I am entirely in agreement with that. We

>:~·\,):•%
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will :fill in up here on Paragraph '3, page 2, that they are worrying aboutMr. Ma.y: In view of the situation, JudgeMr. Moncure: Please let me finish. I should have
pa.ge 28 ~ said Para.graph 8 on page 3, where the allegation is
negligence of the defendants. I would be perfectly
willing to file a sta.tement of the negligence which is relied upon
which is just in substance what I just said, as to these two defendants.
Mr. Clark: But as to the roughness of the track this Number 9 sets forth everything else.
Mr. Moncure: Yes, sir, it does, but this negligence will spell
/98.t:~h anything which is not covered. T<? show you the fence
l
was bad; the track was bad, the automobileMr..May: AIi right, what was wrong with them, what was
· wrong with the track?
/
Mr...Moncure: It was rough and not even.
Mr. May: AU right, so much for the track. What about the
fence, what is bad about the fence?
pa.ge 29 ~ Mr. Moncure: It isn't of such a type and class of
fence as a reasonably prudent person under the circumstances would have provided for the protection of the persons
sitting in the grand~tand.
Mr. May: You are getting the legal situation mixed up with
the factual. You have to allege facts is what the Rule does provide. There has developed here already one situation in our
discussion where Mr. Parrish and I feel that what they say in the
factual situation is somewhat doubtful as could be shown at all,
we think the same thing is likely to· develop with reference to
every feature we have asked for particulars on. And we would
like to have them now so that if we are caught by surprise we will
not. have to ask the Court to continue the case.
The Court: How do you get around that word "promptly,"
Mr. May? This case has been on the docket about a year.
What is your interpretation of the word "promptly"?
Mr. May: I think, sir, that it is usually in relation
page 30 } to and according to the way it is practiced in a community. Certainly when there is sufficient time
which could be applied to it without throwing our friends in.to
any great dislocation as it were, I think, sir, that when we asked
for it approximately a month in advance of the trial that we are
asking for it promptly.
Mr. Clark: Why didn't you ask for it a month before it was
previously set for trial?
.
Mr. May: I told you that I learned things later that you
thought you could prove which I don't believe you can prove
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under your papers. Mr. Parrish says that this thing that you
have just told him is new t.o him from you all's viewpoint.
Mr. Parrish: One thing here which occurs to me, I agree with
what Mr. May has said about the word "promptly." I think
the Ru]e should be interpreted in the light of the practice prevailing among the la.wyers in courts. And I don't believe it
is the practice, certainly not the uniform practice, . to request
a Bill of Particulars before filing Grounds of Defense.
pag:e 31 ~ I have known of many cases in which it is done afterwards. But the thin~ that is not clear to me is this.
I don't see how the plaintiff's position, either of them, could in
any sense be affected by supplying particulars at this time.
They are arguing as if they are going to be deprived of a right. ·· -

.
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of t~e plaintiffs could pcssibly be prejudiced in any way by supplying that information. I think it would be for the enlightenment of the Court and for a more orderly presentation and trial
of the case before the Court rather than being to anyone's detriment.
'Il:e Court: I unc'erstood counsel for the plaintiffs to indicate
that in order to answer scme of the interrogatories that they
wculd ba.ve to ask for a Bill of Discovery to get that information.
Mr. Clark: Yes, sir.
The Court: Would that tend to delay the trial'?
page 32 ~ Mr. Moncure: Couldn't do it in time, no, sir.
Mr. Parrish: A true Bill of Discovery I do not think
exists in these common law actions, a.nd they certainly can answer and give the information they have in detail. And if they
need further information they can get it by interrogatories
which will be answered promptly and any time that Your Honor
fixes.
We are not avoiding a trial, we are not attempting to d9
that.
Mr. May: As. far as that is concerned, I am quite willing to
waive those questions that go to the agency relation, and let it
rest as to negligence if our friends think that they will be caught
short on time. We will waive question 1, 2~ and 3, and fall back
onto the ones as to negligence.
The Court: You waive Questions 1, 2, and 3?
page 33 ~ Mr. May: Yes, sir. The others have to do with the
negligence features.
The Court: v\7hat about that, gentlemen'?
Mr. Clark: If Your Honor please, I might say this. In connection with the rest of these it says for instance, in Number 4
right here, it says "the negligence of the defendants are alleged
in Paragraph 8 of the Notice of Motion for Judgment." Well,
there again, sir, they are asking us for the same thing.

:,
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Mr. May: That is assuming that you have the agency which
you alleg-e, which is assumed for the purpose of that question.
Mr. Clark: I think this is true, sir, that when we get this close
to the trial-a.nd Mr. Parrish has made a point of the fact that
we are not being prejudiced any by this, sir. But we feel that if
they slept on their rights for eleven months I do not see why we
should at the last moment, when we have a case scheduled for
two days, and with all the preparation it takes, prepage 34 ~ paring instructions, interviewing witnesses and all
that sort of thing, I do not see why we should have to
put ourselves to the inconvenience at this late date of getting
in a time jam trying to answer a lot of motions that could have
~en. ".rell filed and should have been well filed even before the
Grounds of Defense were filed. And I think that Your Honor
bas touched on it very properly when you said, "What is the
meaning of the word promptly?'' And I do not think there
could he any question about what the word promptly means, it
means pretty much right now.
I might say this sir. That the Rules themselves would indicate that. 21 days would be the outside of promptness, because
that is when the Rules require answers to be filed. Now this
has been some ten or eleven times that 21 days, or twelve or
thirteen times that.
Mr. Moncure: You have here a Motion for Judgment that
was specific enough for these gentlemen to file their answers in
21 days with some twelve or fifteen paragraphs denying it. And
at that time they did not deem that they lacked any
page 35 ~ sufficiency which required them to ask for a Bill of
Particulars to enable them to answer it. And I say
that promptness in that sort of thing, unless the lawyer gets in
about the last day on his 21 and where he might then have to
at the same time with his filing of his answer file for a Bill of
Particulars-but that is not the case here, here they let this
thing rock on for ten months, and they come here now less than
three weeks before trial and ask for this Bill of Particulars~
And as Mr. Clark says, that isn't prompt. And I just don't
care how you construe it one way or the other. If there is any
real dqubt now in these gentlemen's minds we will right here and
now dictate to the reporter here the things that we are relying
upon with sufficient particularity to fully advise them of our
case. Such things as to maintain:--r.
Mr. May: Will you dictate them, then are you going to give
it to us?
Mr. Moncure: I am going to make this statement. We in.tend to prove and show and rely on the negligence of all of these
defendants, on keeping and maintaining a rough and
page 36 t irregular track which it was dangerous for vehicles to
be operated on in this type of race. They were negli-
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gent in failing to properly inspect the automobiles, to see that
they were in proper and safe condition, and to exercise ordinary
ca.re, and to see that they could be run on this class and kind of
track. Now whether they might l1a.ve been safe enough to ride
on a level street or not, that is something else. They were negligent in the type and class of fences that were maintained in front
of the spectators, as not being sufficient with the rough track
and with the type of vehicles being run on it to protect persons
viewing it as paid guests behind those barricades.
The barricades were defective in that they were not tall
enough, not strong enough, and not located in the proper positions. And tha.t the bumper rails were so constructed and at
such distances from the fence they were conducive to things--hitting them and bouncing over the low fences like they ~,~~} . ;~.:·"·'·>.
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run in was inherently a dangerous thing that required a
page 37 ~ car commensurate with the dangerous things being put
on exhibition to protect the people at it.
All of those things named are things which fall back on the
basic legal principles of under those circumstances they should
exercise that degree of care that a reasonably prudent person
would exercise or should exercise under those particular circumstances for the safety of paid guests on it. And that they were
all named defendants, jointly engaged in a thing that had this
inherent risk in it, and all for their mutual profit and each and
every one of them was the agent of the other, and the liability
of anyone was imputable to the other. And that they did not
exercise ordinary care to provide a safe place for Mr. Little to be
seated, rat.her for the plaintiffs to be seated in view of the whole
circumstances of the race and the equipment as enumerated then
present. And this is in addition or an enlargement or as answers
to interrogatories, anything these gentlemen wish to know.
And we will assure the Court that no evidence of ours will go outside of those enumerated things.
Mr. Clark: And the allegations in the Motion for
page 38 } Judgment.
Mr. May: This thing has been given by way of enlargement, and in addition to the paragraphs already mentioned
it would just mean we would have to ask for adrutional particulars. So we are going to insist, sir, that Questions 4 to 13 of
the Motion for Particulars be answered.
Mr. Cla.rk: If Your Honor please, this fact occurs to me.
That if Mr. Moncure and I file a Bill of Particulars in this case
we may waive our objection to the motion for the Bill of Particulars as being not prompt and untimely. I don't wish to do
that because I think that counsel for both defendants here are

·
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clea1·1y wrong in that regard and I don't want to waive that position. I talked to Mr. Moncure and we have no objection to
placing in writing and in the form of a Bill of Particulars those
things which he has set forth. But here is the reason I expressed
my fears. I a.m sure, just as sure as I am sjtting here, that when
we file that Mr. May is going to say that it isn't sufficient and he
is going to want more particulars. And we a.re just ·
page 39 } going to keep this up until the morning of the trial..
I know his strategy full well. I have tried cases with
him before. And I don't want to waive our rights or our objections to the untimely and not prompt nature of his motion in the
first place, because if we file this we don't want to have to file
·-:ar1.1y more. We want to take advantage of our original position.
Could that be understood between the parties and agreed to between the parties?
Mr. Moncure: We mean, sir, that if weMr.., May: I know what you mean, I have got that fairly well
in my mind. Judge, Mr. Clark says that he knows my tactics
in this respect. I would like for him to point out just one case
in all of his experience when I have called on him to file any
particulars. Now either put up or shut up, as the question goes
affectionately. Just mention one.
Mr. Clark: Judge, I trooped· over to .Court daily
page 40 ~ with John May until two days before the trial on a
case in Petersburg,Mr. May: If he states a. factual situation I would see no reason
to come back. I don't do this just to cause you more difficulty.
Mr. Parrish: If he filed a Bill of Particulars and he did not set
forth any more in it than what he has just said, that is with nothing else in addition to what is in the Motion for Judgment than
what Mr. Moncure has stated here, I would not feel satisfied on
that. Because I don't think that he has added anything, except
on the rough ground proposition, to the allegations in the Motion
for Jud.gment.
Mr. May: We have three weeks work to do here, all of us on
this case. It is no use to run into a position where eith(;?r side is
taken by any surprise.
Mr. Clark: I would just like to point out one other thing.
They have the track, it is their track, not ours. They
page 41 } have just as good and in fact a better opportunity to
look at the place than we have. They know what the
track is like. They know what the fences look like. They
know where the bleachers were. ·
Mr. May: Set it up in your papers and we will look at it.
We will look at anything you set up.
Mr. Moncure: I don't see how I can go into any more particularity than I have just gone into, and have offered to file as
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a Bill of Particulars in addition to those things set forth in the

Motion, provided th.a.t by so doing I do not waive our position
that they are coming in too late to be entitled to that.
I ha.ve stated that tbe fence, the tmck, the equipment, the
type of thing going on-I just couldn't write anything more than
that if I answered categorically each and every thing they have
asked for in there.
The Court: Gentlemen, it is already in the record here what
the plaintiff is willing to file. And in view of the lanpa.ge 42 ~ gua.ge in the Rules that a Bill of Particulars shall be
·
asked for promotly I cannot say that today or April
24th is promptly in view of the fact that this case has been on the
docket for a year. But it is understood by the Court that if - ·- ,
these gentlemen request you to put in writing what you 1?,:~~~YN*ifirt11;;;tw::::~
said here that you will do it.
.. · \
Mr. Moncure: Yes, sir.
The Court: That's the way I feel a bout it, gentlemen.
Mr. Ma.y: ·we respectfully reserve the point, sir. And we
think we are entitled to have the answers.
Mr. Parrish: This defendant also excepts to the ruling of the
Court.
Mr. May: We are entitled to have those answered separately
we say.
Mr. Clark: Could your ruling be in this case, Your
page 43 ~ Honor, so that there would not be any question in
case of a review, that you are overruling the motion
and we are voluntarily going to write up what we said and give
it to him?
·
The Court: That's what I meant to say.
Mr. Parrish: What I understood the Court to say was that the
plaintiffs having already submitted particulars of their claim,
you would not require them to furnish further particulars, is
that right?
The Court: Then I think I also ruled that the Bill of Particulars had not been requested promptly according to the Rules.
Mr. Parrish: Yes, sir, that is the reason you are not requiring
them to file any further particulars.
The Court: But I understand they are going to voluntarilyMr. Moncure: Yes, sir. I am going to see that all
page 44 ~ of this goes into the record of the case.
Mr. Parrish: I think we should have an order that
sets forth what Your Honor has just ruled and to include what
you dictated as amplification of your Motions for Judgment.
That wilt cover everything.
The Court: Yes. My ruling is that it comes too late, Mr.
Moncure, but that the plaintiff will voluntarily file this.
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Mr. May: So that we will not have to come up here again
we are going to move the Court at this time to strike out any
a.llegations with reference to a rough track, on the ground that
Number 9 limits Number 8 in that it sets out specifically the
individual grounds of negligence complained of, and under no
charge in Paragraph 9 is it broad enough to permit a present
allegation of a rough track.
page 45 } Mr. Parrish: We are going to join in that motion,
Your Honor. I think the proper time to raise that objection, sir, is when evidence might be offered at the trial. And
we c.erta.inly say that if we make an objection on the ground that
ere is no allegation in the Notice of Motion to cover that., we
o not want the plaintiff to say that our objections are coming
too late.
Now. we wa.nt it fully understood that we do not consider the
Motion for Judgment in either instance sufficient or broad enoup:h
to cover tha.t allegation, and when the question is raised we are
going to object to it.
Mr. May: We will object to the filing of any papers that
allege that.
Mr. Parrish: Any paper or any evidence in support of it.
Mr. Clarke: It seems mighty peculiar to me, Judge, that these
gentlemen are coming up here now and saying that their motion
for a Bill of Particulars is timely and prompt, and then
page 46 ~ they say that they are getting late notice of a rough
track. I thought they came up here to find out just
what we have told them. Now they are saying it is too late.
I think it is a very peculiar situation.
Mr. Parrish: ·we are not saying it is too late. We are saying
it isn't in there at all.
Mr. Clark: It's in there in Paragraph 8.
Mr. May: The rule of pleading is when you make general
allegations followed by specific ones or vice versa, that the general
allegations are then limited to the specific ones.
·The Court: Do any of you gentlemen have anything further
to say?
Mr. Moncure: No, sir.
The Court: The Court will pass on that at the proper time.
Mr. May: Judge, suppose on the day of the trial,
page 47 ~ these notes will be written up, I suppose that will be
time enough for us to move to strike that out of any
amended or supplemental paper that might be filed in the meantime?
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The Court: The Court will listen to any motions either party
will make. I would rather not rule on that question today.
Mr. May: I just want to know-our friends will say we have
not done it timely. Suppose they file the paper tomorrow and
we get it Monday, should we come up and get another time to
argue that in view of the papers they may file, or should we wait
until the trial date?
The Court: Do I understand that you ~entlemen are objecting
to the filing of this paper we have been talking about?
Mr. Parrish: Only as to any allegations of a rough road
because we do not think such ~n allegation in the nature of a.
Bill of Particulars conforms to the pleadings, to the
page 48 } allegations in the Motion for Judgment. If there t.~-. any basis in the Motion such a statement in the ~m.,,i,,,,.·;.ii~'),\,.
of Particulars/'Tc/ •,·,!i,);•f{,·/•;'c-;,;,"i,
Mr. Moncure: The plaintiffs state their position as :frbllows,
·,
Paragraph 8, that expressly alleges that these two defendants
,
here today were negligent. It is the basis of their coming here
and asking for a Bill of Particulars, and which Your Honor has
ruled was too late.
And in order that our opponents will not be taken by surprise
we have voluntarily spelled out those things which we intend to
show under those allegations, and which I am going to file with
the Court, and the Court will consider them as filed. And amon~
those is the allegation and enlargement upon the negligence
ch.a.rge that there was a rough track. I can see why these gentlemen want to avoid that rough track, and I can see why they probably waited for a lo:µg time rather than doing this promptly,
and that is in order that they may have some saving point in
the Supreme Court. That's why I want them told here and now.
And I have no fear of what will happen when they get
page 49 } up to the high court when they are told here today.
Are you now asking for any continuance of this case
on the ground you are now advised that we are relying on the
rough track?
Mr. May: We say you cannot properly allege it.
Mr. Moncure: All right, sir.
l\1r. Ma.y: We are not asking for a continuance. vVe say it is
not properly alleged under this paper.
Mr. Moncure: Then you certainly will not be taken by surprise on May 20th after my statement. In fact, I made that
statement in both of you gentlemen's offices more than six
months ago.
Mr. Parrish: It is my understanding that the Court prefers
that these matters be brought to his attention at the beginning of
the trial. And if we move to strike out from the Bill of Par-
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ticulars your statement that the track was rough on
page 50 ~ the ground that there is no allegation in the Motion
for Judgment sufficiently broad to cover it, and the
Court should rule in our favor, would you then ask for leave of
tbe Court to amend your Motion for Judgment so as to include
such an allegation? You asked us if we would move for a continuance, and then that might become pertinent. In other
words, I think that question ought to be settled before we go
·
into the trial.
Mr. Moncure: I am perfectly willing to have the Court rule
on it right now. It has heard all it has to hear as to whether he
is going to let these plaintiffs show it was a rough track out
.,.,~--.there.
/
· ·'The Court: J:. don't know, gentlemen, that I am prepared to
/
rule on that at this moment.
f'
Mr. May: Does it occur to Your Honor that we might be of
any help in researching the point that we make?
The Court: Perhaps.
pa.re 51 }

o'

Note: Here follows an off the record discussion.

Mr. M a.y: The question we are raising now is not whether you
}ia.ve to file any particulars at all. The question we raise is when
you come up here and offer evidencr as to a rough track, we say
that uncler the state of your pleadings that it would be improperly
introduced, the testimony touching that feature of it,. Mr. Moncure.
Mr. Moncure: I say if I allege negligence, that is a negligent
act.
The Court: Why could you not object to that at, the trial, Mr.
Msy?
Mr. May: Because he is going to be permitted to file an answer and in it he is going to allege that situation. And we do
not want our friends then to say, "Well, you are waiting pretty
late to move that that part of our statement or enlargement be
stricken out."
page 52 } Mr. Clark: I might point this out, sir. 'They are
complaining of this, that Number 8 alleges negligence
generally. And then they are saying that as far as Number 9
goes into some aspects of the negligence that that overrules
Number 8 and throws it out the window.
Now if Your Honor will read the first sentence of Number 9
it says "that the Atlantic Rural Exposition, Incorporated, and
Royal Speedway, Incorporated, negligently failed to keep and
maintain a proper control and inspection over the races..>' Now
if Your Honor please, that statement of proper control and inspection over the races, that would certainly be specific enough
to cover that.
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l\fr. Parrish: It says "over tbe races and vehicles participating
therein."
Mr. Clark: That certainly must include everything in con-·
nection with the races. Tley certa.inly cannot run a race without a tra.ck, tbat is certainly set forth.
page 53 t Mr. May: You refer to "the aforesaid failure to inspect the premises and vehicles engaged therein."
Judge, that word "aforesaid" certainly has nothing to do with the
track.
1V1r. Clark: You said "aforesaid premises."
Mr. Parrish: "Aforesaid failure" is what you said in Number 9, "the aforesaid failure to inspect the premises and vehicles - - .

:~f:t~e~~~r~:1~'. ~d ~tC:te:i!fu~rti:~:J/~ietb:!:~s to,~lft\4!~~411\;\
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Hearing concluded.
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ON MOTIONS FOR BILL OF PARTICULARS, ETC.
Before Hon. Harold F. Snead, Judge, Richmond, Virginia,
May 13, 1952.
Appearances: M. Wallace Moncure, Jr., Esq., and J. Calvitt Ularke, Jr., Esq., for the plaintiffs.
Robert R. Parrish, Esq., for defendant Royall Speedway,

Inc.
J olm G. May, Jr., Esq., for defendant Atlantic Rural Exposition.
~

Mr. May: If your Honor please, we did not have
any order form bringing the proceedings before
Your Honor at the various little hearings that we have held
hy way of preliminai·y in this case, and I thought it would be
well for someone to draw up an order bringing it down as of
now, which I have attempted. So, I hand that to you and
copies to counsel so that, if I have not stated them correctly,
we can at least bring it down to the present time.
The Court : Are there any comments in regard to this 7
Mr. Moncure: Your Honor, I think it is wrong at the end
of the first sentence :
page 2
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'' On May 2, 1952, came the plaintiffs and the defendants,
Royall Speedway, Inc., and Atlantic Rural Exposition, Inc.,
by counsel, and by their consent and with the consent of the
Court, the defendant, Atlantic Rural Exposition, Inc., pre:-mnted its Motion for a Bill of Particulars, returnable May
5, 1952, in which motion the defendant, Royall Speedway,
Inc., joined.''
Before that occurred, we stated for the record the particular acts of negligence that we intended to rely upon,
page 3 r voluntarily. I think it should contain that.
The second thing is, I do not have any recollection
being permitted to file briefs on or before May 10. I may
e"wr·o· n.g on that, but I did not know that the Court placed
ny date for filing briefs on the mater.
Mr. ~fay: I understood you to say, "any time during the
· week.,; The last day of the week is the 10th.
Mr. Parrish: My recollection is that they were to be filed
before Monday.
l\fr. Moncure: I did not know there was any time fixed. I
remember Mr. l\Iav made the motionThe Court: I said to get them in promptly. I just do not
recall ,vhcther there was any specific date set or not. If Mr.
May and Mr. Parrish do recall, I am sureMr. May: I do not see that it is of any moment. I am
willing to put any time you say. I did not put it in there to
cut you off, but merely to put us on the record.
Mr. Moncure: I think the rest of it is all right, but I do
think the first paragraph of the order ought to carry it.
Mr. May: ·wm you work out what you wanU I am sure
I won't have any objection. You did say your would file a
voluntary one and we stated that we would not acpage 4 r cept it, as far as we were concerned.
Mr. l\Ioncure: That is right.
Mr. May: Don't you think that filing that now will take
ihe same place¥ The way it is brought on in the paper will
serve the same purpose.
Mr. Parrish: You have actually tendered your written
motion.
:M:r. l\Ioncure: Suppose we get the ultimate ruling of His
Honor to<.lav and then redraft it.
The Com:t: Yes. I think it is a good suggestion to bring
this up.
:M:r. May: I thought it well to find out where we were before going any further.
Mr. Parrish: I think the record shows that this defendant

0
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excepted to Your Honor's ruling, but it is not included m
·
this.
The Court: I understood the motions were joint in both
cases.
Mr. Parrish: In the 10th line:

'' * *~ • to which action the said defendants excepted,''
instead of ''defendant.''
page 5

~

The Court: ''Defendants.'' The Court understood that both defendants excepted.
Mr. l\Iay: Judge, I don't mean to take over the conversation at all; I am just trying to find a place to start.
I do say that, so far as the other features of the case . .)~i
concerned, I think our people are quite ready to try thr:ciie,::::::<,::r;ttr\+:::h,.
but we are not prepared to go to trial on the issue o:£. maintaining an irregular or improper race track. That, hi itself,
presents a new case that would have to be prepared with the
same minute detail as these others. So, it seems to
that
the question is, whether you will rule at this time on the
matter presented on the old pleadings, as to whether evidence
of an improper race track can be introduced under the old
pleadings, or whether you will disregard that question, now
that these two supplemental papers have been offered, and
pass upon the question of whether either or both of them
~hould be properly filed now.
I think that they are the questions for determination. I
merely suggest thoseThe Court: '"Whether or not the Court should permit the
voluntary bill of particulars to be filed over objecpage 6 ~ tion of counsel for the defendants, and (2), whether
or not the motion to amend should be granted.
l\Ir. l\Iay: Yes, sir.
1\Ir. Moncure: They are the two issues.
The .Court: The Court has already decided question No.
1, that is, the question of furnishing a bill of particulars~
All right.
Mr. Clarke: Judge, is is my understanding that you have
denied their motion for a bill of particulars.
The Court: That is true.
1\fr. Clarke: But. it was stated in the record at the time
that ,ve vrnulcl file a voluntary bill of particulars as an assistance to the Court.
The Court: I might say that, the Court having ruled that
the motion for a bill of particulars "5Vas not made promptly,

me
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ihe Court now states that it will not require the plaintiffs
to file a voluntary bill of particulars.
Mr. May: Judge, we submit that there is no such pleading
as a "voluntary bill of particulars."
Mr. Clarke: Well, Mr. May, do you submit, also, that in
open hearing before the Court, I believe on May 2,
pag·e 7 ~ I advised you that we were relying on a ro_ugh track
in our general allegation of negligence in the motion
for judgment Y
Mr. Moncure: Let me put in right there. That is what
is running through my mind on the order. I think the best
-~..._way, in this order, is to file as part of the papers in this
cause our whole argument here on the formal motion an<l
~very statement made, which will speak for itself: that the
matter was heard in chambers and the statements of counsel
and argument on the motion were reduced to writing and filed
as part of the papers in the cause.
Mr. May: I think that the proper way to handle that would
be, within the sixty-day period after judgment, to make it a
part of the incidents of the trial, at the same time you make
all of it. I don't know that the Court can make it properly
a part of the record in this case by a court order. The Court
Rules provide how you make these things a part of the record, and that is not the way it is done. It is done by the
trial judge authenticating the incidends of the trial and the
evidence there taken. So, if our friend would draw an order
making it a part of the record, as long as it was also handled the other way, too, it would not be an error, because
some other way is provided to do it. I should say
page 8 ~ that we can properly use these rules now. I am
quite prepared to. say that at the last hearing we
lmd, you stated you expected to do that, but I don't think that
I am chargeable with any such case as that until the Court
permits a pleading which alleges it. That is what I am
charged with, and not the statements ex cathedra of counsel ..
The Court : It is understood bv the Court that both defendants are objecting to the filing of the so-called "voluntary bill of particulars.''
Mr. May: Yes, sir.
Mr. Parrish: Yes, sir; and to the tendered amendment to
the motion for judgment.
The Court : I understand.
l\fr. Parrish:. Now, I don't know whether this is correct
procedure-I don't suppose there is any correct procedurethere a re many ways it can be reached, but if the Court states
which it has, as I understand it, that is is not requiring th~
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plaintiffs to file a voluntary bill of particulars, it seems to me
there should be some response from the plaintiffs as to what
action they wish to take in response to the Court's statement.
The Court: All right. Suppose the plaintiffs
page 9 ~ proceed, then.
Mr. Parrish: That will eliminate one issue that
is before vou. Then we will move on to the next.
:Mr. Cht.rke: If Your Honor please, if I might just say this:
We are in the position where the defendants that al'e here,
that is, Royall Speedway and Atlantic Rural Exposition, by
their own dilatory tactics, have not requested any clarification or any particulars of the plaintiffs' claim up until this

if::Yri!i~~!~rtf{:1i:;;;~r;;1rt~Y:11e~~llit;~ti~~~.
is the basic issue in this case.
.'
Mr. May: We might have to do it, but what we are doing
is saying it is too late for this trial.
l\fr. Clarke: I think your motions, in the first place, were
too late in that event. You should have brought them a long
time ago.
l\Ir. Parrish: If we have moved too late, and the Court
is not bearing your voluntary bill of particulars, then doesn't
it come back to whether the original pleadings are broad
enough to cover this question, and whether or not an amendment should be considered at this time 1
page 10 ~ Mr. Clarke: If that is true, sir, I call to the
Court's attention that we have never known what
the defendants' position has been in that regard. I understood he wrote a memorandum to the Court, but he never furnished counsel for the plaintiffs with a copy of the memorandum.
Mr. Parrish: It was understood that they were to be sent
direct to the Court, without copies to each other, is my recollection.
Mr. Clarke: It is a rather peculiar sort of thing where
counsel advocates a position and doesn't let counsel on the
other side know what his position i.s.
l\fr. May: It was done so that one person would not .have
the advantage of the other's paper when he wrote it. I did
not have time to exchange.
I have no objection to their seeing the paper now.
Mr. :Moncure: If Your Honor please, the thing appears to
me to boil down basically to this: Under the new Rules,
that tend to simplicity of pleadings, they expressly state
this ( reading Rule 3.18).

\
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Now, they come in, and Your I-Io nor ruled that they diq.
not promptly advise the Court. The reason for their request
is because we complied with the Rules and just
page 11 ~ said, "You were negligent." If they wanted any
further clarification of that, they should have acted
promptly. If Your Honor rules they did not act promptly, out
of an abundance of precaution, so as not to take anybody by
~mrprise, the plaintiffs say, '' Here are the things which we
voluntarily give you,'' so the defendants will not be taken
by surprise. N O'W, Your Honor having ruled, they don't
want to hear them, so we have voluntarily told them on May
2, and to make it doubly sure that they can't conie in and
.. say that this matter tllat was to be heard in chambers by
, ivlay 2 is a nullity, then we come in on the 10th clay of May·
and actually file an amei1ded one, giving them in particularity
the things that we have stated in your chambers here, which
they didn't want to hear and which they now say is a nullity
and you can't make a part of the record.
I submit that any ruling which would hold that we can't
amend it, and allow a continuance, ·would be to nullify tlle
Court's saying·, "You asked too late." I think it is a circular
route that brings us back to where we were when we were up
here on the 2nd, and they didn't act promptly.
The Court: Do you gentlemen care to answer 1
Mr. Parrish: Yes, sir, I would like to make a brief statement in co1inection·with that.
page 12 ~ It is not 'a new 1natter-and I submit that it is
-there is no occasion to offer an amendment. A
lawyer as skilled as our friends are certainly would not
come in and offer or request the Court to amend a motion
for judgment, or any other pleading, that they thought was
alrendy adequately set forth; and here, exactly one week before the trial, they come in and ask leave to amend, which it
r,,eems to me is a confession that it is a new matter.
Now, we concede that under the· Rules, and even before
them, the question of allowing amendments is in the discretion
of the court, and to be used in the furtherance of justice, but
it is also, I understand, to be used to promote justice, and if
nny of the parties allege prejudice by such an amendment, it
certainly has. been my experience that the court may permit
the amendment but will put the plaintiff upon terms, so as
to afford complete justice to all the parties.
I clon 't know that I am correctly quoting my friends, but
.[ think it fairly appeared from the last hearing here that the
first indication they had of any rough track came from one
of the co-defendants' pleadings, and not from their own, nor
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from our grounds of defense. They have delayed
now until a week before trial to try to take advan:tage of that, and we submit, if it is not too late to
permit the amendment, it is·certainly too late to rely on it for
n trial a week hence, which, as they know as well as we do,
will require investigation of all the drivers who participated
in the races on that day-as I recall, there were some five
different races, with a good many drivers in each race-and
we think it is prejudicial to these and other defendants who
wish to assert such prejudice, to allow an amendment or any
evidence in connection with a rough and irregular track at
this time, unless we are given an opportunity to meet that is.
sue, the issue not having been set up by the pleadings her~,.·
tofore filed.
.
aa,·/W%\~0%t~~%1Wi%:'~
Mr. May: It is my understanding-I have had the ~iaim
~\
depa.rtment inquire-that those men now are scattered to
u
possibly several states. We have been able to see but three
'
and I think there are about fifteen of them.
The Court: Are you gentlemen i·eady for me to rule,~
J\fr. l\Ioncure, Judge, our friends are talking about the
week before trial. It was the 2nd day of May that we were
up here; that was eleven days ago. The very thing we told
them here, to give them full warning, they now say, ''vVe don't
want to hear that." So, they have had eleven days on top of
the week they are talking about, that they could
page 14 ~ have been out working on that track.
Mr. May: They say, ''Take it and be happy."
\Ve asked for particulars in thirteen different respects-not
for any three.
Mr. ·Moncure: The suits were filed a year ago. If he
wanted any particulars other than the general allegation of
negligence, that is the time he should have asked for them. ·
Mr. Clarke: Not only that, but, as Mr. Parrish said, there
has been an allegation of rough track in here ever since the
clefendants, Crouse and others, filed their defense, and Mr.
:May stated the other _day in the hearing that the reason he
1·equested a hilI of particulars was that there was some allegation of a rorn.rh track and he wanted to find out about the
matter-that ·there was some rumor of it, that other people
had said it.
The Court: Gentlemen, I have given some consideration
to these questions overnight. I took the papers home with
me last night, and a copy of the Rules.
The Court is of opinion that the so-called "voluntary bill
of particulars'' should be rejected, or refused, to i·equire

}Jage 13
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the plaintiff to file same; and, second, that t11e
motion to amend the motion for judgment should
be refused.
Now, Rule 3.18 ( d) reads in part:

page 15

~

"An allegation of negligence or contributory negligence is
sufficient without specifying the particulars of the negligence.''

r

'

The Court feels that since the motion to require the plaintiffs to file a bill of particulars has been denied, or refused,
the plaintiffs are within their rig·ht to introduce evidence in
ogard to rough track under the allegation of negligence in
he motion for judgment.
·
Gentlemen, that is the way I feel about it.
Mr. May: If Y~mr Honor please, if I may, I should like to
file, as a part of- these proceedings, that little memorandum
I left with you, as an exhibit.
The Court : Yes.
(Marked Atlantic Rural Exposition Exhibit A.)
Mr. Parrish: Let the record show that the defendant, Royall Speedway, excepts to the ruling of the Court.
The Court: You do not except to all the rulings Y
Mr. May: Not those that were favorable.
Mr. Parrish: Perhaps I should amplify it: In
page 16 ~ holding that the plaintiffs may be permitted to
show evidence of negligence by a rough and irregular track, having rejected the voluntary bill of particulars
and the amended motion for judgment. .
Mr. May: This defendant excepts to the rulings of the
Court on the same grounds.
Mr. Clarke : May I request that we be furnished a copy of
the memorandum you furnished the Judge?
l\fr. May: It is a short thing. I do not have a copy.
The Court: It is three or four pages.
Mr. Clarke~ I will send my secretary up here and make a
copy.
The Court: Is there anything else you gentlemen want in
the record f
Mr. Moncure: Judge, I think the hearing we had the other
day ought to be a part of the order.
Mr. May: I think before that is done we ought to find some
authority for doing it that way, especially in view of the Rules ..
( Ther~ followed a discussion of procedure off the record.}

I
I
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Mr. May: Of course, we respectfully clcfer to
the rulings of the Court.
I might say, sir, that earlier, under some of the authorities,
at least, that I have since sent you, I did not feel that the
original motion for judgment vms sufficiently broad to involve the race tmck proper to any extent. Now, to say the
least, the question might be closed, and we have not been able
to get in touch with these drivers, who constitute a dozen men
or more that may have a good deal of information on the
subject of the condition of the track. vVe are at least taken
hy surprise by Your Honor's ruling and, for that reason, ask
that the case be continued sufficiently far to enable us. to exI
it

~::es:tf!a!~t~~1~.~oJa~~~ormation.

should think

wt,

Mr. Parrish: We may add that the defendant, ijoyalI
Speedway, .joins in this !notion, and if for a!1y :ea son ~he
Court considers the mot10n premature at this fame, bemg
a week before the trial, that ,ve propose to have summonses
issued, so far as we can, for all such drivers that we are unable to locate, and if we are unable to have proper information
available on the day of the trial, our motion will be renewed
at that time.
page 18 ~ Mr. Clarke: If Your Honor please, I might say
in answer to that, I believe that the Court has already ruled that the general allegation of negligence in the
motion for judgment was sufficient to notify the defendants of
all evidence or facts they want to put in, unless they promptly
requested a bill of particulars; so I feel, in effect, that Your
Honor has already ruled on the question, that a continuance
would not be in order in view of their ow·n lateness in coming
forward and requesting a bill of particulars, which is the
thing they are now complaining of.
The Court: Have you anything to add, Mr. Moncure?
Mr. Moncure: I am in accord with Mr. Clarke.
The Court: Gentlemen, I overrule the motion for a continuance.
Mr. May: 1\Te respectfully except.
Mr. Parrish : We also except.
Mr. Clarke: I think the record should show that l\Ir. Travis
Poole, who represents the defendants Dymacek, Luck, and
Crouse, had been notified of both of these hearings in chambers and decided that he did not wish to attend.
{The hearing was concludecl.)
Tendered and signed. July 18, 1952.

HAROLD F. SNEAD, Judge.
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page 2 ~

•
l\fr. May: Judge, when we were last before the
page 3 } Court as shown by the order entered today the
Court ruled that it did not tbink this defendant was
entitled to a continuance on the ground that it was there
sought. W'"e indicated to Your Honor that we would do all
that we could to prepare the case on the issue that the plead- ings took us by surprise and while we have been able to make
/---- "'-some progress on it I am frank to say so far as this defendant is concerned it feels inadequately prepared to go to trial
i
in this case on the issue of the maintenance of a rough or ir/
regufa.r track and for that reason we respectfully request the
Gourt to grant us a continuance in the Fagan case. I do not
care to argue that any further.
Mr. Parrish: For the same reasons stated counsel for the
defendant Royall Speedway, Inc. joins in that motion.
Mr. Clarke: Juclp;e, I understand you have already ruled
on that question. I do not feel like it would be necessary for
us to argue any further on that.
The Court: Are you opposing· the motion 1
Mr. Clarke: Oh, yes, sir.
The Court: The motion is overruled.
l\fr. May: We respectfully reserve the exceppage 4 } tion.
Mr. Parrish: \Ve also except.-

•
page 12

•

~

•
In Chambers:
l\Ir. May: The question of this rough or irregular maintained track I assume under the ruling of t~e Court will come
up repeatedly on both sides. Unless we have some stipulation about it, unless objection is made every time to that evidence if it is not objected to at one time it is regarded as cured
by everybody on that objected to testimony and neither the
Court or jury wish to be continuously harassed with the statement of objections to that testimony or testimony of that
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nature, and I suggest that it be stipulated that any evidence
touching that issue is regarded as objected to by certainly the
Atlantic Rural E~position, Inc.
Mr. Parrish: The defendant Royall Speedway
pag·e 13 ~ Inc. joins in that request.
Mr. Moncure: The record already shows the
Court's ruling on that. You have duly taken exception to it
and I don't think there is any question but that your objections are saved by virtue of what has been ordered by the
Court in its order of May 13th.
The Court: . What ,vould be the objection to that stipula-: __ -tion? It would save time.
Mr. Moncure: None at all.
Mr. Clarke: Unless something came up that was close to
a roug·b track and they could say the stipulation as to the
rough track took care of some evidence closely allied with it.
Mr. Parrisl1 : I think we can rely on the Court to recognize
that distinction.
The Court: Then it is so stipulated by all counsel for all
parties.

•
page 14

r

N. W. ROYALL,
called as an adverse witness on behalf of the plaintiff, being first duly sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. Moncure:_
Q. State your name and occupation, please, sir?
A. N. W. Royall; President of Royaff Speedway.
Q. W]mt is Royall Speedwayt
A. A corporation which promotes races, stock car and the
midgets, and other races.
Q. Does it have its own speedway?
A. Yes.
Q. Where is that located?
.
A. Ten miles out in Chesterfield out Hull Street Road.
Q. How high is your fence out there at your speedway?
A. 8 foot.
Q. What is the track made out of T
A. Asphalt.
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N. W. Royall.
Q. Now you, on behalf of the Royall Speedway, entered into
a contract with the Atlantic Rural Exposition, did you not,
dated August 8th, of 1950, covering- this particular race where
Mr. Fagan was hurt on September 30th f Is that
page 15 ~ not correct, sid
A. Yes, sir.

0

Mr. Moncure: Mr. Parrish, can we at this point have a
copy of that contracU
Mr. Parrisl1: I thought you had it.
Mr. Clarke: Here is the orig·inal.

y Mr. Moncure:
Q. I hand you tllis contract and I ask you to examine it and
t~ll us whether or not that is a true and correct copy of the
agreement which yon all entered into, sid
l\Ir. May: To save time, I think counsel for all the parties
will concede it is the contract.
The Court: All right, it is so stipulated.

By Mr. Moncure:
Q. Now under the terms of that agreement you were to receive I believe 12% per cont of the gross receipts on all tickets
for promoting- this particular race, among others, where Mr.
Fagan was hurt Y
A. No, you have that backwards.
Q. You were supposed to pay 12% per cent Y
A. Yes.
Q. You were supposed to pay 12% per cent of the sales to
the Atlantic Rural Exposition i
A. That is correct.
page 16 ~
Q. Now turn over to the second page of that contract and look at the tllird paragraph on the second page where it says the party of the first part-which is
the Atlantic Rural Exposition, is it noU
A. That is right.
Q. Agrees to put the track in nomrnl condition and the
party of the second part, which is Royall Speedway, agrees
to provide and apply calcium chloride or other preparation
for rendering the track safe and free of dust, and to be responsible for and bear t11e expense therefor, and also to bear
the expense of getting men, ticket sellers, guards, police,
watchmen and all other employees as may be necessary to the

i

I
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N. lV. Royall.
proper operation of this event. You so agre~d, did you not,
under that agreement?
A. That agreement goes for all races excepting this one
during the Fair.
Q. Now the calcium chloride went for the one on the 30th t
A. That is rig·bt.
Q. And the provision '' or other preparation for rendering
the track safe and free of dust'' does apply to the race on the
30th in which Mr. Fag·an was burU
A. Yes, sir.

1
pa::r. :~r:;s:~ ;t::: ::inute. That isn't what the

cofic·-~,

Q. ·what,
_if anything, did you do to make th· .·.· a~.)J.".i.". :. . ;. ·.· .· .·.· .· .'·, .· . · .·. ·.··.•.
8

says. It says to make it safe and free of dust.
Mr. Moncure: That is the very point. What did he do to
make it safe 1 They are two separate things.
Mr. Parrish: We submit, Your Honor, that is a matter
for construction of the Court and not of counsel, and if there
is any difference on that we would like to be heard on that.
Mr. Moncure: I will ask several other questions with the
idea it will clear it up.

Q. Doesn't the application of a sufficient amo:nnt of calcium
chloride bind the dirt together to make it less liable to rut up
and form ridges¥
A. I wouldn't say that it would do that. The more chloride,
the slicker the track or wetter the track is.
Q. But it does have a tendency to bind it together so it
wou 't rut so badly f Don't you know that to be so!
A. Yes, I would say tlm t is rig·ht.
Q. How much chloride did you put on it and when did you
put it on; on the 30th or preceding that date f
A. I don't remember the amount. It ,vas sufficient at the
time. We use anywhere from two to three tons a
pag·e 18 ~ race.
Q. How high is the f encc spoken of as a woven
wire fence!
A. The Anchor fence!
Q. Yes.
A. I think three and a half feet.
Q. And you say yours is 8 feet?
A. Yes, sir.

\
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N. W. Royall.
Q. And tl1e fence is quite a distance from where the bleachers are where people are sitting at the Atlantic Rural Exposition 1
A. Yes, sir.
Q. And at your place your bleachers are right up within a
few feet of the fence, are they not?
A. About 8 foot.
Q. How many feet would you say it was from the fence over
to the bleachers at the Atlantic Rural Exposition?
A. It must be in the neighborhood of 70 or 80 feet.
Q. And you have got a big heavy wire cable that you run
r".,.--",_>around your fence on 6 by 6 or 8 by 8 posts in the ground, do
/
you know?
/
A. I have two cables on my track.
/:' .' ·
Q. I hand you four pictures which I will ask :Mr. ·wmiams
to mark as Plaintiff's Exhibits 2, 3, 4 and 5.
Mr. Moncure: Rig·bt here I will also file this

page 19

r contract as Plaintiff's Exhibit No. 1.

(Contract filed and marked Plaintiff's Exhibit No. 1 and
four pictures filed and marked Plaintiff's Exhibits Nos. 2, 3,
4 and 5.)

Q. I l1and you Exhibits 2, 3, 4 and 5 and ask you whether
or not they correctly portray your Royall Speedway track out
on Midlothian about ten miles from Richmond and the fence
and bleac11ers and your track f
A. Yes, sir.
Mr. Moncure: I would like to hand those to the jury and
,et them pass them around.
Mr. Parrish: It seems to me since this contract has gotten
in the picture and only one paragraph has been read it all
should be read to the jury.
The Court : Very well.
l\fr. Moncure: I will read it all if you want me to, but I
thought they would want to read it themselves.
Mr. Parrish: I think all of it should be read.
(Mr. Moncure read the contract to the jury.)
Mr. Parrish: I have no questions at this time.
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E. B. Marks.
pag·e 20}

CROSS EXAMINATION.

By Mr. May:
Q. Let me ask you one question. What kind of races did
you build your hard surface track for f
A. When I orig·inally built the track I built it for midgets,
but I tore the hard surface up and started stock car races and
then put the hard surface back.

RE-DIRECT EXAMINATION.
By Mr. Moncure:
·Q. Yon are running stock car races on hard surface!
A. Yes, sir.
Q. You put it back for that?
A. Yes, sir.
Q. Felt it safer, didn't you f
1\fr. 1\fay: Just a minute:-Mr. Moncure: I withdraw the question.
,

,,

,,

I

•

t:

Witness stood aside.

E. B. MARKS,
called on behalf 0£ the plaintiff, being :first duly sworn, testified as follows :

page

Q.
A.
Q.

DIRECT EXAMINATION.
By Mr. Clarke:
21} Q. Will you give your full name and address Y
A. -Edgar B. Marks; Route 3 Box 413.
Is that Henrico County?
Yes, sir.
.
Mr. Marks, what was your occupation on September 30,

1950?
A. Police Officer, Henrico County.
Q. Were yon pursuant to your duties as a police officer
working at the fair grounds on that date?
A. Yes, sir.
Q. And were you at that time working within the enclosure
which is given over to the automobile races f
A. That is right.
Q. Now during this race a wheel came off of one of the vehicles and hit Mr. Fagan, isn't that correcU
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E. B. llf arks.
A. That is rigl1t.
Q. Just prior to that time where were yon standing?
A. I was standing in the vicinity of the bleachers that the
wheel ran into.
Q. Did you see the wheel come off of the car f
A. Yes, sir, I did.
Q. And could you describe its course from the time it came
off the car until it got to the bleachers?
.. A. When it came off of the car it hit the bumper
page 22 ~ ran that runs around inside the fence and then it
come over the fence; I imagine it cleared it somewhere around a foot and came across to the bleachers.

·
,
r

.

Mr. Clarke: That is all, sir. Witness with you gentlemen.

CROSS EXAMINATION.

By Mr. Parrish:
Q. What part of the grounds were you on, sir?
A. I had just walked past the bleachers that Mr. Little and
Mr. Fag·an were sitting in. I had just walked past where they
were sitting.
Q. You walked past; you mean northwardly or southwardly?
A. it would be northwardly.
Q. Facing the track to the right or left 1
A. The track was to my right.
Q. You were beyond the bleachers!
A. No, sir, I was directly in front of them.
Q. It isn't clear to me from your statement the course the
wheel took. Yo·u say it hit the rail and then went over the
fence and into the bleachers, is tl1at correct?
A. That is correct.
Q. In other words, after it hit the rail it didn't hit the
ground again, but landed in the bleachers?
page 23 ~ A. No, sir, it came over the fence and landed ·on
the ground and rolled on the ground directly into
the bleachers. It landed on the ground after it came over the
fence.
Q. It clidn 't hit the ground but once then from the time it
hit the guard rail until it hit in front of the bleachers and then
rolled f
A. When it came over the fence it landed on the ground and
stayed on the ground until it came to the bleachers and then
went into the bleachers.
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E. B. Marks.

Q. Do you recall the snow fence out there?
A. Yes, sir.
Q. What was its location?
A. I couldn't say how many feet on the outside of the fence
it was, but it is on the outside of the fence between the fence
and the bleachers.
Q. When you say between the fence you mean the Anchor
fence, the woven wire fence, and the bleachers?
A. Yes.
Q. Diel the wheel go over the snow fence as well as the
woven wire fence 1
A .. The best I can recall it we'!lt under it. It is a chain.. t..;.hhee~,
. ,A,. ,·1.;;;,;yi:,;;,:;J\&.?)h
..
and 1t went underneath the cbam.
/''C.···,.,,,"HiH:J · . . . .
Q. You mean there was nothing on that fence exQept a
chain?
·
,.
page 24 ~ A. That is all and the woven fence is the only
·
fence around it and this chain runs through stakes,
has posts at different intervals.
Q. ,vhat do you mean by the woven fence?
A. That fence that runs around the track next to the
bumper rail.
Q. You mean then when this accident occurred there was
a bumper rail and then a woven wire fence close to it?
A. Yes, sir.
Q. And then a fence with posts and a chain?
A. A chain, that is right.
Q. And there was nothing on that second fence except the
chain?
A. Nothing other than the chain.
Q. And it is your impression the wheel rolled under that
chain and up into the bleachers and struck Mr. Fagan f
A. Yes, sir, that is right.
1',.

Mr. Parrish: There will be no other questions.
By Mr. May:
Q. Mr. Marks, let me ask you if there wasn't a rather substantial snow fence there that was 4 feet high and
page 25 ~ extended from the ground up a height of 4 feet,
made of wire and slats or what snow fences are
usually made of?
A. It is one over there. On that particular time as I re-
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call, it was up higher, up above the bleachers, up near the
fourth turn.
Q. If it had been there, you would have no difficulty in remembering it, would you!
A. No, sir. I can't recall the fence that you are talking
•
;
I I I
about.
' 1
Q. I ask you if a 4 foot fence such as I have described did
not extend entirely in front of the bleachers in v.rhich Mr.
Fagan was sitting¥
A. No, sir, it didn't.
Q. There was nothing there on those posts at that time you
/'.,,-,'"'-· -say except the chain!
!
A. Except the chain.

I

Mr. :May: We have no other questions, sir.
By l\fr. Poole:
Q. Mr. Marks, did you see the wheel when it left the car?
A. I was looking- in tlie direction of the automobile and I
seen it just about the time it came off. It left the automobile
when I first noticed it.
page 26 ~ Q. When it left the automobile, describe how it
was traveling1 Was it sliding on the ground or
upright or just what was it doing?
A. I would say it was more or less sliding until it hit the
bumper rail and then it looked like it straightened itself up
and started rolling and cleared the fence and started on the
other side of the fence and rolled.
·
Q. \Vhen it struck the fence you said it was sideways then?
A. The best I can recall. I am not too sure how the wheel
was traveling- when it first left the automobile, but I would
think it was traveling on the side.
Q. And then after it hit the fence you said it straightened
up and then rolled into tlle bleachers?
A. Rolled into the bleachers.
Mr. :Moncure: I object, if Your Honor please. He didn't
say it hit the fence. He said it cleared the fence a foot.

By Mr.'Poole:
.
Q. ·we will put the question this way. When it hit the guard
rail it was lying down and then went over the guard rail and
straightened itself up?
A. It hit the guard rail and when it came over the fence it
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was in an uprig·ht position like a wheel would be
page 27 } traveling and landed on the ground and rolled.
Q. Now could you tell us how high that guard
rail was?
A. No, sir, not right offhand. I would say somewhere
around 4 foot, though.
Q. Could you tell us how high the fence wast
A. That was the fence I was speaking· of·about 4 foot. The·
bumper rail is about 2 foot, I imagine. It comes up about half
the distance of the fence.
Q. What is the greatest height from the ground that the ~ _
1
1
0
w~~ l~to~~~ ~:yi\gr~te~~t~tt ~Ie~~~~c~~~sience approxi~a~,ff*:;%t~#~~:~
a foot, that makes it about 5 foot because all the rest of the
\
time it was on the ground.
Q. Did you see what happened to the automobile after the
wheel came off?
.A. I noticed it first. The car looked like it slid in a straight
course with the front end dragging·. I was watching the wheel
then, watching to see where it was going and didn't pay too
much attention to the automobile.

RE-DIRECT EXAMINATION.
By Mr. Clarke:
Q. Let me ask you something else. Could you
page 28 } judge the speed of this wl1eel as it came off and
went over the fence and up into the grandstand Y
A. No, sir, I woulcln 't like to make a statement about that.
Q. Did the wheel come off on the straightaway or on the
curve?
A. I think the car had made the curve and was on the
straightaway before the wheel actually left the car.
Q. And at the point that this wheel went over this woven
wire fence you talked about where was that in relation to this
fence that ifr. iray was asking you about?
A. Well, below where the snow fence is.
Mr. Clarke: That is all, sir.
Witness stood aside.
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EMIL J. SLOVICK,
called on behalf of tlie plaintiff, being first duly sworn, testified as follows :
DIRECT EXAMINATION.
By Mr. Moncure:
Q. State your name and ag·e, if you please, sir!
· A. Emil J. Slovick; 42.
Q. What is your occupation Y
page 29 ~ A. I am an engineer with the Little Oil Company.
~ 'Q. Did you 'at my request go up into Henrico County and
get p~rt of this spindle and hub of this automobile that is
nvolved here in this trial here today¥
A. "Yes.
Q. ·where did you get it, sirY
A. I got it from the store and service station owned by I
think :Mr. Dymacek.
Q. And he _gave it to you voluntarilyf
A. Yes.
Q. Look there beside yon and tell us whether or not that
is the drum and the spindle broken off there that Mr. Dymacek
told you was the one involved in this accident on September
30th¥
A. Yes, this is the one.
Q. How do you know iU
A. I stamped the initials EJL on the face of this.
Q. That was at my direction so you could identify iU
A. Yes.

/!

Mr. Moncure: That is all. I would like to identify that and
have it filed as part of the evidence here. The initials on
there I ref er to as good a way as you can identify
page 30 ~ steel.
Mr. May: If you are going to put in in the evidence remember you just as well get it done now.
The Court: It will be Exhibit No. 6.
Mr. May: Under the rules I believe it would be necess3:ry
to put a tag on it and have it initialed by the Court.
The Court: During a recess that can be done.
Witness stood aside.
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E. B. LEWIS,
called on behalf of the plaintiff, being first duly sworn, testified as follows :
DIRECT EXAMINATION.
By Mr. Moncure:
Q. State your name and general occupation!
A. E. B. Lewis; I am director of the Industrial X-ray Department of Froehling & Robertson, Inc.
Q. ·where .are Froehling & ~bertson located Y
A. 814 West Cary.

.

tt~~~-J~Jd~yo;::ri
::~;
!~~~~:::;sa:i1tt~r6ii:~
~

Q. Did I
page 31

shopf
,
A. Yes, sir.
·
Q. And that is the axle there, is it noU
A. Wheel hub, yes.
Q. Or spindle. Please tell us the result of the x-rays you
made of that spindle, sir.
A. On x-ray examination we could not show any internal
discontinuity in what was left of the spindle.
Q. You mean that the parts on the side where it was broken
·
showed no flaws?
..A.. "Y'es, sir.
·
Q. And the only thing that you had was the broken, solid
piece of iron Y
A. That is right, sir.
Q. Have you got those x-rays here with you?
A. Yes, sir.
Mr. Moncure: Judge, he has a machine for the jury to look
at them if they would like to do so or if they don't that is all
right.
The Court: Would you gentlemen like to see the x-rays?
I will leave it to counsel.
By~ir. ~ioncure:
Q. You found nothing wrong with the axle f
A. No, sir, not from our examination.

page 32

~

CROSS EXAMINATION.

By Mr. Parrish:
.
Q. You mean by it not showing any internal discontinuity

\
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- I ask you what you mean? You tell them what you mean.
A. That we couldn't find any flaw in the metal itself at
all; that is, from the x-ray examination.
Q. ·when you say you couldn't find any flaw you are rel a ting to a flaw that existed in the metal from the time of
manufacture f
A. Yes, sir; that is, a flaw that might lead off from-lead
into this place that did break.
Q. That x-ray, of course, would show the condition of the
spindle at the time it broke; your x-rays showed the condition
of the remaining part of the spindle, didn't it f ·
/'°... ~.... A. Yes, sir.
/

Mr. May: vYe have no questions.
By Mr. Poole:
Q. Mr. Lewis, did you have occasion to see the other part
of the spindle Y
A. No, sir.
Q. From your examination of the part that you have there
could you determine whether or not the spindle was in good
shape before the accident? By that I mean whether it was
worn ·or not worn?
page 33 ~ A.. How do you mean worn, sir?
Q. Well, wa:s there anything to indicate the
spii1dle had worn or any grooves or anything in it?
A. It wasn't examined for that at all.
Q. You merely examined it from the x-ray standpoint?
A. Yes, sir, from the internal standpoint. ·
Bv Mr. Parrish:
·Q. In other words, as I understand you, your examination
rcallv would relate back to the condition of the metal when
it was manufactured for a defect and continued on up to the
time of your examination Y
A. ·well, we were examining it to see if there was a possibility of a fatigue crack and we couldn't find any. That
doesn't mean there would be a defect that was in the product
when it was manufactured. A fatigue crack is after the
metal has been in use over a long period of time and continued bending would cause a fatigue crack.
Q. Do you mean by that you personally examined it for
evidence of fatigue crack?
A. Yes, from the x-ray standpoint.
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Q. I mean from the viewpoint of a person that is familiar
-with the causes of a fatigue crack and the results of its appearance after it is cracked?
page 34 ~ .A. Only from the x-ray standpoint.
Q. "'\Vhat would an x-ray show in a fatigue crack
that is already cracked f
A. You mean completely cracked Y
Q. Yes, all the way through; that is, a complete break?
A. That is a complete break. It wouldn't. be possible to
show that unless you took the spindle and put it together and
took an x-ray and it would show a line there.
-<-:-

it

~~r~~;nx~!~t!~~~~!~ra1h~~~ri;J:1;nh}d !~!!!cf{!bM'~.

a fatigue crack, would iU
A. If there was any fatigue crack at all-can .I pick this

~,

.

l\fr. Moncure: Yes. Show it to the jury.

A. (Continued) What we were trying to show here was a
flaw that might be in this part of the spindle-what is left of
it, and we thought we might be able to find a continuation
of a defect in here that would come out to this break he.re,
but there wasn't any that we could observe in the x-ray at all.
Q. In other words, your x-ray examination was made for
the purpose of searching for any flaw in the metal
page 35 ~ that would come out to the point of the break, is that
correct?
A. Yes.
RE-DIRECT EXAMINATION.
By Mr. Moncure:
Q. You found none Y
A. No, sir.
Witness stood aside.

\
.. (
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E. T. MONTGOMERY,

called on behalf of the plaintiff, being first duly sworn, tes-

tified as follows :
DIRECT EXAMINATION.

By Mr. Clarke:
Q. 'Will you give me your name and address¥
A. Edward T. Montgomery; live at Laurel, Va.
Q. On September 30, 1950, what was your occupation, Mr.
. Montgomery t
~ , A. Police _Gfficer, Henr~co County.
·Q. You still have that Job, do you?
A. That is correct.
.
Q. }Vere you on duty at the State Fair Grounds of the
·
Atlantic Rural Exposition on September 30, 1950 f
page 36 ~ A. That is correct.
Q. ·were you assigned to any particular part of
the grounds Y
A. I was at the race track.
Q. Mr. Montgomery, is that race track in addition to the
other part of the Fair Grounds; that is, it is an additional
enclosure within the Fair Grounds, is that righU
A. That is correct.
Q. Now at the time that the wheel came off of an automobile
driven by Mr. Crouse and struck Mr. Fagan where were you
standing, sir Y
A. I was standing in front of the grandstand between the
grandstand and the track. There is a platform where they
have stage shows-

I

The Court: Speak louder.
A. (Continued) I say there is a platform where they have
stage shows. The races were going on and the time when I
first noticed the wheel off of the racer the wheel was rolling
down the track ahead of the racer.
Q. Now let me get your situation here. You were in front
of the grandstand so that the bleachers which :Mr. Fagan
would have been sitting in would have been to your left, is
that correct?
A. That is correct, sir.
page 37 F Q. Now did you actually see the wheel come off
of the cart
A. No, I didn't.
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Q. ·where was the wheel when you first saw it in relation
to that fourth turn, which would have also been to your left?
A. ·when I first saw the wheel it was in the straightaway
coming down in front of the grandstand-it wasn't in front
of the grandstand, but in that straightaway and some little
wavs ahead of the racer.
Q. Ahead of the race car 1
A. That is right.
Q. What course did that wheel take T
A. ·when I first noticed it, it appeared to me as though
it was headed straight towards me and it started to veering·
o~ to the right and kept goin~ to the right and hit the gu~, ),'u.f,:R%t*
rad and cleared that guard rail fence by about 2 feet, I . il]!d
<.;,,
say, or pretty close to it and kept going to the right.
· that
time it appeared to me as though it was headed towards the
grandstand, but it kept turning around to the right and ended
up in the bleachers.
Q. And did it strike Mr. Fagan 7
A. I believe it struck Mr. Little first and then Mr. Fagan.
Q. Now let me get again so the jury will have
page 38 ~ this clear in mind, it first hit what when it got ta
the side of the track Y
A. There is a metal guard rail first on the track and it is
a guard rail fence about-I would say about 42 inches high;
it is over 3 feet and less than 4 feet.
Q. Aud where is that guard rail fence in relation to the
guard rail!
.A. It is directly behind it. I don't know the distance behind it; some 2 feet behind it, something like that.
Q. How far did this wheel clear the guard rail fence which
you have referred to, the woven wire fence?
A. I would say about 2 foot.
Q. Now were you on duty the following day out there?
A. Yes, sir.
Q. What sort of affair were they having that day?
A. Motorcycle races.
Q. Now during the motorcycle races did you see any accident there on that fourth turn T
A. Yes, sir, I did. I don't remember which race it was in
or which heat, but there was a time when one of the ·motorcycles were coming around there and hit a bump or ridge or
something in the turn to the left-I assume that is
page 39 ~ the fourth turn-it hit a bump or ridge and
the motorcycle seemed to jump from under him.
·whether it was in the track the day before or not I don't know.
1

1
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Mr. May: If Your Honor please, if the witness can't testify
to it as of the day before, I think his evidence should be struck
out on that score a11d I ask that it be struck.
Mr. Clarke: If Your Honor please, I put this evidence in
in reply to the opening statement made by Mr. May in which
he said the track was smooth enough the following day for
motorcycle races.
The Court: I will overrule the objection.
Yr. May: "\Ve respectfully reserve the point.
By Mr. Clarke :
/-"--,. Q. Now was there any snow fence or board fence between
the woven wire fence and the bleachers?
/
/
A. I don't recall there being one there, no, sir. There is
·
some wooden fence below the entrance gate where the racers
cross the track to get out into the infield. To the left of that
there is a wooden fence, but from there down there is 110
wooden fence that I recall.
page 40} Q. That is coming around the way the racing
cars come the board fence would end before you
got to the bleachers!
A. I would say so, yes, sir.
Q. There wasn't any snow fence there on September 30, was
there?
A. Not as I recall, no, sir.
CROSS EXAMINATION.
By Mr. Parrish:
Q. Do you know what a snow fence is, Mr. Montgomery?
A. I have a right good i!lea, yes.
Q. They are used for purposes other than to stop snow,
nren 't they Y
Mr. Moncure: Are yon testifying?
_
Mr. Parrish: I am cross examining and he 1s your witness.
You brought out the fact there was no snow falling and I
thought we might clarify that.
Q. Snow fences are used for purposes other than to stop
snow, aren't they?
A. Yes.
Q. I think that answers that part of it. Just put up on an
fron fence-a fence on iron post· and chains on it, that fence
will sometimes stop people going beyond it, wouldn't it Y
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A. Yes, sir.
Q. Where were you on Sunday when you referred
to the motorcycle incident on the fourth turn; what
part of the track 7
A. Standing right at the left corner of the grandstand.
Q. That is some several hundred feet from the fourth turn,
isn't it?
A. Oh, yes, sir.
Q. And what caused this motorcycle to jump as you saidlooked like it jumped from under the driver you couldn't tell
precisely, could you?
A. No, sir, I couldn't.
Q. Any number of things could have caused that?
A. Absolutely.
Q. v\,7 ould you mind telling us why you, being conscious of
the fact of any number of things that might cause it,. come
in here and state apparently it was a rough or bumpy track
caused iU
A. I assumed it was a bump there. It appeared to be at the
timeQ. Had it been suggested to you by anybody it might ·be
a bump there?
A. No, sir.
page 42 } Q. Why did you assume that and not some of the
other causes that you said might have made it jump
up in the air Y
A. Well, for one thing, I am not a motorcycle racer myself, have not ridden a motorcycle, but some of the other fellows-from my own opinion I was simply thinking it was a
hole in the track or rut or something that caused the motorcycle to jump out from under him like that.
Q. You didn't go out and examine iU
A. No, sir, I didn't.
Q. Or the day before, as far as that is concerned Y
A. No, sir.
·
Q. As to the cause would you be willing to leave it to the
motorcycle men?
A. I definitely would, yes, sir.
page 41 }

Mr. May: Now, if Your Honor please, I move the evidence
of the witness be stricken on the ground it is pure opinion and
based on no fact whatever.
The Court: Gentlemen of the jury, disregard any evidence
you have heard about the rut or condition of the track on the
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day after the accident in question; that is, in regard to the
motorcycle jumping. Just discard that as not evipage 43 ~ dence in the case.
Mr. May: I have no questions.
Mr. Poole : No questions.
Witness stood aside.
A. L. WINTERS,
called on behalf of the plaintiff, being first duly sworn, testified as follows : ·

r~--,,.
By

~IRECT EXAMINATION.

Mr. Clarke:

Q. Will you give your name and address, sir f

A. A. L. Winters, Sandston, Virginia.
Q. ·what is your occupation?
A. In the hauling business for myself.
Q. Trucking, in other words t
A. Yes, sir.
Q. What was your occupation on September 30, 1950 Y
A. I was a Police Officer for Henrico County.
Q. Mr. Winters, do you drive stock car racers!
A. Yes, sir.
Q. How long have you been driving them f
A. For the last three yeass.
Q. During your experience as a race track driver
page 44 ~ have yon ever known of front spindles on cars to
break-racing ears to break during races Y
A. Yes, sir, I have.
Q. Can you give me any idea of how frequently that situation will occurT
Mr. l\fay: If Your Honor please, we don't think this evidence is admissible as to other similar instances. It comes
under the general rule and there are no exceptions to it. So
we object to testimony of that kind.
l\fr. Moncure: Your Honor, I think the statement of Mr.
May is ordinarily correct, but for a racing event and if it is
a thing that ordinarily occurs, the degree of care is entirely
admissible. The opening statements the gentlemen made was
that they were taking every precaution for safety. If a thing
never occurs, it is one thing; if it frequently occurs, it is an-
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other thing. I think all the decided case.s on it deal with that,
the familiarity of one person and the lack of familiarity of
laymen.
Mr. Parrish: vVe object to the question also.
The Court: I will allow it for what it is worth.
·page 45 ~ Mr. May: We respectfully reserve the point.
Mr. Parrish: We except, too, Your Honor.
By Mr. Clarke:
Q. Did you hear the question?
A. Would you repeat it, please T
Q. Can you give me any idea how frequently that situati
will occur Y
/
A. V,..T ell, I couldn't give you how often it would occu:t. It
happens so often I couldn't say how often it would happen,
but it one of the common causes of losing a wheel and tires
blowing out.
.
Q. Have you ever driven on this track at the Atlantic Rural
Exposition Grounds T
A. Yes, sir.
Mr. May: Just one minute. We move that last answer be
struck from the evidence in the case on the ground that it is
not sufficiently factual to be of any probative value whatever.
"'When he says perhaps every now and then or whatnot, it conveys certainly nothing to me. I don't know whether it does
to anyone else or not.
Mr. Clarke: I say, if Your Honor please, if it conveys
nothing to l\{r. May, he wouldn't be objecting to. it,
page 46 ~ but I think his expressio11 as an expert how frequently this thing occurs the jury is the one to pass
on the meaning and import of his words
The Court: I will overrule the objection.
Mr. May: We respectfully reserve the point, sir.

By Mr. Clarke :
Q. Mr. Winters, I asked you if you have ever raced on this
track or driven a racing car on this track at the· Atlantic Rural
Exposition T
A. Yes, sir, I have.
.
Q. Are there any spots on that trackMr. Parrish: ·when are you talking about when you say
any spotsT I don't object to asking him if he has driven on it,
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but when yo.u are talking of spots I think it must be related
to the time of the accident.
The Court: I sustain the objection.
By Mr. Clarke:
Q. Do you know the condition of the track in that fourth
curve on September 30, 1950?
A. I couldn't remember the exact condition of the track. I
have driven on it several times since thenpage 47 } Mr. Moncure: Don't tell about since then. On
. / -- ,. .
September 30th you do or don't f

/.

A. (continued) No, I couldn't recall the exact condition of
the track.
Mr. Parrish: I have no further questions.
Mr. May: I have none.
Mr. Poole: No questions.
Witness stood aside.
WESLEY C. DONLAVEY, JR.,
called on behalf of the plaintiff, being first duly sworn, testified as follows :
DIRECT EXAMINATION.
By Mr. Clarke:
Q. Will you give your full name and address?
A. Wesley C. Donlavey, Jr., 720 Pensacola A venue.
Q. That is in Richmond, Virginia Y
A. Yes.
Q. What is your occupation?
A. I run a body and fender shop.
Q. Do you have any interest in the stock car racing business?
page 48 } A. Yes, sir.
Q. Do you own a car yourself Y
A. Yes, sir.
Q. How long have you been interested in stock car racing?
A. Since September 1949.
Q. Now on September 30, 1950, were you at the races at the
Atlantic Rural Exposition Grounds?
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A.
Q.
A.
Q.
A.

Yes, sir.
What time did you get there that day?
Around 12 :30 or 1 o'clock.
Do you recall what time the races started approximately!
I think around 2 :30 or 2 :45.
Q. During the time you were there was the track scraped or
any other action taken in connection with the preparation of
the tracks?
A. None that I remember. I am pretty sure it wasn't.
Q. Did you examine the track on that day?
A. I examined it for the third heat.
Q. Before the third heaU
A. Yes, sir. That is the heat we ran in.
Q. Was that before or after Mr. Fagan got hurt?
A. That was before.
.
page 49 } Q. And what did you find the condition of the
track to be at that time?
A. Well, it was dug out a little bit on the third co.rner· and
getting hard up b~tween the third and fourth turn outside of ·
the groove. ··
,
Q. You said outside of the groove. What do you mean by
the g·roove?
A. Well, the groove is down inside close to the edge of the
track.
Q. Is that a progressively and intentionally made grooveA. Well, that is the shortest way around the track and that
is where most of the boys run.
Q. You are speaking of the groove as a part of the track!
.A. Yes, sir.
Q. Not an indentation?
A. No, sir. inst a part of the track.
Q. Were there anv ruts in the track there?
A. Well, where they had been running and throwing loose
dirt out it had gotten a little ridgy around the edge of it and
where other cars had dug it was getting hard and rough at the
time.
Q. How do you correct that condition?
page 50 r A. Well, as hard as that track is the only way I
know is to dig it up; scarify and scrape it.
Q. Now you say you have had experience in the racing business since September, 1949 Y
·
.A. Yes, sir.
Q. Have any of your cars ever broken spindles T
A. Yes, sir.

Supreme Court of .Appeals of Virginia

88

Wesley 0. Donlavey, Jr.
Q. How many spindles have you had to break on you f

Mr. May: Now, if Your Honor please, we object to that
testimony on the same ground that we did before of other
similar instances. We don't think it is properly admissible.
Mr. Clarke: Let me rephrase the question and he might
withdraw the objection.
Q. What causes wheels to come off the cars during a racing
event!
~-A.Well, it is three things-

/
.

M~. May: If Your Honor please, I think no one could testify to th~t except someone qualified by more experience or
has special qualifications in mechanics. This witness has not
been shown to have it.

By Mr. Clarke:

·
Q. Mr. Donlavey, what is your business¥
page 51 ~ A. Rebuilding wrecked automobiles; mechanic
work.
Q. How long have you been in thatf
A. For about the last ten years.
Q. In connection with that work do you work on front ends
of automobiles Y·
A. Yes, sir.
Q. Do you do your own work in preparing your racing
cars?
A. Yes, sir.

Mr. Clarke: Does that end your objection, J\fr. May Y
Mr. M_ay: ~ Your Honor please, I · thought I had endeavored to make it clear to Mr. Clarke I thought he had to
be shown to know metals. Because someone has worked on
metals I think don't give him the expertness that is required
for a person to testify as an expert on the causes of breaks
in metals.
Mr. Clarke: Well, let me try it this wayMr. May: If it calls for the same opinion, I object to any
way you put it..
1\1:r. Clarke: I believe it is admissible, but let me try this
way..
page 52

~

Q. Mr. Donlavey, do wheels come off cars during race·sY
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A. It is three different things canMr. May: No, just a minute.
Mr. Parrish: He didn't ask you that.
By Mr. Clarke:
Q. Do wheels come off cars during races
A. Oh, yes, sir.
Q. And what are the causes of wheels coming off cars7
Mr. May: That is precisebr the same question he has asked
,.,,,.,,,,tfilWlAfi\it.
twice, and, of course, we object to it the third ~ime.
Mr. Moncure: If Your Honor please, here 1s a man w "ts
,,
a. racer and in addition a mechanic. He has asked the siJnl)le
question in the stock car races do wheels come off and the next
question is why. We submit, sir, if it is a. hazardous thing, it
is admissible in this case to be the criterion of what care these
young men take that are in the racing business that memberij
of the publicThe Court: The objection is overruled.
Mr. May: We respectfully reserve the point.
page 53} Mr. Parrish: We would like the record to show
that we are objecting and excepting to the Court's
ruling. I don't want to delay the Court unnecessarily by objections, but I believe the only way I can get them in is to state
them.
By Mr. Clarke:
Q. Mr. Donlavey, you said that wheels do come off during
racing events t
A. Yes, sir.
Q. Now why, sir?
A. Well, do you mean _specifically the wheel or the spindle
or the hub or what!
Mr. Parrish: He said wheels.
Mr. Clarke : I said wheels.
Mr. May: Do you mean wheels?
Mr. Clarke : I am just not sure. I am not enoug·h of a mechanic to say.

Q. A wheel that would come off like that one there came off.
A. That is a busted spindle. That is off the right front and
going into a turn with a race car like we run and hitting ruts
it is a whole lot of weight and sudden stress will break them.
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I g·uess they are not built heavy enough to keep on standing
force that is put on them.
page 54 ~ Q. Now is tllat a known thing that happens with
any degree of frequency in the racing businessin stock car races ?
.A. Yes, sir.

Mr. Clarke: That is all. Witness with you, gentlemen.
Mr. Parrish: I do not care to ask the witness any questions
at this time.
CROSS EXAMINATION.

By Mr. May:
Q. Do you mean to say that is the only cause that could
cause a spindle to break that you mentioned, sirY
.A. That is the only test we put them to, just running on the
track. I imagine you could put it on a press and it would
break.
Q. Could it be caused by defective metal f
A. Well, whenever I put a spindle on I have it magnafluxed.
Q. I am not asking· you that, sir; I am asking you another
question.

:Mr. May: Mr. Reporter, please read it.
Q. Could it be caused by defective metal?
.A. Well, I haven't yet bought one from, the motor company
that is defective-from the Ford Motor Company.
page 55 ~ Q. Is it possible for spindles to be defective?
.A. I have never run across them, so I couldn't
answer.
Q. Do you -mean to tell the Court and jury seriously that
metals can not be defective? Is that the effect of what you
tell us?
A. You are speaking of a new spindle or old one?
Q. Take either you wiRh.
A. An old one which could have been-could have had a lot
of force put on it the same way as we run them.
Q. Then it could be caused to break by a lot of force if applied to it?
A. Yes, sir.
Q. It could be done by a lot of stress and strain Y
A. That is exactly what it takes.
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Q. And those things could cause it to break just as well as
if there was any rut to run in or wasn't any rut to run in Y
A. Well, not as frequently.
Q. Not as frequently Y
A. No, sir.
Q. But with some frequency, you think 1
page 56 } A. Well, I haven't run across any on a passenger car that broke.
Q. Did you ever hear of metal fatigue!
A. Yes, sir.
Q. What is that?
ov!~ ifshb;e~kin~n~~i!/netal ~ith too much force on it a~~
Q. So metals deteriorate just like anything else?
·.
A. I imagine they would.
Q. Then it could be caused by a deterioration of the metalthe break, could it not?
.
A. Well, I don't know how lQng it takes metal to deteriorate.
Q. As a matter of fact, now that we have mentioned some,
of the others, you would not confine th(l cause of the broken
metal to any one thing, would you?
A. I was only speaking of my experience.
Mr. May: All right, sir, we have no other questions.
~Ir. Poole: I have no questions.
Witness stood aside.
page 57 }

Mr. Moncure:
witness.

Call Mr. Crouse as an adverse

EDGAR F. CROUSE,
a defendant c.alled on behalf of the plaintiff, being first duly
sworn, testified as follows :
DIRECT EXAMINATION.
By Mr. Moncure:
Q. State your name, please, sir Y
A. Edgar F. Crouse.
Q. Where do you live?
A. 3022 Park A venue.
Q. What is your occupation?
A. Machinist helper, Southern Biscuit Company.
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Do yon drive in the stock car races t
Yes, sir.
How long have you been doing that Y
Three years.
Yon were the driver of this car that had the broken axle
on September 30, 1950, were you not, sir f
That is right.
Q. Was that your first broken spindle accident?
page 58} A. No, sir.
Q. How often have you had one before to break!

Q.
A.
Q.
A.
Q.
on it
A.

/

/-,...~-·,.Mr. May: If Your Honor please, may we stipulate my objection to the other testimony with reference to other broken
spindles will run throughout the entire case Y
Mr; Moncure: I will withdraw the question.

Q. How many times have you been a spectator at or participant in stock car races in the last three-years period in
which you have been engaged in themt
A. That would be hard to say 1
Q. Well isn't it or is it a wheel coming off in participation
in stock car races one of the frequent and known· hazards of
competing in stock car races Y
]\fr. May: If Yonr Honor please, may we stipulate my objection to this testimony will go throughout the case? I don't
want to make continuous objections.
The Court: May that be stipulated f
Mr. Moncure: Yes, sir.
Mr. Parrish: I would also like that to apply to me.
The Court: It is stipulated Mr. Parrish is also included.

By Mr. Moncure:
Q. Well is it or isn't a wheel coming off in participation of stock car races one of the frequent
and known hazards of competing in stock car races f
A. It happens quite often.
Q. And all promoters of stock car races and operators of
tracks know that fact, don't theyt
A. Yes, sir.
page 59 }

Mr. Parrisl1: I object to that. I think that is covering too
much ground.
The Court: I sustain the objection the way question is
asked.
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Mr. Moncure: We except to the Judge's sustaining the objection.

Q. You have been in it three years and know that of your
own knowledge 1
A. Yes, sir.
Q. Now on this particular occasion how many times had
you been around that track previous to this spindle breaking
on the car?
A. What do you mean by around the track Y
.
Q. Had you been around that track that day before?

!: !t~il::hi;;;:~tl:U:~.the trackf

/~

Q. What result and effect do ridges and ~hmps
page 60} on a track have on an automobile running atound
on iU Does it jump around orA. It chatters, it jumps.
.
Q. Wbat do you mean by chatters? Jumping up and down?
A. Yes, sir.
Q. And this track had ridges and ruts that dayY
Mr. Parrish: We object to that as leading.
Mr. Moncure: I withdraw it. That is all.
:Mr. Parrish: No cross examination at this time.

CROSS EXAMINATION.
By Mr. May:
Q. How long did you say you had been in this business 1 .
A. About three years.
Q. You had been around how much of the track the day before this accident occurred?
A. Yon always have a warm up. You ,,,arm up to get the
feel of the track and feel of the car, and I ran the heat several
laps until I had heating trouble and I pulled in.
page 61 ~ Q. I understand you are a professional racer, is
that correct?
A. It is my hobby.
Q. And are you a professional at it, would you say?
A. What do you mean professional? If you are a professional you would have to do it as a living.
Q. I declare I don't know, sir. I shall not press it. Someone had said on your behalf you were a professional; your attorney, I believe. Did you hear him say that¥
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. A. That is right. I consider myself one.
Q. I am sure you are a good one, sir. From the laps that
you made in the second race you knew the condition of the
track, did you not f
A. Yes, sir.
Q. vVhat did you run in the, race for?
A. The prize, to win it. ·
Q. You didn't regard the bumpiness or choppiness sufficient
to stay out of the race, did you f
A.. The other drivers drove it so I figured I could.
Q. So you were driving, too f
--~ _ A. That is right.
/·
Q. You did not reg·ard it as of sufficient moment
·page 62 ~ to or the extent of the bumpiness you spoke of to
be of sufficient moment for you as a professional
to get out of the race, did you?
A. Not at that time .
. Mr. May. We have no other questions, sir.
Mr. Poole: We will waive any other questions at this time
and reserve .the right to recall this witness.
The Court: Very well.
Witness stood aside.
THOMAS HENRY FAGAN,
the plaintiff called on his own behalf, being first duly sworn,
testified as follows :

· DIRECT EXAMINATION.

By Mr. Clarke:
Q. You are Mr. Thomas Henry Fag·an, the plaintiff in this
suit, aren't you, sir?
A. Yes, sir.
Q. Where do you live?
A. Route 10 Chesterfield County.
Q. What is your age T
page 63 ~ A. Fifty-three.
Q. Then you were fifty-one on the date of this
accident?
A. Yes, sir.
. Q. Did you attend the races at the Atlantic Rural Expositjon that we have been talking about on September 30, 1950f
A. Yes, sir.
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Q. Did you pay an admission to the Fair Grounds.7 ·
A. Yes, sir.

Q. Did you pay an admission to that part of the Fair
Grounds given over to the automobile races Y
.A. Yes, sir. .
Q. Have you ever attended any automobile races before?
A. Yes, sir.
Q. About how many times?
A. About four.
Q. During any of those four times that you saw races did
you see any wheels come off any of the cars T
~: ~~~s~bere did you sit after. you entered the race ti:tc~
ticket gate?
'
A. In the bleachers on my left facing the track-on my left
near the left-hand side.
page 64 ~ Q. Were you directed there by anyone o·r did:you
pick that seat out yourself!
A. We was directed there by men in front of the bleachers
to take a seat in the bleachers.
Q. Now approximately how long were you there before this
accident occurred T
A. I imagine about an hour.
Q. It has been admitted by the opening statement here and
in the pleadings that a wheel came off this car and struck you.
Did you see the wheel before it hit you?
A. No, sir.
Q. Where were you looking at the time the wheel hit you 7
A. To my right on the other curve opposite the one that the
wheel ran off from.
Q. Now what did you first know about your being hit?
What did you first feel?
A. Well, I remember feeling the collision and the wheel
standing right in my stomach.
Q. Do you have any idea what happened to you after that.Y
A. No, sir.

•

.

.

•

•

•

•

•

•

•

page 108}

•
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THOMAS HENRY FAGAN,
the plaintiff resuming the stand for further examination, testified as follows:
CROSS EXAMINATION.
By Mr. Parrish:
Q. Did you give us your age when you started f
A. Yes, sir; .fifty-three.
Q. I believe you stated you had attended some automobile
races prior to this occasion f
A. Yes, sir.
,,..----..,Q. Had you been to the Fair Grounds beforef
l\._. No, sir; I have been to automobile races.
,.
Q.\How long· were you out there before the races started f ·
A. ;The races were under way when I got there.
Q. Was it somewhat crowded; tl1e bleachers
page 109 ~ and grandstand f
A. I was told the grandstand was .full, only
seats in the bleachers. I was directed up into the bleachers.
Q. ,vm yon tell us generally just what part of the bleachers
you were in?
A. More ot less at the left-hand side of the bleachers to mv
left and approximately a third of the way I would say, the
best I remember, up in the bleachers.
Q. Prior to this accident had you noted that there was a
snow fence out between yon and the race track f
A. No, sir.
Q. Had you noticed there was another fence close to the
track?
A. No, sir.
Q. Had you noticed there was a guard rail out beside the
track?
A. No, sir.
Q. I believe you said you didn't notice the tire coming towards you wl1en it struck you f
A. No, sir, I was looking in this direction and the tire hit
me in this side (indicating); I was watching the other curve.
Q. Were some of the cars at the curve you were looking at?
A. The best I remember it was about three neck
page 110 ~ and neck for first and second place. Those wera
the ones I was. watching.
Q. They apparently had gained that much on the cars that
were back down by yon Y
·

j
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A. Well, the race was, as I recall it, pretty near over, that
particular race. It was along· towards the finish anyhow.

•
page 111

•

•

~

•

•

•

By Mr. May:
Q. Mr. Fagan, if I may ask you a few it might seem obvious
questions, but to us are important. What is the purpos,: ~
going to the races to see them? Is it the ide~~,~ ""··'<\
page 112 ~ the thrill of the race or what was your puq>ose
,.
in seeing races Y
A. vVell, I didn't have much idea of going to the races when
I went out there. I had some time to spend and I went out
there to see the Fair; we walked around over the Fair
Grounds and looked things over and heard these race cars going in there and decided to go in and sec the races. I made
no particular effort to go out there to see the races, I just
went out there to attend the Fair.
Q. vVhy did you think you would like to see the races¥ vV as
it any thrill it would afford you V
A. I never seen enough of them to g·et a thrill. one way or
the other. I just went in there more or less to be going somewhere because I was out there.
Q. Did you know that the track was a dirt one?
A. No, sir.
Q. You didn't notice the races close enough to see whether
it was a dirt track?
A. It was dust flying up after I got in there, but I didn't
know it beforehand.
Q. vVhen you got in there and before the accident occurred
you knew you were watching a dirt track or a race 011 a dirt
trackY
A. I can't say that I did. I never gave it that
page 113 ~ much of a thought.
Q. Well, what kind of track did you think you
were watching a race on when you saw the dust rising off of
iU I ·don't mean to saddle words on you, I am just trying to
find out what the situation was from you.
A. I am telling you I didn't even consider the track,
1

••· .,

1
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whether concrete, dirt or what, but since you mentioned it and
put the w9rds in my mouth I remember seeing the dust come
up from the track, but before that I didn't have any idea what
kind of track it was because I was back possibly 50 or 75 feet,
I dou 't know how far back from the track.
·
Q. But you wouldn't have us believe you thought when this
nccident occurred that you were watching a race on anything
but a dirt track, would you?
A. It is hard for me to ten you what I thought at that particular time.
Q. What?
A. It would be hard for me to tell you what I thought at
that particular time.
Q. Let me ask you this question, if I may. Did you understand up until this accident occurred that you were watching
a race run on a hard surface either cement or macadam?
A. No, sir. I never gave it a thought what kind
page 114 ~ it was.
Q. Did you give anything a thought after you
got in the bleachers, sir Y
A. I was watching the races, very interested in them.
Q. You say you didn't notice whether there was any barrier befoi·e you and tbe race track at all?
A. It was some kind of fence, but I didn't pay any attention to that.
Q. You saw it?
A. It wasn't enough to obstruct the races and that was all
I was looking at.
Q. And you never had occasion to complain about what barriers were in front of you between you and the race track, did
you?

Mr. Moncure: If Your Honor please, he is making him his
own witness. This gentleman has not complained about any-

thing. r submit the question is improper, it is not proper
cross examination. The· witness lias not said he complained
about anything. He went out there to look at the races and
didn't notice the track or the fence. I say what he complained
of is an improper question.
Mr. May: I submit it is a proper question on
page 115 ~ the theory of unavoidable accident and assumption of risk.
The Court: I will allow the question for what it is worth.
Mr. l\fay: I suggest it is worth very much.
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Q. You never had occasion to complain about what barriEn·s
were in front of you between you and the race track, did you Y
A. No, sir.
Q. So far as you were concerned, they suited you f
A. So far as I was concerned, I considered I was safe sitting where I was.
Q. Why was it you considered you·were safe witting where
you were?
A. Because I was far enough up in the bleachers to be out
of the way of the running of the cars. I didn't have any idea
that the thing would come up there and bother me.
Q. dHow hig~ were you in the bleachers off of t4e ground~. ,. ,;~JR;~.
wou1 you say r
,;-· .. · .,\
A. About as far, the best I can remember, as from here to
·
that column over there.
Mr. May: May we have that stepped off by Mr. Goode and
stipulate iU
.
.
Q. Do you think about ~O feet would be correct or would
that be too much Y
page 116 ~ A. From 15 to 20 is what I say. I never noticed
when I walked up in the bleachers and I am sure
I .didn't when I came down.
Q. I know you can't tell exactlyA. I had never been there before and never been there since.
Q. How far were you from the extreme left hand corner of
the bleachers, reckoned with the direction that you were
facingY
A. I imagine about 20 feet, something like that.
Q. You were 20 feet you think or approximately that both
ways from the corner and from the front 1
A. That is what I would think, but I am not clear on that
part of it at all. I had no occasion to notice the distance
where I was sitting.
Q. You felt though that you were at a sa£e distance from
the track¥
A. Yes, sir.
Mr. Moncure: Are you going to introduce that platf
Mr. May: Yes, sir.
Mr. Moncure: I would li_ke to take a matter up with the
Court.
( Counsel conferred with the Court at the bench.)
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l\fr. May: By agreement of counsel I desire to
introduce as Atlantic Exhibit No. 1Mr. Moncure: Before you say by stipulation of counsel I
want it understood counsel for the plaintiff does not stipulate
any snow fence was there, but other than that the measurements are agreed upon.

page 117

The Court: But it is not agreed that the snow fence was
there.
(Filed and .marked Defendant Atlantic Exhibit No. 1)

/

,.-~-,_.By Mr. May·:
'- Q. I am not much of an engineer myself, but if you can
orient yourself with reference to the plat, I wonder if you
would mind punching this pencil through the place to get the
place to where you think you were sitting1
A. ·well, somewhere in this neighborhood here ,vhere-I
don't know what it is from there, but the best I remember I
was sitting somewhere about there, about a third of the way
up, approximately 20 feet.
Q. A little to the left of the letter B 7
A. Yes, sir.
Q. Would this be a bout right where these lines come in Y
page 118 ~

Mr. Moncure: Have yon told the ,vitness the
scale there Y
Mr. May: He has got it as much as I have.
Mr. Moncure: If the man doesn't know the scale on a plat,
I submit it is impossible for him to designate a distance he
clescribes as 20 feet ..
Mr. May : I will conform to your suggestion. The scale
is 1 inch equals 30 feet.

Q. Now with that in mind, would you tel1 us about where
you were °l I !mow yo!l don't know exactly,, nobody pretends
you do, but will you give us some idea where you were?
A. Just near a third of the way over to the left hand side.
I don't know bow far, from the edge.
Q. If this isn't right, I am going to ask you to tell me yourself; I don't want to do anything-is that about the place?
A. I haven't got a scale to go into that detail, but I am
telling you where I was the best I remember.
Q. A third of the way?
A. About a third of the way.
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Q. And how far from what would be the end on the left hand
side?
page 119 ~ A. Somewhere about 20 feet.

Mr. May: The same time I have several others, so I will
show the map and two exact. copies of it to the jury so they
may get an idea. You can see the scale is on there.
Mr. Clarke: vVould it be proper for plaintiff's counsel to
show what fence we say isn't tliere 'Y
Mr. May: Yes.
Mr. Clarke: This fence they have labeled as a fence which

!!7r~~t~r8~~::t
:u~~f:1 ~f fh:~!a1. ~~:o~i~:~:s tb!dpr:~ .
tiff's evidence so far there was no snow fence there and that
is what we stipulated. The rest of this is all right with the
exception of our evidence there was no snow fence.
By 1\fr. May:
Q. Your idea of a race, I take it, is the same of all of us.
The idea is for a winner to run faster and 'get home, as it
were ahead of the others. You are familiar with· a rnce to
that extent, are you not¥
A. Yes, sir.
Q. And with that in mind, you understood the drivers were
getting all the speed they could out of their vepage ·120 ~ hicles in order to get in first, did you not?
A. I imagine they were.
Q. What was the speed as best you could estimate of the
fastest that went by there while you were there Y
A. I wouldn't attempt to estimate it.
Q. You knew it was in the realm of possibility for one of
them to break a part, dicln 't you f
A. I never gave it· a thought.
Q. You never thought of it?
A. No, sir.
Q. You knew that is a fact before you got there, didn't you
or did you?
A. I never gave it a thought.
Q. Have you ever given the question a thought or has it
ever come to your knowledge when vehicles are going at a
fast speed events of this kind might possibly happen J
A. I have got a thought about it since it happened.
Q. Yes, I understand that. Do you notice in the papers all
about wrecks happening on race tracks?
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A. I never was interested in races or anything in the line
of sporting events. My hobby was fishing and hunting. I
don't care a whole lot about that. I just went there for the
sake of having somewhere to go. I was seeing the Fair and
thought I would take that in, too.
page 121

r

Mr. May: We have no other questions, sir.
Mr. Poole: No questions.

·witness stood aside.
Mr. Clarke: The plaintiff rests.
Mr. May: We have a motion to make, Your Honor.
The Court: We will recess 10 minutes and I will see you
gentlemen in chambers.
. IN CHAMBERS.
Mr. May: Judge, you have indicated to counsel informally
that you would prefer not to hear fully at this time a motion
to strike on behalf of any of the defendants and for that
reason I, of course, am not in a position to present any full
argument upon the motion to strike the evidence on behalf
of the defendant Atlantic Rural Exposition, Inc., I do, however, desire to state as emphatically as I can, consistent with
the Court's suggestion that it not be heard, that there is no
evidence in this case upon which a verdict could properly be
based against this defendant. I say that for the reason that
the only evidence is that there was a choppy or bumpy track
aud that the fence was four and a half feet high and that
the tire wo-qld not have cleared it if it would have been perhaps five and a half or six and a half feet high.
page 122 r We might very readily say to Your Honor if we
built it twenty-five feet high and it went twentysix feet high, we wouldn't have built it high enough, but that
the substance is the case ag·ainst us and we submit it is no
case to go to the jury as to us.
Mr. Par.rish: If Your Honor please, the Defendant, Roynll Speedway, Inc., vdth deference to Your Honor's indication
of your wishes and simply to get this in the record, moves
the Court to strike tho evidence as to that defendant, upon
the ground that no evidence of actionable negligence as to this
defendant has been shown which could support a verdict,
nor does the evidence indicate in any way a failure of anr
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cluty owed by this defendant to the plaintiff. At the most,
the evidence to this time shows an unexplained breaking of
the spindle on the automobile being operated by the defendant Crouse which caused hijuries to the plaintiff Fagan and
it has not been shown how defendant Royall Speedway was
in any way responsible for this act or that it was negligent
in such responsibility.
_
Mr. Poole: I haven't said much in this case, but I am
going to say something now. If Your Honor please, on bel1alf of the defendants Edgar F. Crouse, Mr. Dymacek and Mr.
Luck we respectfully move to strike the plaintiff's
page 123 ~ evidence as against those three parties. Now the
evidence in this case has not shown any negligence ~n ~my of those parties_. ~he evidence that is in th.~. ~"r\
l'ecord md1cated on cross exammat10n by Mr. May that Crol;}.stf
\
knew the track was rough and that he drove on it knowing of
its condition. Mr. Crouse 's answer to that was that the
others drove on it and he drove on it likewise.
Well, if Your Honor please, I do not believe the evidence
here has shown either one of these parties or all three of
them guilty of any negligence which caused or efficiently
contributed to the cause of this accident. The evidence is
devoid of any negligence on their part. There is evidence here
put on by the plaintiff that the spindle was x-rayed, that
there was no evidence of any defects in it from that examination, and if tha_t couldn't be shown by x.:ray, it couldn't be
i:;een by the eye, either a latent or patent defect. These parties were under a duty to exercise ordinary care under the
circumstances then existing and we submit to Your Honor
they have done it and we respectfully move the Court to strike
the evidence against each and every one of these parties..
:Mr. Moncure: If Your Honor please, I think we have one
basic principle here certainly as to the Defendants Royall
Speedway, Inc., and Atlantic Rural Exposition, that where
persons hold out to the general public an invitapage 124 ~ tion to come on their pre.mises and witness a stock
car race, they certainly are under the <luty to exercise that degree of care that a reasonably prudent person
under the same or similar circumstances would. It has beeu
Rhown in the evidence here by the plaintiff that there was a
42 inch fence, it has been shown in the evidence there was a
track with rough places in it, it has been shown in the evi'1ence that the wheel and spindle came off one of the racing
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cars and came into the stands, the place provided for this
man to sit, and seriousiy injured him.
.
Now it is peculiarly the province of the jury to say whether
with that type of race put on, with that type of fence, that
type of seat provided, they exercised that degree of care a
reasonably prudent man would exercise under the same or
similar circumstances and that is the reason Your Honor let
the evidence in as to the spindle and the fact that wheels and
spindles do come off automobiles even under the best circumstances. They are known things to persons who put on
these sort of races and participate in them. The plaintiff has
testified that he -never had seen any come off, never knew
anything about ~ny danger of that sort. The books are full
/---~ pf cases where there is not any contributory negligence in
/
the case there is an assumption of risk. Mr. May can't fincl
.,
a case where anyone was put in the grandstand at a race at
a time where they have ever been held guilty of contributory
negligence. It is not the baseball game where the
page 125 ~ thing is that in the ordinary course of events it
moves through the air and they assume the risk.
Now Royall took off the dirt track and put back the macadam track and he has got an 8 foot fence there and moved
his stands clown there so things couldn't go high enough to
jump over the fence in to the stands. That I say is peculiarly
for the jury as to what degree of care they took. It is no question about the law in Virginia on that sort of thing.. The cases
lay do\vn the basic principle.
·when yon come to Mr. Poole, all I have to say about him
I1e ran a race out there ,vith full knowledge; he says the track
was rough, one of the main witnesses, and does he become
Iia hle when he takes a known hazard. That is a matter I
would rather think he would.
But as far as Royall Speedway is concerned, to come in say
they are purely an independent contractor-if they were,,
that wouldn't release Mr. May's client, who provided the
premises, but 1\fr. Royall's own contract says to keep the track
safe and free from dust. Now my friends here say all that
dealt with dust, but if that contract dealt with dust which
wouldn't be safe, and Royall himself said the application of
this chemical tends to bind the dirt together and keep it from
rutting, I say Royall is certainly liable, the agripage· 126 ~ cultural association is certainly liable for the con.
dition of the premises and Mr. Poole's clients are
chargeable with participating in a known danger.
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The Court: The Court overrules the several motions and
after all the evidence is in if you gentlemen care to review
your motions the Court will go into it very fully.

•
page 130

*

r
*

*

ERNEST L. HUTCHINS,
a witness called on behalf of defendant Atlantic Rural Exposition, being first duly sworn, testified as follows:

/~

DIRECT EXAMINATION.

By Mr. May:
Q. ,von 't you please tell us your full name and
age?
A. Ernest Lloyd Hutchins, twenty-three.
Q. And where do you livei
.A. Route 3 Glen Allen, Virginia.
Q. ·what is your usual occupation?
.A. I am a service station attendant right now.
Q. What experience have you had in any type of show car
racing?
.A. What is that?
Q. Stock car racing.
A. I have been in it about three years.
Q. vVhat courses have you runt What various races have
vou been tot
• .A. I have run quite a few half mile races.
Q. Tell us the places-some of them, if you can recall, that
you have run.
A. Norfolk; Virginia Beach Speedway; ·wnson, North Carolina; Newport News; Royall Speedway; Atlantic Rural Exposition; Hybla Valley.
Q. How many of those were dirt tracks, so far as you can
remember?
A. All except two.
Q. Which two are they t
A. Norfolk and Royall-Princess Anne.
page 132 r Q. Is there any particular reason why some are
hard track and some dirt?
page 131

r
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...,

A. It depends on the dirt they put on it.
Q_. V{pat I am trying to get at is there any reason why some
_people ,vill have a ~ard· surfac~ ~nd some a d~rt surfacet
1vir. Moncure: If Your Honor please, I object to that question as to the reason why they have o'ne or the other. He just
runs on the tracks.
. Mr. May: I aske~ him did he know.
. By· the Court :
Q. Do you know?
A. No, sir..
By :Mr. l\Iay:
Q. How long have you _been engaging or have you been
racing?
·
· A. For three vears.
Q. ·were you 1n any of the racing at Atlantic '.Rural on the
30th of September, 1950 Y
A. I don't remember back that far. If it was the day of the
accident, I was.
· ·
··
Q. Do you know which race you were in or races V
A. I was in the same one that Crouse was when 'the accident occurred.
·
Q. Do you remember whether you were also in the _final Y
A.- No, sir, I wasn't.
· ·
page 133 ~ Q. Do you remember whether you were in one
of the races prior to the Consolation in which this
happened?
A. ~o, sir, I don't.
Q. "rJmt is the extent that you had been ov·er the track
that day?
A. As far .as ~ can remember.~ it is nsual1y always the
same.
Q. I mean how much of it had you been over that day or
did yon go over' it?
A. I had been over the whole track.
Q. And how many miles would you say you had driven on
it that day?
.
.
A. "\\~ell, I don't know how many _laps I was in warming
up the car.
-· ·
Q. Whitt was the condition of that track that day, sir 1 . ;
A. Well, it·is always in fairly good shape, except for later
in the races the turns usually-they dig out and sometimes
they crack a little bit..

J .
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Q. Do you know whether that is- true of all dirt tracks?
A. All of them. are dug out quite a lot.
Q. How did -the- track that. day compare with the other dirt
tracks yori have raced on Y
·
A. I would say it runs around the same.
page 134- ~ · Q. Do you remember· what barriers were -up
between the race track and the bleachers f
A. As far as I can remember, it was a guard'rail and tlien
a wire fence behind that."
··
Q. Do you remember whether there·was any fence between
that wire fence and the bleachers?
A. I·belie:ve it was a ,vooden fence up there, if lam not mis~
taken.
·
·
.,,.('?'·
Q. How did: those several guards compare with the several
guards at other tracks on which you have raced 1
.A. Well, the ~pectators sit a little farther back than they
·
. :
usually dq at t~1e other tracks.
: Q. And how about the barrier and fence?
A. Well,. the. fence is-they usually have higher fences and
some of -them they don't have any.
Q. Now did you preak your spindle that day?
A. No, sir.
·
Q. Do you know of any others that ·broke that day:f:
.A. No, sir, not right offhand.
Q. Were there any other parts of cars s9 far_ as _you.. know
broken on the track that day? ··
· ·· · · · ·
· : . · ·
· A. I don't remember.
Q. Did you see the- tire at all, sir, and the wheel before it
came to rest f
A. No, sir, i didn't.

page 135 }

Mr. May:
amine ..

AH ;rigl;tf, gentlemen; you may ex-

CROSS EXAMINATION.

By Mr. Parrish :
.
.
Q. You knew Eddie Crouse, one of the drivers, didn't you?
A. Yes, sir.
..·:., · .
: Q. What position were you on the track in relation to him?
A. Well, I was right behind him at the time· he 'broke-the
spindle.
Q. You passed over then substantially the same track he
did, didn't you?
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/

A. More or less alike. I don't remember exactly.
Q. But you were behind him and weren't in the act of passing, so you would follow practically immediately behind, allowing a safe distance?
A. Thatis right.
Q. To keep from colliding with him?
A. Yes, sir.
Q. And you would cover substantially the same part of the
track, wouldn't you 1
A. Yes, sir.
Q. And you didn't notice anything rough about the track
up until the time of the accident, did you Y
page 136 ~ A. As far as I can remember, it wasn't too
·
rough. It may have been rough, but I just don't
remember that far back on that.
Q. You don't remember the track being any rougher that
day than any other day that you raced on it, do you 1
Mr. Moncure: If Your Honor please, we are not concerned
with what this witness says he doesn't remember whether it
was or wasn't-the witness has definitely said he didn't remember whether it was rough or wasn't rough and now he
is asking him whether it was rougher that day. He can't
answer that question.
.
Mr. Parrish: If he can remember, is what I asked him.

By the Court:
Q. Do you remember the condition of the track on that day?
A. It always runs around the same.
Mr. Moncure: That is no evidence if he doesn't remember
what it was on that day.
Mr. May: The witness says it was the same every day,
.never any difference, or substantially that.
Mr. Clarke: He also said it may have been rough that day.
The Court: The gentlemen of the jnry will repage 137 ~ member what has been said.

By Mr. Parrish:
.
Q. ·was there anything about the condition of the track
which caused you to considei~ whether or not you would continue racing after you started¥ .
A. No, sir.

r··

.

.

"

...

'

....
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Q. Wei·e there any withdta,vals'by·any'o(the.. other racers?
A. Not to my knowledge.
: · · ··· : '·
· ·.
Q. Tha.t day, so far as. you 1knowr
· .. . .
A. Not td my knowledge'.' • •• .
• ' • ' ".
Q. Did you complete the race?
A.· I don't remember whethei· I dicl or not. If didn't any.thing happen to my car; l did. ·
·
... , .
'Q. You didn't ·have any spindle trouble that· clay, at any
rate, did you f
, A~ No, ~ir.
· · Q.· And it was in your judgment as driver of the car whether
you would race or wouldn't race after you got out -on th~c-·,~-~~
track, w~sn 't·'iU- · ··
·
·
'
· · ··
·.
A. Yes, sir.
Q. And Mr. Royall had n.othing to do with your decision?
That is made'by your That was something for your own personal judgment, wasn't iU
· ··
'
· · A. Yes, sir. ·
· ·
·Q. And you determined how you would run the
page 138 ~ car in the rac~ and. hQw y:ou would attempt to pass
others and all other· matters in connection with
·· ·'
the operation of the car at1 the race?
A. Yes, sir. 1 ., ·
'
•
'I

J

'

•

I

By Mr. Poole:
.
Q. Mr. Hutchins, before the race on tliat date did you make
any inspection of your automobile?
·
A. No, sir~ I on~y drive them; I don't usually go around
,
inspecting. '
Q. Even though you are the driver, you make no inspection
of the vehicle that you are to drive t ...
A. No, sir.
. ·
Q. You rely on who to do the inspectionl.
. A. Well, it all d~pends on who I drive for whether I look
at the car or not. We can usually tell whether it is a safe car.
.
I know just about all the owners.
Q. I am not trying to confuse you. · One moment you said
you didn't and now y~:>'u say you did.
A. It depends on the owners of the automobiles.
Q. Did you examin~ .th_e car on the day of this accident?
A. I don't remember whether I did .or not. I don't think
I did.
. ..
.
Q. In the last race you ran-when was that?
v ··A. Last Sunday.
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Q. Did you inspect the automobile then that you
page 139 } drove f
A. No, sir.
Q. ·when is the last time you ever inspected an automobile
that you drove in an race!
·
A. It has been last year. I haven't inspected one this year.
Q. Now on the day of the accident here where Eddie
Crouse' spindle broke did you have any difficulty with your
car at all on the track¥
A. I don't think so. I don't remember.
Q. Do you know whether or not your car was chattering?
I believe you use racers' terminology.
/,...- --.. _ . A. Well, they tremble a little bit all the time.
Q. ·what causes it to tremble a little bit all the time?
A. I reckon it is the speed.
Q. Does the track have anything to do with that?
A. That helps.
Q. Now in the first race that is run is there any difference
between the condition of the track then and say the last race
you run?
A. I don't remember that; 11ot that day.
Q. You only ran in one race 1
A. I don't remember whether I ran the feature or not.
Q. Do you remember whether you ran in the .
page 140 } race Eddie Crouse was in?
A. I was in that.
Q. You are positive of that?
A. Yes, sir.
Q. But you are not sure whether you ran in any other race
that day?
A. That is right.
Q. Do you know what position Crouse was in at the time
the spindle broke?
A. No, sir, I don't.
Q. Were you driving a little behind him or to his right or
1eftT
A. I would sav more to his left.
Q. Then you didn't go over the same track-same portion
of the track that Eddie Crouse went over just prior to the
time the spindle broke?
A. Well, we usually run in a turn together, but when you
eome off the turn you usually try to get inside a fellow or outside, and I was moving to the inside if I could get in.
Q. Then you didn't go over the same portion of track that
he went on just prior to the time the spindle broke t
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A. That is right.
By Mr. Moncure:
Q. I believe you told us as the day progresses
page 141 ~ and a greater number of races are run the tracks
begin to g·et roug·h. Isn't that always truet
A. Yes, sir.
Q. And don't they sometimes go out there and scrape them
to take care of that roughness and hold the races up for a
while?
A. Sometimes and sometimes it just gets worse.
Q. On this particular occasion the truth of the matter is
you don't remember any of the particularities of that t r ' - ~
that day at alH
·
A. No, sir.
Q. You don't know whether it was rough or smooth, do
you?
A. No, sir.
Q. But you do know, having raced out there enough, that
they usually have higher fences at these other places than out
there?
1

Mr. Parrish: He didn't say that. He said some higher
and some lower and some it was none.
:\'Ir. Moncure: He said they usually have higher fences and
some didn't have any.
Mr. Parrish: I vouch what he said. You didn't complete
bis answer, but limited it only to higher fences.
Mr. Moncure: When they have them, they are
nage 142 ~ higher.
..
Mr. Parrish: We object on the ground his
answer wasn't exactly quoted.
Mr. Moncure: Well, I am cross examining and I will ask
him over again.
Q. Didn't you state they usually have higher fences when
there are fences Y

Mr. Parrish: I object first on the ground that he hasn't
been correctly quoted, whether he stated it or not.
Mr. Moncure: This is cross examination, if Your Honor
please.
The Court : That as the Court recalls is a part of his
answer.

\
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Mr. Parrish: But not all of it.
The Court: I think be can answer that quc.stion and then
go on and ask .him the rest of. it. . .
· · ··: ·
t· .• .

~·

,-.... :'

~·

'

•

.......

'

Q~ ·I wiir ask· again. when they ha:ve fences d9n 't they generally have them ·higher than they·are ·out here at the Fair?
-4. Yes, sir, usually.
Q..,Hmv··high isr the fence at·RoyaJI" Speedway-; right high f
::. ' (,..
··A.- It is rightrhigh.
page 143 r,.. Q. Thi.~ do~sn !t stE:tnd OJ;It in your :mind as .a red
letter day because the spmcUe:broke. does 1U
··A~ 1t'does on that one occasion that I was behind Crouse
anti I remember sornebody.telling me.his;wheel .~ame off and
went up in the stands and hit some people. That is the most
I remember of it.
. .
Q.' Nobody evei talked· to· yon 'iibout this thing I don't
reckon until recently?
A. No, sir. .
·.
Q. The fact that a spindle broke in a race is nothing unusual, is it?
·
· ' ... ·
·
A. Sometimes it happens.
Q. Happens fairly. frequent, doesn't . itf.
A.: Yes, sir-not too frequently.
Q. Once in five races or ten races or what f
A. I drove for two years and broke one.
Q. And you ar:e one of, how many participants in a race f
A. Well, twenty-five.
Q. It is no~ an uncommqn occurr~n~e,. is itf
:A.· No, ·sit. . ·
·· ·
Q. A~1~ the f enC?es, ar.e _put-there; to ~eep the flying debris.
from hittmg the people at the races, aren't they.?
A. Yes, sir. . . .
.
_
·
·
· Q. Wheri yon are a participant .in. a race it is
page 144 ~ sort of a question of following the leader? If he
is willing t~. take t~e.risk, you t~ke it, rough track
or any kind of track? ·
' · ·
·
·
A. ·No, you drive to your own precaution.
Q. :But you figure if the _other fellow can drive it you can
<lo itf
A.,.On some occasions and some you don't.
Q. If' a fence is 42 inches high, it is high enough to turn
your: automobile from going over iU
,__ A. - What is that T
Q. If the fence is 42 inches high, it is hig·h enough to tur·n.
your automobile so it don't go over top of iU
1
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A. I don't know whether it would stop it or not.
Q. Your danger is out on the. ~rack,;· you are not :worrying
about people sitting there in the bleachers to determine
whether you are taking a risk on the track or not, isn't that
righU
A. That is right.
Q. '1;.'hat is all you are concerned with?
A. That is _right.
Q. And you have got what you call a guard rail there that
protects you and then a fence above that that protects you
from running out and turning over T
A. Y~s, sir.
page 145 ~ Q. What is the purpose of guard rails?
~
A. To help you swing off and not go over ,the
\·.
fence.
Q. Knock you back on the track. You stated Mr. R9yall
didn't tell you all to ru~ or not to run, is that right?
A. No, he didn't ten us. He negotiates the races. and :we
put up twenty cars and he p1ils up a guaranteed prize~
By the Court :
Q. What is thaU
..
A. I said Mr. Royall puts up a guaranteed prize and we
sponsor the race in our club arid if we have twenty automobiles which we are supposed to guarantee, then we do run it.
He furnishes the money.
By Mr. Moncure: . .
.
.
.
Q. How long would Mr. Royall employ your as~o~iati9n if
the twenty cars that you all guaranteed to run-if all of you
said you wouldn't run 7
Mr. Parrish: There is no evidence he employed the assoGiation. I don't know whethe~ you used the wQrd intentionally. ·
Mr. Moncure: If I used it, I didn't intend to.

Q. You are engaged by Royall and agree with him and
guarantee to him twenty cars will run T
A. Yes.
Q. And you bring twenty cars down there?
page 146 ~ A. That is right.
Q. And it fakes twenty people to run twenty
cars?
A. Yes.
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Q. How long would you have such an agreement if you put
your hats on and said you wouldn't run anymore?
A. It wouldn't be any more agreement there.

RE-DIRECT EXAMINATION.
By Mr. May:
Q. Did I understand you to say or may I ask you whether~
the bleachers are usually as far back as they were over there
that day?
A. No, sir, you didn't. They are usually a little higher off
·
the ground, but not back that far.
Q. Do othe:r places usually have a second wire snow fence?
A. No, sir, they only usually have one.
RE-CROSS EXAMINATION.

By Mr. Moncure:
Q. You don't know whether there was any snow fenc·e there
this day o:r not, do you T
A. What is that?
Q. You don't know whether there was any snow fence up
there this day or not, do you y·
··
·
A. Snow fence Y
page 147} Q. Yes.
A. vVha t do vou mean Y
Q. Mr. May was asking you about·the snow fence.
A. It was a fence there behind-in other words, the guard
rail and the wire fence and then another little fence to- keep
the spectators back from the wire.
Q. "\Vas that there that day or noU
A. Yes, sir, I believe it was there.
Q. "\Vasn 't it a chain strung across there rather than a
fence?
A. No, I am pretty sure it was a fence there.
Q. Where was that with regard to the bleachers, do you
know?
A. The bleachers was a dght- good ways from it.
Q. I mean it wasn't even in front of the bleachers and between it and the track Y
A. No. It was between· the efl~e and the track.
Q. How far from the bleachers and how far from the track!
A. I wouldn't know offhand. · ·
Q. You do remember it was there that day?
A. I raced every Sunday out there.
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Q. Now because they are there nowA. No, I don't know what is there now except that new

wire they put up.
Q. Why did you tell the jury there was another
fence there f
A. I remember it was a fence there-used to be a fence
there. Now right on that day I don't know if it was one that
day, but I know it was one there.
Q. Before and maybe afterwards?
A. Before and maybe afterwards: ·
Q. But you don't know whether there that day or not?
A. That is right.
·
page 148}

Witness stood aside.
· jAMES B. 'DUNN,
called on behalf of the defendant Atlantic Rural Exposition,
being first duly sworn, testified a~ follows:

DIRECT EXAMINATION.
By Mr. May:
Q. Mr. Dunn, would you please state your full name and

a~?
A.
Q.
. A.
Q.

.

James Blair Dunn, thirty-two.
Where do you live 7
Beaverdam.
What is your occupation?
A. Auto mechanic.
page 149 } Q. Have you been engaged in stock car automobile racing and, if so, tell us how long f
A. Since 1949.
Q. .At what tracks have you run?
A. Royall Speedway; Strawberry HillQ. That is the same as Atlantic Rural, isn't ,iU
A. Yes, sir-Wilson, North Carolina ; Martinsville; three
different tracks in N orfo]k.
Q. How many of those are dirt tracks that you have mentioned!
A. Royall Speedway at one time was dirt and Atlantic
Rural and two at Norfolk and Martinsville were dirt.
·
Q. Those you mentioned were dirt or weren't dirt t ' A. Were dirt.
.
.
Q. Were you in the races at Atlantic Rural on the 30th of
September of 19507
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A. Yes, sir~
. .
Q. Do you know what races you took part inf
A. No, sir, I am not sure; the second heat, I think, and the
feature.
Q. The feature is the last race, isn't iU
A. Yes, sir.
.
.
Q. Now the second heat ,vould require how :tnany laps to
be madeY
A. Ten laps. .
_
page 150} Q. ~µd the feature requires how manyY
A. Twenty five.
___
Q. So that would be thirty-five laps and it is half a mile a
.1 · -·lap, is itf
.
A. Yes, sir.
Q~. Mr. Dunn, did yon use the track to any other extent
than in the actual races that you took part int .
.
A. I drove around there a few times before the races-before the races actually begun.
Q. I wish you would tell us the condition of the track that
day.
A. Well, when I first drove around the track it had been
cut up and was soft.
_.
..
.
Q. Do you know whether the cutting up was from automobiles or from grading!
A. Grading.
.
Q. All right, g·o ahead and tell us a bout the track.
A. And as they run on it during the day the track got hard
on the inside and along the outer edges wh.ere the cars run the
track g·ot cboppy and breaking· away and it was a hole dug
between the third and fourth turns.
Q. Is there any way to prevent that that you know off
A. No, sir, I don't know of any.
. . .
.
Q. Do you know the extent of the hole which
page 151 ~ had b~en du~ qut between the two corners t
.A. I couldn't say pow deep it ,vas. I just remember it was a hole there right on the outer edge of the
beaten surface of t;he track.
·
Q. Where was that hole you speak off
A. In between the t_bird and fourth turns right about-I
would say a third of the way from the inside to the outside,
about middle way of the track.
Q. Now with reference to the points of the compass can
you tell what direction that was on the trackT
A. No, sir.
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Q... Was it about half way? Did you say about midway between~
·
. .
,
· A. ,I was talkinp: from the. i:nside to the outside of the track.
It wasn't quite midway of the track from .th~..ins~de.
:'
Q. And you don't know the extent to which that hole was
worn?
A. No, sir.
Q. Do you have an approximate idea t
A. No, sir, I don't want to say.
Q. What was the condition of the track that day as compared with the other tracks .on which you have run¥
A. Well, I have run on better tracks and worse tracks.
Q. How would this compare with the average~
pag·e 152 ~ A. I reckon that wo1;tld. be aµ average track./;"j.
\
Q. Are you familiar with what barriers were
·.
up that dayY
A. N;o,. sir, .not too familiar. , ,
.
Q. Well, sir,, I shall not ask you anything about that. Did
you see the tire or the wheel that struck Mr. Fagan?
A. Yes, sir.
. . ..
Q. Tell us when you first saw.it and what cours~-It did take!
A. I saw the wheel wl1en it was rolling_ down .the track. and
jumped the g·uard rail and .it was som~thing tl;iat obstructed
the view after that .. I dWn't know it hit anybody until they
started calling for ambulances there.
•
1
Q: Did you see it in the air as it went over any of the
fences¥
A. No, sir.
Q. Did you break your spindle that day?
A. No, sir.
.
. .
.
. :·
.. .
Q. Did you break any other part of you·r car in conection
with the races 7
A. No, sir.
I

Mr. May : All right, gentlem'en; you may examine.
.

.

.

CROSS EXAMINATION.
By Mr. Parri~~:
. . . . . . ;. .
.
page 153 ~ Q. There was no suggestion that th~ . track
.. .
there in the first b,e~t you ran_ was in any bad condition as to consider your withdrawing, was it Y
A. No, sir.
Q. That was your privileg·e if you wanted to do it or not
do it as a driver?
1
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A. I guess it was, yes, sir.
Q. As a- matter of fact, you testified you have raced on at
least seven tracks, most of them dirt and they have found no
way on any of those tracks to keep a dirt track in the course
of a race meet entirely smooth or level?
Mr. Moncure: If you know.
By Mr. Parrish:
Q. I say in your experience and observation Y
· A. I don't know of any, sir.
Q. You don't know that they have found any such way?
A. No, sir.
Q. In other words, there is a certain amount of roughness
or unevenness on all dirt tracks where automobile races are
being· held Y
A. Yes, sir.
Q. You were a member of the racing associapage 154 ~ tion-Ricbmond Stock Car Racing Association,
weren't you 1
A. Yes, sir.
Q. Were you a car owner or driver?
A. Car owner and driver.
Q. You didn't make any arrangement with Mr. Royall
about using your car or driving in this race yourself, did you f
A. No, sir.
Q. ·The association made those arrangements 1
A. Yes, sir.
By Mr. Poole:
Q. Mr. Dunn, what inspection did you make of your vehicle
_
before you ran in this race T
A. "\Vell, I always go over the whole vehicle between the
races and check it over ·for loose bolts and nuts and line the
front end up if it had been knocked out of line.
Q. What do you do if anything to check the front end of it?
A. I check it, that is all. When the front end was put up
everything was checked and good. I don't pull it down and
inspect everything between races.
Q. Do you ever pull the wheels down and inspect your
spindles before races?
A. Sometimes, yes, sir; brake linings and wheel cylinders
and spindles.
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.
Q. Do you remember whether you did that on
page 155 } September 30, 1950 before the races at Strawberry Hill?
A. No, sir, I don't remember.
Q. Now, Mr. Dunn, when you were driving in that racethat was in the consolation race .that this accident occurred,
was it not, sir?
·
A. I couldn't say.
Q. It was in one of the last races?
A. Yes, sir.
Q. Now when you were driving in that race do you remember what position you were in when this accident occurred in
regards to the leader of that race?
A. I don't think I was in the race that the accident occurred·'""
in.
Q. You weren't in that race t
A. No, sir.
Q. ,vhere were you at the time, do you remember!
A. In the motor pits.
Q. Had you driven in the first beau
A. The second heat, I believe.
Q. Is that the only.one you had driven in?
A. I think so.
Q. And at that time you say there was a hole in the .track
between the tllird and fourth turns?
A. Yes, sir.
Q. Now there isn't too much distance between
page 156 } the third and fourth turns, is it?
A. No, sir, it is almost a complete turn, just one
complete turn.
Q. In terms of feet can you tell us?

Mr. May: Mr. Poole, you can measure that from the map
and perhaps it would be more accurate.
·
Mr. Poole: Just wanted to get his opinion, if we coulc~.

A. I don't believe I know.
Q. Now, Mr. Dunn, you stated a moment ago it was your
privilege to drive or not to drive in a race. If you told the
Richmond Stock Car Racing· Association you weren't going
to drive on a track because it was rough, what would ·haP.pe-n?
A. Nothing, I don't imagine. I just wouldn't be out there.
Q. What if you didn't driv~
A. If I told them I wasn't going to drive it, it would just be
one less car there..

.--,
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,·

. Q. I me~~· if you went .there a~~ saw the. track :was rough
and you told them you weren't going to drive because of the
rough track, what would happen?
A:. I still don't think anythi~g wpuld happen.
Q.. Pid th~y.smooth that track over between races at anytime yon remember¥
A. I couldn't say, sir.
page 157 ~ Q. Would you kno.w what would happen if all
the drivers tbat came there said, "We refuse to
drive on this trackbecanseit is rough"! What would happen
the:n, do yon have any idea?
A. Yes, sir.
·---- .Q. Wh~t w:ould liappen f .
.A.. It wouldn't be no race.
.
Q! In the event that occurred, .woµld. anything be done to
the track to put it back into safe condition 1
A. I don't lqiow~
. .
.
.
Q. On this .Strawberry Hill track did you see any grader
around they used for smootlling the track?
A. I don't remember.
_
Q. Isn't there a grader; ·th~t. i,s, before .Royall Speedway
became a hard surface track, didn't they have a grader there
to g-rade dqwn the track between races Y
A. Yes, sir.
.
Q. Did you see any such grader at Atlantic Rural Expositioµf .. .
,
A. I don't remember seeing any. I. don't know, though;
c9vJd have been. It has been a long time and I don't remember.
.
. .
,
Q. Do you remember if they did. anything to .the track from
the first through the fourth heat to smooth it down at Atlantic
.. : : . . . R:ural E~positio~ on September 30th, the time
page 158 ~ this accide:nt oc~urred f
. _.
A. I don ~t think he did. .
.
Q. Now, Mr. Dunn, have you eyer had a spindle to break
on your carY
A. Yes, sir. .
.
Q. Do you have any idea what caused it to breakf
A. Yes, sir.
Q. What caused it to. break f
.
A. Strain, too much stress on it; holes, roughness.
By :Mr~ )\foncnre :
.. .. .
Q. Then the thing that causes spindles to break is usually
strain, stress or roughness of the track Y
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A. I would say so, yes, sir.
Q. And it is quite a frequent occurrence, isn't iU
A. Rig·ht frequent. ·
Q. Now you spoke of seeing the grader to level down the
track between races over at Royall Speedway. Did you see
it down at North Carolina where you were in races, too?
A. I don't remember any.
Q. You _don't remember whether you did or didn't 7 How
about Martinsville, do you remember there 1
A. No, sir.
Q. Do you remember in Norfolk whether you saw it or not?
A. No, sir.
page 159 r Q. Isn :t it more or le~s the practice where y ~
have a dut track when 1t gets rough to run that
"s
g·rader around to smooth it off between races T Isn't that the
practice!
A. It looks like it ought to be, but I don't know whether it
is or not.
Q. Except over at Royall's!
A. Yes, sir.
Q. And they do it over there!
A. They did do it, yes, sir.
Q. Now they have a macadam track at Royall's!
A. Yes, sir.
·
Q. What about the height of the fence over at Royall's next
to the bleachers T Do you remember how high that is?
A. I reckon it is 10 or 12 feet.
Q. And how about the one out there at Strawberry Hill or
the Agricultural Association where this accident occurred Y
How high is that fence!
A. I reckon 4 feet.
Q. When these spindles break and the wheel bounces down
the track it is much less danger of jumping an 8 foot or 10
foot fence than a 4 foot fence, isn tt it?
A. It looks like to me it would~
page 160

r

RE-DIRECT EXAMINATION.

By Mr. May:
Q. May I ask you whether the bleachers are somewhat
nearer the track at the Royall Speedway than they are ,at
Strawberry Hill i
A. Much closer at Royall Speedway to the track.
Q. You went into the fifth race and stayed in after this
wreck happened, did you notT

I
·\
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A. As far as I can remember, I did.
Q. And you didn't or anyone else as far as you know insist
on regarding the track before that race was run?
·
A. No, sir.

RE-CROSS EXAMINATION.
By Mr. Parrish:
.
Q. As a matter of fact, the grandstands out at Mr. Royall's
Speedway isn't about more than 8 feet from the track, is it?
A. I don't kn.ow exactly how far.
Q. It is quite close; something like from here to the Judge's
desk?
A. Fairly close.
Q. You think it is certainly not over 10 feeU
A. Not much over that.
Q. And isu 't it customary when the spectator
page 161. ~ accomodations, bleachers and grandstand, are
closer to the· track the hig·l1er the fences are? Is
that the practice according to your observation?
A. I guess it would be.
By Mr. Moncure:
Q. Because it is safe to sit rig·ht up against it when it is 10
feet high, isn't iU That is why the bleachers are close to it?
If it is 10 feet high, you can bring your bleachers up to it because the fence would turn any automobile t
A. I wouldn't say perfectly safe?
Q. But it is safer 1
A. Yes, sir.
Q. If the fence is 42 inches high, bow high are those wheels _
turning up when the axle breaks off?
A. Different cars run different speeds. It depends upon
whose car.
'
Q. But they are humming, aren't they?
A. Yes, sir.
Q. And if humming and jump a 42 inch fence, they might
hit here and ricochet 100 ya1;ds 1
A. I haven't seen too many run off.
Q. Haven't you seen them ricochet and run 200 or 300 yards
and nothing· stops them?
A. Yes, sir.
By Mr. Poole:
page 162 r . Q. Mr. May just asked you if you were driving
m the fifth race. I understood you to say you
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only drove in one race arid that was the second race. I am not
trying to confuse you; all I want to do is get it straig·ht. Did
you drive in the second race or the fifth race or what racef
Did you drive on this day 1
A. As far as I can remember, it was the second race and the
feature, which is the last race. ·
Q. That was the fourth race, then wasn't it 1
A. No, sir, just three beats, the consolation and the feature,
and they would be the fifth and the second.
Witness stood aside.
HOLLINGSWORTH McMILLAN,
called on behalf of the defendant, Atlantic Rural Exposition,
being first duly sworn, testified as follows :
DIRECT EXAMINATION.
By Mr. May:
Q. Won't you please state your full name f
A. Hollingsworth McMillan.
Q. What is your age?
A. Twenty-five.
Q. Where do you live?
page -163 ~ A. Amelia, Virginia.
Q. What is your occupation 7
A. I am an inspector at Camp Pickett.
Q. Are you a mechanic? Would it be proper to call you
thaU
A. Yes, sir.
Q. How long have you been engaged in stock car races Y
A. ·Four years.
Q. What tracks have you had occasion to run on?
A. I have run on Royall Speedway, Strawberry Hill and
Norfolk.
Q. How many of those are dirt tracks T
A. Well, I have run on all three of them wl1en tbey were
dirt.
Q. How many of the Norfolk tracks are dirt that you have
·
run on?
A. I have run on one of them; it was dirt at the time.
Q. What running, if any did you do at Strawberry Hill on
September 30, 19501
A. I ran in two races, the best I can remember.
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Q. Do you remember which they were T
A. The second and final.
Q. Did you use the track for any other purpose
page 164 ~ except for those two races 1
.A. No, sir.
Q. What was the condition of the track that day? .
A. vVell, about the same that it is all the time, the best I remember.
Q. What would that be? Just describe it to us in your own
words!
A. Well, it was good compared to the other dirt tracks.
Q. Do you remember what barriers were there¥
A. No., sir, I don't.
your automobile in breaking a spindle that day?
A. No, sir.
Q. Did you break anything else on your car f
A. No, sir.
Q. Did you see the tire that came offf
A. No, sir, I didn't.

CROSS EXAMINATION.

By l\Ir. Parrish:
Q. You didn't have any trouble with the rough or uneven
track that day, did you Y
A. No, sir.
Q. And you drove twenty-five laps in the feature and ten
laps in the various qualifying rounds, didn't you;
page 165 ~ the heaU
A. Yes, sir.
Q. And in tile course of those thirty-five laps you think you
f airiy well covered the racing track f
A. Well, most of it.
Q. You certainly had art opportunity to observe the condition of it, didn't you 1
A. Yes, sir.
Q. And you found nothing unusual about it Y
A. No, sir.
By :Mr. Poole:
Q. Mr. McMillan, what inspection i_f any, did yon make of
your automobile prior to this race on September 30th Y
A. Well, I generally check the oil, water and tires.
Q. Did you check any of mechanism of the car f
A. Well, just by glancing around.
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Q. Did you pull any of the wheels off to look at the spindle T
A. No, sir.
Q. Do you usually make such a cursory examination of your
car before each race f
A. No, sir, not unless I have had trouble before.
Q. Unless you have had trouble you make no inspection before a race?
page 166 ~ A. No, sir.
Q. Now on this day you say you drove in the
second and final race. Do you remember whether or not Mr.
Dunn was in the race with you Y
A. No, I couldn't tell you.
Q. You don't know whether he was present Y
/...--\
A. No, sir.
·
,
Q. Did you see anything wrong with the track between tbe
third and fourth turns?
A. Well, it has been so long I can't remember, but I don't
think it was.
Q. Do you remember whether or not tliere was a hole in tbe
track between the third and fourth turns T
A. Not that I know of. I mean it is roug·h at times on any
dirt track.
Q. Well, on this particular date do you remember whether
the track was roug·h or not?
A. Well, it is nothing unusual with it that I noticed.
Q. Did you notice your automobile chattering as you were
making the race, using racers' language l
A. Well, thev generally rattle in any race.
Q. Does a smooth or rough track have anything· to do with
thaU
A. Well, it would rattle more on a rough track
page 167 ~ than a smooth one T
·
Q. But you don't remember whether this track
had or not!
A. No, sir.
·
Q. Were you present in the third when the third heat was
runT
A. I was probably working on my car changing tires.
Q. You didn't see the wheel run off Crouse' cart
A. No, sir.

By Mr. Moncure:
Q. Mr. McMillan, after t11e third or fourth heat in these
races all the dirt tracks get rough and ridgy, don't they, unless they smooth them f
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A. Yes, sir.
Q. Then when you say t~1is was good compared with other
1racks you mean no worse than others¥
A. That is rig·ht.
Q. Or any hole and after looking at guts a long· time all
guts look alike. Now you mean Mr. Royall didn't require you
to make an inspect.ion of your car in any way or form before
you put it out on the track?
Mr. Parris11: There is no evidence why Mr. Royall should
require him to make an inspection.
Mr. Moncure: The contract made it so.
The Court: Ask does he require it.
page 168

~

By Mr. Moncure·:
Q. Does Mr. Royall require you to make any
inspection of your car¥
A. No, sir.
. Q. Does the Atlantic Rural Exposition require you to make
an inspection of your car¥
A. No, sir.
Q. They just say: '' Get out there, boys and run them.''
A. They don't tell you to get out and run them.
Q. Who does tell you?
A. ·well, I am the owner of my car. If I want to get out
~nd run, I do.
.
Q. But on the track that they provide-belongs to the Atlantic Rural Exposition and Royall Speedway puts the races
on and just tells you boys to run your cars on it and don't
require any inspection of your cars at all?
A. Not according to Royall.
Q. What about that fourth turn up there? Isn't that right
as you come down towards the bleachers?
A. Yes, sir.
:,3y 1\f r. Parrish :
· Q. Don't believe I asked you this. Mr. Royall didn't make
any arrangement with you about racing?
A. No, sir.
page 169 ~ Q. The Richmond Stock Car Association made
the arrangements, didn't iU
A. That is right .
. Q. And whatever prizes were held out for you were held
out by the Richmond Stock Car Association Y
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A. Yes, sir.
Q. And Mr. Royall in no way controlled your actions as
driver in this race, did he T
A. No, sir.
By Mr. Moncure:
Q. Royall made the arrangements with the Richmond Stock
Car Association, of which you are a member, to g·et a crowd
down to run it, didn't heY
.
A. Yes, sir, I reckon he would.
Witness stood aside.
The Court: The witnesses who have not testified are excused until tomorrow morning at 10 o'clock. Gentlemen, we
will adjourn until 10 o'clock tomorrow morning.
page 170}

May 22, 1952

The court convened pursuant to adjournment.
Present: Same counsel as heretofore noted.
LOUIS G. SHUMAN,
called on behalf of the defendant Royal Speedway, being
first duly sworn, testified as follows :

DIRECT EXA1r1INATI0N.
Bv Mr. Parrish:
·Q. Wiil you please state your full name, age, residence and
occupation?
A. Louis G. Shuman; I am an operator of a garage and
drive and maintain three race cars.
Q. How old are you T
A. Thirty-six.
Q. I Where do you live y
A. Clia.rlotte, North Carolina.
Q. How long have you been in the racing business!
A. Well, I have b~en following racing about fourteen years.
Q. What sort of racing cars have you had experience with T
A. With all kinds: midg·ets, big cars, stock cars.
Q. Are you presently engaged in the racing
page 171 ~. business?
A. Yes, sir.
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In what sort of races do you run nowt
Stock cars and I have one big car.
By big car do you mean a racing car f
That is the regular racing car, yes, sir.
Are you now a member of any racing associationst
A. Yes, sir, I am a member of the National Association for
Stock Car Auto Racing, the largest racing organization in
the· world.
Q. Have you been a member· of the A. A. A. Y
A. Yes, sir, I was a member of the 3A ·for several years.
Q. In your fourteen years experience will you mind telling
us, unless you wish to name them-you can do it-about how
many tracks you have run on or the territory you have
covered in yom: racing!
A. Well, I have raced from Maine to Florida, all over the
Eastern United States and part of Mid West. I would be
afraid to say l1ow many different tracks, but I have run on
all kinds and all types.
Q. Have you raced on dirt and hard paved tracks-asphalt
tracks?
A. Yes, sir.
Q. Do you know what the prefetence is among drivers about
the type of track to run on, dirt or asphalt 1
page 172 ~ A. I prefer the dirt and think the majority of
the drivers prefer dirt.
Q. Were you a participating racer here on September 30,
1950, at the g1·ounds of the Atlantic Rural Exposition when
driver Crouse lost a wheel and there were ensuing injuries to
Mr. Fagan and others in the bleachers Y
·
A. Yes, sir.
Q. What race did you run on that day out there¥
. A. I don't remember for sure the preliminary race I was
irt, but I do remember running the feature event.
Q. In order to get into the feature event you had to qualify
in one of tbe earlier heats or races, did yon not t
A. Yes, sir.
Q. What lengths were the heats Y
A. Ten laps, five miles.
Q. And what length was the feature race f
A. I don't·remember for sure whether twenty-five or thirty
laps; I am not sure which.
Q. Did you in addition to participation in those races warm
up your car and drive around the track any Y
A. Yes, sir.
Q.
A.
Q.
A.
Q.
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Q. How many laps will you say you drove on the track that
day!
A. Oh, between forty and fifty altogether.
page 173 ~ Q. Did you complete the feature!
A. No, sir, I lacked about two laps of completing the feature. I ran it nearly all the way and blew _a tire
with about two laps to go.
Q. And had to pull out?
A. Yes, sir.
Q. What was the condition of that track on that day in the
races you took part in Y
A. The track was in perfect condition.
Q. First, I didn't ask you about this particular track. What .
kind of track was itf
A. It is a half mile dirt track.
Q. Had you raced there on other occasions f
A. Yes, sir.
.
Q. You were familiar with the nature of the track, tl1e dirt
and its condition as races progressed t
A. Yes, sir. It is one of the finest half mile racing 'plants
in the country. ·
Q. Were you familiar on t}mt day with the safety appliances; that is, guard rails and fences surrounding the
track?
A. Yes, sir.
Q. What were they?
A. Well, the track is fine and protected better than most
tracks the country over. It always has been every
pag·e 174 ~ time I have ever run on it.
Q. Now a little more specifically, did you ob. .
serve whether or not it had a guard rail Y
A. Yes, it has a very good guard rail all the way around
and I don't know about but down the front stretch in front of
the bleachers and as long as the gTandstand it did have a wire
fence a little behind the guard rail.
Q. Did you observe or notice whether or not there was any
otl1er fence back of the wire fence¥
A. No, sir, I didn't; I wouldn't know. If anything else was
there, I didn't notice it.
Q. You stated you have driven on many tracks on the Eastern Seaboard. How did the precautions out there, the guard
rail and fence, compare with t11ose you have observed on those
other tracks in the East and South¥
A. It is better protected and better situated than most half
mile race tracks.
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Q. How about the location of the accommodations for the
spectators in regard to distance back from the tracld How
docs that compare with tbe others t
A. It is very good. It is back quite a ways and lots of them
11ave the grandstand and sea ting right along the race track.
Q. Will you tell us what sort of equipment in
page 175 ~ the way of tires you used that day?
A. That particular day I had a special racing
tire on the right front, what we call a baldy, a tire used mostly
on paved tracks, and this particular day the track was so
'8mooth and hard I used this special tire on the right front.
Q. Does that tire have a smooth or roug·h tread on iU
A. It has a smooth tread.
Q. With your experience would you use a tire such as that
on a rough track?
A. No, sir.
.
Q. I forgot to ask you did you drive your own car in this
racef
A. Yes, sir.
Q. And where was your pit or place where you kept your
car when you weren't racing·f
A. Well, it was up around just after you come out of the
fourth turn.
Q. Did you see the Crouse car, the car being driven by Mr.
Crouse, ,vhen the wheel came off 1
A. Yes, sir.
Q. About how far were you from it 1
A. Oh, just about 50 or 60 foot, something like that.
Q. And wlrnt part of the track did it take place
page 176 ~ in in relation to the fourth corner or curve and
the straightaway?
A. Well, he was out of the turn, practically straightened up
out of the turn and he was about middle of the race track and
the car was under control and everything and the wheel just
flies off and I didn't notice the wheel because I was watching·
him; I didn't know whether the car would go out of control
or not.
Q. Did you follow the wheel to any extent at all t
A. No, sir.
Q. Did you notice which way it wenU
A. No, sir, I didn't.
Q. Did you notice whether it hit the guard rail or jumped
the fence?
A. No, sir.

•
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Q. ,,7110 made the arrangement with you for participating

in this race?
·
A. The Richmond Stock Car Racing Association.
·
Q. Now in your fourteen years experience at racing are you
familiar with the purpose and use of the application of calcium
chloride on dirt tracks f
A. Yes, sir.
Q. What is its purpose and usel
A. '\Vell, it is used to keep down dust and holds the track
together. It holds moisture and keeps down dust
page 177 ~ and naturally makes the track hold together better.
Q. Is it an approved substance they use on dirt tracks f
A. Yes, sir.
CROSS EXAMINATION.
By Mr. May:
Q. I just desire to ask you a few questions, if I may, sir.
Did you break your spindle on the track that dayt
A. No, sir.
Q. Diel any other spindles break that day besides the one
on Mr. Crouse's car?
A. None that I know of. If they did, I don't remember it.
Q. You spoke of the tire blowing. What is the cause or
what are the causes of the blowing of tires on race tracks 1
A. Well, excesRive heat and speeds create a lot of heat and
cause blmving. This particular tire that blew that day the
bead broke around where the tire clinches into the wheel. It
,,~as no tire rubber failure. It has wire around in the clincher
part of the tire and this one bad bad wire in it and it broke
out and that is the onlv tire I ever bad to blow like that.
Q. Have you seen in your experience a number
page 178 ~ of broken spindles?
A. Yes, sir. I have broken quite a few of them
myself.
Q. ,V11at is the course that the wheel takes as a usual thing
wl1en a spindle is broken?
A. Well, mmally when you break the right front one, like
Crouse did, t11e wheel folds under the car and the car slides
along· on the wheel. Most of the time when a left spindle
breaks it takes off and there is no telling where it is going,
but that is the first right side one break that I have ever seen
leave the car like that. Most of the time it just folds right
under and the car clinches it. That was just one of those
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freak accidents. I don't know how the wheel got out from
under there.
Q. Have you ever seen a right front wl1eel go over the hub
rail when it is thrown off by way of broken spindle °l
A.. I don!t believe I have.

CROSS EXAMINATION.
By Mr. Poole:
Q. Mr. Shuman, you consider yourself as an expert racer,
do you not, sir?
A.. Yes, sir.
Q. ·with your varied experience f
.A.. Yes, sir.
page 179 ~ Q. How well do you know Eddie Crouse¥
· A. I just know him on sight.
Q. Have you been in many races with him f
A. Quite a few.
Q. Have you ever observed his racing ability f
A. Yes, sir.
Q. You as a professional-what class would you put him
in?
A.· He is one of the better drivers.
Q. In the race on this particular clay was he using the ordinary precautions that a driver uses in a racef
Mr. Moncure:- If Your Honor please,-all right.
The Court: Go ahead.
Mr. Poole: I just asked him if he did. He is an expert.
Q. Did you observe him, and, if so, was he exercising as
much care as a driver could exercise Y

Mr. Moncure: Judge, I have got to object to that. This
man is not the judge of degrees of care; that is a question for
the jury and it is purely an expression of opinion on his part
and I am forced to object.
Mr. Poole.: This witness has been in the business fourteen
years, he has raced from Maine to Florida all up
page 180 ~ and down the coast and he, Ilimself an expert, can
tell whether a man is capable of testifying what
I want him to say, if he knows, and I submit, sir, it is a proper
question qf this witness.
Mr. Moncure: He can tell how he drove, but to say it was

Atlantic Rural Exposition, Inc. v. T. H. Fagan, et al.

133

Louis G. Shuman.
negligent or careful is for those gentlemen sitting· over there.
The Court: Ask him how he drove.
Mr. Poole: All rig·ht, sir, we withdraw the question.

Q. Mr. Shuman, did you see Crouse driving that dayt
A. Yes, sir.
Q. How did be drive?
A. He was driving a. good race.
Q. Now, Mr. Shuman, before a race; that is, in which you
participate, what inspection if any do you make of your vehicle that is g·oing to run in that race?
A. Well, we try to check a thousand different things.
Q. Do you check your spindle?
-~
A. Well, we check our spindles periodically. It is pret:ty · \
hard-about the only way to check them is magnaflux tliem
·.
and we don't do that before every race, but do it
page 181 ~ every time we give a major checking over, pull the
wheels and check the spindles.
Q. Do you know whether you pulled your wheels on this
particular day, September 30, 1950, before you ran in this
race?
A. I don't think I did; I don't remember it. I think I bad
raced Friday night and then came right on over to Strawberry
Hill. I don't think they had been checked.
Q. Now, Mr. Shuman, when the wheel came off how did Mr.
Crouse handle the car thereafter?
A. Well, I watched him because it was near my pit and I
was afraid he would lose control, but he held it under control,
didn't lose control of the car and brought it to a stop without
anv accident.
Q. You, as an expert. do you think you could handle a car
any better in that situation?
A. No, sir. When you break a spindle you are in pretty
bad shape. It depends a lot on luck and handling the car you
have no steering, no brakes, no nothing; you only have one
wheel you can steer with and no brakes and it is a pretty hard
matt~r to keep from wrecking when you break a spindle.
Q. Now in regard to the condition of the track you say you
raced in the feature race Y
A. Yes, sir.
page 182 ~ Q. And you would have had to race in one of
the other races in order to qualify for the feature?
A. I did race in one of the others.
Q. And you drove over that track forty or fifty laps during
the day!

134

Supreme Court of Appeals of Virginia

Loids G. Shuman.
A. Yes, sir.
Q.. And you said the track was in perfect condition f
A. Yes, sir.
Q. Did you see any hole in the track between the third and
fourth turns?
A. I didn't see one.
Q. In the operation of your car, using racers' lang'llage, did
it chatter?
·
A. No, sir.
Q. You didn't run in this particular race in which Mr.
Crouse was running?
A. No, sir. I was standing alongside my car watching the
race when he broke the spindle.
Q. Wl1en the race first begins and the track is in perfect
shape, as you say, as the first heat, second beat, the third beat
arid:the fourth beat continue didn't the track get cut up f
A. Some tracks do, but not Strawberry Hill. The more you
run on it, the harder and smoother it gets.
Q. In other words, you maintain that the track
page 183 ~ was in perfect condition all day long 7
A. Yes, sir.
·
Q. No boles in it, no ruts l
A. No, sir.
Q. No cutsT
A. No, sir.
Q. Did you see anyone there do anything to the track w bile
you were present towards smoothing it down f
, A. I don't remember. If they did anything to it while I
was there, I don't remember.

By Mr. Moncure:
Q. Mr. Shuman, who have you talked to about this accident?
A. I haven't talked to anvone.
Q. Have you talked to any of these gentlemen T
A. Except l\fr. May over there.
Q. When did you first talk to Mr. May about it?
A. This morning.
Q. Nobody has discussed it with you about what was happening, condition of the track until this morning!
A. Well, there was somebody come to my place a month or
so ag·o and I signed a statement.
Q. That was the :first time anybody asked you about the
condition of this track since September, 1950, was about a
month agoY
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A. Yes, sir.
O. You tell this jury that your evidence here
today is your recollection of things that happened
in September, 1950, that you first thoug·ht about again in April
of this year T
A. Yes, sir.
Q. Now why do you like a dirt track better T
A. Well, I just like it better because they don't wear the
tires so bad. .
Q. And that is the reason you like them better because they
are cheaper on your tires Y
A. ·Well, a paved track is harder to drive on.
Q. But you break less axles on a dirt track than asphalt . __ --,.
tracks, don't you?
.
A. You might break less axles, but not spindles. I would
say you. break as many spindles.
Q. In other words, a broken spindle is just a hazard of the
race, they are going to break from time to time, and if they
do break, if it happens to be the right. wheel, it takes off; if
the left they don't?
A. No, sir, if the right wheel, they generally don't take off;
the left wheel generally takes off.
Q. But it is just as bad to break a spindle on the right wheel
as the left wheel?
A. Yes, sir.
.
Q. So there is this hazard of these flying
pag·e 185 } wheels to spectators Y
A. Yes, sir.
Q. Now when you speak of good track and good guard rails
you are speaking of those things from the standpoint of yourself as a participant in that race for your safety, aren't you?
That is what you are really concerned with?
A. No, sir, the guard rail and fence is a hazard to us. If
we have a field we can run out into, it is not dangerous, but
if we strike a hub fence of 2 by 6 piling, it is dangerous to us.
Q. But you deal with the type of guard rail as being a precaution to you to keep from running into the fence, isn't that
the idea!
A. Well, yes, sir.
Q. And the fence if you are unfortunate enough to strike
the hub rail, the· fence will hold you T
A. That fence wouldn't have held a car; the guard rail
would.
Q. And you have seen spindles break and wheels go how
high up in the air on your left wheels?

page 184 }
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A. I have seen them go-I don tt know how high. I have
seen them go way up in the air.
Q. And you have seen them go over a 42 inch fence, haven't
youT
A. Yes, sir.
page 186} Q. Now what is the width of those tracks?
A. Gosh, I don't know. It is no standard
width.
Q. This particular track.
A. That particular track is extra wide. I would say it is
around 40 or 50 foot in the straig·htaways and 60 or 70 on the
turns. That is guesswork, I am not sure.
"'---.. Q. About 40 or 50 feetf
/
A. Yes, sir.
Q. Have you ever raced at Royall Speedway Y
.A. Yes, sir.
Q. Don't they have an 8 foot fence. out there with two heavy
wire cables and 6 by 6s bracing those cables t
A. Yes, sir, but they have people sitting right down at the
race track.
Q. And it is safe for them to sit there because the wheel
wouldn't go over an 8 foot fence on a normally track, would
iU
A. Not normally.
Q. Because it wouldn't have enougb distance to get that
momentum to g·et that high in the air and that is why it is
safe for them to sit close to it Y
A. I wouldn't say it is too safe to sit anywhere.
Q. But safer than a 42 inch fence, isn't it Y
A. Yes, sir.
Q. Now which tire blew out on your car?
page 187 ~ A. The right front or right rear, I am not sure
which; I have forgotten.
Q. That right front wheel was the special racing tire, you
onlv use on macadam Y
A. Yes, sir.
Q. And if it was nice and smooth, you put it on the right
front!
A. Yes, sir.
Q. And that may have been of real value?
A. Yes, sir.
J\fr. 1\fay :· Do you want to argue the case, Mr. Moncure T
Mr. Moncure: I have done less argument than you have
done side remarks.
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Thomas C. Johnson.
Mr. May: While we are on the subject, I do submit it is
not the proper practice for counsel to either express approval
or disapproval in any possible action as to the nature of the
answers he gives to any question and I submit Mr. Moncure
has not followed that scheme throughout.
The Court: Well, g·entlemen, there have been a few side
remarks made. Let's do without them from now on.
page 188

~

RE-DIRECT EXAMINATION.

By Mr. Parrish :
Q. Just one second, Mr. Shuman. Up until the time you
withdrew in the feature race, which was two laps from the/ -- ~
end, as I recall your statement, what was the condition of the
track?
A. Perfect.

RE-CROSS EXAMINATION.
By Mr. Moncure:
Q. One further question. Calcium chloride, I believe you
told us, operates to hold the track .together, doesn't it, and
keeps it from rutting Y
A. Yes, sir.
Q. If you don't put enough on it, it will rut, won't it 1
A. Not Strawberry Hill.
Witness stood aside.

THOMAS C. JOHNSON,
called on behalf of the defendant Royall Speedway, being first
duly sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. Parrish:
Q. Will you please state your full name, age,
residence and occupation f
Thomas Calvin ,Johnson; thirty-; Ashland, Virginia.
What do you do?
· .
Machinist, Carburetor experimenting-.
How long have you been so employed Y
Two years.
"What has been your experience as a machinist?

page 189
A.
Q.

A.
Q.

A.
Q.

~
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A. Ten years.
Q. Please state whether or not you are engaged in stock
<·ar racing!
A. Iam.
Q. How long have you been engaged in that f
A. Two and a half yea rs.
Q. During that period have you owned your own car as
well as race.cl cars Y
A. Yes, sir.
Q. And the stock car racing, is that what you are interested
• 'I

lil.

A. That is right.
Q. Did you run in the races on September 30, 1950, at the
Fair Groupds wben Eddie Crouse broke a spindle and the
wheel went over into the bleachers and struck spectators?
A. Yes, sir.
page 190 } Q. How many races did you run that day?
A. Two.
Q. Did you run in the feature racef
A. Yes, sir.
Q. How many laps did you run that day?
A. Approximately fifty.
Q. That included the actual races as well as the warm up f
A. Yes, sir.
.
. Q. How many tracks have you raced on since you have been
in the stock car racing?
A. Oh, approximately seven or eight.
Q. Are they the ones in this general vicinity?
A. Yes, sir.
Q. Would vou mind naming some of them?
A. Well, let's see; Royall Speedway, Atlantic Rural, and
several tracks in Norfolk, and Wilson, North Carolina; Roanoke, Washington and one or two others.
Q. How did the general layout of the track and guard rail
and fences at this location compare with those at tl1e other
fracks you have had an ~pportunity to observe?
A. Very favorably.
Q. You were in a position to observe the condition of the
track, I take it, having run fifty laps over it on
page 191 ~ Septem her 30th¥
A. Yes, sir.
Q. What was its condition Y
A. It was hard and broken through the third and fourth
turns.

Atlantic Rural Exposition, Inc. v. T. H. Fagan, et al.

139

Thomas C. J olinson.
Q. Now when you say broken, was it broken any more than
the average dirt track that has had automobile races?

Mr. Moncure: Now, if Your Honor please, I say that is a
leading question.
Mr. Parrish: I withdraw it.
Q. Please state how the condition of the track compared
with a reasonably prepared dirt track after races had been
run on iU
Mr. Moncure: I object to reasonably compared as being
something that this witness cannot answer except express an
opinion.
Mr. Parris·b : Suppose you suggest what sort of track lt
should have been and maybe I will qualify it to that extent.
Mr. Moncure: I am not going to try your case.
Mr. Parrish: All right, we will ask the question as submitted.
The Court: Ask him what he meant by the statement he
made.

pag·e 192

~

By Mr. Parrish:
Q. Explain what you. meant.
A. I meant the track was hard, very hard surface and had
shelves out to the third and fourth turns; not holes there, but
more ledges ..
Q. When did you observe that condition?
.l\.. Well, tlmt condition becomei:; bad between the latter part
of the day, after about the second preliminary heat through
the consolation and the feature, it is usually chopped up
pretty badly in that turn.
Q. Please state whether or not from your observation and
experience as a racer that is a normal condition for a dirt
track!
A. Well, mostly just on that track. Most of them dig out in
big holes, but that shelves out in ledges., gets little steps in
there.
Q. Did you witness the accident-t~e heat in which Mr.
Crouse lost his wheeH
A. Yes, sir.
Q. Did you notice what course the wheel took?
A. I saw it leave the car, but mainly I was watching Eddie.
Q. Your attention was directed more to the course of his
car than the wheel after it came off?
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Thomas C. Johnson.
.A. That is rig·ht.
page 193 ~

CROSS EXAMINATION.

By Mr. May:
Q. Did you break your spindle that day?
A. No.
Q. Did you break any other part of your car in the laps that
you tookY
A. I broke the shock absorber line.

;

By }fr. Clarke:
Q. That dayf
A. Yes.
By Mr. May:
~
Q. Did anyone else break a spindle that day, do yon know?
A. I couldn't say definitely. I don't definitely remember.
Mr. May: All right, we have no other questions.
By Mr. Poole:
· Q. Mr. Johnson, you have been racing for two and a half
years?
A. That is right.
Q. Do you consider yourself an expert driver?
A. I wouldn't sav that, no.
Q. Do you know Eddie Crouse?
A. I do.
page 194 ~ Q. How often have you seen him drive f
A. An average of once a week during the season.
Q. What is llis g·eneral reputation as a driverf
A. Eddie has a very good reputation.
Q. Did you see him driving in the race that he had the accident inf
A. Yes, sir.
Q. How was he driving in that race¥
A. He was driving· very good.
Q. Did you see the car after the wheel ran off?
A. I saw it after it stopped, yes, sir, on the track.
Q. Did you see it while it was stopping?
A .. Yes, I watched it come to a stop.
Q. How was Eddie driving the Vehicle at that time?
·,
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A. Personally I would say he did a very good job to keep
it from going through the fence.
Q. Now, Mr. Johnson, have you ever broken a spindle in a
race?
A. I never have.
Q. Just prior to the races you enter, what inspection if any,
do you make of your automobile!
A. vVell, the week before the race I usually check it over
pretty thoroughly; nuts and bolts, gas line and
pag·e 195 ~ so forth.
Q. ·what if any inspection did you make on the
day of the race f
A. Well, just tires, gas and water, oil.
Q. Did you pull the wheels on your car to see the spindlest_,,.-----,\
A. No.
··
Mr. Poole: I have no further questions.
By Mr. l\fonc~re :
Q. Mr. Johnson, the real concern of you racers is your own
safety as you go around the track, isn't it¥
A. Well, that is one, yes, sir.
Q. You do not expect to take care of the people sitting over
in the grandstand; you expect somebody else to take the necessary precautions for them¥
A. That is rig·ht.
Q. You don't carry rolls of wire around with you f
A. No, sir.
Q. You are a member of the association putting on the act?
A. Yes, sir.
1

Witness stood aside.
page 196

~

FRANK E. DUNLAVEY,
called on behalf of the defendant Royall Speedway, being first duly sworn, testified as follows:
DIRECT EXAMINATION.
By ~Ir.- Parrish:
Q. Will you please state your full name, age, residence and
occupation 1
A. My name is Frank E. Dunlavey, 7710 Patterson Avenue, run a business at 1012 West Broad Street.
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Q. Please state whether or not you are and have been engaged in automobile racing!
A. Yes, I have.
Q. What type of racing do you do?
A. I run for the American Automobile Association Sprint
car -racing.
Q. That is a car lmilt especially for racing¥
A. Especially for racing.
Q. Did you have such a car?
A. Yes, sir, I did.
Q. What sort of car was it f
A. Offenhauser.
Q. That is one of the outstanding racing cars, isn't it V
A. Yes, sir, one of the best.
page 197 r Q. You stated something about the A. A. A.
Will you please state whether you are a member
of the racing division of that Association f
A. That is right. I am a member of the American Automobile Contest Board. That is the racing division.
Q. Is that the division that is interested in racing and sets
up rules and regulations for its members in racing?
A. That is right.
Q. Have you raced prior to September 30, 1950 at the FairgTounds-the Atlantic Rural Exposition Grounds Y
A. I think I raced there twice since that.
Q. How about before that?
A. Yes, we have raced. over here since the track bas been
opened.
Q. Please state whether or not you raced on the Saturday
following this accident in which Mr. Fagan was burU That
would be October 7, 19501
·
A. Yes.
Q. The last day of the races f
A. Yes.
Q. Was that an A. A. A. sponsored race?
A. Yes, sir.
Q. Please state whether or not A. A. A. sponsored races require the approval of the A. A. A. before it can
pag·e 198 r be held?
A. That is right. They liave to be approved
before they will allow the cars to race in them.
Q. Does that involve an examination and inspection of the
premises?
A. Yes, sir.
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Frank E. Dunlavey.
Q. Are you familiar with the construction of the track at
the Atlantic Rural Grounds and the g·uard rail and the fences
there?
A. Yes, I know what is out there.
Q. Have you raced at other places other than the Fair
Grounds?
A. Lots of others, yes, sir.
Q. Would you mind naming a few of them?
A. Well, we raced at Trenton, Langhorne, Williams Grove,
Shangri La, Allentown-I don't know. We have about fifty
dates. I can't think of all of them. I have a thing in my
pocketQ. That is all right; I just wanted you to name a few. It ..
is not particularly important. You stated that you raced the
last Saturday of the Fair this year, which was October 7th t
A. In 1950, yes, sir.
Q. And that was an A. A. A. sponsored race?
A. It was, yes.
page 199

~

Mr. Parrish: Witness with you.
Mr. May: We have no questions.
CROSS EXAMINATION.

By Mr. Poole:
·
Q. Mr. Dunlavey, the racing car that you own is not classed
as a stock car racer, is it 1
A. No, sir.
Q. You are not too familiar with stock car racing, are you Y
A. Not too familiar. I watch them, but that is_all.
Q. You didn't see tbe track at Strawberry Hill on September 30th, did you, sir?
A. No, I wasn't out there that day.
Q. You don't know anything about any accident tha_t happened that day Y
A. No, sir.
Mr. Poole: We have no other questions.
Bv Mr. Moncure:
··Q. Mr. Dunlavey, when you were speaking of A. A. A. sponsored races you were speaking of the type of special racing
·car which you liave, not stock cars, weren't you Y
A. That is right.
I

!I

t
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Q. They do not sponsor any stock car races at
all,. do they f
A. Yes, they do sponsor some stock car races.
Q. They didn't sponsor this one, did they?
A. No, sir.
Q. They never would sponsor a souped-up stock car race,
would tlley?
A. Yes, I think they do.
Q. You think, but do you know!
A. !:wouldn't say for sure.
page 200

~

Witness stood aside.

C. ,v. PINNELL,
called on behalf of the defendant Royall Speedway, being first
duly sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. Parrish:
Q. Will you please state your full name, age, residence and
occupation f
A. Charles W. Pinnell, fifty-four.
Q. What business are you engaged in Y
A. I don't know-about five or six different ones. One of
them is the motorcycle business.
Q. How long· have you been in that business!
A. Thirty-two years.
Q. As a connection with that business are you
page 201 ~ interested in motorcycle races·Y
A. Yes, sir, we p r o m o t e motorcycle races
through the local club and through the State club twice a year.
Q. Do you belong to that club?
A. I am President of the Virginia Motorcycle Club. That
is the controlling club of the other small clubs.
Q. As such do you have any official position or connection
with the races T
A. Here in Richmond!
Q. Yes.
A. I am usually appointed general chairman of the races
in Richmond by the club.
.
Q. Will yon please state whether the motorcycle races sponsored by your association was scheduled and was actually·
held at the Fair Grounds on October 1, 1950, which was the
day following the stock car races, at that location f

J
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A. Yes, sir.
Q. Prior to those races did you visit the Atlantic Rural Exposition Grounds 1
·

A. Yes, sir.
Q. Did you examine the track 1
A. Yes, sir.
Q. Please state ,-vhat condition you found it in
page 202 ~ at tl1at time¥
A. I examined the track the next morning-I
didn't examine it on Saturclav-about 6 :30 or 7 o'clock. It is
customary for me to g·o out ~rith tl1e contractor or the people
that are preparing the track to see what is necessary to be
done to the track preparatory to having a motorcycle race. __ ~
Motorcycle racing has to have a track tl1at is in. particularly
"·
good condition before the National Association will allow the
race ri~ers to participate. The National Association which
is known as the American Motorcycle Association is the
governing body. They send down an official referee and an
official observer to put the races on and they hold the promoter responsible for the condition of the track. So I went
out the next morning about 6 :30 or 7 o'clock and got Mr.
Duncan, who prepares the track-conditions the track, to go
around the track with me. We went around in a truck and
then I got out and walked around the track and found the
track in such condition as not necessary to put any road
machinery or anything· of that type on it preparatory to having our motorcycle races.
Q. Particularly with reference to the fourth turn what was
the condition there?
A. The only place I found that was not--even as much as
three inches of broken surface was as you come out of the
straightaway on the back stretch approaching-I guess that
is probably the west turn, the far turn-northpage 203 ~ west turn. That place has a little sandy soil that
bas been in there ever since they had the track
· that will kick up a little bit-always does with motorcycle
races or any other races, but at that particular time it was
apparently about an inch and a half or two inches, but not
enough to justify making any change because sometimes they
want to make a slight change and start digging and make it
worse than otherwise, but it was in condition that I, also the
national association officers, felt it was safe enough to hold
the motorcycle races that afternoon, which was about 2 :30 in
the afternoon; the preliminaries started about 11 o'clock.
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Q. You and the national officials assumed the responsibility
for having the track in proper shape f
A. That is right.
Q. And you and your associates, after this one little piece
of touching up had been done on the backstretchA. We didn't do anything to that; it wasn't enough to justify doing anything.
·
Q. You felt it was in proper shape?
A. All we did was drag· it. We had some old car wheel
hoops out there we dra~ged the track with; in other words,
made it a little smoother surface and breaks up any clods on
the track, and put down some chloride.
Q. Does the preparation in your opinion of a track for a
motorcycle race require any greater care than one
page 204 ~ for automobile races f
A. I don't know what has to be done for automobile races except from observation, but the track has to be
in perfect condition to ensure the safety of the riders on a
two-wheel motorcycle. The reason of that is if it is rough,
when the motorcycle goes into the curve if the front wheel
hits a hole or rut the power of the rear wheel carries it on
around. Motorcycle riders-I don't know whether you have
observed it or not-ride what is known as a round track
square, they cut the other way into the turn and cut in from
the other side.
Q. Did you have any spills :Mr. Pinnell, on the curve going
into the straightaway that day?
A. No, sir.
l\Ir. May: We do not have any questions.

CROSS EXAJ\HNATION.
By Mr. Poole:
Q. Mr. Pinnell, you did drag the track, as I understood you
to say a :r;noment ag;o?
A. We always do. There are three hoops we drag, ju~t
plain car wl1eel l10ops that are almost worn out now. vVe always drag the track with that to smooth out any lumps 0£ dirt
because sometimes if there is a rock or hard lump of dirt
sometimes those two-wheel machines will hit them and roll,
and we do tliat to smooth it.
Q. Were you present when that was done?
pag·e 205 ~
.A. Yes, sir, I was present.
Q. How many times did they drag the track?
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C. W. Pinnell.
A. Once around; started from the inside and went to the
outside.
Q. Did you inspect the track between the third and fourth
turns?
A. Between the third and fourth turns Y
Q. Yes, sir.
A. That would be the straightaway between the third and
fourth on the back stretch, wouldn't it.
Q. The turn coming around before you get to the grand-.
stand?
A. Before the third and fourth turns Y Yes, I inspected the
entire track.
Q. Did you note anything unusual about the track in that
location f
.
A. No, sir.
Q. And you yourself dragged that portion of it?
A. All of it, the entire track.
Q. You don't know anything about any accident that happened the previous day, do you Y ·
A. I was out there the day before about an hour and a half;
as a matter of fact, went out there thinking the races would
be over a little earlier and I could look at the track that afternoon, but it wasn't.
page 206 ~ 0. Did you see this accident?
A. No, sir, I didn't see it. I saw the standsI heard somebody say, "A wheel bas gone in the stands" and
I looked, but I was observing the race at the time.

By Mr. :Moncure:
·Q. One moto_rcycle had· an upset out there that day, didn't
it f
A. Not to m;v knowledge. The motorcycle I know of-of
course, I can't place every one of them, I can probably go back
to newspaper records and find out, but the only upset I remember in recent years of a motorcycle was on the opposite
turn where it went into the first turn; a motorcycle spilled
there and headed out and another threw it to keep from hittinµ; him. Nobody was injured.
Q. Do I understand you don't remember wl1ether one did
or not, or you deny one upset on the fourth turn that particular davf
A. i wouldn't state affirmatively or deny it.
Q. You clon 't know?
A. No, sir. It is very rarely that when races on motorcycles
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are held that somebody doesn't-a motorcycle doesn't slip
out from under.
Q. I understood you to say to Mr. Parrish that there wasn't
any upset on the fourth turn¥
A. None that I know of.
Q. But you don't deny that if some other perpage 207 ~ son said it Y
A. I couldn't remember two years ago because
pretty nearly every race a motorcycle will slip out from under
them, almost an averag·e occurrence.
By l\fr. May:
Q. Probably because I have very little knowledge of mechanics, I understood you to say first when you went on the
tra~k that it didn't need any machinery to shape it up?
.A.. That is right, sir.
Q. And then I believe you indicated some or all of it was
drag·ged. Are they inconsistent statements?
A. No, sir. We don't term that as machinery. That is always-just a little preparatory to putting the chloride down.
When you drag these hoops over there-I believe the late Mr.
Kline originated that thing-these hoops just move backwards
and forwards and spread the dirt or dust so-we always do
that before putting· the chloride down, more or less a preparatory measure to rake the dust.
Q. You use a piece of machineryA. Just hoops dragged behind a car or truck.
Q. Just put it on to something?
A. Yes, it has a chain that you hook it on behind a truck or
car. I have pulled them behind my car.
page 208 ~ Q. It is your recollection that was done this
dayY
A. Yes, sir, it was done every day as long as the hoops last
tba t we had a race.
Witness stood aside.
N. W. ROYALL,
resuming the stand on behalf of the defendant Royall Speedway, testified as follows:
DIRECT EXAMINATION.

By l\fr. Parrish:
Q. Yon are Mr. N. W. Royall?
A. Yes, sir.
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Q. You are President of the defendant Royall Speedway,
Inc.?
A.. Yes, sir.
Q. ·what business are you personally engaged in other than
that, Mr. Royall?
A.. Promotion of races.
Q. Prior to your conduct of the Royall Speedway, what
business were you in f
A.. I was in ·the wrecking· business.
Q. How long have you been in the racing business?
A.. About four and a half vears.
page 209 ~ Q. You have seen the cont1:act that has been introduced here in evidence and the N. W. Royall
that is yourself 7 You sig11ed the contract with the A.tlanj;i.€---"\
Rural Exposition?
A. Yes, sir.
Q. Before you entered into that contract were you familiar
with the track mid the layout at tl1e Fair Grounds?
A.. Yes, I had been over it and seen it.
Q. Had you run other races there?
A.. You mean before the contracU
Q. Yes, before this particular contract 1
A. I don't remember. I don't think I did run any without a
contract.
Q. I didn't say with out a contract; I said before this contract.
A.. I would have to check the records on that.
Q. \Vere you or not familiar with the layout there 7
A. Yes, sir, I was familiar with it.
Q. What was your understanding as to whether or not the
track and the appurtenances surrounding it had or had not
been approved by the A. A. A.?
A. ·well, I don't know if it had been approved. I knew the
3 A ran a lot of races on it. I didn't have any way of knowing
whether it had been approved.
page 210 ~ Q. You say they ran races. You mean sponsored races there?
A. Yes.
Q. What was your understanding whether such sponsored
races could be run without the improva! of the A. A. A. f
A. The 3 A would run a race without getting· it approved.
Mr. Clarke: I somewhat question the materiality of this
question about the A. A. A. I don't know what the A. A. A.
has to do with this case.
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By Mr. Parrish:
Q. Tell them what the A. A. A. is.
A. American Automobile Association. They have a division for racing.
Q. How does it compare in the racing world as a racing association Y
Mr. Moncure: Let me interrupt at tl1is point. Here is why
I say the A. A. A. is not admissible. The evidence here of the
only witness who has testified on that, I believe his name was
· -the witness before Mr. Pinnell-that they did not approve
this track for' these stock car races, and up to this point there
bas not been any evidence the A. A. A. bas approved the Fair
Grounds track or Atlantic Rural Exposition track
page 211 ~ for a stock car race. The fact they have approved
or disapproved for a standard racing car is not
germane to our issue here.
Mr. Parrish: We think it is rele,;,rant in connection with
whether or not Mr. Royall exercised proper care in entering
into a contract with the people who owned this particular
track. "\Ve conceive that it was his duty to use care if vou
were going to enter into an ag-reement to· run races on a track
to see that it was a proper kind of track and we think it is relevant in that respect.
The Court: I will overrule the objection.
Mr. Moncure: Exception.

By 1\fr. Parrish:
Q. How does it compare in the racing world as a racing
association?
A. It is one of the larg·est associations. It rna~T be another
one that is larger, I don't know. It is one of the largest.
Q. After you on behalf of Royall Speedway had entered
into this agreement with the Atlantic Rural Exposition what
arrangements did you make about having cars and drivers
to participate in the raees on September 30, 1950'?
A. I made arrangements witl1 tlw Richmond
page 212 ~ Stock Car Racing Association _to furnish the cars
for tlrn races.
Q...Were tlley to select the cars among their members or
drivers as thcv saw fiU
A. They w·e're supposed to furnish the ca rs.
Q. And they were to select the drivers to run those cars Y
• A. Well, they g·ive them invitations to run.
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Q. Did you or not agree to give them a certain percentage
of the receipts?
A. That is right.
Q. Did you or the Stock Car Racing Association put up the
-give the prize money to the racers? I mean who gives the
prizes; you or the Richmond Stock Car Association.
A. Well, one of the Richmond Stock Car people figures it
off and the monev is turned over to him by me.
Q. Who undertook to inspect the cars which were to be entered in the races¥
A. Well, the association bas a committee for that, an inspection committee.
Q. Did they or not state they would do that as a part of
their undertaking with you?
·
A. Wel1, naturally, in their rules-it wasn't specified for
that day, but it is in tl1eir rules.
Q. And you knew that?
page 213 } A. Yes, sir.
Q. Did you examine the car driven by-inspect
t.he car driven by Eddie Crouse or any of the other cars for
the race?
A. No.
Q. Please state whether or not you reserved any right to
direct the inen who they should drive the car after they got
into a race or whether they used their own judgment and discretion about it.
A. You mean each man separately?
Q. Yes.
A. No, I didn't tell him how to drive. They drive to suit
themselves.
Q. That is all I asked you. You stated you were familiar
with the track at the time you entered into this contract, did
YOU not?
· A. Yes.
Q. Were you familiar with the g·uarcl raiH
A. Yes, sir.
Q. Were you familiar with the woven wire fence just back
of the guard rail about 3 feet, I believe?
A. Yes, sir.
]\fr. Clarke: If Your Honor please, may we ask him to describe what he found there and not ask l1im if he was familiar
with everythin~r. It seems to me that is leading the witness
a lot.
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The Court: I think the question is proper so
page 214 ~ far.
Mr. May: I don't see how he can ask several
at one time.
Mr. Clarke: He can ask him to describe it.
By Mr. Parrish :
Q. vVere you familiar with the snow fence between the
woven wire fence and the bleachers Y
Mr. Clarke: If Your Honor please, I object to that. There
is no evidence as yet there was one there and he is asking him
if he familiar with it. That is the reason I stated in my objection to the point that he is leading the witness. All the
evidence in the record so far is that there was no snow fence.

By Mr. Parrish :
Q. Do you know whether or not there was a snow fence
between the woven wire fence and the bleachers 7
A. There was one, yes, sir.
Q. All right, sir. Now will you tell us-describe briefly the
nature of those things; first, the guard rail, where was iU
A. The hub rail or the guard rail as you call it is next to the
track, about 18 or 20 inches high. The second fence or woven
wire fence is behind that probably 2 or 3 feet,
page 215 ~ which is about 42 inches tall. The snow fence I
would say roughly 20 feet behind that for the protection and to hold the people back from running out on the
track more than anything else-about 20 feet behind the other
fence.
Q. Is there any doubt in your mind that snow fence was up
the day of this accident?
A. No, I know it was up.
Q. ·was there anything out there that day or when you entered into this lease on August 8th to put you on notice that
any condition involving the track, the hub rail, the woven
wire fence, the snow fence, the location of the bleachers and
the grandstands weren't reasonably safe for the conduct of
automobile races?
A. No, sir, it wasn't any different from any other race.
Q. Did you see this accident when Mr. Crouse' spindle
broke?
A. No, I can't say I saw the wheel when it come off the car;
I saw it when it got to the fence. Somebody holloaed the
wheel was off, but I didn't see it when it left the car.
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Q. But you saw the wheel coming down the track before.A. Probably just a view of it before it hit the fence.
Q. Did you see whether or not it hit the guard
page 216 ~ rail 1
A. I think it did. I think it probably touched
the guard rail, which made it airborne to make it go over the
fence.
Q. Did you see it go over the woven wire fence!
A. I saw it go over that, yes.
Q. About how high off the ground f
A. ·well, roughly 5 or 6 feet, 7 feet maybe.
Q. Did it hit the ground after it passed that before it went
over the snow fence f
A. I think it did. I am a little puzzled on that, where it }µ~- .
the ground, but it is bound to have cleared the other fence
because it-didn't knock it down.
Q. ·n bounced clear of the other fence-which fenceY
A. The· snow fence.
Q. And then it went into the bleachers¥
A. Yes.
.
Q. Had you prior to this race meet had other dealings with
the Richmond Stock Car Racing Assodation for furnishing
cars and drivers 1
A. Yes, sir.
Q. Please state whether or not those arrangements had
been satisfactory?
A. Yes, sir, they were.
page 217 ~ Q. What was its reputation for that business of
furnishing cars and drivers for racing meets T
A. It did the best it could, a small organization..
Q. Was its reputation satisfactory!
A. Yes.
Q. Did you know prior to this time Eddie Crous~, the
driver of the cart
A. Yes.
Q. How was be regarded as a driver!
A. A very good driver.
Q. Did anything come to your attention in connection with
the cars and the drivers which led you to think was not reasonably safe for those cars and drivers to participate in this
race meet1
A. No. I paid very little attention to the cars.
Mr. Parrish: Now answer these gentlemen's questions.
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CROSS EXAMINATION.
By Mr. May:
Q. Mr. Royall, I show you a picture with a numeral 7 on the
face of it and ask you whether you recognize the snow fence
which you have spoken of on that picture '1
A. Yes, sir.
.
Q. I believe there is one snow fence shown on
page 218 } it, isn't it "1
A. That is right.
l\fr. May: If Your Honor please, I introduce into evidence
now the picture as Atlantic Exhibit No. 2 and ask your Honor
to initial it, please .

.Q. May I ask you whether the bleachers in which Mr. Fagan
was sitting is shown in that picture to any extent?
A. Well, the bleachers-I am not so sure I have enough to
show where he was.
Q. But the bleachers he was in?
A. This is the bleachers he was in.
Q. Which side of the picture is it on; the right or the left
as you look at the picture, the bleachers you are talking about 1
A. As you are looking at it, it is on the right.
Mr. Poole: We have no questions.

By !fr. Moncure :
Q. l\Ir. Royall, in your experience of racing and watching
and operating a Speedway you used the knowledge you acquired in building your own Royall Speedway out at :Midlothian, didn't you, to make it safe for people and constructed
it so you thought it would protect them?
- A. Yes, sir.
Q. And that is the reason yon put the 8 foot fence because
you didn't deem a 42 inch fence high enough to protect people
. from these spindles breaking- f
page 219 ~ A. I put it there for safety.
Q. And that is one of the main accidents, the
flying wheels, that endangers spectators, isn't it?
A. ·well, that is one of the thingsQ. That happens.
A. That is one of the hazards to racing.
Q. Now with regard to your arrangement with the Atlantic
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Rural Exposition, who sold the soft drinks and beer and hotdogs to people there in the bleachers and within the sport
arena?
A. At that time I think it was Frank Driscoll.
Q. But under your contract the Atlantic Rural Exposition
reserved that right, didn't they?
A. Yes.
Q. So they could sell those to those customers who would
come in to see the races 7
A. Yes, sir.
Q. And when you leased the race track, as a rule you leased
it to put the races on with the Richmond Stock Car Association actually furnishing the cars and the drivers 7
A. Yes, sir.
Q. And the Atlantic R.ural Exposition got twelve and a half
percent of the take and out of the remaining eighty-seven and
a half percent you made an agreement to give the Richmond
Stock Car Association a part of that f
page 220 ~ .A. Yes, sir.
Q. So in reality the three of you all were in this
operation for the mutual benefit of all throe of you to derive
a profit out of it; wasn't that the idea Y
1\fr. May: If Your Honor please, the contract speaks for
itself and is a matter of Court constructio·n and not ours. We
object to that line of questioning.
Mr. Parrish: vVe object likevi1ise on the same grounds.
Mr. Moncure: There has been no evidence. of a written
contract between the Richmond Stock Car Association and
Mr. Royall here of the Royall Speedway.
l\fr. Parrish: Limit your question to. that branch of it
because you included the Atlantic R,ural Exposition in the
question.
The Court: Thero is a contract between the Atlantic Rural
Exposition and Royall Speedway, but I understood it was a
verbal contract between Royall and the Stock Car Association. Am I correct?
Mr. Parrish: That is the way I have understood it.
:Mr. Moncure: But the question I asked the witness was
that in reality all three of you were in this operapage 221 ~ tion for the mutual benefit of all three of you to
derive profit out of it.
:Mr. Parrish: So I will not he misunderstood, we object on
the ground the contract between Atlantic Rural Exposition

a
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and the Royall Speedway is a matter for construction by the
Court and it speaks for itself. I do ~ot have any objection to
examination of Mr. Royall in regard to his verbal agreement
with the Richmond Stock Car Association, but that wasn't
the question.
Mr. May: \Ve have no agreement with the Richmond Stock
Car Association at all. w· e are not privy to any understanding there might have been between this gentleman's company
and that Stock Car Association. So that as certainly as to
Atlantic Rural Exposition is it not chargeable with any understanding that these parties may have.
The Court: I will sustain the objection.
Mr. Moncure : All right, sir; exception.
By,:Mr. Moncure:
Q. So far as the policing of the speedway that_..day the Atlantic Rural Exposition had charge of that, di9: it not?
A. Yes, sir.
page 222 ~
Q. And the collecting of parking fees, they had
charge of that¥
A. Yes, sir.
Q. They had access to come in there and sell soft drinks and
beer and whatnot, they or their representatives I You didn't
have that right., did you¥
A. No, sir.
Q. So you didn't have the sole and exclusive control of that
race track on that day without that much supervision over! it,.
isn't that correct?

Mr. May: If Your Honor please, ·we submit that the contract controls the relations between these parties and that the
parties' construction of it is not binding, hut that it speaks for
itself.
Mr. Moncure: If Your Honor please, the contract is ori.ly
for construction of the Court, but there are many contracts
where the parties act differently from .the exact terms and I
don't want any question but that is brought out from the
witness what was the criterion between the parties whether
provided for in the contract or not, because there are such
things as acquiescence and estoppel. We may say in the
contI"act we will police it, but I w:ant to show what are the
actual facts on September 30th.
I
Mr. May: That being what counsel desires~ I
page 223 ~ suggest he ask whether they operated outside ·of
that contract to any extent and, if so, what.
!
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The Court: Ask the question your way, Mr. Moncure.
Mr. Moncure: I will leave it.

Q. Mr. Royall, with respect to this guard rail you described
as being about 18 or 20 inches high, you did see the wheel as
it came down the track, hit that, didn't you, and then ricochet
over the fence 1
A. I saw it just before it got to the hub rail.
Q. Now the hub rail is almost like one step up on the 42
inch fence, isn't it f It is slanted, sloped?
A. I would say yes. I have stepped on it myself.
.
Q. And a wheel hitting it loose will get on top of it, wouldn't
it, in all probability?
Mr. Parrish: Get on top of whaU
Mr .. Moncure : The guard rail.

Q. The wheel that is off an automobile, hitting that slant.,. - ing guard rail, would naturally tend to mount the guard rail,
wouldn't it?
A. It would depend on just how it hit it. If it hit it from
the side, it should throw it back, but hitting it as this wheel
hit it, it would go over top of it.
Q. In other words, after it got on top of the guard rail 20
.
inches high it didn't have but 22 more inches bepage 224 ~ fore wham it was over the 42 inch fence 1
A. Yes, sir.
Q. The snow fence, how about the height of that? Is that
about the same height¥
A. No, it is a little bit higher than the other, I think; maybe
a variation of inches.
Q. Probably 6 inches higher, which would make it 48 inches?
A. Yes.
Q. And the purpose of that isn't any safety measure in it8elf, but solely to keep spectators from getting up closer to
ihe open wire fence; isn't that the purpose of iU
A. I don't know what it is put up there for.
Q. And in leasing these premises under this agreement yon
took them like they were provided by the Agricultural Association and went on to put these races on on those premises
like you found them; that is right, isn't it?
A. That is right.
,
Q. Mr. Parrish asked you the question if you saw anything
out there to put you on notice of any danger. I believe I am
quoting you correctly. You certainly did not see any 8 foot
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fence like you have got at Royall Speedway, did you Y
A. No, sir.
page 225 }- Q. You knew that increased your hazard some
didn't you?
A. vVell, it would be bound to increase the hazard, but I
didn't think of it.
RE-DIRECT EXAMINATION.

By Mr. Parrish:
Q. Now you say you have an 8 foot fence over at your place.
How clos·e up to the track are the spectator accommodations
at your speedway?
A. I would say approximately 8 feet or 10 feet.
Q. Please state whether or not you have seem a wheel that
has come off of a car go over your 8 foot fence i
A. One time I did.
Witness stood aside.
Mr. Parrish: We have one other witness, Mr. Hunt, and
there is a conflict in his summons to appear in court today.
He left at my office a message on yesterday afternoon when I
g·ot back that he would have to be in Federal Court this morning and would come up here as soon after 10 o'clock as he was
excused and I don't know anything I can do about
page 226 ~ it.
The Court: Is he a witness in the Federal
Court?
.
Mr. Parrish: Yes. Mr. Clarke apparently has summoned
him also. I have completed the evidence for the Royall
Speedway except for him and do not want to hold up the trial,
but do desire permission to call him when he is available.
l\fr. Moncure: That is perfectly agreeable.
The Court: It is so understood.
R. C. GOODE,
called on behalf of the defendant Atlantic Rural Exposition,
being first duly sworn, testified as follows:

DIRECT EXAMINATION.

By Mr. May:
Q. Won't you please state your full name, and agef
A. Richard Carlisle Goode; forty-two years old.

;
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Q. ·what is your occupation and residence Y
A. I live at 2115 Nelson Street, Lakeside, and operate Capitol City Motors, 4224 West Broad Street.
Q. Have you taken any interest in local stock car races Y
A. Yes, sir, I have.
Q. Just tell us what connection you have with
page 227 ~ them Y
A. I am past President of the Richmond Stock
Car Racing .Association.
Q. Have you had occasion to visit other race tracks!
A. Quite a fe,v of them, yes, sir.
Q. Will you tell us those you have visited that you can recall at this moment?
A. Well, the Okenichi Speedway and Charlotte, N o~1s}i · Carolina; .Atlantic Rural; Yellow Jacket Speedway, Florida;
Paterson, New Jersey; Just about all on the Eastern Seaboard; Norfolk and Richmond.
Q. Have you done any racing yourself Y
A. I have never driven a race car, no, sir.
Q. In what capacity did you attend those others you named f
A. Largely as a spectator. I was a car owner at the time
I attended quite a few of them.
Q. Were you at Strawberry Hill on the 30th of September, 1950?
A. Yes, sir, I was.
Q. Did you have occasion to visit the race track there or
did you have occasion to go on the race track there?
A. I rode the track in one of the cars prior to racing.
Q. What interest did you have in that car, if anyf
A. No interest in the car itself other than to
page 228 ~ assist the driver in tuning it.
Q. Did you have occasion going over the track
to observe its condition?
.A. I wasn't on the track primarily for that purpose, but
naturally I took note of it.
Q. What was the condition of the track that day or when
-vou rode itY
· A. This day prior to the race time the track appeared to
he in good condition.
Q. How did it compare with other tracks on which races
l1ave been run that vou know off
A. Very favorabl)T·
Q. Do you recall what fences or barriers were thereT
A. Well, they have the usual outside fence, then a guard
rail extending in front of the stands.
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Q. Do you recall the mesh fence or a mesh fence T
A. There is one there, yes, sir; about a 4 or 5 foot fence.
Q. Do you recall whether there was a snow fence between
the bleachers and the race track Y
A. Frankly, I didn't notice that.
Q. You didn't?
A. No, sir.
page 229 ~ Q. How do these barriers and fences that you
spoke of compare with barriers and fences upon
the other race tracks to which you have ref erred Y
A. Well, a good deal better than a lot of them and some I
probably ,vould say not as good; that is, as to height of the
fence.
· Q. You are speaking only of the height of the fence t
A. Yes.
Q~ Not as high, you would say Y
A. That is right.
:Mr. May: All right, gentlemen, you may examine.
Mr. Parrish: I have no questions.
CROSS EXAMINATION.
By Mr. Poole:
Q. :Mr. Goode, do you know Eddie Crouse?
A. Very well, sir.
Q. How long have you known himf
A. I would say between two and three years.
Q. Is he a member of the Richmond Stock Car Racing Association Y
A. He was at that time, yes, sir.
Q. Do you know whether he is a member now¥
A. I don't know whether he is or not. I am of the opinion
he is.
page 230 ~ Q. What is his reputation as a stock car racer!
A. As a driver Y
Q. Yes, sir.
A. I would say he is one of Richmond's best.
Q. Have you ever seen him drive in a race!
A. Quite a few times, sir.
Q. How does he drive Y
A. I don't know just how to put that. He is a good drive1~,
I will say that.
Q. By that I mean is he considered a reasonably careful
driver?
.
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A. I would say he was, yes, sir.
Q. Now before any of these races a re actually run. What
inspection if any are the owners or drivers and owners of the
cars supposed to make ¥
A. Well, it is no-they don't go through a line if that is
what you have reference to, at each race of inspection, but
they are gone over from the standpoint of safety; that is,
safety belts, adequate tires and whatnot, crash bars in the
event of a roll and every necessary precaution for the driver's
safety as well as the safety of those he is running with.
Q. How about the safety for the patrons that are attending
the races T ·what inspection if any do you make
page 231 ~ for their protection T
A. Well, as the car owner, he probably makf}~-"
none except the safety of his own car mechanically. That "is
automatic.
Q. In other words, the safety measures you take in the inRpection are done for the ·man on the track and the driver on
,.,.---- the track, and you leave the safety of the patrons to someone
else who owns the track or who has been preparing it?
A. I would say the same safety for the driver would pertain
to the spectators.
Q. But isn't this inspection made principally for the driver
and the owner of the car¥
A. Well, it is made primarily to promote safety in and
around the tracks and pits, both for the driver and the fellows
operating in the pits, who are just as liable to danger as
spectators.
Q. Did you see this accident when it occurred 7
A. I saw it from a distance; I was standing at the bottom
of the judging stand at the time it occurred.
Q. Did you see how Eddie Crouse was driving just prior
to the time of the accident 1
A. Well, yes, sir. I hadn't noticed anything unusual about
his driving. He was driving a good pace.
Q. Did you see him after the wheel came off as to how he
managed the automobile?
page 232 ~ A. I saw he managed it very capably to keep
from rolling himself.
Q. Now in regard to the track, you rode over the track prior
to the races?
A. Yes, sir.
Q. You have had considerable experience in inspecting
those race tracks, have you not?
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A. \V ell, not exactly as a track inspector, no, sir. I have
never been assigned to that particular duty.
. Q. Isn't it a fact that just prior to the races the track is in
excellent or perfect condition, but as the races are run, say
one, two, three, four or five heats, the track does become
ehopped up!
·
A. Definitely on any dirt track it will.
Q. Now at the time you went over the track you didn't sec
any hole or anything· between the third and four th turns?
A. No, sir, not at the time I rode on it.
Q. And from your position off the track could you determine whether or not there was a hole between the third and
fourth turns?
A. No, sir, I don't think I could have seen it if it was there.
· Q. In your observation of the cars as they went around
each lap could you tell from the motion of the cars
page 233 ~ whether the track was smooth or ~·ough or choppy
or anything of that nature 1
A. No more than an ordinary track will indicate.
Q. Were you in the pit most of the time during the day on
September 30, 1950, or were you in the grandstand?
A. I was altogether in the pits.
Q. Altogether in the pits?
A. Yes, sir.
Q. At that time dicl you notice whether or not Mr. Dymacek
and Mr. Luck made any inspection of their automobilei
. A. Not particularly, no, sir. I didn't notice that particular
ear.
Q. You don't recall seeing them take the wheels off the car
for an inspection?
A. I wouldn't say off that car. So many wheels were being
chan_ged and insl?ected f~r various reasons I ditln 't pay any
particular attent10n to lns car.
Q. In other words, you wouldn't know whether he did or
didn't.
.
A. I couldn't say naturally either way on that.

By Mr. Moncure:
Q. Mr. Goode, in your experience visiting as man? of these
tracks as you liave as spectator and having Olmecl a stock car,
is the breaking of a spindle a rather frequent ocpage 234 ~ currence in these stock car races?
A. I have seen that happen on quite a few occasions, yes, sir.
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Q. In other words, it is a known spectator hazard that they
tlo fly off sometimes Y
A. They will break.

RE-DIRECT EXAl\HNATION.
By Mr. May:
Q. Did you say it was a normal spectator hazard?
A. I wouldn't say a spectator hazard because this is the
only instance I have seen it involve a spectator, but I have
seen quite a few spindles broken.
Q. It is a normal risk of the race track, is it 7
A. I would definitely say so.
Witness stood aside.
B. M. DUNCAN,
called on behalf of the defendant Atlantic Rural Exposition,
being first duly sworn, testified a~ follows:

DIRECT EXAMINATION.
Rv Mr. Mav:

·Q. Please state your full name?
A. Bland Mason Duncan.
page 235 ~ Q. What is your agef
A. Forty-seven.
Q. And your occupation?
A. Grounds Supervisor of the Atlantic Rural.
Q. How long have you been in that occupatiol)Y
A. Five years last March.
Q. You live in Richmond, I take it T
A. I live on the grounds.
Q. As grounds superintendent does it fall to your duty to
keep the track in shape 1
A. Yes, sir.
.
Q. Going immediately to the races of September 30, 1950,
at what time prior thereto, but nearest thereto, did you do
any work on that track f
A. Nearest to that race?
Q. Yes, sir.
A. That was on Friday morning·.
Q. When was the race Y
A. Saturday.
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Q.
A.
Q.
A.
Q.

This was the day before Y
Yes, sir.
pid anybody assist you in your work T
Garnett.
You and Mr. Garnett did the work f
A. Yes, sir.
page 236 ~ Q. 1Vlrnt work did you and Mr. Garnett do 7
A. Ran a grader over and smoothed it down,
which was moving loose dirt as much off the track as we possibly could.
Q. How long did it take you to go over the track with the
grader¥
A. Approximately three hours.
·Q. Did you .cover the entire trackf
A~ Yes, sir.
Q. What function does the grader perform with ·reference
to keeping the track in either a rough or smooth condition 7
A. To smooth the track.
Q. What was the condition of the track when you and Mr.
Garnett got through with your efforts with reference to it?
A. Well, I would say perfect.
Q. When was the next time any races or after that, say,
when was the next time any races were held on the track after
Friday?
A. On Saturday; motorcycle.
Q. I mean before the motorcycle races. You did the work
on Friday?
A. 1Ve did the work on Friday and had the car races on
Saturday afternoon.
page 237 ~ Q. Are they the races in which Mr. Fagan was
injured?
A. Yes, sir.
Q. The first races after you did the work f
A. Yes, sir.
Q. Now after the races on Saturday, did you go on the
track to any extent or do any work on there Saturday afternoon!
A. No, sir.
Q. Or evening· f
A. No, sir.
Q. When did you next visit the track¥
A. Sunday morning?
Q. Who was with you then?
A. Mr. Pinnell.
Q. .A.nd who is Mr. PinnelU
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A. The motorcycle man, putting on the motorcycle races.
Q. Do you remember what time l1e got there?
A. No, sir, I don't. It was early, though.
Q. Did you g-o over the track with l1im f
A. Yes, sir.
Q. Did he wish any gTacler or heavy machinery used on the
track to put it in shape 1
A. No, sir.
Q. "'\Vas it necessary to use any grader to get
page 238 ~ it in shape?
A. No, sir.
Q. There is evidence after the fourth and the fifth races the
t~acks gets chopped up to some extent. ·what do you mean...,,-.
by tha U
/
-,.
A. Well, naturally the cars going over it will cut some, but
not enough to keep anyone from running any races after that
is over.
Q. Now on Sunday morning you clidn 't use the grader you
/- saidY
A. No, sir.
Q. What was used, if anything?
A. To my remembrance we used hoops. It is three wagon
tires put together just to knock off the clods if any on the
track.
·
Q. Was that run over the entire track?
A. Run over the entire track, yes, sir.
Q. Did you find any spots in the track on Sunday that you
felt should be leveled out 1
A. To my remembrance it was two little places on the back
side coming in the third turn that we filled up with a shovel
which possibly was three or four inches deep and maybe a
couple of feet long, something like that.
Q. They are the only scuffed out places, if we could call it
that, in the track you were able to see ?
A. The only place Mr. Pinnell asked to be fixed.
page 239 ~ Q. Did you see any other place that should have
been fixed that he clidn 't ask to be fixed t
A. Not to my remembrance, no, sir.
Q. Approximate the number of times in a month or a year
how many race days are there in a year, say approximately
in the last two years.
A. Well, I couldn't say right offhand on that. Sometimes
they run more reg·ular than others.
Q. Give us some idea so we can get at it, some way we can
average iU
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A. Mr. Royall since he has been running· out there tries to
run two races a month.
.
·
Q. And how long has he been racing· out there?
·
A. Two years, the best of my remembrance on that.
Q. During· the five years since you have been over there has
a ·wheel ever been thrown over in the grandstand before?
A. Not to my knowing, no, sir.
Q. Or over the mesh fence¥
A. No, sir.
Mr. May: All right, gentlemen, you ·may examine.

CROSS EXAMINATION.
By Mr. Parrish :
Q. Mr. Duncan, is it fair to say when Mr. Pinpage 240 ~ nell got there on Sunday morning· that the track
was in substantially the same condition that it
was after the completion of the· races on Saturday afternoon 1
A. Yes, sir.
I ! ! ·I
By M-r. Poole:

Q. Mr. Duncan, you don't • 8 ~ anything about tl1e accident
which happened on September 30th in which Mr. Fagan was
injured, do you Y
A. I didn't see it.
B'y Mr. Clarke:
Q. Mr. Duncan, I believe you testified that on this dirt
track, even though it is smooth when you start out, during the
races it gets cut up?
A. To· some extent, yes, sir.
. Q. Apparently you didn't see any of those cut up places the
n·ext morning w11en you dragged it with the hoops, did you i
A. None that needed filling, only the two places I mentioned.
Q. But there were some cut up places there then, w·eren 't
theref
.
A. It is possible so.me small places but not enough to injure
a motorcycle running.
·
.
Q. Now did you put any chloride on the next morning?
A. To the best of my remembrance we put on some right
in front of the grandstand on account of dust,
page 241 } right close to the fence.
Q. So you had to do that tbe next morning¥
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.. A. That and the hoops is all I remember being done to it.
Q. That is all you remember,
·
.
A. That is all that was done because I was on the track
when it was done.
Witness stood aside.
G. W. GARNETT,
..
called on behalf of the defendant Atlantic Rural Exposition,
being first duly sworn, testified as follows:
DIRECT EXAMINATION.

By Mr. May:
Q. Will you please stat~ your name and age 7
A. George W. Garnett; twenty-seven.
Q. What. is your residence and occupation Y
A. Laborer, I guess you".call it. , ·
Q. What kind of labor do you do? I sometimes like to think
I have to labor ·some, too. What kind of labor work do you
do¥
A. Dig ditches, mow grass.
Q. Is that at the Atlantic Rural Exposition job t
A. Atlantic Rural Exposition.
page 242 ~ Q. How .long have you been working out there Y
A. Three years.
Q. Do you do any work on the track Y .
A. I help work the tl·ack.
Q. Who is your superior in that workt Who .is the· man
:vou take instructions from?
· A: Mr. Duncan.
.
Q. Did you work on the -track prior to the time l\ir. Fagan
was hurt on September 30, 1950f
A. I worked the track on Friday morning before the races.
Q. The date of that would be the day before?
A. Yes, sir.
Q. What work did you and M:r. Duncan do?
A. We graded the track, smoothed it up.
Q. Do you remember how long it took you?
A. Approximately two hours.
Q. ·with reference to the grading work, how was the track
left with reference to whether it was smooth or rough?
·
A. The track was left in perfect shape.
Q. After that when was the next time you had occasion to
be on the track Y
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/

A. I was on the track on Sunday morning after the car
races on Saturday.
Q. Who was with you on Sunday?
page 243 }- A. I was on the track with 1fr. Duncan and I
think, if I am not mistaken, Mr. Royall was on
there Sunday morning, too.
Q. Do you remember Mr. PinnelU
A. Yes, sir, he was there.
Q. :ae was there that morning, too T
A. Yes, sir.
Q. What work was done on it that morningf
A. We ran some hoops over it to knock those loose clods
off Sunday morning·.
Q. What kind of hoopst
A. Regular wagon wheel hoops.
Q. The iron part f
A. Yes, sir.
Q. That goes around the spokes Y
A. Yes, sir.
Q. Were any holes or anything· of that kind in the track on
Sunday that you all repaired other than with the hoops T
A. It wasn't any holes.
Mr. May: All right, gentlemen you may examine.
Mr. Parrish: No questions from me.

CROSS EXAMINATION.
By Mr. Poole:

Q. Mr. Garnett, you don't know anything about
page 244 }- the accident that happened on the 30th in which
Mr. Fagan was injured, do you, sir!
A. No, sir, I don't.
By Mr. Moncure:
Q. You say there were some clods on the track. That was
the purpose of hauling these hoops, to knock them off Y
A. Yes, sir; some clods about like this (indicating).
Q. Everytime a clod comes out of dirt it leaves a hole or a
knocked out place, doesn't iU
A. Possibly. It doesn't have to.
Witness stood aside.
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JOHN ATLEE MITCHELL,
called on behalf of the defendant, Atlantic Rural Exposition,
being first duly sworn; testified as follows:
DIRECT EXAMINATION.
By Mr. May:
Q. Will you please state your full name, sir?
A. John Atlee Mitchell. ·
Q. Where is your residence?
A. 21 Malvern A venue, Richmond.
Q. And your occupation?
A. General manager, Atlantic Rural Exposipage 245 } tion.
Q. Take your time; you have no hurry, if you will, sir. Mr. Mitchell, may I ask you what is your precise
position and what are its general duties¥
A. Well, I have the title of General Manager of Atlantic
Rural Exposition. Of course, I am responsible to a Board
of Directors or Executive Committee. What I do is submit
to them plans for a forthcoming Fair, proposal contracts for
races, grandstand shows, shows, Midway, exhibits and whatnot.
Q. Would your duties leave you in a position for you to tell
us with reference to the condition of the track generally on
the 30th of September, 1950?
A. I can say this, that we work that track periodically
whether we have races or not because we have an investment
mthe track and we have to keep it in shape and Mr. Duncan's
instructions are always to get the track in perfect shape for
any races.
Q. I meant do you have any personal knowledge of its condition this particular dayt
A. No, sir.
. Q. Have you in connection with the Fair business had occasion to visit similar institutions where race tracks were
there¥
A. Yes, sir.
Q. May I ask you how the barriers and fences that your
company has compare with the barriers and
page 246 ~ fences of other companies?
A. 1\fr. May, I don't think you will find a Fair
in the whole United States that 11as as much precautionstakes as many precautions as we do here.
Q. Won't you tell us what barriers are there between the
track and the bleachers?
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A. Well, we have the guard rail or the hub rail and about

2·112 feet back is the woven wire fence and then 20 feet-no, 30
feet now it is a chain suspended then beyond that is the snow
fence.
Q. How far is the snow fence from the bleachers 1
A. The snow fence is approximately 30 feet.
Q. Is that snow fence up at all times during the yearf
A. No, sir.
Q. At what time is it put up?
A. We put that up at Fair time for the races and to keep
the people-it is more of a barricade there. The chain the
people can duck under there, but have a little trouble with the
snow fence.
-- __ · Q. Do you use it at Fair time f
,.,..,· A. Yes, sir.
·Q. Was September :30th one of the days of the F.airJ
A. Yes, sir. The snow fen~e was put up th~re the day before September 30th and stayed ··until after the
page 247 ~ Fair was over on the 7th of October.
Q. May I ask you if you .know which Fairwhat year does this picture represent 1
A. That was the 1950 Fair.
Q. How do you know that, sir?
A. For the reason that we publish a folder every year on
our Fair and we always use the previous year's pictures. For
instance, this is the folder we got up for 1951 showing that
same photograph there.
Q. Do you have any other forms that would show the figure

H
A. I have it here somewhere.
Q. I mean advertising matter.
A. I had it this morning. I don't know whether I lost it or
not. Here it is; that is why the number 7 is on there so I can
identify that photograph.
Q. The 1951 Fair, as I understand, shows the pictureA. Only the photographs taken at the previous Fair. Now
this year we will use tbe 1951 pictures.
Mr. May: I introduce this Atlantic Rural Exposition advertisement and ask it be appropriately marked.
(Filed and marked Atlantic Exhibit No. 3.)
Q. Does that same picture also appear on the advertising

\/-----
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matter which is called ''See 1951 Atlantic Rural
Exposition" t
A. No, sir. I think this here and the one page
is all that is used.
Q. I don't quite understand.
A. We don't use it on outdoor advertisement.
Q. What is this?
. A. That is a folder we sent out along in July. It is kind of
a booster for sales and concessions. It is a picture brochure.
page 248

~

l\fr. May: I file the paper indicated and ask it be appropriately marked.

(Filed and marked .Li\..tlantic Exhibit No. 4.)
Q. Do y9u have photographs of tracks in other communities which you can identify having personally seen yourself?
A. ·Yes, sir. .
· Q. I am going to ask you to hand me the first one and tell
me what track that is?
A. That is Atlanta, Georgia .

.Mr. Moncure: No objection.
l\fr. May: I introduce this picture in evidence and ask that
the Reporter mark it.
(Filed and marked Atlantic Exhibit No. 5.)
Q. Exhibit No. 5 is that Atlanta 1
A. Yes, sir.
Q. What is the next?
page 249
A. The next is Charlotte, North Carolina.

r

l\fr. l\foncure: I can't determine whether that is a track or

I clon,'t think that has any bearing. It is all set up for
dare devils. I can't tell whether it is a race track used for
stock car racing·.
Mr. May: We submit it is .a. fair picture.
l\Ir. Moncure: I object to it without further identification
by some witness what it represents.
The Court: Ask the witness if he can testify as to it.

110t.

Bv Ivfr. Mav:
·Q. Mr. Tuiitchell, is this a fair reproduction of the race track
at-where did you say it wast
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A. Charlotte, North Carolina. Yes, sir.
Q. Yon know that of your own knowledge?
A. Yes, sir.
Mr. May: I introduce this picture in evidence and ask that
it be marked and initialed by the Court.
(Filed and marked Atlantic Exhibit No. 6.)
Q. Next.
A. This is Shelby, North Carolina. Here is the grandstand
and here is across the track.

By Mr. Moncure:
Q. What is inside this fence?
page 250 ~ A. Here is the otller side right here.
Mr. Moncure: I think the two in combination tell us what
is what all right. That is all right; no objection.
Mr. May: I introduce these two pictures together as showing the race track at Shelby, North Carolina, and ask that the
Reporter indicate them as our exhibits Nos. 7 and 8 and ask
the Court to initial those.
(Filed and marked Atlantic Exhibits Nos. 7 and 8.)
Mr. May: I have otl1er photographs but these I Iiave I
haven't authenicated them. I don't think it would be fair to
introduce those.
The Witness : For instance, here is the Minnisota FairMr. Clarke: We certainly object to that.
Mr. May: I will ·not introduce that.
Mr. Clarke: I understood you offered that. I beg your
pardon and apolog·ize.
Mr. May: Absolutely all right; for given before you apologize.
Q. Are there any other pictures you recognize there?
A. No, sir, none of these.

Mr. May: All right, gentlemen, you may examine.
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John Atlee Mitchell.
page 251

~

CROSS EXAMINATION.

By Mr. Parrish:
Q. Mr. Mitchell, I believe on the date of September 30, 1950,
Mr. Duncan saw to it that the calcium chloride was applied
on the track at the request of Mr. RoyalU
A. Yes, sir.
Mr. Moncure: When was thaU
Mr. Parrish: September 30th, the date of the accident.

"\

By Mr. Poole:
.
Q. Mr. Mitchell, you don't know anything about the accident which occurred on :May 30th of your own knowledge f
A. May 30th!
Q. !:mean Septemb.er 30th. I beg ypur pardon.
A. No, sir. I wasn't out there when it happened.
_ Q. Now you have all these photographs here. You had
knowledge of this accident on September 30th, did you noU
A. Yes, sir.
,
Q. Is there any particular reason why you did not take
photographs of your track at tbat time f
A. No, sir. In fact, we had photographs taken that day,
but not of the track.
Q. You didn't take photographs of" the track Y
A. Not that I know of.
· Q. Even after you learned of the accident?
page 252 ~ .A. No.
By Mr. Moncure:
Q. Mr. Mitchell, anyone coming to the Fair pays a general
admission at the gate and then pays another admission to get.
in to see the stock car races Y
A. That is correct.
Q. And he cannot get to the stock car races to pay an admission unless be pays the general admission at the main
gateY
A. That is correct, unless be climbs the fence.
-By Mr. Parrish:
Q. Just one question I want to ask. Do you know whether
the A. A.. A. itself sponsors stock car races f
A. I have every reason to believe so, sir.
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l\Ir. Moncure: I object to "I have every reason to believe
so, sir".
l\Ir. Parrish: I asked him if he knew.

Q. Please answer my question.
A. I do.
Q. How do you know it f
A. Mr. James J. Lamb, I think his name is., is executive superintendent of the A. A. A. race committee or board or whatever it is that has the right to sponsor automobile races., and
he was in my office, I don't know the exact date but can :find
it, early this spring- and his purpose there was to g·et us, the
Atlantic Rural Exposit.ion, to become automobile
____ - · p~ge 253 ~ race promoters and I told him-

Mr. Parrish: Don't tell what you told him; that isn't admissible.
/
A. ( continued) Then I asked him-I was under the impression they only promoted big- car races, but he told me no, they
had changed their ruling in the last year or so and did promote stock car races under the triple A. sanction.

By Mr. Clarke:
Q. Let me ask you a question, sir. IHr. :Mitchell, did :Mr.
Lamb in talking to you make any distinction between a stock
car racer that comes off the manufacturer's assembly line and
a modified or souped-up stock cad
A. Yes, there is some distinction in them.
.
Q. Did he tell you the A. A. A. would not sponsor a modified
stock car race 1
•
A. I am not sure about tlmt, but he did say that the triple
A. was sponsoring stock cars now. He wanted us to go into
the business, but we a re not in tlle racing business.
Q. I understand that; not questioning· that. What I am asking you is whether he made a distinction between a regular
manufacturer's stock car and a modified or souped-up stock
car¥
A. I clicln 't go into that with him. All I know
page 254 ~ lie is putting- those stock car racers-they have to
meet their requirements.
Q. But you can't tell the gentlemen of the jury that he is
sponsoring modified stock car races 1
A. He asked me stock cars.
· ·witness stood aside.

,.,,.----
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lValter C. Ditck.
Mr. May:· That is our case, sir.
Mr. Poole: If Your Honor please, I should like to call 1\fr.
Luck.

WALTER C. LUCK,
a defendant called on hi$ own behalf, being first duly sworn,

testified as follows :
DIRECT EXAMINATION.
By Mr. Poole:
Q. Will you state your name and address?
A. Walter C. Luck; Beaverdam, Virginia, Route 4.
Q. Mr. Luck, did you lrnve any interest in the automobil~~
which was being driven by Eddie Crouse on September ~O,
·
1950, when he had the accident at Strawberry Hill where Mr.
Fagan was injured Y
·
A. Half interest.
Q. Wben did you buy that car, Mr. Luck?
page 255 r A. I don't remember the date that we bought
it?
Q. You say we. Who do you mean 1
A. Dymacek and myself.
.
Q. What inspection if any, did you all make of the vehicle
when you purchased iU
A. Well, we had toar it all apart and rebuild it from start
to finish.
Q. Did you have anything done in regard to the spindles
on the car?
A. All of it was tore apart and bushed.
By the Court :
Q. What?
..
A. The front end was completely overhauled.
By Mr. Parrish:
Q. Bushed, did you say?
A. Yes, sir.
Bv Mr. Poole:
· Q. Was any examination made of the spindles? Did you
take any x-rays or anything of the spindles?
A. I don't recall.
Q. Now how much did the car cost you?
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.A. $300.
Q. Was that $300, f 01· you or both of you f
.A. Both of us.
Q. Was that the price of the automobilef
page 256 ~ A. Yes, sir.
By the Court:
Q. What is the make of the car f
.A. A 1939 Ford.
By Mr. Poole:
Q. NO'Y on the day that tbis _accident occurred how did you
get the car to the races?
. A. It was towed there by-I disremember whether Dymacek
towed it or myself, I don't remember which one.
:Q. When you are towing it, what kind of wheels or tires do
you have on iU
A. Well, we usually always had separate tires for the road
and the track. We didn't want to wear our good tires we had
for the track on the road pulling it to: and from the races.
Q. What kind of tires did you have on it the time you were
towing it to the races!
A. Well, that I couldn't tell you, but I know they were old
when we were towing it to the races.
Q. ·when you arrived at the track what did you do to the
car., if anything?
A. We took the tires off and changed them and put on good
tires.
Q. '\Vere any of the wheels pulled in that process?
A. The wheels was pulled the morning before the race to
check for grease in bearings, brakes and anything
page 257 ~ was the matter to fix it.
Q. Did you inspect in that examination the
spindlesf
.A. .Absolutely.
Q. Did you find anything wrong. with the spindles!
A. Not that we could find.
Q. How many times during that day, if you can remember,
before this accident were the wheels pulled on that car?
A. It was two or three times, I disremember which.
Q. And where was the car at that time 7
A. I believe it was in front of the grandstand. I won't say
for sure.
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Q. Now was Eddie driving- your and :Mr. Dymacek's car at
the time of this accident?
A. Yes, sir.
Q. How many races had that car run in that day?
A. Not any.
Q. How many races had it started in?
A. One.
Q. In which race was that?
A. I believe it was the second heat.
Q. What happened in the second heat¥
A. Heat trouble. The fan pulley broke causing the motor
to heat.
·
Q. And what happened then?
A. Crouse brought it off the track and we had to borrow a;
fan to put on it to get it back in the race.
·
page 258 r Q. Now which was the next race in which the
·
car was driven by Eddie Crouse?
A. In the fourth.
Q. The fourth race?
A. Yes.
Q. Now up until that time after you having made your previous inspection was there anything to your knowledge mechanically wrong with the cad
A. No, sir.
Q. Was there anything to your knowledge wrong with the
spindles on that car?
A. No, sir.
.
Q. Did you have any idea that there was anything wrong
with the spindles on the car?
A. No.
Q. Now did you see the fourth race 1
A. Yes, part of it.
Q. "\Vhat happened in the fourth race in regard to this accident?
A. Well, when I saw it the wheel was coming down the track
and I saw it when it hit the guard rail or whatever they call
it and went over the fence and got out of my sight. I didn't
see where it went to over there.
Q. ·what happened to the car?
A. '\Vell, he stopped the car somewhere.
page 259 r Q. Did you make any inspection of the car after
the accident?
A. We pulled it into the pits after the law would allow us
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to and jacked it up and checked it, took the old spindle off and
put another one on it.
Q. What happened to the wheel that went off through the
crowd?
A. Some of them got it back over the fence to the car and
I took it and hauled it across the track and carried it back to
the car over in the pit.
Q. Do you know where that wheel is now?
A. No, sir.
Q. What did you do with the wheel after you recovered iU
A. vVe carried it on back home with us.
Q. Did you ever use it thereafter 1
A. I don't recall.
__ - _ Q. How did you come to participate in this race as an
owner?
A. Well, I don't know exactly.
Q. Were you under any contract with anybody to drive in
the race Y
·
A. No, not under any contract.
Q. Tell us who told you about the race f How did you come
to be there?
A. Well, I reckon when out at Royall's running they announced the· race would be at Strawberry Hill.
page 260 ~ Q. ·who do you mean by they f
A. I don't know who it was; some of the announcers whoever done the announcing at R.oyall Speedway.
Q. Who usually announced those races?
A. I couldn't tell you.
Q. vVho puts those races on, do you know that?
A. Well, I reckon Mr. Royall is the head of it.
Q. Are you a member of the Richmond Stock Car Association 1
A. No, sir.
Q. Is Mr. Dymacek1
A. I don't know whether he is or not.
Q. Has the Richmond Stock Car Association ever invited
you to bring your car to participate in a race?
A. I don't know as they have. They wrote to me and told
me they was having races at such-and-such place.
By Mr. Parrish:
Q. You say they did write to you?
· A. Yes, sir.
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By Mr. Poole:
Q. When you would drive your car and take it to a race, for
instance, would you receive any compensation for thaU
A. I never did:
Q. What would happen if your car ran in a race and won
it?
page 261 ~ A. \Yell, then we would get some pay for it.
Q. ·where would you get the pay from Y
A. Well, the President or Vice President of the club would
give us the money.
Q. What club is that?
A. Richmond Stock Car Association.
Q. Then the Richmond Stock Car Association when your
car ran in a race and won then the Richmond Stock Car As;:--·-~sociation paid you?
/
A. ,That-is right.
Q. Was that _in the nature of a prize or how was it?
A. I guess it ,yould be.
Q. ·what would you do with the money after you won it Y
A. It would go back on the car.
Q. "\V ell, would all of it go back on the car?
A. And then some.
Q. Was the driver given any portion of that money?
A. He was given a certain percentage.
Q. Then his portion would that go back on the car. too?
A. Sometimes it did.
Q. Now on September 30th your car did not win a race,
did it?
A. No, sir.
page 262 ~
Q. So you didn't win any money?
A. No.
Q. If you had gotten money on September 30th, what would
vou have done with it?
.. A. Bought a spindle, I guess.
Bv Mr. Parrish:
.,Q. You sure needed one, didn't you J
A. Yes, sir.
·
Bv Mr. Poole:
., Q. Did you intend to give l\Ir. Orouse any portion of_ that
money?
A. When was that?
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Q. September 30th.
A. We didn't get any. .
Q. But when he drove your car, he drove with the intention
of "'inning the race, didn't he f
A. I hope he did.
Q. If he had won some money, would you have paid him a
portion of thaU
A. Yes.
Q. Then you, Mr. Dymacek and Mr. Crouse were more or
less working together; that is, if you won a prize, you would
divide it between yourselves T
A. That is right.
Q. Did anybody give you any instructions as to how your
ear should be operated or in which race it should
p{lge 263 ~ be run f
A. Not how it should be operated. They would
tell us whether we ran in the first, second or third heat.
Q. Now you had sole discretion-you and Mr. Dymacekwhether or not you would run in a race T
A. Say that again.
Q. You and Mr. Dymacek could determine whether you
would enter the car in a race f
A. I don't understand that.
Q. In other words, if they announced you could run in a
race, if you didn't want to run in a race you wouldn't run,
would youf
A. No, we didn't have to.
Q. In other words, you were your own boss Y
A. That is right, but we always wanted to run if we could.
Q. But you weren't under the direction or control of anybody as far as the ultimate decision of running in a raceY
A. No.
Q. What happened to the car after the accident!
A. We carried it home.
Q. You carried it hornet
A. Carried it home and fixed it up again.
Q. Wbat happened after that Y ·
·
.
A. "\Vell, then I sold it or gave it away, whatpage 264 } ever you might call it; lost a lot of money.

Mr. Poole : We have n·o further questions of this witness.
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Walter C. Luclc.
CROSS EXAMINATION.
By Mr. May:
Q. You went to the races with the purpose of running,
didn't you?
A. Yes, sir.
Mr. Parrish: I have no questions.

RE-DIRECT EXAMINATION.
By Mr. Poole:
Q. How long have you know Eddie Crouse Y
A. I don't know exactly; some four or five years, I would,
say.
Q. What is his reputation as a driver¥
A. So far as I know, he is good.
Q. Were you, as the owner of the car-did you choose him
to drive your car or did he ask to drive it or how did you get
together!
A. ·we were talking one day, I was going to drive it myself
and my wife and evei~ybody around said for me not to drive it.

By Mr. Parrish :
page 265

~

Q. What¥
A. Told me not to drive it. So I ran across

Crouse and he said he would drive for us.
By Mr. Poole:
Q. You had had no experience as a driver Y
A. No.

RE-CROSS EXAMINATION.
By Mr. Moncure:
Q. You are not engaged in any stock car racing now, are
vou?
~ A. No; have gotten broke.
·witness stood aside.
Mr. Poole: I would like to call Mr. Dyma~ek.
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JAMES C. DYMACEK,
the defendant called on his own behalf, being first duly sworn,
testified as follows:

DIRECT EXAMINATION.
By Mr. Poole:
Q. wm you state your name and address?
A. James C. Dymacek; Beaverdam, Virginia, Route 4.
Q. Mr. Dymacek, did you haYe any interest in
page 266 ~ this car Crouse was driving 1
A. Yes.
Q. What interest did you have in itf
A. Half interest.
Q. Mr. Luck had tl1e other halff
A. Yes, sir.
·Q. Was any real inspection given of that c~r just at the
time or just prior to the time you bought it?/
A.
e always gave the car inspection and the inspection
--..\,.. -/
was made the morning before the race.
Q. Had you made any inspection at the time you bought it'Y
"\Ve will go back to the time you bought it.
A. Well, we didn't.
Q. You didn't?
A. No, sir.
Q. You didn't make any inspection of the spindles at the
time you purchased it¥
A. I don't quite understand.
Q. At the time you purchased it or just prior to the time
you purchased it did you make any inspection of the spindles
or did you have a magnaflux made of the spindles'/
A. ,ve didn't have a magnaflux, but the party we bought
it from had the car and spindle-had the spindles
page 267 ~ magnafluxed.
Q. What do you mean by mag11afluxed?
A. X-ray, I would say.
Q. You mean you had the spindles x-rayed and that is what
is called magnafluxed ·y
A. Yes.
Q. How much money did you put into the car to purchase
the car 1
A. vVell, it would be half of the $300; $150.
Q.. Now how did you learn about this race was being held
on September 30th?
A. Through the Richmond Stock Car Racing Association.

,v
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Q. Are you a member of the Richmond Stock Car Racing
Association Y
A. Yes, sir.
Q. How did you get the car to Strawberry Hill!
A. It was towed with a car, but I don't remember whether
me or Luck towed it.
Q. What kind of tires did you have on it then?
A. vV e usually towed on a set of used tires and when we got
to the track we put the new tires on when we are going to
race it.
Q. When you arrived at the track did you take the wheels
off to change the tires or just what happened 1
A. ·when we g-ot to the track we jacl~ed the car up to remove
the tires we towed on and put the tires on that?....--,,_.
page 268 ~ raced on.
..
_/ ___ · -. Q. At that time was any inspection made of the
spindles of the· .car?
, · A. Yes, sir, we made inspection of the spindles.
--. ···. /--. · Q. Now during that day prior to the time this accident happened how many times did you inspect the spindles on your
carf
A. I think it was about twice or three times; I don't remember.
Q. Do you usually make your inspection of the automobile
prior to the time that it is entered into a race Y
A. Yes, sir, we do.
Q. Why do you make the inspection Y
A. Well, to inspect it for broken spindles or bearing or
nnything that would cause the wheel or anything to happen
like that.
Q. Do you make that inspection for the safety of the drivers and those who are participating in the race or do you
do it for the protection of the people who are looking at the
race1
A. I would sav it would be for both.
Q. For bot]1? ·
A. Yes, sir.
page 269 ~ Q. Do you feel it was your responsibility to examine your car to protect the people who were
in the bleachers?
A. Yes, sir.
Q. Now how long have yon known Mr. Crouse?
A. I have known him for about five years.
Q. ·what is his general reputation as a driveri

1.84
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A. I think it would be very good.
Q. Now he ran in the-started to run in the second race,
but had heating trouble, is that right?
A. That is right.
Q. And then which is the next race he ran in Y
A. The consolation, which was the fourth race.
Q. In what position was he in in that race when this accident occurred Y
A. He was in third position.
Q. And what happened Y
.
A. Then the right spindle broke.
Q. And then what happened?
A. Then the car-the wheel left the car and he managed to
bring the car to a stop.
Q. Did you see what happened to the wheel Y
A. Yes, when the wheel left the car it cam~ around the
fourth turn on the side of and kind of bore to the right, struck
the guard rail and ove-r the fence into the bleachers.
·
Q. Did you at any time drive around that track on September 30, 1950 Y
page 270 ~ A. No, sir, I didn't.
Q. Did you go out to inspect the track Y
A. No, sir, I didn't. ·
Q. So you know little or nothing about the condition of the
track on that dayY
A. No, sir.
Q. Now, Mr. Dymacek, I know you didn't win any money
on September 30th, but if you had won money on September
30th what would you have done with iU
A. If we had won any money that day, we would have given
Eddie his percent and we would have divided the rest, me and
Mr. Luck.
Q. In other words, all three of you were working together
and in concert, that is, to win a prize Y
A. That is right.
Q. And then you were going to divide the money up between the three of you Y
A. That is right.
Q. Were you under the supervision and control of anyl1ody so far as running a race was concerned t
A. No, sir.
Q. I_f you didn't want to enter a race, you didn't enter it,
is that correct?
A. That is right.
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J mnes C. Dymacek.
page 271}

Q. You were you own boss, so to speak 1
.l'i.. Yes, sir.

]\fr. Poole: We have no further questions.
CROSS EXAMINATION.

.... ·-,._/

,.----

By Mr. May:
Q. What kind of car did you have, sir?
A. 1939 Ford.
Q. That was at that time approximately ten or eleven years
oldY
A. Yes, sir.
Q. Your fan broke or got out of fix in the second race T / ..,,,._,_.
A. Yes, sir.
Q. Your wp.eel got out of fix in the fourth race?
A. Yes, sir:Q. Did anything get out of fix in the· -other races Y
A. vVell, since that we have had pretty good luck.
Q. I understand you gave it away after that, didn't you Y
A. Mr. Luck did. I mean I took over after he gave it up.
Q. Did he give you his interestf
·
- A. Not exactly.
·
Q. A car like that in one race two things get off of it in
two races; if it follows that up, it will be four, but it hasn't
been but two?
pa_ge 272 } A. No, sir.
By Mr. Parrish:
Q. Just one thing. How long did you have the car between
the time you bought it and this accident occurred, just approximately?
A. I think it was just about a year.
Q. And you didn't have it-what you call it, magnafluxed
or x-rayed after you bought it, did you Y
A. No, sir.
Q. But it had been magnafluxed by the prior owner Y
A. Yes, sir.
Q. You obviously examined as closely as your eye could
the parts when you disassembled and reassembled the car Y
· A. Yes, sir.
Q. And I assume you did the same thing or did you examine the spindles on the car-was it the day before the accident?
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B. M. Duncan.
.A. Yes.
Q. "\Vas there any defect observable to the eye then?
A. It wasn't any.
RE-DIRECT EXAMINATION.

By ~Ir. Poole:
Q. Mr. Dymacek, do you own the car now?
A. No, sir. That car I sold my part to another
page 273 ~ man and now I just work for him.
· Q. Now in the stock car racing what is the average age of those cars f You said you had a 1939 Ford. What
kind of cars are commonly used in those type of races al
· ------~--.. A. Well, in that type you will find a 1937, '38, '39 and '40
F~rds.
,Q. In other words, they are all about that sa~ne-age·Y A. Yes, sir.
,/
··
Q. This was a relatively new model stock''car then, wasn't
it?
\.,-,-A. To some of them, yes, sir.
Q. In other words, it ,vasn 't so old as to fall apart?
A. No, sir.
l\Ir. Moncure:

No questions.

vVi tness stood aside.

•

*
page 274

~

*

*

•

•

B. i\L DUNCAN,
being recalled for further examination, testified as follows:
DIRECT EXAMINATION.

By Mr. May:
Q. :Mr. Duncan, some question lias come up with reference
to the times the snow fence is up at the Fair Grounds. What
time of the year are they up and when are they down!..._the
snow fence?
·
A. What do you mean? For the Fair?
·
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G. W. Garnett.
Q. Yes, sir, the snow fence for the Fair.
A. Well, it was put up probably-I won't say what dates,
but maybe two days before the Fair.
Q. When is it taken down?
page 275 ~ .A. Not until after the Fair is over.
Q. Do you use it at any other time except the
Fair time?
A. That is all on the race track.
Q. vVhy is it you use it then and no other time on the race
track?
A. vVe have a much larger crowd and in order to keep them
hack.
Q. Did you locate on the chart where the snow fence was Y
A. Yes.., sir.
.
.
~-Q. Ana. where 1s that with reference to what has been feferred foas----a chain fence?
·
A. It was somewhere near the chain. It was on the ohain
fence part of the, way and led off from the chain fence then.
---...1- Q. Is there any question in your mind as to the existence
. of that fence on September 30, 1950, as to whether it was in
place-the snow fence?
A. The snow fence was in place.
Q. Who directed it to be put there?
A. vVell, I wouldn't be sure who asked it to be put there ;
probably on George Hammett's wish.
Q. Did you have it put there f
A. Yes, sir.

Witness stood aside.
G. W. GARNETT,
page 276 ~
being recalled for further examination, testified
as follows:

DIRECT EXAMINATION.
By 1vfr. l\fay:
Q. Mr. Garnett, with reference to the snow fence, was that
up on September 30, 1950 !
A. Yes, sir.
Q. When was it put up?
A. I don't know exactly the date, ·but it was put before the
Fair started.
Q. And when was it taken down?
A. After the Fair.
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Q. Is there any question, sir, whether that fence was in
place during the entire Fair Y
A. Yes~ sir, it was there.

Witness stood aside.

Mr. Poole: If Your Honor please, I would like to call Mr.
Crouse.
EDGAR F. CROUSE,
called on. behalf of the defendants, being first duly sworn,
testified as follows :
page .277 ~ .

Bf :M:r. Poole:

DIRECT EXAl\HNATION.
.

Q. Mr. Crouse, would you state your name1. age, and your

address!
A. Edgar F. Crouse, 3022 Park Avenue, twenty-six years
old.
·
Q. And it is Edgar f
A. Yes, sir.
Q. What is your occupation Y
A. Machine operator at Southern Biscuit.
Q. Are you interested in stock car racing t
.A. Very much so.
Q. How long have you been interested in stock car racing!
A. Three years.
Q. You have participated in stock car racing over that
period of time f
A. That is right ..
Q.. How many different tracks have you raced on!
A. It is quite a few.
Q. Can yon name some of them Y
A. Manassas, this side of Alexandria; Hybla Valley, and
three tracks in Norfolk; Wilson; Henderson, North Carolina;
Strawberry Hill; Royall.
Q. Now at the end of tho year various drivers are rated,
are tl1ey not, showing the number points they
page 278 ~- have won during the year t
A. That is right.
Q. For instance, last year in what position were you in
reference to all the drivers here in this part of the State t
A.· I was fourth last year.

·.. ,....-
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Edgar F. Crouse.
Q. At the present time., this year, do you know your position?
· .A.. I have dropped to fourth; this year was fourth.
Q. You were driving an automobile owned by Mr. Lu.ck
and Mr. Dymacek on September 30th at Strawberry Hill,
were you not Y
.A.. That is right.
Q. Did you inspect that automobile before you drove it?
If so, what did that inspection entail 1
A. I always before I enter the car for the heat or main
event I walk around and check my front hubs and rear just
to make sure none of them-if it iH any play at all in them
which will show up right there and then I have the mechanics
to inspect it to see what is wrong.
Q. What if, for instance, you found play Y "\Vhat did tha.it·
indicate?_
.A.. Well, it could be a loose nut on that hub or could be a
cracked spindle or most anything.
page 279 ~ Q. On the day of this accident did you find
anything wrong with the car which you were
driving?
A. None whatsoever.
Q. Did you test the front wheels on it 1
A. Yes., sir.
Q. Did you find any play in the wheels Y
A. No.
Q. Now do you know whether or not the owners had made
any inspection of that cad
A. WellQ. That is, if you know it of yon.r own lmowledg_e?
A. No. .
Q. What type of automobile was that 1
A. 1939 Ford.
Q. In what conditfon would you say the vehicle was on the
day of this accident Y
A. I would say it was in very good shape. All parts were
.
replaced by new parts.
Q. "'What is the average make and model of racing· stock
cars!
A. From the 1940 back, most of the time.
Q. 1940 back?
A. That is rig-ht.
Q. This wo~ld be a relatively late model tlJen to be a stock
car racer?
·
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A. Yes, sir, that is right.
Q. Now what was your agTeement with Mr.
Luck and Mr. Dymacek in regard to compensation for driving?
A. I would try out just for strictly a percent.
Q. ·what percent were you to receive 1
A. 40 percent of their winnings.
Q. "\Vere you to receive anything if you didn't win a race 1
A. No.
Q. Are you a member of the Richmond Stock Car Association ; if so, for how long- have you been a member,
A. I have been a member ever since it was an association.
Q. Who invited you or how did you come to be present for
---- - ,the races on September 30th Y
'\A. The club.
IQ. By the club you mean the Richmond Stock Car Associati6n I
·
·
A. ·we are supposed to put so many ca rs there and I was
one to take part.
Q. Now when you report to a race track to drive arc you
under the supervision or control of any party!
A. We have a pit man that lines the cars up. That is the
only one.
Q. You in your sole dcscretion could determine whether
you would or would not run in a race 1
A. That is right.
page 281 ~ Q. If you did not choose to run in a race, you
so stated?
A .. That is right.
Q. In other words, you were your own boss?
A. That is rig ht.
Q. Now the three of you-Mr. Luck, l\Ir. Dymacek and
yourself-were more or less working jointly together for a
common goal; that is, to win a prizcl
A. Yes.
Q. And in the event a prize was won, you were to take 40
percent and the remainder was to be given to Mr. Luck and
Mr. Dvmacek?
A. That is right.
Q. Did you test the track before you entered in an~r race?
A. I warmed up.
Q. Was that before any races were run at all?
.A. Yes., sir.
Q. "\Vhat was the condition of the trark at that time?

page 280

~
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It was in good shape.
Now what other race dicl you ented
I started the second heat.
Why didn't you start the first heat 1
It was for less faster cars.
Q. Less faster cars?
page 282 ~ A. That is right.
Q. Did the experience of the drivers have anything to do with it 1
A. Oh, yes.
Q. In other words, the first race was reserved for the less
experienced drivers and the slower cars?
A. That is right.
A..
Q.
A.
Q.
A..

.,.---.
------,(

Mr. May: Can't we just use the evidence the first time .if-~----comes in -instead of '' in other words'' and then we could get
alongY
Mr. Poole: I was conserving time, if Your Honor please•
The Court : All right.
By Mr. Poole:
Q. Now upon entering the second race how many laps did
you drive?
A. Several. I would say two, three or four, I am not positive, but enough laps for the car to heat up.
Q. Do you know what caused it to heaU
A.. The failure of the fan belt.
Q. What did you do then?
A. Pulled off the track. I didn't want to hurt the engine
or take a chance of blowing up.
Q. ·was that a safety measure more or less?
A. Oh, yes.
Q. Now when you knew that who were you considering;
the people on the track or the people in the stands
page 283 ~ or for what purpose?
A. I was considering· my interest and the car,
and that was most of mv interest.
Q. Well, did you con.sider the safety of the people in the
bleachers?
A. I figured they would be well protected. I mean they
are alreadv.
Q. How "aid you fip;ure they were well protected?
A. By adequate fences.
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Q. Now in which other race did you entert
A.. The ·consolation.
Q. How many cars were in that race?
A. I don't know.
Q. Approximately.
A. Eight or ten, I would say.
Q. 1Vhat was your position in the pack¥
A. I would sav around the rear of the field ..
Q. Why were· you assigned that position t
A. Because I had just a little faster car and you are lined
up according to your cars and experience.
Q. And experience!
A. That is right.
Q. How many laps had you rnn in that race before you had
this. accident f
· .A. I had gone half way or five or six lapsi I )VOuld say,.
Q. Now the spindle broke on the car., is that
page 284 ~ correcU
A. That is correct.
Q. Do you know what caused the spindle to break!
A. You don't know what causes it. You just know stress
or strain or roughness of the track.
Q. Well, in this particular case could you say which of
those factors, if you can, was the actual cause of breaking
the spindle!
A.. That would be hard to say.
Q. Now just where were you on the frack when the spindle
broket
A. I was coming through the third turn,. beginning on the
fourth.
Q. Could you indicate on this plat just where you were
when the spindle broke t Take your pencil and punch a little
hole, if you can., in this plat as to where you were.
A. This is the way I was coming around.
1\fr. Poole: I wonder if we could use the exhibit here and
then it could be used rather than making an exhibit.
.
The Court: Very well. Any objection?
:M:r. Parrish~ No, sir. It would be a good idea to have it
together.

A. (Co.'1tinued) This is the entrance right here~
page 285 ~ I would say it happened rig·ht along in here.
Q. Can· you just take your pencil and make a
little hole in the plaU
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Edgar F. Crouse.
CWi tness does so.)

/·-

Mr. May: Draw a circle on the back to just show what you
are doing.
Mr. Poole: The circle on the back of the plat here indicates
the position the car was when the spindle broke as testified
to by Mr. Crouse.
Mr. Clarke: You are putting his initials there to identify
it further!
Mr. Poole: Yes, his initials E. F. C. have been placed
thereupon to indicate same.
Q. Now could you tell the condition of the track at the
location where a wheel broke-I mean the spindle broke?
A. It was just a little choppy.
Q. By choppy what do you mean 1
A. Rough, just dug out like when you are in a turn artd
step on the gas you spin and maybe g·rab the tires and it is
nothing to do but for the g_round fo go.. .
·
Q. ·was there any hole in that vicinity on the track that
you know oft
A. A slight one.
page 286 ~ Q. Do you know whether your car hit that hole
in the track T
A. I couldn't say.
Q. Could you tell approximately the speed your car was
traveling when the spindle broke t
A. I would say 45 to 50 because you are at less speed coming off the turn than at any time, during the race.
Q. Now when the spindle broke what did you do, if you
can remembed
·
,
A. First I felt kind of like a flip in and then I felt it drop
and it goes on a little farther and I lool~ed to see the wheel
leave me and I slid up into the guard rail.
Q. What happened when your car hit the guard rail Y
A. It continued about a car length and that is all.
Q. The vehicle didn't overturn¥
A·. No.
Q. Did you see where the wheel went to after it left your
car1
A. I just saw it bounding off in the air. It looked like it
was sideways from the way I could see it.
·
Q. Did you see it strike any part of the fence or the guar4
rail?
A. No.

, ..,.::.::.............. ..,,,, ... ·.:~--.:-s-.:,·~-;~"':.):~.-
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Q. Did you see it strike anything f
A. No.
Q. Now you say it was sideways f
A. It seemed like it to me where I was in the car; looked
like I could see the bottom of the drum as it was in the air.
Q. How high from the ground was the tir~ when you saw

page 287 ~

it?
A. It was about even with mv windshield. That would be
•
about 5 or 6 feet, I guess.
Q. Did you see the tire go into the bleachers ·f
A. No.
Q. You didn't know whether it bad injured anybody until
sometime later, I take it?
A. That is right.
--.. . . ----~ Q. Now after the accident what did you do then, Mr.
\lArousef
- A. Well, they wouldn't let me go over to where the pe9ple
were hurt. So I went on back over to the pits. They brought
the car on over later.
.,.--...\ .-Q. Did you see Mr. Fagan, who was injured in this accident?
A. At that time?
Q. At anytime after the accident.
A. No.
Q. Did you go to tho hospital to see Mm?
A. Yes, after the race I went down with another boy that
was working on the car with us and we wanted
page 288 ~ to go up to see tlicm and the nurse at the desk
said it was kind of hard feelings. So he and I
g·ave a pint of blood for them.
Q. For who?
A. For either one that needed it.
Q. Now, Mr. Crouse, you have driven on a number of
tracks., haye vou not1
A. That is right.
Q. In your opinion as an expert. stock car racing driver
did you or did you not consider this to be a dangerous track
at the time you were running on it?
l\fr. May: If Your Honor please, we submit he lrns stated
the facts and the quest.ion of whether it is dan~:erous or not
is to be drawn by the jurr. The man can testify as to imperfections within bis knowledge, but in a thing like that it
is the jury's knowledge that is finally expert on it and matters of that kind should not be stated by the witness.
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l\fr. Poole: If Your Honor please, I think this is a perfectly proper question. It has been testified to here that this
man is an excellent driver, he is considered as an expert
driver and if he can come here aud tell Your Honor and the
gentlemen of the jury what he had in mind wbaL
page 289 ~ he considered that track to be., whethe1~ dangerous or not dangerous, I dojl!t know his answerif he did say I don't see why no_t.---:lr1s perfectly proper evidence and I submit he shou la be allowed to answer it.
l\fr. l\Iay: If Your Honor please, the question that he is
deciding is tlie very issue before the Court and the jury, and
if Your Ho!1or has any misgivings as to the ruling I can have
tbP imtborities as soon as I can call my office.
The Court: The objection is sustained.
Mr. Poole: vVe note an exception on that.

Q. Now was this track very dusty. on the day of this. acqi:dent T
·
-----. , ( · A. No.
Q. Do you know whether or not tbP.y had put any chemical
on it to keep the dust down?
A. I don't know that they had.
1\Ir. Poole: ,,re have no further questions at this time.
CROSS EXAMINATION.

Bv lV[ r. Parrish :
·Q. Mr. Crouse, could you tell us approximately the total
number of cars which ·were out at the race that day?
A. No., I conldn 't.
page 290 ~ Q. Could you reasonably estimate it, the number
that ran in each heaU
A. Oh, I would say 25 anyway.
Q. In each heatf
A. Oh, no.
Q. Altogeth~r ·?
.A. The total more m.· less.
Q. And the car J,.ou were driving was the only one that liad
·anything untoward in the way of lJreaking the spindle?
A. As far as I know.
Q. "\Vhcn you $ay that the track was a little choppy, what
I understood you to say, yon didn't think ii: was sufficiently
choppy to report it to the Exposition or the Fair Grounds or
anybody else in authority, did you 1
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A.. No.
Q. And I believe yon said yeaterday you decided to continue to run on it ns all the others did?
A. That is right.

--Bv lfr. Mav :
0

Q. Any dfaplacement of dirt by a tire that goes somewhere will have a te11dency to make a choppiness in the track,
will ·it not Y
A. Will you repeat thatf ' ~
Q. I say any displacement of dirt will,1J'f-..()-'lllrse, make that
part of the track a little lower and where the dirt
page 291 ~ falls will make it a little higherf
· --A. That is right.
------. __ __
-· - · Q. That is the ABCs of it, isn't _iU
-_.---- · A. Yes, sir.
-. Q. And to that extent that causes the choppi~ess to which
you have referred, I believef
A. That is right.
Q. Things of that kind, there is no way to avoid a choppiness in the track so far as you know, is it-in a dirt trackY

A. No.
Mr. May: We have no other questions.
By Mr. Clarke:
Q. Mr. Crouse, these cars that yon were driving on that day
are what are called modified stock cars, are they not Y
A. That is right.
Q. When you speak of a stock car generally speaking, you
mean a car that is just like it came off the assembly lineY
A. Yes.
Q. And a modified stock car is a car that has been soupedup, so to speak, to run faster; is that right T
A. Tbat is right.
Q. And this was a modified stock car race and not a stock
car racef
page 292 } A. That is right.
Q. Mr. Crouse you said that it is true that the
tracks do rut up as the races progress and you say there is
nothing to prevent them from rutting. There is a cure for the
ruts, isn't it, in scraping the track¥
A. TI1at is true.
·witness stood aside.
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l\fr. Poole: That is these defendants,- case, if Your Honor
please.
Mr. Parrish: Now may we call Mr. Hunt t
The Court : Yes.
GEORGE A. K. HUNT,
called on behalf of the defendant Royall Speedway, being
first duly sworn, testified as follows:
DIRECT EXAMINATION.

By :Mr. Parrish:
Q. Will you please give us your full name, age, residence
and occupation¥
A. George .l\.. K. Hunt; age forty-two; Midlothian, Vir- .
ginia; Certified Professional Mechanical En~·
page 293 ~ neer.
·
Q. How long have you been practicing your
profession?
A. Since 1931.
Q. ·wm you tell us something of the training you have had
since you finished school.
.
A. I have been concerned principally with mechanical design, some of that time with machine design.
Q. ·wm you tell us something of your experience, the nature
of the work you have been doing.
A. In 1943 to 1945 I was employed by the Chain B.elt Company in ]}filwaukee as a research engineer in the Chain Division, studying particularly the various types ·of material of
which to construct chains and durability with standard forces
imposed upon them, and heat treatment and all those related
things.
Q. With whom are you associated now¥
A. With the firm of Wiley & ·wnson, Consulting Engineers.
Q. Here· in Richmond¥
A. That is right.
Q. I will ask you at my request have you examined what is
now been designated as Plaintiff's Exhibit No. 61
.A. Yes.
Q. Will you please look at it and make sure it is the on"
you examined?
.A. Yes, that is the one.
Q. Did you also examine the X-rays which had
page 294 ~ been taken at the office of Froehling & Robertson
of that same Exhibit No. 61
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A. Yes, I did.
Q. Will you tell us something· about what causes the breaks
in metals!
A. Metals can be broken in one of three ways in general.
We have what we call a tensile break, which is a break caused
by pulling metal apart. In order to do that we take a piece
of wire and in one force pull it in two. A second type of break
is caused by shearing· action as if you take a heavy pair of
Hhears and cut it in two. A third type of break is what we
call a fatigue break ,vhere the metal material gets broken from
continuous bending as if we take a piece of wire and bend it
until it comes in two, and this break in my opinion is of the
latter class, the fatigue break.
Q. ·wm you tell us a little more in detail what takes place
in a fatigue break in metal such as tbaU
A. Yes. A fatigue break is the result of a failure that is
usually caused by a repetitive thrust-by that I mean forcea.pplied a great many times and the extent or ·amount of that
force need not he anywhere near the force that would be reqqired to break it if it was applied only once. To illustrate,
we take a niece of metal which, let us say takes
page 295 ~ 1,000 pounds to break it and if ,ve impose a force
of say 200 pounds on it, which is about a fifth of
that required to break it all at once, but kept putting it on
and taking it off, it will take many thousands of times to cause
it to fail. If it were much less tlum 200 pounds, you could
probably apply it forever and it would continue to bend and
the part would never fail.
Now as the amount of that force is increased, tbe number
of times it requires to bend· it is reduced and when it gets up
in the categ·ory of a third or half of what it would take to
break it if it were only applied once, then it will break in a
number of times 1-ike twenty or one hundred or perhaps a
thousand, but if it is reduced, as I said before~ to oi1ly a sixth
or eighth of that force, it might take ten millions times, for
im,tance, to break it.
Q. Does there have to be any intemal discontinuity-I am
quoting someone else no, t-for a fatig;ue break to occur?
A. No, it doesn't. In fact, it usually doesn't. The discontinuit:v may be the cause of it in manv instances. but-I didn't
mean ·to say the carn;,e, hut may aggi·avate it, niay reduce the
number of times the force is applied required to break it, bnt
a complete reversal of stress is necessary for a fatigue to
1

1
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occur. If this were the spindle (indicating with
page 296 }- piece of pa per), it takes as many bending· it up
and down like tbis, continual reversal of stress a
great many times to finally break it off. It would take tremendous force to break it off if applied only once, but if applied a thousand times it would take considerably less force
to cause it to break. Anything- that would aggravate it would
be a scratcl1 or something that nicked it. As a piece of wire,
this would take a lot less time, but this does not show any evidence of being nicked to any extent.
Q. ·where is the greatest stress or strain on a stock car that
runs on a half mile dirt track or other tracks f
A. I should like to explain that if I can. If we visualize
this as the spindle sticking· out from the brake clrum on which
the wheel is mounted, the real load of the car as it rests on t~e·,..~ · road w:o.nld produce a stress up like this (indicating·). Now
it wouldn't be possible to take that stress off that spindle unless we jacked the car up and put the wheel off the road or
unless in running along- the road it hit a big bump and bounced
up; then it would relax and come back again. But in racing,
driving a great rate of speed around. the track and making·
that turn, each _turn this car-the weight of the car comes up
and the weight of the wheel like this because the
page 297 ~ car tends to go straight, so the car rises up like
this which produces an opposite_ stress. So we
have the exact condition it takes to produce a fatigue failure.
vVe have the load running down the track on the straigbtaway
and each time we had a bending down it developed a set up
for the fatigue failure to occur.
Q. In the course of your examination did you notice anything about tl1e point at the break of that spindle which led
you to form the opinion it was a fat.i~ne failure 1
A. Yes, in my examination of it it has all the attributes or
all the car marks of a fatigue failme.
Q. Will you tell us what they are?
.A. Usually an examination of the fatigue break-I mig·ht
say this, that each one in itself can he called a crystallization
break because it has that crystallized appearance, but it is not
as a result of crystallization because metal does not crystallize, but the rem,on it has that appearance is because the metal
comes apart and you can see the grains.
·
But each fatigue break is usually divided into three zones.
There is that zone that is adjacent to a little crack on the edge
that was caused at some time by some rather large force or
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maybe as a result of a scratch or some other little slight, insignificant thing accompanied by a good force which caused
it not to break but just to c1·ack on the surf ace, just crack
slightly. That crack can be almost imperceptible,
page 298 ~ but never the less it is a crack. Now as this stress .. is continuously applied that crack begins to grow,
it becomes a little bit bigger and bigger, and in examining the
break vou can see where this material-where the crack in
opening; and closing has mashed itself and squashed itself and
that is very evident there. Then after awhile as that crack
progresses and g·ets nearer to the shaft it doesn't have the opportunity to mash itself as at the outer surface, but it begins
to continue to grow and grow and grow until finally the section of the shaft is reduced to a point that there is not enough
metal left and suddenly the shell severs and then it will all
.~11 down at once and then the rest of it, of course, is nothing
out a true tension break, the last part of it, and those three
stages are evident.
Q. ·wm you undertake to take that exhibit and point out to
the Court and jury those three stages as you observed it on
your examination f
A. Yes. This area here is tlle part that I spoke about first
wl~ere the metal looks as thoug·h it has been cracked apart and
continuously squeezed tog-ether again. Then the break began
to grow and a more rapid rate in this nick on the shaft and
from hereon tI1is is tlie failure that occurs all at once. Perhaps you have some questions.
1

By a Juror:

·Q. Which is the topf
A. I think this is the top-yes, this is the top.
The break is at the bottom. That is where it
started,. this area here. That little thin moon is the initial
crack ,vhich Ir)ay have been there a week or month or maybe
a year before tI1is beg·an to progress at this rate and then it
ran somewllere up in here prog·ressively a little more at a time
somewhere up in this neighborhood, it is difficult to tell exactly where, but from here out it failed at once.
page 299

~

By Mr. May:
Q. May I ask wI1at is that very low part of it?
A. This part here is where the ball bea1·ing or the back rest
of the bearing fits.
Q. That is not part of the break!
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A. No, the area of the shaft was from this edge here to this
edge.
·
Q. The inner shoulder V
A. Yes, that is the shoulder upon which the back bearing
sits. The first area, sir, is this small thin moon here at the
very bottom, the next area is approximately from there to approximately there, and this is the area that failed in my opinion all at once.

/

By Mr. Parrish:
Q. In your opinion would a Ford automobile, 1939 model,
driven 45 miles an hour. g·oing over a road with riffles not
over 3 inches, be sufficient to break that spindle if it was otherwise sound-if it was sound all the way through 7
page 300 ~ A. No, I don't think so.
.
Q." Would the beg-inning of that break which
you demonstated to the Court and jury ordinarily be visible
to the naked eye upon inspection?
·
A. It is difficult to see. Sometimes it is visible, sometimes
it is not.
Q. It would really require the other part of the spindle put
together to determine more accurately?
A. Yes. Very minute examination might detect that break,
but I wouldn't state positively it would.
Q. Now an X-ray taken now or taken since that spindle
separated would show the internal discontinuity or whatever
they are ref erred to in the remaining metal, but it would not
show the end of that break now, would it!
·
A. No. The X-rays that I saw were taken of a headlike
view and show the homogeneous structure and foreign ma;
terials.
Q. That would reveal things t]iat existed from manufacture such as if there were a defect in the metaH
A. Yes.
Mr. Parrish: That is all.
CROSS EXAMINATION.

By Mr. May:

Q. There was some noise at the time and I
don't know whether I caught your answer cor:rectly or not. Did I understand you to say-give
an opinion as to whether if this went in a 3 inch drop whethP'"
that would cau~e the break?

page 301
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A. It quite possibly would have caused the final break after
the section bad been reduced to a degree that there wasn't
enough axle left to resist it, but I don't think running it on a
rough track contributed-it may have contributed to it-the
road possibly may have accelerated the rate at which this
crack progressed, but alone I don't think caused it.
Q. Why do you say that as a mechanical conclusion 1
A. Because the wheel is hung in springs and the shock of
the running· is straight down, also the tire cushions that shock
considerably so it doesn't really need to create a force on that
spindle, hut in this turn the force on that spindle is greatly
magnified because those of us that have seen racing know the
whole car seems to stand up on that front wheel; it comes up
high on the spring·s in the back indicating quite a bit of the
·--~-weight that comes off the back of the car. The ,vhole weig-ht,ot all of it, but the considerable part of it comes_ up on that
wheel. Now the roughness of the track woulcl accelerate that
slig·htly, too but not to any appreciable clegTe·e, I don't th:i'.hk.
In other words, just because the bump were 3
page 302 ~ inches big·h rather than 2 inches high I don't think
it caused that axle to fail.
Q. Do you think this completed break-the whole process
was a period of some time?
A. Yes, and it is difficult to put a definition on that period
of time, whether a week or month or year; it is very indefinite.
Q. You think it was at least one of those?
A. Oh, I would hesitate to say that. I would put it in a
period of a month or a week, something in that neighborhood.

By Mr. Poole:
.
Q. Did you actually take X-rays of that portion of this
wheel7
A. No, sir, I clidn 't.
Q. In other words, you studied tlie X-rays and formed your
conclusions as you have stated to met
A. Yes, sir. I was shown those two films; that is all.
Q. Now do I understand you to say that you did or did not
find internal discontinuity of the metal?
A. I saw none.
Q. You saw none. Now it is your conclusion here today
that the spindle broke because of the third class as you have
mentioned here-fatigue?
A. Yes, the repetitive stress.
page 303 ~ Q. Now, l\Ir. Hunt, experts differ in their conclusion~ after studying a thing, do they not 1

'I
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. A. They do.
Q. Another expert may look at that and say that he did find
internal discontinuity or did not find the internal discontinuity; is that true, sir?
A. He might. I can see no ground for any such statement,
but he might say it.
Q. And the other expert might come in and say that the
spindle did not break because of the fatigue crack?
A. He might, but I would not put him in the class of an expert if he did.
Q. But let me ask you, sir-you put yourself in the class of
an expertt
A. I do in this case.
Q. Now if the other man came in and said he did not find
any internal discontinuity and that it was not a fatigue cracks--then yq:u say he is no .expert¥
·
A. I would so, sir, because I am of the opinion that if you
were to impose a. force on that spindle through tl1e wheel and
tires sufficiently to break it unles·s you would pull tire, wheel
and everythinP- out, you could not develop enough force on
that wheel to break it off without completely disrupting the
whole thing.
Q. If the gentleman came in and said be was an expert and
said he found thispage 304

~

Mr. Parrish: If Your Honor please, I object
on the ground there has been no such testimony
before the Court, and unless you represent you are going to
have such testimony I think the question is improper. If you
make that representation:Mr. Poole: The gentleman who was here from Froebling
& Robertson, unless I am badly mistaken, said on tlle stand
he was a metal expert.
Mr. Parrish: I don't remember him saying that. _I think
he said he was in charge of the X-ray department.
:Mr. Poole: And that he testified to these things here. If
I have misstated him, sir, I withdraw the statement, but I let
the record speak for itself .
.Mr. May: If Your Honor please, my approach to this thing·
was a little bit different. I don't think a witness should he
called on to say whether another witness is mistaken whether
erroneous, or 'deny or dispute another witness. I think he
should state the facts and tlie jury then determine who is
right.
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The Court: The Court will sustain the objection. I don't think one expert ought to say another is mistaken. I think it is a question for the
jury to give what weight to the evidence of either party they
think is proper.
· Mr. Poole: If Your Honor please, I do not wish to belabor
the point any further.
Mr. May: Belabor; wliat is thaU
Mr. Poole: Shall we say a figment of my imagination.
Mr. May: Anything you say, I will take it that way.
The Court: Let's move along.

page 305

~

By Mr. Moncure:
Q. Mr. Hunt, I believe I understood you to say that a rough
track with these other elements creates an ideal setup to bring
~bout a fatigue in metal; is that correct?
A. Yes, sir, I am of that opinion.
.
Q. And you, as a metal expert, would have full knowledge
of the effect of these curved tracks bringing about that
fatigued condition in metal?
A. I would expect it, yes.
Q. And the man who runs the car on tlle track who is _not
a metal metallurgist, he would only known by results that
axles do breal~ and might not know the curves do it?
A. I feel that is trne.
page 306 ~ Q. A general member of the public who is
neither a metal expert or who is only in attendance some three or four times on a race would not have any
knowledge of the effect of these curves on metal fatigue!
A. I don't know. I wouldntt expect him to know.

RE-DIRECT EXAMINATION.
By Mr. Parrisl1 :
·Q. If you had taken an X-ray on tl1e occasion of. yonr exam in a ti on, wonld you expect to have revealed anything more
than you saw in the X-ray which Froehling & Robertson had
already taken f
A. No, I wouldn't.
Q. So there is nothing for you to gain by taking another
X-ray?
.
A. No.
Witness stood aside.
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Mr. Parrish: The defendant Royall Speedway now rests,
sir.
The Court: Any further evidence?
Mr. Moncure: We haven't any rebuttal.
The Court: Gentlemen of the jury, that completes the case
as far as the evidence is concerned. I have some
page- 307 } matters to take up with counsel and I am going
to adjourn you until 2 o'clock tomorrow afternoon
and hope to be ready for you then. Do not discuss the case
with anyone nor let anyone discuss the case with you. Be here
at 2 o'clock tomorrow. The Court will recess.
(At 3 :05 o'clock P. M. the Court recessed and the Court and
counsel retired into chambers.)
Mr. Parrish: The defendant Royall Speedway Inc., renews
its motion to strike the evidence of the plaintiff on the ground
that no actionable negligence bas been shown against this de..:
fenclant which could be the basis of any verdit the jury might
return against it.

•

•

•

•

•

Mr. May: Judge, there is very little I am going to add. I
desire to add everything· that Mr. Parrish has said to my motion on behalf of the Atlantic Rural Exposition, defendant, to
strike the evidence of the plaintiff on the ground that there
is no evidence in this case of a probative nature that this de..:
f endant was guilty of negligence which constituted a proximate cause of the injury.

•

•

•

•

•

Mr. Poole: If Your Honor please, in regard
page 308 } to the defendants, Luck, Dymacek and Crouse we
renew our former motion to strike the evidence
against these parties.

•

•

•

•

•

(The motions were argued at length.)
The Court: I take it you are not opposing the motion to
strike as to the three individual defendants Y
Mr. Moncure: We are not opposing it, no, sir.

•

•

•

•

•

The Court : Gentlemen, the Court strikes the evidence as
to the two owners of the car and the driver of the car and
overrules the motion to strike as to Atlantic Rural Exposition, Inc., and Royall Spee~way, Inc.
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.Mr. May: We except to, tl1e ruling of the Court on account
of the grounds already alleged and the additional ground that
if there is any negligence as to Atlantic Rural Exposition, it
is the same as it is to those that the Court has just struck and
Atlantic Rural Exposition should therefore go out automatically.
Mr. Parrish: vVe except to the ruling of the Court, Your
Honor.
(At 5 :15 o'clock P. M. the Court adjourned until tomorrow,
May 23, 1952 at 9 :30 o'clock A. M.)
May 23, 1952.
page 309 ~

The court convened pursuant to adjournment.
Present: Same counsel heretofore noted.
-----... (The Court and counsel retired to chambers to consider the
j)nstructions.)
Mr. Parrish: I make a motion to strike out .each and every
allegation of the notice of motion as to Royall Speedway Inc.
The Court: The motion is overruled.
· ·-....'..
Mr. Parrish: vY e except.
page 311

•

•

•

•

•

•

~

(The Court and counsel retired into chambers.)
Mr. Parrish: Defendant Royall Speedway Inc. objects to
the granting of any instruct.ions permitting the plaintiff to
recover on the ground that the negligence, if any, of this defendant was not a proximate or efficient cause or that it did
not combine _and concur with negligence of anyone else so
as to proximately cause injury to the plaintiff.
The defendant Royall Speedway objects and excepts to the
granting of Instruction No. 1 tendered on behalf of the plaintiff on the following grounds: That there was no evidence
that Royall Speedway put on the stock car races, ·nor is there
any evidence that the said defendant invited the public to
attend such races, charging admission thereto an<l so forth;
that there is no evidence of actionable negligence against the
said defendant; that there is no evidence that the track or
. other portions of the premises were in a negligent condition;
that, being a finding instrnction, it should state the specific_,
facts upon which a verdict for the plaintiff could be found,
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particularly in view of the numerous allegations
against this and the other def endants in the motion for judgment, many of which
are completely without evidence to support them and some
of which have been withdrawn from consideration of the jury
by reason of the Court's decision to strike the evidence as to
the defendants Luck, Dymacek antl Crouse; and on the further ground that in the last paragraph of the instruction the
jury might find this defendant guilty of neglect not even
charged in the motion for judgment since that paragraph
is not qualified in any sense. The instruction also fails to
state that the evidence upon which a verdict could be found
for the plaintiff should be establi.shed by a preponderance
of the evidence and not simply from the evidence.
Upon the granting of this instruction by the Court the defendant Royall Speedway, Inc., excepted thereto upon the
grounds assigned above.
,r-------Instruction No. 2: The defendant· Royall Speedway ob~
jected and excepted to the granting of Instruction No. 2 tendered by the plaintiff on th~ ground th~t there is no evidence·
(--of actionable negligence shown against this defendant and
·,;
that no instruction under which a verdict could be found for
the plaintiff should be granted as to this defendant.
Instruction No. 2A: The defendant Royall Speedway Inc.,
objected and excepted to the granting of Instruction No. 2A
ten<lered on behalf of the plaintiff on the followpage 313 ~ ing grounds : The instruction does not properly
define sole proximate cause in that no reference
is made to the fact that an act alleged to be the sole proximate cause must be reasonably foreseeable to cause injury
in the light of attending circumstances; on the ground that
there is no evidence this defendant was guilty of any negligence in the breaking of the spindle; on the ground tlu~t Roy.:
all Speedway's duty is not properly defined .because it was
responsible only for known defects and for allowing a negligent condition to exist after the date of his agreement dated
August 8, 1950, with Atlantic Rural Exposition; on the ground
that ·the instruction tells the jury us a matter of law that
the breaking of the spindle was not the sole proximate
cause of the accident, and there is no evidence that the rail,
fences or location of the bleachers were in a negligent condition or that, if they were, this defendant could reasonably
foresee that the breaking of the spindle releasing the right
front wheel on the car being driven by the defendant Crouse
would take the course and canse the injuries it did .
. The defendant Royall Speedway excepts to the refusal of
page 312
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the Court to grant instruction tendered by it numbered 8 on
the ground that it is a correct statement of the law applicable
to the case.
The defendant Royall Speedway excepted to the Court in
refusing to grant Instruction No. 12 tendered by
page 314 ~ it on the ground that it was a p1·oper statement of
law applicable to the case. Upon refusal of the
Court to grant this instruction said defendant, without waiving its exceptions thereto tendered Instruction No. 12A.
The defendant Royall Speedway excepted to the Court in
refusing to. grant Instruction No. 13 tendered by it on the
ground that it was a proper statement of the law applicable
to the case. Upon refusal of the Court to grant this instruction said defendant, without waiving its exceptions thereto,
tendered Instruction No. 13A.
The said defendant excepted _to the ·Court in refusing to
grant Instructions No. 11 and 17A tendered by this defend<Rnt on the ground they were correct statements applicable to
the law of this case.
Mr. May: The defendant Atlantic Rural Exposition objects to the giving of any instructions for the plaintiff on the
fallowing grounds:
1. That there is no evidence of negligence on the part of
this defendant which constituted a proximate cause of the
injuries complained of.
2. That the case presents one of assumption of risk as
a matter of law.
3. That the case presents one of unavoidable accident as
a matter of law.
page 315 } 4. That possession of the premises had been
turned over to the defendant Royall Speedway
and this defendant would have been a trespasser if it had invaded the race track proper ..
We make the following objections to the instructions numbered by the Court.
First as to Instruction No. I: It practically turns the jury
aloose to find it negligent generally upon charges upon and
in an involved motion for judgment, as well as out of it, and
it is not safe to impose that task upon it as was held in the
cas·e of C. 0. v. Meyer, 150 Va., which was read to the Court.
The instruction should spell out the negligence relied upon,.
such as being with reference to a negligently maintained track
and we contend there was no evidence to support such issues
going to the jury. The instruction holds Atlantic Rural Exposition liable as an insurer as a certain amount of danger
is necessarily present at any race~
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It is urged that this defendant's instruction No. 15 shoulu
he given because Atlautic Rural Exposition was not liable for
the acts of either lloyall or Crouse after Royall had taken
possession of the trade It would have been a trespasser
had it tried to interfere with the running of the races.
In connection with Instruction No. 15, it should be given
on the ground that in that l\loore case no possession had been
departed with, but the balloon ascension was let
page 316 } up on property that had uot been leased even
momentarily, but in our case the property had
been leased and we would have been a trespasser had we gone
upon the race track with the idea of either inspecting or grading it between races.
I adopt l\fr. Parrish's objections to Instruction No. 2A and
in the reasons assigned insofar as .Atlantic Rural Exposition
is concerned.
Instmction No. 17:
e urg·e that this instruction should
be given under the authority of such cases as :Mauzy, Jeffress,
Newcomb and Appalachian which were read to the Court, and
it is fully warranted hy the evidence in the case upon the
features mentioned therein.
vV c urge that Instruction No. 18 should be given because
the law set out is correct and there is ample evidence to support it. There is tm;timony of frequent breaks of spindles
and one witness went so far as to say there was no safe place
at a race. '\Ye were entitled to this instruction under the
Tiller case.
\Ve urge that No. 19 should be given because there is no
evidence of negligence on Atlantic Rural Exposition's part
with relation to the surface of the track.
"\,Ve urge that Instmction No. 20 should be given because
there is no evidence of Atlantic Rural Exposition's negligence with relation to the barriers or fences.
page 317 } The defendant Atlantic Rural Exposition objects to the gl'anting of any instruction for the
· plaintiff on the ground that there is no feature of actionable
negligence against this defendant and that the defendant's
11eg·ligence if any, was not a proximate or efficient cause or .
that it did not combine and concur with negligence of anyone
else as to proximately cause injury to the plaintiff_
The Court oyerruled Atlantic Rurnl Exposition's objections to the plaintiff's instructions and refused those indi~ated offered by Atlantic Rural Exposition that it urge<l
f,houltl be giYen, to which action~ of the Court the said defendant severally excepted.
Instruction No. 26A: Defendant Atlantic Rural Exposi~
tion offered Instruetion N~. 26 and urged that it was proper in
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this case to show that the law recognized that owners place
their barriers or fences at different heights and so forth.
The Court indicated that it would not give the instruction in
that form, but would give it as indicated by Instruction No.
26A. Thereupon .Atlantic Rural Exposition without waiving
the exception now noted to the refusal to give No. 26 asked
for 26A, ,Yhich the Court granted.
Instruction No. 2B: W'e object to the giving of No. 2B on
the ground that there is no evidence that the other race track
owners were guilty of negligence in the way they
page 318 ~ built their race tracks, an<l besides, it is a collateral issue that should have no bearing in this
case. The Court gave Instruction No. 2B, to which action of
the Court the defendant Atlantic Rural Exposition respectfully excepted.
Mr. Parrish: The defendant Royall Speedway, Inc., ob~jects to the gTantiug of Instruction No. 2B tendered by the
plaintiff on the ground that there is no evidence that the
care used by other stock car race track o,vners was in tany
way negligent insofar as the instrumentalities referred to in
the evidence related to them, all(} on the ground that it would
involve a collateral issue, and on the general grounds assigned
io all instructions tenllcred on behalf of the plaintiff there is
no evidence in the case that would support a verdict against
the defendant Royall Speedway, Inc. The Instruction No.
2B was granted by the Court and the defendant Royall
Speedway, Inc., excepts thereto for the reasons stated in the
objection set forth above.

*

*

*

*

*

•

*

page 319 ~

•

(The Court l'ead the instructions to the jury.)
. The Court: Gentlemen of the jury, the Court further in~tructs the jury that if you find for the plaintiff you shall
find against both defendants in this case; that is, Atlantic
Rural Exposition, Iuc., and Royall Speedway, Inc., and if
you find for one defendant you shall find for the other defendant-both defendants, rather. The Court has stricken
the evidence as to Dymacek, Luck and Crouse.

*

•

l\fr. May: The defendant Atlantic Rural Exposition objects to the giving of the verbal instruction on the ground

-
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that it was not liable for any negligence of Royall Speedway
or the drivers of the cars after it delivered possession of the
race track to Royall Speedway under the contract between
those parties. The Court overruled the defendant Atlantic
Hural Exposition's objection to the instruction, to which action the said defendant respectfully excepted.
:.M:r. Parrish: The defendant Royall Speedway
page 320 ~ Inc., objected to the oral instruction of the Court
to the jury to the effect that if the jury found for
the plaintiff their verdict should be against both defendants
on the ground that there is no evidence to support a jury
verdict in favor of the plaintiff, that the said defendant had
been guilty of no actionable negligence proximately causing
the injury to the plaintiff, and on the ground that at the
time of the accident the premises was not under the exclusive control of the said defendant, th~ duties of the said defendant on September 30th under the agreement of August 8th, 1950 being limited to staging of races which had been
clelegated to an independent contractor, the Richmond Stock
Car Racing Association, and on the ground that the duty
/.----.of the said defendant with regard to the track, barriers and
i'
condition of the premises at the most was to warn of a known
defective condition and not to permit such defective condition
to continue to exist. The said defendant further contended
that while the agreement between it ~nd Atlantic Rural Exposition elated August 8, 1950, was termed a. lease, the elements of control reserved by the Atlantic Rural Exposition
on the day of the accident; namely September 30th, were so
all inclusive as to render the said defendant responsible only
for staging the races on that day. This contention was made
throughout the discussion of all the instructions so far as
they related to the duty of the sai<l defendant in
11age 321 ~ connection with the condition of the track, barriers and premises of the Atlantic Rural Exposition.
The Court overruled the said defendant's objections to the
instruction and granted the instruction, to which action of the
Court the said defendant duly excepted.
(Thereafter the jury returned the following verdict: "We
the jury on the issue joined find for the plaintiff against
the defendants .Atlantic Rural Exposition, Inc., and Royall
8peodway, Inc., and assess his damages at $15,000, and we
find in favor of the defendants J. C. Dymacek, W. C. Luck
and Edgar F. Crouse.'' The jury thereupon was discharged
from further consideration of the case.)

::,c:::·:./-Wi'·),·'r,' - · -
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page 322

~

Mr. Parrish: If Your Honor please, the defendant Royall Speedway, Inc. moves the Court
to set aside the verdict of the jury as contrary to the law and
the evidence, without evidence to support it, and misdireetion
of the jury and other errors committed in the course of the
trial to which exceptions were taken, and prior to the trinl in
connection with preliminary motions and hearings to which
exceptions were duly taken.
: l\Ir. May: If Your Honor please, I should like the clerk
to show that the same motions were made on behalf of A.tlantic Rural ExpositioiJ.1, Iuc., with the exception that we
move for a final judgment or, in the alternative, for a new
trial.
It occurs to me, Your Honor, this case is of sufficient importance, it is novel in this section of the country, that some fairness to the Court would suggest perhaps we should ask that
we argue the matter as soon as the court reporter can get up
his notes. I do that because I am not at all certain on a number of principles in their importance that I would like to satisfy myself further on, but I do say to the Coui't in utmost
frankness if the Court feels it does not want that I shall not
persist in it.
The Court: "\Yell, gentlemen, I hate not to grant your re. quest, but I overrule your motions and enter up jutlg1nent
on the verdiet.
page 323 ~
Mr. May: Very well, sir. Can we g-et in touch
with the clerk as to the supersedeas and suspending bond that we would like to have the judgment suspended
for four months provided we file a bon<l in the sum of $17,500 within thirty days!
:Mr. Clarke: If Your Honor please, I understand that the
statute govcms the time in which they have to file that. I
don't know that it calls for any discussion or permission or
lack of consent on my part. I may be incorrect in that.
Mr. :May: It is the usual suspension we are given.
The Court: Let the order so read.
Mr. Panish: It is understood that applies to botl.t defendants.
The Court: Both defendants.
. (Both defendants excepted to the Court overruling the
motions to set aside the verdict.)
Tendered arid signed '"T uly 18, 1952.

HAROLD F. SNEAD, Judge.
A Copy~T~ste:
H.

G. -TURNER,

C. '(J.
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