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OPINION.
General 1\:Iotors Acceptance Corporation filed its bill in
equity pursuant to section 55-91 of the Code of Virg·inia
against Viking Coal Co., Inc., Clarence Bolling and Gary Neil
Bolling praying for a personal judgment against the defendants and for an order of sale for a 1960 Chevrolet 2:Y2 ton
truck which had been sold by Beaty Chevrolet Co., Inc. to
defendants by conditional sales contract dated ~lay 9, 1960.
The bill alleges that this contract was assigned to petitioner;
that the defendants are in arrears in the payments provided
for in the ·contract; and that there is a balance due of $7,272.60 on the contract.
Viking Coal Co., Inc. filed its answer to the bill denying
that it was a party to the contract as it was not an entity in
existence on the date the contract was signed. The Articles
of Incorporation were admitted to record in the office of the
State Corporation Conunission on July 7, 1960, and the evidence presented ut the hearing of this case clearly shows that
the Corporation thereafter ratified the contract, assumed liability thereunder and accepted the benefits. The complainant
is entitled to the relief prayed for ag-ainst Viking Coal Co.,
Inc.
Gary N. Bolling filed an answer and cross claim in which he
admits that he signed the contract and that there is a balance
due ·On the purchase price but alleges that an agent of .Beaty
Chevrolet Co., Inc. represented to him that the truck would be
reasonably fit for the purpose needed; that the truck was not
fitted for the purpose for which it was purchased; that it was
constructed of defective material; and that by reason of
breach of warranty he has been damaged to the extent of'
$10,000.00 whi~h should be offset against the balance flue <m,_,
the purchase p~ice.
·
.
·
Clarence Bolling filed an answer and cross-claim similar.
to the one filed by Gary N. Bolling stating that ))¥
page 26 ~· reason of the. defects in the construction af fi:¢•
truck, the purchaser bas been damaged at least !tn~,;'
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sum Iof $8,500.00 which should be deducted from the balance
·
due bn the purchase price.
C~mplainants then moved to stlike the answers and cross
claims of Clarence Bolling and Gary N. Bolling for the reason
that the answers in their entirety rely on parole evidence in an
effort to vary the terms of a written contract and moved the
Court for a Sumn1ary Judgment against the defendants, Clarence. Bolling and Gary N. Bolling.
Clause 7 of the conditional sales contract provides ''No
warranties, express or implied, and no representations, promises or statements have been made by seller unless endorsed
her~on in writing, except that, if the property covered by this
contjract is a ne"r motor vehicle, seller hereby adopts the
warranty ag·ainst defective materials or workmanship as set
forth in :manufacturer's current warranty applying to· such
new motor vehicle." Clause 7 is printed in type less than the
size known as pica but section 11-4 of the Code of Virginia is
not applicable since the evidence shows that the contract was
executed after the truck was delivered.
Defendants as the basis for their cross claims rely on certaini representations alleged to have been made by an agent
of the seller but the contract expressly provided that no representations or warranties had been made except the manufacturer's current warranty which the seller adopted. The
par~ies are bound by their written contract and the general
rule! is that parol testimony cannot be received to vary, cont.raqi~t, add to or subtract from the terms of a written contract.
There is a conflict of authority as to whether a provision
in a! written contract similar to clause 7 in the contract under
con~ideration would exclude implied warranties of merchantability or of :fitness for the ordinary or general purposes.
Ho~ever, in this case after the defendants had notice of t'he
assignment of the contract to complainant and knowledge of
the :alleged breach of warranty, without notifying the complaijlant of the alleged breach, they requested the complainant grant them an extension of time in the payment of their
accqnnt. A.t fhe request of defendants compla-inant extended
l
the tin1e of payment on two different occasions.
pagf' 27 ~ The defendants continued to use the truck after the
time for the payments was extended by complainant.l The truck, of course, continued to depreciate in value
durtne:- this time. At the time the extensions were granted,
conflainant did not have notice that defendants were claiming
a b~. each of warranty by the seller.

to
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The general rule that an assignee acquires no greater rights
than his assignor is subject to the qualification that the debtor
may by his representations or conduct estop himself to set up
against the assignee defenses which were available to him
against the assignor. Thorpe Finance Corporation v. LeMire,
264 Wis. 22, 44 A. L. R. (2d) 189.
Where after notice of assignment, debtor expressly or impliedly promises to pay the debt, he is estopped from setting
up any defense he had against the assigor. Stebbins <t Lawson v. B,ruce, 80 Va. 389.
It is my opinion that under the facts in this case the defendants by their conduct have waived the right to assert
against the complainant a claim for breach of express warranty or breach of warranty implied by law and that the cross
claims should be dismissed.
Counsel may draft an appropriate order rendering judgment in favor of General Motors Acceptance Corporation
against Viking Coal Co., Inc., Clarence Bolling and Gary
Neil Bolling in the amount of $7,27~.60 with 15 per cent attorney and costs and directing the Sheriff of Wise County to
sell the vehicle at public auction after giving ten days notice
of the sale with the proceeds of the sale to be applied to the
judgment.
This 27th day of December, 1961.

M. 1\L LONG, JR., Judge.
page 28
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This cause came on the 15th day of December, 1961, to be
heard upon the original bill, as amended by the addition of the
name of G.ary Neil Bolling as a party defendant, the answer
of Viking Coal Company, Inc., the answer and cross-claim of
Clarence Bolling, the answer and cross-claint of Gary Neil
Bolling, the plaintiff's motion to strike the answer and crossclaim of Clarence Bolling and the answer and cross-claim of
Gary Neil Bolling, and the plaintiff's motion for summary
judgment against Clarence Bo'lling and Gary Neil Bolling and
on the record at large. A court reporter was present at the
hearing and recorded the proceeding. After argument thereon,
the Court denied the plaintiff's motion to strike the answer
and cross-claim of Clarence Bolling and the answer and c.ross-
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clail of Gary Neil Bolling and denied the motion for summary judgment against Clarence Bolling and Gary Neil Bolling, to whi-ch action the plaintiff, by counsel, excepted.
Thereupon the defendants demanded that a jury be empaneled to try the issues raised by their pleas but the court
overruled the motion, to which action the defendants, by
counsel, excepted.
Thereupon, pursuant to Sections 55-91 of the Code of Virginia, the evidence was hea.rd ore ten,u.s and the plaintiff presented its evidence and the defendants presented their evidence. At the conclusion of the evidence, the attorneys for
the plaintiff and the defendants arg11ed the case; and the
Court, not being advised, took time to consider.
page· 29 ~ Thereafter and on the . . . . day of December,
'
1961, the Court delivered an opinion in writing, a
copy. of which is filed with the papers in this cause and made
a part of the record. The Court being of the opinion for the
reasons set forth in writing that the plaintiff is entitled to
the relief prayed for, it is accordingly ADJUDGED, ORDERED :1nd DECR.E·ED that the plaintiff have and recover
of the defendants Viking Coal Company, Inc., Clarence Bolling and Gary Neil Bolling the sum of $7,272.60, with interest
ther~on from da.te, 15 per cent attorneys' fees and the costs
of t~is proceeding. It is further ADJUDGED, ORDERE.D
and DECREED that unless said judgment be paid within
fifteen days, tJ1at the Sheriff of "\Vise County shall seize tl1e
vehicle described in the bill as one 1960 Chevrolet two and
one-half ton truck, 1\fodel No. 7503, Serial No. OM 753 F
108839, and sell the same at public auction for cash after adverti~ing the time and place a11d terms of sa.id sale for at least
ten qays by written or printed notices posted in three public
plac~s in Wise County, Virginia, one of which shall be at the
front door of the courthouse thereof, and apply the net proceeds of sale to the judgment in this cause. To the action of
the Court granting the judgment as aforesaid, the defendants,
by counsel, except. Whereupon, the defendants, by counsel,
moved the Court for a new trial, which said motion -the Court
doth: overrule; defendants, by counsel, except to the action
of t~e Court in overruling- said motion.
D~fendants, by counsel, having indicated their intention to
apply to the Supreme Court of Appeals of Virginia for an
appeal herein, it is ordered that the judgment herepage1 30 ~ i~ be suspended for a period of ninety days, pro,
v1ded the defendants or someone for them exe~ute
1

j

i
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a suspending bond, conditioned as provided by the law, in the
amount of $1,500.00 within ten days fron1 this date.
This 22nd day of January, 1962.
1\L 1\L LONG, JR.. , J udgc .

page 32

•

•

•

•

•

•

•

•

•

•

~

Received and filed 1\{arch 20, 1962.
E. E. BROOI<:S, Clerk.
ASSIGNMENTS OF ERROR.

I.
The court erred in refusing to e1upanel a jury to try thP
issue raised by the defendants on their plea of warranty, and
the breach thereof with the resulting damages, as well as tlw
representations upon which the truck in question was purchased.

2.
The court erred at the hearing and in its decrees in refusing
to hear and consider evidence offerred bv the defendants on
the question of an implied warranty and breach thereof and
false representations on which the truck was brought with the
resultant damages raised by their pleas.

a

3.
The Court erred in holding the defendants were estopped
and had waived their right to only on their plea of an hnplied
warranty and a breach thereof by cmnplainaut, with resulting
damages.

4.
paae 33

~

The ·Court erred in its decree, in holding the corporation defendant, Viking Coal Co., Inc., liable
for the value of the ·truck in question in this case, by reason
of the sale contract sued on.
b

Bolling v. General Motors Acceptance Corp.
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5.
The court erred in its decree of Jan nary 22, 1962 in granting a recovery in favor of plaintiff against these defendants
or either of them in the sum of $7,272.61 with interest and attorneys fees, and decreeing a sale of the truck.
VIKING COAL CO., INC.
(A CORPORATION)
CLARENCE BOLLING
GARY NEIL BOLLING
By S. H. SUTHERLAND
Clintwood, Va.
Attorney.
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page 3 ~

Mr. Roberts: Your Honor, in this case I believe you have
a copy of a motion to strike and a motion for summary judgnlent. As a matter of procedure, do I understand Your
I-Iorior will go ahead and hear the matter and rule on it all at
one time?
The Court: Yes.
Mr. Roberts: In other words, for the time being at least, I
take it Your Honor overrules the motion for summary judgment~

The Court: Do you all want to argue the motion at this

tim~Y

~r. Roberts: I don't want to argue the motion at any
length. vYe think all the defenses certainly are efforts to
vary the terms of a written contract. Assuming everyfhing
that is stated in the Answer is correct, \Ve are still entitled
to a judgment under the pleadings and under what appears
on ~he face of the record. I don't want to belabor the point.
If Your Honor wants to hear it subject to that, we will take
exc¢ptions to the Court overruling the motion for sun1mary
judgment and just proceed.
·
The Court: Do you have any reply, ~:Ir. Sutherland?
Mr. Sutherland: I think 1\fr. Roberts has stated the procech1re that looks to me like is proper.
Mr. Roberts: Of course, Your Honor understands I am
firmly contendin~ the motion is good.
J\,lr. Sutherland: I don't think there is anything to it.

8
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0. B. Willis.
The Court : I \vould like to go ahead and hear any evidence
you all desire to introduce and as far as my ruling on this
motionMr. Roberts: Very well. We will just show an exception
to the action of the Court in not sustaining our n1otion at
this time.
page 4

~

C. B. WILLIS,
was called to the witness stand, after being duly

sworn.
Mr. Roberts: State your name and age.
(The Court reporter was sworn.)
Mr. Sutherland: Do we have a jury7
1\{r. Roberts: It is a proceeding in chancery. There is no
provision for a jury, as I understand.
1\fr. Sutherland: There is an allegation of damages. I
think the Court would want a jury to assess the damages if we
should prevail. I don't think the Court would want to undertake it.
The Court: It is a chancery proceeding and no request was
made for a jury in the proceedings.
Mr. Sutherland: I don't think it is a chancery proceeding.
I think it assimilates itself when we allege the cross-action
and it is an action at law. They filed the petition to recover
possession of the truck. We allege that there was a breach of
that contract and I don't have the statute before me, but I
was just assun1ing it would be a jury trial, but I frankly confess I haven't looked up the authorities with that view, but
under the pleadings it is clearly an action at law. They· are
asking for a judgment for $7,400.00 and we are denying
they are entitled to it, but we are entitled to collect for $10,000.00. That is the gist of the pleadings. The pleadings show
tha.t.
The Court: As I understand it, you bring a bill in chancery
to enforce a conditional sales contract and the Court can
award a judgment. What effect your cross-claim has on it I
don't know.
Mr. Roberts: Section 55-91 clea.rlv states it is a chancery
proceeding to be heard by the Court and tl1e Court
page 5 ~ shall enter such order as may seem proper to the
Court.

Bolling v. General Motors Acceptance Corp.
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C. B. Willis.
Mr. Sutherland: The prayer in the bill is that they be
given judgment for the sum of $7,272.60, and we deny they
are entitled to any sum, but are indebted to us by reason of
that contract.
The Court : Section 55-91 provides for the filing of the bill
in chancery.

•
page. 7
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•

~

The Court: '' • • • render such judgment as shall
seem right and proper.'' I think the statute clearly
sets !out a chancery proceeding. The Court is to hear it
orally.
Mr. Sutherland.: But it doesn't say without the aid of a
jury on the question of damages. General law of the constitution provides that trial by jury is preferable. In suits between man and man, trial by jury is preferable to any other,
and when you read our answer there you can see it is a matter
that ~SOunds in damages.
Th~ Court: Let's go ahead and proceed.
~{:q. Sutherland: We want the record to show the defendant demanded a jury and excepted to the Court's ruling in
refu~ing to require a jury.
The Court: All right.
I·

C. B. WILLIS,
after being duly sworn, testified as follows:
DIRECT EXAMINATION.
I

By Mr. Roberts:
Q.. State your name and age.
A. C. B. Willis, thirty-seven.
Q. Where do you reside?
A.; Knoxville, Tennessee.
Q. :What is your occupation Y
A... I am sales manager of General Motors Acceptance Corporation in Knoxville.
Q. In what business is General l.fotors Acceptance Corporation engaged?
A. ;We are in the business of financing wholesale and retail
sales: made by General Motors dealers.
r

10
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C. B. Willis.
Q. Do you have any direct connection with the dealer other
than when he sends his payments f
page 8 ~ A. No, sir.
Q. In the course of your .business did your company buy a contract signed by Gary Neil Bolling and Clarence
Bolling and also contained the name of Viking Coal Company, Incorporated Y
A. Yes, sir.
Q. May I have the file, Your Honor¥ (Gets the file). I
exhibit to you photo copy of sales contract bearing the number in the top right hand corner 83148 and will ask you if that
is a photo copy of the contract which your company purchased?
A. Yes, sir.
Q. There is attached to that paper another photo copy
which appears to be headed on the reverse ''Provisions'' at
the top and will ask you if that is a copy of the reverse side
of the contract.
A. Yes.

page 9

Q.
A.
Q.
A.
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Is that contract in the usual form f
Yes, sir.
Used by your company?
Yes, sir.

1\Ir. Roberts: Your Honor, for the record, if Your Honor
would like to examine the original of this conditional sales
contract, we don't want to file it unless Your Honor requires
it because I would like to keep it for our records. (The Court
inspected contract). And we leave that with Your I-Ionor because it is. possibly a little bit more legible than the photo
copy; and I .suppose for the purpose-we just introduce it
and offer it as Exhibit A with this man's testimony.
1\Ir. Sutherland: That's all right.
The Court: You can take it back and leave the other.
Q. We will leave the other two. The contract bears date
of l\fay 9, 1960. On what date did your company purchase
this contract and how was it purchased?

Bolling v. General l\Iotors Acceptance Corp.
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C. B. Willis.
A. The transaction was closed May 17, 1960. Several days
before that Beaty Chevrolet Company had drawn a draft on
General Motors Acceptance Corporation. Our records show
that we had final a.pproval on the transaction on lVIay 17. The
draft came to our bank and was paid approximately the lOth
day of l\!lay, but we could lmve charged the amount back to
Beaty if we lwd not received final approval.
Q. I hand you herewith what purports to be the original
of the draft dated l\!lay 9, 1960, in the amount of $8,560.00,
headed Knoxville, drawn on the Park National
page 10 } Bank, Broadway Branch, by Beaty Chevrolet Coml
pany, Incorporated, to GlVIAC. Is that the Inanner
in which you purchased that contract¥
A. Yes, sir.
Q. What is your course of dealings with Beaty Chevrolet
Company' I-I ow do tl1ey sell you contracts?
A. They put. the contracts in an envelope attac·hed to a draft
and deposit them in their l1ank account and the hank understands they will be accepted by us.
Ql 'Vhat papers were fncluded with the draft¥
A!. The original contract and the customer statement.
Q. The original contract being the original contract you
are referring to, the contract-?
A. No. 83148, which you just entered into evidence.
Q. "'\Vhich had been handed to the ,J ndge. You say in adclition to that, there is attached to it a customer's statement 1
A. Yes.
Q. 'Vha t does the customer's statement show!
l\. The custonwr 's statement gives all the information like
the I customer, his nmne, address, age, references, length of
en1ployment, whether he owns his hon1C and that type of
thing.

Q. I hand you herewith "Customer's Statenient-Commercial'' signed by Gary Neil Bolling. Is that the ~uston1er 's
staternent von refer to?
A. Yes, ·sir.
Q. On what date was that received at your office 1
A. We ·have the time stan1ped 1vlay 12, 1960.

,
~~rr. Roberts: 'Ve offer that in evidence as ~x}Jage 11 ~ l1ihit B.
'
1\tir. Sutherland: I would like to see that.
Mr. Roberts: Excuse me, 1\{r. Sutherland, I have a copy
here if you woulrl like to see it. Exhibit B. I will hand it to

12
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0. B. Willis.
Your Honor and Your I-Ionor may want to initial it and make
it a part of the record.

Q. How much did you pay Beaty Chevrolet Company for
the contract 1
A. $8,560.00.,
Q. \Vhen that draft is received in your office and the con-

tract on the same day-May 12, wasn't it Y
A. Yes.
Q. What do you do then 'l
A. At the time when we get the draft in, we have a lot of
paper work to do. "\Ve have to set the account up by having
discounted it, being sure the rates used by the dealer were
correct, being sure the insurance was in the contract, being
sure the contract is completely investigated.
Q. You needn't go into all the details. You check the contract to see if it is regular in all respects Y
A. Yes.
Q. What record do you n1ake with reference to the account?
A. We n1ake up a bills receivable card, which is our permanent record of the account.
Q. You have in your hand the bills receivable card for this
account, is that correct Y
A. Yes.
Q. It is headed a.t the top, "Bolling, Gary Neil,"
page 12 ~ the date and so forth, $5,960.001
A. Yes, sir.
Q. "No. 83148"Y
A. Yes.
Q. After that number is '' B-1.'' vVhat does that mean?
And ''HDT''f
A. That is the code nan1e for Beaty Chevrolet Company.
And "HDT" is heavy duty truck.
Q. As I understand it, tl1is is the hills receivable record
which your company prepared at fhat timeY
A. Yes, sir.
Mr. Roberts: We offer it as Exhibit C, Your Honor. (Gives
the exhibit to the Court). I believe I have a photostatic copy
and I can possibly leave it with Your I:Ionor.
Q. WhRt do they do, if anything, with reference to notifying the customer in connection with the deal?
A. We send him a coupon book and a life insurance policy
too if life insurance is included in the contract.

Bolling v. General Motors Acceptance Corp.
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C. B. WiUis.
Q~ 'Vas life insurance included in this contract 1
A. I believe. I would have to see the contract to be sure.
Or the bills receivable card. (Refers to exhibit). Yes, sir,
life insurance was included.
Q. 'Vhat. is the routine then?
A. vV e send the customer a coupon book, a. life insurance
policy and a welcome letter.
Q. I do not have a copy of them. Just tell the Court briefly
what is in them.
page 13 ~ A. The coupon book-this is twenty-four install
ments; there would be a coupon for each payment
indicating the da.te of paym.ent, the date a payment is due, and
the contract nun1ber and the customer is to send a coupon with
each payment.
Q. Vlhen was the first pay1nent made on this contract~
A. June 17, 1960.
Q·. 'Vhen was it due f
A. June 9, 1960.
Q. Does the record indicate or do you know how the paymm}t was received'?
.Aj. No, sir, I couldn't tell whether it was check, cash or
n1ailed or how.
Q. Do you assign people in the field to collect, or where is
payment n1ade?
A. Payment is normally made by mail or across the counter
on any General Motors deal. 'Vhen it becomes past due, we
send a man out.
Q. Did G. ::u. A. C.l1ave any contact at all with Gary Bo11ing
or Qlarence Bolling or anybody else in connection with this
contract; that is, in any personal contact before or at the time
the sale was made 1
X. No, sir.
Q. In connection wit.h your office routine, are you required
to make a credit investigation prior to the time you purchase
a contract?
A. Yes, sir, we are.
Q. "\Vas a credit check made in connection with
page 14 ~ this transaction?
i
A. Yes, sir.
Q. Sometime prior to May 91
A. R.ight.
Q. When was the second payment due?
A. The second payment was due on ,July 9, 1960.
Q. Was it ma.de f If so, when?
A. It was paid July 28, 1960.
1
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0. B. TVillis.
Q. When was the next payment due?
A. It was due August 9.
Q. What occurred then?
A. We sent the customer notices and s01ne form letters and
the account became past due with no response from him, so
the account was issued to our representative up here, who
contacted the customer and arranged a 60-day extension.
Q. Who 'vas your then representative over in this area f
A. J. C. Matherly.
Q. That is which payment?
A. Payment No. 3, originally due August 9.
Q. Were you requested to grant an extension f If so, by
whomY
A. We were requested to grant an extension; and I ant
sorry, I can't say fron1 my record who asked for it.
Q. You can't say who requested the extension, but you were
requested Y
A. Yes. sir.
Q. 'Vas an extension granted?
A. Yes, sir, it was.
page 15 ~ Q. I hand you what purports to be a eopy of a
letter dated September 15, 1960, addressed to Gary
N. Bolling, Pound, Virginia, with regard to Contract Bl 83148
and ask you if you nuuled that letter to Gary N. Bolling,
Pound, ·virginia. (Sho,vs exhibit to J\fr. Sutherland).
A. Yes, sir, this is the copy we have in our files. Of course,
the original was mailed to him.
Q. Do you recall who wrote that letterf
A. Yes, sir. The "rg" 1nea11S Rozella Goforth; she wrote
the letter herself; it wasn't dictated.
Q. lT nder whose supervision~
A. At this ti1ne she was under n1y supervision.
Q. Is that letter taken fron1 the files of your contpany ~ept
under your supervision?
A. Yes.
1\II'. Roberts: 'Ve offer this as Exhibit D.

Q. In response to that letter did you re.ceive a reply from
the ·viking Coal Con1pany, Incorporated, signed ''Pearl Bolling, President'' Y
A. Yes, sir.
Q. Is that a. copy of the letter~
A. Yes, sir, it is.

Bolling· v. General Motors Acceptance Corp.
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C. B. Will-is.
Mr. Sutherland: Where is the original Y
Mr. Roberts: I have it right here, Mr. Sutherland. ·

Q. What is the date of that letter?
A. September 19.
Q. Is that the original of the letter I -referred
page 16 ~ to?
A. Yes.
Q. (Shows letter to Mr. Sutherland). Letter dated the
19th day of September, 1960; I would like to offer this as
Exhibit E and I would like to read it to the Court. (Mr.
Roberts read Exhibit E to the Court.) No,v, what did you
do after you received that le.tter which has been introduced as
Exhibit Ef \Ve offer this. (The exhibit was marked).
A. I am sorry. I don't know without the file, Mr. Roberts.
Q. ""That part of the file? Wa.s it referred to anyone?
A. The letter~
Q. No. The request for an extension.
A. The request for extension would have had to be appro;ved by our office.
Q. Was an extension granted f
A. Yes, sir, it was.
Q. I hand you a form marked ''Retail Class 2 Extension.''
(Shows to Mr. Sutherland.) 1.Iark it Exhibit F. (The exhibit was n1arked). I will ask you if thn.t is your office record
of the extension which was granted.
A. Yes, sir, it is.
Q. Explain what that card means, to whom it was extended
and how long it was extended.
A.. It was extended for sixty da.ys. Payment was due August 9th. This gave him sixty days from August 9th before
he had to pay a payment. It gave him sixty days grace. It
extended the August 9th payment until October 9th, at which
time he only had one payment rather than three
page 17 ~ pay1nents that would have been due during that
·
time if we had not extended.
Q. In other words, you extended two payments to the end
of the note, in effect?
A. Yes.
Q. And granted a sixty-day delay in which he had to pay
nothing?
A. He had to pay an extension fee.
Q. All right. I wanted to ask you about that. Was the fee
paid for that Y
A. Yes.
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Q. 'Vhat was it?
A. 6% on the balance for sixty days; that amounted to
$94.12 interest and $9.41 to extend the life insurance, making
a total of $103.53.
Q. $94.12 for sixty days?
A. On the balance of $9,411.60. And $94.12 is 6% of that
balance for sixty days.

Mr. Sutherland: How much did you say was due 1 I didn't
catch that. I am son-y.
A. The balance due a.t the time of the extension was $9,411.60.

Q. Where does that figure appear on the contract? That
appears in the upper left-hand corner of the exhibit under the
heading '' Equ~ty'' ¥
A. Yes, sir.

1\Ir. Roberts: We offer that in evidence as Exhibit F. (Exhibit was marked).
page 18

~

Q. In other words, tl1e effect of that was to extend the Inaturity date of the contract for an additional siXlty days i

A. Yes.
Q. What did you do with the bill receivable recQrd when the
extension was granted? I call attention to Your Honor, you
have it before you; if you will notice what he is about to
say.
A. We changed the maturity of each individual pay1nent
from the original date and marked them up for another two
months. We drew a line through the original dates they were
due.
Q. You drew a line through which items,?
A. Through the months June, July, Aug·ust, September,
October, November and December. You can see a straight
line drawn down through those. That is on the bills receivable
card.
Q. In other \Vords, you drew a line straight down through
June, July, August, September, October, November and December; that is, the typewritten months, names of the months~
A. Yes.
Q. ·Y·ou will notice at the month of August we entered a.
Ht.t.le "10" over there, making it due in October, and then
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'' 11, 12'' on down. That is our method of changing the
maturity of those payments.
Q. All right. Now at that time how much was paid to you Y
A. At that time there had been two payments.
Q. What was paid to you at the time the extension was
granted, the total amount, that is, was any payment a.t all
made?
A. I don't think so.
Q.. vVhat was paid you then'
A. The extension fee.
Q. Is that recorded on the bills receivable?
pag~ 19 ~
A. Yes, it is right in the middle left hand, the
little block.
Q. It has "extension of installment'' and $94.12?
A. Yes, sir.
Q. 'Vha t is that at the right?
A. This is another extension later on. There are three
blocks there so it could be extended three times.
Q. What is the next thing that occurred in connection with
the contract insofar as you recall'
Al T'he next payment was due October 9.
QJ Was it n1ade rthen?
A~ Yes, sir, from the record it appears it was tnade on
October 10.
Q·~ And the next payment?
A. The next. payment 1vas due November 9 and it was paid
on Noven1ber 22. I am sorry, I can't tell if this is November
22 or .November 12.
QJ Can you see, Your Honor, from the record?
I
1\f~. Sutherland: It is immaterial
The Court: It looks like November 22.
!

Q. All right, then w·hat wa.s the next thing?
The next payment was due December 9, and the posting
indicates it. was paid January 27.
QJ In the meantime did you receive another letter fron1
Viking Coal Con1pany dated January 10, 1961, and I hand you
a copy of it.
page 20 ~ A. Yes, sir, we did.
A~

1\fr. Roberts: I marked it Exhibit G and offer it in evidence, Your Honor. Do you have any objections, 1\fr. Sutherland, to this letter?
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(Mr. Sutherland looks at the letter).
Mr. Sutherland: I don't see anything.
Q. I will read it then, Your Honor, and hand it to you.
Roberts read the letter dated January 10, 1961.)' And

(~Ir.

there is a notation in another handwriting in the lower left
hand corner of Exhibit G. Read that., please.
A. That is n1y writing, instructions to the ghl handling this.
It says, ''Tell customer ~{r. Bloomer will contact and handle.''
And it has my initials and "January 12."
Q. Who is Mr. Bloomer?
A. Mr. Bloomer is tbe District Representative whose headquarters is at Norton, Virginia. He is here in court.
Q. w·hat was done with the customer's request for extension?
A. The customer was written and we told hin1 Mr. Blo01ner
would contact him regarding the matter, I believe.
Q. Do your records sho'v he was contacted, and if so-did
you write him a letter on Jannary 13?
A. Yes, sir, we wrote the customer and told him ~fr.
Bloomer would contact him concerning this extension.
Mr. Roberts: We offer this letter in evidence as Exhibit H,
Your Honor. (Shows letter to 1\fr. Sutherland, after which
it was marked). It is addressed to Clarence Bolling, Viking
Coal Company. (Mr. Roberts read the letter). A note at the
botton1 of it says, "Please handle to the best interests.''
That was included on the copy sent to Johnson
page 21 ~ City, but not to 1\rir. Bolling's copy, is that correct¥
A. Yes.
Q. In response to that request, was another extension
g·ranted f If so, give the details in that connection.
A. 1\{r. Roberts, I believe that 1\r[r. Bloomer at that time-T
would have to see the records, but I believe he collected one
payment. Yes, he collected one payment and extended the
account an additional sixty days.
Q. "\¥hat date was that payment made?
A. Payment was received in our office January 27.
Q. V\;rhat was done with reference to the extended balance Y
A. The balance of the account was extended sixty days in a
like manner of the first; the charge made for the extension
$81.28 for interest, $8.94 for additional life insurance premium, making a total extension charge of $90.22, which again is
figured at the rate of 6% on the unpaid balance sixty days.
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Q. Is that payment recorded on the hills receivable you
have there changing· the bills receivable record 1
A. Yes, sir, it is recorded right opposite the fee for the first
extension.
Q. We are referring to Exhibit C, shown on Exhibit C.
The effe.c.t of that extension was to extend the account another
sixty days; the one he paid ;January 27 paid the Decen1bcr
9th payment?
A. Yes.
Q. That is the December 9t11 payment under the terms of
the then existing extension f
A. Yes, sir. That meant that the January paypage 22 ~ znent, which was the next payment due, would· be
extended to March 9, putting an additional two
1nonths on the contract.
Q. At the same time you collected the payment due in December you collected the extension fee, did you Y
A. Yes. sir.
Q.~ I hand you a paper which I marked Exhibit I, ''Retail
Class 2 Extension.'' Is that the details of the extension which
you kranted?
.Aj Yes, sir.
Q.! I notice at the top of that exiension there is a description
of tlie collateral as a 1960 Chevrolet. 2;2-ton truck. You show
the tires are good and that the mileage recorded on the
speedon1eter is 12,976 miles.
A. Yes, sir.
Q.: 'Vho would have made that examination?
A.] Our district representative, Mr. Bloomer, who handled
the ~xtension.
(Mr. Sutherland looked at Exhibit I.)
Mr. Robetts: Your Honor, I apologize for going- into this
at sqme great length, but I think it is quite material. I am
therefore going· into all the details about the transaction.
Mr. Sutherland: I object to that, Exhibit I, as it is not
signed and it is a matter we are not connected with in any
·way, and it has statements that are hearsay.
1\ir. R-oberts: In response, we concede the remark at the
side, "Collected $523.02. Mines are shut down and truck is
not working. Expects to return mid-February and
page 23 ~ meanwhile will haul for independent miners as he
can.'' We will concede that is he resay insofar as
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the case is concerned, but we think it is admissible as an office
record of t'he company showing what they did in response to
defendants' request for au extension and I hope Your I-Ionor
willThe Court: I 1mderstand ~fr. Bloomer made the notation
on the card.
J\IIr. Roberts: Yes.
:Nir. Sutherland: Will you avow you will put J\IIr. Bloon1er
on?
1\fr. Roberts: Yes.
:Nir. Sutherland: "\Vell, I think your Honor should defer
ruling on n1y objection then.
:NI.r. Roberts: Vve still contend 1u1der the rules of evidence
regarding records made in ordinary course of business, the
paper is n.dnrissible showing that an extension was granted
and corroborates what the witness said.
J\.fr. Sufherland: But the statement is not in the reg·nla ,.
course of business. I understand the Court is deferring rulingand will rule if 1\fr. Bloon1er is not produced. Is that c>Ol'rect?
The Court: Yes. I don't feel the notation on the enrd
would be proper.
l\fr. Roberts: No, I don't think it is binding on the1n at
all. It is an office record and shows there was an extension
granted. Of course, any remark Mr. Bloon1er made about
what 1\tfr. Bolling told him would be hearsay, and we agree
that can be deleted a.t this time if you want ·to.
Mr. Sutherland: I see no objection if the Court will not
consider that marking on it.
The Court: That is correct.
page 24

~

Q. After the additional sixty-day extension was
granted, what change, if any, did you make on your
bills receivable card? And if Your H:onor will refer to Exhibit C, Mr. V\Tillis will tell you what. was done.
A. The month stmnp for the typewritten month of N ovember, you will notice we have drawn a line through the changes
in the months; in other words, the line changes the 1naturity
of the second extension another sixty days.
Q. The payment which was supposed to have been due in
December-or is it January-was 1noved up until what day?
A. ~fay 9th.
Q. J\IIay 9th?
A. Yes, sir.
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Q. That is the payment that was due but extended on what
date was due May 9th f
A. I can't really read the card very well. It didn't make
a good photograph. I am having difficulty with these dates.
If I could see the original.
Q. (Giving the witness the original) That payment that
was due under the former extension was extended for another
sixty days~
A. The payment due under the former extension due in
,January was extended to J\tiarch 9.
Q~ The monthly payment date of the contract remained unchanged regardless of the two extensions~
A. Yes, sir.
Q. What was the next thing f 'Vhen was the next payment
made if one was made 1
page 25 ~ A. I am sorry; again I am having a lot of trouble
reading this photostat.
Q. Can Your Honor see there? You have just been handed
the original of Exhibit C.
A1 Thank you. It was due }.:larch 9 and it was paid ~larch
15. I
QJ That is 19617
A~ Yes.
Q~ vVhen 'vas the next pay1nent made~
A~ First of all, this check apparently-! an1 not positive,
but it appears from the records tl1e check we received for the
l\iarch 15th payment was returned from the bank.
Q. Is that recorded in your letter of 1\iarch 29, 1961?
A~ Yes, sir, this insufficient fund check was issued to 1\fr.
Bloomer according to our record.
Q.l You mean was delivered to him?
A~ Yes, sir, for collection.
1\h'. Roberts: We offer it in evidence as Exhibit J. (Shows
the exhibit to 1\fr. Sutherland).
1\fr. Sutherland: 'Ve object to tba.t; that is hearsay.
1\fr. Roberts: 'Ve offer it in evidence as a part of the record
subject to his o.bjcctions. If I may read it to you.
Q~ This letter, who is this to?
Ai G. M. A. C., from Rozella Goforth, l{noxville.
Roberts read Exhibit J to the Court).
Q. Mter that, was that check collected 1
A. Yes, sir, it was by Mr. Bloomer.

(1\fr.
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page 26}

Q. When was it paid?
A. It was received in our office April 6.

Mr. Sutherland: We object to that as hearsay and I object to his statement that it was collected by Mr. Bloomer as
hearsay. The other statement there that "it was received in
our office on April6'' is not objected to.
lVIr. Roberts: vVe think it is clearly admissible as part ot'
the record to show the continuity of this transaction.
The Court : I sustain the objection to this. (Exhibit J
1na.rked ''refused'').
1\fr. Roberts: All right, we except. We contend under the
so-called "shop book rule" it is admissible.

Q. At any ra.te you received a bad check. Did you ever
collect the funds on it?
A. Yes, sir.
Q. '"~at date?
A. April 6th. We received it. April 6.
Q. That represented the paynwnt due by extension on what
day~

A. I an1 sorry.
Q. The check you finally collected on April 6 repre~ent<'t I
the payment due on what date f
A. March 9.
Q. Did you receive further payments on the contract?
A. Yes, sir, on April 20 we received payment, hut the
check was returned on May 3.
Q. 'Vhat was done with reference to that check?
A. I would have to review the file for a Inontent.
page 27 ~ Q. What part of the file do you want?
A. (Witness referring to file) Yes, sir, on 1\riay
3 .we also returned this check to Johnson City to ha:ve it assigned to Mr. Bloomer for collection. One more payn1ent was
received on the account on May 12.
Q. That represented the payment due by extension on-!
A. On April 9.
Q. April 9th?
A. Yes, sir.
Q. In other words, on May 12 you co~ected the April 9th
payment, which had then been extended s1:xty days 1
A. Yes, sir.
Q. What is the next thing that occurred?
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A. The next thing is when we didn't receive any more
money and at that time Mr. Bloomer was contacted in order
to try to work the account out. He will be able ·to give the
details of that.
Q. Later did you receive any further checks?
A. No, sir, not since May 12.
Q. What is the balance due on the contract as of :1\{ay 12,
19611
A. $7 ,272.60.
Q~ That amount is unpaid on the face of that note?
A. Yes.
Ql Subsequent to that 1\tiay date we referred to, did you receive another letter from Viking Coal Company dated June
6, 1961?
A. Yes, sir, we did.

l\fr. Roberts: "re offer this letter in evidence as
Exhibit I{.
Mr. Sutherland: Is this that you gave me a
photostatic copy?
M,r. Roberts: Yes, a letter dated June 6, 1961.
~r. Sutherland: I see no objections.
Mr. Roberts: Exhibit K I understand is received without
objections. (lVIr. Roberts read Exhibit K to the Court).

page 28

~

Q. Now, actually with reference to the statement in the
letter that the truck had been transferred to Viking Coal
Company, Incorporated, was it ever actually transferred on
your recor~s to the Viking Coal Company, Incorporated?
~. No, su.
·
Ql In other words, the contract ren1ained in the name of
Gary Neil and Clarence Bolling?
·
A. Yes, sir.
Q. I call attention to Exl1ibit L, which is a reply to this
lett~r and we offer this letter in evidence as Exhibit L. (1\fr.
Roberts read Exhibit L to the Court). Is Exhibit L taken
froth your files f
.N. Yes, sir.
Q. Is that a copy of the. letter which was mailed to them?
A. Yes, sir.
. Mr. Roberts: We understand it is received, Your Honor,
without objections. Is that right, Mr. Sutherland? ·
Mr. Sutherland: No objection.
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Q. Do you kno'v whether or not you got a bad check for
those two payments Y
A. GotwhatY
Q. Received a check which was late.r returned
page 29 ~ to you for those payments Y
A. No, sir, the last bad check we received was on
May3.
Q. After that letter there, Exhibit L, was written, what was
done with the account Y
A. Johnson City was asked to handle it and work it out with
the customer.
Q. Was it ever worked out satisfactorily?
A. No, sir.
Q. Was it then referred to attorneys for handling?
A. Yes, sir.
Mr. Roberts: Your Honor, I have here a draft dated 1\!Iay
9, 1960, for $8,560.00, which was referred to earlier, which does
not have an exhibit number on it. I ·wanted to be sure it was in
the record. Does Your Honor have a record whether I introduced that? If the draft has not already been introduced in
evidence, us I understand, it is con~eded it is admissible and
we will mark it Exhibit A-1 in the event it hasn't already been
marked.

Q. J\IIr. vVillis, there is one other paper which I have not introduced in evidence. I don't know that it is-It is a paper I
will mark Exhibit A-2. It is headed ''Statement pursuant to
State of Tenne.ssee Department of Insurance and Banking.
Regulation No. 25." It contains a description of the car and
has at the bottom "I (we) certify that I (we) have examined
the above ~ta.ten1ent and the related invoice and contract, that
I (we) understand each included item, and that a copy of this
statement, related invoice and contract was furnished me (us)
upon sale of the above vehicle'' and is signed by Viking
Coal Company, Incorporated, by Gary N. Bolling
page 30 ~ and Clarence Bolling, Co-purchaser, dated ]\fay 9,
1960. I will nsk you to introduce this in evidence
and explain to the Court what that paper is.
A. This is a requirement of the State of Tennessee to be
sure that the customer has reviewed the contract and that
no insurance is included in the contract tha.t he doesn't own.
That is the primary purpose of it, to protect the purchaser.
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Mr. Roberts: We offer it in evidence. I understand there
is no objection. I don't think it is particularly material other
than to show the complete. course of dealing between the par·
ties.
Q! ~fr. "\Villis, ·do you think of anything el:se about the
matter I 1nay have failed to ask you about?
A. No, J.\ilr. R.oberts, I can't think of anything that would
be pertinent 1
Mr Roberts:

You may ask, Mr. Sutherland.
CROSS EXAMINATION.

By Mr. Sutherland:
Q. All the contracts, check and letters and matters you have
testified about arose out of your purchase of the contract
which was introduced here dated May 9. That is correct, isn't
itt
A·. Yes, sir.
I

"\Vitness stood aside.
I

B. H. BLOOMER,
after being duly sworn, testified as follows.
DIRECT EXAMINATION.
By 1Yir. Roberts:
Ql State your name and age, please.
Al B. H. Bloomer, age thirty-four.
Ql Where do you live 1
A. In the Hillcrest Apartments in Norton.
page 31 ~ Q. What is your occupation?
A. District Representative of General Motors
Acceptance Corporation.
Q~ How long have you ·been ·working for them?
A~ Total service¥
QJ Yes.
A. I am in my eighth year.
Q. There has been o~ered in evidence a paper marked Ex.
hibit 1, Retail Class 2 Extension. I will ask you if in connection with your duties you did contact some of the Hollings and
whether or not an extension was granted, and if so, all the
facts and circumstances surrounding it.
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A. This is the form I prepared following .a conversation
with Mrs. Pearl Bolling, following receipt of the assignment
from Knoxville. It was a collection assignment, as the account
was past due.
Q. You received directions from your superior to go to see
these people, that the account was past duet
A. Yes.
Q. You went to see them?
A. Yes, sir.
Q. Prior to that time Mrs. Bolling had written a letter dated
January 10 asking for an extension, is that correct Y
A. I believe Mr. Willis testified to that. I haven't seen the
letter.
Q. You don't know about that?
A. No.·
page 32 ~ Q. What did Mrs. Bolling tell you when you contacted her regarding the past due account?
A. They had had at this particular time-the whole coal
area, the whole coal business, I understand, was down some'vhat. She told me because of this and because of being unable
to sell coal or mine coal or something that they couldn't make
payments but that they had started doing some hauling and
could pay one payment, I believe. All right, now, she gave me
a check for $523.03 according to this notation, which is one
payment and a sixty-day extension fee. This extended the account to make the next payment due March 9, 1961, to tide
them over the roug·h winter and slack coal season.
Q. Do you recall whether or not the check was good or what
was done in connection with it?
A. I believe, well, before I turned the check in, I took it to
the bank and exchanged it for a Cashier's che.ck. I believe
there was a delay of five days or so. I don't recall the time.
Q. There is a notation at the top of the form. '' 1960 Two
and one-half ton truck." Did you examine the truck at that
timet
A. Yes, sir.
Q. You note on there with reference to the tires that they
were in 'vhat condition 1
A. Good.
_ Q. What was the mileage recorded by the speedometer f
A. As I recall, ·the truck was -sitting on the lot behind the
Mick or Mack lot and I looked through the window. My visi-
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page 33

~

bility wa.sn 't too good. The best I could read, the
speedmneter was 12,976 miles.
Q. You say the Mick or 1\llack lot; where. was

that?
A. Pound, Virginia.

Mr. Roberts: I think that is all, Your Honor. We now offer
Exhibit I in evidence. I believe you n1ay ask.

CROSS EXAMINATION.
By Mr. Sutherland:
Q. Mr. Bloomer, at the thne you got that check dated the
17th of April, 1961, I believe you say you went and saw Mr.
Clarence Bolling about that check before you took it to the
hank?
A. I am sorry. I don't recognize that date.
l\fr. Roberts: I object, Your Honor. I didn't ask him about
a check in April. He is at liberty to ask him, but I wanted the
r~cbrd clear that I didn't ask him about that check.
Mr. Sutherland: I thought you asked if he got the check. I
understood1\{r. Roberts: I asked him about the check in ,J auuary, l\{r.
Sutherland, the cl1eck in January which he received at the time
the extension was granted and which 1\{r. Bloomer held for a
fe,v days and took to tl1e bank and got a Cashier's check.

q.

Did you go and see any of the defendants with reference
to a check dated April 17, 1961, payable to the order of General J.\IIotors Acceptance Corporation for $427.80 drawn on the
Peoples Bank of Pound, Virginia, signed by Viking Coal Company, Pearl Bolling?
A. I don't recall in this instance whether I saw any of the
defendants or not now. I ren1ember there were two checks returned for insufficient funds. I don't recall the
page 34 ~ dates. One I went to the bank and there was snffi,
cieut funds to cover the check which I merely exchanged for a Cashier's check and paid a fee. I believe this is
thej one, but I can't testify this is the one. This is one of the
twq. (Indicating).
Mr. Roberts: May we have that identified in the record so
that the record is intelligent.
I
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Q. I see on that it has an endorsement. Will you read that?
A. "Exchanged for cashier's check, G.M.A.C." by me.
Q. You went to ·the bank and got a cashie.r 's check for this
check which I described as received?
A. Yes, sir.

The Court: What is the date of this check?
Mr. Sutherland: April17, 1961.

Q. Prior to the time you went to the bank, did you go and
see the truck?
A. No, sir.
Q. Didn't you go down at Norton where it was in the garage
and examine it?
A. I know the instance 1\fr. Bolling is speaking- of. I was at
vVitt Motors on othe.r business. Witt Motor Company, we do
business 'vith Witt Motors, so this is a natural position to take
and I happened to be there when lvir. Bolling was there for
something, having some work done on this truck.
Q. 'Vbat was the condition of the tires and the truck at that
timeT
A. I don't recall.
Mr. Roberts: We object to that as being irrelevant and immaterial. That was almost a year after
the contract, Your Honor.
Mr. Sutherland: He. put in there about seeing the truck in
good shape at Pound and I want to show he saw a little more.
page 35

~

A. I can clear that up for you, Mr Sutherland.
The Court: Let him answer.
Mr. Roberts: Exception.
The Court: Go ahead and answer.
A. On an extension it is usual procedure to inspect the collateral to see if it is being adequately taken care of, in which
the judgment as to whe.ther the extension is granted depends
on the condition of the collateral. At this instance at vVitt
Motor Company, I had no assignment. I wasn't interested in it
in an official capacity except Mr. Bolling, I knew him. We
spoke and passed the time of day. He told me he was having
difficulties with it, but I wasn't interested in an official capacity.
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Q. He did tell you he was having trouble with it?
A. Yes, sir.
Mr. Roberts: I object. That is irrelevant and immaterial
to this issue.

Q. That was the time you to go the c.heck I have mentioned?
A. No, sir. No, it wasn't. It might have been-it could have
been the same \veek or same two weeks or same n1onth. That I
don't know.
Q. It was while you had this check in your possession?
A. No, sir, I don't think so. No, sir.
Q. At the time you saw ~Ir. Clarence Bolling down at Witt
~fotor Company and the truck was there, didn't he
page 36 } show you the torsion bar was broken Y Didn't that
occur?
A. vVould you rephrase the question, ~ir. Sutherland 1
(The reporter read the question).
I

Mr. Roberts:

"\Ve object to that question, Your Honor, and
the\ answer, on the grounds it is irrelevant and immaterial to
the: issues in this case. This is almost a year after the truck
was sold.
The Court: I sustain the. objection. He can go ahead and
answer and put it in the record.
Mr. Sutherland: We save exceptions.
The Court: Go ahead and answer.
I

I

I

A. I was trying to recall. I remember l\fr. Bolling had a
source of cmnplaint about truck damages. \Vhat it was I don't
recall. I believe one time he was talking about a weak frame
and anotl1er thne about tire wear, but this particular occasion
I don't recall and I wouldn't know a broken torsion bar if I
saw it.
Q. During your dealings and contact with ~Ir. Bolling with
ref~rence to this account, did he complain to you or make any
statmnent about the truck being out of condition?

Mr. Roberts: \Ve object, Your Honor, to what he told him.
That is irrelevant and immaterial.
The Court: \Vhat date was it, Mr. Sutherland 1 V\That
thne?
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Mr. Sutherland: During any of his contact with him concerning this matter.
The Court: I sustain the objection.
~Ir. Sutherland: We save exceptions.
Q. Now you will answer, Mr. Bloomer.

page 37

~

(The reporter read the last preceding question to
the witness).

A. Yes, sir.
Q. What did he say?
Mr. Roberts: vYe object unless he specifies the time and the
occasion.
The Court: I have already sustained the objection.
Mr. Roberts: All right, sir. Iu other words, my ob:jertion is
treated as good to this whole line of questioning and he is just
making a record Y
The Court: Yes. Go ahead.

Q. What did he say?
A. There was a good many things said at different times. I
recall his chief source of complaint was his inability to get an
answer from a service complaint he had forwarded to Chevrolet Motor Division. He wanted to discuss this with me, but
of course I couldn't discuss it with him because I don't represent Chevrolet Motor Division. I told him all I could discuss
\vith him was the past due status of the account. I listened politely to his c01uplaint, but it was nothing that concerned me.
Q. "\Vhen you were over at Pound concerning these two
post-dated checks concerning this truck, didn't you have a
conversation with 1\1r. Bolling and after that didn't you say,
"Don't you have. a good lawyer friend?" or "someone that
you ought to put that in the hands of"?
lVIr. Roberts: That question is objected to as irrelevant
and immaterial, and further he does not specify the time or
occasion Ol' in any way identify it.
page 38 ~ The Court: I sustain the objection.
1\!Ir. Sutherland: ''re save exceptions.

Q. Now you answer.
A. 'Veil, I don't recall the thne and date. It is quite. pos-

Bolling v. General Motors Acceptance Corp.

31

B. H. Bloomer.
sible that in expressing my sympathy with Mr. Bolling I could
have said it. I don't recall if I did, but that is the surest way I
know of to get a grievance settled.
Q. I hand you or show you, rather, a letter from Detroit
signed ''M. J. Raymond'' addressed to Clarence Bolling dated
January 18, 1961. Another letter dated January 19, 1961,
signed by H. H. ~{uell addressed to Clarence Bolling, Pound,
Virginia; another dated January 27, 1961, addressed to Clarence Bolling signed by H. H. Muell.
i

¥r. Roberts: Would you further identify those by saying
whpse letterhead they are on?

Q. These have the letterhead of Chevrolet-Central Office,
the first one did. The. other '' Chevrolet Motor Division.'' The
last one I mentioned was ''Chevrolet Motor Division'' and
then another letterhead Chevrolet Motor Division dated February 3, 1961, from Doraville, Georgia, addressed to Clarence
Bo~ling and signed by H. H. Muell, and another is headed
'' Qhevrolet Motor Division, General Motors Corporation''
da~ed April12, 1961, addressed to Viking Coal Company, IncoJ1porated, Pound, Virginia, signed by J. T. Hagy, Zone
Service Manager; another June 1, 1961, from Chevrolet Motor
DiVision, General Motors Corporation of Louisville, Ken·
tuQky, addressed to ~Irs. Pearl Bolling, Viking Coal Company, Pound, Virginia, signed by J. T. Hagy; anpage 39 ~ other dated June 5, 1961, addressed to General
.
1\fotors Division, Detroit, Michigan, and signed by
Vi]png Coal Company, Pearl Bolling, President. Another
dated June 12 with the letterhead ''Chevrolet Central Office,
Diyision of General 1\{otors Corporation of Detroit, Michigan'' addressed to Mrs. Pearl Bolling, President of Viking
Coal Company, Inco~porated, Pound, Virginia, signed by
S. A. Walker. I will ask you if you received copies of those
letters.
~- No, sir. No, sir, not n1e pe.rsonally. I have never seen
those.
· Q. I will ask you if Clarence Bolling· didn't show you those
letters while sitting in his trailer at Pound.
Mr. Roberts : Just a minute; will you go ahead and ask
what date it was and :the time and then I would like to state an
objection 7 On what occasion, Mr. Sutherland?
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lVIr. Sutherland: I can't fix the date, but if he got it I am
going to ask him about it.
lVIr. Roberts: I object on the grounds it is irrelevant and
immaterial.
Mr. Sutherland: I admit it is not cross-e.xamination, but I
am through except I should have announced through in order
to save time, I thought I would ask him these questions.
It is a part of our defense. He is my witness for these questions.
The Court: The question now is whether or not ~fr. Bolling showed these letters to Mr. Bloomer on a certain occasion? It is not a question of whether the letters would be admitted in evidence?
Mr. Roberts: Vve would object on the g-rounds it is irrelevant and immaterial. He is no official of Chevrolet
page 40 ~ Motor Company and knows nothing about it. It
would be the same as if he was showing him a letter I wrote.
Mr. Sutherland: If you will look at the Big Ax Coal Company case and they haven't been told anything, when it is to
their disadvantage and they know all about it when it is to
their advantage. He has shown he is the man they send these
Ina tters to. I want to know if he has seen the letters.
~ir. Roberts: General ~iotors has never sent this man any
letter according to the evidence in this case. We therefore
object, Your Honor.
(The reporter read the last preceding question).
The Court : Objection sustained.
:Nir. Sutherland: We save exceptions.
Q. Now you can answer.
A. During one of my visits 1\-Ir. Bolling showed me a file he
had which was various correspondence between he and Chevrolet Motor Division. As I have told Mr. Bolling, representing
G.~LA.C. I can only discuss with him officially his past due account, but at the same time by keeping my office informed of
all facts, I took notes of the dates of these letters. '\Vhether
or not that is the letters I don't know.
Q. The letters he had at the traile.r, you did take notes of
the dates?
A. The dates and the parties involved, as I recall, but I
don't remember the details.
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Mr. Sutherland: All right; thank you. That is all for Mr.
Bloomer and these questions will be on our defense and not
cross-exan1ination.
Witness stood aside.
page 41

~

C. B. WILLIS,
was recalled.
RE-DIRECT

EXA~IINATION.

I

1

By Mr. Roberts:
Q. I want to introduce another exhibit, and I will mark it
Exhibit A-3. I show you Title Number-! take it you have
no objection, Mr. Sutherland. It is just a title.
Mr. Sutherland: I don't see any objection to that.
Q. I hand you Title No. 926888 issued by the Commonwealth
of jVirginia, Division of Motor Vehicles, being certificate of
title to a motor vehicle. Is that the title to the truck in questiort?
A. Yes, sir.
Q. I call to your attention the title apparently-how is the
titl¢ issued, on whose application?
A. The customer's application.
Q. By that you mean in this instance the Bollings?
A. Yes, sir.
~- I call to your attention the title is issued in the name of
Vi~ing Coal Company, Incorporated, and that it is dated May
12, 11960, is that correct 1
A. Yes, sir.
~ir.

Roberts: 'Ve offer it in evidence.

Q. It also shows a lien of $10,267.20 and it has the date on it
5-5r60; that would be J\lfay 5, 1960. Actually your contract was
dated what day~
A. May9.
Q. Do you know how the error may have occurred?
A. No, sir, I don't.
Q. You say that is done entirely by the customer 7
A. Yes, sir, entirely by the customer.
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Mr. Roberts: "\Ve offer that. That is all, Your
Honor. We rest, Your IIonor.

Witness stood aside.
Mr. Sutherland: I desire to introduce from the record in
the Clerk's Office of the Circuit Court of Wise County, Virginia, a copy of the Articles of Inc.orporation of Viking Coal
Company, Incorporated, to be marked as ;Exhibit D-1.
(Exhibit was marked and handed to the Court.)
CLARENCE BOLLING,
after being duly sworn, testified as follows.
DIRECT EXAMINATION.
By Mr. Sutherland:
Q. What is your name Y
A. Clarence Bolling.
Q. I notice Clarence Bolling signed the contract concerning
this truck, Are you the Clarence Bolling that signed that?
A. Yes, sir, I am.
Q. Who is Gary N. Bolling Y
A. That is my son.
Q. At the time of this negotiation, what were you doing, you
and your son, Gary Bolling 7
A. We were mining coal at Bold Camp on the waters of
Bold Camp at Pound for Clinchfield Coal Company.
Q. Where were you delivering coal?
A. It was going to Moss No.1 Tipple of Clinchfield.
Q. How far was that from where you had the operation 1
A. About twelve miles.
Q. How long had you had an operation there?
page 43 ~ A. That operation had been there-it was opened
up in 1958-abou t two years.
Q. vVell, how did you come in contact with Beaty Chevrolet
Sales Corporation concerning this truck 1
A. Well, we were interested in buying trucks to haul the
coal where we we.re mining to Clinchfield. We were paying 75¢
a .ton to get the coal hauled and we figured up at the end of the
year 1959 we had paid out more than $30,000.00 in haul bill to
get the coal hauled. We discussed on several occasions that
we would buy our own trucks and do our own hauling.
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lfr. Roberts: Excuse me. I believe I am going to have to
object to this information as being irrelevant and immaterial.
The contract-the truck was bought and the contract was
signed, and any discussions they 1nay have had are irrelevant
and immaterial.
·
Mr. Sutherland: We are relying on the contract, their
breach of it as we have alleged here. We will rely on their
breach of their contract.
The Court: The written contract?
Mr. Sutherland: Yes.
'.Dhe Court: Well, is there any question about the manufacturer's warranty?
Mr. Sutherland: No, sir, not the written warranty, but
there is an implied warranty; if it was going to be fitted for
what he is doing there. That is what we alleged.
The Court: The contract states there is no warranty excepttheMr. Sutherland: Yes, but the law is this, and the Court of
Appeals have held there is a warranty and I want ·
page 44 ~ to show that contract was already prepared and it
l
is all out of line with the kind of type it must be
in. We are. relying on the breach of that contract which they
have introduced. There is an implied warranty in it that it
wo~ld be fitted for the work they were doing down there.
The .Court: Would the General Motors Acceptance Corporation be bound by that Y
Mr. Sutherland: They are suing on it. Certainly they are.
T:he Court: They are suing· on the contract that was a.ssi~ed to them, .the written contract.
Mr. Sutherland: It doesn't bind them not to breach it. The
lawl binds them to that. That is passed on by the Court of
Appeals within the last year. I have got the case right here.
T.he Court: Let me see the case you are relying on, Mr.
Sutherland.
Mr. Roberts: What is the name of it?
'Ifue Court: Let me see the case you are relying on.
Mr. Sutherland: Here is the latest one. It is in line with all
the previous cases.
The Court: Smith v. Hensley, 202 Va. 700.
Mr. Sutherland: If Your Honor isn't familiar with the
case, I think we might take our adjournment for lunch. It will
take you several minutes to-that is a suggestion, not a
motion.
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The Court: Do you all have any other authorities you want
to cite for me to read over during lunch?
Mr. Roberts: Was that-I assume that first was directed
to Mr. Sutherland. Do you have any other authority, the Judge
said, that you want hhn to read during lunch Y
Mr. Sutherland: I don't know of any other,
page 45 ~ that is, any other case. Well, I just don't know.
That is the last pronouncement of our Court of
Appeals.
Mr. Roberts: We understand where a warranty deals with
a particular subject there is no implied warranty In these
automobile cases the only case I find directly in point is Ford
Motor Contpany v. Switzer, 140 Va. 383; and Jones v. Franklin, 160 Va. 266. That, of course, deals with 1\'Ir. Sutherland's
question there about the size of the printing and on making
warranties that his verbal warranty is admissible if the.y were
made. That contract cites the immediate delivery of the truck;
that is the way we purchased it; we assume that is the way it
was. Of course our Courts have held that the particular one
he is referring to has no bearing where there is a sale and immediate delivery of the property.
Mr. Sutherland: That case he relies on said it is fraud
or a mistake if they put something in there. This thing commenced in April. The trade was made in April and they agreed
to deliver it in May and brought it over there and signed the
contract in May. They introduced it there. The very case. he
relies on-again we rely on the Jones v. Framklin ease. That
was a case where they attempted to set up a parol agreement.
The Court: This contract was signed on May 9 and acknowledged delivery of the truck at that time.
Mr Sutherland: But his case don't preclude all the truth,
that the trade was made on April 9 and to be delivered and
then when they come over there and they signed the paper just
like he has got there and when you look at the thing they
signed, there is a great deal more on it. It on its
page 46 ~ face shows it is not a complete contract. It says
there is a warranty of some work there according
to some specifications contained in the contract. On its face
it is not complete.
Mr. Roberts: I don't follow the gentleman. Title. to the
truck there which he applied for ·was issued, I believe, on the
lOth, was it not' He certainly couldn't have applied for a title
for a truck which he did not have and would not have done so.
1\ir. Sutherland: We got the truck on May 6 and the contract which you introduced was dated 1\iay 9.
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Mr. Roberts: In other words, he. kept it three days before
he signed the contract.
~Ir. Sutherland: He didn't do that. Your man just went
back and wrote up anything. The facts are on April14 he went
there and signed a little memorandum which we have here for
delivery of a truck. Later in 1\Iay they broug-ht the truck over
and signed a paper like he has there which doesn't describe
uuy truck or anything and l1e went back to Knoxville, I assurue, and filled it out and dated it May 9. Those are the facts
of the case.
I

GRecess).
The Court: On this case you cited to me, there was an
implied warranty; but in this case the contract had a clause
providing that no warranties express or implied and no representations, promises or statements have been made by seller
unless endorsed hereon in writing, except that, if the property
co~ered by this con tract is a new motor vehicle, seller hereby
adopts the warranty against defective materials or workmanship as set forth in manufacturer's current warranty ap\
plying to such new motor vehicle. It appears to me
page. 47 ~ that the parties could make any contract between
themselves that they want to, and if they enter into
a contract between themselves and provided there is no other
warranty either express or implied, it appears to me they
\vould be bound by the contract.
:Nir. Sutherland: vVe save the exception, and I will want to
examine so the Court can see what we were relying on. I
would like for the witness to continue so the Court can see it.
Nir. Roberts: 1\Ir. Sutherland, do I understand, so that I
will not be interrupting you or the witness that all this is taken
subject to our objections and subject to the Court's ruling that
he considers it inadmissible and you are merely making an
avowal a11d making a. record 1
¥r. Sutherland: No, there is no necessity for objections,
as l understand he sustained the objection, and if after hearini: the evidence he should want to change his ruling we understand you can make such objections then as you may desire.
Mr. Roberts: Thank you, sir, and is that agreeable with
Your Honor, that we need not state any objections at all, that
this is going in just to make up the record! Thank you, sir.
The Court: I understand there is no question in the case
or any issue in this case about the manufacturer's warranty·
it i~ on the implied warranty!
'
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Mr. ·Sutherland: Well, I wouldn't want to make it that
clear. I want to show that they haven't e.ven complied with the
manufacturer's warranty. It is principally the other, but I
don't want the Court to misunderstand me, and I thank Your
Honor for calling my attention to it. My conclusion
page 48 ~ is that they have not lived up to the manufacturer's
warranty as written. And that is the reason I say
we will go ahead and then if Your Honor should after hearing
that should think it is admissible on that, Mr. Roberts can
have the benefit of your ruling as though he made the. objection before.
The Court: Any evidence as to breach of the manufacturer's warranty would be admissible, wouldn't that be right,
Mr. Roberts Y
Mr. Roberts: I concede that. While we didn't put the
manufacturer's warranty in evidence, we. didn't think it was
any of our case. However, I have a copy, Mr. Sutherland. I
assume you have got it.
Mr. Sutherland: I never did see it. That's why I say it
shows on its face it is not a complete contract. I never have
seen one.
Mr. Roberts: Please, sir, for what it is worth, we willle.t
the record show I hand you a pamphlet which I understand
is the manufacturer's warranty.
Mr. Sutherland: All right, and as it will be a little lengthy,
you might defer your ruling ·with your right to except and I
will deal fairly with the Court as well as with my opponent.
Mr. Roberts: I am sure you will, sir.
Q. Go ahead.

(The question and answe.r on Page 43 were read by the reporter).
A. Well, that was done by telephone. We had contacted different garages, Goodpasture Motor of Bristol, Campbell
Motor Company in Bristol, to get the prices of these trucks,
of International from Campbell Motors, and GMC from Goodpasture Motor Company. Beaty Chevrolet was called on the.
telephone, and they were contacted that way that we were in
the market for some trucks.
page 49 r Q. Pursuant to this effort of yours, what happened with reference to the sale. T
A. After then Y
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Q. When that information got out, how did you get in coiltact with Beaty's?
·
A. The salesman come to the mines and made prices. We
discussed the prices of trucks and performance the truck
would do. When he come to the mines we showed what we were
going to use the truck for, we were going to haul coal for
Clinchfield and we were getting out 250 to 300 tons a day. We
wanted to do our own hauling because we felt we could clear
some extra n1oney on the haul bill. 1\:[r. Davis delivered the
agreement written up.
Q. Was the truck in your presence there Y
A. No, there wasn't any truck there at the time.
Q. What did he say about it?
A. He said his truck would do the work we wanted it to do.
We were mining. He seen we were mining. The tipple was
there. He recommended the truck to haul the coal we wanted
hauled.
Q. Did you tell him anything about whe.ther you were making a profit Y
.A. Yes, sir. We told him we were figuring we were making
$l.QO a ton on each ton hauled and if we didn't get it hauled
we qlicln 't make anything on it.
Q. If you can recall, state something· that he said with reference to recommending his truck.
A. Well, he said the truck would do the hauling that we
needed to haul there with it because we had an old
page 50~ Chevrolet and GMC hauling at the time. He seen
'
the truck hauling. He kne'v what we wanted to do
with the truck. He knew that was what we were going to haul.
He recommended the truck to do the job to haul the coal we
wanted hauled.
Q. Did you have enough ·hauling equipment or any hauling equipment of your own at that time 1
A.. No, we didn't have any of our own.
Q~ If I understand you then, you 'vere depending solely
on hiring trucks to do your hauling?
.AJ. That's right, we were solely depending on trucks we
could hire.
Q. Were you able .to hire true:ks plentifully in sufficient
quantity !lnd at sufficient times to keep the mine running?
A. No, we couldn't find them because fellow·s that had
regular jobs wouldn't quit to come and haul any time you
wanted them to. They had reg-ular jobs and stayed on their
regular jobs.
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Q. Was anything said to Mr. Davis about that?
A. Yes, that is the reason we told him we planned on buying
trucks because we would have trucks of 'OUr own and when
we wanted to haul we would have trucks to haul.
Q. When was that?
A. That was on April 14, 1960.
Mr. Sutherland: I don't ren1ember; l\fr. Roberts, did you
introduce the men1orandum made there that day~
1\llr. Robert: I didn't know it was made, no, sir. You told
me something about it. What day?

Q. Was there any writing of any kind passed
between you and Davis?
A. Yes, sir, he figured up the price the truck
would cost .and written an order on it and figured where he
had to receive a $200.00 deposit.
Q. Was any other papers made or delivered at that time?
A. No, just this.
Q. I mean did you give him a check?
A. Yes, I gave him a check for $200.00. The check is here
for $200.00 dated April 14, 1960, to Beaty Chevrolet COinpany.
page 51

~

Mr. Sutherland: I would like to introduce the check to be
marked Defendant's Exhibit 2; likewise, the m.emorandum
which he said was prepared there, to be marked as Defendant's Exhibit 3.
The Court: If you want to leave· them and I will initial
them later.
l\{r. Sutherland: Thank you. That will be a great help.
Q. Then ,vhat next happened between you and the

con1pany~

A. The next thing happened, the truck, well it went along;
they told us they would get the truck in two weeks, that
we would get the truck in two weeks. 1\7e 'vaited two weeks
and didn't get the truck. We called Knoxville and a8ked
them what was wrong that we hadn't gotten the truck. 'Ve
were infor1ned the truck had been lost in coming from the
factory to J{noxville. We found out there was a truck at
Richlands, Virginia, of the same type of the first truck, that
tandem, that we had bought from then1. Beaty Chevrolet
was contacted and they delivered this truck fron1 Richlands.
Q. vV11o did that?
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A. I don't know how to pronounce his name. Ben F. Mynatt.
Q. Did Beaty Chevrolet know anything about
page 52 ~ your deal with Richlands¥
A. Yes, sir, they went up there and got the truck
and delivered it.
Q. vVho delivered the truck1
A. This Ben F. Mynatt; he is truck manager.
Q. 'Vas any paper delivered to you .at that time 1
A. The only papers that was delivered at the time the truck
was delivered was the conditional sales contract that I
siglied for my son.
Q. I will show you what has been introduced by the plaintiff as Exhibit A and will a.sk you if that was in that condition when you signed it1
A. No, sir, it wasn't.
Q. Is that your writing, that in pencil, the names written
on there, Viking Coal Company, Gary N. Bolling, Clarence
Bo~ling ?
~· That

wasn't on there, any of that.

Q. I mean was that signed there?
A. This is signed here, yes, blank. That was just signed
by':Gary Bolling, Viking Coal Company, Gary N. Bolling and
Clarence Bolling and there wasn't anything else on it, only
the original stuff on it. There wasn't any typewritten stuff
on it at all. There wasn't anything typewritten on it at all.
Q. Was the name ''Beaty Chevrolet'' there Y
A. No, sir, there wasn't anything only Viking Coal Compav.y, Incorporated, and Ga.ry N. Bolling and my name myself.
T·ha.t was all that was on the contract.
:
Q. Was the natne there who signed for Beaty
page 53 ~ Chevrolet? "\Vas this signed on there at that time 1
A. No, sir.
Q. as any name at the bottom down there of the assignment, was it signed at that time?
A. No, sir, tl1ere wasn't anything only this name "Viking
Coal Company, Gary Bolling'' and n1yself. That is all that
was signed on the agreement.
Q. Just the printed portion was all there was V Is that what
you mean to say T
A. Yes, that was all.
Q. None of that that was put on by typewriter was on there
at that time?
A. No, there wasn't any of that on there at that time.

''r
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Q. Was any other writing left there with you at that time?
A. No, sir, there wasn't.
Q. I notice there has been introduced as Exhibit A by the
plaintiff the number of the contract; the contract. When did
you get the contract signed by Beaty or when did it get to
your post office f
A. The first I knew about this contract was Novetnber 24,
1961.
Q. Your son told you where it was down there. Do you
know when that got back to your post office or your place of
business?
A. This contract?
Q. Yes.
A. No, I wouldn't know when this come in. My son told me
he ·had received it, but I didn't question him
page 54 ~ whether he had it or not. Then he gave me this
contract dated__:_when I got it fr01n him 'vas
November 24, 1961.
Q. At th£\ same time you got that-in order that the record
might be straight, he is talking about Exhibit A you introduced.
:J\!Ir. Roberts: Apparently he had a copy in his hand. It
appears to be filled out with all the typing; he :Said he didn't
get it.

Q. I tha.nk you. I understand your son told you shortly
after that he had gotten back the copy of it, the conditional
sales contract?
A. Yes.
Q. Did he likewise furnish an invoice of what it consisted
of?
A. Yes, sir, he did.
Q. I will show you an invoice and ask you if that is the
invoice that came with it.
A. Yes, that was with the paper I got frmn my son.
Mr. Sutherland: I desire to introduce this as Defendant's
Exhibit 4. (Exhibit was marked).
Q. When you signed that conditional sales contract or the
paper 'vhi.ch was later made a contract, did you sign but one
time?
A. I just signed it one time is all.
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Q. Did you notice how these papers were prepared or what
condition they were in 1
A. Those papers were just blank and you signed your name
''purchaser's signature" and "co-purchaser's signature."
That's all you signed.
Q. When you got back the carbon, I will ask
page 55 ~ you to look at it and see if it has the same typewritten matter and the "Sam Beaty, Jr." name. I
will ask you if when you got it back, yours was signed that
way.
A. No, mine doesn't have the "Sam Beaty, Jr." on it. It
has Viking Coal Company, Incorporated, Gary N. Bolling,
Clarence Bolling and seller signature. "\Vhen you sign a contract, you sign each one of the1n. You don't use the carbon
c.opy. You sign every one of them and they make it up and
give you a. copy, I presume, but if a contract is signed everyone of then1, they don't use a carbon copy. You come on this
way and sign with a pen. They don't use that, but they do
when they n1ake then1 up.
~- I will ask you to file the copy that you have of that conditional sales contract to be marked Defendant's Exhibit 5.
Ife~·c is what is alleged as a copy of the paper you signed
th~re on May 3 (Jr what did you say?
A. Yes, that is when the truck was deliYered is May 3.
- That's when it was signed.
Q. I notice it has, the copy which was served on you, has
something in writing tha.t says "Dealer's recommendation,
assignment and guaranty'' and the paper that was sent
back to vou doesn't seem to have that on it .
.A. No:· sir, it doesn't.
Q. Do you know how that happened?
A. No, I don't be.cause on their contract they l1ave it has
it, .but the one we got the copy of doesn't have that on it.
Q. You say the truck was delivered to you on May 3.
'
'Yhat did you do with the truck? I will ask you did
pag·e 56 ~ you sign any other papers other than that condi:
tionai sales contract on that dav f
A. You n1ake an application for title for the truck so you
f>an get a license. You can't run a truck without you have a
license t.o operate the truck. That was taken to Gate Citv
·
and got the license for the truck.
Q. ·Did you do that?
A. No, my son done that. I-Ie got license for it. When we
boqght the truek, Beaty Chevrolet had to n1ake title for the
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truck so that we could make application to get tags for the
truck.
Q. In the paper which has been filed as Plaintiff's Exhibit A, at the bottom I notice "for use in the following
states only: Ala., Ga., Okla., R. I., Tenn., W. Va." Was anything said about that being a contract for those states?
A. No, sir, it wasn't mentioned.
Q. All rig-ht; that was delivered to you l\1ay 3. "\Vhat then
was done with the truck¥
A. The truck was put to hauling coal. 'Ve hauled coal with
the truck. vV e started hauling coal May 4.
Q. Do you keep a record of the days 1
A. Yes, I have a record of every day the truck worked
from May 4 until June 29, 1961. This. is 1\tlay 4, 1960.
Q. What was done with the truck on that da.yY
A. It 'hauled a little ·coal and the brakes were out of adjustment when we got it. There was air brakes on the truck.
It was so tig·ht all the brakes had to be adjusted, all of them
on the front and both tande1n rear wheels.
Q. Did you get any results from it that day'
page 57 ~ If so, how much coal, or what was done J?
A. The haul bill-I have them listed here the
way I have started out, it says "day in garage, thue lost
with truck, cost of driver, cost of gas, garage.''
Q. Tell what it was for.
A. On May 4 the truck haul, it showed $80.66, and the haul
bill of course for not hauling the coal, we didn't get the coal
hauled, was $80.66. We lost a profit of $100.00 on the coal
that day tl1at we didn't get delhrered.
Q. What next happened?
A. Well, it was right on the same; on lVlay 5 the steering
was bad. When you would make a curve right handed it
would hang·, and you couldn't hardly-you just bad to ve.ry
slowly get around the curve to keep pulling on it to get it
around. It began using oil, motor oil, from the tin1e the truck
was purchased.
Q. Has it ever been corrected~
A. Yes. The truc.k was corrected for the use of oil.
Q. Go on to the next day.
A. T·bat was lVIa.y 5 then. The truck was still, the steering
was the same thing right along with it all the way along
there.
·
Q. Go on and tell what was done instead ofA. The steering was hanging when yon would 1nakc a curve.
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Q. Did you or did you not use the truck at all that day,
May 5?
A. Yes, we moved the truck. $91.30.
Q. What does that represent?
A. That represents the haul bill that was lost for
page 58 the truck because it"wouldn 't haul; the steering· was
out of whack and it wouldn't work. It cost us
$91.30 to get this coal hauled. We lost $60.00 profit for the
coal that wasn't hauled because it was still in the tipple.
Q. All right then, what happened next day~
1\-. On the tenth the steering regularQ. On lVfay 5 was the last day you had. I would like for
you to account what happened to the lOth.
A. Up to the lOth is days that Clinchfield did work on the
tipple; when the tipple was down they would stop us from
hauling. They had to repair the tipple. They wouldn't
let us 'haul on those days. The days they was off, they was
repairing the tipple.
Q. The next record, what happened?
~- That was on the lOth the steering and auxiliary transmis~ion was coming out of gear. And on that day the truck
hau1ed $46.54 and it cost $46.54 to get it hauled. We lost
$70-:00 profit that we should have made.
Q. About how much would a truck this size and capacity
in good condition haul per day?
A.. Well, this truck should haul anywhere from 150 to 200
tons a dav. vVe have had trucks that hauled that much.
Q. Of that capacity·¥
.Al Yes, sir.
Q~ Go ahead.
A. 1Vell, on May 11 then the truck was still with the transInission a!ld steering and using oil. I-Iauled $57.45 and it cost
$57.45 to get the coal hauled and we lost $80.00 profit.
Q. How did you arrive at that?
page 59 ~ A. That is because the coal was in the tipple.
]
The tipple was full. 'Ve kept the tipple full and we
coultln 't get the coal hauled. The profit we should have had
on the coal and the price of hauling it we lost that, 'vhen we
should have been making a profit on that because the truck
didn't haul -coal.
Q.. In other words, that is c.oal not delivered because the
truck was not operating, is that rig-ht?
A.· Yes.
Q. Next day?

r
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A. Next day was May 16.
Q. How do you account for that difference 1
A. That difference was coming in there on the company of
repairing the tipple and things, they had to repair the tipple.
When the tipple was down they wouldn't let us deliver coal.
Q. On the 16th what happened"!
A. This truck began using half a gallon of oil a day when
the truck was new.
Q. Have you had experience with new Chevrolet trucks!
A. I haven't had experience with 1960 models, but I have
had experience with Chevrolets since 1928. The first Chevrolet
I bought I bought from W. H. Witt in Norton.
Q. Should trucks use oil like that Y
A. No, e:.ir. No, sir.
Q. How much does two quarts of oil cost?
A. That cost $1.00 a day for oil used there.
Q. What else happened on that day~
page 60 ~ A. That was on the 18th with the truck using
oil and flytng out of gear, we lost $57.03.
Q. What does that represent 1
A.. That represents the coal that truck should have hauled
that it didn't haul that we had to hire hauled when we could
get trucks to haul. You couldn't just step out and get a
truck any time you wanted it. 'Vhen the tipple g·ot full, you
could go and hunt a truck but couldn't get it because eveTybody had a regular job. You couldn't get them any tin1e you
wanted them.
Q. Is there anything else you didn't finish on that day?
A. That is what happened to the truck that da.y. We lost
$57.03. And on the 19t.hQ. You said on that day you had to pay that much for hauling?
A. Yes.
Q. Was there any profit on that date? Did you have anything left over Y
A. 75 tons of coal that was left in the tipple we should
have had profit on. That would be 75 tons.
Q. All right, what about the next day?
A. The 24th, that was maybe over the week end. A lot of
tin1es you come in here, I have actua.lly showed the da~rs t1H~
truck actually worked. There are days on Saturday and Sunday or the tipple would be down that we couldn't deliver coa]
and then we went from the 19th to the 24th; we lost $58.54
and $75.00 profit.
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Q. Lost $58.54 for what Y
.
A. For not g·etting coal hauled. The coal was left in the
tipple. vVhen it· was left in the tipple, you should
page 61 ~ have had profit you didn't have.
The Court: 1\Ir. Sutherland, can you introduce the record
he has?
A. I have a. record of everything from the day we bought
the truck until1

The Court: Couldn't you go ahead and introduce it in
evidence and let it speak for itself instead of making him
read everything?
Mr. Sutherland: It doesn't explain. It just shows results
like the last thing he paid; it doesn't sh.o'v what it was.
I realize it is tedious, but there is no way of explaining it.
A. I have what. was wrong with the truck right on it.
Q. There is some explanation I don't know. The other will

be

~earsay.

Now then on the 28th did anything happen?

A. Still using oil and things went right on until the same
thing up until May 28. Then on l\fay 28 the truck went to
the\ garage, on 5-28-60 with 1,728 miles on it.
Q. What was wrong?
·
A. The oil seals and rear wheels. The oil seals were leaking:au the grease out of the rear wheels or to the brakes, which
made the brakes dangerous to the driver.
Q. What happened? What did yon have to do? \Vbat did
you do?
·
.A. They was replaced. They ha.d to be replaced.
Q. Can you tell what you did to replace it?
A. It had to go to the garage.
Q. Be kind enough to answer the question without me arguing~ with you.
A. All right.
page 62 ~ Q. Tell what you 'had to do to that, is the thing
I want you to do, to get that done?
A. To get wheels, to get seals in the truck?
Q. To get the truck repaired.
A. The truck went to Clint"Tood, l\{ullins and Steele Chevrolet, Incorporated, at Clintwood. They took the wheels off
and put the seals in and put the wheels back on it then.
Q. Did that cost anything to take it over there?
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A. It cost eight hours for the truck and the driver lost
a day, $18.00, and gas $4.00 to get it over there.
Q. Did your mine work that dayf Could it have been at
work also that day if it hadn't had to go to the ga.ragef
A. No, I don't show any loss for the truck.
Q. The next work day, what happened¥
A. It went into June. On June 1 the truck worked.
Q. What was the result?
A. It hauled 189.75 tons of coal It didn't show any loss.
We got a good day then, the truck hauled $142.31 worth of
coal that day.
Q. What about the next day T
A. That was June 2. The steering was still bad and using
oil; the motor was using oil and flying out of gear, the same
thing right on.
Q. Did you have to do anything or did it just stand there Y
Go on like you have been, if you will.
A. The truck lost that day.
Q. Do you mean to say you didn't have a lump
page 63 ~ of coal to be hauled? What happened·y
A. Yes, there was coal hauled every day I have
down here. The coal is to haul.
Q. Will you. be so kind as to tell without meA. You want every day the coal was hauled¥
Q. That's what I am asking.
A. I have every bit of it here. June 6, $56.87 the truck
hauled; it lost $56.87. We lost $65.00 profit.
Q. If it hauls that, how was the loss on the haul bill?
A. Vl e lost on the haul bill because we had to get another
truck to haul it. We were paying a haul bill when we
shouldn't have been.
Q. In the previous answer you said it hauled.
A. It did haul because the truck was performing good after
they put grease seals in it and the driver could get along
with it. Then it come along and the :Steering was still bad
and using oil.
Q. I am not interested in general talk. I want you to go
ahead from day to day and show what it didn't and what it
could have done.
A. I will go ahead with the figures then.
Q. I wish you would do it instead of talking about it.
A. June 2 the truck l1auled $56.87, but should have hauled
$56.87 and we lost $65.00.•Tune 6 the truck hauled $34.57.
The haul hill should have been $34.57. vVe lost $90.00. On the
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7th there was $57.22 haul bill; we lost $57.22. We lost $70.00
that day. On the 14th the truck hauled $32.53; the haul bill
that I had was $32.53; we lost $95.00. On June 14
pag·e 64 ~ the truck hauled $46.27 and we lost $46.27 and
$80.00 because the coal wasn't hauled. On the
12th we lost $68.02 that the truck hauled and $68.02 it should
have hauled and we lost $60.00. On the 13th we lost $46.35
the truck should ha,Te hauled and it cost $46.35 to get it
hauled and we lost $95.00 that day.
Q. Did you have that much left over each day it could
have hauled~
A. The tipple was full all the time. We kept the tipple
full. Wie. :didn't have anything· to worry about.
Q. Go ahead.
A. June 16 the haul bill was $43.20, hiring a truck to haul,
and we lost $75.00. On the 18th, $66,86, and the cost of the
haul bill was $66.86 and we lost $90.00. On June 19th we
finished up this mine there. That is in June. We didn't work
any more for a'vhile there because we moved into vacation for
the ;mine. During that time the truck, in July the truck. went
to Knoxville to put grease seals in it. The grease seals were
gon~ ag-ain in it; fhe rear wheels was letting grease leak
out.:
Q'. What did that c.ost to take it to Knoxville?
A. vVell, it took sixteen hours to go to Knoxville and back
·with the truck. '\Ve lost there $36.00 for the driver, $15.00
for the g3g it cost to go to I\:noxville and hack, and we were
mov;ing to another location; and then with 3,427 miles the
truck was taken to J\!Iullins and Steele Chevrolet Company,
Oli~twood, Virginia, with the truck using an excessive amount
of qil; that was the motor and they had to install perfect
circle oil seals.
Q. Did it cost anything to take it there?
page 65 ~ A. It cost four hours for the time of the truck
and $9.00 for the driver. And then $2.00 for the
gas '!to go over there and back.
Q. Go ahead now.
X. Then on 8-24-60 to Mullins and Steele Chevrolet, Inc.,
Clintwood, 'Tirginia, the truck went to the gar.age with 4,675
miles.
Q• '\'hat do von mean by that?
A. That is t-he number of miles shown on the truck. That
was' a new truck. The speedometer showed 4,675 miles. The
unit was using an excessive amount of oil. They had to have
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new piston rings put in it to take care of the excessive amount
of oil. The truck had been usi~g excessive oil right from the
time we got the t.ru~k up until it was corrected.
Q. Did that cost anything?
A. No, nothing only thP. time we. lost with the truck I
showed there.
Q. No, you didn't-that's what I am wanting you to show.
vVhat did it cost to take it thereY
A. That was thirteen hours the truck lost then. The driver
$30.25 and $4.00 for the gas nnd oil then.
Q. All right.
A. In July 1960 the right front tire on the truck had to
be recapped at 5,000 miles due to being out of alignment for
the truck, which come from the factory this way.
Q. vVhat is the .usual life of a tire Y
A. The usual life of a tire if it had the front axle and front
.spring·s under this truck is anywhere fron1 20,000
page 66 ~ to 25,000 miles.
.
Q. Then what happened next? What did you
do next with it?
A. Then in SeptemberQ. Did you use it any from July to September?
A. No, the truck wasn't used any because we were moving
to a new mine and opening up a new mine. We didn't use
the truck. It was there. In September we had to recap another
tire on the left. There was 6,000 miles on the truck then,
all the miles; we had used it about 1,000 miles from tTuly to
September moving .material we had to move. Each one of
those tires $35.00 each that it cost to get the1n recapped.
Q. What happened next Y Go ahead.
A. From then, September 1960, we started mining again
in a new 1nine and the haul bill was $45.75.
Q. Haul bill for what?
A. To haul the coal was $45.75.
Q. 'Vhat do you mean by that?
A. That is the amount the truck hauled, the truck hauled
-the haul bill it. hauled was $45.75. vVe lost $45.75 haul bill
and we lost $45.00 profit on the coal. This time we were paying $1.00 a ton to get the coal hauled. We lost profit on 45
tons of coal, and we lost $37.50 on account of men losing
time because the coal w.asn 't delivered.
·
Q. vVhat do yvn mean by that?
A. 'Veil, the n1en was sitting waiting. 'Ve had the tipple
full of coal.
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Q. You mean that was your miners?
A. Yes, that was our miners, the men that were
working. \\:--e were paying men for sitting when
they should have been working, that we should have been
getting co.al for then1 to haul, for the time these men lost.
Ou the 27th the truck hauled $48.55; should have been
hauled; we lost $50.00 haul bill and $50.00 profit on tonnage
we should have had, and the men was $37.50 that we lost.
Septe1nber 30 the truck hauled $38.00 worth of haul bill; we
lost $58.00 tha.t the truck should have hauled. 'Ve lost $58.00
profit on the coal and the men cost $45.00. In October on the
1
3rdQ. Was there no loss in September T
A. That was September I just completed. Now I am going
October.
Q. All right.
A. October 3 was $47.35; we lost $45.00 that the truck should
have hauled and $45.00 profit and $27.00 for the men, time
tha.t was lost. October 4 the truck hauled $31.65, we lost
$6moo haul bill on the truck and $60.00 profit and the men
cost $44.00. October 5 the truck hauled $29.45 and it lost
$60ioo haul bill and $60.00 profit and $45.00 for the men. The
meri. were sitting waiting for the truck to come in and haul
the Icoal. And on the 6th $29.00 haul bill and lost $65.00 haul
bill. and tonnag·e $65.00 and the men was $54.00. On the 7th
it was $4S.20, should have been $50.00 for the profit on the
haul bill and $50.00 profit on the coal and $37.50 for the men
that. we lost. On October 10 the truck hauled $62.80, it lost
$30100, we lost $30.00 profit and $18.00 for the men. October
11 $47.65 the truck hauled and $45.00 that it lost and $45.00
for the truck and $27.00 for the men. On October
page 68 ~ 13 the truck hauled $48.05 it should have hauled
$45.00 extra and we lost $45.00 profit and the
n1en cost $18.00. October 14 tlw truck hauled $31.15, should
hav~ hauled $60.00, we lost $60.00 profit on th~ coal and the
men cost $45.00. On Oetober 17 the truck hauled $31.15, we
lost! $60.00 haul bill, and $60.00 profit and $36.00 for the men.
And on October 18 there was $61.55 haul bill, we lost a $30.00
haul bill and $30.00 profit and $18.00 for the men. On October
19 $48.00 that the truck hauled and $45.00 lost and $45.00
protit we should have had a.nd $27.00 for the men. On the
20th the truck hauled $30.20, we lost $60.00 profit for the
truJk and $60.00 profit on the coal we should have. had a.nd
$45.00 for the men. On the 24th the truck hauled $31.15 and
page 67
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$60.00 haul bill we should have had and $60.00 profit and $45.00
the men cost us. On the 26th $45.80 the truck hauled, we lost
$45.00 profit on haul bill and $45.00 on the coal and $27.00
for the men. On the 27th the truck hauled $45.90, $45.00 it
should have hauled and $45.00 profit and $27.00 for the men.
On the 31st it hauled $31.30, we lost $60.00 on the coal the
truck should have hauled and $60.00 profit and $36.00 for the
m.en. These goes on the same thing.
Q. Do you have for November a sheet like the one for
October~

A. Yes, sir.
Q. vVill you show what the total was? Do you have that
total for that month 7
A. I have the total the truck hauled. I have the total
runount that the truck lost time not hauling the c.oal and I
have the amount of profit we should have made
page 69 r and I have the amount of men that it cost the
men while they were sitting waiting· when the tipple was full of coal.
Q. vVill you state those amounts~
A. For the month of November the truck hauled $779.05,
the truck lost $745.00. The profit should have been $745.00,
and the men cost $585.00.
Q. All right. Do you have December1
A. Yes, sir.
Q. State the results of December.
A. Haul bill $640.50. $474.60 that it should have hauled.
'Ve lost $465.00 profit and it cost $297.00 for the men.
Q. All right. Do you have your sheets for J anua1-y 19611
A. Yes, sir.
Q. WhRt are tbe totals?
A. Well, this total these sheets will show.
Q. Could you tell it without telling what the sheets show 7
A. Haul bill $482.25; should have hauled $346.85 extra.
'Ve lost $330.00 profit and $207.00 for the men.
Q. Do you have a like sheet for February 1961 ~
A. Yes, sir, I have a sheet for February 1961.
Q. Give us the totals of that.
A. February the truck hauled $1,328.30; we lost haul bill
$596.95 and the profit $435.00 and it cost us $288.00 for the
men. Now on February 23 there was $167.00 for new front
tires that was put on this truck if you want to use them now.
Q. Ho,,r many miles did you have then 1
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A. Let's see if I ha.ve got that here somewhere.
It doesn't show the 1nileage on the truck then. It
has-it shows we bought tires from Pound Tire
Store for $167.00.
Q. IIow 1nany n1iles have you got on the truck up to this
time?
A. At this tirne it is a little bit over 30,000 miles.
Q. Flow many tiiues ha.ve you had to have the tires replaced or recapped¥
A. It has the fifth set of tires on the front.
Ql vVhat will cause that unusual wear, if you know f
A~ "\\Tell, the unusual wear is by the truck l?._eing· out of line.
':Vith this particular truck it shows the torsion bar and an
independent spring under the front which doesn't keep the
truck in line.
Q. In February did you keep your record up how much it
cost and so forth~
A. Yes, sir.
Q. Will you give the totals of that?
A~ March the haul bill 'vas $1,377.80, we lost $596.90 and
$540.00 profit on coal a.nd $351.00 for the men.
Ql Did you keep a daily record for April¥
A~ Yes, sir.
Q~ 'Vbn t does the total show for .that 1
A. I-Iaul bill $1,210.55, we lost profit $435.00 on the haul bill
and profit $435.00 on the coal and $270.00 for the men.
Q; What about May? Did you keep a record of May?
Ai 1\{a.y $1,361.55 and ·$840.00 haul .bill; $801.00 profit and
cost I of men $288.00.
Q•. How about June? Did you keep a. like record for June?
A. On 1\fay 3 there was another reca.p on the
page 71 ~ tires of $68.24. On June there was $1,445.90 haul
bill; we lost $470.60 'haul bill that should have been
hauled .and $855.00 profit and $270.00 for the men.
Q. Did you keep a record for July¥
AJ No, sir, we went out of business in July.
Q.! You haven't done anything since in July?
A. No, sir.
Q. W'here is the truck now¥
A .. The truck is setting rig·ht out here in the yard right
now: parked.
Q.; Has it been worked any since .July?
A. N othi:qg to amount to anything a.t all, very, very little.

page iO
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Q. Do you have. the totals of these figures you have got
anywhere?
A. I do.
Q. What do they amount toY
A. December 14, · 1961, total haul bill truck haul $10,981.71. Total damage to truck caused by not hauling of coal
that was mined $19,845.91. The above amount does not include
the expense for four sets of front tires.
Q. I am not interested. I wanted to know then do you have
the amount of the total for the men.
A. I have claimed total of the damage this truck done for
the haul bill it didn't haul and profit we .should have n1ade on
the coal and the time the men lost, the time that it cost for
the men was $20,509.40.
Q. Now, you talked about that truck. Just menpage 72 ~ tion the thing·s or as many of the things that you
understood the truck would have that it has not
got.
.A.. Well, my understanding was when we bought the truck
that the truck would perform and give good service that-as
any other truck would give, but it didn't perform up to that
agreement.
Q. You mentioned about the tires and the oil. 'Vhen did
you first notice that 1 \Vhen did you first notice these other
things being out of alignment 1 Was anything else '\\'TOng
besides the things you mentioned¥
A. Well, the truck, the oil seals were leaking; the motor
was using excessive oil with the little seals, and then the rings
with the new motor and the brakes and auxiliary transmission
and flying out of gear; front wheels out of alignment, causing
excessive wear on the tires. Cross men1bers breaking. Torsion bars breaking.
Q. Are those articles carried in stock usually in service
stations or how do you have to get that?
A. No, they didn't carry this torsion bar anywhere and
it was ordered from Detroit, the factory. The first torsion bar
on the truck broke May 1st, the first day of May 1961. It set
in the garage in Nor ton for eight days before the torsion bar
was replaced. Ordinarily with the front springs, if the truck
had had the front axle and springs it should have been
done in three hours.
Q. Is this truck-state whether or not it is what you understood it would perform? What did you understand would be
its performance when you bought itt
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A. It has not preformed in any way what the
trnck was recommended to perform.
Q. I believe you said you had Chevrolet trucks
since 1928. If it had been up to par with the usual Chevrolet
trucks you have used, how would it have performed! Would
it have done this work f
A. Well, you 'vouldn 't have had any trouble with the front
axle and front spring; you don't have that kind of wear on
your tires. This truck is absolutely not what it is recommended-it doesn't do what it is recommended to do.
Q. Since you have now tested the truck, if you had known
what'. it would perform, what it would do, what was it worth
when you got it?
A. I wouldn't have the truck as a gift if I had knew when
this truck was purchased that it would have given the trouble
and not done the service that it should have done; I wouldn't
have the truck if they would give it to me.
Q. What do you think it would have had as salvage value, if
anythingf
A. ]About the only thing, any benefit of the truck now is
the body and differential and cab or the motor or something
like tpat. The body is aTound $1,500.00 and the other stuff
about $1,500.00 is about all you could salvage if a. g·arage
would buy it because you can't get much out of it. Fact of
the matterQ. ·You mentioned something about the torsion bar breaking. Did you notice to see whether that was defective n1.aterial
or whether it was of unusual strength or was there anything
to intlicate that?
·
A. It is. The torsion bar is inferior.
page 74 ~ Q. Why do you say that?
A. It shows that the torsion bar-I have the
torsion bar. It shows it has a flaw in the torsion bar, a black
place ·~in the torsion bar.
Q. Since you have learned of this trouble, what have you
done to try to minimize or fix it so tha.t you won't be
damap;ed so much by reason of those failures to perform?
A. I have written the Chevrolet factory trying to get them
to do something about the truck.
Q. Did you ever write Beaty Chevrolet?
A. No, sir, I didn't write Beaty's I taken it up with Chevrolet ~Iptor Company in Detroit, Michigan.
Q. How did you do that?
A. I written them a letter.
page 73
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When did you write them a letterY
January 10.
What year?
1961.
Did you keep a copy of that letter Y
No, we didn't keep any copy.
Did you get a reply¥
Yes, sir, I got a reply.
Do you have that reply?
A. I do.
Q. What is the date of the reply?
A. January 18, 1961.
Q. Who signed it?
page 75 ~ A. 1\I. J. Raymond, Owner Relations-Service.
Q. vVithout taking time to read that I desire to
offer that in eviden<!e to be marked as Defendant's Exhibit 6.
(Exhibit was marked). What did you do when you got that
Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.

letter~

A. I didn't do anything right at that time. I got another
letter dated Jannary 19 from this Chevrolet Motor Division,
Doraville, Georgia, from H. H. Muell, Zone Service and
Meehanical Manager.
Q. Ho,v come you to g·et a letter fron1 them?
A. This letter here that was from. the factory, they have
written Mr. Muell, the Zone Service and Mechanica.Il\!Ianager,
the complaint we made about the truck and this is the letter
I got fron1 1\{r. 1\fuell, Zone Service and Mechanical l\ianager
telling what to do with the truck.
Q. Does that show whether or not Beaty's knows anything
about it?
A. Yes, sir, it shows that a copy of the letter was sent to
Beaty Chevrolet.
.
Q. That is dated January, 1961.
A. Yes.
1\ir. Sutherland: I desire to introduc~ that as Defendant's
Exhibit 7. (Exhibit was marked).
Q. After you got that letter. what happened t

A. There was another letter come from Chevrolet 1\fotor
Division, Doraville, H. H. 1\Iuell, Zone Service and ~Iechanical
Manager. This 'vas correspondence dated-this one was a
letter requesting that the truck ·be taken to Knoxpage 76 ~ ville to Beaty Chevrolet for them to check the
truck.
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Q. \Vha t did you do on receipt of that f
A. During that time from January 27th between January
27 and February 3, I had \vrit.ten Mr. Muell and asked him
if this truck could be taken to \Vit.t Motor Gom.pany, Norton,
Virginia, instead of having to drive it all the way to Knoxville, which was 175 nules, that Witt was an authorized dealer,
an authorized Chevrolet dealer.
Mr. Sutherland: We desire to introduce the letter you
have meutioned dated January 27, 1961, signed by H. H.
Muell, to be m.arked as Defendant's Exhibit D-8. (Exhibit
was marked.)

Q. '\That next happened?
A. February 3, 1961, I got another letter from Mr. ~Iuell
stating· he had sent all the previous correspondence to Mr.
J. T. Hagy, Zone Service and Mechancial ~£anager, Louisville, Kentucky.
~ir.

Sutherland: I desire to introduce that letter dated

Fe~ruary 3, 1961~ to be n1arked as D-9. (Exhibit was marked).
I

Q.

Then what did you do when you got that?
.N. "\Veil, I just waited until we got a letter from Hagy
because we couldn't do anything until we did hear from him.
Q. Did you finaHy hear from him?
~- Yes, we heard on April 12, from February 3 to April
12 pefore Mr. Hagy answered the letter and he is Zone
Secyice Manager.
Q. On tha.t letter, when you got that, what happened f
.A. He requested that the truck be taken to Norton to
Elmer Fields, service manager at 'Vitt ~fotor Company, for
him to examine the vehicle and furnish them with a report
on its present condition.
Q. What did you do?
pag-e 77 ~ A. I taken the truck to Norton and complied
I
with his request.
Q. I notice in this letter in script which appears to be
in your handwriting~- It is. That is on tTune 14 I called on the telephone Mr.
Vall en tine in Louisville; there was another torsion bar
broken in the truck, which made the second one. The first
one broke May 1 and stayed in· the garage until May 8, and
on ~June 12 there was another torsion bar broken and it
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stayed in the garage until June 19 and I had called him and
told him.
Q. What have they done with reference to that!
A. They replaced it, but the truck stayed in the garage
eight days.
Mr. Sutherland: I desire to introduce this letter dated
April 12, 1961, as Exhibit D-10 (exhibit was marked).
Q. Then what happened'
A. On June 1, 1961-

Q. vVhat happened when you took the truck to Norton f
What happened Y Did they do anything?
A. vVitt Motor didn't. They sent the truck to Norton
Machine Works to be repaired, but it set there, they waited
for the t.orsion bar to come in.
Q. How long did it set there T
A. Eight days.
Q. Did they get it fixed¥
A. Yes, they g·ot the torsion bar fixed.
Q. What next happened?
A. On June 1, 1961, from Mr. Hagy I got anpage 78 ~ other letter, and this was the correspondence concerning the 1960 Chevrolet truck. It says, "We
are advised by our dealer, Witt Motor Company, Norton,
Virginia, that parts have been ordered, and we assume that
they have been received.'' That was cross members for the
truck that was busted and all out of the truck. ''We assume
they have been received. Please keep in contact wi·th this
dealer so that corrections can be made as soon as the parts
are received.''
Q. Wha.t happened?
A. I did. I kept in contact.
Q. What was done?
A. That was corrected; part of them were put in. It still
hasn't all been put in. The
Q. WellA. I am coming along to that.
Mr. Sutherland: I desire to introduce the letter of June
1, 1961, as Exhibit D-11 (exhibit was marked).
Q. What next happened Y

A. On June 5, 1961, we written another letter to General
Motors, Chevrolet Division, Detroit, Michigan.
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Q. Do you have a copy of that?
A. Yes, sir, I have a copy of this letter.
Mr. Sutherland: We desire to introduce this letter dated
June 5, 1961, as Exhibit D-12 (exhibit was marked).
Q. Did you keep a copy of the letter you wrote on June 5 f
A. That is the copy of the letter of June 5.
Q. What results, if any, happened from that letter?
A. I got a letter from Chevrolet, Central Office,
page 79 ~ Division of General ~1:otors Corporation dated
June 16 answering the letter that was "rritten them
on June 5. ThiE: letter ought to be read.
Q. All right, go ahead.

(Witness read Exhibit D-13, letter above referred to).
Mr. Sutherland: I desire to introduce that letter as Exhibit D-13. (exhibit was marked).

Q~ When you got that letter, what happened¥ vVhat has
done~

beeri

Al Nothing. There hasn't been anyone whatsoever to exa-

mine the truck in any way.
Q~ Mr. Bloomer testified something about his coming to
you :about one of these che.eks or the check he introduced. Do
you :remember anything about that Y
A. Well, the truck was in the garage in Norton at Witt
Mot9r Company a.nd 1\fr. Bloomer was there. The truck had
the right front torsion bar on May 1st the bar was broken
when Mr. Bloomer was talking to me, and the cross members
was broken then, and I had the truck in there for inspection
of Witt l\fotor Company.
Q. He likewise mentioned he had a conversation with you
in y~ur trailer down at Pound. Do you have any recollection
about that!
A. Yes, sir, Mr. Bloomer asked me-he kept talking about
the truck. He said Beaty Chervolet didn't kno'v anything
about the correspondence that had been going on, and I told
him they did, that I had letters showing that they had gotten
a copy of them. And he taken the copy of the letters and
made notes and stuff on that.
page, SO~ Q. You mentioned the torsion bar. How does it
~
affect the operative effect of a truck!
1
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A. Well, all the strain on the truck witl1 the torsion bar
is on the side of crank twisting. You have twisting with the
torsion bar just like you would take a stick and twist it. That
is the wav the torsion bar works and it is about 71 or 72
inches long; that runs down the side of the frame and fastens
on the side of the frame and makes a twist on :the frame, and
the cross membeT is so weak the cross. member won't stand
the pressure that is there on it. If it had had front springs
and an axle under it, you wouldn't have the cross members
breaking the way this truck has broken because you have the
pushing straig·ht down on the fran1e.
Q. I show you a piece of copper tubing or something and
ask you what that is.
A. That is the brake line ·that come off of the truck. The
truck had air bTakes on it. This works between the tandem
or the differentials, these two, and this cross member holds
the rear ends from turning over either way. They have got
braces that runs fron1 the housing to the cross members. This
cross member is broke and busted up, and I think this brace
it broke the line, the air brake, the main line to the brakes.
If this had broken plumb off, if the truck had been going
down a mountain it would have wrecked and tore all to
p1eces.
Q. If it breaks do you have any brake efficiency f
A. No, you don't have any brake because all your air is
gone; it doesn't go to your wheels a.nd the truck will turn
loose and wreck and tear all to pieces and kill the
pag·e 81 ~ driver or run into son1ebody or anything.
:1\'Ir. Sutherland: I desire ·to introduce this piece of metal
to be identified by the Conrt as Exhibit D-14.

Q. Have you used Chevrolet trucks under like eonditions
that you l1ad frmn this mine to the railroad where you were
going to haul this coal over such a roa.d and with such a load 1
A. Yes.
Q. Well, if this truck had performed as your Chevrolet
trucks had heretofore, would you have had any complaint t
A. None whatsoever, because this is the only Chevrolet that
I have ever bought that I ha.ve ever had any trouble with. I
have never had a complaint out of the other trucks. I bougl1t
four Chevrolet trucks in 1949, stripping coal, and we didn't
have any trouble with them a;t all because they had front
springs under them. They didn't have torsion bars.
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Q. When you purchased this truck, did you rely on what
Davis said about performance Y
A. Yes. I didn't know anything about torsion .bars. It
was new to me and I didn't know anything about i·t.
1\tlr. Sutherland: You may cross examine if you desire.
Mr. Roberts: J\ily understanding is, Your Honor, that all
this was taken and the. Court sustained my objection, and all
evidence up to now has been taken subject to my objection
and the defendants were making up a record.
The Court: That is correct.

CROSS EXAMINATION.
By Mr. Roberts:
Q. The only question I do have is with reference to Viking
Coal Company. I would like to ask a question about that. At
the time you purchased the truck, did I understand
page 82 ~ you and your son were partners doing business
,
as Viking Coal Company Y
A. The records will all show when this truck was bought
that the Viking Coal Company was-Gary Bolling was the
owner. The lease from Clinchfield Coal was in his name and·
he \Vas doing the business.
Q. In other words, at that time Viking Coal Company was
Gary Bolling l
A. Yes.
Q. And not Gary Bolling and Clarence Bolling Y
A. i That's right. It was-actually Gary Bolling is who
it actually belong·ed to.
Q. iAccording to the record introduced, I am speaking from
recollection, in June 1960 you formed Viking Coal Company,
Incorporated, is that correct Y
I

1\tlr. Sutherland: I don't understand it that way. What
is th~ name down here, Mr. l\llcAfee and somebody formed
a corporation down there, is my recollection.

Q. According to the record which was introduced by your
attorney, the Viking Coal Company, Incorporated, was chartered, the charter was issued by the Corporation Commission
,July 7, 1960, and the. articles of incorporation are signed by
Oarl ~IcAfee, Hugh P. Cline and 1\.farga.ret J. l\IcMee. Was
this corporation formed at your instance and request?
A. No.
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Q. Have you got any connection at all with Viking Coal
Company, Incorporated 1
.
A. None whatsoever. I don't own a dime in it.
page 83 ~ Q. Did you ask Mr. Cline to form this corporationf
A. No.
Q. Did G~ry Bolling have it done i
.A. He had it done as far as I know. I didn't. lie didn't
go ahead and finish it up. He left.
Q. When did Gary leave 1
A. He left September 20, 1960.
Q. These letters introduced-there were some letters introduced in evidence, one in September 1960 sig'lled by l\tirs.
Pearl Bolling as President of Viking Coal Cmupany, Incorporated. On Septmnber 19, 1960, there was a letter written
to General J\fotors Acc-eptance Corporation on letterhead of
Viking Coal Company that has been introduced as Exhibit
E. The ''Incorporated'' is 'vritten in pen and it shows
Clarence Bolling to the left, and to the right shows the
name "Gary Bolling'' and that has been struck out and
''Pearl''A. She is the President of the corporation, but she didn't
mark out this letterhead. Gary had this printed. I didn't
have -anything to do with ·the names being put on here. This
was the name, his company that he formed himself, you see.
Q. You say Gary had it formed back in June. When did
you and your wife-Mrs. Pearl Bolling is your wife 1
A. Yes.
·
Q. Wben did you and Mrs. Pearl Bolling take over Viking
Coal·Company, Incorporated 1
A. I didn't take it over at all. The stock 'vas issued in
October.
page 84 ~ Q. Who owns the stock in Viking Coal Company, Incorporated 1
A. Pearl Bolling owns 300 shares and Gary Bolling owns
one share as Vice-President. She is President, Secretary,
Treasurer.
Q. Are you an officer of the company?
A. I am. I am a director is -all.
Q. When did you get elec.ted director?
A: At the same time tl1e stock was issued.
Q. That was in October?
A. Yes.
Q. Do you have a.ny explanation of this statement in Mrs.
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Pearl Bolling's letter, in your letter, Ex'hibit E about the
payment of the truck, ''we have taken this truck over and
would appreciate it very n1uch if we could get these payments
set up to the reg·ular date due. We wil1 start paying these
off.'' Who do you mean has taken the truck over Y
A. Mrs. Bolline: had taken the truck over. She written and
asked if she could take the truck over and pay for it.
Q. Pea.1·l Bolling as President of Viking Coal Company,
Incorporated, or do you mean individually?
A! She signed it ''Viking Coal Company, Incorporated'' but
it '~asn 't a corporation at the time. It 'vasn 't incorporated
because the stock hadn't been issued until October.
Q~ In other words, it. is your construction that there was
no corporation in existence because the stock l1adn 't been
issued even though the charter was issued in June 1960~
A. I didn't know that the charter had even been issued on
it, you see. Gary left and he didn't form the
page 85 ~ corporation. He didn't have it formed at all.
Q. Mrs. Pearl Bolling, President, is that your

"'ife?

A~ Yes, sir.
Q~
A~
Q~

She resides where?
Washington County, Virginia.
She was here in September or October when they had
the hearing on the sufficiency of the bond :filed in this case 7
~Yes.

Q. You still reside there with her?
Yes, sir. Yes, sir.
Ql Where is she today Y
k She is out here a:t her sister's.
Q~ Well and in good health?
~I hope so.
A~

Mr. Roberts: I believe that is all I want to ask.
The Court: Mr. Bolling, let me ask a question. ''Tho l1as
bee]) using the truck Y
A. It has been in her possession all the time ever since.
The Court: You testified here about certain loss of profits you had over a period of a year. "\Vho lost profit?
A. The company lost the profit by not getting the coal
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hauled that should have been hauled if the truck had been
in the condition it should have been in.
The Court: That is Viking Coal Company, Incorporated?
A. That's right.
The .Court: Viking Coal Company, Incorporated, has been
using the truck all the time!
page 86

~

(Questions by the Court:)
A. It has after then, yes. Fact of the matter, the
corporation has been using the truck after the corporation
was formed.
Q. Who used it before that Y
A. The Viking Coal Company. The company used it then.
Q. Who was Viking Coal Company 1
A. That was Gary, Gary Bolling.
Mr. Sutherland: That was a trade name!
A. Yes.

The Court: vVhat have you been doing· with the truck
since last July'
A. It hasn't been doing anything to ha.ul, maybe one or
two loads of coal a day is all it is doing now.
Q. It is hauling one or two loads a day Y
A. Yes. We went ·out of business. The corporation is not
in business now at all.
Q. After the corporation went out of business you stopped
paying for the truck f
A. No, the corporation wasn't out of business when we
stopped payment on the truck. The corporation was still in
business then. The corporation never went out until July.

The Court: The last payment was in May?
A. Yes.
Q. The truck is in running condition at this time and you
still have it in your possession f
A. Yes, 've still have the truck in our possession. It is
in running condition. It will run but it won't perform like it
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should perform, because the cross members are
still broken and the truck never has been fixed
yet and we have been trying to get the factory
to fix them and they haven't done it. That is where this piece
come from here, this (indicating Exhibit 14).
Q. Did the factory pay for the other repairs'
A. Yes, the factory paid for the other repairs, but they
didn't pay for the time and damage all that the truck lost. We
written and asked them to do something· about it. I would
like for you to look at this and I can explain it to you, the
wayi the truck is built, if you want it.
Q~ What is wrong with the truck at this time'
A. This torsion bar has got the truck-it is out of line.
You .can't keep front tires on it. In 25,000 miles it had the
fifth set of front tires on it, due to the torsion bar being out
of line.
Q. vVhen did you first find out it had the torsion bar instead
of the front springY
A. vVhen we bought the truck they said it had the torsion
bar Iunder it then, but I had never had any experience with
the ~o.rsion bar.
e relied on Chevrolet by the trade name
of Chevrolet as always preforming, and that is ·the reason
why I said with all the other trucks I have had I have never
had as much trouble since 1928 on up until this truck as I
have had with this one truck. Different things has given
more trouble than others put together on this truck, but if it
had front springs under it it wouldn't have given me this
trouble.
Q~ You contend the fact that it had a torsion bar instead
of t~e front spring, that would have caused the tires to wear
out?
A. That is the whole damage the truek has done
page 88 ~ with this torsion bar. That is the whole damage
that the truck has done. If it had front springs
it wouldn't have wore out tires the way it did and it would
have hauled coal that it should have, and we bad to hire
the coal hauled because the truck wonldn 't perform and do
the work it :Should ha:ve. done.
Q. Is there any advantage to having torsion bars?
A. Not that I know of. I don't lrno'v any advantag·e there
would be of having torsion bars because this truck is supnosed to do the work you want it to do when you are hauling coal and stand up and give service with the truck. That is
the reason why it was purc.ha.sed was to give the service, but
page 87

~

'V
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it certainly didn't do it. Like I said, if I had knew this
truck was going to cause the trouble it has caused, if I had
knew what I know about the truck now, I wouldn't have it
if they give it to me because it isn't worth the trouble and
expense and time it has cost.
~Ir. Sutherland : In vie'v of the fact that Your Honor sustained the objection, I have the fellow that d1·ove the ·truck
here. He can testify how it performed or didn't perform,
and a fellow that serviced it. But if Your Honor wants me
to I will put the1n on. They will be short. I don't see it will
add anything to this ease as it now is.
The Court: You can use your own discretion.

"\Vitness stood aside.
LOWELL MEADE,
after being duly sworn, testified as follows.
DIRECT EXA1IINATION.
By Mr. Sutherland:
Q. What is your name 1
A. Lowell Meade.
page 89 ~ Q. How old are you 7
A. Twenty-five years of age.
Q. Where do you live~
A. I live in Pound, Virginia.
Q. What do you do Y
A. I am manager of the Pound Tire Store in Pound.
Q. Do you know the truck that is in question that Mr.
Bolling bought from the Chevrolet Company, .the one in
question1
A. Yes, I do.
lVIr. Roberts: Excuse me. Do we understand this is subject to the same objection and the Court sustained the objection and I need not state an objection.
J\Ir. Sutherland: Yes, at least I so understand.
Mr. Roberts: I guess Your Honor does. Thank you, sir.
The Court: That is correct.

Q. What are your duties
that concern Y

th~re

with reference to work in
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A. vV ell, we sell tires and gas and oil and do different
kiuds of service work at this establishment.
Q. You say you know this truck in question. I will ask if
you have had occasion to do anything or notice how it was
perfor1ning or just state what you know about it.
A. All right, sir.
ell, when Gary Bolling first purehased this truck it would use approximately two quarts
of oil a day, and then we pulled the first tires off of it, I
believe 5,000 to 6,000 nriles. I don't remember the exact
1niles. I believe it was 5,000 miles, the right front, and wasn't
but I a short time until we pulled the lef.t front and had it
capped also. He wore it as long as that would wear and then
we put two new ti·res on the front of the truck at
page 90 ~ that time. Other than tllatQ. A new truck performing, does it require that
much tire service or anything like that much oil?
A. No, sir, that is very unusual for that new a truck to
use that much oil. 'Ve have a truck down there that don't
use any oil, when we first purchase them like that, and tandem
trucks like this one that has hauled with the other axle in
front, other type. front and run 25,000 to 30,000 miles without
any\ trouble with the tires on the front.

'V

i

Mr. Sutherland: That's all.
1\fr. Roberts: No questions.
'Vitness stood aside.
i

EDISON HUBBARD,

aft¢r being duly sworn, testified as follows:.

DIRECT EXAMINATION.
By 1fr. Sutherland:

Q. State your name 1
Edison Hubbard.
How old are you f
Thirty-six.
What do you do?
I drive a truck.
Who for?
I am driving for Viking Coal Company right now.
Q. Do you know this truck in question that 'vas purchased

A.
Q.
A.
Q.
A.
Q.
A.
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by ·the Bollings down there from Beaty Chevrolet last May
was a year?
A. Yes, sir, I know it.
Q. What do you lmow about it?
1\fr. Roberts: Excuse me. Do we understand
this witness is being examined under the same
agreement, the Court is excluding the evidence and
it is being put in for the record only?
Mr. Sutherland: Yes.
Mr. Roberts: And the Judge understands that also. Thank
you.
The Court: That is correct.
page 91

~

Q. How long have you known it 7
A. I have known it ever since they bought it.
Q. Did you ever use it anyY
A. Not until last October.
Q. Last October?
A. Octoher a year ago.
Q. I will ask you if you have noticed any difference from
other Chevrolet trucks of like capacity. If so, state what it
is.
A. Well, one thing, it don't steer right around a curve with
a load on it and wearing the front tires out, the cross members
are breaking and one of the front wheels broke down. It just
don't give the service other trucks give.
Q. Have you driven other trucks of like capacity over
similar roads Y
A. Yes, sir.
Q. How does its performance compare with other trucks,
say International?
A. Well, I have never drove an International.
Q. Well, any other.
A. A Ch€vrolet if they have got a front axle on it, you
don't have to worry about wearing the front t.iTes out or
when you hit a hole in the road it trying to shimmy and breaking down.
Q. What else would you say is wrong Y Besides
page 92 ~ the shimmying around Y
A. It just don't perform like one with a straig·ht
axle in it.
Q. Could you haul as muc·h coal on that truck in a dav as
the ordinary practically new Chevrolet truck?
..
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A. Well, if it would hold up, you might, if they both held
up.
Mr. Roberts: No questions.

Witness stood aside.
Mr. Sutherland: That is all, Your Honor, we are going to
offer. I have another witness or two but it would be cumulativ~. Does Your Honor want this evidence written up before fOU pass on the case~
Tlie Court: Do you have any more evidence, 1VIr. RobertsY
Mr. Roberts: No, Your Honor, we are through. I frankly
see no reason, in view of Your Honor's ruling·, to have the
evidence written up.

•
~

•

•

•

•

The Court: It appears to me on the face of it,
the defendant would be estopped at this time to
raise these defenses. He kept the truck all during this time
and there is no evidence he gave any notice to G. M.A. C. of
any bomplaints he had about the truck. He kept the truck
and trsed it and asked for two extensions of time. That isn't
fai·r to G. M. A. C. because if the truck is being used it is
deteriorating, and here a man is asking for an e.xtension of
time w1thout telling these people he has any complaints. He
knew that the contract had been assigned to G. M. A. C. But I
will review
it some and write you about it sometime at the end
I
of n~xt week.
MJ!'. Roberts: Thank you, Your Honor. Are you interested
in a.rly reference to these .cases or did you get them?
The Court: I believe I have them. Do you have the manufacturer's warrantyY
Mr. Roberts: It was never introduced. I handed it to Mr.
Sutherland if he wants Your Honor to consider it. If Your
Honor wants to consider it on his own motion, I have ·another
one here.
The Court: I an1 not familiar with it.
Mr. Roberts: Mark it Exhibit X. (Exhibit was marked.)
Mt. Sutherland: We will object to that as irrelevant and
immate-rial and it has no bearing upon this defense.
The Court: I will advise you about it.
page 99

I

I

,
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(The above is all the evidence and proceedings had in the
foregoing case on December 15, 1961.)

•

•

•

•

•

A Copy-Teste:
H. G. TURNER, Clerk.
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