IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 5707

VIRGINIA:
.In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on
Wednesday the 12th day of June, 1963.
JASPER GORDON IRVAN,

Plaintiff in Error,

against
JAMISON OIL COMPANY, INCORPORATED,
Defendant in Error.

From the Circuit Court of Botetourt County
EarlL. Abbott, Judge

Upon the petition of Jasper Gordon Irvan a writ of error
is awarded him to a judgment rendered by the Circuit Court
of Botetourt County on the 20th day of December, 1962, in a
certain motion for judgment then therein depending, wherein the said petitioner was plaintiff and Jamison Oil Company, Incorporated, was defendant; ripon the petitioner~ or
some one for him, entering into bond with sufficient security
before· the clerk of the said circuit court in the penalty of three
hundred dollars, with condition as the law directs.
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RECORD

•
page 28

~

•

•

•

•

INSTRUCTION 1.

T'he Court instructs the jury that if you believe Irvan
stopped before entering the highway, saw the Jamison truck
approaching from the south at a distance which would warrant a prudent man in the exercise of reasonable care to conclude that it was safe to proceed on Route 220, then the plaintiff, Irvan, had a right to proceed.
Given 12-19-62.

E. L.A.
page 29

~

INS.TRUCTION 4.

The Court instructs the jury that it was the duty of the defendant's driver to observe a proper lookout, keep his truck
under proper control and exercise reasonable care to avoid
running into the plaintiff, Jasper Gordon Irvan, and that
these 'vere continuing duties to be exercised when they wo'uld
be effective; and if l1e failed in his duty in any particular
as above set forth, the defendant's driver 'vas guilty of negligence ; and if the jury further believe from a preponderance
of the evidence that the neglig·ence of the defendant's drive:t:,
if any, was the sole proximate cause of the accident and injury
to the plaintiff, Jasper Gordon Irvan, the jury should find for
the said Jasper Gordon Irvan, and :fix his damages as outlined
in Instruction 6, unless you further believe from a. preponderance of the evidence the said Irvan was guilty of contributory
negligence.
Given 12-19-62.

E. L.A.
page 30

~

INSTRUCTION 6.

The Court instructs the jury that if fr01n the evidence and
the other instructions of the Court you find your verdict for
the plaintiff, then in assessing the damages to which he is entitled you may take into consideration any of the following
which you believe from the evidence to have resulted from the
collision:
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(1) Any bodily injuries sustained and the extent and duration thereof;
(2) Any effect of any such injuries upon his health according to its degree and probable duration;
(3) Any physical pain and mental anguish suffered by him
in the past, and any which will be suffered by hin1 in the
future¥
(4) Any disfigurement or deformity resulting to 'him and
any humiliation or embarrassment associated therewith;
( 5) Any doctors, hospital, nursing and medical expenses incurred in the past ;
(6) Any loss of earnings in the past by reason of being unable to work at his calling;
(7) Any loss of earnings or earning capacity he may reasonably be excepted to sustain in the future by reason of any
injury sustained;
And from these as proven by the evidence your verdict
should be for such sum as will fully and fairly compensate
the plaintiff for the damages sustained by him as a result of
the collision.

Given 12-19-62.

E. L.A.
page 31

~

INSTRUCTION 7.

The Court instructs the jury that where the defendant
relies upon contributory negligence of the plaintiff as a defense, the burden is upon the defendant to prove by a preponderance of the evidence that the plaintiff was guilty of
such negligence and that any such negligence was an efficient
contributing cause of the collision, and unless the defendant
thus proves the existence of such negligence or unless any
such negligence appears from the plaintiff's own evidence or
can fairly be inferred from all the circumstances of the case,
then you cannot find the plaintiff guilty of contributory negligence.
And if the jury are uncertain as to whether the plaintiff is
guilty of contributory negligence, or if you believe that it is
just as probable that the plaintiff was not guilty of any such .
negligence as it is that he was, then you cannot find the plaintiff guilty of contributory negligence.
Given 12-19-62.

E. L.A.
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page 32

~

INSTRU·CTION 8.

The Court instructs the jury that facts may be proven by
circumstantial evidence as well as by direct evidence.
Given 12-20-62.

E. L.A.
page 33

t

INSTRUCTION A.

The Court instructs the jury that the burden is on the
plaintiff to prove his case by a preponderance of the evidence
in all respects.
Given 12-19-62.

E. L.A.
page 34

t

INSTRUCTION B.

The Court instructs the jury that if you believe from the
evidence that both the plaintiff and defendant's driver were
guilty of negligence which proxin1ately contributed to the collision of the vehicles, then neither the plaintiff nor the defendant is entitled to recover in this action even though you
may believe that one of the drivers of the vehicles was more
negligent than the other.
Given 12-19-62.

E. L.A.
page 35}

INSTRUCTION C.

The Court instructs the jury that it was i'he duty of Jasper
Gordon Irvan before entering upon U.S. Highway Route 220
from the private driveway to stop immediately before entering the highway, and upon entering said highway to yield th~
right-of-way to lall vehicles approaching on said highw~y,
and the jury are further instructed that said Irvan cannot
excuse his violation, if any, of said duties by relying upon a
presumption that a vehicle operated upon the highway was
being driven at a careful and prudent speed, as the law requires that a stopped vehicle, before entering a main artery
of road, shall look and not enter the public highway without
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seeing that such movement can reasonably be made with
safety.
Given 12-19-62.

E. L.A.
page 36}

INSTRUCTION D. .

The Court instructs the jury that no verdict can be based
upon sympathy, speculation, surmise or conjecture. Your
verdict must rest entirely upon the evidence in the case and
the Court's instructions.
You are further instructed that no presumption arises upon
a mere showing that the collision occurred. On the contrary,
the burden is upon the plaintiff to .prove by a preponderanc.e
of the evidence that Walter E. Wolfe was guilty of negligence
and that such negligence was the sole proximate cause of the
collision. If the plaintiff fails to do this, your verdict must
be for the defendant regarding the injury claim of the plaintiff.
And likewise the burden is upon Jamison Oil Company, Inc.,
to. prove its counter-claim by a preponderance of the evidence
that the plaintiff was guilty of negligence and tl1at such negligence 'vas the sole proximate cause of the collision. If said
Jamison Oil Company, Inc., fails to do this your verdict must
be for the plaintiff regarding the property damage claim of
defendant.
However, should you find from the evidence that both drivers of the vehicles were guilty of negligence and the negligence of each of them proximately contributed to the collision,
notwithstanding one driver was more negligent than the other,
your verdict should be for neither the plaintiff nor the defendant on their respective claims.
Given 12-19-62.

E. L.A.
page 37}

INSTRUCTION E.

The Court instructs the jury that if a driver of a motor
vehicle, through no fault of his own, is required to act in a
sudden emergency, even if he acts unwisely, l1e is not guilty
of negligence, since in case of a sudden and unexpected
danger, necessitating an immediate decision as to which of
two or more ways of escape 'vill be resorted to, the law makes
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allowance for errors of judgment, even though it appears
that the resulting accident could have been avoided if the
party so placed in peril had pursued a different course.
Given 12-19-62.

E. L.A.
page 38

~

INSTRUCTION F.

The Court instructs the jury th,at the law of Virginia expressly provides that one who drives an automobile upon a
highway while it is not under proper control is guilty of negligence in so doing; and if the jury believe from the evidence
that at and immediately prior to the accident the plaintiff was
. driving in such a manner as not to have his car under proper
control, then he was guilty of negligence, and if the jury believe from the evidence that such negligence was the sole
proximate cause of the accident, or proximately contributed
thereto, your verdict should be for the defendant.
·
Given 12-19-62.

E. L.A.
page 39

~

INSTRUCTION G.

The Court instructs the jury that there is a presumption
that Walter Wolfe, the driver of the truck, exercised ordinary
care for his safety. The court further instructs the jury that
this presumption prevails in the absence of evidence to the
contrary; but this presumption may be overcome by evidence
to the contrary.
Given 12-20-62.

E. L.A.
page 40

~

INSTRUCTION 2.

The ·Court instructs the jury that regardless of the maximum speed limit at the point of collision, it was the duty of
the drive! of the Jamison truck to operate the same at a careful and prudent rate of speed under the existing conditions;
have the loaded truck under proper control and to take reason.

'
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ably prudent action to avoid, any danger which a proper lookout would disclose.
Refused 12-19-62.

E. L.A.
page 41

~

INSTRUCTION 3.

The Court instructs the jury that the driver of a motor
vehicle shall keep the same under proper control and if the
jury believe from a preponderance of the evidence that the
driver of the defendant's truck failed to have the truck under
proper control and that such failure was the proximate cause
of the collision. then you should find for the plaintiff, Jasper
Gordon Irvan unless you further believe that the said Jasper
Gordon Irvan was guilty of contributory negligence.
Refused 12-19-62.

E. L. A.
page 42

~

INSTRUCTION 5.

The Court instructs the jury that the driver of any vehicle overtaking another vehicle proceeding in the same di.;.
rection shall pass at least two feet to the. left thereof and shall
not again drive to the right side of the highway until safely
clear of such overtaken vehicle. The jury is further instructed
that if you believe from a preponderance of the evidence the
defendant's driver failed in this respect such failure is negligence on his part ; and if the jury believe from a preponderance of the evidence that the defendant's driver's negligence,
if any, was the proximate cause of the plaintiff's injuries, the
jury should find for the plaintiff and fix his damages as outlined in instruction 6.
Refused 12-19-62.

E. L.A.

•
page 45

~

•

•

•

•

In the Circuit Court for the County of Botetourt.
on Thursday, the 20th day of December in the year
Nineteen Hundred Sixty-two.
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Present: . The Honorable ·Earl L .. Abbott, Judge of said
~d

0

•

•

•

•

•

This day came again the parties, in proper person, as well
as by their attorneys, and the jury adjourned over on yesterday appeared in Court pursuant to their adjournment, and
having heard the argument of counsel, and received the instructions of the Court were sent to their room to consider of
their verdict, and after some time returned into Court the
following verdict, to-wit:
''Under B. Negligence of Both Parties We find the plaintiff
-and defendant negligent. Forman A. R. Bolton Jr.''
whereupon the plaintiff, by counsel, moved the Court to set
aside the verdict as being contrary to the law and evidence
and because the court erred in failing to give certain instructions offered by the plaintiff, and giving certain instructions
on behalf of the defendant, which motion the Court overrules;
and to which ruling of the Court, counsel of the plaintiff ex· · -·
cepts.

page

•

•

•

•
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•

•

•

•

•

53~

NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR.
To the Clerk of the Circuit Court of Botetourt County:
· Counsel for Jasper Gordon Irvan, the_ plaintiff in the abovestyled case in the Circuit Court of Botetourt County, Virginia, hereby gives notice of appeal from the order entered
in this case on December 20, 1962, and sets forth the .following assignments of error:
(1) The -Court erred in refusing instructions offered by the
plaintiff, Jasper Gordon Irvan, this assignment being to each
such refused instruction.
-(2) The Court erred in granting itistructions offered by
the·defendant, Jamison Oil Compai(y; Incorporated, over the
objection of the plaintiff, this assignment. being' to each of
such instructions.
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(3) The verdict was contrary to the law and the evidence
and without evidence to support it and plainly wrong, and the
Court erred in n9t setting it aside and granting a new trial.
STUART B. CARTER
Fincastle, Virginia
Counsel for Jasper Gordon Irvan.
page 54}

•

•

•

•

•

Filed in the Clerk's Office the 13th day of February, 1963.
Teste:
GEORGE E. HOLT, JR., Clerk

page 233

•

•

•

•

•

•

•

•

•

•

~

DEFENDANT'S ASSIGNMENTS OF ERROR.
To the Clerk of the Circuit Court of Botetourt County:
Counsel for Jamison Oil Company, Incorporated, the defendant in the above styled case in the Circuit Court of
Botetourt County, Virginia, set forth its following assignments of error:
·
1. The Court erred in denying the defendant's motion to
strike the plaintiff's evidence after all the evidence had been
introduced on behalf of the parties to the action, and thereafter failed to enter a summary judgment in favor of the defendant on its counter-claim inasmuch as no negligence was
sho'\\rn on the part of defendant's driver proximately causing
the collision and the amount of defendant's claim for damages was not disputed.
2. The Court erred in granting instructions offered by the
plaintiff over the objections of defendant, this assignment
being to each of such instructions objected to by defendant.
3. The Court erred in refusing instructions offered by the
defendant over defendant's objections, this assignment being
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to each of such instructions offered by defendant and so refused.
HUNTER, FOX AND FOX, p. d.
By C. E. HUNTER
611 Shenandoah Building
Roanoke, Virginia.
page 234}

•

•

•

•

•

Filed in the Cle~k 's Office the 23rd day of February, 1963.
Teste:
GEORGE E. HOLT, JR., Clerk.

•

•

•

•

•

Fincastle, Virginia
December 19 & 20, 1962.
Appearances: Messrs. Stuart B. Carter, James M. Rowe,
Jr. and Robert J. Rogers, of Counsel for the Plaintiff; and
Messrs. ·Charles D. Fox, III, C. Evant Hunter and Roscoe
B. Stephenson, Jr., of Counsel for the Defendant.
Stenographic report of all the testimony, together with the
motions, objections and exceptions on the part of the respective parties, the action of the Court in respect thereto, the
objections and exceptions to instructions, and other incidents
of the trial of the case of JASPER GORDON IRVAN against
JAMISON OIL COMPANY, IN·C., tried at Fincastle, Virginia, on December 19 and 20, 1962, before Honorable Earl
L. Abbott, and jury, in The Circuit Court of Botetourt County,
Virginia.

•

•

•

•

•

•

•

•

•

•

page 4}
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Trooper J. E. Atkinson.
EVIDENCE ADDUCED IN BEHALF OF THE
PLAINTIFF.
TROOPER J. E. ATKINSON,
called as a witness in behalf of the plaintiff, being duly sworn,
testified as follows :
DIRECT EXAMINATION.
By Mr. Rowe:
Q. Will you state your name and occupation, please?
A. J. E. Atkinson, State Police.
Q. How long have you been a trooper?
A. A little over eleven years.
Q. Eleven years. How long in this area-in Botetourt
County?
A. Eleven years.
Q. Eleven. \Vhen were you called to the scene of the accident that is in contention here on July 9, 1962?
A. It was approximately 11 :30 A. M. when I learned of the
. _.accident.
Q. You learned of the accident at 11 :30 T
A. Yes, sir.
Q. What time did you arrive?
page 5 ~ A. Approximately five minutes later.
Q. I didn't hear that.
A. Approximately five minutes later.
Q. 11:357
A. Yes, sir.
Q. Trooper Atkinson, .what did you observe on arriving
at the accident scene f
A. That it was a collision accident involving a tractortrailer and a Plymouth automobile; also that Mr. Irvan was
at the scene and was sitting up on the bank. Someone had
wrapped a bandage around his head. The driver of the other
vehicle appeared to be dead at that time.
Q. What physical facts did you find in the road?
A. I found some gouge marks made in the surface of the
roadway and there was some black marks in the road.
Q. Where was this gouge mark found, sir?
A. In the north-bound traffic lane of Route 220.
Q. In the north-bound lane?
A. Yes, sir.
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Trooper J. E. Atkimson.
Q. Was that Mr. Irvan 's · proper lane for a car traveling
north; would that have been the proper lane!
A. Yes.
Q. How far away from Mr. Irvan's driveway was this
gouge mark; did you take any measurements Y
A. At that time, I did not. I didn't know at that
page 6 ~ time that ·he came out of the driveway.
Q. I see. When did you measure it!
A. Two days later, after contacting Mr. Irvan. I stepped
off the distance and the day before yesterday I measured the
distance with you.
Q. What was that distance found to be!
A. Seventy-five feet from the gouge mark to the-to approximately the center of his driveway.
Q. All right, sir.
By Mr. Hunter: (interposing)
Q. I didn't catch your answer.
A. It was approximately seventy-five feet from the gouge
marks tnade in the surface to the center of the Irvan driveway. The driveway is in a fan-shape (indicating).
By the ·Court :
Q. North or south of the entrance to the driveway!
A. North, sir.
Mr. Carter: Judge, we have a diagram, I think we ought
to put on now so the trooper can refer to it. Show it to Mr.
Hunter first.
(Diagram handed to counsel for the defendant for inspection.)
Mr. Stephenson: May we take up a matter with the Court,
please!
The Court : All right. Gentlemen, go to your
page 7 ~ jury room.
(Jury retired from the courtroom at 10:45 o'clock, A. M.)
Mr. Rowe: Trooper Atkinson, I show you this chartThe Court: Let's see what they want to take up at the
present time.
·
Mr. Hunter: Your Honor, we object to that chart there
because it doesn't have factual data on it. It has conclusions
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Trooper ·J.. E. Atkillz-son.
and was made sometime after the trooper's memory gets to
being dim. Now, I will point out to you here-here is the
chart that was presented to the witness and the point of im""'
pact (indicating).
Nobody saw it other than Mr. Irvan and this witness certainly didn't see it, and on the other side here, "Point truck
could have or should have seen Irvan car."
Mr. Carter: We think it will all come out later.
The Court : I think I ·had better sustain the motion. I
don't think-who made the map?
Mr. Rowe: I made it with the trooper's supervision.
The Court: I believe I had better sustain the objection to
it.
page 8 ~ Mr. Carter:· Well, we would like, if you want to,
he can show it by the trooper's own map that he
made at the time-his own diagram.
The Court: Yes; let's use the trooper's sketch. I sustain
the objection to this (indicating).
Mr. Carter: I think you're right.
The Court: Do you want to except to it because, if you do,
I want to mark something on it.
Mr. Carter: Yes, sir; I want to except.
The Court: All right. Then I will keep it up l1ere away
from the jury.
Mr. Rowe : All right.
The Court: The plaintiff has offered in evidence a plat or
a map which 1\{r. Rowe, of counsel, stated that he himself had
prepared with the assistance of the state trooper, Mr. Atkinson. The objection of the defendant is sustained. If you want
to make any exceptions, go right ahead.
And I have marked this, "Filed for identification only,
Plaintiff #1. '' Any exceptions f
Mr. Carter: Except to the refusal of the Court to allow
the map to be introduced on the grounds that it is properly
introduced as a map, that the map was made from the trooper's records and with the assistance of the trooper, and the
plaintiff would like to save the point on the failure
page 9 ~ of the Court not .allowing the plaintiff to introduce
the map.
The Court: All right. Now, gentlemen, I have a note
here that Mr. Wade has handed me. Edgar Hamilton's wife,
who-a Mr. Hamilton is on the jury-just called and said
ahat Edgar's father has just been taken to the Jefferson Hospital in Roanoke and has inquired as to whether there is any
way to relieve him from jury duty.
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Trooper J. E. Atkinson.
Mr. Carter: Of course, Mr. Hamilton doesn't know it but
he should be told. She didn't say how serious the illness
wast
The Court: No, she didn't.
Mr. Carter: Do you suppose the Clerk could find out how
serious it is?
The Court : Well, I imagine that if they take anybody to
the hospital that it is just more than a minor matter.
·Clerk of the Court: Judge, we have two jurors here in
the courtroom who have been present all the time. I don't
know that it would make any difference to you or not.
The Court : They are still here T
Clerk of the Court: Yes; they are still here.
The Court: Let the two ·jurors stand up, just so
page 10 ~ we can see who they are.
(Two gentlemen stood up.)
The Court: I don't like to do it unless you all agree to relieve Mr. Hamilton and I can't just substitute one for the
other. You gentlemen may sit down.
Mr. Hunter: May we confer, Your Honor?
Mr. Carter, will you please come over here.?
The Court: It might be that Mr. Hamilton's father is not
seriously ill.
Mr. Hunter: Your Honor, this is the very thing that happened a few days ago.
The Court: Yes; I saw it in the newspaper.
Mr. Hunter: And it will be agreeable, as I understand it,
for counsel for both sides that we should excuse this juror and
try it with those already in the box.
The Court: All right, I believe I will call Mr. Hamilton up
by himself and just tell him.
Mr. Hunter: Very well.
The Court: Ask ~fr. Hamilton to step out here, please.
Is there anything else before we call the jury out?
·Mr. Carter: No.
Mr. Hunter: No.
page 11 ~

(Mr. Hamilton was then called into the courtroom and informed by the Judge of his father's
illness. Thereupon, he was excused.)
The -Court : All right; bring the jury out.
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Trooper J. E. Atkinson.
(The jury returned to the courtroom at 10 :52 o'clock, A. M.,
and the trial continued as follows:)
The Court: Gentlemen, I have just excused Mr. Edgar
Hamilton from the jury because of illness in his family and,
by stipulation of all the attorneys in the case, it is agreed
that the trial of this case will proceed with you six gentlemen
of the jury.
All right, Mr. Rowe, you may proceed with your witness.
By Mr. Rowe: (continues examination)
Q. Trooper Atkinson, do you have a diagram with your
report that you drew of your investigation?
A. Yes, sir; I have the diagram that I made at the scene.
Q. Would you please tell-would you please put that on the
board or tell, first of all, what you observed-the distances
and what you found?
A. Well, I found the gouge marks in the north-bound traffic
lane in the surface of the road (indicating). At this point,
there was a black mark going north from the gouge marks,
seventy-one feet long, to the edge of the hard surpage 12 ~ face. The black marks went off the east side of
Route 220; fifty feet beyond this point was the
Irvan vehicle, and ninety-four feet beyond this point (indicating), the tractor and the trailer was laying beside the
tractor. Would you like me to put it on the board now?
Q. Yes; if you will.
(Witness left the stand and drew map on blackboard.)

Q. Mr. Atkinson, you testified as to the gouge marks. Would
you show where they were in the road, sir?
A. They were right in the area where the skid marks start
(indicating).
}.{r. Carter: Trooper, take this stick and point out what
you want.
By the Court:
Q. Just explain what you have on there now. You have
already testified to it.
A. All right, sir. This is Route 220 (indicating); this is
north (indicating) and this driveway (indicating) goes up to
Mr. Irvan's residence. The first marks I found were north
of his driveway. There were gouge ·marks in the surface at
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Trooper J. E. Atkinson.
this locatio~ (indicating), also a continuous black mark which
was seventy-one feet from this point to the edge of the hard
surface (indicating). Then the tracks in the bank where the
vehicles-it would be both vehicles--traveled fifty
page 13 ~ feet from this point to the Irvan car (indicating),
which was twenty-six feet off the roadway at this
point, and then ninety-four feet beyond.that point the tractor
and the trailer-the trailer laying beside the tractor was laying on its left side (indicating) and it was an eight-foot space
between the tractor and the trailer at that point (indicating).
There were some other small black marks in the road which
I did not measure them. I don't know 'vhat made them (indicating).
By Mr. Rowe: (continues examination)
. Q. Trooper Atkinson, how far below the inte.rsection did
that mark begin, or those marks begin?
A ..Well, from measuring yesterday, from the center to this
point (indicating), was approximately seventy-five feet.
Q~ Seventy-five feet of the center of the intersection to
"rhere the marks began; is that correct f
A. Yes, sir.
Q. V\7hat type of terrain is on the east side of the highway
there where you start your fifty-foot line Y
A. There is a bank. There. is a ditch line and a bank of
approximately, six to eight feet high.
Q. A~d what was located on top of the bank Y
A. A fence.
Q. .A fence?
A. On top of the bank.
p~ge 14 ~
Q. Is it a barbed wire fence?
A. Yes, sir; I believe that is correct-barbed
wire.
Q. No obstructions other than the fence and fence posts?
A. No; there was a fence on top ; then on the other side,
you start down the incline.
Q. Trooper Atkinson, what is the visibility south of the
driveway?
A. Well, I checked it out south of the driveway to the service station that Mr. Irvan referred to when talking to me, and
it was half a mile.
·
· Q. Did you .have occasion to check the visibility on the road
from the point where these marks began, back south (indi.
·
·
cating) Y
A. Yes, sir; the day before yesterday with you.
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T.rooper J. E. Atkinson.
. Q. ·.What was· that f
·
;···
A. You stood a.t this point (indicating) where the markings
in the highway began and I walked south to a point that I
co.uld still ·see you standing there. Then we measured the
space between us which was four hundred and twenty feet.
Q. Four hundred and twenty feet?
,.·A. Yes, sir.
Q. Would you write that down. there, please?
A. (Witness did as requested.)
Q. Did your investigation show where the impage 15 ~ pact occurred?
.
A. This·was the first indication of an in1pact (incHeating).
Q. Where were you pointing out the place-that is, where
the marksA. The place where the gouge marks were in the roadway
and the black mark began.
·
Q. And you have something coming from the center line of
the hig-hwav down to the line. What is that?
A. This ·black mark (indicating-) was five feet from the
center of the roadway.
Q. Five feeth from the center of ·-the roadway?
A. Yes, sir.
1\{r. Rowe: All right. Take the stand again, please.
(Witness returned to witness stand.)
Mr. Carter: Have we agreed on the photographsf
1\fr. Hunter: Oh, yes; yes.
1\fr. Rowe : You might let the record show that both sides
have agreed on the photographs.
The Court: Well, just so long as no objection comes· along.
Suppose, Mr. Rowe, you hand them to Mr. Bieler and let him
mark them, and then, when you examine the witness, you can
refer to them by number. Start with number one, Mr. Bieler.
page 16
.to

#8,

~

(Photographs referred to above were received
in evidence and marked, Plaintiff's Exhibits # 1
inclusive.)
·

Mr. Hunter: Just a minute, please. You have several
photographs that I want to check mine to see whi~h ones
you're introducing.
Mr. Rowe : All right, sir.
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Trooper J. E . .Atkinson.
(Mr. Hunter then compared the exhibits with the photographs in his possession.)
Mr. Rowe: I have two additional photographs that I would
like to introduce.
(Two photographs referred to above were received in evidence and marked, Plaintiff's Exhibits #9 and #10.)
By Mr. Rowe:
Q. Trooper Atkinson, I am going to show you Plaintiff's
Exhibits #1 through #10, which are photographs, and would
like for you to identify them for us, please.
(Photograph handed to the witness.)
The Court: Just for the record, show and designate which
one you hand him..
Mr. Rowe: I am showing you a photograph looking north.
The Court: No; just the number.
Mr. Rowe: Oh, that's Number one.
The Court: Now, he can explain it.
page 17 } By Mr. Rowe: (continues examination)
Q. And you explain that, please.
A. Well, it appears that this would be taken fr.om out in
the direction of the service station which would be south
of Mr. Irvan's residence looking north.
Q. I show you Exhibit #2 (handed to the witness).
A. And that would be approximately the same thing.
By the Court: (interposing)
Q. Speak a little louder please.
A. This would be south of the accident scene, looking north
- I believe that is.
By Mr. Rowe:
Q. And I hand you Exhibit #3.
A. This probably would be the same thing, however, I don't
know about that. There is nothing there but the road thereno buildings or anything.
Q. Can you identify from these previous two picturescan you identify this photograph (indicating) from them!
A. No, sir; the scenes in these two are far away from this
one.
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Q. All right, sir; I show you Exhibit #4.
A. Well, this would be at his driveway looking south.
Q. Looking south t
A. Yes.
Q. And I show you Exhibit #5.
page 18 ~ A. And this would be-let's seeQ. I may' have gotten them out of chronological
order, Trooper, but would you look at Exhibit #67
Mr. Hunter: What about #5 nowY
The Court: You didn't ask him about #5.
The Witness: This appears to be looking north, probably
taken from about his deiveway or somewhere. The barn is
down where the vehicles stopped (indicating) and this appears to be the bank they went up (indicating). That is

#5.

By Mr. Rowe:
Q. I show you Exhibit #6 now.
A. This is looking north and it shows the gouge marks in
the surface of the road and the black mark leading over the
east side of the road.
Q. I show you Exhibit #7.
A. This appears to be the Plymouth automobile involved
in the accident.
Q. Rear view or front Y
A. Rear view of the vehicle.
Q. And Exhibit #8 7
A. This is a front view of the vehicle.
Q. Exhibit #9 now.
A. This is looking south from the crest of the hill.
Q. And Exhibit #10?
page 19

~

Mr. Hunter: {interposing) Just a moment. I
didn't get that-"looking south from what"Y

A. From about Mr. Irvan 's driveway. It appears it was
taken inside a car. You can see the door latches and windows.
By Mr. Rowe: (continues examination)
Q. And Exhibit #lOY
A. This is the tractor.
Q. This is the tractor (indicating) f
A. Yes.
·
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The Court: He never did identify one of those-Number

#3 I believe. Can you look at it now and see what it is, Mr.
Atkinson!
(Exhibit #3 handed to the witness.)

By Mr. Rowe : .
Q. Let's see. You identified #land #2, and Exhibit #3
now.
A. It appears this would be in the bottom of the hill south
of the Irvan driveway looking north, but there are no buildings
or anything to judge it by.
Q. All right.
· ·Mr. Carter: .Judge~ I:wonderif it·woilld be permissible for
the trooper to make a note on the back of what he testified toI guess it would.
The Court: All right.
:: (The exhibits referred· to wer.e then handed to the jury
for inspectioiL )· ·
page 20 ~ The Court: Go ~head with your examination of
; ·· · · - -'t1ie witness now, Mr. Rowe.
.
·
By :Mr. Rowe:
Q. Trooper Atkinson, your investigation revealed only the
one skid mark that you have drawn ori the board, is that cor:..
rectY
· ·
A. There were other skid marks in the road. This 'is· the
only mark-that I measured (indicating) and this was the only
continuous mark.
'·
Q. These other skid marks you referred to, were they the
other ones that· you have placed on the· board Y
··
.A. Yes, sir.
·
·
Q. And t~ey were north of the large s~id mark Y
A. rYes, Slr.
....
..
. .
- .
. .·Q~· And} in your investigation, did .you discover any witnesses to this accident?
A. No, sir.
Q. You have in your possession, Trooper, time and distance
charts regarding speedY .
' ·
·
I'

..

.

•:

'

The Court: What is the question 7
Mr. Rowe : I asked if he had time and distance charts re-
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garding speeds in his possession, as most troopers . carry
them.
The Witness: Yes, sir.
page 21

~

By Mr. Rowe: ·
, ··
Q. I wonder if you would refer to that, sir..

The Court: Do you have it with reference to trucks!
The Witness: Yes, sir; it includes trucks but not loaded
trucks.

Q. Not what?
A. This would just be· an empty truck. I don't know how it
would apply to a loaded truck.
Q. Well, he's asking about speeds, not stopping distances.
A. All right, sir.
By Mr. Rowe:
Q. Trooper, on that chart, does it give you the reaction time
distances?
· A. Yes, sir.
Q. What is the reaction time for a vehicle going forty-five
miles per hour Y
The Court: Is this a car or an automobile or a truckY

By Mr. Rowe:
Q. A truck.
.
A. I said yesterday, it appeared that this car has been
stuck to something (indicating) ·'and there is a little section
that is blotted 'out, and that is included in that section. · ·
~ ·
Q. 0. K·. What i's the speed limit at. that acci·
page 22 ~ dent scene for trucks?
A. Forty-five miles an hour.
Q. How much of your· chart is blurred out!
A. Just forcy-five and through fifty-five on trucks.
Q. On trucks?
.
A. Yes·. Well, that would be o!r anything.
Q. Wbat is the first one you have on your chartY
,
A. The· reaction time, forty miles an hour,· -is f9rty-four
feet.
:... ·. r. . · : · Q. Fortj-four feet? . ·· ··... ~
.. .
A. And on sixty miles an hour it ~s ~ixty-six fe~t. ·~· · .· _
"Q. FortY' miles·was fbrty:.:four feet?
~ .·~·\
~
-·,; ·x.. Yes, 'siT.: · -:3 .I.-:·-- ·. · · : ·. I :
... ... :-; ::>~. ~ , ~=~ :. -.: · . .•.
I

.

··.:

••

.

•.
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· Q. _And sixty miles an hour was sixty feet t
A. Sixty-six feet.
Q. Sixty-six feet.

The Court: Let's get along, gentlemen. You're wasting
too much time here.
Mr. Rowe: All right; we are through.
The Court: All right; you can cross .examine.
CROSS EXAMINATION.
By Mr. Hunter:
Q. Now, you stated a moment ago that you measured from
the center of the driveway to where the marks started (indicating).
page 23 } A. Yes, sir.
Q. Were the marks there yesterday or the day
before, whenever you were out there-the same marks 7
A. Yes, sir; they're still there.
Q. Still there?
A. They were gouge marks that were made in the surface
of the roadway; the skid marks were not present.
Q. Now, did you observe any marks south of the gouge
marks!
A. No, sir. Any black marks 7
Q. Yes.
A. Oh, yes, sir.
Q. Oh, yes; that's what I meant. So there was indication
then that the brakes had been applied to the truck, if those
marks belonged to the truck, some distance back from the
gouge mark!
·
A. Yes, sir; if the marks belonged to the truck, the brakes
were applied.
Q. All right. I want you to point out here where those
marks began, if you can, approximately.
A. (Witness went to the blackboard.) Well, where-what
marks began, sir?
Q. Yon said there were other marks south of the gouge
marks!
A. There were other marks north of the gouge
page 24 } marks.
Q. Well, I .asked you-I understood you said
''south.''
A. Well the marks that I referred to-the two little marks
that I made, which are next to this point (indicating). The
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gouge marks and this black mark, seventy-one feet, were the
first marks that I observed indicating any point of impact.
Q. Now, of course,' you don't know where the braking of
the truck;· or if there was a braking of the truck, and you
don't know where it started Y
A.:: No, :sir.
Q. Now, when you first went there to the scene of the ac~
cident·Excuse me, gentlemen, I don't mean to turn my back to
you.
Mr. Rowe: I can hear you.
By Mr. Hunter:
.
Q. When you first went there, you didn't know that there
had been any occasion for Mr. Irvan to leave his driveway;
you didn't kno'v anything about that?
A. No, sir; I did not.
Q. And you found that out when T
A. The accident was on the 9th and .I talked to 1\{r. Irvan
on the 11th, at the hospital, and he told me at that time that h~
did come out of his driveway.
Q. Now, just what did Mr. Irvan tell you?
page 25 ~ A. He told me that he was en route to work at
Clifton Forge and that he came to the edge of the
road and stopped, looked north-correction, looked southand saw this truck approaching, and that it was at the filling
station at that time.
He advised that he pulled into the roadway and, after pull~
ing into the roadway, that his motor stopped, that his vehicle
did not stop rolling and that he made the necessary adjust~
ments and started his engine and had his car in gear ready
to move out at the time of the impact: He estimated his speed
at ten to fifteen miles an hour, and advised that his car was in
motion from the time that he pulled into the roadway until the
impact.
Q. That his car was in motion from the time he pulled into
the roadway until the impact. Now, tell me this, is it uphill
or downhill from Mr. Irvan's l1ome to the highway1
·
A. Downhill.
Q. Now, downhill all the way, isn't itT
A. Yes, sir.
Q. Now, I believe· you gave an estimate of the distance
froni the driveway to the filling station at about a half a
mile?
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A. Yes, sir.
Q. Didn't Mr. Irvan say anything about the number of seconds that he was out there in the highway?
A. No ; I don't believe he referred to the number
page 26 ~ of seconds he was in the highway.
Q. Well, he said he was going about five miles
an hour?
A. He said ten or fifteen.
Q. Ten to fifteen miles an hour; very well. Do you have any
charts that would show how many seconds it would take a car
going ten or fifteen miles an hour from the driveway, according to your figures, to where the collision occurred; ho'v long
would it take?
A. Well, at ten miles an hour,-at ten miles an hour, you
travel fourteen and sixty-seven hundredths feet per second;
at fifteen miles an hour, you travel twenty-two feet a second.
Q. Twenty-two feet a second. So he had traveled then, from
the entrance to the driveway where this accident occurred,
about seventy-one feet, I believe you said it was, from the
center of the driveway?
A. From the center of the driveway, we measured it the day
before yesterday and it was seventy-five feet.
Q. It would be how many seconds, did you say, at ten
miles an hour?
A. Fourteen and sixty-seven hundredths feet.
Q. And fifteen miles an hour-how much would it beT
.A. Twenty-two.
Q. Very well. A vehicle traveling from a half a
page 27 ~ mile distance to where you said the point of impact was-a half a mile, that is your best estimate-how fast would that vehicle have to be going?
A. I didn't figure it out, sir.
Q. Well, can't you figure it out according to your chart?
A. Well, at a hundred miles an hour, you travel a hundred
and forty-six feet a second and, if you divide that into five
thousand, two hundred and eighty, I guess you'd get it, but
I haven't checked it.
Q. All right. Half a mile-five thousand, two hundred and
eighty feet to a mile?
A. Yes, sir, and take half of that and divide this into it.
Q. How fast would it be going?
A. (Witness figured on paper before him.)
Q. Well, if you're having some trouble figuring that, then,
Your Honor, if he may take the stand afterwards, I will put
him back on for that question.

Jasper Gordon Irvan v. Jamison Oil Co., Inc.

25

Trooper J. E. Atkilnson.
A. It looks like it would take about eighteen seconds if he
was running a hundred miles an 'hour-that is, if I figured it
correct.
Q. We will let you check your figures later. We're just
trying to save time now. Now, you went out there again just
the other day. Did you check with your original
page 28 ~ report of this accident when you were out there 1
I have a photostatic copy of it.
A. This is what I made the one I have from (indicating
records).
Mr. Hunter: All right, you made it. I believe that's all.
When you have that figured correctly, I will call you back.
The Witness: All right.
The ·Court: You can stand aside then.
By Mr. Hunter:
Q. Just a minute. Oh, just one other question. Didn't Mr.
Irvan say anything to you about any difficulty in starting his
engine? .
A. Not that I recall, sir.
Q. He didn't tell you whether he had gotten it st·arted or
notY
A. Yes, sir; he said he had it started and was ready and had
his vehicle in gear. It was a push-button outfit and he 'had
pushed the right button to move out and w·as ready to go at
the time of the accident.
Q. You're dealing with reaction time now; but did he say
where he was in the north-bound lane when he got his ignition
started?
A. No, sir; he just told me that he had pulled out of his
driveway int~ the roadway and was he·aded north
page 29 ~ and his motor died and that he reac·hed, or restarted his vehicle and had it in gear and re·ady to
go again and that his car did not stop rolling, and estimated
his speed at ten or fifteen miles an hour.
Q. Did he say where his motor died; where he w·as then T
A. It was after pulling into the roadway but I don't recall,
sir.
.
Q. That's all. Thank you.
A. I would like to know exactly what it is you would like
for me to figure up.
Q. I want to know the number of seconds it would take a
motor vehicle to travel a half a mile, going at a hundred miles
an hour, and sixty miles an hour, and forty miles an hour.
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The Court: You had better make it forty-five since that
was the maximum figure for a truck.
Mr. Hunter: Very well-forty, forty-five, sixty and a hundred miles an hour.
The Court : And you can go in my office.
The witness stands aside.
Mr. Carter: Mr. Irvan, come around, please.
MR. JASPER GORDON IRVAN,
the plaintiff, called as a witness in his own behalf, being duly
sworn, testified as follows:
· page 30

~

DIRECT EXAMINATION.

By Mr. Carter:
Q. All right, now, Mr. Irvan, I want you to speak out. Just
face the Judge and talk out just as loud as you can so these
lawyers and witnesses and the jurors and all can ~ear you.
Now, Mr. Irvan, how old are you?
A. Fifty-eight years old.
Q. Fifty-eig·ht years old. Now, what is your occupation Y
A. I am a conductor and brakeman on the 0& 0 Railway.
Q. How long have you worked for the 0&0 Y
A. Thirty-seven years.
Q. Thirty-seven years. Where do you live now, Mr. Irvan?
A. Six miles north of Fincastle on Route 220.
Q. How long have ·you lived down on 220¥
A. See, it's June a year ago.
Q. Since June a year ago Y
A. Yes, sir.
Q. 1961, then Y
A. Yes, sir.
Q. Who lives there with you Y
A. My wife.
Q. Mr. Irvan, is this incident the first time you
.
page 31 ~ have ever been in Court Y
A. Yes.
·
Mr Hunter: We object, Your Honor.
By Mr. Carter:,
Q. Mr. Irvan, on the day-where were you going on the day
of the accident Y
·
·
.
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A. I was going to work.
Q. And where were you going to work?
A. Clifton Forge.
Q. And what day was it?
A. July 9th.
Q. All right. No,v, you go ahead and tell the jury just.
exactly what happened down there when you started to work
that day.
A. I came down and pulled over to my right and to stop be.:.
fore I went into the hard surface.
Q. Talk out; I can't hear you.
The Court: Speak out distinctly so all· of us can hear you.
By Mr. ·Carter:
.
Q. All right; go ahead.
:: ·· ·
A. I came down and stopped before I entered the 220 highway and looked north first and then south to see-I looked
north to see if there was any tlaffic coming toward me and
then I looked south and saw this truck coming half
page 32 ~ a mile up the road, and I thought I had plenty of
time to get around and which it should have.
And the motor stopped after I got off in the north-bound
lane and as far as knowing how fast I was going, that would
be whether I did stop-whether that would be bard to say or
to tell because I had to put the thing and push the button to
shift in neutral before I could start it. You have to start it
with a switch. The starter button is on your s"itch, and as
far as telling how fast I wns going, that would be-well, I was
too busy doing something else.
Q. In other words, you don't know for certain whether you
were stopped or moving or how fast you were moving T
A. That's exactly right; I couldn't tell.
Mr. Stephenson: If Your I-Ionor please, we have to object
to leading the witness. He is putting answers in the witness's
mouth. He hasn't even statedThe Court: Let's don't lea~ the witness.
By Mr. Oarter: (continues examination}
Q. All right. Mr. Irvan, then when you were going along
there in the north-bound lane and had your car started, what
was the next thing that you remember?
A. I started the motor and started on, and about that time,
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I was hit, and I don't remember anything else until somebody
was wrapping up my head over in the field.
Q. And where were you, Mr. Irvan, when you
page 33 ~ came toY
A. I was over in the pasture field.
Q. Now, I show you Plaintiff's Exhibit #5, and ask you
what that shows with reference to the pasture field.
A. Well, this shows the old barn there down here (indicating).
Q. Where was that barn in the pasture field that you are
referring toY
A. That barn was on the right.
Q. Here is the pasture field (indicating).
A. Yes, sir.
Q. What's on that side of the barn there; is that where the
highway-what is between the pasture field and the highway!
A. There is a fence.
Q. And what else, if anything?
A. There's a bank there.
Q. And that is where-did your car go up that bank and
through the fence and down in the pasture field accordingA. According to the marks; yes, sir.
Mr. Stephenson: I object, Your Honor.
The Court: Wait a minute.
Mr. Carter: I'm sorry.
Mr. Stephenson: He stated that he knew nothing after he
was hit.
The Court: I think that's right, Mr. Carter.
page 34

~

By Mr. Carter:
Q. All right. In other words, that picture shows
the pasture field that you went into, where the barn is?
A. That's right.
Q. Now, Mr. Irvan, I hand you Plaintiff's Exhibit #4 and
ask you what that shows.
A. Well, this shows the highway here (indicating) and this
is a little pump house (indicating).
Q. And which direction does that showY
A. This is looking south.
Q. From whereT
A. From my driveway. This is my driveway right here
(indicating).
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Q. And that is looking south from your driveway. N.ow,
which direction was the truck traveling with reference to that
picture?
A. The truck was traveling north.
Q. Can you see the service station in the picture that you
refer to or where it is located Y
A. Yes; I can see the curve here where that is the filling
station.
Q. Is that the curve in the distance down the road Y
A. Way back here (indicating).
Q. And that is taken from your drivew·ayT
A. Yes.

page 35

~

(Photograph handed to the jury for inspection.)

The Court: I don't know whether it's been testified to or
not but when were these pictures taken T
Mr. Rogers: They were taken shortly after the accident
but I can find the exact date.
The Court: Soon after Y
Mr. Rogers: Everybody agreed to it.
The Court: I know you did but it w·as never testified as to
when.
Mr. ~Carter: Right after that; about the same time.
The Court: All right.
Mr. Hunter: My objection, Your Honor, was to the st~te
ment 'he asked him if it was taken from the driveway. . The
picture shows, on its face, it wasn't taken from the driveway.
The Court: All right.
Mr. Hunter: We want to keep the record straight.
The Court: Let the witness do the talking, Mr. Carter.
Mr. Carter: I'm sorry, Judge.
Q. (Continued) Now, I show you Plaintiff's Exhibit #9
and ask you where that-what that shows, Mr. Irvan.
.
A. Well, this shows the pump house.
Q. In what direction are you lookingY
page 36 ~ A. It is looking south.
.
Q. And wher~ was it taken from, do you know-:-I
mean, can you tell by looking at the picture?
.
A. According to this picture, it is taken right down just
about at the driveway.
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Q. Does that show a part of your driveway or where it goes
out into the road Y
A. It looks to be a part of the driveway right here (indicating).
Q. Was that the same place that you came out when you
turned back north Y
A. Yes; I always come on that side of the road.
Q. Now, I hand you Plaintiff's Exhibit #2 and ask you
which direction that shows.
A. Well, this is on the south side of my house.
Q. Looking in which direction Y
·
A. Looking north.
Q. Was that the way the truck was traveling-northt
A. That's the way; that's right-traveling north, the same
direction I was.
Q. What is the matter with your nose, Mr. Irvan?
A. It's been draining for sometime.
Q. For how long7
A. Been draining ever since I had the head operation.
Q. Was the head operation caused by your inpage 37 ~ jury~
.
A. Yes; it was.
Q. Did you have any trouble with your nose running like
that before?
A. No; I haven't had any trouble before.
Q. What trouble are you having with it now?
A. Well, it just looks like I have to blow it every few
minutes; it just drains or it is just draining that way.
Q. Now, I hand you Plaintiff's Exhibit #l and ask you
what direction that shows, or what that shows.
A. Well, this is looking north. It is south of my house, looking north.
Q. Is that the direction the truck was traveling, or looking-that is, the driver of the truck?
A. Yes.
Q. N o"r, Mr. Irvan, I hand you Exhibit #7, or Plaintiff's
Exhibit '#7, and ask you what that shows, if you recognize
that?
A. Yes; looks like ,a wreck to me.
Q. I know, but do you recognize the vehicle in the wreck?
A. Yes; it looks very much like mine.
Q. You say that is your cart
·A. !would.
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Q. Were you in that automobile at the time of the wreck,
Mr. IrvanY
page 38 } A. I was, I'm sorry to say.
Q. Now, Mr. Irvan, I show you Plaintiff's Exhibit #10 and ask you what that is a picture of.
A. Well, that looks like a trailer-truck to me.
Q. Of course, the trailer-truck when you saw it was so far
back up the road that you couldn't identify it?

Mr. Hunter: I object, Your Honor.
The Court: That is what they object to now.
Mr. Garter: I withdraw it.
. The Court: It is not a question of withdrawing it but let's
not do it any more.
By Mr. Carter: (continues examination)
Q. All right, I will ask you-I don't know whether he did
or not-did you see this tractor-trailer after the accident f
A. Not nothing except a picture of it.
Q. You didn't see the truck itself after the accident 7
A. No; I never seen it.
Mr. Carter: I'm sorry, Judge, but I thought he had; I
thought he had, but he hadn't.

•

•

•

•

•

•

•

•

•

•

page 50}

CROSS EXAMINATION.
By Mr. Hunter:

•

•

•

•

•

•

•

•

•

•

page 52}

Q. Now, it was downhill from your house to the highway
220, isn't it 7
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A. Yes, sir.
Q. And, on the day of this accident, you came down that
driveway all the way downhill f
A. That's right.
Q. Now, you looked ·at some of thes.e pictures a moment
ago and I show you Number 9.. I believe you said the house
there on the right of the photo is a pump house f
A. Yes, sir; pump-there's a well in there.
Q. A well in there 1
A. Yes.
Q. And there was a bank there, isn't it Y
A. Yes, sir.
page 53 ~ Q. And you said that this picture looked like it
was taken through a car window (indicating).
A. No; I don't know whether it is taken through a car
window or not. I couldn't say how it was taken.
Q. I believe you said it looked like it was taken from a
car.
A. No; this is my driveway right here (indicating).
Q. Very well, all right. And that is where you stoppedright down here (indicating) before you entered this hard
surface, so you could see in both directions f
A. Well, I certainly wouldn't pull out in front of something
and get run over trying to get killed.
. Q. We're not going to argue it now, Mr. Irvan, and we will
get along fine if you will just answer the questions as I ask
them, ·and be responsive.
I will show this to the jury so thatYr. Rogers: Well, here are the originals if you want to
use it. You have a copy there, :h{r. Hunter.
Mr. Hunter: I have my copy; thank you, and I show this
picture to the jury.

Q. (Continued) Now, somebody made reference to that
picture being taken through a car window •and I have forgotten which one or who did, and while the jury is looking at
thatNow, when you came near the highway 220, you had on your
right a. fairly 'high bank, didn't you f
page 54 ~ A. No; I was down by the bank where I could
see out.
Q. I didn't ask you that now. I asked you, when you came
down there toward the highway, you had on your right a fairly
high bank, didn't you f
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A. It is a bank there; yes.
Q. And, in addition to the bank, there was a buildingA. That's right.
Q. -known as the pump house. Now, you said you could
see down the highway, just before you entered into the highway, a distance of a half a mile approximately to the filling
station down there Y
A. That's right.
Q. Now, at the filling station, is there-is tha.t on a curve in
the highway, is it not Y
A. Yes, sir.
Q. And, as you come from the filling station, going north
and coming up to your driveway, there is a grade in the highway, isn't theref
A. Yes, sir.
Q. So the truck was coming upgrade ·all the way from the
foot of the hill there to your driveway; isn't that correct 7
A. Yes; that's right.
Q. And your driveway is virtually at the crest of the hill,
isn't itt
A. Just about.
page 55 } Q. Now, after you leave your driveway and in
going north, you st·art downhill, don't you Y
A. Yes, sir, after you go a little ways there-it's not exactly
fromQ. Just a little ways and you start downhill f
A. Yes.
Q. So, at the time of the collision and just immediately
prior to that time, this truck was going uphill, was it not T
A. Yes; just when it come over the hill-it come up over
this little rise (indicating)-it's not much of a hill.
Q. Well, I know it was going uphill. Now, I will show you
another picture. I don't believe you have been s·hown this
picture but look at Photograph #6. Now, which direction is
that; can you tell Y
A. This looks like the barn down there (indicating).
Q. Well now, just a moment. The officer on the stand testified that this was looking north on the highway. You don't
recognize that as going north on the highway near the entrance
to your home 1
·
A. (There was no response.)
Q. If you don't, say so; and if you do, say so.
A. Well, I don't; I can't say whether that is the barn or
not. I don't know.
·
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Jasper Gordon I rvan.
Q. Very well. Was that picture passed back
page 56 } that we had before Y Thank you.
Now, why did the ignition on your car go off!
A. I wouldn't have any idea. ·
. Q.· Now, this was in the Summertime, wasn't itt
A. Why, it was the Summertime.
.
Q. And can you account for-had any other trouble or had
you had any other trouble with the ignition on that car 1
A. No; I just started up that morning.
Q. You just started up?
A. You know, a Plymouth is a cold-natured automobile
usually.
Q. Uh-hum.
A. And you have toQ. It wasn't cold on this day, was it Y
A. No, it wasn't cold.
Q. What month was it Y
A. It was in July.
Q. In July?
A. But that doesn't have a lot of difference with a motor.
Q. We won't argue about it. Just answer my question and
we will get along fine. Now, you started at your home to come
down the hill, didn't you Y
A. Uh-hum.
Q. You stopped at or before you entered the
page 57 ~ hig·hway, according to your testimony.
A. Yes, sir.
Q. And then you started up again?
A. (The witness nodded his head.)
Q. Did your ignition go off when you started up again T
A. After it started off, aft~r I got out.
Q. No; no, you said you had stopped now. Let's just get it
straight. You stopped before you entered the highway and
you had to start again 7
A. That's right.
Q. Did you have any trouble with your car ignition or the
ignition on the car then; did it ignite T
A. ·Yes; it. went. It was running.
Q. It was running.
A. If it hadn't been running, I couldn't have pulled across
the road.
Q. All right. Do I understand then why it was that you
kept rolling ·after it stopped? You said you couldn't go across
the road.
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A. I was already across the road with the motor running
and the motor stopped on me.
Q. Now, if you were rolling out there, you knew it was
stopped, didn't you Y
A. Well, the motorQ. Yes.
page 58 ~ A. Yes ; I knew it was stopped.
Q. All right. Can you explain to me why you
didn't turn off on the shoulder of the road or why you didn't
come to a stop-w'hy were you trying to ignite or get your ignition going while you w·ere jrolling or co·asting?
·
A. Well, I wanted to get ~w·ay so I could get to work.
Q. Well, you kne'v you dii}n't have your car under control
if your ignition wasn't wo~king·?
A. Yes; I had my car unqer control.
Q. You were guiding it; yes, but you were pushing buttons,
·
'
and so forth, weren't you y ·
A. That's right.
Q. And you were coasting on the highway.
A. I wasn't doing much coasting.
Q. Well, you were on the highway, weren't you Y
A. Well, and I wouldn't say for sure but what it could have
been stopped.
Q. Well, didn't you try to. stop it?
A. Well, you fool around pushing the buttons, you haven't
got time to· look at your speedometer and look down on the
ground and see 'vhether you're running or not. When you
think about getting your car startedQ. Well, you wouldn't be stopping on a highway-just a
two-lane 'highway-with two lanes of traffi.c to get it started,
would yout
·
·
page 59 ~ A. (There was no response.)
Q. You'd pull over and off to the side of the road,
wouldn't you?
A. Well, I figured on it taking off and it took off pretty
quick after I touched the starter.
·
Q. Well, you said it took off quick. You didn't have any
trouble getting it started then~
A. I didn't have any trouble getting it started.
Q. So, from the·time your ignition went off until you got it
started, how many seconds would you say intervened?
·
A. Well, I would say it took about three or four or five. seconds to start it, I guess-something like· that, I have an idea.
Q. All right. Now, you said you came to, after the accident'
in the field.
·
'
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Jasper Gordon I rvan.
A. (There was no response.)
Q. You knew perfectly well what was going on there, didn't
you?
A. No, sir.
Q. Well, you came to in the field.
A. Well, I was still dazed.
Q. Well now, how long were you dazed!
A. I don't know.
Q. Well, do you recall a party coming there and giving you
first aid 7
page 60 ~ A. I remember somebody wrapping up my head
and I don't know who it was.
Q. You recall the ambulance getting there?
A. They taken me away in the ambulance.
Q. I say, do you recall all that?
A. They taken me away in the ambulance. I don't remember the ambulance coming at all.
Q. Did you talk to anybody 7
A. I don't remember talking to anybody there.
Q. You just don't remember talking to anybody?
A. Don't know if anybody was there.
Q. You don't recall having made a statement there. that before you were taken away that you don't know how the accidenthappenedf
A. No, sir.
Q. Do you recall testifying at a hearing in The County
Court here, don't you Y
A. I b.eg your pardon.
Q. You recall testifying in a hearing in The County Court,
don't you?
A. Yes, sir.
Q. Don't you recall that you testified that you were traveling somewhere around between ten and fifteen miles an
hourT
A. I probably could have told that but I just
page 61 ~ re·ally don't-just don't know-it would be hard to
tell exactly. Things like that 'happen and you
don't know exactly how much or anything else about the
speed.
Q. Well, can you explain why you told the Court that and
why you told the officer thatA. Well,Q. -you are m·aking one statement here that you don't
know and then you made two other statements that you were
traveling around, oh, ten to fifteen miles an hour.
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A. Well, I don't think-! don't have any idea I was going
fifteen miles an hour at the distance there.
Q. Well, can you explain why you said that!
A. No.

page 64
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DR. FRED C. EDMUNDS,
called as a witness in behalf of the plaintiff, being duly sworn,
testified as follows :
DIRECT EXAMINATION.
By Mr. Carter:

•
page 72
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•

~

The ·Court: Well, the only thing I can do is just
let it go to the jury and let them give it such weight
as· they think it is entitled to. I don't think I should strike
it.
Mr. Hunter: Except, on the grounds stated.
By Mr. Carter:
Q. Now, Doctor, let's go away from the shoulder for a little
while and-strike that, please.
Does Mr. Irvan have use on extension of the left arm from
the shoulder, Doctor!
A. Not a hundred per cent use, no.
Q. Could you take Mr. Irvan 's left arm and demonstrate to
the jury as to how far he can raise it laterally!
A. Well, I think I can probably raise it a good bit further
than he can-just relax.
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page 118 ~
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MR. JASPER GORDON IRVAN,
the plaintiff, recalled for additional examination, testified as
follows:
DIRECT EXAMINATION.
By Mr. Carter :
Q. Now, Mr. Irvan, did you see any other vehicle on the
road down there except the truck that was coming from the
south that struck you Y
·
A. That's the only traffic I seen.
Q. A little bit louder; I can't hear you.
A. The only traffic I seen was t'he truck behind me coming
from the south.
Q. That was the only vehicle coming from either directionY
A. That's right. The truck hit me in the rear.
Q. What did you say Y
A. The truck that hit me in the rear, I mean coming from
the rear, hit me.
Q. And I believe you s·aidMr. Hunter: We've gone over all that.
·
The Court: Mr. Carter, that's all right, but
page 119 ~ there's no use going over it, too.
Mr. Carter: I will let them go over it again.
Any questions Y
Mr. Hunter: No questions.
The witness stands aside .

•

•

•

•

•

(Thereupon, at 3:00 o'clock, P.M., the jury retired to their
room and the following occurred out· of the presence of the
jury:)
Mr. Hunter: Your Honor, the defendant moves that the
evidence on be'half of the plaintiff be stricken and the grounds
therefor being that the testimony of the plaintiff himself, the
only eyewitness to the accident who is alive, his estimate as to
the distance that the truck traveled before it hit him is incredible. Furthermore, there is no evidence of negligence on
the part of the truck driver except that which may be merely
inferred.
page 120 } Further, that the plaintiff himself was guilty
of negligen~e as a matter of law. He had told the
r
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Hobson Jam,ison.
trooper and he states himself that he came out on the highway
from the driveway to his home, that the ignition was off his
car, and the car was rolling. Therefore, the car could not have
been under control. He busied himself with trying to get the
ignition on again; he didn't pull to the side of the ~ghway,
but coasted with his car not under control or the ignition
on.
So it seems to me that, with the slimness of the evidence on
the part of the plaintiff, and the declarations against interest on the part of the defendant himself, the evidence
should be stricken.
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page 128}

The Court : Well, I'm going to overrule the motion but,
when all the evidence is in, if you want to renew your motion,
I will consider it again.
Mr. Hunter: That is the best I can do now, sir. (Laughter)
Of course, it is understood that my point is saved .

•

•
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•

page 135}

MR. HOBSON JAMISON,
called as a witness in be'half of the defendant, being duly
sworn, testified ·as follows:
DIRECT EXAMINATION.
By Mr. Hunter:
Q. Please state your name and residence.
A. Hobson Jamison from Covington, Virginia.
Q. Are you employed by the Jamison Oil Company, Inc.!
.A. Sir?
Q. Are you employed by Jamison?
A. Yes, sir.
page 136} Q. Are you related to Mr. Jamison who just
testified Y

4o

Supreme Court of Appeals of Virginia

Hobson Jamison.

'a. yes, sir; a brother.

Q. Were you familiar with this equipment Y
· A. Yes, sir.
Q. What was the condition of this equipment prior to the
accident?
·
·
: A. Well, it was kept in tiptop shape at all times.
Q. Do you make inspection of the equipment?
. A. Yes, sir; I do.
Q. Of the motorized equipment of that concern Y
A.- Yes, 'sir; I go over the brakes and everything· at least
as an· average once a week.
Q. Well, as I understand it, the equipment ~as on a return
trip to -Covington·
A. That's right.
Q. -carrying a cargo of gasoline. Had you inspected that
equipment before it left Covington Y
A. I certainly had-on Friday.
Q. Friday before it left 7
A. Yes.
· Q. When did it leave?
, A. Well, it left Sunday night.
Q. Sunday night?
A. ·Yes, sir.
Q. What. was th~ condit~on of the equipment?
page 137 ~ A. It was in first class shape, brakes and everything on it. I drive the equipment myself once
in awhile to make sure of it.
·
Q. And you drove it and tested it?
A. Yes, sir.
.Mr. Hunter: Witness with you.
CROSS EXAMINATION.
By Mr. Rogers:
Q. Did you look at the equipment, inspect the equipment,
after the accident, Mr. Jamison Y
·
· · ·
A. No, sir; I was there and I had other things to tend to
· · ·
and so I ' Q. I understand. You didn't find any evidence of any. br~ke
defect or no evidence of any. defect in the steering~
A. No, sir.
·
·
Q. -;in the steering .equ.ip,ment T
A. No·; sir.
·· ·
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Q. And I take it all steering equipment and brake· equip-:ment, and equipment generally speaking, was good 7
·
A. ·Yes, sir.
Q. Both before .and after the accident?
A. Well, I mean I didn't inspect it afterwards.
Q. As far as you know?
A. Well, I mean the wheels were off of it and this, that and
the other.
page 138

~

Mr. Rogers: I understand. That's all.
··Mr. Hunter: Are you through'
Mr. Rogers: Yes; I am through.
RE-DIR.ECT EXAMINATION.

By Mr. Hunter:
.
Q. You couldn't have made any test of it after the accident,
could you?
A. No.
Mr. Hunter: That's all.
The witness stands aside .

•

•

•

•

•

MR. JOHN W. HUFFMAN, JR.,
.
of the defendant, being duly
·

a~ a witness in behalf
s'~orn, t~stified as follo~s :

called

DIRECT EXAMINATION.
By Mr. Stephenson: ··
.
Q. Will you please state your name to the Court and ju~yf
A. John W. Huffman, Jr.
·
Q. Where do you live, Mr. Huffman'!
page 139 ~ ·· A. Covington,' Virginia.
Q. What is your business! .
.
A. I am a Sergeant· on the ·Polic~ Department of Covington.
· .·
Q. You ar.e a Sergeant on the City Poli~. F9rce ~f Coving~
ton; is that correct Y
·
A. Yes, sir.
Q. In addition to being on the police force, do you engage
in any first aid workt

4~

Supreme Court of Appeals of Virginia

Johm, W. Hwf!ma!ft, Jr.
A. Yes, sir; I a~ a member of the Covington First Aid
Squad and Fire Department.
Q. Did you happen upon the accident with which we are
concerned 'here today that occurred on July 9th, a short distance from Fincastle, in Botetourt CountyY
A. Yes, sir; I did.
Q. Where were you going on that occasion?
A. I was taking the wife and kids to Lakeside.
Q. Do you know whether or not you were the first, or one of
the :first, vehicles to arrive at the scene of this accident 7
A. I was. I wasn't the first but I was among the :first.
Q. Among the first. And was there anything to indicate to
you that an accident had just happened and, if so, what was
itY
page 140 ~ A. The dust and dirt was still settling there on
the road. There was one tractor and trailer ahead
of us.
Q. The dust from the accident was still stirring; is that
rightY
A. Yes, sir.
Q. And had not settled 7
A. That's right.
Q. And I presume you immediately stopped; is that correct!
A. Yes, sir.
Q. Having stopped, what did you observe and wh·at did you
dot
A. Well, I got my :first aid kit out of the trunk of the car
and administered first aid to Mr. Irvan.
Q. Is that the gentleman across the courtroom there, the
plaintiff in this case 7
A. Yes, sir.
Q. And you went to him with your first ·aid kit and administered :first aid to him 7
A. Yes, sir.
Q. He has testified, and you probably heard, that someonehe recalls someone bandaged his head and I presume you are
the man; is that correctY
A. Yes ; I was the only one that did treat him.
Q. Did you have any conversation with Mr.
page 141 ~ Irvan while yon were attending him thereY
A. ·Yes, sir ; I did.
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Q. I wish you would relate to the Court and jury just what
that conversation was, please.
A. I asked Mr. Irvan-I didn't know his name then-! just
addressed him in a general remark and I said, "What happened T'' He said, ''I don't know.'' And, a short time later,
when I was still dressing his wounds, he asked me what happened and I told him he bad been in an accident.
And he asked me how bad he was hurt and I advised him
that his wounds were not serious-! mean, that is the general
practice for a first aid man because you don't tell anybody
how bad they are, and then he asked me if he was going to die
and I told him, "No." That was about the extent.
Q. Did he speak coherently and clearly to you on that occasion?
A. Yes, sir.
Q. And, in answer then to your question as to w'hat happened, he said, ''He didn't know'' t
A. Yes, sir.

page 143
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(Out of the presence of the jury.)
The Court: Mr. Hunter, I believe, and I have been thinking about it, and I believe in relation to that motion to strike
that you can renew it, if you wish, but I think I should overrule it and let the case go on to the jury. I'm not so sure that
it is in the way-that it may be a jury question, but I am
going to let it go on and see. what happens here.
Mr. Hunter: Judge, if Your Honor please, of course, for
the record I am renewing my motion to strike on the grounds
stated at the close of the plaintiff's testimony, and on the
further ground that my motion is strenghtened still more by
the last witness in the case who testified that Mr. lrV'an stated
that he did not know what had happened, showing that he
knows nothing at all about the accident or the circumstances.
And the ruling of the ·Court, of course, is excepted to.
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page 144 ~ OBJECTIONS AND EXCEPTIONS TO INSTRUCTIONS. (Instruction Numbe·r One tendered by the plaintiff.)
The Court: ·Instructio;n Number One given, without objection.
. (Instruction Number Two tendered by the plaintiff.)
Mr. Hunter: Your Honor, there you are again with the absence of evidence. ·
·. The Court:· Are you objecting to it?
Mr. Hunter: .Yes, sir.
The Court : All right, I sustain it. Then Numbe.r Two
will be refused.
Mr. Carter: Exception to the refusal of the Court to give
Instruction Number Two on the basis there is evidence to
sustain it. You 'are refusing it on the sp~ed, Y:"oui·, Honor 7
The Court: Yes.
(Instruction Number Three tendered by the-plaintiff.)
Mr. Hunter: There they go again, Your IIonor, with the
s·ame problem. There is a tremendous inference there. How
could anyone say that Wolfe had any idea that·here was a car,
not under control, and that it was merely coasting; that the
operator was having any trouble trying to get the ignition
started, and so forth?
page 145 ~ Mr. Rogers: Judge, I think tl1at the driver on
a highway ·approaches any vehicle, and unless 'he
can immediately determine the speed, he has got to have
~ufficient control of his car or his truck, as the case may be,
to he able to slow down or go by as the circumstances dictate.
The Court: I think so. Th~t is what bothers me right

now.

·

Mr. Rogers: We feel, in my opinion, whether the man had
his ignition on or not, that if he had just pulled out from the
driveway-or how long he had been on there-he still has a
duty to have his vehicle under control. Some cars go twenty
miles and someMr. Hunter: That is just the point. Who can say it wasn't
under control? Just the mere fact that he hit him, there is a
presumption arising from an accident and no presumption of
negligence can arise.
~fr. Rogers: But he left seventy-one feet of skid marks.
~fr. Stephenson: We don't kno·w who made the skid m·arks
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or whos~ skid marks they were. There is no testimony to
that.
Mr. Hunter: Even if they were, this driver undoubtedly
lost control of his car after the collision-undoubtedly, we will
admit that.
Mr. Rowe: Did he have it under control not to
page 146 ~ lay down any skid marks?
·
,
· Mr. Stephenson: There is no evidence the skid
marks came from that truck; the evidence of the skid marks
was there. of two vehicles.
Mr. Rogers: Judge, I think the point really is that a
driver, using a highway, has a duty to approaching vehicles
in front of him to have his car under sufficient control to approach that vehicle and do "rhat is necessary if it is necessary
to slo'v down. Now, I approach cars going at fifteen miles
an hour all the time and,· if I ·
The Court: Ilow could the jury say, from the evidence here,
that the truck driver did not have his truck under control?
Mr. Rogers: The fact that he hit him.
The Court: Well, I'll tell you how he hit him. He hit him
by coming down the road and to have this man, all at once,
run out of the driveway and then he hit him.
1\fr. R.ogers: I think that is the point for the jury.
The Court: Yon asked if that is the way to hit him.
Mr. Rogers: I think that is a good presentation to the jury
but I think the jury bas the right to determine that itself~ · ·
.
Mr. Stephenson: To permit the case to even
page 147 ~ go to the jury is to permit the jury to speculate
on this very instruction. · Now, there is no evidence that he didn't have it under proper control. The jury
will have to speculate. There is no evidence to support it.
Now, this truck driver is coming down the road and, if you
want to speculate, let's say he was going forty-five· or forty
miles an hour and he was down, as Exhibit #9 shows, in a
swag there and this man undoubtedly never saw this truck.
He may have seen something at the service station but it
couldn't have been this truck. Now, this truck was in this ·
swag and he didn't see him and he came out. The truck
driver pops over the hill and sees him come out. He might
not have known that Irvan was going on and he didn't know
which lane to take-I mean, this is what could have happened-and he finally elected to go over to the right to try to
miss Irvan. He was confronted with a sudden emergency and
he is not held accountable of wha.t he could do because here is
.a car suddenly coming out in the road.
~1:r. Rogers: ·You are speculating that he suddenly came ·.
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out into the road. Now, I think you are entitled to speculate
that before the jury.
Mr. Stephenson: I don't think the jury can speculate.
Mr. Rogers: I am not saying the jury has the right to
speculate but you have a right to argue that.
The Court: Let me pass this one for the roopage 148 ~ ment.
All right, let me have Instruction Number Four
now for the plaintiff.
(Instruction Number Four tendered by the plaintiff.)
The Court: Any objection to Number Four?
Mr. Hunter: Yes, sir; it ignores everything about sudden
emergency and last clear chance and everything else. There
is no .evidence supporting those particulars above set forth.
The Court: All right; let me lay this one on top of Number Three then for the time being, and we will pass Number
Four by.
(Instruction Number Five tendered by the plaintiff.)
Mr. Stephenson: There is no evidence he overtook it.
Mr. Carter: They claim it was moving.
Mr. Hunter : Just a moment on this instruction, Your
Honor.
The Court: I am going to refuse this Instruction Number
Five.
Mr. Carter: Plaintiff excepts to the refusal of the Court
to give Instruction Number Five since the defendant contends
that the truck was moving at the time of the collision-! mean
the car was moving at the time of the collision-and there
certainly was the duty of the truck driver, in passing, to pass
two feet to the left of it.
The Court: All right; I am going to refuse
page 149 ~ Number Three and give Number Four.
Mr. ·Carter: Plaintiff excepts to the refusal
of the Court to give Instruction Number Three on the ground
that this instruction properly states the law and is applicable
in the case, that under the physical facts in this case the jury
could hold that the driver of the truck failed to have his truck
under proper control and it is a jury question as to whether
he did or whether he didn't. And, as I understand, if he could
see the distance for a distance-that is, the car for a distance-of a minimum of four hundred and twenty feet, he had
to do what he could to avoid the accident-to either pass the
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car to the left or stop 'his truck, or do whatever w·as necessary
under the circumstances.
Mr. Hunter: Counsel for the defendant objects and ·excepts to Instruction Number Four on the following grounds :
there is no evidence that any of the duties mentioned in the
instruction were violated by the driver of the truck, and,
furthermore, the word ''so''The Court: I struck that out.
~fr. Hunter: I think it should be in there.
The Court: I know. I don't think so. I thought so, too,
at the moment but go ahead, because I struck it out.
Mr. Hunter: The word "so" should have remained in the
instruction and not be stricken and furtherThe Court : 'Vell, I believe I might agree with
page 150 ~ you again, if you'll let me change my mind. I believe it should be, and the word ''so'' will be inserted back into the instruction. Go ahead, Mr. Hunter.
Mr. Hunter: And the last, ''guilty of contributory negligence proximately contributing to the collision'' and it omits
any reference to a sudden emergency, and we, therefore, except to the granting of the instruction.
The Court: All right. Now, the next one, I believe, is
Number Six.
(Instruction Number Six tendered by the plaintiff.)
Mr. Hunter: And, of course, let the record show that we
excepted to the granting of Instruction Number F.our, on the
grounds stated.
Don't you think that the first paragraph of that is a little
misleading Y I think the instruction should be, ''The Court
instructs the jury that, should you find for the plaintiff, then
in assessing his damages-''.
The Court: All right, "The Court instructs the jury that
if you :find-that, if you should find for the plaintiff-''. I
don't think that makes a whole lot of difference.
Mr. Hunter: I really don't either.
The Court: I am going to strike out the end of the last
paragraph, "not to exceed the sum sued for in the motion for
judgment'' because we have ·already told the jury
page 151 ~ you are suing for $50,000.00.
Mr. Hunter: Now, Judge, under paragraph
five, I think we are going out on a limb there as to the latter
part, ''any doctors, nurses, medical expense incurred.'' There
is no testimony of ·any probability.
The Court: Not of any expense in the future.
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Mr. Hunter: Of any future expense.
..
The ·Court : I believe that should be out.
Mr. Carter: They said he'd have to be back to determine
his disability.
The Court: That is not a doctor's bill; that is a special
· damage. They have got to guess at it.
Mr. Carter: He's bound to have some. You can't see what
is going to happen in the future until you get there.
Mr. Hunter: That Number seven leaves it right up in the
air again as to nobody knows when he is going to recover.
We're dealing with expectancy there and there is no evidence
of permanency.
The Court: Well, he's got some permanency there. Of
course, there are his scars and things like that, and they are
concerned.
Mr. Hunter: We're talking about lost earnings now.
Mr. Rogers : The doctor said that he can't raise his arm
and he can't work.
page 152 ~ The Court: I'm going to leave that in there.
You can object to that.
Mr. Hunter: All right. Counsel for the defendant excepts
to Instruction Number Six on the following grounds, that,
in numbered paragraph five, there is no evidence to support
any loss on ·account of medical attention in the future, that
any amount that a jury might .fix dealing therewith is unsupported by any testimony.
Mr. Carter: Counsel for the plaintiff excepts to the Court's
amending his instruction Number Six in striking out that
part of number five, "and any that may reasonably be expected to occur in the future'', and that part in Number Seven,
"not to exceed the. sum sued for in the motion for judgment"
since, in the opinion of counsel for the plaintiff, the jury
should be instructed on both of these phases in this particular
case.
Mr. Hunter: And in addition to what I said before, the
instruction is erroneous in paragraph seven regarding the
loss of any earnings or earning capacity which he may sustain
in the future as there is no evidence of permanency of injury
which may affect his employment in the future.
(Instruction Number Seven tendered by the plaintiff.)
Mr. Hunter: No, sir; I don't think that is good law.
·
The Court: You object there to that last parapage 1153 } graph 7
Mr. Hunter: I object to the first paragraph,
too, and unless the defendant does prove the existence of such
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negligence or unless any such negligence appears from the
plaintiff's own testimony, or can fairly be .inferred from all
the circumstances in the ca,se, then you cannot find the plaintiff guilty of contributory negligence.
Now, that looks like or it reads that we have got to show
this contributory negligence from the plaintiff's testimony.
Mr. Carter: You have.
Mr. Rogers: Or unless we ·have proved it.
The ·Court: I think you may not read it the way it says but
I think the first paragraph correctly states the law.
Mr. Carter: Unless the defendant does prove it.
Mr. Stephenson: It says, "the burden is upon the defendant to prove by a preponderance of the evidence tl1at the plaintiff was guilty of such negligence.'' I think there is where
it ought to be and then "unless such negligence is shown by
the plaintiff's evidence or can be fairly inferred from it.''
They get down here at the tail end there.
Mr. Rogers: You've still got to show negligence was the
proximate cause. That's the only reason for putting it in.
The Court: I think the instruction is all rig·ht. I'm going
to give the Instruction Nurn ber Seven.
page 154 ~ Mr. Hunter: We except to the Court's granting of Instruction Number Seven in that it is confusing and puts too great a burden on the defendant.
(Instruction ''A'' tendered by the defendant.)
The Court: Number" A" given without objection.
(Instruction '' B '' tendered by the defendant.)
The Court: That's all right. Number "B" given without
objection.
(Instruction '' C '' tendered by the defendant.)
Mr. Carter: I object to that one, Judge.
Mr. Rogers: I do, too.
Mr. Hunter: That is taken from Tem.ple v. Moses, and is
based on the statute, and that is exactly what the Court said.
The Court said, ''he couldn't rely upon the presumption
that-".
The Court: You can rely on it until he sees that he
shouldn't r.ely on it or should have seen it and shouldn't rely
on it, Mr. Hunter.
Mr. Hunter: That is right from the language of the Court
becaus~ the law requires him to stop before entering ·a main
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artery of the road,-that he shall look-the law requires that
the operator of a stopped vehicleThe ·Court: -seeing that such movement can
page 155 ~ reasonably be made with safety.
·
Mr. Hunter: I thought that word should be
put in there.
The Court: ''can reasonably be made with safety,'' I think
is the way it s·hould read.
Mr. Hunter: Temple v. Moses, 175 Va.
Mr. Rogers : Judge, I would like to make this objection to
the instruction. I think the first part of the instruction is
probably a correct citation of the law in the abstract, although
I don't know if there is any evidence in this case that Irvan
did not stop but, aside from that, the language used in this instruction to the effect that "Irvan cannot excuse his violation'' suggests rather strongly to the jury that he did violate
the law.
The -Gourt : ''his violation, if any.''
Mr. Rogfers: Perhaps that ought to be in there.
The Court : It is in there.
Mr. Rogers: Well, my only objection to it rPally is that I
question whether there is any evidenre that he didn't stop.
The Court: Well, he probably did stop but then, did he
see? I mean, if he didn't look and didn't see, then it is the
same thing if he didn't stop-I me·an, why stop if you don't
lookf And, if he looked, he should have seen it. With that
word added to it, I am going to give Instruction
page 156 ~ "C".
1\fr. Carter: Except to the giving of Instruction
"C" for the reasons assigned.
Mr. Rogers: And I also say that it seems to me this instruction assumes that there is another instruction to the effect
that a driver may assume that a driver coming on in the vehicle is operating at a proper and careful rate of speed.
The Court : A driver has the highway and has the right to
assume that the man sitting there isn't going to come out in
front of him. That is the assumption.
(Instruction '' D '' tendered by the defendant.)
The Court: With that amendment, I think the instruction
is all right and I will give it.
Mr. Hunter: Now, if I may ask counsel for the plaintiff,
do they expect to argue that Wolfe should have passed on the
·
left of Irvan's car?
Mr. Carter: Well, I think the law is he should have done
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what was necessary to be done. or to do something to avoid an
accident.
The Court: .I refused an instruction on that.
Mr. Hunter: I know you did but here is what I'm getting
at, Judge. ·You refused that instruction but if they intend to
bring that matter into the case, in one w.ay, shape or form, I
would like to have this instruction. If they are not, then I
am not going to offer it and there is the instruction
page 157 ~ I have in mind. It is an instruction on sudden
emergency.
(Instruction '' E'' tendered by the defendant.)
Mr. ·Carter: I don't think there is any evidence in here that
I can see.
The Court: I don't think there was any evidence that he
was trying to pass .on either the left or right.
Mr. Hunter: Oh, yes; the skid marks, you see, all go to the
right.
The Court: That's right; they do go to the right.
Mr. Carter: But that w·as after he struck.
].fr. Hunter: But you see he was turning to his right. If
they're going to claim he was going, or he should have gone
to the left and avoided the accident, then I want this.
The Court: Let me say this, if they say that in their argument, then I will stop ·and give this one.
Mr. Hunter: All right; then I won't offer it.
Mr. Carter: What I -am saying is this, that all the evidence
of anything going to the right or left anywhere else was after
the impact and what he did after the impact doesn't make any
difference.
.
The Court: There is no evidence as to what happened before the impact.
Mr. Carter: What we are concerned with is whv he didn't
do something in that four hundred and twenty
page 158 ~ feet before the impact Y
The Court: That wouldn't be sudden emergency.
Mr. Carter: That's right; there is no sudden emergency in
the case.
Mr. Stephenson: Four hundred and twenty feet presupposes that the other one was standing still.
Mr. Carter: The evidence here uncontradicted is that there
were four hundred and twenty feet that you could see ·at a
minimum.
Mr. Stephenson: That is not counting the fact that Irvan's
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car was moving. The facts in this case are somewhat si~ilar
to the case that Wayt Timberlake had and that I had.
Mr. Carter: If you're going to put it in there, then I am
going to except to the giving of it and I am going to argue
it..
The :Court: All right ; I will give this and, since courisel
states he is going to argue-that Instruction Number "E"
will be given.
Mr. Carter: I want to say that counsel for the plaintiff
excepts to the giving of Instruction "E" on the grounds
there is no evidence to base it on and there is no evidence in
this case of sudden emergency. It's just a question of the
truck being pulled to the right, which was after the collision,
and the evidence is undisputed and uncontradicted that the
driver of the truck had at least four hundred and
page 159 } twenty feet in which to avoid this collision and,
· certainly if he had that much view, he wasn'tthere certainly wasn't any sudden emergency and, if it was,
he brought it on himself and he is not entitled to claim sudden
emergency if "he was at fault in bringing it on and we except
to the Court's ruling by giving of Instruction ''E.''
(Instruction '' F'' tendered by the defendant.)
Mr. Rogers: I would object to that right now. I don't think
there is any evidence that the plaintiff didn't have the vehicle
under control. We have no evidence of how long the ignition
was off.
Mr. Hunter: Well now, just a moment unless you are really
making your objection for the record. I don't know what is
proper control and I think that is a factual matter.
·
Now, if jurors or judges consider operating a car, on a road
with no ignition, proper control then that is all right but, if
they consider it not under proper control I think we are entitled to the instruction. ·
The Court: I don't know either but if it is not under proper
control it means out of control, doesn't it 7
Mr. Hunter: Yes, sir.
The Court: If he can· stop it with his foot on the brake or
has control of the steering, where he can steer it off of the
highway, then he has it under control, doesn't heY
Mr. Hunter: I don't think he has.
page 160 } The Court: Well, he is getting into something
else then, isn't heY
Mr. Hunter: There are times when you have got to put the
gas on and put· it on fast, as you know, and there· are times
when you have to stop.
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The Court: That's what happened here. He came out and
saw the truck coming and put the gas on and choked it.
Mr. Stephenson: He saw it down about a hundred yards
down the road.
Mr. Hunter: And he says he doesn't know why it choked.
Th,at is his testimony.
The Court: I know that's what he said but a lot of times
your car chokes and you don't know why it chokes.
Mr. Hunter:· Yes; and he didn't know why.
The Court: But I have seen people often coming out of a
side street to beat the car coming and their motor chokes just
like that. I have seen it happen several times.
Mr. Hunter: But he makes no statement in here that he
tried to speed up to protect himself or anything of that sort.
The Court: No; he didn't say he did. That's right.
Mr. Hunter: Now, frankly, I don't know. I thinkthat is a
jury question as to whether the man was operating with the
car under control or not.
page 161 ~ The Court: I believe I should refuse it since
he was hit from the rear end there. i:f it had
been the other way ·around, and he was meeting a car or
something, it may be different but, riding down the road
where his car was choked and he was trying to start it, I can't
say and I don't know whether the jury can say the car was out
of control. Now, it is true he should have pulled off the road
or he should have done something about it.
Mr. Hunter: That's what I'm talking about.
The Court: He may be obstructing the highway rather than
being out of control I don't know what out of control means
either.
Mr. Hunter: And the Courts don't tell us either. One
thing is, I wouldn't consider my car under proper control if I
was on t.he highway rolling along with no ignition on.
The Court: It might be I wouldn't either.
Mr. Rogers: I don't consider my car out of control. It
happens right often, and I hope that I'm not out of control.
The Court: What can you do with your car if the motor
isn't running Y
Mr. Rogers: You can stop.
Mr. Rowe: Or start. it as fast as you can.
.
The Court: But, if you stop, you are creating
page 162 ~ a danger.
·
Mr. Rogers: I don't feel I'm negligent. When
my car. stalls, it ki~4 of petrifi_es me because then I'm guilty
of negligence, particularly dur1ng the fifth season. .
· Mr. Hunter: I don't think anybody ouglit to be gliding
down the hill with the ignition off his car. ·
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The Court: Well, it's _~a violation of the rules to glide or
to coast.
Mr. Hunter : That's what he's doing if he's out there with
no ignition on.
The Court: All right. I will go ahead and give it.
Mr. Rogers : Judge, we are certainly going to .except to that
instruction. There is. no showing how much time it was out
of control or how much time the ignition was off, or when he
got the motor_ on. I don't think "out of control", as used by
The Court of Appeals, encompasses this situation.
Mr. Hunter: Now, I have one more and then I am through.
(Instruction '' G'' tendered by the defendant.)
Mr .. Carter: There is no evidence that he didn't stop. All
the evidence is that he did, in the :first place.
Mr. Rogers: I think you have already given this.
Mr. Carter: And it's already covered.
The Court: ''That he exercised reasonable
page 163 ~ care in entering.''
Mr. Rogers : This instruction starts off on the
rights of a driver on a main highway to assume certain things
and then it slips into the duties of a driver coming out of a
private driveway, which have been fully covered by another
instruction. I think it is confusing and repetitious.
The Court: Well now, it says this, that when a man comes
up to entering a main highway, he has got to stop and, before 'he can enter that highway, he has got to see that the
entrance can be made in safety.
Mr. Rogers: That's been covered, Judge.
The Court: And if the plaintiff, before entering the highway saw, or by the exercise of reasonable care could have
seen and failed to see, that he could enter in safety-now,
which one covers that?
Mr. Rogers : That is covered by InstructionMr. Hunter: I don't think it is clearly covered.
Mr. •Carter: See if it is really covered.
The Court: Number" C," I reckon, covers it.
Mr. Rowe: Yes, sir, Number "C."
The Court: It is not exactly.
Mr. Rogers: Yes; Number "C" covers it.
The Court: ''Shall look and not enter without seeing that
such movement can be reasonably made with safety.'' I think
you've got it.
Mr. Hunter: I·will withdraw it.
page 164 ~ And now, Your Honor, here is the instruction
that Mr. Stephenson drew and I think it is proper.
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The Court: "The Court instructs the jury that Walter
Wolfe, the deceased driver of the truck of Jamison Oil Company, is presumed in law to be free of any negligence, and this
presumption remains unless and until the plaintiff proves him
guilty by a preponderance of the evidence." Number "A''
covers that.
Mr. Stephenson: This is the presumption that the deceased
is free of negligence and that he can't testify.
The Court : But you are not suing the deceased.
J\.Ir. Stephenson: But it is negligence that is being charged.
I think that absolutely that is the law, Your Honor.
The Court: Well, show it to me.
Mr. Step'henson: Well, it will take nie a few minutes to
do it.
The .Court : Well, I will take a few minutes, and while
you're doing it, then have this one typed (indicating).
Mr. Stephenson: Of course, we want that and it is good
law. We ought to have it because we have a deceased driver
and they know it is the la,v.
The Court: I think it probably is but I think it is covered
by}fr. Rogers: Just, as a matter of fact, it is
page 165 ~ covered in Instruction Number ''D." It says the
burden is on the plaintiff to prove, by a preponderance of the evidence, that Walter '\Volfe was guilty of negligence.
}fr. Hunter: But there is a presumption in his favor that
has got to be overcome.
~fr. Stephenson: It's a dead man's presumption.
The Court: ''You are further instructed that no presumption arises upon the mere showing· that the collision occurred.''
Mr. Stephenson: But this is a presumption that he is free
of negligence, Judge, and that is the law.
The Court: Well, go ahead and find it. for me and have it
written up when you find t.be law.
(Thereupon, at 5:00 o'clock, P. M., Court and counsel returned to the courtroom and the jury was brought in at this
time.)
The Court: Gentlemen, it is running a little late here and,
due to prior engagements of all of us as a matter of fact, I
am going to let you all come back at 10:00 o'clock in the morning, and we have everything ready, so at 10:00 o'clock, we
can go right into the arguments.
Now, while you are out tonight, do not talk to anyone about
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the case or discuss the case with anyone at all.
And, if any of you live over towards Eagle Rock,
and if any of you pass by this place where the accident occurred, just don't stop; just keep going. I don't want
you to stop and get out and look. After the case is over, if
you ask zne why, I will tell you but I won't tell you now but
please don't take any private view as you go by, please, and
you all come back at 10:00 o'clock in the morning and we will
get started immediately.
Everything is ready to get started on the dot, and I don't
have any more cases until after the middle of January for you,
so you can enjoy Christmas without worrying too much about
it. You are all excused until 10 :00 o'clock in the morning.
page 166

~

(Thereupon, at 5:05 o'clock, P. M., Court adjourned to reconvene at 10:00 o'clock, A. ~I., Thursday, December 20, 1962.)
page 167

~

December 20, 1962
10:00 o'clock, A. M.

. (Court reconvened pursuant to the previous day's adjournment.)
Present: (Same parties as 'heretofore noted.)
In Chambers.
Objections and exceptions to instructions (continued).
(Instruction Number Eight tendered by the plaintiff.)

-------------

Mr. Hunter: I do object to Instruction Eight. I think it is
a little bit too favorable in connection with circumstantial evidence. I think it would be proper for the Court to instruct
that circumstantial evidence may be considered but to say it
may be as strong as direct evidence, and that such inferences
now can amount to circumstantial evidenceMr. Rogers: I did what you did in the Temple case. That
is the language of the Court speaking; that is not my language.
The Court: As a matter of fact, in that Tompkin Case,
175 Va., there is an instruction just like the one he offered.
I don't know which Tompkin case you took yours from.
Mr. Hunter: I know I had the Temple Case when I drew
it.
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Mr. Step'henson: It seems to me this is overemphasizing
this point.
page 168 ~ Mr. Hunter: Overemphasizing inferences.
Mr. Rogers: I think we are entitled to it.
The Court: I believe I should refuse it.
Mr. Carter: Well, let us change it the way they want it.
The Court: They don't want it at all.
Mr. Carter: Well, I mean we ought to have something in
here on circumstantial evidence.
Mr. Rogers: "\Vhere you've got a situation, Judge, of no
witnesses and one· deceased driver and the other driver being
struck from the rear, it's got to go on physical facts.
The Court: I know, but I think you are putting too much
weight there on the inferences from circumstantial evidence.
Mr. Rogers: Well, I'm perfectly willing to change it.
Mr. Carter: The Court instructs the jury that the inferences, drawn from physical facts, may be as strong as
direct evidence. How about putting it ''The Court instructs
the jury that inferences drawn from physical facts may be as
strong as direct evidence. Facts may be proven by circumstantial evidence as well as by direct evidence.''
Mr. Hunter: Well, I think you are within the la'v there.
The Court: All right; just have it rewritten
page 169 ~ and bring it back.

(Instruction '' G'' tendered by the defendant.)
The Court: I understand there is no objection to Number

''G'' here and ''G'' is given.

(Instruction Number Eight, tendered by the plaintiff, as rewritten.)
Mr. Ifunter: I believe there should be added to that, "that
facts may be proven by circumstantial evidence as well as by
direct evidence, or by either or both." It is all right with
me.
Mr. Carter: Well, I don't mind putting that in, "by either
or both.'' I think that is all right the way it is .

•

•

•

•

•

•

•

•

•

•

page 171}

58

Supreme Court of Appeals of Virginia

Clerk of the Court: Gentlemen, have you agreed upon a
verdict?
Foreman of the Jury: Yes, we have.
Clerk of the Court: Pass it over to me, please.
(Reading) : ''Under 'B' negligence of both parties, we
find the plaintiff and defendant negligent.''
''Foreman, A. R. BOLTEN, JR."
Is this your verdict, gentlemen?
The Jury: Yes, sir.
The Court: Is the word ''foreman'' under his
page 172 ~ name f
Clerk of the Court: It appears before his
name, Judge.
The Court: That's all right then. Any objection to the
form of the verdict?
All right, gentlemen, I thank you very much and I guess
the next jury case will be sometime in January. You will be
notified then and come back, and I wish you all a very nice
Christmas. Thank you very much.
(The jury was dismissed and retired from the courtroom.)
Mr. Carter: Your Honor, I would like to n1ake a motion.
The plaintiff would like to~ make a motion to set the verdict
aside on the grounds that there is no evidence to support it,
and for the Court's refusing to give instructions offered by
the plaintiff and for giving improper instructions offered by
the defendant.
.
The ;Court: I am going to have to overrule your motion.
Mr. Carter: The plaintiff excepts to the Court's ruling.
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A Copy-Teste :
H. G. TURNER, Clerk.
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