NOTICE TO COUNSEL
This case probably will be called at the session of court
to be held
•
..,.
You will be advised later more definitely as to the date.
Print names of counsel on front cover of briefs.
Howard G. Turner, Clerk

IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND

Record No. 7143

VIRGINIA:
In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on
Thursday the 16th day of January, 1969.
JOSEPH F. HUGHES & CO., INC., AND RELIANCE
INSURANCE COMPANY,
Plaintiffs in error,
against

GEORGE H. ROBINSON
CORPORATION,

Defendant in error.

From the Corporation Court of the City of Alexandria
Franklin P. Backus, Judge

Upon the petition of Joseph F. Hughes & Co., Inc., and
Reliance Insurance Company a writ of error and supersedeas
·pa.1:1nba.1: s1 puoq l'UU01l1PPtl ou 'apoo olft JO uv-8 puu
is awarded them to a judgment render ed by the Corporation
Court of the City of Alexandria on the 9th day of September,
1968, in a certain motion for judgment then therein depending, wherein George H. Robinson Corporation was plaintiff
and the petitione.r s wer e defendants.
And it appearing that a s1tpe1·sedeas bond in the penalty
of $18,000, conditioned according to law, has heretofore been
given in accordance with the provisions of sections 8-465
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DRAFT OF ORDER OF DISMISSAL
This cause came on to be heard this 5th day of April, 1968,
upon the pleadings heretofore fil ed; upon the issues joined
for trial without a jury; and
WHEREUPON the defendant, Reliance Insurance Company, suggested to the Court that the limitation of action
provision of Section 11-23 of the 1950 Code of Virginia was
jurisdictional and that the burden was on the plaintiff t o
prove that the action was filed within the time prescribed.
After argument of Counsel the Court ruled that tl1e time
limitation of Section 11-23 of the 1950 Code of Virginia is
jurisdictional, that the burden, consequently, is on the plaintiff to show that its action was brought in accordance with
the Statute to which ruling the plaintiff duly noted his objection and exception.
Then the pla intiff went to trial on the initial issue of
whether the action had been commenced within the terms of
the Statute creating tl1e cause of action. After tl1e P laintiff
presented all of its evidence relating to that issue and rested,
defendant, Reliance Insurance Company, moved to strike said
evidence.
page 59 ~ IT APPEARING TO THE COURT, after
hearing and considering the evidence, that the
plaintiff has not sho·wn that its action was hronght within
the time prescribed by Section 11-23 of the 1950 Code of Virginia; that the motion to strike should be granted and that
the action bC' dismissed with prejudice. It is therefore ADJUDGED, ORDERED and DECREED that the motion to
strike be and it hereby is granted and the plaintiff's cause
of action be and it hereby is dismissed with prejudice, t o
which rulings of the Court the plaintiff noted his objection
and exception.
FJNTERED this
day of April, 1968.
Judge
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Objected & Excepted to :
LUTZ & KAVALJIAN
By: Dikran V. Kavaljian, Jr.
Counsel for Plaintiff
109 South Fairfax Street
Alexandria, Virginia
SEEK:
Alphonse J . Aud et, Jr.
Counsel for Reliance
Insurance Company
B8G Mapl e Avenue, East
Vienna, Virginia 22180
rrhis is part of file. F.P.B.
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CORPORATION COURT
Alexandria, Virginia
Jnne 20, 1968

Alphonse J. Audet, Jr., Esquire,
Attorney at Law,
38G Maple Avenue, East,
Vi enna, Virginia. 22180
Dikran V. Kavaljian, Jr., Esquire,
Attorney at Law,
109 S. Faifa.x Street,
Alexandria, Virginia. 22314
Re: Geoxge H. Robinson Corp.
vs. "Whittington Constrnction Co., Inc., rt al s.
Law No. 8161
Gentlemen :
I am of the opinion that I may have committed error in
this case ·when I ruled from the bench that the Defendants'
motion to strike the evidence should be gr anted. If you gentlemen desire to state your position, that can be don e at any
agreeable time. I suggest our next motions day, which is
Wednesday, June 26.
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The tendered orde.r of dismissal has not yet been signed.
Very truly yours,
Franklin P . Backus.
FPBjms
This is part of file.
F.P.B.
page 61
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JUDGMENT REVERSING SUMMARY JUDGMENT
FOR THE DEFENDANTS AND ENTERING
JUDGMENT FOR THE PLAINTIFF
This cause came on to be heard the 5th day of August,
1968, upon the pleadings heretofor e filed; upon the issues
joined for trial without a jury; upon evidence presented;
upon the granting of a motion for summary judgment on a
motion to strike granted to the defendant; upon a judgment
order submitted for entry and upon the Court's letter of
June 20, 1968 that it may have committed error in its prior
rulings and finally upon argmnent by colmsel.
The Court finds as a matter of fact from the evidence and
stipulations of counsel that the work contracted for the defendant, Joseph F. Hughes & Co., Inc., was substantially
completed prior to October 27, 1966, and that the said defendant ceased work under the contract on January 24,
1967, and
The Court finds as a matter of law that the words "ceased
work on said contract" embodied in the bond required by
statute and not the words "substantial completion of the contract" embodied in Section 11-23 of the 1950 Code of Virginia,
as amended, are controlling in this case, and
page 62 ~ The Court finds as a matter of law that it was
in error in announcing f.rom the bench that the
defendant's motion to strike the plaintiff's evidence and to
enter summary judgment for the defendants, was proper,
and was sustained, and the case dismissed, and
The defendants, by counsel, stating that they did not desire to further proceed; it is
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ORDERED that the defendants motion to strike and summary judgment thereon is overruled and judgment be, and is
hereby entered for plaintiff against tl1e defendants, Joseph
F . Hughes & Co., Inc., and Reliance Insurance Company,
for $16,000.00 with inter est at 6% from January 24, 1967.
To which findings of law by the Court and its actions in
overruling the motion to strike and the entry of judgment,
the defendants, by counsel, duly excepted on the ground that
such findings and rulings are contrary to the law and the
evidence, and
IT FURTHER APPEARING TO THE COURT that the
defendant's desire to have suspended the execution of the
judgment herein pursuant to Section 8-465 by giving bond
conditioned as r equired for supe1·sedeas according to Section 8-4 77 of t]1e 1950 Code of Virginia.
IT IS, THEREFORE, ADJUDGED, ORDERED and
DECREED, that upon the filing with the Clerk of this Court
of a bond in the penalty of $18,000.00 with surety approved
by the trial court conditioned according to the provisions of
Section 8-477 of the 1950 Code of Virginia to perform and
satisfy the judgment in case such judgments be affirmed or
st~persedeas dismissed and also to pay all damages, costs and
fees which may be awarded against or incurred by the appellants or petitioners in the Supreme Court of Appeals and all
actual damages incurred in consequence of the
page 63 r supersedeas, the execution of the judgment herein
shall thereupon be suspended until such petition
shall have been presented and acted upon by the Supreme
Court of Appeals of Virginia or until the time fo.r presenting
such petition shall have expir ed.
ENTERED this 9th day of September, 1968.
Franldin P. Backus
Judge
SEEN :
Lutz & Kavaljian
By : Diln·an V. Kavaljian, Jr.
Counsel for Plaintiff
109 South Fairfax Street
Alexandria, Virginia 22314
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Objected and excepted to as
to Judgment
Alphonse J. Audet, Jr.
Counsel fol' Defendant
386 Maple Avenue, East
Vienna, Virginia 22180
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NOTICE OF APPEAL AND ASSIGNMENT OF ERROR
To: Alvin W. Frinks,
Clerk of the Corporation Court of the City of Alexandria.
· Alexandria, Virginia
Counsel for the Defendants, Joseph F. Hughes & Co., Inc.,
and Reliance Insurance Company in the above-styled case,
hereby gives Notice of an Appeal from a final judgment entered hexein on the 9th day of September 1968.
The said Joseph F. Hughes & Co., I nc., and Reliance Insurance Company in the above-styled suit will apply to the
Supreme Court of Appeals of Virginia for a Writ of Error
and SupMsedeas to said judgment and herewith set forth
their Assignments of E.rror as follows:
1. The trial Court erred in finding as a matter of law
that the limitation of action embodied in Section 11-23 of the
1950 Code of Virginia (as amended) was not applicable to
the facts proven and stipulated to in this case.
2. Th e trial Court erTed in ruling as a matter of law that
the statute of limitation applicable to the facts
page 65 r found was was one year from the date the principal ceased work on his contract and not one year
from the date of substantial completion of the principal's
contract.
3. The trial Court erred in finding as a matter of law that
the words "ceased work on said contract" embodied in the
bond .required by the statute and not the words "substantial
completion of the contract" embodied in Section J 1-23 of the
1950 Code of Virginia as amended are controlling in this
case.
4. The trial Court erred in overruling the defendant's
motion to strike and in .reversing the summary judgment
thereon for the defendant.
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5. The trial Court erred in entering judgment for the
Plaintiff because such judgment is contrar y to the law and
to the evidence.
Dated this lOth day of September 1968.
Joseph F. Hughes & Co., Inc.
By : Alphonse J. Audet, Jr.
Counsel
Reliance Insurance Company
By : Alphonse J. Audet, Jx.
Counsel
Filed Clerk of Courts City of Alexandria Sep 11 10 :] 7

AM '68
Alvin W. Frinks, Clerk
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Alexandria, Virginia
April 5, 1968
The following contains testimony of PAUL R. MACKEY,
called as a witness for Plaintiff, and further are set forth
the Cour t's .rulings in the above-entitled matter whlch came
on before the Honorable Franldin P. Backus and the Honorable Wiley R. Wright, J r., in the Corporation Court of tbe
City of Alexandria, Alexandria, Virginia, commencing at
10 :00 a. m. on Friday, April 5, 1968.
APPEARANCES:
Dilrran V. Kalvajian, Jr., Esq.,
109 South Fairfax St.,
Alexandria, V a.
On behalf of P laintiff
and

8

Supreme Court of Appeals of Virginia
Alphonse J . Audet, Esq.,
386 Maple A venue, East
Vienna, Virginia
On behalf of Defendants
and
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APPEARANCES (Continued) :

John P . Arness, Esq.
Hogan and Hartson, Esqs.,
Washington, D. C.
On behalf of the Defendants
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The Court: The Court is of this opinion, that the right of
action of this case is a statutory action and is given by provision of the Code, 11-23, and the limitation ther ein, in the
opinion of the Court, is a part of the right. It's not a statute
of general limitation but a specific part of the cause of action.
I don't have the statute in front of me. Maybe I had better
get it. That being the case, the period in which the cause of
action can be started would be within one year after substantial completion of the contract, as is provided by the next-tolast paragraph in the statute.
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A Copy-Teste :
Howard G. Turner, Clerk.
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