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VIRGINIA: IN THE CITY OF CHARLOTTESVILLE CIRCUIT COURT

PLAINTIFF

DAVID JOHNSON

LAW NO. 4477

v.

DEFENDANTS

JEFFERSON NATIONAL BANK, et. al.

FIRST AMENDED MOTION FOR JUDGMENT

Plaintiff moves for judgment against the Defendants,

jointly and

severally, on the following grounds:

COUNT ONE

1.

Plaintiff was employed on March 24,

Painting and Decorating (BERRY)
known

as

the

Jefferson

1988,

by Berry Brothers

to paint the trim on a building

National

Bank

Data

Center

in

Charlottesville, Virginia.

2. Defendant Jefferson National Bank (BANK) is a National Banking
Association

doing

business

in

the

City

of

Charlottesville,

Virginia, and is the owner of a building located on the 100 block
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of 4th Street, N.E.,

in Charlottesville, Virginia,

in which the

Jefferson National Bank Data Center is located.

3.

Defendant

Virginia

Electric

and

Power

Company

is

a

public

utility doing business under the fictitious name of VIRGINIA POWER,
which

constructs

and

maintains

utility

poles

and

electrical

transmission lines and which furnishes electrical service in the
City of Charlottesville, Virginia.

4. Defendant Alba, S.A.

(ALBA) is a Spanish business entity which

designs and/or manufactures traction hoists sold and distributed
in the United States, known as "Gorilla-T".

5.

Defendant Scaffold Climber,

Inc.

(SCAFFOLD)

is a corporation

with its headquarters in Los Angeles, California, and which does
business

in the Commonwealth of Virginia.

SCAFFOLD sells metal

scaffolds and "Gorilla-T" traction hoists.

6.

Defendant Able Equipment Company,

Inc.

(ABLE)

is a Virginia

corporation with its headquarters in Richmond, Virginia, and which
does business in the Commonwealth of Virginia. ABLE sells "GorillaT" traction hoists and metal scaffolds.

7. On March 24, 1988, David Johnson and fellow employee Billy Ray
Viers, were painting the metal trim on the Jefferson National Bank
Data Center building from a metai ' scaffold. The area to be painted
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was approximately 56 feet from ground level. "Gorilla-T" traction
hoists with 5/16" wire rope were used to suspend the scaffold,
which was attached by metal hooks to a ledge above the area to be
painted. The scaffold and traction hoists had been purchased by
BERRY from Defendant ABLE in the summer of 1987. The scaffold and
traction hoists were distributed by Defendant SCAFFOLD to Defendant
ABLE;

and the traction hoists were designed and manufactured by

Defendant ALBA. The traction hoists were in the same condition at
the time of their use as when designed, manufactured, distributed,
and sold by ALBA, SCAFFOLD, and ABLE.

8.

A utility

pole

owned

and/or

erected

and/or

maintained

by

VIRGINIA POWER was located approximately nineteen (19) feet beneath
the scaffold and was located within 48 inches from the wall of the
building. VIRGINIA POWER installed and/or maintained certain highvoltage electrical transmission lines on the utility pole, and the
BANK

obtained

its

electrical

information and belief,

service

from

the

pole.

Upon

the utility pole and/or the electrical

wires were located on the property of the BANK.

9. The trailing wire ropes which hung below the scaffold from the
traction hoists carne into contact with high voltage electrical
transmission lines on the utility pole and the wire ropes became
energized. Electricity passed through them to the metal trim above
the scaffold and "shorted out" where they carne into contact with
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the trim, causing them to burn and break. The scaffold dropped and
Plaintiff fell to the pavement below, breaking his back and leg.

10. The BANK knew that BERRY employees would be painting the trim
on its

building on March 24,

1988,

from a

scaffold above the

utility pole. Prior to March 24, 1988, the BANK had been requested
by

the

owner

of

BERRY

to

arrange

to

have

the

high

voltage

transmission lines de-energized or protectively insulated and/or
isolated at the time of painting and the BANK agreed to do so. The
BANK did not make any such arrangements.

11.

The

BANK knew that the utility pole was

located in close

proximity to its building, and knew or should have known that the
high-voltage

transmission

lines

had

not

been

de-energized

or

protectively insulated and/or isolated on March 24, 1988.

12. The BANK had the ability to exercise control over whether or
not

the

high

voltage

otherwise

protectively

VIRGINIA

POWER

that

transmission
insulated
the

lines

and/or

painting

were

isolated

above

the

energized,
by
high

or

notifying
voltage

transmission lines was going to take place, and requesting that
VIRGINIA POWER take protective measures.

13. The utility pole and high voltage transmission lines were in
such close proximity to the BANK'S building as to constitute an
attribute or condition of its premises.
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14. Neither David Johnson nor Billy Ray Viers had any specialized
knowledge with respect to electrical power lines.

15. Subsequent to this accident the utility pole was moved to a
safe distance from the building.

16.

Plaintiff was hospitalized as a result of his injuries; he

suffered from severe pain, incurred substantial medical expenses,
and sustained wage losses. Some of his injuries are permanent and
partially disabling.

17.

The Defendants · were negligent, which negligence proximately

caused the injuries and damages of Plaintiff.

18. The BANK was negligent in the following respects:

(A) It failed to keep the premises safe for those coming onto
the

property and/or to warn them of

any unsafe conditions or

dangers; and,

(B)

It

failed

to exercise reasonable care and caution to

protect Plaintiff from the dangerous electrical wires, which it
knew or should have known presented an unreasonable risk of harm.

19. Defendant ALBA knew or should have known in the exercise of
ordinary

care,

. that

the

traction

hoist,
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if

improperly

or :

defectively designed, was potentially hazardous and was a dangerous
instrumentality when used in the vicinity of power lines.

20. Defendant ALBA negligently failed to exercise reasonable care
and caution in the design and construction of the traction hoists,
commensurate with the potential of danger of .injury to users. ALBA
further negligently failed to warn users of the substantial risk
of injury inherent in the use of the traction hoist when used over
power lines.

21. Defendants SCAFFOLD and ABLE negligently allowed the traction
.

-

hoists to enter the stream of commerce in an unsafe and defective
condition and negligently failed to warn of the potential danger.

22.

Defendant

VIRGINIA

POWER

was

negligent

in

the

following

respects:

(A)
location,

It

failed

to

exercise

a

high degree of

care

in . the

construction and maintenance of its utility poles and

high voltage power lines;

(B)

It

failed

to

properly

insulate

and

isolate

its

high

voltage power lines;

(C) It failed to locate the high voltage electrical wires in
a -safe position;
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(D)

It failed to properly fuse or protect the high voltage

power lines from overloads and shorts;

(E) It failed to otherwise properly safeguard the high voltage
power lines

to

stop the

flow of electricity in the event the

electrical wires were "shorted out"; and,

(F) It failed to locate the high voltage power lines a safe
distance from the BANK building and in conformity with applicable
laws and regulations.

COUNT TWO

23. Plaintiff incorporates Paragraph 1 through 18.

24. Defendants ALBA, SCAFFOLD, and ABLE impliedly warranted that
the traction hoists were fit for the purpose for which they were
intended

to

be

used,

were

free

from design and manufacturing

defects, and safe for use by ordinary consumers. The Defendants
breached these warranties in that the product and the component
parts were defective, unsafe, and were not reasonably fit for the
purpose for which they were to be used and the breach proximately
caused David Johnson's severe injuries.

WHEREFORE,

jointly

and

Plaintiff

demands

severally, in the

judgment
amount of

7

against
FIVE

the

Defendants,

HUNDRED

THOUSAND

'.

DOLLARS ($500,000.00) due to the Defendants' negligence and breach
of warranty and that he be awarded his costs and other appropriate
relief.

DAVID JOHNSON
-By Counsel-

/DANIEL BIEGER/
DANIEL BIEGER, CO-C9UNSEL FOR PLAINTIFF

CERTIFICATE OF SERVICE

I certify that on April 16, 1991, I mailed a copy of this pleading
to Counsel of Record and to Defendants Virginia Electrical and
Power Company and Alba, S.A.
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VIRGINIA: IN THE CITY OF CHARLOTTESVILLE CIRCUIT COURT

BARBARA TURNER, ADMINISTRATRIX
of the Estate of Billy Ray Viers,
deceased
v.

PLAINTIFF

LAW NO. 4478

JEFFERSON NATIONAL BANK, et. al.

DEFENDANTS

FIRST AMENDED MOTION FOR JUDGMENT

Plaintiff

moves

for

judgment

under

statutes against the Defendants,

Virginia's

Wrongful

jointly and severally,

Death
on the

following grounds:

COUNT ONE

1. Plaintiff is a citizen of Virginia, the sister of the decedent,
Billy Ray Viers, and qualified as Administratrix of his Estate on
February 28, 1990, in the Circuit Court Clerk's Office of Augusta
County, Virginia. A copy of the Certificate of Administration is
attached as Exhibit "A". At the time of his death, Billy Ray Viers
was employed as a painter by Berry Brothers Painting and Decorating
(BERRY).
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2. Defendant Jefferson National Bank (BANK) is a National Banking
Association

doing

business

in

the

City

of

Charlottesville,

Virginia, and is the owner of a building located on the 100 block
of 4th Street, N.E.,

in Charlottesville, Virginia,

in which the

Jefferson National Bank Data Center is located.

3.

Defendant

Virginia Electric

and

Power

Company

is

a

public

utility doing business under the fictitious name of VIRGINIA POWER,
which

constructs

and

maintains

utility

poles

and

electrical

transmission lines and which furnishes electrical service in the
City of Charlottesville, Virginia.

4. Defendant Alba, S.A.

(ALBA) is a Spanish business entity which

designs and/or manufactures traction hoists sold and distributed
in the United States, known as "Gorilla-T".

5.

Defendant Scaffold Climber,

Inc.

(SCAFFOLD)

is a corporation

with its headquarters in Los Angeles, California, and which does
business

in the Commonwealth of Virginia.

SCAFFOLD sells metal

scaffolds and "Gorilla-T" traction hoists.

6.

Defendant Able Equipment Company,

Inc.

(ABLE)

is a Virginia

corporation with its headquarters in Richmond, Virginia, and which
does business in the Commonwealth of Virginia . ABLE sells "GorillaT" traction hoists and metal scaffolds.
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7. On March 24, 1988, Billy Ray Viers and fellow employee David
'

Johnson were painting the metal trim on the Jefferson National Bank
Data Center building from a metal scaffold. The area to be painted
was approximately 56 feet from ground level. "Gorilla-T" traction
hoists with 5/16" wire rope were used to suspend the scaffold,
which was attached by metal hooks to a ledge above the area to be
painted. The scaffold and traction hoists had been purchased by
BERRY from Defendant ABLE in the summer of 1987. The scaffold and
traction hoists were distributed by Defendant SCAFFOLD .t o Defendant
ABLE;

the

traction

hoists

were

designed

and

manufactured

by

Defendant ALBA. The traction hoists were in the same condition at
the time of their use as when designed, manufactured, distributed
and sold by ALBA, SCAFFOLD and ABLE.

8.

A utility

pole

owned

and/or

erected

and/or

maintained

by

VIRGINIA POWER was located approximately nineteen (19) feet beneath
the scaffold and was located within 48 inches from the wall of the
building. VIRGINIA POWER installed and/or maintained certain highvoltage electrical transmission lines on the utility pole, and the
BANK

obtained

its

electrical

information and belief,

service

from

·t he

pole.

Upon

the utility pole and/or the electrical

wires were located on the property of the BANK.

9. The trailing wire ropes which hung below the scaffold from the
traction hoists came into , contact with high voltage electrical
transmission lines on the utility pole and the wire ropes became
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.

energized. Electricity passed through them to metal trim above the
scaffold and "shorted out" where they came into contact with the
trim,

causing them to burn and break.

The scaffold dropped and

Billy Ray Viers was hurled to his death on the pavement below.

10. The BANK knew that BERRY employees would be painting the trim
on its

building on March 24,

1988,

from a

scaffold above the

utility pole. Prior to March 24, 1988, the BANK had been requested
by

the

owner

of

BERRY

to

arrange

to

have

the

high

voltage

transmission lines .de-energized or protectively insulated and/or
isolated at the time of painting and the BANK agreed to do so. The
BANK did not make any such arrangements.

11.

The

BANK knew that

the utility pole was located in close

proximity to its building, and knew or should have known that the
high

voltage

transmission

lines · had

not

been de-energized or

otherwise protectively insulated and/or isolated on March 24 1 1988.

12. The BANK had the ability to exercise control over whether or
not

the

high

voltage

transmission

lines

were

otherwise protectively insulated and/or isolated,
VIRGINIA

POWER

that

the

painting

above

the

energized,

or

by notifying
high

voltage

transmission lines was going to take place, and requesting that
VIRGINIA POWER take protective measures.

13. The utility pole and high voltage transmission lines were in
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such close proximity to the BANK'S building as to constitute an
attribute or condition of its premises.

14. Neither Billy Ray Viers nor David Johnson had any specialized
knowledge with respect to electrical power lines.

15. Subsequent to this accident the utility pole was moved to a
safe distance from the building.

16. Billy Ray Viers, at the time of his death, was 30 years oid
and in good health.

17.

Billy Ray

Viers

died

intestate

survived by the

following

statutory beneficiaries: Barbara Turner, sister; Ruth Rose, half
sister.

18. The beneficiaries have sustained financial and pecuniary loss
as a

result of t .he death of Billy Ray Viers and have suffered

severe mental anguish and the loss of his company and counsel.

19.

The Defendants were negligent,

which negligence proximately

caused the death of Billy Ray Viers.

20. The BANK was negligent in the following respects:

(A)

It failed to keep the premises safe for those coming onto

13

the

property and/or to warn

them of

any unsafe conditions or

dangers; and,

(B)

It

failed to exercise reasonable care and caution to

protect Billy Ray Viers from the dangerous electrical wires, which
it knew or should have known presented an unreasonable risk of
harm.

21. Defendant ALBA knew or should have known in the exercise of
ordinary

care,

that

the

traction

hoist,

if

improperly

or

defectively designed, was potentially hazardous and was a dangerous
instrumentality when used in the vicinity of power lines.

22. Defendant ALBA negligently failed to exercise reasonable care
and caution in the design and construction of the traction hoists,
commensurate with the potential of danger of injury to users. ALBA
further negligently failed to warn users of the substantial risk
of injury inherent in the use of the traction hoist when used over
power lines.

23. Defendants SCAFFOLD and ABLE negligently allowed the traction
hoists to enter the stream of commerce in an unsafe and defective
condition and negligently failed to warn of the potential danger.

24.

Defendant

VIRGINIA

POWER

was

negligent

respects:
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in

the

following

(A)

It

failed

to

exercise

a

high

degree

of

care

in the

location, constructon and maintenance of its utility poles and high
voltage power lines;

(B)

It

failed

to

properly

insulate

and

isolate

its

hig~

voltage power lines;

(C) It failed to locate the high voltage electrical wires in
a safe position;

(D)

It failed to properly fuse or protect the high voltage

power lines from overloads and shorts;

(E) It failed to otherwise properly safeguard the high voltage
power

lines

to

stop the

flow of electricity in the event the

electrical wires were "shorted out"; and,

(F)

It failed to locate the high voltage power lines a safe

distance from the BANK building and in conformity with applicable
laws and regulations.

COUNT TWO
25. Plaintiff incorporates Paragraph 1 through 21.

26. Defendants ALBA, SCAFFOLD, and ABLE impliedly warranted that
the traction hoists were fit for the purpose for which they were
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intended to

be

used,

were

free

from design

and manufacturing

defects, and safe for use by ordinary consumers. The Defendants
breached these warranties in that the product and the component
parts were defective, unsafe, and were not reasonably fit for the
purpose for which they were to be used, and the breach proximately
caused Billy Ray Vier's fatal injuries.

WHEREFORE,
jointly

and

Plaintiff

demands

severally,

in

judgment

the

amount

against

the

of

MILLION

ONE

Defendants,
DOLLARS

($1,000,000.00) due to the Defendants' negligence and breach of
warranty and that she be awarded her costs and other appropriate
relief.
BARBARA TURNER, ADMINISTRATRIX
-By Counsel-

R PLAINTIFF

/DANIEL BIEGER/
. DANIEL BIEGER, CO-COUNSEL FOR PLAINTIFF
CERTIFICATE OF SERVICE
I certify that on April 16, 1991, I mailed a copy of this pleading
to Counsel of Record and to Defendants Virgina Electric and Power
Company and Alba, S.A.
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VIRGINIA: IN THE CIRCUIT COURT FOR THE CITY OF CHARLOTTESVILLE

1-' l.J '-

-- -

DAVID JOHNSON,

·;

----_)

Plaintiff

v.

At Law No. 4477

JEFFERSON NATIONAL BANK, et al.,
Defendants

NOTICE
Please take notice that on July 24, 1991 at 8:30A.M., or as
soon thereafter as counsel may be heard, the defendant, Jefferson
National Bank, will move this Honorable Court for entry of an
order sustaining the plea in bar herein filed.
JEFFERSON NATIONAL BANK
By Counsel

the

Counsel for Jefferson National Bank
CERTIFICATE
I hereby certify that a ;rue and exact copy of the foregoing
instrument was mailed

this~;-;~

day of May, 1991, to Gerald L.

Gray, Esquire, Gerald L. Gray, P.C. P.

o.

Box 929, Clintwood, VA

23228, to Daniel R. Bieger, Esquire, Copeland,
P.

o.

M~linary

& Bieger,

Box 1296, Abingdon, VA 24210; and to Francis L. Buck,
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(,,!

- ~-

r.._
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I'

'--"

Esquire, Buck, Hogshire & Tereskerz, 211 E. High Street,
Charlottesville, VA 22902.
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VIRGINIA: IN THE CIRCUIT COURT FOR THE CITY OF
BARBARA TURNER, ADM'R, etc.,
Plaintiff

v.

At Law No.

JEFFERSON NATIONAL BANK, et al.,
Defendants

NOTICE
Please take notice that on July 24, 1991 at 8:30A.M., or as
soon thereafter as counsel may be heard, the defendant, Jefferson
National Bank, will move this Honorable Court for entry of an
order sustaining the plea in bar herein filed.
JEFFERSON NATIONAL BANK
By Counsel

Counsel for Jefferson National Bank
CERTIFICATE

I hereby certify that a
instrument was mailed

t~and

this~;:

exact copy of the foregoing

day of May, 1991, to Gerald L.

Gray, Esquire, Gerald L. Gray, P.C. P.

o.

Box 929, Clintwood, VA

23228, to Daniel R. Bieger, Esquire, Copeland, Molinary & Bieger,
P. o. Box 1296, Abingdon, VA 24210, and to Francis L. Buck,
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Esquire, Buck, Hogshire & Tereskerz, 211 E. High street,
Charlottesville, VA 22902.
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DAVID JOHNSON,
Plaintiff

v.

JEFFERSON NATIONAL BANK, et al.,
Defendants
PLEA IN BAR OP
JEFFERSON NATIONAL BANK
Comes now the defendant, Jefferson National Bank, by
counsel, and respectfully moves this Honorable . Court to dismiss
the plaintiff's motion for judgment herein filed for want of
subject matter jurisdiction over the plaintiff's claims.

In

particular support of this plea, the defendant respectfully
states as follows:
1.

At the time of the accident complained of in the

plaintiff's motion for judgment the plaintiff was a statutory
employee of Jefferson National Bank.
2.

The Workers' Compensation Act of Virginia provides the

exclusive remedy as to this defendant for the plaintiff's
injuries and bars any common law action against Jefferson
National Bank, the plaintiff's statutory employer.
JEFFERSON NATIONAL BANK
By Counsel
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c

0

ley
McGuire, Wo
P. o. Box 1
Charlottesvi
Counsel for Jefferson National Bank
CERTIFICATE
I hereby certify that a true and exact copy of the foregoing
instrument was mailed this

~~

day of May, 1991, to Gerald L.
I

Gray, Esquire, Gerald L. Gray, P.C. P. 0. Box 929, Clintwood, VA
23228, to Daniel

P.

o.

B.

Bieger, Esquire, Copeland, Molinary & Bieger,

Box 1296, Abingdon, VA 24210, and to Francis L. Buck,

Esquire, Buck, Hogshire & Tereskerz, 211 E. High Street,
Charlottesville, VA 22902.
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VIRGINIA: IN THE CIRCUIT COURT FOR THE CITY OF CHARLOTTESVILLE
~'

BARBARA TURNER, ADM'R, etc.,

! :
.i -

;:
I

Plaintiff

.

.-,- ;;:·_;

.

. '

I -_

I

! : \\. :.; : ~-'.
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\ __/
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I

v.

At--Law-No ;--44 78

JEFFERSON NATIONAL BANK, et al.,
Defendants

PLEA IN BAR OF
JEFFERSON NATIONAL BANK

Comes now the defendant, Jefferson National Bank, by
counsel, and respectfully moves this Honorable Court to dismiss
the plaintiff's motion for judgment herein filed for want of
subject matter jurisdiction over the plaintiff's claims.

In

particular support of this plea, the defendant respectfully
states as follows:
1.

At the time of the accident complained of in the

plaintiff's motion for judgment the plaintiff's decedent was a
statutory employee of Jefferson National Bank.
2.

The Workers' Compensation Act of Virginia provides the

exclusive remedy for the injuries complained of in the
plaintiff's motion for judgment as to this defendant and bars any
common law suit for damages against Jefferson National Bank as
statutory employer of the plaintiff's decedent.
JEFFERSON NATIONAL BANK
By Counsel
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_I

Counsel for Jefferson Nati

Bank
CERTIFICATE

I hereby certify that a/:;~and exact copy of the foregoing
instrument was mailed

this~..,.

day of May, 1991, to Gerald L.
'

Gray, Esquire, Gerald L. Gray, P.C. P. 0. Box 929, Clintwood, VA
23228, to Daniel

R.

Bieger, Esquire, Copeland, Molinary & Bieger,

P. 0. Box 1296, Abingdon, VA 24210, and
Esquire, Wood & Raynor, P. 0. Box 97,
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VIRGINIA:
IN THE CIRCUIT COURT FOR THE CITY OF CHARLOTTESVILLE
BARBARA TURNER,
Plaintiff,

v.

No.

4478-L

No.

4477-L

JEFFERSON NATIONAL BANK, et al.,
Defendants.

DAVID JOHNSON,
Plaintiff,

v.
JEFFERSON NATIONAL BANK, et al.,
Defendants.

HEARING ON SPECIAL PLEA
July 24, 1991

Before:

Honorable Paul M. Peatross

25
Reported by:

Pamela Swain

SWAIN COURT REPORTING
Route 2, Box 1461
Tref , Viraini~ - - ~a974

Hearing on special plea in these actions at law,
commencing at 8:30 AM, July 24, 1991, before the
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THE COURT:

So now we're turning to Barbara Turner,

Administratrix v. Jefferson National Bank, and others.
MR. GRAY:

And the companion case, David Johnson

against -THE COURT:
right.

And David Johnson.

All right.

That's

And this is your motion, Mr. Murphy?

MR. MURPHY:

Yes, Your Honor, it's here on special

8

plea filed by Jefferson National Bank on the statutory

9

employment issue.

10

THE COURT:

11

MR. MURPHY:

12

Honor.

13

brief.

14

All right, go ahead.

You want to open?

We're ready to proceed on that, Your

I'm going to keep my opening statement very

As the Court recalls, these two cases arise from a

15

March 24, 1988 accident at Jefferson National Bank

16

Operations Center on Main Street here in

17

Charlottesville.

18

for Judgment filed by the plaintiffs in this case, they

19

were employed by Berry Brothers Painting, which was then

20

and there engaged in the activity of painting the

21

exterior trim on the bank building.

22

On that date, according to the Motions

According to Paragraphs 7 through 10 of the Motion

23

for Judgment, while Mr. Johnson and Mr. Viars were so

24

engaged, the control wires from the metal scaffolding

25

which they were using became entangled with some

28

2

1

adjacent electrical lines, the support wires parted, the

2

scaffolding fell to the ground, Mr. Johnson was injured,

3

Mr. Viars, unfortunately, was killed.

4

I'm sure the Court is familiar with the procedural

5

history of the case.

Following the sustaining of

6

demurrers in the case earlier this year, the case was

7

repleaded, and my Answer for the bank asserted the

8

defense of statutory employment, said that there was no

9

subject matter jurisdiction in this Court, the only

10

subject matter jurisdiction for these particular claims

11

were in the Industrial Commission of Virginia, and that

12

the exclusive remedy was the Workers' Compensation Act.

13

I have Mr. Al Booth this morning, who is the

14

Facilities Director for the Bank, and I propose to call

15

him and offer very brief testimony in support of this

16

plea.

17
18

THE COURT:

Thank you, Mr. Murphy.

It's Mr. Gray;

am I right?

19

MR. GRAY:

Yes, Your Honor.

Your Honor, I'd like

20

to introduce Walt Morris, who is now a member of my

21

firm.

22

THE COURT:

23

MR. GRAY:

Good to see you, Mr. Morris.
Mr. Morris currently resides here in

24

Charlottesville and will be joining me in the office I'm

25

going to open in Abington; I'll continue to maintain my
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1
2

Clintwood office.
Obviously, Your Honor, we disagree with the claim

3

of Jefferson National Bank that they are a statutory

4

employer of both Mr. Johnson and Mr. Viars.

5

the evidence is going to show that at the time of the

6

injury and the death, neither Mr. Johnson nor Mr. Viars

7

were engaged in the trade, business or occupation of

8

Jefferson National Bank.

9

once you've heard the evidence, you will agree that the

We believe

And in fact, we believe that

10

particular type of work being performed, namely painting

11

the outside trim, suspended from the scaffolding, is

12

something that does not come within the trade or

13

business of a bank.

14

And that's our position, Your Honor.

15

THE COURT:

16
17

Thank you, sir.

Call your first

witness.
MR. MURPHY:

Mr. Booth.

18

19

ALBERT R. BOOTH, having been duly sworn, was called

20

in behalf of Defendant Jefferson National Bank, and

21

testified as follows:

22
23
24
25

DIRECT EXAMINATION
By Mr. Murphy:
Q

Mr. Booth, if you could speak up and make sure

30
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1

you speak into the microphone, we'll ' all hear you a

2

little bit better.

3

Can you state your full name, please?

4

A

Albert Roy Booth.

5

Q

Mr. Booth, you're employed by Jefferson

6

National Bank?

7

A

Yes, sir.

8

Q

How long have you been employed there?

9

A

Thirty-two years.

10

Q

What do you do currently?

11

A

I'm in charge of the facilities for Jefferson

12

National Bank.

13

Q

Do you have a title?

14

A

Yes, sir, I'm Administrative Officer and

15

Facilities Manager.

16

Q

You're going to have to speak up just a little

18

A

All right.

19

Q

You have a nice soft voice.

17

20

bit.

How long have you

had that job, Mr. Booth?

21

A

Facilities Manager, for the past 18 years.

22

Q

What's involved in that job?

23

A

The major responsibilities is to maintain --

24

25

and the upkeep and keep the
HR. GRAY:

Excuse me, I can't hear you.
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1

The main thing is to keep the Bank's

A

2

facilities in an acceptable, safe and neat manner at all

3

times.

4
5

Those were your job responsibilities on March

Q

24, 1988?

6

A

Yes, sir.

7

Q

Hr. Booth, in your job, are you familiar with

8

the physical facilities owned and occupied by Jefferson

9

National Bank?

10

A

Yes, sir.

11

Q

Briefly describe, please, for the Court what

12
13

those facilities are.

A

Well, we have, for the most part, bank offices

14

and office buildings that are primarily used just for

15

banking purposes.

16

17
18
19
20

21

Q

What type of structures are there?

What sort

of construction?

A

The majority of our facilities are brick

buildings, wood trim, and -- almost exclusively.
Q

Again, with reference to the date of this

accident, how many of those facilities were there?

22

A

Eighty-five or 90, somewhere in this range.

23

Q

What, if any, maintenance responsibility does

24
25

that Bank have for these facilities?
A

For the greater portion of these buildings,
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1

it's the Bank's responsibility to keep these buildings

2

in a safe and secure manner.
Q

3

4

A

Q

A

Q

A

We have a maintenance staff of -ten

With reference to the date of this accident,

My staff consisted of ten people at the time

of the accident.
Tell the Court what those people were, what

15

16

Yes, sir.

how many maintenance people were employed by the Bank?

13

14

Now, does the Bank maintain a facilities

people, give or take one or two.

11
12

I

maintenance staff?

9

10

Probably all but four or five, I would --

haven't broken that down.

7

8

You talked

about 85 or 90 facilities; how many of those?

5

6

And you say the greater portion.

sort of skills they had.

A

17

Okay.

First of all, myself as the Facilities

18

Manager, and I had two carpenters, two electricians,

19

three security people, a yard man, general all-purpose

20

maintenance man -- or I believe there was two at that

21

time.

22

Q

What sorts of things in the ordinary course of

23

the Bank's business did those employees regularly and

24

customarily do?

25

A

Well, if it's electrical or plumbing or
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1

painting or carpentry or whatever, we have the expertise

2

to do these maintenance projects.

3

Q

With reference to painting, what sort of

4

maintenance activities does the Bank regularly and

5

systematically employ its employees for?

6

7

A

Our staff paints the interior and exterior of

many, many banks.

8

Q

How frequently?

9

A

I probably paint on two to five -- average of

10
11

two to five banks annually.
Q

Directing your attention

again, all of this

12

is with reference to the date of this accident in March

13

of 1988 -- what type of exterior painting was conducted

14

by the Bank's employees?

15

A

At that time, we were doing the same as we are

16

today.

We have buildings that need exterior painting,

17

and if I have the manpower and the time to do it, we do

18

it, in a timely manner.

19

Q

What kind of exterior painting is done?

20

A

We do the trim work and the wood and the

21

entranceways where there's painted portions of our

22

facilities.

23

Q

Again with reference to the date of this

24

accident, March of 1988, how long had the Bank been

25

engaged regularly in the painting of exterior trim on

34
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1
2

3
4

these buildings with its own people?

A

I -- my staff had been doing it for

approximately 15 years.
Q

Now, are there occasions, sir, in the course

5

of performing facilities maintenance that your office

6

employs independent contractors?

7

A

On occasions, I do hire contractors.

8

Q

How frequently?

9

A

Well, it's --probably every two or three

10

months, I have a subcontractor or a contractor to do

11

some type of maintenance for the Bank.

12

Q

What types of activities?

13

A

Painting, plumbing, occasional electric,

14
15

carpentry, carpet work, and things of this nature.
Q

Mr. Booth, why would the Bank employ

16

independent contractors to do these things as opposed to

17

using your own forces?

18

A

The main reason that I have to hire private

19

contractors is because I do not have adequate staff to

20

do these different projects on a timely basis, due to

21

the scheduling or the need to complete a project.

22

23

Q

But typically you would have the in-house

expertise to do them?

24

A

Yes, sir, we do everything we can.

25

Q

Now, with reference to the work that was being

35
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1

done by Berry Brothers Painting on the day of this

2

accident, would you describe for the Court

3

me ask you this way.

well, let

4

Did there come a time when you entered into a

5

contract with Berry Brothers Painting to paint the

6

exterior of the Jefferson National Bank building in

7

Charlottesville?

8

A

Could you rephrase that?

9

Q

Did there come a time when you, on behalf of

10

Jefferson National Bank, entered into a contract with

11

Berry Brothers Painting for some work in

12

Charlottesville?

13

Yes, sir, in the fall of '87, I was requested

A

14

by the Bank senior people that we needed to paint the

15

exterior of the Jefferson National Bank's Operations

16

Center, so I went out to find a contractor to do the

17

work, because I didn't have adequate staff to do it.

18

Q

What needed to be done?

19

A

The exterior trim of our Operations Center

20

21
22

needed scraping and painting.
That was work of a type ordinarily and

Q

frequently and customarily done by your
MR. GRAY:

23

24

I'll object to the leading

question.
THE COURT:

25

Sustained as to the leading.
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1

To what extent, if any,

Q

wa~

the type of work

2

that needed to be done frequently and regularly done by

3

your own employees?

4

A

We do it annually, all over the state.

5

Q

And again, your reason for employing an

6

independent contractor in this case was what?

7

It was to facilitate the need to paint the

A

8

building so that it was -- so the building would not

9

deteriorate any further, and I did not have the manpower

10

to do it.
Q

Some of this work was above the street; wasn't

13

A

Yes, sir.

14

Q

How frequently did your own forces paint

11
12

15

it?

exterior trim above the street?

16

A .

On a regular basis.

17

Q

Mr. Booth, I'm going to show you what's

18

previously been marked as Defendant's Exhibit 1, and ask

19

if you can identify that.

20

A

Yes, sir, this is a contract that I signed

21

with Berry Brothers to get this project -- this building

22

painted.

23

24
25

Q

This contract describes the work that Berry

Brothers was to do?
A

That's right.
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1

2
3

Q
of 1988?
A

Yes, sir.
MR. MURPHY:

4
5

And in fact, the work they did in the spring

Your Honor, I would offer

Defendant's 1.

6

THE COURT:

7

HR. GRAY:

Any objection?
I won't object, Your Honor.

It's

8

not an original and he doesn't know where the original

9

is, but I won't object to it.

10

THE COURT:

11

MR. GRAY:

12

THE COURT:

13

You say you do not?
No.
All right, I'll receive it as

Defendant's 1.

14
15

(Contract for painting between Berry Brothers

16

and Jefferson National Bank was admitted into

17

evidence as Defendant's Exhibit 1.)

18
19
20

BY MR. MURPHY:
Q

Again, Mr. Booth, the work that Berry Brothers

21

was doing, this was of the type ordinarily and

22

customarily done by your employees?

23

24
25

A

Yes
MR. GRAY:

That's a repetitive question and

it's leading also.
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THE COURT:

1
2

3

Sustained.

Are you familiar with the type of work that

Q

Berry Brothers was doing at the time of this accident?

4

A

Yes, sir.

5

Q

And to what extent, if any, was that work

6

7

regularly and customarily done by Bank employees?

A

We do it all the time.

8

MR. MURPHY:

9

THE COURT:

That's all, Your Honor.
Cross-examination, Mr. Gray?-

10
11

CROSS-EXAMINATION

12

By Mr. Gray:

13

Q

Mr. Booth, I assume before you came here to

14

testify today that you had an opportunity to review your

15

records?

16

to the .questions Mr. Murphy has asked you this morning?

The Bank's records, particularly with regard

17

A

I looked them over, yes, sir.

18

Q

And in every instance in which you employed an

19

independent contractor to do exterior painting, did you

20

have a contract?

21

A

Could you state that again, please?

22

Q

In every instance in which you employed an

23

independent contractor to do the exterior painting, did

24

you have a written contract with them, or were these

25

occasionally oral contracts?
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A

1

2

I always -- when I have outside contractors to

do painting for me, I always have a contract.
Q

3

All right.

And over the years, how many times

4

have independent contractors been employed to paint the

5

exterior of any of the facilities?
A

6

Any time that my staff is not -- doesn't have

7

the time to paint a structure, and the senior people

8

desire a building to be painted, then I hire the

9

contractors.

10

Q

Yes, sir, I understand that.

My question was,

11

over the years that you've been involved with the Bank

12

in the position you told the Judge you hold, how many

13

times has the Bank employed independent contractors to

14

paint the exterior of the buildings?

15

A

I do not have an exact number.

16

Q

Well, can you give me an approximate number,

A

I would think probably not more than two

17
18

19

sir?

times or less a year.

20

Q

Twice a year?

21

A

Yes, sir.

22

Q

And that's to paint how many buildings?

23

A

One or two buildings, yes, sir.

24

Q

One or two buildings a year?

25

A

Right.

~LBERT
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1

Q

And when was the last time on the Data Center

2

here, which is the one where this accident occurred --

3

when was the last time the exterior had been painted on

4

that bank?

5

6
7

A

that building.
Q

And when was that?
MR. MURPHY:

8

9

When we purchased that property and renovated

I

object to the question, Your

Honor, on the basis of relevance.

I think it needs to

10

be framed in terms of maintenance, and the preliminary

11

answer was that it was when it was purchased and

12

renovated.

13

maintenance activity.

don't think it's relevant unless it was a

THE COURT:

14

15

I

Well,

I

think it's relevant if it

goes to whether it was painted or not.

So I overrule.

16

Q

When was it painted last?

17

A

Somewhere between '75 and '78; I don't have

18

the date.

19

Q

So '75 to '78.

20

A

The company that had the contract to renovate

21
22

23

And who painted it then?

the building for us.
Q

So that the Bank didn't paint the trim work at

that time, in '75 to '78?

24

A

No, sir.

25

Q

So the only time the exterior trim has been

41
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1

painted on this particular building was in March of 1988

2

and it was by an independent contractor?

3

No, sir.

A

We did a portion of the painting

4

that needed it in between the date the contractor did it

5

and we did it.

6

7
8
9
10
11

All right.

Q

And which portion was done before

the independent contractor came in to do it?
The portion of the trim on the deck that was

A

plywood wasn't holding up equal to the other trim on the
building.
Q

And the trim that was being painted on the day

12

in question, March 24, 1988, was about 60 above the

13

ground; is that about a good estimate?

14

would have been about 80, I guess; wouldn't it?

Or higher?

15

A

I don't have the distance from the ground.

16

Q

But it was a substantial distance from the

17

It

ground?

18

A

Yes, sir.

19

Q

And you don't have -- Jefferson National Bank

20

doesn't have scaffolding sufficient to support painters

21

up there to paint that trim that high up; do they?

22

A

We do not own scaffolding.

23

Q

And in fact, you don't have the scaffolding

24

and you don't have men who are trained to paint under

25

that kind of circumstance; do you, sir?
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1

2

3

A

We have men that will paint at any heights,

any time we ask them to.
Q

Do you have other buildings with these types

4

of trim that need painting?

In other words, the same

5

height, the same distance above the ground?

6

A

One other building.

7

Q

You have one other building?

8

A

Yes, sir.

9

Q

So out of BS to 90 buildings that the Bank

10

has, you only have one other building with this

11

particular characteristic, namely trim this high up that

12

needs to be painted; is that correct?

13

A

In my region, yes, sir.

14

Q

And has the trim on that other building been

15

painted?

16

A

Yes, sir.

17

Q

And when was it painted?

18

A

It's -- I would say in the 12- to 15-year

19

range.

20

Q

Some time within the last 12 to 15 years?

21

A

Yes, sir.

22

Q

All right, well, did you look that one up at

23

Mr. Murphy's request, since you were preparing to

24

testify here today?

25

A

No, sir.

43
,:,LBERT BOOTHE

CROSS

17
1

Q

But he knows about it?

2

A

I don't know.

3

MR. MURPHY:

4

THE WITNESS:

What?

I know about it?

Not that I know of.

5

Q

You didn't tell him about it?

6

A

No, sir.

7

Q

All right.

8
9
10

11
12

And who painted the trim on this

other building which is similar to this building here?
A

I had that building partially under

subcontract, and some of it we did ourselves.
Q

How about the trim portion, which is 60

feet above the ground?

~o

80

Who painted that part of it?

13

A

My men did.

14

Q

You're certain about that?

15

A

Yes, sir, we had -- we removed the panels, it

16

was a project that did not require scaffolding or a

17

ladder.

18

Q

So it didn't require scaffolding?

19

A

No, sir.

20

Q

Well, you told the Judge already that with

21

your staff you have carpenters, you have plumbers, you

22

have electricians, you have yard men and that sort of

23

thing, but you don't have any scaffolding at all.

24

25

A

The Bank does not -- we own lots of ladders,

but no scaffolding.
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1

All right.

Q

And in fact, your people -- every

2

time painting has needed to be done where scaffolding

3

was required, you have employed independent contractors;

4

is that correct?
MR. MURPHY:

5

Object to the form of the

6

question.

7

secondly, it's argumentative.

8
9
10

First of all, it's been asked and answered;

THE COURT:

It's also compound.

I'll let you rephrase.

I'll

sustain the objection, I agree as to the form.
Let's try this again.

Q

Are there any instances

11

in which the Bank's employees have been suspended from

12

scaffolding to paint the trim on any of the Bank

13

buildings?

14

A

15

scaffolding.

16

Q

How many times have you done that?

17

A

Probably five to eight times in the last 12

18

Yes, sir, we've borrowed and we've rented

years.

19

Q

Five to eight times in the last 12 years --

20

A

Yes, sir.

21

Q

-- you have borrowed or rented scaffolding?

22

A

Yes, sir.

23

Q

And this is to paint trim the same height

24

above the ground as the trim on the building here

25

involved in the Data Center?
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19

1

A

I can't say it was the same height.

It was

2

just to do scaffolding that our ladders would not reach

3

or weren't safe to use on that particular building.

4

Would your records, sir, be able to tell us

Q

5

when the scaffolding was obtained, whether it was

6

rented, whether it was borrowed, and the height at

7

which the painters were operating?

8

show that?
A

9

10

Would your records

If it was researched, then we could determine

what buildings had scaffolding, yes, sir.
Now, has the Bank employed independent

Q

11
12

contractors to paint the trim on other buildings and

13

under circumstances in which the independent contractors

14

used scaffolding?
A

15

I would have to say yes, I would -- I don't

16

have any particular site in might now, but I'm sure we

17

did.

18

Q

All right.

19

A

It's a rare occasion that we have to have

20

21

How many times has that happened?

a

scaffolding on our structures.
I understand that, sir.

Q

In fact, I thought I

22

understood you to say you only have two buildings that

23

are the same height as the Data Center here; is that

24

correct?

25

A

In my operating region, yes, sir.
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1

2
3
4

Q

And of those two buildings, only one of them

requires a scaffolding be used to paint the trim?
A

Yes, sir.

get ladders to specific areas, due to yard --

5

Q

6

A

7

scaffolding.

8

Q

9

There are occasions where you can't

Obstructions.
configurations and what not, and we need

All right, so those instances in which the

bank has used or borrowed or rented scaffolding to -

10

paint don't involve height so much as obstructions to

11

keep you from putting your ladders up close to it?

12
13
14

A

I guess it -- it involves heights because any

time you leave the ground, height is involved.
Q

I understand that.

But the point I'm making,

15

sir, is that -- what you're telling the Court is that

16

the reason scaffolding was used in those occasional

17

instances rather than ladders is not because ladders

18

wouldn't reach, it's because of obstructions that

19

prevented you from putting the ladders up against the

20

building; is that correct?

21

A

That and safety, yes, sir.

22

Q

All right.

Now, how many times has your

23

company employed independent contractors to paint office

24

scaffolds, paint the exterior office scaffolds?

25

MR. MURPHY:

Your Honor, I think we're really
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21
1

covering the same ground a lot of times here.
MR. GRAY:

2

3

I don't think he's answered this

one, Judge.

4

THE COURT:

I don't think he has either, but

5

I'm going to limit you in a minute.

6

Overruled.

7

BY MR. GRAY:

8

Q

9
10

Can you give us an approximation of how many

times the Bank has employed independent contractors to
paint the exterior in which scaffolding was used?

11
12

Go ahead.

A

Probably once every two years average, that

would have -- that's strictly a guess.

13

Q

Once every two years or so, maybe?

14

A

Mm-hmm.
MR. GRAY:

15

All right.

16

(Confers with co-counsel.)

17

BY MR. GRAY·:

18

Q

Just one second, Judge.

Mr. Boone, what percentage -- let me ask it

19

this way.

20

you

21

of the building.

22

scaffolding now, but the exterior of any building, once

23

or twice a year.

24
25

You've testified that once or twice a year

employ independent contractors to paint the exterior
And we're not talking about just

What percentage of the exterior buildings are
painted by your people, and what

per~entage
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are painted
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1
2

3

4

by independent contractors?
A

Overall, we probably do at least three-fourths

of the exterior paintings of our buildings.

Q

And then with regard to exterior trim that

5

requires scaffolding, what percentage have you employed

6

independent contractors?

7
8

9

A

I would say 35 to 50\ of the time; somewhere

in that range.
Q

And we've already established, then, that the

10

only building that you have that's the same height as

11

this Data Center, the only time the trim's been painted

12

-- the two times it's been painted have been by

13

independent contractors?

14

MR. MURPHY:

15

THE COURT:

16

17
18

MR. GRAY:

20

MR. MURPHY:

23

It's been asked and

Yes, sir.

I apologize.

I believe

that's all the questions I have, Your Honor.
THE COURT:

22

Sustained.

answered.

19

21

I object to that, Your Honor.

Redirect?
No questions, Your Honor.

That's

our evidence.
THE COURT:

Mr. Booth, you may have a seat;

thank you, sir.

24

(Witness stood aside.)

25

THE COURT:

Any evidence you want to offer,
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1

Hr. Gray?
HR. GRAY:

2

Your Honor,

I don't have any

3

evidence.

4

some discovery and determine what documentation Hr.

5

Booth has with regard to the independent contractors and

6

the painting, that sort of thing,

7

it for the record.

8

9

I would like the opportunity to engage in

MR. MURPHY:

just so we could have

I object to that, Your Honor;

This is here for a disposition on the merits, and the

10

hearing has been noticed,

11

months now.

12

the other side, and I'm ready to go here, and would like

13

to get this resolved today.

14

I believe, for about two

During that time,

THE COURT:

I have sent discovery to

So I object to that.

You want to be heard further?

15

I'll make a ruling; have you got any response to that as

16

to why you haven't --

17

HR. GRAY:

Well, Your Honor, this is a very

18

important case, it's a very serious case, it involves a

19

death of one individual, serious injuries to the other.

20

The -- and it's the decisions of the Virginia Supreme

21

Court as well as federal courts applying Virginia law

22

that make it clear this is a factual issue to be

23

determined, whether or not at the time of the injury or

24

the death the employee was engaged in the usual trade,

25

business or occupation of the owner.
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1

the question is whether or not at the time of the injury

2

or death these people were performing work that is

3

usually performed by the owner's employees.

4

you're not ready to argue on the law just yet, but

5

THE COURT:

And I guess

Well, but the point is, in the two

6

months, or however long it's been that this has been

7

set, did you not have an opportunity to conduct

8

discovery on the issue that was going to be heard today?

9

Could you have deposed Mr. Booth, could you have

10

requested production of documents relating to the issue

11

that we're hearing today?
MR. GRAY:

12

Yes, Your Honor, but I don't

13

believe it will take that much additional time to

14

provide

15

put in the record to be a basis for our position.

16
17

to obtain the discovery we're looking for to

THE COURT:

All right.

So,

I'm going to

sustain his objection.

18

MR. MURPHY:

19

THE COURT:

Thank you, Your Honor.
Because I think you've had an

20

opportunity to do it and we need to go forward.

21

want to be heard --

22

MR. MURPHY:

23

THE COURT:

24

MR. MURPHY:

25

Yes, Your Honor,

So, you

I do.

All right.
Your Honor, I have for the Court

a memorandum in support of our position.
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1

this is an area that has been of extensive interest to

2

the Supreme Court recently, and I know from my own

3

research that the Court is familiar with this subject

4

matter, so I'm going to make my remarks very brief and I

5

will rely largely upon what it is our written brief.

6

It is familiar learning, Your Honor, that where an

7

employer is sued in a case where the plaintiffs are

8

direct employees or statutory employees of the

9

employer, the exclusive remedy for any injuries

10

sustained is in the Industrial Commission of Virginia.

11

The only -- subject matter jurisdiction is there, the

12

exclusive remedy is under the Workers Compensation Act

13

of Virginia.

14

direct employment or whether the injured employee is a

15

so-called statutory employee of the owner.

16

This is true regardless of whether it is

I would just remark at this point that these cases,

17

of course, are driven by the provisions of the Workers

18

Compensation Act itself.

19

repeatedly held that this is a remedial statute, to be

20

liberally construed and in fact, all of its applications

21

in the recent history of the Court have been extremely

22

expansive.

23

The Virginia Supreme Court has

The question in this case is whether, as counsel

24

indicated -- that is, plaintiff's counsel indicated in

25

the opening, whether the work in which Mr. Viars and Mr.
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1

Johnson were engaged at the time of this accident was

2

within the trade, business or occupation of Jefferson

3

National Bank.

4

repeatedly noted that in cases involving a private

5

employer, the test to be applied is that originally

6

announced in Shell Oil v. Leftwich and subsequently in

7

the Bassett Furniture v. McReynolds case, and that is

8

whether the work was of a type which was regularly or

9

normally conducted through the Bank's own employees.

10

The Virginia Supreme Court has

I'm going to talk, Your Honor, not only about those

11

cases; but about three others:

12

Swannanoa, Carmody v. F . W. Woolworth, and Stewart v.

13

Bass.

14

Cook v. Skyline

Stewart v. Bass, I will say at the outset, is the

15

most important case in this analysis, because it is a

16

maintenance case, and it is a case in which the Virginia

17

Supreme Court looks at the trade, business or occupation

18

of the overall employer and concludes that maintenance

19

is included in that.

20

The other cases, I believe, though, are important

21

because of the evolution of this doctrine and more

22

importantly, the evolution of the Court's enunciation of

23

the doctrine as applied in Virginia.

24

Bassett cases, of course, are familiar because they

25

enunciate this normal work test, and there the law was
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1

for a number of years.

2

Cook v. Skyline Swannanoa is important because the

3

Court for the first time recognized the subcontracted

4

fraction of the main work test, expressly recognized it

5

in terms.

6

Carmody is important because it recognizes that

7

even though there is not a main contract, as there was

8

in the Cook case, that the ordinary trade, business or

9

occupation of an employer can be conducted through an

10

independent contractor.

In that case, it was someone

11

supplying photographic sales in a Woolworth store.

12

the Virginia Supreme Court said that yes, this was just

13

a normal extension of Woolworth's normal trade, business

14

or occupation of selling at retail.

And

15

I highlight those cases in summary, because I think

, 16

they show how the Court has come to deal with this whole

17

idea.

18

application of these principals, and as the test has

19

been evolved and the enunciation of the test has evolved

20

through these cases, what the Court has said time and

21

time again is that the central issue is whether the

22

activities in which the injured person was engaged at

23

the time of the accident was within the trade, business

24

or occupation.

25

The Shell Oil case is sort of a mechanical

And all of these tests, the normal work, the
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1

subcontracted fraction test, the utility cases such as

2

Centel v. Henderson, that looked to the statutory

3

authority that defines what the work of the employer is,

4

all of these, I suggest to the Court, are ways that the

5

fact-finder, which you are in this case, can get at this

6

central question of what the trade, business or

7

occupation is.

8
9

So I say all of this by way of background, and I
really think a lot of this is unnecessary, because the

10

evidence that's before the Court satisfies the Shell Oil

11

v. Leftwich case; it satisfies the test enunciated in

12

Bassett v. McReynolds.

13

uncontradicted evidence before the Court that the work

14

in which Mr. Viars and Hr. Johnson were engaged at the

15

time of their injury was of a type normally,

16

systematically and routinely done by the Bank through

17

its own employees in this maintenance staff.

18

There is clear and

It is clear from Hr. Booth's testimony that the

19

Bank owned a substantial number of physical facilities:

20

85 or 90, was his testimony.

21

there was a staff of ten, including him as a

22

supervisor, that normally, systematically and regularly

23

engaged in the maintenance of these buildings.

24

think the analysis can stop there.

25

maintenance.
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1

But the evidence before the Court goes a step

2

further.

Not only was the general maintenance activity

3

within the trade, business or occupation, but the

4

painting activity that was ordinarily -- that was

5

necessary to upkeep these buildings was also retained

6

in-house.

7

was systematically done, and in fact, the particular

8

type of painting involved in this case was regularly and

9

systematically done with the Bank's employees.

Mr . Booth tells the Court that the painting

The

10

Bank's employees did exterior trim painting.

That's

11

exactly what Mr. Johnson and Mr. Viars were doing at the

12

time of this injury.

13

The evidence, however, goes substantially further.

14

It says that even though Mr. Viars and Mr. Johnson were

15

painting trim above the ground, above the sidewalk, that

16

the Bank's employees did that, and in fact that the

17

Bank's employees also worked off of scaffolding.

18

important part about this, as I will suggest to the

19

Court later on, is under what circumstances the Bank

20

elected to use an independent contractor.

21

unequivocal and uncontradicted testimony before the

22

Court this morning is that the decision to use an

23

independent contractor, as opposed to using the in-house

24

forces, was driven by simply manpower, whether the work

25

could be done by the forces inside on a timely basis.
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1

And even under cross-examination, the evidence was

2

-- I think Mr . Booth's testimony was that there are, I

3

think he said, three to five exterior buildings were

4

painted -- the exterior trim was painted on those each

5

year.

6

also that where there was scaffolding involved

the

7

Court's recollection, of course, controls here

but

8

where there was scaffolding or above-ground painting

9

done, I think it was something like two-thirds or 75% of

Two of those were subcontracted.

I think he said

10

the work.

11

high work being done and exterior trim being done, it

12

was more than half the time where the Bank did that work

13

with its own forces.

14

And even on the instances where there was

But again, the central question in this case is

15

whether maintenance

16

painting -- was within the trade, business or

17

occupation of the Bank.

18

fact it was and the evidence before the Court is

19

overwhelming, in fact, that it was.

and in this case, exterior trim

I suggest to the Court that in

20

The last thing I want to say about this is an

21

anticipation of an argument that's going to be made that

22

I think is raised by the cross-examination.

23

Court will hear that this was some sort of specialized

24

equipment or specialized skill that these people had

25

that was involved in painting this work above the
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1

ground.

2

Bank didn't have its scaffolding; they had long ladders,

3

a lot of long ladders, and on occasion when their own

4

forces did this kind of painting, they in fact rented

5

scaffolding.

6

Mr. Booth says on cross-examination that the

I think that what is important on this point and

7

what needs to be said is this Stewart v. Bass case.

8

That's an important case because it recognizes in terms

9

that maintenance can be part of the trade, business or

10

occupation of someone who is engaged in something other

11

than what you would call a maintenance activity.

12

In Stewart v, Bass, the statutory employer was a

13

pulp paper manufacturer.

14

business or occupation, they had to keep,

15

distilling or purification ponds.

16

their responsibility, they had to drain and maintain

17

these ponds.

18

As part of their trade,
I think,

As an ongoing part of

In the Stewart case, there was ordinarily

19

maintenance activity going on.

I believe it was an

20

aerator or a drain trap of some sort that needed to be

21

taken out.

22

employer, employed a crane company to come in and pull

23

out that drain that needed to be pulled.

24

work was being done, the crane became entangled with

25

some overhead power lines and one of the employees of

The employer in that case, the canopy
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2

the paper company was injured.
The Supreme Court said that even though the paper

3

company did not maintain a crane, didn't have a crane of

4

its own, didn't normally have crane operators, that the

5

important inquiry is not so much related to the

6

equipment but what the function was, what was being done

7

at the time of the injury.

8

the time of the injury in the Stewart case was the

9

maintenance of those purification ponds.

10

And what was being done at

And the fact that the employer in that case didn't

11

have its own crane or didn't have its own crane

12

operators is irrelevant.

13

recognized in a case I know the Court is familiar with,

14

the Farish v. Currian case, in which the Fourth Circuit

15

in fact says, it is the character of the work that is

16

important.

17

case, specialized skills.

18

Jhis same test has been

And then they go on to talk about, in that

We don't have _in this case the kind of specialized

19

elevator maintenance skills that were involved in

20

Farish v. Currian.

21

character that was identical to the Bank's own

22

employees, doing work that was identical to what the

23

Bank's own employees did, on a regular and systematic

24

basis.

25

climbing scaffolding involved in this that the Bank

What we do have are people of a

And the fact that there was some sort of
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1

didn't own is irrelevant, not only because of this

2

character of the work analysis, but also in light of Mr.

3

Booth's testimony that this is the kind of stuff that

4

was rented by the Bank on occasion.

5

Your Honor, I believe that the evidence before the

6

Court is clear, it's unequivocal, that the work being

7

undertaken by Mr. Viars and Mr. Johnson at the time of

8

this unfortunate incident was of a type regularly and

9

systematically done by the Bank's own employees.

And

10

more important, that the character of the work,

11

maintenance, was necessary to the Bank's business, the

12

Bank had a ten-person facilities staff that was

13

responsible for this normal maintenance and upkeep, and

14

that this work was normally done by them in the conduct

15

of the business.

16
17
18
19

I think that the plea is well taken and we'd ask
the Court to sustain it.
THE COURT:

MR. GRAY:

21

THE COURT:

23

Mr. Gray, I'll

give you leave to file a responsive memorandum

20

22

Thank you, Mr. Murphy.

Thank you, Your Honor.
if you want to do that.

So you

certainly have that opportunity.
MR. GRAY:

I would certainly appreciate that.

24

prepared to argue at this point, but I'd prefer the

25

opportunity to present my response in writing.
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1

THE COURT:

2

MR. GRAY:

3

THE COURT:

4

MR. GRAY:

5

THE COURT:

6

All right,
Well,

rather than argue now?

I'd like to argue now--

Sure, yeah.
-- and I'll also like to submit the-That'd be fine; that's acceptable to

the Court.
MR. GRAY:

7

Your Honor, Mr. Murphy is trying to mix

8

things up just a little bit here.

9

that the question you have to decide is whether or not

10

at the time of this accident and injury -- at the time

11

of the death and the injury, Johnson and Viars were

12

employed in the trade, business or occupation of the

13

Bank.

14

He has agreed with me

The reason the Stewart case doesn't apply at all is

15

because they were performing a function that is an

16

integral part of the paper manufacturing company itself.

17

That's not what we have here.

18

bank,

19

sell securities, treasuries, CD's, those sorts of

20

things.

21

occupation of a bank.

22

It's the business of a

I would submit, is to loan money, handle deposits,

That's the business, the trade and the

The question,

I believe, is whether or not at the

23

time of this incident they were performing work normally

24

performed by banks' employees.

25

of course, is a very unique situation.
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First of all , we have a unique building.

1

It is the

2

only building of such a height with trim that has to be

3

painted at that height that the Bank owns in the 85 to

4

90 banks that Mr. Booth is familiar with .
Second of al l , the exterior trim on that bank has

5
6

only

7

- being painted by Viars and Johnson has only been

8

painted twice, once when they acquired the building in

9

'75 to '78, and once in March of 1988.

10

the exterior trim of the Bank that was painted -

Now, Mr. Murphy is absolutely correct, and I

11

compliment him for anticipating that I would see what we

12

have factually before you.

13

specialized situation, a unique situation.

14

does not normally employ its own -- does not normally

15

use its own employees to paint the exterior trim on the

16

buildings of this height.

17

the Bank doesn't even have scaffolding.

And what we have is a
The Bank

That requires scaffolding;

18

And the only instances in which they have borrowed

19

or rented scaffolding have been in situations where the

20

buildings are substantially lower and it wasn't because

21

the ladders didn't reach, it was because of

22

obstructions, et cetera, although he did mention that

23

the ladders weren't -- they couldn't get the ladders

24

close enough,

25

Bank.

I believe, is the way he put it, to the
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1

So what we have here is a specialized situation,

2

and that's where the Farish v. Currian Industries case

3

comes in, that's the Otis Elevator case here in

4

Albemarle County, and in that case, the Court held that

5

the inquiry should not stop where Mr. Murphy wants it t o

6

stop, namely paint a broad brush with the word

7

"maintenance" on top of it.

8

particular activity engaged in at the time, and whether

9

or not that particular activity was normally performed

10
11

The inquiry goes to the

by the employees of the Bank.
And what we see, and what I believe the evidence

12

shows, Your Honor, is that this type of work was not

13

normally performed by the Bank.

14

performed by independent contractors.

15

The Bank is not a

st~tutory

It was, in fact,

employer of either one

16

of these gentlemen and they're not entitled to have

17

their plea in bar sustained.

18

Court giving me an opportunity to respond in writing.

19
20

THE COURT:

Sure.

But I would appreciate the

How much time do you need to

file a responsive memorandum?

21

MR. GRAY:

22

THE COURT:

23

MR. MURPHY:

24

THE COURT:

25

MR. MURPHY:

Twenty-one days at the most, Your Honor.
Got any objection to that, Mr. Murphy?
None.
Do you want any responsive argument?
To the brief or today?
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2
3

4
5

6

THE COURT :
argument.
MR. MURPHY:

THE COURT:

All right.

So how much time you want

to reply?
MR. MURPHY:

8

THE COURT:

9

MR. MURPHY:

Ten days?
Ten days?

All right.

And my reply, ore tenus, Your Honor,

is going to be very brief.

11

THE COURT:

12

plenty of time.

13

I would like an opportunity to reply

to the brief.

7

10

Well, to the brief or to the oral

MR. MURPHY:

That's fine.

Go ahead, you've got

Counsel suggests correctly the inquiry

14

in this case is whether the plaintiffs were engaged in

15

the trade, business or occupation , but I believe paints

16

this inquiry too narrowly and says no, the Bank is

17

engaged in the business of taking deposits, making

18

loans, doing all the things that we normally expect

19

banks to do.

20

Time and time and time again, the Virginia Supreme

21

Court has recognized that construction and maintenance

22

can be part of a trade, business or occupation.

23

the sayings that lawyers have that I am fondest of is

24

that you leave a case where you come into it.

25

going to leave this argument where I came into it, Shell
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1

Oil v. Leftwich.

2

The cases that have come later in that line clearly

3

say that the normal work test identified in Shell Oil v .

4

Leftwich is an indicia for a private employer of what

5

that trade, business or occupation is.

6

is regularly and systematically undertaken by the Bank's

7

own employees, that that is an evidentiary indicia of

8

what that business is.

9

And if this wor k

But it's a substantially broader question.

That ' s

10

been recognized in the Centel v. Henderson case and I

11

think-in this Nichols case that was just decided.

12

fact,

13

that all of these various cases in the line -- again

14

this is the argument I made at the beginning -- all of

15

these cases, Shell Oil, Bassett v. McReynolds, Cook v.

16

Skyline Swannanoa, Carmody v. Woolworth, Centel v.

17

Henderson, all of them are talking about different ways

18

at the same problem.

19

In

I believe that it is Nichols that says in terms

The normal work test is one avenue that the Court

20

has available to it, and I suggest it's the appropriate

21

avenue in this case.

22

normally done by the Bank's employees.

The evidence is this work was

23

The only other thing I want to say about counsel's

24

argument is that -- and again, the Court's recollection

25

on this point controls -- counsel argued to the Court
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that the testimony was there was something inherently

2

special about this work and the Bank had never used its

3

own forces to paint this kind of building.

4

I believe the testimony was that the Bank had

5

painted the other building that was of a comparable

6

height to this, and about 50% of that work had been done

7

by the Bank's own employees.

8

there were instances where the Bank's employees worked

9

on scaffolding above the ground.

10

And on other occasions,

I think that you can carve

the case is

11

recognized and I made a note to myself as I was getting

12

ready to come over here today -- I think it's in the

13

brief, that this is not a clear-cut decision, it's fact-

14

specific.

15

particular case.

16

And you need to look at the facts of a

I believe we have presented the Court with evidence

17

of what the particular trade, business or occupation of

1~

the Bank was in this particular case.

19

resolving this question of whether the exterior trim

20

painting was within the Bank's ordinary trade, business

21

or occupation, it's easy to put too fine a point on it.

22

And I think in

If in fact selling retail photographic services was

23

not something that was ever done by Woolworth's

24

employees, which is what the facts were in the Carmody

25

v. Woolworth case, then the distinction which counsel
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1

urges in this case -- let me say, Carmody would have had

2

an opposite result.

3

take the facts of this case and apply it to Carmody.

4

can say, well, look, Woolworth didn't have its own

5

photographers, it didn't have its own photo clerks, it

6

never had any capacity to sell photographic services.

7

And we can take Carmody -- we can
We

Nevertheless, in Carmody v. F.W. Woolworth, the

8

Virginia Supreme Court says, look, it's a normal

9

extension of what Woolworth normally does, even though

10

they don't have photographers, even though they don't

11

have photographer retail sales clerks, they're

12

perfectly within their rights to undertake that portion

13

of their business through an independent contractor.

14

And I would say to the Court that even though there

15

may have been a specialized piece of equipment -- which

16

I don't think the evidence is today -- that it's just a

17

normal extension of the Bank's ordinary maintenance

18

activities.

19

evidence is, is that this is a piece of

20

requires no training beyond what the Bank already had,

21

was of a type that the Bank had previously used on its

22

own, and that the decision to paint through an

23

independent contractor on this basis was driven entirely

24

by a question of whether the work could be done on time

25

by the in-house forces.

In fact, however, I believe what the
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~quipment

that
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1

The Bank at all times had the ability to do this

2

work, the testimony is they had done it in the past, the

3

testimony is they had the skills to perform it now, but

4

they elected in this case to perform through an

5

independent contractor.

6

to the evidence, there were, I believe, three other

7

buildings that were being

8

being painted -- and this is an average figure, of

9

course -- but that there were other buildings that the

And at the same time, according

where exterior trim was

10

Bank was undertaking to paint exterior trim with its own

11

forces .
I believe the evidentiary record for the Court is

12

13

overwhelmingly clear.

14

engaged in by the plaintiffs at the time of the acciden t

15

was a normal maintenance activity that was within the

16

trade , business or occupation of Jefferson National

17

Bank.
Again, I believe the plea is well taken, and I'd

18
19

This activity that was being

ask the Court to sustain it.
THE COURT:

20

Thank you.

So we'll look forward to

21

the briefs, twenty-one days and ten, and I appreciate

22

your argument today.
(Thereupon this matter was concluded at 9:32

23
24

AM.)
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1

COMMONWEALTH OF VIRGINIA AT LARGE:

2

I, Pamela L. Swain, a Notary Public in and for

3

the Commonwealth of Virginia at Large, do hereby certify

4

that the foregoing hearing was taken before me at the

5

time and place specified in the caption herein, said

6

witness having been duly sworn before testifying.

7

I

do further certify that the said hearing was

8

taken by electronic recording means and that the same

9

has been transcribed into the English language and is,

10

to the best of my knowledge and ability, an accurate and

11

correct record of the said hearing.

12

I

hereby certify that I am neither attorney for any

13

party nor am I

14

party connected with this action, nor am I financially

15

interested in this action;

16
17

related to or employed by any attorney or

Given under my hand and seal this 29th day of
July, 1991.

18
19
20
21
22
23

PAMELA L. SWAI ,
My Commission Expires:
January 24, 1993
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VIRGINIA: IN THE CITY OF CHARLOTTESVILLE CIRCUIT COURT

PLAINTIFF

DAVID JOHNSON

v.

Law No. 4477

JEFFERSON NATIONAL BANK, et al.

DEFENDANTS

MOTION FOR NONSUIT
Pursuant to Virginia Code §8.01-380, Plaintiff moves to nonsuit
this action.

DAVID JOHNSON
-By Counsel-

R PLAINTIFF

/S/ DANIEL R. BIEGER
DANIEL R. BIEGER, CO-COUNSEL FOR PLAINTIFF

CERTIFICATE OF SERVICE
I certify that on August 15, 1991, I mailed a copy of this pleading
to Counsel of Record.
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CiiiCl;i CGUR T CLERK'S OFFICE
CHARLOTTESVILLE. VA .
PAUL C. Gt\VTT.CLERK

~y ~------ -- ~- ···-

VIRGINIA: IN THE CITY OF CHARLOTTESVILLE CIRCUIT COURT

PLAINTIFF

BARBARA TURNER, Adm' r . , etc .

v.

Law No. 4478

DEFENDANTS

JEFFERSON NATIONAL BANK, et al.

MOTION FOR NONSUIT
Pursuant to Virginia Code §8.01-380, Plaintiff moves to nonsuit
this action.

BARBARA TURNER, ADMINISTRATRIX
-By Counsel-

PLAINTIFF

/S/ DANIEL R. BIEGER
DANIEL R. BIEGER, CO-COUNSEL FOR PLAINTIFF

CERTIFICATE OF SERVICE
I certify that on August 15, 1991, I mailed a copy of this pleading
to Counsel of Record.

!991 ~UG 16 PH 1:55
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CiRCt;IT CCURT CLEfH\'S OFFIC~

CHARLOTTESVILLE. VA .

,:Au~';:I_cLE~-
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............ ,

JHN-15-1992
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21:07

TO

FROM

,·

AUG I 9 1991

----------

Trampowmac: PWa
1199· ~ Fairfax Sum
A.Jcalldria. VA lll14

V!br1d l'tadc Calll:r

- ·- ·- --- ~'"VA 5",10Court Squart

Buildin&

P.O. 8oK 1288
Ch&rlottesville, Vil'iinia 22902

3950 Chain ~ Road
FUfu. VA. Dl30
S210~Driw

(S04) 977-~00

McLIIA. VA 2210l

fax: (804) 98().2222

OM 1UIIS C..
Rldmload, VA 13219

137 'sbri: SUell
WiDi.unsblq. VA llll:
Tbe Army md ~ Cub .81
1617 El'l SUft\. N.W.
v.~oc~

Auqust 16, 1991

BJ··BaD4

Paul

c.

Garrett, Clerk

Circuit Court of the City of Charlottesville
315 East High Street
Charlottesville, Virginia

Re:

22901

Dayid_Jghnson v. Jefferson National Bank. et al.
Case No. 4477-L
Barbara Turner. Administ~atrjX& etc. v. Jefferson
National_BankJ et al.
Case No. 4478-L

Dear Mr. Garrett:
A hearing on defendant, Jefferson National Bank's pleas in
bar filed in the above-referenced actions was held before Judge
Peatross on July 24, 1991. For the assistance of the Court,
enclosed you will find copies of the hearing transcript. Plea~e
file a copy with the record of each proceeding.
·
At the July 24 hearing, Jefferson National filed a
Memoranchml in support of its ·pleas in· bar. · Judge- .Peatross ·
granted plaintiffs leave to file a brief in opposition on or
before August 14th. I have been advised by plaintiffs' counsel
that plaintiffs do not intend to file an opposition brief. The
briefinq schedule is therefore closed and the pleas in bar have
been before the Court for its decision since August 14th.
Jefferson National will rely on its openinq brief and the
evidence and argument presented at the hearing on July 24th.
Thank you for your attenticn to

t

.I

,, .._, -

_. . .

.._ ,

.. . _. ___ .

.

TO

Paul c. Garrett
Page 2
Auquat 16, 1991

Enclosur~s

ESM:.bs

cc:

Hon. Paul M. Peatross, Jr. (wjenclosure)
Gerald L. Gray, Esquire
Daniel R. Bieger, Esquire
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AUG 2 3 1991

IN THE CIRCUIT COURT FOR THE CITY OF CHARLOTTESVILLE

DAVID JOHNSON,
Plaintiff,

v.

Case No. 4477-L

JEFFERSON NATIONAL BANK, et al.,
Defendants.
OBJECTION OF JEFFERSON NATIONAL BANK
TO PLAINTIFF'S MOTION FOR NON-SUIT

Comes now the defendant, Jefferson National Bank, by
counsel, and respectfully objects to the motion for non-suit ·
herein filed by the plaintiff and in particular support thereof
states as follows:
1.

This case is presently the subject of a special plea

based upon the defendant's claim that the plaintiff was its
statutory employee at the time of the accident giving rise to
this litigation.
2.

This plea was before the Court for an evidentiary

hearing and argument on July 24, 1991.
3.

At the July 24th hearing, the defendant submitted a

memorandum of points and authorities in support of its plea in
bar.

Plaintiff's counsel requested and was granted 21 days

within which to file a response.

Pursuant to this ruling of the

Court, a reply brief was due to have been filed on behalf of the
plaintiff not later than August 14, 1991.
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4.

No reply brief has been filed by the plaintiff.

Instead, on or about August 15, 1991, the plaintiff filed a
written motion for voluntary non-suit puruant to Virginia Code
§8.01-380.
5.

In pertinent part, Virginia's non-suit statute

provides:
A party shall not be allowed to suffer a nonsuit as to any cause of action or claim, or
any other party to the proceeding, unless he
does so . . . before the action has been
submitted to the court for decision.
Virginia Code §8.01-380(a).
6.

In the present case, the briefing schedule established

by the Court was complete when the plaintiff elected to file no
brief in

oppositio~

to the defendant's memorandum of points and

authorities and, accordingly, this matter was submitted to the
Court for disposition on the merits on August 14, 1991.
7.

The plaintiff's motion for non-suit is untimely and as

provided by the express language of Virginia Code §8.01-380, the ,
plaintiff should not be permitted to suffer a non-suit under
these circumstances.
WHEREFORE, the defendant, Jefferson National Bank,
, respectfully moves this Honorable Court to deny the plaintiff's
motion for non-suit and to rule on the defendant's plea of
statutory employment.
JEFFERSON NATIONAL BANK
By Counsel
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Counsel for Jefferson National Bank

CERTIFICATE
I hereby certify that a true and exact copy of the foregoing
instrument was hand delivered this

Mr:

day of August, 1991

to Gerald L. Gray, Esquire, Gerald L. Gray, P.C., P. 0. Box 929,
Clintwood, Virginia

24228, and to Daniel R. Bieger, Esquire,

Copeland, Molinary_& Bieger, P. 0. Box 1296, Abingdon, Virginia
24210.
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VIRGINIA: IN THE CIRCUIT COURT FOR THE CITY OF CHARLOTTESVILLE
l

BARBARA TURNER, ADMINISTRATRIX, etc.,
Plaintiff,

v.

Case No. 4478-L

JEFFERSON NATIONAL BANK, et al.,
Defendants.
OBJECTION OF JEFFERSON NATIONAL BANK
TO PLAINTIFF'S MOTION FOR NON-SUIT

Comes now the defendant, Jefferson National Bank, by
counsel, and respectfully objects to the motion for non-suit
herein filed by the-plaintiff and in particular support thereof
states as follows:
1.

This wrongful death case is presently the subject of a

special plea based upon the defendant's claim that the plaintiff
was its statutory employee at the time of the accident giving
rise to this litigation.
2.

This plea was before the Court for an evidentiary

hearing and argument on July 24, 1991.
3.

At the July 24th hearing, the defendant submitted a

memorandum of points and authorities in support of its plea in
bar.

Plaintiff's counsel requested and was granted 21 days

within which to file a response.

Pursuant to this ruling of the

Court, a reply brief was due to have been filed on behalf of the
plaintiff not later than August 14, 1991.
4.

No reply brief has been filed by the plaintiff.

Instead, on or about August 15, 1991, the plaintiff filed a
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written motion for voluntary non-suit puruant to Virginia Code
§8.01-380.
5.

In pertinent part, Virginia's non-suit statute

provides:
A party shall not be allowed to suffer a nonsuit as to any cause of action or claim, or
any other party to the proceeding, unless he
does so . . . before the action has been
submitted to the court for decision.
Virginia Code §8.01-380(a).
6.

In the present case, the briefing schedule established

by the Court was complete when the plaintiff elected to file no
brief in opposition to the defendant's memorandum of points and
authorities and, accordingly, this matter was submitted to the
Court for
7.

disposit~on

on the merits on August 14, 1991.

The plaintiff's motion for non-suit is untimely and as

provided by the express language of Virginia Code §8.01-380, the
plaintiff should not be permitted to suffer a non-suit under
these circumstances.
WHEREFORE, the defendant, Jefferson National Bank,
respectfully moves this Honorable Court to deny the plaintiff's
motion for non-suit and to rule on the defendant's plea of
statutory employment.
JEFFERSON NATIONAL BANK
By Counsel

78

/

22902
Counsel for Jefferson National Bank

CERTIFICATE
I hereby certify that a true and exact copy of the foregoing
instrument was hand delivered

this~$~

day ' of August, 1991 to

Gerald L. Gray, Esquire, Gerald L. Gray, P.C., P.
Clintwood, Virginia

o. Box 929,

24228, and to Daniel R. Bieger, Esquire,

Copeland, Molinary _& Bieger, P. 0.

Abingdon, Virginia

24210.
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VIRGINIA:
IN THE CIRCUIT COURT FOR THE CITY OF CHARLOTTESVILLE
)

DAVID JOHNSON,

)
Plaintiff,)
)

v.

) Law No. 4477
)

JEFFERSON NATIONAL BANK, et al.,
)
Defendants.)
)

___________________________________

AMENDED MOTION FOR EXTENSION OF TIME TO FILE
POST-HEARING MEMORANDUM OR PLEADINGS
Pursuant to Rule 1:9 of the Rules of the supreme Court of
Virginia, the plaintiff in the action identified above moves the
Court for an order extending the time within which he may file his
post-hearing memorandum or such other pleadings as the laws of
Virginia

and the Rules

of the Supreme Court may permit.

The

grounds for this motion are as follows:
1.

The Court previously permitted the plaintiff until August

14, 1991, to file his memorandum addressing issues raised by the
special plea in bar of Jefferson National Bank ("the Bank").
2.
Morris

As shown by the Statement of Walton D. Morris, Jr.
statement"),

attached

to

this

motion

as

("the

Exhibit

A,

plaintiff's counsel prepared, reviewed, and had their memorandum
ready for filing with the Court on August 12, 1991.
3.

As also shown by the Morris statement, prior to August

14, 1991, plaintiff's counsel decided not to file their brief but
move for nonsuit of this action prior to its submission to the
Court for decision.
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4.

As shown by the Statement of Gerald L. Gray ("the Gray

s .t atement") ,

attached to this motion as Exhibit B,

plaintiff's

counsel prepared a motion for nonsuit and had that motion ready
for mailing on August 14, 1991.
5.

As

also

shown

by

the

Gray

statement,

Mr.

Gray

was

compelled to attend Court throughout the day on August 14, 1991,
and overlooked the nonsuit motion when he returned to his office
that day after business hours and after his staff had left his
office.
6.

On August 15, 1991, believing that the time for filing

the nonsuit motion had not expired,

Mr.

Gray mailed the motion

without moving for an extension of time.
7.

The interests of justice to the plaintiff in this matter

may only be served by the Court granting an extension of time to
September 27, 1991, within which the plaintiff may file either his
post-hearing brief on the issues raised by the Bank's plea in bar
or such other pleadings as the law of Virginia and the Rules of the
Supreme Court may allow.
8.

The granting of this motion will not prejudice the Bank

in any manner.
WHEREFORE, the plaintiff prays that the Court enter an order
extending to September 27, 1991, the time within which he may

2
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file his post-hearing memorandum or such other pleadings as may be
lawful and appropriate under the Rules.
Respectfully submitted,
DAVID JOHNSON
By Counsel

CERTIFICATE
I certify that on September 18, 1991, I hand-delivered a copy
of the foregoing motion to all counsel of record.
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VIRGINIA:
IN THE CIRCUIT COURT FOR THE CITY OF CHARLOTTESVILLE
)

DAVID JOHNSON,

)
Plaintiff,)
)

v.

) Law No. 4477
)

JEFFERSON NATIONAL BANK, et al.,
)
Defendants.)
)

_________________________________

)

)

BARBARA TURNER, Adm' r. , etc. ,
)
Plaintiff,)
)

v.

) Law No. 4478
)

JEFFERSON NATIONAL BANK, et al.,
)
Defendants.)

_______________________________ )
STATEMENT OF WALTON D. MORRIS. JR.
Walton D. Morris, Jr., co-counsel for the plaintiffs in the
actions identified above,
Court

regarding

(1)

the

makes the following statement to the
preparation

of

the

plaintiffs 1

post-

hearing memorandum on the issues raised by the plea in bar filed
by Jefferson National Bank ("the Bank") and (2) his conversations
with the Bank's counsel on August 15, 1991, regarding documents
filed or to be filed by the plaintiffs.
1.

I prepared the plaintiffs' post-hearing memorandum on the

statutory employer issues in these cases, completing work on the
document on August 12, 1991.
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2.

In conference with my co-counsel , I recommended to them,

and obtained their concurrence in, a plan to nonsuit these actions
prior to filing the post-hearing memorandum.
3.

In order to accommodate my family commitments on August

13-14, 1991, my law partner, Gerald L. Gray, agreed to prepare and
file the nonsuit motions.
4.

On

August

15,

1991,

while

on

a

business

trip

to

Washington, D.C., I received a call from E. Stanley Murphy, counsel
to the Bank, inquiring whether the plaintiffs had filed their posthearing brief.
5.

I

informed Mr. Murphy that the plaintiffs had,

to the

best of my knowledge, filed motions to nonsuit these actions, and
I offered to confirm this for him if possible.
6.

Because Mr. Gray had left his office when I

called on

August 15, 1991, I was unable to confirm whether Mr. Gray had in
fact filed the nonsuit motions, .and I so advised Mr. Murphy.
7.

On August 16,

confirmed to Mr.

1991,

after speaking with Mr.

Murphy that the plaintiffs had

motions on August 15, 1991.

2
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Gray,

I

filed nonsuit

As

an

officer

of

the

Court,

I

swear

that

the

foregoing

statement is true to the best of my knowledge and belief.
Respectfully submitted,

Post Office Box 929
Clintwood, Virginia
(703) 926-4607

24228

CERTIFICATE
~·

I certify that on September ~, 1991, I hand-delivered a copy
of the foregoing statement to all counsel of record.

,
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V!RGIN1As IN THE CITY OF

CHARLOTTES~LLE

CIRCUIT COURT

PLA.IH'riFF

BARBARA TURNER

Law No. 4478

v.

JEFFERSON NATIONAL BANK, et. al.

DEP'ENDAN'l'

DAVID JOHNSON

PLAINTIFF

Law No. 4477

v.

DEFENDANTS

JEFFERSON NATIONAL BANK, et al.

1. I am the Commonwealth' • Attorney for Dickenson County, Virqinia.

2.

on

August 14, 1991, I prepared a draft of a Motion for Hen-Suit

and instructed my private office staff to prepare a final draft for
my signature

and mailinq on that date.

3. My duties as Commonwealth' a Attorney required me to be in the
Dickenson County Circuit Court on Auguat 14, 1991, handlinq various
feloni••,

and

in

the

Dickenson County Juvenile

and

Dom.eatic

Relation• District Court proaecutinq misdemeanors.

4 • My duties as Ccmmonwaal th' a Attorney kept me out of my private
office until after 6a00 P.M. that niqht.
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s.

When I returned to my private office,

my

staff had left for the

day, and throuqh oversight, I failed to aiqn the Motion for a
voluntary non-suit.

6. On August 15, 1991, when I came to work that morninq, I promptly

signed and mailed the Motion for voluntary non-euit.

7. It was my belief that the Motion was timely filed, under the
circumstances, as it waa only one day past the time for Plaintiffs
to file their Brief and well before Defendant's reply Brief was
due.

~

an officer of the Court, I swear that the foregoing Statement

is true to the best of my knowledge and belief.
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VIRGIN·I A:
IN THE CIRCUIT COURT FOR THE CITY OF CHARLOTTESVILLE
)

BARBARA TURNER, Adm'r., etc . ,
)
Plaintiff,)
)

v.

) Law No. 4478
)

JEFFERSON NATIONAL BANK, et al.,
)
Defendants.)

_______________________________ )
AMENDED MOTION FOR EXTENSION OF TIME TO FILE
POST-HEARING MEMORANDUM OR PLEADINGS
Pursuant to Rule 1:9 of the Rules of the Supreme Court of
Virginia, the plaintiff in the action identified above moves the
Court for an order extending the time within which she may file her
post-hearing memorandum or such other pleadings as the laws of
Virginia

and the Rules of the Supreme Court may permit.

The

grounds for this motion are as follows:
1.

The Court previously permitted the plaintiff until August

14, 1991, to file her memorandum addressing issues raised by the
special plea in bar of Jefferson National Bank ("the Bank").
2.
Morris

As shown by the Statement .of Walton D. Morris, Jr. ("the
statement"),

attached

to

this

motion

as

Exhibit

A,

plaintiff's counsel prepared, reviewed, and had their memorandum
ready for filing with the Court on August 12, 1991.
3.

As also shown by the Morris statement, prior to August

14, 1991, plaintiff's counsel decided not to file their brief but
move for nonsuit of this action prior to its submission to the
Court for decision.
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4.

As shown by the Statement of Gerald L. Gray ("the Gray

statement"),

attached to this motion as Exhibit B,

plaintiff's

counsel prepared a motion for nonsuit and had that motion ready
fo~

mailing on August 14, 1991.
5.

As

also

shown

by

the

Gray

statement,

Mr.

Gray

was

compelled to attend Court throughout the day on August 14, 1991,
and overlooked the nonsuit motion when he returned to his office
that day after business hours and after his staff had left his
office.
6.

On August 15, 1991, believing that the time for _filing

the no.nsui t

motion had not expired,

Mr.

Gray mailed the motion

without moving for an extension of time.
7.

The interests of justice to the plaintiff in this matter

may only be served by the Court granting an extension of time to
September 27, 1991, within which the plaintiff may file either her
post-hearing brief on the issues raised by the Bank's plea in bar
or such other pleadings as the law of Virginia and the Rules of the
Supreme Court may allow.
8.

The granting of this motion will not prejudice the Bank

in any manner.
WHEREFORE, the plaintiff prays that the Court enter an order
extending to September 27, 1991, the time within which she may

2

... 89

..,..,

- ,_~

file her post-hearing memorandum or such other pleadings as may be
lawful and appropriate under the Rules.
Respectfully submitted,
BARBARA TURNER, Adm'r., etc.
By Counsel

CERTIFICATE
I certify that on September 18, 1991, I hand-delivered a copy
of the foregoing motion to all counsel of record.

3

90

VIRGINIA:
IN THE CIRCUIT COURT FOR THE CITY OF CHARLOTTESVILLE
}

DAVID JOHNSON,

}

Plaintiff,}

}

v.

) Law No.

4477

)

JEFFERSON NATIONAL BANK, et al.,

)
Defendants.))

_________________________________

)
)

BARBARA TURNER, Adm'r., etc.,
)
Plaintiff,)
}

} Law No.

v.

4478

}

JEFFERSON NATIONAL BANK, et al.,

)
Defendants. ))

_________________________________

STATEMENT OF WALTON D. MORRIS. JR.

Walton D. Morris, Jr., co-counsel for the plaintiffs in the
actions identified above, makes the following statement to the
Court regarding

(1)

the preparation of the plaintiffs'

post-

hearing memorandum on the issues raised by the plea in bar filed
by Jefferson National Bank ("the Bank") and (2) his conversations
with the Bank's counsel on August 15, 1991, regarding documents
filed or to be filed by the plaintiffs.
1.

I prepared the plaintiffs' post-hearing memorandum on the

statutory employer issues in these cases, completing work on the
document on August 12, 1991.
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2.

In conference with my co-counsel, I recommended to them,

and obtained their concurrence in, a plan to nonsuit these actions
prior to filing the post-hearing memorandum.
3.

In order to accommodate my family commitments on August

13-14, 1991, my law partner, Gerald L. Gray, agreed to prepare and
file the nonsuit motions.
4.

On

August

15,

1991,

while

on

a

business

trip

to

Washington, D.C., I received a call from E. Stanley Murphy, counsel
to the Bank, inquiring whether the plaintiffs had filed their posthearing brief.
5.

I

informed Mr. Murphy that the plaintiffs had,

to the

best of my knowledge, filed motions to nonsuit these actions, and
I offered to confirm this for him if possible.
6.

Because Mr. Gray had left his office when I called on

August 15, 1991, I was unable to confirm whether Mr. Gray had in
fact filed the nonsuit motions, and I so advised Mr. Murphy.
7.

On August 16,

confirmed to Mr.

1991,

after speaking with Mr.

Murphy that the plaintiffs had

motions on August 15, 1991.

2

Gray,

I

filed nonsuit

As

an

officer of

the

Court,

I

swear

that

the

foregoing

statement is true to the best of my knowledge and belief.
Respectfully submitted,

~~r~~f£
Post Office Box 929
Clintwood, Virginia
(703) 926-4607

24228

CERTIFICATE
~

I certify that on September ~, 1991, I hand-delivered a copy
of the foregoing statement to all counsel of record.
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VIRGINIA1 IN THE CITY 07 CHARLOTTESVILLE CIRCUIT COURT

PLAINTIFF

Law No. 4478

v.

JEFFERSON NATIONAL BANK, et. al.

DEFENDANT

DAVID JOHNSON

PLAINT I!'!'

Law No. 4477

v.

DEPENDANTS

JEFFERSON NATIONAL BANK, et al.

S'!!M100Di'f OP ljQN.P L. GRAY

1. I am the Commonwealth' • Attorney for Dickenson county, Virqinia.

2.

on

Auquat 14, 1991, I prepared a draft of a Motion for Hen-Suit

and instructed my private office staff to prepare a final draft for

my signature and mailinq on that date.

3. My duties as Cammcnweal th' a Attorney required me to be in the

Dickenson County Circuit Court on August 14, 1991, handlinq various

feloniea,

and in the Dickenson County Juvenile and Domestic

Relation• District Court proaecutinq aisdemeanora.

4. My duties as Ccmmonwaal th' a Attorney kept me out of my private
office until after 6a00 P.K. that niqht.
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s:. When I returned to my private office, my ataff had left for the

day,

and throuqh oversight, I

failed to aiqn the Motion for a

voluntary non-suit.

6. On Auqust 15, 1991, when I came to work that morning, I promptly

signed and mailed the MOtion for voluntary non-euit.

7. It was my belief that the .Motion waa timely filed, under the

circumstances, as it was only one day past the time for Plaintiffs
to· file their Brief and well before Defendant's reply Brief was

due.

Ae an officer of the Court, I swear that the foreqoinq Statement

is true to the best of my knowledge and belief •
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VIRGINIA:
IN THE CIRCUIT COURT FOR THE CITY OF CHARLOTTESVILLE
)

DAVID JOHNSON,

)
Plaintiff,)
)

v.

) Law No. 4477
)

JEFFERSON NATIONAL BANK, et al.,
)
Defendants.))

_________________________________

MOTION FOR LEAVE TO AMEND MOTION TO EXTEND TIME
Pursuant to Rule 1:8 of the Rules of the Supreme Court of
Virginia,

David Johnson moves the Court for leave to amend his

motion for an extension of time to file his post-hearing memorandum
or other pleadings.

The amendments which Mr.

leave to make are shown in the attached motion.
DAVID JOHNSON
By Counsel

~~~
&
Gray
Morris,~
Post Office Box 929
Clintwood, Virginia
(703) 926-4607

24228

96

Johnson requests

...

CERTIFICATE
I certify that on the 18th day of September, 1991, I handdelivered a copy of the foregoing motion to E. Stanley Murphy,
Esq., McGuire, Woods, Battle & Boothe, Post Office Box 1288,
Charlottesville, Virginia 22902, and to Francis L. Buck, Esq.,
Buck, Hogshire & Tereskerz, 211 East High Street, Charlottesville,
Virginia 22902.

·'·
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VIRGINIA:
IN THE CIRCUIT COURT FOR THE CITY OF CHARLOTTESVILLE
)

BARBARA TURNER, Adm'r., etc.,
)
Plaintiff,)
)

v.

) Law No. 4478
)

JEFFERSON NATIONAL BANK, et al.,
)
Defendants. ))

_______________________________

MOTION FOR LEAVE TO AMEND MOTION TO EXTEND TIME
Pursuant to Rule 1: 8 of the Rules of the Supreme Court of
Virginia, Barbara Turner, Administrator of the Estate of Billy Ray
Viers., deceased, moves the Court for leave to amend her motion for
an extension of time to file her post-hearing memorandum or other
pleadings.

The amendments which Ms. Turner requests leave to make

are shown in the attached motion.
BARBARA TURNER, Administrator
By Counsel

~B.~~

Gray & Morris, P . /
Post Office Box 929
Clintwood, Virginia 24228
(703) 926-4607
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CERTIFICATE
I certify that on the 18th day of September, 1991, I handdelivered a copy of the foregoing motion to E. Stanley Murphy,
Esq., McGuire, Woods, Battle & Boothe, Post Office Box 1288,
Charlottesville, Virginia 22902, and to Francis L. Buck, Esq.,
Buck, Hogshire & Tereskerz, 211 East High Street, Charlottesville,
Virginia 22902.

'
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JAY T. SwETT
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CHARLOTTESVILLE. VIRGINIA 22901
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Gerald L. Gray, Esquire
Walton D. Morris, Esquire
Gray & Morris, P.C.
McClure Avenue
P. 0. Box 929
Clintwood, Virginia 24228
E. Stanley Murphy, Esquire
McGuire, Woods, Battle & Boothe
P. o. Box 1288
Charlottesville, Virginia 22902
Re:

David Johnson v. Jefferson National Bank, et al
Law No. 4477
Barbara Turner, Administratrix, etc. v. Jefferson
National Bank, et al
Case No. 44778-L
Circuit Court for the City of ·Charlottesville

Gentlemen:
These matters come before the Court on the Pleas in Bar of
Jefferson National Bank filed in each case claiming that the
Court did not have subject matter jurisdiction over the claims of
both plaintiffs and asserting that the Worker's Compensation Act
of Virginia provided the exclusive remedy as to Jefferson
National Bank. The pleas were set down for hearing on July 24,
1991, at which time evidence was taken and oral argument made by
counsel for plaintiffs and counsel for Jefferson National Bank.
At the conclusion of that hearing c~unsel for plaintiffs
requested leave to respond in writing to the evidence and
arguments presented by counsel for Jefferson National Bank and
the Court granted plaintiffs 21 days to file a memorandum.
Counsel for Jefferson National Bank requested an opportunity to
reply to the brief and was granted a 10 day period within which
to reply to any brief filed by plaintiffs. At the end of the
21st day, or August 14, 1991, no legal memorandum had been filed
by the plaintiffs. On August 15, 1991, plaintiffs' counsel
mailed motions for nonsuit in each case, which were received and
marked filed by the Clerk of Court on Augu~t 16, 1991. Jefferson

-----
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Gerald L. Gray, Esquire
Walton D. Morris, Jr., Esquire
E. Stanley Murphy, Esquire
September 23, 1991
Page 2
National Bank, by counsel, filed an objection to plaintiffs'
motions for nonsuit in each case and each side has submitted a
legal memorandum in support of their respective positions.
In
addition, on September 18, 1991, plaintiffs filed a Motion for
Extension of Time to File Post-Hearing Memorandum or Pleadings,
which the Court received and marked "Filed". However, no
argument was permitted on September 18, 1991 because such a
motion had not been noticed for hearing on that date.
The question presented in this case is whether plaintiffs'
motions for nonsuit were made before the action had been
submitted to the Court for decision. Section 8.01-380 of the
Code of Virginia of 1950, as amended, states as follows:
"A
party shall not be allowed to suffer a nonsuit as to any cause of
action or claim, or any other party to the proceeding, unless he
does so before a motion to strike the evidence has been sustained
or before the jury retires from the bar or before the action has
been submitted to the Court for decision." (Emphasis added).
There are two cases applicable to this factual situation:
City of Hopewell v. Cogar, 237 Va. 264 (1989) and Wells v. Lorcom
House Condo. Council, 237 Va. 247 (1989).
In the City of
Hopewell case, defendants filed a motion for summary judgment,
which was argued orally to the trial court by counsel on March
27; 1986. Counsel for both parties were given 15 days to submit
simultaneous memoranda in support of their respective positions.
Thirteen days after oral argument, the plaintiff filed a motion
to nonsuit.
The trial court granted the motion for summary
judgment and ruled that the motion for nonsuit came too late.
The Supreme Court ruled as follows:
The legal effect of the 15-day grace period was
to postpone 'single submission' of the matter for
the 15 days. In spite of the trial court's finding
to the contrary, further action and further consideration was indicated as a matter of law by the
extension of time permitted by the court.
Had the
plaintiff waited until after the 15 -day period had
expired, then the plaintiff would have been precluded
from taking a nonsuit because, under those circumstances,
the action would have been 'submitted' under the statute.
Id. at 267.
Among the many issues in the Wells case was the question of
whether a motion for nonsuit had been made after the action had
been submitted to the Court for decision. The Court, in deciding
that the action had been submitted, noted that there were a
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Gerald L. Gray, Esquire
Walton D. Morris, Jr., Esquire
E. Stanley Murphy, Esquire
September 23, 1991
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number of matters upon which the parties had joined issue and
argued to the trial court including defendant's Demurrer, Plea in
Bar and Motion to Dismiss. The Court then noted the following:
"Any one of those pleadings were case dispositive if the court
ruled in favor of the defendants. Moreover, the record is clear
that no one, neither the trial judge nor the attorneys,
contemplated that any further action, such as briefing, was
necessary in order to enable the court to decide the issues."
Wells, supra, 237 Va. at 252.
It is clear from the pronouncement by the Court at the
. hearing of July 24, 1991 that the only thing left before the
matter was "submitted to the court for decision" was the filing
of a memorandum by plaintiffs' counsel within 21 days of July 24,
1991, or by August 14, 1991, and the filing of a reply brief
within 10 days by counsel for Jefferson National Bank. This
court finds that as of the end of the business day on August 14,
1991, the Plea in Bar in each case had been "submitted to the
court for decision" because no brief had been filed by plaintiffs
and Jefferson National Bank had nothing to which to reply.
Its
legal authority had already been filed with the Court on July 24,
1991. Therefore, under the reasoning set forth in the previous
two cases, plaintiffs were precluded from filing the motions for
a nonsuit in each case.
Plaintiffs assert in their Memorandum of Law that the filing
of the transcript of the July 24, 1991 hearing was necessary
before the matter was submitted to the court for decision.
Clearly, at the July 24, 1991 hearing it was not indicated that
such a transcript was necessary or anticipated by the Court in
order to render a decision. Therefore, that assertion fails.
Under the evidence presented at the hearing on July 24, 1991
in support of the Pleas in Bar, and for the reasons stated to the
Court in oral argument and by memorandum of legal authority, the
Court finds the Plea in Bar in each case to be sustainable, and
the Court sustains the Plea in Bar in each case.
The Motion for Extension of Time to File Post-Hearing
Memorandum or Pleadings filed with the Court on September 18,
1991 in each is denied.
Mr. Murphy is requested to draft an order consistent with
this opinion, circulate it to counsel for plaintiffs for
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endorsement, and present it to the Court for entry.
Ver0uly

youy:; ~ 1,.../"

(_{[~ "M~ ()__)

Paul M. Peatross, Jr.
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IN THE CIRCUIT COURT'FOR THE CITY OF CHARLOTTESVILLE

DAVID JOHNSON,
Plaintiff,

v.

Case No. 4477-L

JEFFERSON NATIONAL BANK, et al.,
Defendants.
PINAL ORDER OF JUDGMENT

----.

This matter came on by motion of the defendant, Jefferson
National Bank, for entry of an order sustaining its plea in bar
herein filed, upon the motion of the plaintiff for entry of an
order of voluntary non-suit and upon motion of the plaintiff for
entry of an order extending the briefing schedule previously
established by this Court; and
It appearing to the Court for the reasons stated in this
Court's letter opinion of September 23, 1991 that the defendant's
motion should be granted and that the plaintiff's motions should
be denied; it is hereby
ORDERED as follows:
A.

This Court's letter opinion of September 23, 1991 be
and hereby is incorporated by reference into this
order;

B.

The plaintiff's motion for voluntary non-suit pursuant .
to Virginia Code §8.01-380 is DENIED;

c.

The plaintiff's motion to extend the briefing schedule
previously established by this Court is DENIED; and
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The Court having concluded that the plaintiff was a
statutory employee of Jefferson National Bank at the
time of the incidents complained of in the motion for
judgment and that the plaintiff's exclusive remedy is
contained in the Virginia Workers' Compensation Act,
the plea in bar of Jefferson National Bank is SUSTAINED
and the plaintiff's motion for judgment against
Jefferson National Bank is DISMISSED WITH PREJUDICE and
stricken from the docket of this Court.

The Court notes the following objections of plaintiff's
counsel to the above rulings and other proceedings herein:
1.

Plaintiff objects to the Court's denial of plaintiff's
oral motion on July 24, 1991, for leave to present
further evidence in opposition to defendant's plea in
bar, on the grounds that on July 24, 1991, plaintiff
had been given notice only that the defendant would
move for entry of an order sustaining defendant's plea

in bar, not that an evidentiary hearing would be held;
that the denial was an abuse of discretion; and that as
a result of that ruling, the Court has an incomplete
record before it upon which to make its decision on the
plea in bar.
2.

Plaintiff objects to the Court's refusal to hear
plaintiff's motion for an extension of time in which to
file his brief on September 18, 1991, on the grounds
that it was an abuse of discretion.
-2-
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3.

Plaintiff objects to the Court's denial of plaintiff's
motion for an extension of time in which to file his
brief, on the grounds that granting the extension would
not prejudice the defendant; that refusal to grant the
motion was an abuse of discretion; and that it was an
abuse of discretion for the Court to rule on the motion
prior to the date and time scheduled to hear argument
on the motion for an extension, which was September 27,
1991, at 1:00 P.M.

4.

Plaintiff objects to the Court's refusal to grant
plaintiff's motion for a voluntary non-suit on the
grounds that the motion was filed within the briefing
schedule of the Court; that mailing the motion for
voluntary non-suit on August 15, 1991, rather than
August 14, 1991, was excusable neglect; that the motion
for voluntary non-suit was filed before the issue of
the plea in bar was submitted to the Court for
decision, as shown by, among other things, defense
counsel's tender on August 16, 1991 of the transcript
of the July 24, 1991 hearing; and that the Court abused
its discretion in refusing to grant the

5.

motion~

Plaintiff objects to the Court's sustaining of the plea
in bar on the grounds that the ruling was made on an
incomplete record and that defendant was not a
statutory employer of plaintiff's decedent.

-J-106

The Court further notes that the endorsement of counsel for
the defendant does not constitute agreement with the correctness
of any of the foregoing objections nor an agreement that all of
su.ch objections have been properly preserved.
THIS ORDER IS FINAL AS TO JEFFERSON NATIONAL BANK.
ENTERED

this

I ~ 'i"r-

day of

OvTo ~

rph
McGuire, Woo , Battle
P. o. Box 1288
Charlottesville, VA 22902
VSB No. 23097
Counsel for Jefferson National Bank

SEEN AND OBJECTED TO;
EXCEPTIONS NOTED AS ABOVE:

~~~

~d t. Gray

Walton D. Morris, Jr.
Gray & Morris, P.C.
P. o. Box 929
Clintwood, VA 24228
Daniel R. Bieger
P. o. Box 1296
Abingdon, VA 24210

Counsel for Plaintiff
-4-
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, 1991.

SEEN:

~

Frank L. Buck
Buck, Hogshire and Tereskerz
211 East High Street
Charlottesville, VA 22901
Counsel for Scaffold Climber, Inc.

-s-
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Gerald L. Gray, Esquire
Walton D. Morris, Esquire
Gray & Morris, P.C.
MCClure Avenue
P. o. Box 929
Clintwood, Virginia 24228
E. Stanley Murphy, Esquire
McGuire, Woods, Battle & Boothe
P. 0. Box 1288
Charlottesville, Virginia 22902
Re:

David Johnson v. Jefferson National Bank, et al
Law No. 4477
Barbara Turner, Administratrix, etc. v. Jefferson
National Bank, et al
Case No. 44778-L
Circuit Court for the City of Charlottesville

Gentlemen:
These matters come before the Court on the Pleas in Bar of
Jefferson National Bank filed in each case claiming that the
Co~rt did not have subject matter jurisdiction over the claims of
~oth plaintiffs and asserting that the Worker's Compensation Act
of Virginia provided the exclusive remedy as to Jefferson
National Bank . . The pleas were set down for hearing on July 24,
1991, at which time evidence was taken and oral argument made by
counsel for plaintiffs and counsel for Jefferson National Bank.
At the conclusion of that hearing counsel for plaintiffs
requested leave to respond in writing to the evidence and
a-rguments presented by counsel for Jefferson National Bank and
the Court granted plaintiffs 21 days to file a memorandum.
Counsel for Jefferson National Bank requested an opportunity to
reply to the brief and was granted a 10 day period within which
t~ reply to any brief filed by plaintiffs.
At the end of the
21st day, or August 14, 1991, no legal memorandum had been filed
by the plaintiffs. · On August 15, 1991, plaintiffs' counsel
mailed motions for nonsuit in each case, which were received and
marked filed by the Clerk of Court on August 16, 1991. Jefferson
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National Bank, by counsel, filed an objection to plaintiffs'
motions for nonsuit in each case and each side has submitted a
legal memorandum in support of their respective positions.
In
addition, on September 18, 1991, plaintiffs filed a Motion for
Extension of Time to File Post-Hearing Memorandum or Pleadings,
which the Court received and marked "Filed". However, no
argument was permitted on September 18, 1991 because such a
motion had not been noticed for hearing on that date.
The question presented in this case is whether plaintiffs'
motions for nonsuit were made before the action had been
submitted to the Court for decision.
Section 8.01-380 of the
Code of Virginia of 1950, as amended, states as follows:
"A
party shall not be allowed to suffer a nonsuit as to any cause of
action or claim, or any other party to the proceeding, unless he
does so before a-motion to strike the evidence h~s been sustained
or before the jury retires from the bar or before the action has
been submitted to the Court for decision." (Emphasis added).
There are two cases applicable to this factual situation:
Citv of Hopewell v. Cogar, 237 Va. 264 (1989) and Wells v. Larcom
House Condo. Council, 237 Va. 247 (1989).
In the City of
Hooewell case, defendants filed a motion for summary judgment,
which was argued orally to the trial court by counsel on March
27; 1986. Counsel for both parties were given 15 days to submit
simultaneous memoranda in support of their respective positions.
Thirteen days after oral argument, the plaintiff filed a motion
to nonsuit. The trial court granted the motion for summary
judgment and ruled that the motion for nonsuit came too late.
The Supreme Court ruled as follows:
The legal effect of the 15-day grace period was
to postpone 'single submission' of the matter for
the 15 days. In spite of the trial court's finding
to the contrary, further action and further consideration was indicated as a matter of law by the
extension of time permitted by the court.
Had the
plaintiff waited until after the 15 -day period had
expired, then the plaintiff would have been precluded
from taking a nonsuit because, under those circumstances,
the action would have been 'submitted' under the statute.
Id. at 267.
Among the many issues in the Wells case was the question of
whether a motion for nonsuit had been made after the action had
been submitted to the Court for decision. The Court, ln deciding
that the action had been submitted, noted that there were a
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number of matters upon which the parties had joined issue and
argued to the trial court including defendant's Demurrer, Plea in
Bar and Motion to Dismiss. The Court then noted the following:
"Any one of those pleadings were case dispositive if the court
ruled in favor of the defendants.
Moreover, the record is clear
that no one, neither the trial judge nor the attorneys,
contemplated that any further action, such as briefing, was
necessary in order to enable the court to decide the issues."
Wells, suora, 237 Va. at 252.
It is clear from the pronouncement by the Court at the
. hearing of July 24, 1991 that the only thing left before the
matter was "submitted to the court for decision" was the filing
of a memorandum by plaintiffs' counsel within 21 days of July 24,
1991, or by August 14, 1991, and the filing of a reply brief
within 10 days by counsel for Jefferson National Bank. This
court finds that·as of the end of the business day on August 14~
1991, the Plea in Bar in each case had been "submitted to the
court for decision" because no brief had been filed by plaintiffs
and Jefferson National Bank had nothing to which to reply.
Its
legal authority had already been filed with the Court on July 24,
1991. Therefore, under the reasoning set forth in the previous
two cases, plaintiffs were precluded from filing the motions for
a nonsuit in each case.
Plaintiffs assert in their Memorandum of Law that the filing
of the transcript of the July 24, 1991 hearing was necessary
before the matter was submitted to the court for ~ecision.
Clearly, at the July 24, 1991 hearing it was not indicated that
such a transcript was necessary or anticipated by the Court in
order to render a decision. Therefore, that assertion fails.
Under the evidence presented at the hearing on July 24, 1991
in support of the Pleas in Bar, and for the reasons stated to the
Court in oral argument and by memorandum of legal authority, the
Court finds the Plea in Bar in each case to be sustainable, and
the Court sustains the Plea in Bar in each case.
The Motion for Extension of Time to File Post-Hearing
Memorandum or Pleadings filed with the Court on September 18,
1991 in each is denied.
Mr. Murphy is requested to draft an order consistent with
this opinion, circulate it to counsel for plaintiffs for
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endorsement, and present it to the Court for entry.
ve~uly youn ~J.../'

~

~ fl.)

(_(J
"M
Paul M. Peatross, Jr.
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VIRGINIA:

IN THE CIRCUIT COURT FOR THE CITY OF CHARLOTTESVILLE

BARBARA TURNER, ADMINISTRATRIX, etc.,
Plaintiff,
Case No. 4478-L

JEFFERSON NATIONAL BANK, et al.,
Defendants.
FINAL ORDER OF JUDGMENT
This matter came on by motion of the defendant, Jefferson
National Bank, for entry of an order sustaining its plea in bar
herein filed, upon the motion of the plaintiff for entry of an
order of voluntary non-suit and upon motion of the plaintiff for
entry of an order extending the briefing schedule previously
established by this Court; and
It appearing to the Court for the reasons stated in this
Court's letter opinion of September 23, ' 1991 that the defendant's
motion should be granted and that the plaintiff's motions should
be denied; it is hereby
ORDERED as follows:
A.

This Court's letter opinion of September 23, 1991 be
and hereby is incorporated by reference into this
order;

B.

The plaintiff's motion for voluntary non-suit pursuant
to Virginia Code §8.01-380 is DENIED;

c.

The plaintiff's motion to extend the briefing schedule
previously established by this Court is DENIED; a.nd
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D.

The Court having concluded that the plaintiff was a
statutory employee of Jefferson National Bank at the
time of the incidents complained of in the motion for
judgment and that the plaintiff's exclusive remedy is
contained in the Virginia Workers' Compensation Act,
the plea in bar of Jefferson National Bank is SUSTAINED
and the plaintiff's motion for judgment against
Jefferson National Bank is DISMISSED WITH PREJUDICE and
stricken from the docket of this Court.

The Court notes the following objections of plaintiff's
counsel to the above rulings and other proceedings herein:
1.

Plaintiff objects to the Court's denial of plaintiff's
oral motion on July 24, 1991, for leave to present
further evidence in opposition to defendant's plea in
bar, on the grounds that on July 24, 1991, plaintiff
had been given notice only that the defendant would
move for entry of an order sustaining defendant's plea
in bar, not that an evidentiary hearing would be held;
that the denial was an abuse of discretion; and that as
a result of that ruling, the Court has an incomplete
record before it upon which to make its decision on the
plea in bar.

2.

Plaintiff objects to the Court's refusal to hear
plaintiff's motion for an extension of time in which to
file her brief on September 18, 1991, on the grounds
that it was an abuse of discretion.
2
- -
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3.

Plaintiff objects to the Court's denial of plaintiff's
motion for an extension of time in which to file her
brief, on the grounds that granting the extension would
not prejudice the defendant; that refusal to grant the
motion was an abuse of discretion; and that it was an
abuse of discretion for the Court to rule on the motion
prior to the date and time scheduled to hear argument
on the motion for an extension, which was September 27,
1991, at 1:00 P.M.

4.

Plaintiff objects to the Court's refusal to grant
plaintiff's motion for a voluntary non-suit on the
grounds that the motion was filed within the briefing
schedule of the Court; that mailing the motion for
voluntary non-suit on August 15, 1991, rather than
August 14, 1991, was excusable neglect; that the motion
for voluntary non-suit was filed before the issue of
the plea in bar was submitted 'to the Court for
decision, as shown by, among other things, defense
counsel's tender on August 16, 1991 of the transcript
of the July 24, 1991 hearing; and that the Court abused
its discretion in refusing to grant the motion.

5.

Plaintiff objects to the Court's sustaining of the plea
in bar on the grounds that the ruling was made on an
incomplete record and that defendant was not a
statutory employer of plaintiff's decedent.

-3-
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The Court further notes that the endorsement of counsel for
the defendant does not constitute agreement with the correctness
of any of the foregoing objections nor an agreement that all of
such objections have been properly preserved.
THIS ORDER IS FINAL AS TO JEFFERSON NATIONAL BANK.
ENTERED this

I

~~~day

of

0~

ASK

an ley
McGuire,
P. 0. Box 1288
Charlottesville, VA 22902
VSB No. 23097
Counsel for Jefferson National Bank

SEEN AND OBJECTED TO;
EXCEPTIONS NOTED AS ABOVE:

eraldL Gray
-> ()'
Walton D. Morris, Jr.
Gray & Morris, P.C.
P. o. Box 929
Clintwood, VA 24228
Daniel R. Bieger
P. o. Box 1296
Abingdon, VA 24210
Counsel for Plaintiff
- 4-
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, 1991.

SEEN:

J;;;1
Frank L. Buck
Buck, Hogshire and Tereskerz
211 East High Street
Charlottesville, VA 22901
Counsel for Scaffold Climber, Inc.
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