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IN THE

Supreme Court of ~ppeals
of Virginia.
At Wytheville.
June Term, 1926.

M.P . ARTRIP E'l' ALS.
vs.

B. A. KELLY ET ALS . .
" -'--oo--::
FRoM THE CmcmT CoURT

OF

RussELL CouNTY, VmGINIA.

"The Briefs shall .be printed in type not less in size
than small pica, and shall be nine inches in length and six
inches in width, so as to conform in dimensions to the print. ed records along with which they ar.e to be bound, in accordance with the Act of, Assembly approved March 16, 1903; and
the Clerks of this Court are directed not to receive or file
a Brief not conforming in all respects to the aforementioned
requirement!.''
The foregoing is printed in small pica type for the infonnation of oounsel.
J. M. KELLY 1 Clerk.
Johll A. Oook.. Boo.k IUl4 .fob Printer.
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'IN THE

Supreme Court of Appeals

of Virginia.
At Wytheville.
-o--

June Term, t926.

lVI. P. AR.TRIP ET

ALS~

vs.

B. A. KELLY ET' ALS. ·
-o--

'ro THE HoNoRABLE

JuDGEs

oF THE SuPREME CoURT oF APPEALS

OF VIRGINIA:

Your petitioners, M. P. Artrip, D. H. Musick, L. T. Huffman, Sykes & Jessee, J. R. Owens, G. R. Duty, W. 0. Parrott, L; P. Musick, Garland Puckett, K. S. Thomas, William
Nash, Ira Monk, I. K. Munsy & Company, Mrs. E. V. Gilliam,
Scott Gilliam, J. R. Sykes & Company, Cleveland Hardware
Company, J. E. Pile & Company, and J. A. Pile, respectfully
represent that they are aggrieved by a final decree of the
Circuit Court of Russell County, Virginia, rendered tT une
16th, 1925, in the chancery cause wherein M. P. Artrip, and
.others were complainants and B. A. Kelly and others were
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d~fendants. A transcript of the record of the proceedings
in said cause, as well as the final decree therein, is herewith
exhibited.

STATEMENT OF THE FACTS;
The undisputed facts in the case at bar are as

follows~

On the 16th day of A.ugust, 1922, the defendant, B. A.,
Kelly, was the owner in fee simple of a certain tract of land1
containing about thirty five acres, and certain personal prop:.
erty described in the original bill in this· cause, which on that
day he conveyed to his wife, Odie V. Kelly, the consideration mentioned in the deed being the sum of$1500.00 in cash.
On the following day, August 17th, the ·same property was
conveyed by Odie V. Kelly and her husband, the same B. A..
·Kelly, to Albert Robinson, the latter being the only party
defendant who has appeared, or offered, to make defense
to complainants' suit to have the deeds in question. set aside.
The consideration recited in the last deed was the sum of
$2275.00, cash in hand, and the assumption of a deed of trust
to the Federal Land Bank of Baltimore securing a debt·
amounting to the suni of $600.00. The deed from the Kellys
to Robins on does not rnention a certain deed of trust to S.
B. Quillen, trustee, which secured a debt amounting to the
· sum of $275.00. Both of these deeds were admitted to record
on the same day, August 17th, 1922. ·
wi~e

Albert Robinson is a brother-in-law of B. A. Kelly,' the
of Robinson being a sister of B. A. Kelly.

For several months prior to the transactions above described, B. A. Kelly had been actively engaged in the business of buying and selling live stock, and had in this manner
become considerably involved ill debt. It also appears that
in these transactions he invariably gave his notes for the.·
·property which he bought, and then re-sold it for whatever
price he could obtain, bu.t always .for a cash con,sideralion,~
During the same period he also borrowed considerable sums
of money from the bank on the strength of endorsements
secured by false representatj ons to certain of his neighbors.
It is further undl.sputed that for several months prior
to the 17th of August, 1922. the date of the alleged fraudulent· conveyance from the Kell~ys to Albert Robins on, there
had been negotiations of a sort between the parties·Jooking to· .

a sale of the property in question. That about three months
before the 17th of August a verbal contract was actualy entered into for a sale of the property at an agreed price of
$1800.00, but before the deal was actually consummated it
fell through for some reason not explained. That about this
time Albert Robinson investigated the title to the property
and found against it a deed of trust for $275.00, the existence of which had been concealed .from Robinson by Kelly,
\vhich caused Robinson to make up his mind that he would
have to ''watch K.elly. '' Some time before the deal was
finally consummated Robins on was advised by the Deputy
Clerk of the Circuit Court, the same party who examined the
title for him, that he (Robinson) should execute non-negotiable notes for the property in case of a trade in order to
make himself safe. And ~tfr. Hargis, the clerk, prepared
some blank notes, made non-negotiable, to be used by Robinson for that purpose and delivered them to Robinson, which
notes were never used.
Kelly first proposed to sell the land and personal property in question to Albert Robinson in June, 1922, at which
time Robinson inspected the personal property, that being
the first and last time he ever saw it until after the trade.
On the date of the conveyance from B. A. Kelly to his
wife, Odie V. l{elly, the said Odie V. Kelly did not possess
any funds 'vhatever out of which she could have paid B. A.·
Kelly the cash consideration mentioned in the deed, \Vhich
fact was known by Albert Robinson and no where denied
by him.
The deed from Odie V. Kelly and husband to Albert
Robinson was delivered and admitted to record, a deed reciting a cash consideration of $2275.00, with receipt acknowl- ·
edged, before it is even contended that any money was ever
paid to the l{ellys.
ASSIGNMENT OF ERROR.
rrhe Circuit Court erred in its decree of June 16th, 1925,
in that it refused to set the deeds from B. A. l{ellv to Odie
V. Kelly, and from Odie V. Kelly and B. A. Kelly 'to Albert
Robinson, dated on August lGth, 1922, and August 17th, 1922,
respectively, aside and subject the property conveyed by them
to the payment of the debts of B. A. l{elly.
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ARGUMENT ON AUTHORITY.
The rules of law applicable to the issue in this case ar:e
so familiar and well settled that counsel for appellants content themselves by quoting a few excerpts froln the· following cases only, together with the section of the Code of Vir.._
ginia making c_onveyances of this class void.
Section 5184 Code of Virginia:
'' Everygift, conveyance, assignment, or transfer of,
or charge upon, any estate, real or personal, every suit,
commenced, or decree, judgment, or execution suffered
or obtained, and every bond or· other writing given with
intent to delay, hinder, or defraud creditors, purchasers,
or other persons of or from what they are or may be
lawfully entitled to, shall, as to such creditors, purchasers or other persons, their representatives, or assigns, be void. This section shall not affect the title of
a purchaser for valuable consideration, 111nless it appea/r
thal he had notice of the fra,udvulen~t intent of his im.mednate graWIAtor or of the frw11td rendle.ring void the· title of
such gran·tor."
Stauffer vs. Kennedy, 47 W. Va. 714, 35 S. E. 892,' When a c0nveyance in favor of a relative leaves
a man without means to satisfy his creditors, it is the
basis of a strong suspicion of fraud; it is. prima facie
fraudulent, and calls upon the grantee to furnish strong
proof of the bona fides of the transaction.''
·

BURDEN OF PROOF.
Todd vs. Sykes, 97 Va. 146.
Cardwell, J. :
''The. burden of proof in this case is on the plaintiff to prove fraud a:nd undue influence alleged in the
bill, and such proof must be clear and convincing, but
if m.d~cia of fraud be· proved so that fraud may be presumed from the circurnstarices and condition of the parties, contracting, or if it. is proved that the parties. stood
in an intimate and confidential relation, OJ1et() the other,

either as parent and child, or in any other way, the burden of proof shifts to the defendant, and he is obliged
to repel by strong and clear evidence the presumptions
of fraud and undue influence arising from the circumstances of the transaction and the relations of' the parties, and in such cases he must prove the truth of the
defense set up in his answer.
''If from the relations of the parties and the surrounding circumstances a doubt is thrown around the
payment in good faith of the consideration for the conveyance of the property, grantee must prove the payment of the consideration, and when transactions as in
this case, between parent and child, an~i attacked the
burden of proving good faith and consideration is on the
relative who is grantee."
CIRCUMSTAN'riAL EVIDENCE.
Todd vs. Sykes, 97 Va. 147.
''It is not necessary to prove fraud by direct and
positive evidence. Circumstantial evidence is not only
sufficient, but in most cases is the only proof that can
be adduced.''
BADGES OF FRAUD.
Todd vs. Sykes, page 147.
''Among the indicia of fraud as laid down by the
authorities are false a.d1nission of receipt of co,nsider"ation;, absenAce of mea,n.s in the grantee, his failure to prodJuce eviden,ce s1tpposed to be within his reach, wnusu.al
mode of pa,y1nent, want of clea,r proof," etc." (Italics
ours.)
I\::NOWLEDGE SUFFICIENT TO PUT GRANTEE·
ON NOTICE.
]..,look vs. Armentrout, 100 Va. 643.
Harrison, J.:
'' ~rhere is no direct proof 1n the record of any

,-
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fraudulent intent on the part of the· appellants, nor of
any knowledge by them of any fraudulent purpose on. the
part of the grantor. It is not necessary, however, that
the grantees should appear to have had actual knowledge
of the grantor's unlawful purp.os~. It is sufficient if they ·
had knowledge of facts and circumstances which were ·
naturally and justly calculated to excite suspicion in the
mind of a person of ordinary care and prudence, and
which would naturally prompt him to pause and enquire
before consummating the· transaction. If such enquiry
would necessarily have led to a discovery of the fact,
with notice of which he is sought to be charged, he will . \
be considered to be affected with such notice, whether
he made inquiry o:r; not.''
The question in this case is whether or not Albert Rob. ins on had direct knowledge of the fact, or good reason to
suspect, that B. A. Kelly and wife purposed by the several
conveyances which.· they made to perpetuate a fraud on the
creditors of B. A. Kelly, and also whether the said Robinson
joined in the fraud for his own benefit.
According to the rule laid down in Flook vs. Armentrout, S~t;pra, acual knowledge or the fraudulent intent of
B. A. Kelly is not necessary in order for the deed to be set
aside as fraudulent. The truth is that he had actual knowledge of the fraud and participated therein, but it is sufficient
if the facts and circumstances surrounding the entire transaction were sufficient, and calculated, to arouse the suspicions
of a reasonably prudent man. His own . evidence (R.ecord,
page 165) shows that he had ample grounds ·to be careful in
dealing with B. A. Kelly. Also see evidence of J. F. Yates
(Record, page 47). Besides the parties stood in the close
relationship of brothers-in-law.
On the question of knowledge ·sufficient to arouse a suspicion in the mind of Albert Robinson, attention is c;:tlled to
the evidence of J. R. Taylor (Record, page 76), and Frank
Yates (Record, page 81), both of '\vhorn were introduced as
witnesses on behalf of the defendant, Albert Robinson. J .. R.
Taylor, in speaking of a conversation in regard to this 'transaction, says :

Q.
A.

What did you tell Kerb about it 1 .
Kerb was talking about buying this land and
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he said he believed that Albert knew just what this feller
Kelly was up to. I think I told Kerbe it was sorter
reasonable to know that Robinson knew about this; that
he was going over there back and forth and would have
some knowledge of it, but he didn't tell me -anything
about it."
Q. "You told him that you knew enough to know
that Robinson was not an interested (should be dis-interested) person, didn't you~'
A. "I told him that Albert Robinson knew enough
about this, he was going back and forth and it struck me
that Albert knew something about it, he didn't tell me.''
Q. "But it looked reasonable to you that he did~"
A. ."Yes, that is right."
In effect this witness, J. R. Taylor, states that if he
were on a jury trying this case he would have to find against
Albert Robinson just from the facts within his own knowledge.

J. F. Yates, another witness for Robinson, states that
he warned some of B. A. Kelly's creditors to be careful in
their dealings with Kelly, and further that his warnings were
based on information obtained from Albert Robinson himself (Record, page 81).
Now leaving the realm of suspicion, let us examine the
facts in the case, as proved by the evidence, and see if Albert
Robinson is not chargeable with actual knowledge of the
fraud. J. C. Stinson states that Albert Robinson told him
some time after the conveyance ''he would swear that he
didn't know anything about Bert Kelly going to swindle the
. people longer than ten minutes before the trade was made''
(Record, page 44). And tTohn Stinson is one of the best citizens in Russell County. It is true that defendant, in an indirect way attempts to attack the evidence of Stinson by the
introduction of the witness, one, Luther Stevens (Record,
page 102.) But it is to be noted that Stevens no where undertakes to say that Albert Robinson did. not make the 'statement attributed to him by Stinson. Also Robinson himself
tries to show bias on the part of J. C. Stinson for reasons
too far-fetched to be considered (Record, page 173).
R.- F. Sykes, a deputy sheriff of Russell County, and a
witness for complainants, states that he, in company with
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Kerbe Thomas, on the night of August 17th, 1922, went to
the home of Charles Kelly, father of B. A. Kelly, looking
for B. A. l{elly, and with a warrant for his arrest, which
. warrant cliarged him with fraud. rrhat on that occasion,
and in his presence, l{erbe Thomas told the-- Kelly family
assembled there, including Odis Kelly, what they wanted
with B. A. Kelly; and what he was charged with (Record,
page 61). To this fact Kerbe Thomas also testifies (Record,
page 67). On the following morning these two witnesses
(Sykes and Thomas), still looking for B. A. I{elly, met up ·
with the defendant~ Albert Robinson and the two Kelly boys,
Arnold and Odis, the two latter being two of the star witnesses for. Robinson, and brothers of B. A. Kelly, at the
store of I. K. Munsy. The defendant and t;he Kelly boys
all admit that they had spent the night at the home of Robinson, and that Odis Kelly went there after having seen and
talked to Sykes and Thomas. While at the store defendant
and Kerbe Thomas, one of the creditors of B. A. Kelly,
talked in the back room of the store for a period of about
thirty minutes. According to the defendant during this en.,.
tire conversation, lasting thirty minutes, nothing was said
by either party except as follows:
Q. ''Tell what convers"ation you had with K. S.
· ~~homas there at that time?'' ·
A. "Well, sir, Kirb called me in there (in the back
room) and talked about .we had always been friends and
had been raised there in the 'corner' together. Then
he seemed to be in study for ever so long and after awhile
he said 'I have kept the damned Kellys up for the last
twelve months,' and I told him that wasn't anything to
me, and he said that Bertis wasn't at home and he wanted to see Bertis, and that was all he told me about
Bertis."
Q. "Did he say anything to you about Bertis owing
him a debt at that tjme~" ·
·
A. ''No, sir, he did not.''
Q. "Was that before or after you paid this $780.00
to Mrs. Kelly?''
A. ''That was before."
Q. ''State whether or not you were then on your
way to pay her this money?''
A. "Yes, sir, I was."
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A most probable and reasonable story! Yet the Court
must believe that K. S. Thomas, one of the victims of B. A.
Kelly, out looking for Kelly and armed with a warrant for·
his arrest charging him with fraud in this very connection,
would take Albert Robinson, grantee of Kelly arid co-conspirator with him in the perpetration of the fraud for which
'rhomas was then seeking to arrest I{elly, into the back room
of I. K. Munsy's store, talk with him for thirty minutes and
never mention the fact that I{elly owed him, nor even ask
as to his whereabouts. The ·Court must believe all of this
if it believes that Albert Robinson was not chargeable with
guilty knowledge of B. A. I\:elly 's fraudulent designs.
The principal issue made by the testimony introduced,
and one not necessary to a decision of the case in favor of
complainants, is ·a question of veracity between Deputy
Sheriff R. F. Sykes, J. C. Stinson, Ike Munsy, Kirb Thomas,
and others on the one side, and the defendant Robinson and
a gang of Kellys on the other side.
While, as stated, it is not believed that a decision of
this issue is necessary, and that the undisputed facts in the
case show a palpable case of fraud, still counsel for complainant would have no fears of resting the ease on this
point.
Take to start with the defendant Albert Robinson,
who is held up as an example of truthfulness and high character. It is shown that one of these Kellys, a brother! to
Bertis and a brother-in-law to Robinson, went to the home
of Robinson on the night that the officers went to the house
of the father of Bertis I{elly to arrest Bertis, and Robinson
swears that he did not see this man that night, and that this
man Kelly told him nothing whatever about the officers being after Bertis. Not only this, but this brother-in-lew states
that Robinson went home wi-th him the next morning to where
the officers had been the night before and told. what the
charge was against Bertis, and still he (Robinson) learned
nothing whatever about what the trouble was, (see Dep. Odis
Kelly R. page 113). It will be observed also that Odis Kelly
says that he was sent to Robinsons by the wife and mother
of Bertis Kelly after the officers had ·been there looking for
Bertis to see what the trouble was, and yet Robinson says
Bertis was not at his house that night, and that he did not
see Odis until next morning. (See Dep. Robinson R. p. 183).
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Robinson says Odis told him next morning that the of-:<
fleers and Thomas had been to Bertis' house the night be~
fore, but did not tell him anything about what their business
was and he went home with Odis, saw the father and mother
of Bertis, and the wife . of Bertis, and still learned nothing
whatever as to the errand of the officers the night before.
And, he not only came to town· and saw a lot of attach_.
ments sued out by Kelly's own brother-in-law, one of them
on good grounds, as he was advised by an attorney, and
answered Kelly's whistle where he was hid by the road sidH
to acknowledge this de-ed, but he talked ·next morning to Kirb ·
Thomas and Sykes, both without even getting an intimation
as to why they were after Bertis, and, w'ent from there to
Bertis' house W here- he cla,ims to ha.ve pa.id for this land in
perfect innocence.
1

Now, of course, that is all true, and the officer and these
creditors who have been robbed are all fabricators and liars,
and are cross examined at length, their motives impugned,
and their veracity questioned because they do not agree·with
this disciple of truth and fnir dealing and his kins-people the
Kellys, who are all shown by this record to be a bunch of
out-laws, and nothing short of that.
It is shown by the petition of various and sundry creditors of B. A. Kelly, filed in this case since the filing of the
orig·inal bill, that the said B. A. Kelly was indebted to numerous parties long prior to the execution of ~ither of the
deeds in controversy. In fact, as the evidence discloses, -he
had for some time been e-ngaged in and carrying out ·a delib.,
erately planned steal, by borrowing money .out of the b,anks
and buying all kinds of property on credit, and selling it for
whatever he could get for it, and of which his brother·-in-law,
Robins on, under the circumstances shown by the evidence
was obliged to know, although, ~tis not necessary to the case
of complainants to show that he did actually have that knowledge. In fact, _he shows himself (p . 177) that he was waiting on Kelly to consummate this deliberate steal before taking the deed to the land.
~J. R. Taylor, a witness introduced at one time by the
defendant, stated that it was reasonable to suppose that Rob- ·
inson knew of these facts.

Robinson admits that he had for sometime contemplated
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buying this land (p. 177), and for sometime had been talking
:more· or less to Kelly about it. On the day before the deed
was made to him by l{elly, under the circumstances as shown
by the evidence, Kelly had conveyed this land to his wife,
who had not one cent to pay him for it, as Robinson W'ell
· knew, and which conveyance to Robinson's immediate grantor
was to his own knowledge absolutely fraudulent and void as
to creditors.
Not .only did he know these facts, but he knew, as the
evidence shows conclusively, at the time he claims to h~ve
paid Kelly $300"00, on this land conveyed to him by Kelly's
wife, tha.t the officers w·ere on the hu;n.t for Kelly: on a charge
of defrau.ding h,is creditors, and that Kelly wanted this money
for the very purpose for which he used it, if he ever got it,
to-wit, to leave the country on.
The question of inadequacy of consideration, while the
evidence shows it, cuts very little figure in this case for thereason that it is a frarud from beginrning to end, and a,s a
maUer of fact n,o · consiif)eratio1'l, toas ever pa,idJ by Robinson,
a,nrl; n,ot onre dollar will he losE when this deed is set aside,
not one.
He claims to have paid Kelly $300.00, and does not contend that he paid another cent until after this deed was recorded, and after seeing Deputy Sheriff Sykes and Kirb
Thomas hunting for Bertis Kelly. with a warrant, and after
his conversation with Kirb Thomas, and after he knew the
said Bertis Kelly had left the country, when he claims to
have gone to Kelly's home and paid $807.00 to Kelly's wife,
his grantor, the deed to whom as has been sa,id, he kn,ew pos'itively w'a,s fraud·tilent and void.
Not only, taking his statement as true, and not one word
. of which is true, did he pay this money to l{elly's wife, knowing the deed to her to be without consideration and to have
been made to defraud creditors, after knowing Kelly had
absconded on account of his debts, and knowing that the officers were after him on that account, but he further knew
that attachments ·were being issued, and was advised by Mr.
Hargis, the Deputy Clerk, to pay no money, but execute nonnegotiable notes for the purchase price of this land, and
which advice he deliberately disregarded, because it did not
fit into the plan concocted by the Kellys and himself.
·
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In addition to this he admits being advised by R: ·S.
Meade, the attorney who prepared the deed in this case 1 that
· at that time grounds for attachment existed against Kelly~
and grounds for attachment are not different from grounds
for setting aside conveyances as fraudulent against creditors
(page 190}.
·
The Deputy Clerk did not advise him that lt~ would get
a good title. He advised him as to how he could protect him-·
self, showing clearly that he thought there was danger, but
the Clerk knew nothing of these various things of which.
Robinson knew, including the deed made by Kelly to his wife
the day before. The Clerk did not tell him to either pay the·
attachments, or give non-negotiable notes, but he told him
to do both. But the Kellys would have been no better off
in that event than they were, and that kind of arrangement
did not suit either of them.
Robinson stuck the notes Hargis prepared for h~m in
his pocket, and when he cam~ back with the deed to be recorded he did not open his mouth to Hargis about the notes 1 or that he had paid cash or anything about it.
Robinson, Kelly's accomplice and partner in this steaz·
admits that they had been talking about this deal for 5 or 6
months (see p. 177) and on same page he says there was
during this five or six months nothing between them on the
land, and that he, Robinson, was taking it easy for awhile.
During that five or six months Kelly was buying cattle,
horses, and hogs, paying any price necessary for them ·so
· that he got it on credit, and borrowing money out of the
bank on endorsement of some of these creditors, who are
asking to set aside this fraudulent conveyance, but on the
very night this deal is claimed to have been made with Kelly,
he, Kelly, had come to the end of the row, the clock had
struck, a warrant had been· issued, and the officers were after liim. When they went to Kelly's home looking for him
he was evidently at that time at' Robinson's home, although
Robinson denies that fact, but Odis l{elly swears that after
the officers came there after Bertis, Bertis' wife and mother
sent him to Robinsons to see ·what was the matter. That they
sent· him to see what was the matter is of course untrue,
because both the officer and Mr. Thomas state that they
told the Kellys what the trouble was, and there could be no

13
reason why they would not do so; and ;vhat Odis went to
Robinsons for was of course to notify his brother Bertis that
the officers were after him.
The time had arrived for Bertis, and his accomplice R·obinson to trade on the land which Kelly had already conveyed
to his wife, and Hobinson claims that he trades with !{elly,
buying everything on earth he Jiad, land, cows, horses, hogs,
crops, notes, live stock, that he had not seen since June and
this was August, lands that belo,nged to Kelly's wife, without ever seeing her or saying a word to her about it. And
then swears, not only that he acted in good faith and had
, no knowledge of any fraudulent intentions on the part of his
accomplice, but swears that Odis came into his house and
spent the night without ever seeing him, and that he went
home with him' the next morning and saw the wife of Bertis,
his father and mother, sister and brothers, the same crowd
which sometime afterwards held up the officer of the law
and liberated Bertis from arrest and enabled him to escape,
without ever getting an intimation of why the officers were
looking for Bertis, or what the charge was against him. And
yet, this crowd, all of which alike are shining examples of
truth and honesty, while Roland Sykes, 3 ohn Stinson, Kirb
Thomas, Ike Munsey, and others a're perjurers and liars.
Now a dord or two on the point of what was actually
paid in this case, and where it came from.
Robinson swears that he paid Keliy $153.00 for the
notes; that on the evening of the day that the deed was
acknowledged in the woods he paid Kelly $300.00 in cash at
his home; and that on the next morning after his conversation with Kirb Thomas and Deputy Sheriff Sykes at Ike
Munsey's store, and after his accomplice in this steal had
left the country, he paid the wife of Bertis Kelly $807.00 in
cash at her home.
He swears that it is shown he had at the time mid had
had for sometime prior thereto a bank account at the First
National Bank, Lebanon, Virginia, and had at that time something over $900.00 on time deposit at said bank; and he
swears that at the time,, and on the day that he claims to
have paid this money to Kelly's wife, he had at home ,$807.UO
in cash (see page 193). Now it is not impossible, but it is
v:ery improbable, tha± having a hank accmull1± and h·aving had
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.for sometime, with money on time deposit, that he would
have ~about an equal amount in cash at home not in· use in
any way. In addition to this the Court's attention is called
to the fact that his wife swears (see page 147), that he had
at that time at home in cash $950.00, instead of· $807.00. Attention is called, not only to the fact of the conflict between
the two statements as to. the amount, but to ijle very signifi..,
cant fact that the amount which he had on time deposit at
the bank at that time, as shown by the statement (Record,.
·page 195), from the bank, is almost the identical amount
which his wife swears they had at home in cash at that time,.
and had had for an indefinite length of time. The plain truth
of the matter is, as this evidence clearly shows, that they had
only that amount of money all told, and it was at that time
on time deposit in the First National Bank, Lebanon, Virginia.
·
·
He swears that on August 17th he drew out of the First
National Bank,· Lebanon, Virginia, $300.00 in cash, which he
paid to Bertis Kelly that night, after the deed was recorded,
notwithstanding he claims to have had at that time at home
in cash $807.00, and his wife swears that he had at that time
at home in cash $950.00; the statement from the bank shows
that on August 17th he cashed in his time .certificate of deposit amounting to $921.16, but at the same time the statement shows, under the head of deposits, and the Court's attention is especially called to this, that on August 18th, the
very next day, and the very day that he claims to have paid
Odie Kelly $807.00, that he deposited in the First National
Bank, Lebanon, Virginia, $621.16, the exact amount of his
time certificate of deposit cashed the day before, less $300.00,
and he in no way undertakes to explain or account for this.
· This statement from the bank, which it will be observed
he was asked by counsel for complainant when he was on the
witness stand to furnish, at first blush would seem to corroborate the defendant Robinson to the extent that he drew
out of the bank on August 17th, 1922, about the amount of
I¥qney which he claims to have paid out in this transaction;
but when the deposit side of the account is examined it shows,.
as before stated , that on the very next day he deposited the
exact amount which he 'had drawn out the day before, less
$300.00.
Attention is further called to the· fact (see page 193),
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that acting under advice of his counsel he refused to answer
the question as to how much money he had at home at the
time he gave his deposition. What reason could he, or his
counsel, have for this except that the truth was ag~ainst hdm.
· When this suit was brought, knowing he was guilty, he
went to the bank and drew ?ut every dollar he had.
On the same day that he made this deal with his accomplice, Kelly, he bought from Kelly for $25.00 a mare which
Kelly had bought a short time before at the price of $225.00,
paying $25.00 down and giving his note for $200.00; and this
·mare he sold the same afternoon for $11.00. Also on that
same day he bought perfect solvent notes, amounting to
$225.00, due in less than 60 days, and bearing interest from
date, for $153.00.
It is respectfully submitted that the deed in controversy
should be set aside and the land subjected to the payment of
the debts of complainants.
M. P. ARTRIP,
D. II. MUSICK;
L. T. I-IUFFMAN,
SYKES & JESSEE,
J. R; OWENS,
G. R. DUTY,
W. 0. PARROTT,
L. P. MUSICK,
GARLAND PUCKETT,
K. S. THOMAS,
WM. NASH,
IRA MONK,
I. K. MUNSEY & CO.,
MRS. E. V. GILLIAM,
SCOTT GILLIAM,
~T. R. SYKES & CO.,
CLEVELAND HAR.DWARE CO.,
J. E. PILE & CO.,
J. A. PILE,
Petitioners.
B. T. WILSON,
Counsel,
· We, B. T. Wilson and J. E.· Duff, attorneys practicing
in the Supreme Court of Appeals of Virginia, do hereby cer-
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tify that in GUI' opinion there are errors in the .decree complained of, for which the same should be reviewed and reversed.
B. ·rr... WILSON.
J. E. DUFF.
Received Dec. 5, '25.
Appeal allowed. Bond $300.00.

PRESTON W. CAMPBELL.
To ai,e Clerk at Wytheville, i 76.
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RECORD
State of Virginia,
County of Russell, to-wit:
Pleas before the Circuit Court of the County of Russell,
at the court house thereof, on the 16th day of June,, 1925. Be
it remembered that heretofore, to-wit, on the 6th day of
September, 1922, the complainants, M~ ·P. Artrip et ais, filed
their bill against the defendants, B. A. l{elly, Odie V. Kelly,
and Albert Robinson, which bill is in the words and figures
as follows :
M. P. Artrip and S. J. Jessee,
Complainants..
vs.-Original Bill.
Bertis l(elly, Odie I{elly, and Albert Robinson, Defendants.
'To the Honorable William E. Burns, Judge of the Circuit
Court of Russell County:
Your complainants,. M. P. Artrip and S·. J. Jessee:;.
spectfully represents, unto. your H·onor:

.I2.J·

r~e

1.

That on the 16th day of August, 1922~· the said: Bert~s
Kelly, one of the defendants in this cause, was· seized and
possessed' of two· certain tracts of land, situate, lying· a;nd
being in· the CO'unty· of Russell and· State: of. Virginia, and
in R~ed 's Valley, one containing about thirty acres, and· the
other containing about six acres; besides certain· personal
property included in which are the following, to-wit: One pair
of mares; together with wagon and harness ; two cows·; ten
hogs, and all the farming machinery and implements owned
by the said Bertis Kelly;
2.

That on the said 16th day of August; 1922, the said

de-

18
fendant, Bertis Kelly, executed a deed, with covenants of
general warranty, to the defendant, Odie Kelly, who is also
the wife of the said Bertis Kelly, which said deed conveyed
the two tracts of land above mentioned, together with the
personal property above described" all in consideration of
the sum of fifteen hundred and no-100 ($1,500.00), cash in
hand, and a certified copy of which deed is herewith filed,
marked "Exhibit Deed No. 1," and asked to be rt3ad as a
part of this bill.

3.
That on the 17th day of August, 1922, the said defend ..
ant, Odie Kelly, together with her husband~ Bertis Kelly,
executed a deed to the lands and personal property above
described to the defendant, Albert Robinson, all in con~idera
tion of the sum of $2,275.00, cash in hand, and a copy or
which deed is herewith filed, marked "Exhibit Deed No. 2,'"
and asked to be read as a part of this bill.

.

'

4.
That at the time the deeds from Bertis' ICelly to Odie
Kelly, and from Odie Kelly and husband to Albert Robinson
were executed the said Bertis. Kelly was indebted to your
complainants, M. P. Artrip, in the sum of two hundred and
no-100 ($200.00) dollars, evidenced by a note dated on the
8th day of June, 1922, due five months after date, and a
copy of which is herewith filed, marked "Exhibit M. P. Artrip Note," ana asked to be read as a part of this bill; that
at the time the said deeds from Bertis Kelly to Odie Kelly,
and from Odie Kelly and husband to Albert Robinson were
executed the said Bertis Kelly was indebted to your complainant; S. J. Jessee, in the sum of two hundred and no-100
($200.00) dollars, evidenced by a note dated on the .... day
of .......... , 19 .... ; that complainants are informed, and
therefore allege and charge, that the def.endants, Odie Kelly
and Albert Robins on, knew of the existence of the two
[3]
said described notes. at the time the deeds aforesaid
were executed; that complainants are informed, and
therefore allege and charge, that the said Bertis Kelly owed
a great many other debts to various and sundry citizens of
this county at the tim~ the said deed herein described were
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executed, all of which was known to the said Odie Kelly and
Albert Robinson.

5.
That complainants! are informed, and therefore allege
and charge, that the consideration mentioned in the two
deeds, $1500.00 and $2275.00, respectively, did not represent
the real value of the property conveyed, and that this was
well known to the said defendants, Odie :K:elly and Albert
Robinson.

6.
That complainants are informed, and therefore allege
and charge, that no cash payments were in fact made in the
two transactions above described between Bertis Kelly and
Odie Kelly, and between Odie ICelly and Albert Robinson,
but that .the purpose of the two deeds was to defraud the*
creditors of the said defendant, Bertis Kelly; that the said
Albert Robinson had express notice of the fact at the time
of the alleged transfer from Odie Kelly to him, the; said
Albert Robinson, that there had been attachments levied on
the said land, and that there were other debts against the
said Bertis Kelly, and that any payment made to the said
·Bertis Kelly or wife would be made at his own risk.
7.

. That the personal property aforesaid, conveyed to the
said Albert Robinson from Odie kelly and husband, Bertis
Kelly, and consisting of one pair of mares and harness, two
cows, ten hogs, and all "the farming tools belonging to the
said Bertis Kelly, are now in the possession of the said
Albert Robinson, and that the said Albert Robinson may dispose of same unless restrained from so doing by order of
this Court.

8.
That complainants are informed, and therefore allege
and charge, that for some time prior to the alleged transfers
of property above set forth, the said Bertis Kelly was borrowing money from all parties that could be induced to loan
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ll,~m any m0ne--y;· tliia't he was- burying Eiutme:~ou:s: ar.ticle&:.·•at
high prices, executing his notes therefor, and! t-ben ne;s:elliE.g
same at greatly reduced prices for cash, and that all of this
was known to the said defendants, Odie Kelly and Albert
Robinson.

9.
IR consideration whereof, and' in as much as. y:o){.t:P c·@mplainants are·- without remedy· in the, premises' save· in a cou1rt
of equity, where ruatters of this kind are only an<ilr prorreriy
cognizable, your complainants pray:
(a) That the said Be:-tis, Kelly, Odie Kelly, and Albert
Robinson,. be made parties defendant to this. bill, and may
ans:we:u the same, but not under oath..
I

(b) That a. decree he entered against the said defendants, setting aside the. deed from Bertis Kelly to Odie
Kelly, dated on the 16th day of August, 1922, and' the
d.eed. from ·Odie Kelly and Bertis Kelly, dated on. the l'Zth
day o£ August, 1922,. to the said. Albert. Robinson, respec·tively, and that the sa·me be declared null and void, and that
the~ sa5d. two tracts o£ land. aforesaid be subjected to the payment of· com;plainants. debts~
[ 4]

(c) That an injunction be granted the said complainants
to restrain the said Albert Robinson from disposing of any
of the said property described in the deed from· Odie Kelly
and hus.band. to the said: Albert Robins_on,, and e;speciaUy the
personal. proper:ty,, to-wit: one. pair o_f mares.: and harness;
two cows ; ten. hogs_;. and. farming, imP,Iements and . machinery
mentioned in~ said) deed..
·
(d) That all such

othe~r

things. be ordered and' done as

may;- be necessary for the complete disposition of this- cause;
and. for such other relief, both general and special, as to
equity may seem meet and the nature of the case may require.
And your complainants will ever pray, etc.

M.. P. A·RTRIP;
S; J. JiESS..EE.

By:·OounseL

FINNEY &, WILSON~
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~J.

]J. DUFF, p. q.

This day personally appeared before me, H. L. Kidd, the
undersigned Commissioner in Chancery for the Circuit Court
of Russell County, M. P. A_rtrip, ·who after being first duly
sworn made oath that the things set forth in the foregoing
bill of complaint are true in so far as made upon his own
information, and that in so far as based upon the information of others. he believes them to be true.
Given under

m! hand this 1 day of Sept~mber, 1922.

H. L. KIDD,
Commissioner in Chancery for Russell Circuit Court, Russell County, Virginia.
[5]

Filed November 13th,. 1922.
EXI-IIBITS FILED WITH BILL.
"Exhibit Deed No. 1."

This deed made this 16th day of August, 1922, by and
be ween Bertis Kelly part of the first part and Odie V. Kelly,
party of the second part, all of the county of Russell and
the State of Virginia,
Witne:ss.eth: That in consideration of the sum of $1500.00
(fifteen hundred dollars) cash in hand paid by the said party
of the· second p;:;trt, and the receipt of which is: hereby acknowledged by the said part of the first part.
The said Bertis Kelly, party of the first part, does hereby grant unto the said party of the second part, with covenants of general warranty the following described parcels of
land; and such other properties as is herein described. First
all that piece or parcel of land lying and being in the county
of R-ussell, and the State of Virginia, and situated in Reeds
Valley and adjoining the lands of W. _A_. Lark, the same: eontajning 6 acres, be ·the same more or less.. This being the
same lands as conveyed to Bertis Kelly by Fullen Kelly and
Priscilla Kelly, by deed made the 28th day of October 1914.
And ~or further description see the same deed of record in
the Clerk's Office, Russell County, Lebanon, Va. Deed Book
No. 60, and page No.. 45!1'.
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Second: All that certain piece or parcel of' land, being
in the county of Russell, and the State of Virginia, and sit. .
uated in Reeds Valley. The same lands being known as the
Matilda Johnson land, and containing by survey 30 acres and
112 poles, this also being the same lands as ''Conveyed byCharles Kelly and Alice Kelly his wife to Bertis Kelly by
deed made the 2nd day of March, 1912. And for further description the deed is on record in the Clerk's Office, Russell
County, Virginia, at Lebanon, Virginia, in Deed Book No. 4S
and page No. 442~
Third: The party of the first part also conveys in the
· deed (one Ford car) unto the said party of the second part
the described personal property to-wit: One pair of mares
together with wagon and harness ; two cows; ten hogs, and
all the farming ·machinery and implements belonging thereunto the said party of· the first part.
Witness the following signature and seal this· the 16 day
of August, 1922.
BERTIS ICELLY.

(Seal)

State of Virginia,
County of Russell, to-wit:

I, Arthur M·onk, a Justice of the Peace for the County
of Russell.aforesaid in the State of Virginia, do certify that Bertis Kelly, whose name is signed to the within deed bearing date on the 16th day of August 1922, has· acknowledged
the same before me in my county aforesaid .
.Given under my hand, this the 16 day of August,.1922.
ARTHUR MONK,
J.P.
Virginia:
Russell County, to-wit:
[6)

In the Clerk's Office of the Circuit Court of the
County and State aforesaid the 17th day of August,
1922, at 9:30 o'clock A. M., the foregoing writing was presented and admitted to record, together 'vith the certificate
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of acknowledgment recorded.
Teste:

E. F. HARGIS,
D. Clerk.

Teste:

E. F. HARGIS,
D. Clerk.

A copy.

.[7]

"Exhibit Deed No. 2."

This deed, made this the 17th day of August 19'22 by and
between Odie V. Kelly and Bertis Kelly her husband, parties
of the first part and Albert Robinson, party of the second
part, all of Russell County, Virginia, witnesseth: That for
and in consideration of the sum of $2275.00, cash in hand, the
receipt of which is hereby acknowledged the said parties of
the first part doth grant, bargain sell, and convey unto the
said party of the second part the following property to-wit:
First: All that certain piece or parcel of land situated
in Russell County, Virginia, in Reeds Valley, adjoining the
lands of W. A. Lark, containing 6 acres, more or less, being
the land conveyed by Fullen Kelly to Bertis Kelly.
Second: All that tract or parcel of land in said Russell
County ,Va., in Reeds Valley, known as the Matilda Johnson
land, conveyed to Bertis Kelly by Charles Kelly, containing
30 acres and 112 poles, more or less.
Third: Three mares, one wagon and harness, two cows,
ten hogs, all the farming implements and tools owned by
party of first part.
This being the property and land conveyed to party of
first part by Bertis Kelly by deed dated August 16th, 1922,
and one additional mare, which said deed to the said Odie
V. Kelly was admitted to record in the Clerk's Office of Russell County, Virginia, on the 17th day of August, 1922.
The said parties of the first part warrant generally the
title to the property herein conveyed.
Said party of second part assu1nes the payment of a certain deed of trust executed by parties of first part to the
Federal Land Bank.
Witness the following signatures and seals this the 17th
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day of August, 1922.
ODIE KELLY.
BIRTIS A. KELLY.

(Seal)
(Seal)

State of Virginia,
County of Russell, to-wit:
I, R. S. Meade, a Corillnissioner in Chancery for the Circuit Court of Russell County, Virginia, certify that Odie V.
Kelly and Bertis Kelly whose names are signed to the fore, going writing bearing date on the 17th day of August 1922
this day acknowledged the sam.e before me" in my county
aforesaid.
Given under my hand this August 17th, 1922.
R. S. MEADE,
Commissioner in Chancery for the Circuit
Court of Russell,_ County, Virginia.
State of Virginia,.
County of Russell, to-wit :
I, J. B. Wallace,. a Justice. of the Peace in and for
~8]
the county aforesaid in the State· of Virginia do hereby certify that Bertis A. Kelly whose name is signed
to the foregoing writing bearing date on the 17th day of'
August 1922 has acknowledged the same before me in my
county aforesaid.
.
Given under my hand this 17th day of .August :1922:

J. B,. WALLACE,
Justice of the Peace.
Virginia:
County of Russell, to-wit:
In the Clerk's Office. of the Circuit Court of Russell
County, Virginia, the 17th day of August, 1922, at 1 o'clock
P. M., the foregoing writing was presented and admitted to
record, to.g~ther with the certificate of acknowledgment ra-:corded..
Teste.:
E. F. IIARGIS,
D. Clerk.
A copy.
Teste:
E. F; HARGIS,
D. Clerk.
l.

[9]
'$200.00

"Exhibit Note No. 1."
Lebanon, Va., June 8th, 1922.

Five months after date for value received I pr.omise to
pay to the Bank of Russell County, Lebanon, Va. or order,
two hundred dollars at said bank in United States gold coin
or its equivalent, having deposited with said bank as collateral security for payment for this or any other liability
or liabilities of undersigned to said bank, due or to become
due, or which may hereafter be contracted the following
properties, viz: M. P . Artrip with interest from date with
full power and authority to said bank to sell, assign and deliver the whole or any part thereof, -or any substitute therefor, or any additions thereto, at public or private sale, at
the option of the bank, or its President or Cashier, or its or
their or either of their assigns, on the non-performance of
this promise or the non-payment of any of the liabilities
above mentioned, or at any time or times thereafter, without advertisement or notice, which are hereby e~pressly
waived; and upon such sale the holder hereof may purchase
the· whole or any part of such securities, free from any right
of redemption. And after deducting all legal or other costs
and expenses for collection, sale and delivery, to apply the
residue of the proceeds of such sale or sales so made, to
pay any, either or all of said liabilities to said bank, or to
its assigns as its President or Cashier, or its or their or
either of their assigns, shall deem proper, returning the over. plus, if any, to the undersigned, and the undersigned agrees
to be and remain liable to the holder hereof for any deficiency. ·And the undersigned principal and endorsers of this
note, which- is filled up before signing, waive demand, notice
and protest thereof if not paid at maturity; and the undersigned furthermore agree that if after this note is due, it is
put into the hands of an attorney for collection, I or we
will pay ten per cent. attorney's fee on same, which may
he included in any judgment rendered hereupon, or deducted
from the proceeds of any collateral sold hereunder. Homestead exemptions waived.
B. A. KELL-Y.
(On back of note)
We, the undersigned endorsers, waive demand, notice
and protest of this note and guarantee payment at maturity.

2o
M. P.
[10]

ARTRIP~

ORDER.
January 1st, 1923.

M.

P~

Artrip ect., Complainants,
vs.:-Order.
Berti& Kelly et als., Defendants.

On motionof the defendant, Albert Robinson, he is permitted to file his demurrer and answer in this cause and the
same is hereby according filed, and this cause is continued.
[11]

ANSWER.
Filed January 1st, 1923.

In the Circuit Court of Russell County, Virginia:
M. P. Artrip et als. Complainants,
vs.-Answer.
B. A. Kelly et als., Defendants.

The separate demurrer and answer of Albert Robins on
to a bill of complaint filed against himself and others in the
Circuit Court of Russell County, Virginia, by M. P. Artrip ect.
Respondent, Albert Robins on, demurs to the said bill be. cause same is not sufficient in law and prays the judgment
of the Court on his said demurrer.
Respondent, if held to further answer, reserving to him-·
self the benefit of all just exceptions to the said bill and not.
waiving his·· said demurrer but relying and insisting upon
same, answeTs and says :
That the allegations of complainants' bill as set forth
in paragraphs numbers one, two and three are in the main
correct:
Respondent says that for a neriod of something like five
or six months prior to the time he nurchased the property in
question the said Bertis Kellv had been trying to sell sa1ne
to him, and as he is informed. also trying to sell said prop··
erty to other parties; that while he is a brother-in-law of the
said Bertis Kelly he lives several miles from him JliJ.d knew
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very little of his business affairs or dealings and knew nothing of his indebtedness.
That respondent did not own any land but was farming
as a tenant for another party;
That by industry and economy he and his wife had accumulated several hundred dollars in money which they proposed and intended to use in the purchase of a small tract of
land as a home for them and their family;
That something like three months prior to the time your
respondent purchased the said property- he had contracted
the real estate verbally from Bertis Kelly at the price of
$1,800.00 -and that said Kelly did not make him a deed to
the property but kept putting him off and told him on several occasions that he wanted to sell it all including his crops
and personal property, as he said, for the purpose of buying him a little tract of land and putting up a mill;
That these negotiations continued all along until on the
16th day of August, 1922, said Bertis Kelly came to respondent's home and told respondent that he had sold the property to his wife and that she had sent him (said Kelly) there
to trade with respondent and informed respondent that she
said she would take $2,400.00 for the property. Respondent
told said Kelly that he would not give this but would give
$2250.00 and that was all he would give.
Said Kelly then left and your respondent went back
[12]
to his home. On the next day he came again to your
respondent's home and told respondent that his wife had decided to accept the $2250.00 (and said Kelly. agreed to let
one mare, which he was then riding and claimed belonged
to him, go in at $25.00) and was ready to make respondent
a deed for the said property and that she had come on to
Lebanon for that purpose and wanted respondent to meet
her there.
Respondent had asked the said Kelly whether or not
there was anythjng- against the said land and was informed
hv him that the Federal Land Bank had a mortgage for
~.600 00. and that that W::)S all there was a~;ainst it. ,
Respondent came qn to Lebanon and ~vent to the Clerk's
Office to see for hjmself what was agaim;;t Raid land and he
foun<1 there a mortgage in favor of the Federal Land Bank
for the sum of $600.00 with ffi1ROO or $20.00 accrued interest
and also a deed of trust to S. R. Quillen to secure the holder
of the notes for the sum of $·275.$$, which to~:ether with its
accrued interest .and charges amounted to $323.16. He also

learned from Mr~ E. F. Hargis, Deputy C:ferk, that said KeUy'
owed a debt to S. J. Jessee which amounted to, $20'6.00 and
an account due Sears, Roebuck,&. Company, which, he was
advised, amounted to $54.94, whreh, as' he learned, was in·
·the hands of Mr. J. E. Duff!, an attorney~ for collection, and
tha:t suits had been brought on these accountsc.
Respondent .then went to· Odie Kelly and told her that
these debts would have to be paid and that he would not
buy the land unless she agreed for him to reserve· out of the
p~rchase price the amount necessary to· pay these said s·everal debts~ Said Odie Reily agreed to this and she then had
deed prepared conveying the said property· to your respondent. His contract with her was that he was to assume and
pay the said debt due the Federal I..~and Bank, the said debt
due the holder of the note secured by a deed of trust to
Quillen,. trustee, the said debt due· S. J. Jes'See and the said
debt due Sears Roebuck & Company and the balance in cash;
That your respondent who is an uneducated and unlearned man and the said Odie V. Kelly cpunted thes·e· debts up
and found, according to their calculation, that there was a
balance due on said property of $1,800.00 over and above
the amount of these said debts which your respondent assumed and agreed to pay as a part of the consideration for ·
same;
. . That it was agreed between them at that time that they
were to settle on that basis and if afterwards they learned.
he had paid them too much she was to pay back to him any ·
excess and if he had not paid her enough to cover the. purchase price he was to do this.
That before leaving his home for Lebanon the said Bertis Kelly informed respondent that he would go across the
hills, that he had had trouble with his brother-in-law, one
.Jessee, the day before and that he did riot want to come into
Lebanon if Jessee was· there but if Jessee was not there he
asked that they send a car· out the road and meet him, and
said he would come on into Lebanon.
.
After the said deed was prepared, executed and acknowledged by Odie Kelly the said Bertis Kelly not having
[13] arrived, respondent asked Squire Wa+lace to get into
a car and go and meet said Kelly ~nd take his acknowl:edgment which he did, Odie V. Kelly told your respondent
to pay her husband the sum of $300.00 for her and your re.;.
spondent paid said amount of $300.00 in cash to .said Kelly
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on:·tlie evening of Angns't 17, 1922. On the ID(!):rning :of August 1$, 1922:, he paid to the grantor, Odie V. Kelly, the balanQ~: of the purchase price, $780.00 and took her receipt at
said time for the full amount of $1,080.00. Respondent says
that he purchased the said ·p11operty in good faith and paid
what he considered was and what he charges and avers was
a reasonable pric'e :therefur.
Respondent denies that he intended to hinder, delay or
defraud any creditors of the said B. A. Kelly atTI.:d denies that
he had any knowledge of any indebtedness ·o'f the said Bertis
Kelly except such ,as he has heretofore 'SHt ·forth and says
that he reserved out of the purchase price. the amounts necessary to take care of these said debts; that he has paid such
of these debts as -he was able to pay and has a's'snmed ;.and
will ·pay the others.
Respondent says that the entire transaction was ·carried
on in good faith by him; that he purchased said property
and paid a valuable and adequate consideration for it without the slightest knowledge of any wrong toward any person and without knowledge of any fraud or intent to hinder
creditors, if any existed;
Respondent here denies each and :evecy allegation of
complainants' bill not hereinbefone :expressly denied, admitted or explained. And prays to be hence dismissed with
_his cast :expended.
AiLB_ERT ROBINSON.
BIRD & LIVELY, P. D.
Virginia:
Russell County, to-wit:
This day Albert R.dbinson personally appeared before
me, Marga.rett Dunlap, a notary public for the county of
Russell, Virginia, and made oath before me in my said county
that he is the party whose name is signed to the foregoing
bill ; that he is familiar with the contents thereof and that
the statements and allegations contained in said bill, so far
as made in his own knowledge, are true :and correct and so
far as made on information derived from others he believes
allegations to be true and correct, in ~other words~ the statements and allegations in said bill contained are true to the
best of his knowledge and belief.
My eommis,sion expi!res Septemhe,r 11, 192·6>.
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Given under my hand this 24th day of October, 1922..
MARGARETT DUNLAP,
Notary Publie.
[14]

DECRE.FJ.

Filed September 15th, 1923.
M.P. Artrip,
Complainant,
vs.-In Chancery Decree.
Bertis Kelly, Odie Kelly, and Albert Robinson,. Defendantsw
This cause cam~ on again this· day to be heard upon the
papers formerly read in the cause; the answers and decrees
filed therein and upon the petition of Priscilla Kelly filed in
the cause August 4, 1923, and this cause is continued.
[15]

DECR.EE.

Filed January 9th, 1924.

M. P. Artrip et als. Complainants,
vs.-Decree.
B. A. Kelly et als., Defendants.
On motion of Albert Robins on and Priscilla ·Kelly they
are -permitted to file their respective answers to a petition
purporting to have been filed in the above styled cause by
Priscilla Kelly.
ANSWER.

[16]

Filed January 9th, 1923.
Virginia:
In the Circuit Court of Russell County:
M. P. Artrip et als., Complainants,
vs.-Answer.
B. A.. Kelly et als., Defendants.
To the Honorable Wm. E. Burns, Judge.
The answer of Albert Robinson to a petition heretofore
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purporting to have been filed against him and others in the
above entitled cause on behalf of Priscilla Kelly.
This respondent reserving to himself all just exceptions
to the said answer, for answer thereto says: that he denies
e.ach and every allegation in the said answer contained and
that the allegations of fraud made therein so far as they
effect him, are untrue and incorrect and as your respondent
is advised and avers and charges were wholly unauthorized.
Respondent here adopts the allegations and statements
of his answer filed to the original bill in this cause as a part
of this answer and prays that they may be read and eonsidered along with, and treated as a part of same.
Respondent here prays to be hence dismissed with his
reasonable cost in this behalf expended.
ALBERT ROBINSON.
By Counsel,
BIRD & LIVELY, p. d.
Virginia:
R.ussell County, to-wit:
The above answer~ subscribed and sworn to bef<;>re me,
Margarett Dunlap, a Notary Public, this the lOth day of November, 1923.
MARGARETT DUNLAP,
N. P.
[17]

ANSWER.
Filed Jan. 9th, 1924.
E. F. HARGIS,

D. C.
Virginia:
In the Circuit Court of Russell County:
M. P. Artrip et als., Complainants,

vs.
B. A. Kelly et als., Defendants.
To the Honorable Wm. E. Burns, ,Judge:
The answer of Priscilla Kelly to a petition purporting
·to be filed on her behalf in the Circuit Court of Russell

I
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~oounty,

in the ah0v'e cas-e.
1'
This respondent -·eomes -and 'S'ays·, that she :diq ·not 'a'll. .
thorize the 1i1ing of said petiltii'on ·and d&es ~!J:o(t Tl0W approve
·of same.
T·hat the 'StatementE?~i and 4chaTges ;attriht:t"tl'ed life ·her in
·said p·etition -al:leging fraud and faihrre of considerati0n :as
·1!0 ·fh'e ;property conv-eyed by B. A. T{elly. and wife 1!0 A~bert
'Robinson, were ·whol:J:y ·unau:thorized ·ana. a:s s:lh:e belieV<es iR-·
correct and ·unt·rue.
.
This reS'pondent ·avers that titer infrBrm:a!'tiion is, cHlld tkat
·she believes Atber.t 'Ro'binson bonght the cpr'ep'erty in ·q_uestion in good fait41 and paid ·a full and adequate ,eGnsideTat1Gn
therefor.

·

This respondent -says that she only authorized tihat ·these
notes held by her against B. A. Kelly, be placed in the hands
of an attorney and collected in case the conveyance of t:he
property should be set aside.
She prays that her said petition may be stricken out and
that she be not required to pay any costs in this. pr&>·cae.ding.
her
Pl{ISCILLA X KELLY.
mank.
Virginia~

County of Russell, to.:wit :
This day Priscilla l{elly

personal~y

appeared before me

G. H. Puckett a Justice .(j)f tilne P.eace in and for the

C()}'liJ.l'lty

of Russell and made oath before me that the statements con..;
tained in the a.boYe ·writing, to w'hich she has signed her·
nanie, ~r:e true and correct.
Given under my hand this ·the 13th day of Nov. 1923.

G. H. PUCKETT,
.
[18]

.J. .P,.

DECREE.
January 15th, 1924.

M. P. Artrip ect., Complainants,
vs.-Decree..
B.. A. Kelly et als., Defendants.

On ·mc::>tion of tilite par:ties by c;Orunns1el :aJiild ®y :a:_gJ"eemernt
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·of the ,parties to this suit, this cause is made a vacation case,
and the parties are required to submit the case and deliver
all papers in connection therewith to the Court on the 25th
day of January, 1924, and any order or decree entered in
said cause in vacation shall be in all respects as valid and
binding as if entered in term time.
[19]

OBJECTIONS TO TESTIMONY.
Filed January 15th, 1924.

M. P. Artrip, et als., Complainants,
vs.-Objections and Exceptions to Testimony.
B. A. Kelly, et als., Defendants.
The Court's attention is called to the hereinafter enumerated objections and exceptions made by counsel for defendant, Albert Robinson, at the time of taking said evidence, which objections and exceptions appear in the depositions as hereinafter referred to, designated and pointed
out, and the Court is hereby respectfully requested to pass
upon said objections and exceptions and to exclude and strike
out the evidence taken on behalf of complainants where objected to and excepted to and by reason of said objections
and e_xceptions as hereinafter pointed out.
In the depositions taken for complainants at the office
of Bird & Lively on February 16, 1923.
GARLAND PUCKE'I'T.
The last question is objected to on page 1, Dep. of Garland Puckett.
All of the questions propounded to this witness on page
2 are objected to.
The first, second and third questions on page 3 of deposition of this witness are likewise objected to. The last
question .on page 3 is objected to on page 4.
The answer of the witness to the last question on direct
examination page 4 is objected to.
The first question on re-examination of this witness on
page 6 is objected to.
T.he last question propounde'd to this witness on page 7
is objected to, and his answer thereto is excepted to on page 8.
The third and seventh questions propounded to· this wit-

34

ness on page 8 were objected to.
The third question on page 9 is objected to.

J. A. PILE.
On page 10 the 3 and 4th questions propounded to the
witness, J. A. Pile, were objected to.
ISSAC MUNSEY.
The third answer of the witness, Isaac Munsey, on page
12 is excepted to and the last two questions propounded to
this witness on same page are objected to.

J. R. SYKES.
The first, second and fifth questions propounded to the
witness, J. R. Sykes, on page 14 are objected to and the last
answer of this witness on that page is excepted to.
The second and third questions on page 15 propounded
to the witness, J. R. Sykes, are objected to.
In the depositions taken for complainants at the office
of J. E. Duff pursuant to adjournment. ,
[20]

D. H. JESSEE.

The second question on page 3 of the depositions of the
above witness is objected to. The answer to this question is
excepted on page 4.
The answer to the first question propounded to this witness on page 4 ~s excepted to and the last' question pro
pounded· on page 4 is objected to.
The first and second questions on page 5 a.re objected
to, and the first question on page 6 is objected to.

S..J. JESSEE.
The next to the last question on page 6 is objected to.
The second, sixth, seventh and ninth questions on page
7 are objected to.
The first, second, third, fourth and fifth questions on
page 8 are objected to.
The first question on page 9 is objected to.
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''

J. A. PAYNE.
The first question propounded to the above witness on
page 10 is objected to, and the answer of the witness to this
question on the same page is excepted to.
The last question on page 10 is objected to.
The first question on· page 11 is objected to .
.T. C. STINSON.

The third and fifth questions propounded to this witness
on page 12 are objected to.
·
The answer to the first question on page 13 is objected
to, and the second question on same page is objected to.

ARTHUR MONK.
The fourth question propounded to this witness on page
16 is obje·cted to, and the first, third and eighth questions on
page 17 are objected to.

R. F-. SYKES.
The last question propounded to this witness on page
'21 is objected to, and the answer thereto on page 22 is excepted .to.
The first question on page 22 is objected to.
The answer to the last question on page 22 is excepted
to on page 23.
·
The first and third questions on page 23 are objected to.

J. B. W ALL.ACE.
The second and third questions propounded to this wit..
ness on page 27 are objected to.
·

l{. S. THOMAS.
The last answer of this witness on page 32 is excepted
to on_ page 33.
f 21]
The answer of this witness at the bottom of page 33
and at the top of page 34 is excepted to.
The first, second and third questions propounded to this
witness on pa:ge 34 are objected to.
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The fourth answer on page 35 is excepted to ..

M. P. ARTRIP. '
· The answer of this witness· beginning on page 41 and ex:. .
tending to page 43, inclusive, is excepted to.
.
In the depositions taken at the office· of B. T. Wilson,
on the ·3rd day of September, 1923.

R. F. SYKES.
The last question on page one is objected to on page ·2.1

and the answer thereto is excepted to on page 2.

·

·

The first, second and· last questions on page 2 are ob:..
jected to.
All the questions on page 3 are objected to.
The first question on page 4 is objected to. . .
The first and second questions on re-examination on page
7 are objected to, and the answer to the last question on page
7 is excepted to on page 8.

.

I. K. MUNSEY.
The third question ·propounded ·to this witness on page
9 is objected to.
The last qu~stion on page 11 is objeeted to.

K. S. THOMAS'.
· The second question propounded to ·this witness on page
15 is objected to.
The first and second questions on page 16 are objected
to and· the second answer is ·excepted to.·
All the other questions on page 16 are ·e:x:ceptea to.
The third answer of this witness on page 19 is except- ·
ed to.
·
The entire depositions of Kirb Thomas found on page
31 to 40~ inclusive, of the drpo·sitions, not dated, beginning
with the deposition of D. H. Jessee and ending with the
deposition of 1\L P .. Artrip is objected to and nsked to be
stricken o11t, and the sa-me objection to and motion to strike
na1fU+ UOTJ.!SJOdtl·p a.nitre s:rq Ol ~~JrrG.re;re.r tf~H.M. eptnn sr 'tno
September 3rd, 1923, beginning on page 14 '(l)f said deposi:-:

37
tions and ending on page 20 thereof, for the reason that the
presence of this witness was objected to at the taking of
depositions and it was asked that he be excluded and counsel
for complainants avowed that he was a party and would file
a petition which has not been done. For objection-· see dep.
of D. H. Jessee page 1.

ALBERT ROBINSON.
By Counsel:
BIRD & LIVELY.

PJjJ.TTTTON.

[22]

Marked filed in the Clerk's Office February 11th, 1924,
in vacation of the Circuit Court of Russell County.
Virginia:

In the Circuit Court of Russell

C~unty :

M. P. Artrip, et als.,

Complainants·,

vs.-Petition of D. H. Musick et als.
B. A. Kelly,. et alS:.,

Defendants.

rro the Honorable William E. Burns, Judge of the Circuit
Court of Russell County:
Your petitione:rs, D. H. Musick, L. T. Huffman,. Sykes
& Jessee, partners. trading and doing business under that
name:,, the· individual partners being J. R. Sykes. and J. A.
Jessee; J. R. Owens; G. R. Duty; W. 0 .. Parrott; L. P. Musick; J. A. Monk;. Garland Puckett; K. S .. Thomas; William
. Nash; Sam Nash; Ira Monk; L K. Munsey & Company; Mrs.
E. V .. Gilliam; SC'ott Gilliam; J . R . Sykes. & Company; Cleveland Hardware Company; J. E. Pile & Company·; and J. A.
Pile; respectfully represent that Bertis Kelly is indebted to
. them in the following amounts, and evidenced as follows:
Your petitioner, D. H. Musick1: represents that B. A.
l{elly is indebted to him in the just and full sum of one hundred twenty one and 05-100 ($121.05 )' dollars, a part of which
is evidenced by an open account in the sum of $31.05, and
the balance being evidenced by a negotiable note\ dated July
15, 1922, due four months after date, with interest from date,
and with a provision for the payment of ten per cent attorneys fe.eg if placed in. the hands- of an attorney for collection.

r
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Your petitioner, L. T. Huffman, represents that the said
B. A. Kelly is indebted to him in the full and just snm of
one hundred five and no-100 ($105.00) dollars, with interest,
evidenced by a negotiable note dated June 6, 1922, and due
six months after date, with interest frorn date, and an agreement therein to pay ten per cent of the principal with interest of said note as attorney's fee, in case the note was·
placed in the hands of an attorney for collection.
Your petitiqp.ers, Sykes & Jessee, represent -that the said
B. A. Kelly is indebted to them in the full and just sum of
thirty six and 14-100 ($36.14) dollars, evidenced by an open
account, dated July 25, 1922.
Your petitioner, J. R. Owens, represents that the said
B. A. Kelly is indebted to him in the full and just sum of
fourteen and 14-100 ($14.14) dollars, the said amount being
evidenced by a negotiable note dated July 25th, 1922, with
interest from date, and with a further provision for the pay-·
ment of ten per cent as attorneys fees if placed in the hands
of an attorney for collection.
Your petitioner, G. R. Duty, represents that the said
B. A. ICelly is indebted to petitioner in the full and just sum
of twenty six and 35-100 ($26.35) dollars, evidenced by an
account dated July 25, 1922.
Your petitioner, W. 0. Parrott, represents that the said
B. A. Kelly is indebted to petitionerin the full and just sum
. of three hundred and fifty and no-100 ($350.00) dollars, with
interest evidenced by a negotiable note dated July 19,
[23] 1922, with interest from date, and with a further provision for the payment of ten per cent for attorney's
fees, if placed in the hands of an attorney for collection.
Your petitioner, L. P. Musick, represents that the said
B. A. Kelly, is indebted to petitioner in the full and just sum
of seventy and no-100 dollars ($70.00), evidenced by a negotiable note dated June 6, 1922, with interest from date and
with a provision for the payment of ten per cent for attorney's fees if placed in the hands of an. attorney for collection.
Your petitioner, J. A. Monk, represents that the said
B. A. Kelly is indebted to petitioner in the full and just sum
of forty five and no-100 ($45.00) dollars, evidenced by a negotiable note dated June 15, 1922, with interest from date, and
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with the further provision for the payment of ten per cent
as attorney's fees if placed in the hands of an attorney for
collection. ·
Your petitioner, Garland Puckett, represents__that the
said B. A. Kelly is indebted to this petitioner in the full and
just sum of twenty and no-100 ($20.00) dollars, evidenced
by a note dated tT une 23, 1922, with interest from date.
Your petitioner, K. S. rrhomas, represents that the said
B. A. Kelly is indebted to this petitioner in the full and just
sum of one hundred fifty seven and 03-100 ($157.03) dollars,
evidenced by a negotiable note dated June 9, 1922, payable
. to the order of Easterly Grain Company, and endorsed by
petitioner, with interest from date, and with the further provision for the payment of ten per cent as attorney's fees if
placed in the hands of an attorney for collection.
Your petitioner, William Nash, represents that the said
B. A. Kelly is indebted to this petitioner in the full and just
sum of sixteen and no-100 ($16.00) dollars, due by account
dated July 13th, 1922.
Your petitioner, Sam Nash, represents that the said B.
A. Kelly is indebted to this petitioner in the full and just
sum of fifty and no-100 ($50.00) dollars, evidenced by a negotiable note dated June 14, 1922, due four months after date,
with interest from date, and with a further provision for the
payment of ten per cent attorney's fees if placed in the hands
of an attorney for collection.
Your petitioner, Ira Monk, represents that the said B.
A. Kelly is indebted to this petitioner in the full and just
sum of one hundred fifty and no-100 ($150.00) dollars, evi. denced by a negotiable note dated December 13, 1921, with
i,nterest from date, subject to a credit of $100.00 on April
10, 1922, and with a further provision for the payment of
ten per cent attorney's fees if plaC(~d in the hands of an
attorney for collection and due four months after date.
Yollr petitioner, I. K. Munsey & Company, represents
.thafthe said B. A. Kelly is indebted to this petitioner in the
~u~l and just sum of sixty one and 13-100 _($61.13) dollars,
~v1denced by an account dated August 19, 1922.
Your petitioner, Mrs. E. V. Gilliam, represents that the
. said B. A. pelly:: is indebted to this petitioner in the full and

r-·
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just sum . of twenty and no ..J.OQ; · ($20.00:) doHa:rs, evi_,
denced by a negotiable~ note dated Apri1 9) 1H2:11 .due
one day after date, with interest from date,, and with
.a further provision for the payment of .a ten per cent attorney fee if -place,d in. the, hands of an attorney "for eo~l~ction ..
[24]:

Your petitioner, Scott Giiliam, represents that the S!aid
B. A. Kelly is indebted to this petitioner in the full and just
sum of thirty and no-100 ($30.00): dollars; evidenced by a
note. dated June 19,, 1918, with interest from date, and due
onH day after date.
·
Your petitioner, J. R .. Syke:S &. Gomp:any, repres.ents- that
tJie said B. A. Kelly is. indebted to this petitioner in the full
and just sum of' eighty seven and 61-100 ($87.61): dollars~
evidenc:ed by an ac.count dated Augus:t 18, 1922.:
·
Your petitioner, Cleveland Hardware .Company, represents that the: said B.. A. Kelly is indebted to this petitioner
in the~ just and full sum of twenty six and 40-100 ($26.40)
dorllars, evidenced by an account dated A11gust 17, 1922 ..
Your petitioner, J. E. Pile & Compa:ny, re:pres.ents that
the said B. A. Kelly is indebted to this petitioner in the full
and just sum of· $2.65,. evidenced by an account dated July
10, 19,22.
Your p:etitio.:ne·:r, J. A. Pile, represents. that the; said
B. A. Kelly is indebted to this, petitioner in the full and just
sum of twenty s.even and 15-100 ($:2.7.15,) dollars, with interest from March 1, 1922, evidenced by account..
PetitiGJners re·spectfully state that all of the. s.aid above
:notes: and accounts, with interest there.o:n,, are ·due. and unpaid; and that on the 6th day o.f 8ept·ember,1 1922, a bill was
filed in the; Circuit Oourt of Russell~ County, Virginia,. 'by
1\iL P. Artrip and Albert Robinson. to subject certain lands
and property to the., payment of complainants.' debts set forth
in ·said hill, and to set aside certain de.eds from, the, said ·
B. A~ Kelly to Odie. Kelly,. his. wife., and f:rom Odie. Kelly to
Albert Robinson;. that the. s-aid B. A. Kelly d~scribed in the
bill in that cause is the s~~Jrne B. A ..Kelly described in this
petition~

Petitione·rs: are: advised that the:v have the right to c.om.e
and file their petition in the said chancery cause orf M. P.
Artrip et al. vs. B. A. Kelly et a1s:. which suit is. now pending in said court, which p:etitione,rs' no'w do, and ask to be
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allow·ed. to pay their respective share of the cost·s in sa~d
suit, and to likewise :share in the profits thereofJ as provided in section 5186 of .the Code of Virginia of 1919.
Petitioners ai~ege that the sard deed from B ... A. Kelly
to Odie V. Kelly, Exhibit No. 1 filed in said suit,-· and the
deed from Odie V. Kelly and Bertis Kelly to Albert Robinson, Exhibit No.2 in 'said suit, are both void as to petitioners'
debts, said debts havin;g been made long{ before the deeds
in question were executed:; ±hat the said deed from B. A.
Kelly to Odie V. I{·eUy is from the husband to the wife, is
without consideration., and i~s -a .gift, a transfer of, all of
his property while he wms indebted to petitioners; and that
the said deed from Odie V. K·elly :and Bertis Kelly to Albert
Robinson is a gift, was without nonsideration, was fraudulent on the par·t of B. A. Kelly and Odie V. Kelly, and that
the said Albert Robinson knew of the circumstances and that
the s.aid B. A. K·elly and wife intended by the said
[25] conveyances to hinder, d·elay and defraud their just
debts, :and especially the debts of your petitioners;
that Albert Robinson haiL full knowledge of said fraudulent
purpose of the said B. A. Kelly and wife, and participated
in said fraud and did not pay B. A. Kelly and Odie V. Kelly
for the land and that said deed for said land in his hands
is void as to existing creditors of B. A. K·elly and .Odie V.
Kelly..
· ·
Petitioners further set up and allege all the allegations
set forth in the said chancery cause of M. P. Artrip et ,al.
vs.· B. A. Kelly et al. and ask that the said allegations be
read as a part of this petition.
Petitioners come .and file this, their petition,, in the said
chancery .suit Rnd pray that their sever.al debts as described
.herein be €mfnrced and included in said chancery suit; that
.said lands in the hands of Albert Robinson be sold to Pt\Y
of£ the debts 'of petitioners, and the ·said s.everal ·deeds hereinbefore described be set aside· and declared null and void;
that they be granted ;such other, further and general relief
as to equity may seem meet and the circumstance.s of the
case ma;v require; that B. A. Kelly, Odie V. Kelly, and Albert Ro'binson, be made parties defendant to this petition,,
and may answer the same, but not under oath, answer under
oath being hereby expressly waived; that proeess issue on
this ca'se, and order of publication be granted against B.
A. Keily and Odie V. Kelly, having left the State; that all
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proper accounts be taken, and they .will ever pray;. etc... ·
D. H. MUSICK, ·
L. T. HUFFMAN,
SYKES and JESSEE, . _
J. R. OWENS,
G. R. DUTY,
W. 0. PARROTT,
L. P. MUSICK,·
J. A. MONK,
GARLAND PUCKETTr
K. S. THOMAS,
WILLIAM NASH,
SAM NASH,
IRA MONK,
I. K. MUNSEY & CO.,
MRS. E. V. GILLIAM,
SCOTT GILLIAM<,
J. R. SYKES & CO.,
CLEVFJLAND HARDWARE CO.,
J. E. PILE & CO.,
.T. A. PILE,
By Counsel
B. T. WILSON,
J. E. DUFF,
For Petitioners.

[.26] The Commonwealth of Virginia :
To the Sheriff of the County of Russell, Greeting:
We command you that you summon Albert Roobinson,.
B. A. Kelly and Odie V. Kelly, to appear at the Clerk's Office of the Circuit Court of the County of Russell, at the
rules to be held for the said Court, on the third Monday in
Feby. 1924, to answer a petition exhibited against them in
our said Court by D. H. Musick and others. And have then
there this writ. Witness, E. R. Combs, Clerk of our said
Court at the court house, the 11th day of February, 1924,
and in the 1~8th year of the Commonw·ealth.
·
E. R. COMBS,
Clerk.

A copy.

Teste=
E. F. HARGIS,.
D~ Clerk;
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By

·~,

E. F. HARGIS,
D. Clerk.

February 21, 1924.
Executed by delivering to Albert Robinson a true copy
of the within notice in person.
ROY CAMPBELL,
Deputy for H. H. Couch,
Sheriff of R. C.
[27]

Virginia :
In the Clerk's office of the Circuit Court of Russell
County, the 11 day of Feb., 1924.

M. P. Artrip et al., Complainants,
vs.-Clerk's Certificate of Mailing.
B. A. Kelly et al., Defendants.
I, E. F. Hargis, Deputy Clerk of the Circuit Court of
Russell County, Virginia, do hereby certify that I have this
day mailed to B. A. Kelly and Odie V. Kelly, the defendants,
to Cleveland, Va., the last known po~t office address of the
said defendants.
E. F. HARGIS,
Deputy Clerk of the Circuit Court
of Russell County, Virginia.
Filed February 11, 1924.

E. F. HARGIS,
D. Clerk.
I28]

DECREE.
,June 16th, 1925.

M. P. Artrip et als., Complainants,
vs.-Decree.
Bertis Kelly et als., Defendants.
This cause came on this day to be heard upon the bill
of complainants duly matured at rules, the exhibits therewith filed, the demurrer and answer of defendant Albert Robinson, the petition of Priscilla Kelly filed in the cause by
leave of the Court, the answer of Albert Robinson to said
petition an(l the answer of Priscilla Kelly to said petition,
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upon the depo·sition's of witnesses taken and filed in the causa
on behalf of complainants, upon the depositions of witnessed
taken and filed in the cause on behalf of :defendant Albert
Robinson, upon all former orders and decrees and upon obj:ections to ·certain testimony oiffrered by thEf complainants
taken by the defendant Albert Robinson stated in writing·
for the pur!po'S:e of ,calling the attention of the Court to same
filed by the defendant Albert Robinson; and was argued by
connsel:
Upon consideration whereof the Court being of opinion
that the case is with the defendant Albert R,obinson on the
iLaw and the evidence doth so adjudge, order .and decree. And
it is further ordered, adjudged and deere~ed that the bill of
.c9mplainants be, and the same hereby is, dismissed. And it
is further ordered, adjudged and decreed tha:t the defendant
Albert Robins on recover of the eomplaina:nts his costs in this
suit expended.
The o~jects of this suit having been fully accomplished
it is further ordered that the sam.e he .stricke"n from the
·dooket.
Enter this decree this the 16th day of Ju.n~~ 1.925~

WM.E.B.,
Judge.
[29]

COMPLAINANT'S EVIDENCE.

M. P . .Art.r:ip ;et al., Complainants,
'VS.

B. A. Kelly et al., Defendants.
Met at the office of Bird & Lively in the town of Lebanon, February 15, 192'3, puTsuant to notice hereto attached
for the purpose of taking the deposition of Garland Puckett
and others to be read on behailif of complainant in the ·chancery suit of M.P. Artrip and others against Kelly and others.
Present: J. E. Duff of counsel for complainants.
Present: A. G. Lively of couns~el £or defendants.
GARLAND PUCKETT.
Thence came Garland Puckett, :a witness of lawful age,
who after being first duly sworn depos.es and .says:
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Direct Examination.

By Mr. Duff:
Q. State your age, residence and

occupation~

A. Don't know for sure about 43 years in March.
Q. Where do you live 1
A. Next to Cleveland.
Q. What is your occupation~
A. Farming.
·Q. Do you live near Bertis Kelly~
A. Yes, sir.
Q. I will ask you to state if you know anything about ·
the ·transaction between B. A. Kelly and Odie Kelly and Albert Robins on~
·
A. No, sir, I don't.
Q. I will ask you to state whether or not you ever saw
them together or heard any conversation between them~
Objected to because irrelevant and immaterial.
A. I seen them together but didn't understand any of
their talk about ·trading.
Q. State whether or not you ever had any conversation
with Albert Robinson in regard to this matter, if so tell what
it was~
Objected to because rather not tell any time or place and
because does not seek to illicit any material facts on the issue
in this case.
A. I don't know whether we had any
not, suppose we had a few words about it.
Bert owed me any and I told him, yes, owed
he said I'd come nigher getting it by letting

conversation or
He asked me if
me $20.00. And
it alone.

The answer of the witness is excepted to because what
the witness supposes is not evidence and because it does not
undertake to detail facts, further irrelevant and .immaterial.
[30]

Q. He, at this time, asked you if you ever heard
him aild B. A. Kelly talking about this transaction~

Objected to because leading and further irrelevant and
immaterial.
A.

No answer.

r-
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Q. State whether or not he made any reference to the
conversation that you had heard between .him and B. A.

.

K~!

Same objection is made to this qu'estion ~s to the last
above question.
A. He asked me, said he had heard that I had heard
the talk.
Q. I will ask you to state what else was said in regard
to that same case~
Objected to· for the reasons last above assigned and further does not fix any time or place of the supposed conversation.

A. I told him we had not had sich talk, I had heard
this talk.
Q. Was that all you told him~
A. Yes, sir.
Q. Well, I will ask you to state whether or not you
heard anything at all ·when you come up on them~
Objected to for the reasons set forth in the last
objection.

abov~

A. I heard them say they would fix it but didn't say
why.
Q. Who said that~
Same objection.
A. Don't know which one of them.
Q. State whether or not they continued their conversation after you come up Ql
·
Objected to for the reasons last above assigned and further because irrelevant and immaterial.
A. I didn't understand the conversation, we \Vent on
talking about other things.
Q. I will ask you now when this was~
A; I couldn't state that.
,
Q. I will ask you to state whether or not it was before
the deed to Albert Robinson was made or afterwards~
A. It was before.
Q. I will ask you to state \Vhen with reference to the
deed from B. A. Kelly and Odie Kelly to Albert Robinson
the conversation took place 1
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A.

Afterwards.
I am not just sure your answer to the question as to
what Albert Robinson told you when you had your conversation in regard to your debt, I witl ask you to state again
,Just what he said to you 1
Q.

Objected to because repetition, leading, irrelevant and
immaterial, does not name any time or place alleged in the
eonversa tion.
A. As to Bert owing me any, I don't remember just the
way he worded it. I told him, yes, and he asked about pushing it or something and I told him I didn't know that I was.
Q. What did he say to you 1
[31]
A. He says I would come nigher getting it.
Q. Doing what 1
A. By not pushing it, I reckon.
Objected for reasons last above

assigned~

Cross Exarnina tion .
•By Mr. Lively:
Q. Mr. Puckett, some controversy has arisen as to just
what Albert Robinson said to you there at that time, I want
ydu to tell just what Albert Robinson said to you at that
time and just what part of your answer above was what you
inferred and reckoned 1
A. You want me to tell the same thing over to you 1
Q. Just his words to you there at that time.
A. We met there in the road and he asked me if Bert
stuck me for any and I told him $20.0:0 and he asked if I
was pushing it or what was I doing about it and I said,
"Nothing," and he said I'd come nigher getting it.
Q. Then the part of your answer which undertook to
say anything about you would be able to get this debt without pushing was simply what you thought, not what Mr. Rob~
inson said 1
A. Never thought anything about it, wasn't nothing
said abcut 'vhat would be best or anything, never said anything about it.
Q. What did you mean when you said you reckon that
was what Mr. Robinson said 1
A. If I thought I would get it, what I thought about it.
Q. Who was with Mr. Robinson at the time this conver-

·±8

sation took place 1
A. Old man Kelly's boy.
Q. How did this conversation happen to ·come up, when
was it~
A. I don't remember the time, one Sunday awhile back
about three weeks ago, diqn't pay any attention to it, don't
remember how it come up.
Q. Did the conversation come up by Mr. Robinson asking you, or .stating to you that he had heard that you had
said you had heard a conversation between himself . and B.
A. Kelly, and that you were going to indict him, was not that
the way the conversation started 1
A .. It was not exactly. We were passing some words
about things not concerning· this at all. He asked me if I
had gone before the jury to indict him and I told him no
and then he told me what he had heard and 1 answered that
there was noting to it.
Q. You told him there was nothing to that talk~
A. That I knowed nothing of it.
Q. And you also told him that you would not take any
part in this affair, did you not~
A. I think so, I ain't positive, but it comes into my minCI
that I did.
Q. And what he said to you then was that it might~ be
best to act that way as to cutting a big shine like AI Payne
and others~
A. Might have, couldn't make statement to that, some. thing like that.
Q. It was from that conversation that statement that .
[32] you inferred that you might be paid your claim if you·
did not sue~
A. Never had any thought about that.
Q. Well, that is about wh~t 1\ir. Robinson said to you,
wasn't it Mr. Puckett~
A. Yes, sir.
Q. What I have stated1
A. Yes, sir.
Q. That is about aH of the conversation that passed between you as far as you remember, is that right'
.
Re-FJxamivation.
By Mr. Duff:
Q. Mr. Puckett, I believe you stated that Albert Robin-
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son told you thatyou would come "nigher" getting it by not
cutting a big shine, etc., how you would come to get this, I
want to know if Robinson owes you anything~
Foregoing question is objected to because noL.based on
correct statement of the evidence and second, because leading~ suggestive, not proper re-examination, irrelevant and
immaterial.
A.

No, sir.

Further he sayeth not, signature waived.
Witness called back.
By Mr. Duff:
Q. I believe you stated that you live near B. A. Kelly?
A.Yes, sir.
·
·
Q. I will ask you if you are acquainted with the value
of land in that neighborhood~
A. Yes, sir, I have been living there three years.
Q. I will ask you to state what you consider a fair value
of the land and personal property that B. A. Kelly and Odie
Kelly conveyed to defendant, Albert Robinson~
·
Objected to because this witness is not qualified to speak
of the value of this property and because irrelevant and immaterial.
·
Counsel for complainants withdraws the above question.
Q. I will ask you to state whether you are acquainted
with the two little tracts of lanQ., one containing 6 acres and
the other about 30 acres, owned by B. A. Kelly, are you
acquainted with them~
A. Yes,. sir.
Q. How long have you known that land~
A. About 25 years, since I moved over there.
Q. State whether or not you know anything about the
personal property included in the deed 7
A. Part of it, I don't know it all.
Q. Now, I will ask you to state what would be a fair
value for that property~

Objected to because the witness is not qualified to speak
of these values, further because irrelevant and immaterial
'
Beeks to elicit mere opinion and conclusion.
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A. Well, what he had there, I heard would be worth
about -$350.00. Lo0ks like it would bring that. If I
understand the question, might have made the wrong
statement. This land and property.
·
Q. Yes? ·
,[33]

The answer of the witness is excepted to because is not
based on his knowledge but on hearsay and further beca1lse
irrelevant and immaterial and for the reasons assigned to
the objection to the question above.
Q. Included in that deed there were three mares, did
you know them~
A. Yes, sir.
Q. What were they worth 1
Objected to for reasons assigned in the above objection
in regard to the value of the land and personal property.
A. The three heads is worth $400.00, would be a fair
price.
Q. There was one wagon and harness, did you know
them?
A. Knowed the wagon, not the harness.
Q. What would be. a fair price for the wagon 1
A. $75.00.
Q. There were two cows included in that deed, did you
know them?
A.N ot very well, could not state· the value of them except from their looks.
Q. Well from their looks o?
Same objection as above.
A. $125.00. Would say around that.
Q. There were ten hogs, did you know th,em ~
A. No, sir.
Q. Do you know anything about Kelly's farming imple~
ments and tools 1
A. No, sr. Knowed he had a wheat drill and mowing
machine.
Q. What sort of wheat drill?
A. Very near new, I don't remember the make. I have
used the mowing machine.
Q. What is a fair price for them 1
A. I couldn't tell you on that, never bought a piece of
machinery.
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Q. I will ask you as to what would be a fair price for
1
the land f

Objected to for reasons assigned
A.

above~

Well, about $2000.00.

Counsel for defendant, Albert Robinson, without waiving any of his objections above set forth but relying upon his
objections as to the incompetency of this witness to speak
of this matter cross examines as follows:
Cross Examination.
By Mr. Lively:
Q. Did you try to buy this land for some of your people
Mr. Puckett, shortly before it was sold f
A. No, sir.
·
Q. Did you ever inquire about whether Kelly would
sell it or not f
A. Only about what me and him talked about.
[34]

And further he sayeth not; signature waived .

.J. A. PILE.
Thence came J. A. Pile, another witness of lawfui age,
. who after being duly s.worn, deposes ~nd says :
Direct Examination.
By Mr. Duff:
Q. State your age, residence and occupation 1
A. I am 52 years old, farmer and live near Barnett.
Q. Do you know the parties to this suit, B, A. Kelly,
Odie I{elly and Albert Robinson 1
A. Yes, sir, I know lYfr. Robinson. Never had much
·dealing with Mr. Kelly, sold him fertilizer last spring is all.
Q. Are you a creditor of B. A. Kelly1
A. Yes, sir.
Q. State whether or not you had any conversation with
Odie Kelly and state what she said 1
This is objected to in so far as it fixes, or might fix, or
might be argued against the title of defendant, Albert Robinson, because hearsay, irrelevant and immaterial, and fur-
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ther because the question does J+ot state any time, place or
circumstances of any such alleged conversation.
A. Well, I think it was after the conversation between
Robinson and Kelly. John Stinson and myself went there
to see Kelly and in the conversation I asked about getting
my little bill, I asked her what she was going to do. She
said she would pay me-had a little money but didn't know
what she was going to do-anyway I told her all right I
would not sell him any more fertilizer.
Q, You say she stated she wanted it to stay there~
A. Am not positive.
The question is objected to because not competent and
misquotes the statement of the witness and for the reasons
assigned above.

Q. I will ask you to state if you are acquainted with
the value of the land~
A. No, sir, I am not.
Counsel for Albert Robinson without waiving his objections to the testimony of this witness hut insisting upon same,.
cross examines as follows:
Cross Examination.
By Mr. Lively:
Q. Mr. Pyle, I understood you to start out to say some~
thing about her saying that she would pay or she had some
money or something of that sort, what was it you started to
say when you started out~
Objected to because not responsive to examination in
chief.
A. Well, in the conversation I stated that she said she
had paid it.
Q. AJbert Robinson, this defendant, was not present at ·
that conversation.
A. No, sir.
[35] And further he sayeth not; signature waived.
ISAAC MUNSEY.
Thence came Isaac Munsey, another witness of lawful
age, who after being first duly sworn deposes and says :

53

1i.

Direct. Examination.

By Mr. Duff:
Q. State your age, residence and occupation 1
A. Merchant, 31 years old.
Q. Where do you live?
A. Wards Siding in Russell County.
Q. I will ask you to ·state whether or not you are acquainted with the B. A. Kelly land in this county~
A. Yes, sir. I have been on the place, ha·ve seen it some
'Several times.
Q. How far do you live from there~
· A. I guess it is 3 miles or 3¥2.
Q. I will ask you to state if you are acquainted with the
value of land in that neighborhood and with this land in particular?
Objected to because asks for mere opinion of the witness,
irrelevant and immaterial.
A. Well, I could not say as to just what it would be
worth. I heard Kelly would not take less than $3000.00 for
the farm sometime before he sold. Never heard what anyone else said.
The answer of the witness is excepted to because irrele- .
vant and immaterial and because not in :respDnse to the question and because it details hearsay and relates statement of
B. A. Kelly il!- regard to the property.

Q. I believe you stated that Kelly :stated he would not
·take lesB than $3000.00. Did l1e rnean for the :land alone?
The question is objected to because leading, suggestive,
seeks to elicit hearsay testimony and asks for opinion which
could not ·he within the knowledge of this witness as to what
·B. A~ Kelly should have meant, does not :seek to :elicit facts.
A. That ·is what he said.
Q. Mr. Munsey, what, in your :own opinion, would be
a fair value ·for that Kelly land~
·
Obj.ected to because irrelevant .and immaterial, does not
seek to -elicit facts but .mere opinion of ihe witness, witness
is not qualified to give opi;nion of the value of this land.
A.

I would think it would be worth ,$2000;00.
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Counsel for Albert Robinson without waiving his objections to the incompetency of this witness, cross examines as
follows: ·
Cross liJxamination#
By Mr. Lively:
Q. Are you one of the creditors of B. A. Kelly, Mr. ·
[36] Mu;nsey~
A. Yes, sir.
And further he sayeth not; signature waived.

J. R. SYKES.
Thence came J. R. Sykes, another witness of lawful age,
who after being first duly sworn, deposes and· says :
Direct Examination:
By.Mr.
Q.
A.
Q.
A.

Duff:
Where do you live, Nir. Sykes~
I live at Artrip.
How far do you live· from B. A. Kelly in this county?
I live now about ll/2 miles.
Q.. State whether or not you are acquainted with this

land~

A. Yes, sir.
Q. Are you acquainted with the values· of the land in
general in that neighborhood~
A. I think I am, have been farming part of my life.
Q. I will ask you to state what, in your opinion, would
be a fair value for the Kelly land alone 1
Objected to because irrelevant and immaterial, se.eks to
elicit mere opinion and conclusion of the witness, witness is
not qualified to giv opinion as to the value of this property.
A. Well, I think, in my opinion, it would be worth
$3000.00, real estate alone.
.
Q. Mr. Sykes, in the deed from Odie Kelly and B. A.
Kelly to Albert .Robinson there was conveyed along with the
land three mares, I will ask you to state whether or not you
know these horses, know the value of them 1
Objected to for reasons in the last above objection.
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A. I knew the horses. The pair would be, I should
. think, $450.00 for the three. One good pair~
Q. Did you know the wagon and harness of B. A. Kelly1
A. No, sir. I don't know about the wagon and harness.
Q. I will ask you to state whether or not you know the
two cows and what they were worth~
·
A. No, sir.
Q. About the ten hogs, what were they worth~
Question objected to for reasons assigned last above.
A. I don't'remember how many hogs he had. I offered
him $25.00 for one. He had one picked out for me and asked
me $30.00 for it, the others were better than this one. I .
offered him $25.00 for it.
The answer of the witness is objected to because not in
response to the question, details hearsay conversation alleged
to have taken place between this witness and B. A. Kelly.
Q.
A.

You say you offered him $25.00 for one 1
Yes, sir.
Q. Were all the hogs about the same1

Objected to because leading, suggestive, irrelevant
and immaterial, and for the reasons assigned in any
objection to similar questions.

.[37]

A. I offered him $25.00 for the one he picked out for
me, the others were better than the one he picked out for
me. I don't remember the number he had.
Q. I will ask you to state what they were worth on an
average a piece~
Objected to for reasons assigned to similar questions.
A. Well, they were worth $25.00 because I offered him
'$25.00 for the one he picked out and the others were better.
I would consider them to be worth $25.00.
Q. State whether or not you are a merchant1
A. Yes, sir, I am selling· goods.
Q. Are ybu in the habit of buying hogs 1
A. Well, I was not in the mercantile business at that
time.
Q. I will ask you to state whether or not you know
about th8 farming implements and tools 1
A. No, sir.
Counsel for defendant, Albert Robinson, without waiv-
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ing his objeetions and exceptions
amines as follows,:

her~inbefore,

cross ex...

Cross Examination.
By Mr. Lively:
Q. Are you a creditor of B. A. Kelly, Mr. 'Sykes~
A. Yes, sir.
Q. Was he owing you at the time you made him the
offer for the pig~
A. Yes, sir.
Q. How long had he been owing you prior to the time
he sold these shoats~
A. · How long he had been owing me~
Q. Yes~
A. I don't remember. He had been owing me ever since
I went in business, about six months.
Q. Well, about how long before he conveyed this property to Mr. Robinson was it that he ·became indebted to you?
A. Well, I don't remember when he conveyed the property. About six months, it has been about six months.
Question and answer is objzected to because not in response to examination in chief and because irrelevant and
immaterial.

Q. When was it Mr. Sykes, that you tried to ibuy a
pig from B. A. Eelly 1
A. Well, it was something like a year ago tn the best
of my remembrance, possibly a year last fall.
Q. You do not know whether he had any of the hogs
at the time he so1d his property to Mr. Robinson that he did
at the time you tried to buy this hog~
A. No, sir.
Q. You do not know anything about the value .of the
hogs that he sold to Mr. R\obinson, do you Mr. Sykes~
A. No, sir.
Q. How well acquainted "\V<er,e you with this team of
[38] hors,es you spoke ~of~
A. Knew them well by seeing them work. That is the
'pair, one I didn't know so w·ell.
Q. What do you rat,e this pair at~~ ·
A. $300.00 at least.
Q. And you rated the '@ther at $I50.,00~
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A . .Yes, sir.
Q. Do you know of this odd horse being sold about the
same time that Mr. Robinson bought it?
A. Nothing only what I heard. I have seen it two or
three times.
·
··
Q. Was there any defect in this horse or the ones constituting the team?
A. No, sir, not that I know of. Last time I seen them
there was not.
Q. Well, when was the last time you saw them?
A. I can't remember now. It was sometime last summer, I don't remember the exact time, seen them working,
know them well. I have known them since Mr. Kelly owned
them.
Q. Did you ever notice any defect on the heads of these
horses1
A. No, sir.
Q. Never noticed any other defect on this team?
A. No, sir.
Q. Is it a fact that you are not on good terms with
Mr. Kelly and family~
A. No, sir. Never had any trouble except Mr. Kelly
beat me out of some money and I would like to get it. I
never had any trouble with any of them.
Q. Are you one of the creditors in this suit~
A. Yes, sir.
And further he sayeth not; signature waived.
{39]

DEPOSITIONS FOR COMPLAINANTS.
Filed April 11th, 1923.
Complainants Evidence.

Artrip vs. Kelly.
Met at the office of J. E. Duff in the town of Lebanon,
Virginia, pursuant to adjournment to take depositions to be
read on behalf of complainants in a certain suit in chancery
now pending in the Circuit Court for Russell County, Virginia, in the name of M. P ..A.rtrip vs. Bertis Kelly, et als.
Present:

J. E. Duff, counsel for complainants;
.li. G. Lively, counsel for defendants; and
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Albert Robinson, one of the defendants .
D. H. JESSEE.
Thence came D. H. Jessee, a witness of lawful age, who
being first duly sworn, says :
Direct Examination.

Q. Mr. Jessee state your age, residence and occupation~
A. I am 36 years old, farmer, live in Russell County,
Reeds Valley.

.

.

Counsel for defendant Albert Robinson objects to the
presence of K. S. Thomas as he is advised it is proposed to
use .K. S. Thomas as a witness, and he is not a party to the
suit._;Mr. Lively.
·
Counsel for complainants avows that K. S. Thomas is
a complainant and will file a petition in this case.-Mr. Duff..

Q. Do you know B. A. Kelly~
A. Yes, sir.
Q. Are you related to B. A. Kelly in any way~
A. Yes, sir, he married my sister. ·
Q. I will ask you to state whether or not you are a
creditor of B. A. Kelly~
A. No, sir, he don't owe me nothing.
Q. Do you owe him~
A. Yes, ·sir, I give him a couple of notes amounting to
$202.00 sometime ago.
Q. What was the date of those notes~
A. I don't remember:
·
Q. Do you remember when it was due?
A. I believe one of them was due on the 6th day of
December, 1922, I just don't remember when the other note
was due, they was both ·given on six months time, two days
apart, it was along about the first of July I bought the last
cattle, they were given for cattle.
Q. What kind of cattle were they~
A~ I bought some two year old heifers and two or three
yearling heifers, some two year olds and some yearlings.
Q. Do you know who B. A. l(elly got these cattle from f
A. No, sir.
.
Q. Did he raise them himself~
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[40]

A. No, sir, I don't think so, he was buying and
selling. Told me he was buying some to sell. He was
running around buying up some and I would see him ever
few days and I bought some from him.
Q. How much did you pay him for these cattle~
A. I believe I paid him $30.00 per head for the two year
olds and $20.00 for one yearling and $15.00 or $16.00 for
another yearling or two I believe.
Q. Are you familiar with the prices of cattle of t.hat
class~

A. Not so much then as I am now. I never did deal
. in cattle much.
Q. In your o·pinion was that a good bargain~
A. Not much, I didn't get much of a bargain, I sold
them to Mr. Buckles in the fall and made pasture bill on
them.
Q. I will ask you to state what took place in regard
to this note that you owed Kelly and whether or not you
wer·e garnished, and all you know about that~
Anything that took place in regard to these notes is objected to because irrelevant and immaterial, notes not being in controversy in this case.
A. When he got in this trouble he bought some calves
off of my brother and he gives him his note and he held it,
and he come to me and asked. me to help him get his money
for him, for me not to pay the money off and I told him I
. couldn't; and he said I will give you this note Bert give me
and you go to see· him and try to get him to exchange them,
so I done so, I met with Bert when I had been to help George
Buckles weigh up these cattle, and I asked him to let me
see the notes and he did, a~d I told him he had give Sam
Jessee a note and that Sam was uneasy about this money
and that I would swap him his note back for the note I give
hjm, and he said I was rob bing him, and I told him there
was a lot of trouble coming up some way and that Sam Jessee was uneasy about his money, and that he could get the
trouh] e between him and Sam ~Jessee settled. but he. would
not hear to nothing, and clajmed he was making some kind
of a land trade and it was going to damage him over $1,000.00
in that trade with the old man Full Kelly, and I knowed I
couldn't take the notes on and keep them, and I said ''Bert
I will tell vou what I will do, I will give you the notes back
if you will hold them and not trade them to anybody until

GO

they are due, and he said he would not and I called John
Farmer up for a witness, and he said I will keep them until
they are due and will keep ·them longer than they are due 1
and when he got the notes he stuck ~hem in his pocket, then
he got mad and rid off, and I knowed I couldh 't take them
away from him then.
The foregoing answer of the witness is excepted to becap.se irrelevant, immaterial, not responsive to the question,
and because it details hearsay.-Mr. Lively.

Q. Mr, Jessee, what time with reference to the time the
deed was made from Kelly to Robins on was this conversa.:,
tion you had with B. A. Kelly, was it before or after~
A. It was before I suppose.
Answer of the witness is excepted because supposition,
not evidence, and further because irrelevant and immaterial-Mr. Lively.

..

Q. I will ask you to state whether or not you ever had
a oonversation with B. A. Kelly before he and his wife deeded his land to Albert Robinson, in which he stated he expected to borrow all the m.oney 'he could, buy all the stock
he could, sell it and leave~
·
[41]

The foregoing question is excepted by counsel for
Albert Robinson because irrelevant, immaterial, seeks
to illicit hearsay immaterial matter.
A. He was talking to me away back when the war was
going on the day he went to Cleveland to register. We was
going back home, he said to me I am not going I tell you
what a fellow could do he says, I could or you could, a fellow could start out and borrow money and then he could just
turn around and sell his land for what he could get for it,
and in that way he would not have to go to the war. I don't
know what he was thinking about, I never made him no an~
swer, I just supposed he was trying to plan out some way to
get shut of going to the war.
Q. I omitted to ask you about that I!Ote, what did he
do with that note after he refused to let you have it back
in exchange for the note Sam Jessee had on him~
Objected to because irrelevant and immaterial.-Mr.
Lively.
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A; I suppose he traded it to Mr. Robinson, he sued me
on it.
Q.

Did he come to you and ask you to pay them 1
I

Objected to because irrelevant and immateriaL
A. Yes, sir, he come to my house and told me he had
the notes, and told me he wanted me to pay them off, I told
him I couldn't pay them off that I was garnisheed ·and he
talked like I could pay them off and be safe, and I told him
to go ahead and do what he thought was best with them, that
I didn't think I could pay them off .
. Q. I believe you stated B. A. Kelly married your sisterr
A. Yes, sir.
Q. I will ask you to state whetp_er or not she had gotten any money for her father's estate before the deed was
made to her~
A. Not as I know of.
Q. Do you know ·whether or not she had as much as
$1500.00 in her possession at that time f
Objected to because immaterial, and irrelevant, to any
issue in this case so far as Albert Robinson is concerned.
further because it asks fo~ mere opinion of the witness and
does not seek to elicit facts.--Mr. Lively.
A.

No I do not know.

And further he saith not; signature waived.

S ..J. JESSEE.
Mr. S. J. Jessee, another witness of lawful age, being
first duly sworn, says :
Q. State your age, residence and occupation f
A. 45 years old, occupation farming, live in Russell
County, Virginia, near Cleveland.
·
Q. Do you know the parties to this suit, B. A.· Kelly
and Albert Robinson 1
A. Yes, sir.
Q. Are you related to B. A. Kelly1
A. Yes, sir, he married my sister.
Q. I Virill ask you to st~te ~hether or not you are one of
the creditors of B. A. Kelly1
A. I was but am not ~ow.
Q. I will ask you how he happened· to owe you f
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The question and answer thereto is objected to so far
as Albert Robinson is concerned because irrele·vant,.
immaterial, and not involved in any issue in this suit.

[42]
A.

He bought some calves and give me a :q.ote for them.
Q. How much cash did he pay you~
A. Not any.
Q. All in note~
A. Yes, sir.
Q. Do you know what he did with these calves 1
Same objection.
A. No, sir, I couldn't state what he done with the calves
any more than what I heard.
Q. You don't know anything about what he did with
them~

A. Not personally.
Q. When did you sell him the calves~
A. I don't think I could give the date, some time in
August or September.
Q. What year~
A. 1922.
Q. When were the notes due?
Same objection.

A.

It was given on 90 days time.

Same objection.

Q. When did you get your money?
A. Sometime before it was due.
Q~ I will ask you to state what steps you took to get
your money~
A. I got a judgment against his land.
Q. I will ask you to state how you happened to attach
his land.
Same objection.

A. There was two or three parties, and one especially
told me what he was~ doing, he was getting shut of these
calves at a big reduced price under what he give for them,
and was trying to sell his land, and I just took it for granted
he was trying to beat me, and I had an,attachment wrote out.
A. Who told you about this?
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Same objection.
A. I asked Kir b Thomas and he told me he had sold
them to Chas. Hughes and Tom Munsey and told me what
he got for them.
Q. Did anybody else tell you about it1
Same objection.
I think so, but I couldn't just remember who it was.
I will ask you to state whether or not it was generally talked over in the neighborhood that he was going to
dispose of all his property~
A.
Q.

Objected to for the reasons assigned above, and further
because irrelevant and immaterial, witness has not qualified
to speak as to this fact.
A. It became general talk pretty quick after I done
what I done, but I didn't hear so much said before except
what Kirby told me I don't think.
Q. Did you attach his land before he made these deeds
or after?
·
Answer of the witness is. excepted to because attachment
and deeds is the best evidence.
A. I got the :ludg-ment on record before he got. his deeds
on, I don't know the date of his deeds though.
Q. I will ask you to state whether or not your sister
Oda Kelly had gotten any money from her father's estate
.at the time B. A. Kelly made the deed to her~
[ 43]

Objected to because irrelevant and immaterial.

A. Not that I know of.
Q. I will ask you to state whether or not there was any
other source she could have gotten that ·much money from~
Objected to because irrelevant, immaterial, does not seek
to elicit facts, is not evidence.
A.

I don't know of any place.
Cross Examination.

By

~{r.

Lively:
Q. Mr. Jessee did you and Bertis' Kelly have a personal difficulty or fight about the time you run the attachment
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on his
A.

land~

No, sir, we never had a word.

Further he saith not; signature waived.
J. A. PAYNE.
And thence came J. A. Payne, another witness of lawful
age, who after being first duly sw·orn, says :
Q. I will ask you. to state your age, residence and occupation Mr. Payne~
A. I am 43 years old, live in Reeds Valley, Russell
County, Virginia.
Q. What is your occupation~
A. Principally farming.
Q. Do you know the parties to this suit, B. A. Kelly,
Albert Robinson and Odia Kelly~
A. Yes, sir.
Q. I will ask you to state whether. or not you are a
creditor yourself of B. A. Kelly~
A. Yes, sir.
Q. ·I will ask you to state how you happened to be a
creditor of his~
Objected to because irrelevant and immaterial.
A. I will just tell you exactly how it was. I had been
up on the mountain at work one day and was coming down
home and run up on Bertis J{~lly at Pucketts, and he was
trying to get Puckett to endorse some notes he held ·against
Huston Kelly and he refused to endorse them, said he
couldn't. I started on down the road and he came on and
overtook me and he pulled the notes out of his pocket and
asked me if I would endorse them for him, that he would
like for me to endorse them so he could get the money on
them to take up some calves, so I says, I don't want to endorse them, maybe you promised Huston to hold them, and
he said he did. He asked m0 if I could endorse his note for
$150.00, and I told him I di nn 't like to endorse no notes, and
I tried ·ever way to get off from him, and I says Earnest
Jessee wont give you tbe money on them. and I said. if you
will get old man Full Kelly to endorse it I wi11, and he said
he would, and he said· you never will hear tell of this note
any more, but I did, I had to .Pay it.
Foregoing answer is excepted to because not responsive
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to the q-q.estion, and because it details hearsay, immaterial
matter, not material to any issue in this case so far as Albert
.Robinson is concernned.-Mr. _Lively.

Q.

When did this transaction take

place~

Same objection.

]44]

A. I don't know whether ·I can get back 'to it or not.
Q. About what time was it ·with reference to the time
that Kelly and his wife deeded their land to Albert Robinson~

Same objection.
A. It must have been in July or August that he come
along and I went on that note for him.
·
Q. Do you remember what time this note was on1
A. Four months.
Q. State whether or not it come due .after he deeded his
land away·~
A. Yes, sir.
CJ. Have yon paid that note off:1
:A. Yes, :sir.
·Q. Did you pay all ofit~
A. No, sir, I paid one..,half of it.
Q. Who ·paid the other one~half·~
A. Full Kelly Bays he paid it, it is credited in !his name.
Further he saith not; signature waived .

.J. C. STINSON.·
J. C.. Stinson, another witness of .lawful age, being duly
R:wor.n says :
Q. Do you know the parties to this suit B. A. Kelly,
Albert. Robinson and ·odie ·Kelly~
A. Yes, sir.
Q. Where do you live Mr. Stinson~
A. Across the ridge here in Russell County.
Q. What is your occupation~
A. · Farming I reckon. ·
Q. Are you related to any of the parties to thissuit'
A. No, I don't know that I am, I might be a little distant kin to the Kellys.
Q. I will ask you to state whether or mut 'YOU sver had
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a conversation with Albert Robinson in regard to the trade
he made with Kelly in which Kelly deeded him some land~
Objected to because it does not state time, place, or
cumstances.

cir~

A. Yes, sir.
Q. When did you have this conversation 1
A. Well I don't remen1ber the exact date with reference
to the time they :rp.ade that trade.
Q. Was it before or afterf
Excepted to because it seeks to elicit facts and is based
upon facts not shown to be within the knowledge of this
witness.
A. It was after the trade.
Q. How long after f
A. I would say something like a month.
Q. I will ask you to state what Robinson told you about
that

trade~

A. Well I was standing over there on the walk in front
of the court house and he come down out of this building and
walked over and spoke to me, and he said he had a law suit
on his hands, and in the conversation he said he would swear
that he didn't know anything about Bert Kelly going to
swindle the people longer than 10 minutes before he made the
trade.
Q. Did he tell you where he made this trade~
A. At home. Said Kelly come over there one night
and c9me in and talked to him awhile and told him. he had
come to trade with hin1, and he asked him what trade
[ 45] and he said the land trade, and Kelly pulled the deed
out of his pocket and told him he done had the deed
:fixed up, Kelly stayed all night with him, and said he would
not come to town but Robinson came to town and Kelly met
him at the creek.
·
Answer is objected to because not responsive to the question, and because irrelevant and immaterial.

Q. He stated that they made the trade there at his
house?
Objected to because leading.
A.

Yes, sir.

67
Q. Did he say who he negotiated with when he bought
the land~
A. Bert Kelly.

Cross Examination.
Q. Mr~ Stinson I believe you stated that you were not
interested in this matter in any way except that you were a
little kin to the Kellys 1
'
A. I might be a little kin.
Q. Haven't you guaranteed the payment of a bill of
fertilizer sold by J. E. Pyle & Co. 1
A. Yes, sir, at the time I sold the fertilizer I said if
he didn't pay for it I would.
Q. Are you a brother-in-law to Kirb Thomas 1
A. Yes, sir.
Q. Is it not also true that you are a son-in-law of Tom
Munsey, another creditor 1
A. Yes, sir.
Q. You say you had this conversation with Mr. Robinson a bout the month after this deed was made 1
A. As near as I can say it was something like that time.
Q. Is it not a fact that the only conversation you ever
had with Mr. Robinson in regard to this took place two days
after this deed was made~
A. No, sir, it was later than that.
Q. You are positive of that 1
A. Yes, sir.
Q. Is it not also a fact that you told Will Hughes and
others that the conversation with Mr. Robinson was that he
didn't know anything about Kelly's debts until ten minutes
before he got the deed here in Lebanon 1
A. If I mentioned it to Mr. Hughes or anyone else I
· told it just as I told it here.
Q. Didn't you tell "\Vill Hughes and others that you
didn't kno·w anything about Kelly's debts until about ten
minutes before you got the deed here at Lebanon~
A. No, sir, I did not, I told him 10 minutes before he
traded for the land, that is the way he told it to me.
Q. How long a conversation did you have with Mr. Robinson'
A. I· don't know exactly, maybe something like 10
minutes.

r -
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\.

Q. Was ·anyone else present~
.
A. No, sir.. Jim Bausell passed by us and spoke.
Q. Wasn't Mr. Robinson walking away·from you all th~
time and ·you talking to him~
A. No, sir, he seemed friendly, seemed to want to talk
to me.
Q. He seemed to want to tell you this did he f
[4.6]
A. No, sir, not more than to have a conversation
with me.
Q. He told you he didn't know a11ything about Kelly ·
going to SVIrindle the people until 10 minutes before you
traded 1
A. That is the way he spoke it.
Q. He was telling you there in effect that 'he joined in
with Kelly to swindle the people after knowing what he was
goingto do~
A. No, sir, he didn't say that.
Q. That was the effect of his conversation.
A. It made that impression on me.
.
·Q. That is what you understood from it, that ·he was
telling you that he, with full knowledge of Kelly's plans to
s\vindle the people, jo_ined in to help him7
I o·bject to that :question as calling for the opinion of the
witness who ·has already stated what he told you.-:JY.fr. Duff.

A. That is the way he said it just what I told you.
Q. You are not on ver}r good terms with Mr. Robinson
are

you~

A.

So far as I know.

Q. Didn't you .get mad at him because he would .not
loan you some money 1
A. No, sir. I went. .to his place and told his wife, he
was gone, and she said he would call me from Mr. Taylor's
and I never did hear from him, but I don't think that concerns this the least bit in the world.
"
·
Further he saith not; signature waived.
ARTHlJR MONK;
Arthur Monk, another witness of lawful age, being duly
sworn, says :
Q. I will ask you to state Mr. Mon.k what official position you hold in this county, if any1
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A. Justice of the Peace.
Q. In what district~
A. Lebanon District, a corner neighborhood.
Q. Do you remember sometime last summer when B. A.
Kelly cam.e to your house to have a deed acknowledged~
A. Yes, sir, he came there to have one acknowledg-ed; I
can't tell as to the date.
Q. I will ask you to state what time of night it was and
what co.nversation you had with him~
Objected to because immaterial, irrelev~nt, seeks to elicit
hearsay evidence, in so far as the rights of Albert Robinson
are concerned.
A. It was somewhere about 11 o'clock, he told me he
wanted me to acknowledge a deed for him, he seemed to be in a
hurry, I told him I didn't like to sign anything without knowing something about it, so I looked at the form of it, saw it
was alright and signed it up for him.
Q. Did you ask him who this person was he was conveying this land to'
Same objection.
A. Yes, sir.
Q. Who was this deed to 1
A: Odie Kelly.
Q. Who did he say Odie Kelly was 1
Same objection.
A. I asked him the question, it sounded like a boys
name, and I asked him if it was his brother and he says
"yes."
[47]
Q. Has he a brother named Odis Kelly~
A. I think so.
Q. I believe you stated it was about 11 o'clock, was it
in the morning or night~
A. It was night .
. Q. Do you live closer to Kelly than any other Justice
of the Peace in this county 1
A. There is a Justice over there in the Valley closer
than I am. It was four or five miles from my place to his
place. Squire Puckett was closer to him.
Q. Was there anybody . with him 1
A. Yes, sir.

,-
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1
l

Q. Did he say who was with him 1
Same objection.
A. No, sir.
Q. Did this second party ever come in 1
A. No, sir.
Q. Did you ask him who it was?
A. No, sir.
Q. Did you ever have any conversation with Albert Robinson about this deal before that time?
A. No, I don't believe I did.
Q. Afterwards 1
A. I don't think he ever mentioned it to me.
And further he saith not; signature waived.
FRANK YArrES.
And thence came Frank Yates, another witness of lawful
age, who being duly sworn, says :
Q. Where do you live Mr. Yates 1
A. Out in the eorner neighborhood.
Q. Do you know the parties to this suit, B. A. Kelly
and Albert Robinson?
A. Yes, sir.
Q. Are you· related to any of the parties·~
A. No, sir.
Q. I will ask you to state whether or not you ever had
a conversation with Albert Robinson before he bought the
land from B. A. Kelly in regard to a trade of that kind'
A. I talked to him several times.
Q. I will ask you to state whether or not Albert Robinson ever stated to you that he was afraid of Kelly, and if
so tell what was said'
A. In talking of the trade he .said if they traded\ he
was going to give him no chanee at him he was going to play
safe, that he was going to clear up the docket the first thing.
Q. Did be say that be knew of any of Kelly's debts
that he owed'
A. No, sir. Well one day I heard him say he had found
something he had kept hid from him, they had agreed upon
a trade and failed to trade on that account, I believe it was
a deed of trust to J obn I-Ienry Smith.
·
Q. This conversation was before this trade was made?
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Objected to because leading.
A. Yes, sir.
Q. You say he said he was afraid of Kelly t
A. Yes, sir.
-·
_Q. How long before the deed was made that you had
this talkt
A. It was sometime. They had been talking the trade
all summer at different times.
,[48]
Q. I will ask you to state wheher or not it was
talked there in the neighborhood that Kelly would do
something like this'
Objected to because irrelevant, immaterial, seeks to elicit
hearsay evidence, mere opinion, not competent, to establish
~.ny issue in this case so far as Al~ert Robinson is concerned.
A.
Q.
anyone
A.

No, sir.
I will ask you to state whether or not you ever told
over there what you heard him say~
Yes, sir, I did.

And further he saith not; signature waived .

.J. R. TAYLOR.
Thence came J. R. Taylor, another witness of lawful age,
being duly sworn, says:
Q. Where do you live Mr. Taylor~
A. Five miles northeast of Lebanon.
Q. How far do you live from Albert Robinson~
A. A bout one mile.
Q. Do you know Albert Robinson and B. A. Kelly~
A... I kno·w Albert Robinson, I don't know this Kelly.
Q. I will ask you if you know of a trade Robinson and
Kelly made~
A. Mr. Robinson told me he had bought a piece of land
from J{elly and didn't know whether Kelly would go back
on him or not.
·
·
Q. I will ask you whether or not Robinson ever had a
·conversation with you in regard to a note~
A. Yes, sir, he said something about this Kelly boy
bringing a note there and wanting to get some money on it.
Q. State whether or not he said he was afraid of Kelly~
A. Yes, sir, I think he did.
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Q. I will ask you to state what time this was, before
they made their land deal or' afterwards~
A. I don't know when they made it, this was before I
knew of them making a trade.
Q. About what time was it~
A. I don't know.
Q. Last spring or summer~.
A. In the spring or early part of the summer.
And further he saith not; signature waived.
R. F. SYI{ES.
And thence came R. ].,. Sykes, another witness of lawful
age, being first duly sworn, says :
Q. Where do you live Mr. Sykes~
A. Cleveland.
Q. Do you know the parties to this suit 1
A. Yes, sir. ·
Q. What official position, if any, do you hold in this
county~

A. Deputy Sheriff.
Q. Mr. Sykes do you remember about the time Robinson and Kelly were on a land trade~
A. Yes, sir, I think so. They had traded and I had a
warrant for Mr. Kelly and I took Mr. Thomas over there
with me.
Q. Did you find him there1
A. No, sir, not at his home. We stayed around there
[ 49] until one of his brothers took a horse and left, and ·
we tracked the horse out and it turned towards Mr.
Robinson's home, and we went on over towards his home
and met Mr. Robinson over there at the foot of Copper Ridge.
Q. Did you have any conversation with Mr. Robinson~
A. No, sir.
Q. Did he have a conversation with any one in your
presence!
·
A. No, sir. Later we went on over to Mr. Robinson's
home, he told us we need not go over there he wasn't there
(Kelly) and we went on over to the house and was talking
to Mr. Robinson's wife.
Q. State what she said if anything1
The foregoing question is objected to be.cause irrelevant
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and immaterial, seeks to elicit hearsay testimony, not competent for any purpose so far as Albert Robinson is concerned.
A. She said he was not there he was gone. Mr. Thomas
then was talking to her about his interest in the case, and
told her he didn't want to see Mr. R·oLinson lose anything,
that he had better be careful about it, and she said as good
lawyers as were in Lebanon advised Mr. Robinson he could
get a good deed and that he thought it was alright. Mr. Robinson's wife told B. A. Kelly, she said, that he ought not to
have·done that it was wrong.
·
Foregoing answer is excepted to because it details hearsay and immaterial testimony, and not competent or material
to any issue in this case so far as . Albert Robinson is concerned.
)
·

Q. Did she say she tried to keep Albert Robinson from
going into ·this trade?
Objected to for all the reasons assigned in the last named
objection, and further because leading.
A. Yes, sir, she said her and Mr. Robinson both knew
there was something wrong about it, but still they had been
advised that they could get a good deed from B. A. Kelly.
Q. Was this after the trade or before~
A. This was after the trade she had the conversation
in my presence about this. The inference was that she and
Mr. Robinson both knew it before the· trade, but she related
it to me after the trade. She said as good a lawyer as there
is in Lebanon advised them they could get a good deed from
B. A. Kelly, of course, I don't want to blow no lawyers up
nor nothing like that.
The foregoing answer is excepted to because irrelevant,
immaterial, details hearsay statement, not matter of any
issue in this case so far as Albert Robinson is concerned.

Q. I will ask you Mr. Sykes if Albert Robinson's wife
told you where Kelly was, and if so where~
Same objection as above.
A. It runs in my D?-ind she said he was gone out of the
State that it was useless for us to hunt for him as he was
gone out of the' State by this time.
·

r
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Q. Do you know what relation B. A. Kelly was to Albert
Robinson's wife?
A. Sister.
Q. I will ask you whether or not you heard Robinson
tell Kirby Thomas that Kelly had gone out of the State~
Objected to as irrelevant and immaterial, and further because leading.
·
~

[50]

A.

Yes, sir.
Cross Examination.

Q. I believe you have no interest in this case?
A. No, sir.
Q. Are you on good terms with Kelly and his JH\oplef
A. So far as I know we are.
Q. Is it not a fact that you and your family have not
been on good terms with the Kelly.s for years and years 1
A. No hard feeling until this thing came up,· Me and
Mr. Thomas went over there, I was executing my official
duty, that was all.
Q. You have been very active in executing your official
duty in this particular case, have you not~
A. I have not been active enough; I have shown him too
much courtesy, otherwise I might have gotten him.
Q. Who was at Robinson's home when you and Thomas
went there~ ·
A. Mrs. Robins on.
Q. How did you happen to raise a. conversation with his
wife in his absence~
A. I believe Mr. Thomas was talking the matter over
with her, told her he didn't want to see them lose anything
by it.
.
Q. That was not a part of your official duty was it~
A. No, sir~ I just went after B .. A. Kelly.
Q. Mr. Robinson wasn't there when this conversation
took place was he 1
A. No, sir.
.Q. And he had already told you that B. A. I{elly was
not at his home?
A. Yes, sir.
Q. How did you happen to go on to his home after he
told you that 7
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A. I thought possibly he might be there, of course, I
thought it would be natural perhaps for him to put us off
the track. ·
Q. You knew Mr. Robinson welH
A.' Just knew him when I saw him.
Q. You didn't have any reason to dis believe him except
that he was related to Mr. Kelly by marriage?
A. No, sir, of course it was reasonable for me to believe that he would take care of him if he could.
Q. Where was Mr. RobinE)on when he told Thomas that
Kelly had left the State, or was gone 1 ·
A. On the northeast corner of the store porch.
Q. Who all was there 1
A. Me and Mr. Thomas and Robin son.
Q. Did you notice Sam Rasnake standing there on the
porch at the time?
A. I don't recollect.
Q. Do you remember these Kelly boys standing there
on the. porch talking to you when Mr. Robinson came theret
A. I remember them, they all came there together.
Q. After Mr. Ho bins on came 1
A. I don't know. They got on their. horses pretty quick
after Mr. Robinson came up.
And further he saith not; signature waived.
J. B. WALLACE.
J. B. Wallace, another witness of lawful age, who having been first duly sworn, says:
Q. Where do you live 1
A. Right down here on the creek.
Q. Lebanon District, Russell County?
A. Yes, sir.
Q. I will ask you to state what official position, if any,
you hold in this county 1
·A. Justice of the Peace.
Q. Do you know the parties to this suit, B. A. Kelly
and Albert Robinson 1
A. I know Albert Robinson, I don't know that I could
say I know B. A. Kelly.
·
Q. I will ask you to state whether or not he ever acknowledged a· deed before you T
A·. Yes, sir.
I51]

16
Q. I will ask you to state who the deed was from and
to whom it was made~
A. It was from Kelly's wife to Ab. Robinson.
Q. I will ask .you to state the circumstances under which
that acknowledgment was taken and who got y-ou to do it~
A. I was here in town one morning and Mr. Robins on
came to me and asked me if was going to be here awhile and
I told him yes. Shortly after that he came to me and told
me he wanted me to go out the road a piece with him and we
went _out the road to the forks at the creek, Mr. Robinson
and· two kelly boys got in the car and they stopped the car
there and Bertis Kelly came up the road, we had .passed him
somewhere there. His wife had the deed, I asked him if he
had read it, and he said yes, he signed it and I asked him
if he acknowledged it to be his deed and he said he did.
Q. Where did you first see Odie Kelly that day~
A. Here at Lebanon.
Q. Whose car was she in~
A. One of the Kelly boys was running it, we went out
to the creek to the forks of the road .and turned off .
. Q. Which direction was that from Lebanon~
A. We went east and then turned and went up to the
foot of the hill there.
Q. Did you state that some of the other Kelly boys got
in out there~
A. We were all in except Bertis Kelly.
Q. Where was Bertis Kelly~
A. He was in the road when I first saw him. We passed
him down there somewhe.re.
Q. Did the Kellys or Albert Robinson kno·w where B.
A. Kelly was to meet them out there?
Objected to because it does not seek to elicit any fact.
A. I think it was mentioned· when we stopped the car
there that he was to meet them there .
Q. Did anyho.dy say anything about whistling~
Objected to as irrelevant and immaterial.
A.·
Q.
A.
Q.
A.

I mentioned it myself, I heard somebody whistling.
Did they stop the car then 7
It was already stopped.
Did they have any private conversation 7
Yes, sir. After I took the acknowledgments they
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~tepped

up the road and talked.
Q. I will ask you to state, whether or not you asked
Robinson what that meant the way they were going about having the deed acknowledged r:
[52]
A. Yes, sir, I asked him, I don't remember-·his reply
to me.
Q. Just to refresh your memory I wiU ask you whether
or not he told you that it was alrrght that they understood
each other~
A. Something or other was s·aid along that line I don't
remember the words that wag used.
·
Q. I will ask you to state~· whether or not there was any
money passed between any of the parties there?
A. None that I saw of. Mr. Kelly hollered back something I don't remember what it was, he said they understood
each other.
·
Q. You don't understand that kind of trading anyhow
do you?
Objected to as irrelevant. and immaterial.
A. I thought I did but I don't guess I do. I thought
it was because KeHy had committed some kind of an offense
and was afraid to come here.
Further he saitl1 not; signature waived.

E. li-,. HARGIS.
And thence came. E. F. Hargis, a witness of lawful age,
who having he en first duly sworn,. says :
Q. Mr. :Hargis 9-o you know Albeort Robinsonf
A. Yes, sir.
Q. I ·will ask you to state what official position you hold
in this county?
A. D·eputy Clerk for the Circuit Court for Russell
County.
Q. Do you remember Mr. Albert Robinson coming to
you sometime last year with a deed from B. A. Kelly to have
put on record f
A.. Yes, sir, he came twice.
Q. What did he want the first time~
A. Wanted me to look up the record a,nd see what was
against the land. I looked up the records both times and told
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him what was against the land.
Q. Did you find some liens against itT
A. Yes, sir.
LQ. Did you find any attachments against it~
A. Yes, sir, the last time there was two. -·.
Q. I will ask you to state whether or not you advised
him anything about his trade~
A. Yes, sir, I believe I did.
Q. Just state what he asked you and what you told him 1
A. I told him if he could get the liens all cleared up
he could get a good deed for it.
Q. I will ask you whether or not you drew up some
notes for him~
A. I believe so.
Q. Were they negotiable or non-negotiable1
A. They were non-negotiable.
Q. Did you tell him if he would give these notes instead
of paying cash he could he protected 1
A. Yes, sir.
Q. I will ask you whether or not he followed your advice1
A. I don't know whether he did or not.
Cross Examination.
Q. I believe you say you told Mr. Robinson that if he
cleared up the dockets and these judgments he could
get a good title1
A. Yes, sir, the last time, .the first time I told him if
he would clear the liens he could get a good title, there was
two attachments served and returned after that.
Q.. Is it not a fact that these notes you fixed up for him
were intended to cover the amount of these attachments and
liens as appeared of record 1
A. I do not know. I told him if he would give him nonnegotiable notes he would be safe.
Q. Did he tell you he had to pay cash for the land if
he traded1
A. I do not know.
· Q. You have known Mr. Robinson a long time1
A. Yes, sir, ever since I have been large enough to know
anybody ..
Q. I will ask you to state if it is not a fact that he gen-

[53]
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era1ly comes to you for advice when he wants any advice
at alH
A. That is the only time he has ever been to me, he has
been to see me several times in that case.
Re-Examination.

Q. I believe you stated that the first time he came to
see you there were no attachments, and that there were two
the last time f
A. Yes, sir.
Q. I will ask you to state whether or not you told him
he had better be careful that there was creditors, or claims
coming in all the time f
A. Yes, sir, I told him that.
Q. What did he say f
A. Said he would be careful?
Q. He didn't take the notes~
A. He took them out of the office, I don't know what
he did with them.
0

Re-Cross Examination.
Q. Who were these attachments in favor of~
A. I think one of them was in favor of Sears, Roebuck
& Company.
Q. And you explained to Mr. Robinson if he took care
of these judgments and the liens he could get a good title?
A. Yes, sir, I told him if he would clear the records.
Q. I believe you say you have known Mr. Robinson a
long time, is he a man that has had no experience in land.
titles~

Objected to as irrelevant and immaterial.
A.

I don't think he ever owned any land before.

And further he saith not; signature waived.
K. S. TI-IOMAS.
And thence -came K. -s. Thomas, another witness of lawful age, who being duly sworn, says :
Q. Where do you live Mr. Thomas1
A. Cleveland.
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Q. What do you do~
A. Rural carrier. ·
Q. Are you well acquainted with B. A. Kelly and AI""
bert Robins on~
A. Yes, sir.
Q. Are you one of the creditors of B. A. Kelly 1
[54]
A: Yes, sir.
Q. How did he happen to owe you~
A. I met Bert over on the Route one· evening" and he
wanted me to endorse a note for him, he said I am owing
some money down here. at Easterly Grain Company and they
are going to push me. I said I will endorse for you providing
Full Kelly will, and he said Full Kelly would. I went ahead
and endorsed the note. He bought a horse from Melvin Artrip and seen Mr. Artrip here and he told me he held note for
$200.00. Kelly was buying cattle, he1 bought some from Sam
.Jessee at $25.00 per head and sold the same cattle for $5 00 off
of \vhat he paid for them, some a great deal more. I knew this
land deal was on hand and I told Sam ~Jessee' the conditions
and Sam got busy. I got a warrant for him for getting my
name to that note under false pretense. We goes up tn
Bertis' that night and lay for him but he wasn't there. We
seen a lantern and we decided it was one of the Kelly boys
going to Abs. We followed, \Vent over to the store and got
our breakfast. We was sitting there eating when up rode
Arnold Kelly, Otis Kelly and Ab Robinson.
Q. Where· did they come from~
A. Up the ereek from Mr. Robinson's· place. I carled
Ah in the bade room and talked to him, I said Ab where is
Bert, he says, I don't know. I says if we· can catch Bert if .
you paid him for that land he has enough money to pay his
debts. He said he left my nlace yesterday evening at 3
o'clock, and he has gone out of the· State, I asked him which
way he ''rent and he said he went towards the poor farm.
He said I knowed he owed theRe debts but I went to the best
lawyer in L.ebanon and he- told me these debts couldn't come
in. He said I hate this \vorRe for you than any of the rest
of them. I asked him what State he went to and he said
he didn't 1n10\V. I saw him here one day and told him I had
entered the suit and he sairl I Rill glad you told me I didn't
want to lose any money over it.
The foregoing answer is excepted to because it details
hearsay, immaterial matter. No time or place is fixed for
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the question and answer thereto, and because no germaine
to any issue involved in this case in so far as Albert Robinson is concerned.
·

Q.. How much was the note

for~

Objected to as immaterial.
A. $157.00 and some few cents.
Q. Was that note due at the time he made the trade
with Robinson~
A. No, sir.
Q. Has it been paid~
A. Yes, sir.
Q. How long after this trade was made was it you and
Sykes went up there and saw Robinson at the store~
A. The next day after the deed was put on record. I
came to town that day, it had gone oh record early that
morning·.
Q. Did you all afterwards go to Ab Robinson's home
that day~
·
A. Yes, sir.
Q. I will ask you to state what took place there if anything~

A. We went up and asked Mrs. Robins on if Bert Kelly
was there and she said he wasn't. At first she would not
tell us anything, and I told her I talked to Ab over at the
store and that he said he was gone out of the State. I said
Ab and myself were raised together over here and Bert
[55] is trying to beat a lot of us, and Mrs. Robinson said
this, I tried to get Ab not to buy the land, we knowed
Bert had done wrong, but that is. nothing to us now for we
are ~dvised that we can buy the land and get a deed to it.
We had some papers issued and took them back out there
with Harry. Couch and sh8 had the same talk in his presence.
The foreg·oing answer is excepted to because not responsive to the question, because details hearsay evidence, irrelevant and immaterial, not germaine to any issue involved in
this caso so far as Albert Robinson is concerned.

Q. Mr. Thomas you say you told Sam .Jessee he was
going to get rid of his land?
A. Yes, sir.
Objected to because leading, not legal evidence.

r
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Q. I will ask you to state why yuu didn't take steps to
secure your claim at the time Jessee did f
Objected to because irrelevant and immaterial so far as
Albert Robinson is concerned.
A. I had caught on to Bert's trading, and he would go
across the ridge and buy cattle, and I knew from the price
he was paying and the price he was selling for that there
was something wrong about Bert's affairs.
Q. I don't think you exactly understood my question.
Why was it you didn't come over with Jessee and do the
same thing he did towards securing his claim.
Objected to because irrelevant and immaterial.
A. I couldn't get a car to bring me is the only reason
I didn't come.
Cross Examination.

Q.. You say you have known Ab Robinson all your life?
A.

Yes, sir.
·
What does he do 1
lie is a farmer.
You knew· at the time you told Sam Jessee I believe
that Kelly was going to try to beat somebody?
A. Yes, sir.
Q. You had information Virhich caused you to believe
that?
A. Yes, sir.
.
Q. You also knew he was trying to sell his land to Ab?
A. No, sir, not to Ab. I-Ie was on a trade with Grover
Puckett. Grover tells me this, A b tells him I .don't want to
have anything to do with this, keep this quiet. He would
not huy it on this account.
Q.
A.
Q.

Answer of the witness is excepted to because not responsive to the question.

Q. Now didn't you say awhile ago that you knew this
land deal was on between Kelly and Robins on?
A. Yes, sir it was on.
Q. You also knew in a general way of Robinson's financial condition?
A. Yes, sir.
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Q. You knew he had worked all his life for what he had
saved up1
A. Yes, sir.
Q. Why didn't you go tell him this same thing you told
Jessee?
[56]
A. I couldn't get off. I couldn't get to the court
house as early as I should have.
Q. You knew Mr. Robinson lived quite a distance from
Kelly and in another neighborhood?
A. Yes, sir.
Q. You didn't try to send him any word of the things.
you had learned?
A. I had no opportunity. I happened to see Sam down
there in town and I told Sam of his trading and what he was
doing with these cattle, and had done with the cattle he got
of me. He paid $35.00 for some heifers and sold them for
$30.00.
Q. He sold these heifers to good men and honest men 1
A. Yes, sir.
Q. They paid their money for them T
A. Yes, sir.
Q. You have never heard man in that community where
Ab Robinson lives question his character for honesty and integrity?
\

Objected to because not responsive to the examination
in chief.
A. No, sir.
Q. Is it not a fact that you also had a conversation
with -Mr. Robinson out in the road there one Sunday after
you knew there was negotiations on between Robinson and
l(elly for this land?
A. I met Mr. Robinson right there in the public road
up above my home. I don't remember whether it was on
Sunday or not.
Q. Didn't he tell you at that time what he was getting
this place for, and didn't you after leaving him go to see
B. A_. I(elly and tell him not to sell his land at that price,
that it was not bringing enough.
A. No, sir, that was not our conversation. The time
I recall was just after Kelly advertised his place for sale
at the price of $2500.00. I can't recall whether it was Sunday evening· or on a week day, but anyhow this was our con-
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versation, I says, Ab why don't you buy it, and Ab says 1
don't want· it.
Q. Did you say anything about the price at this time f
A. I remember of his talking about: the price, and I
told him it was cheap.
Q. Didn't he tell you he didn't want it at that price?
A. No, sir. He just said_ he didn't want it.
Q. Shortly before this sale to Robinson this young
Kelly had his property advertised for sale~
A. Yes, sir, early in the spring.
Q. Didn't sell it~
A. No, sir.
Q. Why didn't he sell itT
A. He told me he took a notion not to sell it. He had
a lot of hogs, cows, etc. advertised and he didn't have the
sale.
Q. What was it advertised for at that time~
A. I don't recall the price being set, that is 'vhat he
asked for the land alone.
Re-Examination.
Q. I omitted to ask you awhile ago whether or not you
were well acquainted with the B. A. Kelly land~
A. Yes, sir.
Q. How far do you live from it~
A. My home joins it.
Q. Are you well acquainted with the values of land in
that neighborhood~
.[57]
A. ·Yes, sir.
Q. I will ask you to state whether or not $2500.00 was
a reasonable price for the land, or what you consider it was
worth~

A.
Q.

Well the land would be cheap at $3,000.00.
Do you know what personal property passed in that

trade~

A.

Yes, sir.
I will ask you to state how much it would be worth 5/
A. Well there was a team of horses, one had just sold
for $225.00 a short time before that. There was some hogs.
Q. I-I ow much was the team worth~
A. It was worth $300.00, it was in good shape at the
time. The cows were ·worth $50.00 apiece.
Q.
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Q. How many cows 1
A. I don't remember. I know of one red cow and a
dandy, too. He had some other stock there.
Q. Do you know anything else that passed in that.trade,
buggy, harness, farming tools 1
·
A. He had a drill, disc, ordinary wagon.
Q. How much were the farming tools ~orth?
A.· I would not know how to put a value on that stuff.
The wagon, drill mowing machine, rake, harness, ought to
be worth $150.00.
Q. What about the hogs~
A. I don't know anything about them, except I saw
where there was 12 hogs transferred in the deed. Since I
had seen his hogs he had sold some and bought some, I don't
know what he had.

Re-Cross Examination.
Q. Did you buy .some land ov-er there a year or two ago
joining this land 1
A. Yes, sir.
Q. How much?
A. 78 acres.
Q. I-I ow :inuch did you pay for it 1
A. For the land below the road I paid $150.00.
Q. You bought 78 acres for .$2500.00~
A. Yes, sir.
Q. It joins the Kelly land 1
.A. Yes, sir. ,
Q. How much is in the Kelly land f
A. 30 acres.
Q. You would value the Bert Kelly land at $125.00
through'?
·
A. No, sir, at $100.00.
Q. When was it you bought your land~
A. It was in 1919.
Q. Wasn't land a good deal higher then than it is now?
A. No, sir. I bought my land a short.while before this
land boom come.
Q. Wasn't land higher from 1914 to 1920 f
A. Land was a good deal higher then.
Q. When was it he tried to sell this $3,000.00 f:arm for
$2,500.00, and couldn't get. a buyer'~
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A. I don't know that.
Q. . He couldn't get a buyer could he~
A. Yes, sir, he had some buyers.
[58].
Q. Who~
A. John Buckles, and Grover Puckett would have
taken it at $3,300.00.
Q. What is Grover Puckett worth~
A. He ha·s a house and lot, and $3,000.00 in money.
Q. Grover Puckett didn't take it at $3,300.00~
A. No, sir.
Q. John Buckles didn't take it~
A. No, sir. Bert got out of the notion of selling·.
Answer is. excepted to.
Q.
A.

Neither one of these parties didn't buy
No, sir.

it~

Re-Examination.

Q. Why didn't Puckett take· the land~
A. Kelly wanted to keep it a secret and Puckett got
jubrious of the trade. Jessee Dept. Store had his money
and he started down there to get it:
Foregoing a.nswer is excepted to because not responsive
to the question.

Q. How long before Kelly traded with Robinson~
A. It was less than 10 days.
Q. These debts were in existence at that timer
A. Yes, sir.
M. P. AHTRIP.
M. P. Artrip, another witness of lawful age, being first
duly sworn, says :
Q. Mr. Artrip are you one of the complainants in this
suit~
·
A. Yes, sir.
Q. Do you know the parties 1
A. Yes, sir.
Q. Are you one of the creditors of B. A. Kelly~
A. Yes, sir.
Q. How did you happen to be?
A. Mr. Kelly and Col. Musick came over to my place

87

one day and Mi. Kelly told me he heard I had a good saddle
horse and wanted to know if I would sell it, and I told him
I didn't care to sell her right then, but a little later I would,
and he had me to go out to the barn to look at her. He
rode her and had my boy to ride her so he could· see her.
He told me he would be back and try to trade some a little
later. The next morning about breakfast time he come in,
about 7 o'clock, and said he had just decided to come back
and talk a little about the saddle hprse, he had got struck
on her, and said he come back. to buy her, and he was going
in. to buying cattle and wanted something good to ride, and
asked me to price the horse, I told him if I was to sell her
I would have to have $225.00 for her, that she had been
traded for $250.00. I told him I had to go up to Fletch
Rasnakes and after I rode up there and back I would let
him have her, he waited out at my house until I went up
there and back, and told me if I would take $25.00 down
and would take a note for $200.00 he would like to have four
months time on it. He told him he would let him have a
note on his brother-in-law, Mr. Jessee, as collateral when
we were up at the barn to secure his note. We went on
down to the house to fix up the note and when we got down
there he said he wanted to· change the trade a little, Mr.
Jessee might not like letting his note go, that he wanted to
let the horse stand good for the balance of the money. I
told him that would be alright. I traded with him.
[59] He taken the mare on. I went on and put the note
in the bank at Cleveland, and got notice from the bank
that B. A. Kelly had made an assignment, or was making,
to come over and take the note up that they didn't ·want
any Kelly notes in the bank. I went over and took the note
up. The cashier told me he had been advised that he had
made an assignment. Come on to Lebanon that morning and
got Mr. Wilson to look a:t the record and found he had made
a deed and deeded his uropertv away. Give Mr. Wilson the
note to collect. I. told Mr. Wilson I wanted to see if I could
rollect it myself without expense and if I collected it would
come h:u-~k anrl. let him know, and if I didn't come back to
Jet him know for hjm to nroceed as he tboug-ht best. I went
to Charlie J{el1y and got him to go with me to Bertis Kelly's
wife and tried to ~ret to see hjm, I told her my money was
all I wanted, I didn't want no trouble in any way. she advised me that Bertis had gorie to West Virginia ~here her
brother-in-law, Chas. Thompson, was. I went back to Cleve-
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land and called the chief of poli:ce up and advised hirp. Kelly'
was there, and he advised me that KBlly wasu 't in that county
as he knew of. I come back here and s·een Mr. Robnson and
talked with him in regard to this matter after I found out
Mr. Robinson had this property,in his hands, and asked him
to help me get this horse back, but he advised m-e had sold
th€ mare, but if I had ·co:r;ne while he had her he would have
let me had her back. He told me he .would meet me over
there at this Kelly :farm the next day and go with me and
try to get the man to let me have her back. I went over
there, and went on and bought the mare back for $4LOO, mare
and· bridle.
Foregoing answer is excepted to bHeause irreleYant and
immaterial, details hearsay and self serving statemenLs a11ci
declarations, not responsive to the qu.e.stion, and because not
germaine to any issue involved in this case so far as Albert
Robinson is eonce.rned.

Q.
A.
Q.
A.··
Q.

Who did you buy her back from ?
Caney Dye.
Do you knuw what he paid for her~
Mr. Robinson tdl.dine he sold her for ·$41.00.
What was this horse w·orth'~
0

,Same objtection.

A.. I had traded her once for $250.00 and swapped for
her back for $200.00 spot cash.
Q. How long was it after Kelly traded before you knew
he had traded off his land~
A. I don_'t remember, my note wasn't due yet.
Q. Some time before your not was due·~
A. Yes, sir.
And fu['ther he saith not; signature waived.
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DEPOSITIONS FOR COMPLAINANTS.

M. P. Artrip, etc.,_ Complainants,
vs.
B. A. Kelly, etc., Defendants.

The depositions of R. F .. Sykes and others taken at the
office of B. T. Wilson in the town of Lebanon, Virginia, .on
this the 3rd day of September, 1923, by agr,eement .of counsel,

·;;;;:

-
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to be read as evidence on behalf of complainants in the chan·cery cause of M. P. Artrip, etc., complainants, v. B. A. Kelly
and others, defendants, now pending in the Circuit Court of
Russell County, Virginia.
Present:

J. E. Duff and B. T. Wilson of counsel for
complainants and K. S. Thomas in person.

Present.:

A. G. Lively of counsel for defendants and
Albert Robinson in person. -

R. F. SYKES.
Thence came R. F. Sykes, a witness of lawful age, who
after being first duly sworn, deposes and say$ :
Direct Examination.
By Mr. Wilson:
Q. Mr. Sykes, I believe you are the same R. F. Sykes
who has previously testified in this case1
A. I believe I have.
Q. · You were a Deputy Sheriff, I believe, when you were
on the witness stand and testified to going to the home of
Charles Kelly, father of B. A. Kelly, on the night -of the day
that the deed in controversy in this -case is alleged to have
been executed, is that correct. That is what you testified
when· you were on the stand 1
A. Yes, that they told me that it was executed, parties
admitted that it was executed.
Q. That night when Mr. Kerbe Thomas and yourself
were at the home of the said Charles Kelly, what was said
there, if anything; about what B. A. KeHy was charged with 1
The foregoing question is excepted to because leading,
because not proper rebuttal, because it seeks to elicit mere
hearsay, irrelevant and immaterial testim.ony .and ccmld in
no way affect the rights of Albert Robinson n-or .any issue in
the cas1e so .far as his rig·hts ar.e cG>ncerned.

[ 61]

A. Well, we w.ent there and he remarked, first I
asked where Bertis was allld they said he wasn't there
and Mr ..Thomas said that they might ju.st .as well know it
first as last that Bertis had undertaken to beat them out of
·a lrot of ~money rrnli) we h'a:d a warrant for h:iim.
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The foregoing answer is excepted 'to because riot responsive to the question and because details hearsay and self.
serving statement.
Q. Who all were p1·esent at that time 1'

Same exception as above.
A. Charles Kelly, Sr., Alice Kelly, his wife, Odis Kelly
and perhaps some smaller children, just don't know what
their names was.
Q. Was Kerbe Thomas present 1
Same objection.
A. Yes, sir.
Q. Was anything said there at that time by Charles
Kelly about his son, Arnold Kelly, and if so what 'vas it 1
Same objection as above.
A. Yes, he said he had walked off down around the hill.
A dog barked while we was sitting ·on the porch and we wondered what the dog· was barking at and Charles said, Arnold
walked off around the hill there and he guessed it was Arnold
coming back.
·
Q. On the following day were you at the store house
of I. K. Munsey?
A. Yes, that morning following.
Objected to because irrelevant and immaterial.
Q.

Who went there with you 1

Same objection.
A. Kerbe Thomas.
Q. Did you see the defendant, Albert Robinson, there
that morning?
Same objection as above.
A. Yes, sir.
Q. Did you see Kerbe Thomas, or K. S. Thomas, have
any conversation there at that time with Albert Robinson 1
Same ob:iection as above and further because re.petition,
this witness has already been asked and has testified fully
as to these transactions.
A.

Mr ..Thomas, K. S. Thomas, and Mr. Robinson went
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back in the room back of Mr. 11:unsey's store and stayed in
there some little time,. I guess something like 30 minutes,
might not have been that long and then they came out and
me and Mr. Thomas and Mr. Robinson talked out in the
yard, or road, for a few minutes.
Q. What, if anything, did Mr. AI bert Robins on, defendant in this case, say there at that time as to where B. A.
Kelly, or Bertis Kelly, was?
Same objection as above.
A. He said that he wasn't over there he was out of
the State by that time or he imagined he was that he left
his house the night before.
Q. How did he come to say that?
Same objection.
A. We was talking about going over there to see if we
could find him and he said he had. left the fore part of the
night.
Counsel for defendant, Albert Robinson, without waiving his objections set forth to the testimony of this witness
cross examines as follows:
Cross Examination.

By Mr. Lively:
Q. You have testified before in this case, have you,
Mr. Sykes~
A. Yes, sir.
Q. Before you testified ·had you told counsel what you
knew about this case 1
A. I don't recall whether I did or not.·
Q. You were over here about two or three weeks ago
when the complainants met here to take depositons in this
caseY
·
·
A. Yes, but I don't remember how long{ it has been,
something like two or three weeks.
Q. You were summoned at that time1
A. Yes, sir.
Q. Were you summoned today?
A. Just accepted summons.
Q. Had you talked to counsel and told them what you
knew about this case before they put you on before1

[62]

r
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A. I think I had, best of my recollection.
Q. Isn't it a fact that you ,have a good deal of· feeling
towards these defendants, especially toward the Kellys f
A. Well, no, I don't know that it is a fact. I wa.s there
sometime ago and had some trouble with them':
Q. Isn't it a fact that you have been taking a rather
active int~rest in this suit and ·in the testimony in this ca:se f
A. Yes, I have been tolerably active in it I guess.' I
have tried to execute papers in .law.
Q. Haven't you in-this chancery cause been taking unusual interest in this case in the testimony and statements
that were maae in this case 1
·
A. No, sir, I don't think so, only in an official capacity.
Q. Well, in an official ·capacity you wouldn't have any. thing to do with the testimony of witnesses that were given
in this case, would you 1
A. No, sir.
Q. You and Kerhe r-L"'homns have been traveling around
a good deal in summoning witnesses in this case, haven't :youf
A. Yes, sir.
Q. · Ho'v many witnesses did you summon over here the
last day ·which was about two or three weeks .ago to take
depositions~

A. I don't just recall sir, I imagine 7 to 10, somewhere
along there, I don't recollect, could not tell· you without going· back to my memorandum~
Q. No witnesses at all were taken at that time W
A. I don't think there was.
Q. You at that time had told coun~el for complainants
what you have stated here today~
A. About the same thing.
Q. Where did you say that Albert Robinson talked to
you and Kerbe Thomas when you were at Ike Munsey's store?
A. Out in the front rather to the east side of the store.
Q.· Was he on the porch or on the ground1
A.. On the ground. ·
Q. Row fa; from the porch?
A. I· didn't pay no nnrticular attention to that.
Q. Who was there \vhen you talked to· Mr. Robinson~
A. Mr. Thomas.
Q. Anyone else~
A. S,gme -there standing ,off a;;t .a. clist.aiEl,ce, ,some on the
ground, some on horses, I -do:n 't thinlt anybo.dy vvas elG;S,e 'Utp.
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About how far from the porch were you all1
A. I don't recall, maybe 10 or 15 feet. I eouldn't
· t63] say, never paid any particular notice except we were
out in the yard. Some of the Kelly boys were close up.
Q. Did you have the conversation with Mr.-· Robinson
or did Kerbe Thomas or both of you~
A. Both of us were. talking, I couldn't recall who raised
the conversation.
.
Q. Did you both have a conversation with Mr. Robinson there at that time~
A. Me and JY[r. Robinson and Mr. Thomas were standing there close there together and were talking.
Q. About how far from this porch were you all when
you and Mr. Thomas and Mr. Robins on· had this conversation~
·
A. I just told you that I didn't take any particular notice, I couldn't designate any certain number of feet.
Q. About how far from the porch the best you reQ.

'member~

A. I couldn't designate ho'v far, 10 or 15 feet, might
have been further, might not have been that far.
Re-Examination.
By Mr. Wilson:
Q. Mr. Sykes, how did you come to go 'vith Kerbe
Thomas the night that you went to Charles Kelly's home1
Objected to because irrelevant and immaterial and beeause this witness has already testified as to that.
A. They placed a warrant in my hands for Bert's arrest and I took Kerbe up there with me, thought I might
need him to make the arrest.
·
Q. In reply to a question concerning your feeling towards the l(ellys you stated something about having had
some trouble with some of them, what sort of trouble~
Excepted to because irrelevant and immaterial.
A. Well, we went there· to arrest Bert and about day
light he asked me about making the arrest to let him stay
and let him get breakfast with his family, said it wouldn't
take long to get breakfast and we let him stay, waited on
him to get his breakfast and ate breakfast with him and just
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after we had ate breakfast Charles and four or five of the
family, sons and_daughters and sons-in-law come down and
demanded Bert's liberty and Bert got away and Charles
drawed a gun on me and. some of the others were there in
the door behind and it was either letting him.. get away or~
kill him and I chose letting him get away.
The foregoing answer is excepted to because irrelevant
and immaterial, not responsive to re-:examination, not proper
re-examination.
Q. Had you ever had any trouble of any sort with any
of these parties?
·
A. None whatever.
Q. Did you ever have any trouble with, and have you ·
any feeling of any sort against Albert Robinson, defendant
in this case?
A. None whatever.
Q. Have you any interest of any kind in this suit?
A. Not a nickel's worth except my official fees.
Q. Have you ever taken any part in this case in any
way except to execute such papers as were placed in your
hands and testified as a witness when called upon?
A. That is all, sir.

Excepted to because leading.

Q. Have you ever approached any ·witnesses in this
case in regard to what said witness would testify or
knew about the case?
[64]

Excepted to because leading.
A. No, sir.
Q. One question I meant to ask you in your examination in chief, who, if anybody, came to Munsey's store that
morning with defendant, Albert Robinson?
A. Arnold Kelly, Odis Kelly and I believe Fttle Charles,
Jr. I am not positive about Charles.
Re-Cross Examination.
By Mr. Lively:
Q. Who did you talk to there at the store while you
were there?
A. I don't recall, several parties, just don't recall.
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Q. Who left there first, you or Albert Robinson~
A. I couldn't say, don't remember, all left just about
the same time, I couldn't say.
,
Q. Have you told all you remember~ Albert Robinson
having said there at that time~
A. All that I recollect,. all that I recall.

And further he saith not; signature waived.
I. K. MUNSEY.

Thence came I. K. Munsey, another witness of lawful
age, who after being first duly sworn, deposes and says :
Direct Examination.
By Mr. Wilson:
Q. Mr. Munsey you are the same I. K. Munsey who has
previously testified in this case~
A. Yes, sir.
Q. On the morning of the day that the deed in controversy in this case is supposed to have been executed were
K. S. Thomas, R. F. Sykes and Albert Robinson at your
store?
A. Yes, sir.
Q. I want to ask you what you know about K. S. Thomas
or Kerbe Thomas and the defendant, Albert Robinson, having a conversation there at that time, where they had said
conversation, if they did have one, and how long they were
together~

Excepted to because irrelevant and immaterial.
A. They were in the back room, room there in the back
of the store and I didn't keep the time but they were there
something between 25 or 30 minutes, must have been.
Q. Were you in the room during tha time that they
we.re in there f
A. I 'vas in there one time, passed through the room
and went on to the kitchen and got a couple of ehairs and
brought back to them but didn't hear any of the conversation. ·
Q. You mean you brought the chairs back to them~
A. To them, yes, sir.
Q. Do you remember whether Arnold Kelly and Odis
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Kelly were there at your store at the same time these other
parties were there?
,
Excepted to because irrelevant and immaterial.
A.

Yes, sir.
Cross Examination.

By Mr. Lively:
Q. Mr. Munsey, you are a creditor, I believe, of B,
A. Kelly and have testified twice in this case before, is that
[ 65]

correct~

A.

Yes, sir.
Re-Examination.

By Mr. Wilson:
Q. Mr. Munsey, I believe on one of the two occasions
of your testifying before in this case you testified for the defendants, didn't you~·
A. Yes, sir.
Q. This is the first time that you have been called as
a witness since the defendant, Albert Robinson, testified, is.·
it not~
A. I suppose it is.
Re-Cross Examination.
By Mr. Lively:
Q. I believe you said, Mr. Munsey, that you paid no
particular attention to the length of time these parties ·were
in there and that you just gave an estimate of what you
thought, is that right~
A. I said I didn't time them but it must have. been
something like 25 or 30 minutes.
Q. That is just an estimate ·or g·uess on your part,
isn't it.
A. Yes, sir.
Q. You were there waiting on your customers and attending to your business, weren't you Mr. Munsey?
A. Yes, sir.
,
Q. And I believe you said that you paid no particular
attention to these parties~
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Excepted to because the witness has made no such statement as that, he paid no particular attention to the time.
A. I paid no particular attention to the time they were
in there.
Re-Direct Examination.
By Mr. Wilson:
Q. Mr. Munsey, in regard to the time that these parties
were in this room, in addition to taking these chairs il'l there
to them do you remember anything about what else you did
in that room~
Excepted to because leading and because not proper reexamination, irrelevant and immaterial.
A. Well, I had been in there some little while and I
decided there was no chairs in the room and I walked to the
kitchen and got the chairs and brought them in there and
I sold Arnold Kelly a pair of overalls, talked to him while
selling them and we set there a few minutes and he paid
for the overalls and I ~aited on one or two other customers
and they still hadn't ,come out.
[66]

Re-Cross Examina:tion.

By Mr. Lively:
Q. Who were these one or two other customers 1
A. One of them, best I remember, was George Hughes'
d]aughter and some other scpool kids that has passed.
Q. Well, it didn't take 25 minutes to sell a man a pair
of overalls and George Hughes' daughter .something and
something to some school kids, did it Mr. Muns.ey~
.
A. Well, I wasn't busy all the time they were in there,
sometime between and after they left and some little little
time after they left.
Q. You don't recall these other school kids, do you 1
A. No, I don't.
Q. Who else did you sell anything to there that day'
A. I don't know as I remember who all I sold to.
Q.. What did you sell George Hughes' daughter there
at that time?
A. I don't know that I remember the article.
Q. What did you sell this other school child, if you sold
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it anything there at that time~
A. I don't remember.
Q. What time of day was this?
A. It must have been between 7 and 8 o'clock, possibly
a little after 8, I don't remember the exact time.
Q. Was the Hughes girl and these other children on
their way to school?
A. The Hughes girl was coming to the store because
she had passed the school house.
Q. Was the other child you sold to a school child~
.. A .. It seems that it was.
Q. Was it on its way to school?
A. I suppose so.
Q. Was your school even open over the~e on the 16th
of August, or 17th of August~
A. I think it was. I am not positive about it.
Q. You say it was between 7 and 8 o'clock?
A. It must have been. It might have been a little after
8 I don't remember the exact time.
Q. Who all were there at that time?
A. You mean in the store?
Q. Yes?
A. Well, Arnold l{elly, Odis Kelly and a little later a
Rasnake fellow come, Mr. Sykes and Kerbe and Ab.
Q. How long did these parHes stay there at the store?
A. Which parties do you mean?
Q. I mean Mr. Sykes, Kerbe Thomas and the Kelly
boys?
A. They were there some little time, I guess 30 or 35
minutes, just making a guess.
Q. Who all ·were present when they came there?
A. Kerbe and Mr. Sykes and myself was all that were
. on the porch when they came out.
Q. Did Hr. Robinson talk to anybody else outside of
Kerbe Thomas while they were there?
A. Not that I remember of.
Q. As you remember it Mr. Robinson and Kerbe Thomas
spent practically all of their time talking to each other while
they were there 1
A. Yes, sir.
Q. Did you see them come out of tp.is back room?
A. Yes, sir,
·
Q. Did they come out together or was one in front
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of the other 1
A. Well, I didn't pay particular attention to which
way they came out.
Q. Did Kerbe Thomas stop anywhere before he got out
in the road and if so where 1
A. I don't remember.
Q. Didn't Ker be r:rhomas stop and talk to you there in
the store awhile 1
A. I don't remember now whether he did or not.
Q. Was Kerbe Thomas out 'of the store at that time
while Albert Robinson' was there?
A. I don't remember.
Further he sayeth not; signature waived.
K. S. THOMAS.
Thence came K. S. Thomas, another witness of lawful
age, who after being first duly sworn, deposes and says :
Direct Examination.·
By Mr. Wilson:
Q. Mr. Thomas, I believe you are one of the defendants
to this suit and have previously testified in this case, is that
right1
A. Yes, sir.
Q. First I want to ask you whether or not on the occasion on which you accompanied Deputy Sheriff Sykes to the
homes of Charles Kelly, father of B. A. Kelly and about
which you testified when you were on the stand before, if anything was said there at Charles Kelly's .home in regard to
what B. A. Kelly, or Bertis I(elly was charged with?
Objected to because not proper re-examination or rebuttal testimony and because irrelevant and immaterial, seeks
to elicit hearsay and self serving statements and because any
facts or statements made at Charles Kelly's is immaterial
to any j ssue in this case and could not effect any right or
claim of Albert Robinson's involved in this suit.
A. Yes, we went down and searched Bert's place and
he wasn't there and Sheriff Sykes asked them if Bertis was
there and they said not, they told us· to take seats out on
the porch and we set down there and Mrs. I(elly said, "Kerbe

<
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what does this mean 1" and I said, "Mrs. Kelly, you might
just as well hear it now as later, Bertis has undertaken to·
defraud some of his people and we have papers for him."
Q. Who all were present~
A. Sheriff Sykes, Charles Kelly, Odis K"Blly and Mrs.
Kelly, Charles Kelly's wife.
Q. You testifted before I heliev:e about having a conversation on the following morning with defendant., Albert
Robinson, at the store house of I. K. Muns:ey's1
A. Yes, sir.
·
Objected to for same reasons assigned above.

Q. State where that conversation was and about how
long,you talked with Mr. Robin~on at that time7
Same objection.
A·. Well, Sykes and myself had got to the store and had
got something to eat and had finished eating and I looked
out of the window and recognized the horses before
,[68] I could tell who the riders were and I first thought
it was Berti's Kelly coming there and I stepped out
on the porch and seen who it was. It was Ab and Odis and
Arnold Kelly, they got down and come in and, first Ab got
down off his horse and I said, "Ab I want to speak to you,"
and we went back in the back room in the back of the store.
The foregoing answer is excepted to because not responsive to the question and further not proper rebuttal or reexamination.-Mr. Lively.

Q.

How long were you and Mr. Robinson in that room?

Same exception.
A. Well, we talked right smart bit, something like half
an hour.
Q. One other question I omitted, the night before when
Mr. Sykes and yourself were at the home of Charles Kelly
was anything said there' at that time about Arnold Kelly and
if so what7
·
Same exception as above.
A. Yes, a dog ran out across the road barking and
someone asked what it was barking at and Charles Kelly, ,
that is old man Kelly, said, ''That is Arnold he just now
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stepped out over the knoll.''
Counsel for defendant, Albert Robinson, without waiving his objections above set forth to the testimony of this
witness cross examines as follows:
Cross Examination.
By Mr. Lively:
Q. You are the same K. S. 'l'homas that testified in this
case before~
·
A. Yes, sir.
Q. Were you present here some two or three weeks ago
on the day after you. and Mr. Sykes had ridden around summoning witnesses to testify in this case~
A. Yes, sir.
Q. You didn't testify that time 1
A. No, sir.
Q. Did you in your former testimony tell what you have
now undertaken to relate, your statements up at Charles
Kelly's house~
A. No, sir, I think not.
Q. Did you tell about the length of this conversation at
the store house of Ike Munsey1 .
A. No, sir, I didn't.
Q. You have gone around over a great part of that
neighborhood over there interviewing and talking to everybody who lives there in regard to this case1
A. No, sir, not everybody.
Q. You have not missed many 1
A. Several I guess.
Q. Haven't you had some 15 or 20 parties summoned
here in this case that you let go back home after consulting
counsel~

A. Yes, I had some witnesses summoned in here, that
is true enough. I was advised by my counsel that it would
not be necessary and that I told my counsel at the time, I
don't know whether they recall it or not, but I told them
about the evidence at Charles Kelly's.
Q. You told them at the time you testified before
[69] about this evidence~
A. Yes, sir.
Q. You told them all about what you were going to
state about just as you stated now?

.....

r

.10~

A. Yes, put the case before them just as it was ..
Q. You also told them at that time about the length of
time you talked to Mr. Rollinson in Ike Munsey's store~
A. No, I didn't mention to them anything a bout the
length of time.
.
Q. Did you talk to anybody else besides Albert Rob~
inson while you were there at Ike Munsey's store~
A. Yes, I talked to Ike Munsey awhile and to E. R.
Breiling and talked to Sheriff Sykes and if I am not mistaken I tlked to Sam Rasnake.
Q. I mean did you talk to anybody but Albert Robinson while Albert Robins on was there in the store~
A. Yes, I called Albert Robins on in and we went in
the room together and Ike Munsey came through and came
back with some chairs and we set down and we talked there
for right smart bit and Ab got up and stepped to the door
and I asked him again to tell me what State Bertis was in
and he said, I don't know. He went out and I went out and .
the other conversation occurred at the front of the store ..
The answer of the witness is, excepted to because not
responsive to the question.-Mr. Lively.

Q. Then as. I under~tand you you didn't talk to any
other person there at the store while Albert Robinson was
there~

A. No, not that I recall.
Q. Well, are you right certain about that~
· A. Yes, because A b was just getting off of his horse
and I said, "Ab I want to talk to you," and we went on back
· in the room.
Q. Did Albert Robinson talk to anybody else while he
was there~
A. Well, I don't know, he talked in the presence of Mr.
Sykes. Sykes and Albert Robinson had a conversation just
out near the porch, perhaps· I might have been on the porch
and Albert said, ''There is no use in you fellers going over
there he is out of the State."
Answer of the witness is excepted to because not responsive to the question.-Mr. Lively.

Q. You detailed about this occurrence in your former
testimony didn't you~
A. Well, yes, on all the points I was asked about.
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·Q. It was as clear on your mind then as it is now¥
A. Yes.
Q. Now you say,that Rob~nson had a conversation with
Sheriff Sykes~
A. Yes, as we were just fixing to go away Albert Robinson and the Kelly boys left the store first, went on up
the ridge and I called Sheriff Sykes to one side and told him
·~perhaps he might be over there.
Same exception and further because deails hearsay.-Mr.
Lively.
·
Q. Where were Sheriff Sykes and Albert Robinson
when they had this conversation and where were you~
A. They were just off the porch and I believe I was standing on the porch.
Q. Were you with them or on the porch?
A. I was close to them, as close as to the window
I70] there.
Q. Which is about how many feet?
A. About 12 or 15 feet from where I sit here.
Re-Examination.
By Mr. Wilson:
Q. Mr. Thomas, when you testified before in this case
had either Arnold Kelly, Odis Kelly or Albert Robinson testified?
Excepted to because irrelevant and immaterial.
A. No, sir, they had not.
And further he sayeth not; signature waived.
It is agreed that G. H. Puckett, the surveyor, recently
made a survey of the lands in controversy at the instance of
defendant, Albert' Robinson, and that the result of said survey is shown by attached map or plat marked, ''Survey for
Albert R.obinson July 26. 1923. G. H. Puckett;'' and that the
said G. H. Puckett would testify to this effect if introduced
as a witness.
[71]

DEPOSITIONS FOR DEFENDANTS.
Filed November 22nd, 1923.

Met at the office of Bird & Lively this the 17th day of
April, 1923, at 10 o'clock a. m. pursuant to notice hereto at-
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tached, for the purpose of taking depositions to be read on
behalf of defendant, Albert Robinson, in a certain suit in
chancery now pending in the Circuit Court of Russell County,
where in M.P. Artrip, etc., are complainants and Albert Robinson, etc. are defendants.
Present:

Albert Robinson in person and A. G. Lively,
of counsel for defendants.
'~~

Present:

B. T. Wilson and J. E. Duff of counsel for
complainants.
GROVER PUCKETT.

Thence came Grover Puckett, a witness of lawful age,
wha having been first duly sworn, deposes and says:
Direct Examination.
By Mr. Lively:
Q. Please state your age, residence and occupation~
A. 35 years old, live over here at Cleveland and work
on public works.
Q. Do you know B. A. l{elly,. Mr. Puckett~
A. Yes, sir, I know him.
Q. Were you on a deal of a negotiating sum for the
purchase of his land over here in Reeds V alle3{ when he
sold it~
A. No, sir. I heard that be wanted to sell it and I went
to look at it.
Q. Did you look over his land when you went there~
A. Yes, I went pretty well over it.
Q. What, in your opinion and from your observation
and examination of this land, did you value it at1
A. .About $40.00 per acre.
Q. Did you ever make B. A. l{elly any offer for this
land or any part of it 1
A. No, sir.
Q. Did you ever tell Kerbe Thomas or any other per-[72] son that you ever made B. A. Kelly any offer for this
land~

A..

No, sir.
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Cross Examination.
By Mr.
Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.

Wilson:
How long have you been working on public works?
About 17 years.
Lived at Cleveland most of the time~
Yes, sir.
That is a small town on the railroad~
Yes, sir.
Ever owned any land~
House and lot is all.
In town~
Up from Cleveland about a mile.

Further he sayeth not; signature waived.
A.ttendance one day.
At this time Kerbe Thomas appeared.

J. R. TAYLOR.
Thence came also J. R. Taylor, ·another witness of lawful
age, who after being duly sworn, deposes and says :
I

Direct Examination.
By Mr. Lively:
Q. Please state your age, residence and occupation T
A. 43 years old, farmer I reckon.
Q. Where do you live?
A. Live about 5 miles northeast of Lebanon.
Q. Do you know Alpert Robinson and are you acquainted with the tract of land which he bought· from B. A. Kelly
and wife~
A. Yes, I know Albert Robinson and have been on the
piece of land about twice.
Q. Are you acquainted in a general way with land
values in this county and in the c.ommunity where this -land
lies1
A. I reckon I have some knowledge of what it would
bring.
Q. What, in your opinion, would be a fair price for this
boundary of land 1
A. It would be high land at $60.00 per acre with no

-lOG
more improvements than it has got. I don't believe there
is any 36 acres over there, my judgment about it. It may
be that much surface measurement, they claim there is that
much but if I was buying it I would have it surveyed.
Q. Did you in a rough way make a calculation as to the
number of acres in this land~
A. I counted the fence posts along the road on the west
side, kinder figured it a little there making it about 27 acres
that way.
Q. In your statement you said that this land would be
high at $60.00 .per acre, in making that statement did you
mean to consider surface or horizontal measure~
A. Horizontal measure.
Q. It is evidenced that Albert Robinson bought a team
in this transaction, state whether or not you know this team~
A. Yes, I have seen it over there often and have seen
it pass my place. · .
·.
Q. What, in your opinion, would be a reasonable value
for this team~
[73]
A. Not over $100.00 cash. 1
Q. I will ask you to please state whether or not you
also examined the farming tools, including a mowing machine,
corn drill, buggy and some farming tools there on the place
and if so please tell their condition and shape and what in
your opinion they would be wo.rth ~
A. Well, the corn drill is practically~ new, the rest in
pretty bad shape, would not be valued at very much.
Q. .About what valuation would you put on it~
A. $50.00 would buy it all, all I seen there.
Q. I will ask you to st~tte whether or not you knew of
negotiations being. had and being on between B. A. Kelly
and Albert Robinson for the purchase of this property sometime prior to the time it was purchased and if so about how
long and tell how you know about this~
A.· Along last spring Albert Robinson passed my house
every few days and he would stop and talk in passing and
he told me that he was on a trade with this Kelly .boy for
his place. That was along last) spring on up to mowing
time, I don't know just when he bought it, last summer some
time or last fall.
Q. Is Albert Robinson a man who has been renting or
has he owned his own home 7
A. Been renting· since I have. known him, all his life I
suppose ..
l
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Q.
if

What did you advise him about buying this place,

anything~

Excepted to because

irrel~vant

and immaterial.

A. Why, I told Albert if he could buy land oomewhere
worth the money it would be the best thing he could do with
his money to put it in a home somewhere. I knew he had some
money and I didn't know of any better thing he could do
with it.
Q. In looking over this land. did you also notice a tract
of land belonging to Kerbe Thomas adjoining this land?
A. Yes, on the east side of this place .
. Q. I will ask you to compare the value of this Thomas
land with the Kelly l~nd.
Excepted to as irrelevant and immaterial.
A. Kerbe's land that adjoins the Kelly land; Kerbe has
got the best piece of land, in my judgment, taking it as a
whole.
Q. You say you know Albert Robinson, how long have
you known him~
A. About 13 years.
Q. Do you knbw the neighbors in the neighborhood
·where he lives and has lived for 13 years ..
A. Yes, sir.
Q. Do you know his general reputation among the pe.ople in the neighborhood for honesty and truthfulness?
A. Good so far as I know, I never heard it questioned.
Question and answer excepted to because immaterial,
Robinson's character for truthfulness is not in issue at the
present time.
Q. Did Albert Robinson do some work for you for which
you paid him right considerable amount of money within the
last year or so and if so how much~
A. I hired Robins on to burn a lime kiln and paid him
about $600.00 for this ana bought some hogs from him and
paid him right around $100.00 for them. I guess I paid Robinson $700.00 or more.
Q. I will ask you to state about his character and habits
with reference to being economical and saving of his means?
A. Yes, he don't spend anything except what he has
[74] to, don't spend enough I guess. He buys just what
he has to have, if he spends any money foolishly I
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don't know it. ·
Cross Examination.
By Mr. Wilson:
Q. You said, I believe, that you would want to have.
this land surveyed if you were going to buy it, you would
also want to have it surveyed if you were going to swear
how much is in it, wouldn't you 1
A. Yes, I don't believe there is 36 acres in it.
Q. Has anybody asked you how many acres are in itf
A. No, sir.
Q. You just volunteered that information 1
A. Yes, sir, well, just now Lively asked rrie.
Q. · What improvements are on this land 1
A. Not much of any, the house is no account, fairly
good crib. The house is built out of rough stuff.
Q. What kind of house is it 1
A. Boxed up affair.
Q. How many rooms 1
A. About three, I reckon.
Q. What size barn¥ .
A. Pretty good· size barn, there may be 30 by 20 feet
with 9 by 10 shed on each side.
Q. What would it cost to build itt
A. I don't know, a new one would be worth more than
it is, I don't know how much it would cost.
Q. Well, about how much would it cost1
A. I guess $150.00 would build a born like that now.
Q. $150.00 would build a barn 30 by 20 feet and 9 by
10 foot shed on each side, you think that kind of building
could be built· for $150.001
A. I believe it could 1
,
Q. What would it cost to build a house 1
A. I don't know, it depends on a good many things.
Do you mean to go to the railroad and bring in things to
build a house with and everythingf I don't know how that
one is put up.
Q. What sort of a crib is it 1
A. Pretty fair cdb, best building there.
Q. What would it take to build that, $5.00 or $10.001
A. Say $25.00.
Q. How large is it~
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A. I never measured it, guess maybe 12 feet long, maybe 8 or 10 feet wide. Crib and granary built together.
Q. Is the barn old or is it practicaHy new~
A. It looks like an old barn. Was not put .up in right
shape, it has been badly built, badly constructed.-Q. IIow does this land lie, is it steep or how is that?
A. Lies facing the north, little around the house is
steep the rest pretty good.
Q. Is it land that can be cultivateGl ~
A. Some of it.
Q. How much of it~
A.. About one-half of it. They have been cultivating
that much or more I guess.
Q. Is it not a fact that this land is :all land that ,ean
he cultivated with the exception of ·4 or 5 acres 1
A. He claimed to have 6 acres_ around the house that
hte eould do nothin:g with that, s:ome of which ·eould not be
plowed.
Q. How many acres of this ~olJl the haek side ±hat can
not he plowed~
[75]
A. Well, Bert; I don't know just how much there
is, bound to he :6 :acres th:e!re mighty rough.
Q. Is any Df it good. to cultivate~
A. Little of it there that is nice ~cultivating land.
Q. One-half :acres., som.ething like that~
A. Yes, more than that.
Q. Well, how m11ch·?
A. I doubt if you ·could find :a dllie1d :of 4 :aci.l'es without
finding rough places and rocks.
(~.. Y:0u doubt whether 4 acres in a ;p;lace ·cou[d be found
without rock in it 1
A. Yes., patches that are rou,gh and rocky.
Q. 'Tha-t is pretty harcl to do ~anywhe.ve in this connty;
is it not 1
A. Yes, I reckon :So.
Q. Now, how much altogethe;r is ;reasonably good land
to .cultivate~
A. About one-half orr it.
Q. Now, isn't it a fact that it is a ·Tare thiJ11g that you
can find a boundary of land in this .count_y that -as m1ach as
-one-half of it can be cultivated 1
A.. Oh, yes., very seldom you find that.
Q. Is there ·water on this land 1

r-·
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A. Yes, a branch running down the hollow above the
house and a spring there off on the hill.
Q. Good spring¥
A. Well, I don't know about that.
Q. It is a further fact that a tract of land the size of
this tract or any small tract of land with a house, barn, etc.,
and with water on it will always sell at a much higher price
comparatively than a large tract of land, is it not¥
Excepted to because irrelevant and immaterial and not
responsive to examination in chief.
A. You have more buyers for a small tract. Of course,.
I don't know about that, might be that it would bring more
. cut in small tracts.
Q. Well, isn't that your experience and observation¥
A. Yes, that is correct.
Q. You could not buy land of the character of this land
anywhere in this county for less than $60.00 per acre either
in small or large boundaries, could you ? '
A. I consider it a high price for it; I would not give
more than that for it.
·
Q. You cannot buy land in this county that is any account at ail for less than $60.00 without any improvements
at all on it, can you~
A. I don't know of any that has been sold f'or less than
that, Bert.
Q. Did you ever observe any crops on this land¥
A. I know of some corn and a wheat stack that is there
now, also a couple of little hay stacks.
Q. What kind of corn crops did you notice growing
0

there~

A. ·I saw the corn in the crib the other. day, I suppose
it was grown on his land. N ovv the corn I seen there is not
very good corn, I don't know whether it has been sorted or
not, don't kno'v about that you know.
.
Q. You have spoken of some conversations which you
had with Albert Robinson, one of the defendants, were all of
these conversations- prior to the time he is supposed to have
purchased this land 1
·
[76]
A. Yes, I supposed so. I guess I have talked to
Albert afterwards too. When he was figuring about
buying this land from these boys was when he was telling me
about it.
·
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Q. Did you have a talk with Kerbe Thomas in regard
to some of these conversations you had had with Robinson~
A.· Yes, I had a talk with Thomas on Copper Ridge.
Q. When, before or since the deed~
A. After I understood Al_bert had bought it. -·
Q. What did you tell Kerbe about it~
Excepted to because irrelevant and immaterial, seeks to
elicit hearsay evidence, not responsive to examination in
chief.
A. Kerbe was talking about Albert buying this land and
said he believed that Albert knew just what this feller Kelly
was up to. I think I told Kerbe it was sorter reasonable to
know that Robinson knew about this that he was going over
there back and forth and w·ould have some knowledge of ii,
but he didn't tell me he knew anything about it.
Q. You told him that this deed would not stand, didn't
you~

A.

No, sir, I didn't tell Kerbe that.
You told him that Albert Robinson came to you and
asked you not to tell what he had said to you:, didn't you~
A. I didn't tell him that either.
Q. You told him that you knew enough to know that
Robinson was not a:n interested person, didn't you~
A. I told him that Albert Robinson knew enough about
this, he was going back and forth and it struck me that Albert knew something about it, he didn't tell me.
Q. But it looked reasonable to you that he did?
A. Yes, that is right.
Q. You spoke of the value of a team of horses, the value
of which you placed on this team is that at this time or at
the time Robinson was supposed to have bought it~
A. At this time.
Q. You were acquainted with it when he first got it~
A. No, sir, I just seen one of the horses, went there and
looked at it, Mr. Wilson.
Q. This team is badly run down at this time, isn't it~
A. Yes, they are thin, don't seem to be worth very much
cash.
Q.

Re-Examination.
By ·Mr. Lively:
.
.
Q. What shape were they in at the time Mr. Robinson
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g.(})t th'Emi as ,ef@mpar~ed with their present condition 1
A. I litever paid :much attention to them, just :Sieen them
passing ther:e. 'They :are not desirabl€ property at alL
Q. From what you know of them and from you:r seeing
one of them prior t(@ the time he bought them would you
make any difference in the price of them at the time he got
them and new 1
.A. 'Except in age, he has done nothing with them, no
work.
Q. Now, in your conversation with Kerbe Thomas upon
ihe ll'fo~Gtntain there :s:tat:e whether or not in regard to ~{r.
Robinson going th.er,e to I{elly 's you were speaking of any
knowledge of yo:rrr ,own 10r \\Vh:at Robinson told you ahmtt going over th'e;re'~ -

[77]

Excepted to because leading and because the answer
of the witness shows clearly that he was speaking from
his own knowledge and the suggestion in the question is not
necessary.-Nir. Wilson.
Counsei eall's ;attention of the Court to th,e reco;rd and
submits that the a:nswer of the witness does not und'ertake to
show that he was spe'aking from hils own knowledge as to
Albert R0hins,on vi-sitin,g the l{ellys.-Mr. Lively.
A. Well, I just s.aid that it would be a supposition of
my own, Albert going over there back and forth he would
have some knowledg.e of this. ! don't knew whether he WORld
or would not.
Q. Do you know how many times or whether Albert
Robinson was ,ever at H. A. l{elly's home at the time he
'bought this :property~
Exeepte'd tu 'hecause leading ·and because -counsel ha:s no
rig·ht to cross examine his own witness.
A. N,o, sil',I d.on 't know ho~v ma,ny times he went there
to Mr. Ke1ly's, might never went the~e H0 faT as I -could say.
Q,. How far ,does this land lli(e frem the macadam road¥
A. I just don'Lknow.
Q. State approximately the best of your judgment~
A. Well, I don't know. I would say 41/z or 5 miles,
maybe further.
Q. Speak of the ,kind of road that goes through this
property, if any, I m'ean that passes it~
A. It is :ordinary diTt T@!ad, m;Ughty Tough Bn the east,

~
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don't know how it is
down to Cleveland.
Q. A while ago in answer to one of Mr. Wilson's questions in regard to the character of this land I don't think
the sfenographer got all the answer, you said, I believe, there
is about one-half of this that might be called cultivated land,
state whether or not this portion of the land which you say
might he called cultivating land would be free from rocks
or would it have occasionally ledges and rocks around
through it?
A. It would have some ledges in it.
Re-Cross Examination.

By Mt. Wilson:
Q. One or two questions I omitted to ask you, first,
you spoke of Mr. Robinson being economical, what family
has heV
A. He has 5 or 6 children.
Q. You spoke of paying him $600.00 to burn .a lime kiln,
did you pay that in cash?
A. I paid .him something over $600.00; Joe Pruner
counted the number of bushels of lime.
Q. My question is did you pay him in cash~
A. Check, Mr. Wilson.
Q. For the whole amount ·v
A. Yes, I suppose so.
Q. Did Robinson do all ,of that work himself~
A. He hired some help.
Q. How much?.
A. I doni't know, he got Jim Dye a:m:d his boys to cut
some wood.
· Q. You mean to burn the lime wifh'
'[78]
A. Yes, sir.
Q. How much wood did it take? ·,
A. I don't know, I don't know what he paid .a cord for
having it cut. I paid him 15c per bushel to burn this lime
and he done everything, I furnished everything, wood and
rock.
Q. When was that?
A. Two years this spring I reekon, along about now
maybe.
Further he sayeth not ; signature w:aiv.ed.
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J. F. YATES.
Thence came also J. F. Yates, another witness of lawful
age, who after being first duly sworn,· deposes and says :
Direct Examination ..
By Mr. Lively:
Q. Please state your age, residence and occupation¥
A. I am 40 years old, live in Russell County and occu-·
pation farmer and merchant.
'
Q. Do you know Albert Robins on and the tract of land
and the p:roperty in controversy in this case¥
A. Yes, sir.
Q, Do you live in the neighborhood where this tract of
land lies or near it and if so how near do you live to it¥
A. 5 or 6 miles I guess.
Q. Are you acquainted in a general way with the values
of land in that section¥
_
·
A. Of course I had some experience in land, I never
owned any land in that immediate. neighborhood ..
Q. Have you been over, this tract of land recently'
. A. Yes, sir .
. Q. What in your opinion; would be a fair value of this·
tract of land .~
A. Well, I would say if a man wanted it he might pay
about $1600.00 for the land if it 'Suited him to buy it.
Q. Are you also acquainted with the team which Mr:
Robinson is said to have bought in this transaction~
A. Yes, sir.
Q. What in your opinion, is a fair value of this team 1
A. Well, I believe we estimated them to be worth about
$60.00 apiece, $120.00.
Q. State what kind of horses they are, in a general way?
A. Well, they are rough, ugly, plug horses~
Q. .State about defects or anything of that sort, if any 1
A. One of them has a large ankle, both have knots on
their heads, what they call poll evil, considerable knots.
Q. State what about the value of the farming tools there.
on the place which were claimed· to have been bought by Mr.
Robins on in this transaction, including a wagon and drill
or two~
·
4· "\Ve didn't consider the farming tools worth anything
except the corn drill:. The wheat drill. and mowing machine
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we did not value for anything, corn drill about $10.00 or
$12.00, wagon about $30.00 J believe.
Q. What is the condition of these other farming tools 1
A. Well, the wheat drill is all to pieces, wired up together, didn't look to me like a man could use it,~he would
be worse off than when he began. The mowing machine is
all broke, don't know how many parts broke a bout it.
(79]
Q. I believe it is also in evidence, or will be, that
Mr. Robinson got a cow in this transaction, what is
the value of the cow 1
A. I believe about $25.00.
Q. What age cow and what kind of a cow is she·?
A. 10 or 12 years they say.
Q. What character of cow is she 1
A. I have understood the cow was breechy. She is no
milker, all a man could do with her would be to sell her for
a shipper.
·
Q. · It is also in evidence that there is some hay claimed
to have been bought by Mr. Robinson in this transaction,
what is the value of that 1
A. $20.00. There are two little stacks, looks like there
would be a small wagon load in astack..
Q. What is the value of the wheat~
A. $40.00 or $50.00, I don't remember which.
Q. Has the wheat ever been thrashed 1 ·
A. No, sir.
Q. What, if anything, did you value the corn crop at?
A. We just guessed at the corn, we guessed to be 50
bushels at 75c. It is nubbiny and pretty bad corn, estimated
it at 75c per bushel.
Q. Please state whether or not along prior to the time
which Albert Robinson claims to have bought this land he
had, to your knowledge, offered to lend you $1000.001
A. Yes, he did.
Q. Please state whether or not he consulted with you
about the purchase of this land prior to the time he bought it'
A. He did, yes,-sir.
Q. I-Iow long have you known Mr. R-obinson, Mr. Yates?
A. About 20 years I guess.
Q. Hpw close have you lived to him during that time1
A. Well, I ha-ve lived, I don't reckon over 21,1z miles.
Q. Are. you acquainted with the neighbors in the neighborhood in which he li-ved during that timef
A. Yes, sir.
1

r
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Q. .Are you acquainted with his general reputation fOr'
honesty and fair dealing with the neighborhood where he
· lived1
A.. Yes, sir.
Q. What is it, g'ood or bad~
A.

Good.

Q. I will ask you to please state whether or not you
have :cashed any checks for Albert Robinson in the last year
or so and if so about the amount ·of these as best you remember?
A'. Yes there was a bout one ye:ar, maylJe more, after
I come down there he run, best I remember, ·from $28.00 to
$40.00 a month· regular and since that time it looks like it
has not been so regular. I have been cashing all along but
not so regular.
Q. I will :get you to state, Mr. Yates, please about the
character and habits of Mr. Robinson with reference to be . .
ing economical and saving~
"BJxcepted to as irrelevant and immaterial.

A.

I have always found him that way.
Cross· ]Jxamination.

By :Nir. Wilson:
Q. Who went with you when you apprais·ed this farm
and personal property?
[80]
A. John Buckles.~
Q. How did you,come to go~
A. Albert asked me to go.
Q. In other words, you were appointed an appraiser by
Robinson himself 7
A. I reckon so.
Q. You say you appraised this land about $1600.00, what
did you value it per acre~ ·
.
A. Well, I think we figured the land about $60.00 per
acre.
Q. $60.00 per acre or $1600.00 by the boundary 0/
A. Yes, $50.00 to $60.00, somewhere along there.
Q. Then in addition to appraising it you al-so surveyed
it, did you~
A. No, sir.
Q. How did you get at the $1600!00 at $60J~O per acre1
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A. We just guessed at it from the looks of the place,
the size of it in looking over iL
Q. Then if there should be 36 acres of it, it would be
worth more than $1600.00 according to your appraisement~
A. I wouldn't give more for it if there was 50. acres.
Q. You would still put it at $1600.001
A. If I was buying it.
Q. The acreage would not cut any figure?
A. No, sir, not in that same boundary it would not.
Q. Property was rather low the. day you appraised this
wasn't it1
A. I don't know.
Q. Is there a prety fair house on this land 1
A. It didn't look like it to me, no, sir.
Q. Pretty good barn?
A. No, sir. Couple little pens and some sheds, very
'Small, too little for anything. The house was all to pieces,
a man could not stay in it without a good deal of work, torn
upon the inside.
Q. I believe you ·said the cow was 10 or 12 years old
and was breechy.
A. Yes, sir.
Q. Who told you that 1
A. Ab.
Q. When you say A b. you mean defendant, Albert Robinson 1
· A. Yes, sir.
· Q. Well, did he recommend the land as highly as he
did the cow?
A. He did not say anything .about the land at all, we
looked for ourselves.
Q. How did he happen to give you such a description
of the cow1
A." We asked him about the cow.
Q. How much land did you go over 1
A. Went practically all over it, went down throughit
and back~
Q. How well acquainted were you with it before you
went there~
A. Only in passing the road I had never been on it before. Passed there all my life.
Q. You say Robinson wanted to lend you some money
once~

r
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A. Yes, sir.
Q. When was that1
A.

Something like a year before. he bought.
Q. Did you see the money~
[81] . A. No, sir.
Q. You spoke of having cashed some checks, whose
checks were these~
A. Lumford's mostly, someti~e he would get some
checks other ways.
Q. How ma.ny checks did .you cash 1
A. I could not say, pretty regular though every month.
· Q. For how long~
A. The :first year nearly every month, since that fir~:t
year not so manY.
Q. You have no idea as to the amount~
A. No, sir.
Q. No·r what he did with ito?
A. No, sir.
Q. . You say you had some talk with Robinson in regard
to buying this land~
A. Yes, sir.
Q. How many times~
A. Different times. Several times he talked to me
about iL
Q. Over how long a period~
A~ During the summer, all summer mostly, commenced
maybe in the spring.
Q. You had a conversation with Sam Nash also Kerbe .
Thomas concerning what Robinson had said to you about
buying land, did you not 1
A. Yes, I talked. to Sam, I don't know that I had any
conversation with Kerbe more than we talked about it when
he was over there one day. Sam had sold ;Kelly some heifers
and Itold Sam that I was afeared Albert was trying to buy
Kelly's land and that Albert had told me if he bought he
was going to pay him. for it that he was not going to give
him any chance that he was afeared of him.
Q. Well, Robinson had a talk with you· that you told
Nash-A. He told me he was afeared of him.
Q. In the same conversation that he had with you in
reg·ard to buying land~·
A. Yes, I advised him to go on and trade with Kelly.
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l{elly wanted to give him a title bond and make the trade·
in the fall but Albert said he was afeared of him.
Q. And said he was going to pay for it in cash 1
A. Clear the docket and pay for it . . He asked me if
I would go on the note in effect for money. I don't know
what kind of conversation me and Kerhe had, Kerbe was
telling me that Ab was in with Kelly and was going to beat
them all and I said I :would not uphold a man in :rio sich, if
a man would do sich as that I would not uphold him in it.
Q. Sam Nash, at the time he had the conversation with
you, had just sold Kelly some cattle, had he not?
A. Yes, sir, some heifers.
Q. And it is in reference with that transaction that you
were telling him what Robinson had said to you 1
A. Yes, I just thought about what Robinson said.
Q. You told Nash that he had better watch what he
was doing1
A. Yes, sir.
Q. And further told him, did you, that somebody was
going to lose some money on Kelly 1
· A. No, sir, I did not.
Q. Well, that was the idea that you had in mind, was
it not?
[82]

Excepted to because it does not seek to elicit any
fact, is not proper cross examination, irrelevant and.
immaerial.
A. No, sir. I don't know a thing about Kelly's business more than. that I had heard Kelly was buying cattle on
time. Ab never told me about his circumstances but told
me.he did not want to give him any chance at- him.
Q. In the conversation which you say you had with
Kerbe Thomas did you tell him that Robinson told you that
he was going to buy this land and pay cash for it and that
some body was going to lose some money by Kelly or that
he said something like that to you 1
A. No, sir.
(~. Wha.t did you say to hin1 on that subject o?
Excepted to because it seeks to elicit hearsay evidence.
A. I don't remember just what I told Kerbe, anyway
all Ab ever told me is what I told you that if he bought the
land he was going to pay for it, he was going to clear up the
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docket that he was not going to take any title bond that if
he ever got a chance at him he would beat him. I might
have told Kerbe that I just don't remember.
Q. Any way, Robinson told you that~
A. He told me that he was going to pay ·-for it that he
was afeared of him.
Q. That he was afraid. of I{elly that if he got a chance
he, Kelly, would beat him~
A. Yes, I don't remember me and Kerbe 'sl conversation, we were talking about the trade and Kerbe said Ab was
a brother-in-law of Kelly and was with him and I s·aid that
I didn't think so, I didn't think Ab would do a thing like that
and if he did I would not uphold a man who dld.
Re-Examinatio:o..
By Mr. Lively:
Q. Mr. Yates, I omitted to ask you in regard to this
land, to describe the kind and character of land that it is?
A. It is red clay land, is awful bad broken with rocks,
rotten lime stone right up on top of the ground, some of it
they pretend to farm the balance is so bad can't do much
with it
·
·
Q. vVhat is the condition of the fences~
A. No fence that I seen except a strand or two of barb
wire, don't know what was along the. road, never noticed it
whether it \Vas barb wire or page wire.
.
Q. Describe the location and condition of this tract of
land with reference to the character of road it is onY
A. Bad road.
Q. How far from the macadam road is itt
A. About 3 ·Ot 4 miles I guess.
Q. Describe the character of the neighborhood there
with reference to it being a desirable situation wh~re this
land lies~
·
A. Well, it i~ not very highly approved of.
Q. Do you know of any land offered for sale over there!
A. Well, yes, this Jand was offered for sale and has
been for some time and I reckon, I don't know.whether Kerbe
offered his or not some said it had been.
·

[83]

Re-Cross Examination.

By Mr. Wilson:
Q. You were asked about .the fences on this htnd, did
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you observtl the fence between this land and the land of
Kerbe Thomas~A. No, sir, I never noticed the fence.
Q. You don't know whether that is a new fence or not T
A. No, sir.
Q. Then the fence along the road, did you notice that~
A. A part of it, I never noticed what kind it was, noticed the back fence was no account and the inside fence was
no account. The line over there between old man Kelly, no
fence there worth anything and as to saying how the fence
along the road is I never noticed when I went along what
kind of fences that was.
Further he sayeth not; signature waived.
J-OHN BUCKLES.
Thence came also John Buckles, another witness of lawful age, who having been first duly sworn, deposes and says:
Direct Examination.
By Mr. Lively:
Q. Please state your age, residence and occupation~
A. 48 years old, live in Reeds Valley, farmer.
Q. Do you know Albert Robinson and the tract of land
and property in controversy in this case~
A. Yes, sir.
Q. How close do you live to it, Mr. Buckles~
A. About one-fourth mile, might be one-half mile.
Q. Mr. Buckles, it has been testified to in this case by
Kerbe Thomas that you offered $2500.00 for this place during the past year, is that correct~
A. No, sir, I never made him no offer.
Q. Do you own land in that neighborhood 1
A. Yes, sir.
Q. Have you looked over this tract of land~
A.. Yes, I have been over it.
Q. You know in a general way the prices of land in that
.community~
A.. Well, best of my judgment, could sorter guess at it.
Q. What, in your opinion, is this Kelly land worth per
acre~

A.

I guess something like $60.00 per acre, some where
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close to that.
Q. Describe the character of the land with reference to
it being rough and rocky 1
A. Hits rough, most of it, some smooth land on it, good
natured land, good grade land, rough though most of it, ridgey
and rocky.
Q. Speak of the quality of the soil of this land¥
A. It is clay bottom land, some of it pretty good land
and some of it poor. There is one little field that is good
land, good meadow and some of the wheat and corn land
pretty fair shape, some poor land.
[ 84]
Q. Were you also acquainted with the team of
horses that Kelly is said to have sold to Robins on in
this transaction¥
A. I have seen them several times.
Q. What, in your opinion, is this team worth?
A. They are just plug horses, I guess something about
$55.00 or $60.00.
Q. $55.00 or $60.00 a piece you mean¥
A. Yes, $55.00 or $60.00 a piece as nigh as I could say.
0
State if any defects on these horses~
A. · One has a place on its head and knots on its legs.
I never looked at them particular, A b passed there one day
and I asked him what was the matter with him.
Q. What does this knot indicate, if you knowt
A. Poll evil, that is the way poll evil comes.
Q. What is the effect of poll evil in a horse 1
,
A. I don't know whether they are any account after
having poll evil or not, don't know whether it destroys them
or not.
Q. It is also in evidence that Mr. Robinson got some
farming tools over there, state what was the condition of
these farming tools~
A. Pretty bad shape and broken up. The corn drill is
good, wheat drill broken all to· pieces, couldn't sow wheat
with it.
Q.. What about the wagon 1
A. I don't know so much about the wagon, have seen
it pass there a time or two, common wagon, looks to be an
old wagon.
Q. Do you know about a cow that Robinson is said to
have got from Kelly?
·
A. Yes, sir, I ha:ve seen it.
Q. State in your opinion what this cow is worth T
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A.

.

Well, I guess something like $25.00 or $30.00.
Cross Examination.

By Mr.
Q.
land¥
A.
Q.
A.
Q.
A.
Q.
A.

Wilson:
You went along with Mr. Yates and looked over this
Yes, sir.
How did you happen to go 1
He came along and asked me.
WhoY
.
Frank.
Had Robinson said anything about it?
I believe A b said he was going to get me to look

at it.
Q. He got you any how?
A. Yes, sir.
Q. Y'ou say it is clay bottom land'
A. Yes, sir.
Q. Lay pretty well?
A. Yes, it lays pretty well, some pretty steep.
Q. Water on it?
A. I don't remember seeing any water on it, I don't
hardly think there is, maybe a little spring.
Q. Not well enough acquainted tq know about that?
·A. I have been on it several times.
Q. House on it?
A. Yes, sir.
Q. Barn?
A. Yes, sir.
[85}
Q. Any orchard T
A. I think not, few apple trees, two or three, could
not be called an orchard.
Q. You speak of a meadow, how many acres in that?
A. Something like two acres.
Q. And a wheat field, how many acres in it?
A. I just don't know, something like three or four acres
I guess, this is just guessing at it, maybe too high, maybe not
high enough.
Q. Then the corn field, how much in it?
A. That is the wheat field I am speaking of.
Q. How much of this land can be plowed?
A.Well, it looks like it is pretty rough but can plow

l

1
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nearly all of it.
Q. They do plow nearly all of it, don't they1
A. Yes, sir. Now I believe there is a streak around the
upper side and down about the house that never has been
plowed.
Q. How much would you say~
A. 4 or 5 acres I guess, maybe more.
Q. You say you own land in the same community?
A. Yes, I own land close to it on New Garden road.
Q. What did you pay for yoursf
A. $60.00 an acre.
Q. How many acres~
A. 104.
Q. _ How much of your 104 acres is cultivating land 1
A. Well, about over next to the house is something
close to 15 acres, then I have got about 8 or 10 over in the
hollow, making you. a rough guess at it.
Q. About 25 acresf
A. Yes, something close to it.
Q. A small tract of land with house on it, water, etc.,
always sells for much more than a large tract, doesn't it 1
Excepted to because irrelevant and immaterial, not responsive to examination in chief.

A. I don't know for certain about that. A small tract
_of land, I think, maybe sells a little better, I just don't know
about that.
Q. Has not that been your observation 1
Same exception.
A.

Well, I kinder think that way.
.
One· thing I was about to overlook, you were asked
if you ever made any offer on· this land 1
A. No, sir, I have never made any offer.
Q. Did you talk to Kerbe Thomas several times about
buying land 1
A. Yes, I talked different times about buying land, the
land I bought you mean.
Q. No, I mean this Kelly land 1
A. No, not the Kelly land~ maybe said something about
it but the land didn't suit me. Kelly tried to get me to look
at it.
Q. When was that1
A. It was along in the summer .or fall.

Q.
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Q. Last summer 1
A. Yes, sir.
Q. You were considering the question of buying it at

that

time~

A.

No, sir.

'Q.. Didn't talk anything about buying

it~

A. Well, I talked to Bertis Kelly, promised him I would
go and look at it to get shed of him in that way. I never
talked about buying the land.
[86]
Q. Did you in your talk with Kerbe Thomas say
the land was worth $2500.00~
A. I don't remember if I did.
Q. Might hav.e ~
A. Might have said something about it but I don't remember it.
Q. Do you remember of Kerbe ·Calling you up to the
road there at Mrs. Purcell's and talking about buying ·the
land~

A. No, sir, I don't remember. We met .so much there
and talked right smart about this land I did buy.
Q. Did your son go and look at this land about that
time'~

Excepted to because irrelevant and immateriaL
A. I don't know whether he did .or not. He was up in
there and looked at the land we bought but don't know
·whether he looked at Kelly's land or not.
Q. Do you know the mare that Albert R.obinson got
from Kelly that was originally owned by M:elvin Artrip~
A. I have seen her at different times.
Q. What is she worth~
Excepted to because not responsive to examination in
chief.
A. I couldn't say what she is worth, she is good looking, whole lot said about her but I never did know her, she
was a good looking animal though.
Re-Examinaticm.
By Mr. Lively:
Q. I believe you said that you bought a tract of 104
acr~s of land in this same neighborhood last year, about wihat

time did you buy your land?
A. Last May, the 5th of May.
Q. State whether or not any of your land is covered
·with timber and if so how much and the quality of timber?.
A. Well, the biggest part is in timber, ltbout 25 acres
of cultivating land and the rest in timber. Pretty good oak
timber a few chestnut and sugar trees and right smart poplar on it.
Q. Mr. Wilson asked you about the cultivation of this
tract that you bought and you said you had about 25 acres
that was cultivating land, state whether or not all the cultivating land is cleared~
A. .All that is .cleared, got more to clear.
Q. What portion of the land that is in timber can be
cultivated~ ·
A. Well, I guess something like 60 acres of the farm
could make cultivating land out of it.
Q. About how much timber is on this land~
A. You mean what is it worth~

Q.

Yes~

A. I could hardly tell you~ could hardly know about
that. There "is two or three hundred cross ties, car load of
paper timber, then oak timber maybe four or five thousand,
giving you a rough guess.
Q. How much oak timber did you say~
A. Something like four or five thousand and I guess ·
maybe 50, 60 or 75 red oak trees, some buckeye, poplar and
lynn.
. Q. I believe you said this cost ·you last year $60.00
per acre1
A. Yes, sir.
[87]
Q. Compare the location. of the land you bought
with the location of the land Robinson bought as to
the desirability of a home, roads and so on ..
A. Well, I am on New Garden road, goes over here to
Finney and Honaker, the other· is something .like one-half
mile into the house of rough road. I like my situation best,
of course, there is more conveniences where I. live.
Q. State whether or not there was a- house on this farm
when you bought it'
A. Yes, sir.
Q. Compare the house with its improvements with the
house· and improvements· on this Robinson farm~
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A. My house has four.• rooms, paint.ed white, got rubber slate roof and cedar floors. The house on the other place
is awful bad shape, biggest part of the roof is off the house.
He's got better barn, I ain't got no barn on my place.
Q. Is there any timber on this Robinson traet?
A. I reckon not.
Re-Cross Examination.
By Mr. Wilson:
Q. This timber on your land you speak of is what you
call scrub timber~
·
A. No, sir, I have good timber, got red oak timber tall
and nice.
Q. How many trees~
A. Something like 60, making a rough guess.
Q. How many poplar~
A. 30 or 40, small 14 to 24 inches.
Q. Second growth~
A. I reckon it is.
'Q. Been cut over before~
A.. Some of it, the timber you mean ol
Q. Yes~
·A. Yes, it has been cut over.
·Q. Would not pay to put a saw mill in there?
A. I think it would the way timber is. It is nice timber, ·
small.
Q. How does the land lie that this ti~ber is on~
A. Steep.
Q. .Ro"ugh too~
A. No, sir.
Q. About how many acres on the sou:th side of the road?
A. How many acres you mean outside of what I culti.:.
vate~

Q. · I mean at the upper side of the road.
A. Well, it is counted to be 14 acres but I don't think
there is more than 12.
Q. Most of it above the road is steep and rough?
A. Something like 20 acres.
,
Q. Balance rough and steep~
A. Steep, aint rough. Rough streak runs up the road
and up the hill, all the rest is ail right, some of it steep.
Q. This land that has this timber on it, the timber

u
1...·)0

would not clear it, would it~
.A. It ought- to. I could tell what was ·said about l5 or
20 acres if it would do any good, as .nigh·as I could.
·Q. How does your land lay as compared with the Kelly
land~
A. Kelly's land lays better than my land to take it alL
[88]
Q. And it is all cleared too, is it not~
A. Yes, Kelly's is ail cleared.
Re-Direct Examination.
By Mr. Lively:
Q. In answer to Mr. Wilson's question in regard to the
value of this timber or its value as compared with the expense of clearing the land, I understood you to say that you
could tell what you knew about 15 or 20 acres of this land,
please tell what you started to tell there'
The answer to this question is excepted to as hearsay
and immaterial.
A. A man offered to clear something like 15 or 20 acres
off on the hill for the paper timber. I allowed it would lead
me out on. the value of the land.
Q. Who was this man~
A. Major Nash.
Further he sayeth not ; signature waived.

·GEORGE HUGHES.
Thence came George Hughes, another witness of lawful"
age, who after being duly sworn, Jeposes and· says :
Direct Examination.
By Mr. Lively:
· Q. Please state your ag.e, :residence and occupation 1
A. Age now'
Q. Y e:s,fl
A. 40 years last N ov:emiber.
Q. Where do you live 11!
A. In Russ·ell :County.
Q.. What is your occupation¥
A. Farmer.
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Q. Whose son are you, Mr. Hughes 1
A.
Q.
A.
Q.
A.
Q.
Valley

C. B. Hughes.
Where were you raised 1
Over here in Russell County.
What particular section in Russell County f
Copper Ridge.
Were you raised in and near what is known as Reed's
section 1
A. Yes, on the north skirts of it.
Q. Do yo11 know Albert Robinson and do you know the
tract of land in controversy in this case 1
A. Yes, I know AI bert Robins on and I know the land
that he bought.
Q. Do you know in a general way the value of land in
that community 1
A. Well, if I was buying I would know what it would
be worth to me; I don't know the value to other people, that
depends on what they want you know. ·
Q. From what you know of the- value of land and from
what you know of this tract of land, state what, in your
opinion, would be a fair value for this tract of land 1
Excepted to because witness has not qualified himself to
speak on this subject.
A. You mean by the acre or by the boundary 1
. Q. Either way 1
[89]
A. Well, I guess a feller would be safe to put $50.00
in it per acre.
Q. Do you also know a team of horses that was bought
by Albert Robinson at the same time from B. A. Kelly1
A. I have seen the team, never paid particular attention to them.
Q. What, in your opinion, is this team worth 1
' A. Well, from a spell that one of them took in my
pres~nce, and I suppose the other one is the same kind of
horse, and from their ages I vvould not want to put over
"$50.00 a piece in them.
Cross ]Jxamination.
By Mr. Wilson:
Q. What kind of spell did this horse take 1
.l'i. We was down there in the valley setting a mill and
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Ab come along and got off his horse and talked awhile and
when he went to go he aimed to get on and the horse staggered around and I thought be was going to fall. I don't
know ·whether that was the first spell or not. I would riot
want a horse that acted that way, it might h-ave been the
blind staggers that made him act that way.
Q. Did you know this team at the time Robinson got
them~

A. · Yes, I knowed the horses, knowed them when Robinson got them~
Q. Good looking team when Robinson got them?
A. Pretty good looking team.
Re-Examination.
By Mr. Lively:
Q. Did you ever notice these horses beads whether or
not there is any defect~
A. No, sir.
Further he sayetb not; signature waived.
ARNOLD IC:EJLLY.
Thence came Arnold Kelly, another witness of lawful
age, who· after being duly sworn, deposes and says :
Direct Examination.
By

~Ir.

Lively:
Q. How old are you, Mr. Kelly~
(
A. I was 29 years old the ,28th day of March.
Q. Where do you live'
A. Wilder.
Q. What do you do~
A. Work in the mine.
Q. What relation are you to defendant Bertis Kelly
and ·to the defendant Albert Robinson~
A. Me and Bertis are brothers and Albert Robinson is
my brother-in-law.
Q. State whether or not you were present at Bertis
Kelly's home on the night before this deed in question was
madeT
A. Yes, I was there.
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Q.

State whether or not you brought your sister-in-law,
Mrs. Kelly, to Lebanon the next day~
[ 90]
A. Yes, I brought her over here.
Q.. State how you happened .to bring her over here¥
A. Bertis Kelly asked me to bring her over here.
Q. Did you find Albert Robinson here when you got
here1
A. No, sir.
Q. Where did you find him, Mr. Kellyt
A. Up here coming toward Lebanon next to the poor
farm.
Counsel for defendant, Albert Robinson, stated that he
cannot complete the examination of this witness on account
of not having the deposition of the complainants and therefore suspends his examination.
Cross Examination.

By Mr. Wilson:
Q. Do I unedrstand you to say that you were present
the night this trade was made?
A. \Vhat trade 1
Q. The sale of this land?
A. I was not present when any trade was made at night.
Q. Well, when was it~
A. Next day was when I heard of any trade being made.
Q. Well, didn't you speak of being at the home of Bertis
Kelly's that night?
·
A. Yes, sir.
Q. Then the next day a trade was made, was it~
. A. Yes.
Q. Where?
· A. Where was the trade made?
Q. Yes?
A.. It was made here I suppose.
Excepted to because not responsive to examination in
chief.

Q.. You say you brought your sister-in-law, the wife of
Bertis Kelly, over here next day, you mean to Lebanon 1
A. Yes.
Q. At the request of. your brother, -Bertis Kelly?
A. Yes.

,.
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Q. What did she come over here for1

Excepted to because not responsive to examination in
chief.
A. To sell this land to Albert Robinson.·Q. How do you know~
Same exception.
A. That is what they said.
Q. Who do you mean by they~
A. Bertis Kelly and his wife.
Q. When did they say that~
Same exception.
A. The night before the transaction.
Q. The night before you brought Odie Kelly to Leba. .
non the next day 1
Same exception.
A. Yes.
Q. Was Albert Robinson there that night~
A. No, sir.
·
Q. And you were asked where you found Albert Robinson the next day, was he lost~
A. No, I don't suppose he was.
Q. How did you :find him if he· was not 1
[91]
A. It would be a poor fool who couldn't see a: man
coming down the road.
'
Q. Didn't you say you found him~
'A. If I said I found him I meant I met him.
Q. So you met him~
.A. Yes, sir.
Q .. Where?
A. Up here near the poor farm~
Q. How far·from Lebanon~
A. Well, I should say a couple of miles.
Q. Which way were you going, from Lebanon or toward
Lebanon~

A. I was going from Lebanon.
Q. Where were you going 1
A. To meet him.
Q. Then you knew that he was going to come1
A. I didn't know he was coming, no, sir.
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Q. So you were just going up the road until you found
him~

A. No, sir, I was going to meet him 'ati the poor:farm
.and if I didn't meet him there, was going to wait awhile and
then come on back f .
Q. But he was there~
A. :He was, coming, yes, sir.
Q. You did not have.to waitf
A. No, sir.
Q. Who was with you'
A. Odie Kelly and Odis l{elly.
Q. Who is Odis Kelly~
A. ·Bro:ther ofmine.
Q. And a brother of Bertis Kelly.
A. Yes,· sir.
:Q. Were you all in a car?
·A. Yes, sir.
Q. Well, when you met the defendant, Albert Robinson,
what. did you ,do then~
A. Well, we st~yed there and talked a few minutes, got
in the car and come back to Lebanon.
Q. Who got in the car 1
A. Me, Odie and Odis Kelly and Albert Robinson.
Q. What did you talk about there 1
A. Odie asked Albert if Bertis told. ,him that JShe had
decided to take him up for what he had offered her for the
land.
Q. And what did he say~
A. He said, yes.
Q. Is that alU
A. About a:ll I recollect them- saying.
Q. Then you all got in the car a.nd came back to Lebanon?
A. ·Yes, sir.
Q. Then what did -you do'
A. They went up about the court house-and I stayed in_
the car.
Q. Who went up about the court house?
A. Odie Kelly and Albert Robinson.
Q. How long were ~they gon-e~
A. I don't know for certain, maybe anLbou.r and .a half,
two hours, something like that.
Q. Where were you:when they came ba.ck f·rom the court
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houset
A. Out about the car, best of my recollection.
[ 92]
Q. What did ·you all do then~
Excepted to because not responsive to

e~amination

in

chief.
A. We got in the car and went back out the road some
where about the Wes Gilmer place.
·Q. Who~ ·
.A. Me, Odie, Odis, Albert Robins on and Ben Wallace,.
I think is all.
Q. What ~did you go out there for~
A. · To have a deed signed or acknowledged or whatever
you call it.
·
·
Q. Wasn't there. pen and ink in Lebanon~
Excepted to because not responsive to examination in
chief.
A. Well now, that was not my business. I guess there
' was if people writes here, I don't know whether there was
or not.
·
Q. Well, was somebody else lost that you were hunting
forf
.)
Same exception.
A.
Q.

a

I don't suppose there was anyone lost.
Who were you looking for to sign and acknowledg~.

deed~

A.
Q.

A.
Q.

A.
Q.

A.
Q.

A.
Q.

A.
Q.
A.
Q.

A.

Said to be B. A. Kelly.
Who is the same person as Bertis Kelly'
Yes, sir.
Did you find him~
Yes, sir.
Where did you locate him~
I seen him there in the road.
Where~
.
Near Wes Gilmer's place.
Close to the woods f
No, sir.
Do you know how he got there f
No, sir.
Nor how he got away 1
Yes, he went back up the road I suppose, he was
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standing in the road when I turned the car a:t;ound.
Q. He did not come back with you 1
A. No, sir.
Q. Did you know he was going to be there 1
A. Yes, sir.
Q. How did you know he was going to be there 1
A. Before I left home that morning he told his wife,
said, "I will come out near Lebanon and if the Jessee boys
are not in town get a car and get some one to come out for
me but if they are. there bring someone with you and I will
acknowledge your deed there.''
Q. The man Ben Wallace who you say was in the car
when you went out there, he was Justice of the Peace 1
A. Yes, sir.
.
Q. And took the acknowledg1nent of your brother Bertis
Kelly to the deed from Odie Kelly to defendant, Albert Robinson~

A. Yes, sir. Q. . There in the road 1
A. Yes, sir.
Q. And then you all came on back to town and Bertis
Kelly went the other way 1
A. We ca~e. back through town, me and her did~ I was
taking her on back home.
· Q. And your brother Bertis went on, did he 1
A. I said when I turned the car around he was standing in the road.
[93]
Q. May be standing there yet as far as you knowT
A. I didn't say anything like that.
Q. Any way he didn't get in the car with you all 1
A. No, sir.
Q. What became of Albert Robinson 1
A. He ca.me back to town.
Q. A :rid stopped~
A. Got out and I went on.
Q. And your sister-in-law,· Odie Kelly, went on with
you1
A. Yes, sir.
Q. Who did you say told you that if you didn't meet
Albert Robinson before you got to the poor farm to wait
there a while for him and if he didn't come to come on back
to town1
A. B ertis Kelly.
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Q. That was the night before?
A. No that was that morning ·when he asked me to bring
her to Lebanon.
Q. At his home 1
A. Yes, sir.
Q. In bringing' Odie Kelly , the wife of Bertis Kelly,
to Lebanon and then going to meet the defendant, Albert
Robins on, you were following the directions of your brother,
Bertis Kelly?
•
A. Yes, sir.
Q. And doing what he said to do 1
A. What he asked me to.
Q. Well, there is not much difference in doing what h~
said to do and what he asked you to do, is there 1 .
·
A. Some, yes, ·sir.
Q. And you· found Robinson where he said you would
find him?
A. Well, not exactly. I-fe said to go on up the road
until we met him, until we come tn the· poor ·farm .
.Q. And you rnet him at the poor farm?
A .. Well, about there, we seen hjm coming~
Q. What did you say Robinson would be there for that
day?
A. I-Ie said he was going to R.Obinson to take.·him up
on his offer.
Q. You mean Bertis said that he was going to Robinson
to see if Robinson would take him up on his offer~
A. Sir.
Q. You mean your brother, Bertis Kelly, that morning
before you left his> house said that he, Bertis Kelly, was going to Robinson's house that morning-A. Yes, sir.
Q. To see if R.obinsou would take him up on his offer
on this land and that if he, Robinson, did not back out he
would come to Lebanon to trade.
FJxcepted to because not responsive to examination in
chief, seeks to elicit hearsay evidence.
·
A. He told her that he would go over to \Albert Robinsons's and tell Albert Robinson that she said to take him
up at his offer.
Q. By she you mean Odie Kelly 1
.l1... Odie Kelly, yes, sir.
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Q. So if I understamlld you :at the -sa:me time or a bout
the same time that your brother, Bertis, sent yoM to Lebaliton
with his wife, Odie Kelly., he, Bertis Kelly, went to Bee the
-defendant, Albert Robinson, in !r~gard to this 1and tr;ade, is
that right1
Same exception.

!A. H:e asked me t()) bring J:wr it(\) L:ebanooa that 'he was
going to Eree Albert RobinsHi>n.
[94]
Q. And told you when you got iheTe to Lehamon to
·g0 iOn up the road to·~Tard. the poor farm to meet Albert Robins on~

Harne -exception.
A. He told me when I letft ho.me., we had t0 :come around
ifhat way with the .car, when w·e ~ut to L.ebamton if Albert
Robinson was not there to drive up the ro:ad until we met
him as far as the poor farm.
Q. Now, you have :stated !the conversatiron which you
say occurred up the road when you met .Albert Ro:binson that
day, is that all that occurred ther~e1
Same exception.
A. Well, I could not say that was :all.
Q. What else~
A. Cannot think of anything else at pr,~}s·ent.
Q. How long did you stop there when you met 'Robinson before you got in the car and came back ~to town~
Same exee,ption.
A. I guess something like 5, 8, or 10 minutes.
Q. Very short time 1
A. Yes, sir.
Q. And wnen you got hack to town did Robin son and
Odie Kelly go direet to ifhe eour:t lhuus'e ·when they jgot out
of the car~
Same exception.
A.

iQ.

I ·could not say, 1 never pa~d any attention.
That is w11att yolil ·said aswh~ile ago~

Same exception.
A.

l said what?

r·.
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Q. That they went up to the court house when you got
back to town.
A. I said about the court house.
Q. When you all got out to where Bertis Kelly was
standing in the road that day what all was said there~
Same exception.
A. I never heard anything much, only a few words, I
didn't pay much attention to what they said.
Q. Who said it~
.
A. Well, I couldn't say, they was all talking and laughing.
Q. How long were you there 1
A. I guess maybe 20, 25,. 30 minutes something like that~. ·
maybe longer, I never paid particular attention to the time .
Q. Where did you go to when you left town that day
with your sister-in-law?
·
· ··
A. I was taking her home.
Q.. How long did you stay there at that time?
A. Stay where~
Q. At your father's ~
A. I don't know just how long I staye9. there.
Q. Well, what is your recollection about that?
A~ Well, I could not say.
Q. Did you spend the night there 1
A. Myself~
·
Q. Yes, myself¥
A. No, sir.
Q. Where did you go to1 "
A. Stayed all night with Albert Robinson.
Q. How far do you live from theret
Same exception.
A. He lives I guess between 5 and 6 miles.
Q. What were you going. there for?
·
Same exception and further because argumental and not
proper .cross examination.
· 1
·
A. ·What was I going there for~ To see my sis- ·
ter's kids, I was planning to go there when I come
from home.
Q. How long had you been planning on that?
A. Which?
.
[ [95]
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Q . . On going over to Robinson's~
A. Maybe a day or so.
Q. Who else spent the night there~

Same exception.
A. No one as I know of.
Q. Where was your brother Bertis at that time~
Same exception.
A. Well, now, I could not tell you.
Q. Where did you see him next after that

night~

Same exception.
A. Well, I could not say for sure, seems to me he was
over there a.t Albert R.obinson's when I went over there that
evening, I think he was there when I went.
Q. When did he leave~
Same exception.
A. Best of my recollection about 6 o'clock or 6:30.
Q. Who left with him.
A. No one.
Q. Where did he goT
Same exception.
A. He walked off around the hill, I could not tell you
where he went to.
·
Q. When did you see him next?
Same exception and further because irrelevant and im. material in so far as Albert Robinson is concerned.
A. I would not say for sure but think it was the last I
saw him until today.
·

Q.

How long ago has that

been~

Same exception.
A. Well, now, I could not tell you just how long it has
been.
Q. Where did you see him today?
A. I didn't say I had seen him today, I said up until
today.
Q. In other words, that is the last you saw of him?
Same exception.

14G
A.
Q.

Yes, sir.
Have you been at his howse since that time f

Same exception.

A. Seems to me like I have, would ·not·· say for sure
whether I have or have not.
Q. He has not be·ert in this 'country Bi11ce th-aft time?
Same exception.

A. In this country~
Q. Y-es1
A! I could not say whether he has heeJJ. .out or in it~
I have not been over all of it myself.
Q. He ha'S !been out of ?ivhat 'PRrl you ·have been in,.
hasn't hef
Same exception.

A.

I could not say that.
Re-Examination.

By Mr. Lively:
In view of the extended cross examination, counsel for
[96] defendants will endeavor to try itro i'CtOmplet:e the exaJJJ.,irration oaf this wlitues.s.

Q. Mr. Kelly, when you went with y0Yr -sister..:in-'law up
the road to the poor farm t0 meet A[bert Robinson and they
balked there a f.ew minutes when they met up, I ·will ask you
to please state whether .oil* m.ot Mr. R.ohins.on :enumerated
there to your sister-in-law what he was to have in this trade
and if so ten what it ·w}lts'
Excepted to beca11se 1eading and because ·this witness was
asked to tell everything th-at ·0ccurred ait 1tha't time and has
undertaken to do so.
A. We.ll, he was to .get the l,and and ,;a tie;am of horses,
wagon, corn crop, wheat crop, farming too1s and buggy I
think was ail, about .all tJua.t I ·can thi;nk (of .
.Q. State whethe-r '01' J:.HJt anything w;a•s s:mid ·abolllt cows
and hogsf
Excepted to because lending arrd suggestive.
A.

He was to get two cows and

'S'0me.

h0g'S, just said
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the hogs, don't know how many they was.
Q·. You stated in answer to a question of Mr. Wilson's
that Bertis Kelly told you all when you left home if the J essees were here to bring someone out to the road to take his
acknowledgment and if they were not here to send -a car out
for him and he would come in, what reason did he have for
not coming to· Lebanon if the J essees were here~
A. He didn't say exactly, I never paid particular attention about that.
Q. Bertis Kelly, I believe you said, was at Albert Robinson's when you came back that evening when the deed was
made, state whether or not you saw Albert R.obinson pay
Bertis Kelly any money and if so how much~
Excepted to because the time fixed was after the execution of delivering the 4eed, also iinmaterial.
A. I seen him pay him $300.00.
Q. One other question I want to ask you, Mr. Kelly,
but on account of not having the depositions here I do not
know whether I will be able to quote it correctly or not, but
as I remember it Mr. R. F. Sykes in his deposition stated
that on the next morning after this trade was made he met
Albert Robinson at Ike Munsey's store, state whether or not
you were along at that time or present there at the store.
A. Yes, sir.
Q. State whether or not Albert Robinson told R. F.
Sykes and Kerbe Thomas that B. A. Kelly had gone. to West
Virginia or gone out of the State~
A. No, sir, he did not, not in my presenc'e.
Q. State whether or not you heard all the conversation
had by Albert Robinson there at the time except when he
was in the back room with Mr. Thomas~
A. I heard it all, yes, sir.
Re-Cross Examination.

By Mr. Wilson:
Q. Now, you have undertaken to state all your brotherin-law, Albert Robinson, was to get in the trade which he
made with your brother, Bertis Kelly, when did you hear
that.
Excepted to because it assumes as a fact that which has
not been proven in this case as to whom the trade was with

[97]

and further because it is, it is substituted, incorrectas
to the undertaking of the witness as will appear froin
record.

Q. When did you hear that?
_
A. I heard him and his wife talking about what was to
be sold and heard her tell Albert Robinson also.
Q. When?
A. I heard him and his 'vife talking that night before
they sold the land and Albert Robins on, I heard her tell him
that morning.
Q. I believe you stated that your brother Bertis said
that morning that unless your brother-in-law, Albert Robinson, backed out on the proposition which he had made Robinson that Robinson would be over here that day to close up
the trade~
A. No, sir. I said that he said he was going to take
Albert Robinson up at what he said and if he didn't back
out he would be here.
Q. So, as you understood Bertis had made him an offer
and was going to see whether he accepted or backed out~
Question is excepted to because misquotes the witness
as will appear from witness' answer last above.
·
A. That he was going to take Albert Robinson up at his
offer.
·
·
Q. Robinson had made an offer and Bertis was going
·to take him up?
A. The way of it was, Bertis Kelly had asked Albert
Robinson $2400.00 for this land, property, farming tools, etc.,
and that Albert Robinson had said he would give $2250.00.
Q. And Bertis said he would take him up at $2250.00.
A. Bertis' wife said to take him up at $2250.00.
Q. Now, when did you think about what Bertis' wife
·said?
A. When did I think about it?
Q. About what Bertis' wife. said?
A. Just now.
Q. It took you a good while, didn't it?
A. It just come to my mind when I got to thinking
about it.
Q. · Came very near forgetting. that entirely~
· A. Never paid much attention to that.
Q. Now, you say that up towards the poor farm in the
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road that day when you met Albert Robinson your sister-in.
law, Odie Kelly, named over the things that Robinson was
to get in the trade~
·
A. Yes, sir.
.
Q. And what did you say that was~
A. Land~ farming tools, horses, cows, hogs, wagon and
buggy, I think that is about all.
·
Q. Are you certain of it~
A. No, sir.
Q. Now, how did it happen that you didn't think of that
awhile ago~
A. What are you speaking about~
Q. I am speaking about the fact that you say now your
sister-in-law, Odie K.elly, named over in the road when you
met your brother-in-law, Albert Robinson, ail the things Robinson was to get in this trade. How did it happen that you
did not remember that awhile ago when I asked what occurred~

A. Well, when a man is talking about things, things will
come to his mind.
Q. You did state when I examined you awhile ago on
that point that you were there somewhere from 5 to 8 minutes, didn't you~
{98]
A. I said something like 5 or 8 minutes; it could
· have been maybe longer.
Q. Is tha-t what you stated~
A. Sir.
Q. Is that. what you stated~
A. Is that what I stated~
Q. I asked you if you stated awhile ago when I examined you that you said you didn't pay any attention to the
time that it might be longer~
A. I said something like 5 or 10 minutes, somewhere
·along there.
Q. N o\v, have you stated all that occurred there at that
time~

A. I would not say for sure.
Q. All you remember~
A. I wouldn't say for sure; all I remember at the present time.
Q. How did you happen to see your brother-in-la\v, Albert Robinson, pay your brother, Bertis, $300.007
A. How did I happen to see it 1
Q. That is what I said?
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A. We were setting on the porch at Robins on's house.
Q. And he counted him out $3-00.00°?
A. Yes, sir.
Q. What kind of bills was it in 7
A. Some $20.00 bills that I recollect of, ab;out all the at ..
tention I paid to it.
Q. You remember theTe was $300.007
A. Yes, sir, I count it myself.
Q. They asked you to count it 7
A. He counted it out to Bertis and as it come by me
I looked at it and handed it on to him.
Q. That was what time in the day 7
A. I wouldn't state what time it was because I never
paid any attention.
Q. What time did you leave town that day7
A. Well, I would not say for sure, it must have been-!
just would not say for sure.
·
Q. Well, say the best you can~
A. The best I can is saying that I ·would not say for
sure.
Q. Was it in the morning or afternoon 7
A. I had never ate dinner, could not say for sure.'
Q. About what time did you get to your father's 7
A. I could not say for sure, never had a time piece so
could not say for sure.
Q. Do you have any idea~
A. Well, had I looked at the sun I could not state from
that day to this what time it was.
Q. Do you reckon you could state whether it was daylight or dark~
A. I suppose I could.
Q. Well suppose you try 7
A. I didn't have the lights on my car burning, suppose
it was daylight.
·
Q. That would be just a guess 7
A. Be a guess~ I tell it for a fact. I don't suppose
anybody would drive after dark without lights.
Q. Then about what time was it ·w·hen you got to your
brother-in-law's, Albert Robinson's ~
A. Well, along up in the evening, the sun was back up
this way.
Q. How did you go over there f
[99]
A. How did I go over there~ I rode a horse.
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Q. I believe you said 4 or 5 miles~
A. That is what I said, between 5 and 6 miles, somewhere along there.
Q. You went over there to see this money counted out
and paid~
··
Excepted to because misquotes the witness, witness had
explained fully why he went over there.
A. I told you what I went there for.
Q. How long had you been at Robinson's when you saw
this money paid over~
A. I never paid much attention, I had been there some
few minutes maybe an hour or so, would not say for sure, I
was not scared about the time, was not watching it.
Q. You are not scared yet about it, are you~
A. I don't suppose I am.
·
.
Q. How long after you saw this money paid until your
brother, Bertis, left~
·
Excepted to because irrelevant and immaterial, not responsive to examination in chief and further it assumes as
a fact that which has not been proven.
A. I would not say for sure how long it was, we had
ate supper.
·
Q. Well, anyway supper time came along about that
time~

A. We ate about that time, suppose it was supper time.
Q. It must have been late in the evening~
A. It was tolerably late.
Q. Did your brother leave before dark or after dark1
A. Before dark.
Q. Was this money paid before supper or after supper'
A. Before supper.
Q. Any receipt executed for this money1
A. Yes, I think so. I never looked at it to see whether
it was a receipt or not, some writing on it.
Q. I believe you said that no one else stayed at Robinson's that night besides yourself outside of the family?~·
A. I didn't say for sure. If there was I didn't know it.
Q. You know your brother Odis Kelly, don't you~
A. Yes.
Q. Where was he that night 1
.LL\.. I could not tell you.
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Q. Did he stay there at Robinson's f
A.

He was not there when I went to bed.

Q. Was he there next morning 1
A.

It seems that I seen him there the next morning.

Q. You have sort of a faint recollection of that f
A.

Q.
A.

Q.
night1
A.

When I went to bed I went to sleep.
But he was there when you got up~
Yes. I got up about 8 o'clock, something like -that ..
Do you know anything about where he stayed that
I could not say for sure.

Q. Because you never saw him until that morning1
A. No, sir.
Q. Do you know anything about it in any way1
A.

No, sir.
So you ·do not know where he stayed f
A. No, sir.
[100]
Q. Whether he stayed anywhere or not1
A. Suppose he stayed somewhere if he didn't don't
guess he would be here today.

Q.

Further he sayeth not; signature waived.
GORDON MUNSFJY.
Thence came Gordon Yunsey, another witness of lawful
age, who after being first duly sworn, deposes and says:
Direct IUxamination.
By l\rir. Lively:
Q. Please state your age, residence and occupation f
A . . 22.
Q. Where do you live?
A. Russell County, Lebanon District.
Q. And what do you do f
A. Work on the railroad.
Q. vVhose son are you, Mr. Munseyf
A: Tom :!Yfunsey's.
Q. Do you know the mare that Bertis Kelly bought from
M. P. Artrip and ·which was afterwards sold by Albert Robinson to Caney Dye f
A. Yes, sir.
Q. Did Bertis ICelly ever offer to sell you that mare
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and if so when and at what price~
A. He offered to sell it, I think, in June or July of last
year at ·$45.00.
Q. Did you examine the mare and look at her at the
time~

A.
Q.

A.
Q.
at that
A.
Q.

Yes, I looked at her.
Have you handled horses a great deal in your life~
I have handled them right smart.
What, in your opinion, was a fair value of this mare
time~ ·
Well, I consider her worth the $45.00.
State whether or not she had any defects and if so

what~

A. Something was wrong with her feet, I don't know
what it was.

Cross Examination.
By Mr. Wilson:
Q. You simply had not use for the mareT
A. No, sir.
Q. And didn't want to buy her at any price T
A. No, sir.
Q. If you had need of the 1nare and wanted to buy her
she would have been worth $100.00~
A. Well, I didn't take her for what he offered her to
me.
Q. In other words, if you had had any use for her you
would have considered her a bargain at the price you have
valued her for~
A. Yes, sir.
. Q. How long was that before Bertis Kelly left this
county, best of your reeollection ~
[101]

Excepted to because irrelevant and immaterial, not
responsive to examination in ehief.

A. I don't know how long, last summer, something
like that, I don't remember when he was trying to sell her.
Q. Did he want you to pay him cash~
A. He said he would take $45.00 cash.
Further he sayeth not; signature waived.

14~

IKE MUNSEY.
Thence eame Ike Munsey, another witness of lawful age,
who being first ·duly sworn, deposes and says :
Direct Examination.
By Mr. Lively:
Q. Mr. Munsey, are you the same party who has already
testified in this case?
A. Yes, sir.
Q. I will ask you to please state whether or not you
are one of the creditors of B. A. Kelly?
A. Yes, sir.
Q. I will ask you to state whether or not you know of
this M. P. Artrip mare that B. A. Kelly formerly owned~
A. · Yes, sir, I saw the mare.
·
Q. State whether or·not he offered to sell you this mare
and let you have her on the debt which he owed you and if
so tell when that was and at what price you were to have
the mare~
·
A. I don't know as I can give the date, it w~s a day
or two before he sold her, he come along the store and said
he would sell me that mare on the debt and said he would
take $75.00, that she was worth more.
Q. Did you take the mare.~
A. No, sir.
Q. You say that was a day or two before he sold to Mr.
RobinsonT
A. Yes, sir.
Cross Examination.
By Mr.
Q.
A.
Q.

Wilson:
How much did he owe you 1
$61.13.
Asked you $75.00 for the mare 1
A. Yes, sir.
Q. And then the same day offered her to your brother

for

$45.00~

Excepted to because irrelevant and immaterial, not responsive to examination in chief and because it assumes as
a fact that which there is no evidence in this case.
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~~.

Well, I don't know, I don't remember.
Q. You were not present at that time~
A. No, sir.
Q.. He wanted yon to pay the balance over .and above in
cash~

A. He said he would take $75.00 for her, never said
· anything about the remainder, I said I guessed I didn't need
her.
Further he sayth not; signature waived.
f102]

LUTHER STEVENS.

Thence came also Luther Stevens, another witness of lawful age, who after being first duly sworn, deposes and says:
Direct Examination.
By Mr. Lively:
Q. Mr. Stevens, whose son are you 1
A. Oliver Stevens's.
Q. Where do· you live~
A. Over here on the Finney tract of land where Frank
and R·oy Campbell live. ~
Q. Do you know Albert Robinson and John Stinson~·
A. Yes, sir.
Q. Did you hear a conversation \:vhich occurred between
these parties or words that passed between them down here
on the street after Albert Robinson bought this Kelly land~
A. Yes, sir.
Q. Where did you go with Robinson and what occurred Y
A. He come out of one of these offices in this building
down here to the court house and met John coming towards the drug store and he asked Mr. Robinson, said,
''Have you about got your business straightened out up
there~" and he said, "I suppose so." He said, "Me and Mr.
Pyle went over there last spring and sold him a bill of fertilizer, I would have trusted him for $1000.00 or more."
Q. Tell what occurred then· and what you all did~
A. That was all I remember about it. l\fr. Bausell come
up and me and Ab went up the street.
Q. Were you with Albert Robinson at the time these
pa.rti es were talking~
A. Yes, sir, I was standing there on the street.

Cross Examination.
By Mr. Wilson:
Q. You had no interest in this matter in any way f
1\. }Jo, sir.
.
Q. And knew nothing about it until they commenced
talking about it~
·
A. No, sir. I knew Mr . .Artrip had sold Bertis a mare
and Artrip had asked to buy the mare back for him and I
met Albert and named it to him.
Re-Examination.
By Mr. Lively:
Q. Mr. Stevens I omitted to ask you to
member what day of the week this was on~
)._~. Yes, sir. On Saturday.

stat~

if you rH-

Further he sayeth not; signature waived.
[103]

Met at the office of Bird & Lively this the 19th day
of April, 1923, pursuant to adjournment for the purpose .of taking further depositions on behalf of defendant,
Albert R,obinson, in the above s.tyled cause. No witnesses
appearing the further taking to these depositio.ns is adjourned to the office of Bird & Lively in the town of Lebanon, Virginia, on the 24th day of April, 1923, to be there resumed at
the same time and plac~ and for the same purpose as in the
caption hereinbefore set forth.
Given under my hand this the 19th day of April, 1923.
~fARGARET

DUNLAP,
Notary Public.

Fee, $30.00.
Paid by Albert Robinson.
State of Virginia,.
County of Russell, to-wit:·
I, Margaret Dunlap, a Notary Public in and for the
County of Hussell in the State of Virginia, do hereby certify
that the foregoing depositions were duly taken, sworn to and
signatures waived before me at the time and place and for
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the purpose as in the caption hereto set forth.
Given under my hand this the 17th day of April, 1923.
MARGARET DUNLAP,
N.P.
(104]

DEPOSITIONS F,OR DEFENDANTS.

Met at the office of Bird & Lively this the 24th day of
April, 1923, pursuant to adjournment for the purpose of
asking further depositions to be read in behalf of Albert Robinson in a certa~n chancery suit now pending in the Circuit
Court of Russell County, Virginia, of ~f. P. Artrip et al. vs,.
B. A. Kelly et als.
Present:

Albert Robinson and A. Q-. Lively of counsel
for Albert Robinson.

Present:

J. E. Duff and B. T. Wilson eounsel for complainants.
GILES DICI{ENSON.

Thence eap1e Giles Dickenson, a witness of lawful age,
who after bei~g first duly sworn, deposes and says:
Direct Examination.
By Mr. Lively:
Q. Please state your age, residence and occupation?
A. 43 years old, live near Lebanon, farmer..
.
Q. Are you a son of the late Cap. H. H. Dickenson,
former clerk of Russell County f
A. Yes, sir.
Q~ Where were you raised, Mr. Dickenson~
A. Here at Lebanon in Russell County.
Q. Do you know Albert Robinson, Mr. Dickenson?
A. Yes, sir.
Q. How long have you known him 1
A. About 20 or 25 years, I guess.
Q. I will ask you to state whether or not he worked for
you all and your father, if so, how longf
A. Yes, he worked for father first and after father died
for us.
Q. How many years and in what capacity did he work
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for you allf
.A. I don't know, he lived with father about. 10 or 15
· years, I. guess.
[105]
Q. About how many. years~ if you remember, did
he work and Jive with you as a tenant after the death
of your father~
.
A. I declare I don't know, I imagine 7 or 8 years.
Q. I believe you said you had known him for 20 or 25
yea.rs, do you know the neighbors in the community where
he. lives~
A. Yes, sir.
Q. Do you know his general reputation for honesty and
truthfulness among the neighbors and people where he lives?
A. I never heard that questioned to my knowledge,
Q. Prior to the time that he made the purchase of the
land in controversy from B. A. Kelly I will ask you to state
whether or not he came to you and consulted you in regard
to the purchase of this property and in regard to preparing
some papers, etc. T
Excepted to because immaterial.
A. I remember meeting Albert in the road near Mr.
Finney's. gate and this matter was discuss~~R· Whether or
not he came to ask my advice I don't rememl5~r, however, he
asked me if I could prepare a titre bond for him and I told
him I guessed I could but if I were going! to have a title bond
for myself I would rather pay a. lawyer to do it.
Q. I v;rill ask you in that same conversation you advised
him to have a deed rather than a title bond?
'Excepted to because leading and immaterial.
A.

I am not right sure, I kind of· remember I did do that.

Further he sayeth not; signature waived.
ODIS KELLY.
Thence came Odis Kelly, another witness of lawful age,
\vho after being first duly sworn, deposes and says :
Direct Examination.
By Mr. Lively:
Q~. Please state your age, residence· and occupation~
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A. 24 years old, farmer.
Q. Where do you live~
A. Reeds Valley in Russell County.
[106]
Q. What relation, if any, are you to B. A. Kelly
and Albert Robinson~
-·
A. B. A. I{elly is a brother, Albert Robinson a brotherin-law.
Q. Were you present at your home on the morning of
the day on which this deed from B. A. Kelly's wife to Albert
Robins on was made?
A. Yes, sir.
Q. State whether or not you came to Lebanon on that
day and if so how you happened to come and who came with
you1
A. Yes, sir, I come with my brother, Arnold Kelly and
my sister-in-law, Bertis Kelly's wife.
·
·
Q. Did you find Albert Robinson here at Lebanon 'vhen
you got here 1
A. No, sir.
Q. What did you do 1
A. When we got here at Lebanon 1
Q. Yes1
A. I didn't do anything myself, stayed in the car.
Q. You say you did not find Albert Robinson here, did
you find him that day and if so where1
A. Yes, sir, I seen him at the poor farm was the first
I saw him.
Q. Did you go to the poor farm and if so who went with
you and how did you happen to go 1
A. Yes, I went to the poor farm, Arnold Kelly and my
sister-in-law went with me.
Q. Did you hear a conversation there about the poor
farm between Albert Robinson and Bertis Kelly's wife in
regard to what Albert Robinson was to have i:r{ this trade
and if so what was that conversation 1
[107]

Excepted to because hearsay, self serving, irrele-:vant and immaterial.

Counsel withdraws question.

Q. What happened after you all met Albert Robinson
there, I mean did you all stay there or did you come back to
Lebanon?
A. Yes, we came back to Lebanon shortly after.
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Q. Then what did you do or what these parties do~
A. I don't know what they ~one.
Q. Were yon in the car sometime after that when they
went out here a short distance out from Lebanon to meet
B. A. Kelly1
A. Yes, sir.
Q. What was done there~
A. They took his acknowledgment to the deed.
Q. T·hen what did you do o?
A. Came back to Lebanon.
Q. What became of Albert Robinson then~
A. llim and Mr. \Vallace got out of the car and me and
my brother and sister-in-law came on home.
Q. Who was in the car when you all started out to take
this acknowledgment~
A. Me, Arnold Kelly, .Albert Robinson, Ben Wallace
and Odis Kelly.
Q. Did all of you get in the car here at Lebanon and go
out there and come back together~
A. Yes, sir. ·
Q. Now I believe you stated that after you al~ conie back
to Lebanon you said that Squire Wallace and Albert Robin-.
son got out and you and your brother and sister-in-law went
on home, is that right~
A. Yes, sir.
Q. After you got home I will ask you to state whether
or not Kerbe Thomas and Roland Sykes came to your ·
[108] house that night and if so what time they came there
and what was their business as stated by them~
A. Yes, they came there about 8 o'clock I guess and
asked if Bertis was there and we told him he was not and
mother .asked them, why, what did they want and they said
they had some papers and wanted to talk with him. They
didn't say what the papers was for.,
Q. What became of these parties then~
A. They left after awhile ; they started toward Cleveland.
Q. State who, if anyone, came to your house after they
left or when they were there~
A. ·Yes, Odie Kelly came there while they were there.
She is Bertis Kelly's ·wife.
Q. State what you did after these officers were there
and why you did it'
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A. I went to Albert Robinson's that night. His wife
and my mother got me to go to see if I could find out what
the trouble was.
Q. What time did you get to Albert Robinson's that
night 1
A. I guess it was between 10 and 11 o'clock.
Q. Who did you see that night1
A. I didn't see anyone except his wife and some of the
children.
Q. Did you see .your brother, Arnold Kelly?
A. No, sir.
Q. Did you s.pend the night there?
A. Yes, sir.
Q. Was Bertis Kelly there when you got there f
A. No, sir.
[109']
Q. Did you see him there after that at any time
to this time?
A. No, sir.
.
Q. How long after you saw him over here at the road
near Lebanon was it until you saw him again 1
A. About 5 months, best of my recollection, I never
kept any account of it.
Q. I believe you said you spent the night at Albert Robinson's that night, did you go back home with Albert Robinson next morning or did he go with you?
A. Yes, sir.
Q. How close did this Bertis KeJly live to your father's
horneT
A. Between three and four hundred yards.
Q. Are you a single man and do you· reside with your
father1
A. Yes, sir.
Q. Did you see Albert Robinson pay Odie Kelly any
money there on the morning after this day you were here
in Lebanon when fhe deed was made and if so ho'Y much 1
A; I saw him pay her $780.00.
Q. Did you count this money yourself 1
A. No, sir, I saw them count it.
Q. What time in the morning or day was that that he
paid her this money?
A. Early part of the day before 12 o'clock.
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Cross Examination.
By Mr. Wilson:
Q. What time in the day did you leave home the day
you came to Lebanon with Arnold Kelly and Odie Kellyf
A. Early in the morning.
Q. Early in the morning~
[110]
A. I never had no time piece, it was in the morn~
ing part of the day.
Q. What time did you get to Lebanon~
A. It was in the morning, I didn't see no time piece so
couldn't tell you.
Q. How long did you stay in Lebanon before going to
look for your brother-in-law, Albert Robinson~
A. I don't know just how long, not so long.
. Q. Half an hour~
A.· Something like that.
Q. How did you come to be looking along the road for
Albert Robinson that day~
A. Well, sir, Arnold Kelly said that Bertis said that
morning to bring his wife, Odie Kelly, and if Albert Robinson was not in town to run out to meet him.
Q. And you met him 1
1:\. Yes, sir.
Q. Was Bertis l{elly at your father's home that morning when you all left?
A. No, sir.
Q. vVhen 'had he been there~
A. He had not been there for several days.
Q. When had you seen him last~
Excepted to because irrelevant and immaterial, not
sponsive to examination in chief .

re~

. A. I saw him ·at a distance that morning.
Q. Where?
A. Coming up from his house coming in the direction
of Albert. Robinson's.
Q. How long did you stay in Lebanon when you got
back from where you met Albert Robinson before vou went
to look for your brother, Bortis l{e1ly1
·
A. We stayed here right smart bit, I couldn't tell
[111] you how long.
Q. Could you give any idea at all of the time?
A. Just guessing at it, will say about two hours.
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Q. IIow did you happen to be looking out the road for
your brother, Bertis Kelly7
A. I heard Albert say that Bertis told him that morn- ·
ing to go out here and if the J esseef$ were not in Le bano.n to
come on and bring someone out and he would meef·them out
there.
Q. So Bertis told you ·where to find Albert and Albert
told you where· to find Bertis 7

Excepted to because misquotes and misstates the testimony of the witness, witness has never said that Bertis told
him where to find Albert nor Albert told him where to find
Bertis and has stated the facts fully and completely, further
not proper cross examination.
A. No, sir, they did not tell me theirselves. I heard
Albert say that.
Q. Say what1
A. That he would meet them out there in the road if
Sam and I-Iuston Jessee was not here in town.
Q. And you heard your brother say that Bertis told him
that if Albert was not here to look for him~
Excepted to because misquotes the witness.
A. To run out the road that he might meet him.
· Q. What the reason Bertis did not want to come to
town if the Jessee boys were here~
Excepted to because not responsive to examination in
chief, irrelevant and immaterial, does not seek to elicit a
fact or any information which would possibly be in the know1·edge of this witness, not proper cross examination.
A.

Q.

[112]
A.
Q.
A.
Q.

Well, sir, I don't know that.
Were the Jessee boys here 1
A. I didn't see them.
Q. And you didn't see Bertis until you found him
out the road~ .
No, sir.
How far from Lebanon'
About 11;4 miles.
What became of Bertis after he acknowledged the

deed~

A.

Q.

We left him there in the road.
Where did he go from there when you left him in the

158
roadt
\
·A. I don't know.
Q. When did you see him next~·
A. Five months after that.
Q. Where?
A. At his home where his wife was at.
Q. Day time or night.
A. Day time.
Q. Now, I bralieve you say that night after you went
home that R .. F~ Sykes a:nd Kerbe Thomas came to your
father's home.
A. Yes, sir.
Q. And had some papers for your brother, Bertis Kelly.,
didn't you sa.y ~
A. They said they did.
Q. What kind of papers~
A. They didn't say.
Q. Well, what did you understand them to be, newspapers?
Excepted to because irrelev.>tnt and immaterial, not responsive to examination in chief, does not seek to elicit any
fact or information of any value in this case.
A. They did not say what sort of papers whether newspapers, warrants or what.
Q. How long did they stay there
A. They stayed there about 20 minutes.
[113]
Q. And how long after they went away until you
started to your brother-in-law's, Albert Robinson's homef
A. About 15 or 20 minutes.
·
Q. You didn't tarry long after they left?
A. No, sir, I didn't stay long.
Q. And what did you say you went to Robinson's for
that night?
·
A. I went to see Bertis and see what he was into. His
wife and mother asked me to go.
Q. What made you think he was into something1
A. What Mr. Sykes and Mr. Thomas said about the
papers I took them to be warrants.
Q. Well, did you find out 7
A. No, sir.
Q. Why didn't yon1
A. I didn't talk to anyone but his wife and she said she
0
/
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didn't know what it was.
Q. Wasn't there any on~ there but his wife Y
A. Yes, sir, my brother and Albert was there but they
were in bed and I didn't go in the room where they were.
Q. You didn't want to disturb them~
A. No, sir.
Q. Were they sick or anything of that sort t
A. No, sir, I don't suppose they was.
Q. What time of night was it~
A. 10 or 11 o'clock.
Q. Were they asleep~
A. I never went to the bed, I suppose they was.
Q. IIow far is it from your father's home to Albert Robinson's home~
A. It is 4 miles, maybe a little better than 4.
Q. About what ti:ine was it when you left home that
[114] night~.
A. About 9 o'clock.
Q. So when you got there you inquired of Robinson's
wife and she knew nothing about the matter at all nor what
the trouble was and you went to bed without finding out anything at all about it~
A. Yes, sir.
Q. So you were not as anxious to find out as you thought
you were when you left home~
Excepted to becau.se irrelevant and immaterial, not responsive to examination in chief, not proper cross examina&a
.
A. Yes, sir, I would have loved to have found out. He .
was not there and there was no need for me to try to find
out where he was.
Q. You mean you did not know where your brother,
Arnold and Robinson were~
Excepted to because leading, not proper cross examination.
A. Yes, I knew where Arnold was, didn't know where
my brother, Bertis, was.
Q. What about Robinson f
A. , Yes, he was at home in bed.
Q. Well, you knew that your brother, Bertis, had been
there that night?
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Excepted to because irrelevant and immateriaL
A.

No, sir.

Q.. You knew Albert Robinson had been with him that
day, didn't you f
Excepted to because irrelevant and immaterial, notre . .
sponsive to examination in chief.
A. Yes, sir, I knew that they had been together a time
or two.
Q. So you must either have lost your anxiety to find out
what this trouble was or didn't want to disturb your brother
and brother-in-law one or the other, now which was it f
Excepted to because irrelevant and immaterial, not responsive to examination in chi~f argumentative and not
proper cross examination.
[115]

A. I didn't have any idea they knowed the trouble.
Q. So you went to bed f.
A. Yes, sir.
Q. .Then next morning when you got up did you see your
; brother, Arnold, and your brother:..in-law, Robinson? ·
Same exception as above.
A. Yes, sir.
Q. Well, did you then ask them about this matter
had you forgotten about it?

Ol'"

Same exception as above.
A. Yes, I told them what I came for, to see if I could
get up with Bertis to see what he was into. That was about
all that was said.
Q. You told them that the deputy sheriff and Thomas
had been at your father's the night before \Vith some papers
for your brother, Bertis Kelly, and were looking for him,
didn't youf
Same exception as above.
A.
Q.
A.
Q.
A.
Q.

Yes, sir.
Then what did you all do that day~
We came back over to our home?
Who?
Arnold Kelly, Albert Robinson and myself.
On the way over there did you see the deputy sheriff,

(
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Sykes, or Kerbe Thomas?
A. Saw them both?
Q. Where1
A. At Ike Munsey's store.
Q. Did you all have any conversation with them~
A. I didn't. .
Q. Who did~
A. Mr. Thomas and .._1\.lbert Robinson was talking.
[116]
Q. Then you went on over to your father's and
as I understand you after you got over there you saw
your brother-in-law, Albert Robinson, pay your sister-in-law,
Odie Kelly, some money~
A. Not at my father's, at her house where she lived.
Q. But it was that same day?
A. Yes, it was the same day, we left Albert Robinson's
that morning.
Q. And after you had told Albert Robinson about the
deputy sheriff being .at your father's the night before and
after Albert Robinson had had the conversation with Kerbe
Thomas at Munsey's store.
A. Yes, sir.
Q. Well, when you got over there to your brother, Bertis
Kelly's home, was Bertis there 7
A. No, sir.
Q. Anybody there except his wife.
A. His wife and children.
Q. Was anything said about where Bertis was!
A. Yes, she said something that she did not know why
he didn't come back home.
·
Q. Did she ask Albert Robinson anything about where
he was or where he had gone?
A. Yes, she asked Albert if he knew and he said, ': T
thought he came back home when he left my house.''
Q. And she said he didn't~
A. Yes, sir.
Q.. And then after that you saw Robinson pay Odie
Kelly this money?
Excepted to becaus~ misquotes the witness, irrelevant
and immaterial, not proper cross examination and not responsive to examination in chief.
[117]

A. Yes, sir.
Q. Did they ask you to witness the payment of this
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money!
A. No, sir, I was just standing there and he paid her
the money.
Q. Now you didn't go over to your brother-in-law's,
Albert Robsinson's, the night before to inform~your brother,
Bertis Kelly, that the officers of the law were aften him,
did you1
Excepted to because irrelevant and immaterial, not responsive to examination in chief.
A. No, sir, I didn't go to tell. him they were after him,
I went to see if I could find out the trouble, what he was
into.
Q. And you didn't find either hin1 or the trouble either¥
Same exception.
A.

I didn't find him.
Nor the trouble~
A. No, sir.·
Q. lie had already found the· trouble, had

Q.

he~

Same exception and further because argumental.
A. I don't know whether he found any trouble or not,
I never learnt thaf.
Q. Any way, he was gone some where~
A. Yes, sir, he was not there.
Q. · And has been gone ev~r since, hasn't he~
Same exception.
A. I saw him one tin1e since, saw him out here in the
road I don't know whether he has been· gone or not.
Q. How many times have you been to his house since
that time~
Same exception.
A.
[118]

I have been there several times since.
Q. · Both day and night~

Same exception.
A. No, sir, I don't know. as I have been there in the
night, I have been there in the day time.
Q. Do. you know where he is 1
Same exception.
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A. Where he is now 7
Q. Yes7
A. No, sir.
Q. The time that he acknowledged the deed out here in
the road is the last time you ever saw him 7
A. No, sir.
Q. When did you see him after that 7
Excepted to for reasons last above assigned.

A. I saw him once after that at home one day.
Q. How long did he stay there at that time 7
Excepted to for reasons last above assigned.

A. He was leaving ·when I saw him, I don't know how
long he stayed there.
Q. How long ago was that?
Same exception as above.
A. It has been, I don't kno\v just how long, about three
months, maybe a little more.
Q. Was that the day the officers tried to arrest him 7
Excepted to for reasons last above assigned, further not
responsive to examination in chief:

A. They were there I don't know whether they were trying to arrest him or not.
Q. Was he running the last time you saw him 1
Same exception.
A.

No, sir, he was walking up the hill from the house. ·
Q. In the road 1

[119]

Same exception.

A.
barn.
Q.

No, sir, it \Vas a path up from the house to the

Where were the officers 7

Same exception.
A.

They ·were in the house.

Further he sayeth not; signature waived.

H. H. COUCH.
Thence came IL H. Couch, another witness of lawful age,

,, ,,

(
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who after being first duly sworn, deposes and says:
Direct Examination.
By Mr. Lively:
Q. Please state your age~ residence and occupat~on 1
A.. I don't want to tell my age, residence Ressell Conn ..
ty, occupation sheriff of Russell County. 41 years! old in
July.
Q. Mr. Coueh, do you know Kerbe Thomas and Albert
Robinson and Albert Robinson's. wife1
·
A. Yes, sir.
Q. It has been testified to by Kerbe Thomas that he
said to Albert Robinson's wife in your presence over there
at her home shortly after this land conveyance that Albert
Robinson told him that Bertis Kelly had gone out of the
State, did Kerbe Thomas make. any ·such statement as that
in your presence 1
.
A. I don't think he did, I would not say for sure.
Q. l{erbe Thomas also stated that Mrs. Robinson told
you and him that she tried to get Albert not to buy this land,
did she make any such statement as that·?
A. No, sir, I don't think she did. As well as I remember we were trying to get her to tell where Bertis was at,
she 3aid they had bought the land but she didn't know he
was trying to beat anybody.
The answer of the "ritness is excepted to in so far
as it gives self serving declaration of the party referred to and which is also hearsay, irrelevant and immaterial.
[120]

Q. When was this, Mr. Couch, ·with reference to the
time of the conveyance from Kelly to Robinson, if you know?
A. I don't know positively but think it was the next d-H~,.
after they were in here and had the deed made.
Cross Examination.
By Mr. Wilson:
Q. I-Iow·long were you all at Robinson's, Mr. Couch~
A. Something like a half hour, maybe longer, maybe not,
so long.
Q. You had no interest in the matter further than to
try to find out where Bertis Kelly was 7
·
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.A. That was all the interest I had in it.
Q. And you paid no particular attention to any conversation that might have occurred between Mrs. Robinson and.
Ker he Thomas 1
A. We were all setting there in the room, I didn't pay
any attention to it but heard so much of it, enough though
to know what they were talking about. I didn't kn.ow that
I would have anything to, do about it any more.
Further he sayeth not; signature waived ..

Thence came Roy Robertson,, another witness of lawful
age, who after being first duly sworn, depo~es and says :
Direct Examination.
By Mr. Lively:
Q. How old are you Mr. Robertson,. and what do you do1
A. 23, ye.ars old, live in Russell County, Virginia,
farmer.
Q. Do you know Albert Robinson and do· you know
Bertis Kelly 1
[121]
A. Yes, sir.
Q. Do you know a marn that was known as the .4rtrip mare owned by Bertis Kelly 1
A. Yes, sir.
Q. Did you ever contract to buy this mare and if so
when, where and from whom 1
A. ·Yes, I contracted for her one time, sometime last
spring or summer, I don't remember the exact time, from
Bertis Kelly.
Q. At what price 1
A. $150.00.
>f; Q. Did you take her at that price~
A. No, sir, I didn't pay him for her. I bought the mare
and gave him a due bill calling for the money in 4 or 5 days
provided she suited me.
Q. Well, did you keep her and if not, why not 1
A. No, sir, I rode her that day and she didn't suit me.
At the time I bought her I didn't know her. The reason I
didn't keep her she would run away and she. had bad feet.
Q. What was the matter with her feet, if you know, and

,,...
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state how they affected her f
A. I don't know what it was. There was knots on her
feet, ridges around them, looked like side bone. When you
would ride her pretty fast she would hit one foot and then
would hop along.
Q. I believe you stated that you did not take this mare
on account of these things. Later on I will ask you to state
whether or not Bertis Kelly offered you this mare at another
price and if so what f
A. Yes, he offered her to me for $75.00.
Q. Did you take her an,d if not, why not f
A. I didn't want her, she was dangerous and she
,[122] didn't suit me no way.
Q. Are you· any relation of Albert Robinson T
A. No, sir, not that I know of.
Cross Examination;
By Mr. Wilson:
Q. What property have you in your own name?
A. "\Vhat property have I in my own name~
Q. That is what I said~
A. \Vell, I have nothing worth telling about, got a horse,
few calves and a cow or two.
Q. Now the real reason you did not take this mare was
you were to give a note for the purchase price With your .
grandfather as surety on it and your grandfather refused to
sign it, wasn't it~
A. No, sir, nothing like that at all. Grandfather was ·
gone and didn't come in until I had bought the mare.
Q. Was a,.nything said about you giving a note with ·
security?
A. Yes, that was in the due bill, cash or note "inside of
3 or 4 days.
Q. Note or security?
A. Yes, sir.
Q. Who was to he the surety f
A. Granddaddy, C. B. Hughes, Henry Arington was the
one on it.
Q. Did you mention to either one of them about going
on it?
A. No, sir, never said a word to them about it.
0

Further he sayeth not; signature waived.
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DR. A. K. GILMER.
Thence came Dr. A. K. Gilmer, another witness of lawful
age, who after being first duly sworn, deposes and says:
[123]

Direct Examination.

By Mr. Lively:
Q. Dr. Gilmer, please state your

age~

residence and oc-

cupation~

A. 50 yea.rs old, .Lebanon, Russell County, practicing
physician.
Q. Do you know Albert Robinson, and if so how long
have you known him 1
A. I have lmown him for about 25 years.
Q. Do you know his reputation among the people in the
community where· he has lived during the time you have
known him~
A. Yes, sir.
Q. Do you know the general reputation among the people in his neighborhood for honesty and truthfulness and i~
so what is it~
A. I think I know. I think his reputation is g~:wd, I
never heard it questioned.
Cross Examination.
By Mr. Wilson:
Q. How near has he lived to you, Dr. Gilmer, during
that time~
A. Well, he has moved around at different points covering a radius from 3 to 5 miles. He lives a little further
than that now, I think.
Q.. You just never heard his character in this respect
discussed in any way~
A. No, sir, I never heard his character discussed. He
lived with Giles out here for several years.
Further he sayeth not; signature waived.
HENRY ARINGTON.
Thence came also Henry Arington, another witness of
lawful age, who after being first duly sworn, deposes and
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says:

[124]

. Direct Examination.

By Mr. Lively:
Q. Please state your age, residence and occupation 1
A.. 67 years old, live in Lebanon District on Coppe1""
Ridge, occu:patio:n; farmer.
Q. Mr. Arington, do you know Albert Robinson and are
y~Ju accruiainted witJir. a tract of ]amd which he· bought from
Bertis Kelly ·last year~
A. Yes, I mow Mr~ Ro bins:on and I know tlle tract of
land just fairly well. I have known of: it for a good while
but have not been over it for the; last few years.
Q. How close do you live to this land, ·Mr. .Arington~
A. Well, I suppose it is 1:1)1 miles from· my hous:e: down
to it.
Q. Are you, in a general way, acquai:nte.d with land
values in this n.eig.hbo:rhe>od ~
A. Well, I recJ~o'n I am to some extent,: I notice> some
land selling there once in a while.
Q·. How long have lived in this neighbo1rhood~
A. About 20 years.
Q. What, in your opinion, Mr. Arington, from your
knowledge of land values. there' in this neighborhood would~
be a fair value and what would have been a fair value for
this land last summer per acre.
A. Well, I would think to ta,ke the 1and on an average,
there is a part of it pretty good and some not so• go~D,d,. I
think $60.00 per ac:re W<trmld be as: mueh as I would pay for it
if I wanted to buy it.
Q. Mr. Arington, are you acquainted with a ma:re which
has been designated in this case as the Artrip mare being a
mare which has been said to have, be:e·n S>e)ld to Bertis
[125] l{eUy by M. P. Artrip and if so state whether or not
you raised this mare"?
A. Yes, I raised the mare. I let my son have her when
she was three years old.
Q. Djd you see this mare last summer about the time
AI bert Robins on claims to have bought her from Bertis Kelly
and jf so state what, in your judgment, she was worth at
that time!
A. Yes-, I saw he~:r a few days before Robinson bought
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her and I don't know what to say she was worth. I woulq
not want her at any price, she was wild ·and I consider her
dangerous. I would not handle her at any price.
Q. What was the condition of her feet at that time if
you noticed them 1
-·
.A. She seemed to be crippled in her feet. Toy Robertson wanted me to look at her, she seemed to be crippled
in her feet some but I didn't object to that as much as the
quality of the mare.
Q. From what you saw of her feet what was she taking~
A. It was only guess work with me, when I looked at
her feet I judged she was taking ring bone. I have seen
several horses with it, it didn't seem to be very bad but it
looked like that at that time. It might have been something
else, there was something wrong with her.
Q. I will ask you to please state whether or not Albert
Robinson ever told you prior to the time he was said to have
bought this property that he could let you have some money,
when he told you, how he happened to tell you and all about it~
A. Well, I could not give you the exact date, I went to
Robins on, he said he had some money and I needed $215.00,
I went to him one evening at Frank Rasnake's store and
asked him if he could furnish me the money and he said he
was on a trade with Bertis Kelly that they had not
[126] traded but felt like we will trade and if we do trade
I will need what money I have got, I will tell you
though, I will lend you the money and if we .do not trade I
will not call on you but if we trade I will want it. I said,
"That's all right, I will pa:y interest on it."
Q. Please state what he told you he was on a trade for
at that time~
.
A. For land and property, he was buying everything
on the farm was my recollection, if he traded he was getting
farming tools, farm and land was my recollection the way he
told it.
Q. How long have you known Mr. Robinson, Mr. Arington 1
A. Well, I don't know just how long, for several years:
Q. Do you know the neighbors in the neighborhood
where he lives~
A. Yes, sir.
Q~ Do .you know his reputation for honesty and truthfulness and if so what is it?
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Excepted to because the reputation of Albert for truth
and veracity is not in issue, any evidence on that point is
therefore immaterial.
A. Well, it has been good so far as I
not heard anything else.

he.~rd

it, I have

Cross Examination.
By Nir. Wilson:
Q. This mare that you speak of, who did you sell her to "l
A. My son when she was three years old?
Q. What did you get for her?
A. I was to have $100.00 for her but when he went to
pay me for her I just charged him $75.00, not because I never
thought she was worth that, she was a very nice, yqung mare
at that time.
Q. As I understand you, Ro be'rtson after he bought
[127] this mare brought her to you to look at?
A. He told me he had started to see me and I met
him in the road. ·He told me he had contracted for her and
wanted me to look at her.
Q. Did he tell you that he had agreed to give a note for
her '\vith you as endorser on the note?
A. No, I don't know that he said anything about me
endorsing it. My understanding was his grandfather was to
endorse the note. I don't know whether he said anything to
me about endorsing it or not, I don't remember it.
Q. He might have¥
A. He might have, I don't have, any recollection of hin1
saying anything about it. I asked him if he had paid for
her and he said he was buying her on time and my recollection is that he said his grandfather was gone from home and
he had agreed to give his note with his grandfather for security. If he had asked me to have endorsed for him I would
have done it.
Q. He had started to your house to see you?
A. I met him in the road.
Q. That is what he told you?
A. Yes, the first thing he said to me he asked me if
+hflt "\Vas the mare I raised and I told him it was.
Q. And you do remember that he told you he was to
give a note with security?
A. Yes, he told me he was to give his note 'vith hi~
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grandfather as security.
Q. And you advised him that you. thought it would be
a good idea for him not to buy her~
A. He asked me what I thought she was worth and I
asked him how much he gave for her that I would·· not give
anything for her myself, I would hate to tell you what I have
promised to give for her, and he said $150.00.
[128]
Q·. How did he happen to tell you he was to give
security on the note~
A. I don't know he just told me he had agreed to give
his note. I believe now the way it was he said he was going
to take the mare back, he said, I don't know that grandfather
will go on the note and· if he don't that will let me out. I
said, the best thing for you to do is just go down there and
tell Kelly that you want him to take the mare ·back and tell
him that she didn't suit you. He said, when grandfather
comes in and looks at the mare he will kick ori it and I said,
if I were you I would go down there and· get Kelly to take
her back.
Q. This mon~y that you borrowed from Albert Robinson, when did you pay it back~
A. I paid it back here, I guess it has been something
like a month ago. I couldn't .tell you the exact date I paid
him back. I met him on the road and give him a check for
it and took a note in March I think, about a month ago.
Q. March, 1923 ~
A. Yes, sir.
Q. What bank was the check on'
A. First National Bank of Lebanon.
Q. He told you he had to have the money, did he 1
A. When I paid it?
Q. Yes~
A. No, he didn't press me for the money.- He told me
a couple or three weeks before .that that he would need it
and I told him· I would have it, I had sold some cattle. He
told me he got along very well until then but he would need
it in a few days. As soon as I met him after that I gave
him a check for it.
·
Further he sayeth not; signature waived.
Attendance one day.
At this time Kerbe Thomas appears.

)

172
[129]

\.'f.··-"

.~

E. F. HARGIS.

Thence came E. F. Hargis, anoteher witness of lawful
age, who after first being duly sworn, depoBes and says:
Direct Examination.
By Mr. Lively:
Q. Please state your age, residence and occupation 1
A. 28 years old, Lebanon, Russell County, deputy clerkw
Q. How long have you been deputy clerk~
A. Since September, 1919.
Q. Have you testified in this case before~
A. Yes, sir.
Q. I notice in your deposition on page 30 a statement
which is as follows: · I will ask you to state whether or not
you told him he had better be careful that there was credi~
tors, or claims coming in all the time 1 Answer, yes, sir, 1
told him that. This conversation is alleged to refer to Albert
Robinson, I will ask you to state whether or not you made
or intended to make a statement of that sort1
A. I did not intend to make it, may have made it.
Q. Is that correct t
A. Only two that ever came in against Mr. l{elly.
Q. I will ask you to state how long you have known
Albert Robins on t
A. I have known Mr. Robinson practically all my life,
since I have been able to know anybody.
Q. Do you know his neighbors in the community where
he has lived for the past 15 or 20 years t
A. Yes, sir.
Q. Do you know his general reputation among the neigh··
bors for truthfulness~
A. Yes, sir.
Q. What is it?
A. Good so far as I know.
[130]
Q. I will ask you to state whether or not Albert
Robinson came to you and consulted you in regard
to the purchase of this Kelly property some 4 or 5 months
prior to the time it was purchased 1
A. Yes, sir, he came there in the spring of last year, I
do not know the month.
Q. What did he ask you to do at that time?
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A. He asked me to look up Mr. Kelly's title and see if
there was anything against it.
.
Q. Is that usual and cust01nary for people out in the
eountry to consult the clerk about matters of this sort~
A. Yes, sir, nearly every day.
·
Q. Did you look up his title at that time 1
A. Yes, sir.
Q. Did you at that time find anything against this land?
Excepted to as immaterial.
A. Yes, sir, "re found some liens against it.
Q. Did you at that time make Mr. Robinson a. statement of those liens 7
Excepted to as immaterial.
A. Yes, sir.
Q. Is that the statement which you made him~ (Hands
witness statement.)
A. Yes? sir.
Q. Will you file that with your depositions marked,
"Exhibit No. 1."
Excepted to because irrelevant and immaterial
A. I file the same.
Q. At that time did you find any liens which Mr. Robinson was not expecting to· find 7
A. Yes, sir, Mr. Robinson said he knew about a
[131] $600.00 lien, we went further and found another lien
with Mr. Quillen as trustee.
Q. Did Mr. Robinson say anything to you about this
second lien or about I{elly at that time~
Excepted to as immaterial.
A. He said that Mr. Kelly had not told him about that,
that he would have to watch him.
Q. I will ask you to state whether or not Albert Robinson came hack to you on the morning of the day on which
this deed was made to him and asked you again to look up
the records for him~
A. Yes, sir, he did.
Q. What did you find there that time~
A.· ·Same two liens and those two attachments there.
Q. By those two attachments do you mean S. J. Jessee
against B. A. Kelly and S.ears, Roe buck & Co. against B. A.
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Kelly~

A. Yes, sir.
Q. When were these attachments issued with reference
to this deed~
A. I believe the day before.
0 Will you look at the papers and notice the date of
affidavits and date of filing and see if that is correct~
A. Filed the 16th of August, 1922. ·
Q. State whether or not you told Mr. Robinson about
these other liens and attachments at that time~
A. Yes, sir, I told him about the attachments.
Q. State whether or not he asked you what he would
!}.ave to do to get a good title and what you told him.
Excepted to because irrelevant and immaterial and because witness is not a lawyer and no authority on titles.
A. I told him he would have to pay off those liens to
get a good title.
Q. As I understand you you told him he would have
[132] to pay off the liens to get a good title~
Excepted to because leading, irrelevant and immaterial.
A. Yes, sir, that is what I told him.
Q. Please state whether or not you told him if he did
this he could get a good title, or would get a good title or
words to that effect~
Excepted to because irrelevant and immaterial.
A. Yes, sir I told him he could get a good title. I told
him they would make him a good title.
Q. I will ask you to state whether or not on the same
day after you had had this conversation with Mr. Robinson
he brought there to your office two deeds for recordation, one
from Odie Kelly to ·Albert Robinson and one from Bertis
Kelly to Odie Kelly 1
A. Yes, sir.
Q. I will ask you to state whether or not at the time
these deeds were admitted to record you entered upon them
a notation of the time ·which they were admitted~
A. Yes, sir.
Q. Will you please look at the deeds and state what
time this notation shows each deed was adm.itted to record?
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A. On the deed from Bertis l{elly to Odie Kelly, August 17, 1922, at 9 :30 o'clock a. m. Deed from Odie Kelly
and others to Albert Robinson on August 17, 1922, at 1
o'clock p. m.
Cross Examination.
By Mr. Wilson :
Q. Mr. Hargis, you were asked whether or not in your
former depositions in this case you were asked a certain
question and made a certain answer or intended to make that
answer, the question being to repeat it as follows: I will
ask you to state whether or not you told him he had
[133] better be careful that there was creditors, or claims
coming in all the time. \Vere you asked that question~

A. I don't know, I don't remember it.
Q. Do you remember any question of that character~
A. No, sir. I think they asked me what was against.
him.
Q. You do not mean to intimate you were not asked
that question do you 1
A. No, I mean if I -were asked that question I do not
remember it.
Q. What would have been the correct answer 1
A. Two, is what I would have stated to it.
Q. Do you remember being asked follo:wing that, the
question what did he say and to have made the answer, he
said he· w·ould be careful~
A. I told Mr. Robinson to be careful and he said he
would be careful. He seemed to be as careful as I was.
Q. ·I believe you say that you had known Mr. Robin son
for quite awhile~
A. Yes, sir, I have known Mr. Robinson since I was a
small boy; I was born in the country where he lives.
Q. And in addition to giving him the information he
asked for you were more or less interested in seeing that he
was protected 1
A. Mr. Robinson asked me for the information. I gave
it to him like I do to ·all of them.
Q. Well, you felt more interested in him than in a
stranger~

A.

N qt necessarily, we have them every day.
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Q. But you advised· him that there were two attach..
ment proceedings pending against Bertis Kelly and that he
had better proceed carefully in the matter of purchasing·
his land 1
[134]
A. Yes, I told him those two proceedings had been
issued and to see that they were off before he paid
him the money.
Q. And to be careful 1
A. To be carefuL
Q. You .further advised him that he had better not ex~
ecute negotiable notes?
A. Yes, I told him if he gave notes not to give negotiable notes.
Q. And you prepared notes that were non-negotiable?
A. Yes, two that I remember.
Q. The same objection which was in your mind as to the
execution of negotiable notes would have applied to the payment of cash, would it not?
Excepted to because argun1ental, not responsive to examination in chief.

A. If he cleared the liens I did not see why he could
not have paid cash for it.
Q. Well; you were there where you could tell when the
liens ·were cleared?
A. Yes, sir.
Q. Did he ta~ce these notes you prepared for him?

A. Yes; sir.
Q. What did he do with them f
A. Put them in his pocket. He showed them to me a
few minutes ago, he still has them?
·
Q. How long after he went out until he came back?
A. I don't remember. I believe Mr. Robinson was here
when I came back from the post office at noon.
Q. Did he have. a conversation with you when you came
back~

A. No, sir.
Q. Don't remember that he said anything more than
to give you the deed and pay the. fees on it?
A. That is all.
Q, Deed acknowledged the payment in full of the pur.chase price?
A. I don't kno'v the deed will show.

'[135]
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Q. When he came back .and presented you the deeds he
seemed to he in a hurry to get them recorded~
A. He brought them there and I recorded them as .soon
as I came back in the clerk's office.
Q. When you were advising Mr. Robinson as to his getting a .good title "to his property did you have in mind nay
question of any sort that is being made in this suit~
A. No, sir. I have not read the bill and do not know
what question has been raised.
Q. Well, to state it in another way you were simply
advising him what .was necessary to get a good title so far
as the record showed~ .
A. That is aiL That is all I knew.
Re-Examination~

By Mr. Lively:
Q. You stated what you told Mr. Robinson, that 1s a
correct statement, was it 1
A. Yes, sir.
Q. With reference to those attachments I will ask you
to state whether or not Mr. Robinson asked you to give him
the amount of those attachments and whether or not pursuant to that request you got the papers and figured up the
amount and gave it to him~A. Ye~, I gave Mr. Robinson the amount of the two attachments.
Q. I will ask you if· you remember who brought this
deed from Bertis Kelly to Odie Kelly which seems
[136] to have been recorded at 9:30 o'clock to you for recQrdation?
A. No,sir, I·don't remember now.
Q. I will ask you if you remember of Mrs"' Odie Kelly
being in the office that morning?
A. Seems to me two women were there. I don't know
Mrs. Kelly.
Further he sayeth not; signature waived.
No other witness appearing the further taking ·of these
is adjourned unto the 27th day of April, 1923,
to be resumed at the same time, place and for the same purpose as in the caption set forth.
·

depo~itions

f137]

Met at the office of Bird & Lively this the 27th day
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of April, 1923, at 9:30a.m. pursuant to adjournment
for the purpose of taking depositions to be read on behalf
of defendant, Albert Robinson, in the chancery suit set forth
in the above caption.
Present:

J. E. Duff and B. T. Wilson of counsel for
complainants. Present Kerbe Thomas.

Present: Albert Robinson in person and A. G. Lively
of counsel for Albert Robinson.

J. A. PRUNER.
Thence came J. A. Pruner, a witness of lawful age, who
after first being duly sworn, deposes and says :
Direct Examination.
By Mr. Lively:
Q. Please state your age, residence and occupation 1·
· A. 61 years old, farmer, Lebanon, Russell County.
Q. Do you know Albert Robinson, Mr. Pruner1
A. Yes, sir.
Q. How long have you known him 1
A. Well, I have known him since he was a small boy,
I don't know how long that has been.
Q. Have you ever held any official position in Russell
County1
A. Yes, I was sheriff 8 years.
Q. During the time that you have known him have you
-been and are you acquainted with the neighbors in the community where he has lived~
A. Yes, sir.
Q. Do you know his reputation for honesty and truthfulness-in that neighborhood 1
A. It has been good all along.
Q. What kind of a man is he with reference to his being economical and a hard working man~
A. He has always been hard working, economical
[138] and saving~
I want to except to the question and answer on the
ground that Albert Robinson's reputation is not in issue.Mr. Duff.
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Q. I believe you said that he was an economical and
saving man, is that correct~
A .. Yes, sir.
Cro.ss Examination.

By Mr. Duff:
Q. You have never known him to be in a law suit in
land

before~

A.

Never heard of any.

Further he sayeth not; signature waived.
GROVER PUCKETT.
Thence came Grover Puckett, another witness of lawful
age, who after being first duly sworn, deposes and says:
Direct JiJxamination.
By Mr. Lively:
Q. Mr. Pu~kett, when I undertook to take your deposition before I did not have the depositions of the complainants written up and for that reason I had you brought back.
It is stated in the deposition of Kerbe Thomas that John
Buckles and you would have taken it, meaning the land that
Kelly sold, for $3500.00, is that statement correct~
A. No, sir.
Q. It is also stated in this deposition of Kerhe Thomas
that the reason why you did not take it was because Bertis
Kelly got out of the notion of selling it, is that right~
A. No, sir, I don't know that he got out of the notion.
Q. Why didn'tyou take it~
A. I didn't want it.
Q. It is also stated by Kerbe Thomas that Kelly
[139·] wanted you to keep it a secret and that you got jubrio-qs about it, is that correct f
A. No, sir.
Q. It is also stated in this deposition of Kerbe Thomas
that Jessee's Department Store had· your money and you
started out there to get it, is that statement correct?
A. No, sir. I didn't start down there to get it.
Q. What property was l{elly trying to sell you at this
time that he took you over there and showed you this prop1
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ertyf
A. Farming implements and corn.
Q. What about live stock f
A. Two horses is all.
Q. State whether or not he was trying tcr sell you such
farming tools, live stock and crops f
,
A. I asked him what he would take for what he had1
corn and stuff that was .on it.
Q. What did he ask you for the propertyfl
A. $3000.00.
Cross .Examination.
By Mr. Wilson:
Q. You were thinking about buying it'~
A. I was until I went and looked at it, after I saw it
I didn't think it would suit me.
Q. You went and·Iooked at it for that purpose, didn't
. youf
A .. Yes, sir.
Q. Did Jessee's Department Store haye some money of
yours borrowed~
A. Yes, and still have it yet.
Q. Did you say anything about the fact that they had
your money horrow.ed to Kerbe ··Thomas-~
·
A. I don't think so.
[140]
Q. How did he know it f
A. I don't know that.
. Did you see 01e Parrott the same day you looked at
this land1
A. No, sir.
Q. A day or so after you looked at the land, did you
see him f
A. Never did see him.
Q. Who did you see·~
A. His brother.
Q. About that time~
A. W;ell, sometime about then.
Q. Where did you see him~
A.. He pasBed along the road.
Q. Have any conversation about this land~
A. He asked me if I ·was going to buy it.
· Q. Did he tell you his brother had something against
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this land 1
A. He said they had some notes against it or had some
notes on Kelly, I don't know as he said on the land.
Q. After you looked at the land did you come over here
and examine the record 1
A. No, sir.
Q. Who did1
A. I think Pap looked at it once.
Q. About that time 1
A. Yes, sometime about then.
Q. Well, he came for you, didn't he 1
A. No, he was just coming· over here.
Q. What was he doing looking at the records about this
land~

A. Well, I don't kno,v. It was before the time I
looked at it, I heard he wanted to sen and I w·ent to
look at it.
·
Q. Was it before you looked at it that your father was
looking at the records~
A. Yes, before I went up there.
Q. Was your father thinking about buying it~·
A. No, sir.
Q. What was he' doing examining the record's ~
A. Just wanted to see if anything· was against it if I
did trade for it.
Q. If you did trade for it1
A. Yes·, sir.
Q. In other words he was looking at it for you'
A. I suppose so·.
Q. And Kelly wanted to sell you land, crops, machinery, stock and everything he had e1iean and clear T
A. Yes, what farming tools he· had,. horses and crops.
Q. H.e wanted to make a clean sweep.
A. . No answer.
Q. How long was that before he left here'
A. I just don't know, something like two weeks, I guess.
[141]

Re-Examination.
B.y Mr. Lively:
Q. . Whose son are you, 1!r. Puck~tn?
A. Joe Puckett's.
Q.· Where do you live·T
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A.

Reeds Valley above Cleveland.

Further he sayeth not; signature waived.
JOHN BUCKLES.
Thence came John Buckles, another ·witness o£ lawful
age, who after being first duly sworn, deposes and says:
Direct Examination.
[142]

By Mr. Lively:
Q. Is your name John Buckles~
A. Yes, sir.
Q. You have testified in this case before, haven't youT
A. Yes, sir. ·
Q. At that time I didn't have the depositions of the complainants and wanted to ask you about certain questions and
answers in the depositions. It is stated in these depositions
by Kerbe Thomas that you would have bought this land
which B. A. Kelly and his wife conveyed to Robinson at the
price of $3300.00, is that statement true 1
A. No, sir, I never did make any offer on it.
Q. Would you have given $·3300.00 at any time~
A. No, sir.
Q. It is also stated that you didn't take this land for
the reason that Bertis Kelly got out of the notion of selling,
did he ever get out of the notion of selling~
·
A. No, sir, I never made him any offer and he never
priced it to me.
·
Q. . State whether or not he ever came to see you on
more than one ocqasion to try to sell. you the land~
A. He tried to sell the land two or three different times.
Q. Did you ever offer to buy and he "refused to sell it?
A.· No, sir.
Q. I believe you knew Albert Robinson, do' you also
know John Stinson~
A. Yes, sir.
Q. I will ask you to state·whether or not you know about
the feeling between these two parties and whether or not
John Stinson ever told you about Albert Robinson bidding
against him at a land sale when the Barton land was sold?
Excepted .to because leading and suggestive, irrelevant
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and immaterial and because hearsay. ·
[143]

A. John told me about Ab bidding again him, as
to the feeling I don't know whether they have hard
feeling or not.
Q. Mr. Buckles in your answer to the above question
I understood you to say that Stinson told you about Robinson bidding against him and from what he told you you
thought he was mad, or didn't like it or something to that
effect. I have had the stenographer read your answer and
she seems not to have gotten all your answer that I understood you to say, please state whether or not you made the
above statement and whether or not that was true~
Excepted to because leading and suggestive and because
witness has made no such statement as is assumed in the
question or statement of counsel but upon the record.
A. The way I would have answered, I just took it he
didn't like it. He told me about Ab running the land up on
him, I couldn't say, it was just my idea about it.
Q. When was that, Mr. Buckles~
.
A. Just after the Creed . Barton sale awhile, two or
three years ago best of my recollection.
Q. I will ask you to state whether or not you told Albert Robinson about this soon afterwards and whether .or not
you told him that Stinson was mad at him 1
Excepted to because irrelevant and immaterial and because cross examination of counsel's own ·witness, leading
and suggestive.
A. I talked to Ab about what John said and that is
about all I remember, I don't remember what else was said
about it.
Further he sayeth not; signature waived.
Attendance one day.
IDA ROBINSON.
Thence came Ida Robinson, another witness of lawful
age, who after being duly sworn, deposes and says :

r-
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Direet Examination.

r144T

By Mr. Lively:

Q. Mrs. Robinson, how old are you 1
33.
Q. Where do you live f:'
A. Out here in the Corner.
Q. In Russell County f:
A. Yes, sir..
Q. Are you the wife of Albert Robinson f:·
A. Yes, sir.
Q. I will ask you to. state whether or not you know of
the time when your nus band purchased the tract of land in
controversy f:
A. Ye.s, sir~
Q. State whether or not you were present at· your home·
on the day prior to this purchase and if so who came there
in regard to selling this prop.erty to your husband 1
A., Bertis, Kelly.,
Q. What relation are yq)u~ if any, to Bertis Kellyf:
A. Sister.
Q. Did Bertis Kelly h;.tve. a ceonversation with your hus~
band that day in regard to this, land sa1e, if s,a whe.re was; it
amd who was present~
·

A.

4

Exeep~ed to because· leading' self serwing; hearsay and
irrelevant and immaterial.

A. I was present and Arnold Kelly and my husband.
Q. I am asking you who was present on the day 'be:fore
this land. sale when you say Bertis Kelly came· to your home?
Excepted to for the same reasons as. last above also beit assumes a sale of which there is, no evidence.

~muse

A. Myself, Charlie Kelly and Bertis/Kelly.
Q. Please state what,. if anything, was said there by
Bertis Kelly to your husband in regard .to the sale of thi~
property~

[145]

Excepted to for the same reasons as above stated.

A. He said he had sold to his wife and she had sent
him to trade with him for all land, all crops,. ail live stock
and farming tools.
Q. What p-1·ie·e· d1d he· put on the propeFty 1:

)
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Same exception.
A. He said he had a set price on all the stuff.
price was $2400.00.
Q. Did your husband agree to give this price. 1

His

Same exception.
A. No, sir.
Q. What did he offe1· him for it, if

anything~

Same exception.
A. He said, "I will give you $2250.00 and that is every
cent I will give."
Q. Tell what happened?
Same exception.
A. He went away.
Q. State whether or not he came back next morning and
what was said~
.
Same exception.
A. He rode up and said to my husband, ''How do you
feel about trading this morning,~' my husband said, "Why,"
Bertis said, ''my wife sent me back to trade with you,'' and
Ab said, "on t_he proposition I made yesterday," and he said
Hyes."
·
Q. Tell what occurred then?
Same exception.
A. Ab said to him, "You are going to I.Jebanon," and
he said, "I am g·oing across the road about Mr. Bud Vicars,
I am not going there, I have had some trouble with Mr. Houston Jessee, you go on out there and if Jessee is not in Lebanon run the car out and I will come, if they are out
[ 146] there get whoever you get to fix this deed to run
back out here for I don't want to have any further
trouble with the J essees."
Q. State whether or not you heard all the conversation
between your husband and Bertis Kelly on both of these oce~sions?

Same exception.
-- A.
Q.

Yes, sir.
Then state what your husband did, if ·anything~

r
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Same exception.
A. He came on to Lebanon.
Q. What did you do~
A. Well, I stayed around home· there 1 .,.
Q. State when you next saw Albert Robinson a:nd B .

.A~

Kelly~

A. Well, Bertis came back from Lebanon a small while
along in the afternoon, something like 3 o'clock and Albert
came later.
Q. State whether or not you saw your husband pay B.
A. Kelly any money there at your home that night or that
day and if so how much~
Excepted to because irrelevant and immaterial.
A. That evening when Albert came back from Lebanon
I seen him count some money down on his knee and say, this
$300.00 your wife told me to pay you when I came back from
Lebanon.
The answer is further excepted to because hearsay and
self serving.
Q. What· became of B. A. Kelly after this~
A. The last I seen of him he ate supper and walked
through the house and I heard Albert .say, "You ain't gone,
are you~" and I didn't hear him answer.
Q. I will ask you to state whether or not you all had
any cash there at the home at this time, and if so, how
much~

Excepted to because irrelevant and immaterial.
A. We had $950.00.
Q.Please state whether or not your husband got the
money that you had there on the next morning after this
trade was supposed to have been made 1
Same exception.
A. He asked me for the money, the money was not all
there the next morning.
Q. How much money did you give him the next morning if you remember~
A. $807.00.
Q. It has been testified to by Kerbe Thomas that he
~arne to your home the next morning after this trade was
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made in company with R. F. Sykes and that you said,to him
there at that time that you tried to get A1bert Robinson, your
husband, not to buy this land, is that statement true~
A. No, sir.
Q. Did you make any such statement as that~-·
A. No, sir.
Q. It is also stated by him that you said there at that
time that you all knew Bertis had done wrong but that was
nothing to you all that you all had been advised that you
could get a good deed for it, did you make that statement V
A.· No, sir.
Cross Examination.
By Mr. Wilson:
Q.
About how far do you live from your brother B.
A. Kelly1
A. Well, I ain't a very good judge of the miles, something like 4 or 5 miles.
Q. The morning that you say your husband came to
{148] Lebanon did he and Bertis leave together~
A. No, sir.
·
Q. Which left first 7
A. Albert.
Q. How long after when Bertis left~
A. It wasn't long.
·
Q. An hour7
A. Something like an hour.
Q. Both go in the same direction'
A. No, sir.
Q. Which way did they go 7
A. My husband went toward the poor farm and Bertis
came about the W es Gilmer place back toward that farm.
Q. How far could you see him from your house~
A. I don't know, some little piece down ont around the
bill before you go out of sight.
Q. Didn't they both leave over the same road as far
as you could see?
· A. No, sir.
Q. Two roads there, are there T
A. Well, the two roads the way they went didn't run
together, Bertis came down the hollow and Albert went towards the poor farm.
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Q. And you say :Bertis was afraid to come to town on
account of Houston Jessee and what other Jessee was it~
A. His brother, Sam.
Q. They are bad men, aren't they~
A. I don't know, I suppose they are.
Q. He talked like it, didn't he~
A. He didn't say.
Q. Now, that evening you say they came back to your.
house?
[149]
A. Who?
Q.. Albert and Bertis ~
A. Yes, sir.
Q. Well, did they come back together f
A. No, sir.
Q. They we.re not traveling with each other at all?
A. They didn't make it a habit.
Q. One came one way the other came another?
A .. Yes, sir.
Q. Well, when they got there to your house did one
stay in one room and the other in another~·
A. No, sir.
Q. Did they finally get together~
A. They had not went anywh~res there at the house. .
Q. Friendly were they~
·
A. They was talking.
Q. Who else was there when they got back?
A. Arnold Kelly.
Q. How long did he stay~
A. He stayed until the next morning.
Q. Anybody else there~
A. You mean the evening before or when Caney Dye
came back from town with Albert~
Q. How long did he stay~
A. I don't know just how long.
Q. Bertis got his supper and then he left?·
A . .Yes, sir.
Q. Was it dark when he left?
A. No, sir.
Q. Say anything about where he was -going?
A. No, sir.
[150]
Q. How many times have you seen him since that
time?
·
A. Nary time.
Q. He left for good then 1
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I don't suppose he did.
Did you see your brother Odis Kelly that night~
A. Yes, sir.
Q. What time in the night did you see him~
A. In the fore part of the night.
Q. After dark~
A. Yes, sir.
Q. What was his business~
A. He called at the door and I opened the door and I
said, ''Come in,'' and. he said, ''Is Bertis here~'' I said~ ·
"No," and he said, "Sykes was over there and said he had
papers for him and I thought I would come over and see if
I could find out the trouble."
Q. Where were A b and Arnold then'
A. They were in another room.
Q. How many rooms in that house~
A~ Three.
Q. What three are they, I mean by that are you including the kitchen'
A. Yes, two rooms besides the kitchen.
Q. Two bed rooms'
A. Yes, sir.
Q. What were your husband and Arnold doing in the
other room7
A. In the bed asleep. . They had went to bed to go to
sleep.
Q. You didn't know whether they were a.sleep, did you?
A. I supposed they were it was getting late enough to
go to sleep.
[151]
Q. How late w~s it?
A. I don't know, I didn't notice the clock, it was in
·the fore part of the night.
Q. About 9 o'clock'
A. Later than that.
Q. 107
A. I don't know exactly, it was in the fore part o~ the
night.
Q. Well, you didn't know anything about w·hat the
trouble was, did you 1
A. No; sir.
Q. And you so informed Odis that you didn't~
A. Yes, sir.
Q. Well, did he say anything about seeing Ab and ArA.
Q.
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nold and seeing if they knew about what it was?
A. No, sir.
Q. l-Ie quit right there 1
A. That was about all that was said.
Q. l-Ie seemed to be satisfied, did he?
A. He didn't know what to think could be the trouble_
Q. Did he ask you anything about where Ab and Arnold
were?
A. I told him they was in the other room, had gone
·to bed.
Q. And you didn't want to disturb them 1
A. Ab does not like to be disturbed after he goes to
sleep and I thought it best not to.
Q. So Odis didn't see Ab or Arnold that night 1
A. No, sir.
Q. Did he· spend the night with you 7
A. Yes, sir.
·
Q. Next morning did he ask A b, and Arnold what
[152 the trouble was 7
A. They was all in the room, I didn't hear theirconversation, I was in the kitchen about my breakfast and work.
Q. You say Caney Dye came home with your husband
the evening of the day your husband came to Lebanon, did
he buy a horse from your husband that evening~
A. Yes, sir.
Q. One that your husband had gotten that day from
your brother Bertis ~
A. Yes, sir.
Q. Now you say there was, how much money there at
your house at that time 7
A. $950.00.
Q. How long had it been there1
A·. Well, some while.
Q. ·I don't know about how long that is~
A. Well, we had been saving it some while.
Q. Money you had saved up?
A. Yes, sir.
Q. About how long does it take you to save $950.00?
A. I don't know exactly.
Q. Could you give any idea?
A. I just don't know how long ·we had been saving it.
Q. 4 or 5 years, 10 years f
A. I guess not.
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Q. 3 or 4 years~
A. I don't know just how long.
Q. Couldn't give any idea, could you~
A. No, sir. We have been saving it some while but I
can't remember just how long.
Q. How long had you had the $950.00, all of it 1
[153]
A. I don't know just how long we had had all of
it, we had saved it off and on.
Q. Well, had the $950.00 been there a good while or not 1
A. It had not all been there, we had made it all along.
Q. Well, how long had you had as much as $900.00 of it'
A. I don't know just exactly, some while.
Q. A year~
A. I don't know.
· Q. Six months 1
A. · I don't know just to the hour how long we had
had it.
Q. Three months1
A. I told you I didn't know just to the hour how long.
Q. Could you come in two hours of it 1
A. I have answered twice now that I couldn't tell you.
Q. How long ·had you had as much as $800.00 of it'
A. Well, I don't know just to a moment.
Q. Could you come to a month, or six months, or a year,
or two years, or three years, how about that 1
A. No answer.
Q. How long had you had as much as $700.00 of it?
A. I don't know.
Q. How long had you had as much as $600.00 of it~
A. I don't know, exactly.
Q. About how long1
A. I don't know.
Q. How· long had you had as much as $500.00 of it 1
A. I don't know.
Q. How long had you had as much as $100.00 of itT
[154]
A. · Oh, some while.
Q. How long1
A. I don't know exactly how long.
Q. A year~
A. Well, I think so.
Q. Two years 1
A. Some while.
Q. About how long do you call some while?
A. No answer.

r
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Q. Did your husband have a bank account at that. time1
A. Yes, sir.
Q.

Where~

A. Here at Lebanon.
Q. First National Bank~
A. Yes, sir.
.
Q. How long had he had a bank account 1
A. I don't know that.
Q. How long had you known of him having a bank ac . .
eount~

A. I don't remember.
A year~
No answer.
Q. What funds did he keep in the hank and what did
he keep at home in cash~
·
A. He had something over $900.00 in the bank.
Q. Where did he get tha.t ~
A. He worked for some and sold· some stuff for it, first.
one thing and another.
·
Q. Where did he get this $950.00 in cash.
A. He had sold some stuff and worked, just saved it
up by working and selling stuff.
Q. A little at a time~
A. Y e·s, sir.
[155]
· Q. Now, how did he happen to keep part of it in
the bank and the other part in cash at home~
A. WeU, he said he was going to loan what he had in
the bank out £or better interest than the bank paid him.
Q. When did he say that?'
A'. Well, some while ago.
Q. Some while ago is the same· time he got the money,
was it whatever time that was'
Q.

A.

Excepted because argumental and misleading.
A. No answer.
Q. Any how he got it 1
Same exception.
A. No answer.
Q. Well, what was the trouble that he didn't loan it1
A. He didn't find anyone who wanted to borro'v money.
Q. He had had some while to do that, hadn't he 7
··
Same exception.
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A. No answer.
Q. Was this money paper money or some gold or some
silver1
A. ·It was paper money.
Q. All paper1
A. Yes, sir.
Q. Now, you say you saw him take away from over
there, how much money 1
A. I gave him $840.00.
Q. The next morning1
A. Yes, sir.
Q. What did he do with that $840.001
A. He told me he was going to pay Bertis 's wife for
the stuff he had bought.
[156]

The answer is excepted to becausEl it gives self
. serving declaration of Albert R.o bins on.

· Q. I mean what did he d.o with it when you gave it
to him7
·
A. He had it in his hands the last I seen of it.
Q. Now, you say he had $950.00 there1
A. Yes, sir.
\
Q. And he took $840.00 away with him the next morning, what became of the other $110.00~
A. The other $110.001
Q. That is what I said 1
A. Well, the money-I kept it.
Q. What money7
· A. Well, I would have to count awhile before I could
tell you, it was $140.00.
Q. Did yqu count it then when you kept it~
A. Yes, sir.
Q. Then you know how much it was, don't you 1
A. Guess I do.
Q. How much was it 7
A. $140.00..
Q. Now, if you had $950.00 and he took $840.00 away
with h~m where did the $140.00 that you kept come from 1
A. I have just made a miscount when I made that first
statement.
Q. You kept $110.00 instead of $140.007
A., Yes, sir.
Q. How long did you 'keep that $110.00~

I
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A. Still got it.
Q. Still got it~
A. Yes, sir..
Q. And that is a part of the $950.00~
[157]
A. That is $110.00 of it.
Q. How much did you say your husband had in the bank
at that time~
A. Something over $900.00.
Q. About $950.00~
.
A. No, sir. It was something over $900.00.
Q. Well, $950.00 is something over that~
A. It could be under that.
Q. Well, was it under that~
A. It was ·something over $900.00.
Q. How do you happen to know that~
A. He said that' was what he had in the bank and he
had the bank statement.
Q. You saw the bank statement~
A. Yes, sir.
Q. Is that still in the bank~
A. No, sir.
Q. · "'Where is it?
Excepted to because irrelevant and immaterial, not responsive to examination in chief, does not seek to e-licit best
evidence, the hank statement is best evidence and does not
seek to elicit any knowledge of this witness.
A. No answer.
Q. Where is it~
A. No answer.
Q. Can't you answer that?
A. No answer.
Q. You refuse to answer that do you.
Same exception..
A. No answer.
Q. Have you got that money at home now¥
A. We have some of itf
[158]
Q. How much T
Same exception.
A. No answer.
Q. How much have you got at home?

'.

,.
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:Same exception.
A. Something over $400.00.
Q. Where did it come from¥
Same exception.
A.
Q.

From the bank.
When~

.Same exception.
A. No answer.
Q. When did it come out of the bank1
A. No answer.
Q. How much did that leave in the bank when you took
that

out~

Same exception.
A. No answer.
_
Q. Well, if you have gotten so you cannot talk on the
money question I wiU ask you something else. You were
asked something about a conversation with Kerbe Thomas
and A. F. Sykes, did you talk .to them anything about this
deal between your husband and Bertis Kelly~
Statement of counsel in the beginning of the question is
excepted to because argument.al and improper. The entire
question is excepted to because not responsive to examination
in chief and not proper examina:tion.
A. No, sir.
Q. You didn't make any statement of any sort to them
in regard to this matter?
A. No, sir.
Q. It wasn't discussed at alH
Same exception.
{159] .

Q.

A. No, sir.
They said nothing to you about

it~-

· Same exception and further because misleading.
A. No, sir.
Q. Were they at your house 1
A. Yes. sir.
Q. What was their business?
A. I don't know.

r
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Q. Just came to be coming1
A.

No answer.
Re-Examination .

. By Mr. Lively:,
Q. I will ask you to state whether or not you said any. .
thing to Ker be Thomas or there in his presence at the time
he was there about your knowing of B. A.,Kelly's debts and·
if so what did you say to him 1
A. I told him we didn't know anything about these debts
at a1l1
Q. Who was present when you told him this 1
A. Mr. Couch.
Re-Cross Examination.
By Mr. Wilson~
Q. One other question I overlooked, I believe yon said
there were three room.s in your house, two bed rooms and a
kitchen?
A. They are.
Q. How many beds in these two rooms 1
A. Two in the back room and two in the front room.
Q. Where did your brother, Odis Kelly, sleep the night
you speak of him being there~
A. He slept in the same that I did.
Q. And your husband and Arnold slept in the other
room~

[160]
Q.
A.
Q.
A.
Odis, I
Q.
A.

A. Yes, sir.
How many children have you'
Six.
Where do they sleep 1
Two of the small one slept with me and two With
told him to get in bed \vith the children.
Where·were the other two~
They were in the back room.

Further she sayeth not; signature waived.
~JOHN

McGRAW.

Thence came also John McGraw, another witness of lawful age, who after being first duly sworn, deposes and says:
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Direct Sxamination.
By Mr. Lively:
Q. Mr. McGraw, please state your age, resi~ence and
occupation f
A. I reckon I will be 60 years old next October, live at
Blackford, Russell County, farmer.
Q. I will ask you to state whether or not you and your
wife sold to Kerbe Thomas a tract of land of 78 acres in
Reed's Valley, Russell County~
A. Yes, sir.
Q. Was that land sold by the boundary or by the acre·f
Excepted to as irrelevant and im1naterial.
A. By the bounadry.
Q. At what price~
A. $2500.00 for the boundary.
Further he sayeth not; signature waived.
Attendance one day, 15 miles.
ODIS KELLY.
Thence came Odis Kelly, a witness of lawful age, who
after being first duly sworn, testifies ·as follows :
[1'61]

Cross Examination.

By Mr. Lively:
Q. Mr. Kelly, are you the Odis Kelly who has already
testified in this case f
A. Yes, sir.
Q. I believe in your former testimony you stated you
were with Mr. Robinson and your brother Arnold Kelly when
you passed Ike Munsey's store the day after this land transaction and saw Kerbe Thomas and Rowland Sykes there 1
A. Yes, sir.
Q. State what, if any, conversation took place between
Rowland Sykes and Albert Robinson f
Excepte'd to because hearsay, irrelevant and immaterial
and self serving.
A.

When we came up to the store he spoke to Mr. Sykes

I
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and went in the store, him and Mr. Thomas talked awhile
and came out of the store and said, ''Fell-ers, are any of you
going up the road 7 ''
Q. I will ask you to state whether ornot he told R. F.
Sykes or said anything in 'R. F. Syke's presence or hearing
that Bertis Kelly had gone out of the State 7
A. No, sir, I didn't hear him.
Q. Would you have heard him if he had made a statement of that sort~
Excepted to because leading.
A.

Yes, sir.
Cross Examination.

By Mr.
Q.
A.
ment to
Q.
[162]

Wilson:
Did you say that he didn't make any such stateinent ?
No, sir, Albert Robinson didn't make any such stateHowland Sykes.
You are positive to that 7
A.· Yes, s~r.
0

Further he sayeth not; signature waived.

State of Virginia,
County of Russell, to-wit:

I, Margaret Dunlap, a Notary Public in and for the
County of Russell, in the State of Virginia, do certify that
the foregoing depositions were taken, subscribed, sworn to
and signatures waived before me for the purpose and at the
times and places as in the se:veral captions thereof set forth.
Given under my hand this th~ 27th day of April, 1923.
MARGARET DUNLAP.
Fee $30.00.
Paid by Albert Robinson.
Chas. Kelly to Bertis Kelly.
Consideration $600.00-250 pd.
leased 30 a.
Fuller Kelly to B. A. Kelly
consideration $110.00 paid.
6a

48-442
$150--12 months-not re60-459
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Bertis Kelly &c. To Mortgage-Federal Land Bank-secures $600.00
Payable 71 payts-$18 semi annually.

~.

57-197

Bertis Kelly to S. B. Quillen, Tr.
61-182
Secures $275.00 due 12 mos. int from July 1, 1925.
15%
[163]

3.

DEFENDANT'S .EVIDENCE.

Met at the office of Bird & Lively, this the 23rd day of
July, 19'23, for the purpose of taking depositions to be read
on behalf of defendant, Albert Robinson, in a certain suit
pending in the Circuit Court ·of Russell County, Virginia,
wherein M. P. Artrip etc. are complainants and B. A. Kelly
:etc. are defendants.
·
Present:

B. T. Wilson and J. E. Duff, counsel for complainants.

Present:

A. G. Lively, counsel for defendant, Albert
Robinson.
MARGARET DUNLA.P.

Thence came Margaret Dunl~p, a witness of lawful age,
\\rho after having been first duly sworn, deposes and says :
Q. Please state where you live. and what you do 1
A. I have lived at Lebanon for the year and am a stenographer, and work for the law firm of Bird & Lively.
Q. Please state whether or not you were so engaged in
August 1922?
A. Yes, sir.
Q. Please state whether or not you keep a book of accounts for them in ·which you charge the fees contracted by
the said firm of Bird & Lively for professional services and
if so state whether or not you have charged a fee against
Albert Robinson in the case of M. P. Artrip et al. v. him
and oth8rs?
A. I do and have.
Q. Please look at your book and state the date which
this fee appears to have been charged 1
A. August 22nd, 1922.
Q. Please state whether or not that account as shown
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by your book is an account made by you in regular course
your work~
·
A. It is.

or

Cross examination waived.
And further this witness sayeth not and signature waived~
[164]

4.

DEFENDANT'S EVIDENCE.

M. P. Artrip, ei al., Complainants,
vs.
B. A. Kelly, et al, Defendants.

Met at the office of Bird & Lively, in the town . of Leba-non, Russell County, Virginia, on this the 11th day of July,
1923, at 1 o'clock p.m., pursuant to agreement of the parties,
for the purpose of taking the depositon of Albert Robinson,
to be read in behalf of the defendant, Albert Robinson, in a
certain suit in chancery now pending in the· Circuit Court of
Russell County, Virginia, wherein M. P. Artrip, et al., are
.complainants, and Bertis Kelly et al., are defendants.
Present:

B. T. Wilson and· J. E. Duff, of counsel for
the complainants, and K. S. Thomas, one of
the complainants,
and
Albert Robinson, one of the defendants, and ·.
A. G. Lively of counsel for Albert Robinson .
ALBERT ROBINSON.

Thence came Albert Robinson, a witness of lawful age;
who after having been first duly sworn, deposes and says as
follows:
Direct Examination.
By Mr. A. G. Lively:
Q. Please state your age, residence and occupation 1
A. 42 years of age, occupation farming, and live in the
Corner Settlement, Russell County, Virginia.
Q. Where have you been living and how long have you
lived in Russell County~
A. I was born in the county, and have lived in it all.
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,

..

:my life.
Q. Are you married, and if s:o how l0ng have you been
married'1
A. Yes; sir, I am married, and have been married. 13
years.
Q. Have you a family, and i£ so, how many childrenA. I have 6 children.
Q. Where do you live now and upon whose land do you
live on 1
A. I live on Giles Dickenson's land now, and have lived
there for the last 4 years-on Mr. Lunsford's place.
Q. How long ago did Giles Dickenson acquire this land
on.which you are living now?
A. He just bought it at the: sale: of Mr. Lunsford's
[165] farm. I do not know· just h0'W long it has been.
Q. Well~ about how long?:
A. Well, a month or over. About a m.onth I guess.'Q. Do you know one of the defendants, Bertis Kelly,
and if so, wha.t relation i~ he to you~A. Yes, sir, I know Bertis Kelly, he is a brother-in-law.
Q. S~ate whether or not you bought a tract of land from
Bertis Keily, or his wife, during last year, and if so, where
this land lies 1
A. Yes,, si:r, I bought a tract of land from Bertis K.elly
and his wife, lying in H:eeds Valley, Russell County.
Q. Had you had any engagements in regard to buying
this land prior to the time you bought it 1
A. Yes, sir, I had been trying to trade. with him off and
on for 5 or 6 months and had a contract to buy the land about
three months before the deed was made ·to me for $1800.00.
Q. Had you ever owned a farm or any land before you
bought this piece of land 1
A. Yes, sir, I owned a piece. The deed called for 5
acres more or less.
Q. \Vhere was that land'
A. It was back here on Copper Ridge on Smoots
Branch.
Q. What did you do with that piece of land and what
price did you get for it if you sold it, and when did you sell it V
A. I sold it to liJverett Rasnake, and the price I got for
this piece of land was $500.00.
.
.
Q. Did you own any land at the time you bought this
tract, or did you ever o:wn any other land exc.ept this tract
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you mentioned?
A. Never owned any other land.'
Q. How did you make your living and for whom have
you been working for the last 15 or 20 years?
A. I have mostly got my support on the faTm and, working for C. R. Painter for the last two years or about that. I
built a lime kiln for Bob Taylor.
Q. In your farming, did you farm on your own land1
or for someone else~
A. On some one else's place.
Q. You said you had a contract for the land that you
purchased for $1800.00 sometime before you purchased it?
A. Yes, sir.
Q. W:Qy didn't you take it at that time~
A. Well, sir, he was to make me a deed to this land
on Wednesday of.a certajn week, the best I rememhrr, it was
along toward. the last of May. And I had asked him what
was against him and what he owed and he told me nothing
except $600.00 to the Federal Land Bank. I came to town
and I got Ellis Hargis to look this up and see what was
against it, and Ellis looked and found this $. 600.00. to the
Land Bank, and a]so a deed o£ trust for $275.00 due :1{r. J.
H. A. Smith and Mr. QuiJlen. I think Mr. Quillen's name
was in it-when I found this deed, or Ellis found it, and I
told Ellis that he didn't tell me anything about that and I
was going to have him to watch.
Q. Well, did he make you the deed at the time or notT
A. No, sir, he put me off and told me he 'vould make
me a deed at any time most.
Q. Did you mention this deed of trust to him, and if
so what did he say?
A. Yes, sir, I mentioned the fact that I had come and
got Ellis to look it up for me and I told him that I found a
deed of trust for $275.00, and he kindly ·laughed and
[166] said "Yes," and I said ''vVhy didn't you tell me about
this deed," and he said, "Well, some people is foolish
about needs of trust and I lowed it would scare you," and
I told. him that it would not scare me since I had his monev
to pay it off with.
Q. Did you have any other arrangements about the purchase of this land and any other property, and if so, what
other arrangements did you have 1
· A. Yes, sir, later on he told me that if it suited me
v
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to buy, 'he would sell his laud, horses, wagon, and cows I
was to have with the land and he stated the old buggy, 2
cows and 10 head of hogs and the farming tools.
Q. Why did he say he wanted to sell all his property~
Mr. Wilson:
missible.

Objected to because hearsay ind inad-

A. He told me he was going to buy him about two acres
of land somewhere and put him up a corn mill and go into
the poultry business.
Q. Tell about what .engagement you had in regard to
the purchase of this property, what you did 1
A. On the 16th day he came to my house and told me
that his wife had sent hin1 to try to trade with me. I asked
him the price he was going to take and he said $2400.00 and
I told him that I wouldn't give that much and he told me he
would make me a better price of $2250.00 for all the stuff
if I wanted to take it and went away.
Q. Prior to that time had you ever made him any price
on his property~
A. Yes, sir. He had priced this personal property and
the land to me at the price, I remember I asked him, of
$2500.00 for it .all.
Q. Well, you made him an offer of $2250.00 for the
whole on the 16th of August, and you said he told you he
would not take· itT
A.Yes, sir.
Q. Did he come back again, and if so when~
A. Yes, sir, he came back to my house on the 17th. in
the morning.
Q. In AugustT
A. August, yes, sir. Somewhere along about 9 o'clock
in the day, and told me that his wife had sent him back to
take me up and trade with me. I asked him if that ·Was for
the property he had mentioned to me yesterday and he said
"Yes, land and all for $2250.00 with the exception of one
'said' mare.''
Q. Where was this particular mare at thttt ftm.e that
she was not included in this trade~
A. Well, sir, I don't know so much about the mare. He
was riding- her at my house both times.
Q. 1\f.y question is, where was she at that timeT
A. He was riding her.
Q. Tell what, if anything, occurred in regard to the
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mare!
.
A. WelT, he told me he- wanted to sen me, this· Dlrure
and I asked him what he asked for her and he said: he would
take 40.00 for he~, and I says, "I won't give it,''' and told
him that I would give. him·. $25·.00 for her., and li~ said he was
going to ·trade with me.
Q. Then, if I understand you, he agreed with you at
that time·, was that you were to get this pers'onal propertyr
including cO'ws-, l~ve stock, :farm tools,. wagon, etc~ 1·
A. Yes, sir.
[167J
Q:~ And this farm. for $2250.00, is that correct T
Mr. Wils0n :, Objected' t0 ·as leading.
has stated, wh.a:t he knows about that.

A.

The witness

Yes, sir, that is right.

Q. Well, tell us·, what occurred

then~

A. He said then to me, he says, ''Then if' you wca,nt ta ·
trade," he says, "Go ahead to Lebanon and," he says, '''my
wife is will make you a deed," and I asked him if he wa~
coming to, and he told me that hjm and Ifouston J ess·ee had
had some trouble on the day before and that he was coming
across the road near Bud V1cars' over there and if Jessee
wasn't here, to return the car that he 'vas coming. on to the
road, but that he wasn't coming to Lebanon and we could
come back and take his acknowledgment. Well, I come on
the ·Lebanon, and I met-Q. State whether or not, if anyone, was to meet you,
and if so whom did he say and where T
A. Yes, sir, told me to ~o ahead over to the poor farm
and that I would meet Arnold Kelly somewhere on the road-·
·Mr. Wils-on.: Objected to as leading.

Q..

State whether or not you did meet any one.,. and: if .
,
·
A. Yes, sir. T met them at the poor farm and I met
Arnold Kelly, Otis l{elly and Bertis ICelly's wife, Odie ~elly.
Q. State whether or not you talked this trade over with
Mrs. Kelly?
so· whom, and where you m.et tl1,em ~

Mr. Wilson: Objected to as leading.

A.
Q.
A.

Yes:, sir, I did.
State what she said, if anything, in regard to "itT
Well, sir, she s:aid it was perfectlysatisfactory and
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said I was to have the farm, team, wagon and harness and
tw:o cows and 10 hogs and an old buggy and the cows.
Q. State whether or not anything was said about the
cows on the place~
Mr. Wilson:

Same objection.

A. She told me the cows.
Q. Well, tell what was done then 1:
A. Well, sir, we came on out here to Lebanon and went
to the court house and his wife stopped in the hall, and I
went in the Clerk's Office after a deed to the property and
Ellis told me that there had been two attachments run on
tJ;w place, as I remember, on the day before, and I went back
to her and told her that I wouldn't trade-wouldn't take the
land, unless I held the money to pay these attachments off
with and she said then she wanted to see some lawyer and
I took her on then to see one. We was going to get Mr.
Meade to write the deed and she could talk to him if she
wanted to and .she asked Mr. Meade if a debt wasn't due to
he paid if she was due to pay it on her lands and he told
her if the place· was sold that they had the right, he thought,
that they had a right to make their debt and so she agreed
for me to hold the money.
Q. State whether or not you went hack to the Clerk's
Office~

A. Yes, sir, I went back to the Clerk's Office and
asked Ellis what these debts would amount to and he told
me, the best I remember, $294 00, and I asked him would a
deed be all right and he told me to take care of these debts
and I could get a good title.
Q. · Please state whether or not the party you refer to
as Ellis is E. F. Hargis, Deputy Clerk of R-ussell County?
A. Yes, sir, he is.
Q.
State whether or not you knew him and how
[168]
long you had known him?
A.. I have known him ever since he was a boy ..
Q. Had you ever owned any land, except these two
tracts you have mentioned here?
A. No, sir, no other only these two. This Smoots
Branch piece and this tract I bought now.
Q. Please state· to whom you advised with when you
wanted to make a deed to this other piece of land 1
A. Nobody at all, only I got Ellis to make the deed.

206
Q. How long was your contract in this tract with reference to the purchase of the piece of land, I mean by ~hat,
how was it to be paid, in cash or was it on time~
A. It was to. be paid in cash.
Q. What .was your contract with reference to the amount
payable under this mortgage-The Federal Land Bank mortgage and the trust deed to Mr. Quillen, trustee~
A. I was to take them and pay them myself.
Q. I believe you said that Mrs. Kelly agreed for you
to keep out the amount of these debts~
A. Yes, sir.
Q. What was then done~
A. Well, I come to Lebanon.
Q. I mean what was done in regard to the property
or the purchase of it, if anything~ Was the trade made and
a deed made to the property or not~
A. Yes, sir. Mr. Sam Meade made the deed. I met
~1r. Wallace here in the street and I went to him and asked
him if he could get in a car and go out the road a piece and
he asked me what for and I told him to take an acknowledgment to a deed of Bertis Kelly.
:Mr. Duff: Take an acknowledgment to Bertis Kelly did
you say.
Mr. R.obinson: Yes, sir, from Bertis.

Q. . All right, go a head and tell what was done 7
A. Well, sir, we got in the car, me, Arnold Kelly, Otis
I{elly and Odie I{elly, his wife, and Mr. Wallace and' went
out the road in the car and we heard someone whistle a little
back down the road and when we come back he was coming
up the road. We had passed him somewhere, I suppose.
Q. .Just go ahe!ld and tell what occurred 7
A. He come on up and Mr. Wallace took his,acknowledgment to the deed and he took the deed Rnd read it, or
looked at it, and Soaid it '\Vas all right and handed it back
to ~Ir. Wa11ace, and I notiCf~d that it was made for $2375.00
instead of being made for $2275, and I called Mr. Wallace's
attention and told BertiR J{ell~r and his wife that there was
a mistake in the deed, thnt it WRRn't to he but $2275.00 and
that I wanted them to change it. and they said, "All right,"
and changed the deed back to $2275.00.
Q. State whether or not you had any conversation with
B. A. Kelly and his wife there privately, and if so what is
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was~

A. Yes, sir, I spoke to them, a few words. His wife
.and me went and called him up the road ·a few steps from
where Mt. Wallace was, and his wife said to me, ''I want
you to give Bertis $300.00 for me.''
Q; What did you do after this deed was acknowledged
up there~
A. I brought it and con1e on back to Lebanon, and went
on to the Clerk's Office and give it to Ellis and told
[169] him I wanted it recorded.
Q. What time of day was it when you put this deed
on record~
A. I don't know exactly. It was somewhere, I would
think close one o'clock.
Q. I believe you stated that in your contract you were
to assume this Federal Land Bank mortgage of $600.00 and
the deed of trust to S. B. Quillen, trustee, of $275.00 and interest and that it was also agreed that you should retain the
:amount of these debts which you learned of here that day~
A. Yes, sir. .
.
Q. Did you or not undertake to calculate the due them
after taking out the amounts due, and if so what did you
make the principal due~
A. Well, I paid them $1080.00, on the price that I was
to give them, the best that I can count, and I thought I would
owe them from $30 to $40, or somewhere along there which
I aimed to keep until I seen what these judgments were and
the interest whjch I counted this way: The amount of S. B.
Quillen's debt $275.00 and $18.00 for interest, and S. J. J essee the amount I made was $206.00 and interest was $6.00,
and $60.00 for Roebuck for 1vir. Duff. Mr. Duff collected
that, and I went and paid him $67.15.
Q. Please state what amount you were to pay them
there at the time and what was said about the principal, if
anything, after the mistake had been made and if the amount
was correct~
A. Well, the agreement was done made between me and
Bertis Kelly's wife.
Q. What amount were you to pay her in this agreement?
A. I don't understand exactly.
Q. I mean, how much in cash was to be paid down at
that time~
·

r
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;

A.

Well, when I traded I was to pay cash down.

Q. What I mean to ask you is: In your agreement with
them as to the amount to be paid down and the amount to
be retained by you to cover these debts, was held back, what
amount were you to pay at that time~
·-·
A. I understood that I was to pay his wife a little more
than what I paid her, that I would be due her' a little more,
but as I said, I w~as aiming to keep $30 or $40 back and told
them that if I had anything left I would settle up and pay
them the balance. Do you mean what I paid these parties
there~

Q. No, what I mean is, what amount you paid in cashr
and what amount did you pay in cash~ .
A. I paid them $1080.00 in cash and I was just to take
these debts and pay them the balance of what I was due them
and the amount I settled here was $1164.50.
Q. I believe yo~ say now that you assumed payment
of these debts and the mortgage to the Federal Land Bank.
Did you or did you have your brother pay or take over the
trust. deed to Quillen, trustee, and if so, .how much was paid
on that?
A. Yes, sir, my brother Georg·e R.obinson took the deed
of trust for me, and he paid $323.00 and some few cents, the
best I remember.
Q. What amount did you pay on the Sn J .. Jessee .debt,
which was one of. the attachments?
A.. I .paid $206.00.
Q. What amount did you pay o1i the Sears Roebuck
debt, ·which was an attachment~
A. $67.15:
,
Q. Now you say that you paid Kelly $1080.00, on the
land'?
]1701
A. Yes, sir.
Q. Did you get any of that money her~ on the day
this deed was made, and if so, how much and where did you
get it~
A. Yes, sir, I got $300.00 down at the First National
Bank.
Q. To whom did you nay this $1080.00~
A. I paid $300.00 to Bertis Kelly and paid his wife
$780.00.
Q. When did you pay ·the $300.00 to Bertis Kelly?
A. I paid it that day, the day the deed was made., 17th
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of August.
Q. About what time was it, if you remember~
A. It was along pretty late in the evening. I guess
somewhere around 4 or 5 o'clock.
Q. When did you pay the $780.00 to Mrs. Kelly?
A. On the 18th morning of August.
Q. Did Bertis A. Kelly give you a receipt for this
$300.00.
.
A. Yes, sir.
Q.. Will you file that receiut with your deposition marked "Exhibit Receipt No.~''
A. Yes, sir, I file the same as requested.
Q. Did Mrs. B. A. Kelly give you a receipt for the
amount paid here, and if so, when did she give it to you t
A. She give me a receipt for the full amount that I
paid. I asked her on the 18th morning of August to give
me a receipt and she told me she didn't have no paper and
on the Sunday following she rech me the receipt.
Q. You sa.y she gave you a receipt for the full amount~
A. Yes, sir.
Q. I will ask you to file this receipt as a part of your
deposition marked, "Receipt No. 2~"
A. Yes, sir, I file the same.
Q. At the time Mr. Robinson, that you made this trade
with B. A. Kelly and his wife, state whether or not you knew
anything of the indebtedness of B._: A. Kelly except such
facts as you learned from Mr. Hargis, when you came to
the Clerk's Office~
A. No, sir, I knowed nothing about him doing any
trading.
Q. · The records in this case show that this chancery
suit was brought and the process was served on you on Friday, August 18, 1922. How soon after that did you consult
-counsel in regard to this matt8r ~
Mr. Wilson: Objected to as immaterial.
A.
week.

On Monday, the best I remember, of the following

Q.

I will ask you to please state whom you consulted T

Mr. Wilson: Same objection.
A. ·Mr. Lively ..
Q. I will ask you to state whether or not you were asked

I
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at that time whether or not you knew of the indebtedness of

B. A. Kelly, other than these debts which you have mentioned
at the time you made the trade.
Mr. Wilson: Objected to as self serving, irrelevant and
immaterial.
A. Yes; sir. You asked me if I knowed of his other
indebtedness and I told you I did not, and you said that there
would be no way for you to help me if I did.
[171]

Copy.
Rece~pt

No.1.

. Receit for cash in hand this 17th day of August 1922 I
have Teceived $300.00 paid cash in hand from Albert Robinson land payment.
B. A. KEL"LY.
Copy.
Receipt No. 2.
August 18th 1922.
I have this date received from Albert Robinson one thousand and eighty dollars 1080.00 paid for property in fulL

ODIE V KELLY.
[172]

Mr. WHson: The answer is further objected to in
so far as it undertakes to give statements of either
of the parties, as the same is self serving, irrelevant and immaterial.
·

Q. I believe you said that was on\ Monday following
the time when this process was served on Friday that you
gave this iunformation to your counsel and received this information from your counsel1
Mr. Wilson: Same objection.
A. Yes, sir.
Q. It has been testified to by J. C. Stinson, that about
a month after this conveyance was. made that you told him
here on the walk in front of the court house, that you would
swear that you didn't know about Bertis Kelly going around
swindling people longer than 10 minutes before you made
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, this trade with him. State whether or not you made any such
statement as that to J. C. Stinson~
A. No, sir, I did not.
.
Q. It was also testified to by J. C. Stinson that you
.stated to him that Kelly came over to your house one night
and told you that he had come to trade with you and that
·he told you that he done had the deed already fixed and that
he stayed all night and said that he would come to town the
next dayf
A. I never told him any such ·Stuff as that at all.
Q. Did Kelly have any deed at your house~
A. If he did I never .seen it.
Q. Where was this deed made for the property that
you got~
A. In Mr. Meade's office here.
Q. Did you have any talk with J. C. Stinson, at any
time on the walk in front of the court house, and if so, tell
when it was with reference to the time this trade was made~
A. Well, on the 19th day of August, I was over here
in Mr. Wilson's office paying the S. J. Jessee debt, and I
went out down here on the street on this walk, and Luther
Stevens came to me and was talking with me and we was go··
ing across the street together and I seen John Stinson coming around the corner of the rock wall over there, he was
walking pretty fast and when he come from around the corner of the wall he was as far as you are from me, and he
said: ''Have you got y.our business fixed up 1'' and I says,
"Yes, I reckon so, about it," and he says, "I wonder what
Bertis is going to do with old man Joe Pile's bill," and I
says "I don't know" and he says: "I would have trusted
Bertis Kelly for $100.00" and then he went on and that is
all the words that were passed between me and Mr. Stinson.
Q. State whether or not you ever had a conversation
with him in regard to this matter on the walk over in front
of the court house at any other time, except on this occasion
·which you have just detailed 1
A. No, sir, I never did.
Q. I believe you said that Luther Stevens was with you
' ·at that timeT
·
A. Yes, sir.
Q. State whether or not any other per.son came up
about the time you all were talking theref
A. Old man Jim Bausel~ passed.

I
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. Q. What is the relationship and feeling between you
and this man, J. C. Stinson or John Stinson, and how long
has that feeling existed'
A. I don't exactly remember the dates, but I think along
·about 5 years ago, he come to me· and'- told me that
[173] Dock Rasnake said I was going to skin his head.

Mr. Duff: Whose

head.~

Mr. Robinson: John Stinson's.

••

And I told .him that I didn't say anytb.ii.1g o£. the kind,
and he said, "Do you want .to do it now~" and I kept tell"'"
ing him "No" until the last time I said: "If you want it
skinned,' I can do it" and I says, "If you will drop this I
w-ill," and then he went one way and I went the other.
Q. What has been your relationship since that time'
A. Well, sir, when we meet close he would spe.ak and I
wou1d speak back to him.
·
Q. State whether or not anything occurred at the time
of the sale of the Greed Barton land, that affected your relationship, and if so what was it~
A. Yes, sir. I bid on .a piece of land George Buckles
told me that John was mad a,t me for bidding against .him.
I don't know whether he -w:as bidding o.n th.e same piece of·
. land that I was or not ..
Q. Please state whether or not he tried to get some
money fr.om you hefor·e this trade .and if so whether .or not
he got it~
·
A. No, sir, he didn't get it. My :wife t·old me that he
came to the house and tol~ her that he wanted to borrow
some money and would like t.o have as much as $300.00 and
she told him that I had some money ,.and wanted to loan it,
. she said that he said that if I would loan him the money to
come to Bob Tttylor's that night and 'phone him if I would
1et him have it., and I didn't go.
Q. It has been testified by K . .S. Thomas that he bad
a conversation with you in the h~wk room of Munsey's store
on the morning after this trade was made, that is on the
morning of the 18th of August. Were you and K. S. Thomas
there?
A. ¥ es, .sir.
Q. I{e has testified that you told him in this conversation that you knowed B. A. Kelly owed these debts, but you
went to the best lawyer in ~ebanon' and he told yon that
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these debts couldn't come in. Did you t~ll K. S. Thomas
anything of that sort'
A. No, sir, I did not.
Q. State whether or not you consulted any lawyer in
Lebanon or anywhere else, in regard. to the purcha·se of tho
land before you purchased it'
A. No, sir, I did not.
Q. He also stated that you told him there that if he
could get that you had paid him that he would have enough
money to pay his debts, did you make any statement of that
sort there?
A. No, sir.
Q. And he also said that you told him there at that time
that you hated it worse for him than any of the rest of them,
did you make ~ny such statement as that?
A. No, sir.
Q. Tell what conversation you had with K. S. Thomas
there at that time'
A. Well, sir, Kirb, called me in there and talked about
we had always been friends and had been raised up there in
the "Corner" together. Then he seemed to be in study for
ever so long and after a-while he said ''I have kept the
damned Kellys up for the last twelve months'' and I told
him that wasn't anything to me, and he said that Bertis
wasn't at home and he wanted 'to see Bertis and that was
all he told me about Bertis.
Q. Did he say anything to you about Bertis owing
[174] him a debt at that time?
A. No, sir, he did not.
Q. Was that before or after you had paid this $780.00
to Mrs. Kelly?
A. That was before.
Q. State whether or not you were then on your way to
pay her this money 1
Mr. Duff: Objected as leading.
A.
Q.
wife as
A.
Q.
Kelly?
A.

Yes, sir, I was.
Have you ever been able to get B. A. Kelly or his
witnesses in your case?
No, sir, I have not.
I believe you said you are a brother-in-law to Bertis
Did you marry his sister?
Yes, sir.
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Q. Before buying this land did you consult with any
one else about the title to it, except Ellis Hargis, and if so
who7
A. Yes, sir, I talked with Bob Taylor over there about
this and I talked with Frank Yates and Giles Dickenson.
Q. Did you pay what you considered a reasonable price
for the land and property you got?
1\fr. Duff: Objected to as leading.
A. Yes, sir, I think I did. I didn't buy it to sell it but
I wanted to buy it and make a little home in it.
Q. Something has been testified to here by one Sykes
in regard to the value Qf this hogs. What kind of hogs were
these that you got~
·
A. Six of them were small pigs, 2 shoats and there was
one small sow.
Q. Did you sell these pigs or any of them?
A. Yes, sir. I sold the sow or mammy of them and
the 6 pigs for $25.00.
Q. Who did you sell them to?
A. Sold them to old man Full Kelly.
Q. How soon after you bought them?
A.Just a day or two as I remember, I believe it was on
Monday or Tuesday after, somewhere along there. I do not
remember what date.
Q. Did you move on this place?
A. No, sir.
Q. Why not?
A. I had a contract for another year at the place where
I live.
Q. You say for another year?
A. For this year. It is out in February I think, the
best I remember.
Q. It has been testified to by IIenry Arington that you
loaned him some money and told him you would have to have·
this back if you made this trade, and that you didn't call on
him for it for sometime after the trade was made. How about
that?
A. Well, sir, I got my brother take the deed of trust
that was here and told Mr. Arington that as long as he would
give me time I would give him time.
Q. I do not remember whether I asked you or not, but
I will ask you again to make certain. Did you tell l(. S.

215
Thomas or any other person that you had consulted the best
lawyer in Lebanon, or words to that effect, and that he told
you that these debts could not come in~
A. No, sir, I did not.

[175]

Cross Examination.

By Mr. B. T. Wilson:
Q. Mr. Robinson, what aged man is Bertis l{elly~
A. I do not know. He is about, I guess 35 or 6.
Q. I believe you said that you are brother-in-law to
him~

A. Yes, sir.
Q. How close did you all live together at this time 1
A. 5 or 6 miles.
Q. How long did you both live there~
. A. Well, I had lived there in the neighborhood where
I live about 4 years. I do not know how long he had lived
where he lived.
Q. I believe you say that you had been on a trade with
him, or talked about trading with him for this land for 6
months or more~
A. 5 or 6 months.
Q. During that time had you seen him quite often~
A. No, sir. I didn't s~e him very much. I think he
came to my house 2 or 3 times and L had been there to his
house, I believe, twice during life. I mean since he owned it.
Q. How often had you been talking "'"ith him about buying the land during these six months~
A. 5 or 6 times.
Q. And during that time, I believe you say, you disagreed over something that he had concealed from you which
caused you to conclude that there wasn't much to him~
A. I did not take the land on the face of this deed of
trust.
Q. How long was that before yon bought it?·
A. Well, I don't know exactly, but I think it was to-·
wards the last part of May.
Q. And you bought it in August?
A. Yes, sir.
Q. What was the trouble that you could not trade during these six months or more 1
·
A. Well, as I said I contracted the land and he put me
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off from time to time.
Q. '\Vhat was between you, anything?
A. Wasn't anything on the land.
Q. Yon were just taking it easy for awhile Of
A. Yes, sir. I was taking it easy.
Q. During that time what was he doing~
A. I don't know what he was doing.
Q. Know anyt;hing about it at all~
A. No, sir, I do not.
Q. Then after you had proceeded leisurely for si:x:
months or more during which time you say you got afraid of
him, how did you happen to get in such a hurry all.at once?
A. I didn't get in a hurry.
Q. Well, somebody must have been in a hurry, wasn't
thereT
Mr. Lively: Objected to because immaterial.

A. I do not know.
Q. Who was in such a

rush~

Mr. Lively: Same objection.

A.
[1761

I couldn't tell· you anything about that. I don't
know where anybody was.
Q. I believe you s~id you bought the land from
Bertis Kelly and his wife~
Yes, sir.
.
Now, in the meantime-during the time you were
about buying, Bertis made a deed· to his wife, didn't

A.
Q.
talking
he?
A. I suppose he did sometime, but I do not know when
he made it.
Q~ Do you know that he made it? .
A. No, sir, I don't know whether he did or not.
Q. Did you ever hear anything about it~
A. Yes, sir, I heard about it.
Q. When did you hear of it?
A. Well, I don't just remPmber now, I don't believe.
Q. However, you heard of it?
A. Yes, sir.
Q. Did you see it?
A. Yes, sir, I saw it.
Q. When did you see it?
A. Seen it the day my deed was made, I believe. I· be-
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lieve, I will not swear that I did.
Q. I b~lieve it is said that seeing is believing; so I suppose you knew of this deed then, did you~
A. I don't know whether he made it or not.
Q. Was it put to record on the same day that"the deed
to you was put. on record?
A. I do not know.
Q. Why don't you know'
A. I never looked.
Q. Did you return the deed to the· Clerk's Office?
A. Yes, sir, my deed I did.
Q. Did you return th~ other one 1
A. No, sir.
Q. Who' did?
A. I don't know.
Q. Was it on record when you~ had the· records examined?
Mr. Lively: Objected to because the record is the best
evidence.
A.
Q.
A.
both of
· Q.
.A.
Q.
A.
did not
Q.

No, sir, I don't think it was.
So you bought the land fro,m :Bertis KeHy?
I bought it from Bertis and. his wife. Ttaded with
them.
But the title so fttr as· you knew was in :B'ertis Kelly?
I did not know whicft one· had it un.til I came: here.
What did the records show?
·
I just ~told Ellis I wante·d to· g·et it r<Jr· a moment, I'
look.
What did he· do·?··
A . . H:e gave he that one.
Q. Did you have' the re·eord's &Jta11lined tel se>e· whetJl.er
Kelly had title to the land?
A. I had had it done.
Q. And found that he· had?
A. Yes, sir.
Q. And it was in the same c·ondi:ti!on that day s0 far as
yo11 know, this record and the· titlef
A.,. No·, n.e told m·e tha1t he :had s:o1d the land! to his. wife,
is. aU I kno~r a.bout it.
Q!~ S'o 1o be sure a~ft~@t tlia.ir yo.'l!ll ~~ught tlle 1an'd ffl{i)m
both of them?
A. Yes, sir.
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[177]

Q. Now, I believe you say that you traded with
Bertis Keily on the evening before the deed was

made¥
A. No, sir. Morning it was
Q. Same day~
A. Same day.

Q.

made~

Where~

At my home.
Q. Now, in your previous conversations with Bertis
Kelly were you trying to buy or was he trying to sell you
the land, personal property or all~
·
A. Yes; sir. He was trying to sell me all. First he
tried to sell me the land.
Q. When did he first propose to sell you lock, stock and
A.

barrel~

A. I do not remember. Sometime before I bought.
Q. How. long before~
A. Something like a month.
Q. Where~
A. At home.
Q. Your home or his~
A. At my home.
Q. What did he price it all to you at~
A. $2500.00, is the best I remember.
Q. Then, when did he next mention it to you?
A. Well, I don't just exactly remember when he ]}ext
mentioned it to me.
Q. Did you say anything to him about it in the meantime~

A. I did, only once back along somewhere about March.
I looked at the house and had been once to look over the place
and I looked at the farm supplies and a.t the stock. ·
Q. When was that~
A. Must have been about June somewhere~
Q. Well, was that before the time that he had offered
to sell you the personal property, land and all?
A. What was before·~
Q. That you went
look at it~
A. Yes, sir, he had offered to sell me the land before.
Q. I believe you said he :first made an offer. How long
was it before he traded with you? Did you say about a

to

month~

A.

Oh, no.
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Q. You didn't say that~
A. I don't think I did.
Q. If you did it was correct~
A. I just don't remember anything about that.
Q. Well, you say you were there and looked -over the
place and at the stock in June~
A. Yes, sir, I rememberit was somewhere along about
. there.
Q. Did you ever talk it over any more after that. before
you traded-after that 1
A. No, sir, I have not.
Q. And so you traded with this man that .morning and
bought all this personal property which you hadn't seen since
in June~
A. Yes, I had.
Q. At a lump sum~
A. Well I bought it ·all together.
Q. From Bertis Kelly.
A. Bertis Kelly and his wife. I talked it over with her
when we come to the road that day.
[178]
Q. Had you ever talked with her before T
A. No, sir.
Q. Now, you say that Bertis told you that if J ess~es
were not in town that he would come on to town and make
you the deed~
A. Well, they took his acknowledgment.
Q. And he told you that he had had some trouble with
Jessees?
A. With Houston Jessee.
Q. What did he tell you the trouble was that he had~
A. He didn't tell 'me and I did not ask him?
Q. You didn't ask and· he .didn't tell you and you didn't
know what it was about?
A. No, sir.
Q. Did you know what it was about 1
A. No, sir.
Q. ·Had no knowledge of that1
A. Well, I heard what Houston Jessee said that they
fell out something about a note.
Q. Houston Jessee had bought some calves or cattle of
· some sort from Bertis Kelly about that time~ ·
A. I don't know what he bought.
Q. You do not know anything about itT
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No, sir.
Q. And Bertis Kelly owed Sam Jessee, a brother of
Houston, a note of about $200.00 at that time didn't he~
A. Yes, sir, I suppose he did.
Q·. And Sam Jessee and Houston Jessee wer trying to
get Bertis Kelly to let Sam Jessee have the note which Kelly
got from Houstvn· Jessee, on settlement of the not~ which
Sam held against Kelly~
·
A.

Mr. Lively: Objected to because irrelevant and not in
response to the. examination in chief.

A.. I do not know. ·
Q. You do not know anything about that~·
No, sir.
Q. Did yolL know anything about the note ·which Houston Jessee executed to Bertis Kelly "l
A. I suppose I did.
Q, Do you _know you did or suppose you did.
A.. I know I did.,
Q. What did you know about it~
A.. I know I bought it.
Q. When did you buy it~
A.. 16.t~h day of August .
Q. When did you buy the Iand from Bertis ¥
A. 17th day of Aug,us.t..
Q,. Same August~ ,
A. Same August.
Q. Same Bertis?
A. S:ttme. Bertia.
Q. Wha.t. time in the day of tne 16th did you buy this
A.

not~?

A.
Q.
A.
Q.
A.
o'clo.ck.

A bout 4 or 5 o ''clock somewhere aTong there.
Morning or afternoon?
·Evening.,
And bought the land' the next morning ·at what time?
Well, I suppos,e it was somewhere al'ong about nine

Q. What was· this· note for?
[l'fl!H

A.

Mill .. Lively: o~md;ected to fueeaus·e~ immaterial and
not resp.:@oo:siwe; to .the· examinatiolli in ehief..
You mean, what am·o·unt it was foT?i
}t giveR fo1r.'

Q. No, I m;eaN' whatt· was
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A.
Q.

I do not know.
And you swear that?

Mr. Lively:

Same objection.

A. I ain swearing that.
Q.

Knew nothing at all about it 1

Mr. Lively:
A.
Q.

~o, sir.
.
Ignorant on the subject.

Mr. Lively:
A.
Q.

Same objection.

Same objection.

Yes, sir.
What was the amount of itt

A. Sir~
Q. What was the amount of it?
A. $135 I believe.
Q. What did you give for it 1
Mr. Lively:
A.
Q.
A.
Q.
A.
Q.

Same objection.

I give $153.00 for two. Both of them was $202.00.
You mean you bought two notes?
Yes, sir. ·
Amounting to $202.00T
Yes, sir.
For $153.001

Mr. Lively: Same objection.
A. Yes, sir.
Q. Whose notes were these~ I mean, who signed them¥
A. Bertis Kelly and Houston Jessee.
Q. They were notes given by Houston Jessee to Bertis
Kelly?
Mr. Lively: Same objection.·
A .. Yes, sir.
Q. When were they

due~

Mr. Lively: Same objection.
A. I do· not remember now just when they was due.
Best I remember one was due from the :first to sixth day of
October, I believe. I do not remember. One was due ·along
about the last of October.
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Q.

Both of them been paid

since~

Mr. I..~ively: Same objection.
A. Yes, sir.
Q. What did you pay Bertis Kelly, money1·
A. Money.
Q. Where did you get it1
A. I got it at home. I had it at home.
Q. That night after you bought these notes-this night
of the 16th of August, 1922, where were you 1
A. I was at home.
Q. All night?
A. Yes, sir.
Q. What time did Bertis Kelly leave vour house· that
evening or night 1
A. Along about sun down.
Q. Anybody with him at all 1
A. Little Charles Kelly.
Q. His brother?
A. Yes, sir.
Q. Did you see him any more that night after he left
there?
[180].
A.. No, sir.
Q. See his wife that night 1
A. No, sir.
Q. You did not know what was going on at Arthur
Monk's that night when the deed froiG. Bertis to his wife was
acknowledged?
Mr. Lively: Objected to as irrelevant and not responsive to the examination in chief and because it attempts to
inject into the case hearsay statements which have not been
proven in this cause.
A. No, sir.
Q. If they had had a deed made you didn't know anything about it?
Mr. Lively: Same objection .
. _'\._, No, sir, I did not.
Q. Where did Arthur Monk, Justice of the Peace, live
from where you lived~
A. He lives across in the Corner Settlement from there.
·Q. If they had gone from their place to Arthur Monk's
place that night would they have passed your house~
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A. No, sir.
Q. flow close would they have come to it 1
A. Something like a mile from my house to the road
they went.
Q. Could they have come to your house~
A. They could by coming a long distance around.
Q. Did Bertis Kelly tell you anything about going to
Arthur Monk's that night and acknowledge a deed~
·A. No, sir.
Q. That was not mentioned~
A. No, sir.
Q. And you had no knowledge that such a deed had been
made or was going to be made at that time~
A. No, sir. He just told me that he had sold to his wife
and I didn't know anything about it.
Q. And that was all you knew about that-that he had
sold to his wife was all he told you 1
A.· Yes, sir.
Q. You had never talked to his wife on the subject~
A. No, sir, not at that time.
Q. And you did not ask him whether he had made a
deed or was going to make a deed~
A. No, sir, I did not.·
Q.. But you bought the land from him T
A. Him and his wife.
Q. How did you buy it from his wife when she was not
there and you had not seen. her?
A. When I met her over there-Q. When?
A. Over at the poor farm on the 17th of August.
Q. After you had bought the land on the night before?
A. I had only contracted it from Bertis. W a.sn't more
than 20 minutes apart.
Q. Close communication T
A. Yes, sir, tolerable close.
Q. So you got in a hurry then did you 1

Mr. Lively: Objected to as argumentative.
A. No, sir.
Q. Wasn't taking it quite as leisurely as you had been
during the last six months T
,[181]
A. Yes, sir, wasn't pushing the matter.
Q. Now, when yo11 come to town that day, who came
with you~

r
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J

A.
Q.
A.
Q.

Arnold Kelly, Otis Kelly and Odie Kelly.
Were the Jessee boys here~
I did not see them.
So the coast was clear so far as they were con..

cerned~

A. I did not see them~
Q. Why was it that you had to hold up a Justice of the
Peace and then make a search for Bertis along the road~
A. I didn't make any search for him at all. We just
went up the road and the first I seen of him was he was in
the road.
Q. lie was hiding when you passed~
A. I do not know.
·
Q. And you passed up by where you afterwards saw
him and saw nothing of him at that time~
A. Yes, sir.
Q. And you do not know where he was when you
passed~

No, sir.
Q. You do not know whether he dropped down out of
the sky or where he came from~
A. No, sir. I do not suppo~e he dropped out of the sky.
Q. You say he whistled~
A. Yes, sir.
Q. And then came on up~
A. Yes, sir.
·
Q. Had he told you to bring a Justice of the Peace?
A. No, sir.
Q. You decided that yourself~
A. He told me that if a Justice was here to bring him
and he could make the deed. If everything was not clear we
could bring him out there and take his acknowledgment the
same as if he was here.
Q. I believe you said the Jessees were not here f
A. I did not say that.
Q. Now, I believe you said you paid Bertis $300.00 out
there on the road f
A. No, sir, I did not. His wife told me out there on
the road to give him $300.00 for her.
Q.. You still didn't know anything about any .deed from
Bertis to his wife, did you~
A. I suppose it was his wife. 's deed that 've 'vent and
got to make the deed by:

. A.
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You suppose it was~
Yes, sir, I didn't read it.
What made you suppose~
We had it there.
Did Bertis say anything about a deed 1
No, sir.
Q. And you just supposed it was a deed V
A. Yes, sir.
Q. All you know about a deed is supposed 1
A. I suppose when I asked Ellis for a deed he would
not give ·me a stone.
Q. You bought it from Ellis~
A. No, sir.
Q. Was Ellis making ·a deed~
A. No, sir.
Q. So, you were leaving it to him entirely 1
[182]
A. Not exactly. I was having a deed made.
Q. And you did everything he told you to do about
it-I mean Ellis, did you~
A. So far as I remember I done all that Ellis told me.
Q. When did you say you paid Bertis the $300.00~
A. I paid him after that deed was made.
Q. Where?
A. At my home.
Q. After the deed was made and recorded?
A. Yes, sir.
Q. The deed recited and acknowledged payment in full
of the purchase· price, didn't it 1
A. Well, don't know. I do not remember· how it read
about that.
Q. Yon were present when it was writtenf
A. Yes, sir.
·
Q. Well, how was the party that wrote it directed to
prepare it in that respect f
A. Well, I and Kelly's wife told Mr. Meade the things
to put in the deed.
Q. How did you tell him the purchase money was to be
paid, is what I am trying to get at?
A. Paid in hand.
Q. Cash in hand T
A. Yes, sir.
Q. And the deed was made in that way1
A. Yes, sir, I suppose it was.
Q.
A.
Q.
A.
Q.
A.

r·
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Q. And not a· cent had been paid at that time 1
A. No, sir.
Q. The deed was reco.rded and not a nickel paid 1
A. Not until that evening.
Q. Then you went home 1
A. Yes, sir, I went home.
Q. Without having paid a dollar1
A. Yes, sir.
Q. With a deed on record for this land 1
A. Yes, sir.
Q. And without any note executed to anybodyf
A. No, sir.
Q. Anybody hold anything to show for it~
A. No, sir, I don't suppose there was.
Q. And when you got home you found B_ertis theref
A. Yes, sir.
Q. He was waiting for you 1
A. He was there.
Q. What time was that~
A. What.time was it when I 'vent home you mean~
Q. Yes¥
A. I guess ~omewhere close 4 o'clock. Along about that
time, the best I remember.
Q. How long did Bertis stay there that· afternoon~
A. He did not stay anytime~
Q. You knew he was going up there? .
A. No, sir, I did not.
Q. ;Had no informatio:q. as to that at all1
A. No., sir, I did not. All I know is his wife told me
to pay him that money.
Q. And you started out looking for him 1
A. No, sir, I 'just went home.
Q. Were you looking for him or not¥
A. No, sir.
Q. And when you got there you paid him this $300.00f
A. No, sir.
[183]
Q. In cash 1
A. In cash.
Q. Where did you get it'
A. I got it out of the bank down hflrP..
Q. What bank~
A. First National.
Q. Of Lebanon?
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f
A..

Of Lebanon.
Q. Who was present~
A. Arnold Kelly and my wife.
Q. And when you paid him the $300.00 he left, did he 1
A.. Not until after he had had his supper.
. Q. Where did he go 1
A.. I do not know.
Q. W·here did he say he was going1
A.. He never said.
Q. Didn't tell you he was leaving the country?
A. No, sir.
Q. When did you see him next?
A. I haven't· seen him since.
Q. Did you tell Kirb Thomas the next day in the conversation which you referred to awhile ago, that he was gone
out of the State 1
A. No, sir, I did not.
Q. You are sure of that~
A. I ani sure of it. How would I, when I didn't know
it myself that he was gone.
Q. That night had anybody come to your placeT
A. What night~
Q. This same night that Bertis took $300.00 and left 1
A. Odie Kelly was there the next morning.
'Q. Was he there when you went to bed?
A. No, sir.
Q. You didn't know he was there until the next morning?
A. No, sir.
Q. Well, the next morning did he tell you about the officers being on the hunt for Bertis'
A. He said Kirb Thomas and Roland Sykes was over
there.
Q. Over where 1
A. Their ho)lse.
Q. · What were they after 1
A. H·e didn't say what.
Q. Did he say anything at all about that 1
A. No, sir. I think he was wondering what they
·wanted ..
Q. After night did he say T
A. I don't remember whether he said after night or not.
Q. He was wondering what they were there forT
A. Yes,sir.
·

r
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Q. He didn't know about what their business wasf ·.
A. No, sir. He didn't tell me if he did.
Q. And then you started out to go where Bertis lived 1

A. Yes, sir.
Q. And on your way you saw this same···Kirb Thomas
and Deputy Sheriff Sykes, did you~
A. Yes, sir. .
Q. How far from. your home~
A. A mile and a half or maybe two, I don't just know
how much.
Q. At Munsey's store~
A. No, sir.
Q. Have any conversation with either one of them~
A. I talked to Kirb awhile.
Q. Did you learn anything about what their busi[184]
ness had been the night before at Bertis Kelly's placer
A. No, sir, I did not.
·
Q. Didn't ask anything about it~
A. No, sir.
Q. Neither one told you anything about· it~
A. No, sir.
Q. And you didn't know anything about it~
A. I have heard since that they had a warrant for him.
Q. When did you hear that~
A. I have heard since.
Q. Since what, do you mean~
A. Since that time, that they had a warrant for him.
Q. Since the time that you claim to have paid this money
to Odie Kelly?
A. Yes, sir.
Q. And you swear positively, that at the time you went
to Bertis Kelly's home that nobody had told you anything
at all about what Kirb Thomas and the officer being at Bertis
Kelly's home the night before for~
Mr. Lively: Objected to as irrelevant ·and immaterial,
and not r:esponsive to the examination in chiet
A. No, sir.
Q. What did Kirb Thomas tell you about that at Munsey's store~
A. He was talking about being raised in the Corner and
about being friends, and then he hushed and seemed to· be
in a deep study for sometime, then he say.s: ,;,I have kept

229

the damned Kellys up for the last 12 months in corn," and
I told him that wasn't anything to me.
Q. In corn~
A. Yes, sir.
Q. What did you understand his business -was over
th~re that day~
Mr. Lively: Same objection and because not responsive
to the examination in chief.

A. I do not know, I just supposed that J essees and
Kelly had had a racket and that Roland Sykes, maybe, had
a warrant for him and Kirb was trying to find out where
he was.
Q. What interest did l{irb have in it~
A. I don't know.
Q. And you had no curiosity to find out~'
A. No, sir. I wasn't trying to find out about their
business.
Q:. Kelly was: your brother-in-law'
A. Yes, sir.
Q. And you didn't ask a· single question~
A. N~ ~~
.
Q. You knew Sykes was Deputy Sheriff~. didn't you~
A. Yes, sir.
Q. Did you understand that he and Sykes were there
together at that time~ ·
A. There at the store~
Q. Yes~'
A. Well, I seen them both there but I don't know
whether they come there together or not.
Q. Was Sykes present at the time when you were talking to Thomas 1
A .. No, sir.
Q. He wasn't~
A. No; sir.
'[185 T
Q. And he didn't hear a word you said to Thomas
or Thomas to you 1
A. No, unless it was after he come up there, I asked
if any of them was going across the ridge now.
Q. You did have an idea that they had a warrant for
Bertis Kelly and were looking for him~
A. Yes, sir, thought he had had a racket with Houston
,Jessee.
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Q,. Didn't Kirb Thomas tell you there at that time that
he was endorser on a note for Bertis Kelly to Easterly Grain
Company for stuff that Kelly and his family had bought~
A. No, sir, he ·didn't.
Q. He didn't say a word to you ·about Kelly owing him
. anything,¥
A. No, sir~ ·
.
Q. Nor about Kelly owing everybody in the country?
A. No, sir. The only time that Kirb said anything to
me about him owing him anythi~g was here on the day he
rn ' : o me and you told me that you had sent him to me
to ask me if I had paid them and that he had an attachment
to run on me and I told Kirb I had paid them.
Q. Who told you that I had sent him to you 1
A. You.
Q.. Where~
A. In your ·office there.
Q. So if Thomas mentoned that debt there that day at·
Munsey's store, that Kelly owed him, he didn't indicate that
fact to you or in your presence~
A. No, sir, he did not.
Q. Then you went from there to Bertis Kelly's home?
A. Yes, sir.
Q. How far was that from Munsey's store?
A. I guess. 2 miles, maybe 2lf2·
Q. What time was it when you got to Kelly's house?
A. Well, just to guess at it-I .do not know what time
it was, but I guess it was half after 10 o'clock.
Q. Who was there~
A. His wife arld children.
Q. Where was Bertis~
~"'
A. I do not know.
Q. Did they ·know'
A. No. sir, said they didn't.
Q. Had he been there Rinee he left vour house~
A. No, sir, his wife told me that he had not been there,.
Q.. You didn't think anvthing strange: of that did you7
A. I didn't know flnything about it much, except that
he was away and that the officers was in there looking for
· · him and he wouldn't come in.
.
·
Q. In other words he was scouting T
A. I don't know whether he was scouting or not.
Q. Well, then you say you paid his wife .some moneyf
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.A. Yes, sir.
Q. How much?
A. $780.00.
Q. For the land you had bought from Bertis ~
A. Bertis and his wife. ·
Q. You were not afraid to do that¥
A. No, sir, I wasn't afraid.
Q. Perfectly at ease about it?
A. Yes, sir,,I was.
Q. Paid her cash?
A. Paid her cash.
Q. How much~
[186]
A. $780.00.
Q. Where did you get it~
A. Got it at home.
Q. Grow there?
A. No, it didn't grow there.
Q. Where did it come from before it got there?
A.. I can't tell you you just exactly-from several different places. I didn't put any certain amount anywhere.
Q. Where did it come from 7
Mr. Lively: Objected to because the witness has answered the question.
A.

What's the question?
The question is: Where did you get this $780.00 and
when?
·
A. Well, sir, I had money on hand at home for the last
5 or 6 years, some of this money that I had was from Bob
Taylor, some from Everett Rasnake-$500.00 from Everett
·· Rasnake, $285.00 from Levi Sykes, $175.00 from Geo. Hughes ·
and· the money where I sold turkeys and chickens and some
from C. R. Painter that I worked for.
Q. When did you get the money from Taylor?
A. I don't know exactly when, I never kept any account
of it. I got $600.00 from Bob Taylor sometime in the spring
that I let him have three or four years.
·
Q. What did you get from him, cash T
A. Checks.
0. Wbat cHd you do with thechecks 7
A. I got them cashed.
0. Where'
A. Down at the bank. hest I remember.
Q. First National Bank1
Q.

r
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A. Yes, sir.
Q. You mean you took the checks there and got cash
on them~
·
A. Yes, sir, I mean I took the checks there and got
cash on them.
Q. Didn't deposit in the bank1
A. No, sir, I didn't.
.Q. Then, when did you get the· money from Sykes 1
A. This spring was a year ago.
,Q. How much was that~
A. $285.00.
Q. Was that in cash or checks'
A. Checks.
Q. What did .you do with the checks~
A. Deposited them.
Q. To your credit~
A. To my crdit.
Q. In the. First National Bank1
A. In the First National Bank.
Q. Now, the cash which you got off of turkeys and
chickens, what did you do with that~
A. I guess I had a part of it at home.
Q. You are guessing at that then~
A. I can't tell you where I put all the money. I put a
part of it in the bank and kept a part of it out.
Q. What did you do with 'it when you got it cashed, is
what I am asking you?
A. I kept it at home as I told you awhile ago, when I
got cash.
Q. How long did yon keep it there~
A. r don't kno·w j11St that certain amount, how long.
[1871 I might have had some of it there for years.
Q. Now, the· $500.00 that you got from Rasnake,
when did you g-et that ar
A. I. think that has been 5 vears along this fall or last
fall. When the deed was made snows that.
Q. About 5 years a,g·o last fal11
A. Best I remember.
Q. Was that in cash or a check~
A. In cash.
Q. What did you do with that cash 1
A. I took it home.
Q. Now, there was $500..00 and something over $600.00
9
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that you had taken home in cash, was that all there the day
you paid this money to Odie Kelly~
A. What did you say~ .
Q. I said, this $500.00 and something over $600.00, that
you had taken home in cash, was that all there the day you
paid this money to Odie I{elly ~
A. $807.00 was there the day I paid Odie Kelly.
Q. What happened to the rest of it~
A. I paid for the things that we had to have there at
home and the balance that I had \Vas in the hank down here.
Q. The $500 that you got from Rasnake you had kept
there in the house all that time in cash~
A. I don't know whether some of the first money was
or not. It was all put together.
Q. When did you start a bank account~
.A. It has not been long. I do not know just when. I
do not remember.
Q. Best of your knowledge~
A. Something close 2 years I guess.
Q. 2 years from now~
A. Back.
Q. What did you start it for~ You could keep your
money at home~
A. I kept thinking I would put it there, and did, is all
I remember of it.
Q. How much did you put in f
A. I don't know how much the first time, exactly, the
best I remember it was $923 and some few cents.
Q. In the hank~
A. Yes, sir.
Q. Where did it come from~
A. Come from money I had made.
Q. Can you tell us where any part of it came from?
A. I told you some of it come from Everet Rasnake and
Bob Taylor and some from C. R. Painter.
Q. So, some of the money that you got from Rasnake
and some of the money that you got from Taylor, you did
deposit jn the hank~
A. Yes, I suppose I did.
Q. Now, how much of it~
A. I could not tell you, I do not know.
Q. Who does know?
A. Nobody, does I guess.

r
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Q. How did you happen to. bring a part of the cash to
the bank and leave a part of it at home~
A. Well, sir, I didn't want to put it all there, and I
thought I would put there so that when I got a chance to get
a little piece of land for a home, 1 would put it in there and
nobody could take it away from ·me.
A. Did you bank a part of the money you got from
Taylor and a part you got from Rasnake and leave a part
of it 1
[188]
A. I do not remember.
Q. Well, do you remember when you banked it~ ,
Mr. Lively: Objected to as repetition.
A. I told you, I believe, that it was something like 2
years go.
Q. How much was it'
Mr. Lively: Same objection, and because the records·
of the bank show this transaction.
A. I told you.
Q. Do you remember of bringing some cash from your
home and depositing it in the bank~
- A. Yes, sir, ·I do.
Q. How much~
A. I do not remember.
Q. About how much~
A. I can't tell you.
Q. Can you give any idea~
A. No, sir. The bank I guess shows that.
Q. Was it as much as $100~
A. Yes, sir, I suppose so.
Q. $200.00~
Same objection.
A. Yes ..
Q. $300.00f
A. I don't know, I told you.
Q. So you can't tell anything about what actually become of the cash that you got from Taylor and the cash that
you got from Rasnake for the land~
A. Nothing, only that I know I put most of it in this
trade.
Q. How ·did you happen to go to the bank and .get
$300.00 to take home to pay Bertis Kelly when you had
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$800~00

or $900.00, in the ~ouse 1
I had $807.00.
Q. Why didn't you use that there 1
A. Well, I suppose, I didn't have enough to pay them.
Q. You had enough to pay him 1
A. Yes, sir.
Q. And you paid him the identical $300.00 that you got
out of the bank that day1
A. Yes, sir.
Q. Now, when did you take this $870.00, that morning?
A. I didn't take $870.
Q. What was it 1
A.

A.

Q.
home in
A.
Q.

$807.00.
$807.00 instead of $870.00, that you took from your

cash. How much did you leave there7
I didn't leave any as I know of.

None that you ~now of~
No, sir.
Q. That is all• you had 1
A. All I had there~
Q. And you had exactly $807.00'
A. Yes, sir.
Q. Exactly what you wanted to pay Odie Kelly1
A.

Mr. Lively: ·Objected to because it misquotes the witness.
A.
Q.
[189]

No, sir, I didn't pay her all of it.
You say you didn't pay her all of it.
A. No, sir, I didn't.
Q. I believe you say you wanted to hold back
some~

A.

Yes, sir, Ii' said my intention was to .keep $30 or

$40.00.

Q. So you paid her all that you wanted to pay her~
A. Yes, sir.
Q. And you had exactly that amount there at home to
pay in cash~
Mr I..1ively: Objected to as it misquotes the witness.

A. I had the amount I paid her as I told you.
Q. What kind of money was that~
A'. There was some little hit of it in change.
Q. What kind of ch~ngeV
A. ·Dollars.

·
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Q.
A.
Q.
A.
change.
Q.
A.
Q.
A.
Q.

How many?
I do not remember.
About how many~
I do not know, but guess there was as $5.00 in

$5.00'
Best I remember. l\tfight have been $10.00.
Well, was there $5.00 or $10.00 Y
I do not know.
Was there any~

Mr. Lively: Objected as repetition.
A. It certainly was.
Q. You can't say whether it was $5 or $10.
A. In ,change. I could not.
Q. What else 1
Mr. Lively: Same objection.
A. SirY
Q. What else.
A. Bills.
Q. What sort~
A. $5, $10 and $20.
Q. How many fives, how many tens and how many
twenties¥
Mr. Lively: Objected to because irrelevant and immaterial and not responsive to the examination in chief.
A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.

I can't tell you.
You do not know about that¥
No, sir.
Any fifties?
No, sir.
Any hundreds?
No, sir.
And you do not know how many twenties Y
No, sir.
Was there any twenties?
Yes.
How many was there 1
I do not know.
Do you know whether there was five, ten, fifteen or

twenty?
A; I do not kno\v how rnany.
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Q. Can you give any ideaT
A. No, sir.
Q. Do not remember anything at all about that~
A. No, sir, I do not remember about how many pieces
there was. The best I remember was. some twenty dollar
bills, scme ten dollar bills, and some :five dollar bills,. and
maybe a two.
Q. Who counted them1
[ 190]
A. I did. .
Q. And you took a receipt for all of it, I believe
you say~
A. Yes, sir.
Q. You already had a deed of record acknowledging
payment in full.
A. Yes, sir, I suppose it was. I never read it.
Q. And you took a receipt?
A. Yes, sir.
Q. Yon didn't have as much confidence in them as they
did in you?
A. I do not know what confidence they had in me.
Q. Now you say you went to the Clerk's Office and had
some examination of the records made, I believe~
A. Yes, sir.
Q·. For the purpose, I believe you say, of seeing what
was against it .
.A. Yes, sir.
Q. You were not making an examination, I believe you
say, to see that the title was clear, but simply to find out
whether there was anything against the land or not~
A. I wanted a good title and that is what I was looking for.
Q. Did you say that you didn't examine as to whether
or not Bertis had any deed or his wife had any deed t
A. No, sir, I didn't read it I supposed it was to his
wife.
Q. And you said that you had had the title examined
sometime before that?
A. Yes, sir.
Q.. And at this time you were simply looking to see if
there was anything against the land'
A. I had been.
Q. Anything new. since the time you· first examined it.
A. I asked Ellis. if there was anything against it.
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Q. And you found some attachments there against Bertis Kelly¥
A. Yes, sir, Ellis told me there was some attachments
4
·
there.
·
Q. And you went with Odie Kelly to <mnsult with a
lawyer in regard to these attachments.
A. I went with her to see if she would agree for me to
hold this money to. pay these attachments.
Q. Well, you didn't need a lawyer for her to agree to
that did you 1
A. ·She was the one that wanted a lawyer. I didn't
want him.
Q. You went with her¥
A. I went to see if she agreed to it 1
Q. You were present when she consulted him 1
A. Yes, sir.
Q. And heard what she said to him and what he said
to her1
A. Yes, sir.
Q. And from her statement the attorney advised her
that in actions of this sort, creditors would have the right
to secure their debts by attachments 1
A. He did them two.
Q. Well, 'them two' were the only ones she knew anything about¥
A. I don't know whether she knmv anything about
[ 191] any others or not.
Q. And you heard the lawyer advise her to that
effect1
A. Yes, sir, I did·.
Q. Before any deed was written?
A. Yes; sir.
Q. Before any money was paid?
A. Yes, sir.
Q. Now, in regard to your conversation with Mr. Hargis, he advised you not to pay any money to Kelly didn't he 1
A. He did not.
Q. Did he advise you to execute notes for the purchase
price of the land which were not negotiable~
A. No, sir, he did not.
Q. He didn't do that~
A. He said that if I was going to give my notes to give
that kind ~nd I told him I was to pay money, and he reached
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me a couple of notes and I stuck them in my pocket and I
have them yet.
Q. Where are they r
~· Right here they are 1
(Witness produces notes.)
Copy.
Note No. 1.

$ ....... .

Due ............. .

No.
r..~e ban on,

v a., ............ 192 ..

. . . . . . . . . . . . . . . . . . . . . . . . . . After date ...... Promise to
. Pay to the order of ................................... .
. . . . . . . . . . . . . . . . .. . . . . . . . . . ~ . . . . . n·ollars.
Without offset for value received; and payable at The First
National Bank, Lebanon, Va.
This note is given on purchase price of land and is nonnegotiable.
The makers and endorserR of this note here by severally
waive the benefit of the home~tead·exemption as to this debt,
and further waive presentment for payment, protest and
notice of protest. The makers ·and endorsers of this note
further agree, that if suit is brought on same or placed in
the hands of an attorney for collection, they will will pay all
expense of collection, including ten per cent, for attorneys
fees.
Witness
Note No. 2.
$ ....... .

No. . . . . . . . .

Due ............. .

Lebanon, V a., ............ 192 ..
. . . . . . . . . . . . . . . . . . . . . . . . . . After -date ...... Promise to
Pay to the order of ....................................•
. . . . . . . . . . . . . . . . . . . . . . . . . . . ~ .... ·. Dollars.
Without offset for value received; and payable a.t The First
National Bank, Lebanon, Va.
This note is given on purchase price of land and is nonnegotiable.
The maker~ and endorsers of this note hereby severally
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waive the benefit of the homestead exemption as to this debt 1
and further waive presentment for payment, protest and
notice of protest. The makers and endorsers of this note .
further agree, that if suit iH brought on same, or placed in
the hands of an attorney for collection, they will will pay all
expense of collection, including ten per cent, for attorneys
fees.
Witness
Q. Will you file them with your deposition mark~
ed "Exhibit Hargis Notes~"
.A. Yes, sir.
Q. When he wrote these notes, which you have just filed,
had you ever said anything about giving them· on the land
at all ~
·
A. If I had I do not remember it.
Q. And you say you told him you were going to pay

[192]

cash~

A. Yes, sir, I told him I 1:vas to pay cash for it.
Q. Why did you take the notes~
A. I just took them and stuck them in my pocket, just
like he give them to me .
Q. Just for s6uvenirs~
A.. Yes, sir. If I was going to use them I would have
used them and they would not have been here.
Q. You did not use them~
A. N·o, sir.
Q. When you came back that day the deed was made
you went in the Clerk's Office and told Mr. Hargis that you
wanted him to record the deed~
·
A. Yes, sir.
Q. Right at once, did you~
A. No, sir, I didn't tell him right at once.
Q. Is that all you said to him~
A. I do not remember.
Q. Did you have any other conversation with him about
that time~
A. I think so, a little bit, but I do not remember what
was said.
Q. Did you tell him that you paid for the land in cash~
A. No, sir.
Q. Nothing said about that?
A. 'No; sir.

Q. Anything said at \that time :ab:outthe ::Iro~tes~
A. Not as I remember of. When ~he was dra~ng the
notes that is what I told him.
Q. Anything said ~etwe:e:n you and :\Kelly :a:bout giving
notes?
.
[193]
A. No, sir, I did 1Ioit ai'~k linylthing ··a;bout giving
·cany not~es. l ·didtr~t want :te give ifiim ~no'tes.
Q. Now, you sa~ that you ·~·oO'k. every doll~r of <nfoney
that you had back tlt:at ·day ·to ·Odie ~elly, this ·$807~·00 1
A. I took what money that I bn~ thet.e at hume.

Mr. Duff: You took it all, you sayl
Mr. Robinson : I took i 1t ·all.

Q.
A.
there at
Q.

Was this all you had at {hat timel
What money I had with me is .an 'the m'oney I had
home.
When did you get any .more cash th.ere cat home?

Mr. Lively:

Objected

to

'~M3

'irre1eva1ll

«a~n~ :.immaterial.

A. I have got a Httle all along since.
Q. How much have .:ytni got there j1!10W'
Mr. Lively: Counsel f·or the wltnes's lnslru·cls the witness not to answ€r this question tfn'less required t·o d.o so by
the Court.
Mr. Wilson: Couns·e1 ru;r complrainttnts s'tates that the
Court will· see the relevancy tYf this tBstimony, but lf it is
desired by counsel for the defendant the witness need not
answer this question, unless agreeable to them.
'
Q. Did you have any bank a~~ouftt 'e;icept that at the
First National Bank of Lebanon, Virginia'
-A. No, sir.
Q. How much money have you in the bank at this time 1
A. Not any.
Q. When did you withdraw it'
A. I do not remember.
Q. Since this suit 1
A. Yes, sir.
Q. You took it out T
A. Yes, sir, 1 took all my deposit t:Jut. It wasn't d:ta,wing any interest and I took it ottt.
Q. When~

,-
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A. After I· bought this land. ·
Q. That day~
A. · No, sir.
Q.. When did you take it out~
A. I do not remember.
Q. How long after that~
A. I do not- remember just exactly now. A week or
two or maybe three weeks.
Q. How long after this suit was brought~
A. I do not remember.
Q. Just as _long as it took you ·to get. to the bank
wasn't it~
A. As long as it took me to get to the bank f
Q. As long as it took you to get to the bank?
A. No, no.
Q. Well, how long was it?
A. I do not know how long it was.
Q. What is the reason you do not remember~
A. I just don't remember.
Q. And you got itout of there pretty shortly after thatf
A. Yes, sir.
·· ·
[194]
Q. Every dollar of it 1
A. Every dollar of it.
Q. Stuck it in your pocket 1
A. Stuck it in my pocket and took it home.
Q. How much did you take out~
A. Best I remember, $417.00.
Q. What did you do with it~
Mr. Lively:

Objected to as irrelevant and immaterial.

A. 'rook it home.
Q. You didn't loan it out did you 1
A. No, sir. ·
·
Q. Then it was drawing as much interest in the bank
or more than it is now¥
A. It was drawing just as much but not any more.
Q. You could put it on time deposit in the bank1
A. I could loan it out, but I didn't.
Q. Do you think it would be safer at home1
A. Well, I had it at home.
Q.. Will you file as a part of. your ·deposition a statemrnt nf your account at the First National Bank of! Leb[lnon, .,.rrginia, from the time that you started your account
until now¥
··
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A. No, sir, I will not. I do not remember how much I
had at the time I first deposited it.
Q. I did not ask you how much you had, I asked you if
you had any objection to filing a statement of your account
with the bank with your deposition~
A. I do not know how much I had in the bank at that
time.
Q. The books of the bank will show what you had in
there¥
A. That is all right, let them show, I don't care.
Q. Will you have a statement made by the bank and file
same with our deposition 7
Mr. Lively: Counsel for Albert Robinson says that they
will have statement made of the account of this witness if
the bank employees will make it without charge, or if it will
be paid for by the complainants, but will not make it at their,
expense.
Mr. Wilson: Counsel ,for complainant states that they
will pay for the statement at any time it is made and presented.
Mr. Lively: With that understanding, counsel for Albert Robinson says that they will undertake to have such a
statement made up, and that if it can be gotten, they will
have it filed with this deposition.
'[195]

Copy.
No. 6886
The First National Bank,
Lebanon, Va.

Statement of Albert Robinson account with First National Bank, Lebanon, Va.
Checks.

Checking Account.

Apr. 31922 ....... 215; 00
Apr. 27 1922 . . . . . .
5. 59
·May 30 1922 . . . . . . 10~ 00
May 30 '' · ,
2. 25
Jun 3 "
4. 35
J uh · 5 · :"
1. 00
Jun 6 ''
5. 91
Jun 7 "
16. 00

Deposits.

Mar 23 1922 ...... 285.00
Aug 181922 ....... 621.16
906. 16*
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Jun 26

Jul

5

Jfu.l 10

''
"

,,,

a:ul 13 .,.,
Jul 20 "
Aug 22 ''
Aug 23 "
Jan 11 1923
Jan 24 "

·8. 'f5
2.·00
l.r'{)@

'5.00
2.''85
'206.0"(!}

415.16
3.:5@
1.20

906.16*
Certificate of Deposit.
March 3, 19:2.2 purchased C. D. No. 3.35 .for $1,063 02 On
,June 3, 1923:., cilrew out $160.00 and renewed cert for $90R02
plus $10.63 interest on old cert. making a total of $913 65
0. D. No. 383. On Aug 17th 1922 cashed in Cert. for $913.65
and interest $7.51 ·making a· total of $921.16.

.J. S. HARGI8,
Asst. Cashier.
Q. Now, I believe you say that you bought a mare f.rom
Bertis Kelly the same morning that you bought the land
from him, in a separate tradeT
A. Yes, sir.
Q. And paid him $25~00 for her1
A. Yes, sir. I paid all of it together. What I was to
pay I paid all together. That is th~ way the account was,
all together- when I went to pay it.
Q. What sort of a mare was that T I mean what was
she worthT
A. I do not know what she was worth. I don't know
[196] much about the mare. She had knots on her front
feet of some kind, but I don't know what she was
worth.
Q. How old was shef
.A. I do not know how old she was. ,Just from. her
mo11th, I took her to be from 7 to 9 years old.
Q. What was she worth at that timeT
A. Well, I have since sold her for $40, and that was a
good price for her.
Q. When did you sell her f
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A. I sold her the same day I bought her.
Q. You didn't keep her long~
A. No, sir, I didn't want her long.
Q. Now, the personal property which you say you
bought from Bertis Kelly or Bertis Kelly and his -Wife, was
there some hogs and cow?
A. Yes, sir.
Q. Who did he get the hogs from?
A. I don't know who he got them from.
Q. You didn't know anything at all about thatT
A. Nothing, only what the old man Bill Nash told me.
Q. When did he tell you?
A. On the following Sunday, I believe after the trade
was made.
Q. Had you ever seen the hogs when you bought them T
A. Yes, sir.
Q. When?
A. When I went to his house.
Q. WhenT
A. Best I remember, along about June.
Q. What become of these hogs and this cow?
A. One cow there yet, that I got Mrs. Kelly, Chas.
l{elly's wife, to milk for her keep and the other cow his aunt
took her, and said that she belonged' to her---,Priss Kelly.
Q. Who took her?
A. Priss Kelly, I suppose she took her. She told me
that she was her cow.
Q. Who is Priss Kelly 1
A. Bertis Kelly's aunt.
Q. Whose wife~
A. N obodys. She is not married.
Q. She just came and took her away'
A. Yes. sir, I suppose she did, she took her and was
gone before I knowed it.
Q. You just let her go and didn't raise any question
about it~
A. Yes, sir, I asked her about the cow, and she said
she 'vas her cow and other people told me that she willed
away evervthing she had when she ·was sick to Bertis Kelly
and that George Puckett wrote the will and that when she
got well she took it back, is what I heard about that. So far
as to know, I do not know.
Q. You let her take the cow on without anv law suit or
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anything of that sort.
A. J didn't think I could hold her~
Q. . And didn't try~
· A. No, sir, I haven't tried.
Q. Although you bought and paid for he'rf
A. Yes, sir, I paid for her.
Q. What become of the hogs~
A. Some of them I sold and I have got one.
[197]
Q. Did Full Kelly get any of this property f
A. Yes, sir..
Q. What did he get~
A. The sow and pigs.
Q. Sow and how many pigs f
A. Six.
Q. What did he pay for them f
A. $25.00.
Q. Cashf
A. Yes, sir.
Q. Didn't he get them on a debt that Bertis owed him~
A. No, sir, he did not.
Q. Who made the calculation to see how much you were
due on this land after assuming the judgments; and liens~
A. I ~ounted it, and his wife, Bertis' wife counted it..
Q. Did anybody else cdunt it for you f
A. No, sir.
Q. You didn't ask Mr. Hargis or Mr. Meade to count itf
A. No, sir, I didn't.
·
Q. And you made sort of a rough calculation and agreement with them that if it wasn't correct that either of you
·were to make it good 1
·
A. Yes, sir.
Q. You were in the hole when you closed up~
A. No, sir, I wasn't in the hole.
·
Q. I believe you say you held back $30 or $40 to make
yourself safe 1
A. I ajmed to, but I didn't have as much as I thought'?·
Q. What then 1
· ·
A. I aimed to hold it back until T saw what the costs
was on the R,oebuck debt.
Q. You did not assume that there was any other debts f
A. No, sir.
Q. Didn't think anything at all about that T
A .. No, sir.

247
Q. You have told about what money you have had going back I believe, about 5 years, from different sources.
Have you spent anything during that time~
A. Yes, sir, I have spent a little along.
Q. I believe you say you have a wife and six-·children 1
A. Yes, sir.
Q. And you have had no other income except what( you
have made?
A. No, sir, proceeds of the stuff made and raised on
the farm and stuff we sold to buy other stuff with.
Q. One of the attachments which you found out about
and which Odie Kelly consulted with an attorney about in
your presence, was in favor of Sam Jessee was it not 1
A. Yes, sir, that is the one she was asking about.
Q. On a note for about $200.00 was it?
A! Yes, sir.
Q. A.nd she advised with an attorney whether or not
they could keep from paying it, didn't she?
A. She didn't say anything about not paying it at all,
she just talked about it not being d~e.
Q. On what point was she asking the advice of counsel?
A. Well, she just asked him about if it wasn't due to
be paid, and he told her that he thought he had a right to
make his debt safe.
'
Q. And you were consulting him too, to see whether
or not if you bought the land· as the matter stood at that time
you would be liable for this debt?
[198] ~ A. No, sir, I wasn't, I didn't care who I paid the
money to. I had just as soon paid it to him as to .
paid it to Kelly.
Q. And she was just asking to find out whether or not
they could sell the land and collect the purchase money without paying this debt1
A. She never asked anything about selling the land.
Q. What was she asking aboutT
A. I told you a minute ago.
Q. And that was whether or not they had a right to
sue on the note before it was due?
A. Yes, sir.
Q. And the attorney advised her that that could be
done ':vhere the party who owed anything was disposing of
his property as there was evidence of his beating his debts T
Mr. Lively:

Objected to because it misquotes the wit-
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ness and the witness has stated several times what conver..;·
sation occurred.
Mr. Wilson: Counsel for the complainants states that
he had no intention of misquoting the witness.
A.

No, sir.

Q. And he did not advise her that suit or attachment
on a note not due could be· brought where the party who
owed the note was disposing of his property with the inten~
tion o£ defrauding his creditors~
Mr. Lively:
A.

Same objection as above.

No, sir.

Q. Nothing of that
Mr. Lively:

sort~

Same objection.

Said what I told you.
!_ ncl what he said vvas that where a party that owed
a note was selling his property or his home, that this could
be done, is that right?
A.
~

Mr. Lively: Same objection as above.
A. N ~' sir. She didn\'t ask that at all. She asked if
she was due to pay the note not due, and he told her that if
a man was selling what he owned that a man had a right to
make his debt safe.
Q. That was ·before you had paid
cent or taken any
deed?
A. Yes, sir.

a

Re-Direct Examination.
By Mr. Lively:
Q. Mr. Wilson asked you about the Houston Jessee
notes. Did you sue on one of these notes in the Circuit Court
of Russell County~
A. Yes, sir.
Q. Was defense made to that suit and the suit passed
over several terms of court?
Mr. Wilson: Objected to as immaterial.

A.

Yes, sir.
What was finally done in regard to that suit and
what has been done hi regard to the amount due you on these
Q.
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:notes~

Mr. Wilson:
A.
[19·9]

Same objection.

It has been paid to me. I reckon they just quit~ I
didn't stand him any trial.
·
Q. State whether or not you got a judgment on
the note you sued on 1
·

Mr. Wilson: Same objection.

A. Yes, sir, I got a judgme,nt for the same amount I
sued on.
Q. Mr. Wilson asled you about the value of this horse.
I believe you told him you 8old the horse that afternoon.
Who did you sell it to f
A. Sold .it to Caney Dye.
Q.. F'or how mt1ch ~
.l\... $40.00. $41.00 ·with the hritdle.
Q. Did any one go home vvith you from })erp in Lebanon tha.t afternoon and if so who~
A. Caney Dye went home with me.
Q. I believe you stated that when the· I{eHy boys came
to your house the next morning· after . JO'lll made this trade
and told you that Roland Sykes and Kirb Thomas had been
there at their home the night before,. did he say whom they
were inquiring for and if so who did they say1
A. Well, sir, I don't remem.ber jug;t exactly but s;ome
of them said something about inquiring for E·ert. I do not
remember well enough to tell whether he did or didn't.
Q. What time of day' was it when you had the deed
admitted to record~
A. It was about one o'clock.
Q. I notice here that the deed to Odie Kelly was admitted to record at 9 :30 on the morning of the 17th. Were
you in Lebanon at that time~
A. No, sir, I was not.
Q. Where were you~
A. I 'vas at home.
0. Mr. Wilson also asked :vou about this cow that you
say Priss Kelly took back. Did you know of her having
made this will or know of its conditions before you bought
this property?,
A. I did not know that thj ;s cow belonged to here at
all: 1 had heard that she had made a will of what she owned,
but I did not know that this cow belonged to her.
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Q. After she took this cow back were you advised that
you couldn't hold the cow~
.
A. Yes, sir. Some people told me that I couldn't hold
her~

Re-Cross Examination..
· By

~Ir.

Wilson:
Q. Who advised you that you couldn't hold the cow~·
A. I do not remember. I have heard one or two say
that they thought I couldn't hold her. I believe Frank Yates
told me that he didn't think I could hold her.
Q. You didn't advise with any lawyer~
A. No, sir.
Q. You didn't care much about it anyway~
A. Yes, sir, I would like to have had the cow.
Q. She didn't cost you anything~
J.l. 1r~s, sir.
·
Q. And Dye went home with you on the same day the
trade was made t
A. )[es, sir. ·
Q. What was he going for?·
.
[200]
A. He is the sa:tne one that carries the mail here
and I suppose he was on his way home.
Q. And he went on home with you and you sold him
the horse that afternoon Y
A. )[es, sir.
Q. And he took her away~
A. Yes, sir.
Q. For $40.007
A. Yes, sir, $40.00.

And further this deponent sayeth not; and signature
waived.
[201]

5.

DEFENDANT'S EVIJ?ENCE.

M. P. Artrip, et al., Complainants,
vs.
B. A. Kelly, et al., Defendants.
Met at the office of Bird & Lively in the town of Lebanon, Virginia, this the 22nd day of October, 1923, at 11
o'clock, pursuant to notice hereto attached, for the purpose
of taking depositions to he read on behalf of defendant,
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Albert Robinson, in a certain suit pending in the Circuit
Court of Russell County, wherein M. P. Artrip etc. are .complai~a'nts and B. A.' Kelly etc. are defendants.
compl~inants.

Present:

B. T. Wilson of counsel for

Present:

A. G. Lively of counsel for defendant, Albert
Robinson, and Albert Robinson in person.
ALICE KELLY.

Thence came Alice l{elly a witness of lawful age who
after being duly sworn, .deposes and says:
Direct Examination.
By Mr. Lively:
Q. Where do you live, Mrs. Kelly, and how old are you 1
A. 53 years old and live over in the valley.
Q. In Russell County~
A. Yes, sir, in Russell County above Cleveland, about
three miles east of Cleveland.
Q.. How long have you lived in .Russell County 1
A. Well, I was bo;rn and raised in Russell County. I
have lived about 30 years where I live; was raised in about
two miles of where I live.
· Q. What relation, if any, are you to Albert Robinson V
A. Albert Robinson is my son-in-law.
Q. Were you present at your home in this county on
an occasion in August, 1922, when R. F. Sykes· and Kerbe
Thomas came to your home one night looking for or asking
for B. A. Kelly, were you present there at that time?
A. Yes, sir, at home.
Q. What if anything, did they say when they first came
there?
A. They called if Bertis was there.
Q. It has been testified to by Kerbe Thomas and H.
F. Sykes that they told you there at that time that B. A.
Kelly had beat some people out of their money and
[202] they were after him or words to that effect, did Kerbe
Thomas or Rowland Sykes .either make any such
statement as that there at that time~
A. No, sir.
· Q. Did you, at that time, ask these parties what they
wanted Bertis Kelly for?
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A.· I asked them if they wa:nted to see Bertis ¥
Q. What did they teH you, if anything 1
A. Mr. Sykes didn "t say anything and Mr. T'h([)ll1!J!aS· said
that I would hear from it later.
Q. State whether or not that was all the information
they gave yon as to what they wanted With Be-:rtis !{ellyf
A. That was all they would ten me, all they said and
all I could get them to say.
Q. It is also testified to by these parties, or qne of
them at least~ that at that time your husband, Charles Kelly~·
stated to these parties that Arnold Kelly had walked do"\Vn
under the hill; or around the hili, or something to that effect,.
did your husband make any such statement there at that
time~

A. No, sir.
Q. Where was Arnold Kelly so far as you know!
A. He started out to Albert Robinson ''s.
Cross Examination.
By Mr.
Q.
A.
·time ..
Q.
A.

Wilson:
What time did Aronid Kelly start to Robinson's ~
S'ometime in the afternoon, I cou~dn"t tell yon what

Bef'ore nigntf·
Yes, sir,, before night.
Q.. What did he go to RQ,himso:n's, for~
A. He was :~d our house ~)ln a visit and
to see his sis:it.e;r and kids,. s~l' he told me\.

was~

going over

Re-Examination.
By Mr.

L~ively :

Q. 1\f:rs. J{elly, ] O·mitted to ais1t yon who aU We're present there at the time and heard ithe conversation between you
all and Sykes and Thomas; that night 1
·
A. ""\Ven, there was: r:ne, Bertis' Kellyfs wife, Arnold
Kelly's wife, Odis Kelly, Ross Kelly, Eula; KeUy and! Guy
Kelly. He is 13 years old and he heard the- eon:Versation too.
Further she sayeth not; signafurEL -wai::v~d!:

c
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MATTIE KELLY.
Thence came also Mattie Kelly, another witness of lawful age who after being first duly sworn, depos.es and says:
Direct Examination.
By Mr. Lively:
Q. Is your name Mattie Kelly~
A. Yes, ·sir.
Q. Where do you live, Mrs.. Kellyt
A. Live on Dumps Creek.
Q. How old are you~
A. 21.
Q. Whose wife are you and what relation are you to
Albert Robinson~
A. I am his brother-inlaw's wife., Arnold Kelly.
{203]
Q. How long have you lived in Russell County?
A. About 6 years.
Q. Where were you raised T .
A. In Wise County mostly.
Q. Were you present at Mr. Charles Kelly's on an oc.easion one night in August, 1922, when R. F. Sykes and
Kerbe Thomas came there looking for B. A. Kelly, I mean
were you present at that time 7
A. No, not at Charles Kelly's. I was over at Bertis'
house but came shortly after-Q. What time did you get to Charles' house with refer'ence to the time that Sykes and Thomas came there 1
A. Right in behind them. They went around the road
and we came the near way.
Q. Did you hear the conversation· that took place there
between the Kellys and Sykes and Thomas?
A. Yes, sir.
Q. It has been testified to by Kerbe Thomas and R. F.
Sykes that at that time Kerbe Thomas told the Kellvs that
B.ertis Kelly had undertaken to heat a iot of people.; out of
money rnd they had a warr:=~nt for him, did he make any
such statement there at that time 1
A. No, sir.
Q. What, if anything, did l{erbe Thomas say when
asked what they wanted Bertis Kelly for 1
.A... Said he had some papers for him.

254

Q. Did he say anything else 1n regard to what the
charge was against him 1
A. No, sir.
Q. Did any one ask hini what the charge was f
A. Yes, Mrs. Kelly asked what they wanted with him
and what did he have the papers for ..
Q. ·What did Kerbe Thomas say
.
A. Well, he didn't say anything until she asked him
twice and he said, ''Mrs. Kelly, you will find out later.''
Q. It has also been testified to by R. F. Sykes and
Kerbe Thomas that Charlie Kelly stated to these parties.
there that night that Ar·nold Kelly had walked around under'
the hill and he supposed he was coming back-A. No, sir."
Q. No such statement as tha.t1
A. No, sir.
.
Q. Where was your husband that night so far as you
know1
A. He said he was going to Albert Robinson's in the
afternoon.
·
Q. Was he there at Mr. Charlie Kelly's any time .that
night1
A. No, sir.
Cross Examination.
By Mr. Wilson:
Q.. What did your husband go to Albert Robinson's for~
A. He went there to see his sister and children he ·said.
Q.• Just on a visit 1 ·
A. .Yes, sir, just on a visit.
Q. H9w did it happen that you didn't go along with
·him 1
A. Well, I didn't have anything to ride, he werit horse
back?
[204]
Q. · When did he come back1
A. Next· morning about the middle of the morning,.
in the forenoon.
Further she sayeth not; signature waived.
ROSS KELLY.

Thence came Ross Kelly, another witness of lawful age,
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·who after being first duly sworn, deposes and says :
Direct Examination.
By Mr. Lively:
Q. How old are you, Ross 1
A. 18.
Q. Where do you live and what do you do~
A. Clinch Valley, farm.
Q. What relation are you to Albert Robinson~
A. He married 'my sister.
Q. Were you present over there at your father's home
in Reed's Valley in this county in August, 1922, the night
when R. F. Sykes and Kerbe Thomas came to your father's
home looking for B. A. Kelly 1
A. Yes, sir.
,
Q. It has been testified to by R. F. Sykes and Kerbe
Thomas that there at that time Kerbe Thomas told your people that Bertis Kelly had beat a lot of people out· of some
money and they were looking for him, did Kerbe Thomas
make any such statement there at that time~
A. No, sir.
Q. It ·has been testified to by Kerbe Thomas and R. F.
Sykes that your father, Charles Kelly, told them there that
night that Arnold Kelly had walked down around the hill and
was coming back, or words to ,that effect, did he make any
such statement as that there1 ·
A. No, sir.
Q. Was Aronld Kelly there that .night1
A. No, sir:
·Further he sayeth not; signature waived.
MRS. CORRIE ROBINSON.
Thence· came Mrs. Corrie Robinson another witness of
lawful age, who after being first duly ilworn, deposes and
says:
Direct Examination.
By Mr. Lively:
Q. How old are you Mrs. Robinson, and where do you
live~
·
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A. 36 years old, live back here 1n the Corner Settle..
ment, in Russell County.
Q.- What relation are you, if any, to Albert Robinson 1
A. Why not any only by marriage, I married his
brothe~
Q. I will ask you to please state whether or not R. F.
Sykes and Kerbe Thomas came to your house about the time
Albert Robinson claims to have bought the land in controversy in this case and whether or not R. F. Sykes said anything about Albert Robinson there at that time~
A. Yes, he c2cme there and he said that Albert ·Rob[205] inson had fixed himself to be broke up, that is just
what he had done and that Albert Robinson was fooling with a bad egg if he just had a kno-wed it.
Further she sayeth not; signature waived.

ARNOLD KELLY.
Thence came Arnold Kelly, another witness of lawful age;.
who after being first duly sworn, deposes and says:
Direct Examination.
ByMr. Lively:
Q. Mr. Kelly, have ~on already testified once in this
case?
A. Yes, sir.
Q. It has been shown in the evidence that you were at
the store house of Ike Munsey's on the morning following
this tntde and that Kerbe Thomas and Albert Robinson went
into a back room of this store and stayed in there sometime,
I will ask you to please state how long, in your judgment,
they were in this back room 1
A. Well, I wasn't paying much attention to the time,
som.ething- like 5 or 10 minutes, something like that.
:Q. Was there anyone else at that stor.e trading while
they were in there 1'
A. No, sir.
Q. It has also been t.estified to by R. F .. Svkes that
when th0se parties c9me out of the store that R. F. Sykes,
Kerbe Thomas and "Albert Robinson had a cDnv:ersation in
the yard or road for .a few minutes, state whether or not
that is correct f
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.A. No, sir, they didn't have no conversation at all.
Q. What did Albert Aobinson do when he came out of
this room?
A. He came on out of the store and got on hil3 horse
and me and Odis on our horses and went on up the road.
Q. It has also been testified to that a little Hughes girl
came in the store while you all were in there and did some
trading~

A. N 0, sir, Bhe wasn't there, we met her near T,aze
Compton's barn,· near the side of the road.
Q. Was that, or not, after you all had ,seen Thomas and
Sykes there at the store and had left coming aw~y~
A. Yes, sir.
Further he sayeth not; signature ·waived.

ODTS KELLY.
Thence came also Odis Kelly, another witness of lawful
age, who after being first duly sworn, deposes and says :
Direct Examination.
By J\IIr. Lively:
Q. Mr. Kelly, have you -already testi:fled in this case?
A. Yes, sir..
Q. W·er,e you present at the .store house of Ike Munsey's
on the morning after this 1and deai along with Albert Rob- ·
inson and your brother, Arnold Kelly, when you met Kerbe
Th0.:rnas .and R~ F. Sykes there, wer.e y,ou tihere·1
A.. Yes, sir.
[206]
Q.. It has been ·shown that Kerhe Thomas and Albert .Robinson went into a hack room of th:Us .store and
;stayed a short time together., how loJJ;g~ in your opinion, did
they stay in this back room~
A. About :5 minutes.
'Q. It has als0 been testified to that while you all were
ther.e a little daughter !()T 'George .Hmghes" cam,e i:n .the ,s.tore
and tli'aded scnne., is that cnrr.e.ct ~
A: N.o, .sir.
·Q. Did you aJI meet this littile :girl .af>ter you left the
stGre, and if so, where~
.A. We :me,t her right about 'iEaze Compton's harR, it is
not his barn now.
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Q. How far from this store was th~t 1
A. Well, it -is a short distance, I hardly .know how far
to say .
.Q. Well, the best of your judg~ent ~
A. Well, I Will say it is between 400 and 500 yards.·
Q. It has .also been testified to by Kerbe Thomas and
R. F. Sykes that Kerhe Thomas, R. F. Sykes and Albert Rob ...
bison had a conversation in the yard· or the road as Albert
Robinson was leaving the store, or about that time, did any
conversation of that sort occur there between these parties?
A. No, sir.·
Further he sayeth not; signature waived.
PRISCILLA KELLY.
Thence came also Priscilla I\:elly, anothe:r witness of lawful age, who after being first duly sworn, deposes and says:
Direct Examinatioi,l.
By Mr. Lively:
Q. How old are you 11Irs. -Kelly 1
A. 50 years old.
Q. Where do you live?
A. I live near Albert in Reed's Valley.
Q. What relation are you .to Bertis Kellyf
A. I am Bertis Kelly's aunt.
Q. I notice you have a petition filed in this case purporting to be signed by you in which it is charged that this
land and property in controversy was coriyeyed to Albert
Robinson and received by him for the purpose of defraud. ing creditors, did you authorize any such statement as that?
A. No, sir, I didn't. I will tell you how that was, Mr.
Lively. I sent notes here by my brother and told him if he
met Mr. Bert Wilson to give my notes to him and if he didn't
meet Mr. Wilson to bring them back to me and instead of
that he met old man Finney ·and Finney took them and kept
them for fifteen per cent and I have been mad about it ever
since. I wanted to get my money out in case the suit was set
aside but if it wasn't just to let it alone. I never seen Mr.
Finney or I would have took them from him. I never thought
of fraud, they were just plain, good notes. Now that is the
way Finney treated me.
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Q. Did you ever charge, or authorize any person to
charge in your name, that Albert Robinson had been guilty
of fraud in this transaction~

Excepted to because irrelevant and immateriaL__
A.

No, sir.

[207]

Cross Examination.

By Mr. Wilson:
Q. I believe you said you wanted to get your money out
in case the case should be set aside.
·
A. If it should be set aside, but Finn·ey went and took
it. I wanted to give my notes to Mr. Wilson but Finney kEppt
them for fifteen per cent. If I had been able I would have
took them away from Finney, no man would treat a woman
like that.
·
Further she sayeth not; signature waived.
No other witnesses appearing at this time the further
taking of these depositions is adjourned until the 8th day
·of November, 1923, to be then resumed at the same place
and for the same purpose and between the same hours as in
the- caption and notice above set forth.
·
Given under my hand this the 22nd day of October, 1923.
MARGARET DUNLAP,
N. P.
1\!Iet at the office of Bird & Lively this the 12th day of
November, 1923, at 11 o'clock a. m. for the purpose of taking
depositions to be read on behalf of defendant, Albert Robinson, in a certain suit in chancery now pending in the Circuit Court of Russell County, Virginia, wherein M. P. Artrip et als. are complainants, and B. A. Kelly et als. are defendants .
Present:

B. T. Wils_on of counsel for complainants.

Present:

A. G. Lively of counsel for Albert Robinson
and Albert Robins on in person.
J. F. YATES.

'l,hence came J. F. Yates, a witness of lawful age, who
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·after being duly sworn, deposes and Bays ~
Direct Examination.
By Mr. Lively:
Q. Mr. Yates, are you the same J. F. Yates who has
heretofore testified in this cause~
A. Yes, sir.
Q. I will ask you to please state whether or not during the Ia;st year you were present over here about the court
hou·se in Lebanon, and whether or not you he.ard R. F. Sykes
make any rrem·arks abou.t the case her·e in controversy, and
whether ror :not you heard him Inake alJly ;remarks ,about .Albert Robins on~
A. .N·ot in the last year, I have :not.
Q. About when did you hear .him make such iremarks 7
A. During the September court of· 1922.
Q. I will ask you to please state whether or not Mr.
Sykes .said there at that time that Albert Robinson got a
.Justice of the Peace and took him to the woods and had the•
tileBds ihere in controversy prepared and .fixed up,, :or w0.rds
to that eff~ct 1
A. He did.
.
Q. I wiU ask yoR to please :state what his general feeling as manifested by his conversation to you at that time,
was toward Albert R:obinson'~
·
A. It was against him, that was his talk, as I understood it.
Cross Exa:mination.

By Mr. Wilson:
Q. ·You ·Inean his talk was against
A. Yes, sir.
I

~11m·~

·Further be sayeth not ; signature waived.

GUY KELLY.
Thence came Guy Kelly, anofher witness of lawful age,
who afteT being du~y .sworn, de,poses and says:
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Direct Examination.

[209]

By Mr. Lively:
Q. Is your name Guy Kelly ?
A. Yes, sir.
Q. Whose son are you, Guy, and where do you live 7
A. Charlie Kelly's son and live in Russell County.
Q. Were you present over there at your home last August a year ago when R. F. Sykes and l{erbe Thomas came
to your home looking for your brother, Bertis Kelly~
A. Yes, sir.
Q. Did you hear all the conversation that occurred there
at that time between Sykes and Thomas and your people 7
A. Yes, sir.
Q. I will ask you to state whether or not your mother
asked Mr. Sykes and Mr. Thomas what they were after Bertis
Kelly for, did she ask them that~
A. Yes, sir.
Q. How many times?
A. Twice.
Q. What did they tell her?
A. Said, "Mrs. Kelly you will hear from it later."
Q. Did they ever ·at that time tell her what they were
after. Bertis for~
A. No, sir.
Q. It has been stated here by Kerbe Thomas that your
father, Charlie Kelly, told him that your brother, Arnold
Kelly, was down under. the hill and was coming up to the
house, or words to that effect, did your father make any such
statement as that?
A. No, sir.
Q. Was Arnold Kelly there, or at your home that
6

night~

A.
Q.
A.

No, sir.
How old are you, Guy 1
12 years old.

Furth~r

he sayeth not; signature waived.
EULA_ MAY KELLY.

Thence came Eula May Kelly, another witness of lawful
age, who after being first duly sworn, deposes and says:
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Direct Examination.
By Mr. Lively:
Q. Where do you live, Miss l{elly, how old are you and
whose daughter are you~
_
A. Oharlie Kelly's .daughter, 14 years old, and live in
Russell County.
Q. Were you present at your home in August, 1922~
when Kerbe Thomas and R. F. Sykes came to your home·
looking for your brother, Bertis Kelly~
A. Yes, sir.
Q. Did you hear all the conversation that took place'
between them and members of your family there at that
time?
A. Yes, sir.
Q. I will ask you to state whether or not your mother
asked these parties what Bertis Kelly was charged with and
if so how many times she asked them and what their reply
w~Y

·

A. She asked them twice what the papers was for
[210] and after she had asked twice Mr. Thomas said,
"Mrs. Kelly, you will find it out later."
Q. Did they ever at that time tell her what Bertis Kelly
was charged with~
A. No, sir.
Q. It has been stated here by Kerbe Thomas that your
father, Charlie Kelly, said to him there that night about the
time a dog began to bark that the dog was barking at Arnold,
who was down under t;he hill and was coming up, did your
father make such a statement as that'
A. No, sir.
Q. Was Arnold Kelly there at that time that night'
A. No, sir.
,
Further she sayeth not; signature waived.
ALBERT ROBINSON.
Thence came also Albert Robins on, a witness of lawful
age, who after being first duly SWOrl), deposes and says :
Direct Examination.
By Mr. Lively:
Q. You are the same Albert Robinson who is a party
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to this suit and have already testified in this case~
A. Yes, sir.
Q. It is evidenced that a little Hughes girl was met by
you all on the morning after this land transaction near Ike
Munsey's store, have you had this little girl summoned and
tried to get her here as a witnessA. Yes, sir, I tried to g·et here here.
Q. How old is this little girl~
A. I don't know just how old she is, 10 or 12 maybe 13
· years old, I just don't know.
Q. I believe you are a son-in-law of Charlie Kelly's ~
A. Yes, sir.
Q. Why have you not had him here as a witness~
A. Well, his mind seems to be bad.
Q. l-Ias he or not, been adjudged insane since this transaction'
A. Yes, sir.
Cross Examination.
By Mr. Wilson:
Q. He was judged insane after he was indicted in connection with the escape of Bertis Kelly from the officers over
there at his house, wasn''!: he~
A. Yes, sir, I think so.
Further he sayeth not; signature waived.
And thereupon defendant, Albert Robinson, asserts that
he has completed his rebutt.al evidence.
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CLERK'S CERTIFICATE.

Virginia,
County of Russell, to-wit:
I, E. R,. Combs, Clerk of the Circuit Court of Russell
County, in the State of Virginia, do hereby certify that the
foregoing is a correct transcript of the record in the late
case of M. P. Artrip, et al., complainants, vs. B. A. Kelly
et al., defendants, lately pending in said Court, ·and that before said transcript was made out and delivered the attorneys for the defendants had notice. of the transcribing of the
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same.
Given under iny hand this 6th day of' December, 1925..

E. R. COMBS,
Clerk..
Fee: $138.45.
A Copy,

Teste:
J. M. KELLY,

Cle,rk.
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