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IN THE

Supreme Court of Appeals of Virginia .
AT RICHMOND.

CITY OF

RICH~IOND

v.
VIRGINIA BONDED WAREHOUSE CORPORATION.

To the Honorable J·udges of the Supre·me Court of Appeals
of Virginia:
Your petit~ouer, the City of Richmond, a municipal corporation chartered by the General Assembly of Virginia, respectfully represents that it is aggrieved by a final judgment
rendered against it in the Law and Equity Court, Part Two,
of the City of Richmond, on the 1st day of March, 1926, in
the sum of twelve thousand two hundred a-nd fifty-two &
39/100 dollars, with interest thereon at the rate of six per
centum per annum from the 12th day of November, 1925,
until paid, which said jlldgment was rendered in a certain
action at la"r wherein Virginia Bonded Warehouse Corporation was plaintiff and Grinnell Company Inc., and petitioner
were defendants. A transcript of the record of the judgment aforesaid is herewith presented as part of this petition. The said plaintiff will be hereinafter referred to as
plaintiff, and the co-defendant, Grinnell Company, Inc., will
be referred to as Grinnell. All italicized language will be
petitioner's unless otherwise indicated.
CASE STATED.
On and prior to September 17th, 1923 (the date of the injury complained of), plaintiff was the owner and operator
of three public warehouse buildings in the City of Richmond
on Cary Street between 17th and 18th Streets, known and
styled respectively as warehouses A, B and C. Warehouse
A is located at 1Jle northwest corner of 18th and Cary
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Streets; warehouse C is located just west of it; and warehouse B is directly opposite warehouse A on the south-west
corner of 18th and Cary Streets.
In the year 1909 there was installed in said warehouse A, ·
pursuant to a resolution (p. 199') of petitioner's committee
on water, an automatic .water sprinkler system which had
for its purpose and object the prevention of the spread of fire
by the extinguishment of the same before it could gain any
headway. Petitioner undertook, witho'ltt cost or charge for
the service, to supply the necesRary water for this sprinkler
system by allowing the plaintiff to run a. six inch main into
said warehouse connecting with petitioner's high pressure
twelve inch main running east and west on Cary Street. The
permission for the connection was given subject to the rules
and regulatioi1s gover11ing large connections (p. 200) which
in section 3, required the applicant to furnish at his cost all
the materials, such a.s cast iron pipe and specials, gate valves,
meters and boxes necessary to connect the supply with the
water main in the street. Section 5 of such rules and regulations required that any pipe connection should be supplied
with a meter which should be kept in repair and good order
by the occupant of the premises, and that all water used or
wasted, except for the exting'lt·ishment of fire, should be paid
for at meter rates. Section six provided that the supply
pipe for use of water on the premises should be kept separate and distinct from any and all pipes for fire protection.
Among· the articles supplied by the plaintiff in accordance
with said section three was a gate valve located about the
middle of Cary Street at or ncar where the six inch main of
plaintiff, connected ·with the twelve inch main of petitioner
and a meter-box, meter and cap or covering, located near the
building line of said warehouse. This cap or cover, how-·
ever, as supplied by plaintiff was marked "City Sewer" instead of being marked ":nifeter" or "Water ~:feter" as it
should have been.
·
In the year 1914, after plaintiff had erected its warehouse
B across the street from ·warehouse A, it applied for and obtained from petitioner permission to extend its sprinkler
service to said warehouse B by running another six inch wa-·
ter main from a point within warehouse . A. under and across
Cary Street to warehouse B. This permission was granted
by an ordinance approved October 23, 1914 (p. 27), by sec.fion 4 whereof it was provided that such permission was
granted subject to the condition that plaintiff or its successor in title would indemnify, re-imburse and save harmless
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petitioner from any charge, damage or cost that petitioner
might be required to pay by reason of any person being injured or damaged in any way, in person or property by the
laying, existence or use of said pipe. At the time of the
passage of said ordinance, as well as at the time of the injury complained of, there was in force and effect a general
ordinance of petitioner contained in section 10, Chapter 31,
Richmond City Code 1910 (p. 286) requiring plaintiff to place
on its said six inch main near the curbstone in front of said
warehouse B, a stop cock or valve, with an iron cover marked
"City Water Works", so that the supply of water ·might be
stopped at any time when it was proper so to do. But plaintiff, instead of complying with this requirement, placed ~he
said stop-cock or valve on said six inch main on .the opposite
side of the street near the curbstone- in front of said warehouse A. So that it will be seen that plaintiff violated the
provisions of said section 10 of c]lapter 31 of the Code of
1910, both as respects the stop-cock or valve which controlled
the supply of water- from petitioner's twelve inch main to
warehou~e A by locating said valve near the middle of Cary
Street instead of near the curbstone in front of warehouse A,
and as respects the valve which controlled the supply from
A to B by locating this valve near the curbstone in front of
warehouse A instead if near the curbstone in front of warellouse B.
In the year 1923 plaintiff erected its 'varehouse C and undertook, through the agency of Grinnell to extend its sprinkler
system from warehouse A to this warehouse C without securing or attempting to secure from petitioner the necessary
written permit required by section 19, chapter 31, Richmond
City Code of 1910 (p. 229). In making this connection between warehouse A and warehouse Cit was necessary, inside
of warehouse A, to cut into the six inch pipe which supplied
the system in warehouse A from petitioner's twelve inch main
in Cary Street, and this it was thought required the
cutting off of- the \Yater by means of turning the valve which
was located near the middle of Cary Street but 'vhich, -as
hereinbefore shown, was required by ordinance to be located,
near the curbstone in front of the warehouse. Accordingly
~Ir. E. 1\£: Hoadley, the president of the plaintiff company,·
requested 1\ir. E. W. Trafford, at that time the director of
public utilities of petitioner and as such the official having
petitioner's water mains under his direction and control to
have this 'vater supply cut off. There is a sharp conflict in
the evidence as to whether or not the purpose and object of
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this action was explained to :Mr. Trafford. Mr. Hoadley testified (p. 89) that he explained the situation in detail to Mr.
Trafford. The latter testified {p. ~16) directly to the contrary. At any rate Mr. A. K. Lucas, the construction foreman of the department of public utilities was sent down with
a helper to shut off the water. Mr. Lucas had had more than
twenty-five years' practical experience in petitioner's water
department. He located, or thought he located the proper
valve to be turned, but, because the key was too short, he sent
the helper for a longer key and left to attend anotner call,
having first indicated to the helper the valve which he thought
was the proper one. When asked why he picked this valve
as the proper one to be cut off he replied (p. 254): '' 1 picked
it out as anybody would. It was the valve in front of the
building that they wanted the water shut off from; and every
valve is in front or on the' side of the building that it controls: This valve was on the opposite side of the street from
the building it controlled, the only one I ever saw in that position, and it misled me entirely (referring to the valve which
controlled the water supply from warehouse A to warehouse
B which was improperly and unlawfully located in front of
warehouse A instead of being located in front of warehouse
B). I saw this valve with a sewer cover over it. I didn't
pay any attention to it. I didn't know any more about it
than its being a sewer (meaning the cap or covering of the
meter-box on the six inch supply main leading from petitioner's twelve inch main into warehouse A)". It should be noted
in passing that petitioner's sewers are not under the direction and control of the director of public utilities, but under
that of the director of public works.
When the helper who had accompanied Mr. Lucas reported to plaintiff's superintendent, Mr. Carter, that the
water had been shut off, the latter made a report to that ef._
feet to Grinnell's foreman, who thereupon proceeded, without
making any test whatsoever to ascertain if the water had
been shut off, to break into the six inch pipe inside of warehouse A, with the result that the warehouse was flooded and
goods on storage therein were damaged to the extent indicated in the judgment complained of. This test was a simple one and it was t~stified by Mr. W. F. Lee, a mechanical
engineer, introduced by the plaintiff as an expert that it
could have been made before the pipe was cut into (p. 186) ~
It was also testified to by Mr. l{ay, vice-president of plaintiff, that this test was made after the happening of the accident under the supervision of himself and Mr. Hoadley and
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that the time consumed was about 15 or 20 minutes, not over
half an hour (p. 160).
To the declaration of the plaintiff, petitioner filed a demurrer and later an amended demurrer (p. 23), in s.upoprt
of which it assigned four grounds: 1st: rrhat in supplying
water to the plaintiff for fire protection or prevention, petitioner was exercising a governm.ental function; 2nd: That
the declaration shows on its face that plaintiff or its agent,
Grinnell, was guilty of. contributory negligence; 3rd: That
the declaration shows that the alleged negligence petitioner
was not the proximate cause of the injury complained of.
4th: That the declaration shows on its face that the alleged
negligence of petitioner was superceded by the negligence of
plaintiff's agent (Grinnell), which was the intervening cause
of the injury, under circumstances not to be foreseen. by petitioner in the exercise of ordinary caution on it~ part. This
demurrer was overruled by the court, to which action petitioner· duly excepted, and filed its bill of exceptions No. 1
(p. 43).
.
Petitioner also filed a plea of release (p. 24) in which it
was averred that the injury complained of was. occasioned
by the act of plaintiff in not locatin'g the cut off valve to the
supply main from warehouse A to warehouse B near the
·curbstone in front of warehouse B as required by ordinance
to do, thereby misleading petitioner into believing that this
valve controlled the supply to warehouse A, which was caused
by reason of the aforesaid improper laying, existence and
use of the .six inch main leading from A to B under the aforesaid ordinance of October 23, 1914, which authorized and permitted this extension. Said plea was rejected by the court
on motion of plaintiff, to which action petitioner duly excepted, and filed its bill of exceptions No. 2 (p. 44).
After the evidence was fully heard, petitioner filed a motion in writing under the provisions of section 6102 of the
Code of Virginia to dismiss the action as to it because of its
misjoinder as a party defendant (p. 75),- assigning substantially the grounds set· forth in its amended demurrer and its
plea of release, and the additional ground that the evidence
clearly showed that petitioner had not been guilty of negligence at all. This motion was overruled by the CO.!lrt, to
which action petitioner duly excepted and filed its bill of
exceptions No.3 (p. 50). Petitioner has omitted to state that
it duly and properly filed in writing (p. 8), its grounds of
defense in which it clearly indicated its purpose to rely upon
the contributory negligence of plaintiff and it.s agent Grinnell.
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_After its motion to dismiss had been overruled, petitioner
offered certain instructions designated respectively as Cc,
De, Ec, Fe, Gc, He, Ic, Jc, l{e, Nc, Oc, Pc, Qe and Rc, which
the court refused to give to which action petitioner duly excepted and filed its bill of exceptions No. 4 (p. 51).
Certain other instructions de signa ted respectively as A,
0, D, E and G were given by the court over the objection ·of
petitioner in writing and made a part of the record, to which
action petitioner duly excepted and filed its bill of exceptions
No.5 (p. 58).
All the evidence adduced at the trial (with the exception
of certain plats or maps which it 'vas stipulated might be
produced before your Honors in original form) is set out in
petitioner's bill of exceptions No. 6 (p. 66).
Upon the rendition of the verdict of the jury, petitioner
moved the court to set aside the same and so mueh thereof
as related to it because said verdict was contrary to the law
and the evidence and was without evidence to support it and
because of misdirection of. the jury by the court, which motion was overruled, to which action petitioner duly excepted
and filed its bill of exceptions No. 7 (p. 446).
ASSIGNMENTS OF ERROR.
Petitioner assigns as error:
1st: The action of the trial court in overruling its amended
demurrer.
2nd: The action of the court in rejecting its plea of release.
3rd: The action of the court in overruling its motion to _
dismiss under section 6102 of the Code of Virginia.
4:th : The action of the court in refusing the instructions
asked for by it as .set forth in its bill of exceptions\ No. 4.
5th: The action of the court in giving the instructions objected to by petitioner as set forth in its bill of exceptions
No.5.
·
6th : The action of the court in .refusing to set aside the
verdict for the reasons set forth in its bill of exceptions No.7.
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C...t\:SE ARGUED.

These several assignments of error will not be taken up
and discussed seriati1n, for the reason that many of these
overlap and therefore needless repetition would ensue. It is
believed that the issues involved can best be presented to
your Honors by an analysis of the grounds assigned in petitioner's motion to dismiss to be found on pages 35 and 36 of
the record, as follows: 1st: The evidence clearly shows that,
in offering to the plaintiff free of charge the facilities for
preventing the inception and spread of fire, petitioner was
exercising a governmental function for the improper exercise of which petitioner cannot be held liable in damages;
2nd: That the evidence clearly shows that petitioner was not
guilty of negligence in attempting to shut off the water at
plaintiff's request; 3rd: That the evidence clearly shows
that the plaintiff and its agents (including Grinnell) were
guilty of contributory negligence for which there can be no
recovery; 4th & 5th: That the evidetlCe clearly shows that the
injury complained of was caused by the intervening and superceding negligence of Grinnell and that the alleged negligence of petitioner was not the proximate cause thereof; 6th:
That the evidence clearly shows that the injury complained
of was occ·asioned by the improper and unlawful laying, existence and use of the main leading from warehouse A to
warehouse B and that all loss and damage occasioned thereby were released by the express terms of the ordinance of.
October 23, 1914, which authorized the h~stallation of said
main. This analysis will necessarily involve a discussion of·
the evidence and of the instructions refused and those given
over petitioner's objection.
1st: Govern1nental Function.
It is a concessum in this case that petitioner, in the exercise of its police powers, had ample authority under its charter and the general laws relating to cities and towns to maintain a fire department for the extinguishment of fires, and
that, under the authority of Jones v. Willian~sburg, 97 Va.
722, and other cases, petitioner would not be liable either for
the failure to exercise or for the negligent exercise of such
police power. The decisions, without exception are to this
effect. Petitioner logically goes one step further and contends that, a fortiori, it is absolved from the consequences of
negligence, if any there be, in providing facilities for •the p~e-
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vention of fh:e_ by arresting it in its incipiency. The undisputed testimony is that a properly installed and operated
sprinkler system do.es arrest and extinguish a fire in its
incipiency. For instance,. when Mr. Hoadley, president of
the plaintiff company was asked und~r direct examination to
explain the system in a general way, he replied (p. 70) :
''Counsel for the Grinnell system described it better than I
can (referring to counsel's opening statement to the jury).
It is a general fire system, consisting of certain pipes about
15 feet apart with certain attachments which are under head
and the water is forced from the pipe like a watering pot
only under pressure that covers a large space." In response to the next question as to what is the purpose of the
system, Mr. Hoaclley replied (p. 70): "Fire protection and
also to enable us to have a low rate of insurance which makes
it attractive in getting new business and keeping what we
have.'' The witness, Johu B. Coleman, iutroduced by Grinnell as an expert, after stating that he was the chief engineer of Grinnell an.fl had been with them twenty-five years
and had general supervision of all the company's work, was
asked on p. 419 to state the chief object of a sprinkler system, to. )Vhich he replied: ''Stopping a fire when it starts.''
It is obvious that the most elaborate sprinkler system· that
human ingenuity could devise would be ·useless ·without a
constant and unfailing supply of water under adequate pressure, and it was this water supply for which plaintiff looked
to petitioner and which petitioner undertook to furnish without cost to the plaintiff. As an integral part of the sprinkler
system th~ warehouse was supplied with two Siamese connections, the fuiJ.ctions of which were stated (p. 384) by M~.
A. A. Abbey, another of Grinnell's experts, to be as follows:
"The Siamese connection is put on a sprinkler system so
that the fire department can hook on to it and pump water
into the sprinkler system when everything else fails. When
the pressure fails the fire department can hook on and pump
water in the ~ystem." So then it appears that there were
three sources of water supply, all furnished by petitioner
without charge, as follows: Primarily, the direct _service
through the six inch main connected with petitioner's high
pressure twelve inch main in Cary Street: Secondarily; the
reserve service contained in the tank of 12,000 gallons capacity in the top of warehouse A which could be utilized in·
the· event of the failure of the direct service; And thirdly,
the Siamese connection to which, in the event of the failure
of the olher two, petitioner's fire engines could hook on and
perform the function of the direct service.
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To m~et petitioner's contention that this sprinkler system
constitutes part and parcel of petitioner's general system of
fire prevention and extinguishment,. plaintiff relies upon .section 19e of petitioner's charter, under which the claim is made
that petitioner was exercising not a governmental but a corporate function. That secj;ion (p. 205) authorizes petitioner's council ''to establish, maintain, enlarge or improve water works, gas works and electric plants within or without
the corporate limits of the city of Richmond, and furnish water, gas and electricity to cons'llltners for do1nestic or commercial purposes and charge and collect compensation there·
for • • • ".
This claim of plaintiff is tenable neither according to re-ason nor authority. It is clear that the furnishing of water
for the purpose of fire prevention and extinguishment is
neither ''domestic" nor "commercial". Even if the plaintiff could be regarded in this connection as a ~'consumer",
yet if petitioner had undertaken, for ''compensation'', to
supply water for other than domestic or commercial purposes, it would have been acting ultra vires its charter powers,
and could not be held liable for its negligent acts. The authorities on this question are believed to be without conflict,
~s will presently appear. If petitioner was in fact acting in
its corporate• capacity, it had of course no. right to make a
discrimination in favor of plaintiff and to supply it with water free of charge when it collected compensation from all
its other ''consumers''.
Mr. Lile, in- his Notes on Municipal Corporations, section
107, says that in no case is a municipality liable for the torts
of its officers, though acting by direction of its governing
body, where the act is ultra 'IJires, and unauthorized by its
charter, citing Virginia cases and those from other jurisdictions. In the leading case of Wal.lac.e v. City of Richmond,
94 Va. 204, it was held that the destruction of liquor by· the
police upon the evacuation of the Confederate army, pursuant to order of the City Council, was not authorized by petitioner's charter, and_ that hence the promise of the council
to pay for such liquor was ultra vires and void. In Radford
v. "Clark, 113 Va. 199·, it was declared that in order to render
a municipal corporation liable in damages for the torts of its
agents and employees, it is necessary, among other things,
that the injury complained of be caused by or result from
an act done in the exercise of some power conferred upon it
by its charter or other positive enactment, citing Duncan v.
City of Lynchburg, 34 S. E. 964, and·Donable's .A.dm. v. Town
of Harrisonburg, 104 Va. 533. In the Radford case, the plain-
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tiff was injured while the city was engaged in blasting rock
from a quarry owned and operated by it without any authority under its charter, and the court held that, because the
act was ultra vires, the city was not liable. A full discussion of this .subject is to be found also in 19 Ruling Case Law,
p. 1137, sec. 414..
Since, therefore, section 19e of petitioner's charter (which
is the only section dealing with petitioner's right in its corporate capacity to operate a 'vater works plant) does not
authorize it to supply. water for other than don~estic or cornmercial purposes, it must follow, under the authorities cited,
that there can be no liability arising out of petitioner's operations under this section. The alternative, then, is that,
in supplying or undertaking to supply plaintiff's sprinkler
system with water for the purposes of fire prevention and
extinguishment, petitioner was exercising a governmental
function and cannot be held liable for negligence in connection therewith. City of R-ichmond v. Long's ..Ad1n., 17 Gratt.
375; Jones v. William.sburg, 97 Va. 722.
In Dillon on lVIunicipal Corporations (5th Ed.), sec. 1340,
the learned author enters upon an elaborate discussion of
the immunity from liability of a municipality in the conduct
of its facilities for fire extinguishment. Petitioner begs leave
to quote in part, as follows :
"The pr.otection of all bu.ildin,gs in a city or town from destruction. or in.iury by fire is for the benefit of all the inhabitants and for their relief from a common danger, and municipalities are usually authorized by statute to provide and
maintain fire engines and to supply 'vater for the extinguishment of fires, These statutes generally do not impose any duty
and, when avalled of, the task undertaken is discretionary in
its character. The grant of such power must be regarded
as exclusively for public purposes and as belonging to the
municipal corporation, when assumed, in its public, political, or legislative character. A city, therefore, does not, by
accepting or acting under such a statute, and building its water works, enter into any contract with or assume any implied liability to the owners of property to furnish means or
water for the extinguishment of fires upon which an action
can be maintained. There is no implied contractual or other
relation between the city and the public within its boundaries
with respect to the construction of water works which makes
the city liable for a failure to exercise reasonable care and
diligence in respect to their maintenance. Accordingly, when
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it has been sought to hold municipal corporations f()r the loss
and destr·uction of bu.ildings through the inadequacy of the
municipal water supply to protect then~, .or to extinguish
fires, the courts have usually held that the rnunicipality is not
liable." (Italics author's.)
In 19 Ruling Case Law, sees. 397 & 398, p. 1116, it is declared that the extinguishment of fires is ·a function wpich a
municipal corporation undertakes in its public, governmental capacity, in connection with which it incurs no civil liability; either for inadequacy of equipment or for the negligence of its employees, and that in such cases it can make no
difference that the municipality uses the same reservoirs and
pipes for its fire service that it employs for the distribution
of a public supply for domestic purposes, from which it derives a profit, since the two functions are clearly distinguishable, citing: }V·right v. Aug'lltSta., 78 Ga. 241; Springfield
ftc. Fire Ins. Co. v. Keeseville, 148 N. Y. 46; Black v. Columbia, 19 S.C. 412; Mendel v. Wheeling, 28 W. Ya. 233; Judson
v. Winsted, 80 Conn. 384; Edgerly v. Conc.ord, 62 N. -H. 8.
Nor is it material that the firemen were not actually engaged
in the extinguishment of a fire when the injury occurred:
O'Daly v. Lou·isville,156 l(y. 815; Gillespie v. Lincoln, 35 Neb.
34.

In the case of Pettingell v. Chelsea (~Iass.), 24 L. R. A.
426, the court held that the city was not liable to a lineman on
its fire signal system for negligence in respect to the condition of a pole which fell and injured him, stating that the
case came within the general doctrine declared in Hill v. Boston, 122 Mass. 344, that no private action, unless authorized
by e;JizJress sta.tu_te, can be maintained against a city for the
neglect of a public duty imposed upon it by law for the benefit of the public, and from the performance of which the corporation receives no profit or advantage.
The especial attention of your Honors is invited to the case
of ll!forgan v. Village of Stowe, decided by the Supreme Court
of Vermont in 1918 ·and found reported in L. R. A. 1918 F,
p. 1000. In that case suit was brought to· recover against
the defendant for the negligent location of one of its fire hydrants, in consequence of which it was alleged that the plain..
tiff was injured. A demurrer to the declaration was sus..
tained (as should have been done in this case) and the action of the lower court was sustained on appeal. There was
no dispute as to the general principle affecting the liability of·
municipalities, but only as to the application of those ·princi-
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plea, the plaintiff claiming that the hydrant in question was
part of the water system and not a governmental structure,
and the 'defendant claiming that it was such a structure, exclu~ively constructed and maintained for a governmental purpose. In the course of an exhaustive and illuminating opinion the court said on p. 1102 :
''Strictly speaking, the hydrant in question was not a part
of the water system over which the water commissioners
had charg~, and for which they were empowered to fix water
rates ; and though the hydrant was connected with the
water main, it was not a part of the water system constructed
for the benefit and emolument of the defendant (Sanborn v.
Enosburg Falls, 87 Vt. 479, 89 Atl. 746), and though attached
to that system, it was set apart for the exclusive benefit of
the public.'' And on p. 1004 :
"The great weight of authority is to the effect that hydrants atnd apparatus for the extinguishment of.fire in a municipality are in their nature public or governmental property,
and that for negligence in their use and maintenance for a
public purpose, no action will lie.''
The court quoted with approval from the case of Tainter v.
Worcester, 123 Mass. 311, as follows:
''The protection of all the buildings in a city or town from
destruction or inju:r'y by fire is for the benefit of all the i;nhabitants and for their relief from a common danger; and cities
and towns are therefore authorized by general laws to provide and maintain fire engines, reservoirs, ·and hydrants to
supply water for the extinguishment of fires.''
And also cited the case of Jewett v. New Haven, 38 Conn.
368, in which the Connecticut court quoted· with approval
from Wheeler v. Cinci'Wnati, 19 Ohio St. 19, as follows:
. ''The laws of this state have conferred upon its municipal
corporations powers to establish and organize fire .companies, procure engines and other instruments necessary to ex-·
tinguish fires, and preserve the buildings and property within their limits from conflagration .. • «c. But the powers
thus conferred are in their na~ure legislative and governmental."
There can be no doubt that the supplying of water to plain-
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tiff's w~rehouses for the prevention of fire through a main
connecting with petitioner's high pressure main constituted
just as much a part of petitioner's fire fighting facilities as
would the supplying of water through the hydrants in the vicinity in the event of an actual fire. This is made clear in
section 6 of the "Rules and Regulations for Pipe Connections for Factories and for Fire Protection larger than one
Inch in Diameter" {p. 201): "The supply pipe for use of water on the premises shall be separate and distinct from any
and all pipes for :fire protection, and shall, under no circum~
stances be connected together • * • ~ '' Indeed, it may be
safely said that the prevention of fire is of greater benefit to
the public than the extiuguishment of fire.
'J.1his was recognized by the Illinois ·Supreme Court in the .
case of CMca.go v. W ashJingtonian Home, 289 Ill. 206-. In that
case the W as4jngtonian Home was convicted of the violation
of a Chicago ordinance requiring certain classes of buildings
to be equipped with approved systems of automatic sprink. lers. The contention was made that the City was without·
power to pass the ordinance, to which the court replied in
the following language:
·
''The ordinance in question is not subject to the objection
urged. The sprinkler apparatus is designed to prevent the
spreading of fire and to p\J.t out fires in their incipient stages,
and the testimony in this record tends to establish that they
are efficient in so doing. Any regulation which tends to
lessen the damage and dangers of fires and prevent the
spreading thereof in densely populated cities is one which
tends toward the prptection of life and property of the public and is therefore, unless oppressive and unreasonable, a
proper exercise of the police power. • • • .. We are of
the opinion that the ordinance in question was a reasonable
exercise of the police power delegated to the city council, and
that it did not violate the State or Federal Constitution."
In Lantry Y. Hoffman, 105 N.Y. Supp. 353, affirmed in- 124
, App. Div. 937, 109 N.Y. Supp. 1135, the court said, in speaking of a similar ordinance :
"The legislature in the exercise of this (police) power, may
direct that certain improvements shall be made in existing
houses at the owner's expense, so that the health and safety 6
of the occupants and of the public through them may be
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guarded. * * * · It must not be an unreasonable exaction
either with reference to its nature or its cost. Within this
reasonable restriction, the power of the state may, by police
regulations so direct the use and enjoyment of the property
of the citizen that it shall not prove pernicious to his neighbors or the public generally."
To like effect are the follow·ing New York cases : Waldo
v. Christian, 130 N.Y. Supp. 260 (1911) ;,People ex rel. Adwmson v. Miller, 165 N. Y. Supp. 7})0 (1917); People v. [(.aye,
212 N. Y. 407 (1914); and Adan~son v. A1nerican Press Asso.,
173 N. Y. Supp. 822 (1919).
Surely, if the compulsory installation of a sprinkler system is within the scope of the police po,ver, there can be no
reason for holding petitioner liable where such installation
was made voluntary by the property owner. In both instances the purpose and object in supplying the water is
identical, to protect the individual and the general public
from the ravages of fire.
In discussing petitioner's police powers in the case of Els- . ·
ner Brothers v. Hawkins, 113 Va. 47, your I-Ionors characterized them as ''very broad and comprehensive", stating with
reference to its charte1· provisions on p. 50: ''The police
powers delegated by these provisions to the city are, within
its limits, quite equal to those possessed by the legislature itself."
1-\.part from the quite considerable pecuniary amount of the
judgment complained of, petitioner views with alarm the
possibility of being held liable in this or future cases of alleged negligence on the part of its officers and servants in
connection with .~Supplying water to sprinkler systems. Petitioner believes these devices to be of inestimable benefit not
only to the individual but to the public generally, not only
because of their efficiency in checking fires in their incipiency
and thereby preventing conflagrations in congested districts,
but also because their installation secures a low rate of insurance on buildings so equipped and so tends to promote
the general prosperity of its citizens. Petitioner would like
to encourage the widespread use of such facilities, but if, in
supplying water for them without cost to the property owner
or profit to itself, it is to be held as an insurer against the
possible ·negligence of its agents, it may be confronted with
the necessity of discontinuing the service .

•
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2nd: fetitioner not guilty of Negligence:
As ·to what transpired at the time. petitioner was requested
to turn off the water there is, as before stated, a conflict in
the evidence. )\'Jr. Trafford, the then director of public utilities, testified that the bare request was made without explanation. Mr. Hoadley, on behalf of the plaintiff, testified
that he gave Mr. Trafford a ·full explanation as to why he
wanted the water shut off. Since the case- comes before your
Honors as upon a demurrer to the evidence, petitioner must
perforce concede that it had notice· of the reasons why the
water was to be turned off. It does not concede, however,
that it had any notice or knowledge that Grinnell-was going
to cut il!.to the six inch supply pipe inside the warehouse without making the slightest effort to ascertain whether or not
the water was actually off.
In response to Mr. Hoadley's request ~Ir. Lucas, a man of
long practical experience in petitioner's water departm~nt,
was sent down to supervise the turning off of the water.
When he reached the. warehouse A his examination disclosed the fact that, in front of this warehouse, near the curbstone as required by law, there 'vas a valve box fitted with
an iron cap or. cover marked City Water_:'vVorks';. He also
found near the curbing in front of this warehouse another
iron cap or covering marke4 "City Sewer". This latter
was in reality the cap to the box enclosing ~he meter on the
six inch main leading into warehouse A and was the property of the plaintiff. The valve on this main, instead of being near the curbing in front of warehouse A as required by
ordinance to be located, was out near the middle of the street
and 'vas covered with dirt so as not to be visible. Under
these circumstances, to use Mr. Lucas' own language when
asked why he picked out the valve he did: ''I picked it out
as anybody would. It was the valve in front of the building
that they wanted the water shut off from; and every valve
is in front or on the side of the building that it controls".
Petitioner submits that it is clear from the evidence (which
is without co11fiict on this point) that 1\tir. Lucas acted as
any ordinarily careful person would have .acted under similar c~rcumstances, and that to hold it liable is to subvert the
hnv of negligence and to hold it to all the responsibility of
an insurer.
It further appears from the evidence that, when plaintiff's
warehouse was being flooded and an effort was being made
io stop the flow of water, nobody, employees of the plaintiff

,,·~·~
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or of petitioner, could locate any other valve than the one in
front of warehouse A, and the only remedy was to shut off
the valves on petitioner's own main some distance up and
down Cary Street. Even Mr. Hoadley himself thought at
the time that the right valve had been turned but that it was
d~fective, and wrote a letter (p. 133) to this effect to Mr.
Trafford. If the plaintiff did not know the location of its
own valves, how could petitioner be held to possess superior knowledge, and how can this lack of knowledge on the
part of petitioner's servants constitute actionable negligence on its partY.
Upon the trial petitioner asked the court to instruct the
jury that if they believed from the evidence that the pipes,
valves, boxes and cover to same were the property of plaintiff and were wrongly marked so as to mislead the agents
of petitioner, in the exercise of ordinary care, in turning off
the water at the request of plaintiff, then petitioner could not
be said to be guilty of negligence (Instruction De, p. 51).
Petitioner also asked in its Instruction Gc (p. 53) that the
jury should be told that petitioner owed plaintiff no greater
duty than it owed itself, and that if they believed that the
valves on the. pipes leading into plaintiff's premises were
the property of plaintiff, and that the plaintiff located the
same valve as the right one that petitioner located, they must
find for petitioner. There was uncontradict~d evidence to
support both of these instructions, and the failure of the
court to give the same was, as petitioner is advised, error
prejudicial to its rights.
3rd: Contributory Neglig-ence of Plaintiff a;nd its .Agents.

\

When plaintiiff furnished the equipment necessary to the
installation of the sprinkler system in warehouse A, said
equipment was of such character that the valve was located
adjacent to petitioner's main instead of near the curb in
front of the warehouse, and the cap to the meter box over
plaintiff's six inch supply pipe was marked "City Sewer"
instead of ''City Waterworks''. If petitioner was guilty of
negligence in not ascertaining these facts, plaintiff was
equally guilty of negligence in creating the condition.
Similarly when plaintiff procured permission to extend
the service .from A across the street to B, it violated chapter
31, section 10, Richmond City Code of 1910 by locating the
shut off valve to this extension in front of Warehouse ·A
instead of in front of warehouse B, and thereby created a
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situation which must· inevitably exonerate petitioner from
the charge of negligence or else convict plaintiff of contributory negligence.
· When petitioner's employee reported to plaintiff's employee that the water had been cut off, he in turn reported
the fact to Grinnell's employee who thereupon broke into the
pipe inside the warehouse, with the result that the lower
floor thereof was flooded. Grinnell failed to make the simple test to flscertain if the water had been effectually cut off:
It is petitioner's contention that it 'vas negligence not to
make the test, and that either Grinnell was the agent of
plaintiff and hence its negligence was the negligence of its
principal, or else, if Grinnell can be held to be an independ..: ·
ent contractor quoad petitioner, such negligence superseded
any negligence of petitioner and was the proximate cause of
the injury. The test in question was a simple one and could
be performed in from jifteen to thirty minutes. Inside the
warehouse near th~ wall there was a valve and another valve
.on the pipe leading down from the reserve tank. Attached
to the segment of pipe between these two valves was a two
inch drain or bleeder cock. Upon closing these two valves .
and turning the bleeder, all the water would be drained out
of this segment and the pressure guage would drop to zero.
~'hen upon turning on the valve near the wall, if the pressurb
from petitioner's main was still on, the water would rush into
this segment ctnd the guage would immediately indicate the
amount of pressure which, at the time of the accident complained of, was 85 Ills.
·
·
The failure of Grinnell to make this test before cutting
or breaking into the supply pipe was alleged by plaintiff in
its declaration (p. 5) to constitute negligence and the case
was tried upon that theory, as will·be seen by refer~nce to
the instruction B (p. 59) given at the instance of plaintiff,
and petitioner is advised that plaintiff is bound by the allegation of its declaration that the said act of Grinnell did constitute negligence. It only rernains then to determine whether
this negligence of Grinnell was committed in its capacity,
quoad petitioner, as the agent of plaintiff or as independent
contractor. In the one case, plaintiff would be guilty· of con-·
tributory negligence and could not recover against peti-'
tioncr. In the other the superseding and intervening negligence of the contractor would constitute the proximate cause
of the injury, and petitioner would not be liable.
Petitioner's idea of the independent contractor doctrine in
negligence cases is that, under certain conditions, it is re-
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cognized by the courts as a shield to protect one of two contracting parties ·against the negligence of the other; but that
it cannot be used as a sword to impose a liability upon a third
person who is not in any manner in privity with the contracting parties. 'In other words, petitioner is advised and believes that the doctrine may be invoked by a defendant, but
never by a plaintiff in his effort to recover against a third
party. Petitioner had no voice in the selection of Grinnell
to perform this service for plaintiff, and had no notice or
knowledge that Grinnell would cut or smash into a high pressure pipe without making the slightest effort to ascertain
whether the pressure was off or on, and petitioner cannot
undc~rstand how, hi a forum of justice, plaintiff can have any
standing in demanding of petiti011er a large sum of money
bt'cause the· party of its (plaintiff's) own selection was guilty
of an act of gross and palpable negligence which was the ·
direct and proximate cause of the injury.
Petitioner believes that its theory that Grinnell was acting
as agent of plaintiff is correctly set f'orth in the instructions
Nc, Oc, Pc, Qc and Rc (pp. 55-57) offered by petitioner and·
refused by the cpurt.
4th: Sup.e,rseding Negligence of Grinnell.
The court refused instruction J c ( p. 54) offered by petitioner whereby it undertook to present to the jury its theory
that its own negligence, if any such there were, was not the
proximate cause of the injury, but that t}le same ·was caused
by the intervening and superseding negligence of Grinnell.
His Honor was of opinion that the negligence of which the
two defendants were alleged to be guilty was concurrent and
that the jury might find them jointly guilty. According to
the weight of authority, this was manifest error.
In the carefully considered case of Anderson v. B. ~ 0. R.
Co., decided in 1914 by the Supreme Court of Appeals of
West Virginia and reported in 81 S. E. 579, the declaration
averred that the railroad company, as the operator of a
spur track from its main line to a certain coal mine, furnished the coal company a car, which, because of defective
brakes, escaped from its employees, ran down au incline, and
collided with and injured plaintiff's wagon and team. That
injury occurred a.s alleged was not denied ; nor was the fact
that the coal company's agents failed, either by the brakes
or by the use of any other adequate appliances, to control
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the movements of the car, though they knew at the time that
the brakes were insufficient for the purpose. (Here Grinnell, in the exercise of ordinary care, should have known that
the water was not shut off). There was a judgment for the
plaintiff, which was reversed on ·appeal, and a nil capiat was
entered. In the course of its opinion the court .said:
''By remote cause is intended that which may have hap-.
pened, and yet no injury have occurred notwithstanding
that no injury cou,ld have occurred if it had not happened.-"
Citing Railroad Co. v. Tray-nor, 33 Md. 542, and Troy v..
Rcvilroad Co., 99 N. C. 298.
The application of this !Jrinciple to the case at bar is apparent, and its recognition by the court below should have
been conclusive in favor of petitioner.
In the course of its opinion the West Virginia court quoted
with approval from the following authorities to the following effect : .
1st. Thompson on Negligence, 59: "If, subsequent to the
original wrongful or negligent act, a new cause has .intervened, of itself sufficient to stand as a cause of the misfortune, the former must be considered as too remote. The
proximate cause of an injury is that act or omission which
immediately causes or fails to prevent the injury, and without 'vhich the injury would not have happened, notwithstanding other acts or omissions concurring therewith."
Wharto·n on. N e,qlig.ence, 138: "Suppose that, if it had not
been for the intervention of a responsible third party, the
defendant's negligPnce would have produced no damage to
the plaintiff; is the defendant liable to the plaintiff? This
question must be answered in the ne~ative, for the general
reason that casual connection between the damage and the
negligence is broken by the interposition of defendant's responsible human action. I am negligent in a particular manner. Another person moving independently come.s in and
either negligently or maliciously so acts as to make my negligence injurious to another person. If so, the person so intervening acts as a non-conductor and insulates my negligence, so that I cannot be sued for the mischief which the
person so intervening directly produces. He is the one who
is liable."
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. Railroad Co. v. Kellog, 94 U.S. 469: ''The question always
is: Was there an unbroken connection. between the wrongful .act and the injury, a continuous· operation Y Did the
facts constitute a continuous succession of events, so linked·
together as to make a natural whole, or was there some new
and independent cause intervening between the wrong and
the injuryf
Washington v. Railroad Co., 17 W. V a. 190: ''The cause
of an injury, in the contemplation of law, is that which immediately produces it as its natural consequence; and there: fore, if a party be guilty of an act of negligence which would
naturally produce an injury to another, but before such injury actually results, a third person does some act which is
the immediate cause of the injury, such third person is alone
responsible therefor, an4 the original party is in no degree
responsible therefor, though the injury could never have occurred but ·for his negligence. The casual connection between the first act of negligence and the injury is broken by
the intervention of the act of a responsible party, which act
is regarded in law as the sole cause of the injury according
to the maxim 'In ju.re non ren~ota cOlUSa sed proaima spectatur'.''

Schwartz v. Shull, 45 W. Va. 405: "The proximate cause
of an injury is the last negligent act, and without which such
injury would not have happened.''
There is a striking unanimity in the decisions of your Honors' court touchin~ this subject. Thus, in Norfolk &c. R. Co.
v. Brown, 91 Va. 668, yo,ur Honors quoted approvingly from
Cooley on Torts, 73, as follows:
''If an injury has resulted from a certain wrongful act
or omission, but only through or by means of some intervening cause, from which last cause .the injury follows as a
direct and immediate consequence, the law will refer the damages to the last or proximate cause, and refuse to trace it to
that ·which is remote.''
In Risque v. Railroad Co., 104 Va. 476, it was held that if
a railroad company delivers on. a siding to a company operating an iron furnace, cars 'vith unsound brakes, in consequence of which a servant of the ore company is injured, his
remedy is against the latter, and not against the railroad.
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The court held the ore company liable because ·it permitted
the use of ~he car when it knew, or by inspection (test), could
readily have ascertained the car's defective condition.
Another case, reported at page 39 of the same volume,
Winfree v. Jones, presents a striking analogy to the case at
bar. Plaintiff recovered a judgment ·against defendant for
having, as alleged, negligently permitted a certain house to
be burned while it was in his possession as tenant. to th~
plaintiff, by abandoning it and leaving it unlocked so that it
was wrongfully entered, burned and destroyed. In reversing
the judgment, the court said at page 43:
"The rule of law excluding a recovery for remote consequences has been attributed by some to the difficulty of unravelling a cobbination of causes, and of tracing each result,
as a matter of fact, to its true, real and efficient cause. It
has also been said that the law considers only proximate
causes for the reason that remote or speculativ.e considerations w:ould not afford a sufficient degree of certainty for
judicial action. But in addition to this, considerations of
fairness and justice require that no one should be held liable. for the consequences of an act innocent in itself, and
conceived without mischievous intent, which, by the concurrence of some event that could not by any possibility have
· been foreseen, has produced hurtful consequences to another." Citing: 'Connell v. c.· & 0. Ry. Co., 93 Va. 57; Fowlker
v. Southern Ry. Co., 96 Va. 742; Wa.tts v. So_. Bell Telephone
. Co., 100 Va. 45 ;. and Standard Oil C.o. v. lVakefield, 102 Va.
824.
In Board of Trade v. Cralle, 109 Va. 246, it is stated in
the syllabus that leaving an elevator door open while the
"elevator boy" is temporarily absent in another part of the
building is not the proximate cause of an injury inflicted on
a passenger by the negligence of a stranger who undertakes
to operate the elevator.
In Berlin v. Wall, 122 Va. 425, the court observes at page

434:
''It is always easy after an accident has occurred· to show
that, if sometl!ing which was not done had been done, the
accident could have been prevented; but proper care in such
a case does not require the anticipation. of every accident
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that can happen, or the providing of every conceivable safeguard for the prevention of any possibility of an accident.
It does, however, require the exercise of reasonable care to
avoid accidents which, according to observation and experience, are likely to happen."
This language aptly applies to the facts in the case at bar.
Petitioner could not be expected to foresee or anticipate that
c:..Grinnell would recklessly and carelessly smash into this pipe
without at least making some effort to ascertain if the pressure was off. On the other hand, the slightest gleam of intelligence on the part of Grinnell's employee should and ·would
have told him he would let loose a flood upon the prentises
if he broke into the pipe unless the water was in fact shut
off. See also Willia'ms v. Lynchburg I. &; L. Co., 142 Va. 425.
6th:

Petitione1~' s

Plea of Release.

In the ordinance (p. 27) of October 23, 1914, granting permission to plaintiff to extend its sprinkler service across Cary
Street from warehouse A to warehouse B, is found the following provision in section 4 thereof :
''Said permission is granted subject to the condition that
said Virginia Bonded Warehouse Corporation, or any subsequent owner of the factory now erected, will indemnify, reimburse and save harmless the City of Richmond from any
charge, damage or cost that the City may be required to pay
by reason of any person being injured or damaged in any
way, in property or person. by the laying, existence or use ·
of said pipef::l. ''
In the language of your I-Ionors in For.est Vieu· Lwnd Co.
v. A. C. L. R. Co., 120 Va. 308, 314: "It ·is not easy to conceive of a more comprehensive and far reaching acquittance
than the one in question". Nor can there be any doubt that
the failure of petitioner to locate the right valve (for which
failure alone petitioner has been penalized) was occasioned
by the ''laying, existence or use'' of the extension pipe with
its gate valve located, as repeatedly heretofore stated, in
front of warehouse A instead of in front of warehouse B
where it was required by ordinance to be located. The uncontradicted evidence of Mr. Lucas (p. 254) is to this effect.
If, when he went to turn off the ·water, he had not seen this
valve gate in the natural place where he expected to find the
valve gate belonging to warehouse A, he would have searched
0

~
~
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until he found it or he would at least have been afforded the
opportunity of calling upon plaintiff to locate its own valve
p~

.

.

When this release section was inserted into the ordinance · ·
of October 23, 1914, the parties must have intended to attach,
so;m~ meaning to it, -and unless it is now to be eliminated
in its entirety from the contract, petitioner fails to see why
it should not be applied to release and discharge it from lia·
bility in the premises.
CONCLUSION.

The ground~ of objection by petitioner to the giving of
instructions "A", " C ", "D ", '' E" and " G" offered by the
plaintiff appear on pages 65lj2 and 66 of the record, and petitioner will not attempt to elaborate upon them at this time
as most of them have been discussed in connection with the
refusal to giv~ the instructions offered by petitioner.
For the foregoing reasons your petitioner prays that it
may be granted a 'vrit of error and awarded a supersedeas
to the aforesaid judgment of March 1, 1926, and that the same
.may be reversed and annulled and ·a final judgment be· rendered in favor of petitioner. In accordance 'vith the provisions of section 6351 of the Code of Virginia, petitioner, being a municipal corporation should not be required to give
a s~~persedeas or other bond.
Respectfully submitted,
CITY OF RICI-IMOND,
By counsel.
JAMES E. CANNON,
R. T. LACY, Jr.,
LUCIUS F. CARY, Counsel.
I, James E. Cannon, an attorney at law practicing in the
Supreme Court of Appeals of Virginia, do certi,fy that, in
my opinion, the judgment complained of in the foregoing
petition should be reviewed and reversed.
Given under my hand this 21st day of May, 1926.
JAMES E. CANNON.
Received 25, 1926.
Writ of error allowed; supet·sedeas awarded.
'Rec 'd May 26/26.

ROBERT R. PRENTIS.

H. S. J.
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IN THE
SUPREM:E COURT OF APPEALS OF VIRGINIA~
AT RICHMOND ..

VIRGINIA BONDED WAREHOUSE CORPORATION

v.
CITY OF RICHMOND AND GRINNELL CO., INC.

PETITION.
To the Honorable Jttdges of the Supreme Court .of Appeals.
of Virginia :

.

Your petitioner, Virginia Bonded Warehouse Corporation (to be hereinafter referred to as the Warehouse Company) respectfully represents that it is aggrieved by a certain part of a final judgment, which part was in favor of the
Grinnell Company, Inc. (to be hereinafter referred to as the
Grinnell Company), of the Law and Equity Court, Part II,
of the City of Richmond, rendered on the 1st day of March,
1926, in an action at law recently depending in said Court
wherein the Warehouse Company was the plaintiff and the
City of Richmond and Grinnell Company were the defendants.
The action was in tort based on the concurrent negligence
of both defendants. Under the instructions of the Court the
jury returned a verdict against the City of Richmond, and
assessed the plaintiff's damages against it in the sum of
$12,252.39, but found in favor of the Grinnell Company, upon
which verdict the Court entered final judgment ; the Court
at the same time refusing the plaintiff's motion to set aside
so much of the verdict as found in favor of the Grinnell Company on the several grounds stated in the order of the 2nd
day of November, 1925, and also refusing the motion of the
plaintiff to enter a judgment for it against the Grinnell Com-
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pany, because the verdict in that...respect was contrary to the
evidence, plainly wrong and without evidence to support it.
To which several actions of the Court, exceptions were taken,
the grounds of which were stated at the time, and duly preserved by proper certificates _llnd bills of. exceptions.
Upon the petition of the City of Richmond a writ of error
was, on the - day of ·
, 1926, allowed and a supersedeas awarded by one of the Judges of this Court to the judgment aforesaid, and said cause is now pending upon the said
writ, legal service of the same having been ·duly ·accepted
both by your petitioner and the said Grinnell Company,
undetermined on the docket of this Court-a full transcript
of the record and proceedings therein having been certified
to this Court.
By an inspection of this record hereby 1 referred to as a
part hereof, the judgmen~ of the court below as to the said
Grinnell ·Company 'vas as follows:
•
''This day came again the plaintiff and the defendant, City
of Richmond, by counsel, and the motion heretofore made by.
the plaintiff to set aside the verdict of the jury in this case
as to the defendant Grinnell Company, Incorporated, and
enter up judgment for the plaintiff against said Grinnell
Company, Incorporated, having been fully heard, is overruled by the Court, to which ruling of the Court the plain• • .. It is, therefore, contiff, by counsel, excepted.
sidered by the Court that the plaintiff take nothing by its
suit against the defendant Grinnell Company, Incorporated,
and that the said Grinnell Company, Incorporated, go thereof without day and recover against the plaintiff its costs. by
it about its defense in this behalf expended.''
As above stated, your petitioner moved the Court to set
aside so much of said judgment as was in favor of the sairl
Grinnell Company, and to the action of the Court in refusing said motion, exceptions were duly noted and preserved.
Your petitioner is advised that while the judgment aforesaid, so far as the City of Richmond is concerned, was correct, and the proceedings aforesaid were without error as
to the said City of Richmond, the said judgment was erroneous as to the said Grinnell Company, and your petitioner
was and is entitled to a judgment for the· amount aforesaid
against the said Grinnell Company, as well as against the s_aid
City of Richmond, for the reasons and upon the grounds
hereinafter· stated.

26

Supreme Court of Appeals of Virginia.

In order that the other parties to said appeal may be fully
advised as to the position of this petitioner, and in order
that no question may hereafter arise as to the right ·and
power of this Court to review the proceedings aforesaid as
to both of said defendants, the said Grinnell Company, as
well as the City of Richmond, and to enable this Court without question to render such judgment in the cause as may be
right and proper, your petitioner, the Virginia Bonded Warehouse Corporation, now files this its petition and prays that
said jud.gment, so far, and so far only, as respects the said
Grinnell Company, may be set aside and annulled, and said
Grinnell Company be held liable to your petitioner along with
said City of Richmond, or separately, as may appear to be
right and proper.
From the transcript of the record and proceedings aforesaid now before this Court, the following case appears be. tween the petitioner, the Virginia Bonded Warehouse Corporation, and the said Grinnell Company:
STATEMENT OF THE CA.SE.
The plaintiff, Virginia Bonded \Varehouse Corporation, is
a cotporation organized and existing under the laws of the
State of Virginia, and is engaged in the business of a ware.
houseman in the City of Richmond.
On and prior to the 17th day of September, 1923, the plaintiff owned and operated three warehouses on Cary Street between 17th and 18th Streets, in the said city, which ware-.
houses were commonly known, and will be designated, as
Warehouse A, Warehouse B, and Warehouse C.
vVarehouse A and C were adjoining buildings, located on
the north side of Cary Street, which street runs east and
west, and Warehouse B was located across Cary Street on
the south side.
In these warehouses, prior to the aforesaid time, the plain. tiff h§d received at different times from sundry persons,
firms, and corporations, large quantities of goods, wares and
merchandise for storage and safekeeping, in return for which
it received ·a compensation in money as rates and charges
for the safe-keeping of said goods, and for which the plaintiff had issued and delivered to Jhe persons so storing such
goods its receipts commonly known as warehouse receipts.
Some years prior to September 17, 1923, the plaintiff had
had installed in its Warehouse A an automatic sprinkler sys-

City of Richmond v. Va. Bonded Warehouse Corp.

27

tem, known as the Grinnell Automatic Spriilkler System.
This sprinkler system was supplied with water from the water
works of the city of Richmond, by means of a 6 inch supply
pipe leading from the premises of Warehouse .A to the main.
city main in the middle of Cary Street.
On the roof of Warehouse A was an 80,000 gallon tarik
which was also connected with the sprinkler systam in the
wareho.use to be used as a reserve and supplemental supply
to the direct connection with the city water pipes and which
could be fallen back on in case the city supply should fail.
At this time Warehouse C., adjoining Warehouse A on
the west, was without a sprinkler system. As a consequence,
the insurance premiums on this building were most costly,
and in addition there were many persons who were unwilling
to risk the fire hazard and who refused to have their goods
stored in. such a warehouse. The result was that the plaintiff resolved to install an automatic sprinkler sy.stem in Warehouse C., for its own peculiar private benefit.
Accordingly, on the - day of
, 19-, the plaintiff
entered into a contract with the Grinnell Company, of Providence, R. I., a corporation engaged in the manufacturing and
installation of their own sprinkler systems, for the installation of an automatic sprinkler system in Warehouse C.
Under the terms of the contract the Grinnell Company was
to do the work as an ind~pendent contractor. It took entire
and COII\plete control over the work of installation and left
not the slightest item to be performed by the plaintiff. The
plaintiff contracted for a turn-key job.
.
The Grinnell Company agreed to perform its contract. on
the basis of expert knowledge and skill and for such a standard of care and . prudence the plaintiff agreed to pay the sum
of five thousand two hundred and fifteen dollars.
The Grinnell Company planned to have the sprinkler system they were installing in Warehouse C supplied with water from the same supply pipe which .supplied the system
:already in Warehouse A, and which ran from the premises
to the city main in Cary Street.
·
In order to do this, it "rould become necessary to substitute for the "L" or "elbow" pipe which was then serving
Warehouse A a '' T'' or double connection pipe. The place
decided upon by the Grinnell Company to sever the connection, as being the most practical and convenient, was a point
()n the premises of W arehou.se A, in a room mentioned in the
evidence as the "valve room", and the pipe to be severed
was the 6 inch supply pipe, previously mentioned, leading
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from Warehouse A and connecting the several pipes com':"
prising the sprinkler system in said warehouse with the city
water main in Uary street.
On li 1riday, the 14th day of September, the Grinnell_ Company had progressed .so tar w1th its work that nothing re-:mained to be done except to connect the sprinkler system just
installedjn Warehouse C with the city water supply. In order to do this as planned by the Grinnell Company, it then
became necessary to have the city water conung from the
main in Uary Street into Warehouse A, by means of the b
inch supply or service pipe, cut off, in order that when the.
said p1pe was .severed there would be no flood ·of water to
damage the goods in Warehouse A .
.According1y, on the said lt 1riday, the Grinnell foreman requested Mr. Hoadley, president ot the plaintiff corporation,
to have the City Water Department cut off the water coming into Warehouse A. As the proper but-off valve was in
the city streets no one but the City of Richmond had the right
to cut off the city water.
Mr. Hoadly called up the Water Department and after
some delay and several unfilled promises by the persons he
talked to, on Saturday, September 15th, he finally got in
touch with Mr. Trafford, the then Director of Public Utilities and head of the City Water Department, personally,
over the phone. Mr. Hoadly explained to Mr. Trafford that
he was having installed a11: automatic sprinkler system in
Warehouse C, which was to be supplied from the city water
system from the same service pipe as was supplying Warehouse 4; that the service pipe leading into Warehouse A was
to be severed; and that consequently he wanted the city to
send someone to cut off the city water leading into the service
pipe of Warehouse A..
Thus it is to be observed that the head of the City Water
Department had express notice of the fact that the service
pipe leading into Warehouse A was to be sev~red ; the reason
it was to be severed, of the particular pipe at which it was desired that the city water should be cut off, and what would
be the resulting damage of a failure to so cut off the water.
As a result, at the direction· of Mr. Trafford, on Monday,
September 17th, one Lucas, an employee of the City Water
Department, and an inferior, came to the warehouse to cut
the water off.
They went to a valve in the street and attempted to turn
off the·water but found the key they had brought was too
short. Whereupon they went to a nearby fire engine house
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and returned with a longer key, with which they thought
they had turned off the water going into Warehouse A. It
· later transpired that this wa.s a ''dead'' valve having, so far
as the evidence shows, no connection with any pipes.
At any rate they reported to a Mr. Carter, superintendent
of the plaintiff, that the water was cut off and that they
would, when desired, tgturn and turn it back on.
Thereupon, Carter went to the Grinnell employees and told
them that the city men said the water had been c-gt off.
Without making any test whatsoever to ascertain whether
the wat~r had been cut off, although the Grinnell employees
had full knowledge of the tremendous pressure to which the
water in the service pipe was subject and of the serious
damages that might reasonably be expected to the plaintiff's
customers' goods should the city water not have been actually cut off, and although the uncontradicted evidence is to
the effect that such a test could b~simply and rather quickly
made, and without making any independent investigation
'Yhatsoever to check upon the city employees, as, representing themselves as expexts and under the contract of the
Grinnell Company to furnish a completed job and to do
everything necessary to accomplish that end, said employees
were in duty bound to do, they carelessly and recklessly cut
into and severed the 6 inch supply pipe, inside of Warehouse
A, leading from the warehouse to the city water main in
Cary street.
·
It 'vas then discovered that the city employees had negligently failed to cut off the water and when the service pipe
was carelesslY- severed by the employees of the Grinnell
Company, th~ city water under high pressure burst forth
and a regular flood ensued.
The escaping water flooded .Warehouse A, and before it
could be cut off certain goods of the plaintiff's customers
were seriously damaged. Using its best judgment the plaintiff salvaged what was possible and reduced the damages to
a minimum of $12,252.39, concerning the amount of which
damages there is no dispute.
Having discovered that it had been grossly negligent, the
City of Richmond, through its agents, then exercised a small
amount of pains and had little trouble in locating the proper
place to cut off the water going into the supply pipe leading
into Wareh9u.se A, which place was a valve located in Cary
Street in front of Warehouse A.
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ASSIGN~IENTS

OF ERROR.

Your petitioner is advised that the learned Court below ·
erred in the following respects :
1. In refusing to set aside the verdict of the jury in so far
as said verdict found in favor of the Grinnell Company and
in refusing to enter a judgment for the plaintiff against
said co-defendant, Grinnell Company, for the reasons and
on the grounds hereinbefore set out and particularly stated
in the order of the 12th day of. November, 1925.

2. In amending instructions ,·'2", "3", and "4", asked for
by the plaintiff, ~nd in giving said instructions as instruction "A", "B", and "C", respectively, with the addition,
''unless the jury shou~d believe from the evidence that the
plaintiff itself was guilty of contributoi·y negligence as explained in other instructions.''

3. In amending instruction "6" asked for by the plaintiff
and by giving said instruction, as instruction '' E'' with the
addition of the second paragraph.

4. In giving instructions ''F", "ll'', "I", "J", "K", and

"L".

ARGUJ\'IENT.
A discussion of the errors assigned may quite properly be
included in the two propositions, (1) That the learned Court
below erred in not setting aside the verdict of the jury insofar
as said verdict found for the defendant, Grinnell Company
and in not rendering a judgment for the plaintiff against
both defendants, and (2) that the learned Court below erred
in not setting aside the verdict insofar as said verdict found
for the defendant, Grinnell Company, and in not granting a
new trial to the plaintiff against said defendant.
A discussion of these two contentions necessarily will include a discussion of the errors assigned in the instructions,
except for an additional error committed in Instruction '' H' ',
which error will be separately discussed hereinafter.

---
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1. THE COURT SHOULD HAVE ENTERED FINAL
JUDGMENT AGAINST-THE DEFENDANT, GRINNELL
COMPANY.
From the statement of the facts previously made. it appears
that the plaintiff had entered i:pto a contract with the Grinnell Company, as an independent contractor, for the installation of a sprinkler system in its vVarehouse C. .
Under this contract the Grinnell Company was to assume
entire charge and contrql over the work and was to furnish
the plaintiff with a completed or "trirn-key" job. Not the
slightest detail was left to be performed by the plaintiff.
Neither an ordinary laborer nor an ordinary plumber, nor
an ordinary mechanical e:J].gineer was employed, but the Warehouse Company had contracted for a work to be performed
by experts, who charged a price commensurate with the ability, knowledge aiid ..risk that was properly to be expected from
one holding itself out as possessing the qualities contracted
for, to-wit, $5,215.00.
Accordingly, under their cont"ract, as one of the main obligations assumed by them, it was the duty of the Grinnell
Company not to make the connection until the city water had
been cut off. We submit it is a perfectly obvious proposition that the Grinnell Company could not perform their contract in an expert manner 'vith the city water on under high
pressure.
.
That is, it is submitted that the Grinnell Company, under
the terms of its contract, owed the plaintiff the duty of making some investigation to ascertain whether the water had
been cut off, and was grossly derelict in this duty when it
recklessly cut into and severed the service pipe leading into
Warehouse A without making any test or investigation whatso'ever to learn the actual condition.
An ordinary laborer or plumber would have done more,
certainly not less, as the Grinnell Company did nothing, and
here it is to be borne in mind that the Warehouse Company
had contracted and agreed to pay on the basis of expert
knowledge, skill, and precautions.
rrhat the city 'vater was still on could have been determin~d in several ways.· In the first place, there was a very
simple test that could have been made by cutting off the
water from the reserve tank supply on the roof by turning
a certain valve, then turning off the ''"ater entering from the
city mains by means of another valve, draining the system
between these two valves, and then turning the valve at~ the

--
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service pipe leading from the city water main on again.
In the '• valve room", where all of the above could be accomplished, there 'vas a pressure gauge which registered the
water pressure on the sprinkler system. When the pressure
is on this gauge registers at the figure "75"; if off, the guage
drops to •'0".
~·.Accordingly, when .both valves, leading from the tank and
from the city main, were turned off, the system in between
drained, the pressure guage would register '' 0 '' ; then when
the city water valve was turned· on, if th~ city water had been
cut off there would be no change but if the city water was
still on, the guage would register "75", the pressure of the
.city water.
''fhe evidence shows that even a layman, manipulating
the valves for the first time, could make the test within a half
hour and that by means of the test it could have been absolutely ascertained whether the city water was on.
Again this fact could have been ascertained by means of
loosening the bolts on the flanges of the service pipe leading
from the city main to warehouse A, at the point the pipe
was to be sever·ed, a f1'action of an inch, without fully unscrewing said bolts, as was actually done~ This would have
enabled the Grinnell Company to make sure as to whether
the pressure was on, and if it was, to have enabled them to
retighten the bolts without any resulting damages. As actually done, however, the bolts were completely loosened and
no human power. could have replaced the flanges together
against the high pressure of the water.
Again, by means of the maps of the city water system
on file in the offices of the City Water Department, .the Grinnell Company could have ascertained whether the proper
cut-off valve had been turned.
.
The Grinnell Company admits that riot a single precaution
was taken, not a single test made, no effort whatsoever put
forth. to check up on the .statement made by the duly authorized city .employees that the water had been cut off. The
Grinnell Company admits that it relied upon the city to cut
off the water.
But it is respectfully, but most earrtest.ly, submitted that
it owed the plaintiff the duty of using expert knowledge,
skill and precautions and this was a duty it could not assign
nor delegate to another. That the city water had to be off
was primarily and fundamentally necessary for turning over
to the plaintiff a "turn-key'' job.
·
In view of the uncontradicted facts as they appear from
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the record, it is perfectly apparent that not only did the
Grinnell Company fail to use the knowledge, skill, and take
the precautions required under their contract as e~perts, but
they failed to exercise any care or take any precautions
whatsoever .
.Accordingly, it is submitted, .and this contention has been
earnestly insisted on from the very beginning, as is fully evidenced by plaintiff's objections to instructions "F", ''H",
and "I", the grounds whereof being stated in writing, that
the jury could have properly found no other verdict than one
against the Grinnell Company, and that the learned court
below erred in refusing to set aside so much of said verdict
as found in favor of said company and in refusing to enter
up final judgment for the plaintiff against both defendants.
The facts being as above mentioned, and the principles
of law applicable thereto being so familiar and well established that we deem the citation of authority unnecessary, it
is respectfully submitted that this Court, in accordance with
Section 6365, Code of Virginia, 1919, will and should reverse
so much of the judgment complained of as found in favor of
the Grinnell Company and enter up final judgment for the
plaintiff against both defendants.

2. THE COUH'l, SHOULD IIA VE SET ASIDE SO
lVIUCH OF THE VERDICT OF THE JURY AS FOUND
IN FAVOR OF THE GRINNELL CO~IP ANY AND
SHOULD HAVE GRANTED .A. NE"\V TRIAL TO THE
PLAINTIFF AS TO SAID DEFENDANT.
The basis for this contention is found in the error of the
learned lower Court in holding that there was sufficient, or
any, evidence upou·whicb to base an instruction of the plaintiff's contributory negligence.
That the learned lower Court ·was of this opinion and so
instructed the jury, abundantly appears from the amendment by the Court of instructions "2", "3", and "4", asked
for by the plaintiff, and in giving instructions "K" and "L".
The record will lJe searched in vain for the slightest evidence showing, or even tending to show, that the plaintiff
wa.s guilty of contributory negligence. The plaintiff had
notl1ing to do witl1 tl1e turning off of the water, and nothing
to do ,\rith the severing of th_e service pipe.
On the contrary, the plaintiff contracted with the Grinnell Company, as an independent contractor, for a compl~ted
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job. It did no act which it ought 1:1ot to have done, and it
failed in no duty it owed the Grinnell Company.
It was, and has always been, inexplicable to us how by
any reasqning it could be contended that the plaintiff could
be said to have been guilty of contributory neg·ligence, and
we are confident that this Court will likewise be of the opinion that this question was erroneously submitted to the jury.
In Seaboard R. C. v. V attghan, 104 Va. 113, it is said:
"As we have seen in considering the facts of the case, it
was not shown that the defendant knew or ought to have
known that the plaintiff's intestate was in peril before he
· fell or wps thro,vn from his bicycle, or that anything more
could have been done after his fall than was done to avoid
the accident. No instruction ought, therefore,. to have been
given submitting that question to the jury.''
B·ig Stone Gap Tron Co. v. Olinger, .104 Va., at p. 766:
"It was error to give these instructions. They are misleading and confusing. They invite the jury to consider and
determine whether or not the defendant company rescinded
and cancelled the lease under clause 'e' of the contract, when
there is no evidence in the record tending to show that the
defendant rescinded the contr~ct in pursuance of its privilege to do so under clause 'e '."
Southern Ry. Co. v. Forl}ey (Va.), 54 S. E. at p. 478:

''The instruction was manifestly erroneous. It submitted
to the jury questions of negligence not alleged in the declaration as well as a question of negligence which was alleged
but of which there was no proof. It has been repeatedly
held by this court that it is error to give au instruction when
there is no evidence tending to prove the facts upon which
the instruction is based.'' Citing cases.
N. & TV. Ry. Co. v. SteJJ.all, 107 Va. at p. 232:.

"Without discussing other instructions or expressing ·any
opinion upon the 'tendency or weight of· the evidence in other
respects, we are of t4e opinion that there is no evidence
before us w·hich either proves or tends to prove that defendant in error's intestate 'vas placed in a position of peril
hy ~llY act of omission or commission on the part of the plain-
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tiff in error. The instruction, therefore, as applied to the
evidence, was. misleading and erroneous. ''
Later decisions of this Court are to the same effect but
as the law as above stated is so well established, this argument will not be lengt}1ened by a reference to them.
Upon the facts, as above stated, and upon the law properly applicable, it is perfectly obvious that the learned Court
below erred in submitting any question of the plaintiff's contributory negligence to the jury and that in so doing it committed such error that full justice to the plaintiff demands
that this case be remanded for a new trial, in respect to the
defendant, Grinnell Company·.

3. THAT INSTRUCTION "H" WAS ERRONEOUSLY
GIVEN.
If we can possibly be in error as to 1 -and 2 of this argument, the attention of the Court is called to a certain portion
of instruction "H", in which there is additional error besides the error objected to and included in the discussion under 1 'of this argument.
.
·
In this instruction, offered on behalf of the Grinnell Company, the following language was used:
''The employees of the Grinnell Company were only reto possess o1· use such a degree of skill or knowledge
as was possessed and used by the average of their particular trade engaged in the same or similar work.''
qui·n~d

This portion of the instruction .is clearly erroneous. It tells
the jury that the skill or knowledge required of the Grinnell Company is only that used or posse.§..sed by the average
of their particular trade. In other words, the jury is told
that the "unbending" test as to whether the Grinnell Company was negligent depends upon what others in the same
line of business were accustomed to do. Even though the
usual thing in the sprinkler profession might be a grossly
negligent act, nevertheless the jury were told that such was
the sole test of the Grinnell Company's liability.
The decisions of this Court are clearly to the effect that
this is not the law. The test is not what the average person in that particular business does, but what the average·
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ought to do; not the care used or possessed by the average,
but the care the average ou.ght to use or possess.
The language particularly objected to in instruction "H"
was condemned by this court in the case of Jeffress v. Virginia Ry. db Powet· Co., 127 Va. 694, where the court passed
on the use of words very similar, if· not identical, to those
used in the instruction under discussion.
In the case cited the use- of the objectionable language was
one of the grounds upon which the case was reversed andremanded for a new trial. That this error was highly prejudicial to the plaintiff is apparent. Under the instructions
as given by the Court, the issue between the plaintiff and the
Grinnell Company was whether. or not the Grinnell Company
had, under the circumst~nces, used ordinary care, and particularly as to whether the exercise of ordinary care did
not demand that the Grinnell Company make an investigation of some kind to a~certain whether the city ·water had
been cut off.
Accordingly, on the very issue of the case, the jury were
incorrectly instructed. They were in duty, and under their
oath, bound to follow the instructions of the Court, and thus
it is perfectly obvious that their verdict as to the Grinnell
Company was based on principles contrary to the law of this
Court.
For the reasons aforesaid and for others to be assigned
at the bar of this honorable Court, your petitioner prays
that it may be awarded a writ of error to so much of the judgment aforesaid as was in favor of the defendant, Grinnell
Company; that the judgment of the Court below in that respect be reversed and so much of the verdict of the, jury as
found in favor of the defendant, Grinnell Company, be set
aside and annulled; and this Court .here proceeding to enter
such judgment as the Court below should have entered, enter
a judgment for the plaintiff against both defendants, City
.of Richmond and Grinnell Company.
And as in duty bound it will ~ver pray, etc.
VIRGINI~-\.

BONDED WAREHOUSE CORPORATION,
By Counsel.
D. H. LEAI{E,
R. CARTER SCOTrr, Jr.,
Attys. for Petitioner.
We, the undersigned attorneys at Ia,v, practicing in the
Supreme Court of Appeals of Virginia, do certify that in
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our opinion th_ere is error in the record of proceedings complained of in the foregoing petition for which the same should
be reviewed and reversed, in the particulars therein mentioned.
ROBT. C. SCOTT,
D. H. LEAKE,
MEADE T. SPICER, Jr.
Richmond, V a., .A.ugust 4th, 1926.
Rec'd Aug. 12, 1926.

H. S. J.
'Yrit of error awarded to so much of the judgment as was
in favor of Grinnell Company. Bond $300.00.
JESSE F. WEST.
Aug. 16, 1926.
VIRGINIA:
Pleas before the Honorable Joseph C. Taylor, Judge of
The Law and Equity Court of the City of Richmond, Part
Two, held for the said City, at the Courtroom thereof, on
the 1st day of ~larch, 1926.
Be it remembered that heretofore, to-wit: In the Clerk's
Office of the Law and Equity Court of the City of Richmond,_
Part Two, on the 12th day of ~larch, 1925, the following papers in the action of Virginia Bonded 'Va rehouse Corporation against Grinnell Company, Incorporated, and The City
of Richmond, a municipal corpor~tion, which was removed
to this Court by an order of the Law and Equity Court of
the City of Richmond, were received by the Clerk of this
court.
COPY OF DECLARATION.
Virginia,
In the Law and Equity Court of the City of Richmond.
Virgii1ia Bonded 'Yarel1ouse Corporation, a corporation,
vs.
Grinnell Company, a corporation, and the City of Richmond,
a municipal corporation.

---
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DECLARATION.

The Virginia Bonded Warehouse Corporation, a corporation organized under the laws of the State of Virginia, complains of the Grinnell Company, Inc., of Providence, R. I.,
a corporation, and the City of Richmond, a municipal corporation, of a plea of trespass on the case. for this, to-wit:
FIRST COUNT:
page 2 ~

That heretofore, to-wit, on and prior to the 17th
of September, 1923, the said plaintiff was engaged
in the business of a warehouseman in the city of Richmond,
owning and operating certain warehouses at ~ certain place
in said city, to-wit, ~n Cary Street, between 17th and 18th
Streets, one commonly known as Warehouse A and another
(lOmmonly known as· Warehouse C, where the plaintiff was
accustomed to. receive and had at sundry times prior to said
17th of September, 1923, received from sundry persons, firms
and corporations large quantities of goods, wares, and merchandise for storage and safe-keeping for certain reward in
that behalf, to-wit, certain sums of money payable, to-wit, as
rates and charges for the safe-keeping of said goods, and
for which the said plaintiff had issued and delivered to the
persons so storing such goods its receipts commonly known
as warehouse receipts, the said plaintiff then and there being the bailee tor hire of said good~, and v--ested with a special
interest in and title thereto. Of all of which the said defendants had due notice.
And the plaintiff avers that on the day and year afore·
said and at the times hereinafter mentioned it had in its care
and keeping as a wareho~seman as aforesaid stored in one
of its said warehouses a large quantity of goods, wares and
merchandise, to-wit, of the character and amounts set out in
Exhibit A herewith filed as a part hereof, all of great value,
to-wit, of the value of $25,000.00. Of all of which the said
defendants had dll.e notice.
The said defendant, the city of Richmond, was on the day
and year aforesaid, and had been for a long time previously,
engaged in the business of providing, furnishing and delivering for compensation water from the water works maintained by it to the said plaintiff thro.ugh and by
page 3 ~ means of certain mains. and pipes owned, controlled
maintained and operated by it, the same being wholly under its care, control and custody.

-~-----
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And the said ·plaintiff avers that on the day and year
aforesaid, and at the times herein mentioned, the said defendant, the city of Richmond, was providing,· supplying and
furnishing to the plaintiff, for compensation, water for use
in and about the plaintiff's warehouses, particularly an au~
tomatic water sprinkler system theretofore installed in said
Warehouse A, the same being done by means of a supply
pipe connected with its water mains and works, running
therefrom into one of its said warehouses, to-wit, Warehouse
A, the same being then and there, as was well known to the
said defendants and each of them, under a very heavy pressure.
The defendant, the Grinnell Company, Inc., was on the day
and year aforesaid and at the times hereinafter mentioned
engaged in the business of providing, erecting, and installing in such places as the warehouses aforesaid a certain device furnishing protection against .fire, commonly known as
a water sprinkler system, requiring in its use and operation
a large supply of water; and the said plaintiff avers that on
the day and year aforesaid, and at the times hereinafter mentioned, the said defendant, the Grinnell Company, Inc., was;
for a valuable consideration and pursuant to a contract in
that behalf then existing between it and the said plaintiff,
engaged ip providing for the said plaintiff a water sprinkler
system in one of said warehouses, to-wit, Warehouse C, water for the use of which was to be obtained from the mains
and water work~ of the city of Richmond, and the said Grinnell Company, Inc., was then constructing, erecting and installing the same in said Warehouse C.
On the day and year aforesaid; or shortly previpage 4 ~ ous thereto, the work of installing the sprinkler
system in said '\V a rehouse C as aforesaid had
reached the point where it became necessary or desirable to
connect the same with the supply pipe ·aforesaid running
from the mains of the city of Richmond into Warehouse A
to a connection with the sprinkler system theretofore installed
therein. And the said Grinnell Company, Inc., thereupon
undertook to connect said supply pipe 'vith the system it was
then and there installing in "'\Va rehouse C, the said connection to be made
a point in said Warehouse A, but before
this connection could be made, to prevent injury to the plaintiff and the good~ stored in said Warehouse A, as was well
kno,vn to said defendant, it was necessary to have the water
entirely cut ·off from said Warehouse A at a point between
said warehouse and the mains of the city of Richmond, and

at
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t:J:tis could only be done by said defendant,· the said city of
Richmond, the said city having placed and installed in said
supply pipe at a point adjacent to its said main for that purpose a certain device known as a cut-off valve, same being
the property of the said city and exclusively under its care,
dominion, management, and control.
Thereupon the said Grinnell Uompany, Inc., applied to the
said city of Richmond to cut of{ the water from said premises of the plaintiff, and it then and there became and was the
duty of said city to stop the flow of water. through said feed
and supply pipe upon being requested so to do.
Accordingly, the said defendant, the city of Richmond,
having been duly requested so to do by. and on behalf of the
Grinnell Company, lnc., undertook to cut the water off from
_the premises of the said plaintiff and s~op the flow of .the
water through said supply pipe.
page 5 ~ It thereupon became and was the duty of said
defendants and each of them, before cutting into
or severing said supply pipe to see that the water was properly and effectually cut off from said premises of the plaintiff.
And the said plaintiff avers that the said defendants and
each of them wholly failed in the duty owed by them to it
in the premises in this, to-wit:
. That the said defendant, the city of Richmond, undertaking to cut off the water from said premises, negligently and
carelessly failed so to do, and then and there negligently
and carelessly informed or caused to be informed the said
Grinnell Company' that the water had been cut off, whereas
in fact it had not been cut off.
And the said Grinnell Company, Inc., then and there negligently and carelessly cut into and severed the supply pipe
aforesaid at a point within the said Warehouse A while the
water was still in and on said pipe under a very heavy pressure without using due and proper care to ascertain whether
the water had been effectually cut off or not, although it was
then and there well known to the said Grinnell Company, Inc.,
that the said supply pipe was connected with the mains of
the city of Richmond filled with water under a very heavy
pressure
Whereby and by means of all of which the water burst from
said pipe and flowed into and upon said premises known a.s
Vi arel1ouse A and the goods therein stored with great force
and violence, greatly injuring and damaging them. And the
plaintiff avers due notice of all of which was duly filed with
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the City Attorney of the City of Richmond as required by
the statutes in such cases made and provided within six
months, to-wit, on the lOth day of October, 1923.
page 6 ~

SECOND COUNT:

And for this also, to-wit, that heretofore, to-wit, on and
prior to the 17th day of September, 1923, the circumstances
surrounding the plaintiff and the said defendants being such
as are set out in the foregoing first count hereof hereby referred to as a part hereof, it became and was the duty of the
defendants to use ordinary care and caution to see that the
supply pipe aforesaid was not cut into or broken until the
water from the mains aforesaid was cut off from the premises of the plaintiff, but this the said defendants negligently
and carelessly failed to do. And the plaintiff avers due notice of all of which was duly filed with the City Attorney of
the City of Richmond as re(1uired by the statute in such cases
made and provided within six months, to-wit, on the 10th day
of October, 19~3.
THIRD COUNT:
.And for this also, to-wit, that heretofore, to-wit, on and
prior to the 17th day of September, 1923, the circumstances
surrounding the parties being such as are set out in the said
first count hereof hereby referred to as a part hereof, it became and 'vas the duty of the said defendants and each of
them to use ordinary care and caution to see that the water
was effectually cut off from t.he said premises of the plaintiff before cutting into 8aid supply pipe, to see and provide
that said water was in fact cut off before suffering said supply pipe to be cut into, and to provide that the work of cutting
into and severing said pipe should be done and performed
in a proper, careful, skilful and workmanlike manner, and to
further provide that the work of making the conpage 7 ~ nection aforesaid should ·be done by a person of
skill and experience in said work under proper supervision and with proper assistance.
The said plaintiff avers that the said defendants and each,
of them wholly failed to perform the duty incumbent upon
them and each of them in the premises in this, to-wit, that
each failed to use due and proper care to see and to ascertain
that the water from the mains of the City of Richmond was
effectually cut off; that they failed to provide a duly quali-
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:tied person to make the connection aforesaid, and failed to
use due car~ and caution to provide that the making of said
connection was committed to a skilled and experienced person under proper supervision and with proper assistance,
but, on the contr~ry, suffered said work to be done before
· using proper care to see that the water had been cut off,
committed the doing of the same to au unskilled person without any proper supervision and· ,,,.ithout proper as~istance,
and failed to use que and proper care and caution to see
that the work aforesaid was done in a good, workmanlike,
and proper manner. And the plaintiff aver.s due notice of
all of which was duly filed with the City Attorney of the City
of Richmond as required by the statute in such cases made
and provided within six months, to-,yit, on the lOth day· of
October, 1923.
Whereby and by means of all of which the plaintiff was
damaged to the .amount of $25,000.00, and therefore brings
this suit.
SCOTT &
page 8
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Virginia,
In the La,,..

an~

BUCHA~AN,

p. q.

Equity Court of the City of Rich-

mond.
Virginia Bonded vY arehouse Corporation, a corporation,
vs.
Grinnell Company, a corporation, and the City of Richmond,
a municipal corporation.

GROUNDS OF DEFENSE OF CITY OF RICHMOND.
This day came the defendant, City of Richmond, by its attoriley, and filed a statement of the particulars of it.s grounds
of defense herein.
1. That the Q.efendant City of Richmond d~nies each and
every allegation in the declaration whereby liability is attempted to be sho,vn against the City of Richmond, and calls
for strict proof of the same.
·
2. That the defendant City of Richmond in supplying water for the plaintiff's automatic sprinkler system or· systems was performing a governmental function, a1id, therefore
is not liable as charged in the declaration.
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3. That' the defendant City of Richmond did not owe the
plaintiff the duty to cut off the water from Warehouse "A",
as alleged, and that the defendant City of Richmond owed
the plaintiff no duty which the defendant City ·of Richmond
failed to perform.
4. That it was the duty of the plaintiff to have a stopcock on its pipe so that no difficulty may have occurred in
shutting off the water from same when it was necessary to
do so, as required by au ordinance of the City of Richmond,
v:iz: se~tion 20 of chapter 31, Richmond City Gode 1910, and
the plaintiff's failure to have provided a proper stop-cock and
to. use it in cutting off the w.ater is assigned as negpage 9 ~ ligence on the part of the plaintiff.
5. That the meter or meters, valve or valves, box or boxes,
and covers to the same were not the property of the defendant City of Richmond, but the private property of the plaintiff, and if any of said meter or meters, valve or valves, box
or boxes and covers to same were faulty in any way, or were
wrongly placed or were wrongly marked, the fault or wrong
location or wrong marking was attributable to the negligence
of the plain tiff. That the iron cover to the meter on the
pipe leading into Warehouse ''A'' was wrongly marked and
the valve to Warehouse '' B '' was wrongly placed, and .such
failure to have said cover ~o properly marked and- said valve
properly placed is assigned as negligence on the part of the
plai11titr.
6. That the plaintiff had secured no written permission to
make the attachment between Warehouses ''A'' and ''0'' as
required by ordinance of the City of Richmond, viz: section
19 of chapter 31, Richmond City Code 1910, and the plaintiff's failure to have secured said written permit i.s assigned
as negligence on the part of the plaintiff.
7. That the plaintiff's misdirection by word, or deed, as
to which was the prope~ valve to turn off, is assigned to
them as negligence.
8. That the laying, existence aJld use of the pipe permitted
the plaintiff by ordinance of the City of Richmond approved
October 23, 1914, was the efficient cause of the injury, and by
said ordinance the plaintiff agreed to indemify and save
harmless the defendant City of Richmond from any damage
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or cost it may be required to pay any person injured in property by the laying existence or use of said pipe.
page 10 }.

9. Tha_t it was the duty of the Grinnell Company to .have put a stop-cock on the pipe so that
no difficulty may have occurred 111 shutting of! the water
from same when it was necessary to do so, as required by an
ordinance ot the City of Richmond, viz: .section ~0, chapter
31, .Richmond City liode 1910, and tlie Grinnell Company's
failure to have provided a pro'{>er stop-cock and to use it in
cutting off the water is assigned as negligence on the part
of the Grinnell Uompany.
10. ~'hat the Grinnell Company llnd not obtained a written
permit to make the alteration, as required by an ordinance
of th~ City of Richmond, viz: section 20, chapter 31, Richmond Clty Cod«:: HJ10, and its failure to have obtained .said
permit and instructions accompanying the same is assigned
as negligence on the part of the Grinnell Company. Also the
negligent and careless manner in which the Gr1nnell Company cut into and severed said pipe is assigned as negligence
on the part of the Grinnell Company. That said Grinnell
Company was -acting for the plaintiff, and not for· the defendant City of Richmond.
11. That the defendant City of Richmond is not liable for
the negligent acts of the Grinnell Company, either separately Cfr as agent for the plaintiff.

12. ~lylt neither the plaintiff nor the Grinnell Company
made the slightest test to see if the water had been cut off
before negligently and carelessly severing the pipe. This is
assigned as negligence on the p~rt of both the plaintiff and
the Grinnell Company.
13. That the defendant City of Richmond had no notice
that said pipe was to be so negligently cut into and severed
and so could not have forseen the injury complained of. 1.1hat
botl1 plaintiff unc~ Grinnell Company had this
page 11 ~ knowledge that the pipe was to be cut into and
severed and knowledge of the consequence of this
negligent act, which is assig·ned as negligence to the plaintiff and the Grinnell Company.
14. That the intervening acts of the plaintiff and Grinne11
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Company in cutting into and severing said pipe witho"Qt test- .
ing for water or using a stop-cock is assigned to them as negligence, and that the alleged negligence of the defendant City
of Richmond was not the proximate cause of the injury complained of..
15. That all of the aforesaid acts and omissions on the
part of the plaintiff and Grinnell Company separately and
collectively was negligence causing the injury.
16. That the damage complained of was merely an accident so far as the defendant City_....of Richmond is concerned:
17. That the plaintiff did not sustain legal damages to
the extent laid in the declaration.
CITY OF RICHMOND,
By Counsel.
LUCIUS F. CARY,
Assistant City Attorney.
page 12

~

And on the said 12th day of March, 1925, the
following order was entered:

This case which has been removed to this Court, by an
order of the Law and Equity Cpurt of the City of Richmond
and the papers having been this day received by the Clerk,
it is ordered that the same be forthwith docketed and proceeded with as if. the same had been originally instituted in
this Court.
And at another day, to-wit: In said Court on the 16th day
of March, 1925.
On motion of the plaintiff, by counsel, it is ordered that
a writ of v.e1tire facias be issued directed to the Sheriff of
Henrico County, commanding him to summon a special jury
of twenty-four qualified jurors, residents of said County, to
attend this Court on Thursday, lVIa'rch 26, 1925, at ten thirty
o···!·clock A. 1\L. for the trial of this ca.se.
And at another day, to-wit: In the said Court on the 17th
day of March, 1925.
This day came the Defendant, Grinnell Company, a corpor-
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ation, by Counsel, and filed herein a statement of the grounds
of its defense h, this proceeding.
(Grounds of Defense of Grinnell Company.)
page 1:-1

~

\Tirginia,
In the Law and Equity Court of the City of

Richmond.
Virginia Bonded Warehouse Corporation, a corporation,

v.

Grinnell Company, a corporation, and The City of Richmond,
a municipal cq;·pora tion.
PLEA OF THE GENERAL ISSUE, A.ND GROUNDS
OF DEFENSE.
The said defendant, Grinnell Company, by its attorneys,
comes and says jhat it is is not tz·uilty of the premises in this
action laid to its charge, in manner and,!orm ·as the plaintiff hath complained. And of this the .said defendant, Grin.
nell Company, puts itself upon the country.
And for its grounds of defense in this action the said defendant, Grinnell Company, assigns the following:
(1) This defendant denies each and every material allegation of the ylaintiff's declaration not specifically admitted
herein. nnd further d~nies ench and every material allegation
of the ~rounds of defense filed herein by the defendant,
City of Uichmond, not specifically admitted herein.
(2) This defendant denies that it has been guilty of any
act of negligence charged in this action, and denies that it
failed to perform any duty which it owed the said plaintiff.
(3) This defendant alleges that the said plaintiff was
guilty of contributory negligence which pro~imately caused
and/or efficiently contributed to the injury compulained of,
which contributory ncg·ligence is relied upon as a
page. 14 ~ defenst~, and i.~ expressly pleaded in bar of any recovery in this action.
(4) This defendant alleges that the defendant, City of
Richmond was guilty of negligence which proximately caused
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andjor efficiently contributed to the injury comphiined of,
without fault or negligence on the part of this defendant;
and admits such allegations of said declaration as charge
negligence against said defendant, City of Richmond, 'vithout fault or negligence on the part of this defendant.
(5) This defendant admits that the allegations of paragraphs 3 and 4 of the first count of plaintiff's declaration
are for. the most part true. .
(6) This defendant admits the allegation of paragraph
6 of the first count of plaintiff's declaration, to the effect that
the water cd.uld be cut off from the city water mains only by
the City of Richmond, but alleges that the said cut-off valves
were the property of th'e plaintiff, and were under the care
and control of either the. plaintiff or the defendant, City of
Richmond, or both, but were in no wise under the control of
this defendant; and further, that this defendant had no right
to use or handle said valves, and did not do so.
(7) Paragraphs 7, 8, '9·, 10 and 11 of the first count of plaintiff's declaration are untrue and are denied, in so far as they
allege a request by this defendant to the City of Richmond
to cut the water sl.1pply. On the contrary, said request to
the City of Richmond was made by the plaintiff, and the plaintiff undertook to see that said water was cut off,
page 15 } and this nerendant did not proceed with its work
until it had been assured by the plaintiff that the
water had in fact been cut off.
(8) This de_fendant alleges that the supply pipe and its
valves, meters and other appliances were the property of
and under the control of the plaintiff andjor the City of
Richmond, and the failure to effectually cut off the water in
said supply pipe, from whatever cause such failure may
have arisen, was the fault of and is assigned as negligence
on the part of the plaintiff and/or the City of Richmond,
and that such negligence was the sole proximate cause of
the injury complained of.
(9) Paragraph 12 of the first count of plaintiff's declaration is wholly untrue ·and is denied.
(10) The allegations of the second count of plaintiff's
declaration are de.nied.
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(11) For its gro:nnds of defense to the third count of plain-

tiff'~ declaration, this defendant denies that it owed the plaintiff..a.~y duty to see that said water was cut off, for the reason. -~ha~ the plaintiff itself had undertaken this task and had

expressly assumed responsibility therefor, and had delegated said responsibility to the defendant, City of Richmond. _Notwithstanding, this defendant denies that it failed
to use ordinary care in this regard. This defendant says
that it was in no wise an insurer that said water had· in fact
been cut off as plaintiff appears to charge, but says that
nevertheless the work of cutting into the supply pipe was
done in a careful manner, by skilful and experipage 16 } euced · workmeJJ and under proper 'Supervision,
using ordinary care and caution in the performance. of any and all duties owed 'to said plaintiff and without
any fault or negligence.
(12) This defendant denies that plaintiff has suffered any
damage as a result of the injury complained of, in respect of
which it has a right to bring an action of trespass on the
case ·against this defendant and calls for strict proof thereof, and also of the interest said plaintiff is alleged to have
had in the goods stored in said warehouse.
(13) This defendant joins in the charges of contributory
negligence assigned in the grounds of defense filed by the
City of Richmond, but denies that this defendant was a party
to or contributed in any way to any of the plaintiff's said acts
of contributory negligence, which are expressly relied upon
as a defense to this aetion
(14) This defendant denies that the ordinance of the City
of Richmond, viz: Section 20, Chapter 31, Richmond City
Code 1910, pleaded by the City of Richmond, has any application to the work it performed under its contract with the
plaintiff, and alleges that said ordinance was enacted for the
direction of plumbers, and not installers of automatic sprinkler systems. This defendant further denies that it breached
said ordinance, or any part thereof. This defendant further denies that any breach of said ordinance, or any part
thereof, was the proximate cause, or efficiently contributed
to the injury complained of.
pag(\ 17 }

(15) ~rllis defendant denies that it failed at any
time to install any stop cock or obtain any per-
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mit which it was its duty to install or obtain, either by ordinance or otherwise, but says that if it did fail to install any
such stop cock or obtain any such permit, that such failure
was not an act of negligence and was not the proximate cause
of the injury complained of. This defendant also expressly
denies the charge of the City of Richmond that it cut into and
severed said supply pipe in a negligent and careless manner.
(16) The alleg~tions of Paragraphs 12, 13 and 14 of the
City's grounds of defense are denied, for the reason that the
sole responsibilPty for cutting off the water and making sub-:sequent tests had been expressly assumed by the plaintiff
and by the City of Richmond, and this defendant had there-·
upon been relieved from any responsibility therefor. Nevertheless, this defendant denies that it was negligent in this
regard.
'
(17) This defendant denies that it failed to close any stop
cock which it was its duty, in the exercise of ordinary care, to
close.
(18) This defendant alleges that the injury complained of
was merely an accident, so far as this defendant was concerned, although the negligence of both the plaintiff and the
City of. Richmond may have contributed thereto.
(19) This defendant says that this action is obviously a
controversy between the plaintiff and the City of Richmond,
and that the cl~arges of negligence made against it are purely formal, and are not seriously asserted by said plaintiff.
It is clearly shown by the pleadings that the repage 18 ~ sponRibi1ity for the injury complained of lies between the plaintiff and the City, and said injury is
attributable to the negligence of one or both of them, without
fault or negligence on the part of this defendant; or was a
mere accident, .as the case may be.
(2) This defendant reserve~ the right to amend, extend
or amplify these grounds of defense ..

PARRISH, BUTCHER, CHURCHJ\fAN & COULBOUR.N,
Counsel for defendant, Grinnell Co.
page 19

~

And at another day, to-wit: In the said Court
on the 26th day of March, 1925.
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This day came again the plaintiff and the defendants, by
counsel, and thereupon the plaintiff, _by its attorneys, moved
the Court to continue this action upon the ground that
Robert E. Scott, Esquire, of Counsel for the plaintiff is too
unwell to proceed with the trial thereof, which motion was
opposed by the defendant, Grinnell Company, by Counsel,
for reasons stated in open Court, and a motion made by the
defendant Grinnell Company, by C01tnsel, to have the costs
of the attendance of certain witnesses and the costs of said
continuance iu the event the same shall be granted, placed
upon the plaintiff, and thereupo11 the Court granted the motion of the plaintiff for a continuance, to which action of the
Court the defendant, Grinnell Company, by Counsel, excepted; and the motion of the defendant, Grinnell Company,
to have the costs of said continuance and of the witnesses
of th(;\ defendant Grhnwll C~mpany, bo'rn · by the plaintiff
was continued for further consideration.
And the jurors summoned for the trial of this proceeding
having -appeared in Court, were altogether discharged.
The defendant, City of Richmond, .then by leave of Court
filed herein a demurrer in writing to the declaration of the
plaintiff and to each count thereof, together with the grounds
of the said demurrer, and the plaintiff and the defendant,
Grinnell Company, joined in the said demurrer, which demurrer having been fully argued, and the Court not now being advised of its judgment to be rende_!·ed thereon, time is
taken to consider the same.
(Demurrer of the City of Richmond.)
page 20
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·virginia,
In the Law & Equity Court, Part II, of the City
of Richmond.
Virginia Bonded vVarehouse Corporation, a corporation,
vs.
Grinnell Company, a corporation,'and the City of Richmond,
a municipal corporation.
DEwiURRER.
The City of Richmond demurs to the declaratio~ and to
each count thereof in. the aforesaid actio1~, and says the same
is not sufficient in la-w and assigns the following ground of
demurrer:

City of Richmond
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That the defendant City of Richmond in supplying water
to the plaintiff was engaged in the exercise of its governmental function.
CITY OF RICHMOND,
By Counsel.

JAJ\1:ES E. QAN:t{ON,
City Attorney.
page 21 ~

And at another day, to-wit: In said Court on
the 29th day of October, 1925.

On motion of the Piaintiff, by Counsel, it is ordered that a
writ of ve'Jll're facias l'e issued directed to the Sheriff of the
County of Henrico, commanding him to summon a. Jury of
twenty-four qualified jurors, residents of said County, from
a list furni~hed by the Judge of this Court, to· attend this
Court on Wednesday, the 4th day of November, 1925, at ten
·thirty o'clock for the trial of this action.
And at another day, to-wit: In the said Court on the 4th
day of November, 1925.
This day came again the parties, by Counsel, and the Court
being now advised of its decision on the demurrer of the City
of Richmond, heretofore filed and argued, doth overrule the
same; and thereupon the City of Richmond, by leave· of
Court, filed herein an amended demurrer in writing to the
declaration of the plaintiff, together with the grounds of
said amended demurrer, and the plaintiff and the defendant,
Grinnell Company, joined in said amended demurrer, and
the Court havh1g heard arguments of Counsel on said amended
demurrer, doth overrule the same. The defendant, City of
Richmond, by Counsel, then tendered herein its Special Plea
of Release, to the filing of which plea the 'plaintiff objected
and moved the Court to reject the said plea and filed its
ground for said motion in writing, which motion the Court
sustained and said plea was accordingly rejected, but without
prejudice to the defendant, City of Richmond, to introduce
evidence upon the subject contained in said Special Plea of
. Release under the plea of general issue, and therepage 22 ~ upon· the said defendant City of Richmond, by
Counsel, filed herein its plea of "not guilty" and
put itself upon the Country and the plaintiff likewise.

~~
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The defendant Grinnell Company, Incorporated, by Counsel, then filed its Demurrer in writing to the D.eclaration of
the Plaintiff and to each count. thereof, together with the
grounds of the said demurrer, the plaintiff and the defendant
City of Richmond, joined in the said demurrer, and the said
de~urrer being fully argued, the Court .doth overrule the
same; and thereupon the defendant Grinnell and Company,
Incorporated, by Counsel, filed herein an additional state- .
ment of its grounds of defense and pleaded "not guilty" and
put itself upon the Country and the Plaintiff likewise.
To which sundry rulings and opinion of the .Court herein
stated, the defendants, Grinnell and Company, Incorporated,
and City of Richmond, by Counsel, excepted.
And thereunon the jurors .summoned from the County of
Henrico for the trial of this case appeared in Court, whereupon sixteen of said jurors were chosen by lot, and the parties alternatively struck off one until the number was reduced to twelve, who are as follows, to-wit: James A. Myers, ·
R. T. French, Arthur Preston, C. H.· Thompson, C. C.
Bowles, C. A. Bowles, R. E. Goode, A. L. Brown, Jr., 0. L.
Stout, E. E. Nance, J. T. Root and W. C. Schermerhorn, Jr.,
who were sworn to well and truly try the issue joined, and
having partly heard the evidence, at five o'clock p. m. were
adjourned until to-nlot"row morning at ten o'clock.
page 23
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Virginia,
In the Law and Equity Court, Part Two, of the
City of Richmond.
Virginia Bonded 'Varehouse Corporati9n, a Corporation,
vs.
The Grinnell Company, Inc., a Corporation, and th~ City of
Richmond, a municipal corporation.
AMENDED DEMURR.ER.
The City of Richmond files this, its amended demurrer to
the declaration and to each count thereof in the aforesaid
action and says the same is not sufficient in law and assigns
the following grounds of demurrer:
1. That the defendant, City of Richmond, in. supplying
water to the plaintiff, was engaged in the exerci.se of its governmental function.
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2. That the declaration shows upon its face that the plaintiff or its agent was guilty of contributory negligence.
3. That the declaration shows upon its face that the alleged negligence of the defendant City was not the proximate cause of the injury complained of.
4. That the declaration shows upon its face that the alleged negligence of the defendant City was superseded by
the negligence of the plaintiff's agent, which was the intervening cause of the injury complained of, under circumstances not to be forseen by the defendant City in the exercise of ordinary caution on its part.

CITY OF RICHMOND,
By Counsel.
JAMES E. CANNON,
City Attorney.
~

Virginia,
In the Law and Equity Court, Part Two, of the
City of Hichmond.

page 24

The Grinnell C,pmpany, Inc., a corporation, and the City of
Richmond, a municipal corporation,
·ads.
Virginia Bonded vVarehouse Corporation, a Corporation.
PLEA OF RELEASE.
The said defendant City of Richmond, by its attorney,
comes and says that the said plaintiff ought not to have or
maintain its action aforesaid against said City to recover
any damages against it by reason of the flooding of said
plaintiff's warehouse ''A'", because it says that all such claims
against this defendant have been waived, released and remitted by said plaintiff by reason of its acceptance of the
terms and conditions and its agreement to be bound thereby,
of an ordinance of this defendant approved October 23, 1914,an attested copy of which is now to the court here shown and ""
is asked to be read and treated as part of this plea, in substantiation whereof thi~ defendant says:
1. That under said ordinance, the said plaintiff sought
and obtained permission to .lay a six inch water main for
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fire protection purposes from its said warehouse ''A'' at
the northwest corner of 18th a!l,.,d Cary Streets in the said
City of Richmond, across Cary Street to its then proposed
warehouse "B", located at the southwest corner of 18th and
Cary Streets.
2. That in consideration of the permission thereby granted
and as a condition to the passage of said ordinance, the said
plaintiff thereby ·agreed to indemnify, reimburse
page 25 ~ and save harmless this defendant from any charge,
damage or cost it might be required to pay by reason of any person being injured or damaged in any way, in
property or person, by the laying, existence or use of said
water main.
3. That in the laying, existence and use of said water main,
the said plaintiff was required by another and general. ordinance of this defendant, contained in Section 10, Chapter 31
Richmond City Code 1'910 (in force at the time the permission aforesaid was granted and also in force at the time of
the alleged commission of the grievances complained of in
plaintiff's declaration) to place on said water main, near the
curbstone in front of said warehouse '' B '', a stop-cock or
valve (with an iron cover marked "City Water \Vorks ") so
that the supply of water might be stopped at any time when
. it was proper so to do.
4. That the said plaintiff failed to comply with the aforesaid requirement of said last mentioned ordinance, but in
lieu and stead thereof, placed on the water main aforesaid,
a stop-cock or valve on the opposite side of the street near
the curbstone in front of said warehouse "A".
5. That there was no other stop-cock or valve near the
curbstone in front of said warehouse ''A''.

6. That this defendant, in the exercise of ordinary care on
its part and in responding to the request of said plaintiff to
cut off the water from said warehouse" A", was thereby misled into believing that the said stop-cock or valve controlling the supply of water into said wa~ehouse "B", in point
of· fact controlled the supply of water into said
page 26 ~ warehouse ''A'' and in consequence thereof,
turned off the wrong stop-cock or valve, all of
which was brought ~bout by reason of the aforesaid improper
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laying, existence and use of the said six inch water main
from warehouse ''A'' to warehouse '' B '', under the aforesaid ordinance of October 23, 1]1'.1:. And this the said· defendant City is. ready to verify.
Wherefore this defendant prays judgment whether the said
plaintiff ought to have or maintain its action aforesaid
against it, the City of Richmond.
CITY

0~

RICHMOND,
By Counsel.

JAMES E. CANNON.
City Attorney.
·

AN ORDINANCE
page 27 ~

(Approved October 23, 1914.)

Granting permission to the Virginia Bonded Warehouse
Corporation, a corporation, to lay a six inch water pipe from
their present warehouse at the northwest corner of 18th and
Cary Streets, across Cary street connecting with their new
proposed warehouse located on the southwest corner of 18th
and Cary streets.
Be it ·ordained by the Council of the City of Richmond1. That permission is hereby granted to the Virginia
Bonded Warehouse Corporation, a corporation, to lay a sixinch water main from their present warehouse at the northwest corner of 18th and Cary Streets, across Cary street
connecting with their new proposed warehouse located on
the southwest corner of 18th and Cary Streets, said pipe in
Cary ·street to be located at a point 71 feet east of the East
line of 18th street, and to be laid at a distance of not less than
six (6) feet below the present surface of Cary street and
below the present gas and water mains in said Cary street.
2. The location, size, plan, manner and materials of construction shall be first approved by the City Engineer and
Superintendent of the Clty Water Works.
3. Said permission is granted subject to the power of
amendment, and the power of revocation, hereby reserved

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -.......
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to the City Council. Upon such revocation, or any amendme_nt of said permission, the said Virginia Bonded Warehouse Corporation, or any subsequent owner or owners of
the warehouse now erected, shall immediately conform thereto.
page 28

~

4. Said permission is granted subject to the
condition that said Virginia Bonded Warehouse
Corporation, or any subsequent owner of the factory now
erected, will indemnify, reimburse, and save harmless the
City of Richmond from any charg~, damage or cost that the
City may be required to pay by reason of any person being injured or damaged in any way, in property or person,
by the laying, existence or use of said pipes.
5. Failure to conform fully to the provisions of this ordinance, or any amendment or revocation thereof or any requirement made thereunder, the said Virginia Bonded
Warehouse Corporation, or any subsequent owner of the
warehouse now erected, shall be liable to a fine of not less
than five dollars nor more than one hundred dollars ; each
day'.s failure to be a separate offense.

6. All ordinances or parts of ordinance, so far as they con-_
:flict with the provisions of this ordinance are hereby repealed.
7. This ordinance shall be in force from its passage.

A True Copy-Teste:

page 29
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ALF If. McDOWELL,
City Clerk.
Virginia,
·
In the Law & Equity Court of the City of -Rich-

mond.
·virginia Bonded 'Varehouse Corporation, a corporation,
vs.
GrinneU Company, a corporation, and the City of Richmond,
a municipal corporation.

DEMURRER.
The said defendant, Grinnell Company, by its attorneys,
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comes and says that the declaration in this action is not sufficient in law and for the g·rounds of its demurrer, assigns
the following:
1. The first count of said declaration is defective in law
in that it charges the defendant, Grinnel Company, with a
higher duty than the duty charged upon it by law and furthermore the first count of said declaration shows upon its
face that the defendant, Grinnell (Jompany, conformed to
the duty required of it by law and was not negligent.

2. The allegations of the first count of the declaration
show upon their face that the only negligence charged is
against the defendant the City of ltichmond.
3. The second count of the declaration is defective and
demurrable for the reason that it charges that it was the
duty of the defendants (which expression includes this defendant) .to use ordinary care and caution to see that the
supply pipe aforesaid was not cut into or broken until the
water from the mains aforesaid was cut off from the premises of the plaintiff, whereas, the declaration shows on its
face that the water could only be cut off by the defendant
City of Richmond and the defendant City of Richmond informed the defendant Grinnell Company, that this
page 30 J had been done.
4. The third count of the declaration is defective and demurrable for the reason that it is recited that it was the
duty of the defendants (including this defendant) to see that
the wat~r was effectually cut off from the premises of the
plaintiff, whereas, the declaration shows upon its face that
this duty could only be e~ercised by the City of Richmond.
This defendant further Sf:\XS that the allegations of the third
count as to the umnner which this defendant should perform
the work entrusted to it has no basis in law.
GRINNELL

CO~fP ANY,

INCORPORATED,
By Counsel..

PARRISH, BlTTCIIER, CHURCHMAN & COULBOURN,
p. d.

page 31

~

Richmond:

Virginia,
In the Law and

E~uity

Court of the City of
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Virgini~ Bonded Warehouse Corporation, a corporation,
"(S.

Grinndl Company, a corporation, and the City of Richmond,
a municipal corporation.
.
AMENDED GROUNDS OF DEFENSE.
The said defendant, Grinnell Company, amending and supplementing its grounds of defense heretofore filed in this
cause, gives notice that it will rely upon the terms of the contract between it and the plaintiff referred to in Paragraph
6 of the plaintiff's declaration,. in defense of any liability in
this action, copy of which contract is hereto attached and
prayed to be read as ·a part hereof.
PARRISH, BUTCHER-, ·cHURCHMAN & COULBOURN,
Counsel for defendant Grinnell Company.
page 32 ~ Virginia Bonded Warehouse Corporation.

v.

Grin11ell & Company, Inc., and The City of Richmond.
MOTION TO REJECT AND STRIKE OUT PLEA OF RELEASE AND GROUNDS THER.EOF.
Comes now the plaintiff, by counsel, and moves the court
to strike out and reject the plea of release tendered by the
City of Richmond upon the following grounds :
(1) Neither the supposed ordinance of October 23, 1914,'
- nor any clause or provision thereof, concerns the cause of
action against the City set out in the declaration, and the
facts set out in the plea constitute no defense thereto.

(2) The said supposed ordinance did not, in any aspect, undertake to release or relieve the City from the consequences
of its negligence such as that claimed in the declaration.
(3) The supposed ord~.nance contained in Seetion 10,
Chapter 31, of Richmond City Code of 1910, relied on in the
plea, is not, and was not in 1914, a valid and enforceable ordinance.
( 4) ·Even if said last mentioned ordinance was and is.valid,
the .provisions therein relied on in the plea do not apply to
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such a pipe as was allowed to be put in under the ordinance
·

of 1914.

(5) Eve:p. if said last mentioned ordinance was otherwise
valid, it was expressly repealed by the said ordinance of
1914.
page 33 } Virginia,
In the Law and Equity Court of the City of Richmond, Part Two.
.
.
Virginia Bonded Warehouse Corporation
v.
Grinnell Company, et als.
MOTION.
Comes now the defendant Grinnell Company, by. pounsel,
and moves the Court. to dismiss the said defendant, Grinnell
Company, as a defendant, since all the evidence shows without conflict chat the Grinnell Company is not liable as
charged in the declaration and further shows that the Grin~
nell Compa~y could not be liable -on the ~tate of facts presented in plaintiff's declaration under the terms of the contract put .in evidence.
GRINNELL COl\fPANY,
By Counsel.
PARRISH, BUTCHER, CHURCH:NIAN & COULBOURN,
p. d.

•
page 34

~

And at another day, to-,vit: In said Court on
the 5th day of November, 1926.

This day came again the parties, by counsel, and the Jury
sworn to try this case appeare{.i in Court in pursuance to·
their adjournment, and having partly heard the evidence
were adjourned until to-morrow morning at ten o'clock.
And at another day, to-wit:
of November, 1925.

I~1

said Court on the 6th day

This day came again the parties, by Counsel, and the Jury
sworn to try tltis case appeared in Court in pursuance to
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their adjournment, and having fully heard the evidence, were
adjourned until Monday, November 9th, 19~5, at ten o'clock
A.M.
And thereupon the City of Richmond, by Counsel, moved
the Court to dismiss this action against it under the provi:sions of Section 6102 of the Code of Virginia, because the
said City of Richmond has been misjQined as a party defendant, the grounds for which motion being in wr1ting are ordered to be filed 'vith the papers in this action, and said motion being argued is overruled by the Court, to which ruling the defendant, City of Richmond, by Counsel, excepted.
And thereupon the defendant, Grinnell and Company, Incorporated, by Counsel, moved the Court to dismiss this action against it, the grounds for which motion being in writing are ordered to be filed with the papers in this action, and
said motion being argued is overruled by the Court, to which
ruling of the Court, the said Grinnell and Company, Incorporated, by Counsel, excepted.
page 35

~

In the Law and Equity Court, Part II, of the City
of Richmond.

Virginia Bonded 'Varehouse Company, Incorporated,

v.
· Grinnell Company, tncorporated, and the City of Richmond.

MOTION TO

DIS~1ISS.

The defendant City, under the provisions of section 6102
of the Code of Virginia, moves the Court to dismiss this action as to it because the· said City has been misjoined as a
party defendant, and assigns the following grounds:
.1st: That the evidence clearly shows that it was exercising a governmental function at and before the time of the
commission of the grievance complained· of.
2nd: That the evidence clearly shows that it was not guilty
of negligence.
·
3rd: That the evidence clearly shows that tl1e plaintiff and
its agents were guilty of contributory negligence.

.----~----

----

·---

-----

City of Richmond v. Va. Bonded Warehouse Corp.

61

4th: That the evidence clearly shows that the injury complained of was caused by the jntervening and. superseding
negligence ·of .the Grinnell company.

•

5th: That the evidence clearly shows that the alleged negligence of the defendant City was not the proximate cause
of the injury complained of.
6th: That the evidence clearly shows that the defendant
City was released from all liability by the plaintiff at the
time of the installation of the sprinkler system into warehouse '' B" in 1914 br reason of the laying, existence and use
of a water pipe in the City s~reets from warehouse "A" to
warehouse '' B',, which said laying, existence and
page 36 ~ use o;f said pipe in an unlawful manner caused the
City to be misled as to the proper location of the
cut off valve controlling the flow of water from the City's
main to warehouse ''A''.
page 37

~

Virginia,
In the Law and Equity Court of the City of
Richmond, Part Two.
Virginia Bonded Warehouse Corporation

v.
Grinneli Company; et als.
MOTION.
Comes now the defeudant Grinnell Company, by counsel, and moves the Court to strike from the evidence all questions and answers of the witnesses Ellett and Creson, given
in the City's so-called rebuttal testimony, to which objection
was made, including all questions and answers subsequent to
the time of the first objection, on the grounds that the testimony of the witness Creson mainly dealt with what he or
his company would have done in the past on a state of facts
which 'vas never presented to them, and on the ground that
the witness Ellett 'vas recalled to the stand and improperly
questioned as to matters which he had previously fully answered.
GRINNELL CO~IPANY,
By counsel.
P ARRTSH, BUTCHER, CHURCH~IAN & COULBOURN,
p. d.
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And at another day, to-wit: In said Court on
the 9th day of November, 1925.

This <\_ay came again the parties, by Counsel, and the Jury
sworn to try this case again appeared in Court in pursuance
to their adjournment, and the evitlence having been completed, the Jury 'vere adjourned until 'N ednesday ll!.Orning
next at ten o'clock.
·
And at another day, to-wit: In said Court on the 11th day
of November, 19'25.
This day came again the parties, by Counsel, and the Jury
sworn to tr·y this case appeared in Court pursuant to their
adjournment, aud having fully heard the evidence and arguments of Coun~el, were sent out of Court to consult of averdict, and after sometime returned into Court, and not having agreed UJ)On a \'erdict, were adjourned until to-morrow
·
morning at ten o'clock.
.And at another day, to-wit: In said Court on the 12th day
of November, 1925.
This day came again the parties, by Counsel, and the Jury
appeared in Court pursuant to their adjournment, and were
again sent out of Court to consult of a verdict and after
sometime returned into Court with a verdict in the following words and figures, to-wit: "'We, the Jury, on the issue
joined, find for the Plaintiff against. the defenda1~t, City of
Richmond, and assess damages at the sum of $12,252.39, and
find for the defendant, Grinnell & Company". Thereupon
the City of Richmond, by Counsel, moved the
page_ 39 ~ Court to set aside the verdict of the Jury and to
grant it a new trial upon the gTounds that the said
verdict is contrary to the law and the evidence, and without
evidence to support said verdict and for misdirection of the
Jury by the Court, and the Plaintiff, by Counsel, moved the
Court to set aside the verdict of the Jury in so far as it is in
favor of Grinneli and Company, Incorporated, and to award
a new trial as to the defendant, Grinnell and Company, Incorporated, and i.o enter up judgment against said Grinnell
and Company, Incorporated, because the verdict as to is is
contrary to the law and the evidence, and because of misdirection or" the Jury by the Court as to the defendant Grinnell and Company, Incorporated, or to award plaintiff a new
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trial as to the defendant,. Grinnell .and Company, Incorporated, the hearing of which motions are continued until the
5th day of De~ember,.1925 .
. And at unother day,
day of March, 1926.

to~wit:

In the eaid Court on the 1st
·

Th;is day came again the plaintiff and the defendant, City
of Richmond, by Counsel, and the motion heretofore made by
the plaintiff to set aside the verdict of the Jury in this case
as to the defendant Grinnell and Company, Inco;rporated,
and enter up judgment for the plaintiff against said Grinnell and Company, Incorporated, having been fully he-ard, is
overruled by the Court, to which ruling of the Court, the
Plaintiff, oy Counsel, excepted. And· the motion heretofore
made by the defendant, City of Richmond, to .set aside the
verdict of the Jury rendered in this case against it and enter up judgment 'in its favor against the plaintiff, having
been fully heard is overruled by the Court, to which ruling
of the Court, the defendant, City of Richmond, excepted. It
is, therefore, considered by the Court that the
page 40 ~ plaintiff take noting by its suit against the defendant Grinnell and Company, Incorporated, and
that the said Grinnell and Company, Incorporated, go thereof without day and recover against the plaintiff its costs by
it about its d!ifense in this behalf expended. It i.s further
considered by the Court that the plaintiff recover against the
defendant, City of Richmond, the sum of Twelve Thousand,
Two Hupdred and Fifty-two Dollars and Thirty-nine Cents
($12,252.39), 'vith interest .thereon to be computed after the
rate of six per centum per annum from the 12th day of November, 1925, until paid, and its costs by it about its suit in
this behalf expended.
ME:l\tiORANDUl\1:: Upon the trial of this cas~ the plaintiff
and the defendant, City of Richmond, by Counsel, excepted
to sundry rulings and opinions of the Court given against
them,. and on their. motion leave is given them to file their
bills of exception. or certificates of exceptions at any time
within sixty days from thi~ date as prescribed by law.
Upon the further motion of the Defendant, City of Richmond, by Counsel, it is ordered that the judgment this day
rendered in this· proceeding be suspended for a period of
ninety (90) day.s from this date. in order to enable the de-
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fendant, City of Ric.hmond, to apply for a ·writ of .error and
supersedeas. No bond being required of the City of Richmond, the statute providing that none should be required.
And nQw at this day, to-wit: In said Court on the 5th day
of April, 1926..

:.

This day came the defendant, City of Richmond, by its
attorney, and tendered to the Court its seven bills of of exception, and thereupon came also the plaintiff, by
page 41 ~ its attorneys. And it is now made a matter· of
record that the Hon. Joseph C. T.aylor, the Judge
of this Court, is entirely unable on account of illness to hold
or preside over this .Court or to perform any judicial act
and will be so disabled- during the p~riod allowed for signing said bills of exception. 'fhereupon the Hon. Beverley T.
Crump, Judge of the La'v and Equity Court of the City of
Richmond, who is sitting for Judge Joseph C. Taylor, having satisfied himself that the evidence transcribed in the said
bills is a true certification of the evidence on the trial of
this case, and that the recitals and statements in said bills of
exception are correctly made, signed and sealed, the said
seven bills of exception and they are accordingly ordered
to be made a part of the record.
And on said day, to-wit: In said Court on the 5th day of
April, 1926, the following order was· entered.
This day came the plaintiff, by its attorneys, and tendered
to the Court its two bills and certificates of exception, and
thereupon came the defendants, by their attorneys, and it is
now made a matter of record that the Hon. Joseph C. Taylor,
the Judge of this Court, is entirely unable on account of illness to hold or preside over this Court or to perform any
judicial act and will be so disabled during the period allowed
for signing said bills of exception. rrhereupon the Hon. Beverley T. Crump, Judge of the Law and Equity Court of the
City of Richmond, who is sitting for Judge Joseph C. Taylor,
having satisfied himself that the evidence transcribed in the
bills is a true certification of the evidence on the trial of thLs
case, ·and that the recitals and statements in said bills of exception are correctly made, signed and sealed the
page 42 ~ two bills and certificates of exceptions, and they
are accordingly ordered to be made a part of ·the
record ..

i---
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Virginia,
In the Law and Equity Court, Part II, of the
City of Richmond.
Virginia Bonded Warehouse, Inc.,

v.

Grinnell Company, Inc., and The City of Richmond, a Municipal Corporation.
DEFENDANT CITY'S BILL OF EXCEPTION NO. 1.
Be it remembered that upon the trial of this cause, the
defendant City of Richmond filed an amended demurrer to
the declaration of the plaintiff and to each count thereof,
which amended demurrer was overruled, to which action of
the Court the defendant City excepted and tendered this its
bill of exception, which it prays may be signed, sealed and
made a part of the record in this cause, which is accordingly
done.
And the court certifies that it affirrpatively appears in writing, that counsel for the plaintiff have had reasonable notice of the time and the place .when and 'vhere this bill of
exception would be tendered this 5th day of April; 1926.
BEVERLEY T. CRUMP, (Seal)
sitting for Hon. Joseph C. Taylor, Judge.
page 44

~

DEFENDA_NT CITY'S BILL OF EXCEPTION
NO.2.

Be it remembered that upon the trial of this cause, the defendant City appeared and tendered a plea of release to the
plaintiff's dclaration, as follows, to-wit:
Virginia,
In the Law and Equity Court, Part Two, of the City of
Richmond.
The Grinnell Company, Inc., a Corporation, and The City
- -of Richmond, a Municipal Corporation,
ads.
Virginia Bonded Warehouse Corporation, a Corporation.
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Plea of Release.

The said defendant City of Richmond, by its attorney,
comes and says that the said plaintiff ought not to have or
maintain its action aforesaid against said City to recover
any damages against it by reason of the flooding of said
plaintiff's warehouse '' 4-' ', because it says that all such
claims ·against this defendant have been waived, released· and
remitted by said plaintiff by reason of its acceptance of the
terms and conditions and its agreement to be bound thereby, of an ordinance of this defendant approved October 23,
1914, an attested copy of which is no'v to the court here shown
. and is ·asked to be read and treated as part of this plea, in
. substantiatio~ whereof this defendant says :
1. That under said ordinance, the said plaintiff sought and
obtained permission to lay a six inch water main for fire
protection purposes from its said warehouse ''A'' at the
northwest corner of 18th and Cary Streets in the said City
of Richmond, across Cary Street to its then proposed warehouse "B", located at the southwest corner of
page 45 ~ 18th and Cary Streets.
2. That in consideration of the permission thexeby granted
and as a condition to the passage of said ordinance, the said
plaintiff therel}y agreed to indemnify, reimburse and save
harmless this defendant from any charge, damage or cost
it might pe required to pay by reason of any person being
injured or damaged in any way, in property or person, by
the laying, existence or use of said water main.
3. That in the laying, existence and use of said water main,
the said plaintiff was required by another and general ordinance of this defendant, contained in Section 10, Chapter
· 31 Richmond City Code 1910 (in force at the time the permission aforesaid was granted and also in force at the time
of th~ alleged commission o_f the grievances co~plained .of
in plaintiff's declaration) to place on said water main, near
the curbstone in front of said warehouse '' B ", a stop-cock
or valve, (with an iron cover marked "City Water Works")
so that the supply of water might be stopped at any time
-when it was proper so to do.
4. That the said plaintiff failed to comply with the aforesaid requirement of said last mentioned ordinance, but in
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lieu and stead thereof, placed on the water main aforesaid; a
stop-cock or valve on the opposite- .side of the street near the
curbstone in front of said warehouse ''A''.
5. That there was no other stop-cock or valve near the·
curbstone in front of said warehouse "A".

6. That this defendant, in the exercise of ordinary care on
its part and in responding to the request of.said plaintiff to
cut off the water from said warehouse ''A'', wa.s thereby
misled into believing that the said stop-cock or valve controlling the supply of water into said warehouse "B", in
point of fact controlled the supply of water into
page 46 ~ said warehouse ''A'' and in consequence thereof,
turned off the wrong stop-cock or valve, all of
which was brought about by reason of the aforesaid improper
laying, existence and use of the said six inch water main
.from warehouse ''A'' to ·warehouse '' B '', under the aforesaid ordinance of October 23, 1914. And this the said defendant City if ready to ve~ify.
·
Wherefore this defendant prays judgment whether the said·
plaintiff ought to have or maintain its action aforesaid
against it, the City of Richmond.
CITY .OF RICHMOND,
By Counsel.
JAMES E. CANNON,
City Attorney.
page 47 }

AN ORDINANCE
~Approved

October 23, 1914.)

Granting. permission to the Virginia Bonded · Warehouse
Corporation, a corpor~tion, to lay a si~ inch water pipe from
their present warehouse at the northwest .corne! of 18.th and
Cary Streets, across Ca~y stre_et connecting 'v1th their n~w
proposed 'varehouse located on the southwest corner of 18th
and Car~ streets.

Be it ordained by the Council of the City of Richmond1. That permission is hereby granted to the Virginia
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Bonded Warehouse Corporation, a corporation, to lay a sixinch water main from tne1r present warehouse at the northwest corner of 18th and Oary ~treets, across Cary street
connecting with their· new proposed warehouse located on
.the southwest coner of 18th and Uary ~treets, said pipe in
Cary street to be located at a point ·, 1 feet east of the ~ast
line of 18th street, and to be laid at a distance of not less
than siX {1.>) teet oe1ow the present surface of Oary street
and below the present g·as and water mains in said Uary
street.
2. The location, size, plan, manner and materials of construction shall be· first approved by the Oity ..l:!.Anbrineer and
Superintendent of the U1ty Water Works.
3. Said permission is granted subject to the pu \'\'eJ.· of
amendment, and the. power of revocation, hereby reserved
to the Uity Council. Upon such revocation, or any :amendment of said permission, the said Virginia Bonded Warehouse Corporation, or any subsequent owner or owners of
the warehouse now erected, shall immediately conform thereto.
. 4. ~aid p•~rmission is ·granted subj~ct to the condition that said Virginia Bonded Warehouse Corporation, or any subsequent owner of the factory now erected,
will indemnify1 reimburse, and save harmless the City of
Richmond from any charge, damage or cost that the City may
be required to pay by reason of any person being injured or
damaged in any way, in property or person, by the laying,
existence or use of said pipes.

page 48

~

5. Failure to conform fully to the provisions of this ordi~
nance, or any amendment or revocation thereof or any requirement made thereunder, the said Virginia Bonded 'Varehouse Corporation, or ~ny subsequent owner of the warehouse
now erected, shall be liable to a fine of not less than five dollars nor more than one hundred dollars ; each day's failure
to.be a separate offense.

6. All ordinances or parts of ordinance, so far· as they
conflict with the provisions of this ordinance are hereby repealed.
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7. This ordinance shall be in force from its passage.
A True Copy,-Teste:
E. S. BOLEN,
Assistant City Clerk.
and on motion of plaintiff said plea was rejected, to which
action of the Court the defendant City excepted and tendered
this its bill of exception, which it prays may be
page 49 ~ signed, sealed and made a part of the record in
this cause, which is accordingly done.
And the Court certifies that it affirmatively appears in
writing, that counsel for the plaintiff have had reasonable
notice of the time and place when and where this bill of exception would be tendered, this 5th day of April, 1926.
BEVERLEY T. CRUMP, (Seal)
sitting for Hon. Joseph C. Taylor, Judge.
page 50
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DEFENDANT CITY'S BILL OF EXCEPTION
NO.3.

Be it remembered that upon the trial of this cause, after
all the evidence offered by the several parties had bee·n introduced, the defendant City filed a motion in writing to dismiss this action as to it, which motion was made under the
provisions of Sec. 6102 of the Code of Virginia and was made
a part of the record by the order entered herein on the 6th
day of November, 1925, which motion was overruled, to 'vhich
action of the Court the defendant City excepted and tendered this its bill of exception, which it prays may be signed,
sealed and made a part of the record in this cause, which is
accordingly done.
And the Court certifies that it affirmatively appears in
writing, that counsel for the plaintiff have had reasonable
notice of the time and place when and where this bill of exception would be tendered, this 5th day of April, 1926.
BEVERLEY T. CRU~IP, (Seal)
sitting for Hon. Joseph C. Taylor, Judge.
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page 51 ~ DEFENDANT CITY'.S B~LL OF EXCEPTION
.
NO.4:
Be it remembered that upon the trial of this cause, the defendant City offered among others, the following instructions which were refused:
Cc.
· The court instructs the jury that if they believe from the
evidence that the· laying, existence and use of .the pipes per:
mitted the plaintiff by an ordinance of the City of Richmond
approved October 23, 1914, and adduced in evidence, efficiently contributed to the injury complained of by the plain-.
tiff, that then the plaintiff is not entitled to recover in this
case against the City of Richmond, and they, the jury, must
find for the defendant City.
De.
The court jnstructs the jury that if they believe from the
evidence that the water pipe or pipes, meter or meters, valve
or valves, box or boxes and covers to the same were not the
property of the defendant City, but were the property of the
.P,laintiff, and that if any of the said meter or meters, valve
or valves, box or boxes and covers to the same were wrongly
marked so as thereby to mislead the agents of the City in
the exercise of ordinary care, in turning off \Vater at the request of t.he plaintiff, then the defendant City cannot be said
to have been negligent in turning off the water and cannot
be held liable in this action.
Ec.
page 52

~

The court instructs the jury that au ordinance
of the City of Richmond, being section 10 of chapter 31 Richmond City Code 1910, required the plaintiff to
place on its· service pipe leading into warehouse "B" ·and
near the curb stone in front thereof, a stop-cock, with an
iron cover marked "City Water Works" so that the supply of water may be stopped at any time when it was proper
to do so. And if the jury believe from the evidence that said
plaintiff failed to do so and placed said stop-cock near the
curb stone in front of warehouse ''A'' on the other side of
Cary Street, and if the jury further believe from the evi-
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deuce that said failure of the plaintiff misled the defendant
City's agent in· the exercise .of ordinary care, into turning off
the wrong valve, then said City has not been guilty of negligence and there can be no recovery against it.

Fe.
The court instructs the jury that the defendant City is not
liable for an injury resulting from events which were not
reasonably to be expected by its agents, and which would not
have been anticipated by a person of ordinary foresight,
and if the jury believe from the evidence that the injury complained of by the plaintiff resulted from events which were
not reasonably to be expected by the agents of the City of
Richmond in turning off the water valve they did, and which
events would not have been anticipated by a person of ordinary foresight, then the jury must find for th~ defendant
City.

Gc.
page

53.~

The court instructs the jury that the defendant
City owed the plainti~ no greater care than the
plaintiff owed itself to protect itself from injury, and if the
jury believe from the evidence that the valves on the pipes
leading into the plaintiff's premises were the property of
the plaintiff and not the property of the defendant City and
that the plaintiff itself located the same valve as the right
one to cut off that the City of Richmond located, that then
the City of R·ichmond was not negligent in its care of the
plaintiff, and the jury must find for the defendant City.

He.
The court instructs the jury that an ordinance of the City
of Richmond contained in section 19, chapter .31, Richmond
City Code 1910 required the plaintiff to secure a written
permission to make ..the ·attachment between its warehouses
''A'' and '' C' ', and if the jury believe from the evidence
that the plaintiff failed to secure said written permission
and that by reason of the said failure the nature of the work
being done or the occasion for the turning off of the water
was not disclosed to the defendant City, and that said failure contributed as an ~fficient cause to the injury complained
of, thc~n the jury must find for the defendant City.

--------T____,
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The court instructs the jury that an ordinance of the City
of Richmond contained in section 20, chapter 31, Richmond
City Code 1910, required the defendant Grinnell Company
to secure a written permission from the City of Richmond
to make the alteration of the water fixtures between the
plaintiff's warehouses ''A'' and '' C'' and if they
page 54 ~ b~lieve from the evidence that the defendant Grinnell Company failed to secure said written permit
and that by reason of said failure the nature of the work
to be done, or the occasion for the cutting off of the water
was not disclosed to the defendant City, then the defendant
Grinnell Company is estopped from claiming that it had the
right to rely on the defendant Uity 's statement that the water was cut o~.
·

Jc.
The court instructs the jury, that the act of a third person
intervening and contributing a condition necessary to the injurious effect of .the original negligence will excuse the original wrong-doer, unless such act is one which ought to have
been forseen under all the circumstances of the case. The
court therefore instructs the jury that even though they believe from the ~vidence that the defendant City was guilty
of negligence in failing to shut off the water from the plaintiff's premises, yet if they also believe from such evidence
that the defendant Grinnell Company intervened and contributed a. condition necessary to the injurious effect of the
defendant City's acts, and that the act of said Grinnell Company was such as should not reasonably have been forseen
by the defendant City, then the act of the defendant City
was not the proximate cause of the injury complained of,
but the remote cause, and they, the jury, must find for the
defendant City.
I{c.
page 55

~

The court instructs the jury that if they believe from the evidence that the defendant City, at
the time of the injury complained of, was furnishing a supply
of water to the plaintiff for fire protection for the general
welfare of the City and without charge, then the defendant
City was acting in its governmental capacity, and they, the
jury, must find for the defendant City.
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Nc.
The court instructs the jury that if they believe from the
evidence that the defendant Grinnell Company cut into and
severed the said supply pipe without using due and proper
care to ascertai11 whether the water had been effectually cut
off or not, as alleged in the de~laration, and if they further
believe from the evidence that such failure to exercise ·due
and proper care on the part of the Grinnell Company contributed as an ~fficient cause to the injury complained of, then
the plaintiff, through the neglige_nce of its agent, was guilty
of contributory negligence and is not entitled to recover
against the defendant City of Richmond.

Oc.
The court instructs the jury that negligence is a question of fact to be determined by the jury and they may look
to all th.e facts and circumstances of the case as disclosed
by the evid~nce in arriving at their conclusion, and the court
further instructs the jury that it was -the duty of the plaintiff and its agent Grinnell Company to have used reasonable care and caution such- as an ordinarily prupage 56 ~ dent per.son would exercise under like circumstances in the work of making the sprinkler connection between warehouses ''A'' and '' C '', and if the jury
believe from the evidence that the plaintiff and its agent
Grinnell Company did not exercise such care and caution as
above stated in the work of making the sprinkler connection
between warehouses ''A'' and '' C '' and that the lack of said
care and caution efficiently contriht,tted to the damages complained of then the jury must find for the defendant City of
Richmond.
Pc.
The court instructs the jury that the evidence shows the
defendant Grinnell Company was the agent of the plaintiff
in the work of severing the pipe in Warehouse ''A'' and the
court .further instructs the jury that tl1e plaintiff is bound
by the acts of its agent Grinnell Company in and about severing said pipe as if said acts of its agent were the plain- ·
tiff's own acts in .so far as the plaintiff is seeking to place
liability upon the defendant City of Richmond, but the court
still· further instructs the jury that the relation of princi-
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pal and agent between the plaintiff and defendant Grinnell
Company does not prevent the plaintiff from holding defendant Grinnell Uompany liable for its own acts.

Qc.
The court instructs the jury that private rules cannot fix
the standard of duty to others, that private rules may require
less or more care than is required by law, and if
page 57 ~ the jury believe from the evidence that the defendant Grinnell Company in this case did not make a
test to see that the City water 'vas cut off because of' private
rules and requirements that such rules and requirements do
not fix the standard of its duty in this case.
Rc.
The court instructs the jury that the burden is on the defendant Grinnell Company to show that it applied for per.mission to the Southeastern Underwriters Association to
make the test to see that the Citv water was cut off and that
said permissio!l was refused before said Grinnell Company
can claim said jest could not be made.
to which action of the Court in refusing to give the instructions aforesaid, the defendant City excepted and tendered
this its bill of exception, which it prays may be signed, sealed
and made a part of the record in this cause, which is accordingly done.
And the Court certifies that it affirmatively appears in
writing, that counsel for the plaintiff have had reasonable
notice of the ti.me and place when and where this bill of exception would be tendered, this 5th day of April, 1926.
BEVERLEY T. CRUMP, (Seal)
sitting for Hon. Josepl1 C. Taylor, Judge.
page 58
·

~

DEFENDANT CITY'S BILL OF· EXCEPTION
NO.5.

Be it remembered that upon the trial of this .cause, the
following instructions were given by the court, which were
all the instructions given in this· cause:

,....,..,......~--------
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A.
The Court instructs the jury that under the charter of the
City of Richmond and the evidence in this case, the said,
city h~s. the general management and control of its water
works, through the Department of Public Utilities, includ- ,.
ing the service pipe leading from its water main on Cary.
Street, into \Va rehouse ''A'' of _the plaintiff, referred to in
the evidence, so far as the same is located in the street, including the "~hut off" valve located in said street-by means
of which "shut off" valve the. flow of water from said water
main is controlled.
·
And if the jury shall believe from the evidence that the
plaintiff was having constructed and installed a sprinkler
system in Warehouse "C" of the plaintiff, which was to be
connected with the ·aforesaid water supply pipe or service pipe
leading from the city water main on Cary Street into Warehouse ''A'' of the plaintiff; and ~hat in making the said connection it was necessary for the water to be turned off said
service pipe by means of the shut off valve· in said pipe situated in Cary Street, above mentioned; and that the Department of Public Utilities of the City of Richmond was duly
notified by tl1e plaiutiff of the necessity of cutting the water
off from said pipe entering Warehouse "A", for the purpose above mentionel; and- that said Department of Public
Utilities undertook, through its agents and servants, to shut
off f;aid ·water; fmd that the said Department of
page 59 } Public Utilities, through. the said agents and servants, subsequently reported to the plaintiff ·that
it had shut the water off, when as a matter of fact it had not
done so, but had undertaken to shut said water off by another
valve which had no connection With the said service pipe and
no eontrol over thf! water flowing therein; and if the jury
shall further believe from the evidence that the failure of the
said city to properly shut off said water was a lack of ordinary care on its part; and that as a' proximate result of said
acts and doings of the said city, the warehouse of plaintiff
was Hooded with wnter, when the· connection of the pipe
leading from the sprinKler system in. Warehouse '' C'' ~as
attempted to be made with the said service pipe leading to
the water main aforesaid, then the jury shall find a verdict for
the plaintiff against said city for the amount of the damages
for the injuries occasioned the merchandise stored with the
plaintiff by and on account of the flooding of its warehouse
aforesaid; unless the jury should believe from the evidence
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that the plaintiff itself was guilty of contributory negligence
as explained in other iiL'3tructions. (Offered by Plaintiff;
modified & _given.)

B.
The Court instructs the jury. that under the cont~act bethe plaintiff and Grinnell Company, Inc., introduced in
evi4ence, for the installation. and construction of a sprinkler
system in Warehouse '' C'' of the said plaintiff, which system was to be conn~cted with ~he six inch supply main in
the valve room of Warehouse ''A'' leading from a water
main of the City of Richmond, situated in Cary Street, into
"'\,Yarehouse ''A'' of the plaintiff, by means of a
page 60 ~ pipe to be connected therewith, Grinnell Company,
Inc., were obliged to do the said work covered by
the contract in a thorough. and workmanlike manner, that is
to say, it became and was its duty to use ordinary care in
doing said work.
And if the jury shall further believe from the evidence that
said Grinnell Company, Inc., undertook to make the .pipe
connection above mentioned, wit~out using such ordinary
care, and that as a direct and proximate result thereof the
warehouse of plaintiff was flooded with water, then the jury
shall lind a verdict for the plaintiff against the said Grinnell Company, Inc., for the amount of damages for the injuries occasioned the merchandise stored with the plaintiff by
and on account of the flooding of its warehouse aforesaid;
unleis the jury should believe from the evidence that the
plaintiff itself was guilty of contributory negligence as explained in other instructions. (Offered by Plaintiff; modifled and given.)
tw~en

c.
The Court instructs the jury that if they believe from the
evidence that both of the defendants were negligent, as defined in these instructions, and if they further believe from
the evidence that the negligence of ·each concurred in producing the damage to the merchandise in the plaintiff's warehouse, then such defendants are jointly and severally liable
and they shall find for the plaintiff against both defendants, for the amount of damages for the injuries occasioned
the merchandise stored with the plaintiff, on account of the
flooding of its warehouse; unless the jury should believe from·
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the evidence that the plaintiff itself was guilty of
page 61 ~ co;ntributory negligence as explained in other instructions. (Offered by Plaintiff, modified and
given.)

D.
The Court instruet s th~ jury that ordinary car.e as defined
in these instructions is such care as an ordinarily prudent
person would exercise under. the same or similar circumstances, giving consideration to any special skill or knowledge, if any, required for the }Jerformance of the work. (Offered by Plaintiff.)

E.
The Court instructs the jury that if, under the evidence and
the other instructions herein, they find that both of the defendants were negligent, and that the negligence of each defendant proxhnately eaused or efficiently contributed to the injuries complained of, they may find the verdict f·or the plaintiff against both defendants for the entire amount of the
damages shown by the evidence to have been occasioned the
plaintiff, viz: the sum of $12,252.39, and that they cannot apportion the amount of damages between the two defendants.
If the jury believe from the evidence that one of the defendants only was guilty of negligence proximately causing or
efficiently contributing to the injury, then they may find the
verdict for the plaintiff against the negligent defendant only.
If, however, tl!e jury believe from the evidence that neither
one of the defendants was guilty of such negligence then
they may find the verdict in favor of both defendants. (Offered by Plaintiff, modified and given.)
page 62 ~

F.

rrhe Court inE=truets · the jury that the burden of
proof is on the plaintiff to show the negligence of the defendants, or either of them, by a preponderance of the evidence.
The mere fact that an injury occurred raises no presumption
of negligence, but the lllaintiif must show affirmatively the
grounds of defendant's liability. It is not sufficient for the
plaintiff to put the matter of the defendant's negligence or
non-negligence in doubt. There must be more than a probability of negligence. If, upon the whole case, the conduct of
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either defendant is equally consistent with the existence or
non-existence of negligence,. on its part, then the jury must
find in favor of such defendant. (Offered by both Defendants.)

G.
The Court instructs the jury that no one but the. City of
Richmond h"ad the right to cut off. the city water in the city
streets. (Offered by DefendaJ?-t, Grinnell Co.)

H.
The Court instructs the jury that the defendant Grinnell
.Company in undertaking the installation and connection of
the sprinklers in plaintiff's warehouse was not an insurer
or guarantor that the work in question would be done without injury to plaintiff's property and o:wed the plaintiff no
duty except the duty to exercise ordinary care in the performance of tlJ,e work, ordinary care being defhied in Instuction No. D. The employees of the Gin nell Company were
only required to possess or use such a degree of skill or
knowledge as was possessed and used by the average of their
particular trade engaged. in the same or similar
page 63 ~ work. In considering the question .of whether
the Grinnell employees used ordinary care in severing the pipe connection under the circumstances shown by
the evidence, the jury may consider evidence as to ordinary
and general custom or usage in the sprinkler business in the
same or a .similar situation as evidence of what was reasonabl(.l
and proper to be done under such circumstances, from which,
along with other pertinent .facts -and circumstances of the
case, the jury are to determine what was ordinary care as
applied to that given situation. In the exercise of ordinary
care the employt?e.B of the Grinnell Company were not required to make extraordinary pr,gcautionary measures. to
avoid injuries, involving the exer0ise of a higher degree of
care than ordinary care, even though the jury believe that
such measures would have averted tl1e injury. (Offered by
Defendant, Grinnell Co.)

I.
The Court instructs the jury that if they believe from the
eVidenc.e that the defendant Grinnell Company used ordi-
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nary care, as defined in the oth~r instructions of the court,
in proceeding to make the pipe connection in question, they
shall find their verdict in favor of the defendant Grinnell
Company. ·(Offered by Grinnell Co.)

J.
The Court instructs the jury that the defendant City is not
an insurer or guarantor of the acts and statements of its
agents, nor is every such act O.J" statement, though it may
cause the injury sued for, actionable; that it is sufficient if
the agents of the defendant City in doing such acts
page 64 ~ and making such statements, use ordinary care, ordinary care being defined in Instruction No. D.
And if the jury believe from the evidence that the defendant
City's agents used such ordinary care, then they shall find
for the qefendant City. (Offered by Defendant City.)

•
K.

The Court instructs the jury that the burden of proving
either defendant guilty of negligence rests upon the plaintiff,
and that if eHher defendant seeks to relieve itself of liability
by reason of the plaintiff or its agents having been guilty of
contributory negligence, the burden of proving such contributory negligence rests upon such defendant, unless such contributory negligence is disclosed by the plaintiff's evidence,
or can be fairly inferred froin the circumstances. {offered
by both Defendants.)

L.
The Court instructs the jury that a plaintiff seeking to recover damages caused by the negligence of the defendants
must itself ~e free from neglip-el!ce, and if the _jury believ.e
from the evidence that the plaintiff has been guilty of neg·ligence and that such negligence has contributed to the injury
of which it complains, the law will not undertake to balance
the negligence of the plaintiff or its agents and that of the
defendants or either of them for the purpose of determining
which was most a.t fault. The law recognizes no gradations
of fault in such case, and where both plaintiff and defendants
or either of them have been guilty of negligence there can
be no recovery. (Offered by both Defendants.)
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page 65 ~ And the Court certifies that the giving of the
·
aforesaid instructions ".A" "C" '' l>" '' E" and
"G"
' reasons
'
.
~~so b.Jected to by the def~dant 'City for
stated
1n writing and made a part of the record by the order entered on the 6th day of November, 1925. But the Court gave
the said instructions over the objection of the defendant Uity,
to which action of the Court the said defendant excepted and
tendered this its bill of exception, which it prays may be
signed, sealed and made a part of the record in this cause,
which is accordingly done.
.And the Court further certifies that it affirmatively a:p~
pears in writing, that counsel for the plaintiff have had reasonable notice of the time and place when and where this bill
of exception would be tendered, this 5th day of April, 1926.
BEVERLEY T. CRUMP, (Seal)
sitting for Hon~ Joseph _C. Taylor, Judge .

.

page 65!

~DEFENDANT'S

OBJECTIONS TO INSTR.UCTIONS BY COURT.

Iu the Law and Equity Court, Part II, of the City of Richmond:
Virginia Bonded Warehouse Company, Inc.,

vs.
Grinnell Company, Inc., and The City of Richmond.
· The defendant City, by its attorney, objects to the giving
of the following instructions in the foregoing action and assigns the following grounds for such objections:
The said City objects to the giving of instruction ''A''
upon th~~ grounds~ 1st: That it ignores this defendant's theory that it was exercising a governmental function; 2nd: That·
it ignores this defendant's theory that the intervening act
of the defendant Grinnell Company in breaking in the pipe
before it had ascertained that the water was in fact turned
off, was tlie proximate and superseding cause of the plaintiff's injury, and that the defendant City's negligence, if
any, was the remote cause of such injury, and 3rd: That it
assumes tlmt the City's co-defendant was an independent
contractor whereas, so far as relates to the turning off of the
water and the severing of the connection, the evidence shows
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that the plaintiff was acting as principal and Grinnell Company as agent of .such p_rincipal.
'J.lhis defendant objects to the giving of instruction "C"
for the reason: 1st: That it· ignores the theory of the City
that it was acting in a governmental capacity; 2nd: That it
ignores the theory of the City that the action aforesaid of
the Grinnell Company was the proximate and superseding
cause of the injury and this defendant's negligence, if any,
was the remote cause thereof, and 3rd: That it a.ssumes that.
the City's co-defendant was an independent contractor
whereas, so far as relates to the turning off of the
page 66 ~ water and the severing of the connection, the evidence shows that the plaintiff was acting as principal and Grinnell Company as agent of sueh principal.
This defendant objects to the giving of instruction "D"
for the reason that the evidence shows that the act of turning off, or attempting to turn off the water aforesaid, did
not require any special skill or knowledge on the part of said
~ity and that, therefore, this instruction tends to mislead the
Jury.
This defendant objects to the giving of instruction "E" .
upon the grounds that: 1st: It ignores the City'.s theory that
it was exercising its governmental capacity; 2nd: It ignores
the City's the9,ry that its co-defendant's negligence was the
proximate and superseding cause of the injury and this defendant's negligence, if ·any, the remote cause, and 3rd: That
it as.sumes that the City's co-defendant was an independent
contractor whereas, so far as relates to the turning off of the
water, and the severing of the connection, the evidence shows
that the plaintiff ·was acting as. principal and Grinnell Company as agent of such principal.
This defendant objects to the giving of instruction "G"
upon the ground that it unduly emphasises the City's right
and consequent duty to cut off the water, which right and
duty have already been referred to in instruction ''A'' aforesaid.
This defendant objects to the action of the Court in its
giving of instruction "J", which is an amendmeyt of this defendant's instruction "Be" as offered, for the reason that
said instruction a.s originally offered correctly propounds
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the law and this defendant is entitled t9 have the jury instructed in its own language. .
·
page 66% ~ DEFENDANT CITY'S BILL OF EXCEPTION NO.6.
Be it remembered that upon the trial of this cause and
after the jury had been sworn to try the issue joined therein, the several parties introduced before the jury the following evidence :
page 67 ~ Virginia,
. Law and J!Jquitv Court, Part 2, of the City of
Richmond, N ov~p1ber 4, 1925.
Virginia Bonded Warehouse Corporation
vs.
Grinnell Company and ·City of Richmond.
EVIDENCE FOR PLAINTIFF.
E. M. HOADLEY,
Was duly sworn and testified as follows:
DIRECT EXAMINATION.
By Mr. Leake:
Q. Mr. Hoadley, where do you rrside r
A. 1822 Monument Avenue, Richmond.
Q. What is your business?
A. I am President of the Virginia Bonded Warepage 68 ~ house Corporation.
Q. What is the business of that corporation?
A. General warehousing, that is, taking in goods for storage and delivering them on demand, and bonded warehousing as well which is for the Government, dutiable goods from
abroad on which the duty has not been paid and which are
withdrawn when the duty is paid at the Custom House.
Q. Are you a licensed warehouseman under the State law?
A. Yes, sir.
Q. Do you issue warehouse receipts 1 .
A. "\Ve issue on all goods that come in what are known as
non-negot~ab~e warehouse receipts.
· Q. What do they show?
·
A. They show the number of packages, the number of sacks
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or barrels of flour, and the rates charged to customers. On
the request of customers we·very often issue what are known
as negotiable warehouse receipts, which are used at banks as
collateral for loans. Those are the two classes of receipts issued by us.
_ Q. Does your business necessitate large housing spaceY
A. Yes, sir, we have a large tloor space; we have 175,000
square feet in three different buildings.
Q. Located in the City of Richmond 1
A. Located on CEJ.cy ~treet in the City of Richpage 69 ~ mond between 17th and 1~th on both sides of 'the
street.
Q. How many houses have you f
A. Three and one small cor:ner building; one warehouse
known as A, one warehouse known as B, one warehouse known
as C, and one known as Corner C, as we call it.
Q. Where are warehouses A, B and C located?
A·. Warehouse A is located on the northwest corner of Cary
and 18th; :warehouse B directly opposite on Cary Street;
warehouse C is known as 1714 East Cary, directly west of
warehouse A. A one-story building which is a rather negligible affair, is next to that, on the corner of 17th and Qary.
Q. When did you become connected with the business Y
A. In 1916, early in February.
Q. At that time how many warehouses had you Y
A. Warehouse A aJ!9 warehouse B~ two.
Q. Were the sprinkler systems such as have been described
by counsel in these warehouses at the time you became connected with the company? .
A. Both warehouses were sprinkled at the time I first became connect~d with the property.
Q. ·Will you at this time describe the system, not in detail
but in a general way?
·
A. Counsel for the Grinnell system described it
page 70 ~ h<\H(3r than I can. It is a general fire system, consisting of certain pipes about 15 feet upart with
certain attachments, which are under head and the water is
forced from the pipe like a watering pot, only under pressure
that covers a large space.
Q. What is (he purpose of the system Y ·
·
A. Fire protection and also to enable us to have a low rate
of insurance which makes it attractive in getting new business and keeping what we have.
Q. You don't know under what circumstances the system
·was put in Warehouse A and Warehouse B, do you~
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A. _Only generally; not exactly.
Q. Do you know how the supply of water was obtained for
the entire sprinkling system ul
A. It is obtained from a main in Cary Street which was
originally put in in 1909, as described before, on which this
cut -off valve is located which takes care of the water supply
of the three buildings from the city.
Q. And the other connections are made with that, are they
not?
A. With that, iuside the building.
_ Q. One connection goes across Cary Street to Warehouse
B on the other side, d~es it not~
A. Yes. That was put in, I think, in 1914.
Q. Do you have any control, or did you have
page 71 ~ any way, as far as you were concerned, as far as
you kn~w, of cutting off the water when it was to
be cut off from the water main in Cary Street going into your
building through the water pipe from the main 1
A. We had no means whatever of doing it and would not
have attempted it.
Q. You did not have control of the cut off valve which was
situated in the street, did you Y
A. Absolutely not.
Q. There is such a valve, is there not, on the supply pipe_
that leads from the main in Cary Street into Warehouse A Y
A. There is such a valve and it does cut the water off when
it is properly turned.
Q. Do you know of any valv~, as far as you are concerned,
that is on the pipe which leads from Warehouse A across
Cary Street to Warehouse B 1
A. I do not.
Q. Is any such valve under your control, as far as you are
advised?
A. In the street, no, no such valve at all.
Q. You heard the statement of the City Attorney, did you
not, that there was such a valve on a pipe that leads from
Warehouse A to Warehouse Band that that valve was in the
~

street~

A. There is a valv~ cap apparently on the pipe
leading from A into B; whether it is connected
with that underground pipe I don't know, nor do I think anyone knows. We assumed and have always thought that that
was a dead valve which they attempted to shut off, which w·as
there leading to the foundry that was on the property prior
page 72
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to the construction of W·arehouse A. That is merely a surmise; I don't think anyone knows definitely.
Q. Have you any reason for thinking that the valve in the
street is on the private pipe that connects one of your warehouses 'vith the otherY
Mr. Cannon: If your Honor please, we object to that question.
The Court: I think the witness can answer for what it is
worth.
A. None whatever, from my standpoint. The valve might
be in the building for that purpose.

By Mr. Leake:
Q. Is there one inside of Warehouse A and one inside of
Warehouse B?
A. To cut off the various pressures in Warehouse B?
Q. Yes.
A. The general supply pipe that connects Ware•
page 73 } house A to B would be cut off in the valve room of
Warehouse A.
Q. You have an arrangement in Warehouse A for cutting
off the water to Warehouse BY
A. We do.
Q. Did you have any use for any other pipe in the street
as far as you know~
A. No, as far as my knowledge goes. There was no practical reason unless there was something I don't know.
Q. That being the case, did you make a contract to put ln
the sprinkler .system in W ar~house C?
A. I did.
Q. Now which direction is that from Warehouse A, and
how far is that warehouse from Warehouse BY
A. 'Varehouse C is west of and immediately adjoining
Warehouse A; there is some space, 12 or 14 inches, between
the two, between the bases of the walls, but they practically
join.
Q. Did you make a contract with Grinnell & Company for
the installation of this system in Warehouse C Y
A. I did.
Mr. Cannon: We object, -as far as the City of Richmond
is concerned, on the ground that this is immaterial and irrelevant.
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. The Court: I think that is a part of his case. The declaration 4says that the defendant undertook to do the
page 74 } work ·and comply with his contract.
Mr. Cannon: We except to Your Honor's ruling.
Juror: Who tapped the water main for the pipe into your
place~

Witness : You mean originally 1
Juror: Yes, sir.
·
.
Witness: I presume the city did. No outside person can
tap a main. I was not connected with it at that time, but no
one would be permitted to tamper with ~ny of the city mains
o.r valves, I should not think. Does that answer itY
Juror: That's all right, sir.
By Mr. Leake:
Q. Was that contract in writing~
A. It was.
Q. I hand you herewith what purports to be the original
proposal, .specifications and contract between the Virginia
Bonded Warehouse Company and the Grinnell Company, Incorporated, signed by both the Grinnell Company, Incorporated and your company by its officers, dated the 14th day of
May, 1923, and ask you if that is the contract that
page 75 } was entered into between you and the Grinnell
Company for this installation Y
A. (Examining) That is the contract.
Mr. Leake: We desire to introduce this contract in evidence as Exhibit E. ~I. H. No. 1.
·
Note: Said contract reads as follows:
Form-2084
Dept. Charlotte F. P.
Dated April 5, 1V23.

6148 W. F. J.
CONTRACT
No. 17-F. P. 141

GRINNELL COlVIPANY
Executive Offices Providence, R. I.

.

~

City of Richmond v. Va. Bonded Warehouse Corp.
Providence, R. I.
New York, N. Y.
Philadelphia, Pa.
Buffalo,· N. Y.
Hartford, Conn.
Atlanta, Ga.
Albany, N. Y.
New Orleans, La.
Minneapolis, Minn.
St. Louis, Mo.
Chicago, Ill.
Cleveland, Ohio.
Cincinnati, Ohio.
~f. F. D.
N.· M.
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Warren, Ohio.
Charlotte, N. C.
Auburn. R.. I.
Rochest'er, N. Y.
Columbus, Ohio.
Milwaukee, Wise.
Kansas City; Mo.
St. Paul, Minn.
Boston, Mass.
Dallas, Texas.
Detroit, Mich.
Baltimore, Md.
Denver, Col.
RECEIVED
Treasurer's Office
-May 28, 1923Answered ....... .

page 76 ~ To Virginia Bonded Warehouse Corp.,
Address Richmond, Va.
For Virginia Bonded Warehouse Corp.,
Location Richmond, Ya.
GRINNELL COMPANY, Inc., hereinafter called the Company, of 260 West Exchange street, Providence Rhode Is~
land, proposes to equip or cause to be equipped the property
hereinafter mentioned with a system of Grinnell fire extinguishing apparatus, and :or perform the work as hereinafter
described.
· (1) Sufficient space on the premises and proper materials
and proper facilities for the prosecution of the work, including watchman, water, lighting, heating, telephone and elevator service when available, shall be furnished by you to the
Company at your expense as and when the Company requires.
(2) Any work or materials, not specifically described herein, together with what specifically you are to supply, shall be
supplied by ·you at your expense, as and when required by
the Company for the prosecution of the work; upon your
failure so to do, the Company may, at its option, and as your
agent, supply the same at market prices, and its
page 77 }- exp~nse by reason thereof, as well as those resulting from delay, shall be additional to the contract
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price and shall be paid to the Company by you upon demand.
(3) Unless herein expressly excepted; all painting, earth,
mason and carpenter work, both labor and materials, including all permits, foundations, supports, staging, and enclosures required by the Company for the equipment and :or
work proposed, shall be furnished by you at your expense,
and you warrant the sufficiency of all thereof, both old and
new·.
· (4) The Company shall not be liable for and you will hidemnify it against any loss or damage arising because of
anything not erected by the Company; or because of any
work, labor or materials not furnished by the Company.

(5) The Company shall not be liable for any loss or damage from delay or otherwise, due to strikes, lockouts, action
of the elements, or to any cause beyond the Company's control.

(6) .An~r loss or damage from any cause not the fault of
the Company, to materials, tools, equipment or work, while
in or about the premises shall be borne by you.
(7) If, in connection with the performance of this contract,
any damage be caused, or any claim be made for which the
Company may be liable, notice with an itemized
page 78 ~ statement thereof must be given to the Company
promptly, and, in any event, w~thin ten days thereafter, otherwise the Company is released from liability.
(8) If the work be discontinued byreason of strikes, lockouts, action of the elements, or any cause not the Company's
fault, there shall at the Company's option, be due and payable by you to the CompanJ upon its demand, a suni equal to
the full price stipulated in this proposal, less an allowance
to be made by the Company for materials, labor and expense
not supplied or incurred.
(9) Any default hereunder by you shall, at the Company's
option, make immediately due all sums then owing to the
Oompany, which otherwise would be thereafter payable.
(10) At the Company's option, you shall be deemed to
have m:;tde default hereunder if you be adjudicated a bank-
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rupt or insolvent, or a Receiver in bankruptcy or insolvency
of your property be appointed, or if you make a general assignment or trust for the benefit of creditors, or if a judgment be docketed against you or the aforesaid property and
remain unsatisfied for a period of ten consecutive days, or if
a lien in foreclosure or mechanics' lien be filed against the
aforesaid property and remain a lien thereon for such period,
or if an execution upon a judgment be issued against your
property and returned unsatisfied, or if you fail
page 79 ~ to make any payment hereunder as herein provided, or to fulfill any of the conditions hereof.
(11} The Company need perform the work only during its
· _gular working hours, and ·any overtime required by you
11
e paid for by you to the Company in addition to the
price, unless herein expressly excepted.

\Company retains title to the material and equip- - ~yment in full therefor, with the right in case of
"'" ~c.,~
'_-n your part to enter the premises and remove
~'l>-§>~
~~"',vhether or not attached. to the realty (for which·
~0
"C)~ the material and equipment, however attached, shall
all time.s be deemed personal property) and, ·at the Company's option, to sell the same at public or private sale with
or without notice and apply the proceeds toward the balance
due, together with the expen~es of removal and sale, including reasonable attornf\ys' fees, you being liable for any deficiency; the Company, however, having the privilege, at any
time, to change this conditional sale to an absolute sale and
to pursue any statutory or other remedies in such case made
and provided.
(13) All remedies of the Company hereunder are cumulative and not exclusive. The Company shall be under no liability of any kind, except as herein expressly set forth. No
change or modification of this proposal shall be valid unless
initialed by one of the executive officers of the Compage 80 ~ pany.
(14) In default of any subsequent agreement in writing to
the contrary, the coondition.s and covenants hereof shall apply to any repairs, replacements, extensions or alterations to
the system herearter at any time m~de by the Company, and
the Company shall be under no greater liability therefor than
is imposed upon it herein ''rith respect to the original installation and :or work.
;
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(15) This proposal is subject to change without notice, and
becomes void, in the option of the Company, unless an acceptance thereof in writing, is received by the Company within ten days from the date hereof.
(16) This proposal is subject to approval in writing by
an executive officer of the Company, and in the meantime,
and in case of your acceptance,. and in consideration of the
Company's making this pt·opo~al and of its preparation therefor, including the survey, you agree that such acceptance
shall not be withdrawn or cancelled until after fifteen days
from the date of its acceptance.
( 17) The place of the. making of this contract shall' be ~ '
Providence, Rhode Island.
.- -

(18) All notices shall be in writing and served by mail
upon the parties hereto, respectively, at their respective offices given.
·
page 81}

SPECIFICATIONS.

-----

1.
· Work and apparatus as described herein to be furnished
by the Grinnell Comi)any, Inc., except when clauses specify
you to furnish.
(No. 100)-Sprinklers.
A dry pipe system of Grinnell Automatic Sprinklers to be
installed in Building '' C' '.

Special Sprinklers.
N.o sprinklers with special coating or covering are included
in contract price ..
(No. 110)-0pen Sprinklers.
A system of (44) Grinnell Open Sprinklers installed on
rear end of Building "C ", making 3-1 :2" connection to water supply main in Building ''A'' with necessary controlling
valves and draw-off piping. All pipe on system side of controlling v~lve, and all fittings and hangers outside of bui!d-

/,,'
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ings, to be galvanized. Should more or less than 44 Open
Sprinklers be required we will adjust any variation at $9.00
each. H. S. M.
(No. 202)-Dry Z::ipe Valves.
Grinnell dry pipe valve in each main· supply to one dry
pipe sprinkler system.
·
; ·
Grinnell dry valve accelerator attached to new dry pipe
valve located in present valve room and controllpage 82 ~ ing sprinklers in building '' C' '.
(No. 204)-Valve Houses.
You to enlarge present valve house if necessary to
modate new valves.

~~com

(No. 211)-.Air Piping.
Necessary air piping between dry pipe system and your
system.
(No. 221)-Water Alarms.
One G. F. E. water motor alarm to be furnished ·and connected to one dry pipe valve, gong to be located at point des·
ignated by us.
If not practic~l to run discharge from water motor through
wall of building to open air, you to provide necessary drain
connection.
(No. 230)-Gate Valves-Check Valves.
Gate Valves to be installed, controlling one dry pipe valve,
one supply to open sprinklers.

Check Valves. One to be installed in supply to open sprinklers.
(No. 231)-Draw-Off Piping ..
Draw-off piping to properly draw off system to be run to
accessible place for discharge, at point selected by us. If
necessary to discharge draw-off to sewer, you to provide
properly trapped sewer pipe connections and leave threaded
outlets nt points designated by us.
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(No. 300)-Supply Piping.

Piping from present 6" supply main in valve room to connection with new sprinkler system in Building "C ".
...

(No. 313)-Fire Department Connection.

One two-way fire department connection located as shown
on plan and connected to. open sprinkler system.
(No. 601 )-Freight-Teaming.

Deliver materials at your freight station or railroad .siding and do all local teaming and handling.
(No. 610)-Mason and Carpenter Work.
.

/

All necessary openings for proper installation of the work
specified, in foundations, walls, floors, ceilings, partitions,
stairways, etc., including all patching and repairing required,
and ·staging for men to work from.
Ext1·a Matprials and Labor.

It is mutually understood and agreed that all additional
sprinklers or other extrl;l materials and labor required on
account of alterations or additions to the premises, or obstructions along the ceiling not in position, or shown on
plans furni~hed us, when our survey was made, are to be
considered a.s work additional to that covered by contract,
and will not be included under the ''more or less sprinkler''
clause on face of contract, but is to be paid for by ·you as
an Extra to the contract price.
page 84

~

I
'

Overtime lV ork.

The coritr.act price named is based on all work being performed during regular working hours. Should any overtime
work b~ necessary, you are to pay for same as an Extra to
the contract price.
6148
(19) This proposal covers the property of Virginia Bonded
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Warehol!,se Corp. (Building "C") located at No. 1712 & 14
Street East Cary St. City Richmond County Henrico State
Virginia with a Dry pipe system of Grinnell fire extinguishing apparatus and :or work as set forth ip the foregoing specitications, consisting of Two sheets, and subject to the forego~ng conditions, all of which are made a part hereof.
All material is to be of standard quality and manufactured or assembled and shipped, in whole or in part, from·the
Company's plants.
The Company's work herein specified is to be done in a
thorough and workmanlike manner, under the supervision
of the Company's experts, whom it agre~s to send, for that
purpose, to the place of installation, and under the rules and
regulations of Southeastern Underwriters Asso. and subject
to inspection of Their Authorized Representative acting as
the agent of both parties, whose inspection and approval
shall be conclusiv(l! evidence of the proper performpage 85 ~ ance and completion of such work.
The Company's warranties shall be fulfilled by
correcting any defects in material or work of which you give
the Company prompt notice, and its liability in respect of
such warranties, is limited to the expenses to it thereof.
The Company's price for its work as specified herein is
Five Thousand, Two Hundred and Fifteen and no :100-(5215.00). Dollars, to be paid to the Company, in monthly installments on the 5th day of each month in the stim of 85%
of the price of materials delivered and the work performed
in the month immediately preceding, and the Balance within
thirty days after the Company's work is substantially completed or upon the approval of such work by the insurance
interests if such approval is .given within such period; all
based upon the installation of 556 Sprinklers. Should more
or less than the aforesaid number of sprinklers be required,
they shall be charged or credited at $6.50 dollars each. When
changes are made in the building or contents after the com- _
pletion of the company's survey, the aforesaid price for the
more or less work shall control, unless a special price shall
be fixed.
GRINNELL CO~fPANY, INC.,
By H. S. ~fATHER, Dept. Mgr.
page 86 ~

ACCEPTANCE.

(20) We hereby accept the foregoing proposal this 14 day
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of May 1923, and agree to pay therefor as therein proposed
.
VA. BONDED WAREHOUSE CORP.,
W1tness J. A. KAY.
·
E. M. HOADLEY, Prest.
1708 East Cary St.,
Richmond,_ Va .
.APPROVAL.
(21) Approved this-·- day of - - - - 1 9 -

GRINNELL COMPANY, INC.,
By------Executive Officer.
BRADSTREET 00
Dun C+l
~

Mr. Leake: I don't think ·we want to read the
contract now. I will just call attention to some
features of it at this time.
page 87

By Mr. Leake:
Q. Mr. Hoadley, did the Grinnell Company proceed, after
the making of this contract, with the execution of it on their
part?
·
A. They did.
Q. What did they do?
A. Well, they -installed all the pipes necessary for the
sprinkler system through building C, which was not a new
building, but a new sprinkler system, as well as outside pipes
in the rear of Warehouse C, bringing the work down to a
point where it was necessary, to put it in operation, to make
the connection through the wall of Warehouse C right into
the original sprinkler room in Warehouse A and connect
with the city water at that point.
Q. That is the pipe that runs from Warehouse A to the
water main?
· A. In the middle of the street.
Q. I observe in one of these specifications that the Grinnell
Company was to install, among other things,
·
A system of (44) Grinnell Open Sprinklers installed on
rear end of Building '' C' ', making 3-1 :2" connection to wa-
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ter supply main in Building ''A'' with necessary
page 88 ~ controlling valves and draw-off piping.
.
A. That's right.
Q. Now when they· w~re ready to make the connection in
Warehouse A with the supply pipe, after they had completed,
as you said, the installation of the other portions of the system, what did they do and what did you doY
A. Their foreman came over to the office and told me that
they were ready to make the connection in the sprinkler room,
which required shutting off the water by the city, and would
I arange with the city to have the water cut off on the following Saturday which I think was the 15th of September,
1923. I called up the City Water Department and explained
to them in detail what was required and why it was required,
and they. said they would be down Saturday morning to cut
·
.·
off the water.
Q. State what you told the representatives of the city was
the detail which was required~
A. I will bring that in a little later, if you will allow me.
Q. Certainly. I don't want to interrupt your narrative.
A. They didn't show up on Saturday. I was a little upset
and provoked about it because everything was set and they
were ready to go ahead and it was a short day
page 89 ~ I wanted to get it done. So I got on the 'phone
again and insisted on getting in touch with Mr.
Trafford himself, who was in charge of the Gas and Water
Departments, as I understood, of the city. That wasn't very
much pleasure, because he didn't want to come to the 'phone;
he was a very hard man to get hold of by 'phone or any
other way. Nevertheless, he did come to the 'phone. I .explained that they said they would come there Saturday and
they hadn't come, that the city had not done what it said it
would do on Saturday, and therefore I appealed to hiip. as
head of the department to do the work on Monday; I explained that it was a matter of making the connection from
Warehouse A to Warehouse C, putting in a new sprinkler
system in Warehouse C; that it was necessary to connect
with the old system in A, and it could not be done unless the
citv turned off the water from their main. He reluctantly
promised to have it done Monday, and he did it.
Q. What happened on Monday?
...
A. Well, there was a great deal happened. The accident
- happened. I will go back a little. On Saturday I told our
superintendent, Mr. Carter, what I had arranged, that the

~6
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city would probably be down there a little earlier than I
would, which turned out to be a fact, although we were very
near the same time; and when the city performed
page 90 ~ the function of cutting off the water, for him to
report what the city had done to the Grinnell people. Then, as heretofore described, they attempted to make
the connection, and the water was not cut off, causing the
tlow and the damage to the goods on storage.
Q. Who is ~Ir. Uarter T
A. Superintendent of the warehouse.
Q. Your superintendent~
A. Mine.
Q. You told him to report what the city did to the Grinnell
Company, did you f
A. Exactly.
Q. You don't know what he did in that connection of your
own knowledge, do you T
A. Not of my own knowledge, no, sir.
Q. What was the first you knew of anything in connection
with it!
A. I was sitting at my desk and I happened to see a lot of
water running· down the gutter, which was an indication that
something had gone wrong with the city main or our own
system. I went out into the street and saw a tremendous
flow of water coming out of one of the doors. I was naturally very much disturbed; I knew immediately that something was wrong or this water would not be compage 91 ~ ing out of our ware4,ouse at that rate of speed.
So it happened that a salesman who worked for
the Washburn Crosby people came by with his car. I said,
''Go up to the City Hall as fast as you can and tell them
that something has gone wrong here, to come down immediately and shut off the water". I thought I would get better
results by sending a message by him than trusting to the telephone. Some of our employees might have telephoned in
addition, I am not sure of that, but 1 felt sure that a man in
a car would get better results.
Q. To make a long· story short, what did the city do?
A. As described before, they came down. They could not ·
find the valve, and they shut off the main on the corners of
the block. It was probably three or four hours before the
flow of water stopped, adding to the damage in the warehouse. They opened all the fire plugs, a~d it finally stopped.
Q. What damage did that occasion to the goods on storage
in the warehouse T
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A. The g~eate.st damage was to the newsprint owned by the
News Leader and the Times Dispatch; which ·absorbed a lot
of water n:Hur·any by the weight of those tr~mendous rolls;
you have all seen them; they spread out at the bottom and
were absolutely useless for newspaper work: Nat:.
page 92 ~ urally the Times Dispatch and the .News Leader
called on us as storers of their goods to assume
the liability which we did. That was the greatest loss to
those two companies, and there were small los·ses·· running
from $40 to $190. The total loss, including what we salvaged
afterwards·,- was ·$21,239.92, out of which we salvaged $8,987.53, leaving a ·net los.s of ·$12~252.39, for which- we were
liable to nine different storers of goods, the principal amount
being for the 1\ews Leader and the Times Dispatch.
Q. Has the warehouse paid or assumed to pay the entire
liability~

A. We have assumed to pay the entire liability.
Q. Have you actually paid all of it?
A. We have consummated it in a way. The Times Dis·
patch; from· our current ·account-they are supposed to pay
us monthly, and· they simply stopped paying until they re·
·
tained the amount that they lost, so they are safe.
· Q. Did you pay the N·ews -Leader in cash?
A. We pa'id the News Leader $3,000 in cash ; in order to
keep their· Vice-President from worrying me daily.
Q. You have paid or assum~ed to pay- · ·
A. Every dollar we are liable for.
· · Q. Mr. Hoadley, do you personally know whether or no~
it can:· be ascertained in ·the valve room of Warepage 93 ~ house A, where· the coinYectioil was to be made
·
with the sprinkler syste~m that was put in -warehouse C-do you personally know whether tests can be made
there to ascertain whether.. the water is .cut off from the city
main, or not ~
Mr. Parrish: If Your Honor please, we object to the question on the ground that it calls for expert" opinion on the
ptatt~r o! _machi~:ei~Y. apP:lial~~es~
·..
<
ObJection overruled, and Grinnell Company excepts on
the ground· that the· witness has been asked a question re9-uiring exp~rt knowledge, and no foundation has been laid.
A. I know that such a test can be made.
By ~Ir. Leake :
Q. Do you know tl1at such a test has been madeT

,

.l
98

Supreme Court of Appeals of Virginia.

A. I made it myself, in connection with other people; you
can't do that thing all alone.
Q. Will you kindly explain what test you made, by whom
it was made and in whose presence 1
A. Mr. Kay, the Vice-President of the Company, and myself and the necessary laborers to drain the valves which requires a good· deal of strength and a good deal of leverage.
We shut off the pressure from the street, we shut
page 94 ~ off the pressure from the tank, and drained the
system in between. The various water gages, if
the pressure is withdrawn, will naturally go down to zero,
where they will uormally read from .84 to 85 pounds. Had
this been done, the valves shut off from the city inside of
the sprinkling room, and the tank valves shut off inside the
sprinkling room, and the system drained in between, then
the gage would still have shown 85 pounds city pressure if
it had not been shut off from the city outside.
Q: If the water had been cut off by the city in the street
through that valve, and you made the test that you have described, what would the gages have shown Y
A. If it was cut off by the city in the street, then you
would not have had to cut off the valve from the street into
the system itself, and then· you could have cut off the tank
valve and drained the pipes and the gages would have gone
to zero.
Q. In other words, some of the supply come·s from the tank
in the building, does it¥
A. Yes.
.
Q. And there is a valve that connects the system with
that~

A. Yes. The tank holds about 12,000 gallons; it is supplementary, in case the city pressure fails, or anything like that.
Q. The city supply is controlled by the valve in
page 95 ~ the street, is that correc~ ~
A. Absolutely.
Q. If I understand you, if that test had been made in the
room as you have described it, they could have ascertained
by the gages whether the water l1ad been cut off by the city
·at the valve in the street; is that right Y
A. They could.
Q. Do you know whether any such test was made~ Were
you there'
A. I was not there; I was across the street.
Q. Was anybody with you when you were talking to Mr.
Trafford on the 'phone T

~9
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A. Anybody· with meT
Q. Was anybody with you in the room when you talked
to Mr. Trafford!
· A. Mr. Kay sits right back of me and the Secretary and
Treasurer opposite me.
Q. Was there anybody that heard that conversation Y
A. I am satisfied that Mr. l{fty did.
Q. The City Attorney made the statement, as I understood,
that the city had no notice of what you were doing down
there that necessitated the connection being made with this
pipe. ·
.A. I have stated exactly what happened. I not
page 96 ~ only told him on Saturday, but I also told whoever
I talked t~ prior to that time, from whom I got
no results.
.
Q. Who was that~ Somebody in the City Hall, employed
in the water department?
.A. Oh, yes. That did not produce any results on Saturday; therefore, I got hold of Mr. Trafford.
Q. Did you tell him substantially the same thing that you
told Mr. Trafford Y
A. Substantially, yes. It might have been some lady clerk.
I suppose it is rather unusual .to cut the water supply off
from the system; I don't know.
j

Mr. Leake: If Ypur Honor please, I desire to offer in evidence the notice to the city under the city charter.
Note: Said notice reads as follows:
page 97 } To the City of Richmond,
James E. Cannon, City Attorney :
On behalf of the Virginia Bonded Warehouse Corporation
and its customers or patrons)njured by the escape of water
from one of the mains of the city of Richmond to Warehouse
A of the Corporation on September 17, 1923, to the -amount
of approximately $15,794.10, we beg leave to advise that it
is claimed that said loss was suffered through the negligence of the city of Richmond, and it is considered and will
be held liable for such loss.
The particulars of said matter, so far as we are now advised, are substantially as follows:
. ·
,

On September 17, 1923, and for some time prior thereto
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tlie Virginia Bonded Warehouse Corporation was engaged
in the general business of receivi11g and storing goods for
hire for persons residing and doing business in said city,
conducting among others two warehouses situated on the
Nortli side of Cary Street of said city, .between 17th and 18th
Sts~, 9ne known as ·warehouse A. and· the other known as
Warehouse C.
In warehouse A there had been installed and was then in
use a device for protection against :fire known as a \vater
sprinkler system, the water for the use ana oppage 98 ~ eration of which was supplied and provided by
the city of · Richmond from its water mains
through a connecting feed· or supply pipe rutming !:rom said
street into said Wa1·ehouse A, tile .said city· being then and
there ·engag·ed in the busiiiess of providing and supplying
·water for the use of persoi1s, firms and corporations desiring the same in and about theit business, and said Warehou.Se
Corporation being then and there one ·of its customers purchasing and obtaining for a ·valuable consideration from said
city the water needed for its said purpo~~·
On and ptior to the 17th ·day of September, 1923, th~
Grinnell Company, Incorporated; of PrQ_vidence; R. I., a corporation, was, under and pursuant ·to a contract with- the said
Warehouse Corporation theretofore made, engaged m·· in:.
stalling·· a new water sprinkler· system in ·said Warehous~
C, the water for the use and operation of which was ·to be
obtained from the said· city ·of Richmond by connecting the
aforesaid feed and supply pip·e with said new ·system by tap:.
ping said supply pipe at a point in Warehouse A before it
reached the old water sprinklei· system, of all of which the
said. city had due notice. ··
On or about" September 17, 1923, the work ori
page 99 ~ said new system liad progressed to the point 'vhere
it became necessary or :was deemed advisable t~
connect the same with th~ water works of the city of Ricli4
mond in the manner above ii1dica::ted, aud~tnereupon the saiQ
Grinnell Company, Incorporated, req~esteQ, :M;r. E...M. Ho~4::
ley~ one of the officers of .said W ar~hous~ Co~poratio.:tl, t9·-prQ~
cure the city of Ric:PmQ~ld.to cut off the_,vaterfrom its wate1~
work~ from said Warehouse A, the said city having before
that time installed in and on the said supply pipe a.t a point in
snid street a cf'rtain appliance known as a cut-off valve for
that purpose which when properly handled or manipulated
fully effected the purpose of cutting· off the supply of water
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to said Warehouse .A., the same being wholly under the care,
custody and control of the city of ltichmond.
And thereupon the said Hoadley applied to the city of Richmond through its proper officer to have said water cut off,
and this the said city then and there undertook to do.
Thereupon it sent one of its servants, agents, or employees
to said premises with instructions to cut off said water as
desired by the said Grinnell Company, and said age.nt and
servant of said city pursuant to instructions
page 100 ~ from it, went to said premises and proceeded to
cut off the water from Warehouse A at a point
in said street, and after some time reported to the office of
said Warehouse Corporation that the water from said Warehouse A had been effectively cut off, which report and notification was thereupon conveyed to the employee of the said
Grinnell Company engaged in and about the work aforesaid.
And thereupon the agP-nt and servant of the Grinnell Company in charge of the work aforesaid proceeded to cut, and
did cut and break, the above mentioned supply or feed pipe,
with the result that the water flowing through said feed or
supply pipe flowed therefrom in a great stream in and upon
the Warehouse A and the goods stored there, thereby greatly
injuring and damaging the same to the amount approximately
of $15,7'94.10, the agent and servant aforesaid of the city of
Richmond having negligently failed to cut off the supply of
water therefrom and having falsely and negligently stated
that he had done so. And this is to notify the city of Richmond that it will be held liable to pay the amount of loss
thus sustained.
The goods stor~d in said warehouse and held by the Virginia Bonded Warehouse Corporation as aforesaid, injured
in the manner above stated, were substantially as
page 101 ~ follows:
A large amount of paper, to-wit, 225 tons, belonging to the
News-Leader Publishing Company, injured, to-wit, to the
amount of' about $11,025.00.
Two electrical machines belonging to the said la§t mentioned company, injured, to-wit, to the amount of about
$100.00.
A large amount of paper, to-wit, about 75 tons, belonging
to the Times-Dispatch Publishing Company, injured, to-wit,
·
to the amount of about $3,675.00.
A large amount of bondite, to-wit, about 44 sacks, belong-
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ing to the Eastern Coal & Export Corporation, injured, towit, to the amount of about $191.10.
.A large amount of beans, to-wit, about 20 sacks, the property of W. G. Bragg, injured, to-wit, to the amount of about
$200.00.

A large amount of toweh;, to-wit, about 20 cartons, the
property of the West Disinfecting Company, injured, to-wit,
to the amount of about $60.00.
A large amount of milk, to-wit, about 50 cases, belonging
to the Dairymen's League, injured, to-wit, to the amount of
about $125.00.
A large amount of soap powder, to-wit, about 33 cases,
belonging to Colgate & Company, injpred, to-wit, to the
amouut of about $160.00.
page 102 ~ A large amount of corn, to-:wit, about 62 cases,
belonging to W. A. Page, injured, to-wit, to the
amount of about $100.00.
A large amo11nt of Quaker Oats, to-wit, about 10 cartons,
belonging to the Quaker Oats Company, injured, to-wit, to
the amount of about $50.00.
A large amount of dry lead, to-wit, about 900 pounds, belong-ing to the Carter White Lead Company, injured, to-w.it,
to the amount of about $108.00.
The said g-oods, wares. and merchandise having before that
-time been deposited with the .said Warehouse Corporation
for storap:e, the latter having duly issued its warehouse certificates therefor. the. same be;ng then and there outstanding, and. this notice is given on behalf of the said Virginia
Bonded Warehouse Corporation, the owners of said property
nnd the holders of the warehouse certificates aforesaid.
VIR-GINIA BONDED WAREHOUSE CORPORATION,
By (Sgd) E. M. HOADLEY, President.
page 1.03

~

State of Virginia,
City of Richmond, to-wit:

This day personally appeared before me the undersigned,
a Notary Public in and for the State and City aforesaid, E.
M. IIoadley and made oath that he is President and ·agent
of the Virginia Bonded Warehouse Corporation, whose name
is sip:ned to the foregoing statement, and also the agent of
the other parties mentioned in said .statement; that he is acquainted with the facts and circumstances set out in said
statement and that he verily believes the same to be true.

..
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My commission expires July 5, 1927.
Given under my hand this 9th d!!Y of October, 1923.
(Sgd.)

HOLT S. LLOYD,
Notary Public.

Received a copy of the above this lOth October, 1923.
·

JAMES E~ CANNON,
City Attorney.

r

~

l

Q. Have you seen the cut off valve which is
the proper cut off valve to cut the water off leading from the city water main into Warehouse A~
A. I have.
Q. Is that there nowf
A. It is there now.
Q. How far is that valve from your property line, in the
street?
A. Well, take the north side of Cary, that is the building
line, then our platform probably 8 feet, then comes the track,
and the valve spoken of is immediately south of the south
rail of the Cary Street siding of the Southern Railway Company.
Q. The railroad track there in the street~
A. Yes.
page 104
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CROSS

EXA~1:INATIO~.

Parrish:

Q. Mr. Hoadley, I understand that your connection with

the Virginia Bonded Warehouse Corporation began about
1916?
A. Along in February, 1916.
. Q. And at that time all of the installation of the sprinkler
system had been completed except the installation that we
have been talking about in building CY
A. That had all been completed.
Q. Who installed the sprinkler system in Warehouses A ·
and B~
A. The Grinnell Company installed the one in A; I have
really forgotten who installed the one in B, but I can supply it.

.Il
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Q. It was a different company from the Grinnell Com·
.A. Yes.
Q. This water main tl1at ran from Warehouse .A. and connected with Vv arehouse B, the Grinnell Company had nothing to do with that, did theyY
.A. So far as I know they did not.
Q. In other words, it was connected with a system other
than the one t)ley installed?
.
A. On the B side, from the A side which they did install.
Q. But th~ had nothing to do with laying the
page 106 ~ main across to the B .side, did they?
A. Not as I know.
Q. Then, if the City's contention is correct, that the valve
that was improperly turned was the one going over to Warehouse B, the Grinnell Company had no connection with the
construction of that valve, did they?
A. Not to my knowledge; I think not.
Q. What is your knowledge about that valve which was
turned by the city by mistake, which ran across to Warehouse C?
A. I said I didn't know. We all assumedpany~

Mr. Cannon: We object.
The Court: I)on 't state what you assumed.
Bv Mr. Parrish :
..Q. Are you familiar with any of the facts bearing on the
subject whether the valve the city turned by mistake was
connected with the pipe leading to B warehouse~
A. I don't know. ·
Q. Has that valve got any works in it? Had it been dis:..
mantled Y In other words, was it still 'Y_orking ~
A. I don't know how to explain that without assuming certain things.
~

The Court: Don't state your assumptions.
yo"Q.. don't know the facts~ say so.
Witness: I don't know.

page 107

~f

By Mr. Parrish:
Q. Did you examine the valve¥ Did you look down in there
·and feel down in thereY
A. Personally, no.
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Q. Then you cannot really testify as to any facts in connection with that valve, can you 1 .
·
A. No.
Q. Do you know whether that valve was ever taken out
and examined by any person 1
A. I do not.
Q. I understand it has been brought out in your testimony
that there are two openings in the street; the holes are a few
feet deep with the valves near the bottom, near the sidewalk
at your warehouse; one of them controls the city water ·supply, one of the~ does not. You wanted the city to turn the
one that did control the city water .supply, and they tJtrned
the other. Can you tell us how those two valves are placed 1
Of course the valves arc down in the ground and all you can
sec on the surface is the cap. How large is the cap~
A. Oh, about 6 inches in diameter across. I
page 108 ~ don't know that; it might be 7.
Q. About where are those caps placed in relation to your warehouse l
A. The one which controls the water from the main into
the warehouse is just south of the south rail of the Cary
Street tracks.
Q. Towards thE' middle of the street~
.A.. Towards the middle of the street, yes.
Q. Where is the other one1
A. The other one is about 8 feet from the building, and
under the edge of the platform, beyond the north rail of the
railroad track on Cary Street.
Q. The last one that you described is immediately north
of the rail and near the edge of the platform, that being the
one that the city actuafly turned, is that correct~
A. It was.
Q. And was the one not connected with the city water supply, which was further out in the .street~
A. The one which does control the water from the main
to the warehouse.
Q. lias that valve-the one out ncar the middle of the
street, the one that does control the flow into the warehouse
-been operated since the accidmJt happened, say, by the city
. or any other person, to shut the water off or to
page 109 ~ let it in~
A. It 'vas used when the proper connection was
made hctween \Varehouse . .~. and Warehouse C.
Q. "'\Vhcn was that'
0
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A. Later, after the accident, about a week; I think the
following Monday, I .am not certain.
Q. Was any change made in it, or any work done on it, in
the meantime?
.
A. Not to my knowledge.
.
Q. When it was used and functioned, was it in the same condition as on the day of the accident?
A. It was in the same place.
Q. Do you know whether it was in the same condition?
·. A. I didn't do anything to it, or anybody else, as far as I
know.
Q. One of the jurors asked you who first tapped the city
water main down Cary Street when you first put in the
sprinkler system, and you answered that you presumed the
city did. As a matter of fact, haven't you got papers in
your files showing that it was the city; that that matter was
taken up with the city and permits gotten?
A. Not to my personal knowledge.
Q. That was before you went to the warehouse, was it Y
A. Yes.
·
Q. Coming down to the time of the accident,
page 110 ~ which you said was, I believe, on the 17th of
September, 1\Ionday, the preceding Friday was
the 14th of September, wasn't it¥
A. Yes.
Q. You testified that on the 14th of September you first
called up the City Water Vvorks to request that the water be
turned off, did you?
A. I did not testify definitely that it was the 14th. It was
a day or two before they said they would be ready, which
was Saturday.
Q. That was Friday, we will say, approximately?
A. Yes.
Q. How did you know that the Grinnell CompanY, would
be ready to go ahead with the city connection?
A. By their foreman coming over and asking me to make
the necessary ararngements with the city.
Q. Who was the foreman 1
A. J\~Ierriman.
Q. J\IIr. 1\ferriman was tho foreman on the job. As a mntter
of fact, wasn't it 1\ir. Brooks, the foreman over Mr. Merriman, 'vho made the request ~
A. I wouldn ~t be certain. There w·ere two foremen, as far
-as we knew. I assumed that Mr. Brooks was the superior
foreman and that Merriman ,\·as a sub-foreman under

-~~-------------
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Brooks. Whether it was Brooks or Merriman I
page 111 ~ can't say.
Q. It was one or the other?
A. It was one or the other, yes.
Q. Can you tell us, as nearly as possible, what Brooks or
l\ferriman said to you when he came~ What was his language, or the substance of it?
A. The substance was that they were ready to make the
connection at this point, substituting the T for the L, and
they wanted the city 'vater cut off in order to do it as it
had to be done.
Q. What did he ask you to do?
A. To communicate with the city and have it arranged.
Q. What did you say7
·
A. I said, "All right", and did it.
Q. And the city people did not come on Saturday, the day
they were expected, did they Y
A. No.
Q. Do you recall on Saturday, th~ day that the city people
did not show up, as you stated in your direct testimony, you
were rather vexed or- provoked that they had not come, and
you were impatient to got on with the work and you suggested to 1\ir. Brooks, one of the Grinnell Company's men,
to go ahead and turn the water off?
A. I didn't make any .such suggestion.
Q. Do you know whether Mr. Carter did Y
page 112 ~ A. I don't know that Mr. Carter did.
Q. Reflect on that and see if you did not have
some conversation with 1\1r. Brooks and suggest _that- one of
the Grinnell men turn the water off~ and he refused to do so
and said that his instructions were not to do anything to
the city water works~
A. My recollection does not serve me to that extent. It
might be true.
Q. Do you recall that Mr. Brooks said that if you would
have one of your men turn the water off and .take the responsibility, he 'vould be willing to go ahead on that basis'
A.. I don't recall that.
Q. To get on, when the city men did not turn up on Saturday, you called up and had a conversation with Mr. Trafford
'vhich you have related, and the city men did come on Monday an'd turned the valves, did they~
A. Yes.
Q. Were you present at the warehouse when the city men
came there?
·
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A.- I may have been in the office, but I clidn 't know when
they came. 'l'he office is on the opposite side of the street.
(.J. Your office is on the south side of the street and the
valves are on the north side, are they "I
page 113 ~ A. Yes. l generally get down about a ·quarter to nine; l don't know when the city men
·came.
. Q. Do you know who the city men reported to when they
came down, if they reported to anybody~~
A. 1 myself don't know.
Q. Do you know whether the city men bi·ought one T with
them~

A. I didn't see it.
Q. About what time did the city men come. down there, do
you knowol By the way, who was the city employee?
A. I don't know.
,
Q. Do you know what time he got down there~
. A.. I don't know.
Q. How did you know tba t the water bad been turned off,
or how were you informed that the water had been turned
off¥ I am not saying whether the water was turned off; we
all know it was not, but how were you informed that it was
turned off~
A. I am not sure I said tba t. I am sure that I did not, in
fact.
Q: As I understand it, then, the first thing you knew about
the proceedings on ~londay, the day of the accident, wa~·
'vhen the accident occurred¥
A. The water I saw running down in the gutter, which indicated that something was wrong.
page 114 ~ Q. rrhen the negotiations between the city men
and the Grinnell Cctmpany and the warehouse
were handled by Mr. Carter, were they¥
A. By ~Ir. Carter, on my instructions on Saturday.
Q. \Vltat instructions~
A. I told lvir. Carter what I had accomplished by the interview with l\lr. Trafford", and when the city men came down
on Monday and reported that the w~ter had been turned off,
to report that to the Grinnell people so that they could go on
with 'the work. \Vnat language he used I couldn't tell you.
Q. Did you understand, when the water had been turned
off and the Grinnell people had been notified, that they would
go ahead and carry on the work that had been interrupted f
A. I don't get your point.
• Q. \Vas it your thougl1t, in giving the instructions to Mr.
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Cartet to see that the water was turned off and to notify
t.he Grinnell people that it had been done.A. I didn't give ~lr. Carter instructions to see that the
water wa~ cut off.
Q. Well, after he had been notified by the city, I believe
was your language, that he should notify the Grinnell people?
.A. That the city had so done.
Q. Was it your thought that the Grinnell people would then
go on with their work that had bee~ interrupted?
page 115 ~ A. That was the time to go ahead and fix it,
make the change.
Q. Did you say anything to 1Yl:r. Carter, or to the Grinnell
people, about making any test to check up on the city?
A. I did not.
Q. Did you have any thought of such a thing?
A. I relied entirely on the Qrinnell Company to give us
n turnkey job, which means finished.
Q. You relied on the city to turn the water off, did you?
A. Yes.
Q. Now, Mr. Hoadley, you have testified that some kind of
a test could be made in the valve room of the warehouse to
ascertain whether the city water had been turned off, did
you¥
A. Yes.
Q. When d!Q. you make that test?
A. Sometime after the accident. You know the nature of
it, as I just stated. We thought we would like to see it done,
and we determined to do it and satisfy ourselves that it
could be done. Not being technical sprinkler people, we
wanted to satisfy ourselves as laymen that it could be done,
which we did.
Q. Can you give us any idea of ho'v long after the accident it was 1.
page 116 ~ A. I wouldn't like to approximate it. I don't
see what purpose it would serve.
Q. It would serve the purpose of answering my question.
The Court: 1\1r. Hoadley, it is not for you to judge what
purpose it will serve; just answer the question.
By 1\1r. Parrish:
Q. I would like to know within some approximate range
when the test was made; a week. six months, or a yea,r 1
A. It was some tinie immediately after the accident.
Q. Would you say a month afterwards 1
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A. A month, may be two months, may be three months.
Q. Was it after the Grinnell men had finished the jOb and
leftY
·
A. Yes.
Q. Did you actually, physically participate in the test; that
is. put your hand on the machinery~
A. I think I turned some of the valves, yes.
Q. You were in the valve room, were you Y
A. I was in the valve room.
Q. Tell us what you did.
A. The pressure from the city was cut offQ. How was that done~
page 117 ~ A. By the valve inside of the building, next to
the wall.
Q. Do you mean that you cut off the valve in the building
next to the wall?
A. Yes. Then the valve to the tank was shut off.
Q. llow was that done Y
A. Under the tank. ~he valve in the room was difficult.
to turn; Mr. l{ay went up and turned the one under the tank,
on the roof to cut the tank off, because it was easier.
Q. What next?.
A. Next Mr. Kay drained the system; I can't tell you
that without showing.
Q. Tell us how it was done. .
A. It 'vas drained into the sink.
Q. How did you do that?
A. By opening the necessary valves.
Q. Which were the necessary valves?
A. I can't explain clearly. 1\fr. l{ay did that.
Q. You are testifying that this was done from your actual
knowledge?
A. I saw it done.
Q. I think it important that the jury should know how it
wa.s done, because that is one of the leading inquiries that we
are making in this case.
A. I didn't do it.
page 118 ~ Q. You say tl1a t you turned off the main valve
that leads from the city water supply, and turned
off the valve under the tank and drained the system. I
think it is important to know how you drained the system.
A. I don't think I can give a clear explanation of that.
Q. Using tl1is diagram whicl1 I have no doubt you are familiar ·with-
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Mr. Leake: I will state· that we ~xpect to prove that diagram which counsel is now using.
.
1\ifr. Parrish: We make the ·avowal that we have had this
examined by the Grinnell Company's experts, and they think
it is a correct diagram, so we are perfectly satisfied with it.
Mr. Cannon: If Your Honor please, we object to any reference to this. diagram until it is properly proved. I think
the plaintiff can withdraw this witness and put on a witness
to prove it.
Mr. Leake:. I will be very glad to do that.
Note: Witness was then temporarily excused.
page 119 ~

W. F. LEE,
Was duly sworn· and testified as follows:

DffiECT EXAMINATION.
By Mr. Leake:
Q. },fr. Lee, what is your business?
A. Mechanical Engi~eer.
Q. flow long have you been in that business?
A. About 35 years, or 30 years.
Q. You have had a great deal of experience in it, have you
not?
A. I have.
Q. I am going to ask you, in order tha(\ve may help out
here at this particular point, if you made thi§ plan of the
sprinkler system and the water supply mains in connection
therewith, in and in connection with the warehouses of the
Virginia Bonded Warehouse Corporation in the City of Rich"
mond at its "'\Varehouses A, B and. . C?
A. Yes.
:rvrr. Leake: If Your Honor please, I now introduce in evidence the diagram made by the witness.
\..

p~ge 120 ~ By Mr. Leake:
Q. },{r. Lee, there is a legend, is there not, on
t e dia~am. wl~ich will explain the various things, as well

·
a other IndiCations?
!A. Yes.
jQ. I might ask you when you made that f
A. About the first of this year.
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Q. Did you make it at the requestA. I made it at the request of ~ir. Robert E. Scott.
Q. Who was counsel for the Virginia Bonded Warehouse
Corporation 1
A. Counsel for the Virginia Bonded Warehouse Corporation.
CROSS

EXA~IINATION.

By Mr. Cary:
Q. l\{r. Lee, I am not so skilled in reading blue prints and
technical drawings. Does this plan of yours show a cut off
valve which is inside the building line1
A. Yes, right there. It is marked there ''Cut off valve''.
Q. Does it !llso show a cut off valve from the tankY
A. Yes, sir, it shows there the- cut off valve from the tank
line.
Q. If those two valves were cut off, the water in between
those valves would be cut off from both direcpage 121 ~ tious, would it not~
A. It would.
Q. Behveeu those two valves, is there a 2 inch drain shown
on this plan Y
A. No, there is no drain shown on that.
Q. Do you know of your own knowledge whether there is
such a drain in there, or not ~
· A. Yes, I do. There is a drain showing that this system
can be bleeded b~ween the two valves.
Q. Will you indicate it on that plant
Witness marks location of drain.
A. This goes through the wall at that point; it may be on
this side, or that side, I don't know which.
Q. You have indicated that by an X mark with a lead. pencil, l1ave you~
A. Yes, sir, where the drain line is. There is a hood over
the top of this valve.
Q. I understand that the drain is between the valve that
cuts off the water from the tanl{ and the valve near the
building line ; is that correct!
A. That's right.
Q. If those two valves were cut off, the water is prevented
from coming· in the pipe in behveen; and if that
page 122 ~ drain is open, the water will hP. drained out of
..
there; is that true!
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Mr. Parrish: If Your Honor please, I understand that this
witness is not being examined on that question now.
The Court : That is true.
By Mr. Cary:
Q. There is a 2 inch drain there t
A. There is a drain; I don't know the size of it; I think it
is about. 2 inches.
Bv Mr. Leake:
~Q. Does this map indicate the cut off valve in the street¥
A. No, sir. It indicates the cut off valve only at the connection. There is a cut off valve in the street, just adjacent
to this platform, on the south side of the south rail from
that platform.
Q. Would you indicate that by drawing a square in pencil Y
A. I have done so, sir.
Q. The cut off valve that you speak of, inside the warehouse, the one that cut off the city water from the system
inside the warehouse, is this one, is it Y
A. This valve right here. (Indicating.)
Q. It is indicated on here "Cut off valve"; is
page 123 ~ that the one?
A. That is the one that would cut off the system from the street, cut off the system for the entire three
warehouses.
Q. Now, the connection indicated between the pipe which
connects that Warehouse C system is between that cut off
valve and the street, is it not f
·
A. Yes, sir.
·
Witness 'vas then excused.
page 124

~

E. M. HOADLEY,
Resumes his testimony as follows :

CROSS EXAMIN.t\.TION (Continued).
By lVIr. Parrish:
·Q. Mr. Hoadley, you are familiar with this property in a
general way, but not as an expert, are you Y
A. In a general way I am.
Q. This property, I believe, is fairly correctly oriented.
This red line, is that the wall of Warehouse A?
A. Yes,-sir.
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Q. This is Cary Street, is it¥
A. Yes, sir.
Q. And there is your loading platform?
A. That's right.
Q. And this is the south wall of your warehouse~
A. That's rig:p.t.
Q. Thi~ is the city water main running down Cary Street,

is

it~

A. That's right.
Q. The ma!n line is the heavy line to your 'varehouse, is itY

A. That's right.
Q. And Mr. Lee has marked with an X the lopage 125 ~ cation of the drain valve, has he~
A. The valve we actually tested cut on and off
the water from the main.
Q. In other words, the city ·water comes into Warehouse
A through this ground pipe into the sprinkler system at this
point, does it?
A. Yes.
Q. And just reaches the sprinkler valve room which is full
of your electrical apparatus as well, is that trueY
A. That's right.
Q. When you made the test, I understood that the first
thing you did was to close this valve. Do you recognize that
valve?
A. That is the cut off valve from the city main inside of
the room.
Q. The first valve inside the roomY
A. Yes.
Q. If you closed that valve, no water could come in, could
it?
A. It takes the pressure off from the city side.
Q. You turned that off, did you 1
A. Yes.
Q. And you went on top of the building and turned off
the valve under the tank, did you ~
pag·e 126 ~ A. Yes, because it worked easier than the one
.
in the room.
Q. Where is the one in the room? Near the ceiling~
A: 10 or 12 feet up, and hard to get at.
Q. After you closed this valve cutting off the city water,
and closed tl1e valve under the tankA. That cut off the pressure from both directions.
Q. No water could come into the system, could it¥
A. No.
·
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Q. And then you drained the system. Can you indicate on
this map what valve you turned to drain the system?
A. I cannot.

By J\.Ir. Cary: ·
Q. You located at the edge of the platform the valve that
cut off the city water. Didn't you say it was out in the
street?
A. I assumed that this narrow line was to represent the
track. If that is the platform, it is further out in the street.
It is south of the railroad track.
By Mr. Parrish:
.
Q. Then, Mr. Hoadley, to conclude that examination, you
.tnade that test with the water cut off from all directions;
that is, with no pressure from either side?
page 127 ~ A. No pressure.
Q. When was the first time that you considered
. the possibility of making .such a testY Did you know about
it all the time, or did the accident bring it to your attention Y
A. The acci<;lent brought it to my attention.
Q. Did you ever consider the possibility of making such a
test before the accident~
A. Never.
Q. Did you know that one. could be made~
A. I never gave it a thought.
Q. This accident happened on Monday, the 17th of September, and caused this great damage, of course, and the work
was suspended, after the water 'vas turned off, when they
found that the T did not fit and they had to send to Charlotte
and get another T
A. Yes.
Q. The work went on several days, and :finally the Grinnell people were again ready for the city water to be cut off
and to go on with their work when they got the T joint T
A. Yes.
Q. What was done on thEl second occasion about having the
water cut offY
A. 1v[y recollection is that I did not handle it.
Q. 'Vho did handle it 1
page 128 ~ A. I would not bEl positive. :tvir. Kay probably.
Q. Were you present when that was done 7
A. Do you mean on the second accasion?
Q. On the second occasion.
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A. I was in the city, either in the office or attending to
things around.
Q. W e~e you following the progress of the work in a general way·~
A. ln a general way, yes .
. Q. On the seco?-d occasion you did not have any mishap,
dia yo~-everyth1ng went smoothly~
A. It went along fine.
Q. Did you suggest to anyone to make a test when the city
turned the water off~
A. I did not.
Q. Did the idea occur to you of having a test made? You
had gotten into trouble once.
A. ~xactly. We discussed the matter. I didn't makewell, I don't know whether 1 would be allowed to say that, or
not.
Q. Go ahead; I am willing for. you to answer it. What
were your mental processes about it?
A. Mr. Kay did It. He acts in my absence, he assumes all .
my responsibility when lam not there. He sugpage 129 ~ gested that the test be made.
Q. What did you decide1
·
A. We just talked it over. He said he had suggested it to
the Grinnell pqple..
.
Q. To whom did he suggest it? Did you hear him suggest
it?
A. No, I did not.
Q. That is simply what you heard, is it~
A. Yes, what he told me.
Q. We will ask Atlr. ·Kay about that. Just going back to the
opening statement made by counsel for the City of ·Richmond, I believe Mr. Uary's language was that the Grinnell
Company went ahead and cut this main supply pipe between
the wall and the valve, instead of cutting it inside the valve.
·You probably recall his reinark, that you cut the feed pipe
outside. of the inside cut off valve, instead of inside of it.
Have you any comment to make on that? What was the
necessity of cutting this where it was cut 1
A. That was the only way that you could get direct city
pressure on that pressure line to the outside sprinklers. The
outside sprinklers were the only ones involved in this matter. By taking out the L and putting in a T, you would get
the outside pressure on these sprinklers. There was no place
other than that to put it.
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Q. In other words, it was the correct place to
page 130 ~ put it~
A. The correct place.
Q. Do you lrno.~v of any necessity for having an outside
valve, such as the city claims that you should have, to control the pipe leading across the street?
~lr. Cannon: If Your Honor please, we object to that
question.
The Court: I think it can come in for 'vhat it is worth.
This man is not an expert, but he may know something about
it.

By Mr. Parrish:
Q. Do you know of any use it would serve 1
A. I don't know of any use it would serve, no.
Q. There is a valve on the inside that 'vould serve that
purpose, is there?
A. Exactly.
Q. This time that you made that test, 'vhen you went up
on the roof and shut the tank off and so on, how long a time
did you consume in making that test 1
A. It took us at least 30 minutes.

By Mr. Cary: .
Q. Mr. Hoadley, your company did get a permit in 1909 to
make the installation in Warehouse A, did it not?
page 131 ~ A. Personally I don't know. The record shows
it, I think. I was not connected with the warehouse until 1916.
Q. Warehouse A~
A. Any of the property.
Q. You don:'t know, then, about 1914, do you 1
A. I don't know about that of my own knowledge.
Q. In September, 1923, did you secure a written permit
from the City to make this alteration and connection to Warehouses A a1id C ~
A. I did not.
Q. Now, ~1r. Hoadley, at the time of this accident the city
was making no charge to you for that water connection
through its pipes, was it?
A. No rental for the water¥
Q. No rental charge.
A. I think not.
Q. Are you not sure of tba t ¥
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A. I am reasonably ·sure. I will say I am sure.
Q. You say that you don't know to whom you 'phoned

the first time you 'phoned to the city about coming down and
turning off the water, do you~
· A. I just merely got the department without inquiring who
was at the other end of the telephone.
.
Q. And nobody came, so possibly you did not
page 1~2 ~ get the right J>arty ~
A. Well, I got the City Water Department of-·
fice.
Q. But you don't know who you were talking toY
A. I don't know whether it 'vas the usual officer, it might
have be~n anybody down there.
.
Q. This accident happened on what day Y
A. Monday, the 17th of September, 1'923.
Q. Do you recall writing a letter to Mr. Trafford in which
you set out your conversation with him over the 'phone in
regard to cutting off the water, and in which letter you only
referred to a requef!t to cut off the water from the sprinkler
system in \Varehouse A, without saying any further Y
A. I wrote that letter; just what it contains I don't know
now; I have a copy' of it.
Mr. Leake: Introduce it.
Witness: This was subseque11t to the accident, on the same
day.
Mr. Leake: Read it.
Witness
page 133 ~

r~ads

said letter as follows:
EXHIBIT

#4.
September 17, 1923.

Mr. Edward· W. Trafford,
Director City Dept. Public Utilities,
City Hall,
City.
Dear Sir:

•
In accordance
with our conver~ation over the telephone
Saturday morning in which I requested your department to
shut off the city water from the Sprinkler System in our
Warehouse ''A'' on .Cary street behveen Seventeenth and
Eighteenth, north. side.
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Your man came t1is .A. M. and shut the valve leaving his
key in the Superintendent's office with instructions to call
him. when the sprinkler work, which was being done by The
Grinnell Company of North Charlotte, N. C., had been completed inside the building; which work required the shutting off of the city pressure.
When the Grinnell man attempted to m-ake their connections it developed the valve had not been thoroughly closed
and the escaping water flooded about 75 per cent of the first
floor of Warehouse ".A" and damaged goods roughly estimated at approximately $20,000. This for your information.
We are requesting immediate replacement of
page 134 ~ the city valve as the water will have to be cut off
in next day or hvo and it should be effective at
stll times.
The only way to shut off this flood was to shut off all the
street valves east and west of the buildi_ng, which was done
by your department as soon as notified.
Yours very truly,
VIRGINIA BONDED WHSE. CORPORATIO:ij,
By E. M. HOADLEY, President.
EMH :J\IILG.
page 135 ~

Witness: In writing that letter I naturally assumed that the valve itself was faulty, without
knowing, in asking for the replacement.
By :h.fr. Cary:
Q. You thought it was the rorrect valve, but faulty, did
you?
A. I thought it was faulty, not in working order. All of
that developed not to be true.
Q. But you thought at the time that the correct valve was
turned, but that it was faulty, did you?
A. Yes.
Q. In reciting your conversation with Mr. Trafford on the
same day as the accident, you say:
''Referring to our conversation over the teleph<?ne Saturday morning, in which I r_equested your representative to shut
off the city 'vater from the sprinkling system in our Warehouse A on Cary Street between 17th and 18th";
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that incorporated your conversation, didn't it Y
A. N.Q. That was written merely with the view of letting
him know 'vh~t had happened, without reference to the reasons for having the water shut off. . particularly. That is my
recollection.
Q. Further on in that letter you go on to
page 136 ~ say:
Your man came this A. M. and shut the valve leaving his
key in the Superintendent's office with instructions to call
him when the sprinkler work, which was being done by The
Grinnell Company of North Charlotte, N. C., had been completed inside the building; which work required the shutting
off of the city pressure.
Now you seem to be telling him for the first time, "Which
work required the shutting off of the city pressure".
A. It was not the first time. It may have been a duplication, but it was not the first time.
Q. 'Vhy, then, did you take occasion to tell him, as though
it were new.s to J.\!Ir. rrrafford Y
A. I can't say what my motive was at that time except to
make sure that he knew all about it from my way of writing the letter.
Q. Mr. Hoadley, did you furnish the information to your
counsel on which this declaration was drawn?
A. Well, in part.
Q. Your counsel did not know anything about this matter until you told him, did he f
A. No. I furnished the information, in connection with
others.
page 137 ~ Q. I notice this statement in your declaration:
''And the said Grinnell Compa_ny, Incorporated, then and
there negligently and carelessly cut into and severed the supply pipe aforc.said at a point within Warehouse A, while the
water was still in and on said pipe under very heavy pressure, without using due and proper care to ascertain whether
the water was effectually cut off, or not, although it was then
-and there well known to the said Grinnell Company, Incorporated, that said Supply pipe connected with the mains of
the City of Richmond, filled with water under very heavy
pressure.''
Is that a correct statement of the facts?

---------
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A. It is a correct statement of the facts.
Q. Now I notice in there :

~ "_An.d to. provide that the work of cutting int.o and sever-

-~ sa1d pipe should be done and performed In a proper,
careful, skillfull and workmanlike manner, and to further
provide that the work of making the connection aforesaid
should be done by a person skilled and experienced in said
.
work, under proper supervj.sion and With proper
page 138 ~ assistants.''
·

Mr. Parrish: If Your Honorplease, I want to note an exception to that line of examination. The witness has testified that he furnished the facts on which the declaration was
based ~nd they are correct. Mr. Cary is going through the
declaration and picking out only such paragraphs and sentences as appear ,to be against the Grinnell Company. It
does not ap_llear to me that that is a fair method of examina1ion.
~{r.

\

Cary: That is not my purpose at all.
The Court-: I don 1 t kno:w what your purpose is, Mr. Cary.
The witness has said~that he furnished the information. That
being true, I- don't think he ought to be asked as to every ailegat! on, whether that is true. What are you trying to get at 1
Mr. Cary: I want to ask him if that is an. exact statement
of facts with regard to the Grinnell Company.
.
The Court: I think he can answer that, but- I don't think
it is proper for you to go through the 'vhole.declaration.
Mr. Cary: I will not, Your Honor. I have only
page 139 ~ one. or two questions to ask.
Mr. Leake: If Your Honor please, I make the
objection that it is not proper to confront the witness with
expressions from a legal pleading. Of cours.e he can ask the
witness on c-ross examination whether certain facts are true,
or not; but it is very confusing to present the witness with .
expressions from a legal pleading, and confusing to the jury.
The Court: The Court rules· that the witness has already
answered your question, and that being true the Court will
not permit you to go -through the declaration and ask him
whether this or that is true. You can go ahead until the
Court stops you.
Mr. Parrish: If Your Honor please, I would like to note
an exception to any further questions along that line, and
also to say that if th? City is going to proceed along that

Suprem~
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line, it is only fair that we be given the witness back and
read the rest of the declaration to him and ask if that is true.

page 140

~

r

By Mr. Cm-y:
Q. Did you furnish to your counsel the infoy
mation whicl1 is ~et out in my last question1
Witness: Judge, may I answer a little at length?
The Court: Answer it any way you please.

A. When you employ the be.st sprinkler system in America
to do your work, you assume that all of these things will
be taken care of to finish the job. Therefore, knowing this
to oe the case, that they were the best in America, they were
put in full charge, knowing that all things would be done
that work provided for. Does that fill it Y
By Mr. Cary:
Q. No, sir. I asked you, did they do the work not in a
skillful manner and under proper supervision.
i'l.. The result showed tha.t something wa.s missing, but it
was not done as provided in the contract.
Q. Not skillfully done 1
A. Not skillfully done.
1\tJ:r. Parrish: If Your I-Ionor please, we object. The question of whether work has been skillfully done, the Court of
Appeals has repeatedly held that a person who is not an
expert cannot be asked that question.
page 141 ~ The Court: I think he ha.s gone far enough.

f
{

By 1\IIr. Cary:
Q. I want to ask 1\ir. I-Ioadley if the foreman of the Grinnell Company, l\:Ir. Brooks, was there at the time this cut
was made in the pipe?
A. He was not.
Q. I understand that when you made the test, cutting off
the valve inside of the building, that valve did cut off the
water from the city majn 1
:Mr. Parrish: If Your Honor please, I object to this question, because 1\Ir. Hoadley admitted on our cross examination that our exception was thoroughly justified, becau.se he
said he didn't know how it was made.
The Court: Counsel for the Grinnell Company cross ex-

t
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amined the witness along the line of the test, and I do not
see why counsel for the City of Richmond should not cross
examine him along that line.
Mr. Parrish: Our cross examina~ion was simply for t}le
purpose of putting testimony in the record to show that our
original objection to that testimony was justified,
page 142 } which the Court overruled, and at that point we
dropped it.
The Court: I did not understand the "ritness to say he
didn't kno'v how the test was made. I understand that the
witness quite fully and frankly stated to the Court and jury
all he knew about it, which goes in for what it may be worth.
If the testimony shows that he did not, that is a matter for
argument. The question of Mr. Cary is admitted.
:Mr. Parrish: We desire to renew our exception for reasons already stated.
A. It did.

By Mr. Cary:
Q. The valve near the curb or near your platform is the
valve that cuts off the water to Warehouse B across the street,
is it?
1\.. Not to my knowledge.
Q. The valve out in the middle of the street, or near the
middle of the street, is the valve that cuts off the water to
Warehouse A, is it not~
A. Outs off the water supply on all of the buildings, including, A, of course.
page 143 ~ Q. No'v when you made this test you have
spoken of, the test worked and showed the pipes
were dry after draining the water out, did it notY
A. It did.
Q. Now whether it was the ~echanical way, or what other
way, the fact is that this pipe was cut back of the valve in
the building, isn't it f
A. Between the valve in that building and the wall.
Q. Ivir. Hoadley, I hand you a letter purporting to have
been written by yourself to Mr. Trafford on September 21,
1923, and askyou if you identiry it, and, if so, 've introduce
it in evidence.
A. (Examining) I wrote that.
Q. Read it to the jury.
\Vitness reads said letter to jury, as

~oll_ows:
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EXHIBIT #5.
~

page 144

September 21;

1923~

Mr. Edward W. Trafford,
Director City Dept. Public Utilities;
City Hall,
· .
City.
Deat: Sir:
. Will you kindly refer to my letter of September 17th iti
)Vhich I requested replacement of the faulty valve in pipe
c.onnection city water main on Cary Street with the Sprinkl~r System in The Virginia Bonded Warehouse ''A''.
This city supply will necessarily have to be cut off in making connection from the Sprinkler System in Warehouse ''A''
to the new Sprinkler System in Warehouse "C" immediately west of Warehouse ''A'', and we are ~ow ready to do
this and until it is done the new Sprinkler System in Ware-:
house '' 0'' is inoperative,. we are deprived of the fire protection the new system gives us and low. insurance rates.
Yours very truly,
VIRGINIA BONDED WHSE. CORPORATION,
By E. M. HOADLEY, President.
EMH:MLG.
page 145

~

By Mr. Leake:
,
Q. Mr. Hoadley,. you said, I think, that the
'York was delayed b_ecause the city had not cut the water off~
and you .finally called up 1\tir. Trafford personally!
A. I did.
.
Q. Was the Grinnell Company, Incorporated, -aware of
those facts!
·
A. That I had called up ~Ir. Trafford personally'
Q. No-of the fact that you had called him up at all.
.
A. I told him that I would; therefore,_ they must· hav~
known, when the man came down to turn off the valve, that
I had done so.
Q. Did they know that the. work Fas delayed on account of
that fact?
·A. Oh., yes.
Q. That the city had not sent a man downY
·

.,.,(
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A. Yes.
Q. You testified from a statement here showing the damage to the property and the amount thereof. I hand you the
statement from which you testified, showing the net damage
to the goods after deducting the salvage, that is, what you
got lor the stuff that was injured.
A. (Examining) This is a correct statement.
Note: Said statement is here introduced in evidence and
reads as follows:
page 146

~

EXHIBIT #6.

Charges against Virginia ~onded Warehouse Corporation on various commodities damaged by Sprinkler Leakage
on September 17th, 1923.
Name of CoJD,pany
News Leader
Times Dispatch
Eastern Coal & Export Corporation
vV. G. Bragg
West Disinfecting Co.
Dairymans League
Colgate & Company
Quaker Oats Company
Carter White Lead Company

$7,675.55
3,782.20
191.10
190.00
104.22
125.00
118.80
25.40
40.12
$12,252.39

$12,252.39
8,987.53

Total-Loss
Salvage

$21,239.92
8,987.53

$21,239.92

Net-Loss-

$12,252.39

'Vitness was then excused.
page 147

~

J. A. K~Y,
Was duly s'vorn and testified as follows:
DIRECT EXAMINATION.

By

~Ir.

Leake:

Q. J\tir. l{ay, what is your business ~

·--,------------------------
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A. Vice~President of the Virginia Bonded Warehouse· Cor-·
poratioJJ.. .
·
_ Q. That is the corpora:tion which is the plaintiff in thi~
suit and of which Mr. Hoadley is President, is it~
A. Yes, sir~
·
. Q. 1Yir. Kay, so as to save time, I will come right down to
-this case. You were aware, of course, of the construction
of the sprinkler system in Warehouse C by the Grinnell Company under contract, were you not?
·
. A. Yes, sir.
·
Q. It has been testified, and the contract shows, that eventually there had to be a connection made betweep.. that sys.tem that was being install~d in Warehouse C arid the pipe
which came into W.ttrehouse A from the city water main in
Cary Street. What was ·your connection with that, when the
work had reached_ that stage T
_ page 148 ~ A. The 5}rinnell representative made arrangements with Mr. Hoadley to have the city cut the
water off of the main leading into -building A, and Mr. Hoadley requested the city over the telephone to have the city
employees to do this 'vork.
.
Q. Did you hear any part of the conversation that took
place between Mr. Hoadley and the gentleman at the other
·
end of the 'phoneY
A. Yes, sir.
Q. What was itT
A. ~{r. Hoadley requested the city to have representatives
·at the .warehouse to cut this water off on Saturday morning.
This conversation took place on Friday afternoon. The city
employees failed to show up Saturday morning, and then Mr.
Hoadley communicf!ted with the Director of Public Utilities,
then ~ir. Trafford, and requested him to have these employees cut the water off of building A on Monday morning.
Q. Did Mr. Hoadley .say what the purpose wasr
A. Yes, sir.
·
Q. What did he say? ·
·
A. J\IIr. Hoadley instructed Mr. Trafford-

Mr. Cary: Did you hear· both ·conversations?·
vVitness: I could not hear the other end. I
page 149 ~ heard what ·_Mr. Hoadley said.
_.
~lr. Cary: But you are reporting two conversations.
Witness: Yes, sir; I was present at both conversations. Mr.
Hoadley instructed Mr. Trafford that it wa.s necessary to
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have the water cut off for the reason that we were installing
. a_ new sprinkling system in Warehouse C, and this system
being connected with the sprinkling system in Warehouse A, .
therefor~ it was necessary for the water to be cut off in order to make the connection .in the valve room of Warehouse
·
·
·
A, .substituting a T for an elbow.
Mr. Cary: Do you understand; Mr. Kay,-do you know
who he was talking to on the other end of the line i
Witness : I don't know he w3:s talking to, but he called for.
Mr. Trafford. l\tir. Trafford ·asked- him why he. did not call
·for some .subordinate· office~.
Mr. Cary: If Your Honor please, I move that all of this
testimony be stricken out. Mr. Kay could not hear the conversation at the- other end of- the line.
-·
·
- The Court: Mr. Hoadley has testified that it
page 150 r was with Mr. Trafford, and this witness has testified that he heard the conversation.
Mr. Cary: Note our exception.
-By Mr. Leake:
Q. When was the conversation with Mr. Trafford?
A. On Saturday morning, September 15th.
Q. Did the city people come down there Saturday?
~- ~o, sir.
Q. _vVhen did they comeT
A. The came down the following ~Ionday morning, which
was Septembe~ 17th.
.
Q. Now what happened then?
A. I was not present at the warehouse when they arrived
and consequently I don't know what happened.
Q.. What was your :{irst knowledge of itT .
_
A. That the water was flooding Cary Street, down the
warehouse platform.
Q. You did not_ see the city people when they came down
there!
A. No, sir.
Q. And you don't know what they did, do you?
A. No, sir.
- ·
Q. ·Your first information was that the water
page 151 ~ was floodi~~ the warehouse, ~as itT
A. Yes, s1r.
·
Q. What happened has been testified to. What did you do
when the water was flooding the warehouse~
A. 1 didn't do anything. But the employees of the Grin-
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nell Company, 1\tfr. Merriman, had a.water key trying to cut
the water off from the valve in the street.
Q. W~o was Mr. ~Ierriman ~
A ..An employee of the Grinnell Company.
.
Q. At what valve was he trying to cut the water offf
i'l.. The valve located on Cary Street at the sidewalk.·
Q. Was that the valve that controlled the flow of water
from the city main into vVarehouse A 1
A. No, sir.
Q. What is that valve, do you know Y
A. No, .sir, I .flo not.
Q. Do you know what valve the city undertook to cut the
water off by~
A. No, sir.
Q. Do you know where the right valve was at which it
should have been cut off¥
A. Yes, sir.
Q. Do you know whether he tried to cut it off there¥
A. No, sir, I think he did not.
page 152 ~ Q. You think he did not cut it off at the right
valve¥
A. No, sir.
Q. It has been testified that the valve is on the pipe line
on the south side of the railway track~
A. That is true.
Q. You have platforms, I understand, leading from the
warehouse into the street, and a railway track alongside the
6

platforms~

A. Yes, sir.
Q. How many railroad tracks have you 1
A. Two ; two rails, one track.
Q. And this valve that controls the flow of ·water from the
city water main into Warehouse A was beyond the south rail
of the track in Cary Street, is that right Y
A. Yes, sir.
Q. Now you say that the city did not undertake to cut the
· water off there. How do you know that 1
A. I don't know that they did not. I don't know whether
they unde~took to cut it off by that valve, or not. I was not
present.
Q. They did not cut tl1e 'vater off, however, isn't that soY
A. No, sir, they did not.
·
Q. That connection was eventually made afterwards, was
1t not?
A. Yes, sir.
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Q. How long afterwards 1
A. I think it was a ·week.
Q. Did the city cut the water off then?
A. Yes, sir.
Q. Do you know what valve they used then~
A. They used the valve that is located south of the railroad track.
Q. Was that effective? In other words, did that valve cut
it off?
A. Yes, sir.
Q. Had anything been done to that valve between the time
of the attempted cutting off, when the damage was done,
and the time it was eventually cut off when you had the connection made 1
A. Not that I know of.
Q. ~Ir. I{ay, were you present at a test 'vhich was made
there in the valve room to see whether or not it could be
ascertained by certain mechanical operations in there,
whether or not the water was turned off from the supply pipe
leading from the city water main into· the valve room of
Warehouse A 1 Were you present when a test was made to
see whether that could be ascertained by any contrivance in
~w~ro~l
·
A. Yes, sir, I 'vas present.
page 154 ~ Q. Was such a test made?
A. Yes, sir.
Q. Were you able to tell from that test whether, or not,
the water supply from the city main was cut off, or not I
A. Yes, sir, I was able to tell.
Q. Howl
A. By the water pressure, by the water gage.
Q. That is a clock-like arrangement, is it not, indicating
the number of pounds ~
A. The number of pounds of pressure, yes, sir.
Q. How were you enabled to tell that ?
A. By closing a valve cutting off the city water from entering the building, and also by closing the valve leading
from the tank or reserve supply on top of building A. By
closing both valves and draining the pipes between those two
points, the 'vater gage dropped down to zero.
Q. vV ere there appropriate devices in the valve room to
close both the entrance of water from the city main, and
the entrance of water from the reserve supply, and draining
the neutral part in between I
A. Yes, sir.
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Q. What"did that indicate, if the pressure was off?
A. If the pressure was off, the water gage would drop
down to zero, which it did.
page 155 ~ Q. If the water had not been turned off, what
would it indicate?
A. Then the system would have had the same pressure of
85 pounds.
Q. This valve which cuts off the water that comes in from
the city water main, where was that valve with reference to
the pipe connection which was to be made to the sprinkler
system_ which was going into Warehouse C f
A. That valve is beyond that point, facing north, in the
valve room.
Q. In other words, that connection was to be made and is
made now!
A. Yes, sir.
Q. Between that valve and the wall on the property linef
A. Yes, sir.
Q. It would not do any good to cut off that valve, would it"Y
That would not keep the city water out of the connecting
pipe, would it~
A. No, sir.
Q. Because that is further on in the building than the con·
nection that was to be made; is that so~
A. Yes, sir.
·
Q. What is the only way that tl1e city water can be kept
out from going where the connection was made?
page 156 ~ A~ Cutting the water off from the city, from
the city main.
Q. Did you have any control over the valves in the street
that connected with the city water main, or did you have
any appliances whereby you were able to close ·that valve?
A. No.
.
Q. What was it opened with?
A. It was opened with a key, with a water key there by
these city employees.
Q. Did you have any such key 1
A. No, sir.
Q. That is a long contrivance with a handle to it, is it not?
A. Yes, sir.
·
Q. When you take the cap off, the valve sets some distance
below the surface of the street, does it not Y
A. Yes, sir.
.
Q. Were you present when they eventually made the connection?
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A. Yes, sir.
Q. That is, when it was finally put in~
A. Yes, sir.
Q. were any tests then made by anybody?
A. No, sir.
Q. Who cut the water off that time?
page 157 }- A. The city cut the water off.

CROSS EXAMINATION.
By Mr. Parr~sh:
Q. Do you know what representatives of the Grinnell Company were working on this job?
·
A. Yes, sir, I know two of them, ~Ir. Brooks and Mr. Merriman.
Q. And there was another man also, Mr. Mundy, was there
notf
A. Yes.
Q. Mr. Brooks was in charge of all the work that was being done in the whol~ city for the Grinnell Company, wasn't
. he~
A. I don't know whether the whole city, or not.
Q. He was dividing his time between your job and Miller
& R-hoads, wa.s he not 1
A. Ye.s, sir.
Q. Was Mr. Merriman in charge of your job?
A. Yes, sir, and Brooks.
Q. He gave his entire time to your warehouse, did he not 7
A. Ye.s, sir.
(~. Did you hear the .conversation between the Grinnell
people and Mr. Hoadley at the time they notified·
page 158 }- him that they were ready to go ahead as soon as
the city cut the water off'
A. I don't remember whether I did, or not.
Q. You testified that they came to Mr. Hoadley Friday
and said they ":_ere ready. Do you know who came to Mr.
Hoadley~

A. No, sir.
Q.. It was either Mr. Brooks or Mr. l\1:erriman ¥
A. It was bound to be one or the other.
Q. Who notified the Grinnell people, or Mr. Merriman,
that the water was cut off?
~Ir. Cary: I_t might be a question for the Court ":hether
J\.rir. Brooks or Mr. Merriman was in charge. of the Job.
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By Mr. Parrish:
Q. Who notified the Grinnell man in charge of the job that
the water was cut off so that he could go ahead on Monday!
A. I don't know.
Q. Did you ..do it Y
A. No, sir.
Q. Did J\.Ir. Carter or Mr. Hoadley do itY
A. I 'vas not at the office at the time.
Q. Are you familiar with this diagram Y Have you seen
itY
A. Yes, sir. ·
page 159 ~ Q. Do you recognize the general layout of Cary
Street, the building wall, and the city main Y
A. Yes.
Q. Do you recognize which valve you turned to cut off the
city water~
A. (Examining.)
Q. Possibly I can help you. It was this valve here, the
only one it could have been; that is the one that cut off the
water that comes into the building.
A. That's the one, yes, sir.
Q. That cut off all the water CC\Dling int.o building A from
the city, did it?
A. Yes, sir.
Q. This is th~ cut off to the tank, is it?
A. Yes, sir. ·.
Q. You 'vent up on the roof to cut that off, did you t
A. There is a tank valve there and one in the valve room.
Q. Did you use that Y
A. I used both.
Q. Mr. Hoadley testified that you did not use that. Is he
wrong in his recollection Y
A. This valve (in valve room) was not completely closed;
I went up on the roof and closed that valve.
Q. Then no water was coming from the city
page 160 ~ main or from the tank, was there Y
A. Yes, sir.
Q. Then what did you do 1
A. Opened the drain valve. That is not shown there; there
are two drains.
Q. What effect did that have~
A. It caused the water gage to drop to zero, showing there
was absolutely no water pressure on the system.
.
Q. The. effect was to drain all the pipes behveen the points
where you cut off, was it~

----
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A. Between here and here.
Q. How about the tank on the roof 7 Did you drain that Y
A. That valve there was almost closed; it was a little tight.
Q. But, as an extra precaution, you cut off the one on the
roof, did you Y
A. Yes, sir.
Q. How long did that take 1
A. I don't know exactly; 15 or 20 minutes.
Q. Mr. Hoadley said it took half an hour, 30 minutes, is
that right¥
A. Well, possibly it did take that long.
Q. Now the effect of that test you made was simply to
show that you had closed the two valves, one
_
page 161 ~ on each end, was it?
A. Yes, .sir.
Q. And the place where the connection was to be made was
outside of that point, wasn't it?
A~ It was between that cut off valve and the property line.
~- When you made your test, you did not attempt to close
the city valve, did you~
A. No, sir.
Q. You shut off the inside valve, did you 'l
A. Yes, sir.
Q. Inside of where the cut had been made before Y
A. Y~, sir.
Q. Now after the accident happened and you had gotten
straightened out on that, I believe you testified that a week
or so later the time came to make the connection again, after
they had gotten a T that they lacked. Just what proceeding
was taken then? Did the Grinnell people come to you then
and tell you t9 get the city water cut off?
A. They handled that with 1\fr. Hoadley.
Q. You didn't have anything to do with that Y
A. No, sir.
Q. Was anything done a pout making a test then, ·after the
city came down?
A. No test was made, no, sir.
Q. Was any attelllapt ·mad~ to get one made~
page 162 ~ A. I suggested to Brooks to make that test, to
be absolutely sure that the water was cut off.
Q. Did Mr. Brooks make the testY
A. No, .sir.
Q. Was he present when the city man cut the water off
the second time ~
A. I don't know.
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Q. In connection with this test 'vhich you made, cutting
off the water from both the tank and the street, did this take
all the pressure out of the sprinkler system so that if a fire
had started there would have been no water in the automatic
sprinkler system, and the system would not have functioned
while the test was being made ?
A. That cuts the water from the tank.; the water had been
cut off from the street; consequently there would not have
been any protection.
Q. There was a period of about 30 minutes when you were
making £he test when there was not any fire protection on
the building at all, wasu 't there? ·
A. Yes, sir.
Q. When you cut the city water off alone, but leave the reserve tank valve open, has the tank got water enough in it to
furnish protection to the extent of whatever water is in it¥
In other words, will it keep the sprinklers gopage 163 ~ ing~
A. Yes, sir.
Q. How much water does the tank hold¥
A. I think it is a 30,000 gallon tank.
By ~{r. Cary:
Q. 1\ir. l(ay, you say that you suggested to 1\ir. Brooks
that he make this test to see if the water 'vas cut off from
the city1
··
A. Yes, sir.
Q. You could have made the test and showed whether or
not the water was cut off l)y the city, if you had closed the
tank valve and left this valve open, and assuming that the
city valve was cut off, if you had applied that test ·,vouldn 't
it have shown that the city water was not cut off¥
Mr. Parrish: If Your Honor please, 've object to that question. The witness is now not being examined as to any test
he made or sa'v made, but as to the practicability of making
an entirely different test; and no foundation has been laid
to show that the witness is qualified to answer that question.
The Court: The witness has shown a general familiarity
with it. It is true that this 'vitness is not an expage 164 ~ pert, but I think he may ans,ver the question for
whatever it is worth.
1\~Ir. Parrish: We note an exception.
Mr. Leake: Do you understand the question Y
Witness: I would rather hear it again.
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Question read.

.A. You said leave the valve open. "\Vhat valve are you
talking about?
B:y ~1:r. Cary:
Q. In making the test you closed the tank valve and closed
this valve iusiqe, and drained the pipe, and the gage went
down to zero; is that right~
A. Yes, sir.
Q. In testing to see whether the 'vater was cut off from
the city, if you had closed the tank valve and left this valve
open, and the water was on in the city main, and you had
gone through the same process of drainin;; it, that would
have showed whether the water was still on in the city pipe,
'vouldn 't it 1
A. You say you leave this valve open here?Q. Yes.
A. And you close the tank valve 1
Q. Yes.
A. And then you open up the drains?
page 165 ~ Q. Yes, sir.
A. The gages would show the amount of water pressure in the city main, and the water would have gone
through the system and drained back because you had the
drains open.
Q. And that would sho'v that the 'vater was on from the
city pipe, would it not 1
.l!t. Yes, sir.
n:Ir. Parrish: If Your Honor please, I move that the answer of the 'vitness be stricken out. It is entirely a question of opinion, as to whether that would show that the water was not cut off from the city pipe. It might have shown
that the valve pipe was broken; it might have known any
number· of things. I think it is decidedly irregular for Mr.
Cary to ask those questions. 1\ir. Gary propounded a long
hypclthetical question that had to be read to the witness several ti"mes before he understood it. I move that the testimony be stricken out.
The Court: I do not see any reason, as long as the witness has shown a general familiarity with valves, why he
should not testify as to what his judgment would
page 166 ~ be about it. If· that judgment is not correct, you
have the right to put witnesses on. It is also a
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matter of argument as to what the testhnony is worth, but
for what it is worth I think it is proper for it to come in.
Mr. Parrish: l note an exception to the ruling of the Court
on that.

--

By Mr. Cary:
Q. Mr. Kay, you say that you .suggested to Mr. Brooks
that such a test be made to show whether the.city water was
turned off?
A. That 'vas the second time; yes, sir.
Q. What was Mr. Brooks' replyY
. A. Mr. Brooks r-eplied that he could tell whether the water
was cut off, or not, by opening or unloosing the bolts that
connected this L shape that he was going to take out.
Q. Did he apply that te.st the first time~
A. He said he would not have been. able to tell the first
time, from the fact that the connection had been in there
since 1908 or 1909 and ·the pipes had corroded.
Q. But he could pave applied the test you suggested the
first time, could he not t
A. He could have applied the test I suggested
page 167 ~ the first time.
Q. They cut off this pipe back of the valve in
the building; they cut off between the valve and the building
line, did they not T
A. Do you mean that the water was cut off that goes to
the sprinkler system Y
Q. No.
A. Show me ou here.
Q. Mr. Kay, I did not understand your testimony at first.
I understood you to say that he could not tell the first time
because the pipe had been there so long, ·and then you said
·
he could tell.
A. The test he could have told by the first time was by
cutting off the water to the system.
Q. But you said the test he applied the second time he
could not have applied the first timet .
A. The first time, because that elbow was bolted in by .sev~~~~~-

.

Q. But he could have applied the test that you suggested

the first time, could heY
A. Yes.
Q. Mr. Kay, here is the valve. In making the connection
to Warehouse C, this pipe was severed between the pipe and
the building line· back of the valve, was it not t
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A. Yes, sir.
page 168 ~ . Q. That being the case, Wf!:§n 't it all the more
Important. to make the test.
1Yir. Parrish: We object to that question, if Your Honor
please. That calls for his passing on the safe method," what
is the skillful method. I am absolutely certain that such a
question as that cannot be admitted on any theory.
The Court: I will let ·it come in. The witness may give
his idea about it, whether he is an expert, or not.
Mr. Parrish : I note an exception.
...~
',_.

A. I am not an expert in the laying of pipes and the installation of a sprinkler system.
.
The Court: If you don't know, say so.
Witness: I don't know whether-it could have been done.
By :Mr. Cary:
Q. What do you mean by it could have been done'
A. That test couJd have been made by the sprinkler employees to aacertain whether the water was cut off before
they broke the connection.
page 169 ~ Q. All I am asking you is whether breaking it
back of the valve, wasn't it the more important to
make the test 1
Witness hesitates.
Mr. Cary : Well, if the question worries you, I will withdraw it.
By Mr. Parrish:
Q. l\fr. Kay, just what test did you suggest to Mr. Brooks
that he make ?
A. I suggested to him that he turn the valve there that cut
the water off from going beyond this point here on the map.
Q. "\Vhich one is that~
A. Right here (main cut off valve) ; the main cut off valve
supplying the sprinkler system, and the tank v.alve. I sug~·ested to him to cut the water off there, that is, on the main
water .supply from the city, the main cut off valve, to close
the tank valve and drain the system between these two
points, the main cut off valve and the tank valve; and if the
water gage had dropped down to zero, he ·would have been
absolutely sure that the water had been cut off.
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Mr. Parrish: If Your Honor please, counsel for the de. fendant Grinnell Company states that he will
page 170 ~ proceed to ask this witness one or two questions
about this te.st, without waiving his exceptions
heretofore made to this line of testimony.
By Mr. Parrish:
Q. Mr. l{ay, suppose that Mr. Brooks had done what you
suggested, closed the main cut off valve and the tank valve
and then drained it, would that have proved anything except th~at those two ,valves were closed! vVhat effect would
that have on the qfnstion 'vhetber the city had cut its water
off, or not?
.
A. Mter he drained it, he was supposed to open the main
cut off valve to see if :Qe got any water, or not. If he got
:water pressure, it would show that the water 'Yas on; if he
did not get pressure, it would show that the water was off.
Q. you suggested that the test be made in two parts y
A. Yes, sir.
'
'(
Q. First close the system and drain it, and then open it
up again?
A. Yes, open it up again.
V\Titness was then excused.
page 171 ~

J. R. CARTER,
Was duly s'vorn and testified as follows:
DIRECT

EXA~IINATION.

By Mr. Leake:
Q. Mr. Carter, what is your business?
A. Warehouse Superintendent for the Virgin~a Bonded
·
Warehouse Corporation.
Q. That is the plaintiff in this suit, is it?
. A. Yes, sir.
Q. is Mr. Hgadley the President of that company?
A. Yes, sir. '
Q. What are your duties~
A. I have general supervision of everything going in and
out; I see that cars are loaded and unloaded properly.
Q. You have general supervision of the warehouse property, do you ~
A. Yes, sir.
Q. You are familiar, I suppose, coming right down to what
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I want to attract your attention to, with the contract that
had been made by the Virginia Bonded Warehouse Corporation with the Grinnell Company to put in a
page 172 ~ sprinkler system in Warehouse 0 and connect it
with the system in Warehouse A Y
A. Yes, sir, I knew that the ·contract had been made; I
wa.s not familiar with the contract.
Q. The Grinnell Company, Incorporated, did that work,
did they?
A. Yes, sir.
Q. They pl)t their sprinkler system in Warehouse C, both
an internal and au outside system too, didn't they Y
A. Yes, sir.
Q. It was all under one contract, was it notY
A. Yes, sir.
Q. Eventually it seems that there had to be made a connection between a pipe that led into Warehouse C and a pipe
that led to the system in Warehouse A; that is a fact!
A. Yes.
Q. Do you remember the occurrence when it was deemed
essential to ma.ke that connected in the progress of the work
that was being done Y
A. Well, the men came down shortly after eight o'clock in
the morning to shut the water off.
Q. Do you know anything that preceded that? What took
place about getting the water cut off by the city~ ·
A. Yes, sir. Mr. Hoadley told me they 'vere coming.
Q. You do not lmow what took place between
page 173 } :Mr. Hoadley and the city, do you Y
A. No.
Q. You did not hear any of the conversation between Mr.
Hoadley and the city?
A. No.
Q. Did he tell you that the city employees were coming?
A. Yes, sir. That was Saturday; he told me they would be
there ].{onday morning.
Q. Did they come ~£ouday morning?
A. They did.
Q. Wl1at did they do?
.
A. They t;ried to use the key that they had with them, but
it was not long enough to reach the valve, and they sent to
the engine house and got one,· and the man came back, put
the key down in there, and then he gave it to .me to keep, and
he ·said they had cut the water off. The man went to the
engine house to get the key, he came bac!r and reported to
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me that he had cut the water ·off, that they could go ahead
and make the connection.
Q. Had he~
A. Apparently not.
Q. What happened after thatf
A. When the Grinnell men broke the connection, the building flooded.
pag_e 174 ~ Q. Causing the damage that we are complaining of here~
A. Yes, sir.
.
Q. Do you know where the city man undertook to cut the
water off?
A. I know the location of the valve he worked on that day.
Q. Where was that~
A. Between the track and the platform.
Q. Do you know what that valve is, or what it was doing
thf're?
A. I do not, no.
Q. As far as you know, did it have any connection with
the warehouse or the sprinkler system~
_ . A. Not at all that I know.
Q. You know that the pipe from Warehouse A runs across
.---/
the street to Warehouse C, do you 1
A. Yes; sir.
Q. Do you know whether that valve has any connection
with that pipe~
A. I don't know.
Q. As far as you know, is there any use for it out there?
A. None at all.
Q. As far as you kno~, that valve did not tap the main
that runs across the street, did it f
A.No.
.
Q. Do you~ know where the proper valve was
page 175 ~ which connects the system in Warehouse A with
·
the water supply main in Cary Street~
A. I know where it is now; I did not then.
Q. "Where is it~
A. On the outer edge of tl1e track in the street.
Q. And that is beyond the platform, is itt
A. Yes, sir.
Q. Between that and the house is a meter box, i~ there?
A. Under the J2latform, yes.
Q. And that has marked on it, •' City Sewer", for some
reason'
A. That's right.
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Q. It is not a sewer, is itt
A. Not that I know of; I don't think it is.
Q. But that is not the place to cut it off; the place to cut
it off is beyond, is it?
.
A. Where they found it, in the street beyond the track.
Q. Do you know 'vhat the mark is on the cap of the upening
that leads to that valve 1
A. I don't remember.
Q. It is one of these little metal caps, a circular affair, isn't
it?
.
A. I don't remember. I have seen it, too, but I don't know
what it is.
page 176 ~ Q. Were you present when a test was made to
find out whether the man making the connection
could ascertain whether or not the water had been turned
off?
A. Yes, sir.
Q. What was that testY
A. I really don't know. I know they made the test and
the results were what they expected them to be, but I don't
know how they made it; I am not familiar with the system.
Q. You cannot desci-ibe the testY
A. I cannot. I don't know anything about the system, I
am not familiar with it.
Q. You don't kno'v whether it showed whether the water
was off, or not Y
A. They said it did, that the results were what they ex·
pected.

CROSS EXAMINATION.
By Mr. Parrish.
Q. Mr. Carter, this accident happened on a J\iionday. Did
you have any conversation with the Grinnell people about
the city turning the w:ater off before Monday?
A. I did not.
Q. Their negotiations were with Mr. Hoadley,
page 177 ~ I believe Y
A. Yes, sir.
Q. 'Vhat time did the city men come there ~{ondayY
A. Shortly after eight o'clock.
Q. Were you there at the time 1
A. Yes, sir.
Q. Which of the Grinnell people were there~
A. Neither one of them were there when I got there.
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Q. Which came later~
A. Merriman and Mundy.
Q. Mr. Brooks was at work at Miller & Rhoads that day,
was he¥
A. I understand he was.
Q. What time did the city people report to yon that the
water was cut off'
A. They brought the key to me and said keep the key, that
the water was turned off and notify them when I wanted it
turned on again and they would come down and do it.
Q. What time was that?
A. I don't know; about eight thirty.
Q. Did you pass that information on to the Grinnell people?
A. I told Mr. Merriman.
.
Q. Tell us exactly wl1at you told him. .
A. I told Mr. Merriman that the city people said they had
cut the water off and to _go ahead and make his
.
page 178 r connection.
Q. Did Mr. J\IIerriman go ahead then Y
A. Yes, sir.
Q. And the accident happen eel soon afterwards, did it?
1\... Yes, sir.
Q. Mr. Carter, after the water had broken loose when the
accident happened, it has been testified that Mr. Merriman
tried to stop~he water by going out in the emergency and
turning .off the city :valve. Did yon give 4im the key, or did
he request you to do that?
A. He went into the office and got the key.
Q. At whose suggestion did he do that?
·A. I don't know.
Q. That wa..s just an attempt to save the situation after the
accident happened, was it~
A. Yes, sir.
Q. He got the key from you, .Qid heY
A. From the office, not me.
Q. That was left there that day by the city men?
A. Yes, sir.
By J\{r. Cary:
Q. Did Mr. ~Ierriman try the same experiment as the city
manY
A. Yes, sir.
.
Q. You say you know the right valve to turn
page 179 ~ off now, and it is out in the middle of the street..
is itY

0
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A. Not quite the middle of the street.
Q. By the railroad track 7
·
.. ~
A. Yes, sir, just south of the south rail.
Q. Between that and the building is the opening ·which is
marked city sewer, is it?
A. Under the platform.
.
Q. And under the edge of the platform is the valve that
both Mr. Merriman and the city men located as the valve
to cut off the water, is it Y
A. That's l'ight.
Witness was then excused, and Court took a recess until
the next day.
page 180

r

November 5, lf)25.

WILLIAM F. LEE,
Being recalled, testified as follows :
DIRECT EXAMINATION.
By Mr. Leake:
Q. You are the same Mr. Lee who was on the stand a little while yesterday for the introduction of a map or dia. gram that you had drawn showing the sprinkler system and
its connections in the warehouse, are you not ?
A. 1res, sir.
·
Q. I got you to indicate on the diagram in pencil where the
cut off valve was in the pipe line that ran from the city water
main in the center of Cary Street into "\Varehouse A. You
have indicated there in pencil where that cut off valve was.
Do you think that is ~accurate there?
A. No, that is not accurate, because that valve is outside
of the south rail of the railroad track.
Q. Those lines indicated there are platform lmes and not
the railroad lines; is that correct?
A. Yes, the lines are the platform lines, or, rather, the
curb line.
Q. The city )as a diagram which shows it furpage 181 } th~r in the street than that; you don't dispute
that?
A. Yes, sir, that Yalve properly located should be outside
of the south line of the railroad track.
Q. Will you kindly locate that? I don't think there is any
dispute about where it is.
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Witness indicates location of valve. ·
A. These two lines represent the line. That valve goes
right down here in about that location.
Q. You have marked on the map in pencil two lines indicating the railroad track and also an indication showing the
valve just south of the railroad lines in Cary Street, is that
right?
A. That's right.
Q. There is another valve which it is stated by witnesses
the city undertook to turn to cut the water off, 'vhich was
not the valve which connected the city water main with
Warehouse A .. Can you indicate on that map 'vhere that
valve or suppos~d valve is?
.A. I can indicate on this map the location of something
thnt I took to be that valve. Does tlutt answer your question?
Q. Yes.
7
\\

itness marks location of valve.
~

A. It is just south of the curb or platform
line, and further east by several feet than the line
that I examined, which is the one that supplies the sprinkler
system in the warehouses from the water main.
Q. You have indicated the approximate location of that
valve which we are talking about, the one testified to by witnesses, in red, have you Y
A. Yes, sir. I am going to change that, because it is slightly
under the platform. (Does so.)
Q. You said it is east of that water main. You mean west~
A. West of the water ·main.
Q. You have indicated that location as being over a line
which indicates a pipe line which runs from Warehouse A
to Warehouse 0 across the street. Did you examine that
valve1
/
A. Why, I examined that opening. I took the cover off, and
with a long stick I tried to ascertain what was down there,
what was the connection with the valve; I tried to see if
there was anything there, but I couldn't determine it.
Q. You don't know, then, whether that valve has any connection with that pipe, or not, do you Y
A. No, sir.
Q. You have indicated that pipe by a black line, the pipe

page 182
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which connects the sprinkler system in Warehouse A with
Warehouse B, running across Cary StreetY
page 183 ~ A. Yes.
Q. Was there any necessity for a valve on that
pipe in the location that you sa~v this valve which you took to
be the one that the city tried to close~
1\{r. Cannon: If Your I-Ionor please, we object to the question. It is immaterial whether there was any necessity for
it, or not.
lVIr. Lealie: If Your Honor please, I want to sho'v whether
there was any necessity for that being a connection with the
pipe that was in dispute. This witness says he 'vas unable
to ascertain whether that valve had anything to do with that
pipe, or not.
The Court: Tht:: witness can answer the question.
1\{r. Cannon: We exc(;\pt.

A. As far as I could see, there would be no need to put a
valve in the pipe which connected the A plant with the B
plant in the street.
By Mr. L-eake :
Q. That pipe line which you have indicated in black, running across the street, had no connection itself with the city
main, did itT
A. Not to my knowledge.
Q. You did not locate that pipe line because
page 184 ~ it was under the street; you did not locate it accurately, did you T
A. No.
Q. Do you know exactly 'vhere the line runs across Cary
Street from Warehouse A to Warehouse C¥
A. Yes, that is determined by the valve in the street directly above the pipe line, and ..the connection coming from
the street main is indica ted on this rna p by a green line up
to the valve room. It is natural t.Q suppose that it would
.
be carried across the street in ·a straight line.
Q. You did testify that you did not know whether that valve
in the street had anything to do with the pipe line, or not,
did you?
A. I testified it was directly above the pipe line in the
street.
Q. But you testified tl1at you did not know whether that
valve in the street had anything to do 'vith the pipe line.
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Are there valves in Warehouses A and B which control the
flow of water which runs through the pipe from A to B ~
A. There are valves in the valve room of Warehouse A
which control the system in "\Varehouse C and A.
Q. Was there a valve in there that would enable you to
cut off the water that ran through the pipe from A to B.~
A. Yes.
Q. And that is in the valve room of Warehouse
page 185 ~ A, with which the entire system of water supply
to ·~all of the warehouses was connected~
A. Yes.
Q. It has been testified here that a pipe connection was
undertaken to b.e made by the Grin1~ell Company, one of the
defendants, of a system of water sprinklers that 'vas being
installed in Warehouse C with a pipe line leading from the
city water main to Warehouse A. As a mechanical engineer,
can you say, having made an examination of such appliances,
whether, or not, an appropriate test could have been made
to ascertain whether the water supply had been cut off before that pipe connection was made¥
A. It could have been made.
Mr. Parrish: If Your Honor please, before the witness
answers the question, I have no objection· to the general purport of it.
The Court: Suppose you lay a little better foundation for
that question.
Mr. Leake: I withdraw the question.

By 1\'Ir. Leake:

Q. Now, Mr. Lee, have you mad~ an examination of the
premises, the water pip~s and the sprinkler systems in those
warehouses A, B and C of the Virginia Bonded
page 186 ~ Warehouse Corporation?
A.. I have made only an examination of those
two pipes, that is, an approximate examination around the
valve room. I have not gone into the sprinkler system, that
is, the building, at all.
Q. Were your examinations sufficient for you to say
whether any test could be made, before the pipe connection
was made between the newly installed system in Warehouse
C and the pipe in Warehouse A-was your examination sufficient to enable you to testify as to that, whether, or not, a
test can be made to ascertain whether the 'vater was cut off
before that connection was made¥
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A. My examination .showed me that a test could be made
to ascertain whether the city pressure was on that line before
the connection was broken; that is, the connection to Warehouse C outside of the sprinkler. system.
Q. You have indicated on that diagram which you hold in
your hand certain valves, one of which controls the reserve supply of water which came from t,lle tank, does it not,
or the reservoir on the warehouse roof, and another which
controls the flow of water into the system from the street;
is that correct?
A. That is correct.
Q. What is the test which you say could be appage 187 ~ plied to ascertain whether or not the water had
been turned off before that pipe connection was
undertaken to be made?
A. The valve on the line leading from the tank supply
could have been closed; the valve just inside the building next
to the cheek valve could have been closed, and the bleeder
connection opened between those two points, allowing the
water to run off; and the hand of the gage would have fallen
back to zero. Then the valve next to the check valve could
have been opened and the city water pressure could have
been ascerta~ned, if the hand of the gage had gone back to
the indicated pressure.
..
Q. The hand of the gage would have gone back to the city
pressure when you opened the valve to the city supply, if
the water had been on, would it?
A. Yes, sir.
Q. And if the water was not on, what would have been in..
dicated?
A. The indicator on the gage would have stayed at zero.
Q. "\¥hat would that indicate, mechanically?
A. That the.water was off from the city main.
Q. And if it did not remain at zero, what would it indicate
mechanically 1
A. That the water was on from the city main.
Q. Now tl1e connection 'vas to be made between
page 188 ~ the. valve that controlled the ~ater there inside
the valve room, and the valve 1n the street, was
it not?
A. What is that?
Q. The valve in the valve room which controls the water
from the street was further inside of the building than the
pipe connection that was to be made, was it not f
A. Yes.
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Q. In other words, you could not cut the water off by that
valve in the valve room from the pipe connection, could you Y
A. You could not cut the water off by that valve from the
street.
Q. That had to be cut. off from the street, did it 1
1\.. To make the connection in the house safely, yes.
Q. Can you say, as a mechanical engineer, what, in your
opinion, sound mechanical practice would require to be done
before the connection could be made 1
~1r. Parrish: If Your Honor please, I object to that question. I do not doubt that the witness can give the general
practice of the business if he is familiar with the general
practice of the business, but I don't think J\tlr. Lee's opinion
on that matter would have any value whatever
page 189 ~ for the jury.

Note: The jury then retired \Vhile the objection was argued, .and presently returned.
1\'Ir. Leake: In the presence of the jury, I desire to say that
I withdraw the last question.
By :Nlr. Leake :
Q. Mr. Lee, I think you ha'.:._e described in detail the ·test
which could have been mffde to ascertain whether the water
was turned off from the city main, did you not~
. A. Yes, sir.
·
Q. In making that test was it necessary to go on top of
the house to turn any valves, or were there valves in the
valve room itself by means of which this test could be applied~

A. It was not necessary to go to the valve directly under
the tank. There is a cut off located in the valve room which
could have been used as easily to cut off the pressure from
the tank.
Q. I 'vill ask you, inasmuch as I have not done it in detail,
to please explain the details of this diagram to the jury. I
don't know that they understand it. There are two plans
here, one is known as the cross section and the other is a
plan. Will you kindly point out first the city water main
or the pipe connecting Warehouse ...~, and all the
page 190 ~ other details o{ the plan?
A. Yes. Gentlemen, this is what is termed a
plan. These colors you see, the green lines, ind~cate ~he. city
main under Cary Street; the erossed green hues IndiCate
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connections to the city main up and into the building in question; the yellow lines indicate pipe connections going to the
tank and the sprinkler system in Warehouse A; the purple
lines indicate the pipe connections going to the sprinkler
system in Warehouse C ; the black lines indicate the connection going to Warehouse B.
Q. That (city main) does not stop there, does it1
A. No, .sir.
Q. The pipe continues through the street Y
A. Along that line.
Q. And that one is the pipe that connects the sprinkler
system in Warehouse B, not indicated here, with Warehouse
A?

A. Right.
Q. That little place there is the valve that is spoken of as
the one that the city undertook to turn off the water by, and
that little square and X is the approximate location of the
valve that really controls the flow of the city water from
the main into 'Varehouse A f
A. Yes.
Q. 'Vhat do these red lines indicate 1
page 191. ~ A. Building lines.
Q. What is the blue line?
A. That is a connection made to supply the outside sprinkler system in Warehouse C, and the one to which they had
to make· the attachment in order to connect the system.
Juror: Where they put in the T, does that lie between the
two valves~
Witness: It was between the two valves inside the building.
Juror: Is this the coupling here that they wanted to loo.sen
up~

Witness: rrhe ('0Upling that they wanted to loosen to make
the connection was right at that point. In fact, it was no
coupling, but they replaced an elbow with a T.
By Mr. Leake:
Q. This yellow in the cross section drawing, what is that?
A. The yellow indicates the same pipe as is indicated by
the yellow here, within the valve room.
Juror: Here is. where they had the trouble; they took out
the elbow and put in the T?

0
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page 192 ~

Witnes§ : Yes.
Juror: And they cut behveen the valve and the
water ~upplyY ·
·
.
Witness: That'~ right.
Juror: Where is the valve that they were supposed to cut
off the water from the street by?
Witness: This valve here; cu.tting off at that point stops
the supply of water from the city main to the sprinkler system in the valve room.
Juror..: That valve was supposed to be cut off?
Witness: Yes.
Mr. Cary: It is not· admitted that the city knew that the
valve was there, but that was found out later.
Juror: Will you tell me, you city authorities, whether the
city connected that upY
1\tir. Leake: I think it is proper to say that that was put in
under an agreement under an ordinance of the city, which
will be introduced in evidence.
Juror : Which valve did the city undertake to cut it off
from?
Witn.ess: I can't say that.
page 193

~

By Mr. Leake:
Q. Where are they said to have attempted it~
A. They ar~ said to have attempted to cut it off there (indicating). I saw such an opening there, the customary opening in the sidewalk, right alongside the curb, where there
had been a valve, or there may still be a valve very deep
down, so far so that I could not see it with the light of a
torch.
Q. Do you know what that valve connected with?
A. No, sir, I do not.
Juror: Is this valve directly in line with the pipe as it
leaves the house Y
Witness: Approximately in line with the pipe; it takes a
little turn there.
Juror : It goes through the floor here Y
Witness: Yes, sir.
.
1\tir. Leake: Somewhere in that neighborhood Y
Witness: Yes.
'
Juror: The valve on the main line, is that in the proper
place where it should be put, on the outer ~ide of the track?
Should that be there, or closer to the supply?
Witness: I would not like to answer that question .

•
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Juror: I would like to know myself whether
page 194 ~ Mr. Grinnell's firm put that ill there or the city
put it in there.
!Ir. Leake: We will show that later, the other side will, or
I will put that in.
·
Mr. Cary: We 'vill show how that was done.
Mr. Leake: Whether that was the right place you can determine from the ordinance and the agreement, and whose·
business it was will come out later.
CROSS EXAMINATION.
By 1Ir. Parrish:
Q. Mr. Lee, this test that you have been speaking of, did
actually perform that test¥
A. ~o, sir.
.
Q. You just merely answered that from your mechanical
. knowledge, did you Y
A. I did.
.
Q. Where is this valve that cuts the tank off that you spoke
of?
A. There is one valve that is right up in the partition.
Q. How high from the ground~
page 195 ~ A. I should say it is approximately 10 feet.
Q. It is away up in the roof of the valve room, .
isn't itY
A. The pipe line is directly under the girders.
Q. If such a test was made as you have spoken of, what
effect would that have on the fire protection in the warehouses while it was being conducted¥
A. It would eliminate the fire protection.
Q. There would not be any?
A. No.
Q. Suppose you cut the city water off for one day, would
there be any fire protection then?
A. Yes; if you cut the city protection off and did not cut
the valve off from the tank, you would still have the volume
of water in the tank to protect you.
Q. Suppose you cut the tank off and did not cut the city
water off, what effect would that have on fire protection f ·
A. If the city water was on, you would still have the protection· of the city water.
Q. In other words, there are two sources of supply which
are supplementary; either one will give sufficient fire protection alone, is that right¥
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A. Yes. No, I don't know about alone, but either one could
give fire protection.
Q. In situations of this kind what is the purpage 196 ~ pose of having a reserve tank on the roofY
1\. Well, the object usually in having a reserve
tank is to have a supplementary pressure if the city pressure fails.
Q. It is an emergency matter, is it~
A. An emergency matter.
Q. It is also to take the place of the city pressure if the
city pressure is entirely off, isn't it~
.
A. Yes, sir.
Q. You did not actually make this test, so you can't say
ho'v long it would take, can you Y
A. No, sir.
By 1vir. Cary:
Q. 1\{r. Lee, did you locate the gage on your plan there!
You spoke of a gag~ which, if the pipes 'vere drained, woula
go to zero, ~nd if the water were turned on the pressure
would rise. Is that the function of that gage?
A. That is not located on this plan, but that is right on the
line of one of the yertj.cal headers.
Q. There is such a gage T
A. Yes, sir.
Q. And that is its function Y
A. Yes, sir, that is its function, to tell the pressure. There
were two gages there, a water and an air gage.
page 197

~

By Mr. Parrish:
Q. Mr. Lee, have you ever supervised or taken
part in the installation of any sprinkler system?
A. No, sir.
By Mr. Leake:
Q. Can you tell about how long a test of the sort you have
indicated would take Y
Mr. Parrish: If Your l-Ion or please, I object to that question. He said he did not make the test and couldu 't say how
long it would take.
The Court: Witnesses have already testified how long it
did take. I don't see any reason for going into this.
Mr. Leake: All right; I withdra'v the question.
Witness "ras then excused.

City of Richmond v. Va. Bonded Warehouse Corp.

153

Note: Counsel for plaintiff here introduced in evidence and
read to the jury the following papers:
~

page 198

EXIDBIT ''A''.
March 19, 1909.

Mr. Morgan Mills, Chairman,
Water Committee,
Richmond, Va.
Dear Sir:
We respectfully request that a pipe be extended from Main
Street connecting the high service mains on Main Street
with the Warehouse being constructed by this Company at
the north-east corner of 18th and Cary Streets. The high
service connection is necessary on account of the heighth of
the tank placed on top of the warehouse and which is to supply water for the sprinkler system.
Yours very truly,
VIRGINIA BONDED WAREHOUSE CORP.,
F. W. SCAR.BOROUGH, President.
page 199

~

EXIDBIT "B".

Extract from the Proceedings of Water Committee, April
14, 1909. Vol. 9. Page 317.
"Supt. S\lbmitted a report on tlu~ petition of the Va.
Bonded Warehouse Corporation, referred to him by the Committee on March 29:09, asking that a pipe be laid· from Main
St. along 18th St., connecting with high service main in Main
St.· to supply fire protection for warehouse at 18th & Cary
Streets, the Supt. reporting that he had written to petitioner
suggesting that connection be made with main in Cary Street,
as the pressure on the Cary Street main was 58 lbs. and he
thought that would give an ample supply for purposes of
fire protection.
"Mr. Rennolds moved that the request of the Virginia
Bonded Warehouse Corporation for a larger connection for
fire Protection be granted, same to connect with the main
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in Cary Street, and the connection to be made in accordance
with the rules and regulations governing large co1mections.''
page 200}

EXHIBIT ''C''.

RULES AND REGULATIONS
For
PIPE CONNECTIONS FOR FACTORIES AND FOR
FIRE PROTECTION LARGER THAN ONE
INCH DIA~1:ETER.
1st. All applications for supplies larger than one inch in
diameter must be made to the Committtee on Water, and are
subject to their approval.
·
2nd. All applications for services larger than one inch in
diameter, ";hether for service or fire protection, must be accompanied with a plan or drawing giving the size of the supply, its location in the street, and the purposes for which it
is intended.
3rd. Should th(? Con1mittee on Water approve and grant
the application for such service, as above desc:tibecJ, the applicant will be required to furnish at his cost ·all the materials, such as cast-iron pipe and dpecials, gate valves, meters, and boxes necessary to connect the supply with the water mains in the street, all such materials to be subject to
the approval and acceptance of the Superintendent of the
Water-Works. The Superintendent of Water-Works shall
have the pipe and its conne~tions laid, so far as they are
located in the street, and the cost of such work shall be paid
by the applicant for any such special service.
page 201 ~ The size of any such connection shall be subject
to the approval of the Superintendent of Water
and the CommitteP on Water.
4th. All valves for the control of such connections shall
be located in such positions that they can be operated outside the premises.
5th. It is further required that any and all pipe connections for fire service or any special service, wliether it be
for a sprinkling system or with nozzles for fire hydrants for
hose connectiOJlS, shall be supplied with a mAter, the style
and make of the meter to be acceptable to the Superintendent
of Water-,Vorks, and the meter t9 be kept in repair and

----~-------------
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good order by the occupant of the premises; and it is further required that all water used or wasted, except for the
extinguishment of fires, shall be paid for by the occupant of
the premises at meter rates.
6th. The supply pipe for use of water on the premises
shall be separate and distinct from any and all pipes for
fire protection, and shall under no circumstances, be connected together, nor from any pipe or tanks deriving water
from any well or any other source of supplY,~ Should any
such connections be made in violation of this rule,
page 202 ~ the Superintendent shall cut off the water from
such supply pipe, and not turn it on again until
all such connections are severed.
7th. Under no condition shall the pipes connecting with
the city water mains be connected to the pipes leading from a
well or stream, or 'vith the pipes of tanks supplied from any
well or stream other than the pipes leading from the reserviors. Should any such connection be made in violation of
this rule, the Superintendent shall turn off the water from
any pipe so connected.
8th. The location of all special pipe connections, the size
of the pipe, the proper kind and location of all valves, meters, etc., and the class of all materials to be used is .subject to the approval of the Superintendent of Water-Works
and the Committee on Water.
9th. These rules and regulations shall be in force after
their adoption and approval by the Committee on Water.
EXHIBIT ''D''.

page 203}

Extract from LETTER BOOK.
28th, 1909. Pg. 5W.

Nov. 4th, 1908 to Aug.

Office Of
CITY WATER WORI{S
City Hall.
Richmond, Va. June 25, 1909.
Eugene E. Davis, ·
Superintendent,
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~r. F. W. Scarborough, President,
Virginia Bonded Warehouse Corporation,
Richmond, Virginia.

Dear Sir:
Replying to your letter of the 22nd instant, which was referred to me, I beg to advise that in accordance with the rules
and regulations governing large connection, copy of which
was sent you on April 15th in a letter from the Clerk of the
Committee on Water, it will be necessary for you to furnish
all the material required and to notify me when said material has been assembled and you are ready for connection to
be made with the main.
The following material will have to be provided by you
for this work:
page 204

~

2 lengths 6 in. cast iron standard water pipe,
weighing 365 lbs. per 12 ft. length.
1-6" Detector meter·
1-concrete vault for meter lead and jute
Plumber to connect on inside of warehouse

1-12" x 6" sleeve and valve, with 2" square nut on top,
opening from left to Right which can be purchased from A.
P. Smith Mfg. Co., N~wark, N. J.
!-Extension valve box.
Yours truly,
Signed: E. E. DAVTS, Superintendent.
page 205

~

Mr. Leake : If Your Honor please, I introduce in
evidence the following sections of the charter
of the City of Richmond amended to July 1, 1924:

19e. To establish, maintain, enlarge or improve water
works, gas works, and electric plants within or without the
limits of the city of Richmond, and furnish water, gas, and
electricity to consumers ior domestic or commercial purpose~ and charge and collect compensation therefor, and to
accomplish these purposes, to contract and agree With owners of land for the use or purchase thereof, and for all land,
rights, or easements necessary for the construction, mainte-

City of Richmond v. Va. Bonded Warehouse Corp.

157

nance or repair of dams, sluices, conduits, culverts, pipes,
basins, reElervoirs, poles or wires connected therewith or any
fixture or appurtenance thereof, or may have the same condemned for said purposes and for the supplying of water
to any canal, sluice, pipes or other fixture or appliance used
in connection with sa~d water works whenever, ill their discretion, they may deem the same necessary or desirablG; provided, that the natural drainage of any roads, streets or
lands outside of its corporate limits shall,not be impeded or
illegally interfered with by the· city 1n the erection or construction of the works and improvements, or the doing of
any other acts authorized by this charter. They
page 206 ~ .shall have power to protect from injury by adequate penalties the said works, pipes, poles, wires,
fixtures, land and canals, or anything conne_cted therewith,
\vithin or without the limits of said city, and to prevent the
pollution of water in ~Tames River or in· any branch or stream
flowing into the same by prohibiting the throwing or discharge in any manner of any filth, offensive and deleterious
matter or liquid therein within fifteen miles above the said
works, as to render, or probably to render, the water impure.
There shall be no lease nor sale of the city gas, water, or lectric works, unless the propo::;ition shall· first be submitted
to the voters of the city of Richmond, at some regular election, and receiYe in favor thereof a majority of all votes cast
at such election. (1908, p. 152.)
28. The government of the city of Richmond, for its more
convenient and efficient administration, is hereby divided into
six departments, as follows:
(1) Department of Law.

(2) Department of Finance.
( 3) Department of Public "\Vorks.
(4) Department of Public Welfare.
page 207

~

(5) Department of Public Utilities.

-

( 6) DepartzP_ent of Public Safety.
.

Provided, however, that the council may, by ordinance
adopted by an affirmative vote of at least two-thirds of its
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members in each branch, create new subdivisions of any de·
partment where absolutely necessary, or abolish existing
departments and distribute the functions thereof or establish
temporary departments for special work.
At the head of each department, except the departments of
law and finance, there shall be a director, whose term of of.
fiee shall be two years, to commence on the first day of October of the year in which appointed, who shall be appointed
by the mayor, subject to confirmation by the council of the
city. of Richmond, at a joint meeting of the· two branches to
be called for that purpose on the first d!!y of September of
the year in which their terms commence, or as soon thereafter as praeticable, the terms of o~ce of the directors first
appointed under this section to commence on the first day of
October, 1920. All of such directors and heads of departments shall be chosen by reason of fitness, training and education for the duties. which pertain to the departments to
which they belong.
The persons now in offiee shall continue to
page 208 ~ s·erve until the first day of October, nineteen hundred and twenty, and thereafter until their successors are duly appointed and qualify, unless sooner removed
by _the mayor or the council; and, provided, further, that
should the council fail, within ten days after the appointment
required to be made· by the mayor to confirm the same, the
mayor shall, within ten days thereafter, appoint another .suitable person and report such appointment to the council for
confirmation, and the same procedure shall continue until
the council shall have confirmed the appointment made by
the mayor. They shall each qualify and give bond, payable
to the city of Richmond, with sureties, conditioned for the
faithful discharge of their duties, satisfactory to the city attorney, in an amount not less than five thousand dollars, except a.s otherwj.se in this charter provided. In case of vacan~ies occurring in the office of director of any of the departments hereinbefore enumerated, except the head of the legal
department and the head of the department of finance, the
mayor shall fill the vacancy in the manner herein provided.
The heads of each of the departments, except the legal department, shall have power to appoint such number of offi...:
cers, assistants, clerks and employees as he shall deem necessary for the proper administration of his departpage 209 ~ ment, and fix their compensation and wages, subject to the approval of the advisory board as provided in this charter; but such officers, assistants, clerks and
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employees may be removed at any time by the head of the
department with which they are connected.
The heads of the several departments shall have the management and control of the administration of the affairs of
the respective departments under their control, and shall
each be responsible to the mayor for the efficient management of their department, and their advice in writing may
be required by the mayor on· all matters affecting their respective departments. They §..hall each provide and forward to the mayor departmental estimates, and they shall
make all other rep<;>rts and recommendations concerning their
respective departments deemed necessary by them or when
required by the mayor, under rules and regulations to be prescribed by him. Upon the receipt of such estimates the
mayor, in consultation with the advisory board, after having
first received from the comptroller the estimated anticipated
revenues of the city for the next ensuing :fiscal year, from
every source whatsoever, other than revenues derived from a
bond issue or by temporary loans, shall make up and forward
to the council a tentative budget of expenditures,
page 210 ~ which shall be within such anticipated revenues;
provided, however, that if, in the opinion of the
mayor, the needs and exigencies of the city require a larger
revenue for tl1e coming fiscal year than the rate of tax in
force for the previous year will produce, he shall report
whether he deems it advisable or not to increase the revenues
of the city by levying a larger tax, and, if so, he shall recommend on what particular subject the rates should be increased so as to produce the desired revenue. (Acts 1920,
pp. 302-303-304.)
28a. The mayor of the city of Richmond is hereby authorized to designate the directors of the departments hereinbe-·
fore provided for, other than the departments of finance and
1
law, who shall, ex officio, constitute an advisory board, 0f
which the mayor shall be a member and ex officio chairman,
to whom the head of any department may refer for their final
adjudication all questions arising concerning the administration of his department, of which questions the said advisory board shall take cognizance and finally determine, should
thev he of opinion that the question submitted is· one which
sho~ld properly be referred to them for determination, rather
than for the determination of and action by the
page 211 ~ head of the department. 'fhe determination of
. any question thus submitted to the advisory board
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shall be decided by the board by a majority vote of the whole
board, including the mayor. The determination of the board,
when made on the conditions above stated, shall be final-and
conclusive upon the heads of all the departments, and shall
govern their actions in the premises. And said board shall
have such other powers and duties as may be conferred upon
them by this charter or from time to time by ordinances or
!'.~solutions of the council not in conflict with the provisions
of this charter.
It shall be the duty of the heads of the respective departments, as soon as may be after their qual~fication, to submit
to the advisory board a complete schedule showing the number and character of the officers, assistants, clerks and other
employees deemed necessary for the proper operation of their
departments, respectively, and showing the compensation proposed to be paid to each which schedules and scales of wages
may be amended in such manner as the advisory board may
determine, and as amended shall be returned to the head of
the department submitting the same, and shall be final and
conclusive and operatG to control such heads of departments
in the conduct of their respective departments. The said advisory board shall keep a record of all of their proceedings,
and have properly filed and preserved papers and
page 212 ~ documents relating thereto, and to that end they
are hereby authorized to designate some person
in some one of the departments to act in that capacity. (Acts
1918, p. 208.).
29. The heads of the several departments shall have the
exclusive control of the doing of all work necessary for. their
respective departments and the purchasing of all supplies
and materials therefor in accordance with the ordinances and
resolutions of the council; provided, however, that no contract in excess of one thousand dollars, made for the purposes aforesaid, shall be effective until it shall have been approved by the advisory board, and then only after an ordjnance or resolution making an appropriation therefor, unless au appropriation covering the same has already been
made in the annual budget, except in cases of emergency,
'vhere great loss or damage to the city would ensue, and in
such cases the head of the department in 'vhic.h such emergency exists shall file with the comptroller a certificate, E!howing the nature of such emergency and the necessity for the
expenditure. All contracts for work or material shall only
be let after due advertisement and bidding, 'vhere practica-
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ble, and the heads of the respective departments
page 213 ~ shall have the power to reject any and all bids,
an<l order new bidding, or, in their discretion,
let the contract without further bidding. And the advisory
board is hereby required to make and promulgate rules and
regulations as to the advertisement, bidding and letting to
contract of work to be done and materials to be furnished for
the city. The heads of the departments shall approve all bills
against the city for work done for the city and for all materials furnished under any contract for the city which they
are authorized to make, and no bill for such work or supplies
shall be paid by the comptroller unless the same has been
so apprg,ved and certified by the head of the department as
correct; provided, however, that the council of the city of
Richmond may at any time provide for the establishment of
a storeroom and warehouse and the appointment of a purchasing agent to take charge of the same and to purchase and
distribute all materials and supplies needed by the city or
any of the departments thereof, ~nd adopt rules and regulations concerning the same. (1922, p. 442.)
81. There shall be appointed, as hereinbefore provided, a
suitable person to be known as "director of public utilities".
He shall keep h!s office in the city hall or such other place as
may be designated and prescribed by the city
page 214 ~ council. Upon l1is qualification, as hereinbefore
·
provided, he shall give bond with sureties to the
amount of not less than five thousand dollars before entering upon the duties of his office, or a larger sum may be required by the city council before or after he shall have entered upon the duties of his office. (Acts 1918, p. 199.)
81a. The said director of public utilities shall have the general management and control of the water works, gas works
a:p.d the electric ligl1t plant of the city of Richmond, and he
is hereby authorized to appoint a manager of each one of
said enterprises, to serve during good behavior. ·who shall
have and exercise, under the direction of said director, the
immediate control of the enterprise of which he is so appointed manager, and such other officers, assistants, clerks
and employees as he may deem necessary for the proper
administration of his department, subject, however, to the approval of the advisory board, as hereinbefore provided, but
such officers, assistants, clerks and employees may be removed
at. any time by the said director of public utilities. (Acts
1918, p. 209.)
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Mr. Leake: vVith that we rest.
page 215

~

EVIDENCE FOR THE DEFENDANT CITY
OF RICI-Il\fOND.
E. Vv. TR-AFFORD,
'Vas duly sworn and testified as follows:
DIRECT EXAMINATION.

By Mr. Cary:
Q. Mr. rrrafford, in September, 1923, what was your occupation~

A. I was Director of Public Utilities of the City of Richmond.
Q. That includes the gas and water mains, does it not~
A. Gas and water mains and electric plant, yes, sir.
Q. ~Ir._I-Ioadley has testified that he asked you to have a
city employee to come down and cut off the water in front of
Warehouse A, and that he told you about what was taking
place down there. Will you tell the gentlemen of the jury
what Mr. I-Ioadley told you about having the water cut off, and
to what extent he informed you about the nature of the workY
A. ~Ir. IIoadley called at the office of the Dipage 216 ~ rector and said to me tl1a t he was going to have
some work done at the Virginia Bonded Warehouse by the New York firm of Grinn~ll & Company, and
that it would necessitate the cutting oft of the water. The
object of his visit, as I understood it, was to see that there
was no failure on the part of the city to cut off the water at
the time when the New York experts were here. In fact, he
so stated, that he did not want the men to be delayed, and
for that reason he bad .come to see me.
Q. Do you mean by that, that he expected the city to insure the water being cut off, or that a man would be there
to cut it off?
A. You might say both things. lie wanted a man there to
cut the water off..; to have the water cut off and, secondly, to
know that the \Vater ''!.ould be cut off.
Q. Did he tell you the .nature of the work to be doneY
A. No, sir, he did not.
Q. If he had told you, 1\Jir. Trafford, that connection was
to be made between vVarehouse A and Warehouse C, what
would that have required?

J

I
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Mr. Leake: If Your Honor please, I object to that question. What would be required is a legal question.
The Court: I thought he meant what would be
page 217 ~ required in a mechanical way.
· Mr. Cary: "\Vhat formalities.
A.. It would cause a further inquiry on my part becauseMr. Leake: If Your Honor please, I object to the answer,
because that is not a mechanical question. ·
By 1\tir. Cary:
Q. Would it have required 1\ir. Hoadley's filing a written
application and getting a written permit to make the connection?
Mr. Leake : If Your Honor please, I object.
The Court: Ask the witness what he would have done.
A. The question propounded to me, W arehou.ses A and C,
meant nothing to me; I was not familiar ·with the property
of the ~Tarehouse Company and that, in itself, 'vould not
have brought any comment from me. What I understood
was that some work was to be done to their property to which
I knew that they were furnishing this fire protection service,
but beyond tha.t I was not familiar with the depage 218 r tails of the plan.

By 1\{r. Cary:
. Q. The Court says I should ask you 'vhat 'vould you have
done if he l1ad advised you that a special connection was to
he made from Warehouse A to vVarehouse C~
A. I should have referred it to the engineer in charge of
that particular branch of our work, !vir. Lawton, for report
and recommendations.
Q. And it would have been handled according to the information he got~
A. Certainly.
Q. Were there any regulations requiring written consent
to make such alterations~
1\tir. Leake: If Your Honor please, if that involves the question of an ordinance, I object.
1\{r. Cannon: If Your Honor please, we haven't asked a
word about an ordinance. We are asking whether there were
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any regulations of the department with which Mr. Trafford
was connected regarding a written application and a written
permit if it should be granted.
Mr. Leake: 1 submit that the regulation itself is the best
evidence.
page 219 } Mr. Cannon: We have to lay the foundation.
~'he Court: I do not see. any objection to asking
the witness if there is any such requirement.

A. The rules, which, of course, are governed to an extent
by the ordinance of the city, would have required written
applicati_on and written \permit for a ne.w service. In a case
of making mi~or repairs, I should not consider a written application necessary.
Mr. Leake : If Your Honor please, I move to exclude the
answer. He is basing it on an ordinance, if I understand it.
The Court: The witness says, if I understand him,' that
there was a rule or regulation based on an ordinance by virtue of which it would have required a written application ..
I do not see any objection to the answer and I overrule the
motion to strike it out.
Mr. Leake : I note an exception.

By Mr. Cary:
'Q. Do you consider, Mr. Trafford, making a connection
from one water sprinkling system in one warepage 220 ~ house to another, to be a question of minor repair~

· Mr. Leake : If Your fionor please, I object. He is construing· the rules and construing the ordinance.
The Court: Is it your purpose later to introduce the ordinance?
.
· Mr. Cary: Yes, sir.
Mr. Leake: ''Does he consider" is the part I object to.
·The Court : Ask him if this w~uld have been a minor repair.
By Mr. Cary:
Q. Mr. Trafford, would this haYe been a minor repair 7
A. Without knowledge of the subject I cannot answer defi-·
nitely. If it was a small extension of an existing sprinkling
svstem, I 'vould class it as a minor repair; but if it was a
large addition, a separate in~b:tllation, then I should require ·
a special permit.
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Q. Was there any written application made for doing this
work of making the connection from Warehouse A to Warehouse C~
A. I think there was a letter from the company, but it has
been so long since I had access to the records of
page 221 ~ the city that I de not recall just the tenor of the
letter.
·
Q. Was that letter written after the accident 1 Are these
the letters to which you refer!
A. (Examining Hoadley's letters of September 17th, and
September 21st.) Yes, sir, these are the letters.
Q. Is this all the writing that you· remember getting from
the Bonded Viarehouse ¥
A. Yes, sir, to the best of my recollection.
CROSS EXAMJNATION.

By :h:Ir. Parrish:
Q. ~£r. Trafford, on the question of major or minor repairs, is the addition of 44 sprinklers to a system previously
consisting of more than 1200 sprinklers a major or a minor
operation 1
A. In a separate building I would consi_der it a major proposition.
.
Q. Where do you draw the distinction~
A. The separate building which was to be supplied.
Q. Anything that would go i~to another building would be
a major qperation, would it~
A. It should at least receive attention, to determine the
character of the building, and would involve refpage 222 ~ erence to the engineer and his report. It might
be a large building, or a small one.
Q. That is irrespective of. whether it involves the crossing of a·ny city property, oi· not? In other words, if it was
an adjoining building that 'vas to be provided with a system, private property, you would still have that opinion?
A. Yes, sir, I would say so.
Q. And you would still consider it a major operation under
the meaning of the ordinance, if no new source of supply
from the city were involYed? In other words, if all the water that was used would still come through the old pipe, being conveyed into another building by the owners through
their own private system of pipes?
.
A. That would be a point that the department would have
to determine, whether it should be supplied from the exist-
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ing system of pipes, or whether the installation of a new
source of supply should be provided.
Q. Your idea is not that a permit 'vas required, but that
the department should look into it, is it?
A .. Yes.
·
·
Q. And you are not pas~ing. on the question whether a
permit was required, are you?
A. No. If, upon investigation, it was found to be a minor
thing, it would be treated as a minor thing.
page 223 ~ By Mr. Leake:
Q. Mr. Trafford, you spoke of rules based on
ordinances. Did you make rules independently of the ordinance?
,
A. Yes, we had that authority.
Q. Did you do it~
A. I made office rules, yes.
Q. Did you have any rules laid out, or written out, so that
anybody could know· them that wanted to, covering this matterY
A. No, sir.
Q. You had no written rules on this, about pipe connection1
A. I had rules whicl~ my men understood.
Q. I am speaking now of the public.
A. No, I made no rl1les for the public.
Q. What ordinance are you referring to?
A. I cannot give you the datl\ of that ordinance. It was
in existence before 1919· when I assumed the office. I cannot
give you the date of it.
Q.· I will read you what purports to be an ordinance, without assuming its validity, and ask you whether it is the one.
It is No. 20, Chapter ?1, of the City Code of 1910. Are you
acquainted with that bookY
A. Yes, sir.
Q. (Reading) "No plumber shall make any adpage 224 ~ dition to or alteration of. any fixtures connected
with the water works without first having received a written permit from the superintendent of the water works or the cqmmittee to do so.''
Is that the one you have reference to?
A. No, sir, I think not.
Q. (Reading) "Nor shall any attachment be made for any
purpose whatsoever from any pipe, except it be the pipe
supplying the premises for which such work is to be done.''
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That seems_toindicate that he can make an attachment to
a pipe supplying the premises.
Mr. Cannon: If Your Honor please, we object to that question; it is calling for an interpretation of the ordinance by the
witness.
Mr. Leake: He interpreted it for the city.
The Court: I think he can ask the question.

By Mr. Leake:
Q. You did not consider that ordinance in your department
to allow what the ordinance says:
''Except it. be the pipe supplying the premises for which
the work is to be done, and all pipes put in by plumbers shall
have separate stop cocks to each branch therepage 225 ~ of.''
· • I am not talking about branches and stop cocks. That ordiance, as I construe it, allowed an attachment to the pipe
supplying the building without a permit. You did not understand that this section gave the right of an attachment to
that sort of P.ipe without a written permit 1
A. I think the ordinance, parts of which you are reading,
related to domestic supplies, and not to such cases as this.·
Q. Well, I would have thought so too, except that the city
·
claims that ordinance as the gTounds of its defense.
A. I say I think I could go further than the ordinance. I
think my authority was beyond that ordinance~ It think a
lot of those ordinances were subject to the subsequent ordinance which placed the control of that department under the
Director.
Q. Is not practically the whole of them obsolete Y
A. I think a lot of them are obsolete.
Q. After the city departments came in, and the new plan
was adopted and they had directors of the public services,
one of which you were, these ordinances were practically obsolete, were they not~
Mr. Gannon: If Your Honor please, we object to that.
'l'he Court: That is a question of law.
page 226 ~ Mr. Leake: He can say whether they were obolete as far as he was concerned, whether he
thought he was bpund by them, or not bound by them.
The Court: As far as the ordinances 'vere in force and effect, they were valid. If Mr. Trafford wants to say that he
did not consider he was bound by them, he can say that.
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By ¥r. Leake:
Q. These ordinances are largely based on what is to be
done by the superintendent of the water works and the committee on water. Was there any superintendent of the water
works then Y Did you have any such officer¥
A. All the duties of the superintendent of the water works
were transferred to the director; therefore I had all the authority he had, plus.
Q. And more¥
A. Yes.
Q. There was no such officer as superintendent of the water
works after the new form of government came in, was there Y
A. Not by name, no.
Q. Some of the ordinances refer to what is to be done by
the committee on water of the City Council. Did you act in
any way under the directions of the committee
:page 227 ~ on water?
A. There was no such committee. All of the
duties of the committee were transferred to the director by•
ordinance.
Q. Can you point out an ordinance whereby you say all of
the duties of these· offices were transferred to you~
A. I could if I had my books here.
Mr. Cannon: If Your Honor please, is that a proper line
of examination? We will give counsel all the access he wants
to our records.
Mr. Leake: I am asking for the facts now. I am undertaking to show that these ordinances as a matter of fact were
obsolete as far as this department was concerned; what they
were as a matter of law is another question.
Mr. Cannon: With the permission of the Court, I will make
a statement which I think ought to clarify the situation Y At
the time the Code of 1910 was adopted, to which Mr. Leake
referred, the superintendent of water was a specinl office,
and there was a committee on water. In 1912 there was -a
charter change and what is known as the Administrative
Board was created. The functions and purpage 228 ~ poses of that administrative board were, as the
name implied, to attend to the administration of
the city'~- affa-irs, and it was charged with certain duties and
invested with certain responsibilities. Then, after the lapse
of six yearf:1, there was another charter change and the Mayor
was given some real authority in the city government which
he had not possessed theretofore, and he was authorized in
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this plan to appoint four directors, one ·of ·public utilities, ·a
director of public safety under whom· are the police· and fire
departments, a: director of public health ·and a director of
public works. Those· four gentlemen with the ~1ayor constituted what was called the Advisory Board~ The directors
an~ 'the advisory board took up where the administrative
~oard left off, and about the time ·they went into office, the
exact date I don't know brtt I think· they 'vent into office hi
January, 1919, this· ordinal'lCe was p&ssed; I think December,
1918, going into great detail and transferring to the various
directors the functions that had been previously
page 22~ ~ exercise-d by other officers of the gdvernment, in;:.
· · ·eluding committees.- Those ordinances· are..acces:..
sible, we have a compilation of them and we will be glad to
as~ist counsel in any way in getting the information they
want.
By Mr. Leake:
·Q. ·J.\.fr. Trafford, what ordinance IS it that you say requires 'vritten permit~
· A. I cannot recall.
Q. You say .the ordinance required. it, and you ought to
know?
A. No. I have r~ad .the prdinance. ' .
:!

Mr. Leake: \Vill tiu~ City Attorney ten~·me what ordinance
he relied on in saying they would have to get a permit~
· l\1r .. Ca~y :.. Certainly; it is Section 19 of Chapter. 31. , ,.
By l\1r. Leake :
Q. Mr. Tr~fford, this is. the- orcUnance mentioned by _cqun-:
sel for the City of Richmonq:
·,'If any person other tl{an th~ superintendent of the water
.
. works, or.his agents, sha~l introduce into aiJ.y lot
page 230 ~ or tenement water from the city pipes, or intr<;l:: .
.
duce any ferrule or other fixture into any of
said pipes, or construct or lay down, or have constructed
or laid down, any pipes or other ·works for the purpose of
introducing. w·ater into a lot or teneme_nt,_ or break up al)y
E!b·eet, lane, alley or road for the purpose of c<;)ns.tructing
_or laying clq:wn any .such pi}les .o_r :works, .evary person so of:fending shall pay a fine of· not less titan ten nor more than
fifty dollars, and every twenty-four hours during which such
work or fixture shall continue shall be a distinct offence. But
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after water has been introduced into a lot or tenement, as
provided in section nine of this chapter, the fine shall not be
_incurred by the owner or occupier of such lot or tenement,
when he, by permission in writing of the superintendent of
water works, or (if he refuse) by permission of the committee, causes to be attached to the said pipes, fixtures for
water closets, boilers, bath, wa.§h basins, or other things for
which water is required; provided, the pipes used, the kind
of faucets and other fixtures, their protection against freezing, and the general arrangement of the work in reference
to the s.:~urity, safety, and proper use are subject to the approval of the superintendent or committee on wapage 231 ~ ter, and are constructed hy practical and competent plumbers; and provided, that on the completion of the work notice thereof be forthwith giYen to the
superintendent of the water works, or his agent, and the
work be by him inspected and approved. (Code 1899.)"
Is that the ordinance you referred to?
.
A. I can't say that is all of the ordinance. What I have
in mind is simply the practice I found prevailing when I
first took office.
. Q. It looks to me as if that ordinance applies more to dwellings, closets and so on than to sprinklers.
A. I think that ordinance largely ai1tedates the extensive
use ol sprinklers in Richmond. I think there is a subse~
quent ordinance.
Q. Do you know of any subsequent ordinance on the subject?
A. I can't tell vou, ]\'lr. Leake.
· Q. Your department knew where the cut off was leading
from the city pipe·into this property, didn't it?
A. I can't say that. I bad no practical knowledge of it.
Q. Didn't you have a map showing where the connections
and valves were laid from water mains into property such as
_. Warehouse A? Didn't yqu have maps in your office to show
where that cut _off was~
A. I don't know about that. Those matters
page 232 ~ were in charge of the Engineer of Water Distribution, ]\:fr. Lawton. He would be a better judge
of such matters.
Q. You don't know whether the city kept a book of that
sort, or not?
·
A. I kno'v they had records of valves ?
- Q. I want to read you one of these so-called. ordinances-
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Mr. Cary: If Your Honor please, we object to the use
They are still valid.
The Court: That is a question of law, whether they are
valid or not. I understand Mr. Leake calls it a so-called ordinance. So far as the Court knows, they are valid ordinances.
!.ir. Leake: If the gentleman objects to it, I will take it
back. Let's read it as an ordinance:

of .the term ''So-called''.

"In a book kept in his office the superintendent of the water works shall make an entry of all branch pipes, hydrants,
and other fixtures from the main in the streets. The entry
shall state the quantity, description, and cost of the materials used in laying down and fixing the pipes
page 233 ~ and fixtures, and. it shall designate the point of
junction of each branch pipe with the main pipe,
and the cpurse and distance of the pipes to the premises supplied thereby, so as in after time, to avoid difficulty in ascert~ining the position of any part of the pipe. (Code 1899.)"

Did you consider that ordinance in force?
A. I don't know about the o;rdinance. I know the practice
'vas to do as the ordinance said.
.
Q. If the practice was to do as the ordinance said, the city
had on file a map, or plan, or book, which would show exactly where this cut off valve was that led from the water
main in Cary Street into Warehouse A of the Virginia
Bonded Warehouse Corporation;· is that true?
A. If the book was kept as.:.. the ordinance states, yes.
Q. If the city had done what the ordinance required it to
do, it would have ha~ no difficulty in ascertaining the position of the cut off valve, 'vould it?
·A. No, if the record was right; it should not have had.
Bv 1\tlr. Cary:
·Q. ~ir. Trafford, Section 8 which has just been read Y.OU
hy counsel for the plaintiff has to do with domestic consumption pipes of the city, has it not?
})age 234 ~ Q. The ordinance generally had to deal with domestic consumption.
1\Ir. Leake: If Your Honor ·please, I object to that. If it
is not proper for me to go into it, it is not proper for the· city
to go into it. Whether it applied, or not, is a question of
law.
The Court: I think the question is proper. Go ahead.
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A. ·I don't think the ·language of the ordinance limits· it
to domestic supply. It does not· distinguish between one pipe
and another. .Hut I stated that the ordinance was written
in the days when domestic supply was about the only thing
that was being done. ·
· Q. Yo_u testified that these matters were in the charge of
.. ·
·
·
Mr. Lawton, did you¥·
A. Yes.
·
_ Q. Do you know whether any plans were furnished for
:ffre protection as to 'vhich the· pipes ·and· all were pai..d for
by the parties who were putting in special pipes for fir~
protection-do you know whether any plans w·ere kept for
that prior to 1909 and 1914 ~
_
A. I can't speak o·f 1909 and 1914._because my
page 235 ~ duties began in 1918.
·
Q. Was 1'Ir. Lawton ~n the s~rvice of the city
at that time~
· · ·
A. Yes, sir.
Q. When did you retire from the service of the city 1
A. September 30, ~924.
··'
By Mr. Leake:
··
Q. ~Ir. Trafford, you have stated the substance of what
~r. Hoadley told you, have you not~
·
A. Yes.
Q. He told you that he was putting in something down
there that required the city to cut this water off, did heY
A. Yes, sir.
Q. Whatever it wasY
A. Yes, sir.
Witness was then excused.
page 236 ~

WILLIAM LAWTON, Jr.,
Was duly sworn and testified as follows:
DIRECT. EXA~l(~ATION ..

.By Mr. Cary :

.

· ,

,

Q. Mr. La.}vton, what is your occupation?

.

.
A, Engineer in charge 9f Ga~ and- .'\Vater Distribution for
the Department of Public Utilities ·of the ·City ·of Rie.hinorrd:
· Q. Were you the }fir. Lawton that Jvir. Trafford referred
to just now in whose charge the plans of the Department
were keptY
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A. lam.
Q. It has been testified that in 1909 the committee on water consented to the introduction of fire protection pipes in
Virginia Bonded vVarehouse A, upon materials being furnished and the work paid for by the Virginia Bonded Warehouse Corporation. Were those materials furnished ·and was
the work paid for by the Virginia Bonded Warehouse Corporation¥
A. Yes.
Q. It has been testified that there is a leader on the warehouse supply, the top of which· has written on it ''Sewer".
vV as that furnished by the Virginia Bonded
page 237 ~ '¥a rehouse Corporation~
A. The casting was furnished by those people, yes.
Q. Later, in 1914, a connection was carried across from
Warehouse A to Warehouse B across the street. Was that
done under an ordinance of the city~
A. It was, yes.
Q. Is thif? the ordinance to which you refer-an ordinance
approved October 23, 1914?
A. (Examining) rrhat is the ordinance allowing the work
to be·done.
Said ordinance is here introduced in evidence and reads
as follows:
EXHIBIT #11. .
AN ORDINANCE
(..Approved October 23, 1914.)
Granting permission to the Virginia Bonded Warehouse
Corporation, a corporation, to lay a six inch water pipe from
their present warehouse at the northwest corner of 18th and
Cary streets, across Cary street connecting with their new
proposed w·arehouse located on the southwest corner of 18th
and Cary streets.
Be it ordained by the Council of the City of Richmond1. That permission is hereby granted to the Virginia
Bonded Warehouse Corporation, a corporation,
page 238 ~ to lay a six-inch water main from their present
warehouse at the northwest corner of 18th ~nd
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Cary streets, across Cary street connecting with their new proposed warehouse located on the southwest corner of 18th and
Cary streets, said pipe in Cary street to be located at a point
71 feet east of the East line of 18th street, and to be laid at
a distance of not less than six (6) feet below the pre-sent
surface of Cary street and below the present gas ·and water
mains in said Cary street. ·
2. The location; size, plan, manner and materials of conshall be first approved by the City Engineer and
Superintendent of the City \Vater Works.
structio~_l

3. Said permission is granted subject to the power of
amendment, and, the power of revocation, hereby reserved
by the City Council. Upon such revocation, or any amendment of said permission, the said Virginia Bonded Warehouse Corporation, or any subsequent owner or owners of
the warehouse no"r erected, shall immediately conform thereto.
4. Said permission is granted subject to the condition that
said Virginia Bonded Warehouse Corporation, or any subsequent owner of the factory no·w erected, will indemnity, reimburse, and save harmless the City of Richmond from any
charge, damage or cost that the City may be req·uired to
ray l~y reason of any person being inju~ed or dampage 239 ~ ag-r.d in any way, in property or person, by the
laying, existence or use of said pipes.
5. Failure to conform fully to the provisions of this ordinance, or any amendment or revocation thereof or any requirement made thereunder, the said Virginia Bonded Warehouse Corporation, or ~ny subsequent owner of the warehouse
now erected, shall be liable to a fine of not less than five dollars nor more than one hundred dollars; each day's failure
to be a separate offense.
6. All ordinances or parts of ordinances, so far as they
conflict with the provisions of this ordinance are hereby repealed.
7." This ordinance shall be in force from its passl).ge.
page 240 ~ Mr. Leake: If Your Honor please, we object
to the introduction of the . ordinance, on the
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ground that it is immaterial; it does not apply to this case.
It will come up later on.
The Court: I overrule the objection.
Mr. Leake: I except, to keep the record clear.
By Mr. Cary:
Q. Who did the work of laying the pipe from Warehouse
A to Warehouse B?
A. I think that contract was executed by J. E. Phillips &
Son.
Q. They did the work of putting the pipe in 7
A. Yes, across the street.
Q. For the Virginia Bonded Warehouse Corporation Y
A. Yes.
Q. Will you tell the gentlemen of the jury why it is, in the
first instance, the city is interested in the location of these
fire protection pipes in the city streets?
.
A. The city picks out the location to put these pipes through
the streets, on account of not to interfere with the present
system; that is, we have gas mains and water mains, electric tubes, telephone conduits to come in contact
}Jage 241 ~ with, besides sewers; and for that reason we select a point where this pipe is to go through the
street.
Q. In 1909 and 1914, did the city keep any plans of such
fire protection pipes being laid in the streets, and if not, why·
not?
A. I have never seen any.
Q. Why didn't they keep themZ Whose pipes are they?
Mr. Leake: If Your Honor please, I object to the question.
The Court: I do not see any objection to that.
A.

']~hose

pipes were private installations.

By Mr. Cary:
Q. And the city had no plans of them 7
J.\.. I have never seen them.
Q. It has been testified that in front of Warehouse A
there is a valve located near the edge of the platform, which
cuts off the water from Warehouse B across the street. Is
such a location the proper location for such a valve?
.
A. The valve to cut pff the water supply to Warehouse B
should be in front of W arehou.se B.
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Q. Did the Virginia Bonded Warehouse Corporation obtain any permit to make this connection between Warehouse
A and Warehouse C ¥
.A. I have never seen any.
page 242 ~ Q. You are in charge of this department and
if such a permit had been issued, it would come
within your knowledge, would it~
A. It certainly would.
Q. Have you any knowledge of such a written permit being issued¥
A. I have never seen it or have any knowledge of it.
Q. Have you any knowledge of such ~written permit being granted to the Virginia Bonded Warehouse Corporation
to make this connection~
A. From Warehouse A to Warehouse C!
Q. Yes.
A. I have never seen any.
Q. Was there any application filed in your office for a permit to make a connection between Warehouse A and Warehouse B?
A. I have never seen one.
Q. Mr. Lawton, it has been testified that in Warehouse A
there is a 2 inch drain valve, and that the parties making the
connection relied on the city absolutely for having the water cut off before they made this connection between ·warehouse A and Warehouse C. Is it, or is it not, a matter of
mechancial prudence to test with such a 2 inch drain before
making a break in the connection~

page 243

~

Mr. Parrish: If Your I-Ionor please, that is
the samP question that has been ruled
on before. I object.
The Court: I sustain the objection to the question.
Mr. Cannon: We except.
prerisel~..

By Mr. Cary:
Q. I will ask the question this way: Should there be a 2
inch drain valve in Warehouse A, could a test have been made
with that valve before making a break in the connection, to
t:ee whether the city water was cut off, or J;tOt?
Mr. Parrish: If Your Honor please, I object to that question, on the ground that it does not state all the facts. I have
no objection at all to 1\Ir. Lawton answering the question if
you giye him the plan. But there is considerably more than a
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2 Inch drain there; there are a large number of pipes there.
It does not appear from the testimony whether 1\IIr. Lawton
ever saw the drain, or not.
page 244

~

page 245

~

By Mr. Cary:
Q. I withdraw the question and put it this way.
J\!Ir. Lawton, here is the diagram that has been introduced in
evidence. This is the city main, this is the pipe leading from
the city main into "\Varehouse A; here is a control valve, a
cut off valve; here is the 2 inch drain pipe draining out into
the street; here is the ·valve that cuts off the water from the
tank. With such a drain in this pipe, could a test be made
before severing the connection, as was done at this pointcould such a test have been made as to show that the city
water had not been cut off from the pipe leading from the
city main?
A. By closing that intake valve from the street and the
valve up here on the supply from the tank, and by opening
this 2 inch bleed valve here, the indicator on the gage would
go to zero.
Q. Then if they had opened this valve again, what would
have happened 1
A. Then if they opened up the intake valve, the city pressure would come back on the pipe line as far as this closed
valve; that is, if it was coming in from the street.
Q. Would that show whether the water was cut off, or notY
A. It would show the pressure on the line.
Mr. Parrish: If Your Honor please, to save
time the Grinnell Company will admit that such
a test as that could be made.
CROSS

EXA1\IIINAT~ON.

By :1\Ir. Parrish:
·
Q. Mr. Lawton, some question, I believe, has be.en raised
as to who did the work wh.en that pipe was originally laid in
1909 from the city main to Warehouse A. You understand
that there are three parties involved in this suit, the Grinnell
Company, the Warehouse Company and the City. You testified that the Warehouse Comp~ny furnished the material and
paid for the work, but you have never said who did the

wmk

_

· A. The city did the work; that is, to Warehouse A, the
original installation.
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Q. The ?riginal .supply pipe was laid by the city, was itY
A. Yes, 111 the street, up to the property line.
Q. And the valve that ''las put on that pipe, that was also
installed by the city, was it?
A. The valve on the original installation~
Q. Yes.
A. It had to be.
~

By Mr. Leake:
Q. And the location and size of the pipe, the
proper kind and location of the valves and meters and so
forth. were approved by the' city, were they not~
A. In this particular job?
Q. Yes.
A. Yes.
Q. Counsel called your attention to the fact that the meter was denominated a sewer. Did the city approve of that~
A. Of the meter, yes.
Q. Didn't it also have to approve of the cap and all of
that?
A. I didn't say that.
Q. Does not the ordinance say that:
page 246

"2. The location, size, plan, manner and materials of construction shall be first approved by the ~City Engineer and
Superint.endent of the City Water Works¥"

page 247

~

A. IIe asked me if the cap to that meter vault
was not marked "Sewer". I said it was.
Q. And you said it was furnished by the Warehouse Company. I understood that all the street work was done by the
city.
A. I will correct myself if I led you off on that. The street
work I had reference to was tapping the main, setting the
meter and making the connection at the property line where
the cap set out throug·h the wall. The wall around the meter and the cap were put in by a separate contractor.
Q. Who put in the valve~
A. r:rhe city put in the valve.
Q. And they approved of the whole business, didn't they?
A. Well, I can't tell you about approving the top to the
meter vault. The superintendent of the water works might
hive approved it in 1908 or 1909, whenever it was made.
Q. I reckon they. did what the regulations said. The city's
own regulations said that they should approve the work so
far as it was done in the street, didn't tl~~y?

~----~----~----~-------------
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A. The city regulations say that, but the superintendent
of the water works would have to approve the cover on that
meter vault.
Q. That is what I say. In other words, if anything was
_
· wrong with it, the city approved of it, didn't it a.
page 248 ~ A. I can't tell you that.
Q. "'\Veil, they probably did 'vhat they ought to
do. The city never did anything wrong, did it~
A. Hardly.
Q. As I understand, you .said in answer to a ·question by
counsel for the city that if this v~lve ~hich the city undertook to close and which, ·as has been testified to, was not the
valve connected with the original installation, if it connected
with the pipe laid across the street from Warehouse A to
Warehouse B, was in the wrong place and should not have
been there, but on the other side of the .street; is that true!
A. It should have been in front of Warehouse B.
Q. Now I will read Section 2 of the ordinance of 1914:
"2. The location, size, plan, manner and materials of construction shall be first approved by the City Engineer and
Superintendent of the City \Vater Works.''

page 249

~

So if that was wrong, the city approved of that,
didn't it~
A. I was not superintendent of the water works.

1\Ir. Cannon: If Your Honor please, I object to that question.
The Court: I think it is a fair question.
1\fr. Gannon : That 've are respon.sible and were the cause
of it?
Mr. Leake: I don't say you were the cause of it, but I don't
think that you complained of it and you approved of it.

Bv 1\IIr. Leake :
· Q. I asked you if the city did not approve of the location
of it?
A. The superintendent of the water works might have approved of its 'location; he is the proper party.
1\fr. Cannon: Is the superintendent of the water works
ut that time living, or dead~
Witness: Dead.
·
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By Mr. Leake:
Q. But the ordinance which was introjluced says that the
location, size, plan, manner and means of construction shall
. ·
be approved by the city engineer and the superpage 250 ~ intendent of the water works. Were you city en.
gineer then Y
A. No.
Q. Did he approve of the location of the valves and pipes Y
A. He might have approved it. The superintendent of the
water works may have approved it.
·
Q. The ordinance says so.
A. The superintendent of the water works, yes.
Q. You have no reason for saying that he did ·not do what
was required of him, have you i
A. No.
.
Q. Now the control of that valve was in the
page 251 ~ city. You had access to the valve to the original
installation in Warehouse A; the valve in the
street, did you not i
A. Yes.
Q. That"was in the control of the city, was it notY
A. Yes.
Q. Those valves are in the exclusive control of the city,
are they not Y
A. They are.
By

Mr~

Cary:

Q. Mr. Lawton, ~Ir. Leake read you this sentence:

"The location, .size, plan, manner and materials of construction shall be first approved by the City Engineer and
Superintendent of the Water Works.''
That does not cover a valve in the plan, does it Y
A. It does not cover a valve in the plan.
Q. Just the location of the valve¥

A. Read that again; I didn't just catch it.
Counsel re-reads above quotation from the ordinance.
A. They have to approve all that material.
Q. The superintendent of the water 'vorks was Mr. Davis,
was heY
A. Mr. Davis.
Q. Is he dead Y
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A. Yes.
Q. Being nearest to Mr. Davis in office, as you
are now, is it reasonable to suppose that he
would approve, if it was brought to his attention, a valve
placed across the street from the building from which it cut
off the waterf

page 252

~

J\IIr. Leake: If Your Honor please, I object to that.
The Court: Objection sustained. I don't think that is a
proper question.
By Mr. Cary:

Q. The top marked "Sewer" was of good construction;
the top was all right, wasn't it~
A. A regular cast iron casting.
Q. It served the purpose, did it~
A. Yes. It was just put on there to protect the meter which
is down in that vault.
Q. It made a good, strong protection for the streets of the
city, did it 1
A., Yes.
Witness was then excused.
page 253

~

A. I{. LUCAS,
Was then duly sworn and testified as follows:

DtRECT EXAMINATION.
By Mr. Cary:

Q. Mr. Lucas, what is your occupation?
A. Construction Foreman of the Department of Pubiic

Utilities.
Q. What has been your experience in public work, Mr. Lucas; how many years Y
A. Between 27 and 28 years.
Q. How long have you been on the pipe force Y
A. Of the citvY
Q. Yes.
·
A. 27 years.
Q. Are von the Mr. Lucas who has been referred to in the
testimony; who w~nt down to cut off the water in front of
Warehouse A of the Virginia Bonded Warehouse Corporation?
A. Yes, sir.

'

I
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Q. When you went there to do this work, of cutting off the
water, did anybody inform you about the nature of the work
to be done at all, in any way~
A. No, sir. They only requested the water to
page 254 ~ be shut off.
,
Q. You did not answer the question first. When
you 'vent there to do this work of cutting off the water, did
anybody inform you ·about the nature of the work to be done
at all, ii1 any way~
A. No, sir.
.Q. Just tell the g"entlemen of the jury in your own words
what the situation appeared to be when you went down there
and what you did?
A. Whe~ I went down there they wanted the water shut
off. I had a man .with me and had a valve key which was too
short to reach the valve to be operated. I had an emergency
call and I went on that, I showed the man. the valve to close
and he closed it, which, when they broke open the con.nection, the water was not off.
Q. How did you locate the valve to close which did?
A. In forty-five minutes or an hour I got a message 1that
the place was being floode~. I went down and shut down the
main in the street, the whole ferd line in the street, to shut
off the water, because I did not think this valve I closed was
operating properly. The other valve I didn't know anything
about, tl1e one that operated on this line.
Q. How did you pick this valve out as the one to be cut
off?
A. I picked it out as anybody would. It was the valve in
front of the building that they wanted the water
page 255 ~ shut off from·; and every valve is in front or on
the side of the building that it controls. This
valve was on the opposite side of the street from the building it controlled, the only one I ever saw in that position,
and it misled me entirely. I saw this valve with a sewer
cover over it; I didn't pay any attention to it, I didn't know
any more about it than its beh~g a sewer. I closed the main
down in the street and that stopped the water in that building, stopped it everywhere in that block.
Q. Has the city any plan of these fire protection installa.
tion pipes?
'A. No, I have never seen any plan of them.
Q. You say that you have been in the pipe business 27
years?

r--- -------

--------
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.A. Betweell 27 and 28 years; that is, with the city; and I
worked at plumbing before I went with them.
Q. You know something, then; about the work of making
alterations in inside 'YOrk, too, do you?
A. I think I should, yes, sir.
~Ir. Parrish: By the expression pipe business, do you mean
making pipe connections 1
Mr. Cary: All work connected with pipe work.

page 256

'•

~

By Mr. Cary:
Q. Is it true, 1\:lr. Lucas, that valves always
turn off when vou turn them~
.A. No, sir. ~Very often you have a valve that won't shut
off, very often. Take it through the streets of the city, you
seldom get one to ,shut down tight. The chances are when
you get one to close, you get several leaking.
Q. This plan has been shown in evidence as the lay out
of the situation at this point, this being the city main, this
being the pipe carrying water into W ~rehouse .A, this being the point at which the break was mad~, this being a cut
out valve, this being a control valve from the tank, this being
a 2 inch drain draining into the street. Could a test have
been made under those conditions showing whether the water had been cut off from the city, or not?
~Ir. Parrish: If Your Honor please, we have already admitted that it \llas possible to make such a te.st. .A skilled
engineer has been on the stand and has testified to that. I
don't think any thing will be gained by going into it.
The Court: I do not see that any thing will be gained either,
as it has been dlready admittefl.

page 257 } By l\Ir. Cary:
Q. After reporting that the water had been
turned off, would you expect a reasonably careful workman
to make that test before breaking the connection?
A. I would expect any careful workman1\ir. Parrish: Wait a minute. If Your Honor please,. I object.
The Court: That is the same question. I sustain the objection and exception is note£!.
Mr. Parrish: If Your Honor please, he answered the ques-

0
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tion over my objection. I will ask Your Honor to instruct
the jury to disregard it and to strike it out.
The Court: I strike out his answer. Gentlemen of the
Jury, you are instructed not to pay any attention to the witness's answer to that last question.
·

By Mr. Cary:
Q. In your 27 years experience, have you ever seen a valve
located across the street from the building from which it cut
off the waterY
·
A. No, sir, I have not, except that one.
page 258 ~ o Q. Did the Virginia Bonded Warehouse Corporation, or the Grinnell Company, tell you that
they absolutely relied on your having cut off the waterY
.A.. No, sir, they didn't tell me anything.
CROSS EXAMINATION.
By ~fr. Parrish:
Q. Did you have any conversation with any of the Grinnell Company's men about any thing?
A. No, sir, not when I went down to shut the 'vater off,
except I told one of the men that my key was not long enough
to cut the water off.
Q. Your dealings down there were entirely with the warehouse people, were they Y
A. No, .sir. I was dealing with the Grinnell man; he was
the man that wanted the water cut off, so they told me.
Q. How do you know that 1
A. I don't know that.
Q. Don't tell it, then.
A. Listen ; I will tell you. I went down and the Grinnell
man was in there, he was going to make some change there
and wanted the water shut off, they told me so.
Q. Did you see the Grinnell man?
page 259 ~ A. Yes ; he 'vas working on the pipe.
Q. Did you know the man~
A. I didn't know who the man was.
Q. Look back. Is it not a fact that you didn't see anybody there but ~Ir. Carter~
A. No, sir.
Q. Four of the Warehouse Company witnesses said that.
I want to warn you.
A. I can't help that. I talked to a man working on the
pipe.
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Q. Where was he?
A. 0] the platform work.ing..J)n the valve.
Q. ':Vas that before the accident, or after?
A. That was before the accident, yes, sir; and my man that
I sent there told this man working· on the pipe, the Grinnell
man I suppose, he said he would 'phone up and tell him when
he was ready to turn it back on; that is what the man told my
man.
Q. How do you know he was the man working on the pipe?
A. Because 1 saw the fello,v. I would know him now if I
.
saw him.
Q. Was he working on the pipe from the platformY
A. No, sir, wasn't any pip~ out there.
Q. Ho,v do you know he was a pipe man¥
A. BeQ.ause he was talking to me about it, about
page 260 ~ cutting the water off.
Q. You thought he was the pipe man because he
spoke to you about cutting the water off, did you Y
A. I naturally supposed that he was the pipe man whenhe spoke to me about that.
Q. If he had been one of the warehouse men aJ?.d had
spoken to you about cutting the water off, you would have
supposed he was the pipe man, would you?
A. No, I guess not. . A man working on a pipe generally
looks different from a man working in an office. He was the
man working on the pipe.
. Q. Mr. Merriman?
A. I think that is his name.
Q. "\Vhat was it you said to him?
A. I said something to him a bout my key being too short,
and I sent my man for another one, and I showed my man
which valve to operate, and my man shut off the valve that
I told him to. When I went back the flood was on and I shut
the water down, and I went inside the door and this man was
wet, and he said he knocked the pipe out, or broke it out, and
got wet. That was the same man I .saw on the platform.
Q. Who had the conversation with the superintendent of
the warehouse, l\{r. Carter?
page 261 }- A. I don't know.
Q. Mr. Carter said that you or somebody left
a key in the office and said that you would come back when
the job was over.
A. Well, that was probably my man. I left the key there,
I didn't have the key. Probably he did go in and leave the
key there. That was all right if he did.
·
Q. How long were you aw·ay from there all together?
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A. Well, I can't tell the exact time. I judge about between
forty-five minutes and an hour. I didn't take no time. I
·judge from memory it was that long.
·
By Mr. Leake:
Q. Do you know whether that valve you cut off was connected with any pipe at all?
A. No, sir, I do not.
Q. They talk around here as if that valve had something to
do with the pipe that leads acros·s the street from Warehouse
to Warehouse B.
A. The best thing to do is to look at the drawing.
Q. l-Ias the city got drawings of all of these things Y
A. I never saw any.
Q. What drawing are you talking about?
A. I am talking about the drawings of the work
page 262 ~ that was done by the gentlemen who built tile
warehouse, they have them.
· Q. You don't know whether that valve you turned was connected with the pipe that connects Warehouse A and B, do
you?
A. No, sir, I don't know.
Q. Do you know how we can find that out Y
A. Yes, sir.
Q.

How~

A. Go down and close the valve and see if it cuts the water
off from the warehouse.
Q. You say that valve was in the wrong place, do you~·
·A. Yes, sir; I say it is in the wrong place if it controls the
water to the warehouse on the other side of the street.
Q. Suppose it does not?
A. If it does not, I don't know what it is for.
Q. Do you know that the city approved where it was?
A. I don't think the city approved where the valve was
located at all, because I have never known the city to have
a valve put on the other side of the street from the building
or pipe line.
Q. Wouldn't that be an argument to show that it was not
connected with that pipe line?
A. No, sir. The only way to show that it is
page 263 ~ not connected is to go there and test it and see.
·
Q. An ordinance has been introduced in here
showing· that the.city undertook to approve the plans by which
the pipe went across the streetA. I ·don't know anything about the ordinance.
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Q. All I am trying to get at is that the city approved its
being 'vhere it is.
A. No, sir, I don't think so, because it would not have approved it if it had known it was there.
Q. If that is merely a pipe that leads from Warehouse 1t
to Warehouse B, and they have valves in the respective warehouses, was there any necessity for a valve in the street?
A. The city requires them to have a valve in the street.
Q. Isn't that the case 'vhere they tap the city water main Y
A. Yes, sir.
Q. In this case it does not do that, so that does not apply, does it?
A. I don't know whether it applies to the ordinance, or
not.
Q. The city introduced an ordinance here showing that
this pipe was put in in 1914 that you think probably that this
valve connected with. It says: "The location, size, plan,
manner and materials of construction shall be as
page 264 ~ approved by the engineer and superintendent of
the water works." So if that valve was put in
there, did the city approve it~
A. I don't know what was put in and not reported.
Q. The city didn't do things that way, did it?
A. No, but lots of things are put in and not reported at
all.
.
·
Q. You think that is a dead letter, do you?
A. No, I am not here to pass on ordinances, I don't know
anything about those.
.
.
Q. You have no reason to believe that the City d1d not do
what the· ordinance requires in this ~ase, have you 7
A. I am not supposed to pass on that law. I don't know
·
what they did at that time.
Q. You cut this valve off, you .said, because you saw it
there and it was convenient to the building, and you assumed
that that was the valve that controlled the flow from the
pipe, did you?
A. Naturally any man from the city would have done the
same thing, because a valve is generally located near the
building to control the water in the building.
Q. I am not blaming .,youA. I understand that.
Q. Nobody told you where the valve was, did they?
·
A. No, sir.
page 265 ~ Q. Nobody sent you there and told you where
to look for it, did they~
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A. I simply got a message over the 'phone to come down
to the Virginia Bonded VV arehouse to shut the water off.
Q. lf there had been a plan in the city department showing the location of the valve, you or the man 'vho send you
could have told you where the valve was, couldn't they¥
A. Certainly, If I had a plan or knew where it was on the
ground. '!'hey don't give anybody information for turning
off or on water; every man JUst takes a key and turns off
the stop cock leading to the house, and then tlle water is supposed to be cut off at that point. They don't send measurements of every place to shut the water off, and they don't
give a man drawings and specificatiQns to cut the water off
from any building.
Q. No, but when you are going to cut off water tht:~.t might
do $12,000 of damage to a building, don't you think a man
ought to be told where to cut the water off~
A. I do. I think the man should be told where to cut the
water off. I agree with you there.
· Q. The location of the valve affects the city, because that
taps the big water main, is that so?
A. It taps a 12 inch main.
Q. The city has control of these valves, has it
page 266 ~ not ~
A. On the outside.
Q. The rules require that a valve be put on the outside of
a building in the street, so that it can be located without having to go on the premises, is that right~
A. Yes, so far a.s I know. It also required them to be inside so as to control everything inside.
·
Q. Yes, and they have several inside, but the city always.
has a valve outside so that it can turn the water off without going on anybody's premises to do it, hasn'tjt?
.A. Yes, and I imagi1Je another reason for having it there
is to shut off the main from that property in case of accident, and not shut off the feed line.
Q. Do you know anything about the meter¥
A. No, sir, except this: After I got everything straight I
'vent back and looked a.t it. At first I saw the meter box
cover and it had a top on it marked "Sewer". I naturally
assu~ud it was a sewer stac~ and nothing else. That was
the only one I saw on the sidewalk, and that is 'vhy I closed

it.

Q. The one that l1ad se,ver written on the top was put in
by the city, 'vas it·r
A. Yes, sir. The pipe work was done at the expense of the

~--
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owner, that is the way 've do them, and require the owner to
build the vault. In other words, a contractor
page 267 ~ generally has the job to put in the connection;
the city does the work in the street for the contractor and it is up to the contractor to build the vault and
put the proper covering over th~ meter.
Q. And the city has to approve of it after it is done, has
it not?
A. I have never .been around to approve one after it was
built.
Q. Don't you approve of it at some time or other Y
A. Well, sometimes I wouldn't see it for 10 years.
Q. The ordinance says that the location, size, plan, manner and materials of construction shall be approved by the
city engineer and the superintendent of the water works.
A .. But it does not say anything about the meter vault.
Q. It speaks of meters.
A. That is meters; it doen't say anything about the location of the vault around the meter.
Q. I mean, the entire work Y .
A. I can't tell you. If the ordinanc.e says the pipe and
meter and valve, it means that, and the rest of the work is
up to the contractor. The contractor always puts in the
vault, the city has nothing to do with it.
Q. I don't care who puts it in; I am talking about who approves it?
page 268 ~ A. He has got specifications, because he is supposed to build according to specifications.
Q. You don't suppose the city wants a meter called a sewer,
do you~
A. No, sir, but that was the covering over the meter.
Q. I understand that, but the city approved it, if it did
what the ordinance says, didn't it?
A. Well, I don't know anything about that.
Q. Was the water cut off in front. of the building?
A. It was cut off in the street south of the middle.
Q. You know where that valve is now, do you?
A. Yes, sir.
Q. You found out afterwards, did you Y
A. Yes, sir.
Q. It is beymid the railroa.d track, near the center of the
street, isu 't itT
A. Yes, I think it is right near the center of the street. ·
Q. There is nothing 'vrong with the location of that cut off,
is there?

190

Supreme Court of Appeals of Virginia.
I

A. No, but that was covered up and could not be seen at
the time; and the other valve being in front, where valves
are generally put, and I didn't put the other one in myself,
it was natural to suppose that the valve in front of the buildiJ?.g controlled the water in that building and it
page 269 ~ was natural I should tell my man to close it, which
he closed.
Q. The location of the other is all right, is· it?
A. I suppose so, yes.
Q. The city approved of the location of that, did it?
A. I don't kno,v.
Q. You don't 'vant the city to approve anything, do you~
A. The reason I .say I don't know whether they approved
it or not, I mean I didn't approve it and that was not done
under my supervision. I am not trying to dodge your question.
Q. When these connections are put in larger than 1 inch in
diameter, the city does approve of the location of the valves
·
and pipes, does it not?
A. According to the ordinance.
By 1\fr. Cary:
Q. Are you supposed to know the requirement for a stop
cock being inside of' the building~
A. Yes, sir. If I am not mistaken the ordinance requires
a stop cock on every branch in a building and one on their
work.
.,
Q. What is it put there for?
A. So they can shut the water off of the premises in an·
emergency.
page 270 ~ Q. Do you rely on the ordinance being complied with?
A. It should be, yes, sir.
1\Jir. Cary: If Your Ilonor please, at this point, it is agreed
between counsel that at the request of the City Attorney's office Mr. Creson with the Southeastern Under,vriter.s Association went down to the Virginia Bonded Warehouse and
made a plan Qf the plant, including the city pipes, covers,
location of meters and so forth, which plan, I understand, is
agreed to be correct and is to be introduced in evidence.

Note: Said plan is here introduced in evidence.

By Mr. Cary:
Q. ~Ir. Lucas, here is a 12 inch city main; here is the me-
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ter marked "\Vater l\{eter" south of the railroad track; here
is the platform with a width of 8 feet; here is a meter box
marked ''City Sewer''; here is a valve at the edge of this
platform marked "Water". In tho.se circumstances that was
the valve yon cut off, was it~
A. Yes, sir.
Q. Now this plan shows this valve to be connected which
goes clean across to Warehouse Bpage 271 ~ A. I understood that, though I have not seen.
the plan.
Q. Now, if this valve was in front of Warehouse A on a
pipe that cut off the wa~er from Warehouse B, would you ftay
that this valve :was correctly located, or not1
A. I would say that that valve was not correctly located.
It is the only one in Richmond located that way that I know
anything abo11t.
Q. If that valve had been in its proper place, we would not
have had this trouble at all 1
A. No, .sir.
Witness was then excused.
page 272

~

B. F. BURTON,
Was duly sworn and testified as follo,vs:
DIRECT EXA1'1INATION.

By l\Ir. Cary:
Q. 1\!Ir. Burton, what was your occupation in September,
1923?
.
A. Pipe fitter.
Q. Did you go with Mr. Lucas to the Virginia Bonded
'Varehouse Corporation's 'Varehouse A to cut off the water
supply in front of that warehouse ?
A. Yes, sir.
Q. Did !.ir. Lucas locate the valve to be cut off~
A. Yes, sir.
Q. Did you cut off the valve he located?
A. Yes, sir. ·
Q. Did anybody down there tell you they relied on your
cutting off the. water entirely~
A. No, sir.
Q. Did anybody down there tell yon the nature of the
work that they were going to do'
A. No, sir.

•
192

page 273 ~

Supreme Court of Appeals of Virginia.
CROSS EXAMINATION.

By Mr. Parrish:
Q. Whom did you report to when you cut th.e 'vater o:fff
A. The fellow that was working there; I told him the valve
was shut and I told him I would leave the key there and
come back.
· Q. Didn't you leave the key with Mr. Carter?
A. No, I left it under the platform.
Q. Didn't you leave it in Mr. Carter's office? He testified
so.
A. Well, I left it at the building there.
By Mr. Cary:
Q. Did you think Mr. Lucas had located the right valve
-also, from the appearance of the situation¥
A. Yes, sir. That is where we shut down valves, right
there on the sidewalk.
Witness was then exc.used.
page 274J

J. C. KROUSE,
Was duly sworn and testified as follows:
DIRECT EXAlVIIN.A.TION.

By Mr. Cary:
Q. Mr. Krouse, 'vhat is your occupation~
A. Chief Clerk of Gas & Water Finance Division.
Q. How long have you held that office ~
A. Since May, 1922. •
Q. How long have you been in the gas and water department¥
.A. About 22 or 23 years.
Q. It has been te.sti:fied here that there was a connection
made to a city main for the purpose of furnishing water to
supply a Grinnell Sprinkler System; do you know what they
areY
A. Yes, sir..
Q. Does the city make any charge for water used for the
extinguishment of fires¥
A. No, sir.
Q. Do you kno'v the location of this Warehouse A. of the
Virginia Bonded Warehouse Corporation~
A. I know that it is located do'vn there about
page 275 } 18th & Cary.
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Q. On which side of the street Y
A. I really don't know.
Q. Have you examined your records to see the consumpt~on different a.nd separate from this fire protection connection?
A. Yes, sir, they have a small size connection there in
addition to this fire protection meter.
Q. Is that on a different meter?
A. On a different meter, yes, sir.
Q. Why would there be any meter on tl1is fire protection
supply?
A. The city requires all of those fire protections to be
metered, and that is done simply in case the connection or
water from ·it is used for anything else than for fire. Those
meters are read regularly every month the same as domestic meters.
Q. As·long as there was no connection for consumption purposes to the sprinkler system meter, would there be any
charge?
A. No charge, no, sir..

page 276

~

CROSS EXAl\1IN.A.TION.

By Mr. Leake:
Q. If·water is used through t.hat connection for any other
purpose except the extinguishment of fires, or is wasted, it
is paid for, is it?
A. It is paid for, yes, sir.
Q. And that is why you have a meter there, is itY

A. Yes.
· ·
Q. It might be wasted through there Y
A. Yes, sir, or it might be used through small connections to it.
Q. Do you know whether or not at one time the warehouse
did use water through that meter for some other purpose?
A. No, sir, our record does not show for any oth~r purpose thar1 fire.
Q. Somebody said, I believe the City Attorney, that at
one time there was some use of water through that connec·
tion.
A. We rendered bills there for a number of months for the
minimum, which is 600 feet, which ·we charge all consumers,
in error. As soon as the error 'Yas detected, we stopped rendering the bills. .
Q. Do you know when that error was detected Y
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A. I think it 'vas about the year 1924. I don't
remember exactly what date it was.
Q. Was it after this accident?
A. No, I can't tell you about any trouble down there.
Q. You said 1924.
A. Our record will tell exactly downstairs. I can't tell
you what year it was.
Q. How long were we pp.ying that before you detected it~
A. I t_hink they were paying it about two years before we
·
detected it.
.
Q. The charge was made long before that; it goes back to
1909.
A. I am going back to the consolidation of gas and water
in 1919; I don't know anything previous to 1919.
Q. Since 1919 have they been paying for it~
A. I have the records from 1919 up to the present time.
Q. And they have been paying it all of that time1
A. W ~ll, I can't s_ay that. I think that they paid it in
1921 and 1922; I am positive of that.
Q. And you think in 1924¥
A. I think so; I am not positive. My records downstairs
will show that.
Q. Did the city make any refund after that?
A. No, not yet.
Q. But soon~
page 278 ~ A. Well, as soon as they apply for it, as a rule.
This trouble coming on at the same time, I reckon
that is the reason they haven't applied for it. But we are
ready to refupd it. We have had a few cases where there
have been errors of that kind .
page 277

~

.By Mr. Cary:
Q. I would like to fix the time they stopped making a
charge.
Is this a photostatic copy of your records?
A. Yes, sir. (Examining.) That was stopped in 1922.
Q. What month?
·A. The last bill 've rendered there was October, .1922.
Q. When did it start¥
.A.. rrhis record only carries up to '21 and '22, but we have
records going back to 1919. I know that in 1921 and up to
October, 1922, there had been a minimum charge.
Q. And from October, 1922, ther~ has been no charge 1
A. No charge.
Q. Why was that charge stopped~
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A. As a rule those complaints are made by the consumer;
that is the way we detect it.
Q. It was stopped for what reason 1
A. It 'vas stopped for the reason there is no charge on a
fire protection meter.
page 279 }pag.e 280 }-

"\Vitness was then excused.
H. L. ELLETT,
Was duly sworn and testified as follows :
DIRECT

EXA~fiNATION.

By Mr. Cary:
Q. What is your occupation, Mr. Ellettt
A. Sprinlder foreman.
Q. How long have you been in the sprinkler installing business~

A. Since 1900.
Q. What has been your .success in those matters? Have
you had any trouble in making installations?
A. No serious trouble, no, sir.
Q. Mr. Ellett, in making connections, say from one warehouse to another from one sprinkler system to another system, do you kno'v of ·any custom in the sprinkler business that
would prevent you from making a test that could be made to
see if the water had been cut off?
~£r. Parrish: If Your Honor please, we object to that question being asked at this time in that form. The witness is
not acquaiJJ.ted with the situation, he has not been
page 281 ~ informed as to the particular situation the question applies to. While there can be no objection
to Mr. Ellett ·answering the question if he is qualified, I do
not think the situation has been developed to where the question can be asked.
The Court: Go into the question a little more deeply.

By Mr. Cary:
Q. Whom are you workin~ for?
A. The Automatic Sprinkler Corporation of America.
Q. In what capacity~
A. Foreman.
Q. Have you had occasion to observe the· customs regarding the installation of sprinklers in the country in your twenty-five. years experience 1
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A. Yes, sir.
Q. :Have you seen and installed sprinkler

·I

systems~

A. Yes, sir.
Q. Can you give any idea of how many you have seen and
installed¥
.A. 'l'oo numerous for me to mention.
Q. This map has been introduced in evidence, this (indi.
eating) being the city main, this being the pipe
page 282 ~ from the city main into Warehouse A, this being
the control valve just inside the building, this being the control valve to the tank, this being a two inch drain
pipe leading into the street that being the system in Warehouse A.. At this point that pipe, it has been testified was '\3evered to make a separate connection going over into Warehouse
C. In those circumstances do you know of any custom in the
sprinkler business that would prev~t yourMr. Parrish: If Your Honor please, the correct 'vay to ask
the question is, '' "VVhat is the custom''? and if there is a custom, let him tell what it is.
By Mr. Cary:
Q. Do you kno'v of any custom in the installing of sprinklers that would cause you not to make a test to see if the
water was cut off from the city main Y

Mr. Parrish: If Your Honor please, I object. It is a leading question.
The Court: I sustain the objection.

Bv Mr. Cary:

·Q. Do you know of any fixed custom prevailing in the
sprinkler business with regard to making tests,
page 283 ~ or not 1
. .~. No, sir.
Q. If that action was necessary, should a test be madef
Mr. Parrish: If Your Honor please, I object.
The Court: I do not think that is a proper question.

By Mr. Cary:
.
Q. Is it practicable to make a test in these circumstances
to see whether the 'vater has been cut off from the city main?
.A. Well, you would have to close this valve and close this
valve; then you could make it.
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The Court: The question was 'vhether it would be practic.able. Then it would be practicable?
Witness: Yes, sir.
By Mr. Cary:
Q. That being the situation, if this joint here had been
in use a long time and corrosion had taken place, and in
loosening the 'bolts around it, it became necessary to use a
chisel to break that joint loose, would you have made a test
before doing such a thing?
page ~84 ~

Mr. Parrish: If Your Honor please, I object
to that question; it is exactly the same question
that has been ruled on before.
The Court: I don't think it is proper to ask what the wit·
ness would have done.
By Mr. Cary:
Q. The test was practicable to be made, I understand~ .
A. Yes, sir.
Witness was then excused.
Mr. Cannon : If Your Honor please, we offer in evidence
no'v Sections 10, 19 and 20, Ohapte'r 31, of the Richmond City
Code of 1910, being ordinances in force at the time of the
original installation of this sprinkling system in Warehouse
A in 1909, and they have bee!l continued in force and are
in force today.
Mr. Leake: If Your Honor please, I object to the statement
that all of these ordinances are in force.
The Court: I do not understand that the City Attorney's
statement is conclusive on that point. Of course, it is proper
for you or anybody to show they are not in force.
Mr. Leake: I don't want to take issue on that,
page 285 ~ although I said a while ago I did. I don't know
that we cannot, for the purposes of this case, admit that the ordinances are in force. But I want to note an
P.xception to their applicability to this situation.
The Court: The ordinances will be admitted. subject to any
exception made by counsel.
·
Mr. Cannon: "\Vhat I meant by saying that they 'vere in
force from the tim~) ')f the installation to the time of the
accident and to the present day 'vas that they have not been
repealed unless the change in the charter· ipso facto repealed
them.
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Mr. Leake: In view of the fact that counsel may himself
argue that they are not in force, I want to withdraw my admission that any of them are in force, and except to the introduction of the ordinances on two grounds; first, that they
are not in force and, second, because they do not apply to
this situation.
The Court: The ordinances are admitted subject to the exception.
Mr. Leake: I except to that ruling.
Said ordinances are as follows:
page 286

~

10. After there is written what is so required,
'vater from the main pipe in public street or -alley shall, without delay, be conducted by the superintendent
of the water works to the applicant's premises by means of
suitable service pipe and fixtures, the service pipe to be furnished by said applicant, with a separate attachment for his
particular house or tenement. No hydrant or cock shall be
allo,ved to be on a sidewalk, or in an exposed situation, ~rom
which water may- be taken without detection; and there shall
be placed on the service pipe, near the curbstone, a stop-cock
(with an iron cover marked "city water works"), so that
the supply of· water may be stopped at any time when it is
proper to· do so. The said applicant may have the water introduced into his premises from the service pipe, laid down
by the superintendent of the water works, as above directed,
by means of suitable service pipe, hydra1:1-t an_d fixtures; provided, such work be constructed by practical and competent
plumbers, who have procured a license, and the materials used
in the construction thereof be of the best quality and of such
weight and de~cription as the committee may prescribe in
the particular case, or may prescribe for such work in the
part of the city where the same is located, and provided that
on the completion of the work, and before the
page 287 ~ water is turned into it, notice thereof shall be
given to the said superintendent of the water
works or his agent, and the work be by him inspected and approved. (Code 1899).
19. If any person other than the superintendent of the
water works, or his agents, shall introduce into any lot or
tenement water from the city pipes, or introduce any ferrule
or other fixture into any of said pipes, or construct or lay
down, or have constructed or laid down, any pipes or other
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works for the purpose of introducing water into a lot or tenement, or break up any street, lane, alley or road for the pur- .
pose of constructing or laying down any such pipes or works,
every person so offending shall pay a fine of not less than
ten nor.more than fifty dollars, and every twenty-four hours
during which such 'vork or fixture shall continue shall be a
distinct offence. But after water has been introduced into a
lot or tenement, as provided in section nine of this chapter,
the fine shall not be incurred by the owner or occupier of
such lot or tenement, when he, by permission in writing of the
superintendent of the water works, or (if he repage 288 ~ fuse) by permission of the committee, ·causes to
be attached to the said pipes, fixtures for water
closets, boilers, bath, wash basins, or other things for which
water is required; provided, the pipes used, the kind of faucets and other fixtures, their protection against freezing, and
the general arrangement of the work in reference to the security, safety, and proper use are subject to the approval of
the superintendent ·or .committee on water, and are constructed by practical and competent plumbers; and provide4,
that on the completion of the work notice thereof be forthwith given to the superintendent of the water works, or his
agent, and the work be by him inspected and approval.
(Code 1899.)
20. No plumber shall make any addition to or alteration
of any fixtures connected with the water works without first
having received a written permit from the superintendent
of the water works or the committe~ to do so. Nor shall any
attachment be made for any purpose whatsoever from any
pipe, except it be the pipe supplying the premises for which
·snch work is to be done, and all pipes put in by plumbers
shall have· separate stop-cocks to each branch thereof at
points easily accessible so that no difficulty occur in shutting
off the water 'vhen it is necessary to do so, under penalty of
ten dollars for each violation. All pine laid in
page 289 ~ the ground shall be not less than two feet in depth,
and when conducted through houses or extended
outside in exposed positions, where they are liable to freeze,
shall be carefully cased in and packed with mineral wool or
some other non-conducting material, to be approved by. the
Bnperintei1dent of the water works; and all water closets and
baths in exposed places supplied with water, shall have water
pipes thoroughly cased in and packed as above described,
and shall be provided with automatic shut-off cocks and
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waste cocks at a point two feet belo'v the surface of the
ground, so that the water can be cut off and drawn from the
·pipes, proper provision being made' to get rid of the waste
water; and all hydrants, stop and waste Gocks and other fixtures for supplyn1g water used to be subject to the approval
of the superintendent or ·committee on water, and all stopcocks in the ground to be so located with iron or terra-cotta
boxes not less than four inches internal diameter, with a castiron top, with the plumber's name and place of business in
letters on the top, and put in such places as always to make
them accessible. All plumbing work shall be inspected and
approved by the superintendent of the water works or his
agent, or any agent the committee on water may
page 290 ~ ap_point for this purpose, before connection shall
be made with the water mains in the street, unless
by special written permit. All service pipe used in connection with water works shall be lead and of the following
weights per foot:
3 :8-inch
1 :2-inch
5 :8-inch
3 :4-inch
l-inch

diameter-1 pound 8 ounces per feet.
diameter-2 pounds per foot.
diameter-2 pounds H ounces per foot.
diameter-3 pounds per foot.
diameter-4 pounds per foot.

No plumber 'vill be allowed to put in any lead pipe, ex~ept
in conformity with this schedule of weights, nor shall any
other be used except by special permission of the superintendept of the water 'vorks or committee; and with the further
exception that the pipe supplying hot water from the boiler
to the hot-water faucets may be of galvanized iron or brass;
and whenever a water meter may be set on the pipe or pipes
supplying the premises, iron pipe may be used on the premises; provided, the owner or agent of the property has submitted a 'vritten request to the superintendent or _committee
on water for permission to use iron pipe, and said permission has been granted. Each plumber, previous to undertaking any of the above work, shall receive a general
page 291 ~ license, without charge, from the superintendent
of. the water works. No license will be granted to
other than practical plumbj!rs, or to those who employ practical plumbers to do their work; and satisfactory evidence
of their being practical plumbers will be required before the
superintendent shall issue said license. No licensed plumber
will be permitted to take out a permit for work to be done by
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a person not in the employ of such plumber, nor shall a license be granted to any person who the superintendent shall
be satisfied, from his violations of the requirements of the
city ordinances as to plumbing work, should not be trusted
with a license; nor shall a license be ·granted to any person
who shall thereafter employ such plumber. For re:Qeated
violations of the regulations and requirements of said ordinances as to plumbing by any licensed plumber, the said superintendent is authorized to revoke any license then held
by said plumber. Any plumber dissatisfied with the decision of said superintendent in either refusing or revoking
a license may appeal to the committee on water for redress.
All licenses no'v in force shall expire on the thirty-first day
of December, next ensuing; and all licenses ispage 292 ~-·sued hereafter shall be for the term ending De- .
· cember thirty-first next following their issue,' unless said license .shall have been cancelled or revoked. Any
person violating any of the foregoing rules, regulations or
conditio~s set forth in this section shall be liable for each
offence to a fine of not less than ten or more than fifty dollars, to be imposed by the police justice. (Code 1899.)

.

page 293

~

Mr. Cannon :

vVe re.st.

Court _then took a recess until the next day.
November 6th, 1925.
:Nir. Cary: }lay it please Your Honor, I want to introduce
two ordinances sho·wing that all of these ordinances have
been brought up to date and apply unde-r the new form of
city government. I desire to introduce the ordinance approved December 18, 1918, and the ordinance approved May
2, 1919.
Note: Said ordinances are introduced in evidence before
the jury and read as follows:
AN ORDINANCE
(Approved December 18, 1918.)
To confer upon the heads of the several Administrative Departments of the City Government the powers and duties
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now conferred upon the heads of the Departments or other
Officers under the City Government in pursuance of the
Charter and Ordinances of the City of Richmond in force
on December 31, 1918.
page 294 ~

Be it ordained by the Council of the City of
Richmond·

1. That all of the duties now conferred upon and exercised by the heads of the departments and other officers of
the City Government, under the present charter and ordinances of the City of Richmond or under any statute of the
State o~ Virginia, in force on December 31, 1918, not in conflict with the Charter and ordinances of the City of Richmond or statutes of the State of Virginia, in force on Jannary 1, 1919, be and the same are hereby conferred upon and
required to be exercised by the heads of the .several administrative departments of the City Government, or other officers created by or continued by the Charter and ordinances
of the City of Richmond i11 force on and. after January 1, 1919,
that is to say:

(a) All of the powers and duties now conf~rred upon and
exercised by the City Attorney, under the Charter and ordinances of the City of Richmond and the statutes of the State
of Virginia, in force on December 31, 1918, shall be and are
hereby conferred upon and required to be exercised, on and
January 1, 1919, by the head of the Department of Law,
k~own as the "City Attorney".
(b) That all of the powers and duties now conferred upon
and exercised by the Auditor of the City of Richmond, the
Treasurer of the City of R-ichmond, or other colpage 295 ~ lecting or disbursing officer of the City of Richmond, under the Charter and ordinances of the
City of Richmond and thQ statutes of the State of Virginia
in force on December 31, 1918, so far as not in conflict with
the Charter of the City of Richmond effective on January
1, 1919, be and the same are hereby conferred upon the head
of the Department of Fin!lnce, kno'\\'~ as the ''Comptroller''.
(e) That all of the powers and duties now conferred upon
and exercised by the City Engineer of the City of Richmond,
or other officers charged ·with any duty concerning streets,
culverts, <'en1ett~ries, parks, playgrounds and nurseries and all
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public improvements, under the Charter or ordinances of the .
City of Richmond, and the statutes of the State of Virginia in
force on December 31, 1918, so far as not in conflict with the
charter of the City of Richmond, effective January 1, 1919,
be and the same are hereby conferred upon the E;ead of the
Department of Public "'\"V orks, known as ~'Director of Public Works''.
(d) That all of the powers and duties now conferred upon·
and exercised by .the Chief Health Officer of the City of Richmond, Board of Health of the City of Richmond;
}Jage 296 ~ Superintendent of Street Cleaning, Clerks of the
1\farkets, Employment Bureau Commission; manager of the City Employment Bureau, and the Administrative Board of the City of Richmond or other officers of the
the City Government, so far as said Board or officers have
the management and control of the public health, sanitation,
public markets, milk and food supplies, public hospitals and
sanitariums, public baths, public charities and private hospitals, under the Charter or ordinances of the City of Richmo11d and the statutes of the State of Virginia in force on
Det!ember 31, 1918, so far as not in conflict with the Charter
of Richmond ~ffective January 1, 1919, be and the same are
lwreby conferred upon the Head of the Department of Public Welfare, kno,·~.rn as the ''Director of Public Welfare".
(e) That all of the powers and duties now conferred upon
and exercised by the Superintendent of Water Works of th~
City of Richmond, Super]ntendent of the Gas Works of the
City of Richmond and Superintendent of the City Electric
Plant, or other offi~ers charged with any duty concerning
the \Vater Works, Gas Works or City Electric Plant, under
the Charter and ordinances of the City of Richmond and the
statutes of the State of Virginia in force on December 31,
not in conflict with the Charter of
1918, .so far
page 297 } the City of Richmond, effective January 1, 1919,
be and the same are hereby conferred upon the
Head of the Department of Public Utilities, known as the
''Director or" Public Utilities".

as

(f) That all of the powers and duties now conferred
upon and exercised by the Chief of the Police Department,
the Chief of the Fire Department, the Chief of the Fire
Alarm and Police Telegraph Department, the Building Inspector and the Inspector of Weights and 1\feasures under
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the Charter and Ordinances of the City of Richmond and the
statutes ot the ~tate of Virginia in force December 31, 1918,
so far as not in conflict with the charter and ordinances of
the Oity of Richmond eft'ect1ve J'anuary 1, 1919, be and the
same are hereby conferred upon and shall continue to be
exercised by the said Ohief of .Police, Chief of the lf'ire Department, Chief of the lfire Alarm and Police Telegraph, the
Huilding lnspector and the lnspector of 'N eights and Measures, all of whose appointments are provided for by section
8:3 of the Charter ot. tlle City of Richmond in force January
J., 1919.
.
2. This ordinance shall be in force from its passage.

"A".
page 298

~

AN ORDINANCE

(Approved May 2, 1919.)
To transfer the executive and ~dministrative p~wers heretofore exercised by the Administrative Board, the Board of
Fire Commissioners and the Council Committees under the
ordin~ooes of the City of Richmond to, and to vest certain
administrative powers in, the heads of the various Departments.
Be it ordained by the Council. of the City of Richmond-

1. That the several executive and administrative powers
and duties under the ordinances of the City of Richmond
heretofore vested in and conferred upon the Administrative
Board and upon the several committees of the Council of the
City of Richmond, be, and the same are hereby, transferred
to, vested in and conferred upon the respective heads of the
several Departments of the City Government, to which such
powers and duties relate so far as not in conflict with the
Charter of the City of Richmond: That is to say, such executive and administrative duties conferred by the ordinances. of
the City upon the said Board and said Committees, so far
as they concern streets, culverts, cemeteries, parks, playgrounds, nurseries and public improvements and
page 299 } also the management and control of any gravel
pits owned or leased by the City, are hereby con-.
ferred upon and vested in the Director of Public Works:

-··
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That so far as such powers and duties heretofore conferred
upon the said Board and said Committees by the ordinances
of the City relate to public health, sanitation, markets, milk
and food supplj.es, public hospitals and sanitariums, public
baths and charities, and private. hospitals, the same are hereby conferred upon the Director of Public Welfare:
That so far as such powers and duties relate to the water
work~, the gas works, and electric plant, the same are hereby
conferred upon the Director of Public Utilities:
That so far as any such powers and duties relate to the
water works, the gas works, and electric plant, the same are
hereby conferred upon the Director of Public Utilities:
That so far as any such powers and duties relate to the
police and fire departments, weights, measures, public buildings, and the construction, repair, maintenance and safety
of private buildings, and all such powers -as are vested in the
Board of Fire Commissioners, and also the manpage 300 ~ agement and control of any lots of land and other
property not under the control of any other Director, are hereby conferred upon and vested in the Director
of Public Safety:
That so far as any such powers and duties relate to the
keeping of accounts and financial records of the City of Richmond, they are hereby vested in and conferred upon the City
Comptroller; provided, however, that this ordinance shall not
apply to or affect any of such powers and duties a.s may be
transferred to and vested in some official or officials other
than the head of a department. by any ordinance authorized
or required by the Charter of the City of Richmond or the
statute laws of Virginia.
II. This ordinance shall be in force from its passage.
City of Richmond Rests.
page 301

~

EVIDENCE FOR GRINNELL COMPANY.
E. M. HOADLEY,
Being recalled, testified as follows:
DIRECT

EXA~1:INATION .

.By Mr. Parrish:
·Q. Mr. Hoadley, you testified when you were first on the
witness stand tl1at on account of having sprinkler systems
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in your warehouse, you obtained very much cheaper insurance than you would otherwise have, c;I.id you not~
A. That is one of the objects.
Q~ Have you any riders or provisions in your insurance
policies requiring the use of sprinkler systems?
~Ir. Leake: If Your Honor please, I object to that question-if there is a provision in this rider as to what shall
be done by them. That is a private contract between the
warehouse and the insurance company, and whatever agreement they may have respecting such matters is no test of
what is or is not ordinary care.

page 302 ~ By ~Ir. Parrish:
Q. lVIr. Hoadley, are your premises under the
provisions of the Southeastern Underwriters Association, so
far as the fixing of rates of insurance are concerned~
A. They are.
·
Note: After argument on the objection to the question pre~
ceding the last, this witness was withdrawn and the following deposition read in evidence to the jury.
page 303 ~ Virginia;
Law and Equity Court, Part 2, of the City of
Richmond.
Virginia Bonded Warehouse . Corporation
vs.
Grinnell Company and City of Richmond.
The deposition of W. F. Brooks, taken before me, J·ohn G.
vVinston, a Notary Public in and for the City of Richmond,
State of Virginia, at Stuart Circle }lospital, Richmond, Virginia, on Thursday, the fifth day of November, 1925, pursuant to agreement behveen counsel without notice; to be read
as evidence in the above entitled cause depending in the said
Court.
Present: :h{essrs. W. J. Parrish and William Clark Oouibourn, Counsel for Grinnell Company; lVIr. James E. Cannon, City Attorney, and !rir. Lucius li\ C(!ry, Assistant City
.A..ttorney, for the City of Richmond; ~Ir. R. Carter Scott, Jr.,
for Plaintiff.
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W. F. BROOKS,
Having been first duly sworn, deposes and says

as follows:

DIRECT EXAMINATION.
By Mr. Parrish:
Q. How old are you, Mr. Brooks ~
A. I will be 33 the eleventh of this month.
Q. Where do. you live¥
A. I live R. F. D. No. 3, Petersburg. I -am a South Carolinian by birth.
Q. vVhat is your occupation at this time?
A. I am general foreman for the Dominion Automatic
Sprinkler Corporation.
Q. What kind of business is the Dominion Automatic
Sprinkler Corporation engaged in¥
A. For fire protection, sprinkler business only.
Q. Installing them?
A. Yes.
Q. How long have you been with them~
A. I think since the 14th of September of the past year.
Q. 1924?
A. Yes, sir.
Q. What is the general character of your dupage 305 ~ ties as general foreman of this company~ What
do yon do~
A. Well, you look after the installation of the work, the
proper installation of the work. and see that the system is
installed in accordance with the insurance companies, the underwriters and the factory people.
Q. Are you accustomed to having direct charge of these
installations 1
lt. Yes, sir. I have had charge of work for the Grinnell
Company for probably 14 years.
Q. Did you work for the Grinnell Company before you
went with the Domin,ion Automatic Sprinkler Corporation Y
A. Yes, sir, 14 years lacking a month.
Q. You worked for them from about 1910 to 1924, did you T
A. Yes, sir, every day.
Q. What position did you hold with the Grinnell Company?
A. Foreman and general foreman.
Q. Where did you work for them, in what parts of the
country?
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A. The Southern States.
Q. All over the Southern States f
A. Yes, sir.
Q. N arne some of the cities you worked in.
A. I worked in Richmond, H.aleigh, Durham, Greensboro,
Danville, ~ali.sbury, Reidsville, Lynchburg, Roanoke, Monroe,
.
North Carolina, Gastonia, North Carolina, Charpage 306 ~ lotte, North Carolina, Greenville, South Carolina,
Spartanburg, South Carolina, R.ock Hill, South
Carolina, Columbia, South Carolina, Union, South Carolina,
Hartsville, South Carolina, Orangeburg, South Carolina,
Charleston, South Carolina, Sumter, South Carolina, Abbeville, South Carolina, 'l'immonsville, South Carolina, Yorkville, South Carolina, Lancaster, South Carolina, Kershaw,
South Carolina, :H'ort !~!ills, South Carolina, and numerous
other places, and about tlg~ same number of places in the
other states.
Q. In all of these places that you have mentioned and in
others that you did not mention were you in charge of the
installation of automatic .sprinkler systems T
A. Yes, sir, practically. ·
Q. Did you usually have men working under you on these
jobs?
.
A. Yes, sir, from one to twenty-five, all depending on the
size of the jo.b and the handling of it.
·
Q. Did you have entire charge and supervision of the work
on some or all of them~
A. Yes, sir.
Q. Have you any connection at this time with the Grinnell
Company?
A. No, sir, I have not.
Q. What is your familiarity with the sprinkler business in
general, with its usages and methods, etc. Y
page 307 ~ How familiar are you with it f
A. Well, in the game of every day business, I
think I know the sprinkler game from A to Z almost, in a way,
because the .sprinkler business, whil.e it has rules, is carried
on in a workmanlike manner, in a general. way, with a few
little changes that the Southeastern Insurance Company requires in different places.
Q. The business is carried on under certain standard methods and rules is it~
A. That's right.
Q. Does that apply to the method of installing the .system!
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A. That's right.
Q. This case has to do, as you know, with the ·accident
that happened at the Virginia Bonded Warehouse in September, 1923. Will you just tell us in your own words just
what you know about that affair down there? Start at the
beginning and tell us everything that happened. ·
A. I guess I got down to the job about fifteen or twenty
minutes after the break occurredQ. If I might interrupt, I suggest that you go back to the
beginning, when you first started work on the job.
A. I had Mr. l\1erriman down there on the job; and when
we got ready for the cut-in· I asked him to get in touch with
l\1r. Hoadley to have the city authorities come
page 308 ~ down and cut the ,\rater off so that we could make
the open sprinkler connection. There was some
delay in getting the city men down to do this work, so I got
hold of Mr. Hoadley myself. There was still further delay,
we were banging around waiting to do the work and Mr.
Hoadley suggested that I get a wrench and cut off the water. Of course I refused to do it, because we are not allowed
· to tamper with any city valves; all of our work is inside
work. Finally they did get the city men down to cut this
water off when I was not on the job; I had Mr. Merriman and
l\{undy attending to it, to do the work of making the cut-in.
So about twenty minutes after this-fifteen or twenty minutes I judge after the break I were on the job. Nothing I
could do or nobody could do, as far as I could see. From
the opening in the flange of this old connection in the building-it was broken with a .cold chisel, the bolts were not taken
out, it was just broken open-I tried to go in myself to the
connection, but they have about eighty-five pounds of water pressure down there and I couldn't very well get to it.
On the other hand, there was a switchboard just above the
connection; I don't know what voltage it has but frqm the
size of the switch it was dangerous for a man to go into
there if he could get to it. I judge the water ran there fully
an hour or an hour and a qua~ter before the
page 309 ~ proper valves were cut off to stop t}lis water,
w·hi~h they cut off the w~ter all up and down the
street in order to stop the flow of this water.
· Q. The city people came and cut. the water off all up and
down the .street, did they ?
A. Yes., sir.
Q. Where were you when the accident occurred?
A. I was at Miller & Rhoads.
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Q. What were you doing there?
A. We were installing that job up there.

Q. Were you in charge of that job also?
A. Yes, sir.

Q. You got instructions from your company to superintend both the Miller & Rhoads and the Warehouse job and
you were dividing your time between them, is that right¥
A. Yes, sir.
Q. Whom did you leave in charge of the work at the warehouse when you went to Miller ~ Rhoads?
A. Mr. Merriman.
Q. What was his position?
A. Foreman.
Q. Mr. l\ierriman \vas a foreman, was be 1
A. Yes, .sir; he had been doing a lot of work, in charge of
work through the country.
page 310 ~ Q. Do you kno\\r how long he had been with the
Grinnell Company~
A. At that time I think he had been in the sprinkler game
around four or five years.
Q. Do you know wh~t experience he had had in it?
A.· Well, he bad installed several jobs.
Q. Had you 'vorked with him before¥
A. Yes, sir.
Q. Had you had any opportunity to judge how he did his
work~

A. He did his work in a workmanlike manner, he was able
to take care of it.
Q. Was he a competent man to act as foreman on the job?
A. Yes, sir.
:Mr. Scott: I object to the last statement, on the ground
that whether or not Mr. Merriman was a competent man
and did the work in an ordinary and skillful manner is the
question to be determined by the jury and the witness has no
right to state his opinion.
Mr. Parrish: Counsel fo1~ the Grinnell Company state that
the competence and skill of the Grinnell workmen has been
put in isslfe by the plaintiff's declaration, and I am attempting to show that he used skill on this particular
page 311 ~ occasion by this general line of questions.

By 1\ir. Parrish:
Q. What is Mr. Merriman's g_eneral reputation in the
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sprinkler business, so far as you know it, as to skill and competence in installing sprinkler systems f
:Mr. Scott: I make the same objection to this question.

A. Good.
By ~fr. Parrish:
Q. From your knowledge and experience in the spr~nkler
business, would you regard }tir. Merriman as a duly qualified
person to make the connection that was being made?
it. Yes, sir, absolutely.
Q. Was anyone wor~ing with Mr. Merriman on the jobY
A. Yes, :M.r. Mundy.
Q. What can you say as to his qualifications as a workIrian on a sprinkler job?
A. !rir. Mundy is a good all around man, knows the sprinkler game, but he has never been in charge of any work.
Q. He was a helper on this job, was he~
A. He was a fitter.
Q. Now, Mr. Brooks, in installing a sprinkler
page 312 ~ system, in which you say that you have had a
good deal of experience, it is usually necessary at
some stage of the wor]f to make the connection with the outside water supply, is it not¥
A. Yes, sir.
Q. vVhat is the ordinary custom or usage in the business,
when the work reaches such a stage as to be ready for connection with tl1e city or outside water supply¥
iL Well, when you get ready, you are supposed to not~fy
the insurance people an_d get authority to go ahead with this
work, and you arc also required to keep on the building as
much protection as possible without cutting off any valves
unless you have to, or more valves than you have to, and you
have also got to notify the owners, that is, the property owner, before you can proceed with the work
Q. How about actually turning off the water¥ What is
the custom about that?
A. \Veil, you are not allowed to tutu off the water unless
you get authority from the Grinnell Company; that is, the
inside valves, not the city valves.
Q. I am speaking of the city .valves.
A. You are not allowed to touch the city valves.
Q. What is the custom about the city valves Y
A. You are supposed to get a city employee to come down
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and cut the water off. You are not allowed ·to
page 313 ~ touch the city valves.
Q. It has been testified in this case that at the
Virginia Bonded Warehouse there were two sources of water supply going into the system, one from the street and
one from a reserve tank on the roof. If one of those supplies was cut off, would the other continue to function?
A. That's right.
.
Q. What would be the effect if both 'vere cut offY
A. You h~ve a dead system.
Q. In other words, the system would not furnish fire protection, is that right~
A. No, sir, it would be out of commission.
Q. It has also been charged in this case that the Grinnell
Company was negligent in not making certain tests to verify
the statement of the City that the city water had been turned·
off. What have you to .say about that~
A. Well, you could not have made the test unless you cut
the system out entirely. Jn making this test you cut out the
tank fully, and supposing the city valve was closed as they
said it was you could not have determined then which way
the water was coming from because possibly this valve from
the tank would leak. You might make the test in th1rty minutes and you might make one in three hours or more, and
I don't think. you could determine which way the
page 314 ~ water was coming from.
Q. Without making au extended test which
might consume several hours?
A. That's right.
Q. In the meantime, while the test was being made, what
would be the condition of the system as to fire protection Y
A. Well, the system would be crippled.
Q. It would be useless, wouldn't it~
A. That's right.
Q. Where there are two sources of water supply to a sprinkler system, as from a reserve tank and from the city, what
is the custom or usage in the sprinkler business about making tests to check up the statement that the water has. been
cut off, 'vhere this test necessitates cutting_ off the reserve
tank also? In other words, under .such circumstances as I
have outlined, is it the custom to make such testsY
A. No, sir, it is not.
·
Q. Will you explain briefly the. reasons whf it is not?.
A. Well, if you cut off a valve, If the valve IS perfect, any
mechanic will know to go ahead with the work; th'at is, if
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there is no great bulk of water in his line. If there is any
great, high head of water, it is absolutely necessary for him
to make some drain test. But it is usually a small head, and
where a small head is, there is no necessity of
page 315 ~ making a test because there is only a small body
of water in most cases to the valve head, and not
any necessity for making these tests.
Q. When you went to Miller & Rhoads on Monday, had
you left any instructions with Nir. Merriman as to how he
should handle the job on the day the accident happened?
A. Yes, sir; to handle it the usual way, when the city man
cut the water off to proceed ·with the work the way he did.
Q. After the accident happened, several days later, as has
been testified, the connection was finally made ~
A. That's right.
Q. It has also been testified that the City came down and
cut the 'vater off to make the connection. Were you requested
by the warehouse people to make any test on the second occasion to see whether the water 'vas cut off or not~
A. No, sir.
Q. Was anything S!l..id to you about itt
A. Not that I recall.
Q. Just to be sure that we have everything down, go back
to the point where you first found yourself ready to make
the city connection, 'vhich everybody agrees was on the Friday before the accident. You testified that you asked Mr.
Hoadley to have the water cut off. Can you state exactly,
or as nearly as you can, what you said to ~fr.
page 316} Hoadley on that occasion and what he said to
you?
A. I first asked lvir. J\1erriman to get in touch with Mr.
Hoadley and ask him to get the city men to come down.
There was some delay; I think 1\!Ir. Hoadley did call up. Our
men were hanging around and I got after 1\!r. Hoadley again
about it, and again they promised to come down. They promised to come down Saturday morning; we hung around until
ten o'clock and they still didn't show up, and I decided to
do it lvlonday morning.
. Q. What did Mr. Hoadley say to you on Saturday about
cutting off .the water?
A. He said I could get a wrench and cut it off myself. I
said we wasn't. allowed to do that.
Q. But nothing was done along that line?
A. No, sir.
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Q. You might explain, .Mr. Brooks, when the second connection was made, that is, when you finally put the T on- '
you were present on that occasion, were you¥
A. Yes, sir~
Q. How did you go about that'
A. We wen~ about it the same way. The city man came
down and he cut the valve off, which I was watching him to
find out if he did cut it off, to see if it was the valve that he
cut off at first. He found another tap. I asked
page 317 ~ the city man was that the valve he cut off before,
and he said .. no, it was a different valve. So we
went ahead and opened up the connection; naturally the
pressure was dead, it wa.sn't full of water. You see, in opening up an old connection, I have experienced it numbers of
times, you can take out every bolt in a flange 'vhen you have
from sixty to a hundred pounds pressure, and I have know
these connections to hold without a single bolt in them.
Q. That is on account of the corrosion or rust, is it~
A. Yes, sir.
Q. Was that the cas_Q the second time~
A. No, sir, that was a smooth connection, because it had
been opened one time; but the first time we had to drive it
open.
Q. What would have been the effect if the city 'vater had
been on the second time it was opened 1
A. Just a drive right out.
Q. Would there have been the same leakage as when you
first opened the bolts?
1'\.. Yes, sir.
CROSS EXA1\1INATION.
page 318

~

By 1\fr. Scott :
Q. Mr. Brooks, you said that on Saturday just
before the ~1onday on which you actually made the ·connection, that you were prepared then to have the connection
made'
J.'\.. Yes, sir.
Q. What was the reason for deJay at that time?
A. The city men didn't show up.
Q. Did you irnow that the city men were the ones that had
to cut the water off1
A. Yes, sir.
Q. Was 1Ir. 1\ierriman foreman under you, or sub-foreman?
A. He was foreman under me, yes, sir.
Q. Do you call l!im by th~ title of foreman or sub-foreman 1
A. We call him by the title of foreman.

---!,[···--.--·--·--··-
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Q. Had he to your knowledge been at the head of any
sprinkler connections ~
~- 1res, sir.
·
Q. In charge of them himself?
A. Yes, sir.
Q. At the time the connection was attempted to be made,
you were not present, :were you 1
A. No, .sir.
Q. ~1~re were you at that time?
A. I was at 1'Iiller & "Rhoads.
Q. You were in charge of both jobs 7
page 319 } A. 1res, sir.
·
Q. Which was the larger job?
A. Up at Miller & Rhoads by 99 per cent.
Q. Mr. Bro<2ks, if you turned off the valve leading from
the supply tank on top of the building, and cut off the valve
leading from the city main into the sprinkler system, and
drained the water in the pipes between those hvo points,
·what would be the effect on the water gauge in the valve
room?
A. vVell, if you cut off the tank valve and the city valve,
therefore your gauge would not register, nothing on the
header.
Q. It will go down to zero?
A. That's right.
Q. If you keep all the other valves shut and open the valve
leading into the .sprinkler system from the city main, if the
·water is on what will the gauge register~
A. It will register the same as it did before, before you
cut off any valve.
Q. Suppose the water is still on from the street~
~- Still on1 Didn't you just Ejay if you open the city valve?
Q. 1res, sir.
A. If you open the city valve, you would have the same
pressure as you had before.
page 320 ~ Q. What did you have before?
A. I say the pressure down there I think is
around 85 pounds.
Q. In other words, from zero which it registered when the
valve was closed, it would register to the number of pounds
of pressure, which you approximate at 85?
A. Yes, sir, if you opened the city valve.
By 1Vlr. Cary:
Q. :fiir. Brooks, I understand that you are not with the
Grinnell Company now 7
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A. No, sir.
Q. And the Grinnell Company ·put you in charge of this
Bonded Warehouse job, did it¥
A. Yes, sir.
Q. And you were not present when this pipe was severed
and the connection attempted to be made, were you Y
A. No, sir.
Q. Don't you all sometimes put in these outside valves
yourselves ?
A. Outside~
Q. Yes, outside the building.
A. Yes, sir, but they come off of our header, they cut off
what we call our inside work; we never cut off
page 321 ~ outside the city valve.
Q. They cut off the water 1
A. That's right.
Q. When you put on those valves, don't you test to see
whether the water is out of the pipes before you make the
connection~

A. When we make the connection, we always cut off beyond
the point of 'vhat we call our valves. Inside 've have a check
valve, and naturally ·we cut off the valves as we open up the
work. But the city work we don't make a test of; we always
rely on our own valves.
Q. But when you do have these outside valves that you
put in yourselves, you do make a test to see if they have cut
off the. water?
A. Not necessarily in all cases.
Q. I am not asking you about all cases, but you do usually,
do you not?
A. No, sir, we do not.· When the valve is closed we proceed with the work. As I said before, you have no grea.t bulk
of head of water a~ove you, but you have only a short header
of water when we go ahead with the connection.
Q. Is it not true that valves get ou~t of order and dirt gets
in them, and sometimes you try to cut them off and they
don't cut offY
A. In very fe'v cases.
page 322 ~ Q. It has happened, has it not¥
·A. Yes, sir.
Q. You do know of cases where you have put in outside
valves yourself, and when you have done that yon have tested
to see if they did cut off the water; you have done that when
you put in outside valves, have you not Y
A. wPere we have our own system and outside valves as
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you call it, in most cases .the valve is closed off from the
header and we make the test on a hydrant.
Q. But you do make a test when you have your own outside valves, do you~
A. In all cases, no, sir ; in some cases.
Q. In some cases you have done it?
A. Yes, sir.
~· This was an old connection and corrosion had taken·
place at this joint that was separated, and it was necessary
to insert a cold chisel in it and break the joint loose, was it
not?
A. That's right.
Q. After that wa.s done, there .was no possible way to shut
that opening up again, was there Y
A. No, sir.
Q. I understand from what you have testified that it was
practicable to make a test at the Virginia Bonded
page 323 } Warehouse before severing this pipe to see
whether the city water had been cut off, or not.
Isn 't that true 1 Wasn't it practicable to do that Y
A. No, sir, it was not practicable to do that. I don't think
I testified to that.
Q. I understood you to say that the rea_aon that you did
not do it was that the fire protection would be off for that
length of time.
A. I said we are under rules to keep as mucb protection
on all the time as is possible. There 'vere two sources of
supply, the city and the tank, and when the city: cut off the
valve we assumed that the city water was cut off and it was
safe to go ahead with the work.
Q. I understand that1 but I understood also that the reason
you did not make the test was that the fire protection would be
lost while you were making it; is that right?
A. That's right. We never make a test in that case.
Q. I am asking you could it have been made?
A. It could have been made by going to some length of
time and trouble to do it.
Q. J s 85 pounds pressure a large and strong pressure?
A. Yes, sir, considering every city 85 pounds is good pressure.
Q. I understood you to say that where there is
page 324 ~ a small body of water, no test is considered necessary to be·made; but where there is a large body
of water, a test should be made~
. A.• That '.s right. If you have got a long run standing be-
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tween the valves, it is necessary to get rid of that great bulk
of water; where you have got a short run anil a small bead
of water, there is no necessity of making a test.
Q. 85 pounds is a strong pressure, isn't it ·~
A. That's true enough, but you haven't got that volume of
water when you have got a small amount in the header. If
you have got a long header, you want to get rid of it.
Q. Back of this pipe was not the length of the header the
"
whole city main Y
A. No, sir; it was only the header uiuler the dry pipe valve.
I judge there was only about 18 feet of 6 inch pipe with water
in it; that is, if both valves had been cut off for a test, you
understand, you only had that.
Q. What I am asking about now is the line from the warehouse to the city main with which this pipe was connected,
and from .there on back for an almost indefinite distance
there was a continuous stream of water to flow through, was
there not?
A. Yes, sir, if the valve had not been closed. If the valve
· had been closed properly it would just have been
page 325 ~ a dead end of .water laying there.
_
Q. That's ,·~.rhat I am getting at. You say where
there is a small head of water, you don't think it is necessary
to malre a test. Now back of this was 85 pounds of pressure
from the pipe going into the building, back to the city main,
and continuing to the source of the city water supply, wasn't
itY
A. Yes, from the city valve to the dry pipe valve header.·
Q. I am saying in this case the city valve was ~ot closed.
That being s·o, wasn't there a long line of pressure from the
warehouse all the way back to the city water supplyY
A. Certainly, if that city valve was open you would have
the whole city water supply in the city main.
Q. That being so, should you not have made the testY
A. No, sir, we never make a test when the city valve is
closed.
Q. And you instructed Mr. Merriman to proceed without
making any test, did you Y
A. Yes, in the usual way.
Q. Now at this second time when the connection was made,
the whole situation down there had been investigated, had it
not, as to which was the right and which 'vas the wrong
valve?
~~. Yes, sir. The city authorities did the investigating.
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Q. After the accident the city authorities had
page 326 }- to cut off the main supply of water, from the
main in the middle of the street, did they not ~
A. I don't know how many valves they did cut off. I think
they were about an hour and a quarter or an hour and a half
cutting off valves, cutting off the .water.
Q. lJidn 't you testify that when this particular valve did
not shut off the water, the city went out -and cut off the main
water supply in the street~ ·
A. No, sir, I did not. I said when they made the connection they cut off a different valve from the one which they
closed the first time.
Q. Do you deny that you· said in your examination that
the city cut off the main water .supply in the street to shut off
the waterY
.
A. No, sir. I said they cut off valves all up and down the
street in the first case.
Q. And in the second case the investigation had been madeT
A. Yes, sir, I think so.
Q. And then they found that the valve which cut off the
water from Warehouse A was in the middle ot the street, did
they notT
A. I thought it was closer in.
Q. It was .south of the railroad tracks, wasn't it?
. A. I wouldn't say just where the location of
page 327 ~ the valve was, but it was not the valve they cut
off the first time.
Q. The Grinnell Company installed the sprinkler system
in vVarehouse A, did they not?
1'1.. That's ~ight.

By Mr. Parrish:
Q. Mr. Brooks, who installed the sprinkler system in
Warehouse B across th~ street, do you knowT
A. I wouldn't say. I don't think the Grinnell Company
did install that; I am not positive but I don't think so.
Q. Mr. Cary has asked you a number of questions about
long head and short head of water and making tests, and I
rather inferred that the two of you were not talking about
the same thing. Just what do you mean by a long head and
a short head of water against a valve?
A. Well, on the inside of a building you can have a header
that extends two or three hundred feet, a line of pipe with
a dead end of wate.r in it, and it would be necessary to get rid
of this water if you are going to make a connection, putting
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in

in valves with 'I· 's and so forth
this line; but with a short
head as in this case and other cases, it would not ·be necesaary to get rid of this short head of water in making this connection.
. Q. 'l'hen I gather t];la t by header, you mean the amount of
water between two valves, one valve and the next
page 328 ~ valve~
That's right.
Q. In this present case would you regard it as a long
header or a short header where you made the connection~
A. A short header.
· Q. Do you then mean that what you called making a test
when you have a long header consists in draining the water
off so it will not leak through the connection 7
A. That's right, not have any water damage inside.
Q. Getting rid of the dead head, in other words 7
A. That's right.
Q. Is that what you meant by making a testY
A. That's right-just getting rid of the volume of water
in the pipes.
Q. Row much water would there have been between the
city gate valve, assuming it was cut off, and the place where
the connection was made Y
A. I judge you would get about 8 gallons all told.
Q. That waEI not. enough to make it ne_cessary to drain it,
was itt
A. No, sir.
~

By :1\{r. Cary :
Q. I understand from what you have just said
that it would be a short head from the city valve to where
you were going to cut i~1, provided the city valve was closed f
A.YM,~~
.
Q. If the city valve was not closed, there would be .a long
head on, wouldn't there f
A. There would be ·the whole city main on it.
page 329

By Mr. Parrish:
.
Q. In that connection, you assumed that the city gave you
proper information when they said that the valve had been
closed, did you ?
A. Yes, sir, in all cases we do.
Q. In all cases you assume that the information given you
by the city employees is correct ~
A. Yes, sir.
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By Mr. Cary:
Q. Except in cases where you have an outside valve your-:self and make a testY
A. We never have an outside valve. All connections always come inside of our valves: The outside valves we are
not allowed to tamper with at all.
page 330 ~ Q. But you testified that where you have these
outside valves yourself, you have on occasion
made the test 1
A. The outside valve in that case is whal we call an inside
layout. It is controlled by the city beyond that. We have
·a series of valves. It is controlled by one valve of the city
beyond that which we are not allowed to tamper with.
By Mr. Parrish:
Q. l\tir. Brooks, what are the outside valves that l\tir. Cary
has been talking about, belonging to your own company ·and
under your <~ontrol! Where are they located and what are
they connected with?
A. We generally have a post indicator valve outside, or a
0. S. & Y. valve in a pit. Now these outside valves that w:e
have are what we call the general layout for different buildings, controlled by one valve from the street in lots of cases.
Q. They are really parts of the interior system Y
A. That's right.
Q. Have these valves anything to do with the city water
connection T
A. No, sir. The city water connection is beyond that
point; it comH; in nt one point and feeds the entire equipment for a series of buildings.
page 331 ~ Q. Are .tJ!ese valves ever connected up directly with hydrants, so that you can tell by simply
turning a faucet whetl\er they are working or not 7
A. Not with hydrants. They are connected up with the
regular street hydrants.
·
Q. Simply opening the hydrant would tell whether the connection was open ~
A. Yes, sir, or whether the outside system was dead.
Q. Is that the kind of test you had in mind ~
1~. Yes, sir.
And further this deponent saith not.:-:
State of ' 7irginia,
City of Richmond, ss:
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I, John G. Winston, a Notary Public in and for the city
and State aforesaid, do certify that the foregoing deposition
was duly taken and sworn to before me on the date and at
the place stated in the caption, the signature of the witness
thereto being waived by consent of parties by counsel.
Given under my hand this 6th day of November, 1925. ·
JOHN G. WINSTON,
Notary Public.
page 332 }-

J. F. MERRIMAN,
Was duly sworn and testified as follows:
DIRECT EXAMINATION.

By ·Mr. Parrish:
.Q. Your name is J. F. Merriman, is it notY
A. J. F. 1\I~rriman, yes, sir.
. Q. How old are you and where do you live?
A. I am twenty-five; I live in Martinsville, Virginia.
Q. Whe-re are you living at the present time?
A. West Palm Beach, Florida.
·
Q. What is your occupation?
A. Sprinkler man, automatic sprinklers.
Q. Who employs you Y
A. The Grinnell Company.
Q. How long have you worked for the Grinnell Company?
A. Seven years at this time.
.
J. What ~ind of work have you been doing for them?
A. Sprinkler "rork all the way through.
Q. What are some of the places at which you have worked~
A. Richmond, Raleigh, Greensboro, Durham, Spartanburg,
~Iiami, Florida, West Palm BeachQ. That's enough, I think. They send you
page 333 ~ wherever they have a jop, do they~
A. Yes, sir.
Q. In what capacity do you work' Are you a foreman or
~upervisor?

A.'Yes, sir, a foreman.
Q. What job are you working on now?
A. The Ambassador Hotel, Palm Beach, Florida.
Q. Is that a big or small job¥
A. Four thousand heads.
Q. Who has charge of that job?
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A. Me; I have charge of it myself.
Q. Have you entire charge of it Y
A. Yes.
Q. Did you work in Richmond on this job down at the Virginia Bonded Warehouse where the accident occurred¥
·
A. Yes, sir.
.
Q. Do you know about when you went to work there? The
accident happened on September 17, 1923, that is admitted.
IIow long had you been working there before that~
A. About three weeks to the best of my recollection.
Q. About three weeks before the accident?
.
A. Yes, sir. .
Q. What kind of job did you have there? Were you a foreman or superintendent Y
A. Yes, sir, I was foreman on the job.
page 334 }- Q. Was any one else working on the job be.
sides you Y
A. I had a helper.
Q. Who was -your helper~
A. H. L. ~fundy.
Q. What connection did lVIr. Brooks have with that job?
A. He was general foreman in Richmond; he had charge of
all of our work in Richmond at that time.
Q. You mean all of the work of the Grinnell Company in
Richmond 1
' .
A. Yes, sir.
Q. What was the nature of the work down at the Virginia
Bonded Warehouse? What were you all doing, in a few
words?
.
A. Well, we were doing the work on the inside, and we
always wait for the connection until the inside, work is finished first, and then we make that connection.
Q. You were putting in some sprinklers down there, were
you?
A. Yes, sir.
Q. It has been testiped that on Friday, the 14th of Sep·
tember, some days before the accident, the work had been
brought to a point where you had to connect that work with
the city water. Is that right Y
A. Yes, sir.
·
Q. What did you do·when you found that your
page 335 }- work was ready for connection with the "city waterY
·
A. I went to Mr. Hoadley, myself, Friday morning and
asked him to get the city to cut the city valve off so that we
\
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could make the connection. They did not come down that
morning. Mr. Brooks comes down some time that morning,
and I told him about it. and he went to Mr. Hoadley himself,
and he came back and told me that the city had promised to
send a man at eight o'clock Saturday morning, that he
couldn't get there :H'riday.
Q. What happened on Saturdayi
A. He never did come down.
Q. Did you s_ay anything to Mr. Hoadley about it Saturday!
A. No, sir, I didn't say any more.
.,
Q. Did J\tir. Brooks say anything to him!
lL I can't say.
Q. Did you stop your work on Saturday'
A. Well, we had some miscellaneo_us work there that we
could do.
Q. You just did odd jobs~
A. Yes, sir.
.
Q. What time did the city. man come down Monday~
A. Well, about elevel} o'clock. I heard they had been there.
Q. Let's begin at the beginning. What time did you get
there Monday 1
A. Seven o'clock.
page 336 ~ Q. Was Mr. Mundy there t
A. Yes, sir.
Q. "\Vas Mr. Brooks there!
A. No, sir.
Q. What work did you do in the beginning of tJ:te day?
A. We was doing soiD:e work on the sprinklers on the outside of the building, I can't say what it was.
Q. That was outside_ of C buildingY
A. Yes, sir, building that sprinkler.
Q. Were you all ready then to go ahead with the connection to the city waterY
A. Yes, sir.
Q. What did you find out about the city cutting the water
off on Monday T
A. We was working in the back. I went up to the front of
-the building to get a drink of water, to Mr. Carter's office.
Q. Who was J\tlr. Carter~
A. I understood he was superintendent of the warehouse
at that time. He told me that the city man had collie down
and cut the water off and had told him to tell me to go ahead
and make the connection and call him up when we was re·ady
to turn i be water back in. He also left the key, this w.rench,
in his charge while he was away.

r-:----
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Q. Did you see the city man 1
A. No, sir.

Q. Do you know· who came downY
A. No, sir.
.
Q. Did you have anything to say to any city people down

there?
A. No, sir, not a word.
.
Q. After Mr. Carter told you what you have just said, what
did you do then i
A. I went ahead and got my wrenches and all the stuff I
needed and got ready to do the job.
Q. What did you doY
A. I shut my main controlling valveQ. Suppose we get the diagram. You can read this diagram all right, can you 1
A. Yes, sir.
Q. Can you identify on the diagram, the valve that you
shut?
.l\.. (Indicating) This valve here.
Q. You shut that valve, did you~
A. Yes, sir.
Q. What effect did the shutting of tha.t valve have~
A. That kept the pressure water all in the system, it kept
the water from coming back where I was making the connection.
Q. Where were you going to make the cut-out ~
A. Right here. There was an L there; I was
page 338 ~ going to take the L out ·and insert a T.
Q. And you closed this valve so that the water would not come back from the tank side!
A.. Yes, sir.
Q. How about the city sidet
A. The city had informed me that the water was off.
Q. Who informed you!
A. l\ir. Carter, that the city man had told him the water
was off.
Q. Did you rely on that statement of Mr. Carter¥
A. Yes, sir, as 1 always do.
Q. Suppose you go on with ypur story. . no,v. You say that
you got your tools and so forth and cut off the valve that
you showed us on the map and went ahead. What did you
do next?
A. I went ahead and loosened my bolts and flanges, I will
sav about tbree-e·ights of an inch; and this job had been in
for a number of years and it stuck.

c-----------------------------------
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Q. Do you know approximately when the job was put in
first?
A. 1909, I understand; and 'it stuck. When I loosened up
my bolts, I stuck my chisel behveen the two flanges, and just
touched it very light. When I did that, a gush of water
came out and knocked ~e back in the corner; it had about
eighty pounds of pressure at the time, and of course it kind
_
of· strangled me, it took my breath away, and I
page 339 ~ made for the door. 'Vhen I got out of the door
and got my breath, I tried to get back in there
and tighten the bolts, but the water was so strong and the
switchboard was in there also to handle their elevators and
I was afraid of that too.
Q. When you found that you couldn't get back in there,
what did you do?
A. I went out on the· street, looked around, and couldn't
find any valves. Of course it wasn't my business to know
where there w~s any valves. There was a box, and Mr.
Hoadley advised me to get this wrench and put it on that,
which I did.
Q. Where was that wrench~
A. In Mr. Carter's office.
Q. Is that the one that the city man left~
A. Yes, sir.
Q. What did you do?
A. I just stu~k it on the box he showed me and felt it.
Q. Who shqwed you f
A. Mr. Hoadley.
Q. Did that have any effect?
A. No, sir. I didn't turn it back.
Mr. Parrish: We can all admit that that was the one the
man origina1ly turned Y
Messrs. Cary & Leake: Yes.

~i ty

page 340

~

By Mr. Parrish:
Q. That didn't have any effect you say; the

water kept gushh1g out. What did yon do then?
A. Some one went in the office, I don't know who, and
called up the city and the city came down, I don't know exactly how long; I was busy.
Q. How many men came down?
A. Two or three, I can't say how many.
Q. What did they doT
A. They went to this same valve and turned that but it
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didn't. have any effect, and they went up the street, I don't
know which way, and in a short while the water stopped.
' : ·Q. They-evidently turned.off some valves some distance up
ilies~e~?
.
A. Yes, sir.
Q. What did yo~ do while the water was off~
.A. We went ahead to put the Ton while the water was off
and we fotmd that the T didn't fit, it was a different dimension; and 've bolted the L back on and had to· order a T from
Charlotte.
·
Q. When did the T come back? Several days later?
A. Yes, sir, several days later.
Q. What did you do then?
A. Mr. Brooks came down and we went ahead.
page 341 ~ lVIr. Brooks got Mr. Hoadley to call up the city
again and cut the water off again, so when they
came down-I don't know who came doWn. because I didn't
see them-when they ~arne down we went ahead and did the
same that we did before.
Q. Was it reported to you again that the water had been
cut off?
A. Yes, sir. Mr. Brooks told me;. I don't know who told
him.
Q. Was any test made on this second occasion Y
A.. No, sir, none at all.
Q. It has been testified by several witnesses in this case
that it 'vas possible to make a test on that system down there
to see whether the city had.really cut the water off, or not,
by shutting off the main gate valve, by shutting off the tank
valve, the valve under 'the tank, by opening a drain in there
and draining all the water out between the two valves, out
through this drain pipe; then if this main gate valve to the
city supply is opened, and the city water is still on, the pressure will send the gage up again; and we have admitted that
.such a test is possible. I will ask you, first, how long you
had been working for the Grinnell Company!
A. Five yeHrs at that time Y
Q. Seven years now~
A. Yes, sir.
Q. Will you state what is the custom or usage
page 342 ~·in the sprinkler business about making such· a
test~

Mr. Cannon: If Your Honor please, we object.
The Court: I think the question is proper.

~2$
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Mr. Cannon: We except.
A. Well, ~ have never made a test, I never saw it made, •
Under no foreman or in my work myself I never did it, it
wa.sn )t necessary.
Mr. Leake: If Your Honor please, I move to exclude the
answer.
The Court: } rule that the question is a proper one, but
the answer of the witness was not responsive.
~Ir. Parrish: I am willing that the part of the answer which
· was not responsive be stricken out.
Mr. Leake : He said that he never made one. He was
asked about the custom; not what he made or had seen made,
which may not be the general ·custom of the business.
The Court : I think the answer o'f the witness goes too
much into the territory which the court has excluded, and the
whole answer will be stricken out. Gentlemen
page 343 ~ of the jury, you will disregard the answer.
By Mr. Parrish:
Q. Do you know the general custom in the sprinkler business-not what you have done, but do you know the general
custom¥
A. I don't understand the question.
Q. Assuming the same or similar circumstances as exist_ing in this case, what is the general cu~tom in the business
about making this test¥ If you do know it, say so; if you
do not, say so.
·
A. 1 don't know.
Q. In your experience have you ever done any job similar
to this job down here, the same kind of work 1
A. Yes, sir.
Q. Before you did this Y
A. Yes, .sir.
CROSS EXAMINATION.
By Mr. Leake:
Q. Mr. :Merriman, you said that you made no test orA the
second occasion T
A. No, sir.
.
· .
Q. You are familiar with the test which could have been
made, are you not Y
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A. Yes, sir.
·
Q. That could have been made in short space
of time, couldn't it Y
A. No, sir, it would have taken time.
Q. Well, time is relative; of course it takes time. A witness testified that it can be made in twenty-five or thirty minutes. What have you to say about that~
A. I don't know; I can't say.
Q. Well, you are an expert in this business ~
A. Yes, .sir.
.
Q. 1\tir. Brooks said so, I suppose you frankly admit it;
and you cannot tell us about how long it would take. to make
the test by cutting off two valves and bleeding the interv~n
ing part of the ~ystem, and then cutting in again the v~lve
that ~e~ds from the city water pressure on the streetY Can
you tell us how long that would takef
A. Well, I don't know how long it would take you to drain
it.
.
.
.
Q. ;Is you.r ~no\\rledge o£ t~e thing sufficient for you to
say that i I don't want you to say it if you do not know.
There is not much water between the two valves in the system; i.s there Y.
.
A. No, sir, I wouldn't think .so.
Q. It would not take long, would it1 I don't want to delay.
You don't know how. long it would take?
A. No, sir.
page 345 }- . Q. You said that you relied on the city to cut
the water off, did you Y
A. Did I rely upon the city~
Q. Yes.
·
A. I relied on Mr. Carter's word for 'vhat the city told
~{r. Carter.
Q. Mr. Carter toid you that the city told him, did he~
A. Yes, .sir.
.
Q. Did you r~ly on w4at the city said f Mr. Carter didn't
say he had cut it off, did he~.
.
A. 1\lr~ Carter ~aid that the city had told him. ,
Q. Then you relied on the .city, tlid you? Mr. Carter said
that the city told him that the. wate.r had been cut off, a:rid
that is the statement you relied on, is it?
page 344}

Witness hesitates.
Q. I am not trying to confuse you. Can you answer that 7 ·
A. I don't understand your question.
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Q. I don't want to confuse you at ·all. I asked you if you
relied on ·what Mr. Carter told you that the city had told
. him, that the water had been cut off.
A. Yes, sir.
Mr. Cary: What do you mean by ''Yes, sir"Y
Read the question.
page 346

~

Question read to witness.

By Mr. Leake:
Q. Now it turned out that that was not correct; is that soY
A. Which is not so ~
Q. You cut into a stream of water; you are the man that
ought to know.
A. No, sir, it wasn't cut off.
Q. And notwithstanding that experience, you we~t back and
made another attempt just like it, did you, without making
·a test to see whether the water was cut off~
A. Yes, sir.
Q. You still relied on the city, notwithstanding what your
experience had been; is that so?
A. Yes, sir.
By Mr. Cary:
Q. Mr. Merriman, Mr. Brooks testified that he was under
rules· to keep fire protection on; is that right?
A. Yes, sir.
.
·
Q. Whose rules are they~
· A. The Southeastern Underwriters-insurance.
Q. Now this pipe had been there a long time and had· corroded together, had it notY
A. Yes, sir.
Q. If it had not been there so long, any loosenpage 347 ~ ing of those bolts would have shown some water
seeping when you loosened the bolts around the T
with the pressure on, would it not Y
A. Well, if there had been any strain, if it had not b.een
tied together, it would.
Q. If it had not been corroded by being there so long,
loosening it with the ordinary pressure would have showed
that the. water was on, wouldn't it?
A. In some cases it would.
Q. I am asking you-you qualified as an expert-if it had
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not been there so long and corroded together, if this corrosion had not taken place, loosening the bolts around thet:e
you would have found some seepage because the pressure
was still on, would y_qu not y
A. Well, there could have been a strain there that would
have heJd it tight there until I pried it open; it could have
been that way.
Q. As it was, the corrosion was such that you had to take
your chisel and knock it apart, was it~
·
A. I just tapped it very lightly.
Q. It would not have been necessary to do that if the joints
had not been corroded, would it ~
A. I have seen them in strains when it would not seep
that way.
Q. What do you mean by strains Y
page 348 ~ · A. Well, where two flanges fit very tight together, this rubber gasket between them will keep
the leakage back until you pry them open.
Q. That is what the rubber is there for, to keep it from
corroding, is it?
A. To keep it from leaking is what the rubber is there for.
Q It does prevent corrosion taking place?
A. To keep it from leaking is what the rubber is there for.
Q. In this place corrosion had taken place because of the
age of the pipe, is that true?
A. Yes, sir, ~I think so.
Q. After breaking it with the chisel there was no way to
replace that and set it back up, was there?
A. No, sir ; but the water was so strong I couldn't go back
to thiR place.
Q. Even if it had not been so strong, your method of
breaking it open ·made it so that you could not replace it,
didn't itY
· ·
A. No, sir. I cou!Q. have closed it if I could have gotten
back to it. The water was too strong. I could have tightened
the bolts up.
Q. If, in this case, corrosion had not taken place and you
had unscre'Yed tbe nuts a little bit, you could have screwed
.
them back up, couldn't you Y
A. Well, of course I was looking for some wa.
page 349 } ter.
Q. I don't want to argue with you. Will you
tell me, if corrosion had not been there and you had unscrewed the nuts a littl~ bit, the seepage would have taken
place and you could have screwed the nuts back~
·
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A. Yes, sir, if there hadn't been any strain as I said a
~~~.
.
.
Q. I am frank to say I do not understand ''strain''. NQW
the method you pursued of taking the Ghi$el and opening it,
t1ien there was no chance afterwards of bringing those parts
togetlwr, was there ~
A. No, sir, I couldn't get back to it.
Q. You did make this break between the valve-I would
say back of the valve-between the valve and the street line;
did you not1
A. Yes, sit.
Q. Mr. Brooks has testified that he was foreman in charge
. .
of tlli~ job. Did you have two foremen Y
A. lle was t~1e gener~l foreman of the Grinnell Company
in Richmond; Virginia.
.
'~
Q. He t~stified that he was in charge of this job and the
Millet & Rhodes job; was he, or no.t 1 .
·
A. Ye.s, sir; he had charge of all the work in Rich~on~
that the Grinnell Company had. I was in charge of that job
under him.
Q. He testified that he had charge. of this job
page 350 ~ and the Miller & Rhodes job; is that correctt
· Mr. Parrish: Mr. Brooks testified that Mr. Merriman was
in charge of this job.
The Uourt: There is no conflict there.
By Mr. Cary:
Q. Is it customary to have two foremen on ~ne job1
A. Well, Mr. Brooks is the general foreman, the superintendent, in the city of Richmond for the Grinnell Company.
Q~ I am just asking you is it customary to have two foremen dh one job and one helpert Is that your custom?
Mr. Parrish: If Your Honot please, I object to that ques-

tion.

The Court: I sustain the objection.

By

Mr~

Cary:

.

Q. Now, Mr. ~{erriman, you knew that there was a heavy

presstire on in this main? you kndw that water mf!ins which
supply sprinkler systems have heavy water pressure on them,
dti you not ~
A; Yes; sir.
.
_
..
Q. And it is admitted by your counsel tbnt this test could
be made?
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A. Yes, sir.

·

Q. And in those circumstances you made no
page 351 ~ test but simply relied on the statement of the city,
is that correct?
A. Yes, sir.
Q. Was your contract with the· city or with the Grinnell
Company, and whom did you rely on as to the water being cut
off when you went ahead to make the connection Y Did you
rely on Mr. Carter, or did you rely on the city manY
A. Of course I relied on the city man.
Q. You did not put any reliance on Mr. Carter's telling
you to go ahead Y You were dealing with Mr. Carter, were
you notf Your contract was with Mr. Carter, Mr. Carter
being the Virginia Bonded Warehouse----your contract was
with them and you were working for them?
A. Yes, sir.
Q. Did you rely on Mr. c·arter telling you to go. ahead~
·A. I relied on what Mr. Carter said the city man had told
him; that is all I could do.
Q. If 1\tlr. Carter had not told you to go ahead, would you
have gone ahead~
A. No, sir.
By Mr. Parrish :
Q. On the second occasion, when you went to make the T
connection, you were acting directly under Mr. Brooks' personal supervision, were you not Y
page 352 ~ A. Yes, sir.

By Mr. Leake:
Q. You spoke of the rules of the Southeastern Association.
Where did you get that! What is·your knowledge of those
rules?
A. Well, we are not allowed to cut the water off no ·build. ing, take the protection off no building, without they have a
representative there or with their consent.
Q: Do you know what the rules are? You testified what
they are. I want to know whether you are qualified to say
what are the rules of the Southeastern Association.
A. Yes. sir, I atn supposed to know.
Q. Where did you get them from? Are they in writing?
A. Well, I have dealings with their men; I have dealings
with them all the way through~
Q. I am just trying to get at what your knowledge of their
rules is. Are they wri!_t,.gn rules? I would like to see them.
A. I haven't any written rules with me.
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Q. Are there such ?
A. To cover certain parts of them, yes, sir.
Q. Can you get- a copy of them~
A. No, sir, I cannot.
page 353 ~ Mr. Parrish: We will undertake to get a copy.
By Mr. Leake:
Q. Those rules can be modified by the consent of the Association and the owner of th~ property, can they not?
A. I don't understand the question.
Q. If they sent a representative there and he and the property owner agreed that you could modify the rules, the rules
are not inflexible, they can be changed; cannot the Southeastern.man come th:er.e, and, in conference with the property
owner, make certain arrangements with the property owner
about work to be done¥
A. Yes, sir, if he stays there.
Q. Can't he make any agreement about any work like this
and the fire protection Y Is that not a matter between the
owner and the Southeastern ·representative¥
A. Well, the Grinnell Company is not allowed to mess with
the valves unless the Southeastern gives its consent.
Q. You did mess with the valves?
A. Which valves Y
Q. You messed with the pipe; you couldn't do that without their consent, could you t
A. No, .sir, I could not.
Q. Then they gave their consent, did they~ You did not
violnte their rules, did you Y
A. No, sir.
page 354 ~ Q. Then you got consent¥
A. Well, Mr. Brooks got consent.
Q. To make this connection Y
A. Yes, sir.·
Witness was then excused.
page 355

~

H. L. MUNDY!'
Was duly sworn and testified as follows:
DIRECT EXAMINATION .

.By ~Ir. Parrish:
. ·Q. Mr. Mundy, you are employed by the Grinnell Company, are you not 1
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A. Yes. sir.
Q. Yo!! were Mr. Merriman's helper on this job at th~ Virginia Bonded Warehouse when the accident occured, were
you?
·
A. Yes, sir.
Mr. Parrish: If Your Honor please, this witness's testimony is merely cumulf:ttive. I don't care to ask him any
questions. If other counsel want to interrogate him, they
can do so. I am just putting him on to show that we are
producing all of our witnesses.
J\:fr. Leake: I don't want to ask him any questions.
The Court: Does the city want to examine him'
Mr. Cannon: No, sir.
Witness was then excused.
page 356 ~

S. A. ABBEY,
Was duly sworn and t~stified as follows:
DIRECT EXAMINATION.

By 1\{r. Parrish:
Q. ·Mr. Abbey, where do you live?
A. Charlotte, N:orth Carolina.
Q. What is y9ur occupation?
A. Superintendent of Constructio11 for the Southern Department.
Q. For what company~.
A. The Grinnell Company.
Q. How long have you held that position~
.A.. Forty years or more.
Q. Have you been engaged in the sprinklering business forty yearsY
.
·
A. Yes, sir, something over forty years. I cap.'t say exactly.
Q. Where have you worked in that forty years?
A. I have worked all over the New England States, and
the Southern States too.
Q. Have you had to do with installation of sprinkler systems during that time?
A. All of that time.
Q. Very many of them?
page 357 ~ A. I should say so ..
Q. What di~trict have you charge ofl ·
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.A. The Southern District.
Q. What territory is in the Southern DiBtrictY
A. Virginia, North and South Carolina, Florida, Mississip. pi, Alabama, Texas, Oklahoma and part of Arkansas.
Q. Are you in charge and responsible for all of the work
done in nll of those states 7
.A.. Yes, sir, under Mr. Coleman, the general engineer.
Q. He is in charge of the whole country, isn't he 1
A. Yes, sir.
Q. And you are amenable only to him¥
A. Yes, sir.
Q. Was the city of.Richmond and the state of Virginia in
your district at the time that this installation was made down
at this warehouse Y
A. Yes, sir.
Q. Did you employ Mr. Brooks, Mr. Merriman, and Mr.
Mnndy?
A. Yes, sir.
Q. How long did Mr. Brooks work for the Grinnell Com-.

pany7
A. I should say he worked for them twelve or fourteen
years. I know it was a good, long time.
Q. What position did he hold ~uring that time¥
A. Part of the time regular foreman and part
page 358 ~ of the time general foreman.
Q. During that time did he travel around the
country!
A. Part of the time he traveled around the country, but
during the last he stayed here in Richmond.
Q. Did he have charge of many, jobs 7
A. Oh, yes, sir, as general foreman here in Richmond, several jobs.
. ·
· ·
·
Q. What was his position at the time this work was going
ont
A. General foreman, city of Richmond.
Q.. What were his duties~
A. To see that the work was .going on right and send the
time in and so forth.
Q. What can you say of Mr. Brooks' competency and ability?
A. I would say A-1; as fine as you could get.
Q. ls 1\Ir. MerrimalJ_working for you now~
A. Yes, sir.
Q. How long has he been working for you~
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A .. Probably six or seven years, I don't know but what he
has worked eight, I can't say exactly.
Q. That would make him working for you about five years
at the time of the acident Y
A. Yes, sir.·
Q. What kind of a job did Mr. Merriman have?
A. Be is a foreman.
Q. What are the duties of a foreman f
page 359 ~ A. A regular foreman is to take charge of one
certain job.
Q. Is he responsible for that job Y
A. Yes, sir.
~· To whom is he responsible?
A. The general foreman.
Q. And the general foreman is responsible to whom Y
A. To me.
Q. And ·who are you responsible to 1
A. Mr. Coleman.
Q. So there is quite a series of steps in your organization Y
A. Yes, sir.
Q. What are the qualifications of a foreman~
.A. It depends on the m\n absolutely. It generally takes
three or four years. If 4e is very smart he gets it in two
y.ears; if he is of ordinary· ability it takes three; and if he
is dumb it ma·y take him ten years.
Q. What can you say about the competency and general
ability of Mr. Merriman as a regular foreman~
A. Good.
Q. Was he qualified to take charge of that job down at the
warehouse¥
A. Yes, sir; absolutely.
Q. How long has Mr. Mundy been working for
page 360 ~ you?
A. ~Ir. ~fundy has been working for us about
six years.
.
Q. How long had he been working for you when the accident happened Y
A. About three. I say about.
Q. What was his capacity at that time Y
A. He was at that time what we call a fitter; he was not
a helper, he was a fitter.
Q. Who wa§ he under!
A. Mr. Merriman.
Q. What can you say about Mr. Mundy's competency as a
fitter!
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A~ "Tell, at the present time he is a foreman, he has been
advanced to foreman.
Q. He was a good enough fitter to be made a foreman, in
the meantime Y
A. Yes, sir.
Q. No,v, Mr. Abbey you have set in the Court room and
heard all of the testimony about this accident which happened at the warehouse~
A. Yes, sir.
Q. In order to save time, I don't warit to ask you actual
questions. You have heard about this test that they have
been talking about making down there?·
A. Yes, sir.
Q. Would that test have shown if the water
page 361 ~ was cut off, if it was made in the way agreed on 7
A. Yes. If you shut the city valve in the street
and the tank valve on the inside you could tell.
Q. It 'yas testified that the way the test ought to be made
was to close the main gate valve on the $Upply pipe, close
the valve under the tank, open the drain valve and drain the
system through the drain pipe o'it into the street; that the
gage would then go do'\\rn, and if yon turn the gate valve and
the city water supply waEt on it would send the gage up.
That is the method 'vhich has been teEttified to. Can yqu say
how long it would take to make a test like that?
A. Well, it would take at least half an hour. I don't ~ow,
about an hour; I expect it would take a~ hour to do it.
Q. Without going over again all the circumstances of this
case, under the circumstances down there that Monday morning·, considering· that Mr~ Carter had informed Mr. 1\{erriman
tl1at the city had cut the 'va ter off, I will ask you, first, are
you familiar with the general usages and customs in the
sprinkler business T
A. Yes, sir.
Q. What is the custom and usage in the sprinkler business about rna king such a test T
A. After we are notified by the city officials, we go -ahead
and make the connection.
Q. What is the custom about making the test?
page 362 ~ A. We never make a test in a case like that.
We make a test sometimes; we go sometimes to
some trouble in getting permission from the insurance people
to cut the water off if there is any great amount of water
laying in this pipe that would drain out. But in a c~se like
this one down here, we would not ask for that, know1ng the
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insurance· people would not allow it. \V e are supposed to
keep all the protection on everywhere that we can.
Q. What would be the effect of making this test on the fire
protection-making the test in the manner suggested? What
would be the effect on the fire protection while the test was
being made?
A. The system would be crippled entirely.
Q. It would be useless~
A. It would be useless.
Q. Ho'\v 'vould the system down there function with the city
water cut off~ W9uld it be any good~
A. Oh, yes.
Q. Explain that.
A. They have got a thirty thousand or fifty thousand gallon tank, I wouldn't say for certain which, just above the
roof.
Q. Will the system function just as well while the tank
holds out1
A. Yes, sir.
Q. Even if the city water is cut off?
page 363 ~ 1\... Yes, sir.
Q. You spoke of the insurance company's requirements. What requirements were you referring toY
A. In the first place, they seal eve1~y valve that is supposed
to be open with seals similar to those they put on box cars
when they shut them, and nobody is suppose. to break that
seal to open or shut the valve without permission from the
insurance people, and you have got to explain to them the
reason. as it will cripple the system.
Q. This tank valve tl1at you speak of that you would have
to turn off to make the test; that would be open, of course.
Did that have a seal on itT
A. Yes, air.
Q. Under the requirements, were you allowed to break that
seal 'vithout their permission?
A. We are permitted to break them with their permission;
we couldn't break it without their permission.
ltfr. Cannon: If Your Honor please, we object to the question. There is no actual proof that there was any seal there.
The Court: This witness was not here; he cannot testify
to that. But I think evidence can be introduced to show that.
Witness: If the seals were not on, our men would not dare
to tamper with those valves without the permispage 364 } sion of the insurance people. But they are sup. posed to be there.
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By .Mr. Parrish:
Q. In other words, your men would not turn the tank valve,
whether there was a seal on there or not Y
A. No, no. There are numbers on the seals, and the insurance people take the numbers of those seals and keep them
in a book. If a seal is broken they put another one on and
register it.
Q. Who can break the seals ~
A. Nobody without the permission of the insurance people.
Q. Who are the insurance people that you are testifying
about?
·
A. The Southeastern Underwriters in ·this case.
Q. They have charge of most of the insurance business in
.Richmond, do they ~
·
A. Yes, sir.
Q. Do the Southeastern people inspect that 'vork down
there?
A. Yes, sir. It is stamped, inspected and approved.
Mr. Cannon: Do you know that~
Witness: Yes, sir, I know that.
Mr. Leake: Stamped with whatt
Witness: We stamp all automatic sprinklers "Inspected
and approved'' by the insurance people.·
Mr. Leake: Do you mean the new or the old
page 365 } o~es Y
Witness: The new job.
Mr.· Parrish: If Your Honor please, all that we are intending to show by this witness at this time is that that building was one of the buildings that the Southeastern Underwriters were in the habit of inspecting, not .that anything
was done at this particular time.
By Mr. Par.rish:
Q. Mr. Abbey, what kind of a body is the Southeastern Underwriters f Who maintains it Y
A. The stock companies.
Q. Th~ stock fire insurance companies; it is their agent,
is it~
A. Yes, sir.
Q. Do they issue any rules and regulations that govern
sprinkler systems?
A. I think thev are in what we call the red book.
Q. Mr. Abbey... the contract between the company and the
Virginia Bonded Warehouse contains this provision:

"The company's work herein specified is to be done in a
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A. Yes, sir.
Q. So you gentlemen in the sprinkler business have a mutual admiration society, have you~
A. I wouldn't say that.
Q. Now you say you cannot make this test without per·mission of the Southeastern Underwriters, do you?
A. No, sir, not the test you have been talking about, we
can't make that.
Q. You cannot turn a valve, you say, without the permission of the Southeastern Underwriters~
A. We cannot break a .seal and tun1 a valve without their
permission; we cannot turn a valve without the permission
of the Southeastern Association.
Q. So if your men attempted to make a conpage 368 ~ nection or shut off a valve, they violated the rules
of the Southeastern Underwriters~
it. I w.ouldn 't say that. They may have had permission.
Q. Do you know that they had 1
A. No, sir .. I know they should.
Q. If they undertook to do that 'vithout. permission, they
violated the 1~egulations, did they?
A. They shut one valve. After you shut the city valve off,
that deadens the connection; we can cut that valve off that
cuts off the city supply, after consulting the city people, because there i~ always the connection from the tank.
Q. You didn't say that before, did you 1
A. Yes, sir.
Q. Didn't you say that all of them are supposed to have
seals on them and you can't turn any of them without the
consent of the Southeastern Underwriters Association 1 Did
you make that qualification before?
A. If I did not, that is what I meant.
Q. That h~d the effect of materially weakening the fire
protection, cutting off the city supply; that only left the water in the tank 1
A. The insurance people count that as a supply, yes, sir.
Q. You cut off the main source of supplypage H69 ~

~Ir. Parrish: If Your Honor please, there is no
evidence that he did any such thing. The city
was supposed to cut it off..
~Ir. Leake: No; they cut the valve off on the inside; they
had to do that.
The Court: In other words, when the water was cut off
by the city, that 'vas a violation of those rules?
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1fr. Leake: The city was to do that, but they cut off the
city water in the valve room, as I understand it.
The Court: Go ahead and ask the witness -about that.
By Mr. Leake:
Q. When they made that connection, they had to cut off
some valve in the valve room, regardless of whether the city
had cut the water off; or not, didn't they.~
·
A. They didn't have to, but I understand they did.
Q. That was the supply valve they cut off, wasn't it f
A. No.
Q. What valve did they cut offY
A. I can show.
Q. Show us.
A. I can't say whether they cut it off, or not; I wasn't
here. There (in..dicating on plan) is the valve they testified they shut off.
Q. Sho'v the jury.
page 370 ~ A. (Exhibiting plan to jury) Here is the city
main; here is 'vhere that came in; here is that
lever; there is a valve there that they possibly shuf off; I
don't know; I don't kno,·~l who shut the valve.
Q. That is the valve I was talking about; that is the supply
valve, is it¥
..
A. No, it is not the supply valve at all. It is just a gate
valve put in there so the insurance people can cut it off from
this pari. Here is where we made the connection, down here.
Q. That is the valve, they cut off, is it 1
A. That is the valve they are supposed to have cut off.
Q. As I understand, the testimony shows that they did
that .
.A. I <lou 't know whether they did, or not.
Mr. Cannon : Didn't you say that you did understand that
a moment ago.
Witness: I might have said that.
Mr. Parrish: Witnesses testified to it. We admit it.
Witness: If they testified to it, I don't see why you should'
ask me about it.

Rv Mr. Leake:
·Q. They had no right, according to your original statement,
to cut that off, did they, without the permission
page 371 ~ of the Southeastern U nderwritoers Association?
A. If that left one supply, they could cut that
vnlve off.
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Mr~ f~~r~~h: We n?t~ an e~c~pt1on to the &dmiSSIOn of
that question or any s1rmlar questions bas~d o:q the fact that
the Grhinell Company cut off the city water supply.
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Q. I am not asking you that; you were not
there. I am saying, if it was closed.
A. If _it was· closed it would shut the water off
the system in warehouse A ..
Q. And would leave as fire protection the reserve system 7
A. In warehouse A, yes.
Q. Look at that plan and see if it did not have the same
effect as to warehouse B, just across the street ~

page 373

~

].fir. Parrish: Your Honor, we will admit that closing the
main gate valve cuts off the entire supply from the city side.
A. According to this plan, it does.
supply!

You say the entire

Mr. Leake:
· Q. As far as the city is concerned~
A. As far as the connection with the city, yes.
Q. Here is what I am getting at. You say that ~ou have
no right to cut off the supply to the warehouse under. the
rules of the Southeastern Underwriters Association 7
A. Without permis~ion-not that one valve.
Q. If they gave you permission, could you turn off another
valve?
A. No. If they gave us permission to cut the
page 374 ~ city water off, we couldn't cut the tank off.
Q. But if they could give you permission to
cut the city water off, they could give you permission to cut
the tank off, eouldn 't they?
A ..Yes, sir, they could give us permission to cut the whole
·
thing off.
Q. What they did do was to cut off of the warehouse the
entire city supply for fire protection, and leave the reserve
tank for protection, was it Y
A. I don't know.
Q. I say, if they did do itT
A. If they did it, they cut off the entire city supply.
Q. And that would materially decrease the fire protection, would it not T
A. No.
Q. Yon f:ay that havjng the city water main attached to
the property there cut off from it did not materially decrease
the protection against fire ~
A. No.
Q. ·when it left only the reserve system, instead of both 7
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A. No, sir, it did not.
Q. Will you explain that~
A. Yes, sir. Take ·sprinklers systems; some
page 375 ~ are put in with one connection from the city,
others have two supplies, a great many have
three supplies, the city, a pump and a tank supply. The
different connections are such that if the city should be working on a pipe outside of the building, we would still have
connection, have a supply. If we wanted to cut off on the
inside for some reason, whatever part of the building we
-cut off the supply from the city-it is put in there quite often
so if the city cuts off the supply we will have a supply. If
we knew that we w~re going to have the city supply all the
time, there would be no necessity to have a tank, and it is
quite often that we put in what we call pressure tanks to
take the place of the city connection.
Q. I don't think that you have answered the question. If
the city water supply does not materially give fire protection, what is the use of having it there at all'
A. It does.
Q. You evidently did not understand. It is true that where
one source of fire protection is the water from the city water mains, when you cut that off you are depriving the property of one fire protection and that leaves only what is in
the reserve system; is that so?
A. Yes.
Q. And when that reserve plays out, there is
page 376 ~ no water leftY
A. No.
Q. That would not be true if the city water supply was
connected, would it f
_
A. If it didn't play out. That tank is supposed to be large
enough to take care of any fire that automatic sprinklers can
take care of.
Q. But additional protection is afforded by the city water
main, is it not Y
A. Yes, sir.
Q. You wouldn't have it if the tank took care of it anyhow, would you ~
A. Yes, because you might have something to happen to
the tank. ·
Q. Therefore, it furnishes additional protection, doesn't
it~

A. Two independent sources of supply ..
Q. And that is more protection than one Y
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A. Yes.
.
Q. Not withstandipg what you say about the rules and
regulations of the Southeastern Underwriters, your men did ·
cut off the water supply..or protection furnished by the city
water main from all of those warehouses, did they not~ ·
A. I don't know.
.
Q. Now you say that they would not have done that without permission! .
A. They should not have done so without perpage 377 ~ mission.
.
Q. If they could get permission to cut that
valve off, what would hinder them from getting permission
to cut the other valve off?
A. That would cripple the system, put the system dead.
Q. I understand that, but the Southeastern Underwriters
are "the people". As a matter.of fact, you would not give
protection to warehouse C unt~ you made the connection,
would you?
A. No.
Q. So the system was crippled to that extent. until the connection was made, was it not?
A. Vvarehouse 0 had no protection before that time.
Q. But it was devoid of any protection until the connection was made, wasn't it?

A.YM.

·

Q. And it was material to make the connection to give protection to warehouse C by taking it away from warehouse A
-for twenty or thirty minutes. Do you see what I mean Y
A. I see. Not if it could be done without making the test.
Q. No, I am talking about the reasonableness of making
such a test. You are only depriving the property of fire
protection for an hour-other people say twenty to thirty
minutes-by doing that, giving protection to warehouse C
which did not have any at all until you made the connection.
Do you think it would be r_easonable to ~orego
page 378 ~ protection for that length of time~

Mr. Parrish: If Your. Honor please, I don't think it is
proper to ask the witness what is reasonable.
~Ir. Leake: I agree with you and will take that back. It is
more of an a1gument.
By Mr. Leake:
Q. Mr. Abbey, you could have gotten permission from the
Southeastern Underwriters to make that test, that is, to cut
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off one other valve that you had to cut off to make the test,
could you not?
·
A. l think not.
·
Q. Do you know of any reason why you could not~
A. Except that it would cripple the warehouse! ·
Q. For twenty minutest
A. For twenty minutes or two minutes, they don't want
us· to do that if there is any possible way of getting by.
· Q. Do you know that they would not allow it 1
A. I don't know.
Q. What you did do resulted in twenty thousand dollars
worth of damage. Don't you think you could have tried to
get that permission 1
A. We never do try.
Q. You clon 't do a numper of things. You say
page 379 ~ you rely on the city to shut the water off?
A. In a case like that, ye.s, sir.
Q. And your man testifiea that notwithstanding that the
city had failed him, he relied on them again f
A. Yes, sir.
Q. I know you don't do it, but I ask you if it cannot be
done~

A. If what cannot be done!
Q. I ask you do you know of any reason why the Southeastern Underwriters cannot be expected to give you permission to cut off that valve to make this test~
·
A. It can be done, but I don't believe they would give permission. We could ask them to give their. permission, yes.
Q. There i.s no obstacle to that t
A. No.
Q: And they had the power to do that, did they t
A. They could have granted permission, yes, sir.
By Mr. Cary:
·
Q. ,·.1Ylr. Abbey, it has been testified that this valve (indicating on plan) was cut off in making the connection. Is
that right¥
· A. I don't know.
page 380

~

Mr. Leake: I

thi~k

that is admitted.

By Mr. Cary:
Q. Now, then, if they did it., you think they must have had
permission, do you T
A. I think so.
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Q. Now, then,· I ask you why couldn't you likewise have
gotten permission to cut" off the tank valve, when all that does
is to keep the water from running down from the tank, and
the tank is kept full of water, and the sprinkler system operates right along?
A. Oh, no. With that valve closed there would have been
no operation of the sprinkler, with the city valve closed.
Q. It has been testitied that in making the test, cutting off
this valve kept the water from coming back down into the
pipe.
A. It kept the water from coming down into the sprinkler
pipe that supplies the water to the fire extinguishers.
Q. You testified that your custom was to go ahead when
the city cuts off the watert
· A. Whe!l the city notifies us that the water has been cut
off, we take their word for it and go ahead in cases of this ·
kind.
·
Q. Now, then, the reason of your going ahead is based on
the rules of the Underwriters Association that you must not
interfere with the fire protection; that is true~
A. That we must not interfere with the fire
.
page 381 ~ protection.
Q. The reason for the fact that you go ahead
is based on the rules that you must not change these valves
unless you get the permission of the Underwriters Association, is itt
A. No. After the water is cut off, you can go ahead.
Q. But I understood you to say that the reaF=on that you
did not make this test is because it interferes with the fire
protection ?
.A. Yes.
Q. And the rules of the Underwriters Association say that
you must not interfere with the fire protection?
A. That's right, without permission.
Q. Therefore, the reason you did not make the test is
based on the rules of the Underwriters Association, is it?
A. Yes.
Q. And you do have a right to make application and get
permission from the Underwriters Association to make the
test when it is reasonablv necessary to do so, do you Y
A. We have the right 'to make application, yes, sir.
Q. You think they would refuse it, do you Y
A. They would in this case. In this case it was not reasonable. I am quite sure they would have refused it.
Q. But you didn't ask them, did you?
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A. I didn't ask them: no. I don't think it was necessary
to cut it off.
Q. Is this (exhibiting paper) the stationery of
page 382 ~ the Underwriters Association~ Does it appear
to be the printed stationery of the Underwriters

Association~

A. I don't know. The different departments-have different
EZta tionery.
Q. What does that say~
A. That says, "Southeastern Underwriters Association".
Q. "Atlanta, Georgia"~
A. Atlanta, Georgia, yes, sir.
Q. That is the same Association that is in Richmond, isn't

it~

A. I don't know anything about the Association in Richmond. That is the Association in Atlanta; they are the people I take up things with.
Q. The Southeastern Underwriters Association was the
one that had charge of this particular work, or whatever they
do-I don't know just what they do?
A. The Southeastern was the one that was to approve it
when it .wa.s finished, yes.
Q. This letter has at the bottom: "Please notify this office at once whenever it is necessary to cut off the sprinkler
system, or in any way to modify the fire protection''. They
F~imply require you to notify them, don't they f
A. We ha,•e to get permission.
page 383

~

~Ir. Parrish: If Your Honor please, what is the
purpose of showing the letterhead to the wit-

ness?
Mr. Cary: Simply to show that they only have to notify
them.
l\ir. Parrish: If Your {Ionor please, I object to that.
The Court: What does this witness know about whether
it is their letterhead, or not~
.
Mr. Parrish: We deny that that is the l~tterhead used in
this case. The letterhead used in this case is ''Virginia Inspecting and Rating Bureau", which is supposed to be a department of the Southeastern Underwriters Association.
The Court : How does this witness know that is the letterhead of the Southeastern Underwriters Association?
Mr. Cary: I withdraw that question.
Bv Mr. Cary:
"Q. Mr. Abbey, is there any reason why the Southeastern
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Underwriters Association would withhq!d its consent~ It
would simply be a matter of protection under the insurance
policies against fire, wouldn't it?
A. Why, I believe so.
page 384 J Q. The Grinnell Company is not the only
sprinkler company in the business, is it~
.A. No.
Q. What other companies are there 1
.
A. The Automatic Sprinkler Company of America ; the
·vogel Company; there are several others that I can't- think
of their names right now.
·
Q. Is the Automatic Sprinkler of America a large company? ·
A. Yes.
Q. Will you be kind enough to explain to the jury what
you mean by Siamese connections? The plan shows two
·
Siamese connections.
A. The Siamese connection ls put on a sprinkler system
so that the fire department can hook on to 1t and pump water into the sprinkler system when everything else fails.
vVhen the pressure fails the fire department can hook on and
pump w.ater in the system.
Q. When that is done, is it a part of the fire department Y
.a

}Ir. Parrish: If Your Honor please, I think that calls for
legal conclusion.
Mr. Cary: I withdraw that.

page 385 } By }fr. Cary :
Q. Will you explain how a sprinkler system
'vorks in case of a fire T
A. The sprinklers are put overhead on the system piping
from eight to ten feet apart. In case a fire starts in any
part of the building, the closest sprinkler to the fire melts off
and will probably put the fire out; and if it didn't put the
fi,re out, .another one would melt off and would probably put
it out before it got under any headway. Is that as far as
you want me to go into itY
~Ir.

Cary : Yes, sir.

By Mr. Parrish:
Q. Is a Siamese connection of much practical benefit in
the use of a sprinkler system~ ·
A. I don't believe there is one used in a hundred, in case
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the fire is large enough to put them on. It is an insurance

.

~a

.

You were examined at very considerable length by
counsel as to the cuttmg ott of this main gate valve In the
s.~pply pipe, and of course you testitied only what you heard
other propte testity to, not rrom your knowledge. is it, or is
it not, permitted Ill the ousiness to cut off a valve which which
is Simply a dead valve on account of the outside valve of the
city being cut ott, or supposed to be cut offY
page 386 ~ .a. lf tnat valve was sealed, we would not touch
it without getting permission.
·
Q. Even in the event tnat tne city cut ott· the valve in front
of It, makmg it a dead valve~
·
A. Well, we m1ght have done that. I guess we would have
done it.
{J. lf the city valve were cut off, turning that valve would
have no effect, would it f
A. '!'he one on the inside i
. Q. Yes.
A. No; we would not have any pressure inside the build\q!.

in~

.

.

Q. The pressure was already cut off, presumably, by the

city!
A. Yes.
Q. So the turning of that valve would only have the effect
of keeping the water in the system from going back into the
street?
A. No, sir. There is a check valve for that purpose. That·
valve is put in mainly if something happened to the system,
somebody knocked ~ sprinkler off and they wanted to cut
the water off that came from the system, they could close
that valve and cut it off quick, without sending for the city
to shut it off from the outside.
Q. Will you take the diagram and show the check valve to
the jury and explain briefly bow it works Y
A. Yes, sir. Here. is the city main. Here is
page 387 ~ where we cut into that city supply. Here is where
we "'anted to make the connection, take the L off
and put on aT. We could not take that L off without having
t~e water eut off out here. I can't .say whether that valve
was shut off, or not. There (indicating) is the check valve
to keep the water from drain!ng to the street.
Q. That is a one way valve; ft lets the water in from the
city, hut holds it in, does it Y
A. It holds the water in, it won't let it get out. It is the

r----

·~
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same way on the tank. There (indicating) is where we
wanted to make the connection so that we could get the water over to those open sprinklers without interfering with
this valve. .
.
Juror:·How long would the building be without :fire proHow long would it take you to make the connection'
·
·witness: It was without fire protection at all.
Juror: How long would it .take you to make the connection~
Witness: If everything went well, if this valve was shut, I
don't think it would take over half an hour.
Juror: One building was without fire protection, wasn't
it?
Witness : They never had had fire protection
page 388 ~ in that building.
tection~

By Mr. Parrish:
Q. There never had been any sprinklers in warehouse C
to that time, and you were trying to put them in, is that soY
A. No there had not and we were trying to put them in.
Q. Suppose that the city had cut the water off as they were
asked to do and the check valve was in good condition, would
the turning of the big gate valve have had any effect Y
A. No, it could not have had any effect on anything.
Q. It would not have meant anything, would itf
A. No.
Witness was then excused.
Mr. Cary: If Your Honor please, ·I think at this time it is
proper to ask Your Honor to strike out the evidence of the
alleged custom of going ahead when the city reported that
the water was shut off, because it has been plainly shown
that that custom was based on the rules of the Southeastern
Underwriters Associat!on. The law is well settled that private rules of any person do not amount to a custom, because
the rules may provide more or less care as suits
,Eage 389 ~ that particular party, and that 'the rules, therefore, do not measure up to the standard required
·
.
bv law of a custom.
., The Court: I overrule the motion.
Mr. Cary: We except to Your Honor ruling and ask that
all the evidence be· rejected, so far as the city ~s concerned,
on the ground that the reason they did not do these things is
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based on the rules of the Southeastern Underwriters Association, the contract with the Grinnell Company or other
companies which were not disclosed to the City of Richmond.
Motion overruled and City of Richmond excepts.
Mr. Leake: We unite in the motion to strike that evidence
out.
page 390

~

W. G. BOGART,
Was duly sworn anq testified as follows :
DIRECT EXANIINATION.

By Mr. Parrish:
Q. 1\{r. Bogart, where do you live?
A. Charlotte, North Carolina.
Q. What is your occupation Y
A. Department Engineer for the Grinnell Company.
Q. What Department do you cover?
A. The Engine~ring Department.
Q. What territory?
A. North and South Carolina.
Q. How long have you worked for the Grinnell Company~
A. Since June, 1923.
Q. What were you duties at the time that this accident occurred at the Virginia Bonded Warehousef
A. Well, my duties commenced on the signing of the contract, when a copy was forwarded to me. On receipt of the.
contract. we go out and make a survey of the premises to be
equipped with sprinklers. 1\fter that survey is made and
brought into the office ~nd the detail plans are prepared, those
plans are forwarded to the home office of the orpage 391 ~ ganization and the insurance companies for insurance on the property. · After those plans are
approved, the material is ordered and detail stock lists are
made out for material.. After they have gone through the
shop, detail plans are made out for the construction department and they send men to do the work.
Q. Was that practice followed in the case of the Virginia
Bonded Warehouse¥
A. Yes.
Q. You spoke of sending copies and taking it up with the
insurance companies for insurance on the property. Who
took that u11 in the case of the Vjrginia Bonded WarehouseY
A. The Southeastern Und~rwriters Association.

r·

--~----~---

--

City of Richmond v. Va. Bonded Warehouse Corp.

255

Q. Did you personally handle that?
- A. I did.
Q. Are you familiar with the rules and regulations Qf t;he
Southeastern Underwriters Association!
A. Yes.
Q. Are those rules written or verbal rules 7
A. Both.
Q. There has been some discussion about the rules for cutting off the water supply from the sprinklers. Can yon tell
us whether there is any such rule, and, if so, what it is~
A. Yes. It has been a custom always to never
page 392 ~ cut off the water supply unless it is necessary,
and then with permission. In a case of this kind,
there are two supplies for sprinkler purposes, one is a gravity tank on top of the roof, and a gravity water supply is
the best water supply that you can have ,for a system, and
therefore it is termed by us the primary supply. Supplementing this, where it is possible to do so in cities, connection is made to the city water main, which is called the secondary supply; and,- as an auxiliary, a fire department connection is made so that the fire department can use it when neeessary.
Q. That is the Siamese connection, is it l
<3 A. ~hat is the Siamese connection.
Q. That is a tertiary supply?
A. That is a tertiary supply. The insurance companies do
not want all the water supplies cut off, and I would feel that
if I were to ask the insurance companies-

Mr. Leake: If Your Honor please, I object.
· The Qourt: I don't think that is the proper kind of testimony.
By Mr. Parrish:
.
Q. Just tell us if it is a rule and regulation that you speak
of, or the course of dealings between the insurance companies
and the Grinnell company T
A. The rule is just that you. are not supposed
page 393 ~ to cut off the water supply; you are not only not
supposed to, bJit you can't do it unless it is necessary to cut it off.
·Q. And if it is necessa~y, what do you have to do?
A. We have to get permission to do so.
Q. And that is the rule of the Southeastern Underwriters
.A.ssocia tion Y

•
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A. Yes, sir.
Q~ Did you get permission in this case to cut the water
supply offY
A. 1 can't say about that, because I did not handle the
actual construction work.
.
· Q. As a matter of fact, from what has been said in the
testimony which you have heard, did the Grinnell Company
ever cut the water off~
A. }'rom the city valve you mean Y
Q. From anywhere ~
A. No.

Mr. Leake: If Your Honor please, I object to his asking
the witness what the testimony shows.
.
The Court: That is true, but it is a matter of common knowledge from the testimony in this case.
page 394

~

By Mr. Parrish:
Q. If, in the course of such work as was being
done in this case, the owner of the property, in other words,
The Virginia Bonded Warehouse Corporation, undertakes to
have the city water cut off, and the city water people come
and report that it has been cut off, would you regard the act
of closing this main gate valye that has been shown on th~
diagram as an act of requiring permission from the Southeastern Underwriters Association, under their rules and regulations, or is it such an act Y
Mr. Leake: If Your Honor please, I object.
The· Court: I think the question had better be put in a
shorter form without assuming the things you have assumed~
Mr. Leake: My objection is not to the form. of the question, but it is as to how he regards it.
·
Mr. Parrish: Instead of saying, do you regard it as an
act, I will say is it an act that requires the consent of the .
Southeastern Association.
.
Mr. Leake: I do not think he has predicated the question
·
on the evidence, as· I understand it
Bv Mr. Parrish:

. ~Q. Under the circumstances shown by the testimony, Mr.

page 395

. Bogart, was the turning off of that main gate
~ valve an act which requires permission from the
Southeastern Underwriters Association Y

City of. Richmond .v. Va. Bonded Warehouse Corp.

257

·. Mr. Cannon: If Your Honor ple,ase, we object to that.
Mr. Leake: I don't think that is proper.
Mr. Cannon: Let him put in the rules.
Mr. Leake: I don't think the witness can say whether it is
within the rules, or not.
The Court: The witness has said that he is familiar with
the rules. I don't see why he cannot testify whether it is
in accordance with the rules, or not.
·
Mr. Leake: Yes, but that is necessarily his opinion.
The Court: Is there a written rule on that subject?
Witness: No·.
.
Mr. Leake: Let him state what the rule is. I object to his
giving his opinion.
Mr. Parrish: If Your Honor please, the gentlemen have no
standing to make this objection at this time. They took the
witness ~Ir. Abbey, who is nowhere near as familiar with the
rules as Mr. Bogart, and cross-examined him at great length,
and possibly succeeded in confusing him a little
page 396 ~ bit. I am t!ying to straighten the matter out for
the benefit of the jury.
The Court: Why not ask the jury if, under those circumstances, the matter of turning off the gate valve was a question that was governed by any rules or regulations of the
Southeastern Underwriters Association, and, if it was, then
he can say so.
Mr. Parrish: I am ·perfectly willing to ask that question.
At the same time, I do not like to withdraw the other question and if Your Honor rules against it, I would like to note
an exception.
The Court: I think it would be better to ask it in the way
I have put. it.
Witness: I should say that was governed by a rule of usage,
that it would b~ necessary to get their permission.
The Court : Do I understand you to say, · or not, whether
that matter of turning off that valve was a matter which is
governed by the ruleE= and regulations of the Southeastern
Underwriters Association?
Witness: It is ·.not governed by the printed
page 397 ~ rules.
, .
The Court: I am not talking about the printed
rules. I mean the rules and regulations in general.
Witness : Yes, sir.
The Court: That is governed by a rule that is not printed f
Witness : Yes, sir.
Mr. Cannon: How was it promulgated?

258

Supreme ; Cour.t of Appeals of Virginia.

Witness: If I can answer that this way, I might say there
were no rule.s governing sprinkler installations when they
began to be installed. The method of installation determined
the rules; the rules were formulated after that.
Mr. Leake: If Your Honor please, I object.,. The contract
·speaks of rules and regulations. I submit that custom and
practice are not rules and regulations.
The Court: When were rules and regulations promulgated,
or made by the Southeastern Underwriters Association~
Mr. Parrish: The witness has just said that the rules and
regulations were not promulgated on any special occasion, .
. but the sprinkler business is older than the Southpage 398 ~ ea.stern Underwriters Association and the South·
eastern Underwriters Association adopted the
rules and regulations of the sprinkler business. ·
The Court: About when 'vere the rules promulgated?
Witness: I mean when the sprinkler systems were first introduced and began to be put in, there were no rule.s to govern them except common practice.
The Court: This contract was made between the Virginia
Bonded Warehouse Corporation and the Grinnell Company
in May, 1923. That contract especially refers to the rules
and regulations of the Southeastern Tariff Association. Now
we are speaking of the rules and regulations in effect at that
time.
Witness: Well, the only thing I can see there is, that while
there is no printed rule, I know that we would not be allowed to cut off all the water protection without the permission of the Southeastern Underwriters Association. I have
simply had that driven into me so frequently that I know that;
it is the policy I am governed by.
The Court : Is that a well recognized rule bepage 399 ~ tween the Southeastern Underwriters Association and the sprinkler companies ~
Witness: It is.
The Court: Wa.s that rule in existence when this contract
'vas adopted T
·
Witness: It was.
By ~Ir. Parrish:
Q. Mr. Bogart; you have heard this proposed test described, have you not?
A. Yes, sir.
Q. Would that test have necessitated cutting off the water
supply from the tank Y

r~--~---

-------
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A. It would.
Q. Would it have been necessary to secure the permission
of the Southeastern Underwriters Association to make that
test?
A. It would.
.
Q. You say that you regarded the tank water supply as
the prinary supply. By that do you mean the supply on
which you are mainly depending Y
A. Yes ..
Q. What is the ordinary practice or custom in the sprinkleri-n,g business when it comes to having the city water cut
off f What do the sprinkler men do under such circumstances~

A. Why, they notify the owners and the ownpage 400 ~ ers have the city men come down and cut the
water off. Of course the insurance companies
are also notified.
·
Q. The sprinkler people themselves do not see about cutting
it off, do they?
A. No.
. Q. And it is not necessary for the sprinkler people to get
permission for cutting off the city water, because they do
not attend to it; is that correct~

1\Ir. Leake: If Your Honor please, I object. I don't think
that is correct.
The Court: If he does not have anything to do with it, he
·
does not have to get permission.
Mr. Leake: I do not think that follows from the contract.
I want to note an exception to that.
CROSS EXAMINATION.
By 1\tir. Leake:
Q. You testified that copies of the plans of this installation
were furnished by you to the Southeastern Tariff Association?
A. Yes.
Q. So that under your practice you did yourpage 401 ~ self have contact with the Underwriters Association in reference to the details of this installation?
A. Yes.
Q. Now those plans which you furnished the Southeastern
Association showed that a pipe connection would have to be
made in the valve room of warehouse A, did they Y

2®

..
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A. Yes.
Q. ·At some time during the installation Y
A. Yes, sir.
·
Q. So the Southeastern AssoCiation was advised by you
or your company that it would be necessary at some stage to
make a pipe connection with the pipe that led from warehouse A to the city water main, was it Y
A. Indirectly, yes.
Q. Was it not directly advised, beca-qse you say you made
. a copy of the plans sho.wing that for them~
A. Yes, they did show that.
Q. So the Southeastern Tariff Association was advised
that such a connection was to be made in those plans, and
advi~ed by you, was it Y
A. Yes.
Q. They knew that whatever was necessary to make that
connection in warehouse A valve room would have to be
·done, didn't they ~
.
A. They did.
page 402 ~ Q. So that if it was necessary and proper for
a test to be made before the connection was made,
.the insurance companies, through the Southeastern Asso~
ciation, were advised of that fact, were they not Y
Mr. Parrish: If Your Honor please, I object to that question. It is not based on anything.
The Court: I think the objection is a proper one.
By Mr. Leake:
Q. They knew that the water would have to be -cut off to
make the connection, by the plans that were sho'vn them,
didn't they Y
A. From the city.
Q. Did it have to be cut off from the reserve supply also Y
A. It would not
Q. As a matter of fact, I understood there was an automatic check valve there that did cut it off, so that the connection could be made. Did you hear the testimony?
A. I heard part of it.
Q. I understand that is automatic. Is it Y
A. The check valve, yes.
·
Q. If that was so, there wasn't any necessity for the Grinnell Company to go further and cut the valve off, was there T
A. I don't quite get you there. When I say cut off the

City of Richmond v. Va. ~onded Warehouse Corp.

261

·
primary supply, I mean cut it off from the buildpage 403 ~ ing, the protection, and not from the city. That
is cut off from the city by "the check valve.
Q. I am talking about the city supply.
A. Well, I will say it in this way. 'l'he gravity supply and
the city supply are both on the sprinkler system. The sprinkler system is the mutual connection.
Q. There was not any necessity for the Grinnell Company
cutting that valve off, because the system had the check
valve which checked the flow from the reservoir system anyhow, didn't it?
A. It was a protection.
Q. They did not rely on the check valve only, but they
turned that valve also?
A. Yes, sir.
Q. That had the effect of cutting it off when they turned
it, whether they had to do it, or not, did it?
A. Yes.
Q. It had the effect of cutting off the entire city supply
from warehouse A and also from warehouse B, did it f
A. That is correct.
Q. Now you say you understand that whenever they undertook to cut off the water supply, they had to get permis~ool

·

A. Yes.
Q. That would apply to cutting it off from the street as
well as from the reserve system, would it f

page 404}

A. Are you referring now to the inside gate
valve or the outside gate valve?
Q. I am referring to the rules of the Southeastern Underwriters Association that you have referred to, according to
which you have said that you are not allowed to cut off the
water supply without permission given you. I say, would
not that apply to the water coming from the city as well as
to the reserve system?
A. Yes.
Q. So the Grinnell Company had no right to turn that
v·alve off the city water supply without permission, did t~eyY
A. That's right.·
Q. Are you aware of a little book entitled, "Regulations
of the National Board of Fire Underwriters Governing the
Instalhttion of Automatic Sprinklers''¥
A. Yes.
Q. There is no such rule in that book as you have testified
to, is there 7
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A. I think not.
Q. And Yl1t this is. a very elaborate system of rules that
is supposed to govern these installations~
A. Yes, but it is not complete. Amendments are frequently
made to it and supplementary rules.
Q. This is of 1922 and seems to govern in depage 405 ~ tail the installatiori of these systems and it has
over a hundred sections. They provide for the
furnishing to them of plans, whie.h you said were furnished
them, among other things, and a great many other details.
As far as you can find, is there any such rule in that printed
book, issued in 1922, which requires such a permit as you
have said is necessary T
·
A. I don't think such a rule is in that book.
Q~ Then there was no!. such a rule in 1922, was there Y
. .A. No printed rule.
Q. Are you aware of any later edition than 19227
A. I think there is a later one than 1922; I think there is
an issue of 1924-; I won't say ·certainly.
Q. These are the printed rules that governed installations in 1923, ·are they not?
A. Those are the printed rules that governed; and, in addition to them, you are also subject to verbal rules from the
inspector. That book does not deprive him of making any
other rule for you. He can come around and tell you to
·
change this and change that. That is not final.
Q. These are the rules issued by .them for the guidance
of the public T
.A. Those are the Southeastern Underwriters Association's
·rules, but the inan who had knowledge of the sprinkler busi'ness could take those rules and lay you out a right up to
·
date sprinkler installation.
page 406 } Q. But you say, I understood, that notwithstanding those rules, or the alleged custom, or
what you spoke of as a rule of usage, you would not get permission to cut off the city supply?
.
·
·
A. I beg your pardon~
Q. I say, I understood you to say-I may be wrong-in
your examination in chief, that notwithstanding the rule of
usage you talk about, you would not get such a permit to
· cut off the city supply, or did you say thatY
A. I don't think I said that.
Q. When they cut off that valveA. The city valve outside~

I
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Q. Yes; that materially decreased the fire protection, did-~
it not?
.
.
A. I would not say materially.
Q. You say cutting off that high pressure water main in
the street from· the building,. with such an installation as
this, dfd not materially decrease the fire protection f
A. It ~ould decrease the amount o.f protection, but I would
not say materially.
Q. Well, whether materially or not, the effect of It is to
put it entirely on the reserve system, is it not T
A. Yes.
.
Q. And when the reserve system.)gave out, there
page 407 ~ would not be any protection left T
A. There would not.
By Mr. Cary:
Q. Mr. Bogart, I- understand that you rely o:p. a rule of
the Association, which is not to cut the water off from the
tank unless you get permission 7
A. That is correct.
Q. is_that why the test is not made to· see if the city water
is on f
·
A. I don't know that I 'vould say that that is the reason
why the test is not made. I never saw or heard of a test being made afte.r the city cut off the valve. · The primary supply is kept on the sprinkler system in order to keep the protection from being taken off. · If you cut· off the water supply from the city ·and then cut o1f the water supply from the
tank, you have cut off all -protection. I have had it called to
my attention repeatedly, about three or_ four times a year
from having reports sent to me showing losses from fires in
sprinkler equipt buildings, and the biggest losses are where
the valves are cut off. Therefore, if you cut off the city
.supply and then cut off the gravity supply and make the system entirely dead~ you have not only placed your company,
but the insurance company and the· owner, in a
page 408 ~-position to have a loss. I think that is a ·very
serious ·obstacle to such a te·st.
Q. That is the reason for the rule of the Southeastern Underwriters Assqciation, is it~
A. Yes.
Q. And that is the rea.son for your not making the tes~,
-on account of that rule, is it Y
. A. Yes. If I requested to make the test by cutting off the
city water supply and the reserve supply, I would expect the
·
request to be refused.
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. Mr. Cannon: We object to that expression of his opinion
of what the Underwriters would do.
·
By Mr. Cary:
.Q. That is the reason for your not making the test, the
rule of the Underwriters Association, is it~
: A .. .I would not say that is the reason for not making the
test. I 'vould not have thought of makiJ!g the test anyway.
-I would not have tried to make the test anyway. But my
reason for not asking to make the test would be on account
,
.
of that cuttin~ off ot the water supply.
, Q. I undersr~nd, though, that the reason the test is not
made is because of the rule of the Association that you must
not cut off the fire protection from the building!
page 409 ~ A. 'l'he reason that the test is not made Is
b~cause it is not considered necessary.
· Q. That ·is a- matter of opinion, but the rule is ther~, and
you have said it is a rule between the Underwriters and the
Grinnell Company, and it is a verbal rule, have you not!
_ A. That both water supplies should not be cut off!
Q. Yes.
A. Yes, I should say that.
Q. Then it is that rule that prevents it, and not any custom about it, is it not 7
0
A. Well, that rule night prevent that. I woula not say
that that rule was made to prevent that test.
The Court: I did not understand him to say that the rule
prevented it from being done. I understood him to say that
it .prevented it from being done without the consent of the
Southeastern Underwriters Association.
By Mr. Cary:
Q. Now, then, the water in the tank 'vas supplied by the
·city main, was it not Y
A. Yes.
Q. It could not have gotten there otherwise, could it Y
A. In this particular instance I don't think
page 410 ~ so.
.
.
By. Mr. Cannon:
Q. Don't you know it could not~
A. Well, it has been a long time since I looked at the layout. I cannot say whether there was any pump feed system
up there, or something ·of the kind.
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By Mr. Cary:
Q. You might look at the plan and see.
Mr. Parrish: I think we can admit that the city main was
the only source of water.
A. I am perfectly willing to admit that the bypass there
was the only sou.rce of water.
By Mr. Leake:
Q. 'All that you had to do when that water was cut off in
making. this test to get it back on was to turn the valve,
wasn't it Y I am talking about ~he reserve supply.
A. Yes; the only thing we would have to do would be to
~@~

.

Q. If a fire broke out, all that you would have to do would

be to turn the valve to put the water back on~ ·
A. Mr. Leake, provided your test did not nepage 411 ~ cessitate the drainjJlg of that tank.
Q. I don't understand that it did. The test we
are talking about now only drained between the two valves;
I am assuming that.
A. Yes, that would be true.
Q. All that would be ner.essary to be done if a fire broke
out to get the benefit of the reserve system would be to turn
the valve back, would it Y
A~ Yes, go to it and turn it back.
By Mr. Parrish:
Q. At what stage of progress of a fire is· the chief use
of the sprinkler system Y
_
A. Mr. Parrish, the principal use of the sprinkler system
is to put the fire out when it starts.
Q. Mr. Leake examined you about the possibility, when a
nrc broke out, of turning the valve on. What has your experience led .you to believe would. be the result of turning
the valve on after the fire starts'
A. I should judge it would be a heavy loss.
Q. In other words, the chief value. of th~ sprinkler system
lies in getting it on the fire when it starts, does it 7
A. Immediately.
.
Q. Where is the check valve that we h~ve been ,speaking
_
of on this plan Y
A. (Indicating) Right here.
page 412 } Q. There is a check valve there Y
A. Yes.

-------------~--------- - - - - - - -
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Q. Does that check valve in any way prevent the water in
the tank from going into the sprinkler system ~
A. No, sir.
Q. The only function- that serves is to keep the water
from flowing back into the city main, is it1
•
_
A. That's right.
·
- Q. N ot,vithstanding the check valve being there, does not
the water in ~he tank on the roof function in the system just
the same as if the check valve was not there~ It does not
k~ep the water in the tank from going on the sprinklers,
does itY
.A.. No, sir. Here is the line from the tank; it comes down
here. This drip pipe comes over here. This is. the pipe
leading up to the sprinkler. This pipe comes down here and
connects this reserve with the sprinkler system.
Q~ It does not come anywhere near the check valve, does
it~

.A..- No, sir. This same pipe goes along h~re and drops
·
down here and goes up there.
Q. The function of the check valve is to keep the auxiliary
supply from draining into the street main, is it Y
A. Yes.

page 413

~

Mr. Cannon: How many stories are there to
this warehouse?
~Ir. Hoadley: Five.
Mr. Cannon : Is the sprinkler sustem on all the floors Y
Mr.. Hoadley : Yes.

By Mr. Parrish:
·Q. Mr. Bogart, is the tank supply on the roof sufficient
to put out ordinary fires Y
A. Yes.
Q. You say that cutting off the city water did not materially affect the fire protection of the Virginia Bonded Warehouse Company. By that, you mean, of course, so long as the
tank on the roof was full~
.A.. Yes.
Q. By that you mean that so long as that water was not
used up, you had plenty of protection Y
A. Yes.
By Mr. Cannon:
Q. In the case of an installation where there is no reserve
system, no. tank at all, but only a direct c(>nn~ction -with the
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city main, whe11: you make ·the connection there you cripple
the whole system while you are making it, do
page 414 } do you not ~
A. You do.
By Mr. Parrish:
.
Q. And that is the reason why you have two ways -to se ..
cure thi~ protection, is it 7
A. Yes. I might add that when you have only the city supply, you do have the Siamese connection, so that if the city
system is curtailed the fire department can go there and
pump water through that system.
Q. Through the Siamese connection 7
A. Yes.

0

Witness was then excused.
page 415 }

JOHN B. COLEMAN,
Was duly sworn and testified as follows :
DIRECT EXAMINATION.-

By Mr. Parrish:
Q. Mr. Coleman, where do you live and what is your occupation?
'
A. I live in Providence, Rohode Island; I am Chief Engineer of the Grinnell Company, Incorporated.
Q. How long have you been with the Grinnell Company?
A. With the exception of the World War I have been with
them since 1900.
Q. Twenty-five years?
A. Yes, sir.
.
Q. How long have you been ·Chief Engineer of the Company?
A .. Since 1921.
Q. ·were you Chief Engineer of the Company at the time
this work was done down here?
A. Yes, sir.
Q. Do you have general supervision of all the work the
company dooes Y
·
A. General supervision of all construction work
page 416 } the company does.
Q. Where do you do work~
· A. All over the United States and Canada.
Q. Are you familiar with the business in a general way,
0
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that i~, the general conduct of the busines.s, its usages and
practices 7 ·
~. 1res, sir.
.
Q. You have heard the testi.Ipony in this case. Is it the
• custom under .such circumstances to make a test to see whether
the city has turned the water offt
.A. lt is not customary to make a test under the conditions
that existed down there.
·
Q. Why is it ·not customary Y .
~. Because up to this time, this particular case, we have
never had a case of serious leakage of pipes from the city
gate valve after the city gate valve was closed.
Q. How many installations are you acquainted with f
A. Over 2000 personally.
_Q. ln all of those installations was it necessary for the
same course of proceeding to shut off the outside water
supply to be followed Y
·A. No, sir, it was not necessary in all of those cases. Per.
haps I had better explain that by detailing briefly
page 417 ~ what we do. We execute about 1800 sprinkler contracts a year ; 1200 to 1400 are absolutely new
equipment; the balance, 4 to 600, is extensions of equipment
already in. In not all of those cases is it necessary to shut
off the city connection; in probably not more than 100 cases
a year is it necessary to shut off the city connection.
· Q. You do have a great many such cases, do you Y
A. Yes, sir.
Q. But it is not customary to make such a test~
A. No, sir.
·
Q. Why is it not necessary to make such a testY
.A. In the first place, our own experience has .shown us
th.at valves, once they are closed, there is no serious danger
of leaking. There may be some leakage because of the sediment at the bottom of the valve, or some obstruction in the
valve, but that is comparatively small and would not prevent the prosecution of our work. In the next place, the experience of the people writing the insurance on these fire protected or sprinkler protected risks throughout the country
have been such that they do not want us under any conditions to cut off all the water supply from the sprinkler system if it can possibly be avoided. Therefore, in any case
where there are two sources of supply, our men are instructed by me to maintain one of those sources
page 418 ~ of supply in operation on the sprinkler system at
all times while working on the job.
·

·.
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Q. If this test had been made in the manner proposed,
would one of the systems of supply have been on all the time~
.A. Both would .have been ott in the manner proposed.
Q. Would it have afforded protection from fire during the
time it was offY
.A. No, sir.
Q. It has been assumed that it would take anywhere from
30 minutes to 3 hours to make this test. Would there be
danger of fire developing during that time f ·
A. In this case I would say it would take approximately
45 minutes to make the test. This same year, 1923, we were
remodeling the sprinkling system in a cotton mill in New
Bedford, Massachusetts-

Mr. Leake: If Your Honor please, I object to that.
The Court: It cannot com~ in that way. You may state
gener~:ll results.
Witness: I have known cases where we had a man stationed
at the post inclicator valves outside of the building ready to
turn them on in case of fire, and have known a loss of $5,000 in sur.h a cese.
page 419

~

Mr. Leake : If Your Honor please, I don't think
that is proper testimony. I move to strike it out.

Objection overruled and plaintiff excepts.
By Mr. Parrish:
Q. Would you say that a sprinkler system would not operate to advantage if it was not turned on until the fire was
discovered Y
A. I would say it would not.
Q. What is the chief object of a sprinkler system Y
A. Stopping a fire when it starts.
.
Q. What would you say is the prime necessity for stopping
the fire when it starts Y
A. Having the water on the system at all times. When I
say water on the system, I mean up to the check valve in the
dry pipe system, and in case· of the wet pipe systein the water should be up to the sprinkler lieads, under pressure.
Q. Was the supply of water in the tank on the roof in
this ca.se, or· the city water, regarded by the sprinkler people
·as the primary supply, the one in which they put their prin.cipal dependence?
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· · A. Without knowing the relative pressures in both cases, I
can't tell you.
·
.
page 420 ~ Q. I am not referring to the one of strongest
pressure, but which would be regarded as most reliable and apt to be there in case of fire?
A. A gravity tank is the only supply that is regarded as
being there always; it is an absolutely reliable supply.
Q. Was the supply of 30,000 gallons on the roof sufficient
to put out any ordinary fire?
A. Any ordinary fire, yes, sir. As a matter of fact, at
least 85 per cent of fires ·are put out by approximately 5
sprinklers; that would be about 150 gallons a minute; 30,000
gallons would operate them 200 minutes.
Q. Does it happen very frequently in the sprinkler business that fires occur while the system is turned off?
A. Yes, sir.
Q. Is a very high percentage of the losses attributed to
that causE!?
A. A very high percentage of losses is attributed to that
cause, yes, sir.
Q. Not having water on tap?
A. Yes, sir.
page 421

~

CROSS EXAJ\IIINATION.

By Mr. Leake:
Q. 1\IIr. Coleman, I understand your company is in the
habit of making connection with 'high pressure water mains
which, if the water is turned on, is liable to create enormous
damage to property, without making any test whajever to
see whether the water is on?
A. That is not so. In the first place, my company does not
make connections to high pressure mains. Connections to .
. high pressure mains are made by the cities with which we
do business, and we connect to those connections which they
furnish us. ·
·
Q. Well, I will change my question. You are in the habit
of making connections with pipes which connect with the
city water main, whether high pressure or not, the release of
water from which will create enormous damage, without making any_test of any sort to see whether the water is on or off
the pipe, are you?
A. I cannot answer that question by saying no, or yes.
As a matter of fact, the city water connection is made in
this manner. The city puts in the connection, closes the valve,
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runs the pipe in~o the. property in which you are going to do
the work, or to its curb line; you take it at that
page 422 ~ point; you lay your pipe and do your work accordingly; you test your work inside for tight- f ·
ness; the city turns the 'vater on and you turn your valve- ·
and the work is .satisfactory. That is not similar to this con- .
' .
dition down here at all.
Q. This condition down here was where the pipe to -a city
main was tapped and resulted in many thousand dollars of
damages, and it was done by you without making any test to
find out whether the 'vater was on, or not, was it not 1
A. Yes, and we do it in thousands of cases ; we depend on
the City's information conveyed through the owner that the
gate valve has been closed.
Q. The contract with the Virginia Bonded Warehouse Corporation for this installation was made with you and in the
City of Richmond, was it not?
A. Yes, sir.
Q. And you undertook in that contract to do the work in
a workmanlike manner, did you not?
A. Yes, sir.
Q. You admit that you not only did so in this case, but
that you ·are in the habit of making connections with pipes
of this sort without making any test of any kind to see
.
whether the water is on.or off, do you'
A. In such and similar case.s to this, hundreds and thousands of them, yes, sir, because once the city gate
page 423 ~ valve is closed, no water can pass.
Q. Suppose the city gate valve was not closed?
A. That is not our fault and we cannot control the city
valve.
Q. You do not either make a test yourself to see whether
the water is on, or not, or check up what is supposed to
.
have been done by the city men, do you?
A. No, sir.
Q. Although you made a contract with the plaintiff· that
you were going to do this work in a workmanlike manner,
you say yon shifted part of the responsibility for that to
the City of Richmond, do you?
Mr. Parrish: If Your Honor please, I object.
·
The Court: I do not think the guestion is fair in form.
Mr. Leal{e: I withdaw the question.
Bv Mr ..Leake:
·Q. As a matter of fact, your custom i.s to make this sort
0
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of connection and to rely upon somebody else as having
t'urned the water off, is that soY
·
·
A. In that kind of case, yes, sir. In the first place, :we
have no control over the valve ·which cuts off the water, and
therefore we have to rely on the people who have
page 424 ~ control of that valve.
Q. And yet you make no test or check up io
ascertain whether or no~ the p~ople who have control of
that valve have controlled it properly; is that sot
A. No, sir.
Q. And that is the custom of your companyt
A. Yes, sir, it is the custom of the business. I have trained
most of the young engineers who are. working on it and I
know what they do.
Q. Now, Mr. Coleman, there has been a lot of talk about
taking away fire protection during the time it would take
to make the test. When everybody is in the warehouse would
you say that is a very serious matter, twenty minutes or two
hours ·I don't care which, for the warehouse to be deprived
of fire protection t
. ,
A. Yes, sir, I do say it is a serious matter.
Q. You know what happened in this case; you know that
.warehouse C was deprived of fire protection for two weeks~
A. It had never had it.
Q. But it would have had it but this accident.
A. Yes, sir. I would like to correct that statement. No,
sir, the accident had nothing at all to do with the delay in
giving protectio~ to Warehouse C, nothing at all. The fact
is that the elbow which was used in 1909 was
page 425 ~ different in dimensions from the T that wa§ used
in 1923, therefore a different T had to be pro·cured.
Q. Whose fault 'vas that Y
A. I can't tell you. There was probably no fault there.
Q. It wasn't ours, was it~
~~- No, sir.
Mr~ Cannon: It was not the fault of the City of Richmond,
was itt
Witness: No, sir.

By Mr. Leake:
Q. And you are advised that twenty minutes is a very m·aterial matterY
· A. Yes, sir.
0
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Q. Even though the failure to make the test resulted in a
damage here ·of $12,000 Y
A. Yes, sir, and I still regard it as a very material matter,
Q. You had rather risk a loss of $12,000 than deprive the
warehouse of fire protection for twenty minutes, had you Y

Mr. Parrish: If Your Honor please, I object to that ques.
The Court: He didn't say that.
·
Witness : This question just brought up brings up the other
· question that I was not allowed ,to answer and
page 426 ~ bring out some instances that have already h~p
pened.
Mr. Cannon: We object to other instances.
.
The Court: You can state the result of your experience,
but do11~t state what happened in' Bridgeport, Connecticut.
Mr. Leake: You can go ahead and state it under my objection.
The Court: You can say that your experience is so and so .

&~

.A. My experience is that it is a very unwise thing to leave
a sprinkled building 'vithout protection when· it is possible
to leave the protection on from any source.

By Mr. Leake:
Q. You have already stated that. What I am doing is
making a comparison between the fire protection you lay so
much stress on, and the other circumstances, tending to show
whether your company used ordinary care, or not. It is just
a question for the jury, that's all. What I want to show is
this: as a matter of fact your policy not to make a test resulted
in this case in this loss, didn't it Y
Mr. Parrish: If Your Honor please,. I think that is also a
ttuestion of law.
Objection sustained and
page 427

~

p~aintiff

excepts.

By Mr. Leake :
Q. ·If you had made su·ch a test, this loss would
uot have resulted, would ·it 7
A. I should say· not.
· Q. Well, then, the failure to make it resulteg in the loss.
tlid it not~
A. No, sir.
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. Mr. _Parrish: That does not follow at all.
The Court: The witness admits and everybody ean see that
if he had made such a test, he would have seen that the water was not cut off, but he cannot say it resulted in the loss.
Mr. Leake : I note an exception.
By ~Ir. Cary:
Q. Mr. Coleman, you said that you had had for several
years no accidents in cutting off the 'vater from the city?
A. You didn't understand what I said.
Q. I understood you to say that the custom not to do this
had caused for a long time no accident, the ~ity cutting off
the water.
A. I said I had never had an accident of this kind due to
the failure of the city to cut off the valve up to
page 428 } this single case.
Q. Did you ever hear of a case where a water
valve standing near the curb in front of a building cut off the
water to a building across the street ~
A. There are any quantity of such cases. You are speaking
now, I predume~ about tl1e connection to warehouse B?
Q. Yes.
,
A. TheE are any quantity of cases of that kind where the
insurance companies compel the insurers to put in a valve
to control the line. If such a valve is placed across the
street from the property protected, t.he reason for that is
possibly the difficulty of getting at the valve if it was in front
of the property protected, in case of its destruction.
Q. If this valve was put where it was, was it probably on
account of the insurance company compelling it Y
A. I can't say that. I say it is constantly done by the
insurance companies. In this case it was done in 1909 when
I was in the west.
Q. It was not done in 1909; it was done in 1914.
A. If it was done in 1914 I was not in the west. If you
want my opinionQ. You disclaim, I understand, any knowledge of this particular one Y
A. Yes, sir.
Q. But when they are placed there, it is genpag·e 429 ~ erally because the insurance companies require
it, is it Y
A. Yes, sir, and it is generally done with the approval of
the city where they do it.
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By Mr. Parri~h:
,
Q. Mr. Coleman, in .your experience in the sprinkler busi~ess have you known of many fires occurring, or getting beyond control, in a period of less than thirty minutes Y
A. Ye&, sir.
Q. A great many? .
A. A large number of the heaviest losses on sprinkled
properties.
.
Q. Have those losses even rlin in excess of the $12,000 loss
in this case ?
·
·
· A. I have kJlOWn that to happen; one $600,000 loss, one
$1,200,000 loss, and one $2,000,000 loss.
Mr. Leake: If Your Honor please, that is the same thing
that· has been ruled out before. I ask the Court to rule it out.
The Court : I think he means when the sprinkler ~ystem was
'
out of order twenty minutes.
~Ir. Parrisl,l: That is what you did mean, isn't
page 430 } it?
Witness: Yes, sir.
Objection overruled and plaintiff excepts.
By Mr. Leake:·
Q. What losses are you talking about now?
A.· One of them was the Sheppard Stores in Providence,
one of them was at the Cocheco Manufacturing Company's
mill, one was the Union Switch and Signal Company in Swissdale, Pennsylvania. Those are the three largest I mentioned.
Q. The sprinkler system being out of commission for twenty minutes?
A. The sprinkler system was out of commission, and in
less than twenty minutes in one case, six minutes in one
case, the fire caused the loss.
Q. You left us under the impression that those losses happened because the sprinkler system was cut off for twenty
minutes. I understand that is not \Vhat you mean.
A.. It started when the sprinkler was wholly cut off; I
said the sprinklers were off not more than twenty minutes
after the fire started in this case.
Q. We are talking about before.
A. In some cases they start within three minutes. At the
Sheppard Stores tlie fire started in three minpage 431 ~ utes and the loss in that case was over a million
dollars.
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Q. Is there any reason why a fire should start any quicker
·
with the sprinkler system off than on Y.: .
A. No, sir.
:·~ ·
Q.· That has n:othing t.o do with the start of the fire, has itY
A. No, sir, it has nothing to do with the starting of the
fire.
·
Q. That is a. matter entirely independent of the sprinkler!
A. Yes, sir.
.
Q. So it na~row.s down t9 th.e. genertU liability of the property to fire, regardless of the sprinkler, as to the danger of
cutting it offY
A.. Yes, sir, that is true.
Q. And you regard the .withdrawing of that protection for
twenty minutes as a very serious matter, do you Y
A. I regard it as a very serious matter, yes, sir. If I
.might give you another instanceQ. No, I don't want you to give another instance.
Mr. Parri.sh : If Your Honor please, he has been asking
about. that.
The Court: I don't think counsel invited another instance.
page 432

~

By Mr. Parrish:
Q. Do I understand that you testify, not mentioning particular cases but from the general run of cases,
that a sprinkler syste~ can be turned on after ten, twenty
or thirty minutes and be unable to put out a fire~
A. Yes, sir. ·
Q. When the sprinklers have been turned off for a certain
l~ngth of time and a fire starts and the the spr~nkler.s are
then turned on, they cannot put it out Y
A. The sprinklers were turned off an hour or two in one
.case, in another ·case three m,inutes, without putting out the
·
fire.
(Question read to witness) Yes, sir, the fire can start to
such an extent that the sprinklers are inoperative.
Q. The fifteen or twenty minutes would not be the cause
'of ·the fire starting, .but the thing is the length of time the
sprinklers are off after the fire starts~
A. Yes, sir.
By Mr. Leake:
Q. You d~n 't mean that a fire starts because the sprinklers
are cut off fifteen or twentv minutes Y
A. No, sir. Fires occur during the time they are on~

0
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By Mr. Cary:
Q. Mr. Coleman, in the case of the million dollar fire you
mentioned, the fire .started outside of the buildpage 433 ~ ing. the sprinklers were in, didn't it Y ·
A. Yes, sir, it started not outside of the plant
in which the fire occurred, but outside of that building, in
their adjoining building.
Q. So the sprinkler system does prevent a fire originating
and burning through a city, does it?
A. Yes, sir.
Witness was then excused.
Defendant Grinnell Company Rests.
page 434

~

EVIDENCE FOR CITY OF RICHMOND IN
REBUTTAL.
R. F. CRESON,
Was duly sworn and testified as follows :
DIRECT EXAJ\tiiNATION.

By Mr. Cary:
Q. Mr. Creson, what is your occupation?
· A. I am an engineer in Virginia for the Southeastern Underwriters Association.
Q. That is the Underwriters Association which has been
spoken of so frequently in this case, is it Y
A. It is.
·Q. How long have you been with the Southeastern Underwriters Association Y
A. You mean now ~
Q. Yes, sir.
A. Six and a half years.
Q. Does the Southeastern ·Underwriters Association have
to do with the inspecting of automatic .sprinkler systems 7
A. We are the only inspecting and rating organization in
this instance. There are others. I don't think they carry
mutual insurance, therefore we are the only inspecting organization.
·
Q. Have yon had any experience in the matter
page 435 ~ of handling automatic sprinklers-inspecting
them~ If so, tell the jury.
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A. We make periodic inspections, possibly ~vecy tP.r~~

:mQntha, of ~very ~prinkl~r syst~m ill. th~ st~te ou. whj.Qh th~re
!$ inaurftnce. · ·
Q. Have you been sitting in Court he11rmg the teatiJno:nyY
A, l hea::rd o~ly part of it, becaus~ l Wll~ called in another
~prinkler c&s~ yest~rday. l h~ard most of whAt th~ wi~e~s~t=~·

. gave today.
·
Q. What ia th~ reason that tests a.re :Qot m~q~ involving
the cutting off of fire protectio.n Y
·
.
··
A. Well, the sprinkler foremen always get pern1isf;liO:P. f:rpm
this or the other local· insurance bureau before they cut off
· protection; and once they get permir;u:JjOll they Q~:P. 'Q.s~ it for
a certain length of time until they get t!,le system restored.
Q. That is the contrQllin~re.a~o~ for po.t :m~IQ.ng the. te~t?
A. Well, they wouldn't want to assume the authority of
control to close the control valve unless they got permission..
Q. That i& the ca'Qse, th~ rule of the Associ~tion Y
A. That is the rule of th~ A~~o~iation on an extenSion job.
Now a new jobQ. I mean a job of this kind! Now have you heard enough
of the evidence to jl.ldge wh~ther, if application for permis.
sion had been made to the Southeastern Underpage 436 ~ writers .A.ssociatio:n in this c~s~. in the matter of
making the test, it would have been granted, or
not?
Mr. P~rrish: l~t:m u.ot at all sure that that is a proper q'Q.estion, Your Honor. I object.
·
·
The Collrt; l overrule the objection.
By Mr. Cary:
Q, Wo1.1ld the South~t1stern Asaociation luJ.ve gr&JLt~d p_~r
mission in this case to make the test to s~e wh~ther the water had been turned off from the city main f
A. I hardly know how to ·answer that without giving you
our general operation. I wouldn't lik~ to apswer yes or :p.o.
It is a qu.~stion of general inlport.
Q. Is that because you don't Imow the facts in this case 1
A. I know the facts of general spriukl~r ipstalla tion and
Qperation, yes. If they had wired our oftlce they would not
have wired tbe circumstances; th~y would sim.ply have wired
for permission to turn o:ff'.'the water~ Our office would hav~
wh·ed th~IJl yes, because we always cooperate· with them.
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By Mr.·Parrish:
Q. Mr. Creson, does the Southeastern Underwrit~rs As~ociation :regard it &s df3sirable~. where there are,.'~
page 437 ~ twg source~ of supply to a ~prinkler sy.st~m, that .
·
only on..e sQ'Q.r9e b~ qut off at a time where possi.
ble?
A. That is the general :rulf3, tQ maintain as :Qluch prQtection
as is possible at all times.
Q. That is always regarded as the main thing, to have always some supply available, is it~
A. " 7 ell, to have eit4er $Upply, yes.
Q. This remark you ~aqe ttbout their wiring in when they
wanted to cut off the water, where there is -a new system with
two sources of supply; wouldn't you interfere when you got
su~h ~ telegram and there was only one source Y
A. They generally use their judgment and go as far ~s
they can. If th~y felt that they had to cut off both, they
would do it.
Q. Would th~y cut o:ff the only one Y
A. If there was only one they would cut that off. But all
the foremen are v~rl~ very ca~eful to k~ep aU the. protection
oil they can, partlCularly at n1ght.
Th~ Co"Qrt: Th~r.~ is no proqf that anybody can speak for
the companyWitness: I can speak authoritatively. If I had been there
I would hav~ given them permission; they would not even
have had to wire for permission. I can go ther~
page 43S ~ and make any teE:~t I want, because I r~preE:~ent
·
the insural!ce co~pan.ies, therefore they would· be
liable·.
·

.8y Mr. Parrish: .
· Q. You had sufficient a'Q.thority to gr~n.t ~:uch permissi()J1
if you thought it necessary t
A. Yes, sir.

The Court: To cut off both at the same time?
·Witness : Yes, sir, if I had been there.
By Mr. Parrish_:
· .
.
·
.
Q. Did you ever hear of tires starting while the sprinkler
system was cut .off fo~ a· 'fbile Y
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A. I don't know of any specific instance. I know such
things have occurred.
Q. Isn't it always dangerous¥
A. Yes, sir.
Q. There is very little danger of a fire of any consequence
starling while the sprinklers are working, is there~
- A. Statistics show that the sprinklers are 95 per cent effe~tive with small losses .
. Q. They have only five per cent of the fires that they would
have without sprinklers 1
A. They have the fires but the losses are
page 439 ~ small.
1
By Mr. Leake:
Q. You know of no rule of your Association that would prohibit the granting of such permits to cut off the supplies and
make the tests ?
A. I am out of town a great deal traveling. That matter
always goes in to Atlanta.
Q. You know of no rule that would prohibit such a permit
being granted 1
A. No, sir;· they can grant it and probably would if they
wired for permission.
Q. You said that these requests were made by the sprinkler foremen as a rule 1
A. Yes, sir. .
Q. And sometimes the foreman is the man putting up the
sprinkler system 1
A. Yes, sir.
By Mr. Parrish:
Q.. Do any of the requests come from the owners Y
A. They come primarily from the foreman, he is the one
doing the work, and he knows that when he wants permission
he can notify the owner, .and he can get permission.
.
Q. Is it not a ~ell established practise in the
page 440 ~ sprinkler business that the sprinkler man, before
anything is done, does notify the owner Y
A. Well, it is hard to say. Either one would be authoritative, I should tpink. That question has never come up, I
don't think. '
·
Witness was then excused.
page 441

~

H. L. ELLETT,
Being recalled, testifi~d .as follows:
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DIRECT EXAMINATION.

By Mr. Cary:
Q. Mr. Ellett, I understood you to say yesterday that you
were foreman for the Automatic Sprinkler Company of
.America?
A. Yes, sir.
Q. Is that a large corporation~
A. Yes,. sir.
Q. How long have you been with that company?
A. About fifteen or sixteen years.
Q. How long have you been foreman~
A. Since 1912.
Q. What other companies have you been withY
A. The Grinnell Compt;..ny and the Globe Automatic.
Q. Into what States has your work carried you Y
A. Virginia, Maryland, District of Columbia, Pennsylvania,
Illinois, lndiana, 1\bchigan, North and South Carolina, Georgia, Florida, and Mexico.
Q. Do you kno'v the general custom in regard to making
tests, the custom which controls it, or what does control itt
A. I would not say that there is any custom.
page 442 ~ Q. What is it that governs whether you shall
make tests, or not Y
A. Well, that depends on circumstances, I would say,
whether you make the test, or not.
Q. Have you made tests your.selfMr. Parrish: If Your Honor please, I object. Mr. Cary is
asking the witness the same questions and getting the same
answers that he did yesterday.
By Mr. Cary:
Q. Is there any custom with regard· to making tests Y
A.. Not that I know of.
Q. There is a rule of the Underwriters Association that
you should get their permission before taking off the fire
protection, is there?
·A. Yes, sir.
Q. That is the only thing you know about on it, whether
the test should be made. or not-the rule of the Association~
A. It is the rule of the Southeastern Underwriters Association to obtain permits to remove the protection while repairs are being made.
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Q. Do you have any difficulty in getting their consent in
cases of this kind!
page 443 ~ A. I never have.
Mr. Parrish: If Your Honor please, that question and an.
swer ought to he stricken out, in my opinion.
The Court: The question and answer will be allowed.
Mr. Parrish: I note an exception to Your Honor's ruling.
CROSS EXAMINATION.

By Mr. Leake:
Q. Mr. Ellett, I understand that there is no custom one
way or the other about making tests~
A. No custom about making the test; it would be about
getting permission.
.
Q. There is no well established custom in the business not
to make such tests, as witnesses have testified here, is there T
A. No, sir.
Witness was then excused.
(End of testimony.)
Note: It is agreed between co~nsel that the
witness J. C. Krouse would testify that the City
of Richmond made no charge for turning the city water on
and off in this case.
page 444

~

page 445-}

And the Court certifies that the foregoing is
all the evidence introduced in this cause.
And the Court further certi_ties that it affirmatively appears in 'vriting, that counsel for the plaintiff have thad reasonable notice.of the time and place when and where this bill
of exception would be tendered, this 5th day of April, 1926.
BEVERL·EY T. CRUMP, (Seal)
_sitting for Hon. Joseph C. Taylor, Judge. ·
page 445}

And the Court certifies that the foregoing is
NO. 7.
-

Be it ~emembered that upon the trial of this· cause, a~ter
the jury had been sworn to try the issue joined ther~in,. and
after all the evidence as set out in bill of exception No. 6 had
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been introduced before the jury, which the court certifies as~ ·
a part of this bill of exceptions to be the evidence and all o~ .·
the evidence to be introduced in this cause, the jury retired
and returned to the Court the following verdict:
"We, the jury, on issue joined, find for the plaintiff against
the defendant the Cit~ of Richmond, and assess damages
at the sum of $12,252.39 and in favor of the Grinnell Com:.
pany.''
. And thereupon the defendant City, by counsel, moved the
Court to set aside the verdict ·and so much thereof as related to the said City of Richmond because the said verdict
is contrary· to the law and the evidence and it without evidence to support it and because of misdirection of the jury
by the Court, which motion the Court overruled, to which action and judgment of the Court the defendant City excepted
·and tendered this its bill of exception, which it prays may
be signed, sealed and made a part of the record in this cause,
which is accordingly done.
.
And the Court certifies that it affirmatively appears in
writing, that counsel for the plaintiff have had reasonable
notice of .the time and place when and where this bill of ex~
caption would be tendered, this 5th day of April, 1926.

BEVERLEY ~- CRUMP, (Seal)
sitting for Hon. Joseph C. Taylor, Judge .
. page 447 } Virginia Bonded Warehouse Corporation,
tiff,

Plain~

v.

Grinnell Company, Inc., and City of Richmond, Defendants.

PLAINTIFF'S CERTIFICATE AND BILL OF
TIONS #1.

EXCEP~

Be it remembered and the Court certifies that upon the
trial of this case, the plaintiff to maintain the issue on his
part, introduced the following evidence:
. This evidence is correctly set out in defendant, City of
Richmond's Certificate and Bill of Exceptions #6, which
has been previously signed,· sealed, and certified as being a
correct copy and which is hereby referred to as a part here~
of.
·
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And thereupon the two defendants, to maintain the issues
on their parts, respectively, introduced the following evidence:
This e~idence is correctly set out in defendant, City of
Richmond's, ~ertificate and Bill of ~xceptions #.6, which
has been previously signed, sealed and certified as being a
correct copy, and which is herepy referred to as a part hereof.
.
Thereupon, the plail}tiff, by counsel, moved the Court to
instruct tue Jury as follows:
(1)

The Court instructs the jury :
That under the charter of the City of Richmond and the
evidence in this case, the said ~ity has the general management and control of its water works, through the Department of Public Utilities, including the c:;ervice pipe leading
from its water main on Cary Street, into W~re
page 448 ~ house ''A'' of the plaintiff, referred to in the evidence, so far as the same 1s located in the street,
including the "shut-off" valve located in said street-by
means of which "shut-off" valve the flow of water from said
water main is controlled.
And if the jury shall believe from the evidence that the
plaintiff was having constructed and ins1alled in Warehouse
"0" of the plaintiff, which was to be connected with the
aforesaid water supply pipe or service pipe leading from
the city water main on Cary Street into Warehouse ''A" of
the plaintiff; and that in making the said connection it was
necessary for the water to be turned off said service pipe
by means of the shut-off valve in said pipe situated in Cary
Street, above mentioned; and that the Department of Public Utilities of the City of Richmond was duly notified by the
plaintiff of the necessity of cutting the water off from said
pipe entering- Warehouse ''A'' for the purposes above mentioned:. and that said Department of Public Utilities undertook, through its agents and ser~rants~ to shut off said water;
and that the said Department of Public Utilities, through the
Raid agents and servants, subseouently reported to the plaintiff that it I1ad shut the water off, when as a matter of "fact it
had not done so, but had undertaken to shut said water off

.-7
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by another valve .which had no connection with the said service pipe and no control over the water flowing therein; and
that as a proximate result of said acts and doings of the said
city, the warehouse of plaintiff was flooded with water, when
the connection of the pipe leading from the sprinkler .system
in Warehouse "C" was attempted to be made with the said
·
service pipe leading to the water main aforesaid,
page 449 ~ then tl~e jury shall find a verdict for the plaintiff against said city for the amount of the damages for the injuries occasioned the merchandise stored with
the ·plaintiff by and on account of the flooding of its warehouse aforesaid.
(2)

Tl1e Court inRtructs the jury:
That under the charter of the city of Richmond and the evidence in this case, the said city has the general management
and control of its water works, through the Department of
Public Utilities, includh1g the service pipe leading from its
wate1· main on Cary St.reot. into V\7 arehonse ''A'' of the plaint.iff, referred to in the evidence, so far as the same is located
in the street~ including the ''shut-off" valve located in said
:Ptreet-by means of which "shut-off" valve the flow of water from said water main is controlled.
And if the jury shall believe from the evidence that the
plaintiff was having constructed and installed in Warehouse
'' C" of the p_laintiff, which was to be connected with th~
aforesaid water· supply pipe or service pipe leading ~rom
the city water main on Cary Street into "\Varehouse "A'' of
the plaintiff; and that in making the said connection it was
necessary for the water to be turned off said service pipe
by mean.s of the shut-off valve in said pipe situated in Cary
Street, above mentioned; and that the Department of Public
Utilities of the City of Richmonu was duly notified by the
plaintiff of the necessity of cutting the water off from said
pipe entering Warehouse "A": for the purposes above mentioned; and that said Department of Public Utilities undertook, through its agents and servants, to shut
page 450 ~ off said water; and that said Department of Public Utilit!es, through the .said agents and servants, subsequently reported to the plaintiff that it had shut
the water off, when as a matter of fact it had not done' so,
but had undertaken to shllt said water off by another valve

,
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which had no ~onnection wlth the said service pipe and no
conb:ol over the water flowing therein; and if the jury shall
further believe from the evidence that the failure of the said
city to properly shut off said water was a lack of ordinary
care on its part; and that as a proximate result of said acts
and doings of the said city, the warehouse of plaintiff was
flooded with water, when the connection of the pipe·Ieading
from the sprinkler system in Warehouse '' C'' was attempted
to be made with the said service pipe leading to the water
main aforesaid, then the jury shall find a verdict for the
plaintiff against said city for the amount of the damages
for the injuries occasioned the merchandise stored With the
plaintiff by and on account of the flooding of its warehouse
aforesaid.
(3)
The Court instructs Jhe jury:
That under the contract between the plaintiff and Grinnell Company, Inc., introduced in evidence, for the installation an~ construction of a sprinkler system in Warehouse
"0" of the said plaintiff, which system was to be connected
with the 6 inch supply main in the valve room of Warehouse
''A", leading from a water main of the City of Richmond, situated in Cary Street, into Warehouse ''A'' of the plaintiff,
by means of a pipe to be connected therewith, Grinnell &
Company, Inc., were obliged to do the said work covered by
the contract in a thorough and workmanlike manpage 451 ~ ner, that is to say, it became and was its duty to
use ordinary care in doing said work.
And if the jury shall further believe from the evidence
that said Grinnell Company, Inc., undertook to make the pipe
connection above mentioned, without using such ordinary
care, and that as a direct and proximate result thereof the
warehouse of plaintiff was flooded with water, then the jury
shall find a verdict for the plaintiff against said Grinnell
Company, Inc., for the amount of damages for the injuries
occasioned the merchandise stored with the plaintiff by and
on account of the flooding of its warehouse aforesaid.
(4)
The Court instructs the JurY.:
That if they beileve from the evidence that both of the

•
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defendants were negligent, as defined in these instructions,
and if they further believe from the evidence that the negli- gence of each concurred in producing the damage to the merchandise in the plaintiff's _warehouse, then such defendants
are jointly and severally liable and they shall find for the.
plaintiff -against both defendants, for the amount of damages for the injuries occasioned the merchandise stored with
th~ plaintiff, on account of the flooding of. its warehouse.
(5)
The Court instructs the jury:
That ordinary care as defined in these instructions is such
care as an ordinarily pruqent person would exercise under
the same or similar circumstances, giving consideration to
any special skill or knowledge, if any, required for the per~
formance of the work.
(6)

page 452 }

The Court instructs the jury:

That if, under the evidence and the other instructions
herein, they find that both of the defendants were negligent,
and that the negligence of each defendant proximately caused
or efficiently contributed to the injuries complained of, they
may find the verdict for the plaintiff agahist both defendants
for the entire amount of the damages shown by the evidence.
to have been occasioned the plaintiff, viz., the sum of $12,252.39, and that they cannot apportion the amount of damages between the two defendants.
But the Court gave the following instructions: which were
all the instructions given in the case.

A.
The Court instructs the ·jury:
That under the charter of the City of Richmond and the
evidence in this case, the said city has the general management and control of its water works, through the Department of Public Utilities, including the service pipe leading
from its water ~ain on Cary Street, into Warehouse "A"

I
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of the plaintiff, re'ferred to in the evidence, so far as the same
is locateq in th~· street', including the '• shut-off'' valve 1~
cated in said street-by means of which ''shut-off" valve the
flow of water from said water main is controlled. o
And if the jury shall believe from the evidence that the
plaintiff was having constructed and i.y,stalled a sprinkler
system in Warehouse '• U" of the plaintlif, which was to be
connected with the aforesaid water supply pipe or service
pipe leading from the city water main on Cary Street into
Warehouse ·'A'' of the plaintiff; and that in
page 453 ~ making the said connection it was necess~ry for
the water to be tur~~d off said service pipe by
mean8 of the shut-off valve in said pipe situated in Cary
~treet, above mentioned; and that the Department of Public Utilities of the Uity ot Hichmond was duly notified by
the plaintiff of the necessity of cutting the water off from
.said pipe entering Warehouse "A", for the purposes above
mentioned; and that said Department of Public ·utilities undertook, through its agents and servants, to shut off said water; and that the said Department of Public Utilities, through
the said agents and servants, subsequently reported to the
plaintiff that it had shut the water off, when as a matter of
fact it had not done so, but had undertaken to shut said water off by another valve which had no connection 'vith the
said service pipe and no control over the water flowing therein; and if the jury shall further believe from the evidence
that the failure of .the said city to properly shut off said water was a lack of ordinary care on its part; and that as a
.proximate result of said acts and doings of the said city, the
·warehouse of plaintiff was Hooded with water, 'vhen the connection of the pipe leading from the sprinkler system in
·warehouse ''C" was attempted to be made with the said
service pipe leading to the water main aforesaid, then the
jury shall find a verdict for the plaintiff against said city
for the amount of the damages for the injuries occasioned
the merchandise stored with the plaintiff by and on account
of the flooding of its warehouse aforesaid; unless the jury
should believe from the evidence that the plaintiff itself
was guilty of contributory negligence as explained in other
instructions.
·

B.

page 454

~

The Court instructs fhe jury:

That under the contract between the plaintiff and Grin-
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nell Company, Inc., introduced in evidence, for the installation and construction of a sprinkler system in Warehouse
"C" of the said plaintiff, which system was to be connected
with the six inch supply main in the valve room of Warehouse "A" leading from a water main of the City of Richmond, situated in Cary Street, into Warehouse ''A'' of the
plaintiff, by means of a pipe to be connected therewith, Grinnell Company, Inc., were obliged to do the said work covered by the contract in a thorough and workmanlike manner,
that is to say, it became and was its duty to use ordinary
care in doing said work.
And if the jury shall further believe from the evidence that
said Grinnell Company, Inc., undertook to make the pipe
connection above mentioned, without using such ordinary
care. and that as a dir:ect and proximate res~t thereof the
warehouse of plaintiff was flooded with water, then the jury
shall find a verdict for the plaintiff against the said Grinnell Company. Inc., for the amount of damages for the injuries occ!tsioued the merchandise stored with the plaintiff by
and on account of the flooding of its warehouse aforesaid;
unless the jury 8hould believe from the evidence that the
plaintiff itself was guilty of contributory negligence as ex~
plain~d in other instructions.

c.
The Court instructs the jury :
That if they believe from the evidence that both of the defendants were negligent, as defined in these instructions, and
if they further believe from the evidence that the negligence
of each concurred in producing the damage to the merchandise in the plaintiff's warehouse, then such defenpage 455 ~ dants are jointly and severally liable and they
shall find for the plaintiff against both defendants, for the amount of damages for the injuries occasioned
the merchandise stored with the plaintiff, on account of the
flooding of its warehouse; unless the jury should believe from
the evidence that the plaintiff itself was guilty of contributory negligence as explained in other instructions.

•

D.

The Court instructs the jury:
That ordinary care as defined in those instructions is

J
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such care as an ordinarily prudent person would exercise
under the same or similar circumstances, giving consideration to any special skill or knowledge, if any, required for
the performance of the work.

E.
The Court instructs the jury:
· That if, under the evidence and the other instructions
herein, they ~nd that both of the defendants were negligent,
and that the negligence of each defendant pro~ately caused
or efficiently contributed to the injuries complained of, they
may find the verdict for the plaintiff against both defendants
for the entire .amount of the damages shown by the evidence
to have been occasioned the plaintiff, viz., the sum of $12,252.39, and they cannot apportion the amount of damages
between the two defendants.
· If the jury believe from the evidence that one of the defendants only was guilty of negligence proximately causing
or efficiently contributing to the injury, then they
page 456 ~ may find the verdict for the plaintiff against the
negligent defendant only. If, however, the jury
believe from the evidence that neither one of the defendants
was guilty of such negligence, then they may find the verdict
in favor of both defendants.

F.
The Court instructs the jury :
That the burden of proof is on the plaintiff to show the
negligence of the defendants, or either of them, by a preponeurred raises no presumption of negligence, but the plaintiff
derance of the evidence. The mere fact that an injury ocmust show affirmatively the grounds of defendants' liability.
It is not sufficient for the plaintiff to put the matter of the
defendants' negligence or non-negligence in doubt. There
must be more than a probability of negligence. If, upon the
whole case, the conduct of either defendant is equally consistent with the existence or non-existence of negligence, on
its part, then the jury must find in favor of such defendant.

I
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G.
The Court instructs the jury:
That no one but the City of Richmond has the right to cut
off the city water in the city streets.
·
;

H.
The Court instructs the jury:
That the defendant Grinnell Company in undertaking the
installation and connection of the sprinklers in plaintiff's
warehouse was not an insurer or guarantor that the work in
question would be done without injury to plaintiff's property and owed the plaintiff no duty except the
page 457 ~ duty to exercise ordinary care in the performance of the work, ordinary care being defined in
Instruction No. d. The employees of the Grinnell Company
were only required to possess or use such a degree of skill
or knowledge as was possessed and used by the average of
their particular trade engaged in the same or similar work.
In considering the question of whether the Grinnell employees
used ordinary care in severing tbe pipe connection under the
circumstances shown by the evidence, the jury may consider
evidence as to ordinary and general custom or usage in the
sprinkler business in the same or a similar situation as evidence of what was reasonable and proper to be done under
such circumstances, from which, along with other pertinent
facts and circumstances of the case, the jury are to determine what was ordinary care .as applied to that given situation. In the exercise of ordinary care the employees of the
Grinnell Company were not required to take· extraordinary
precautionary measures to avoid injuries, involving the exercise of a higher degree of care than ordinary care, even
though the jury believe that such measures would have
averted the injury.

I.
The Court instructs the jury:
That if they believe from the evidence that the defendant
Grinnell Company used ordinary care, as defined in the other
instructions of the court, in proceeding to make the pipe

.I
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.connection in question, they shall find their verdict in favol'
of the defendant Grinnell Company.
·

J.
page 458

~

The Court instructs the jury :

That the defendant City is not an insurer or guarantor of
the acts and statements of its agents, nor is every such act
or statement, though it may cause the injury sued for, actionable; that it is sufficient if the agents of the defendant
City in doing such acts and making such statements, use ordinary care, ordinary care being defined in Instruction No.
D. And if the jury believe from the evidence that the defendant City's agents used such ordinary care, then they shall
find for the defendant City.

K.
The Court instructs the jury:
That the burden of proving either defendant guilty of
negligence rests upo·n the plaintiff, and that if either defendant seeks to relieve itself of liability by reason of the plaintiff or its agents having been guilty of contributory negligence, the burden of proving such contributory negligence
rests upon such defendant, unless such contributory negligence is disclosed by the plaintiff's evide..Yce, or can be fairly
inferred from the circumstances.
. L.

The Court instructs the jury:
That a plaintiff seeking to recover damages caused by the
negligence of the defendants must itself be free from negligence, and if the jury believe from the evidence that the plaintiff has been guilty of negligence and that such negligence
has contributed to the injury of which it complains, the law
will not undertake to balance the negligence of
page 459 ~ the plaintiff or its agents and that of the defendants or eith~r of them for the· purpose of determining which was most at fault. The law recognizes no gradations of fault in such case, ai;I.d where both plaintiff and

-
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defendants or either of them have been guilty of negligence
there can be no recovery.
Whereupon, the plaintiff, by . counsel, .made the following objections to said instructions, and upon the following
grounds:
1. To the modification of Instruction ''A" made by the
Court, the same being the last sentence thereof, as follows :
"Unless the jury should believe from the evidence j;hat the
plaintiff itself was guilty of contributory negligence, as explained in other Instructions,'' upon the ground that the evi. deuce in the case does not justify a finding of contributory
negligence.
2. To. the same modification of Instruction '' B'' made by
the Court upon the same grounds.
3. To the same modification of Instructions "0" made by
the Court upon the same grounds.
4. To the addition;made by the Court to Instruction "E",
as asked ·for, the same being· the second paragraph of said
Instruction, beginning with the words : ''If the jury believe'',
&c., upon the ground that no other verdict than one against
both defendants can be rightly found from the evidence.
. 5. To Instruction '' F'' given by the Court, upon the same
grounds.
page 460 }

6. To Instruction '' H'' given by the Court,
upon the same grounds. Also because the expression ''as was possessed and used by the average of their
particular trade'' should be ''ought to be possessed &c.''.

7. To Instruction ''I'' given by the Court, upon the same
grounds.
•

8. To Instruction '' J'' given by the Court upo!l the grounds
that no other verdict than one against the City can be
rightly found from the evidence.
9. To Instruction '' K'' given by the Court upon the ground
that the evidence· does not justify -any instruction upon the
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''

alleged contributory negligence of the ·plaintiff, or justify a
finding of such' contributory negligence.
10. To Instruction ''L" given by the Court upon the same
grounds.
11. To the refusal of the Court to give instructions asked
for by the plaintiff:

· To which action of the Court in refusing to sustain the
objections of counsel for the plaintiff and in giving or in
amending said instructions over objection and in refu!3ing
to give instructions asked for plaintiff excepted and tenders
this its Certificate and Bill of Exceptions #1, and prays
that the same may be signed, sealed and made a part of the
record, 'vhich is accordingly done.
BEVERLEY T. CRUMP, (Seal)
sitting for Hon. Joseph C. Taylor, Judge.
April 5th, 1926.
And the Court further certifies that if affirmatively appears
in writing, that Counsel for the defendant, Grinnell Company, Inc., have had reasonable notice of the
page 461 ~ tjme and place when and where this bill and certificate of exceptions would be tendered.
BEVERLEY T. CRUMP, (Seal)
Judge, &c.
April 5th, 1926.

page 462

v.

~-

Virginia Bonded Warehouse Corporation, Plaintiff,

Grinnell Company, Inc., and City of Richmond, Defendants.
PLAINTIFF'S CERTIFICATE AND BILL OF EXCEPTIONS #2.
Re it remembered and the Court certifies that upon the
trial of this case, after the evidence for both plaintiff" and
defendants had been concluded, as set out in plaintiff's Certl.ficate and Bill of Exceptions #1, by reference to the Certificate and Bill of Exceptions #6, of the defendant, City of

(
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Richmond, hereby referred to as a. part hereof, and after the
jury had received the instructions of the Court, all of which
are set out in plaintiff's Certificate and Bill of Exceptions
#1, hereby referred to as a part hereof, the jury retired to
thP.ir roo~ to consider of their verdict, and after some time
returned into court with the following verdict:
"We, the jury on issue joined, find for the plaintift.against
the d~fendant, the City of Richmond, and assess. damages
at the sum $12,252.39, and in favor of the defendant,· Grinnell Company.''
C. C. BOWLES, Foreman.
Which verdict was received by the Court and the jury discharged.
Thereupon the plaintiff, by counsel, moved the Court to
set aside the verdict insofar as it was in favor of the defendant, Grinnell Con1pany, Inc., and award a new trial as to
defendant, Grinnell Company, Inc., or to enter up judgment
against said Grinn.ell Company, Inc., upon the grounds set
out in the order of Court entered herein on the 12th day
of November, 1925.
But the Court refused said motion and entered
page 46R ~ judgment on the said verdict in favor of the defendant, Grinnell Company, Inc., to which action
of the Court the plaintiff excepted, and tenders this its Certificate and Bill of Exceptions #2, and prays that the same
may be signed, sealed and made a part of the record, which
is aceorrlingly done.
BEVERLEY T. CRUMP, (Seal)
sitting for Hon. Joseph C. Taylor, Judge.
April 5th, 1926.
And the Court certifies that it ·affirmatively appears in .
writing, that C9unsel for the defendant, Grinnell Company,
Inc., have had reasonable notice of the time and place when
and where this certificate and bill of exceptions would be
tendered.
BEVERLEY. T. CRUMP, (Seal)
Judge, &c .
.April 5th, 1926.
!
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page 464 ~

I, Luther Libby, Clerk of the Law and Equity
Court of the City of Richmond, Part Two, do
hereby certify th~t the foregoing is a true transcript of so
mueh of the record in the above entitled action wherein Virginia Bonded Warehouse Corporation, is plaintiff, and Grinnell Company, Incorporated, and City of Richmond, ·a municipal corporation, are defendants, as was agreed upon between counsel for said plaintiff and defendants, should be
copied and that the plaintiff and the defendant, Grinnell
Company, Incorporated, had due notice of the intention of
the defendant, City of Richmond, to apply for such trans·
cript.
Witness my hand this the 28th day of April, 1926.
LUTHER LIBBY,

Cler~.

Fee for this Record, $175.00.
A Copy-Teste :

H. STEWART JONES, C. C.
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