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IN THE

Supreme Court of Appeals of Virginia
AT STAUNTON

COMMONWEALTH
vs.

Petition for Appeal

ALVIN BEAVERS·

To The Honorable Judges of the Supreme Court of Appeals of Virginia~

Your petitioners, R. M. Youell, Superintendent of the State Penitentiary, and C. A. Coleman, Sergeant of Convict Camp, No. 10, represent that they are aggrieved by a final order of the Circuit Court of
Page County, entered on the 17th day of June, 1927, in a certain
habeas corpus proceeding, wherein Alvin Beavers was the petitioner
and your petitioners were respondents (R. p. 25). qn that date
Beavers was confined in a convict road camp in Page County, following his conviction for a felony in the Circuit Court of Prince William County on the 15th day of April, 1926, and sentenced to three
years confinement ip the penitentiary. Beavers had applied to the Supreme Court for a writ of error and supersedeas. This had been denied
him, and on june '17 he was committed and began the service of his term
of confinement. On the 24th day of May 192 7, Beavers filed his
petition for a writ of habeas corpus in the Circuit Court of Page
County, alleging that he was illegally held in custody and assigned as
grounds for his discharge, though not in these words: ·
1 . That the indictment upon which he was tried and
convicted charged a misdemeanor.
2 . That he had been tried and convicted of a felony.
3 . That because of the fact that he was convicted of
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a felony upon an indictment charging only a misdemeanor
his conviction was void and he was entitled to discharge
from custody.
.

.

Upon a hearing of his petition on the 17th day of June, 1927,
the final order complained of was entered discharging the petitioner
from custody.
Both the petition for the writ (R. p. 2) was the order of the
judge (R. pp. 16, 19, 25) are predicated upon the assumption that
the indictment charged a misdemeanor and not a felony and that the
penalty imposed exceeded that allowed by law upon conviction for the
misdemeanor charged in the indictment and was, therefore, void.
CONSTRUCTION OF THE INDICTl\fENT
The indictment charges both a felony and a misdemeanor. The
construction of a writing depends largely upon its context and the
meaning attribued to it. by those effected. The indictment in this
case was treated by the accused, as well as·the Commonwealth, as a
felony indictment and the trial in the lower court proceeded upon this
theory. Accused was tried by a felony jury and, though no instructions appear in the record, the court certifies that the attorney for the
Commonwealth correctly stated to the jury the punishment provided
by law, and,. while a copy of the indictment (R. p. 4) carries no earmark as to whether or not it was for a felony, the judgment of the
lower court, entered April, 1926, does so ear-mark the indictment as
one for a felony (R. p. 6 ).
The first count charges the unlawful manufacture of ardent
spirits; the second count the possession of certain substances and
articles prohibited by statute. Clearly the offense charged in the
second count was a misdemeanor. Leaving out of consideration for
the present the question of the former final action on the appeal, by
this court, let us consider whether the first count in the indictment
charged felony.. If so, then the judgment of the Page Circuit Court
is erroneous. By section 3 of the Layman prohibition act the manufacture of ardent spirits is made unlawful. Upon conviction the punishment is made to depend upon the question of the kind of ardent spirits.
Section 5 declares the manufacture of distilled ardent spirits a felony, ·
while the violation of any other provision is a misdemeanor for the
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first offense. So that upon an indictment for the manufacture of
ardent spirits the grade of the offense and the punishment depend
.upon proof. This has been held very recently by the court in Keeney's
case, 147 Va. 678. There it was charged that Keeney did "* * unlawfully sell, keep and give away ardent spirits * *," and that he had
theretofore been conv'icted of "* * unlawfully keeping, storing and exposing for sale ardent spirits * *."
Objections to the indictment were made by demurrer and motion
to quash; no grounds were assigned and the demurrer and motion
overruled. In the petition for writ of error in the second assignment
the ground given was the failure of the indictment to charge a felony,
it being argued that there were two separate counts, each of which
charged a separate and distinct misdemeanor. The court refused even
to consider this assignment because the grounds did not appear to
have been given or did not affirmatively appear in the record to have
been stated. Attention was then called to sections 4876 and 4877 of
the Code, providing for amendments to both misdemeanor and felony
indictments, without making a change in the character of the offense,
and allowing the trial to proceed upon the amended indictments.
"The form of indictment made legal by the statute
(section 46 75 ( 43) , when used, with the addition of a charge
of prior convi~tion, in the absence of the requirement of a
bill of particulars, which was not required in the instant
case, makes it possible for the accused to be found guilty
of a felony or of a misdemeanor, according to the proof.
In this case the charge was of a felony, because it was possible, before evidence was introduced which painted out the
specific offense, for the accused to have been convicted, for
example, of selling ardent spirits under the charge in paragraph one of the indictment, and on the record, under the
prior conviction charge, showing that the accused had been
previously found guiltY, of keeping, storing or exposing ardent spirits for sale, a combination under section 46 75 ( 5),
·
which would constitute a felony.
"On the other hand it was possible, since no bill of par. ticulars was required, for the proof to show that the accused
was guilty under the indictment of giving away arden spirits,
in which event he would have been guilty only of a misde-
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meanor, in spite of the allegation and proof of a prior conviction. So that, in a sense, under the peculiar conditions
brought about by the stat~tory form of indictment the accused stood indicted for either a felony or a misdemeanor,
not because the misdemeanor was a necessary part of the
felony charged, as is sometimes the case, but dependent upon
the proof. It is apparent from what has been said, that, in
the absence of a bill of particulars, and in view of the fact
that no grounds of demurrer were alleged, the indictment
charged a felony and a misdemeanor."

The Circuit Judge of Page County, in his order discharging
Beavers, delivered a lengthy opinion (R. pp. 19, 25). He finds that
the indictment in this case was for a misdemeanor; that it was not for
a felony, and that the verdict and judgment were void ab initio, and
that no action, even of the Court of Appeals, can give life and effect
to the verdict. His judgment is plainly based, solely based upon his
construction of the indictment. The fault he finds with it is the omission of the word distilled before the words ardent spirits. The statute
prohibits the manufacture of ardent spirits. Such manufacture is a
crime. Both the grade of the offense and the severity of the punishment depend upon the kind of ardent spirits manufactured. Upon a
charge of the manufacture of ardent spirits in an indictment it becomes
necessary to construe such an indictment in order that the court may
determine the grade of the offense charged. The opinion of the Judge
of the Circuit Court of Page County raises the question as to what
court is to construe the charge against an accused. The Circuit Court
of Prince William County construed the indictment to charge a felony.
Beavers was put upon trial for a felony before a felony jury. No
demurrer or motion to quash the indictment, because of its failure to
charge a felony, was presented to that court. He was found guilty
and his punishment fixed at three years in the penitentiary and a fine
of $100.00. No effort was made either in the lower court or in the
Court of Appeals to attack the lower court's construction of the indictment, to correct the verdict or set it aside as boyend the jurisdiction of the court. A writ of error was applied for in which there were
fourteen assignments of error, none of which remotely challenged the
jurisdiction of the court or the legality of the verdict, there being no
allusion to the jurisdiction of the court, and only one to the verdict,
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that objection being that the verdict itself was uncer~ain, as it failed
to specify of what offense the jury found the accused guilty, although
the indictment "charges two separate and distinct offenses," the accused thereby recognizing the fact that two separate and distinct offenses were charged. We say that one was a felony and one a misdemeanor.
Happily, the right of discharge from confinement by habeas corpus
upon questions of the kind raised in the petition has been discussed
by text-writers and decided by a number of courts. From 12 R. C.
L. 1202 we quote the following:
"Where an indictment, information or complaint,
though inartificially drawn, shows an evident attempt .to
state the essential facts which constitute the crime sought
to be charged, a defect in the statement will not warrant the
discharge of the defendant on habeas corpus. To hold otherwise would be not only to adapt the writ to the ordinary
uses of a proceeding in error, but to warrant, by its means,
intolerable interference with the ordinary and regular process of criminal prosecutions, and to substitute the writ for
a demurrer on motion to quash, which the law will not permit. The inquiry in such case is not whether there is in
the indictment such specific allegation of the details of the
charge as would make it good on demurrer, but whether the
·indictment describes a class of offenses of which the court
has jurisdiction, and alleges the defendant to be guilty."
And again on page 1242:
"The sufficiency of a warrant issued by a court of
competent jurisdiction will not be inquired into upon an
application for a writ of habeas corpus. The remedy of a
petitioner is by an appeal from the final judgment, and is
ample for his protection. So also it is well settled that mere
errors or irregularities in warrants, indictments, informations, or complaints are not reviewable on habeas corpus,
and that whether the offense is sufficiently alleged is not a
proper subject matter for injuiry on the hearing on such writ.
Such a question is necessarily one .of law which must be de-

•
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cided py the court in which the case originates, and is therefore clearly within its jurisdiction. Neither will the sufficiency of an indictment, as a matter of technical pleading, be
inquired into on habeas corpus. But it has been held that
the court will examine an indictment for the purpose of determining whether it charges any offense known to law."
In ex Parte Coy, 127 U. S. 280, Mr. Justice Miller said:
In all such cases, when the question of jurisdiction is
raised, the point to be decided is, whether the court has
jurisdiction of that class of offenses. If the statute has vested the court which tried the prisoner with jurisdiction to
punish a well defined class of offenses, as forgery of ·its
bonds or perjury in its courts, its judgment as to what facts
were necessary under these statutes to constitute crime is
not reviewable on a writ of habeas corpus."
In In Re Edward Eckart, petitioner, 166 U. S. 481, 483, Mr.
Chief Justice White, in delivering the opinion of the court, said:

•

"It was within the jurisdiction of the trial judge to pass
upon the sufficiency of the verdict and to construe its legal
meaning, and if in so doing he .erred, and held the verdict
to be sufficiently certain to authorize the imposition of
punishment for the highest grade of offense charged, it was
an error committed in the exercise of jurisdiction and one
which does not present a jurisdictional defect remediable
by the writ of habeas corpus. The case is analogous in
principle to that of a trial and conviction upon an indictment, the facts averred in which are asserted to be insufficient to constitute an offense against the statute claimed to
have been violated. In this class of cases it has been held
that a trial court possessing general jurisdiction of the class
of offenses within which is embraced the crime sought to be
set forth in the indictment is possessed of authority to determine the sufficiency of an indictment, and that in adjudging
it to be valid and sufficient acts within its jurisdiction, and
a conviction and judgment 'thereunder cannot be questioned
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on habeas corpus, because of a lack of certainty or other
defect in the statement in the indictment of the facts averred
to constitute a crime."
To the same effect is the opinion of Mr. Justice Peckham in
Dimmick v. Tompkins, 194 U. ·S. 553, in which the court refused a
'writ of habeas corpus. It is said:

"It is also objected that the facts charged in either the
first or fourth count of the indictment did not constitute any
offense under the statute, and that the sentence was therefore
without jurisdiction. We are not by any means prepared
to adjudge that the indictment did not properly charge an
offense in both the first and fourth counts. See Dimmick v.
United States, 54 C. C. A. 329, 116 Fed. 825, involving the
indictment where it is set forth. It is not, however, necessary in this case to decide the point, for the indictment
charged enough to show the general character of the crime,
and that it was within the jurisdiction of the court to try
and to punish for the offense sought to be set forth in the
indictment. If it erroneously held that the indictment was
sufficient to charge the offense, the decision was in the ,urisdiction of the court to make, and could not be re-examined
on habeas corpus. The writ cannot be made to do the office
of a writ of error. Even though there were, therefore, a lack
of technical precision in the indictment in failing to charge
with sufficient certainty and fullness some particular fact,
the holding by the trial court that the indictment was sufficient would be simply an error of law, and not one which
could be re-examined on habeas corpus. Ex Parte Parks,
93 U. S. 18, 23 L. Ed. 787; Re Coy 127 U. S. 731, 32 L.
Ed. 274, 8 Sup. Ct. Rep. 1263; Re Eckart, 166 U. S. 481,
41 L. Ed. 1085, 17 Sup. Ct. Rept. 638; In the last case it
was stated that (page 483 L. Ed., p. 1086, Sup. Ct. Rep.
638):
"The case is analogous in principle to that of a trial and
coqviction upon an indictment, the facts averred in which are
asserted to be insufficient to constitute an offense against
the statute claimed to have been violated. In this class of
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cases ft has been held that a trial court possessing general
jurisdiction of the class of offenses within which is embraced
the crime sought to be set forth in the indictment is possessed of authority to determine the sufficiency of an indictment, and that, in adjudging it to be valid and sufficient, acts
within its jurisdiction, and a conviction and judgment thereunder cannot be questioned on habeas corpus, because of
a lack of certainty or other defect in the statement in the
indictment of the facts averred to constitute a crime."

Ins Matter of Gregory, 219 U. S. 213, Mr. Justice Hughes, in delivering the opinion of the court, said:
"The only question before us is_ whether the police
court had jurisdiction. A habeas corpus proceeding cannot
be made to perform the function of a writ of error, and
we are not concerned with the question whether the information was sufficient, or whether the acts set forth in the
agreed statement constituted a crime, that is to say, whether
the court properly applied the law, if it be found that the
court had jurisdiction to try the issues and to render the
judgment."
The Keeney case plainly holds that an indictment may charge
both a felony and a misdemeanor, the grade of the offense depending
upon proof. Applicable to the principles of this case, proof of the
manufacture of distilled ardent spirits makes the offense a felony under
the indictment. Proof of the manufacture of any other kind of ardent
spirits makes the offense a misdemeanor. Prosecutions of a similar
character have been held in a number of courts.

Beavers v. Commonwealth, 147 Va. 709; Thurpin v. ·
Commonwealth, 147 Va. 585.
t

Just to what extent the decision of Judge Bertram unsettles the
law of res adjudicata in the matter of construction of indictments is
problematical. We had previously labored under the impression that
a final order of the Court of Appeals was conclusive. Jtidge Bertram
holds it within the province of a circuit court to construe an indictment
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and, if he finds that the language used does not in fact appear to him
to include an offense of which the accused has been found guilty, the
judgment is ab initio void, "can never be made valid by any court, no
more by the Court of Appeals than by the trial court'; (R. p. 20).
To sustain this legal novelty he applies the decision of Ex Parte
Thomas, 12 Porto Rico 350 (R. pp. 20, 21). We do not think that
the decision settles the precise question involved in this case. In that
case Thomas wa~ charged with murder. He was convicted as an
accessory. His conviction had been sustained by the appellate court.
A writ of habeas corpus had been refused Thomas by the lower court;
upon appeal the writ was granted and upon a hearing Thomas was
discharged, upon the ground that he had been indicted for one offense,
tried and convicted, and was serving punishment for another. Just
how it can be held that that case controls the Beavers case, where
Beavers was indicted for the manufacture of ardent spirits, was tried
and convicted and was serving punishment for the manufacture of
ardent spirits, is hard to conceive. Chief Justice Marshall may have
gone further in Ex Parte Tobias Watkins, 3 Peters 193, 202, 203, than
this court will follow, but his opinion is certainly entitled to v_ery great
respect. On pages 202, 203 will be found the following, in which Judge
Marshall, speaking for the court, says:
"This writ is, as has been said, in the nature of a writ
of error which brings up the body of the prisoner with the
cause of commitment. The court can undoubtedly inquire
into the sufficiency of that cause; but if it be the judgment
of a court of competent jurisdiction, especially a judgment
withdrawn by law from the revision of this court, is not that
judgment in itself sufficient cause? Can the court, upon this
writ, look beyond the judgment, and re-examine the charges
on which it was rendered. A judgment, in its nature, concludes the subject on which it is rendered, and pronounces
the law of the case. The judgment of a court of record
whose jurisdiction is final, is as conclusive on all the world
as the judgment of this court would be. It is as conclusive
on this court as it is on oth~r courts. It puts an end to
inquiry concerning the fact, by deciding it.
"The counsel for the prisoner admit the application
of these principles to a case in which the indictment alleges
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a crime cognizable in the court by which the judgment was
pronounced; but they deny their application to a case in
which. the indictment charges an offense not punishable
criminally according to the law of the land. But with what
propriety can this court look into the indictment? We have
no power to examine the proceedings on a writ of error, and
it would be strange, if, under colour of a writ to liberate
an individual from unlawful imprisonment, we could substantially reverse a judgment which the law has placed beyond our control. An imprisonment under a judgment cannot be unlawful, unless that judgment be an absolute nullity;
and it is not a nullity if the court has general jurisdiction of
the subject, although it should be erroneous. The circuit
court for the district of Columbia is a court of record, having general jurisdiction over criminal cases. An offence
cognizable in any court, is cognizable in that court. If the
offence be punishable by law, that court is competent to inflict the punishment. The judgment of such tribunal has
all the obligation which the judgment of any tribunal can
have. To determine whether the offence charged in the indictment be legally punishable or not, is among the m~st unquestionable of its powers and duties. The decision of this
question is the exercise of jurisdiction, whether the judgment
be for or against the prisoner. The judgment is equally
binding in the one case and in the other; and must remain·
in full force unless reversed regularly by a superior court
capable of reversing it."

The opinion of Judge Bertram fails to recognize the necessity for
the accused taking advantage of the construction of an indictment in
the lower court. In the Keeney case, in his second assignment of error,
it was pointed out to this court that the lower court, in overruling the
demurrer of the accused to the indictment and to each count thereof
and in overruling the motion to quash the indictment and to each count
thereof, committed error. The Court of Appeals did not consider that
assignment, because of the fact that the grounds were not stated in
the lower court. Carried to its logical conclusion, should this court
have affirmed the decision of the lower court and Judge Bertram have
been of the opinion that the indictment did not charge a felony, but,.

\
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simply a misdemeanor, he would have discharged Keeney upon habeas
corpus on the ground that he was illegally detained, even though this
court had refused to take notice of the demurrer because of the faulty
character of its allegations, the grounds of the demurrer and motion
to quash not having been stated to the lower ~ourt. And carried a
little further, the principle laid down by him gives authority to a
circuit court to discharge a convict upon habeas corpus, though the
precise question has been submitted both to the lower and appellate
courts and passed on by them, should the judge of another lower court
be of opinion that the indictment upon which the convict was tried
did not charge the crime for which he was tried. If such is the
authority of a circuit court, the allotment of convicts to prison camps
will be largely influenced by what is thought to be the opinion of circuit
judges upon the construction of indictments upon which they have
been tried and convicted.
In an opinion just handed down by this court in Eagle, etc. v. Max
Heller, it is stated on page 23 of the manuscript opinion that the
Supreme Court of the United States has inflexibly adhered to this
doctrine in habeas corpus cases, in which opinion Ex Parte Bigelow,
113 U. S. 320, is quoted as is also In Re Eckart already quoted at
length by us.
Upon the assumption that Judge Prentis meant by the paragraph to which we have referred to approve the doctrine of law established by ~ cases to which he has referred and to which we have
referred, the order of the Circuit Court of Page County is. in effect
the reversal of the Supreme Court of Appeals of Virginia and in direct
conflict with the decisions of the Supreme Court of the United States.
THE LEGALITY OF THE VERDICT
In the case of In Re Graham, In Re McDonald, 47 Wis. 450, 17
A. S. R. 174 ( 1889), the court held that, when_ a judgment sentenced
a prisoner for a longer time than the statute warranted, the judgment
was erroneous but not void, and that the prisoner was not entitled to
be discharged on habeas corpus. In this case the sentences were in
excess of the period fixed by statute, and writs of habeas corpus were
applied for.
The court speaking through Cole, C. J., said (pp. 174-175):
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"We deny the writs, for the reason that the error in the
judgments does not render them void; or the imprisonment
under them illegal, in that sense which entitles them to be
discharged on a writ of habeas corpus. The judgments are
doubtless erroneous, and would be reversed on writ of error:
Fitzgerald v. State, 4 Wis. 395; Haney v. State, 5 Wis. 529; ·
Benedict v. State, 12 Wis. 314; Peglow v. State, 12 Wis.
534. But the judgments are not void: State ex rel. Welch
v. Sloan, 65 Wis. 647. The court had jurisdiction of the
persons and subject-matter or offense, but made a mistake
in the judgment. For mere error, no matter how flagrant,
the remedy is not by habeas corpus. The law is well settled
in this court that on habeas corpus only jurisdictional defects are inquired into. The writ does not raise questions
of errors in law or irregularities in the proceedings: · In re
Crandall, 34 Wis. 177; In re Pierce, 44 Wis. 444. On the
petitions presented, the writs would be unavailing, if granted. They are therefore denied: In re Semler, 41 Wis. 517;
Wright·v. Wright, 74 Wis. 439."
Also to the same effect is the following from 12 R. C. L. 1208-9:
"With regard to the effect of excessive sentences as
entitling the prisoner to relief on habeas corpus; the principle is well established by the great weight of authority
that, where a court has jurisdiction of the person and of the
offense, the imposition of a sentence in excess of what the
law permits does not render the l~gal or authorized portion
of the sentence void, but leaves only such portion of the
sentence as may be in excess open to question and attack.
In other words, the sentence is legal so far as it is within
the provisions of law and the h•risdiction of the court over
the person and offense, and only void as to the excess when
such excess is separate and may be dealt with without disturbing the valid portion of the sentence. Prior to the expiration of that part of the sentence that the court could
legally impose, the prisoner will not, according to the prevailing rule, be discharged on habeas corpus, on the ground
that the sentence is excessive. So if a court in pronounc-

Commonwealth vs. Alvin Beavers

13

ing sentence does not follow the law but imposes a sentence
less than that which it is by law directed to impose, the
weight of authority is to the effect that such sentence, while
not warranted by the law, is not absolutely void but simply
erroneous and voidable and cannot be successfully attacked
in a collateral way by means of the writ of habeas corpus.
Some courts, however, applying the idea that jurisdiction is
not merely the power to proceed in a cause and render some
judgment therein, but is the power to render the particular
judgment rendered, hold that if a court having jurisdiction
of the person of a prisoner and jurisdiction to try and sentence him for the crime charged, on conviction imposes a
sentence either above the maximum or below the minimum
prescribed by statute, such sentence is void and good ground
for the release of the prisoner on habeas corpus."
From these authorities we arrive at the conclusion that Beavers
should serve his penitentiary sentence and, even though a strict construction of the law would allow the enforcement of the fine, we agree
that he may properly be relieved from that part of the sentence.
For the foregoing reasons, we are of opinion that the order of
the Circuit Court of Page County, entered on the 17th day of June,
1927, is erroneous; that it should be reviewed and set aside, and an
order entered directing the apprehension of the said Alvin Beavers
and remanding him to the custody of the Superintendent of the State
Penitentiary.
BY COUNSEL:
R.M. YOUELL
C. A. COLEMAN

JNO. R. SAUNDERS,
Attorney General.
LEON M. BAZILE,
Assistant Attorney General.
EDWIN H. GIBSON,
Assistant Attorney General.
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I, Edwin H. Gibson, an attorney practicing in the Supreme Court
of Appeals of Virginia, do certify that in my opinion there is error in
the order of the Circuit Court of Page County, entered on the 17th
day of June, 1927, and that the same should be reviewed and reversed.
EDWIN H. GIBSON.
November 22, 1927.
VIRGINIA: IN THE SUPREME COURT OF APPEALS, HELD
·AT THE LIBRARY BUILDING IN THE CITY OF
RICHMOND, ON WEDNESDAY THE 23RD
DAY OF NOVEMBER, 1927
Upon the petition of R. M. Youell, Superintendent of the State
Penitentiary, and C. A. Coleman, Sergeant of Convict Camp No. 10,
a writ of error is awarded to a judgment rendered by the circuit court
of Page county on the 17th day of June, 1927, in a certain habeas
corpus proceeding then therein depending, wherein Alvin Beavers was
petitioner, and the petitioners above named were the respondents.
A Copy, Teste:
STEWART JONES, C. C.
Copy certified to lower court.
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*RE: ALVIN BEAVERS,

vs.

On Writ of Habeas Corpus,

R. M. YOUELL, Superintendent State Penitentiary,
Pleas at the Court House of the County of Page, before the Circuit Court of said County on the 17th, day of June, 1927.
At another day to-wit:

May 24, 1927.

Came the Petitioner by his Attorney and filed his petition of
complaint against the defendant, which petition is in the words and
figures as following to-wit:
2*

*To the Honorable Judge of the Circuit Court of Page County,
Virginia:

Your petitioner, Alvin Beavers, humbly complaining, showeth to
the Court:
That your petitioner is unlawfully detained, and restrained of
his liberty in said county by one C. A. Coleman, in charge of what is
known as Convict Camp, No. 10, in said County, and that the pretended authority of the said C. A. Coleman for so detaining and restraining of his liberty of your petitioner is a certain judgment of the
Circuit Court of Prince William County entered April 15th, 1926, as
fully set out in a certified copy of such judgment, herewith filed, from
which it appears that on such day your petitioner was tried on a certain indictment returned against him in said Court April 5th, 192 6,
containing two counts, both and each of which charged him with a
misdemeanor, alone, and not a felony, to-wit: The first count charged him with the unlawful manufacture of ardent spirits, which by
the statute under which such indictment was returned was a misdemeanor; and the second count charged him with the possession of certain contraband articles, which was by such statute made a misdemeanor. Yet, your petitioner was adjudged guilty of a felony, and
sentenced to a terms of three years in the penitentiary, on such indictment, and was committed June 17th, 1926, to begin the service of such
sentence. All of which appears from a certified copy of the said indict.ment and judgment, and the certificate of the clerk of said court, herewith filed as a part of this petition.
Your petitioner charges· and avers that the maximum penalty by

16

Commonwealth vs. Alvin Beavers

way of confinement on a misdemeanor charge was but one year, to be
further diminished for good behavior. That his confinement under
such sentence has already exceeded the time he would have been confined, h~d he been convicted of a misdemeanor, only, as provided by
statute, and construed by the Supreme Court of this
3*
*State; See James Gimmell v. Commonwealth, 145 Va., 865;
Morris v. Commonwealth, 145 Va., 88; Grayson v. Commonwealth, 136 S. E., 595. But that in any event, his confinement under
such order is illegal, as before indicated, and for reasons hereinbefore
set forth. Through your petitioner is willing to waive the matter of
the illegality of his detention heretofore under such judgment, provided
such illegal detension does not continue.
For the reasons aforesaid, Your petitioner prays that a writ of
habeas corpus ad subjiciendum may be forthwith granted directed to
the said C. A. Coleman, in his personal capacity, and as sergeant or
superintendent of such Camp, commanding him to produce your petitioner before the said Court of Page County, or the Judge thereof,
at such time and place as may be designated therein, and that an order
may be entered discharging your petitioner from such custody and
detention.
And as in duty bound your petitioner will ever pray, etc.
ROBT. A. HUTCHINSON, p. q.
Memo. on Back:
"Filed May 24, 1927. Teste: GROVER C. MILLER, Clerk."
4*

*VIRGINIA:

Pleas before the Circuit Court of Prince William County, at the
Court House thereof on Thursday, April 15, 1926.
At a Circuit Court for the County of Prince William held at the
Court House thereof on Monday, April 5, 1926.
C. V. Grove, Foreman, H. 0. Russell, S. T. Cornwell, W. F. Hale,
R. L. Wheeler, W. B. Kerlin, Robt. L. Lewis, Sr., W. G. Covington,
J. L. Hinton, T. M. Russell, C. G. Russell, E. H. Dickens, W. L.
Gardner and S. R. Bleight, Jr., were sworn as a regular grand jury
of inquest in and for the body of the county of Prince William, and,
having received their charge from the court, retired to their room, and
after a time returned into the court room with the following indictments:
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COMMONWEALTH VS. ALVIN BEAVERS, Indictment for a
Felony. A true bill, C. V. Grove, foreman. And having nothing further
before theni were discharged for the term.
INDICTMENT
State of Virginia,
County of Prince William, to-wit;
In the Circuit Court of Prince William County:
The grand jurors in and for the body of said county of Prince
William and now attending said court at its April term, 1926, upon
their oaths, do present that Alvin Beavers on March 24th, 1926, in
said county of Prince William, did unlawfully manufacture ardent
spirits, against the peace and dignity of the Commonwealth of Virginia.
Second count: And the jurors aforesaid, upon their oaths aforesaid, do further present that the said Alvin Beayers on the said 24th
day of March, 1926, in said county, did unlawfully have in his possession 2 barrels of mash, I dozen glass fruit jars, 2 barrels or tub
fermenters, and other substances capable of being used in the manufacture of ardent spirits, without beging registered with the Commissioner of Prohibition and obtaining from him a permit
5*
*therefor, against the peace and dignity of the Commonwealth
of Virginia.
UPON THE EVIDENCE OF:
R.H.DUVALL

J. T. L.

ROLLINS

C. L. READING
]AS. HARLEY.

AND AT ANOTHER DAY TO-WIT: Thursday, April15, 1926.
This day came the Commonwealth's Attorney, and the defendant
in person, and tipon his arraignment the defendant entered a plea of
not guilty to the indictment, and to which plea, the Commonwealth by
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its attorney replied generally, upon which replication issues was joined
and thereupon came a jury, to-wit: J. N. House, H. F. Bodine, J. A.
Morgan, Frank Egan, S. T. Weir, F. E. McMichael, H. ·A. Seese, J.
C. Bean, R. L. Ellis, Frank A. Rollins, C. M. Dodson, and L. W.
Lightner, who were elected, tried and sworn according to law, and having heard the opening statements of counsel, heard the evidence, received the instructions of the court, and heard the arguments of counsel,
retired to their room to consider of their verdict, and after a time returned into the court room with a verdict in the following words and
figures, to-wit: '"We the jury find the accused guilty as stated in the
indictmept and fix his penalty at three years in the penitentiary and
$100.00 fine, C. M. Dodson, Foreman."
Wereupon the accused moved the court to set aside the verdict
and to award him a new trial on the grounds of uncertainty in the
verdict, and failure of the court to charge the jury, and the failure of
the court to instruct the jury as to the penalty in this cause, and on
other grounds to be stated in bills of exception to be duly presented,
which motion the court overruled; to which ruling of the court the defendant excepts. And the court certifies that while he did not charge
or instruct the jury· as to the penalty, that the Commonwealth's Attorney correctly stated the law governing the penalty to the jury and
the accused desiring to present a petition for a writ of error to
6*
this judgment the same is suspended *on his motion until the
first day of July, 1926, and the defendant is given sixty days
from this date in which to file his bills of exceptions. And the court
doth order the Clerk to mark satisfied the recognizance heretofore
entered into by the accused before the Justice of the Peace for his
appearance at this term of the Court.
A true copy teste;
GEO. G. TYLER, Clerk.
I further certify that the aforesaid Alvin Beavers was committed
to the jail of Prince William County June 17, 1926, to begin serving
the sentence imposed on him by the foregoing judgment.
Given under my hand this 21st day of May, 1927.
GEO. G. TYLER, Clerk.
(The following is a copy of the order to which the above certificate refers.)
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At a Circuit Court for the County of Prince William continued
and held at the Court House thereof, on Thursday, June 17, 1926.
Present: Hon .. Samuel G. Brent. Judge.
COMMONWEALTH
vs.

Indictment for a felony, returned April, 1926 (Breach
Prohibition Law)

ALVIN BEAVERS,
This day came Alvin ].leavers and surrendered himself, and it appearing that the Supreme Court has refused his application for a writ
of error and supersedeas to the judgment entered against him at the
April, 1926 term of this court, he is remanded to jail pursuant to sentence heretofore pronounced on him on such judgment, to forthwith
begin his sentence.
A True Copy:
GEO. G. TYLER, Clerk.
7*

*At another day to-wit; May 24, 1927.

The following order was entered in words and figures as following
to-wit:
1

8*

*In the matter of Alvin Beavers. Order for writ of habeas
corpus.
This day came Alvin Beavers, by his attorney, and presented to
the Courf:! a petition, praying for a writ of habeas corpus ad sub
jinciendum, and, it appearing to the court upon the reading of said
petition, which is supported by evidence, that the said Alvin Beavers
is illegally confined, imprisoned, detained and restrained of his liberty
by one C. A. Coleman, in charge of what is known as Convict Camp
No. 10, in the County of Page, state of Virginia, and it also appearing
wherein said illegality consists, it is ordered that a writ of habeas
corpus ad subjinciendum be, and the same is hereby ordered to be
issued out of the clerk's office of this Court, directing the said C. A.
Coleman, in his individual capacity, and as sergeant or superintendent,
of said Convict Camp No. 10, commanding him to have and produce
the body of the said Alvin Beavers, together with the cause of his
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detention, before the said Circuit Court on the 28, day of May, 1927,
at 9:30 a. m., to do and receive what shall then and there be considered concerning the said Alvin Beavers.
And the clerk of this court shall forthwith issue such writ, which
shall be forthwith executed on the said C. A. Coleman by the sheriff
of this county, or by one of his deputies.
Ent. H. W. B.
9*

*At a Circuit Court held for Page County, Virginia, May
24, 1927.

The following writ was issued in words and figures, as follows,
to-wit:
·
10*

*The Commonwealth of Virginia,

County of Page, to-wit:
To C. A. Coleman, in his individual capacity, and as sergeant or
Superintendent of Convict Camp No. 10, in Page County, Virginia:
You commanded in the name of the Commonwealth of Virginia,
to have and produce the body of Alvin Beavers, said to be detained by
you in said county, together with the capse of his detention, before
the Circuit Court of Page County, Virginia, at the Court House thereof, on Saturday, May 28th, 1927, at 9:30a.m., to do and receive what
shall then and there be considered concerning the said Alvin Beavers.
Done by order of the said circuit court entered May 24th, 192 7.
Witness, Grover C. Miller, Clerk of said Court at the Court
House thereof the 24th day of May, in the year of our Lord one
thousand, nine hundred and twenty-seven, and in the !51st year of
the Commonwealth.
GROVER C. MILLER, Clerk.
To the Sheriff of Page County:
By order of the circuit court of said County, entered May 24th,
1927, you are directed to execute the foregoing process on the above
named C. A. Coleman. May 25th, 1927.
GROVER C. MILLER, Clerk.
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Memo on Back: Executed by delivering a true copy of the within order in person upon C. A. Coleman, This the 26, day of May, 1927.
E. L. LUCAS, S. P. C.
11 *

*At a Circuit Court held for Page County, Virginia, May
28, 1927.

The following Order was entered in Words and figures as following to-wit:
12 *

*At a Circuit Court continued and held for the County of
Page, at the Court-house of said County, Saturday, l\1ay 28th,
1927:
Present, Honorable, H. W. Bertram, Judge of said Court. In the
matter of he Petition of Alvin Beavers, Habeas Corpus.
This day Alvin Beavers was brought into Court by C. A. Coleman, in obedience to the writ of habeas corpus ad subjinciendl.tm
awarded by this Court on the 24th day of May, 1927, to the said C.
A. Coleman; and the court having considered the evidence, as well
as the argument of counsel for the petitioner and the attorney for
the Commonwealth of Page County, is of opinion that the said Alvin
Beavers is unlawfully imprisoned and detained of his liberty by the
said C. A. Coleman under a judgment of the Circuit Court of Prince
William County, in this, to-wit:
That the petitioner was on the 15th day of April, 1926, adjudged
guilty on the verdict of a jury ·of the Circuit Court of Prince William County, imposing a sentence of three years in the penitentiary,
and a fine of $100.00, on an indictment returned against him in said
Circuit Court of Prince William County April 5th, 1926, charging
the said petitioner with a misdemeanor, only, and that the petitioner
has already been confined under such judgment for a period in excess
of the maximum time he could lawfully be confined under such indictment; and that the imposition of a fine in connection with a penitentiary sentence was likewise contrary to the statute in such case made
and provided, and that the petitioner cannot be held in confinement
for the non-payment of such fine. It further appearing that there
has been paid to the Clerk of the Circuit Court of Prince William
County the costs of the prosecution on such indictment; and that the
costs of this .proceeding have likewise been paid on behalf of the
petitioner; .

22

Commonwealth vs. Alvin Beavers

It is therefore ordered that the petitioner be forthwith discharged
from custody, and from such imprisonment and detention.
Ent. H. W. B.
13*

*At a Circuit Court held for Page County Virginia, June
2, 1927_.

The Defendant filed his answer in words and figures as following
to-wit:
14*

*VIRGINIA:

In the Circuit Court of Page County.
In Re. ALVIN BEAVERS,
Answer of R. M. YOUELL, Superintendent of the State Penitentiay
In answer to the petition R. l\1. Youell, Superintendent of the
State Penitentiary says.
1. That the prisoner Alvin Beavers is confined in the Penitentiary
under a final judgment of the Circuit Court of Prince William County;
that his term has not expired, and that he is not illegally detained in
the State Penitentiary.
2. That after his conviction in the Circuit Court of Prince William County, petitioner applied to the Court of Appeals for a Writ of
error and on June 11, 1926, that Court entered an order rejecting said
writ because the Court was "of opinion that said judgment was plainly
right" and affirmed the judgment of said Circuit Court.
3. Your petitioner files certified copies of the Judgment of the
Circuit Court of Prince William County and of the Supreme Court of
Appeals of Virginia, which he prays may be read, and considered as a
part of this petition.
4. Your petitioner respectively submits that both this Honorable
Court and your petitioner are bound by the decision of the Court of
Appeals in this case and that in view of its judgment the petitioner
should be compelled to apply to that Court for any relief even if there
be merit in his contention which, your petitioner submits there is not.
Your petitioner makes profert of the proceedings before the Supreme
Court.

--.-~
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And now having fully answered this defendant prays to be hence
dismissed etc~
R. 1\1. YOUELL,
By Counsel.
LEON M. BAZILE,
.
Assistant Attorney General.
15*

*VIRGINIA:

In the Clerk's Office of the Supreme Court of Appeals at the
Library Building, in the City of Richmond, on Friday, the 2nd day
of July, 1926:
The following copies of orders entered by this Court at its place
of session at Wytheville were this day received by the Clerk here,
to-wit:
"VIRGINIA:
In the Supreme Court of Appeals, held atJ the Courthouse of
Wythe County, in the Town of Wytheville, on Friday, the 11th day of
June, 1926;
The petition of Alvin Beavers for a writ of error and supersedeas
to a judgment of the Circuit Court of Prince William County entered
on the 15th day of April, 1926, in a prosecution therein by the Commonwealth against Alvin Beavers for a violation of the prohibition
law whereby he was found guilty and sentenced to be confined in the
penitentiary for three years and pay a fine of one hundred dollars,
having been maturely considered and a transcript of the record of the
judgment aforesaid seen and inspected, the court being of opinion
that sai~ judgment is plainly right, doth reject said petition and refuse
said writ of error and supersedeas, the effect of which is to affirm the
judgment of the circuit court of Prince William County.
A Copy, Teste:
Teste: H. STEWART JONES, C. C."
A Copy, Teste;
H. STEWART JONES, C. C.

J. M. KELLY,

Clerk.
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*At a Circuit Court held for Page County, Virginia~ June
2, 1927.

The following Order was entered in words and figures as following to-wit;
17*

*Re: ALVIN BEAVERS, Habeas Corpus

This day came again C. A. Coleman, with the petitioner Alvin
Beavers whom he took into custody after his discharge May 28, 1927,
as well as R. M. Youell, Superintendent of the State Penitentiary, who
filed an answer or petition, of leave of the Court; and the Court having again heard argument, and desiring time to consider of its opinion,
the petitioner Alvin Beavers is ordered released on bail in the penalty
of $100. with Robt. A. Hutchison as his surety conditioned upon his
. appearance before this Court June 17, 1927, to abide the further order
of the Court in this case.
18*

*At a Circuit Court held for Page County, Virginia, June
17th, 1927.
The following opinion of the Court was filed in words and figures

as following to-wit;

19*

*In the Circuit Court of Page County, Virginia
Exparte ALVIN BEAVERS-on \Vrit of Habeas Corpus

The record discloses the following:
1 . Beavers was indicted in the Circuit Court of Prince William
County Apdl 5, 1926;
2 . The indictment contains two counts; (a) the first count for
the unlawful manufacture of ardent spirits-NOT DISTILLED, and
(b) the second count was for the unlawful possession of mash, &c.;
3 . The offenses as charged in the indictment are both misdemeanors and not felonies, and the punishment fixed by the Act of
1924, under which the offenses were committed, was a fine of not
less than $50.00 nor more than $500.00, and confinement in jail for not
less than one month nor more than six months;
4. At the trial of the case a jury of twelve was impaneled which
jury returned a verdict as follows:

-~-
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"We the jury find the accused guilty as stated ·in the
indictment and fix his penalty at three years in the penitentiary and $100.00 fine,-C. M. Dodson, Foreman;"
5 . The record does not show that the court ever entered judgment on this verdict, but it does show that upon the bringing in of the
verdict the accused moved the court to set aside the verdict and to
award him a new trial on the grounds of uncertainty in the verdict and
failure of the court to charge the jury and failure of the court to instruct the jury as to the penalty, and on other grounds to be stated in
bills of exception. The court overruled this motion, to which ruling the
accused excepted; and the court certified that while it did not charge
or instruct the jury as to the penalty the Commonwealth's Attorney
had correcly stated the law govering the penalty to the jury. The
accused, then, desiring to present a petition for writ of error to the
judgment, the court suspended the same to the 1st day of July, 1926,
and gave the accused 60 days within which to file his bills of exception;
20*
*6. The accused presented his petition for a writ of error,
but no where therein does it appear that the question now involved, namely, the validity of the verdict of the jury and the judgment of the court in that a conviction for a felony was had on an indictment for misdemeanor was considered. The Supreme Court refused the writ of error.
It seems to me that it is not only a fundementally sound proposition but exiomatic that a void judgment is always the subject of collateral attack; and that a judgment which is void ab tnitio can never
be made valid by any court, no more by the Court of Appeals than by
the trial court;
I think it is equally as sound a proposition that the verdict of a
jury, followed by a judgment of a court, inflicting a penalty not
authorized nor directed by law is unquestionably void.
I do not think that the mere impanneling of a jury of twelve to
try the accused in the instance case on a indictment for a misdemeanor would render the proceedings void, but, undoubtedly and unquestionably, a verdict of the jury which fixes the punishment as confinement in the penitentiary for a term of three years and a fine of
$100.00 notwithstanding that verdict finds the accused guilty "as stated
in the indictment" is equivalent to finding the accused guilty of a
felony, an offense which the accused never committed nor never was
indicted for. And to the extent, at least, to the confinement in the
penitentiary, the verdict of the jury was unauthorized by law, and,
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therefore, void; and the court had no power or jurisdiction to enter
judgment as to the void portion of said judgment.
The mere fact that a writ of error to the Supreme Court of Appeals was applied for and refused can, in my opinion, in no way affect
the question even though the very question itself may have been. presented in said petition, as it was not.
The case of Ex parte Thomas, 12 Porto Rica 3 50, cited by Counsel for petitioner, seems to sustain my opinion in every particular,
and is a very interesting case, indeed, in that almost
21 * *the precise question involved here was involved there. In
that case, the petitioner for a writ of habeas corpus, had been
convicted of accessory murder and judgment affirmed on writ of error
by the Supreme Court of Porto Rica, after which he sued out the writ
of habeas corpus. There the court said, among other things, that the
accused had been convicted of a crime not charged in the information
and that he did not raise the point either on his trial or on the appeal,
and, further, "the court, as we have said, fell into the error of think. ing that this crime was included in the information. The prisoner may
have fallen into the same error. On appeal to this court it was expressly stated by him that he made no objections to the judgment,
except so far as the sentence was excessive. The court below not having jurisdiction, the fact that this court affirmed its judgment, does rtot
change the character of its judgment under which he was condemned.
That judgment was a nullity, and, therefore, Jose de Thomas has never
been legally convicted of any crime."
This brings us to the question involved in the instant case, namely,
whether or not the verdict of the jury and any judgment rendered
thereon by the Court of Prince William County was a nullity. There
can hardly be any contention that it was not. The indictment was
for misdemeanor, the verdict amounted to a verdict for a felony. The
punishment provided by statute for the offenses charged in the indictment was confinement in jal for a period not exceeding six months and
a fine not exceeding $500.00. The only part of the judgment which
could have been, in any manner, held to be authorized by law, was the
fine of $100.00.
Beavers, according to the record, after the refusal of the writ
of error, surrendered himself to the Prince William Court on the 16th
day of June, 1926, was remanded to jail and from there transferred ·
to the state penitentiary, and from there placed on the ,...convict road
force where he remained until released under bail in these proceedings.
Not only has he served time on the road force for a period far in
22*
excess authorized by statute to work out the *fine of $100.00,
but far in excess of any time that he would have to have served
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· on the road force, if he had been properly convicted and sentenced for
the offense in the indictment for the maximum period fixed by the
.statute for such offenses.
On the question as to whether or not the verdict of the jury and
the sentence imposed in this case is void, and whether or not this court
has power to discharge the prisoner Beavers under a writ of habeas
corpus, I find the following citations from authorities which I have
investigated:
In 12 R. C. L., 1196 and 1197, it is laid down "The jurisdiction
of a court or judge to render a judgment is always a proper subject
of inquiry on habeas corpus, and is in fact the primary and generally
the only question open to inquiry, and if such court or judge had not
jurisdiction to render it either because the proceeding or the law under
which they were taken are unconstitutional, or for any other reason,
the judgment is void~ and one who is imprisoned under and by virtue
of it may be discharged from custody on habeas corpus."
On p. 1197, I find this particularly significant and applicable
statement of the law:
"Jurisdiction to render the particular sentence imposed is deemed
as essential to its validity as jurisdiction of the person or subject matter, and a judgment or sentence of entirely different character from
that authorized by law is considered void, and one restrained of his
·liberty thereunder will be discharged on habeas corpus." Citing
Nielson's Pet. 131·U. S., 176; in re Mills, 135 U.S., 263; in re Bonner, 151 U.S., 242, and other cases.
On p. 209 of the same authority, I find the following laid down;
"If the vice of a sentence is not merely that it is of excessive
duration but that it is of an entirely different character
23*
*from that authorized by law, it is generally held that such
sentence is void, and the prisoner will be discharged on habeas
corpus."
To the same effect. and even to the effect that one held under a
merely exce~sive senten~e will be dischargd on a writ of habas corpus
as to the excessive punishment, the following authorities have been
e.xamined;
In re Holey, 69 S. E., 872; ex parte Mooney, 26 W. Va., 36; ex
parte Barr, 91 S. E. 655.
In exparte Yarbough, 110 U.S., 651, cited by Assistant Attorney
General, I find it laid down that "\Vhen a prisoner is held under sentence of a court of the United States in a matter wholly beyond the
jurisdiction of that court, it is within the authority of the Supreme
Court, when the matter is properly brought to its attention, to inquire

-
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into it, and to discharge the prisoner if it be found 'that the matter was
no within the jurisdiction of the court."
That court held that the latter principle does not authorize the
court to convert the writ of habeas corpus into a writ of error, by which
the errors of law committed by the court that passed the sentence
can be reviewed, holding, however, that if the trial court had jurisdiction of the party, and the offense for whick he was tried and has not
exceeded its powers in the sentence whick it pronounced, this court
can ·inquire no further.
A serutiny of the paragraphs cited by the Assistant Attorney
General from ex parte Tobins Watkins does not disclose that the sentence or judgment therein complained of was in any sense void, in fact
from the language used by the court in that case it appears that the
court held that the judgment complained of was not a nullity, but that
the offense was cognizable in the court in which it tried and that the
court was competent to inflict the punishment which was inflicted, and
turned more particularly upon the question as to whether or not the
insufficiency of the indictment was of such a character as to render the
judgment a nullity.
24*
*It is true that the citation from Sennet's case, 146 Mass.'
holds that the better rule seems to be that where a court has
jurisdiction of a person and of the offense, the imposition by mistake
of a sentence in excess of what the law permits is within the jurisdiction and does not render the sentence void, but voidable by proceedings upon writ of error.
Even that statement is not, as I view it, now sustained by weight
of authority. However, in the Beavers case, as the record discloses,
the sentence imposed was not a sentence in excess of what the law
permits, so far as time of confinement was concerned, but was wholly
and entirely different sentence from that authorized and directed by the
statute, namely, confinement in the penitentiary at hard labor, when
the statute only authorized and directed confinement in jail and fine,
and, by special direction of the statute, commitment to the road force.
The other citations by the Assistant Attorney General in his brief,
with all due defference, do not go to the. question of whether or not
the judgment is void but only apply to cases of error. In the Graham
case the court distinctly says that the error in the judgments does not
render them void or the imprisonment under them illegal, but that the
judgments are doubtless erroneous.
The case of Campbell's Executors v. Campbell's Executors, cited
by the Assistant Attorney General in support of his contention that the
judgment of the Court of Appeals entered in the cause of Common-
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wealth vs. Beavers is final and cannot be reopened upon any ground of
error at law or fact apparent upon the face of said judgment or of the
record upon which it was rendered, deals entirely with the right of th~
Court of Appeals to rehear and review a judgment rendered by it
after the term at which judgment was rendered. I agree entirely with
the principles of law laid down therein, as being the law now,
25*
but I *cannot, by any process of reasoning, convince myself
that the judgment by the Prince ·\Villiam Circuit Court on the
verdict rendered by the jury is anything but a void judgment, just as
the verdict of the jury was a void and unauthorized by law; nor can
I by any process of reason bring myself to the opinion that, under the
circumstances in this case, the judgment of the Court of Appeals,
denying the application for a writ of error, notwithstanding in refusing
that writ the court used the language that the judgment complained of
and inspected, "was plainly right," can in any possible way have the
force and effect of making a void verdict and a void judgment on that
verdict, if any ever were rendered, a valid judgment, and thereby
deprive a citizen of this State of his liberty, and require him to suffer
a .Punishment not only for a crime that he never committed, but for
a crime pf which he was never charged.
The judgment of this court is that the order of discharge, entered on a previous day of this term, be enlarged so as not only to discharge Beavers from the custody of Coleman, Superintendent of the
convict road force, but from the custody of Maj .. R. M. Youell, Superintendent of the Virginia State Penitentiary.
I am convinced that I have jurisdiction in this case and that in
discharging the petitioner from custody I in no way overrule the
Court of Appeals in any matter it has decided.
H. W. BERTRAM, Judge.
26*

*At a Circuit Court continued and held for Page County,
Virginia, June 17, 192 7.

The following order was entered in words and figures as following, to-wit;
2 7*

*At a Circuit Court continued and held for the county of
Page, at ~e Court-house thereof Friday, June 17th, 1927.
Present: Honorable, H. W. BERTRAM, Judge of said Court.
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Re: Petition of ALVIN BEAVERS, Habeas Corpus
This day came again the petitioner in response to the recognizance heretofore entered into by him for his appearance today as
well as R. M. Youell, Superinendent of the Virginia State penitentiary, and C. A. Coleman, by the Assistant Attorney General.
And the Court having maturely considered of its opinion on the
record and evidence in this case, and the argument of counsel for the
petitioner, as well as that of the Assistant Attorney General for the
Superintendent of the Penitentiary; and being of opinion that there
is no error in the order discharging the petitioner entered by this
Court May 28th, 1927, for the reason that the judgment of the Circuit Court of Prince William County, under which the petitioner was
being held in custody at the time he sued out the writ of habeas corpus
in this proceeding, was void and beyond the jurisdiction of the said
Circuit Court to render on the indictment on which said judgment was
rendered, and that the character of such judgment 'was not changed
by reason of the fact that a writ of error to such judgment was denied,
the motion of the said Superintendent to set aside, vacate and annul
the judgment aforesaid entered by this Court May 28th, 1927, is overruled. And it is ordered that the order of May 28, 1927, herein be
enlarged so that the petitioner, Alvin Beavers, be' and is discharged
from the custody of the said Superintendent, and of the said C. A.
Coleman and all persons claiming under them or either of them under
and by reason of the said judgment of the Circuit Court of Prince
William county, on the verdict of a jury of that court returned April
15th, 1926. And that he and his surety for his appearance before this
Court on this day, be and the same are discharged, to which said
rulings of the court R. M. Youell, Superintendent as aforesaid and the
said C. A. Coleman, by their Attorney, now except. And the said
C. A. Coleman now excepts to ~he said order of May, 28, 1927. It
is further ordered that the written opinion of the court be and is hereby
made a part of the record in this case.
28*

*To the Honorable Judges of the Supreme Court of Appeals of
Virginia:

Your petitioner, Alvin Beavers, respectfully represents that he
is aggrieved by a judgment of the Circuit Court of Prince William
County, entered April 15, 1926, p. 2, on the verdict 'of a jury, imposing three years in the penitentiary and $100.00 fine on him on an indictment charging, 1, the unlawful manufacturing of liquor, March
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24, 1926, and, 2, the unlawful possession on that day of mash, jars,
fermenters, etc., p. 1.

STATEMENT
No effort will be made to set out in detail the evidence, pp. 30-78.
Briefly, R. H. Duvall, G. L. Readding, J. T. L. Rollins and Jos.
Harley, testified they found two barrels of mash, ready to run about a
mile and a half from the home of accused, the night in Ql!-estion, in
Prince William county, and Duvall and Read ding said they identified one of the two men who came afterwards, as accused. No still
was found. That the two men, upon the barking of a dog, walked
away. All the officers were armed. Readding said one of the men
put down what he thought was a gun, but which he afterwards ascertained to be an axe. No sample of the mash was offered.
They afterwards found accused at his home, where he said he
was with his sick child, and asked Mr. Duvall to see the child, but he
did not do so.
The accused and his wife testified he had been at his home all
that night with the sick child; that Dr. Iden told them that afternoon
to take the child to the hospital the following morning to be operated
on, and they had borrowed some money that afternoon for the purpose, and were to take it the following morning. That accused was
not out the house from 7 or thereabouts till he was awakened by the
officers after midnight. And the accused definitely denied being at
the mash barrels. Dr. I den corroborated the statement that he directed that the child be taken to the hospital the next morning.
*There was also testimony to the bad reputation of ac29*
cused.
FIRST TO TENTH ASSIGNMENTS, INCLUSIVE
The first ten assignments are to the ruling of the Court in refusing to sustain the challenge for cause of accused to each of the ten
following jurors: McDonald, Gerris, Carter, McMichael, Seese, Beahm,
or Bean, Dodson and Sheppard, Ellis and DeWitt, pp. 28, 29, on their
examniation on their voire dire, pp. 4-28.
1. The examination of juror McDonald, certificate No. 1, pp.
17-18, shows that his reply· to the first question asked him by the
prosecution, "Do you know Mr. Beavers? was, "No, Sir, never saw or
heard of him." Yet, before his examination was concluded, he said
he had he~d his reputation discussed in the neighborhood. "His name
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has been up so often began to laugh about it and wonder if it is going
to be a continuous performance," p. 18. And in reply to the question, "has what you have heard left any fixed or lasting impression
on your mind?" He replied, "Yes, in regard to the man's ability in
regard to prohibition," p. 18.
True, he insisted that he could give accused a fair and impartial
trial; but the law does not so regard him, nor is his own judgment as
to· his partiality conclusive on the accused. He first stated that he
had neve~ heard of the accused, p. 17. And then he said he had heard
his general reputation in regard to prohibition; that what he had heard
left a fixed and lasting on his mind in regard to the man's ability in
regard to prohibition; further, that he believed accused guil~y of past
offences, p. 28: and that the basis of his opinion as to the guilt of the
accused as to past offences was newspapers reports and common talk
on the street, p. 28.
"It is absolutely essential to the proper administration of justice
that the tribunal which is to administer it should be fair and impartial.
It is hardly less essential that it should be free from the suspicion of
unfairness and impartiality. The avodance of all appearance
30*
of injustice, and as far as possible, all *doubt on the subject,
is necessary for a proper administration of the law;" Rust v.
Reid, 124 Va., 1, 18.
The statute, Sec. 4676, ( 42), makes the· general reputation of the
defendant as a violation of the prohibition law a provable fact; and
the general reputation becomes substantive evidence, with the right
of the accused both to offer evidence in rebuttal, as well as to crossexamine the witnesses, to test their opportunity for knowledge of this
reputation; Anthony's case, 34 Va. Appeals, 182, 184. Therefore,
Mr. McDonald, as well as the other nine jurors objected to, were
competent witness to this provable fact, subject to cross-examination,
as witnesses, to test their opportunity for knowledge of this reputation.
But what character of cross-examination could shake the confidence
in these jurors in their own judgment, even if it were possible to so
cross-examine them?
As was said in Wright's Case, 73 Va., 941, 944, "A man who could
assert in one breath that he had prejudiced the accused, and could
not do him justice, and in the next instant that his inind was free from
all prejudice, is not to be trusted with the grave and responsible duty
of passing upon the guilt or innocense of a fellow being." So where,
as here, the juror asserts with the first breath that he has not even
heard of the accused, and then it develops that he is thorougly saturated with the idea of his evil reputation; that he not only knew the repu-

Commonwealth vs. Alvin Beavers

33

tation of the accused, but that it left a lasting impression on his mind
with regard to the ability of accused with reference to the prohibition
laws had become a joke in his community; that he believed the accused, (of whom he had not even heard! ) was guilty of past offences,
basing his opinion of such guilt on newspaper reports and common
rumor on the street, such a one is not to .be trasted with grave .and
responsible duty of passing upon the guilt or innocense of a fellow
being, even though he continues to stoutly protest his own fairness,
impartiality and infallibility.
31 *
*By what specious reasoning or mental legerd main the
juror satisfies his conscience that what he has heard to the
discret of the accused would not affect his judgment in the case, although he had already convicted the accused, in his own mind, soley on
newspaper reports and street rumors, of past offenses, and that his
confidence in his own judgment of the (:ast guilt of accused was not
shaken by the facts that the case was taken out of court, does not
appear; but the very fact that he had already convicted accused of
whom, he says he had not even heard,) of past offenses, solely on
newspapers reports and street rumors, and apparently his opinion
remained unchanged, even though the case was taken out of court,
so tenaceous was he of his opinion, but .at the same time insisted that
he had an open mind in this case, and could give the accused .a fair
and impartial trial, shows conclusively that the juror is not a competent judge of his own fairness and fitness as a juror; while the further
fact that the juror still adhere to his conviction of the guilt of accused,
based soley on newspaper reports and street rumors, even after the
case has been taken out of court, p. 28, is most conclusive proof of
his unfitness to serve as a juror in this case.
The juror's own statement raises a serious question how far he
would be guided by the instructions of the court, rather than by his
own views, to which he clings most tenaciously.
He a firm conviction of the guilt of accused based only on street·
rumors and newspaper reports, on all charges, except the only charge
where an opinion would disqualify him.
A juror, who knows all the facts of the case may nevertheless
regard himself a competent juror. "Such a man may pursuade himself that he is -impartial, but the law does not so regard him, nnconsciously to himself, it may be, his prejudices may follow him into the
jury box, and influence and control his judgment there;" Rust Reid,
124 Va., 1, 20; Wright's case, 73 Va., 941, 944.
*As petitioner understands the ruling in Rust v. Reid,
32*
while knowledge of certain uncontroverted facts does not neces-
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sarily disqualify a juror, knowledge of, controverted facts, material
to the issue, does disqualify him. And this must be especially true
where, as said in Anthony's case, the evidence may not only be rebutted, but the witness cross-examined to test his opportunity of
knowledge. Of what avail to the accused to offer evidence in rebuttal before a jury on a fact on which their minds are already made
up? And how can they be discredited by cross-examination?
It may not be amiss to call attention to a recent case in this
Court, in which counsel for plaintiff in error was the son of one of
the Judges, and the Judge refused to sit in the case, having in mind,
no doubt, that the avoidance of all doubt of partiality is necessary for
a proper respect. for the administration of the law; and to a recent
case in the Supreme Court of the United States, in which Mr. Justice
Brandis refused to sit as his daughter was attorney for plaintiff in
error. In each case, all of the Judges participating concurred. These
cases presented naked questions of law, to be passed on by trained
Judges of long experience. Yet, in order that the tribunal which administered the law· should be entirely .free from the suspicion of unfairness or impartiality, the Judges referred to did not sit.
As to the challenge for cause of each of the other juror objected
to, the same principle applies.
2. Juror Gerris stated that he had heard the talk around the
county about Mr. Beavers violating the prohibition law. That the
talk was general, pp. 6, 7.
3. Juror Carter said he knew the reputation of accused with reference to the prohibition law; and he had heard a former trial,
pp. 11, 12.
4. Juror DeWitt knew the general reputation of accused pp.
12, 13.
5 . Juror McMichael stated repeatedly the reputation of accused
with reference to violating the prohibition law, p. 14.
23*
*6. Juror Seese stated that he had heard the reputation
of accused discussed in his neighborhood, p. 15.
7. Juror Ellis stated ·that h~ knew the general reputation of
accused, p. 20.
8. Juror Bean or Beahm, stated that he had heard the reputation of accused discussed· with reference to the prohibition law, pp.
18, 19.

9 . Juror Dodson stated that he had heard the general rumor
about the accused in reference to the prohibition laws, p. 22.
10. Juror Sheppard stated that he ·had heard the general talk
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about the accused in the community with reference to violating the
prohibition laws, p. 23.
It is true, each of these jurors said he felt that he could give the
accused a fair and impartial trial. But, without reflecting on the integrity of these jurors, the question not only is, "Could he?" But is
·
the matter free from doubt?
These jurors were asked by the prosecution if they had heard any
expression or ill will or prejudice against the accused. But it was not
essential that the juror should have heard any expression of ill will or
prejudice, or consciously had any ill will or prejudice himself, in order
to disqualify him.
Petitioner is pursuaded that when this Court "reads the testimony
of each juror, and ponders and considers it, and the accumulative
affect of all of them, it will come away from the case with the feeling
that the accused has not had a fair trial· by a jury" "free from exception;" Rust v. Reid, 124 Va., 1, 18.
ELEVENTH ASSIGNMENT
The accused assigns as error the ruling of the Court in permitting the prosecution to ask the accused, on cross-examination, the several questions as shown by Certificate No. 3, pp. 79-81, and in requiring the aocused to answer, none having anything to do with the charge
against the accused, and having nothing to do with the subject
34* of his direct examination, but confined solely *to ai reputed
visit by the accused to a "witch," in the District of Columbia,
for the sole reputed purpose of fortune telling, and, from the examination, long before the time of the alleged offense for which .accused was
then being tried, together with the question whether the accused owed
this "witch" or fortune teller money, and the refusal of the Court to·
strike out such testimony. The only reference to anything remotely
resembling the offense for which accused was being tried, was one
question by the prosecution, "Didn't you ask her on that occasion if
you were guilty of bootlegging?" Now, most oviously, accused would
not have to ask a "witch" if he was guilty of any crime.
Not only there was not effort to fix the time of this reputed visit
subsequent to March 24, 1926, but the only effort on the part of the
prosecution to fix the time was "last summer and last fall, p. 80,long before the time of the alleged offense.
The theory on which the Court admitted hese entirely irrelevant
matters, as indicated by its statement, p. 81, was to lay the foundation for contradicting the witness, though on a wholly immaterial,

36

Commonwealth vs. Alvin Beavers

irrelevant and collateral matter; while the Commonwealth Attorney
stated plainly that he was unable to contradict the witness, p. 81.
Bearing in mind that the records shows that the evidence was admitted for he purpose of contradicting the witness, p. 81, and the
prosecution, at the time admitted he was unable o do so, p. 81, it is
expressly held in Allen's Case, 122 Va., 834, 841, that such questions
cannot be asked. The following citation is peculiarly pertinent in
view of the fact above.
"Neither should the door be thrown open so wide ·for impeaching
evid~nce as to allow questions to be asked on the pretense that the
object is impeachment when there is no reasonable ground to expect
favorable answers, or to be able to prove by direct testimony that the
unfavorable ones are false, and the sole tendency, if not the purpose,
is to create suspicion in the minds of the jury. In this State it may
be regarded as settled hat such questions cannot be asked; " citing
Uhl's Case, 47 Va., 706; Langhorn's Case, 76 Va., 1021.
35*
*Further, Page 842; "The test as to whether a matter is
material or collateral, in the matter of impeachment of a witness, is whether or not the cross-examining party would be entitled to
prove it in support of his case."
No adequate reason for the injection of this wholly irrelevant
matter in his case is perceived, except "to create suspicion in the minds
of the Jury," to cover the witness with ridicule, to divert the minds of
the jury from the real issue, and to create the impression in their
minds that the accused was per s~ a bad character if he consulted a
"witch" woman.
The matter resolves itself squarely into this proposition: Is the
accused,-or for that matter, any witness, since the credibility of the
accused may be attacked "just as that of any' other witness," Mohler
Case, 132 Va., 713, 735,-on cross-examination, required to lay bare
his whole life, and disclose every act of! indiscretion, or folly, or
even crime, no matter how remote in point of time or connection it
may be to the offense charged?
Doubtless there are few who have no skeleton in a secret closet.
It may be but a youthful indiscretion; it may be the folly of more
mature years; it may be even more serious. Fortunate, indeed, is the
man who has nothing whatever in his whole life from the contemplatation of which he derives neither pride or pleasure; Are there to be
exhumed from a dim and almost forgotten past, to be rattled before any·
jury, civil or criminal, before whom he may be called to testify. If
such, indeed, the penalty which every witness must hazard, then the
ano1111'1Cement by this Court of such a rule of cross-examinati~, will
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doubtless set as a powerful deteriment to voluntary litigation. For
it is stated on the authority of Holy Writ that there is none good, no
not one. And all human experience verifies and corroborated this
statement.
But that such has not hitherto been the rulq of examination
sanctioned by this Court is settled by Walker's Case, 28 Va., 574, 576,
where among other things, it is said: "The accused is not called on
to maintain the integrity of his whole life. And for
36*
*application of this just and salutary rule, see Cole's Case, 46
Va., 696; Devine's Case, 107 Va., 860; Barbour's Case, 80
Va., 287; Uhl's Case, 47 Va., 706; FaUlkner vs. South Boston, 139
Va., 569; Snarr's Case, 131 Va., 818; and Martin's Case, 34 Va.,
Appeals, 359, 360.
No can it be said this was harmless error. The whole tendency,
and the real object, and no doubt the effect of the evidence complained
of, was to "create suspicion in the minds of the jury."
TWELVETH ASSIGNMENT
Error is assigned to the rulling of the Court in permitting the
prosecution to ask the accused on cross:examinations, "You have been
arrested charged with a similar offense once before, have you not?"
And in requiring the accused to answer that he was prosecuted about
a year and a half before, as shown by certificate No. 4, p. 82. This,
of course referred to the case now before this Court on a writ of error.
The ground on which the testimony was admitted, as shown by the
certificate, was to show that the accusecl.: had been previously prosecuted. That evidence of an arrest or pro~ecution is not admissible to discredit a witness is settled in Langhurn's Case, 76 Va., 1012, 1015,
where it was held the question, "Upon what charge, he the witness had
been arrested and was not under confinement in jail?" was improper,
as "such testimony tended to create a new issue collateral to the main
issue, or to pervert the minds of the jury;" and where it was further
held improper to ask a witness, "Were you not arrested, tried and convicted before a magistrate's court in the City of Lynchburg?" p. 1016,
where the question did not imply that the witness was convicted of an
offense which would involve his character for truth on oath.
Nor could the accused, as a witness, be impeached by proof of
particular acts and offenses committed by him. See authorities cited
in proceeding assignment. Nor is the record of conviction of an offense, not infamous, admissible to impeach the veracity of a witness;
Uhl's Case, 47 a., 706; Cutchins v. R.oanoke, 113, Va., 452.

'1
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*The extent of the right to cross-examine a witness on collateral matters to test his accuracy, veracity and credibility
is limited to his examination in chief; Va. & N. C. Wheel Co. v.
Chalkley, 98 Va., 67, cited in Harris' Case, 129 Va., 751. In that case,
the right to develop on cross-examination the fact that the accused
was in Atlanta in prison, was sustained on the express ground that the
accused himself, in his examination in chief, had voluntarily put his
residence and occupation in issue during the period which covered his
prison service, and thereby opened the way to the cross-examination.
The Harris case recognizes the rule here involked by petitioner.
THIRTEENTH ASSIGNMENT
Error is assigned to the ruling in refusing to instruct the jury to
disregard the testimony as to the contents of the barrels, in which the
witness Duvall claimed was mash, unless a sample of the contents was
produced before the jury, as set out in certificate No. 5, p. 83.
No still was found, and Sec. 4675 (20), requires the destruction of
mash, only when such mash is found at a still. By voluntarily destroying the best evidence of the contents, there witness put it beyond
the power of any one to determine what it really was. A secondary
evidence is to be resorted to only when the best evidence is not obtainable, the accused ought not to be prejudiced by the unwarrented
destruction of the best evidence, which it is beyond the power of the
accused to have determined by disinterested parties the real character
of the alleged "mash."
FOURTEENTH ASSIGNMENT
Error is assigned to the ruling of the court in overruling the motion to set aside the verdict, p. 2.
Aside from the other errors hereinbefore pointed out, petitioner
urges that his motion should have been sustained for the following
reasons:
38*
*1. If the foregoing, or thirteenth assignment is well taken,
there was no evidence to support the verdict;
2. The verdict its self is uncertain, as it fails to specify of what
offense the jury found the accused guilty, although thee indictment
charges two separate and distinct offenses;
3 . The Court failed to charge the jury, or otherwise to instruct
them on the law as to the penalty, p. 2. The Court certifies it did not,
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p. 2, but certifies that the Commonwealth Attorney correctly stated
the law to the jury. But this did not cure the omission.
The clerk, may, and usually does, charge the jury; under the
immediate supervision of the Court, and this is the act of the Court.
But the Commonwealth Attorney, like he attorney for the accused, is
counsel for a litigant. Since the Court failed to instruct the jury as
to the penalty, it cannot be said what views as to the ·maximum or
minimum penalty the jury entertained. Whether the accepted the
statement of the Commonwealth Attorney; or whether he unduly emphasidzed the maximum and unduly minimized the minimum, cannot
be predicated. It may be safely assumed that when the giving of the
law of the case is premitted o become the function of one of the counsel in the case, he is at once promoted to a position of vantage over hi~
adversary.
While it usually true that the ruling of the Court is presumed to
be right till the contrary appears, it cannot be presumed that no error
to the prejudice of accused ·resulted from the omission of this important
function on the part of the Court.
For the errors herein complained of a writ of error and supersedeas to the judg~pent complained of is prayed, that the same may
be reversed and annulled.
And your petitioner will ever pray, etc.
ALVIN BEAVERS, By his Counsel.
*I, Robt. A. Hutchison, an attorney practicing in the Supreme Court of Appeals of Virginia, do certify that in my
Opinion it is proper that the judgment complained of in the foregoing
petition and annexed record, should be reviewed by said Court, May
12, 1926.
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*VIRGINIA,

PAGE COUNTY, To-wit:
I, Grover C. Miller, Clerk of the Circuit Court of Page County
and State of Virginia, do hereby certify that the foregoing is a true
transcript from the records, and judicial proceedings of the Circuit
Court of Page County, and that Robert A. Hutchison of Counsel of
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the Petitioner was notified that this record was being made.
In Testimony Whereof, I hereto set my hand this 5th day of
July in the year of our Lord One thousand Nine Hundred and Twentyseven.
GROVER C. MILLER,
Clerk of the Circuit Court of Page County, Va.
A Copy, Teste:
H. H. WAYT, Clerk.
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