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IN THE

Supreme Court of Appeals of Virginia AT RICHMOND.

COM~IONWEALTH

OF VIRGINIA

v.
CLEON M. HANNAFORD.

1'o the Honora1Jle Justices of the Su·11reme Cottrt of Appeals
of Jl irginia:

Your petitioner, the Commonwealth of Virginia, acting
herein by the State Tax Commissioner, who is the proper officer designated by law to represent the Commonwealth of
Virginia ·in such matters, respectfully represents that, on the
Blst day of-December, 1928, Cleon ~I. Hannaford filed his petition in the Circuit Court of the City of Richmond for redress against an alleged erroneous assessment of State income
t.axes made against him by John E. Rose, Jr., Commissioner
of the Revenue, of the City of Richmond, Virginia, whereby
he is charged ,v] th State income taxes in the amount of $406.88
for the tax assessment year 1927 upon income in· the amount
of $13,562.72, received during the calendar year f.926 .(R.,
pp. 9-10) ,",,~hereupon such proceedings were had therein that,
on the 29th day of 1\ia.y, 1929, a final judgment was rendered
in said cause against your petitioner (R., pp. 9-11), and a
transcript of the record· of the proceedings in said suit and
of the judgment therein is herewith exhibited.
·
:your petitioner is advised and represents to your Honors,
f.hat the said judgment is erroneous and that she is aggrieved
f.]wrehy in the following particulars, namely:

ASSIGNMENTS OF E·RRORS.

I.
Tl1e court erred in holding that the petitioner was errone-
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ously charged on the income tax books of the Commonwealth
of Virginia for the year 1927 with income taxes in the amount
ol: $406.88.

II.
'l,he court erred in holding that the petitioner be exonerated
from the payment of $406.88, a portion of the amount of State
i ucomc taxes levied against him for the year 1927 upon a portion of his net income received during the calendar year 1926
nnd that the assessment against the petitioner for income
taxes for theta~ assessment year 1927 be reduced accordingly.·

III.
'l,he court. erred in holding that the petitioner be refunded
by the Gommonealth of Virginia the sum of $406.88, a port.i on of the amount of State income taxes for the tax assessJnent year 1927 paid by the petitioner on account of income
received during the c.alendar year 1926.

STATEl\J:ENT OF TIIE CASE.
Cleon M. Hannaford, was on the 1st day of January, 1927,
a resident of the City of Ric.hmond, Virginia. He was the
i uventor of improvements in angle cocks for railway cars and
wns issued certain Letters Patent of the United States and
had made applications for hvo other United States Letters
I 'n tent and was likewise issued certain Canadian Letters Patent. Durh1g the year 1926 he sold said Letters Patent and
applications to Westinghouse Air Brake Company, New York
City, and by reason of said sale he. received during
t.hc year 1926 the sum of $15,000.00, payment on account of
the selling price of said patent. In preparing and making
his income tax return to the State of Virginia for the tax
m;sessment year 1927 on account of income received ·during
1.he calendar year 1926, he included in his return said sum
of $15,000.GO, so received from said patent, less the costs and
expenses of $723.45'which he had incurred in connection with
t.he development of said inventions, and the ~osts incident to
f.o procuring patents therefor, leaving the nei sum in said
1927 return from sale of said patents of $14,276.55. that
$71:-tR~ of said sum of $14,276.55 represents the amount reeeivcd hy llannaford on account of the sale of his Canadian
Patents, leaving the sum of $13,562.72 as the amount received
hy him on account of the sale of his United States patents
nnd applications.
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QUESTIONS INVOLVED.
1. Does the sum of $14,276.55, received on account of the
sale of said patents and applications, constitute income¥
2. If such sum is income, can Virginia lawfully impose an
income tax upon so much thereof as was rec·eived· from the
Hale of the United States patents and appliea.tions, namely,
$13,562.72, the tax upon ·which amounted to $4()6.881

POSITION OF THE

COM~IONWEALTH.

First Question.

The Commonwealth contends that the sum received from
the sale of the patents, less the costs of obtaining those patcuts, namely, $14,276.55, was a part of the gross income of
t.he taxpayer.
Second Question,.

Such sum, $14,276.55, being income, Virginia had the right
to impose the tax thereon, even though it was derived frcm
the sale of patents. This is not taxation· of Federal instrumentalities in such a manner as to amount to an interference
by Virginia with the po,vers of Congress to promote the progress of science and useful arts, and therefore a void tax.
ARGU~IENT.

First Quest-ion :-TVas the lJf oney "lncon~e"?
It is argued by counsel for the taxpayer that the $14,276.55,
t.he net sum received for the patents, is not income, but represents to that extent the cash value of the patents and that no
part thereof is subject to an income tax. \Vhile it is stipulated that the patents were of the same value on the day of
sale as they were on the days of issue, it does not at all follow that an exchange of patents for cash in the amount of
theiT value can not yield income. Such a conclusion would
necessitate a complete disregard of the cost of tbe patents.
In every -sale of property the cost and the selling tJrice determine the income from the sale. In no ma1mer does the
value of the property at the time of the sale enter into the
determination· of the amount of income. Were it otherwise,
no income would ari.se from a sale of property unless the
seller received more than the cash value of the property.
In determining tl1e income arising from the sale of property acquired by the exercise ·of labor, skill and inventive
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genius, the o·wner is never allowed to charge against the property so acquired, as a part of the cost thereof, any amount
for his labor, skill or inventive genius, for the reason that
so much of the money received as exceeds the actual expendihu·es by him represents the real value of such services and is
the income itself. \Vere it otherwise a salaried employee
would, by the same reasoning,. never have any income, regardless of the amount of his salary. He would deduct the value
of l1is services from the amount received and show no income.
If a sculpto1:, hy the result of years of exercise of his tal-.
ented skill, create a statue, upon which he expended $723.55
on account of materials used and services rendered by others,
and then sell the statue for $15,000.00, he 'vould receive a
net income of $14,276.45.
If a carpenter 'build a house out of materials costing
$723.55, and sell the house for $15,000.00, he would reeeive a
net income of $14,276.45, regardle.ss ·Of whether the house
had a fair cash value of $15,000,00,-regardless of whether
the purchaser made a. good or bad. bargain.
Does it not follow, therefore, that, _.if an inventor expend
$723.55 in inventing an appliance :and procuring a patent
therefor, and sell the patent ·for $15,000.00, he 'vould receive
a. net ineome of $14,276.45, even tho~g4 he gave the purchaser
full value for his money? .
-,
The Virginia law (the fit~~t paragraph of Section.24 of the
'I: ax Code), defines "gross income": to include "gains, profits and income derived ~rom salaries; wages or compensations
for personal services of whatever kind and in whatever form
paid, or from professions, vocation·s, trades, businesses, commerce, or sales or dealin.g in property, whether real or personal, gro,yiug out of the ownership, or use, or interest in
such property; also * * * gains or profits and income derived from any sonrce whatever.''
The Aupreme Court of the United States, in Stratton's Independence, Ltd., 'Vs. 11 owbert, 231 U. S. 399, 34 Sup. Ct. 136,
140, defined income to be "the gain derived from capital, from
labor, or from both combined'' and extended this definition
in the case of Doyle vs. }fitchell B~ros., 247 U. S. 179, 183,
185, to include ''the profit gained through a sale or conversion
of capital assets".
The same court in IJ! erchants' Loan and T1·ust Co. vs. 81nie255 U. S. 509, 41 Sup. Ct. 386, 389, held that the same
rule ·was a.pplied in cases where the profits were realized from
a sale or convei·sion by a non-trader in a single, isolated
transaction, as well as cases where the profits "yere realized
f.an.ka,
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from sales ·or conversions by one engag~d in buying and
selling as a bm:;iness-a merchant, a real estate agent or a
broker.
These Federal cases arose under the; Revenue Act of 1916,
and this Act and the Virginia Act have substantially the same
definition of·'' Income''.
Applying the above definitions to the facts herein, it is
clearly shown that the gross proceeds of sale of the patents,
namely, $!5,000.00, less the costs of obtaining the patents,
namely, $723.45, i.s gross income to Hannaford, in the amount
of $14,276.55.
This view is in perfect accord with Article 59, Regulations
74, issued by the Bureau of United States Internal Revenue,
which is as follows:
''Art. 59, Sale of Patents and Copyrights.-A taxpayer dis. posing of patents or copyrights by sale should determine the
gain or loss arising therefrom by computing the difference
behveen the selling price and the cost or other basis, with
proper adjustment for depreciation, as provided in Article
561.''
Article 561 provides certain methods for arriving a.t the
amount realized and the cost of the property. These amounts
in the instant case have been determined by ·stipulation filed
in court (R., p. 5) and the same stipulation, in paragraph 6,
(R., p. 7), also provides that the patents ·were of the same
value at the time of sale that they were a.t time of issuance,
so there has been no depreciation thereof.·
The question as to whether or not the gain of $14,276.55
was income was argued before the Circuit Court and while
the order did not expressly so state, the court necesarily
held that it was income, hut took the view that it was tax
exempt. This view is discussed under the Second Question,
following.
Second Q1eestion:-Ca1_t T7 irginia Taa; ln.co'lne Derived fro'm
Sale of United States Pa:tents?

·A.
Nature of Income Tax.
The Special Court of Appeals of Virginia has recently conRidered thP. nature of our income tax and in the case of At.:.
lantir: tfJ: .n. R:lJ. ·co. vs. Southern RJJ. Co., 149 Va. 701, 141 S.
JU. 770, 772, tl1e court~ speaking through Judge Holt, said:
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''The tax ~o levied is not similar to other forms- of taxation,
:-;ince it is 11ot imposed upon property or business hut upon the
proceeds arising therefrom. Black on II}Come and other Federal Tnxes, §1. An Income Tax is an assessment upon the
income of the person and not upon any particular property ·
from which that income is derived." Citing Young vs. Ill.
Athletic (]lu.b, 310 Ill. 74, 141 N. E. R69, 30 A. L. R. 985.
The case of Y oun.(J vs. Illinois Athletic Clu.b, supra, involved the construction of a contract of l~ase, whereby the
lessee covenanted to pay ''all taxes, assessments a.nd municipal charges. general and special, ordinary and extraordinary,
of every nature and kind whatsoever, 'vhich may be (a) levied,
imposed or assessed upon the real estate hereby demised
* :.'i: *; or (b) levied, imposed or assessed upon any interest of the lessor in or under this lease; or (c) which the lessor shall be required to pay by reason of or on ac0ount of his
interest in the real estate hereby demised * * *."
Tl1e court held that a tax on the income to the lessor, or
rentals, wa~ not such a tax as came within the provisions of
the lease quoted above, and that tl1e lessee was not bound to
pay such income tax~s assessed against the lessor~
The court said (141 N. E., p. 371), as follows:
"No case has been cited, and we are unable to find one,
holding that an income tax is a tax on an interest in land;
and the nature of the tax itself, which is a tax made on the
net income of the individual, is such. as to preclude the idea
of a tax a~ainst property. For instance, suppose A leases
X. property to B. at a rental of $10,000 per year. A. has other .
properties which canse him a loss of $7,000 per year, and
this with an exemption (which in his case amounts to $3,000)
prevents his payment of any tax whatever. Suppose, on the
other hand, l1is other properties bring him an income of $13,000 instead of a loss; then, with his exemption of $3,000, he
pays on an income of $20,000. If his lessee under the lease
of the X. property is to pay the income tax on the rentals
then~of as a tax against the property itself, it is readily seen
that there is no way of determining how mucli such tax will
amount to. If such tax is to be considered a tax against the
X. property of A., it will be seen that while l1is interest in the
property and the rflte of taxation is the same in both cases,
yet A., for reasons in no wise affecting the X. property, pays
no incorne tax one year and the next pays on almost the en-

!
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tire rental derived from the X. property. This would not be
so in case ·of a tax against his interest in the property or .
wl1ich was levied because of such interest. Whether the lesso'r
is to pay an income tax at all depends· not alone upon his interest in the pi·operty, hilt is affected by his income ot re·ntals
from any source; and likewise his loss arising from totally
different sources, as the income tax must be assessed against
the income after deducting losses without regard to the
~ources of such loss. This is repugnant to the idea of a tax
against the property itself.''
·
: -The above quotation clearly sho,vs the so·undness ·of the
proposition that. an income tax is not a tax on property.

B.
N...t\.TUR.E OF A P.ATENT.

A.tticle 1, Section 8 of the United States Constitution empowe·rs Congress to promote· the progress of science and
useful arts, by securing for limited times to authors and in:..
\·eulors the exclusive right to their respective w1itings and
discoveries.
·
· Patentees are granted the exclusive right to· make, use or
\·end the patmt~ed article and so long as this right is secured
and not interfered with the powers of Congress are unham-

pered.
··In the recent case on the subje~t. Long vs. Rockwood, 277
U. S. 142, 48 Sup. Ct. 463, decided ~fay 14, 1928, a case in. volviug a State tax on income derived from royalties on a
patent, the'Supreme Co.urt of the United States quoted one of
its prior decisons (Blocnner vs. 1.11cQ~tewam,, 14 How. 539, 14
L. Ed. 532) as. follows: .
·''~~he

franchise which the patent grants, consists· altogether

in the right to exclude. every one from·making, using or vend-

ing the thing patented, 'vithout the· permission of the patentee. This is all that he obtains by the patent." (Italics
supplied.)
1\ir. Justice Field said in TVebher vs. Vir.qin.ia, 103 U.S. 344,
3~7, 348:

at. pp.

: "It is· only the right to the invention or discovery, the
incorporeal right, which the State can not interefere with."
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It seems clear from the above that a patent is, in its J).Rt.ure, only a rig·ht to exclude and, as a corollary, to this, it is
equally clear that so long as this right to exclude is not hampered or interfered with, there has been no violation of the
provisions of Article 1, Section 8, of the Constitution of the
United States and the laws of Congress passed in pursuance
t.hereof.

C.
'rAXATION OF NET INCOME El\t1BRACING PROCEED~
OF THE SALE AND ASSIGNl\iENT 0~, A
PATENT.
Without admitting that a patent is an instrumentality of
the Federal Government, it is asserted that, after the sale
and assignment of a patent and its right of exclusion to
another, who thereby becomes entitled to the sa.me protection
as was originally afforded the patentee, the Stat of Virginia
may impose a tax upon the net in'co1ne of the assignor of
the patent and include in such net income the net gain resulting from tho sale and assignment. A tax of this nature is not
a direct tax upon the paten-t, but is an indirect tax upon the
1Jerson on account of the income received from the sale of
the patent. The tax liability does not accrue until the taxpnyer has volntary assigned to another all rights to the protection which the United States government stood ready to
afford him so long as he held the patent and which the government thereafter fully affords the assignee throughout the life
of the patent. The patent and the 1Jatent ri.qht.s have always
been and will ever be fully protected, even under the enforcement of a State tax on the net income of the assignor of he
patent.
.
It was arg-ued by counsel for the taxpayer, iu the lower
eourt, that the cases holding State taxes on income from
lenses of Indian lauds to bo invalid were authority for the
invalidity of the tax in the instant case. In those cases it
wn~ "agTeed that the lessee was an instrumentality used by
i ile 1Jnitecl States in carrying out duties to the Indians that
it bad assumed." (See Gillespie vs. Oklah01na, 257 U. S. 501,
-J-:3 Sup. Ct. 171, 172), and the Supreme Court of the United
State~, in dealing with tho celebrated statement by Chief
tTustice :.Marshall that "the power to tax is the power to destroy", said in the Gillespie case, 257 U. S. 501, 505:
"The r.riterion of interference by the States with interstate
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commerce is one of degree. It is well undertsood that a certain amount of reaction upon and interference ·with such commerce cannot be avoided if the States are to exist and make
laws. New York, New Haven & Hartford R. R. Co. vs. New
York, 165 U. S. 628, 17 Sup. Ct. 418, 41 L. Ed. 853; Diallnond
Gltte Co. vs. United States Gl,ue Co., 187 U. S. 611, 616, 23
Sup. Ct. 206, 47 L. Ed. 328, The rule a.s to instrumentalities of
the United States on the· other hand is absolute in
form iand at least stricter in substance. ,Williams
vs. Talladega, 226 U. S. 404, 416, 417, 33 Sup. Ct. 116, 57
L. Ed. 275, 419. Johnson vs. ilia-ryland, 254 U. S. 51, 55, 41.
Sup .. Ct. 16, 65 L. Ed. 126. 'A tax upon the leases is a tax
upon the power to .make them, and could· he used to destroy
the power to make them.' 240 "Q. S. 530, 36 Sup. Ct. 456; 60
L. Ed. 779. The step from this to the invalidity of the tax
upon income from the leases is. not long.''
rrhe tax upon the lessee of the Indian Lands was a tax upon
the Federal instrumentality itself and the invalidity of such
a tax is evident; but, unlike the step taken by ~Ir. Justice
Holmes in writing the above quoted opinion, the step from the
invalidity of a tax upon the patent to the invalidity of a tax
upon net income embracing proceeds of sale of a patent is
a long one and cannot be readily taken.
Certainly Virginia's tax upon Hannaford's income has in
110 way interfered with or hampered the federal grant of the .
t•ight to exclude others from making, vending, or using the
patented article. That right is now fully enjoyed by the
holder of the patent. Nor has the tax diminished the value
of the patent. The value of the patent is no more dependent upon the tax imposed upon the net income of the vendor
of the patent than the value of the patent would be dependent upon the tax imposed upon the net income of the vendor
of· the articles manufactured and sold under the patent. And
the Supreme Court of the United States bas distinctly held ··
that a. State may regulate and control the sale of patented
articles. (Webber vs. Vi1·.qin,ia., supra.)

D.
CONTRA AUTHORITY DISTINGUISHED.
The Rockwood Case.

This case, Lon.rJ vs. Rock'lvood, cited at p. 11, swpra, was a
five-to-four decision of the Supreme Court of the United
States holding that 1\tiassachusetts could not impose an income
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tax upon the owner of a patent on account of r~yalties received by him for the use of the patent by others.
The facts in the case are stated in the opinion of the State
Court, 1~eported in 154 N. E. 182, as follows:
''The complainant, a resident of W orchester for several
years, was the president and principal stockholder of the
Rockwood Sprinkler Company, a corporation located at Wor
cester, and of the Rock,vood Sprinkler Company of Illinois.
He invented, from time to time prior to the year 1916, certain sprinkler systems protected by patents. From these he
received royalties, w·hich were paid to him by the Worchester
Company for the use of the patents.''
4

It is important to note that Rockwood, the original patentee, still owned the patents and received royalties for the
use thereof by others. The income of Rockwood was directly
!rom the use of the patent o~vned by hint while receiving the
Income.
'fhe Massachusetts State Court has repeatedly held its income tax to be a property tax. See: 01Jinion of the Justices,
220 l\{ass. 61.3, 627, where the court said:

'' * *

8

a. tax upon the income of property is a tax upon

f he property itself."
~rbis

view as to the 1\Iassachusetts income tax was adopted
In the first
paragraph of its opinion the court said:
hy the Supreme Court of the United States.

"The Supreme Judicial Court of that State held such an
imposition would amount to a tax upon the patent right it. self, and was prohibited by the Federal Constitution.''
Virginia, however, has distinctly held that her income tax
is not a prO?JertJJ ta.x. Atlantic & D. Ry. Co. vs. Southern
Ry. Co., supra.
In addition to this distinction between the nature of the
and Virginia income taxes, the court's attenion is especially called to the important fact that in the Rock. wood case the patent was still ow11ed by the taxpayer, while
in the instant case the taxpayer had assigned the patent before any tax liability accrued.
In the light of the fact that the R.ockwood case was decided
~Iassachusctts
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by a. bare majority of the court, and the facts which distinguished it from the instant case, it is respectfully submitted
that the United States Supreme Court 'vould not stretch
doctrine of the Rockwood case by holding that not only the income tax on account of royalties, but the income tax on account of income derived from the proceeds of the sale and assignment of the patent itself, is invalid and that this court
would not be justified in so stretching the doctrine.
CONCLUSION.
F,or the above reasons, your petitioner submits that the
Circuit Court erred in its judgment entered on the 29th day
of 1\.[ay, 1929, and, therefore, prays that a writ of error and
supersedeas may be a"rarded her, in order tha.t the said judgment, for the causes of error aforesaid, before you may be
caused to come, that the whole matter in the said judgment
contained ma.y be reheard, and that the judgment may be reversed and annulled.
CO~fMONWEALTH 0~,

By

VIRGINIA,
MARTIN,
HENRY R.. MIJJLER, Jr.,

vV. vV.

Counsel for State Tax Commissioner.

I, Henry R. ~!iller, Jr., an attorney practising in the Supreme Court of Appeals of. Virginia, do hereby certify that in
my opinion, there is error in the judgment and order entered
on the 29th day of ~Ia.y, 1929, in the Circuit Court of the
City of Richmond, Virginia., in favor of Cleon M. Hannaford,
against the Commonwealth of Virginia, as set forth in the
foregoing petition, for which the same should be reviewed
by the Supreme Court of Appeals of Virginia.
HENRY R. 1\iiLLER, Jr., Attorney.
Received September 30, 1929
\Vrit of error allowed; supersedeas awarded.

ROBERT R. PRENTIS.
l{.eceived Oct. 1., 1929.

H. 8. J.

~-~--

---

Supreme C.ourt of Appeals of Virginia.

12

VIRGINIA:
. In the Circuit Court of the City of Richmond.
Uleon 1\L Hannaford, Petitioner,
vs.
Cqmmonwealth of Virginia, Defendant.

.J

TRANSCRIPT OF RECORD.
VIRGINIA:
Pleas hefore the Oircnit Court of tl1e .City held in the
Courtroom of said City in the City llall thereof on Wednesday the 29th day of ]\fay, 1929.
Be it remembeted that heretofore, to-wit: At a Circuit
Court of the City of Richmond held in the Courtroom of said
City in the City Hall thereof on ~Ionday, the 31st day of December, 1928:
Cleon ]\if. Hannaford, Petitioner,
vs.
Commonwealth of Virginia, Defendant.
. This day came Cleon M. Hannaford, the aforesaid petitioner, by his counsel, and likewise came the Commonwealth.
of Virginia, by its counsel, and upon motion of said petitioner
for leave to file his petition for correction of alleged erroneous income taxes assessed against him in the year 1927, upon
1926 income and for refund of income taxes erroneously levied
. and collected thereon, leave is granted and said petition is
accordingly filed.
.
And hy conRfmt of the parties thereto, said petition is continued ge~erally.
·virginia:
In the Circuit Court

o~f

the City of Richmond.

CJeon ]\f. Hannaford, Petitioner,
vs.
Commonwealth of Virginia, Defendant.
To ·the Honorable Circuit Court of the City of Richmond:
page 2 ~

Your petitioner, Cleon M. Hannaford, a citizen of
the State of Virginia, and a resident of the City of
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lUcbmond, respectfully represents that he is aggrieved by an
assessment of income taxes made against him in the year
1927 upon 1926 income by reason of the following facts:
. 1. Your petitionet, as the inventor of improvements in
angle cocks for railway cars, was issued Letters Patent of the
United States Nos. 1,482,988, dated F'ebrua.ry 5, 1924, and
] ,531,61'0 dated 1\tiarch 31, 1925, and had applications pending
for two other United States Letters Patent, serial N os1
671,050 filed October 26, 1923, and 690,323 filed February 2,
1924, and was likewise issued Canadian Patents, Nos. 245,073
dated December 9, 1924, and 249,749 dated ~Iay 19, 1925.
DuJ;ing the year 1926, your petitioner sold said patents and
applications to Westinghouse Air Brake Company, Ne'v York
City, and by reason of said sale your petitioner received during the year 1926 the sum of $15,000 payment on account of
the selling price of said patent. In preparing and making his
income tax return to the State of Virginia for the year 1927
upon 1926 income, there was included in your petitioner's income tax return said sum of $15,000.00 so received from said
patent less the costs and expenses of $723.45 whic.h your petitioner had incurred in connection with the development of
said inventions, and the costs incident to procuring patents
tl1erefo1•, leaving the net sum inc~uded in said 1927 tax return
from said patents of $14,276.55. Your petitioner is advised,
believes und therefore avers that said sum of $14,276.55 included in said 1927 income tax return was not income, but represented to that extent the cash value of your petitioner's said
patents and applications, and therefore should not have been
included and assessed as income taxable hy the Commonwealth of Virginia for the year 1927.

page 3
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2. Your petitioner is further advised, believ-es and
therefore avers that in the event said sum of $14,276.55 was in fact income receiv-ed during the year 1926, $13,562.72 thereof, the portion of said income property allocable
to said United States Letters Patents and applications, was
not taxable by the State of Virginia as said United States patents applications were rig·hts and francl1ises granted to your
petitioner by the United States of America pursuant to Section 8, Article 1, of the Constitution of the United States, and
the Acts of Cong-ress passed pursuant thereto, a.nd that income
derived from and under and by teason of said patents a.nd
applications was and is not subject to taxation as income in
t.he State of ·virginia. (See Henry F. Lon,g, Com'missione1·,
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etc., ·'vs. Rockwood, decided by the Supreme Court of the
United States on _ Ma.y _14, _1928, 72 L. Ed. 824.
3. ·Your petitioner made his income tax return ·to the Commonw_ealth of Virginia for the year 1927 as required by la,v,.
which ·said return showed net ·taxable income of $27,954.22,
upon which the income tax amounted to $783.63, which amount
of. tax your petitioner has paid. As hereinbefore set forth,
~a~d amount of $27,954.22, net taxable income as shown by
said return, included said sum of $14,276.55 realized during
the year 1926 upon said patents and applications, 'vhich
amount should not have been included for the reasons hereinbefore stated. Your petitioner therefore avers that he _was
and is erroneously charged with $428.30 income taxes for
t.he year 1927 upon 1926 income,· or taxes ·at the rate of. 3
per cent upon said sum of $14}276.55, and iir any event your
petitioner h~ erroneously charged ·'vith $406.88 income taxes
for the year 1927 upon 1926 income, or taxes at -the rate of
3· per cent upon said sum of $13,562.72 properly allocaible to
~aid United States paten_ts and appli_c:atio_ns ..
·page 4 ~ . vVher~fgre y~ur petitioner, pursuant to the s~atutes of the State of Virginia in such case made and
provided, respectfully prays that he may be relieved of said
assessment made in the year 1927 upon 1926 income to the extent of said sum of $14,276.55, or such pa:r;t thereof as may
he determined to be erroneous, a.nd that said assessment to
that extent be corrected by this 'Honorable Court and that the
Commonwealth of Vir~nia_ he ordered and directed to refund
to .your petitionner said sum of $428.30 income taxes paid in
the year 1927 upon said sum of $14,276.55, ·or such part of
said income taxes as may be found to be erroneous.
And your petitioner will ever pray, etc.
CLEON 1\L HANNAFORD, Petitioner.
\VIRT_ P. l\fARK:S, Jr., Counsel.
~

..·

Htate of' ·virginia,
City· of Richmond, to-wit:
I, 0. Raymond Bro,vn, a Notary Public in and for the City
and State aforesaid, hereby certifies t.l1at Cleon 1\L Hannaford, whose name is signe.d to the foregoi1~g petition~ this day
t)ersonally appeared beforeme and made oath that the statements of fact therein contained are true so far as therein
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~ta.ted to be facts and so far as therein stated to be upon
information and belief he believes them to be true.

Given under my hand this 31st day of December, 1928.

0. RAYMOND BROWN,
Notary Public.
page 5
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Virginia :
..
In the Circuit Court of the City of Richmond.

~L liannaford, Petitioner,
vs.
Commonwealth of Virginia, Defendant.

Cleon

STIPULATION OF FACTS.
It is stipulated and agreecl that, for the purpose of trial
of the above case pending \n the Circuit Court of the City
of R.ichmOlld, for the correetion of income tax assessment
made against the petitioner in the year 1927 upon 1926 income, and refund of taxes paid, and for the purpose of any
appeal or appeals from the decision of said Circuit Court of
the ·City of Richmond, the following agreed facts shall be
t.nken and considered as fa.c.ts proved therein to all intents and
purposes:
1. The petitioner, Cleon ~I. Hannaford, of the City of Richmond, Virginia, was and is the inventor of improvements in
nngle cocks for railway cars, for which Letters Patent of the
United States of America, No. 1,482,988, dated February 5,
J924, and No. f,531,610, dated J\farch 31, 1925, were issued to
said petitioner, and for " ..hich at the time of the sale hereinafter mentioned the petitioner had appliactions pending for
two other Letters Patent of the United States of America,
bearing D. R. Patent Office serial numbers 671,050 and 690,323,
and filed October 26, 1923, and February 2, 1924, respectively,
' and for which Letters Patent of the Dominion of Canada., No.
245,073~ dated December 9, 1924, and No. 249,749, dated May
19, 1925, "rere issued to said petitioner.
~

2. By agreement dated the 26th day of July 1926,
said petitioner, in consideration of the sum of $15,000.00 to him paid, assigned and transferred to the Westinghouse ..c\.ir Brake Company, a corporation organized and existing under the laws of the State of Pennsylvania, said United
States Letters Patent and Patent Applications, and said Canadian Letters Patent, a copy of which agreement is hereto
page 6
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attached and is made a part hereof, and is to be read in evidence herewith.
R. In the year 1927, there was included as income in said
petitioner's income tax return to the Commonwealth of Virginia, a copy of which return is attached hereto and is made a
part hereof, said sum of $15,000.00, paid to a.nd received by
said petitioner as aforesaid, less the costs and expenses of
$723.45 which Raicl petitioner incurred in connection with the
development of said inventions and in making said applications, and in procuring said patents therefor, leaving the net
sum of $!4,276.55 of said sum. included in said 1927 tax return
upon which income taxes for said year were levied.

4. The income taxes for the· year 1927, assessed and levied
upon said sum of $14,276.55, amounted to $428.30, which taxes
said petitioner duly and regularly paid.
· 5. Of said net amount of $14,276.55 included in petitioner's
1927 net income, the sum of $13,562.72 represented the net
consideration received for the aforesaid assignment and
transfer of said lTnited States Letters Patent and Applications, and is properly allocable to them, and the balance of
$713.83 represented the net consideration received for the
aforesaid assignment and transfer of said Canadian Letters,
Patent, and is properly allocable to them.
page 7

~

The income taxes assessed and levied in the year
1927 upon said sum of $13,562. 7.2, being the net consideration received for the aforesaid assignment and transfer
of sa.id TTnited States . Letters Patent and Applications,
amounted to $406.88, wh1ch was regularly and duly paid as
aforesaid.
6. Said Patents and Applications 'vere of the same value

the time they were issued and filed, respectively, as they ,
were at the time they were sold on the 26t~ day of July, 1926.
nt

7. Said aRsessments were made by John E. Rose, Jr., Comniissioner of the Revenue, of the City of Richmond, Virginia.
Dated Richmond, Va., March 21, 1929.
vVIRT P. !1:ARICS, Jr.,
Counsel for Cleon M. Hannaford.
W. W. l\IIARTIN,
Counsel for Commonwealth of Virginia.

Common,vealth v. C. M. Hannaford.
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AGREEJ\7IENT by and between the WESTINGHOUSE AIR BRAI(E COJ\IPANY. a corporation
organized under the laws of the State of Pennsylvania and
CLEON ~L HANNA~,ORD, of Richmond, in the County of
Henrico, and State of Virginia.
\VI-IEREAS, Cleon ~I. Hannaford, has invented and made
applications for letters patent upon certain angle cock devices
and handles for angle cocks, and
WHEREAS, the W esting·house Air Brake Company is resirous of acquiring from Cleon M. Hannaford the entire right,
title and interest in and to said inventions, patents, and patent applications in the United States, Canada, and other foreign countries, and any other patents for improvements relating to angle cocks and handles for angle cocks hereafter
made by the said Cleon ~L Hannaford.
NOW, THER.EFORE, in consideration of the sum of Fifteen Thousand Dollars ($15,00().00) to be paid by the Westinghouse Air Brake Company to the said Cleon M. Hannaford,
Cleon )I. Hannaford agTees to assign and transfer to the
\Vestinghouse Air Brake Company the entire right, title, and
interest in the follo,viug patents and patent applications:
Patent No. 1,482,988, of C. 1\L Hannaford, issued Feb. 5,
1924,

Patent No. 1,531,610, of C. M. Hannaford, issued Mar. 31,
19~5,

A.pplication Serial No. 671,050, Hannaford" filed Oct. 26,
1.923,
A.pplication Serial No. 690,323, filed Feb. 2, 1924,
Canadian Patent No. 245,073, issued Dec. 9, 1924,
Canadian Patent No. 249,7 49, issued 1\Iay 1·9, 1925.
IN FURTHER CONSIDERATION of said payment by
f.he \Vestinghouse Air Brake Company, the said Cleon M.
IIannaford agrees to assign to the Westinghouse Air Brake
Company any patents for improvements on angle
}>age 9 t cocks and handles for angle cocks which he may
hereafter devise.
IT IS UNDERSTOOD AND AGREED that payment of
the sum l1erein specified shall be made by the Westinghouse
Air Brake Company upon execution by Cleon M. Hannaford
of such assignment papers as may be necessary to transfer
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title in the aforesaid patents and patent applications to the
\Vestinghouse Air Brake Company.
.

.

IN WITNESS WHEREOF\ the Westinghouse Air Brake
Company has caused its corporate name to be hereunto subscribed and its corporate seal to be affixed by the officers
thereunto duly authorized, and Cleon l\L Hannaford.has subscribed his name hereto on this 26th day of July, 1926.
WESTINGHOUSE AIR BRAKE COMPANY,
By-----------------Vice President.
CLEON 1\L HAN~AFORD. ·
And now at this day to-wit: At a. Circuit Court of the City
of Richmond held in the Gpurtroom of said City in the City
Hall thereof on '\Vednesday, the 29th day of May, 1929,'being
the day and year first herein written:
This day came Cleon 1\L Hannaford, who, on the· 31st day of
December, 1928, filed his petition herein for redress against
an alleged erroneous assessment of income taxes made against
him by John E. Rose, Jr., Commissioner of the Revenue, of
the City of Richmond, Virginia, 'vhereby he is charged with
income taxes in the amount of $406.88 for the year 1927, upon
income in the amount of $13,562.72, a part of his inpage 10 ~ come received in the y~ar 1926, and likewise came
the Commonwealth of Virginia both by their re·
spective counsel.·
And thereupon said petitioner moved the court to exonerate
him from the payment of said income taxes so erroneously
charged against him in the year 1927, 'vhich petition and motion ·were defended by W. W. l\Iartin and Henry R. Miller,
'"T r., counsel for the State Ta.x Commission, and designated
by the Tax Commissioner for the purpose of defending said
petition and motion.
.
·
A.nd this cause having been fully heard upon the stipulation of facts and the exhibits thereto heretofore filed herein,
and said Commissioner of the Revenue having been examined ·
as a witness touching the said ·petition and motion, the court
doth find the following fac.ts:
During the year 1926 the petitioner received the sum of
$13,562.72, income from patents granted by the United States
of America and patent application fer patents by the United
States of America, covering improvements in angle cocks for
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railway cars of which said petitioner was the inventor; that
said sum 'vas returned by said petitioner in the year 1927 as
a part of his net income whic.h said sum was assessed in said
year by the Commonwealth of Virginia for income tax purpoes along with other income of said petitioner; that in the
year 1927 income taxes in the amount of $406.88 we.re levied
upon said sum of $13,562.72. that said patents and patent
rights 'vere and are rights and franchises secured and granted
by the United States of America pursuant to Section 8, Article 1 of the Constitution of the United States and the Statutes of the United States passed pursuant thereto, and that
said income so received is not subject to taxation by the State
of Virginia; all of which facts the court certifies
page 11 ~ as facts proved upon the petition and motion aforesaid.
On consideration whereof and from said facts so proved,
the court is satisfied that said petitioner is erroneously
charg·ed on the income tax books of the Commonwealth of
Virginia for the year 1927 with income taxes in the amount of
$406.88 levied upon said net income in the amount of $13,562.72, and doth accordingly order that said petitioner, Cleon
~L Hannaford, be exonerated from the payment of said sum
of $406.88, income taxes levied against him in the year 1927
upon net income received in the year 1926 in the amont of
$13,562.72, and that said assessment for said year and the income taxes levied thereon be, and they are hereby, reduced
accordingly.
And it appearing to the court that said income taxes in
the amount of $406.88, levied and assessed in the year 1927,
have been paid by said petitioner, which payment the court
here also certifies as a fact. proved herein, it is further ordered that said sum of $406.88 be forthwith refunded to said
petitioner by the Commonwealth of Virginia by paying the
same to said petitioner, Cleon ~I. Hannaford, or Wirt P.
J\farks, Jr., his counsel.
And it is further ordered that the Clerk of this court do
certify a copy of this order to the State Tax Commiss~oner
and to the Comptroller of the Commonwealth of Virginia,
and that this matter be stricken from the docket.
Transcript of the record.
Teste: GARLAND B. TAYLOR, D. C.
Fee for transcript $5.50
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I, Garland B. Taylor, Deputy Clerk of the Circuit Court of
the City of Richmond, do certify that the attorney for the
petitioner has had due notice of the intention of the Commonwealth to apply for this transcript.
Given under my hand this 27th day of September, 1929.
GARLAND B. TAYLOR, D. C.
A Copy-Teste :
H. STEWART.JONES, C. C.
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