IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND,

O, E. BRASWELL, ADMINISTRATOR OF THE ESTATE

OF JAME^E. BRASWELL, DECEASED,
vs.

VIRGINIA ELECTRIC AND POWER COMPANY.

•

PETITION FOR WRIT OF ERROR.

To the Hvnorahle Justices of the Supreme Court of Appeals
of Virginiai

Your petitioner, 0. E. Braswell, Administrator of the es
tate of James E. Braswell, deceased, respectfully represents
that he is aggrieved by the final judgment of the Circuit Court
of the City of Richmond entered on the 16th day of .June,
1932, setting aside the verdict of $2,500.00 of the jury in his
favor in that court.and entering judgment for the defendant.
(Rec., p. 10.)
STATEMENT OF THE CASE.

In referring to the parties hereinafter, they will be desig
nated as they appear below: Petitioner, plaintiff; Virginia
Electric and Power Company, defendant.
The defendant pleaded the general issue and filed grounds
of defense claiming no negligence on its part and contribu-s
tory negligence upon the part of the plaintiff*s decedent..-
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THE FACTS,

On December 13th, 1930, between 7:30 and 8 o'clock P. M.

the plaintiff's decedent, James E. Braswell, eighteen years
old, who lived about six miles in the country, was riding along
with one other boy, Noel Dorset, on a motorcycle operated
by Dennis LaPrade, which was proceeding southwardly on
Hull Street in the City of Richmond, the plaintiff's decedent
occupying the position immediately behind the operator of
the motorcycle. The plaintiff's decedent and Dorset, the
other passenger, had gotten on the motorcycle at or about

39th Street and Hull Street and the motorcycle proceeded in
second gear on the righthand side of the 'tracks of the defend
ant company to a point variously estimated to be 100 feet

to GO feet from 40th Street at which point an automobile was
parked at the curb and the motorcycle made a turn out near

to or on to the tracks of the defendant company's street car

line (Rec., pp. 64-72) to go around this parked automobile,
and the motorcycle was in the act of turning to its right,
away from or off the tracks of the defendant company, when
one of its one-man northbound street cars, with no headlight
burning, crashed into the motorcycle on its left (Rec., pp. 12,
27, 36, 49, 61, 62, 63). The extreme left front of the street

car struck the left side of the motorcycle. (Rec., p. 90.)

The street car of the defendant was northbound and the

motorcycle on which plaintiff''s decedent was riding was
southbound. For several blocks from and to the particular
point at which the collision occurred the tracks of the de

fendant company are on the wrong side of Hull Street, which
would put the tracks nearer the righthand curbing going
south and it is a single track, therefore, when the street car
wa.a proceeding northbound as it was at the time of the col

lision, it was on the wrong side of the street after dark with

no headlight burning. (Rec., pp. 22, 35, 45, 61, 36, 233.) Plain

tiff put on seven witnesses who testified that the headlight of
the street car was not lighted at the proper end (Rec., pp,
22, 36, 45, 55, 61, 64, 65, 76, 77, 85, 233), the headlight being
lighted on the south end of the street car made it appear that
it was proceeding southwardly (Rec., pp. 21, 22, 36, 45); that
is, it appeared to be going in the same direction as the motor
cycle. Several of the witnesses for the plaintiff were driv
ing automobiles northbound on Hull Street behind the street
car and testified that the headlight of the street car was burn

ing on the South end, which would be the wrong end in the
direction it was proceeding. (Rec., pp. 77-233.)

The defendant's motorman testified, and therefore conceded
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that if the headlight is burning at one end it is not burning
at the other, because one button turns it on at one end and
turns it off at the other; see motorman's testimony Rec., pp.
94-104.

The stipulation (Rec., p. 90) as to the physical damage to
the motorcycle showed that the blow of to street car was

against the left side of the motorcycle;) kaoeking it north
westerly off the tracks, the motorcycle- at the time being at
an angle turning to its right oflP of the tracks^ The front left-

hand fork of the motorcycle was bent inward to the spokes
of that wheel and not bent backward. The defendant put on
a number of witnesses who testified that the headlight was
burning at the proper end, but the verdict of the jury de
cided the conflict in favor of plaintiff. Defendant attempted
to maintain the position in the lower court that the street
car was standing still at the time the motorcycle collided with

it. (Rec., p. 97.) This position was not stated in the grounds
of defense filed by the defendant nor is it maintained by the
physical facts or testimony of the witnesses. The damage
to the motorcycle and injuries to all three occupants of the
motorcycle, two of whom were killed and one of whom has

a very bad injury to the left leg, were on the left side. There
was no damage to the front of the motorcycle at all and the
damage to the street car was to the extreme left front. The

jury was taken out to see the motorcycle. (Rec., p. 89.) The
evidence for plaintiff further showed that the motorcycle was
in second gear at the time it was crashed into by the street
car (Rec., pp. 15-36), and the motorcycle was so damaged
that it remained fixed in second gear, even at the trial of the
case. (Rec., pp. 174, 15, 36.)
Plaintiff's testimony further shows that there was sand
along the tracks for a distance of 10 or 15 feet behind the
front wheels of the street car after it had stopped, which was

evidence conclusive that the street car was stopped by the
emergency equipment at the time it crashed into the motor
cycle. (Rec., p. 230.) The evidence was that in an emer
gency stop sand is put on the tracks, but in a service slop,

such as the motorman in this case claimed he had made, no
sand would be used.

(Rec., p. 100.)

The evidence showed that most of the motorcycle being off
of the tracks at the time of the collision the motorcycle would
be knocked towards the left front of the street car and carried

possibly along with it for a distance, which accounted for
the fact that it was not far from the front of the street car

after the street car had crashed into it and stopped. (Rec.,
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pp. 21, 39,123.) There was evidence that the street car passed
the motorcycle as much as 20 feet. (Rec., pp. 21-39.) The
motorcycle and boys were found, after the collision, as much
as 20 feet toward the rear of the street car to a point esti
mated by some witnesses to two feet in front of the street

car but to its left, with at least one of the boys partly on the
west curbing, but all of them and the motorcycle between the
car and curb is conclusive of the fact that the street car moved

after the crash. (Rec., pp. 21, 39, 123.)
Were the position assumed by the defendant tenable that
the motorcycle ran into a standing car, the motorcycle would
have rebounded back on the trades rather than thrown and

found in the position in wliich it was after the collision, and
likewise the physical damage to the motorcycle would have
been different. The facts showed, due to the position of the
street car tracks in the street the parked automobile against
the right hand curbing, the width of the motorcycle and the
overhang of the street car, it was a physical necessity for the
motorcycle to turn out to pass the parked car and go on to
or near the tracks in so doing placing it in the position it
was at the time the collision occurred; that is, on or near

the tracks. The evidence further showed that one of plain
tiff *s witnesses, D. R. Bowlin, who was following the mo
torcycle in a truck and who saw the collision judged the street
car was going in the opposite direction, and after the collision
tMs witness drove his truck in between the parked car to the
right going South and the street car and the light of his truck
lighted up the scene in the absence of the headlight on the
street car.

The evidence showed that there was a reflector in the head

light of the street car and the reflection of this motor truck

light upon this reflector would in a large measure account for
the testimony of most of the witnesses of the defendant who

testified, a number of them being a block away or more from
the street car, that the headlight of the street car was on when
they saw it after the collision.
There was evidence that the defendant's motorman had

the last clear chance to avoid the injury. The motorman tes

tified, at page 103 of the record, that he was going eight to
ten miles an hour, and, at page 106 of the record, he says:
"He was about fifteen or twenty steps of me when I decided
he was not going to turn out." This was forty-five to sixty
feet; that had the motorman applied his emergency at the
time he decided the motorcycle would not turn out, he could
have stopped his car within ten or twelve feet (Rec., p. 103),
using his words; and yet he had from three to five times the
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distance necessary to stop and avoid the collision and, using
his own words, brought his car to a service stop (Rec., p. 100)
instead. The motorman further testified (Rec., p. 101) that
the motorcycle was at 39th Street when he first saw it on the
track; the accident happened near 40th Street, in fact a little
bit North of 40th Street, and at the time the motorman first
saw the motorcycle his car was between 42nd and 41st Streets,
one to two blocks away, and the motorcycle was then less than
a block away from the point of collision; but he ran those
two blocks or little less in the same time the motorcycle ran
less than a block. The testimony showed the motorcycle was
going fifteen to twenty miles an hour and if so the street car
had to run 30 to 40 miles an hour to cover the distance it did

to the time of the injury. Then the motorman was going too
fast and was negligent. Plaintiff's witness, Thames, (Rec.,
p. 87) said the car was going 30, 32 or 33 miles an hour. The
jury returned a verdict for plaintiff for $2,500.00, which the
court set aside.

ASSIGNMENTS OF ERROR.

1. The action of the court in sustaining the motion of the
defendant to set aside the verdict and enter judgment for the
defendant on the sole ground that there was no evidence to
support the verdict. (Rec., p. 235.)
ARGUMENT.

This is one of those cases in which the Trial Judge set the
verdict aside because he was inclined to believe the defend

ant's Avitnesses in preference to the plaintiff's. In other words,
he passed upon the weight of the evidence and set the verdict
aside because he disagreed with it. That this is true may be
seen from the bill of exceptions (R«c., p. 235), signed by the
learned Trial Judge, "whereupon the court on motion of the
defendant set aside the said verdict of the jury and entered
up judgment for the defendant upon the ground that there was
no evidence to support the verdict of the jury." In doing
this the Court erred.

A consideration of the evidence shows

an absolute conflict between the testimony of the plaintiff and
the testimony of the defendant.
ACTS OF NEGLIGENCE.

There was no headlight on the street car: Witness Bpr,
hannon said (Rec., p. 36): "I saw the street car coming, no
lights—thought it was going the other way."
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This same witness said at record, page 37: Heard Thames
ask motorman what was lights doing on wrong end of the

car. Street car appeared to be going South." (Rec., p. 45.)

Witness N. E.. Norwood: ''Did not see any headlight on
street oar." (Rec., p. 55.)

Witness. Noel Dorset: "Headlight not burning." (Rec.,
p. 65.) ''Street car appeared to begoing the other way. (Rec.,
p. 64.) There was no bell." (Rec., p. 65.)

Witness A. C. Shelton: (Rec., p. 77.) ''Noticed headlight
burning on back of car."

Witness F. L. Thames: (Rec., p. 85.) "Light on end of
car from where it came from."

S. M. Taylor (Rec., p. 233): "Saw the street car as it
pulled off at end of line. Light towards me." This witness
followed the street car.

The fact that the car was operated on the wrong side of

the street at the time of the collision, coupled with the facts
shown in the foregoing testimony, constituted a trap for these
boys who were proceeding southward on Hull Street and the
street car was proceeding northward on the same street, but
yas on the wrong side of the street and with no headlight

burning, having the appearance of going in the opposite di
rection (Rec., pp. 36-64), caused the collision and death of
plaintiff's decedent.

On a motion to set aside the verdict this evidence as well
as all just inferences is taken to be true, for this Honorable
Court in the case of F. E. S P. Co, vs. Blunt's Admr., decided
March 24th, 1932, at page 9 of its opinion, says:

"After a verdict has been found in favor of a plaintiff we
must accept as true all of the facts favorable to the plaintiff
which the evidence tends to establish,"

As above shown, seven witnesses testified the light was not
on the end of the car proceeding northward—^that the head
light Avas not burning.
lows l

A number of them testified as fol
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J. C. Bohannon said:

''Q. Did you see a headlight on the street car as you looked
down there towards 40th Street?

A. No, sir, I didn't. That is the reason I didn't g© up
there * * * ," (Rec., p. 21.)
D. R. Bowlin, page 36 of the record, testified:

ft w «= * J
street car coming witli no lights. Never
paid any attention. Thought it was going the other way.
«

4
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This witness was following the motorcycle in a truck, and
at page 45 of the record he further said:
''Q. Which way did the street car appear to be going to
you.

A. It appeared to me it was going south,"
N. E. Norwood, at page 55:

*'Q. Was there any headlight on the street car at that time
going north ?
A. I didn't see any,

Q. Would you have seen it if it was on?
A. Yes."

Noel Dorset testified at page 64 of the record:
''Q. Just tell the jury how this thing happened?
A. After we got on we started on up the street but we never
had changed into high gear and it was a parked car there.
As we pulled away from the parked car we got on the track
and as we were pulling back the street car struck us. By not
having any light on we could not see the street car coming.'*

Lewis C. Johnson, page 85 of the record, testified as fol
lows:

"Q. Was there anything about the car to indicate the di
rection in which it was going?
A. I could hardly say I was under the impression that it
hit the rear of the car."

This statement of the witness was excluded from the jury
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but only accentuates tlie appearance of the street car as going
south with the headlight on the south end.

A. C. Shelton, another witness, testified at page 77 of the
record as follows:

'Q. When you got there did you notice whether or not
there was a light on the back of the street car before you ffot
U:

there?

A. Before I got there I noticed the light was turned on in
the rear of the street car, but I never noticed whether the

light was on the front of the street car or not, but I was go

ing the same way the street car was going.'*

S. M. Taylor, a witness for the plaintiff, testified in the
record of evidence at page 233:
'*Q. Did you see the street car that had that wreck?
A. Yes, sir.

Q.. Where were you when you first saw the street car?
A. I saw the street car as it pulled off at the end of the
line.'*

This witness was just passing the street car as the wreck
occurred and had followed it from the end of the line to the

point where the wreck occurred and he further testified at
page 233 of the record:

"Q. Where was the headlight towards you or towards
Richmond?
A. Towards me when I saw it.

Q. Did that car stop before it hit these boys?
A. No, sir, it did not.''

The jury were carried to see the motorcycle. (Kec., p. 89.)
They viewed the physical damage to the motorcycle and
therefore considered that evidence in returning a verdict.
We cannot cast aside the effect upon the jury of the physical
facts.

On its motion to set aside the verdict by the defendant
all of the testimony in conflict with this is waived. The act

of the motorman in running his street car without headlights
and having his headlight on the opposite end was more than
mere negligence, it was wanton.
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In V. E. (& P. Co. vs. Winstead, 119 Va. 326, this is said :
''There are authorities which seem to hold that independ
ent of statute or municipal ordinance, no duty rests upon
street railway companies to provide lights or signals on their
cars at night for any other purpose than to disclose their
IDresence and approach to other users of the streets in order
that the latter may keep oif of their tracks. See for example
Roscher vs. Rmlioay Co., 90 Mich. 413, 416, 51 N. W. 463, 30
Am. St. Eep. 447; Biiren vs. St. Louis Transit Co., 104: Mo.
App. 224, 231, 78 S. W. 680. We cannot assent to this view,
and are of opinion that it was the duty of the defendant com
pany to use reasonable care to equip and operate its cars
on the streets of the city, with a view to discoyering, and
avoiding injuries to, persons using the streets in the usual
and ordinary way.''

And at page 330 of the same case this Honorable Court fur
ther says:

''To run a street car without lights, or to run it with lights
but with no lookout for persons on the street, would, of course,
be evidence of wanton and Wilful negligence, for which even a
trespasser might maintain an action."
That seven people say the headlight was not on the street
car proceeding northwardly on the wrong side of the street
and eight or ten people say to the contrary on behalf of the

defendant company presents a direct convict and the jury
settled the conflict.

Section 11 of the Constitution of the S'tate of Virginia says:
"That no person shall be deprived of his property with
out due process of law; and in controversies respecting prop
erty, and in suits between man and man, trial by jury is
j)referable to any other, and ought to be held sacred. * * *"

The jury having settled the conflict the plaintiff is entitled
to every reasonable inference favorable to himself.
In 153 Va., Green vs. Smith, 675 at 689, it is held that the
plaintiff is entitled to inferences most favorable to him, this
Honorable Court says at the latter page as follows:
"But as we have heretofore said upon a motion to strike
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out all of the plaintiff's evidence, where there are several in

ferences which may be drawn from the evidence, though they
maydiffer in degree or probability, the court must adopt those
most favorable to the plaintiff unless they are forced,
strained or contrary to reason."

In Thress vs. Hackler, 155 Va. 389, at 399 the court said:
''In passing upon a motion to set aside a verdict because

the evidence is insufficient to sustain the verdict, the guid
ing principle for the court is not what it may think the jury
ought to have done, or what the court may think it would
have done had it been sitting as a jury in the case, but whether
as reasonable men the jury could have found such a verdict
upon the evidence. If this question can be answered in the

affirmative the verdict of the jury should be sustained."
One of the last words of this Honorable Court is Wilkins

vs. Davis, 164 S. E., p. 649, opinion June 16th, 1932, at page
651 this is said:

''The verdict may have been against the preponderance of
the evidence, but this is not a sufficient reason for disturb

ing^ it. Where there is conflict in the evidence upon a ma

terial point, or if reasonably fair-minded men may differ as
to the conclusions of fact to be drawn from the evidence, or

if the conclusion is depended upon the weight to be given to
the testimony in such cases the verdict is final and conclusive

and cannot be disturbed either by the trial court or the ap
pellate court, and where the verdict has been improperly set
aside by the trial court, this court will reinstate it, * * * The

initial step of the trial court, that of setting aside the ver
dict, can only be taken either where there is no evidence at

all to support the verdict, or else the verdict is plainly con
trary to the evidence.

Forbes <& Co. vs. Southern Cot

ton Oil Co., 130 Va. 245; Gregory vs. Seaboard Air Line Ry.

Co., 142 Va. 750, 756." And many other cases therein cited.

No matter what the court, were it sitting as a jury, might
do in a given case on the facts where there is a conflict of
testimony and the jury has decided the conflict the court has
no power to disturb the verdict.

In Ellison vs. Rwy. Co., 154 Va. 39 at 44, quoting from
Forbes & Co. vs. Southern Cotton Oil Co., 130 Va. 259, it is
said:

0. B. Braswell, Admr., v. Va. Elec. & Power Co.
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"It is not sufficient that the judge, if on the jury, would
have rendered a different verdict.

It is not sufficient that

there is a great preponderance of the evidence against it. If
there is conflict of testimony on a material point, or if rea
sonably fair-minded men may differ as to the conclusions of
fact to be drawn from the evidence, or if the conclusion is
dependent upon the weight to he given the testimony, in all
such cases the verdict of the jury is final and conclusive and

cannot be disturbed -either by the trial court or by this court,
or if improperly set aside by the trial court, it will be rein
stated by this court.
In this case the lower court had set aside a verdict for

$7,500.00 for the plaintiff and this Honorable Court reversed

the lower court and reinstated the verdict on the ground that
the trial court had no authority to pass upon the facts and
that the evidence supported the verdict.

In the case of Peninsula Produce Exchange vs. Vpshur, 149
Va. 644, at 643, this Honorable Court says:
''The Power of the courts over the verdicts of juries has

not been changed by section 6251 Virginia Code i919. The
rule of law which should guide the court in deciding a motion
to set aside the verdict of the jury because contrary, to the

law and the evidence has been so often and satisfactorily
stated that we will content ourselves with quoting from the
opinion of Judge Prentis in the case of Gardner Extract Com

pany, Incorporated, vs. D. H. Nevshehir, 134 Va. 395, 114 S.
E. 725:

'It is unnecessary to cite precedents showing the effect
which courts should accord to the verdicts of juries, in cases
where reasonable men may fairly differ as to proper con

clusions, because the matter is now regulated in this State by
statute and where the evidence shows that the case is a proper
one for the submission to a jury, their verdict is conclusive
unless it appears that it is plainly ivrong or loithout evidence
to support it.'^

And this court further says at 651:
"The testimony given by the witnesses for the defendants
in error is sharply contradictory of that given by the plaintiff
in error, therefore, it was for the jury to decide under the
evidence whether or not the plaintiff in error or the defend-
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ants m error were guilty of the negligence which was re
sponsible for the injuries complained of. Neither this court
nor the trial court has any right to usurp the functions of the

jury. Neither court has the right to substitute its judgment
for theirs, where there is conflicting evidence on a material
point.'*

That the motorman was negligent in failing to avoid the
collision may be seen from his own testimony. He testified
that he saw the motorcycle coming down the tracks when he
was at least a couple of blocks from the point of impact and
the motorcycle was then less than a block from the point of
impact; that he proceeded at a slow rate of speed, ten miles
an hour, and when fifteen to twenty steps from the motorcycle
he determined that it would not turn out; that is, off the
tracks, yet did not use his emergency stop, but did nothing,
and thereafter, when it was too late, brought his car to a

gradual stop (Rec., p. 100); whereas he could have stopped
it within ten to twelve feet by an emergency stop. (Rec., p.
103.) In other words, when the motorcycle was forty-five to
sixty feet from his street car instead of making an emer
gency stop he continued on and made a service stop, having
several times the distance necessary to stop the street car
had he used the emergncy stop so as to avoid the collision.

The evidence showed at the time of impact the motorcycle
was almost at right angles with the street car, leaving the
tracks. Thompson, defendant's witness (Rec., p. 181), also
(Rec., p. 64). And only the shortest space was necessary in
time or distance for the motorcj''cle to have cleared the street
car—Whence had the motorman used his emergency at the time
instead of his service stop (as a matter of fact the evidence
and physical facts showed he did not use either, but the in
ference is his emergency was applied when he left his post
and ran back in his car), he would have avoided the collision

and death of plaintiff's decedent. He, by his own admission,
discovered their peril in time to have avoided the collision
and it was his duty to avoid the impact. The evidence shows
the driver of the motorcycle must have assumed his car was

going in the opposite direction almost to the time of impact,
for the motorcycle was turning off the track when struck. At

the time he first saw the motorcycle on the track he was nearly
three blocks from it. Yet did not determine the motorcycle
would not get off the trades until he was 45 or 60 feet from

it, and even then did nothing to prevent the collision.
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In V. E. S P. Co. vs. Evich's Admrs., 152 Va., at 241 and
242, this court says:

"The plaintiff was injured while he was slowly walking
across the street directly in the pathway of the approaching
bus, but apparently oblivious of his danger, and that there
was ample time * * * to have stopped the vehicle and avoided
the injury. If this evidence was credible, then the apparent
negligence of the plaintiff in failing to take ordinary care for
his own safety would not bar his action, and this upon the
familiar doctrine of discoverd peril, ***.'»
In Roanoke Ey. S El. Co. vs. Korh, 155 Va. 296 at 302 and
303, this Honorable Court said:

"It was the duty of the defendant company to keep a look
out, and if its motorman saw * * * the perilous position of
defendant in error he should have stopped, or slowed down,
his oar, and thus have prevented the collision."
The defendant's case was no better than that made out by
the testimony 6f its motorman who admitted that he saw the
motorcycle on the tracks for two blocks or more and he con

tinued on after he says he knew they were not going to get off
the tracks. He could stop his car within ten or twelve foet
with the emergency stop, but admitted he did not attempt to
do so, instead of applying his emergency immediately he con
tinued on and later (when too late), brought his car to a serv
ice stop; he admitted his negligence in not avoiding the peril
he had discovered the decedent in. Such action on his part
was wanton. Let us suppose that by reason of his having his
head turned looking back in the car he continued on until the
crash, with one acclaim all would say he was guilty of gross
negligence in failing to keep a proper lookout, but aren't
these circumstances admitted by the motorman even worse,
he seeing the boys on the track realizing they would not get
off yet making no effort to slow down or stop his car result
ing in the wanton and negligent killing of this plaintiff's de
cedent.

Bassett S Co. vs. Wood, 146 Va. 654, at 660, where it is said:
" * * * Bassett did not see Mrs. "Wood until within three

feet of her, nor did he give any warning of his approach until
then.

The defendant's statement must be taken as true so

far as it established their case, and the variations in their
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e\ddence disregarded. 'As a general rule, when two or more
witnesses introduced by a party litigant vary in their state
ments of fact, such party has the right to ask the court or
jury to accept as true the statements most favorable to him.
* * * This is not true, however, as to the testimony which
he gives himself. No litigant can successfully ask a court or
jury to believe that he has not told the truth.

His statement

of fact and the necessary inferences therefrom are binding
upon him.

He cannot be heard to ask that his case be made

stronger than he makes it, where as here, it depends upon
facts within his own knowledge and as to which he has tes
tified'."

This Honorable Court in Virginia Electric <& Power Go. vs.

Lenz, opinion June 16th, 1932, 164 S. E. at 573, Advanced
Sheets, July 21st, 1932, approved the foregoing quotation.

See Massie vs. Firmstone, 134 Va. 450; Davis B(Scery vs. Dozier, 139 Va. 628; Bassett <& Go. vs. Wood, 146 Va. 654.

The defendant company is bound by the testimony of its
operator, the motorman, who stands in the shoes of the de

fendant, and when he spoko the defendant itself was speak
ing.
WARNING.

The motorman failed to give a signal or warning of his ap
proach—see pages 65 and 114. No witness for defendant,, ex
cept the motorman, said the bell or gong was sounded. On
the contrary Patram (Rec., p. 114), defendant's witness who
was near by, heard no gong. Atkins, who was coming to
wards the street car, a witness for defendant, was not even
asked the question by the defendant and did not testify about
any bell or gong being sounded by the motorman. Hence,
the preponderance of the testimony shows no bell was
sounded. This testimony was believed by the jury, and, of
course, their verdict is conclusive of this negligent act on the
part of the motorman. He admits in his own testimony,
pages 96, 103, 106 of the record, that he saw the motorcycle
on the street car tracks when he was nearly two blocks away
from the point of collision and the motorcycle was less than
one block from the point of collision, yet the jury believed the
witnesses that he gave no signal of his approach or warning
thereof. (Rec., pp. 65-114.)
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CONTROL.

The evidence of Thames shows that the motorman did not

have his car under control, for he was running between 30,

32 and 35 miles an hour slightly down grade and stated that

he saw the light of the motorcycle about at 39th S'treet. (Bee.,
p. 96.) He could not tell exactly how far, but it looked to

be about 39th Street between the rails. He should, therefore,

seeing the light coming towards him, have had his car under
control to stop in order to avoid a collision.

The jury did not believe that he was coming so slowly and

they did not believe that he did any act at all to avoid the
injury. Taking his own words (the motorman) he left his
post of duty when the car was not at a standstill, and the
physical facts, the positive tjestimony of Dorset, Taylor, and
inferentially the testimony of practically all plaintiff's wit
nesses and some of defendant's witnesses and the grounds of
defense filed show that the car was moving at the time of the
impact and he did not, therefore, keep his car under control
so as to avoid injury, but left his post while it was moving.
At another point in his testimony he states that he brought
his car to a service stop, whereas the evidence of sand on the
track, and the oral testimony which the jury believed, shows
the street car was moving at the time it crashed into the mo

torcycle—see testimony of S. M. Taylor, page 233, where he
says:

"Q. Did that street car stop before it hit these boys?
A. No, sir, it did not.''
Sand was on the track for a distance of ten or fifteen feet

behind the front wheels. See evidence of Bohannon, record,
page 230:

*'Q. Was there any sand back of the first wheel of the car?
A. Yes.

Q. How far back?
A. About ten or fifteen feet."

By the Court:
" Q. Do you mean ten or fifteen feet back of the front wheels
or back of the car?

A. Ten or fifteen feet back of the front wheels."

From the motorman's testimony the conclusion is inescap
able that the street car was moving at the time of the crash.
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He claims that the sand upon the track was caused by a break
in the line at the time of the collision turning loose the sand
applying equipment, allowing the sand to pour out upon the
track—^this application of sand is, of course, in froni of the
front wheel; the sand having been found on the track ten or
fifteen feet behind the front wheel, no deduction is possible
except that the street car moved that distance after the al
leged break in the line. The motorman claims that the col

lision in question caused the break in the line; hence the street
car necessarily was moving at the time of the crash.
GROUNDS OF DEFENSE SHOW MOVING CAR.

The grounds of defense filed in this case became important
to show that nowhere therein did the defendant claim that

the street car had stopped at the time of the collision: quot
ing from the grounds of defense (Rec., p. 5) bottom of rec
ord:

''The motorman in charge of the car kept the proper look
out, gave due warning of the approach of the street car which

was not moving at an excessive rate of speed as alleged, etc."
Not until after the close of plaintiff's testimony was any
mention made of the street car standing still and being run
into by the motorcycle. The physical facts showed the mo
torcycle was crashed into from its left side, the blow being
evidenced by the spokes and other parts of it being pushed in
rather than being pushed toward the rear of the motorcycle,
as would be the case if the motorcycle ran into a standingcar. Had the motorcycle run into a standing car the effect
of the collision would have made the indentations on the mo
torcycle run toward its back and the front wheel of the motor

cycle would have been damaged.
As the grounds of defense admits the street car was not
moving "at an excessive rate of speed", to claim that the car
was standing still cannot be maintained for the defendant is
bound by its own admission. It cannot say the car is "mov
ing" and then claim it was standing still. Bassett vs. Wood,
145 Va.

Two inconsistent positions cannot be maintained by a de
fendant. See Nagle vs. Syers, 150 Va. 508 at 513, where it is
said:

^
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"A party cannot, either in the course of litigation or in
dealings in pais, occupy inconsistent positions. Upon that rule
election is founded; a man shall not be allowed, in the lan
guage of the Scotch law, 'to approbate and reprobate'. * * * "
That the defendant is bound by its grounds of defense see
Sdnitmy Grocery Co., Inc., vs. Sterling W. Wright, decided
by this Honorable Court March 24th, 1932, in which counsel
for defendant was of counsel for the appellant and which, at
page 42 of 5 Virginia Law Digest says:

''Issues in a case are made by the pleadings, not by the tes
timony of witnesses. It being patent from the grounds of de
fense filed by defendant that it did not rely in the trail court
on the lack of authority of Gerhard, the agent of defendant,
to make the contract, that defense cannot be relied on in the
appellate court.''

The grounds of defense further said (Clause 4):
u ^

addition to the above this motorcycle was not

driven close to the righthand curb as prescribed by the traffic
ordinance, but was driven south between the rails of the street
car track and a head-on collision with a Northbound street car
of the defendant near 40th and Hull S'treets * * * and James

E. Braswell knew, or in the exercise of ordinary care should
have known of the manner in which the motorcycle was being

driven and also the approach of the street car at such a dis
tance from the car that by the exercise of ordinary care they
could have seen to it that the motorcycle was so operated to
avoid a collision."

F. L. Thames at page 83 of the record says: '<***( the
street car) passed the end of 40th Street. I stopped. Just
about the time I stopped she said (meaning his wife), 'You
missed the car'. About the time I stopped I heartl the crash
* * * ." This does not show the street car had stopped, but
shows a movement of the car.

The defendant's witness, A. J.

Patram, at page 131, said, "Yes, sir, I stopped on the West
side or curbing, looked both ways before I crossed, saw a

street car in t& black between 40th and 41st, coming down,

coming North. I crossed on across the street; I had plenty
of time to cross. Just as I stepped on the curlD on the other

side, the motorcycle and the street car went together. * ^
He further says at page 144: "I walked right on across Hull.
As I stepped on the sidewalk on the other side the motorcycle
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and car went together", and he further said on the same
page:

"Q. You heard no sound or gong or blowing of motorcycle
horn or anything? Did you hear anything of the kind?
A. No, sir."

At page 118 he says
j^st stepped on the curb on
(he other side of 40th Street when they went together
«

17

Defendant's witness, Patram (Rec., p. 114) further said the

collision occui-red "right at 40th and Hull on the North side
of 40th Street". This statement does not mean the collision

occurefd north of 40th Street, but at the intersection. Then
he was asked how much of the street car passed 40th Street
and he said: "I couldn't say positively, I imagine three or
four feet, maybe or might have been a little in 40th Street."
Then later he says: ''All the car had passed, maybe some
had not passed * * * ." Nowhere did he say the car was
standing still. This shows conclusively the street car ran a
distance, how much is not so important, except to show that
it was not standing at the time of impact as claimed by de
fendant after plaintiff's testimony was closed.

From this

evidence it clearly appears the car ran almost its length after
striking the motorcycle, showing they were given a terrific
blow, as evidenced by the horrible injuries suffered, all the
injuries being on the left side.
Defendant's witness, W. E. Miller, testified that he saw the
pile of sand which had drained out of the sand box after the
enaergency had been applied. (Bee., p. 124.) The motorman

said he did not use any sand to stop his car. (Bee., p. 100.)
Bohannon says it was on the tracks behind the front wheels

for ten or fifteen feet, and this Avitness, Miller, says the pile

was on the track which fell out after the emergency had been
applied. When the motorman left his post of duty and ran

back in the car to escape the
plied the emergency on the
same to flow on the tracks.
tion of why the sand was on

flying glass he automatically ap
safety car, thereby causing the'
Thus we have the full explana

the track; of why the defendant
did not claim in its grounds of defense that the street car was
standing still—^but it was a second thought with defendant.

There can be no greater argument that the car was moving
at the time of the collision than the failure of the defendant

to say positively in its grounds of defense that the car was
standing still. "OUT OP THEIR OWN MOUTHS WILL!
THEY BE CONFOUNDED."
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The defendant in its grounds of defense makes the follow
ing statement: *'James E. Braswell knew, or in the exercise
of ordinary care should have known, of the manner in which
the motorcycle was being driven and also the approach of
the street car at such a distance from the car that by the exer
cise of ordinary care they could have seen to it that the mo
torcycle was so operated to avoid a collision." By this state
ment tlie defendant charges the plaintiff with the duty of see
ing the car a sufficient distance away so as to operate the
motorcycle or direct its operation in a manner to avoid the
collision. By making this charge the defendant admits that
the motorman of the street car had the same duty tp perform,
for the duties of the' parties are reciprocal. The defendant
failed to prove facts substantiating this allegation, but the
defendant's motorman admitted facts showing the l3reach of
a reciprocal duty on his part. He admitted not that he should
have known of the approach of the motorcycle in time to avoid
the collision, but that he actually knew. We quote his lan
guage, Rec., p. 106:
"He was I reckon about 15 or 2Q steps of me when I decided
he wasn't going to turn out."

And at page 103 of the record, testifying in what distance
he could stop, he said:
"I don't imagine it would go over 10 or 12 feet.''

If the jury believed these statements (and
have), their verdict was plainly right.

they should

Throughout the cross examination of witnesses for the
plaintiff there is no intimation in the record that the defend
ant would do other than adhere to its gTounds of defense of
the head-on collision. The defendant relies strongly on the
testimony of its witness, Mrs. McDowell, that the street car
had stopped at the time of the collision. The court interro

gated her at page 185 and this is part of her answer: <' * * *
my mind was on the baby, traffic was going by us and she
was excited. Then I heard a crash and glancing up there I
saw men falling. Anyway, they were falling, men were fall
ing and groaning." This witness was a block away from the
scene of the collision in the night-time and her first knowledge
of a collision was hearing the crash. Ajiy other statement
by her later on, about the street car stopping, does not co
incide with this spontaneous explanation in answer to the
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question of the court by this witness. Of course it might be
stated the sound of the crash which attracted her attention

had to travel the whole block before she was aware of the hap
pening. It is well to consider the physical marks which con
clude the fact that a moving street car struck the motorcycle.
The defendant put on H. L. Thompson, expert motorcycle me
chanic, and he testified as follows (Bee., pp. 180-181 of the
record) on cross examination:

"Q. Do you know how this blow was given this motor
cycle, whether it was a head-on or what kind of blow %

A. From all indications it looked like the boy was making
a right-hand turn just trying to turn to the right like he had
seen something. I didn't see the accident but it looked like

he had seen something right in front of him real quick and
threw the handle bars.

"Q. And was going off the tracks?
A. Yes."

The plain inference from this testimony supported by the
physical facts is that the street car was moving, otherwise
there would have been no collision.

At page 106 is the following stipulation:
"It is agreed that the front fork of the motorcycle on the
left side of the front wheel was bent inward towards the
spokes of said wheel and that the forks were not bent to

wards the rear of the motorcycle; that the front wheel was
not broken down but the tire on the front wheel was cut on

the left side where the front fender had been squeezed on it
towards the right side of the motorcycle."

If the motorcycle were the only moving object when the
handle bars were turned to the right the front of the front
wheel not touching the street car the rear wheel would have
followed, for the rear wheel would have been farther from
the street car than the front wheel in the turn of the motor
cycle as a physical fact and hence there would have been no

impact. All of the damage to the motorcycle showed it had
been struck from the left by the moving object and when the
motorman or anyone else says that the street car was stand

ing still he is asking the court to believe an incredible thing.
N. S W. Ry. vs. Eley, 151 Va. 568-595.

0. E. Braswell, Admr., y. Va. Elec. & Power Co.
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The plaintiff was entitled to be apprised of the fact in its
grounds of defense that the defendant would claim the car
was standing still, yet, never did it mention that until after
plaintiff's case was presented. By its grounds of defense it
admitted the car was moving at the time of the collision—an
admission against interest, and the defendant is estopped to
claim otherwise.

The street car had to be moving to cause the damage to
the motorcycle as a matter of physics, in the absence of any
skidding on the part of the motorcycle, and there was no
evidence of that fact.

Defendant's witness, Thompson (Rec., pp. 180-181), being
an expert, made his deduction from the appearance of the
motorcycle, lie was called by the defendant company and the
full force of his conclusion is appreciated when the point of

damage to the street car is considered. The street car showed
evidence of the impact on the left corner. Evidence of de
fendant's witness. Smith. (Rec., p. 141.) McDowell, a wit
ness for defendant, testified at Rec., p. 149, that the dent was
over the righthand track. That is going in the way the mo

torcycle was proceeding, the impact showTi on the street car
was on that part of the car right over the rail as the mo
torcycle left the track.

Much importance was attached by the defendant to a claim
that the force of the impact of the motorcycle against the
street car (they say while it was standing still) caused a
break in the pipe connected to the air tank and that auto
matically the emergency was put on. Defendant's witnesses
further claimed tliat the street car thereupon, being disabled,
was taken south to the end of the line.

The Police Officer,

Goode (Rec., p. 170) says that he told them to move the street
car and that it came on towards Richmond under

power.

its own

This was the opposite direction to that which the

other witnesses for defendant testified.

The jury evidently

attached little, if any, weight to that portion of defendant's
evidence. For it appears very improbable that a standing
street car (as claimed by the defendant) with brakes already
on and current off (as defendant's motorman testified), could
be put in emergency to do something (stop the car) which had
already been done, i. e., the brakes being on and current being
off, and the wheels standing still. In other words, if there
are two methods of stopping a car, service stop and emer
gency, and it stopped by the service stop, one could not also
use the emergency thereafter. Hence, the jury did not attach
great importance to this attempted explanation of how the
sand got on the track. This forced and strained position in
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a desperate effort to get away from the absolute physicalfacts
and overwhelming evidence of the actual occurrence, was too
much for the jury to credit, hence, they did not believe the
position sound, and so found.

We are not arguing that a jury's verdict be set aside; only

that the court view the evidence upon which the jury decided

the issues of fact in favor of the plaintiff.
The plaintiff's intestate was a passenger and assumed no

control^ over the driving of the motorcycle, hence the negli

gence, if any, of the driver was not imputable to him. The
court submitted all these questions to the jury, among them
the contributory negligence of plaintiff's decedent. The fa
vorable finding by the jury settles the question, even if there

were any evidence of contributop^ negligence on his part. The

peculiar physical conditions existing at the place where the
death occurred placed a greater duty on the motorman who
was running there all day. The dark night, the car tracks
located on the wrong side of the street for northbound street

cars, the parked automobile on west side of Hull, no head

light on street car, but the location of the same being on the
back and giving the street car the appearance of following
the light which was on the south end, made it appear to be
going south; all contributed to deceive and mislead the op

erator of the motorcycle and he being in front of the motor
cycle the passengers would in a measure rely on him. There

fore, they could not see any better and likewise they would
be misled to believe the car was going in the opposite way
until it got up to the motorcycle. In addition there is no evi
dence decedent knew in which direction the street car was

going, and no evidence he did not warn the operator of the
motorcycle of the car, but the presumption of law is he did

his duty. There is complete lack of negligence on part of de
cedent.

The testimony of Bowlin, who was driving a truck follow

ing the motorcycle, shows he thought the street car was go
ing in the opposite way. See Bee., p. 36, where he said:

<<###!
street car coming with no lights, never
paid any attention, thought it was going the other way. * «

This man was in good position to judge the effect upon the
occupants of the motorcycle of the unlighted front of the

street car. And if the motorman had at any time prior to
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the collision snapped on his headlights he would have averted
the collision.

Dorset said, Bee., p. 64:

"After we got real close on it, it appeared to be going the
other way. By not having any light on the front we judged
it to be going the other way.
Witness Bohannon, who had just gotten off the motorcycle
about a block from where the crash occurred (Rec., p. 18)
testified he had walked a short distance after the two boys

got on it and it started south, and he heard the crash and
looked toward the point from which the noise of the crash
came and at Record, p. 20, says:

"Q. What did you see when you looked down there? Could
you see a street car? What could you see?
A. I didn't see anything to attract my attention. I was
about a block and a half away from the accident. I didn't
see anything to attract my attention.
And later on same page:
"Q. Did you see any headlight on the street car at that
time?

A. No, sir, I did not."
And at page 21 he further says;

"Q. Did you see a headlight on the street car as you looked
down there towards 40th Street?

A. No, sir, I did not. That is the reason I didn't go up
there; I didn^t see anything to recall an accident. I saw a
man runing across the street as I looked up there, just one
man running from the East side of Hull Street across and

going towards the accident, but I didn't know then what he
was going over there for.'*
This witness then went North and later learned there had

been a wreck and came back. Had the headlights of the street
car been on and showing up the situation as some of the wit
nesses for the defendant testified, he would immediately have
known the situation and would have gone to the scene. The

jury passed upon the effect of the testimony of the foregoing
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witness and believed he was telling the truth. It is not with
in the power of the court to say it is not true.

It was evidently after Bohannon looked up there upon

hearing the crash and went on his way north that witness

Bowlin, who was driving the truck follo-\ving the motorcycle,

drove up and parked his truck, with headlights on, between
the parked automobile and the street car which had crashed

into the motorcycle so that Bowlin's headlights cast a light

on the reflector in the light fixture on the front of the car
which deceived the witnesses for the defendant who claimed
the headlight was burning.

That the lights were burning on the wrong end, see testi
mony of Thames, Rec., p. 86, who called attention in strong
language in the presence of the motorman to the lights on
wrong end:

"Witness: I said, 'What in the hell is the light doing on
the other end of tlie car?

Some of them told me to hush.

It was a whole lot of ladies gathered therg. Naturally, if I
had thought I would not have said it'."

This strong language of Thames was heard by others. See
Bowlin, Eec., p. 37.

Did you hear anything Mr. Thames stated to the mo
torman ?

A. Yes, sir, I heard him say about the lights being on the
wrong end of the car. He made the remark, asked him what
was the lights doing on the wrong end of the car. He asked

the motorman. I was excited then; I didn't pay any attention
to what else he said.

Q. Did the motorman say anything in response to that?
A. No."

There is no stronger evidence of facts and conditions than

in the spontaneous exclamations or outbursts. They are the
safest guide to the solution of any question. They point the
finger of truth to the answer at a time when the actors have

had no time for deliberation and preparation. Hence speak
volumes as strong as Holy Writ.
This Honorable Court in the Winstead case, 119 Va. 326 at

330, holds that to run a street car without headlights would
be evidence of wanton and wilful negligence. * * ^
When one considers the peculiar layout, the tracks which
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placed the street car, when moving north, as in the instant
case, on the wrong side of the street with headlights on the
back end, one can appreciate fully the trap into which de
cedent was placed by the negligence of the motorman.
We have embodied much evidence in this brief at the ex

pense possibly of being prolix, but as the lower court saw
fit to set aside the verdict on the ground of being without evi
dence to support it we deem it necessary.

In conclusion we believe the learned Trial Judge usurped

the preogative of the jury in setting aside the jury's verAct,
because he disagreed with it, and chose to believe the eight or
ten witnesses of defendant rather than the seven of plaintiff
in conflict therewith.

We aver therefore the lower court was

in error in setting aside the verdict of the jury and pray this
Honorable Court to reverse it and we respectfully submit it
should be reinstated.

Wherefore, your petitioner prays for a writ of error to
the aforesaid final order and judgment, and that the same be
reviewed and reversed.

Your petitioner avers that on the 5th day of October, 1932,
a copy of this petition was delivered to the opposing counsel;
and your petitioner further prays that his counsel be allowed
an opportunity to state orally the reasons for reviewing the
decision complained of.
Kespectfully submitted,
0. E. BRASWELL,
Administrator of the Estate of James E.

Braswell, Deceased,

By Counsel.
THOMAS A. WILLIAMS,
L. C. O'CONNOR,
GEORGE G. BURKHARDT,
p. q.

We, the undersigned, counsel practicing in the Supreme
Court of Appeals of Virg-inia, do hereby certify that in our
opinion, it is proper that the final order and judgment com
plained of in the foregoing petition should be reviewed by
such court.

THOMAS A. WILLIAMS,
L. C. O'CONNOR.
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Copy of the above petition was delivered to me this 5th day
of October, 1932.

T. JUSTIN MOOEE,
Of Counsel for Defendant in Error.

Received October 12, 1932.
H. S. J.

Writ of error and supersedeas awarded. No bond required.
November 26, 1932.
VIRGINIA:

Pleas before the Circuit Court of the City of Richmond
held in the Courtroom of said City in the City Hall thereof
on Thursday, the 16th day of June, 1932.
Be it remembered, that heretofore, to-wit: In the Clerk's
Office of the Circuit Court of the City of Richmond on the
16th day of March, 1931, came 0. E. Braswell, Administra
tor of the estate of James E. Braswell, deceased, and filed its
Notice of Motion for Judgment against the Virginia Electric
and Power Company, a corporation, which Notice of Motion
for Judgment is in the words and fignires following, to-wit:
Virginia:

In the Circuit Court of the City of Richmond.
0. E. Braswell, Administrator of the
Braswell, deceased. Plaintiff,
against

estate of James E.

Virginia Electric and Power Company, a corporation. De
fendant.

NOTICE OF MOTION FOR JUDGMENT.

To the Virginia Electric and Power Company, a Corpora
tion:

Take notice that the undersigned, 0. E. Braswell, Admin
istrator of the Estate of James E. Braswell, deceased, here
inafter called the plaintiff, shall on the 31st day of March,
1931, at 10 o'clock A. M., or as soon thereafter as
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page 2 [• plaintiff can be heard, move the Circuit Court of the
City "of Richmond, State of Virginia, in the Court
room in the City Hall of said City, for judgment against you,
Virginia Electric and Power Company, a corporation organ
ized and existing under the laws of the State of Virginia with
offices in the City of Richmond, hereinafter called the defend
ant, in the sum of TEN THOUSAND DOLLARS ($10,000.00)
due the plaintiff by the defendant by reason of the following
facts:

That on or about the 13th day of December, 1930, the plain
tiff was a common carrier of passengers for hire and reward
upon the streets of the City of Richmond by means of street
cars run upon tracks in said streets by means of electricity,
and by and through its servants, agents and employees, and
particularly on and along Hull Street, at and near its inter
section by 40th Street; both public streets in the City of
Richmond, State of Virginia, and thereupon it became and
was the duty of the said defendant to run and operate its said
street cars with proper care and caution; to keep a proper
lookout; to run and oi>erate the said street cars at a proper
rate of speed; to keep the said cars under proper control; to
use due and proper care to have and maintain proper head
lights on the said cars; to give proper and timely warning
of the approach of said street cars and to obey the traffic or
dinances of the City of Richmond in regard to said street
cars, so as to avoid injury to persons, and particularly the
plaintiff, while exercising proper care upon his part.

Yet the plaintiff says that the said defendant did not re
gard its said duty and duties as aforesaid, but carepage 3 lessly, negligently, recklessly and unlawfully ran
and operated one of its said cars on the day and
year aforesaid, at and near the place aforesaid, without
proper care and caution, without keeping a proper lookout,
without having said street <}ar under proper control, without
giving proper and timely warning of the approach of said
car, and did run and operate the said car at an improper and
excessive rate of speed and did fail and refuse to have the
headlights on said street car burning, and did violate the

ordinances of the City of Richmond for the proper conduct

of street cars upon the said streets of said City, so that while
the plaintiff's intestate was proceeding southwardly as a
passenger and rider on a motorcycle driven by another, one
of the said cars of said defendant violently collided with the

said motorcycle whereby and because thereof the plaintiff's
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intestate was thrown violently to the ground and pavement
and hard surface thereof and street car fatally injured and
from which injuries he died.

And therefore the plaintiff brings this action under the
statute for such cases made and provided; all to the damage
of the plaintiff in the sum of TEN THOUSAND DOLLAES

($10,000.00), and, therefore, he brings this notice of motion
for judgment.
0. E. BRASWELL,
Administrator of the estate of James E.

Braswell, deceased,
By Counsel.

THOMAS A. Wn^LIAMS,
h C. O'CONNOR,
GEO. G. BURKHARDT,
p. q.

page 4 [•

And at another day, to-wit: At a Circuit Court of
the City of Richmond held in the Courtroom of said

City in the City Hall thereof on Tuesday the 31st day of
March, 1931.

This day came the parties by their Attorneys and on the
motion of the plaintiff by his Attorney, it is ordered that this
motion be docketed. The defendant by its Attorney filed its

plea of '*Not ^ilty" and put itself upon the country and the

plaintiff likewise.

Virginia:

In the Circuit Court of the City of Richmond.
0. E. Braswell, Administrator of the estate of James E. Bras
well, deceased, Plaintiff,
against

Virginia Electric and Power Company, Defendant.
PLEA 0¥ NOT GUILTY.

The said defendant, by its Attorney comes and says that
it is not guilty of the premises in this action laid to its charge
in manner and form as the plaintiff hath complained. And
of this the said defendant puts itself upon the country.
ARCHIBALD C. ROBERTSON, p. d.
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And at another day, to-wit: At a Circuit Court of the City
of R-ichmond held in the Courtroom of said City in the City
Hall thereof on Wednesday the 10th day of June, 1931.

This day came again the parties by their Attorneys and
the defendant by its Attorney filed its Grounds of

page 5 )• Defense herein, thereupon came a jury, to-wit: W.
L. Wight, Harvey Bolton, Miles E. Bottom, R. H.
Yous, W. L. Wingfield, J. E. Stephens and George E. Baker
being sworn well and truly to try the issue joined in this case
and having partly heard the evidence w-ere adjourned until
tomorrow morning at ten o'clock.
Virginia:
In the Circuit Court of the City of Richmond.

0. E. Braswell, Administrator of the estate of James E. Braswell, deceased, Plaintiff,
against
Virginia Electric and Power Company, Defendant.
GROUNDS OF DEFENSE.

The defendant comes and saj*s that it is not liable to the

plaintiff in any amount whatsoever, and for its grounds of
defense among other things, assigns the following:
1. The defendant denies that it or any of its agents or serv

ants or employees in charge of the street car in question was
negligent as charged in plaintiff's notice of motion for judg
ment.

2. The defendant denies each and every material allega
tion in the plaintiff's notice of motion for judgment.

3. The defendant says that it was guilty of no negligent
act or omission proximately causing or concurring to cause

the alleged accident and alleged injuries to the plaintiff's de
cedent.

The motorman in charge of the street car

page 6 }• kept a proper lookout, gave due warning of the ap
proach of the street car, which was not moving at
an excessive rate of speed, as alleged, and which carried a
headlight and lights throughout the car, all burning, and the
car was operated in every way with due care and in accord
ance with the requirements of the ordinances of the City of
Richmond.
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^4. The injuries which James E. Braswell sustained at the
time and place complained of were proximately caused by the.
negligence of the operator of a motorcycle on which he was
riding and negligence on his part efficiently contributed ta
cause them, so as to bar any recovery in this case, the cir
cumstances being, as follows:

At the time of the accident, James E. Braswell was one of
three young men riding on a motorcycle southbound on Hull

Street. This motorcycle was not constructed to carry three
people and the presence of so many persons on the motor
cycle rendered it unsafe, all of which was known or in the

exercise of due care should have been known to the operator

.oj the motorcycle and to James E. Braswell. Moreover the
/^otorcycle was operated at high speed, so great as to be dan/ /g-erous to the riders and to others on the street and such that

''^the operator of the motorcycle and James E. Braswell knew,

or in the exercise of ordinary care should have known the

danger attendant upon this conduct. In addition to the above,
this motorcycle was not driven close to the righthand curb as
prescribed by the traffic ordinance, but was driven south be
tween the rails of the street car track and had a head-on col
lision with a northbound street car of the defendant

page 7 [- near 40th and Hull Streets.
The operator of the motorcycle failed to have it
under complete control as prescribed by the traffic ordinance
and both he and James E. Braswell knew, or in the exercise
of ordinary care should have known of the manner in which

the motorcycle was being driven and also of the approach of
the street car at such a distance from the car that by the exer
cise of ordinary care they could have seen to it that the mo
torcycle was so operated to avoid a collision. They failed
to exercise due care and the accident followed.

5. The defendant reserves the right to amend its grounds
of defense at any time, as it may be advised, to demur to

the plaintiff's notice of motion for judgment or any part
thereof, and to move the Court to strike out the same or any
part thereof as insufficient in law or for lack of evidence to
support j[t.

VIEGINIA ELECTRIC AND POWER COMPANY.

By McGUIRE, RIELY & EGGLESTON,
Counsel.

0. E. Braswell, Admr., y. Va. Elec. & Power Co.
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And at another day, to-wit: At a Circuit Court of the City
of Richmond held in the Courtroom of said City in the City
Hall thereof on Thursday, the 11th day of June, 1931.

This day came again the' parties by their Attorneys and the

jury sworn to try the issue joined in this case on yesterday
appeared in Court in accordance with their adjournment and
having fully heard the evidence and arguments of
page 8 l" -counsel were adjourned until tomorrow morning at
ten o'clock.

And at another day, to-wit: At a Circuit Court of the City
of Richmond held in the Courtroom of said City in the City
Hall thereof on Friday, the 12th day of June, 1931.

This day came again the parties by their Attorneys and
the jury sworn to try the issue joined in this case on Wednes
day last appeared in Court in accordance with their adjourn
ment and were sent out of Court to consult of their verdict
and after sometime returned into Court with a verdict in the

words and figures following, to-wit: "We the jury on the is
sue joined find for the plaintiff and assess his damages at
$2,500.00 to be paid to the father.'* Whereupon the defend
ant by its Attorney moved the Court to set aside the said ver
dict on the grounds that the same is contrary to the law and
the evidence and misdirection of the jury by the Court, which
motion is continued.

And at another day, to-wit: At a Circuit -Court of the City
of Richmond held in the Courtroom of said City in the City

Hall thereof on Monday, the 15th day of February, 1932.
This day came again the parties by their Attorneys and the
defendant's motion to set aside the verdict of the jury here

tofore rendered herein being argued the Court takes time to
consider thereof.

page 9 }

And at another day, to-wit: At a Circuit Court
of the City of Richmond held in the Courtroom of
said City in the City Hall thereof on Tuesday, the 22nd day

of March, 1932.

This day came again the parties by their Attorneys and the
Court having maturely considered the defendant's motion to
set aside the verdict of the jury heretofore rendered herein
doth sustain the same and the said verdict is set aside and
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annulled. To wliich action and ruling of the fcourt the plain

tiff by his Attorneys excepted. It is therefore considered by
the Court that the plaintiff take nothing by his bill and that
the defendant go thereof without day and recover against the
plaintiff its costs by it about its defense herein expended, to
be levied of the goods and chattels of his intestate in his hands
to be administered.

Memorandum: Upon the trial of this action the plaintiff!
by his Attorney excepted to sundry opinions and the judg
ment of the Court rendered against him and leave is given
him to file his certificates or bills of exceptions at any time
within the time allowed bj'' law.

And at another day, to-wit: At a Circuit Court of the City

of Eichmond held in the Courtroom of said City in the City
Hall thereof on Monday, the 28th day of March, 1932.

This day came again the parties by their Attorneys and
on the motion of the plaintiff by his Attorneys, it is ordered
that the Judgment entered herein on Tuesday last be set aside
and annulled, and this action re-instated on the docket to be
re-heard on the motion of the defendant to set aside

page 10 [ the verdict of the jury heretofore rendered herein.
And nowat this day, to-wit: At a Circuit Court of the City
of Richmond held in the Courtroom of said City in the City
Hall thereof on Thursday, the 16th day of June, 1932, being
the day and year first herein written.

This day came again the parties by their Attorneys and the
Court having maturely considered the defendant's motion to
set aside the verdict of the jury heretofore rendered herein

doth sustain the same. To which action and ruling of the
Court the plaintiff by his Attorneys excepted, and leave is
given him to file his certificates or bills of exceptions at any
time within the time allowed by law.

It is therefore con

sidered by the Court that the plaintiff take nothing by his
bill and that the defendant go thereof without day and re
cover against the plaintiff its costs by it about its defense

herein expended. To be levied of the goods and chattels of
his intestate in his hands to be administered.

Memorandum: Upon the trial of this action the plaintiff
by his Attorneys excepted to sundry opinions and the judg
ment of the Court given against him and leave is given hhn
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to file his certificates or bills of exceptions at any time within
the time allowed by law, and the plaintiff by his Attorneys
intimating his intention to apply to the Supreme Court of

Appeals for a writ of error and supersedeas to this judgment,
on the motion of the plaintiff by his Attorneys it is ordered
that this judgment be suspended for a period of

page 11 J- Ninety days from this date, and this suspension
being for the purpose of preserving the estate of
the plaintiff's intestat-e, it is further ordered that no bond be
required of him.
And afterwards, to-wit: At a Circuit Court of the City of
Eichmond held in the Courtroom of said City in the City Hall
thereof on Wednesday, the 20th day of July, 1932.

This day came again the parties by their Attorneys and
the plaintiff by his Attorneys presented to the Court his Bill
of Exceptions No. 1 and No. 2 which were signed, sealed and
ordered to be made a part of the record of this trial.
Virginia:

In the Circuit Court of the City of Richmond.

0. E. Braswell, Administrator of the Estate of James E.
Braswell, deceased. Plaintiff,
against
Virginia Electric and Power Company, a corporation. De
fendant.

BILL OF EXCEPTIONS NO. 1.

Be it remembered that after the jury was sworn to try the
issue in this cause the plaintiff and the defendant introduced
the following testimony and exhibits therein recited which
were all of the evidence offered at the trial of this cause as
follows:

page 12 \ Virginia:
In the Circuit Court of the City of Richmond.
June 10th, 1931.
Jas. E. Braswell's Adm'r
V-s.

Virginia Electric & Power Co.
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STENOGRAPHIC REPORT OF THE EVIDENCE.
O. E. BRASWELL,

a witness on behalf of the plaintiff, being first duly sworn,
testified as follows:

EXAMINATION IN CHIEF.
By Mr. Williams:

Q. Mr. Braswell, you are administrator of the estate of
James E. Braswell?

A. Yes, sir.
Q. When was his death?
A. December 13th.

Note:

Certificate of qualification of administrator here

filed and Marked Plaintiff's Ex. A.

Q. How old was the boy!
A. Eighteen.

Q. Was he working at the time?
A. Yes, sir.

Q. Where was he working?

page 13 J-

A. Mr. Morrison's.

Q. What was he doing?

A. Working at a lunch room and filling station.
Q. How long had your boy been working for different
people?

A. He had been working for Mr. Morrison, I would say,

about three months.

Q. Three months with Mr. Morrison?
A. Yes, sir.

Q. Where had he worked prior to that time?

A. Mr. Waverly Winfree.

Q. Do you know how much he made usually?
A. Made between two and a half and three dollars a day
with Mr. Winfree.

Q. Do you know exactly what he made with Mr. Morrison?
A. About $15.00 a week outside of a little extra work he
did on automobiles.

Q. Was he learning any trade?
A. Learning the automobile trade.
Q. What do you mean?
A. Automobile mechanic.

Q. Are you an automobile mechanic?
A. Yes, sir.

0. E. Braswell, Admr., v. Va. Eleo. & Power Co.
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Q.
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How long have yon been an automobile mechanic?
Oh, I would say 25 or 30 years.
You were employed by the city many years, were you?
Yes, sir.
What do automobile mechanics usually make?

A. Around $35 and $40 a week.

Q. What kind of boy was this boy? Was he a

page 14 [• good, steady boy?
A. Good, steady boy, yes, sir—^truthful.
Q. Grood, steady, truthful boy?
A. Yes, sir.
Q. Did he live at home?
A. Yes, sir.

Q. Did he pay his mother a little board?
A. Yes, sir.
Q. Do you know how much?
A. Four or five dollars a week.

Q.
A.
Q.
A.

How was he killed?
Street car and motorcycle,
What day was that?
December 13th, 1930.

Q. How long did he survive the collision?
A. After the accident about two hours.

Q. What were his injuries?
A. Head injury. His head was crushed and left

arm

broken.

Q. What part of his head was crushed?
A. Left side of his head.

Q. Left side of the head crushed?
A. Yes, sir.
Q. What else?
A. Left arm broken.

Q.
A.
Q.
A.
Q.
A.

In how many places?
Two places. I believe it was.

Any other part of his body injured?
Left leg broken.
How many places?
One place, I thinlr.
Q. All his injuries were on the left side?
page 15 }- A. Yes, sir.
Q. Did you see the street car before it was
moved?

A. No, sir, I did not
Q. Did you see the motorcycle before it was moved from
there?
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A. I saw it on Sunday.
Q. Following this?
A. Yes, sir, the following day.

By Mr. McGuire:
Q. It was Saturday night the accident happened
A. Yes, sir.
By Mr. Williams:
Q. When did you learn of the wreck?
A. I learned of it about 9 o^clock I reckon—8:30 or 9.

I

never noticed when they notified me.

Q. You saw this motorcycle Sunday?
A. Yes, sir.
Q What was its condition then?

A. It was pretty badly bunged up, all on the left sideQ. Did you notice whether it was in gear or not?
A. It was in second gear.
Q. Being an automobile man, can't you tell us common lay
men what second gear in a motorcycle means?
A. It is the center gears between low and high.
Q. There are three gears on a motorcycle
A. Yes, sir.
Q. Not like an automobile?

A. Most automobiles have three gears.
Q. Being in second gear, how do you know?

page 16 [•

A. The lever was set in second gear. I shook the

lever a little bit and still—

Mr. McGuire: Had the motorcycle been moved at that
time?

Mr. Williams: Yes, sir, it had been moved from the scene
of the wreck.

Mr. McGuire: We don't know what had happened to it since
the accident.

Mr. Williams: We will have the motorcycle here to show it
to you.

By the Court:

Q. Was the motorcycle in such condition that the gears
could not be shifted?

A. You couldn't get it out of gear with the shift lever.

You could move the shift lever but wouldn't get out of gear.
It seems it was crushed somewhere .in there.
locked and wouldn't move.

It had been

0. E. Braswell, Admr., y. Va. Elec. & Power Co.

37

By Mr*. Williams:

Q. Had been locked by the crash?
A. Yes, sir.

Q. How many brothers and sisters did he leave?
A. One brother and two sisters.

Q. And his mother, who is here in the court room?

A. Yes, sir. He left two brothers—one in California I
had forgotten.
Q. One in California?
A. Yes, sir.

page 17 }

Witness stood aside.
J. C. BOHANNAN,

.

a witness on behalf of the plaintiff, being first duly sworn,
testified as follows:

EXAMINATION IN CHIEF.

By Mr. Williams:
Q. How old are you?
A. Twenty-one.
Q. Wliere do you live?
A. 28th and Clopton Streets.

Q. Did you know James Braswell
A. Yes, sir.

Q. The boy that was killed on December 13th last?
A. Yes, sir.

Q. How long before his death was it that you saw him?
A. Well, about two weeks. I went hunting with him. I met
him in the country.

Q. How closely prior to his death was it that you saw him?
When was the last time you saw him?
A. The last time I saw him was just before the accident
where I got off the motorcycle. I rode about a block and a
half from the accident or about a block and a quarter. Then
I noticed them as they pulled off. That is the last time I
saw them.

Q. As they pulled off? At about what speed was it that
they pulled off?

page 18 }

A. About five or eight miles an hour they pulled
off.

Q. Near what cross was it?
A. 39th.

Q. 39th street over there runs what direction—east and
west?
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A. Yes, sir.
Q. Hull street runs north, and south?
A. North and south.

Q. On which side of the street going south is the street
car line?

A. It is on the right hand side.

Q. Going south. Now, coming north, on which side is the
street car line?

A. On the left hand side.

Q. Now, then, you said they pulled off from you. Just tell
the gentlemen of the jury the order of those boys on that
motorcycle as they pulled off from you?
A. Well, we came up the street, myself and the LaPrade
boy riding together.
Q. LaPrade is Dennis LaPrade?

A. Yes, sir. We got just about the corner, about a fourth
of a block from 39th street, and I got off the motorcycle and
these two boys got on, and the driver sat in the seat, and Bras-

well slipped right around under the seat. The seat is up
about six inches from the mud guard. The Dorset boy sat

behind him and had his hands on the boy in the middle—

Braswell. I had been with him all day long, riding on the mo
torcycle practically all day. He used to go with my sister.

Anyhow, the motorcycle was missing. I had been

page 19 [• with him all day long. It had been missing—^now

and then would miss, and was missing yet. As
they pulled off, they got just about beyond 39th street. My
imagination was, when I turned around and walked on down

the street and they pulled off (the three together), they
were doing about, I would say eight or nine miles an hour.
They couldn't get up any more speed than that with three on
the motorcycle, and missing, too. I turned around and started
down the street and pulledthe goggles off' my face ? A second
or two later I heard a crash.

Q. How far had you walked when you heard the crash?
A. I had walked about 40 or 50 feet, maybe 30.
Q. On what part of the street were you?
A. Left hand side going north.
Q. Which would be the same side the boys were eroinff on
south?
A. Going south, yes, sir.

^

^

Q. Just tell the jury what you heard and what vou did, if

anything

A. I heard a. crash, which I couldn't explain very well how
the crash was, but it was not unusual, just an ordinary crash,
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not loud. It wasn't weakj it was just a medium crash. I
never paid any attention to it.
Q. Did you look .down that way?

A. Right away, at first, I didn't pay attention. I stood in
a trance and looked up the street.

Q. Which direction were you looking then?
A. I was looking north then.

Q. A^en you heard the crash which direction
page 20 }• were you looking?
A. Stood about a minute and looked up the
street.

Q. Wlien you say up the street, where?
A. South; I looked south toward the accident.
Q. What did you see when you looked down there?
you see a street car? What could you see?

Gould

A. I didn't see anything to attract my attention. I was
about a block and a half away from the accident. I didn't
see anything to attract my attention, but what I saw was an
accident. Curiosity makes a person go right to an accident.
I didn't have that much curiosity. I didn't think anything
occurred.

Q. Was there any car parked on the right hand side going
south between 39th and 40th?

Mr. McGuire: One minute. Don't suggest.
The Court: Propound your question, then object.

A. Yes, sir. It was an automobile parked, I would say
about 50—about 45 or 50 or 60—^feet from the cornejr of 40th
street this way.

By the Court:
Q. Would that be between 39th and 40th?
A. Yes, sir.

By Mr. Williams:

Q. Did you see any headlight on the street car at that time?
A. No, sir, I did not.

Mr, McGuire: If Your Honor please, isn't that leading?
The Court: Go ahead.

He can answer Yes or

page 21 [• No.
By Mr. Williams:

Q. Did you see a headlight on the street car as you looked
down there towards 40th street?
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A. No, sir, I did not. That is the reason I didn't go up
there; I didn't see anything to recall an accident. I saw
a man running across the street as I looked up there, just
on« man running from the east side of Hull street across and

going towards the accident^ but I didn't know then what he
was going over there for,
Q. When did you learn that there had been an accident
there and what did you do?

A. Well, I turned and continued north down Hull, and I
got near about to 38th street, and a little chap going down
the street said ''There is an automobile wrecked. Three fel

lows ran into a street car". Then right away I ran right up
there. He said three fellows ran into a street car.

Q. When you went there, tell the jury what condition you
found?

A. When I ran up there the street car was about just about
45 or 50 feet, maybe, from the corner of 40th street, the front
end going north, and the motorcycle, I would say, was 20 feet
south of the front end of the street car, lying up against the
curbing. They had just taken the boys away. I saw the au
tomobile as they were going away from the place with the
boys. I didn't ask any questions whatsoever no more then
were they hurt bad. There was a policeman just arrived as
I got there. He came maybe half a minute after I

page 22 [ got there. I asked him would it be all right if
I took the motorcycle and took care of it. He said

"Sure", so I moved the motorcycle, got some help to move
it.

Q. What was the condition of the gears of the motorcycle?

A. I didn't pay any attention at all to the gears; but I

know when they pulled ^off from me to the accident they
couldn't have gotten in high gear to save their life with three
people on the motorcycle; it would be impossible.
Q. Do you run a motorcycle?
A. I have, yes, sir.

Q. How long have you been running and riding a motorcy
cle?

A. Notcontinuously, but occasionally, I have been running
about two years—^just occasionally, now and then.

Q. Wlien you got there was there any headlight on the

street car?

A. There wasn't any headlight on the street car when I
got there.

Q. Did you hear, the motorman make any explanation of

why he didn't have his headlight on?
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A. No, sir, I did not. In fact, I never paid any attention to
the motorman.

Q. Was there any light on the motorcycle?
A. No, sir. Somebody cut the light off, I believe. It was
burning. I heard someone say they cut the light off.
The Court: Don't tell any conversation.
By Mr. Williams:
Q. Was the light burning when they left you on the mo
torcycle
A. Yes, sir, it was.

page 23 ]•

Q. The headlight was burning on the motorcycle

when they left you?
A. Yes, sir.

Q. With the weight of three on their and it missing as you
have testified, in the distance that it ran from where they
started off after you got off, what speed could they make in
that distance in second gear?

Mr. McGruire: I don't think he is qualified as an expert. I
object to his answer unless he can testify as an expert.
By Mr. Williams:

Q. How long have you been riding on a motorcyle?
you tell the speed of a motorcycle?
A. Yes, sir.
Q. You can?
A. Yes, sir.

Can

Q. Can you tell when it is going at high speed and low
speed and second speed?
A. Yes, sir.

Q. Can you tell the speed it can make in second gear, miss
ing, with three people on it, in the distance which it had gone
before the wreck?

A. Yes, sir. To get to where you really should put it in
high gear—

Mr. McGuire: Is he qualified as an expert ?
By the Court:
Q. Were you on the motorcycle that afternoon when it was
missing?

page 24 [•

A. Yes, sir, and the day before.

Q. Were you on it that afternoon when it was
gomg in second gear?
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A. No, sir, I was not. In second gear? Yes, sir.
Q. Can you testify as to how fast it would go.in second
gear before it got to high!

A. Two of us ridingit, it would be going about twenty miles

an hour.

Q. Before you get into high?
A. Yes, sir. That is not with it missing. I don't know
how fast it would go missing.

The Court; He testified how fast it would go when it was
not missing, but hasn't testified how fast it would go when
missing.
By Mr. Williams:

Q. You say it was missing during the day and the day be
fore, too?
A. Yes, sir.

Q. Did you at any time, or times, the day before and the

day of the injury ever see it run missing in second gear when
you were on it?

A. Yes, sir.

Q. Do you know what speed it was making (there was one
extra man on it then) missing, in second gear, the time that
you know of?

A. About 15 or 20 miles an hour.

Q. Suppose it had an extra body added to that, would that
affect the distance necessary to get up speed at all?
page 25 }•

A. Yes, sir.

Q. Would it take a greater distance or less dis
tance ?

A. It would take a greater distance.
Q. Greater distance?
A. Yes, sir.

Q. Can you tell the jury from your knowledge of that mo
torcycle about what speed it would get up in tho distanc(» that

it ran when it left you with three on it and in the condition
m which you say it was?

The Court: He has not shown what distance it ran before
the collision. Let him testify to that if he can.
By the Court:

Q. W^hen you got off, how far was it from that point to the

pomt of collision, can you say approximately?
A. Yes, sir, it was one block and a quarter.
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By Mr. Williams:

"Q. Take it at a block and a quarter. Can you now state

what speed it would pick up in that time with these three
parties on it5f

Mr. McGuire: Have you ever been on it with three parties?
Witness: Yes, sir. Four parties, too.

A. The best speed you could get out of it would be twenty
miles an hour, the best at all. I say within about fifteen or
twenty miles an hour.
CROSS EXA.MINATIOJ)f.

page 26 } By Mr. McGuire:
Q. Where do you work!
A. DuPont cellophane plant.

Q. That is on the southside, south of Richmond?
A. Yes, sir.

Q. Were you working there at the time of this accident?
A. No, sir.

Q. Where were you working when this accident happened?
A. Wasn't working any place, I don't think. I had just
come off construction work at DuPont—^job finished.
Q. That construction work was south of this place
A. Yes, sir.
Q. Where do you live?
A. 28th and Clopton streets.

Q. That is in Manchester. Where did young Braswell live?
A. It is about eight miles in the country. I don't know
just where. I have been to his house.
Q. How do you get there?

A. There are several ways.

New Road, also Midlithian

Turnpike.

Q. It is up towards Powhatah County?
A. Yes, sir.

Q. When this accident happened you had just gotten off the
motorcycle, yourself?
A. I just got off.
Q. You told us a few minutes ago you got off in the block
between 38th and 39th, didn't you?
A. Yes, sir.

page 27 [

Q. Are you sure?
A. I am positive.
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Q. That you didn't get off in the block between 37th and

38th?

A, ,I am most sure I did not.

Q. How long had you been with Mr. LaPrade that day, the
boy that was driving the motorcycle?
A. Since one o'clock that evening.
Q. Tell us, please, how the seats were arranged on that
motorcyle?

A. There was a saddle on it, with just one seat. There
wasn't any more seats on it. There was a rear mud guard.
Q. There was only one saddle and LaPrade was in that
saddle?

A. Yes, sir.

Q. Tell us what was James Braswell sitting on?
A. James Braswell was sitting on the front part of the fen
der, on the rear fender under the seat.

Q. That would put him down below LaPrade, didn't it?
A. Yes, sir, put him in the back of him.

Q. That would put his head below LaPrade's shoulders,
A. Yes, sir.
would it?

Q. Young Dorsett was sitting behind Braswell?
A. Yes, sir.

Q. Sitting down lower than Braswell, or higher?

A. He was sitting higher than Braswell, a couple of inches.
Q. Where were they going, these three boys
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A. Going back home.

Q. Was LaPrade going home?

A. Yes, sir. The three of them lived out there in
the same vicinity.

Q. All going up Hull street towards their homes, then?

A. Yes, sir.

Q. Were they going to stay out there or come back to town,

do you know?
A. I don't know.

Q. Was there any plan they had to come back and pick vou
up?

A. The LaPrade boy had kind of planned he would come

back and go to town. He was going with my sister. Maybe
going to stay awhile.

Q. He was going out Hull street towards home and was com

ing back down Hull street to get you? Was that the plan?
A. Yes, sir.
Q. How far out Hull street did he live

A. It is about eight miles out in the country.
Q. Right straight out Hull?
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A. Yes, piy, You gP out-^l doij't know wMch roa<i. It is
between Midlothian Pike and Hull street, in that vipinity.

Q. But, in order to get home, he would go gut JJuU street?
A. Yes, sir.

Q. He had been that way frequently, hadn't lie?
A, Yes, sir,

Q. Been going that way, I suppose, @ye?y d9,y?

A, Jle wouM gt^y gt my liou^e | maybe aom#

tliyep or fpur

4ays to my bouse ^

Q, Wliere did be wprk
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A. American Tobacco Company.

Q. Hp camp by Hall street to |gp to work?

A. Yes, sir. He always went with somebody in an automobilp.

Q. How about the Braswell boy? Did be go on JJull strpet

to go to work?
A. I don't know wbptbpr bp WO^kpd oy not,

Q. He came in ou JEJuJl strept in order to gpt to town, didn't
he?

A. Yes, sir.

Q. WbPtt tbi§ aPPidQilt oGpurypd, you say tbpy had just

left you a little while, It was darlf, Wftsu't it?
A. Yes, sir. It was about quarter to eight.

Q, Quitp dark, wasn't it?
A. Yes, sir.
Q. As a matter of fact, when they left you, did you tnrn
and walk towards tbp nortb qx soutb?

A. I watched them pull off and tbpn I turnpd.

Q, Where did you Spe the ambulance?
A. The ambulancp qamp as Xwas up tbere at tbe accident.
Q. Camp whpn you wpre up there?
A. Yes, sir.

Q. Didn't you see tbe ambulanpp going soutb befoye you
got up there?

A, I -w^ouldn't bp positive,

It migbt bavp got tbere.

I

remember speing tbe ambulance just tbe time I got there, or
after I got there, maybe a minute or two before, or after, X
don't rpmember now,

Q, Pidn't you see tbe ambulancp bpfprp you went
page 30 [- to the scene of the apaidpnt ?
Mr. Williams: He has answered tbat.

A, I couldn't bp positive about tbat. Jt bas bepn a long
limp, and I confused, I just don't know,
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Q. You can't say whether you saw it before you got to the
accident?

A. No, sir, I cannot.
Q. Didn't you see it about 35th street?
A. No, sir.

Q. Didn't you see the ambulance driving south before you
went up to the accident?
A. I don't know whether it was before or after. I remem

ber seeing the ambulance, but I just don't remember where

it was at, whether I saw it at the accident or going to the ac
cident.

Q. When you got up there, the boys had been moved, hadn't
they?

A. They pulled off while I was there. They had them in
an automobile and took them off.

Mr. Williams: They hadn't been moved.
The Court: Proceed with the cross examination.
By Mr. McGuire:

Q. You say they hadn't been moved when you got there?

A. They were moved then. The automobile was pulling
off.

Q. Doyouknow a man named J. G. Vaughan, who works for
the Virginia Electric & Power Company?
A. No, sir.

Q. Did you talk to a representative of the Virginia Elec
page 31 \

tric & Power Company.
A. Yes, sir, I did. I remember that.
know he was a representative.

I didn't

Q. He asked you about what happened, didn't he?
A. Yes, sir.

Q. That \yas in December, wasn't it?

A. Yes, sir, before Christmas about a week.

Q. Didn't you tell Mr. Vaughan it was twenty to thirty
minutes after you heard the crash that you went up to the
accident?

A. I just don't recollect now if I told him that or not.

Q. Didn't you tell him that, when you got there, the in

jured parties had been moved?

A. Well, they had been moved, I reckon.
Q. Didn't you tell him so?
A. I don't know.

Q. Didn't you tell him that after you left the motorcycle

you heard a crash, but paid no attention to it and walked
north to 35th street?
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A. No, sir.

Q. Didn't you say that later you saw an ambulance going
south on Hull and then heard that a motorcycle had hit a
street car?

A. I heard this motorcycle hit the street car before I got
off the block.

Q. Didn't you tell Mr. Vaughan on December 17th that you
walked north to 35th street after these boys left you, and
when you heard the crash you paid no attention to the crash
particularly, and that after you saw the ambulance

page 32 }• going south you heard a motorcycle had hit a street
car?

A. I wouldn't say for positive.
Q. You don't deny having told him?
A. I don't recollect now.

Q. It was sometime ago, wasn't it?
A. Yes, sir.

Q. Didn't you tell Mr. iVaughan that you stopped between
37th and 38th on Hull?

A. No, sir.

Q. Didn't you tell him that there, between 37th and 38th,
you met Dorset and Braswell?

A. I wasn't positive at that time. I might have told him,
but I wasn't positive at that time where it was.
Q. Did Dorset and Braswell hail you and LaPrade, or did
you and LaPrade stop and talk to them
A. I don't know whether they hailed us or we recognized
them, or just how.
Q. Did he offer to take them out into the country or did
they ask him?

A. Eight miles is a right good ways to walk. I guess they
intended to go out with him, because they came by our house
after they got from the show and told my mother—

Mr. MeGuire: Don't tell what they told your mother.
Witness: He said "If Dennis comes"—

The Court: He can't repeat the conversation.
By Mr. McGruire:

Q. What I want to know is, when you and Dennis saw these
boys, did you stop and did Dennis offer to take

page 33 [ them home, or did they call you to stop and ask
him to take them home?

A. I guess either way you choose to put it, because they
were all friends. We went up the street intending to catch

4?
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them.

We thought maybe we might see them or overtake

thejH.

Q, Isu^t there some clitb acrosg the river that you boys be

long to !
A, There'm a Overview ^aaqe hall on the Nine Mile Epad.

Q. Is that the place you and Dennis LaPrade were going

when he got there?
A' Yes, §i?.

Q, That is where you were goin^?
A, It must have been,

Q, ije was poming bael^: md take ygu to the club?

A. Yes, sir.

Q. You told Mr. Vaughan thati di<3n^t ygu=--ithe gentleman
who talked to you about the aGcident in 0eeenciber?

A. I wouldn't like to say. I might have told hlTR.
Q. Didn't you tell him that the bpyg got OD, LaPrade in
front, Braswell second, and Dorset on the rear, sitting on
the fender, and that IjaPra^e tol4 yon he wpul4 oojne back
and get you and would go to the Eiverview Olub?
A. That is where we were going, I guess.
Q, You told Mr, Vanghan that, didn't you?
A. Yes, sir.

Q. What did ypu gay?
A. Yes, sir, I reckon j tpld him- I don't remember now.

We were goju^ tp a show, or any place, I know he nsed tp go
page 3^ \

out' there, had been the week before.

Q, Pidn^t you tell Mr. Vaughan this (I think 1
asked you before) that it was twenty to thirty min

utes after the crash before you went to the spene of the ac
cident.

The Court: You a^ked him that question.

Mr. Mc0uire; I thought he said he didn*t»

I was not

quite sure.

BE-PIBBCT K^AMJNATION,
By Mr. Williams:

Q. Can you tell the jury whether that motorcycle made
any noise when it was riding §Jowly, whether its e^hciust pipe
was all right, or what was the trouble with it?

A, It made just the ordinary noi^e of a motorcycle with

the motor running. I dpn't think it had a Ipud exhaust on it.
(J. Didn't have the muffler—What do you eall it?
A, K^chanst.
Q. Didn't have it cut out?
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A. No, sir.

Q. Was there anything wrong with the muffler?
A. No, sir.

Q. Was there anything wrong with the exhaust pipe that
you know of?
A. Not that I know of.

Q. You were summoned by the street car company, weren't
you, in this case?

A. I didn't know until the man called my name a while
ago.

Q. You told the jury a while ago that you and
page 35 }• IjaPrade went up the street intending to catch up
and see these boys and take them home? That is
right, isn't it?
A. I was going to tell you the boys were going over to a
show and stop by my house.
Q. The boys left. Where were you to pick them up?
A. At my house.
Q. That is where it was going to pick them up?
A. Yes, sir, and LaPrade was going home and dress.
Q. Did you tell that representative (Mr. .Vaughan) every
thing that you have told the jury here a minute ago of what
happened; that there was no light on the street car? Did he
ask you that?
A. I don't recollect whether I told him that or not.

Q. Did he ask you that, or do you know?
A. No, sir, I wouldn't say.
Witness stood aside.

D. E. BOWLIN,

a witness on behalf of the plaintiff, being first duly sworn,
testified as follows:

EXAMINATION IN CHIEF.

By Mr. Williams:

Q. Mr. Bowlin, where do you live and where do you work?
A. I live South Richmond, Route 8; work at 3600 Hull
street, at Broad Rock Market.
Q. Who runs that?
A. Samuel Auerbach.

page 36 |-

Q. How old are you?

A. Twenty-three.
Q. Married?
A. Yes, sir.
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Q. Mr. Bowlin, look ri^iht at the gentlemen of the jury and
tell them what you saw of this collision between 7 and 8 o'clock

on the nift-ht of December 13th, 1930. Tell what you saW.
A. I was driving a truck (Grocery truck) on Hull street,
south. It was about, I would say, twenty minutes of eight
0'clock. I saw the boys on the motorcycle. Two of them got
on, and they drove up Hull street about, I would say, threequarters of a block onthe right hand side of Hull street, and a

car was parked on the right, and then they cut around and

hit the streetcar. I saw the street car coming with no lights.
Never paid any attention, thoug'ht it was going the other way.
1 drove then, I would say, about a block and stopped ri^t
behind the street car, about five feet from the street car. I

don't know who was there. It was one or two there then by

that time. I don't know where they came from. I got out and

they asked me did I know them. I said "Yes". I indenti-

jied the boys and got them away to the hospital, and then I

looked at the motorcycle. The lights were on. It was in gear.

I turned the lights off andgot it out of gear, pulled it out of

gear, second g'ear, and got a boy and dragged it over and

stopped. I had been there probably ten minutes, and had a
load of orders on the truck. After it was all gone, I pulled

page 37 [•

around and carried the orders out.

Q. Did you hear anything Mr. Thames stated to

the motorman.

A. Yes, sir. I heard him say about the lights being on the

wrong end of the car. He made the remark, asked him

what was the lights doing on the wrong end of the car. He
asked the motorman. I was excited then; I didn't payany at
tention to what else he said.

Q. Did the motorman say anything in response to that?

A. No.

Q. Did anybody else say anything but Mr. Thames!

A. Yes, sir. Someone said ''Don't tallc Hke that. Ladies
are around.

Q. What did he say that made him say that
Mr. McGuire: What Mr. Thames may have said that could

not be heard by ladies is not proper.
By Mr. Williams:

Q. Was it in the presence of the motorman?
A. Yes, sir.

The Court: Bystander's language to the motorman I don't
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think is proper. It is a question, whether or not the lights
were burning,

Mr. Williams: I just wanted to show everything that hap
pened there. I want to show everything that was said by the
parties acting there. That is relevant; isn't that true.
The Court: I don't think the attitude assumed by by
standers is relevant.

page 38 }• By Mr. Williams:
Q. Mr. Bowlin, when you drove up tere was

there any automobile parked on the right hand side going
south between 39th and 40th streets?

A. Y«s, sir.

Q. Now, just tell the jury when you got up there just where
you parked your car and what you did and what you found
there1

A. I stopped about five feet from the street car, right at the
boys. I jumped out and I thought I knew the boys then. I

was positive I knew all three, been knowing them eight yeps.
I got out and found the boys were there and their condition.
The next thing I did was to try to get them away.
Q. What did you send them away in?
A. In a car.

Q.
A.
Q.
A.

Private car?
Yes, sir.
The ambulance hadn't come?
No, sir.

Q. Do you know any boy that carried any of them?
A. One was Mr. Shelton.

Q.
A.
Q.
A.
Q.

How many did he carry?
He carried two, I think.
Went to Memorial Hospital?
Yes, sir.
When you got there where was the street car in refer

ence to 40th street?

A. The street car was probably fifteen feet this
page 39 }• side of the curb of 40th street.
Q. That is the rear end north of 40th street?
A. Front end of the car—supposed to be the rear end.
I took it to be the rear end.

Q. Was it the north end of the car fifteen feet north of
the curb?

A. Yes, sir.
Q. The north end of the car was fifteen feet north of the
curb of 40th street?

A, Yes, sir.
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Q. Where were the boys in reference to the front of the
car?

A. They were past the front of the car cour or five feet,
motorcycle and all.

Q. Just tell the jury where you saw these two boys get
on the motorcycle, in front of what house?

A. They got on the motorcycle just this side of 3905 Hull
street, Mrs. Davis's.
Q. Do you know Mrs. Davis?

A. Yes, sir. We serve her groceries.
Q. You know where she lives?
A. Yes, sir.
Q. Is her house between 35th and 36th, or between 39th
and 40th?

A. 39th and 40th. I am positive because I got there every
day.

Q. You say it was near the front of her house?
A. Yes, sir, this side.

Q. What did you see as the motorcycle stopped
page 40 [• in front of 3905?

A. It was two boys on th6 motorcycle. One gets
off and two gets on; that makes three. It started off and they
pulled to the accident where it happened. •
CROSS EXAMINATION.

By Mr. McGuire:

Q. How long have you worked for Mr, Auerbach?
A. I would say ten months now.

Q. How long had you been there last December?

A. It happened December 13th. I had been there probably
four months; I don't know exactly.
Q. What was your job with him?
A. Clerk in the store.

. Q. Know him pretty well, don't you?
A. Yes, sir.

Drive a truck also.

Q. How far were you from 3905 Hull street when these two
boys got on the motorcycle?
A. I was about half a block.

Q. You say the motorcycle went around an automobile,
didn't you?
A. Just cut out in the street.

Q. Did it go by?
A. No, sir. The street car caught it.
Q. Where was it before it went around that automobile?
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The Court: Do you mean which side of the street
Mr. McGuire: Yes, sir.

page 41 J-

A. It was on the right side, right side of the
track.

Q. Had it been on the right side of the track all the way
from the time the boys got on?
A. It started up at the curb.

Q.
A.
Q.
A.

Right up close to the curb?
No, sir, not close.
It went straight on up the street?"
Yes, sir.

Q. Went perfectly straight until it got to where the automo
bile was?

A. I wouldn't say perfectly straight, but as straight as you
can drive a motorcycle.

Q. It didn't do any swerving around?
A. No, sir.

Q. Didn't go on the track, as I understand, until it passed
that automobile you say was parked? Is that right?
A. He pulled around it but was going to cut back.
Q. He hadn't got on the track until he got to the automo
bile?

A. No, sir.

Q. You say it was about twenty minutes to eight?
A. Exactly twenty minutes to eight when it happened.
Q. How do you know?

A. I happened to have a watch, myself. I took a watch off
one of the boys and his gloves and cap.
Q. Did you time the accident when it happened?
A. No, sir. I looked at my watch.
Q. You- time by looking at your watch, don't you?
A. I just happened to do it.
Q. ^Vhat time was it you left the store?

page 42}-

A. I couldn't tell you. I don't know exactly what
time I left the store. We were busy. I just loaded

the orders and went on out.

Q. Didn't look at the watch then?
A. No.

Q. Saturday night, wasn't it?
A. Yes, sir.
Q. Did you make another load that night?
A. No, sir.

Q. That was your last load?
A. Yes, sir.
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Q. Where were you going from there? After you deliv
ered your groceries, where were you going?
A. Going back to the store—supposed to go back.
Q. Where was the street car when you first saw it?
A. The street car was just about half way between 40th and
41st. You can't tell when it is dark exactly where it was at.
Q. About half way in the block beyond 40th street when
you first saw it?

A. Yes, sir. I guess I was two blocks away from it, prob

ably a little more.
Q. Did you watch it all the time?

A. No, I never watched it all the time; didn't pay much at

tention to it. They run them down there all the time and I
didn't pay niuch attention to it.

Q. Lights inside the car were burning, weren't they?
A. Yes, sir, lights inside were burning.
page 43 [ Q. How do you know themotorcycle pulled outin
second gear?

A. It didn't pull out in second gear.
Q.^ I have a memorandum. I may have made a mistake.

1 thought you said he pulled out in second gear?

A. He pulled out in first, I suppose. When I found it I
pulled it out of second gear before I could roll it. Still it
wouldn't roll and dragged it.

Q. You pulled it out of second gear?
A. I thought I did. I am not sure. I just pulled it back in

neutral.

Q. Pulled it back in neutral and then rolled it?
A. Yes, sir.

Q. How long after this accident did you talk to Mr, Auer-

bach about it?

A. Let me see. I had three or four more places to make,
then came back to the store, brought the gloves and hat, I
would say 45 minutes.

Q. Didn't you tell Mr. Auerbach you were delivering gro

ceries at the time of the accident and arrived soon after it

happened and didn't know anything about it?
A. No, sir, because, when I walked in the store, it was the
first thmg T told him.

Q. You didn't tell him you were delivering groceries and

didn't know anything about the accident?

A. No, sir, I didn't tell him. Why should I?

Q. I don't know, but I want to know if you didn't do it?

page 44 jr

A. No, sir, I didn't tell him that.

Q. Do you remember Mr. (Vaughan, who is one
of the agents of the street car company?
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. A. I can't say I do.
Q. Didn't some man talk to Mr. Auerbaoli about this
thing? Wasn't some man talking about it once when you
were there in his presence?
A. Some of the Virginia Eailway & Power Company? Yes,
sir,

Q. Didn't Mr. Auebach tell that man in your presence that
you had told him that you were delivering groceries when
the thing happened? .
A. No, sir. When a gentlemsui comes in the store I don't

try to get his information or anything like that.
RE-DIRECT EXAMINATION.

By Mr. Williams:

Q. Mr. Auerbach is summoned by the street car company
to-day, isn't he?
A. Yes, sir.

Q. He is your employer, isn't he?
A. Yes, sir.

Q. Did you tell Mr. Auerbach just like you told the jury
just now about this thing?
A. Yes, sir, I told him.
Q. Did you tell the street car company?

A. I told them nothing. I had no business telling them
nothing. What was I going to talk all over the country about?
The boys were dead; wasn't any use talking.
Q. Which Avay did the street car appear to be
page 45 }- going to you?
A. It appeared to me it was going south.
Mr. McGuire: He is just repeating himself.
By Mr. McGuire:

Q. One thing I failed to ask you; Did you see anybody go
ing up towards the scene of the accident?

A. Same way I was going? No, sir.
Q. Did you pass anybody on the street between you and
the accident, any people?
A. I don't know. I wasn't looking to the side. I was look
ing ahead.
Witness stood aside.

J. 0. BOHANNAN,

a witness on behalf of the plaintiff, being recalled, further
testified as follows:
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By Mr. Williams:

Q. Did you see anybody with a watch?
A. Yes, sir, I saw a wateh. It was 18 minutes to eight
0 'clock.

Q. Who had it?
A. This boy that just left here.
Q. He had a watch?

A. Yes, sir. Watch belonged to a boy. He was rajffling it
at the time. I asked him did he get the watch out,
page 46 }• and he said yes.
Witness stood aside.

W. 0. EaaLESTON,

a -witness on behalf of the plaintiff, being first duly sworn,
testified as follows:

EXAMINATION IN CHIEF.

By Mr. Williams:

Q. State your name to the jury?
A. W. 0. Eggleston.
Q. Where do you live?
A. 3915 Decatur.

Q. Where did you work in December last?

A. At that time I wasn't doing anything.
Q. Where do you work, in Eichmond?
A. E. L. Bass & Brother.

Q. Did you hear the crash?
A. No, sir.

Q. Did you go to where it happened?
A. Yes, sir.

Q. Tell the jury what you found when you got there?
A. I found the stret car standing on Hull street east of

40th. The two boys were lying north of the car, and that
was about all I seen, and I asked the motorman was his car

standing still. He said that he applied his brakes and got

back to keep the glass from falling on him. He had some lit
tle spots of blood in his hands where glass struck him.
Q. Did he say where he had gone?
page 47 }•

A. He got back in the car.
Q. Went back in the car?

A. Went back in the car to keep the glass from
flying on him.

Q. Did you see any lights on the car at that time?
A. I didn't notice. I couldn't say.
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Q. You didn't see them on the car?
A. I didn't notice.

Q. Where was the motorcycle? Did you notice that?
A. The motorcycle was lying on the north side of the car
right by the boys.

Q. Just tell the jury how does Hull street run there? East
and west?

A. Yes, sir, runs east and west.

Q. Let's change our points of the compass so we can get
it like the situation we have here. On 39^h and 40th streets
the numbers are east and west. Do you know that?
A. Yes, sir.

Q. Let's take 40th street to be south of 39th. Can you
picture that in your mind? We talk about north and south,
and east and west.

A.
Q.
A.
Q.

Hull street runs north and south?

Yes, sir.
And 40th street is south of 39th?
Yes, sir.
Where was the street car in reference to 40th street?

A. The street car then was north.

Q. North of 40th?
A. Yes, sir.

Q. Just tell the jury how far, would you say?
A. Well, it was clean over the intersection of

page 48 [ 40th street, but the distance I don't know.
Q. Can you look around and tell by any object?
A. No, sir.
Q.
A.
Q.
A.

It was north of the intersection?
Yes, sir.
Towards North Richmond?
Yes, sir.

Q. Towards the bridge at 14th street?
A. Yes, sir.
Q. The whole, entire street car was north of the intersec
tion?

A. Yes, sir.
Q. Now, where was the motorcycle with relation to the

front of the street car, or the back of the street car?
A. To the front of the street car.

Q. Was it past the front, towards Midlothian Turnpike, or
up towards the bridge or where, or in the center or where?
A. I would call the front of the car coming down Hull street,
headed to this side of the river, and the motorcycle was to

the right of the front of the car. That is the way I saw it.
Q. Was it just a few feet between the front and the motor
cycle, as you say
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A. Yes, sir.

Q. Can you measure with your hand or foot or anything the
distance from the front of the car to the motorcycle?
A. I would say possibly a couple of feet.

Mr. McGuire: You mean the motorcycle was from the front

page 49 j-

of the car?

Mr. Williams: No, he didn't say that. I am ex

amining the witness now, please.

Mr. McGuire: Does he mean the motorcycle was in front
of the car or back?

The Court: He said in front.

Mr. McGuire: He said from the front of the car.

Mr. Williams: Two feet from the front of the car, looking
south, he said.
By Mr. Williams:

Q. Where was the boys lying?
A. Just down beside the car, between the car and the curb.
Q. Between the street car?
A. Yes, sir.

Q. Between the street car and the curb on Hull street?
A. Yes, sir.

Q. Can you say definitely how far they were from the cor
ner of 40th street, the intersection?

A. I couldn't say definitely, but probably around ten or

fifteen feet.

Q. It was a one-man car, wasn't it?
A. Yes, sir.

Q. Do you know whether it was dark or light—^the streett

Was it a dark night or light night?

A. I couldn't say. It was light on the comer, but it was

after dark.

Q. What time was it?

A. I would suggest around seven o'clock.
page 50 !-

CROSS EXAMINATION.

By Mr. McGuire:

Q. Let's get again that position. You said the motorcycle

was about two feet from the front of the car. You mean
north of the front of the car or south of the front of the car?
A. It was this side of 40th street.

Q. Was the motorcycle between the front of the street car
and Richmond?

A. Yes, sir.
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Q. Tire boys, you say, were between the oar and the side
walk?

A. Yes, sir.

Q. They then were south of the motorcycle, on the other
side from Richmond as you go out Hull street?

A. They were just past the motorcycle a little way.
Q. All three of them?

A, No, sir. Two of them. One had been taken to the hos
pital when I got there.
EE-DIREOT EXAMINATION.

By Mr. Williams:

Q. When you got there you don't know whether the motor
cycle had been moved or not, do you?
A. No, sir, I do not.

Q. Did you notice how many automobiles were there when
you got there?
A. It was a bunch of them there.

I don't know

page 51 y about that.
Witness stood aside.

H. Gr. DUNFOED,
a -svitness on behalf of the plaintiff, being first duly sworn,
testified as follows:

EXAMINATION IN CHITF.

By Mr. Williams:
Q. Please state your name?
A. H. Gr. Dunford.

Q. You run a store at 3600 Hull street?
A. Yes, sir.

Q. Do you remember the night these boys, young Dennis
LaPrade and James Braswell, got killed?
A. Yes, sir.
Q. Did you know young Dorset?

A, Yes, sir.
Q. Do you remember about what time it was that they
were killed?

: A. They were in the store, I thinlc, about around 7:30,
approximately.
Q. You say '*They". Which ones?
A. Braswell boy and Dorset boy.
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Q. .You didn't see LaPrade or Bohannan in your store at
that time?

A. No, sir.
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Q. When they left your store, what time did they
leave?

A. I don't know the exact hour. I should say around 7:30.
Q. Around 7:30 that they left your place?
A. Yes, sir.

Q. Which direction did they go?
A. I couldn't say; I don't Imow.
Q. Did you notice where they went?
A. No, sir.

Q. What was the next thing you knew of either of those
boys

A. I didn't know anything about the accident at all.
Q. Did you notice whether or not they went south?
A* ^9, sir, I couldn't tell you; I don't know.

Q. Do you remember talking to me sometime ago?
A. Yes, sir. It has been sometime ago.
Q. Do you remember about what you said about that?
A. The only thing I remember telling you i& that they
were in there; I don't know which they went or where they
went.

Q. You don't remember telling me that you did see them
go south?

A. No, sir.
Q. How far is your store from 39th?
A. About three blocks.

Q. You were on which side of the street?

A. I am on the left hand side going out. That would be
the southeast corner.

Q. Have you any brothers with you in your
page 53 [• business? You are alone there?
A. I am by myself.

Q. Suppose I ask you to read this and see if you remem

ber making a statement to me—
•Mr. McGuire: This is his witness.

Mr. Williams: I want to refresh his memory. If he doesn't
remember it, it is all right.
Mr. McG-uire: He can't do that.

The Court: He said he doesn't recall the conversation he
had with you.
Mr. Williams: He recalls the conversation but didn't recall
that.
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The Court: If that were his signed statement, I would let
him refresh his memory, but it is not his signed statement.
By Mr. Williams:

Q. At that point, to the south of you, the street car tracks
are on the right hand side of the street going south, aren't
they?

A. Yes, sir.

Q. When a street car is coming back it would be on the

left hand side, wouldn't it?
A. Yes, sir.
Witness stood aside.

N. E. NORWOOD,
a witness on behalf of the plaintiff, being first duly sworn,
testified as follows:
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EXAMINATION IN CHIEF.

By Mr. Williams:
Q. Where do you live?
A. 3910 Lawson street.

Q. Do you remember the night of the killing of young Braswell and LaPrade and the injury of Dorset?
A. I don't remember the date, but I remember the accident.
Q. You remember the accident?
A. Yes, sir.
Q. Was it dark or light?
A. It was dark.

Q. Where did that occur?

A. It occurred after passing the intersection of 40th
street, in the 39 block.

Q. Just tell the jury whether or not you heard the crash
and how soon thereafter you were there?

A. My children were getting in my car as I was going after
my wife. My wife is a nurse and was nursing on Hull street
at that time. I would go for my wife at that time at eight

o'clock, supposed to be at the place she is nursing af eight
o'clock. Tiie children were getting in the car when I heard
the crash.

I rushed in the car.

I live at 3910.

It is about

the middle of the 3900 block, which means about a block and a

half from the accident. I drove up and stopped my car, got
out and went around to where the men were lying, and ther€
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was one automobile parked there that furnished

page 55 [• light for the people.
Q. Was there any headlight on the street car
at that time, going north?
A. I didn't see any.
Q. Would you have seen it if it was on?
A. Yes, sir.

Q. The street car tracks coming across the bridge down
here are on the wrong side, aren't they, of the street?

A. The street car tracks are on the right hand side going

west, on the left hand side coming east.

The Court: You mean the right hand side going from 39th

to 40th street, street cars are on the right hand side?
Witness: Hull street runs east and west.

The Court: We have it here running north and south. If

you are going away from James Biver, you get to 39th be
fore you get to 40th
Witness: Yes, sir.

The Court: The street car tracks are on what side of
the street?

Witness: On the north side of Hull street.
By Mr. Williams:

Q. Did you notice the bodies, where they were lying with

respect to the street car and where the street car was with re
spect to 40th street?

A. I didn't take particular notice of it.

Q. How far was the street car from 40th Street
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A. It had passed 40th street. It crossed over
40th street.

CROSS' EXAMINATION.
By Mr. McGuire:

Q. Did you notice whether the headlight was smashed or

not on the street car?

A. No, sir, I did not.

Q. How long did you stay there?
A. Just a short while.

Q. Did you help the injured parties?
A. No, sir.

Q. How many boys, or men, were there on the street?
A. There were three.

Q. Where were they?
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A. Lying in the street.
Q. "Whereabouts in the street? Were they in front of the
street car or down by the body of the street car?
A. In front of the street car, or, at least, on the side.
Q. Between the street car and the sidewalk?
A. No, sir; in front of the street car.
Q, Between the street car and Richmond, do you mean?
A. On the north side of the street car.

Q. That is, between the street car and Richmond—^between
the street car and 39th street?

A. Between the street car and Hull street.

39th street

runs like this (indicating).
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Q. The street car is on Hull street, isn't it?

A. Yes, sir.
Q. The bodies were on Hull street?
A. Yes, sir,
Q. Were they between the front of the street car and 39th
street?

A. They were in the 3900 block.
Ql But were the bodies of the boys lying in the street be
tween the front end of the street car and 39th street?

A. They were in front of the street car in the 3900 block.
Q. The front of the street car was coming down Hull street
towards Richmond?

A. Yes, sir.

Q. They were between the front of the street car and 39th
street?

A. Yes, sir.

•Q. Two of them were there?

You say two bodies were

there?
A. Three.

Q. All three lying in the street?
A. Yes, sir.

Q. Were they close to the motorcycle?
A. Yes, sir.
Q. Was the motorcycle also between the front end of the
street car and 39th street

A. Yes, sir.
Q. How near the curbing was the nearest one of those
bodies?

A. One of them was on the curbing.

Q. Did you see lights in the body of the street
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A. Yes, sir.
Q. How many people were there when you got there?
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A. I don't remember. It wasn't over three or four people
there.

Q. About what time was that, do you know?
A. It was between 7:30 o 'clock and 8 o 'clock.
Q. Between 7:3Q and 8?
A. Yes, sir.

Q. You mean you got there somewhere .between 7:30 and 8;

it happened just before you got there?
A. Yes, sir.

Q. You don't know how long it was between the time you

heard the crash and the time you got there?

A. No, sir, but it couldn't have been over a couple of min

utes anyway.

Q, Where is Lawson Street?
A. In Richmond.

Q. Is it parallel with Hull?
A. Yes, sir.
Q. How far from Hull?

:

A. One block.

.

Q. You didn't help to take those bodies anywhere?
A. No, sir.

Q. Did you see them taken anywhere ?
A. I saw one taken away, yes, sir.
Q. Which one was that?

A. I don't know, sir.
Q. How was it taken?
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A. Taken in an automobile.

Qw Do you know the kind of automobile it was?
A. Yes, sir.
Q. What was it?
A. Ford sedan.

Q. Were you there when the ambulance came?
A. No, sir.

I

Q. You came up 39th street towards Hull?
A. I came from 3910 Lawson street.

Q. How did you get to Hull street; up 39th or 40th?
A. 40th street.

j

Q. Where did you stop your car?
A. At Hull and 40th street.

Q. In Hull or in 40th?
A. Still in 40th street.

Qi. How far from Hull street was it that you stopped your
car?

A. Right at the intersection of Hull and 40th.

Q. Your lights were on, weren't they?
A. Yes, sir.

{'
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Q. Any light on the corner there, at the corner of 40th?
A. I don't remember.

RE-DIEECT EXAMINATION.

By Mr. WiUiams:

Q. Can you state whether those bodies were between the
car track and the curbing?

A. They were between the street car and curbpag« 60 j" ing, in front of the street car.
Q. Could you state in feet, Mr. Norwood, how
far the bodies were from the 40th street intersection?

A. No, I could not, but the street car and bodies and the
motorcycle had all passed 40th street.
Q. Between 40th and 39th?

A. Right near the corner, but I don't know the distance.
RE-CROSS EXAMINATION.

By Mr. McGuire:
Q. You say they had passed 40th street?
A. Yes, sir.
Q. Do you know which way the motorcycle was going?
The Court:

He testified the street car was nearer Rich

mond, near the intersection of 40th and Hull streets, and that
the bodies were this side of the street car, nearer Richmond
than the street car. Is that right?
Witness: Yes, sir.

The Court: Lying between the street car and the motor
cycle.
Mr. McGuire:

He said both the street car and motorcycle

had passed 40th street. I wanted to know do you know wliich
way the motorcycle was going?
Witness: No, sir. I wasn't there.
RE-RE-DIRECT EXAMINATION.

By Mr. Williams:
Q. I ask you this question: With the headlight

page 61 \ not on the street car whenyou got there—^when you
got there a headlight not being on the street car—

couldyou tell the direction in which the street car was going?
Mr. McGuire:

I object.
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By the Court:

Q. Do you know the distance in which the street car was
going!

Q. Was it moving when you got there?
A. No, sir. It was standing still.
Q. Did you see it in motion before the collision?
A. No, sire.

Mr. McGruire: I object to the question.
The Court: Objection sustained.
I

Witness stood aside.

NOEL DORSET,

a witness on behalf of the plaintiff, being first duly sworn,
testified as follows:

EXAMINATION IN CHIEF.

By Mr. Williams:

Q. Please state to the jury your name?
A. Noel Dorset.

Q. You are the only survivor of this affair of the night of

December 13th, aren't you?
A. Yes, sir.

Q. How old are you?
A. Twenty-one.

Q. Where did you get on that motorcycle?
A. I got on at 39th street.
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Q. Do you know where 39th street is?

A. Yes, sir.
Q. 39th and what did you get on?
A. Hull.

Q. On which side of Hull Street? Going towards the Belt

Line Railroad? Do you know where the Belt Line Railroad
is?

A. Yes, sir. I got on between 39th and 40th.

A. The Belt Line is south of where you got on?
A. Yes, sir.

Q. And the bridge at 14th street is north of where you got
on?

^

A. Yes, sir.

Q. When you got on, tell the jury here the order in which

you all got on that motorcycle, who got on, and what seat,
and how?

A. The LaPrade boy was sitting in the seat like anybody
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else would sit on a motorcycle, and the Brasw«U boy got be
hind him.

Q. Where did you get onf

A. I got on behind Braswell. Braswell was holding to the
seat and I had my arms locked around Braswell.
Q. Where were you going?
A.
Q.
A,
Q.

Ooing home.
Where did you live?
Lived about five and a half miles from the city limits.
Where had you been?

A, I had carried my motorcycle and had it fixed. A pin
dropped out and locked the motor, I carried it over and had
it fixed and was coming back.
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Q. Had you been to the theater?

A. Yes, sir.
Q. You and who went to the theater?
A. Braswell.

Q. You and Braswell went to the theater?
A. Yes, sir.

Q. How did it happen that you got this ride with LaPrade?
A. We were walking up the sidewalk and LaPrade saw us
and stopepd and picked us up.

Q. Which direction was LaPrade going at the time he

stopped and picked you up?
A. Ooing south.

Q. Was there anybody else on the motorcycle at that time
when he saw you?

A. Yes, sir, James Bohannon,

Q. The young man who has heretofore testified?
A. Yes, sir.

Q. On what part of the street did you all get on that mo
torcycle? Was it in the center of the street or near the curb
or where?

A. Right up by the <iurb,
Q. By what curb?
A. It is 39th street.

Qu Would that be the west curbing?
A. It was on the righthand side of the street.
Q. Ooing south?
A. Yes, sir.
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Q. Ooing towards the Belt Line?
A. Yes, sir.

Q. Right hand side going to the Belt Line?
A. Yes sir.

Q. That is between 39th and iOth?
A. Yes, sir.
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Q. Just tell the jury how this thing happened.

A. After we got on we started on up the street but we never

had changed into high gear; and it was a parked car there.

As we pulled away from the parked car we got on the track,
and as we were pulling back the street car struck us. By
not having any light on there we couldn't see the car coming.
Q. You say by not having any light on you didn't see it

coming?
A. Yes, sir.

Q. Which direction did you think it was going?
Mr. McGuire:

One minute.

By Mr. Williams:

Q. Which direction did it appear it was going?
A. After we got real close on it, it appeared to be going

the other way. By not having any light on the front we
judged it to be going the other way.
Q. Were you knocked unconscious?
A. No, sir.

Q. What part of your body was injured?
A. Left side.

Q. Do you know what parts of the bodies of these other

boys were injured? If you don't know, don't say.
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A. I don't know.

A. No, sir.

Q. Was there any bell rung or horn sounded?

Q. Was there any signal given to you that the motorman
was coming up on that side of the street?
A. No, sir.

Q. Just tell the jury, after the crash, what happened to

you and the other boys?

A. Right after the crash the motorcycle went out on the
sidewalk; the front wheels laid kind of up on the sidewalk. I

was lying over next to the sidewalk. RusseU Bowlin came

up and helped me up. He picked up my leg and put it on
the sidewalk. I couldn't do anything with it.
Q. That was your injured leg?
A. Yes, sir.

Q. When you were lying there and he picked up your leg

and put it on the sidewalk, could you see the front of the
street car?

A. Yes, sir.

Q. Did you notice whether the headlight was burning at
that time?

A. No, sir, it was not.
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Q. It was not burning at that time?
A. No, sir.

Q. Where were the other boys lying?
A. This Braswell boy was lying sort of behind the motor

cycle and the LaPrade boy lying in front of it.
Q. You told the jury a minute ago that you had never gotten

out of second gear. How fast was your motorcycle
page 66 }• going?
A. It wasn't going 20 miles an hour. It would

be between 15 and 20.

. Q. Was it dark or was it light there?
A. It was dark.

Q. Was the light on the motorcycle lit?
A. Yes, sir, light on the motorcycle was burning.

Q, How many parked cars were there between 39th and40th

when you went up the street, or do you know?
A. I know it was one when we pulled out.

Q. Can you say about how far that parked car was from

40th street?

A. It was about 100 feet, I expect.

Q. 100 feet from 40th; that would be between 39th and

40th streets?

A. Yes, sir.

Q. As you got on that motorcycle and it started off could
you tell whether or not it was in good, first class shape?
A. No, sir, it was not.
Q. It was not?
A. No, sir.
Q. Why?

A. Because one of the spark plugs wasn't any good.

Q. When they aren't good what does a motorcycle do?
A. Misses,

Q. Was it missing as you were going from 39th to the point
where the street car hit you?
A. Yes, sir.
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Q. Did it make much noise as it missed?

A. Yes, sir. There is an exhaust pipe on there
that was cracked. It sounds like it was cut out; didn't have

much exhaust pipe and it missed and made it sound louder
still.

Q. When a motorcycle is in second gear does the motor or
engine race?
A. Yes, sir.

Q. That makes a noise, too?
A. Makes more noise in second than in high.

Q. How long have you been operating a motorcycle?
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A. I have been running a motorcycle about three years.
Q. You own one, yourself?
A. Yes, sir.

Q. You had taken yours to be fixed?
A. Yes, sir.

Q. As you and young Braswell got on this motorcycle, did

your being on the back and Braswell being on there interfere
at all with the driver driving that motorcycle?
A. No, sir.

Mr. McGuire: How can he tell what was the effect of BraswelPs grip on the driver in front?
By the Court:

Q. Did Braswell come in contact with the driver of the mo
torcycle at all?

A. No, sir.
By Mr. Williams:

Q. Have you ever carried one or two persons on the back
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of your motorcycle?

A. Yes, sir, I have carried as high as three, my

self.

Q. Did they ever interfere with your driving?
A. No, sir.

Q. What is the effect that they have on the motorcycle?
A. It has no effect as long as they keep still, but, if they get

to toolmg and playing on there, it might cause trouble.

Q. I mean this: With three on there instead of one, can

it pick up speed as quick?
A. No, sir.

Q. It can't get up speed as fast with three on there as with
one?

A. No, sir.
CEOSS EXAMINATION.

By Mr. MoGuire:
Q. Your name is Noel Dorset?
A. Yes, sir.

Q. When will your case against the street car company be

tried, do you know?
A. The SDth of June.

Q. You are suing the street car company about the same
accident, aren't you?
A. Yes, sir.

0. E. Braswell, Admr., y. Va. Blec. & Power Co.

71

Q. As you boys went up tlie street on the motorcycle (you
said there was no danger in having three on the motorcycle)
were you talking and laughing or what were you doing?
A. We hadn't said a word to one another.
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Q. Weren't laughing and. talking at all?
A. No, sir.

Q. I am not sure I got it just right. How close to 39th
street was it when you got on the motorcycle?
A. About six or seven feet I guess.
Q. Six or seven feet from 39th?
A. Yes, sir.

Q. Tell us again please how you all were sitting? You say
LaPrade was in front, Braswell was next and then you were
next?

A. Yes, sir.

Q. Was there anything like a seat out there on the fender
for anybody to sit on?
A. We were sitting on the fender.
Q. On the fender, itself?
A. Yes, sir»

Q. Was Braswell also sitting on the fender?
A. Yes, sir.

Q. How long have you known Russell Bowlin?
A. About ten years.

Q. How long had the other boys known him?
A. About the same length of time.

Q. Who was taken from the scene of the accident first?
Were you taken first?
A. I was taken away first.

Q. Right dark, wasn't it?
A. Yes, sir.

Q. Had you seen LaPrade that day before the
page 70 }• accident?
A. Yes, sir.

Q. Where did you see him?
A. We had left him at Bohannan's house,

Q. Left him there?
A. Yes, sir.

Q. How long have you known him?
A. Ever since I have been long enough to know him.

Q. Was Bohannan at the house when you left LaPrade
there?

A. Yes, sir.
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RE-DIBECT EXAMINATION.

By Mr. Williams:

Q. You have been asked if you were not suing. Just show

the jury what you are suing for.

Mr. McGuire: That has nothing to do with this case.

The Court: I will let him testify to what his injuries con
sisted of. He testified his left leg was broken.
Mr. Williams: Show the leg to the jury.
Mr. McGuire: I object.
The Court: Objection sustained.
By the Court:
Q. Was it broken clean across?
A. Yes, sir.

Mr. Williams: I want to prove by that the force of the
blow. I think I am entitled to show that.

The Court: He said it was a compound fracture.
Mr. Williams: It was worse than that. It is the force of
the blow I want to show. I want to show the effect
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the force of the blow.

The Court: I don't think that you can do that.
Mr. Williams: I note an exception.
By Mr. Williams:

Q. I overlooked a question—where you were lying in refer

ence to the end of the car, which was coming north after the

thing was over. After the street car stopped, where were you
in reference to the front end of the car? In other words, where
was the front end of the street car with respect to where you
were lying?

A. The front of the street car passed me.
Q. How much past you?
A. I would say about five feet.

Q. Where were BrasweU and the other boy lying with re
spect to the front of the street car?

A. They were lying at the back of the street car.
Q. Whereabouts; what part of the back? Towards the Belt
Line?

A. Yes, sir.
Q. How far was that?

A. They were lying about a foot from the end.
Q. A foot from the other end?
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A, Yes, sir.
Q. From tHe south end of the street car?
A. Yes, sir.

Q. Now, as you were coniing down there towards 40th street
was there anything to obstruct the sight of Braswell or you
in looking forward?
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A. No, sir. I could see all the way up.

By the Court;

Q. Did you see the street car when you were going by the
automobile parked on the side of the street!
A. No, sir.

By Mr. McGruire:
Q. You didn't get on the street car track as you went around
the automobile, did you?
A. No, sir.
By Mr. "Williams:

Q. How far were you from the automobile when your mo
torcycle w-ent on the track?
A. About 20 feet.

Q. About 20 feet?
A. Yes, sir.

Ql Do you know what the length of an automobile is?
A. About 12 feet I think.
Witness stood aside.

R. J. CAWLEY,

a witness on behalf of the plaintiff, being first duly sworn,
testified as follows:

EXAMINATION IN CHIEF.

By Mr. Williams:

Q. Please state to the jury your name?
A. R. J. Cawley.

Q. Did you know Dennis LaPrade?
A. Yes, sir.

Q. Did you own at one time the motorcycle that
page 73 [ he was on at the time of his death?
A. Yes, sir.

Q. When did you sell it to him?
A. December 6th, I think it was.
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Q. Is this a receipt that you gave him for the first pay

ment on the motorcycle? (Exhibiting paper.)
A. Yes, sir, this is the receipt.
Q. Would you read that to the jury?

A. ''Received of Dennis LaPrade five dollars, part pavment

on Harley-Davidson motorcycle." (Signed) "R. J. Crawlev.
December 6th, 1930."

Q. Did you see the motorcycle after the boys were killed?
A. Yes, sir, I saw it some time after they were killed I

don't know exactly when it was.

Q. What was the condition of the gears, or the position of

the gears?

Mr. McGruire: When was that?

Mr. Williams: When was it? The next day or when?
Witness: It was two or three weeks afterwards. I don't
know.

Mr. Williams: What was its position?

^Mr. McGuire: I object to that. Can he prove the condi
tion two or three weeks after the accident?

The Court: No, sir.

Note: Paper identified by witness was filed and marked
"Plaintiff's Ex. C".

Witness stood aside.

page 74

LEWIS C. JOHNSON,

a witness on behalf of the plaintiff, being first duly
sworn, testified as follows:

EXAMINATION IN CHIEF.
By Mr. Williams:

Q. Will you please state your name?
A. Lewis C. Johnson.

Q. Did you come up on the night of this wreck near 40th
and Hull Streets, the night Braswell was killed?
A. Yes, sir, I was there.

^^Q. When you came up there, tell the gentlemen of the jury
if you can the direction in which the street oar was going?
Mr. McGuire: What time did he get there ?
A. I was under the impression when I first saw it—
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Mr. McGuire: His impression dpesn't seem to be proper.
Let's see when he got there.

Mr. "Williams: "^en did yon get there?
The Court: What did you start to say?
Witness: He asked me about my impression.
The -Court: State what you saw when you got there.

Mr. McGuire: How long after the accident did he get there I
Witness: I couldn't say how long exactly.
By Mr. Williams:
Q. Were the bodies still there?
A. Yes, sir.
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Q. Was there anything about the street car to in

dicate the direction in which it was going?

A. I could hardly say, I was under the impression it hit
the rear of the car.

Mr. McGuire: If your Honor please—
Mr. Williams: I think he can state the facts that indicate
that.

The Court:

That is what I will let him do.

Mr. McGuire: Is it right to give his impression?
The Court: He can state what he found when he got there.
By the Court:
Q. Did you see any lights burning on the street oar whei?
you got there?
A. I wasn't positive. I was paying more attention to the
boys than anything else.

Q. Did you notice whether the trolley was on the wire?
A. No, sir.

Mr. Williams: If your Honor please, I would like to pre
sent authorities for this statement.

The Court: Do you want to examine him on any other line?
Mr. Williams:

That is all.

The Court: At this point I wUl adjourn the .-jury for lunch

until 2 o'clock, and I will take up the legal point with Mr,
Williams now.
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Note: At 12:45 P. M. the jury wete adjourned
until 2 P. M., and, in their absence, the objection of

defendant's counsel to the testimony as above was argued

by counsel; and the court sustained the objection.
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AFTERNOON SESSION.

Court resumed its session at 2 o'clock P. M.

LEWIS 0. JOHNSON,

a witness on behalf of the plaintiff, being recalled, further
testified as follows:

By Mr. Williams:

Q. Mr. Johnson, you run a gasoline station and garage,

don't you? '
A. Yes, sir.

Q. Did you ever employ at any time young James Braswell?

A. Yes, sir,

Q. He worked for you?
A. Yes, sir.

Q. During the time that he worked for you what pay did

you pay him?

A. Paid him $2.50 a day for the time he worked for us.
Witness stood aside.
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A. 0. SHELTON,a witness on behalf of the plaintiff, being first duly

sworn, testified as follows:
EXAMINATION IN CHIEF.

By Mr. WUliams:

Q. Mr. Shelton, please state your name and where you re
side to the jury?

A. A. C. Shelton. Live on Broad Rock Road, Chesterfield.
Q. On Decemiber 13th, when these two boys were killed

and Dorsetinjured, didyou carry any of them to the hosptial?
A. Yes, sir, I carried Mr. Braswell to the hospital.

Q. When you got there did you notice whether or not there

was a light on the back of the street car, before you got there?
A. Before I got there I noticed the light was turned on in
the rear of the street car, but I never noticed whether the

light was on the front of the street car or not; but I was go
ing the same way the car was going.
Q. You were coming towards the bridge?
A. Yes, sir.

Q. You were behind the street car, coming the direction the

street car was coming, and saw a light on the rear of the street
car?

. .
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Q. You didn't notice the other end of it?
A. No, sir, I did not. I just glanced to see who the hoys
were. I knew them. They had heen coming to my service
station.

Q. Did you see any parked automobiles against the curb
ing, going in the direction you were going, on the

page 78 }• left hand side?
A. It wasn't any parked on the side I was, but
there was an automobile parked on the other side of the street,
headed towards the country.

Q. That was headed towards the direction from which you
were coming?
A. Yes, sir.

Q. Did you notice whether it was one or two?
A. No, sir, it wasn't but one parked there. Mr. Bowlin
drove up with his truck that he drives for the Broad Rock
Grocery Company.
Q. Can you tell the jury how far it was from Bowlin's
truck to the other parked car which was behind his ?
A. I don't know very particular. I know the parked auto
mobile, I would say, was about thirty or thirty-five feet from
the street car; just about that distance I judge. Mr. Bowlin's
car was kind of headed in between this car and the street

•car with his lights on. I don't know whose car was parked
there. I didn't pay much attention to cars.
Q. Where was the street car standing at that time?
A. The street car was standing right at the corner—don't
know exactly. The rear end of the street car was pretty near
right at the end of the intersection of 40th street—right at
the corner. The motorcycle was lying there.
Q. Was that the side of 40th street towards the city?
A. Yes, sir, this side.
Q. Just tell the jury, when you got there, where the bodies
were and where the motorcycle was lying?
A. When I got there I got out of the car and went over
there, and the motorcycle was lying—^just about the rear wheel
of the motorcycle was lying just about one foot

page 79 ^ from the front of the street car. The street car
was coming this way, and the motorcycle lying just
like this (Indicating) from the street car. One of the boys
(Braswell) was lying with his head facing this way, and the
LaPrade boy was kind of lying over that way (Indicating)
and the Dorset boy was lying over on the sidewalk about five
or six feet from the motorcycle.

The other two boys were

lying right on the motorcycle, hadn't gotten off it. The mo
torcycle was lying on top of Braswell's leg. I helped to get
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him out and put him in an automobile and brought him to the
hospital. A colored man came by with an automobile and
brought the LaPrade boy over and a Bell cab carried the Dor

set boy. Dorset went away first. I carried the other, was
second. I drove my car right up to the front of the street
car. I had just come from the hospital and was crippled,
and two other fellows helped put the boy in the car, and
brought him to the hospital.
CROSB EXAMINATION.

By Mr. McOuire:

Q. Do you know how long it was after the occurrence that
you got there?

^A. No, sir, I do not. I judge it just had happened. It was
six or eight people standing around when I got there.
Qw The ambulance hadn't gotten there?
A. No, sir, hadn't got there until long after I did. I met
the ambulance way down Hull street. I forget where it was.
Q. The Dorset boy was taken away first?
A. Yes, sir.
Q. In a Bell cab?
A. Yes, sir.
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Q. You took the LaPrade boy second?

A. I took the Braswell boy second.
Q. In your car?
A. Yes, sir.

Q. Do you know anything about who took LaPrade?

. A. It was a colored man took the LaPrade boy. I don't
know his name. The reason I know he was colored because

he drove right up behind me at the hospital and took him out
of his car.

Q. You took the Braswell boy second, and the colored man
took the LaPrade boy third; that is right?
A. Yes, sir.
Q. Were you there when he was taken?
A. Yes, sir.

Q. Were you there when the LaPrade boy was taken utd?
A. No, sir.

Q. You know about that because he came to the hospital
while you were there ?
A. Yes, sir.

Q. He must have been taken away shortly after you left?
A. Yes, sir.

Q. Do you know whether anybody had moved the Dorset
boy from the time he fell?
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A. No, sir, I couldnH say.
Q. You just know he was on the sidewalk?
A. Yes, sir. I rememiber talking to liim. I asked him if he
wanted me to call anybody. He told me to call Mr. Johnson at
Jolly & Johnson's service station. I didn't get a
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to the hospital. When I got to the emergency room
I asked Dorset if he wanted me to call. He said no, he had
gotten word to him.
Q. The Dorset boy was taken to the same hospital you
went to?

A. Yes, sir.
Q. They were all taken to Memorial Hospital?
A. Yes, sir.

Q. About the Dorset boy: Was he lying on the sidewalk
or just on the curbing?
A. There isn't any sidewalk there. There is just a curb
ing and dirt sidewalk. He was lying right on the dirt.
Q. Inside the curbing?
A. He was on what is called the sidewalk. He was lying off
the street.

Q. He was inside the curbing?

Now, was the motorcycle

on the north or south side of the front end of the street car?
W'as it north or south of the front end of the street car? That

is, the end towards Richmond.
A. It was on the north. I think they call Hull street north
and south.

It was on the north end of it.

Q. Was it between 39th street and the street car?
A. No, sir, it was right beside the street car; wasn't below
it.

It was between 4()th street and the street car.

Q. Between the line and the front of the car?
A. Yes, sir.
Q. Did Bowlin have lights on his truck?
A. Yes, sir.
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Q. What kind of lights were on the automobile

parked there? Did you notice anything about that?
A. It had a parking light on it. I know the parking light
was burning, but the headlight was not burning. It had a
parking light on the fender.
Q. The automobile, then, had a parking light on it, but the
headlight was not on?
A. No, sir.
Q. Bowlin had his headlights on?
A. Yes, sir.
Q. You were driving a Ford car, weren't you?
A, Yes, sir. Ford sedan.
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Witness stood aside.

F. L. THAMES,

a witness on behalf of the plaintiff, being first duly sworn,
testified as follows:

EXAMINATION IN CHIEF.

By Mr. Williams:

Q. Mr. Thames, will you please state your name to the jury
and where you live!
A. F. L. Thames, 4007 Lawson.
Q. Lawson is how far from Hull?
A. It is one block.

Q. You are not feeling the best, are you?
A. I have been in bed ever since Saturday. The doctor told
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me not to go out today, until they sent for me.

Q. Just in your own way tell the jury what yoii

know about this accident on the night of Decem
ber 13th.

A. On Saturday night, Dr. Philip Jones, who had been at
tending my family about six years, I called up and made an
appointment with him to practice on my wife for neuritis. He
was already treating my little boy for mastoid. It was later

than I thought it was when I got from the store getting
some gToceries. I called him up to ask him would he wait
until we got down there. He said he would wait for me. That
time he was at 1516 Hull street. I took notice a street car
was up at the end of the line, and I called to her to come on

and let^s catch the car. She was a little slow about coming

out. We usually have plenty of time when it leaves the end
of the line where it changes ends. We started on over there

walking about like I usually walk. I always walk fairly peart
unless I am sick. Just before we got about half way of the
block or a little over half way of the block (the block is about
250 or 260feet long between Lawson and Hull) the car passed.
It passed the end of 40th street. I stopped. Just about the
time I stopped, she said ''You missed the car''. About the

time I stopped I heard a crash. My wife was in a poor state
of health.

I told her to come on and go over. She said she

wouldn't go over.

I stood there a minute or so and walked

over, left her and the little boy standing there. When I got
there I found a motorcycle lying down on the ground and

some man or another on the edge of the curb holloing and
two more men lying down. I looked at them a second, or a
minute or two and then walked over, thinking those two men

0. E. Braswell, Admr., y. Va. Elec. & Power Co.
were killed.
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I asked if she wanted to look at them,
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way. Saturday night everybody gathers around a
thing like that. I went back and said "Anybody gone after
a doctor?" They said "Yes, a man has gone to phone for
a doctor". I stayed there a few minutes and no doctor came,
and I suggested to some of them, a man with an automobile,

that we t^e them to the hospital. Some fellow stepped up.
I didn't know who it was then but afterwards found I Imew

him all his life—Mr. Shelton. He is crippled with something
the matter with his ankle. He said he had a car. He brought
his car. I caught hold of him. Nobody seemed to put their
hands on him. One or two said "Don't move him". I caught
hold of the biggest one and started to put him in a Ford sedan.
Then I went back to help pick up the other. One or two caught
hold of him to help put him in the car. I helped put him in
the car and got in the Ford car and went as fast we we could
to the hospital. That is about all I know about it.
Q. Did you notice, when you got there the first time, was
there any headlight on the street car?
A. No, sir, I didn't notice that.
Q. Was there any headlight on the street car at alll
A. When I went back to my wife, I had occasion to walk the
way the car was then. I happened to be walking around the
end of the car. The light was burning on the other end. I
made the remark to two or three—

Q. Was the motorman present?

A. I guess he was.

I didn't take particular notice whether

he was standing there or not.
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Q. Did you make any remark to the motorman

about the lights on the end of the car being on the
wrong end?
A. Not especially to the motorman. I said—
The Court:

One minute.

Witness: It was shining right in my face.
By Mr. Williams:
Q. That was the south end of the car, the end of the car go
ing towards the country; that would be the end where you saw
the light; is that right?
A. To be frank, I don't know how you all term that end,
but the end towards where the car came from.

By the Court:

^

Q. Was that end the end furthest from the city of Rich
mond?
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^ A. Yes, sir. The light was on the end of the car from where
it came from.

By Mr. Williams:

Q. Did you go around the front end of the car coming to

Richmond to see if there was any light on that end or not?

A. I didn't notice that. I didn't see any when I picked the

man up.

Q. When you picked the man up you didn't see anylight on
the car?

A. Didn't see any at all on that end
Q. Did you see the motorman there?

A. I took notice of him when I came back to pick up the

second man.

Q. Did you say anything to him about his lights on the

wrong end?

A. No, sir, I didn't talk to him particular, just spoke it

out—

page 86 [

The Court: Hold on.

By Mr. Williams:

Q. Was he present? Could he hear what you said about
the lights?

A. When I turned around, after I said what I did about the

lights, he was standing right there at my left side.
Q. The motorman?
A. Yes, sir.

Q. He could hear what you said?

A. Evidently hecould have, although a lot of us were stand
ing there.

Q, What did you say about the lights?
By the Court:

Q. When you made the remark, did you immediately turn

and see the motorman standing there?
A. Yes, sir, he was standing right there.
Q. Did you make the remark in a very loud tone of voice?

A. I did, because I used a curse word and some of them

told me to hush.

Mr. Williams: Now, tell what you-said.

The Court: State to the jury what you said just before
you turned and saw the motorman.

Witness: I said ''What in the hell is the light doing on
the other end of the car?" Some of them told me to hush.
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It was a whole lot of ladies gathered there.
had thought, I would not have said it.
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Naturally, if I

By Mr. Williams:
Q. Was anybody else present besides the motorman at the
time who heard you make that remark?
A. I guess the men—don^t know how many dif-
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They could

have heard it if they had been listening.
Q. Did you know the man that told you to hush?
A. No, sir. My object was to get the men to the hospital.
Q. Can you tell the gentlemen of the jury approximately
the speed of that street car as it approached and when it
passed you at 40th street?
A. The way it came down from the end of the line I would
judge it was going around thirty miles an hour or something
like that. I am not positive; I couldn't say positive exactly
how fast it was runmng.
Q. That is your estimate, thirty miles an hour?
A. Yes, sir,—^fully believe it was going thirty, maybe
thirty-two or three miles an hour, judging from the way I
drive an automobile as to the rate of speed. I know it came
down there pretty peart.

Q. How long have you been fooling with automobiles, or
driving automobiles?

A. I am 49 years old and will be 50 in August. Around, I
will say, 15 or 20 years.
CROSS EXAMINATION.

By Mr. McGruire:
Q. Where did you say you lived?
A. 4007 Lawson.

Q. Where do you work now?

A. I have been working for Mr. Dunford who does city work
on these bridges.
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Q. Just before you worked for him where did you
work?

A.
Q.
A.
little
Q.

Atmospheric Nitrogen Company and E. I. DuPont.
When was that?
I can't tell you the exact date. If you will give me a
time I will call up to the house.
You were coming east on 40th to take this car?

Witness: Which way do you call east over there?
Mr. McGuire:

I call down the river east.
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A. No, sir. I was coming from the west,
Q. Coming from the west?
A. Yes, sir.

Q.
A.
Q.
A.
Q.

Going towards the east?
Yes, sir.
Walking east?
Yes, sir.
You were about the middle of the block? How far were

you from Hull street?

A. When the car came into the edge of 40th street! I was
around 120 or 125 feet.

Q. As the car crossed 40th street was that the first time
you saw it after it left the end of the line?

A. I said I could see it all the way from the' end of the line
plum^? down.

Q. When it crossed 40th street, the lights were burning in
side the car, were they?
A. Yes, sir.
Q. Anything unusual about the lights inside the
page 89 [-car?
A. No, sir, I didn't see anything unusual at all
about that. You can see about half of the car, about half
way up. There is a little undergrowth all the way to where

it turns around.

There is not a window in my house that I

can't see it from, because there is no house between 40th
and Lawson to the end of the car line.

Q. When you got up there and you saw these boys in the
street did you know them?
A. No, sir, I didn't know either one of them.

Q. Which boy was moved first? Was the boy on the side
walk moved before the others?

A. I couldn't say that.

I didn't touch him at all.

Q. Did anybody else move him before the other boys were
moved?

A. When I first got there he was holloing. I looked at him
and I looked at the two fellows lying there. A man drew
up his leg. I knew he was dying.
Q. What I wanted to know was, was the one on the sidewalk
moved before the others were moved?

A. I can't say that, to be frank with you.
Witness stood aside.

Note: The jury were taken by the Sheriff, accompanied by
the court and counsel, to view the motorcycle involved in the
accident in question.
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STIPULATION.

It is agreed that the front fork of the motorcycle on the left
hand side of the front wheel was bent inward towards the

spokes of said wheel and that the forks were not bent back
towards the r«ar of the motorcycle; that the front wheel was
not broken down, but the tire on the front wheel was cut on
the left side where the front fender had been squeezed down
on it towards the right hand side of the motorcycle.

Note: Mortality table filed and marked ''Plaintiff's Ex. B'*.
Plaintiff rests.
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PLAINTIFF'S EXHIBITS.
EXHIBIT A.

CLERK'S OFFICE
of the

CIRCUIT COURT OF CHESTERFIELD COUNTY,
VIRGINIA.

This is to certify that on th-e 11th day of March, 1931,
ORESTES E. BRASWELL

qualified before the Clerk of the Circuit Court of Chesterfield
County as Administrator of the estate of his son, James Ed
ward Braswell, and that his powers as such are in full force
and effect.

Given under my hand this 11th day of March, 1931.
PHILIP V. COGBILL, Clerk.
EXHIBIT B.

MARYLAND LIFE
I

Since 1865

Business and Professional
Plan

Ages 20 to 44 Inclusive
Rates on $5,000
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Age

Age

20
21
22

62.40
63.85

65.35
67.00
68.65
70.45
72.30
74.20
76.30
78.55
80.85
83.35

23
24

25
26
27
28
29
30
31
32

33
34...
35
36
37
38...
39 .
40
41
42

88 80
91 75

94
98
102
105
110

95
35
00
90
10

114 65
119 50
124 80

43
44

130 50

136 75

86.00

B. L CHAPMAN

General Agent
1019 Mutual Building
Richmond, Va.
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REVERSE SIDE OF EXHIBIT B.
TABLE OF MORTALITY

AMERICAN EXPERIENCE

Age

Deaths

Death

each
YeaT

Rate
per

1000

20... .723..
21... .722..
22... .721..

23 ... .720..
24... .719..
25.:. .718..
26... .718.!
27... .718..
28... .718..
29... .719..

30... .720..

..7:81.
..7.86.
..7.91.
..7.96.
..8.01.
..8.07.

..8.13.
..8.20.
..8.25.
..8.35.
..8.43.

Expectation of
Life
...42.20
...41.53
...40.85
...40.17
...39.49
...38.81
...38.12
...37.43
...36.73
...36.03
...35.33

Age

Deaths

Death

each
Year

Rate
per

1000
45
46..
47
48
49
50
51..
52..
53..
54..
55..

Expectation of
Life

. 828. ..11.16. ...24.54
..848. ..11.56. ...23.81
870.
.,896.
927.
962.

1,001.
1,044.
1,091.
1,143.
1,199.

..12.00.
..12.51.
..13.11.
..13.78.
..14.54.
..15.39.
..16.33.
..17.40.
..18.57.

...23.08
...22.36
...21.63
...20.91
...20.20
...19.49
...18.79
...18.09
...17.40'
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31..
32..
33..
34..

35..
36..
37..
38..
39..
40..
41..
42..
43..
44..

..721..
..723..
-.726..
..729..
..732..
..737..
..742..
..749..
..756..
..765..
..774..
..785..
..797..

...8.51...
...8.61...
...8.72...
...8.83...
...8.95...
...9.09...
...9.23...
...9.41...
...9.59...
...9.79...
..10.01...
..10.25...
..10.52...
..812.. ..10.83...

.34.63
.33.92
.33.21
.32.50
.31.78
.31.07
.30.35
.29.62
.28.90
.28.18
.27.45
,26.72
.26.00
.25.27

56..
57..
58..
59..
60..
61..
62..
63..
64..
65..
66..
67..
68. .
69..
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1,260. ..19.89... .16.72
1,325. ..21,34... .16,05
1,394. ..22.94... .15.39
1,468. ..24.72... .14,74
1,546. ..26.69... ,14,10
1,628. ..28.88... .13.47
1,713. ..31.29... .12.86
1,800. ..33.94... .12.26
1,889. ..36.87... .11.67
1,980. ..40.13...,.11.10
2,070. ..43.71... .10.54
2,158. ..47.65... .10.00
2,243. ..52.00... ..9.47
2,321. ..56.76...,..8.97

EXHIBIT C.

Received of Dennis LaPrade $5.00 part payment on HarleyDavidson motorcycle.
R. J. CAWLEY.

Dec. 6, 1930,

page 93 1-

W. L. ELLIOTT,
a witness on behalf of the defendant, being first

duly sworn, testified as follows:
EXAMINATION IN CHIEF.

By Mr. McGuire:
Q. Mr. Elliott, where do you live?

.

A. I live at 3127 Parkwood Avenue.

Q. Where are you employed?
A. Street car company.

Q. How long have you been w^orking for the street car com
pany?

A. Three years the 6th of April,
Qi. What is your job?
A. Motorman.

Q. How long have you been at that job?
A. Ever since the beg-inning.
Q. You were the man in charge of the car in the accident at
40th and Hull on December 13th, about half past seven in the
evening?
A. Yes, sir.
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Q. I wish you would please tell these gentlemen about what
you did when you went to the far end of the line; that is,
the south end.

A. The first thing I did was to raise up from my seat when
I stopped my car and switched the headlight.
Q. What do you do when you switch the headlight!
A. Press a button.

Q. You say you switched the headlight?
A. Yes, sir.
Q. Are those cars double-ended cars you were driving?
A. Yes, sir.
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Q. It is a safety car, is it?

A. Yes, sir.
Q. Operated by one man?
A. Yes, sir.
Q. It could go either way? How many trolleys have they?
A. Two.

Q. Trolley to go each way and a headlight for each way?
A. Yes, sir.

Q. When you got to the end of the line and switched the
headlight by pressing a button, when you did that, what hap
pened to the headlight coming north?
A. Headlight coming north came on and the other one went
out.

Q. What did you do with the trolley?
A. I got out and put my trolley up on the south end. Go
ing back in I changed ends inside the car. I got out and puUed
my trolley down and noticed the headlight was burning.
Q. When you change your trolley do you go in front of your
car?

A. Yes, sir.

Q. When you changed the trolley to bring the car north to
wards Richmond, did you notice: the headlight on the north
end, whether it was burning or not?
A. Yes, sir.
Q. Was it burning or not?
A. It was burning. I always notice the head-
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Q. After that, after you had the trolley shifted
and the light as you described it, how about the lights inside
the car?

A. They were all burning.

Q. Then what did you do; come towards Richmond?
A. I just started off about half speed, came about a block
and cut off and drifted on.

Q. Why did you drift?
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A. Just because it was no need to hurry; I had plenty of
time.

Q. Let's go back. After you switched the lights and changed
the trolley and started north, now tell us just a little bit
louder, please.
A. I started off on half speed. I came down about one
block and cut off and drifted the rest of the way down to
where I stopped it very slowly.

Q. What made you drift? Why didn't you go along in
the ordinary way with the current on?
A. I had plenty of time. I was coming to the barn and
knew I wouldn't pick up many passengers.
Q. Why didn't you keep the current on?
A. I stopped the car because I saw this light."
Q. You said you cut the current off and drifted. What I
am trying to find out is why you cut the current off.
A. To keep from coming too fast.
Q. You were not coming fast and had plenty of time?
A. Yes, sir.
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Q. You said you were not expecting many pass
engers ?

A. That time of night I knew if I got ahead of time I
wouldn't get many passengers. I had to go slow in order to
run my schedule to catch the passengers I was due to catch.
If you are not picking up anybody, if you are running a fast
rate of speed, you will not be running schedule, will not pick
up anybody.

Q. As you came towards 40th street, say, after you passed
41st, in the block from 40th to 41st—

A.
Q.
A.
Q.
A.
Q.

I hadn't passed 41st street.
What did you do then? You hadn't passed 41st when?
The accident happened at 40th street.
41st is south of 40th, isn't it?
Yes, sir.
The end of the line is what street, do you remember?

A. 43rd.

Q. Is there any incline to that?
A. Coming down grade.
Q. Coming down from there?
A. Yes, sir.
Q. As you came towards Richmond, coming down, tell us
what you saw and what you did?
A. I saw a light about 39th street, as I thought; I couldn't
tell exactly how far, but it looked to be about 39th street, be
tween the rails. I couldn't teU whether it was running or
standing still; but, anyhow, I was gradually slowing up, and
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finally I could tell tlie light was moving. When it

page 97 J- got in about fifteen yards of me (the car was about
at a standstill) I started to ring the bell. It con

tinued coming, so I stepped out of my seat and ran back in
the ear.

Q. You say when you got in about fifteen yeards of it the
car was standing still?

A. Came to a standstill just about the distance that looked
to be about fifteen yards.
Q. Why did you stop the car?
A. Because the light was still on the rail and wasn't show
ing any signs of not coming.

Q. Could you tell what that light was, what sort of vehicle
it was?

A. No. I thought it was an old automobile with one head
light.
Q. How fast were you coming in miles per hour as you
came down from 43rd street?

A. I don't imagine I was running more than eight or ten
miles.

Q. As you crossed 40th street how fast do you reckon you
were coming?

A. I was coming to a stop as I crossed 40th street.
Q. Where was your car when it actually came to a stop?
A. The rear end of my car was about two feet in 40th street
as well as I can remember.

Q. That is, all the car passed except two feet?
A. Yes, sir.

Q. Now, after you came to a standstill, could you then tell
what was coming towards you?
A. I eouldn*t tell what it was until about the time it hit. I

could tell by the exhaust. It sounded like a motorcycle.
couldn't even see anybody on it.

I

Q. You got back in the car. What made you do
page 98 [• that?
A. To protect myself.
Q. How?
A. To keep from getting cut up.
Q. Was your car moving when you went back into it?

A. No, sir. It was standing still when I got out of the seat.
Q. Was there anything you could doMr. WiUiams: I object to that.
The Court: Don^t answer the question yet.
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Q. (Continued) Was there anything you could do to stop
the ear more than you had done when you left your seat?
The Court: He can testify to what he did. He already
testified he saw this light on the track and it hadn't gotten out,
and he stopped his car when it got within fifteen yards of it
and his car was standing still and he got back in the car.
Mr. McGuire: All right,
Q. Could you tell about the speed of the motorcycle?
A. No, I couldn't tell. . It was running right fast.
Q. You said it was coming on the track. Do you know how
far it came on the track?

A. No, I do not. It was on the track when I saw it, looked
to be about 39th street, I should say.

Q. After the accident happened did you get out of the car?
A. Yes, sir.

Q. What did you do in the matter of rendering assistance?
Did you help in any way?
A. I went to them and found they didn't know

page 99 ]• anything—the two men lying by the motorcycle.

The other fellow was out on the sidewalk. I asked

him was he hurt much, and he never answered. I had a boy
send for the ambulance, or call the ambulance. I got a few
\vitnesses' names, and I ran, myself, up to the store to find
if the ambulance had been called, and it had,
Q. It had been called?

A. Yes, sir.

Q. You say you got a few witnesses' names.

Did you ask

them what they laiew or what they saw?

A. I just asked their names. Whole crowd gathered. I
didn't laiow one from the other.

Q. When you got out, how about your headlights?
A. I didn't notice when I got out.

Q. Did any one say anything to you, any in the crowd say
anything to you, about our headlight being on the north end
or south end?

A. No, sir, the did not.

Q. Did anybody say any such thing to you, or did anybody

near you say any such thing as ""V^at the hell is the light
doing on the rear end of your car"?
A. No, sir.

Q. Did you hear anything of that sort said?
A. I didn't hear anything at all.
Q. Do you know how long it took the ambulance to.ffet
there?
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A. No, I do not.

Q. Did you say you found the amuiblance had been sent
for?

A. Y^s, sir.

Q. When you brought your car to a stop, did
page 100 }- use the ordinary service stop or bring it to emer
gency?

A. I stopped the car just like I stop to pick up passengers.

I didn^t think it was any need to make a quick stop. I had
plenty of room.

Q. You said plenty of room. What do you mean by plenty
of room?

A. When I was stopping the car the light was a right good
distance from me; I didn't see any need of putting on brakes.
I didn't figure he was going to run into me. I stopped to
give him plenty of room to get out.
CROSS EXAMINATION.

By Mr. Williams:
Q. Didn't use any sand to stop the car, did you?
A. No, sir.
Q. Did you ever have occasion to use your emergency
sand? Do you know; what that is?
A. I have had to use it.

Q. When you use that sand, when you apply your applica
tion for emergency, the sand works on the track as the stop
ping apparatus takes effect; isn't that right?
A. Supposed to.
Q. Where the car stops with sand, the emergency sand box
dumps the balance in the emergency, doesn't it?
A. I guess so.

Q. You just calmly brought the car to a stop in the ordinary
way?

. A. Yes, sir.
page 101

Q. Just like you would pick up a passenger?
A. Yes, sir.
Q. Where did you ever bring it to a stop, ordi

narily?
A. Just as I started into 4:0th street.

Q. You were only going, you said, half speed. What is half
speed? Will you explain to the gentlemen of the jury and
His Honor what half speed is?
A. I don't know how fast cars run, but what I call half
speed is five notches.
Q. Half turn is five notches?
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A. Yes, sir.

Q. There are ten notches on a car, or nine?
A. Nine.

Q. Then, with nine turns on, what is the fastest they go?
A. I never have kno-svn.

Q. Have you ever tried to guess?
A. No, sir.

Q. You said you only had half current on. You first saw the
light down at, say, 39th street, didn't you?
A. It looked to be about 39th street.

Q. And continued on down the track all the way?
A. All the way.

Q. It first looked like it was standing still, didn't it?
A. I couldn't tell when I first saw it.

Q. Didn't you a minute ago say it looked like it was stand
ing still?
A, I said I couldn't tell whether it was standing stiU or
moving.

Q. Where were you when you saw it at 39th
page 102 \ street, as you thought?
A. I never paid any attention exactly where
I was then,

Q. Were you at 43rd street?
A. No.

Q. Were you at 42nd street?
A. I don't remember just where I was.

I imagine I was

between those streets.

Q. Between 42nd and 43rd?
A. 42nd and 41st.

Q. When you saw it a block away, or saw it at 39th street?
A. Yes, sir.
Q. Were you right in the center of the block there or were
you nearer 42nd?
A. I couldn't say. I imagine I was somewhere between
that.

Q. You were only going eight, or did you say ten, miles an
hour, or six or eight?
A. I say I guess I was going eight or ten miles.
Q. Was it a dark night?
A. It was not so dark.

Q. Wasn't very light there, was it?
A. No.

Q. You said you couldn't tell whether it was a motorcycle
or automobile?

A. Well, the light was all I had to go by, just one light.
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Q. Anyhow, that light was burning, wasn't it, on the motor
cycle, as it turned out to be?
A. Burning bright.
Q. Wasn't any doubt about that?
page 103 j- A. No, sir.
Q. Now, how long does it take you to stop a car,
in what distance can going ten miles an hour?
A. Wouldn't take very long. I imagine about twenty feet.
Q. Twenty feet?
A. About that.

Q. Suppose you applied the emergency at eight or ten miles
an hour, in what distance can you stop it?
A. Depends on how the emergency takes.

Q. Suppose it did what it ought to do, working properly,
sand dumping, brakes working and everything, you can stop
in what distance?

A. I don't imagine it would go over ten or tw^ve feet.
Q. Now, how long have you been driving on that line?

A. I have been working Hull street ever since I have been
here, three years the 6«;h of April, off and on. I don't work
it all the time.

Q. Your regular run, or as much as you have done any

where else, has been right over on that line?
A. Yes, sir.

Q. You know all those conditions, don't you?

A. Yes, sir.

Q. Your headlight is a pretty good light, itself, isn't it

A. Suppose so.

Q. How far does it throw, would you say?

A. I reckon it lights up ten or fifteen feet ahead of the
car.

Q. Is that all it lights, just ten or fifteen feet?

page 104 }•

A. I wouldn't say. I just think it lights that
far.

Q. You know it lights at least that, don't you?
A. I think so.

Q. At least ten or fifteen feet and maybe more?
A. Yes, sir.

Q. When you get down to the end of your lines and do all

of these things you enumerated to Mr. McGuire, you press a

button and it turns off one light and turns on the other?
A. You turn the button.

Q. You turn the button and it turns off one light that is on

and puts on the other?
A. Yes,

Q- At one turn
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A. One turn. One goes out and the other comes on.
Q. One goes out and the other conies on?
A. Yes, sir.

Q. Can't have both at the same time burning?
A. No,

Q. That is not the same button that turns the lights in the
car, is it?

A. No, sir.

Q. Those lights are always remaining there?
A. Yes, sir.

Q. That is the only light on the car outside, that headlight,
isn't it, at either end?
A. That is right.

Q. Now, suppose you were not feeling so good
page 105 \ and you didn't want to get out and walk around,
couldn't you reach out and change the trolley and
hook it up ?
A. Not unless you go to a lot of trouble to let the windows
down.

Q. Suppose the windows are down to get a little air?
A. I don't keep mine down in winter, anyhow.
Q. Do you remember that you did all those things that you
enumerated on this particular trip, like changing the trolleys
and such?

A. Yes, sir.

Q. You remember that very well?
A. Yes, sir,

Q. Which did you change first, the trolley or light?
A. Change the light first.
Q. Then changed the trolley?
A. Yes, sir.

Q. It is down grade and considerable grade from 43rd
street, isn't it?

A. Yes, sir, it is a little grade all the way down.
Q. Did you have the brakes on as you came down there?

A. Just slightly, just to keep the car going at the speed
I wanted it.

Q. Half a turn and down grade. What per cent grade
would you say that is; five per cent, ten or four per cent or
what?

A. I don't really know. It is not a steep grade.
Q. Gradual grade and long grade, isn't it?
A. Yes, sir.

page 106 [

Q. And that grade is downward from 43rd to
wards the bridge ?

A. The grade continues past 40th street.

^
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Q. Now, where did you make up your mind that this oneeyed light, whether a Ford automobile or some other old au
tomobile or motorcycle, was going to stay on the track?
Where were you when you made up your mind?

A. He was, I reckon, about fifteen or twenty steps of me
when I decided he wasn't going to turn out.
"Witness stood aside.

J. H. ROBERTS,

a witness on behalf of the defendant, being first duly sworn,
testified as follows:
EXAMINATION IN CHIEF.

By Mr. McGuire:

Q.
A.
Q.
A.
Q.
40th

Mr. Roberts, where is your residence
2625 W. Gary.
Occupation?
Supervisor, Virginia Electric & Power Co.
There was an accident that happened at the comer of
street and Hull on the evening of December 13th last
about half past seven in the evening. Did you go there at
any time?
A. Yes, sir.

Q. When you got there had the men that had been hurt been
moved?

page 107 [•

A. Yes, sir, they had been moved.
Q. What did you do with that street car?
A. This car was disabled from the impact of

the motorcycle so much that some of the air pipes were burst,

and this type of car, if you have a bursted air pipe, it goes into
what we call emergency; in other words, it locks the brakes
and you can't move the car until you get the brakes released.
Do you want me to tell what happened?
Q. I just want to know what they did with the car, bring it
in, or what?
A. I had to let the air out to release the brakes.

Q. Then, where did you take the car?
A. Took the car fram 40th to 41st street. About the time

I got ready to go, another car came up, which had passengers
on, headed for 43rd street, at the end of the line; so we took
this car to 43rd street in order to let this car with passengers
on go to the end of the line.

Q. When you did that, did you do anything with the head
lights of the car?
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A. Yes, sir.
Q. What did you do ?

A. I changed the headlights from the north end to the south
end and also changed the trolley.
Q. Then, you said that it was in emergency. How did you
get it out of emergency?
A. By bleeding the air tank.
Q. Could you move the car then?
A. When you cut the air switch off, it stops the pump from
running. I cut the switch off to bleed the tank
page 108 [• and carried it to the end of the line.
Q. You said the men had been moved?
A. Yes, sir.
CROSS EXAMINATION.

By Mr. Williams:
Q. You said one of the air pipes was broken?
A. I don't know whether it was one or more than one.

Q. Just say one. You stated to the jury one of the air pipes
was burst. That is what you told then in your first testi
mony, didn't you?
A. That is what I still think. *

Q. That is all, and you told them that and you stick by it,
don't you?
A. Yes, sir.

Q. When your air goes out of a bursted pipe, don't that
release the brakes ?

A. No, sir.
Q. That doesn't release the brake?
A. No, sir.

Q. A^Tiy did you take the tank off to get the air pressure
off? Why did you take the tank off to release the press
ure?

A. I just cut the air switch off. That stops the air pump
from running air into the tank.
Q. Then, you didn't take the tank off?
A. I didn't take the tank off the car.

The Court: He didn't testify he took it off.

page 109 \ By Mr. Williams:
Q. You bleed the tank?
A. Yes, sir.

Q. Why did you have to bleed the tank if the air pipe was
burst?
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A. The pump was still forcing air.
Q. Through the hole? Wasn't it forcing air through tJie
broken pipe ? If you have a hole in a pipe air will not stay
in it, will it?

A. No, sir. This tank had a certain amount of pressure
on it.

Q. But, if I blow through my mouth, air will not stay in my
body, will it! Air comes out of my mouth, doesn^t it?
A. Sure.

Q. Isn't that so if you drive air into a tank that has a hole
in it? The air isn't still in the tank, is it?
A. A certain amount is.

Q. How much would stay in?

A. I don't know, but enough would stay in to lock your
brakes.

Q. Let's take an automobile tire, say, and you put a hole
in it, the same size hole you say was in the pipe burst—such
a burst in an automobile tire as you pump and pump and
pump on the pump; where is that air going? Through the
hole in the tire, isn't it?

A. That is a different proposition altogether. In pumping
into a tank with only a small hole in the pipe, this pump leaks
air faster than the outlet.

page 110 }•

Q. What size hole was that?

A. I don't know. I didn't examine it.
Q. You don't know whether it was a small

hole or big hole?
A. No, sir.

Q. It may have been a hole as big as this glass? (Indicat

ing)

A. The pipe wasn't that big.
Q. How big was it?
A. About % of an inch in diameter I think.

Q. Brakes will not lock unless there is pressure locking:
them, will they?

^

A. No, sir.
Witness stood aside.

A. J. PATRAM,

a witness on behalf of the defendant, being first duly swom,
tqstified as follows:
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EXAMINATION IN CHIEF,

By Mr. McGuire;
Q. Mr. Patram, where do you live?
A. 3903 Lawsou street.

Q. Is Lawsou street parallel with Hull on the Southside?
A. Yes, sir,
Q, What is your business ?
A. Tinner.

Q. We are trying a case here about an accident
page 111 [ at 40th and Hull streets on the evening, or night,
of December 13th last, whichever you call it. Were
you there about that time

A.
Q.
were
A.

Yes, sir. I was crossing the street about that time.
I wish you would tell those gentlemen what street you
walking on?
I was walking across 40th and Hull street from the west

side to the east side.

Q. From west to east?

A. Yes, sir. I stopped on the west side, or curbing, looked
both ways before I crossed, saw a street car in the block be
tween 40th and 41st, coming down, coming north. I crossed
on across the street; I had plenty of time to cross. Just as
I stepped on the curb on the other side, the motorcycle and
street car went together. I didn't see them strike because I
had my back to it.

Q. '\^en you saw the street car coming towards you, did

you notice the speed of the street car?

A. I did not. It was impossible to tell the speed of a car
in front of it or behind it.

By the Court:
Q. Did I understand you were crossing 40th or crossing
Hull?

A. I was crossing Hull on 40th street.
By Mr. McGuire:

Q, You were crossing Hull'street on 40th?
A. Yes, sir.

page 112 }

Q. Were you on the side towards the end of
the line?

A. I was on this side, on the north side, of Hull street, cross
ing on the north side, going east.
Q. Were you on the north side of Hull going east?
A. Yes, sir.
Q. North side of 40th, I mean?
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A. The north side of 40th, yes, sir.
Q. When you saw that street car coming, could you tell
whether or not it had lights on it I
A. It sure did.

Q.
A.
Q.
A.
Q.

What lights did it have?
Headlight and lights on the inside both were lit.
Bid you see them distinctly?
Yes, sir, I did.

Did you see any parked automobiles along there?

A. I di^'t see anything there.

Q. Did you look before you crossed the street?

. A. Yes, sir.

Q. Which way did you look?
A. Looked both ways, up and down the street both, before
I crossed over.

CROSS EXAMINATION.

By Mr. Williams:

Q. Now, you said that your were standing on the curb?
page 113 }•

A. Yes, sir.
Q. You saw the car at the next corner?
A. Saw it between 40th and 41st. I don't know

exactly how far it was from the corner. I didn^t pay atten
tion.

Q. You said you saw it in the. other block?
A. Between 40th and 41st when I saw it.

Q. How far from 40th was the car?

A. I couldn't tell you exactly. It was between the block.
That is all I know.

Q. Was it as much as half a block away?
A. It seemed to be about the middle of the block when I

crossed over, somewhere in that neighborhood; might have
been a little closer; I don't know exactly.
Q. Might have been a little closer. Could have been a lit
tle further, couldn't it?

A. Could have been. I couldn't say positively where it was.

I didn't measure it.

Q. Then you walked on, did you say?
A. I walked across the street.

Q. Did you notice the motorcycle at all?
A. No, sir, I did not.

Q. Didn't see or hear the motorcycle?
A. Didn't see the motorcycle at all when I crossed the
street.
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Q. How far across the street and how far south of Hull
had you walked before you heard the crash?
A. I walked right on across Hull. As I stepped

page 114

on the side walk on the other side the motorcycle
and car went together.

Q. Whereabouts did the collision occur?
A. Right at 40th and Hull, on the north side of 40th street.

Q. How much of the street car had passed 40th street, if
any?

A. I couldn't say positively. I ima^ne around three or
four feet, maybe, or might have been a little in 40th street. 1
didn't pay much attention to that.
Q. You mean all the car went about three or four feet past
40th?

A. All the car had passed. Maybe some hadn't passed. 1
I didn't pay attention to the rear end of the

couldn't say.
car.

Q. You heard no sounding of the gong or blowing of the
motorcycle horn, or anything?
A. Didn't hear anything of the kind, no, sir.
Q. At the time that you heard the crash, did you hear the
application of the brakes?
A. I never paid any attention to it. All I heard was the
crash and I turned and looked. I never paid any attention.
Q. Did you hear the grinding of the brakes or anything of
the kind?

A. I did not. I never paid attention.
Q. Did you go over to the west side of Hull

page 115 [• street around the street car and notice sand on the
track?

A. No, sir, I didn't go behind the car at all.
Q. Where were the bodies in reference to the front of the
car?

A. There were two of them right in front of the car. The
other one was lying maybe five or six feet away. He was
thrown away from the other two entirely.
Q. Where was the motorcycle?
A. Lying between the car and the curb as well as I can
remember.

I think that is where it was.

Q. Two of the boys were on the motorcycle?
A. No, sir. They were in front of the car.
Q. Was the motorcycle with them?

A. The motorcycle was between the car and the curbing
and two boys lying right in front of the street car.
Q. How far was the motorcycle from the front of the car?
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A. The motorcycle was between the car and the curbing, I
reckon three or four feet, or two feet.
Q. Three or four feet from the front of the car—^north or
south, or what?

A. It was on the east side. The motorcycle was thrown
east.

Q. Thrown to the east three or four feet from the car?

A. Something like that.

It was between the car and the

curbing as well as I can remember. I am not positive.
Q. Say this is the front of the car.

(Indicat-

page 116 (- ing) Here is Richmond. Now, this is the front

of the car, and this is the back, and this is the curb
over here, and the motorcycle was in here. Was it even with

the front of the car? Was it this way, or that way, or where
was it?

A. It was a little in front of the car.
Q. A little bit to the north of the car?

A. Little bit to the north of the car—^little in front of it.

Q. These two bodies, were they clear of the car then and
motorcycle?

A. Yes, sir, they were right in front of the car.

Q. Now, Mr. Patram, do you remember talking to Mr. Burkhardt and myself?

A. I remember you all being over there one night.
Q. Do you remember we talked with you about this thing?
A. Yes, sir. We didn't talk but very little though.
Q. What size headlight was on that street car?

A. I couldn't tell you to save my life. I never noticed par
ticularly. I should imagine they were around the neighbor
hood of seven to twelve inches in diameter. I don't know ex
actly.

Q. Don't you remember a Chevrolet car standing there in

front, and this was after dark, and that the Chevrolet had a
little tail light on it, and you said the light of the street car
was just about the size of that tail light? Do you remember
tjiat?

A. Well you take a light inside of that glass,

page 117 [• it shows about that size.
Q. You said it was about the size of that tail

light on that car there, didn't you?
A. The glass of a headlight is around eight inches in diame
ter.

Q. Now, you did not see the headlight on the motorcycle?

A. I did not, no, sir. I told you that just now, I didn't see
the motorcycle.
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RE-DIRECT EXAMINATION,

By Mr. McGuire:
Q. When you say th-e headlight was about the size of the
light on a Chevrolet car, what are you talking about: the
bulb?

A. That is what I mean. I don't mean the size of the glass.
I wasn't speaking of that.
Q. Was the headlight on the street car distinctly visible?
A. Sure, it was.
Q. The l3oys who were hurt (two were killed) were Dennis
LaPrade and a boy named Dorset and Braswell. Did you
know those boys?
A. No, sir.
Q. Know any of their parents?
A. No, sir. I know Mr. LaPrade's cousin, I didn't know
the boys' people that got killed. I can't say I did.

page 118 1-

RE-CROSS EXAMINATION,

By Mr. Williams:

Q. Do you remember telling someone that you had not only
crossed Hull street, but had walked about fifty feet before you
heard the crash?

A. Never told anybody anything of that kind. I couldn't
have done that.

RE-RE-DIRECT EXAMINATION.

By Mr. McGuire:

Q. Why couldn't you have done that?

A. Because I wouldn^t have been telling the truth if I had
told them that; that I walked fifty feet after they ran to
gether. I just stepped on the curb on the other side of 40th
street when they went together. I turned and looked back.
RE-RE-CROSS EXAMINATION.

By Mr. Williams:

Q. After the thing was all over, did you notice the lights
of the street car then?

A. I did not. I never paid any attention to the headlights.
Lights on the inside were burning but I did not pay attention
to the headlights, not after it happened. I don't know whether
they were on or not.
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Q. You couldn't tell whether it was on or off

page 119 [• after the accident?
A. After the accident I could not. I did not pay
any attention to it. There was so much excitment I didn't
pay attention.

Q. When you saw the street car coining down towards you,
did it have a reflector in that light?
A. I couldn't say positively. The headlight was burning;
that is all I know.

I don't know whether there was a reflec

tor in there or not.

Witness stood aside.

W. E. MILLEE,

a witness on behalf of the defendant, being first duly sworn,
testified as follows:
EXAMINATION IN CHIEF.

By Mr. McGuire:

Q.
A.
Q.
A.
Q.
A.
Q.

Where do you work?
A. P. Chisholm, 2800 Hull street.
You work for A. P. Chisholm?
Yes, sir.
How old are you?
Twenty years old.
Tliis case involves an accident at 40th and Hull streets

on the evening of December 13th last. I think we agreed it
was somewhere between half past seven and eight

page 120 [ o'clock, somewhere between seven and eight
o'clock. Were you'anywhere in that neighborhood
about that time?

A. I was at 39th and Hull.

Q. What were you doing?
A. I was driving a car from Lawson street into Hull.
Q. As you were driving up 39th—39th is on the Richmond
side of 40th?

A. Yes, sir.

Q. As you were driving into HuU street, did you see any

thing in the street ahead of you?
A. Nothing but a street car.

Q. When you got in there did you see a motorcycle?

A. I looked up the street and saw the street car. I looked

down the street and the motorcycle was coming up the street.
I let the motorcycle pass and I pulled into Hull street.
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Q. Tlie motorcycle passed, and you saw the street car, you
say?

A. Yes, sir.

Q. Can you tell us whether the street car had a headlight
on it?

A. Yes, sir.

Q. Were any lights burning in the street car?
A. All lights in the street car were burning.
Q. Inside lights and headlight were burning?
A. Yes, sir.

Q. You say you stopped and the motorcycle passed you?
A. Yes, sir.
Q. Could you tell whether or not the street car

page 121 [• was traveling fast, tell anything about the speed?
A. Didn't look like to me it was moving very
fast.

Q. What did you do after the motorcycle passed you?
A. I was headed down Hull street. When I heard the mo

torcycle crash into the street car, I decided to go back. I went
three blocks and then turned around and came back.

Q. When you came back to look, did you notice whether or
not there was a dent in the street car?

A. Yes, sir, over the left rail.
CROSS EXAMINATION.

By Mr. Williams:
Q. You noticed a dent over the left rail on the street car?
A. Yes, sir.

Q. That would be on the motorman's left coming north, on
the side the boys were going on?
A. On the right side.
Q. On their right side, but on the motorman's left side?

A. The motorman's right side coming this way.'
Q. You mean which rail?

A. The left rail going south.

Q. The left rail going south?
A. Yes, sir.

Q. Going south means going out towards the Belt Line or
going to the 14th street bridge?
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A. Going towards the Belt Line.

Q. What wreck are you talking about ?
A. I am talking about motorcycle hitting the

street car.

Q. Which motorcycle was it?
A. With three boys on it.
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Q. You remember what year it was?
A. Do I remember the year it was? I don*t think it was
14-92.

I don't think it was that far back.

Q. Was it this year or last year?
A. I think it was last year, in December.
Q. Why are you mad with me ?

A. I don't know. I misunderstood you. You talk about a

dent. I don't know whether you misundertsood me, but I mis
understood you—talking about a dent over the rail.

Q. I will retract anything I said if you don't get mad with

me. How did you misunderstand me and what is the trouble?

A. You were talking about a dent, whether it was on the
right or left of the motorman.

Q. Was the street car going towards 14th street bridge or
going towards the Belt Line?

A. The street car was going towards 14th street bridge.
Q. The motorman would be looking towards 14th street

bridge?
A. Yes, sir.

Q. He would have his right hand and his left hand?
A. Yes, sir.
Q. Was it the rail on the motorman's left or

page 123 }• right that you referred to when you said the dent
was over the left rail ?

A. Motorman's right.

Q. Then, it was on the east side of the street car, wasn't it,

the dent you saw?
A. Yes, sir.

Q. The dent you saw was on the east side?
A. Yes, sir.

Q. Was that the same night you saw the dent or some other
time?

A. Same night.

Q. How soon after the wreck did you see it?

A. I was there in about less than ten minutes.

Q. Where were the boys lying in reference to the street

car, or had they been taken away?

A. One was lying on the curb and the other two lyinff in the

street.

Q. Whereabouts in reference to the street car were the
other two lying in the street?

A. One was lying between the street car and tlje curb. One

was lying almost in front of the street car.

Q. Still the dent was on the opposite side from where the
bodies weref
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It threw them over there

though,

Q, I am talking about the dent now. You told
page 124 j- the jury that all three of the bodies were on the
left hand side of the motorman, but the dent to
the street car was on was on his right side. Do you tell the
jury that?

A, The boys were between the street car and the curb.
Q. Was that the east curb or west curb?
A. West curb.

Q. The bodies were between the motorman and the west
curb?

A. Yes, sir.

Q. The dent, you say, was between the motorman and the
east curb?

A. Yes, sir.
Q. What size dent was that?
A. It wasn't so large. I don't know just how large it was.
Q. Did you see the hole in the air pipe?
A. No, sir.
Q. You didn't look for that?
A. No, sir, didn't stay there long enough.
Q. Did you notice sand ran from the sand box where the
emergency had been applied?
A. Yes, sir.
Q. That was down on the car track?
A. Yes, sir, sand on the car track.
Q. Did you examine for this sand to see how far it ex
tended?

A. No, sir.

"Q. Did it go as much as half the length or
page 125 }• more of the car?
A. I never noticed.

Q.
A.
Q.
A.

But you did notice sand there!
I noticed sand in one pile.
Can you say it was spread out more than a foot?
I couldn't say.

Q. Now, you were coming down from Lawson street down
what street?
A. 39th street.

Q. What kind of car were you driving?
A. Driving a Chevrolet sport roadster.
Q. Who was in it with you?
A. By myself.
Where were you going?
I came from Forest Hill.
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Q. Where were you going?
A. I was on my way home then.

Q. Where did you live^,l

A.
Q.
A.
Q.
A.
Q.

3500 block, Decatur street.
3500 block, Decatur street?
Yes, sir.
Decatur is east of Hull, isn't it?
Yes, sir.
Did you go east on 39th at Hull, or did you go north on

Hull?

A. Went north on Hull.
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Q. Tell the jury what occasioned your standing there, or stopping there! Did you stop at
39th and HuU?

A. I stopped there before I turned into Hull street, looked
up the street, and the street car was within sixty feet of 40th
street. Looked down the street, and this motorcycle was com
ing up the street. I let that get by and turned into Hull and
went north on Hull.

Q. You tell the jury the street car was sixty feet from 40th
street!

A. Yes, sir. It looked aibout that distance. I couldn't tell
exactly.

Q. The street car looked to you to be sixty feet from 40th
and Hull, and the motorcycle hadn't yet gotten to 39th, had it?
A. It came across just about the time I came to a full stop.
Q. Did you look south first or did you look north and see
the motorcycle first?
A. Looked south first.

Q. You saw the street car sixty feet from 40th street, and

then looked up and then saw the motorcycle to your left, didn't
you?

A. Yes, sir.

Q. Then the motorcycle passed on?
A. Yes, sir.
Q. Did it stop!

A. If it stopped, it stopped before I got to Hull

page 127 [ street.

Q. You wouldn't stay it didn't stop at 39th
street, would you!

A. It didn't stop at the corner of 30th and Hull. I know

that because it was in first or second gear when it came by
me.

Q. It was in first or second gear when it came bv vou
at 39th street!

A. Yes, sir.
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Q. The man on the motorcycle had his light burning, didn't
A. Yes, sir.

Q. They were going how fast in first or second gear?
A. I couldn't say.
Q. How about the street car?

A. It was just barely moving it looked to me.

Q. And they were in first or second gear. Were they barely
moving or what?

A. They were going as fast as they could to be starting
ofe.

Q. That is not very fast, is it?

A. They could have been going slower than that if they had
stopped at the corner, too, but they were moving right along
when they crossed 39th.
Q. Still, it was in first or second?
A. It was in one or two.

Q.
A.
Q.
A.

They have three gears?
I think a motorcyclc will run about forty-five in second.
Did you ever run one?
No, sir.
Q. Do you mean it runs that way, or the sound?

page 128 [•

A. It sounds that way.

Q. You mean by the sound?
A. Yes, sir.
Q. What time of day was it?
A. I think it was between 7 and 7:30.

Q. Do you remember the day?
A. It was on Saturday, December 13th.
Q. Not in 1492?

(

A. I don't think it was that far back.

Q. Where do you work?
A. A. P. Chisholm Grocery Company.
Q. Did you ever run a street car?
A. No, sir.
Q. What made you so careful to note that the street car
had a light on it? How do you know that?
A. The street car was a block from me. I could tell whether

it had a light or not.
Q. Did vou look through that parked automobile or around
it?

A. I didn't see any.
Q. Did you see a man crossing 4()th street at that time?
A. I never noticed.

Q. Would you have noticed him if he had been there?
A. I don't know. It was quite a good distance.
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Q. It wasn^t a good distance to notice the street car had a
light?

A. You can s6e light further than you can see

page 129 [ anybody walking.

Q. T^y did you go down Hull street and come
back?

A. Went down to 3600.

Q. What possessed you to come back? Why?
A. I just wanted to see what was going on. That is all.
Q. Why?
A. I heard a crash after I turned and started down Hull

street. I thought I would go back. I went to 36th street and
decided to go back and see what was the matter and what was
going on.
Q. You heard a crash?
A. Yes, sir.

Q. What was the model of your car?
A. '28 Chevrolet.

Q. How far had you gone when you heard the crash?
A. I just about got straightened up in Hull street.
Q. Going north?
A. Yes, sir.

Q. Just about gotten straightened up in Hull street?
A. Yes, sir.
Q. When you heard the crash?
A. Yes, sir.

Q. Who did you give your name to?
A. Street car motorman.
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Q. When did you give it to him?

A. That night.

Q. You gave the motorman your name right
then and there?

A. Yes, sir.

Q. Did you hear Mr. Thames say anything to the motor-

man?

A. No, sir.

Q. Did you hear him say something about the lights not
being right?
A. I did not.

Q. Didn't pay attention to that?
A. No, sir.

Q. Had the boys been taken away when you got there?
A. When I got to one side of the car they were puttinghim
in the car—one of them.

Q. There was a dent on the street car. Was it as big as

tliat paper there, or half as big or one fourth?
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A. Looked about as large as that. (Indicating)
BE-DIEECT EXAMINATION.

By Mr. McGuire:

Q. You said the motorcycle was going right along as it
passed 39th. What do you mean?
A. I don't know just how fast he was going, but I reckon
he was running at least thirty miles an hour. I don't know
whether he was running faster, but I should say he was run
ning thirty.
Q. Do you know what time the ambulance got there?
A. No, sir, I do not.
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RE-CROSS EXAMINATION.

By Mr. Williams:
Q. Do you know the motorman—^Mr. Elliott?
A. Not until that time.

Q. He was there with these boys being carried to the hos
pital, taking names while he was there?

A. Yes, sir. He came there and asked me for my name.
Q. There in front of these dying boys he asked you for
your
A.
Q.
A.
Q.
A.

name and you gave it to him?
Yes, sir.
Over there by them?
Yes, sir.
You are not mad with me, are you?
No, sir.

Witness stood aside.

P. S. MADISON,
a witness on behalf of the defendant, being first duly sworn,
testified as follows:

EXAMINATION IN CHIEP.

By Mr. McGuire:
Q. Where do you work?

A. Virginia Electric & Power Company.
Q. What is your job?
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A. Bus driver.
Q. How -long have you been with the company?

A. About four and a half years, since December 21st, 1926.
Q. Driving a bus all that time?
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A. Yes, sir.
Q. Were you driving a bus for this company last Decem
ber?

A. Yes, sir.
Q. There was an accident that happened at or near 40th
and Hull streets between seven and eight o'clock at night on

December 13th. Were you anywhere near Hull street at that
time?

A. I was near Hull street about the time the accident hap
pened that night.

Q. Tell us, when you came into Hull street, whether or not
you say a motorcycle, or street car, or either, or both?
A. I didn't see a motorcycle. I saw a street car.
Q. Where was the street car?

A. The street car was about 40th street; as well as I can
g-uess, at 39th and Hull.

Q. Tell us whether therp were any lights on that street car,
what and where?

A. Yes, sir. It is a customary rule—
Mr. Williams: I oibject.
By the Court:

Q. Did you see a light on the street car?
A. Yes, sir.
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Q. Was it burning?
A. Yes, sir.

By Mr. McGuire:

Q. Was the headlight burning?
A. Yes, sir.

Q. Were lights inside burning?
A. Yes, sir.

Q. Did that street car come on down the street past you?

A. No, sir.

Q. How did you handle your bus? Did you go back or
what did you do? When you came into Hull street and saw
the street car, then where did you go?

A. After I disdiarged passengers, I went on the east side

of Hull street, backed in on 39th, loaded my passengers and
proceeded west on 39th street.

Q. Did you notice about the headlight on the street car?

A. I did.

Q. Did you see the collision?
A. No, sir, I did not.
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Did you know whether a collision occurred? Did you
it or know anything about the collision?
No, sir.
Did you see a lady and gentleman standing at the south

west corner of 39th street?

A. I saw a lady with a little girl standing at that comer.
Q. Do you know who the lady was?
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A. I am very positive I do.
Q. Who was the lady?
A. Mrs. Petticord.

Q.
A.
Q.
A.
Q.

Was Mr. Petticord with her?
No, sir. He was going up the street, south on Hull.
Did you see him?
Yes, sir.
Did you notice any persons on the other side opposite

them?

A. Yes, sir.

Q. Do you know who they were?
A. Yes, sir.

Q. Tell us who they were?
A. I saw Mrs. McDowell.

Q.
A.
Q.
A.

Was anybody with her?
Nobody except a little girl, I reckon her daughter.
Did you see Mr. McDowell?

I took it to be Mr. McDowell leaving her, going up the

street towards where I saw the street car.

CROSS EXAMINATION.

By Mr. Williams:
Q. You said Mr. Petticord and Mr. McDowell both were
going up towards what?

A. Going towards the way I saw the street car, south ou
Hull street.

Q. Where does the bus line run?
A. From 45th and Forest Hill Avenue to 39th
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Q. What time were you due at HuU?
A. At 7:30.

Q. What time did you get there?
A. As near as I can recollect it was about 7:27 or 7:28—
right in those two minutes.

Q. You don't know what street car you saw having a head
light on, do you?
A. I saw a street car.

Q. Street cars run there all the time, don't they?
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A. I just saw it was a street car.

Q. They have a lot of cars on that line, don't they?
A. Yes, sir.

Q. Were you back there by twenty minutes of eight again,

or ten minutes of eight, or what?
A. I was due there again at 7:50.

Q. Now, at 7:50 did you see a street car coming down there

then?

A. I don't remember.

Q. Don't remember any street car then?
A. No, sir.

Q. How about 7:40? Did you see a street car there at 7:40f

A. I don't remember at that time. I usually see one very
near every trip, maybe one or two.

Q. If you were not there at 7:4Q you wouldn't
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A. I see them nearly every trip.

Q. You are not going to change the time? You said you

were not due there until 7:50; you had been there at 7:30.

Plow long does it take you to make a trip?
A. Twenty minutes.

Q. If you were there at 7:30, you couldn't be there at 7:40?

A. Wasn't supposed to be.

Q. Did you have to come back for anything —a-et a fflass of
water or anything of that kind?
A. I did not.

Q.
A.
Q.
A.

Then, you were not there at 7:40?
Wasn't there at 7:40.
Where do you live?
Live at 2005 Walker street.

Q. You live with Mr. Eddie Flippen, claim adjuster?

A. No, sir.

Q. Next door to him?

A. N0, sir. Across the street from him.

Q. Where did you ever meet Mr. Petticord?
A. On the bus.

Q. What bus?

A. Forest Hill bus that I drive.
Q. He travels on the bus?

A. Yery frequently.
Q. How ]ong have you been on the bus?

page 137 }• tin^ -^hout three years. I can't give the exact
A. Yes, sir.

Q. Were you raised in Virginia?

Q. You didn't see a motorcycle at all. Now, what time did
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you look and see a headlight on a street car? Where were
you when you said you saw the headlight on a street car?
A. I was at 39th and Hull streets.

Q. But that has four corners.

Which corner?

A. Southwest corner of 39th and Hull.

Q. Southwest corner would be just entering Hull?
A, Entering Hull from the west on 39th.

Q. Now, when you turn your bus around, do you go to
38th or where?

A. Oo out in Hull and back east in 39th, heading west.
Q. Come on Hull to your left, back back into the east side

of 39th, then come back westward on 39th; is that right?
A. Yes, sir.

Q. You heard no noise, or horn blown, or whistle sounded,
or gong sounded, or any crash or anything of that kind?
A. No, sir.

Q. Did you see an automobile pass you just then?
A. I don't remember seeing one.
Q. Now, did you see this automobile stop to let a motor
cycle pass?

A. I didn't see any automobile or motorcycle either.
don't remember seeing them.

I

AVitness stood aside.
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J. F. SMITH,
a witness on behalf of the defendant, being first
duly sworn, testified as follows:
EXAMINATION IN CHIEF.

By Mr. McGuire:
Q. Where do you work?
A. Virginia Electric & Power Co.
Q. What is your job?
A. Street cars.

Q. W-ere you working for the company last December?
A. Yes, sir.

Q. Were you on Hull street on the evening of December 13th
about around half past seven or eight o'clock?
A. Yes, sir.

Q. Do you know anything about an accident that happened
at 40th, or near 40th, and Hull streets on that evening?
A. Yes, sir.
Q. Where were you when the street car that was in the ac-
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cident, driven by Mr. Elliott, was at the end of the line at
43rd. street?

A. 35th and Hull.

Q. Could you see any car at 43rd street?
A. Yes, sir.

Q. Coidd you teU anything as to what he was doing up
there?

A. No more than I noticed he switched his headlight. That
is about the only way I could tell.
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Q. How did you notice he switched the head

light!
A, On this end when he went up there wasn't any light.
After he got to the end of the line he switched it and made a
light on this end.
Q. Was your car following his car!
A. Yes, sir.
Q. You were the next car!
A. Yes, sir.
Q. As Elliott's car came down did yon see it?
A. Yes, sir.
Q. What were you waiting for!
A. Waiting for him to come out of the single track,
Q. Does 35th end the double track?
A. Yes, sir.
Q. When it got down to 35th what would his car do?
A. Switch off on the double track.

Q. AlS his car was coming down from the end of the line
towards you, could you see the headlight?
A. Yes, sir.
Q. Was it burning as it came on down?
A. Yes, sir.
Q. Did you notice when his car came to a standstill?
A. Yes, sir.
Q. Was the headlight burning up to that time?
A. Yes, sir, burning up to that time.
Q. When his car didn't come, what did you do?
A. As soon as I noticed he had stopped and peo-'
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something had happened, and I went up on the
single track where he was at.
Q. Did you pick up passengers?
A. I went to where he was at. The I got out and asked him
had he called the ambulance for these boys. He said he had.
It wasn't anything I could do, so I changed my trolley and
came on back to town.

Q. Did you pick up passengers on his trip!
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A. Picked up passengers all the way back to town.
•CROSS EXAMNATION.

By Mr. Williams:

Q. Did you notice the headlights of an automobile coming
up the street?
A. No, sir.

Q. Didn't notice the headlights of an automobile?
A. No, sir.

Q. Didn't notice the headlights of a truck or bus or any
thing of the kind?
A. No, sir.

Q. What time were you due at 43rd street?
A. At 7:28.

Q. What time was Elliott due there?

A. I don't know exactly, but he was due there something
like four or five minutes ahead of me.

Q. When you got there did you see any bodies at all?
A. Yes, sir.
Q. Where were they?

A. Two were lying in front of the car and the third man
was over on the sidewalk.

Q. Was there any dent on the street car?
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A. Yes, sir. I noticed a dent on the left corner

of the street car coming this way, headed this way.
Q. Same side the bodies were on or the opposite side ?
A. Same side.

Q. Same side the bodies were on?
A. Yes, sir.
Q. Did you try the brakes of Elliott's car?
A. Didn't touch it at all.

Q. Where did his car go?
A. When I left, it was standing where the accident hap
pened.
Q. When you came back wdiere did his car go?
A. I don't know; I wasn't there.

Q. Suppose you have got a leaky air pipe (the air pres
sure puts on brakes), suppose there is a break in it, what
happens to your brake?
A. You will notice that on the brake.

Q. Can't put it on, can you?

A. Yes, sir. It takes some time for the air to leak out of
the tank.

Q. What size tank is it?
(Indicating.)

big?

Is it that big, that big, or that
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A. I would say it is something like three feet long.
Q. About how square? A foot square or half a foot?
A. I would say from 12 to 18 inches.
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Q. By three feet?
A. Yes, sir.

Q. How much pressure do you need to put on the brakes?

A. Anywhere from 50 to 70 pounds.
Q. How much pressure will that tank hold?

A. I don't know exactly. They have a governor that cuts
it off around 70.

Q. Suppose it has a hole in it and don^t work the governor,

can it lock the brakes, if it don't have 70 pounds, with air
released from the pipe?
A. I never had that to happen to me.

Q. What happens to an autombile tire when it gets a hole
in it?

A. It goes flat.

Q. Same thing in an air pressure tank; when it gets a hole
in it, it gets flat, don't it?
A". Not as suddenly as an automobile tire.

Q. It gradually goes down, doesn't it? Now, did you no
tice lights on the bus or automobile? You said you didn't
though.
A. No, sir.

Q. Was this your last trip?
A. No, sir.

Q. This was your first trip?
A. No, sir.

Q. Did you have any passengers on your car?
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A. I don't remember at the time.

Q. Were you working on your change or any
thing?
A. No, sir.

Q. Weren't fooling with anything? You were looking
straight ahead?

A.
Q.
A.
Q.

Looking straight ahead.
Whereabouts were you?
In the seat, sitting besides the switch.
You say you could see lights turn on?

A. Yes, sir.

Q. That is the only lights you noticed?

A. That is really the only light I particularly noticed, be
cause I was waiting for Mm to come out of the single track.
Q. Suppose thislightdidn't p^s there until 7:40, would you
say you had seen it?

0. E. Braswell, Admr., y. Va. Elec. & Power Co.

119

"Witness: Pass where?
Mr. Williams: At 40th street.

Witness: Suppose it hadn't passed at 7:40?
Mr. Williams: Suppose this light you talk about passed
at 7:40, would you know anything about it I

A. This happened before 7:40. It happened at 7:28, some
where about 7:25, or, I guess, about 7:28.
Q. What day of the week was it?
A. Thirteenth.

Q. Thirteenth day of the week?
A. Of the month.
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Q. Was it Sunday or Saturday?

A. I don't remember the day.
Q. When is your pay day?
A. 8th and 23rd.

Q. You remember those dates, don't you?
A. Yes, sir.
Witness stood aside.

Mr. MeGruire: Here is a map the city provides for the com
pany for laying off its tracks on Hull street. It is agreed
by counsel that that may go in without putting on a witness
to prove it.

Note: Map filed, marked Defendant's Ex. #1.

w. E. McDowell,^
a witness on behalf of the defendant, being first duly sworn,
testified as follows:
EXAMINATION IN CHIEF.

By Mr. McGuire:
Q. What is your name and occupation?
A. W. E. McDowell.

Q. Where do you live?
A. 102 E. 39th street,

Q. Occupation?
A. Accountant, C. & 0. Bailway.

page 145 [•

Q. How long have you been with the C. & 0.?

A. Since August 15th, 1922.
Q. You live on the south side of the river?
A. Yes, sir.
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Q. How long have you lived on the other side of James
Biver?

A. Since September 1st of last year, 1930.
Q. Were you living over there in December, 1930?
A. I was.

Q. This case involves an accident at the comer, or near the
corner, of 40th and Hull streets on the evening of December
13th, between seven and eight o'clock. Were you in that
neighborhood at that time?
A. I was on the corner of 39th and Hull streets at the
time of the accident.

Q. Who was with you?
A. My wife and little girl.
Q. What were you doing there ?
A. Waiting for a street car.
Q. As you were waiting for the street car, did you stay on
the corner or did you go in the street or what did you do?
A. As the car was approaching we stepped over into the
street to go to the car track to board the car.
Q. How did you know the car was approaching?
A. Could see it.

Q. How far off were you, when you saw it, from the car?
A. You could see it clear up to where it turns back. Of
course, we wouldn't step off the curb at first; we

page 146 [ would step off probably about the time it was
passing 40th street, one block away. Depends a
little on the flow of traffic that we had to cross.

If there was

considerable traffic behind we might go over a little earlier,
and we might wait to avoid traffic if it was slow.
Q. When you said you saw this car approaching you went
out into Hull street?

A.
Q.
A.
back
Q.
with
A.
Q.

Yes, sir.
About where was the car then?
At the time we started I presume the car was a little
of 40th, between 40th and 41st.
Well, now, when you went out in the street, who was
you?
My wife and little girl.
What age is your little girl?

A. She is five now.

About four and a half at that time.

Q. As you came up to the track, were you waiting there
for the street car?

A. Yes, sir. We stepped over near enough the track to sig
nal the man in case he wasn't stopping. I always do that.
I always get reasonably close to the track, in fact, .-just close
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enough so it will not hit me. You have to do that in order
to get in the clear from traffic.
Q. Did the car, which you saw coming between 40th and
41st streets, come on and pick you up at 39th?
A. It did not.
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Q. While you were waiting for it, did any other

vehicle pass you?
A. Yes, sir.
Q. Anything pass you in front of you, between you and the
west side of Hull street?

A.
Q.
A.
Q.
A.

Yes, sir.
What?
Motorcycle.
How did you happen to notice that motorcycle?
A motorcycle makes considerable noise, and my little

girl I cautioned to be careful about crossing the street, about
watching traffic—

Mr. Williams: I object to that.
The Court: Tell what attracted your attention.

A. (Continued.) Well, the sound of the motorcycle
tracted my attention.

at

By Mr. McGuire:
Q. Where was the motorcycle when you heard this sound?
A. Coming from 38th up towards 39th.
Q. About how far off was it when you first noticed it?
A. You notice the exhaust of a motorcycle for at least a
block I should say.
Q. Tell about the distance you noticed it this time.
A. I should imagine it was from a half to a block, anyway.
Q. What did you do? Did you actually see it

page 148 [ pass you?
A. No. The little girl was rather nervous, and
at the instant the motorcycle passed, I stooped over rather
close to her and spoke to her to quiet her a little. In traffic
that way, a child, excited, is liable to jump into traffic, as
liable as to jump out, especially one that age.
Q. You didn't see the motorcycle?
A. I didn^t see the motorcycle as it cross 39th street.
Q, Did you hear it go by?
A. I heard it.

Q. You couldn't tell the speed of it, I suppose?
A. Well, you can come pretty close to estimating the speed
by the exhaust.
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Q. What was the speed then?
A. I should say the speed was from thirty to forty miles
an hour.

Q. After you heard the motorcycle pass you, what next at
tracted your attention?

A. The crash when it struck was really the next item that
attracted my attention.

Q. When you heard the crash, what did you do?
A. I heard the crash, heard the motorcycle racing, and
about the same time I heard moans from some of the fellows
that were hurt. However, I don't think there was more than
one that was then crying.
Q. What did you do?
A. I thought probably I might be able to render some as
sistance, and hurried up there.
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Q. Did Mrs. McDowell go with you?
A. No, she did not.

Q. Before you left, did you notice whether any people were
opposite you on 39th street?
A. Yes, sir.
Q. Do you know who they were?

A. I did not at the time but I found out later they were Mr.
and Mrs. Petticord and their little girl.
Q. When you went up to render assistance, you found the
street car standing, did you?
A. Yes, sir.

Q. Did you notice about where it was standing?
A. It was standing almost the length of itself beyond 40th,
between 40th and 39th streets. I think it had 40th street just
about cleared.

Q. Did you notice whether there was a dent in the street
car?

A. Yes, sir.
Q. Where was that dent?

A. Just about over the right hand track, that is, going out
Hull street, southbound.

Q. That would be at your right hand?
A. Yes, sir.

page 150 1-

CROSS EXAMINATION.

By Mr. Williams:

Q. You said you had to give the child so much attention and
tell her to be careful. Why didn't you hold her hand?
A. I held her hand.
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Q. In addition to holding her hand, you had to tell her not
to run away, did you?

A. No, I didn't have to tell her that; but she was rather
nervous, and I did what I could to quiet her,
Q. You mean she wasn't used to seeing motorcycles and
was frightened?
A. She usually g^ts nervous from anything of that sort,
Q. How about a street car? Does she get nervous at that?
A. No,

Q. Nor railroad train?
A. No.

Q. Children like to see them, don't they?
A. She hadn't been warned of the danger so much of that
kind of traffic as of 'automobile traffic.

Q. You mean she might run in front of a motorcycle, look
ing at it, rather than in front of a street car or bicycle or
something else? Is that what you mean?
A. At any rate, I wanted her to get quieted down.
Q, Show the jury what you did. Bob up and down like
that ? (Indicating.)
A. She was rather fidgety. I had her by. the

page 151 [ hand, naturally. There was no harm to speak to
her.

Q. Didn't have her by both hands?
A. No, sir. She wouldn't be able to walk very well if I
did.

Q. You were so busy with the child you didn't look at au
tomobiles or the motorcycle?
A. I didn't see the motorcycle.

Q. You hazarded a guess to this jury it was going thirtyfive or forty miles an hour, didn't you?
A. I didn't hazard a gniess.
Q. What did you do?

A. You can judge the speed of a motorcycle about as good
from
Q.
A.
Q.
A.

the exhaust as seeing it.
Do you mean I can or are you talking about yourself?
Talking about myself.
You can judge by the exhaust of a motorcycle?
Whether it is going at a normal rate or slowly.
Q. Suppose the exhaust pipe is broken aiid the motorcycle
is missing, and not looking at it, and handling a nervous chUd,

can you tell whether it is going one mile or forty miles?

A. The exhaust pipe don't make the noise. It is the en
gine.
Q. If the exliaust pipe is broken it don't make more noise?

A. Yes, sir, but at the same time the speed would be as
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easily discernible in case the exhaust pipe was off as if it
was on.

Q. Does it make more noise when in first gear or second or
third?

page 152 }•

A. Exhaust comes from the speed of the en
gine, not from its gear.

Q. You don't think first gear or second would make greater
noise than third?

A. If you obtain greater speed, higher gear would make
less noise.

Q. If it was making a lot of noise in second gear—
A. Don't run very fast in second?

Q. It it was in second gear at the time the boys were kUled,
it was not running very fast, was it?
A. Not likely.

Q. You can go out and examine the motorcycle and you will
find it was in second gear, locked by the impact of the street
car. I assure you that so you can answer this question. Can

you tell this jury, or do you tell this jury, now it was going
forty or thirty-five miles an hour?

A. As I said, I was judgiug the speed by the exhaust. The
concussion might have sifted the gears. I am not a motor

cycle mechanic, but I imagine it could be possible.
Q, Did you ever drive a motorcycle?
A. Never did.

Q. Drive an automobile?
A. A little.

Q. Don't you know you have to shift them into little in
terlocking things—^little grooves that you have to shift?
A. I don't know just the arrangement on a mopage 153 [• torcycle.
Q. Mr. McDowell, aU that you know about it is

that you were fooling with your little nervous child; that you
heard a crash; is that right?

A. No. As the motorcycle passed me I was considering
the child. Then it had to run almost a block before the crash.

Q. Where was the bus driver at that time? Did you see one?
A. I didn't notice the bus I don't think.

Q. You didn't notice the bus driver at that time?
A. I don't think I did.

Q. Where were you stepping from about that time?

A. Stepping from the curbing, or, rather, we hadn't stepped
from the curbing, but just about the point in the street where
you would board a street car.

Q. You didn't see any automobile pass you right there, com
ing around 39tlL street, did you?
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A. I wasn*t interested in that traffic. I wasn't in that chan
nel. I was in the channel of traffic bound for town.

Q. I ask you, whether you were in that channel or not, did
you see any traffic pass from 39th into Hull?
A. I didn't notice it.

Q. You don't know where that motorcycle started from, its
last stop before the crash, do you?
A. No.

Q. Don't know where it started from?

A. No. I didn't have any schedule of it.
Q. Supposed it was running without written schedule and
stopped at 39th street, you don't tell the jury that
•page 154 }> it didn't do that?
A. It certainly didn't stop at 39th, because that
is where it passed me.
Q. As it passed you it didn't stop?
A. No, sir.

Q. H-e either stopped before or afterwards, after you saw
it?

A. I don't want to tell the jury I saw the motorcycle at all.
Mr. Williams: Well, just stand aside if you didn't see that.
Mr. McGuire: I object to that sort of remark.
BE-DIRECT EXAMINATION.

By Mr. McGuire:

Qi. I couldn't catch what Mr. Williams' question meant
when he asked you whether something passed you at 39th
street. Was it the street car you meant didn't pass you at
39th street?

A. That was the car that we had gone out to board. The
car that we originally stopped there to board, that is the one
that didn't pass me.

Q. You don't know whether the bus passed you or not?
The Court: You are going back over again. He testified
he didn't see the bus and didn't see the automobile coming
into Hull street. He was looking for a street car and didn't
see anything but the street car, and heard the motorcycle. Is
that right?

Witness: I was looking for a street car on the inbound
channel.

Witness stood aside.
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MRS. W. E. McDOWELL,
a witness on behalf of the defendant, being first

duly sworn, testified as follows:
EXAMINATION IN CHIEF.

By Mr. McGuire:

Q. Mrs. McDowell, were you with Mr. McDowell on the eve
ning of December 13th, 1930, at the time of an accident at 40th
and Hull streets?
A. Yes.

Q. I wish you would tell these gentlemen where you and
Mr. McDowell were, and who was with you and Mr. Mc
Dowell?

A. My baby, who was about four and a half years old then,
was with us, and we were standing on the curb when the car

started down the hill, and, when it just had passed the regu

lar stop at 40th Street, we made our way on out to the street
car line at 39th to get on.
Q. You were standing on the comer when the car started
down the hill. Were you trying to take that car?
A. Yes.

Q. You came off when the car started down the hill. Could
you see it?

A. Of course. Yes, I could.

Q. How could you see it? How could you tell what it was?

A. Because it was lighted.
Q. Could you sec the headlight?
page 156 }•

A. Yes, I saw the headlight,

Q. Was it light in the car?
A. Yes.

Q. Did that car come all the way to 39th street and pick
you up?
A. No.

Q. Tell what that car did do.

The Court: Tell what you know about this accident.

A. When it had just passed the last stop, we made our way
overto take that car, and then it stopped, and I wondered why
it was stopping there; I didn't see anybody to get on, and I
was wondering why it didn't come on, because I was in a

hurry; I wanted to take it. My mind was on the baby. Traffic

was going behind us, and she was excited.

Then I heard a

crash, and, glancing up there, I saw men falling. Anyway,
they were falling, men were falling and just groaning.
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Q. You say you wondered that the car didn't come on.
you notice whether the car was moving or standing still? ^,
A. It was standing still. I wondered why it was stopped.
Q. Wher€ was it standing, could you tell, as to 40th street?
A. Just passed 40th street.
Q. How about the headlight at that time? Did you see it?
A. Yes.

Qt. As I understand, you didn't see the <}ollision?
The Court: She heard a crash and it looked like men wer^

falling.

Q. Did you hear the crash before or after the street car
came to a standstill?
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A. After.
Q. Can you tell us whether, while you were
standing there, a bus of the street ear company came out 39th

street?

A. Yes.

CROSS EXAMINATION.

By Mr. Williams:

Q. Did the bus go up Hull street or go down Hull—south
or north?

A. It didn't go on Hull street at all. It only turns there
and goes back.
Q. You were standing at that time? When the bus came
out there where were you standing?

A. When the bus came up to 39th street and stopped it dis
charged passengers—^a passenger on the bus—and then when
he came across street, which is his custom, to cross and turn
right at that corner and go back 39th, I was on the curb when
he turned and started back after the accident.

Q. Was that before or after the accident?
A. Just after.

Q. How long after would you say?
A. That was almost instantly. It all happened right along
together. I can^t tell you.
Q- What time was it that you moved out into the street and
tried to avoid traffic behind you?
A. When I was waiting to get on the street car.
page 158
Q. When you were waiting for the street car
what traffic was passing behind you?
A. I don't know.

Q. You told the jury some traffic was passing behind you
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when you were waiting for the street car. Whereabouts were
you waiting for the street car?
A. There is always traffic—

Mr. Williams: I am not talking about always. I am talk
ing about this night. I object to "Always". W-e are not
talking about yesterday.
A. (Continued) Well, this night, there were automobiles
and a racket—^noise—and my baby always gets nervous, and
she grabbed hold of both of us, and my mind was on her and
on getting the street car.

Q. You were standing in the street right at the crash, wait
ing for this street car at 40th street?
A. I was standing at 39th waiting for the car that had
stopped at 40th.
Q. Didn't you tell the jury you had stepped from the curb
and walked to it as it got near 40th street?
A. As it passed the stop at 40th.
Q. And walked towards the track?
A. Yes.

page 159 [

Q. As it passed 40th you walked towards the

track? What part of 40tli street was it near when
you stepped from the curb and how far did you walk?
A. I don't know the distance.

I walked to the track.

If

you have been out there, you can tell.

Q. Was it entering 40th street when you started from the
curb?

A. It was just passed the 40th street car stop.
Q. Then you walked to the car track to get on?
A. Yes.

Q. Took your position to get on? Is that right?
A. Yes.

Q. How long had you been standing there when you heard
a crash?

A. Just a very few minutes. I noticed the car had stopped
and was wondering why it was stopping there, and then in
stantly I heard a crash.

Q. When you saw it passing the stop at 40th street you
walked from the curb over there and stood a few minutes be

fore you heard the crash? That is right, isn't it?
A. That is right.
A. It was just around us and about us. It was enough
racket and confusion that night to make the baby nervous and
I was busy to see that nothing was going to hit her on that
side.
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Q. If you were so busy seeing nothing was going to hit her,
why didn't you wait until the street car had gotten closer be
fore you left the curbing?
page 160 }•
A. It has been our custom, when a car leaves
another stop, to make our way out to take it, be
cause I think it is a city law that all traffic must stop when
you are boarding a car.

Q. Mrs. McDowell, you didn't go over to the corner, did
you—didn't go to the accident?

Where did Mr. McDowell

go?
A. He went to the accident.

Q. How long did he stay?
A. I don't know. He didn't stay so very long. We left on
the next street car.

Q. On the next street car?
A. Yes.

Q. This car didn't come down towards you, did it, this,
street car that had the wreck?
A. No.

Q. It did not?
A. No.

Q. It stayed up there at 40th street, or do you know?
A. It was at 40th street when I left.

Q. It was at 40th street when you left, and you left on an
other car?
A. Yes.

Q. Were there many automobiles coming north or east on
39th street when you were there?
Witness:

North and east on 39th?

Mr. Williams: Excuse my points on the compage 161 [- pass.
The Court: Ask the question again.
Q. Were there many automobiles that came east on 39th
street while you were standing there on the curb and walk
ing out to the street car?
A. I didn't know traffic traveled 39th southward.

nothing to do with me.
attention to.

I noticed the bus.

Q. You didn't
traffic is all you
A. That is all
Q. You didn't
A. No.

It had

Hull street was what I was paying

notice any other automobiles?
noticed; is that right?
in particular, yes.
see any motorcycle?

Hull street
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EE-DIRECT EXAMINATION.

By Mr. McGuire:

Q. Do you know the man that drives that bus ? Do you know
a man named Bowlin who drove a truck?
A. No.

By Mr. Williams:

Q. Did you see Mr. Thames at the street car office when you
all went up there preparing* this case?
A. Yes.

Witness stood aside.

w. E. McDowell,

a witness on behalf of the defendant, being recalled for fur
ther cross examination, testified as follows:
CROSS EXAMINATION (Continued).

page 162 \ By Mr. Williams:
Q. You said you knew Mr. and Mrs. Petticord.
You met them at the street car company's office, didn't you?
A. Met them this morning.
By Mr. McGuire:

Q. Met them this morning?
A. Yes, sir.
Witness stood aside.

Note: At 5 P. M. court adjourned until tomorrow, June
11th, 1931, at 9:30 o'clock A. M.
SE.COND DAY.

June llth, 1931.

Court met at 9:30 A. M., pursuant to adjournment.
W. H. ATKINS,
a witness on behalf of the defendant, being first duly swom,
testified as follows:
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EXAMINATION IN CHIEF.

page 163 }- By Mr. MoGuire:
A.
Q.
A.
Q.

Q. Mr. Atkins, where do you live?
I live at 4100 Broad Rock Road. You mean at present?
Do you live in Richmond?
Yes, sir.
Where were you living last December?

A. 4100 Broad Rock Road.

Q. Working where?
A. For W. D. Timmons.

Q. What sort of work do you do ?
A. Painter. Last year I was living on Broad Rock Road.
That is on the other side of the river,

Q. Comes into Hull street?
A. Yes, sir.

Q. The case we are trying involves an accident that hap
pened at or near the corner of 40th and Hull on December

13th, somewhere around half past seven in the evening—^be
tween seven and eight. Were yon in that neighborhood at
that time?

A. Yes, sir, in half a square of the accident.
Q. Where were you going?
A. Towards the end of the car line,

Q. You were walking south?
A. Yes, sir.
Q. You were facing that way?
A. Yes, sir.
page 164 }•
Q. Did you see the street car before the acci
dent?

A. Yes, sir.
Q. Can you tell us whether ro not it had a headlight?
A. Yes, sir, I think it did.

Q. Did you see it coming along up 40th street?
A. Yes, sir.
Q. Can you tell us whether it stopped at 40th street?
A. I don't remember whether it stopped at 40th, but it
stopped on the other side of 40th, just this side.
Q. Where was the rear?
A. About a car length from the intersection.

Q. Was the whole car beyond 40th street, or approximately?
A. Just the length of the car.
Q. Did you see the motorcycle?
A. Yes, sir.
Q. Can you tell us whether or not the car had come to a
standstill when the motorcycle ran into it?

132

Supreme Court of Appeals of Virginia.

A. The car was standing still.
Q. Did the motorcycle pass you?
A. Yes, sir.

Q. Can you tell us about how fast it was going?
A. I am not a judge of speed, but it was running pretty fast.

page 165 [•

That is all I could say.

Q. Can you tell us whether it was going thirty

or forty miles an hour?

Mr. Williams: I object. Why not say twenty-five or ten?
The Court: He testified he is not a judge of speed, but it
was going pretty fast.
By the Court:
Q. Do you know when a car or motorcycle or automobile is
going 35 or 40 miles an hour?

A. Not without some way of telling.
By Mr. McGuire:
Q. Did you notice whether or not there were any automo
biles parked at the curb there on the west side of Hull, right
hand side as you face south?
A. I didn't see any.
CROSS EXAMINATION.

By Mr. Williams:
Q. Now, Mr. Atkins, please give me your initials.
A. W. H.

Q. You are a painter?
A. Yes, sir.
Q. You said you just think the street car headlight was
burning; you are not sure of that, are you ?
A. WeU, it was burning when I got there, and I was about
half a car length away.

page 166 [

Q. You were just thinking the street car light

was burning when you testified a minute ago,
weren't you? You just think; you are not certain of that;
isn't that right?
A. Yes, sir. I wasn't certain.
Q. Mr. Atkins, about what time of night was it?
A. I couldn't say exactly, but it was late in the afternoon—«
late in the evening.
Q. It was very dark there, wasn't it?
A. No, sir, not very dark.
Q. You mean it was a moonlight night?
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A. It wasn't moonliglit but it wasn't dark.
Q. What do you mean when you say it wasn't dark? It
was well lit up?
A. Just about dusk.

Q. You were asked if you saw the street oar stop at 40th
street. You didn't see it stop at 40th, did you? It made no
stop at 40th?

A. I couldn't say. I don't know whether it did or not.
Q. The headlight of the motorcycle was burning, wasn't it,
or did you notice that?
A. No, sir.
Q, Didn't notice that?
A. I noticed it but I couldn't tell. It was not burning when
it passed me. If it was burning I don't know; I just couldn't
say. After the accident the light wasn't burning,
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Q. It was burning after the accident?
A. It was not.

Q. You don't know that Mr. Bowlin turned the motorcycle
light out, do you?
A. No.

Mr. McGuire: I object.
The Court: Objection sustained.
By Mr. Williams:
Q. Now, that is all you know about it, isn't it?
A. Yes, sir.
Q. Did you go over there and hear any conversation be
tween Mr. Thames and the motorman—

Mr. McGuire: I object.

The Court: I will admit that. Did you hear the question?
A. No, sir.

The Court: Your answer is you didn't hear any conversa
tion?

Witness: No, sir, I didn't answer that.
The Court: Did you hear any conversation—
Witness:

Between who?

Mr. Williams: Mr. Thames and the motorman, about the
headlight being on the wrong end.
Witness:

I didn't hear it.
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By Mr. Williams:

Q. Were you around the motorman at any time immedi
ately following the injury?
A. Yes, sir.

page 168 [•

Q. Did you hear anyone tell the motorman—

The Court: Did you hear any one make any statement to
the motorman?

Witness: ISTo, sir.
Mr. Williams: About the lights.
Mr. McGuire:

He said he heard no statement.

Mr. Williams: I want to ask him if he heard this particu
lar statement made in the presence of the motorman.
Mr. McGuire: I object to that.
By Mr. Williams:
Q, Did you hear this statement made to the

motorman:

'''^^at the hell the light doing on the rear end of the car

there?'*

The Court: I will let you answer that.

A. I didn't hear any such statement.
By Mr. McGuire:

Q. You saw the bodies lying there, did you?
A. Yes, sir.
By Mr. Williams:

Q. Did you go there and notice sand on the track where the
street car stopped, and just before it stopped?
A. I did not.
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Q. Didn't pay attention to that?
A. No, sir.

Witness stood aside.

R. L. GOODE,

a witness on behalf of the defendant, being first duly sworn,
testified as follows:

EXAMINATION IN CHIEF.

By Mr. McGuire:

Q. Mr. Goode, you are on the police force, are you not?
A. Yes, sir.

Q. Were you called to 40th and Hull streets on the night
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of December 13th last at a collision of a motorcycle and street
car?

A. Yes, sir.

Q. When yon got there had the ambulance arrived!
A. No, it hadn't gotten there when I got there.
Q. Had the bodies of the boys injured been moved?
A. Yes, sir.

Q. Canyou tell us whether or not the street light on the cor
ner was burning?

A. Yes, sir, it was burning.
Q. Were you the only policeman called?

A. I was the first one there. If any came up, they came
up afterwards, after everything was over. I got there after
everything was over. I don't recall any more doming up
there. I just took a report and left.

page 170 j- * Q. When you got there was the headlight on
the street car facing Richmond burning or not, do
you recall?
A. I don't recall.

CROSS EXAMINATION.

By Mr. Williams:

Q. Mr. Goode, did you notice sand that had been smeared
on the track where the street car had stopped? Did you no
tice that?

A. No, sir.
Q. The street car was still there, was it?

A. Yes, sir, it was there when I got there.

Q. How long before they took that away? How long after

that was it?

A. I told them to move it I reckon about five minutes after
I got there.

Q. Which way did it go?
A. Went on to Richmond.

Q.
A.
Q.
A.
Q.
A.
went.

Came on this way?
Yes, sir.
Did you come on down with it?
No, sir.
Were you on a motorcycle?
I came back in an automobile. I don't know where that
I know it left there.

Q. It came away on its own power?

page 171 }>

A. Yes, sir.

Q. Did you see it pick up passengers as it came
to Richmond?
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A. No, sir, I did not.
Q. After the street car left, you left?
A. I left.

Q. You don't know the width of 40th street, do you?
A. No, sir, I don't know the width of it.
Q. That street light that you mention, Mr.

Goode, that

would be on the southeast corner?

A. Yes, sir.

Q. And the injury occurred north of the northeast corner,
didn't it?

A. That is right.
The Court:

Northwest corner.

Witness: Yes, sir, the northwest comer. That is right.
By Mr. "Williams:
Q. North of the northwest corner?
A. Yes, sir.
Q. In other words, the street light was furthest from the
point of the accident as to any of the corners there?
A. Yes, sir.
Witness stood aside.
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H. L. THOMPSON,

a witness on behalf of the defendant, being first
duly sworn, testified as follows:
EXAMINATION IN CHIEF.
.1

By Mr. McGuire:
Q, Mr. Thompson, what is your occupation?
A. Motorcycle mechanic.
Q. Where do you work?

A. C. W. PinneU.

®

Q. I asked you this morning if you would examine the Harley-Davidson motorcycle that was in an accident last Decem
ber. Did you examine that motorcycle?
A. Yes, sir.
Q. What size is that, twin cylinder or what?
A. Twin cylinder, 74 cubic inches, Harley-Davidson.
Q. What speed will a motorcycle like that get up at second
gear?

Mr. Williams: If Your Honor please, I object.
The Court:, Objection sustained to the form of the ques-
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tion. Base your question on the evidence and as to the con
dition of the motorcycle at that time.

Mr. McGuire: Several witnesses for the plaintiff were
asked about the speed of a motorcycle in second gear, and
this man has seen this motorcycle. I ask him what a motor
cycle of this sort can do in second gear.

page 173 }•

The Court: The evidence is that the motorcycle
was missing on one spark plug.

Mr. McGuire:

I will come to that.

The Court: You ought to embody it in your question.
•Mr. McGuire: My idea was to first ask a normal condition,
and then this one.

The Court: What has a normal condition got to do with
it? This motorcycle was missing, it is said.
By Mr. McGuire:
Q. It has been testified in this case that this motorcycle was
missing on one cylinder. It has also been testified by one of
the men who made the statement that he had been riding on

the motorcycle all day long. He then brought that down to
from one o'clock on until about seven o'clock in the evening.
It has also been testified that there were three boys on this'
motorcycle. First of all, is it built to carry three people?
A. No, sir.
Q. Is it safe to carry three people?
A. No, sir.
Mr. Williams: I object to that.
The Court:

I will admit that.

Mr. Williams: Exception.
By Mr. McGuire:

Q. How many is it supposed to carry?
A. One.

page 174 [>

Q. Under the conditions.I have described, with

three boys on the motorcycle, in second gear, how
much speed can it get up?
A. Anywhere from forty to forty-five miles and hour.
Q. Will such an automobile pick up quickly?
A. Yes, sir.
Q. One thing I asked was that you examine the motorcycle
in its present condition to see if you could tell— Tell us, first,
where is the shift lever, or gear shift; in high, low or second
gear?
A. Second gear.
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Q. Can you tell us what would cause it to be in second gear

by the condition of the motorcycle?
A. Bottom of the lever was hit by the impact and probably
drove it in that condition.

Q. Could you tell from the bottom of the lever in its pres
ent condition whether or not such a blow, if received, would
drive it into second gear?
Mr. Williams: I object to that.

The Court: Pie may testify as to whether a blow of that
kind could drive it into second. You said "would" drive it.
Mr. McGuire: "Would" meant "could" at that time.
The Court:

"Would drive it" means that

the accident

caused it to go into second gear.
Mr. McGuire: I intended to ask the question in the lan
guage which you now suggest, which I shall adopt with great
pleasure.

page 175 }• By Mr. McGuire:
Q. Could such a blow as that drive it in second
gear?
A. Yes, sir.
Q. From where?

A. From high gear.
Q. Would you explain to us how that would happen? Here
is a rough diagram that you made that you can use. (Hand
ing witness diagram.) Can you explain how that would hap
pen? By that I mean that such a blow as this motorcycle re
ceived could drive the gear shift lever from high into second
gear?
Mr. Williams:

This man doesn't know whether a steam en

gine or a great, big man with a sledge hammer hit that mo
torcycle. He doesn't know where it came from or anything.
The Court: He has testified that at the request of counsel
for the defendant, he made an inspection and examined the
motorcycle and ascertained it had received a blow.

Is that

correct?

Witness:

Yes, sir.

The Court:

It is immaterial what caused that blow.

He

can testify now as to the mechanism of the gears, and how any
kind of blow, such as this motorcycle received, could put it
from high to second.
Mr. Williams: I note an exception.
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(The diagram is filed in the Clerkoffice of the Supreme

Court of Appeals.)
page 176 \

Witness:

Who do you want to explain that

diagram to?
Mr. McGuire: The jury,

A. We have a shift in here. This lever runs through here.
You call these notches. That is a cross section. This is high
gear. This is second gear here, and in this notch is neutral.
In this notch is low gear,

Mr. McGruire: I will ask you to put L, N., S. and H. op
posite the proper notches, which stand for low, neutral, sec
ond and high.
Note: Witness marked as indicated, and diagram was filed
and marked Ex. Thompson #1.
A. (Continued.) This is a top view. This is sitting up.
This lever runs up .here. This lever is now in second gear.
It could have been in high gear but the impact of the blow
could have thrown it up there, but it could not have thrown
it in neutral or low on account of hitting against this notch.
When that struck against that notch it drove this back here.
There is the transmission in low gear. The transmission of
the motorcycle now is in low gear. The lever is bent here,
and this lever is supposed to be straight. It is now in a po
sition like that. The machine is in low gear.
Q. If the lever were in low gear, would it move back in
any other gear?
A. No, sir. If it was in neutral, it would stay
page 177 j- in neutral.
By Mr. McGuire:
Q. If it were in neutral, the blow would not knock it to low
or to second; is that right?
A. No, it wouldn't knock it. The lever would be over here,
and it would knock the lever clean around here.

There is

no gear lock on the transmission. This particular model has
no gear lock. You can shift gears without throwing the
clutch out.

Q. It it was in neutral, could it be knocked to second or
low?

A. No, sir. When you hit this lever here, you will drive it
this way.

That is on a level here.
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Q. Only place it could have knocked it would be high gear?
A. Yes, sir. It couldn^t go any further than you see. The
transmission is here, you see. The motorcycle is in low
gear now. Tlie impact put that in low. The lever could have
been knocked here.

Q. You couldn't knock it from low to second?
A. No, sir, not with the impact here. (Indicating)
Q. As I understand, Mr. Thompson, a blow such as this
lever received at the bottom of it could only knock the top of
that lever forward?

A. That is all.

Q. And from the evidence now, showing the effect of the
blow received, there is a blow from the front towards the
back; the shift itself has been put into low?

page 178 [-

A. Driven into low gear.
Q. But the lever on top of the tank is in second
gear, but the gear shift itself on account of the blow received
knocked it into low?

A. Yes, sir.
By Juror:

Q. Is there any way of showing what gear the motorcycle
was in when it was struck?

A. Either second or high, one of the two. It is only two
gears it could have been in, second or high, when it was struck.
By Mr. McGuire:

Q. Had you ever seen this motorcycle until to-day?
A. No, sir.

Q. You saw it this morning?
A. Yes, sir.
CROSS EXAMINATION.
i

By Mr. Williams:

^ Q. Mr. Thompson, the gentleman anticipated my ques
tion. The first one out of the box was not asked you by my
distinguished friend, if it was in second gear there was a
notch that would have kept it in second gear; is that right?
A. Yes, sir.

Q. You said there was no notch from high. Isn't that a
notch there?

What is that but a notch?

A. It is not a notch to keep it from going into second from
high.

page 179 }-

Q. What is that notch right there for?
A. To keep it from going back into high when
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you are pulling it backwards. Blow wouldn't send it that
way.

Q. If this lever it right up here at the "H" how can that
pass this notch here any easier than it can pass this notch,
or that, or any other notch?

A. In the direction the blow was going it can pass that
notch but you can't hit it up against this. (Indicating)
Q. I can't understand the difference between sliding
through one notch and not the other. How is that?
A. That is the mechanism. You ought to understand the
drawing.
Q. This lever is over here. Now, if a blow was struck here

and that lever touches that notch right there, how can it slide
around there?

A. It don't touch that notch. That notch is cut the op
posite way. Here is a cross section of the lever. That is the
same as if you cut it off with a hack saw. You understand a
blueprint, of course. You went to school. This is a cross

section. That will slide up there, but it wUl not push this ott'
this gear shift and go past that notch. It is lilce a marble—
will roll down there and there but will not roll in that cor
ner.

Q. This is a cross section?
A. Yes, sir.

Q. Here is a stick going up here like that?
A. Like this. (Indicating) This is the top
veiw, and this is the side veiw. (Indicating)
Q. Where would that gear be? Bight through here. (In

page 180 }-

dicating)
A. No, sir, this is an opening here.

Q. It is not a lever coming through like that? (Indicating)
A. Yes, sir.
Q. Right into that?
A. Yes, sir.

Q. Doesn't this stay the movement of this lever like that?
A. No, sir. If this lever is here, it can slide forward that

far until it hits that notch. You have double thickness here,
but, when you get back here, it is just wide enough to accom
modate—

Q. What keeps it, when you are in high gear, from going
back to second?

A. Nothing more than—^You have a spring in the transmis
sion. There is no lock, no ways of locking. The new mtors

have an absolute lock. You can't shift it without throwing
the clutch out..
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Q. But you do tell the jury that that could just as well be
in second gear at the time of the wreck as in high?
A. Yes, sir. There is no way of telling whether that was
in high or second.

Q. Do you know tliis blow was given to this motorcy
cle whether it was a head-on or what kind of blow?

A. From all indications it looked like the boy

pag 181 I- was making a right hand turn, just started to turn
to the right, like he had seen something. I didn't
see the accident, but it looked like he had seen something
right in front of him real quick and threw the handle bars.
Q. And was going off the track?
A. Yes.

Q. You examined the motorcycle and found that the forks
of the front wheels were pushed into the spokes, weren't
they?

A. Not quite that far.
clear.

I don't believe they were pushed

It had a lick on the front forks.

Q. Bent towards the spokes?
A. Yes, sir.
Q. From the left side?
A. Yes, sir.

Q. As if the blow had been given from the left side?
A. Yes, sir.

Q. With the end of the tank just back of the fork there

pushed in as though a blow had come from the left side; is
that right?

A. Looked like the right tank was also bent.
Q. The right tank was bent from the contact with the
ground, or concrete, after it had fallen?
A. I don't know that.

page 182

Q. Did you notice this, that the left handle
bar was snapped right in two?
A. I noticed that the left handle bar had been

welded and the broken part was welded.
Q. It was separated?
A. Yes, sir.
Q. The left handle bar?
A. Yes, sir.

Q. Did you notice down among these connections here
where the lever connects with this little knob, or whatever
it is, that that matter was pushed in some two or three inches
out of alignment?

A. I don't thinlc it was pushed in three inches. I don't
think it was pushed over an inch. Most of the blow seemed
to come on the bottom of the lever.
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Q. Pushed in about an inch, you say?
A. Yes, sir.

Q. Now, Mr. ThomiDson, did you ever run a Ford carl
Witness: What model?

Mr. Williams: I will say an old T.

A. No, sir. Not guilty. I am forty-one, I don't beiKeve
I ever ran one.

Q. You have only three spark plugs, or two here?
A. Two.

Q. One of these motorcycles like this, with a lame spark
plug, spitting and sputtering as testified in this case, is that
able to make, with three men on it, in less than a block, forty
or forty-five miles an hour?

page 183 [-

A. No. I don't think the boy could have ridden
it with three men on it with one plug ncdssing,

Q. It wouldn't move over ten or fifteen miles an hour?
A. Wouldn't be likely to move at all.

Q. It happens that they were moving. You have to put up
with that. They were moving, they say, and they were mov
ing, stated here, fifteen miles an hour—
Mr. McGuire: I don't know that it was moving at fifteen
miles an hour.

Mr. Williams: That has been my evidence.
Mr. McGuire: There has been some very different evi
dence.

Q. (Continued) It was moving southward with all three
boys on this mud guard, or two of them, and one in the sad
dle, and down the track, and missing. The eviJience is that
a spark plug was missing from time to time. Do you tell this

jury that in less than a block they couldhave been going more
then fifteen miles an hour?

A. Not with one plug missing. No, sir.

Mr. Williams: I want to ask a scientific question if yoti
don't mind. Judge, from his standpoint.
The Court: From your standpoint, too?

Mr. Williams: Yes, sir. I will ask you in my own way.

Q. When a spark plug is missing, Mr. Thompson, now,
there is an unusual noise from the motorcycle, isn't it, when it
is in second gear?
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A. No.

It would be less noise than if it was

page 184 \ both hitting. It would only be exhaust from one
cylinder. If one was missing, it would be half
the noise.

Q. Suppose it missed and missed again and went on,

wo^dn't it be different sound as you got the double explosion!
A. When it hit it would be twice as much noise as when it
missed.

Q. What makes a car fire backwards or back-fire?

A. Your are getting in the motorcycle business now. I
would have to take you through a whole lot of stuff to do that.
A sticking valve will make it back fire. Points set too close
will make it back-fire.

Q. Application of gas when you turn it off will make it
back-fire, too?
A. Yes, sir, at high speed.
Q. And at low speed, too ?
A. No, not at low speed. You go at high speed and cut off,
then it back-fircs.

Q. If the gas is not exploded in the cylinders, that goes
back where?
A. Into the muffler.

Q. And in case the cylinder explodes, it comes through that,
doesn't it?

A. Yes, sir.

Q. Don't that cause a double sounding noise?
A. If you are running at any speed you can put
page 185 \ it into the muffler.
Q. If the motor was running any speed, it
would cause it to fire into the muffler and fire back?

A. iVery seldom at low speed. Mostly at high speed when
you cut the'gas off.
Q. How far is it from the saddle to the end of the fender?

, A. I would say about twenty-four inches. From the end

of the saddle? I think about two feet; but the tail light takes
up some of that, you know.

Q. As a matter of fact the tail light acts as a buttress and
keeps it from sliding off, don't it?
A. I would hate to bet on it.

BE-DIBECT EXAMINATION.

By Mr. McGuire:

Q. Did I understand you correctly that, with only one spark
acting properly, with three men on a motorcycle, you can
hardly move it at all?
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A. Hardly at all. It wouldn't run satisfactorily enough to
ride on I don't thint.

Q. If this motorcycle had been ridden by two men for five
or six hours before this thing happened, would it be in such
condition that you couldn't ride it?
A. You couldn't ride it five or six hours with one cylinder.
It would burn up.
Q. Did I understand correctly that back-fire is mostly at
high speed?
page 186 J- A. Mostly.
Q. You were asked about the distance between
the seat and the rear fender. Could any sit under that
seat on the fender?

A. No, sir.

Q. And ride?
A. No, sir.

Q. Why not?
A. Because there is a spring seat which would mash any
body's legs. The seat comes down almost to the fender.

It

would mash your legs; you couldn't sit there.
RE-CEOSS EXAMINATION.

By Mr. Williams:

Q. You are talking about the spring in a good seat. I)id
you sit on the spring, which would go down to the fender?
A. Yes, sir. I sat on it this morning and saw that.
Witness stood aside.

J. H. PETTICORD,

a witness on behalf of the defendant, being first duly sworn#
testified as follows:

EXAMINATION IN CHIEF.
By Mr. McGuire:
Q. You live in Richmond?
A. Yes, sir.

page 187 }•

Q. On the Southside?

A. Yes, sir.
Q. Where do you work?
A. American Tobacco Co.

Q. How long have you been working there?
A. About 13 or 14 years.

Q. Were you living in Richmond last December?
A. Yes, sir.
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Q. The case we are trying here is about an accident at 40th
street and Hull street, around about half past seven on the
night of December 13th last. Were you anywhere near the
scene of that accident?
A. It was.

Q. Where were you?
A. Eight on the corner of 39th and Hull streets at the ice
box.

Q. What were you doing there?
A.
Q.
A.
Q.

Waiting for a street car.
What street car were you waiting for; going which way?
Coming in to Riclimond.

Did you see a street car coming in to Richmond?
A. I seen one leaving the top of the hill approaching me.
Q. Can you tell whether it had a headlight on it or not?
A. Yes, sir. That is the only way you can see a car coming
from that distance.

Mr. Williams: I object to that.

^

page 188 [ By Mr. McGuire:
Q. You said you saw a car coming and saw the
headlight?
A. Yes, sir.

- Q. Who was with you?
A. My wife and granddaughter.

Q. I wish you would tell us, please, did you step into the
street to wait for the street car?

A. Yes, sir.

Q. What the happened?

A. A motorcycle shot by me and I grabbed my little girl
and pulled her away to kep from getting hit by the motrocycle.

Q. That niotorcycle was going at what sort of speed?
A. According to my opinion, it was flying, wasn't doing
anything else.

Q. Had you had anything to attract your attention to the
motorcycle before it passed you? Had you heard it down
the street?

A. I heard it at the next corner, about 38th street. It had
stopped there and started up from that point.
Q. Heard it about 38th; it stopped there and started off?
A. Yes, sir.

Q. Did you notice how many boys, or people, were on that
motorcycle ?
A. Three.
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Q. You said you heard it. What did you hear?
A. As if the man would put his foot on the
page 189 f throttle, or whatever it is, I don't know much
about it.

Q. I just want to know about the noise.

You heard a

noise?

A. Yes, sir, getting ready to start.

Q. How many people did you say were on the motorcycle!
A. Three,

Q.
were
A.
Q.

Did you notice what they were doing, whether they
quiet or talking?
They were laughing as they passed me.
Did they seem to be talking?

A. I couldn't say whether they were talking, but they
were laughing. Looked like they were having a' good time.
On their way home, I suppose.

Q. After the motorcycle passed you did you pay any fur
ther attention to the street car? Did you see the street car
again?

A. Not at that moment, because I had my little girl, to
keep her from getting hit and myself from getting knocked
down.

Q. Do you know whether or not the street car came to a
standstill?

A. I don't know that. I wouldn't answer that question,
because I had my attention drawn to the little girl. It was
more to my advantage to watch the little girl than the mo
torcycle and street car at that point.

Q. As the motorcycle passed you did you notice what direc
tion it went in the street?

page 190 }•

A. We just stepped off the curb over here
(Indicating) to go across on the opposite side of
the street to take a street car. This motorcycle came up and
passed us and swagged out into the car track and went right
up the car track.

Q. Mr. Petticord, after it passed you, did you have any
thing to attract your attention to indicate an accident?
A. Only by the noise it made.

Q. Did you hear a crash up there?
A. Yes, sir.
Q. What did you do then?

A. Left my little girl with my %vife and I went on up to it.

I was the second man on the job.

Q. Did you notice whether any automobiles were parked
on the right side of the street, as you faced south, at that
time?
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A. No, sir.
Q. You didnH notice?
A. There was none there.

Q. Did you help to take care of the men who were hurt?
I did, two of them.
Q. What did you put them in; what sort of vehicle?
A. Put the one with a broken leg, helped put him in an au
tomobile and sent him to the hospital, and then went over
and helped to get another man. 1 donH know which one it
was»

I don't know whether it was Mr. LaPrade or the other

boy. Helped to get him in an automobile.
Q. That was Dennis LaPrade, was it not?
A. Yes,- sir.
Q. Had you ever known him before?

page l&l }

A. Yes, sir.
Q. How had you known him?
A. He worked for me.

Had he worked for you that day, do you remember?
Yes, sir.
Q» Why did he leave work that day?

A. His time was up at 12 o'clock and he went home.
CBOSS EXAMINATION.

By Mr. Williams:
Q. You mean Dennis worked at the American Tobacco Com
pany?

A. Yes, sir.
Q. Not for you?

A. I am foreman of that department, and he worked for me.
Q. You went home at the time you sent him home, didn't
you?
A. No, sir.

Q. How long did you stay after that?

A. 1 couldn't say. My time is not up until I am through.
Sometimes my work takes me until three o 'clock in the morn

ing and I have to stay there. My time is never up.
Q. Now, Mt. Petticord, this little boy (LaPrade), how

long had he worked for you or under you?
A. I just couldn't tell exactly. If I had my records here

page 192 j-

I could show you.

Q. He was a good, steady boy?
A. Yes, sir.

Q. Did you know these other youne: fellows?
A. No, sir.
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Q. You say you picked up Dorset first and saw him off and
went to the others?
A. I didn't know their names.

The one that had a broken

leg I helped get in an automobile.

Q. He was the living one, and the two that were dying, you
let them stay there until after you got rid of him?
A. Other men were taking care of them.
Q. Isn't it a fact that they didn't move Dorset away from
first there until they had gotten those terribly injured ones
away and, they were the ones that went away first ? Isn't that
a fact?

A. No, sir.

Q.
A.
Q.
A.

Now, what car did you put him in?
I don't know, but it was an automobile.
Who was the other boy that you moved besides Dorset?
I don't know, sir. I didn't even know LaPrade was in
the accident until the next morning around about nine or ten
o'clock, saw it in the papers.
Q. Did you see the motorman turn his light on the front
end when he got down there?
A. No, sir.
Q. You didn't see him turn it on?
A. No, sir, I didn't see him turn it on because

page 193 ^ I didn^t see the motorman.
Q. You were not by the motorman at any time?
Do you Imowwhere he had gone or where he was at the time—

the motorman that was driving the street car?
A. Yes, sir. I was talking to him.
Q. You were talking to him
A. Yes, sir.
Q. I thought you said you didn't see him?

A. You didn't ask me that question.
Q. You said because you didn't see the motorman. I asked

you if you saw the motorman. Now you say Yes. Which one
is true?

A. I didn't see him turn the light on.
Q. Did you see the motorman?

A. I was talking to the motorman.

Q. You are sure you were talking to the motorman?
A. Certainly was, because I gave him my name.
Q. You gave it to him voluntarily?
A. No, sir. He asked me for it.

Q. There were two boys lying there dying and one with a

broken legand he asking for names, and you gave him yours?

A. I positively did, yes, sir; and you would have done the

same thing if you were there.
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Mr. Williams: You pass on your own conduct. I may tell
you different about that. I wouldn't have done that, if you
ask me.

The Court: Don't argue.
page 194 }• By Mr. Williams:
Q. Now, Mr. Petticord, which corner was it that
you were standing on when you saw this motorcycle pass?
A. Northwest corner.

Q. It would be right over here?
the northwest corner?

(Indicating)

Where is

You were on the northwest corner.

How far off the northwest corner were you when you stepped
out to avoid the motorcycle?

Were you on the curb or in

the gutter?

A. I stepped off the curb there to go across the street to
the street car, and it came up and passed me.
Q. You stepped of the northwest corner, to get across, were
you cutting a Dutch cut to the southwest corner?
A. No, sir.

Q. Now, as to where the light is; that is on the southeast
corner?

A. Yes, sir.

Q. The street car stopped on the southeast corner, didn't
it?

A. Yes, sir.

Q. Were you making a Dutch cut there or what?
A. I couldn't tell you.
Q. Why couldn't you tell us?

A. Because I don't know whether I was making a cut across
this way, or this way or straight. If the car was coming
down to me, I no doubt would have gone exactly across the
street as near as I could. I wouldn't make any
page 195 [ angle or turn in the street to go across to the
street car.

Q. I am talking about what you were doing. You said, if

the car was coming down there, you would do so and so. I ask
you what you intended to do and what you did?
A. To go across the street.

Q. You were going across on an angle directly from tne
northwest corner to the northeast corner?
A. As near as I could.

Q. Then you were going from the northeast corner to the
southwest corner, weren't you?
A. No, sir.

Q. Where were you going to get on the street car?
A. Northeast corner.
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Q. Did you see Mrs. McDowell?
A. Yes, sir. She was standing right under the light.
Q. The street car was going to stop for her and then stop
for you to get on?
A. No, sir.
Q. How were you going to get on?
A. We would have went across the street, and it would
have stopped for both of us.

Q. You were going to do that?
A. Yes, just the same as you would,
Q. Of course, it would be funny if it wasn't over a seri

ous matter. Now, Mr. Petticord, how far had you gotten out
into the street when the motorcycle passed you?
A. Well, let's see. From the curb over to the

page 196

car track I suppose is around about eight feet.
Q. Had you reached the car track?
A, No, sir,

Q. Did your wife have the little girl's hand, too?
A. No, sir.

I had her hand.

Q. You didn't have to grab her and pull her?
A. I just pulled her back in from the motorcycle.
Q. Do you mean she was leading you across the street?
A. No.

She is not blind.

I am not either.

Q. Why did you have to pull her in if she was by your hand?
A. Because she is a little girl. She is not capable of taking
care of herself at her age. I always take care of her.

Q. Why did you have to pull her back if she was walkingby
your side?

A. To kep her from getting hit by the motorcycle.
Q. Did you pull yourself back?
A. I stepped back.

Q. Just at that time then was the bus cutting around the
corner then at the same time?

A. No, sir.

Q. Had it done so before? Had it reached there yet?
A. It just got there and stopped. The bus was back to me.
Q. Was Mr. Miller's car passing just at the same time,
too?

A, I don't know,

Q, You didn't see his?

page 107 }-

A. No, sir.
Q. You were still in the street and heard the

crash?

A. Yes, sir.

Q. Hadn't gotten back?
A. Hadn't gotten over to the curcb.
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Q. Were you going to the northeast corner or were you at
the northwest corner?
A. At the northwest corner.

Q. Looking straight through the bus down the street?
A. No, sir.
Q. How did you see over the bus?
A. The bus was back of me.

The bus was behind me on

39th street.

Q. Just tell the jury how far back on 39th street was the
bus driver's bus?

A.
Q.
A.
Q-.
A.

I couldn't tell you.
Was it ten or fifteen or twenty feet?
I couldn't say.
You know he was back out of Hull street, don't you?
Yes, sir.
Q. When did you first meet Mr. McDowell?
A. Bight here in the courthouse—Wednesday.
Q. At the company's office where you all were gathered to
gether? '
A. Yes, sir.
Q". How many were there?

page 198 }•

A. I couldn't tell you. I rever counted them.
Q. All right there in one room, or two rooms,

which?
A. One room.

Q. They were together in that room?
A. Yes, sir.

Q, Every one listening to what the other would say?
Isn't that right?
A. Yes, sir.
Q. Did you hear Mr. Thames tell them what he said to the
motorman?

A. No, sirj I didn't hear him what he said to the motorman.
Q. Didn't hear what what he said to the motorman?
A.. No, sir, because, as far as I can recollect, I did not hear
him mention the motorman's name.

Q. I mean, in the company's office, did you hear them ask
him and he tell them about what did he say to the motorman?
A. Yes, sir.
Q. You heard that?
A. Yes, sir.

Q. Mr. McDowell heard that, too, di\dn't he?
A. I suppose he did if he had good ears.
Q. All right around in the room there—
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Mr. McGuire; There is no evidence that Mr. McDowell was

there when Thames was present.
Mr. Williams: I asked Mrs. McDowell.

The Court: You may ask this gentleman was Mr. McDow
ell there.

page 199 \ By Mr. Williams:
Q. Was Mr. McDowell there last Wednesday?
A. No, sir, he wasn't there.
Q.
A.
Q.
A.

Was Mrs. McDowell there?

Yes, sir.
Now, how many people got off that bus, if anybody?
I couldn't tell you.
Q. Did you see anybody get off?

A. No, sir.

Q. The motorcycle was flying, was it?

Going ninety miles

an hour?

A. I couldn't say. I couldn't tell you how fast the motor
cycle was going.

Q. Didn't you hear Mrs. McDowell say in the company's
office that it was going ninety miles an hour?
A. No, sir.

Q. You didn't hear that?
A. No, sir.

Q. Wednesday?
A. No, sir.

Mr. McGuire; Has anybody ever said it was going ninety
miles an hour?

The Court: I don't recall any evidence of that.
Mr. Williams: Nobody has said that.

The Court; Your question indicated that somebody had
said it, Mr. Williams.
By Mr. Williams:

Q. Did you hear anybody say the motorcycle was going 90
miles an hour ?

page 200 [-

A. No, sir.

Q. Were they bouncing up and down as well
as laughing?

A. I couldn't say.
Q. Could you hear their conversation?
A. No, sir.

Q. Did you hear them talking about being in the theater

or anything like that?

A. No, sir.
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Q. When you saw them laughing you felt they certainly
wouldn't run over your girl or you?
A. Yes, sir.

Q. Did you see any bodies (I mean men^s bodies, these
boys' bodies) Hurtling through the air at all?
A.
Q.
A.
Q.
A.

No, sir.
Didn't see anything of that sort?
No, sir.
Did automobiles block so you couldn't see?
Wasn't any automobiles there.

Q. Can you state exactly what you were doing at the time
you heard the crash?

A. Taking my little girl to keep her from getting hit.
Q. By that motorcycle?
A. By that motorcycle.
RE-DIBECT EXAMINATION.

By Mr. McGuire:

Q. Did the motorman get back on the street car while you
were there?

page 201 j-

A. No, sir, I think not.

Q. Which side of 40th street was the street
car when you got up there?
A. It was between the blocks.

Q. On the wrong side of 40th?

A. Yes, sir, just a little this way.

Q. Can you tell us whether or not the motorcycle stopped
at 39th street, either on your side or the other side of 39th?
The Court: He testified on that. He said he heard bim

down there put on the throttle and get ready to start up at
38th street.

By Mr. McGuire:

Q. I want to ask you whether it stopped on your side of
39th or went straight?
A. Started around about 38th and went to 40th street
where he hit the street car.

RE-CEOSS EXAMINATION.
By Mr. Williams:

Q. You saw sand on the track when you got there, didn't

you?

A. No, sir.
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Q. Didn't pay any attention to that?
A. No, sir.

Q. How long did you stay down there? I forgot to a<sk
you.

A. tJntii we got the young men in and sent them to, the
hospital.

I had an appointment with the

page 202 }- tor at eight o'clock and I missed my appomtment.

Q. You didn't see him change the light while you were
there, did you?
• A. No, sir.
Q. Did the street car go away while you were there?
A. No, sir.
. "Witness stood aside.

MES. J. H. PETTICOBD,

a witness on behalf of the defendant, being first duly sworn,
testified as follows:

EXAMINATION IN CHIEF.

By Mr. McGuire:

Q. Mrs. Petticord, you are the wife of Mr. Petticord who
has just been in the court room?
A. Yes, sir.

Q. You live in the city of Richmond?
A. Yes, sir, 39th and Hull streets.
Q. Did you live there last December?

A. Yes, sir., I have been there seven years now.

Q. Were you in your house on the corner of 39th and Hull

streets on the night of the 13th of December last?
A. Yes, sir.

Q. Did an accident happen there on that occasion?
A. Yes, sir.

page 203

Q. What were you and Mr. Petticord doing
there at 39th and Hull streets?

A. Waiting for a car to go down Hull street.
Q. Who was with you?
A. My little girl and my husband.

Q. Could you see the car approaching?
A. Yes, sir.

Q. How could you teU it was approaching?
A. By the lights of the car.
Q. What lights did you see?
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A. I saw the headlight; the other lights in the car you
can't tell very good.

Q. Headlights were burning, were theyl
A. Yes, sir.

Q. While you were standing there did anything pass you?
A. Not to my knowledge.

Q. No car passed whilft you were standing there?
A. Not to my knowledge.

Q. Did anything else pass? Did you see a motorcycle?
Mr. Williams: I object to that.
and she said nothing.

You asked if anything,

By Mr. McGuire:
Q. What were you going to do ?

A. When I was standing there waiting for the car, this
motorcycle stopped down at, I think it was—don't know

exactly whether it was between 37th and 38th, but along in

there somewhere it stopped, and it was maki]^

page 204 J- so much noise that I took particular notice of it.
Q. Did it come on where you were there?
A. Yes, sir, it came on. When the car came down the
street we stepped down; the little girl stepped down with my
husband, and the motorcycle came by and almost struck my
little girl.
Q. Could you tell anything about how fast the motorcy
cle was going?
A. It looked to me like it was going mighty fast.
Q. Did you see the street car after that?
A. Yes, sir.
Q. Can you tell us whether or not the street car came to a
standstill ?

A. It certainly did.
Q. Was the headlight still burning when it came to a
standstill?

A. Yes, sir.

Q. Did you notice where the street car stopped, which side
of what street? Did it stop at 40th street?
A. It was coming into the 39th street block. It stopped
and it stopped partly right into the street.
Q. You mean the block between you and 40th street—same
block on which you were?
A. Yes, sir, 39th.
Q. You were standing on the corner of 39th;
page 205 }• it came into your block?
A. Yes, sir.
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Q. The light was still burning?
A. Yes, sir.

Q. Did you see or hear the motorcycle go into the street
car?

A. Certainly did. I will never forget it to my dying day.
Q. Did you see it actually strike the street car?
A. Yes, sir.

Q. Were the headilghts burning when it struck the street
car?

A. Headlights were burning.
Q. Was the street car standing then?
A. Yes, sir.

Q. Did you notice whether there were any automobiles
parked on the side of the street between you and 39th?
A. No, sir, I didn't see them.
Q. Didn't notice that?
A. No, sir.

Q. When the motorcycle passed you and your husband what
did your husband do?

A. He grabbed the little girl to keep it from striking her.
Q. Did the motorcycle come straight at you or swerve?
A. It swerved right straight into the car track.

Q. Did you notice whether a bus came up tJiere while you
were standing there?
A. Yes, a bus came.

page 206 }•

CEOSS EXAMINATION.

By Mr. Williams:

Q. What time of day was this ?

A. It was in the evening about 25 minutes or half past
seven.

Q. What day of the year was it?
A. December 13th.

Q. December 13th; what day of the week?
A. Saturday.
By Mr. McGuire:

Q. One thing I failed to ask. Mrs. Petticord, after this
thing happened, where did your husband go?
A. He went right straight up there.
Q. Where did you go?
.
A. I went into the store.

Q. You didn't go to the scene of the accident?
A. No, sir.
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Q. Did you notice whether Mr. or Mrs. McDowell were
there f

A. They were on the other side of the street.
By Mr. Williams:
Q. When did you meet Mr. and Mrs. McDowell first?
A. I never met them at all until I met them in the court

room, or in the office of the company.
Q. That is where you met them, didn't you?
A. Yes, sir.

Q. Met them in the company's office?
A. I didn't know them at all.
Q. Last Wednesday?

page 207
A. Yes, sir.

Q. Now, where was the bus driver parked at the time you
heard the crash?

A. He just came into the street there on 39th street.
Q. How far back from Hull street?

A. I couldn't tell you how far he was back. I didn't take
that much notice of it.

Q. He hadn't pulled up and backed back ?
A. I told you I didn't know.
tice. I was scared to death.

I didn't take that much no

I didn't take that much notice.

He turned around, and I screamed and ran into the store.
Q. The bus driver turned around and screamed?

A. No. I screamed when the motorcycle hit the car.
Q. You said this: You said he turned around and then
you screamed and ran?

A. I didn't say anything of the kind. I said I didn't re
member—I don't remember what street he went into when he
turned around there. I don't remember that. I don't re

member what he did after he turned around, because I went
in the store. I couldn't tell you that. I don't know what he
did after he turned around.

Q. Have you finished?
A. Yes, I have finished.
Q. Now, you said "He turned around and I

page 208 }• heard a crash". Where was he turning when you
heard the crash?

A. I didn't say he was turning around.
The Court; She said "The bus turned around; I screamed
and went into the store".

By Mr. Williams:

Q. Now where was the bus turning around when you
screamed and went into the store?
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Mr. Madison came

down the street from 39th street, and I heard the crash and I
screamed and ran into the store. I don't know what way Mr.
Madison turned because I was so scared I wouldn't know

what way he turned.

Mr. Williams: Please don^t get worried with me, I am just
asking a plain, simple question.
Witness: I am answering as far as I can remember,

Q. Tell the jury where he was turning when you said a min
ute ago he was turning, and you screamed and ran into the
store.

A. He has one way to turn.
By the Court:

Q. Was he turning in 39th street or turning into Hull
street?

A. He was turning into Hull street as far as I remember.
That is the only way he had to turn.
By Mr. Williams:

Q. He was turning into Hull at the time you screamed and
ran into the store?

A. As far as I remember.

Q. Just how much of his bus had turned into

page 209 [ Hull street when you heard the crash?
A. Well, now, I couldn't tell you.
Q. Had any of it?

A. I couldn't tell you. Please don't ask me, because I
don't remember anything about the bus, only I know Mr.
Madison came there and I saw two passengers,
Q. Let off two passengers?
A. Yes, sir.

Q. Where was that store you ran into ?

A. Right across Hull street, on the opposite corner from

where I was standing.
Q. On the northeast corner?
A. I don't know whether northeast or what it was.

The Court: Where she went after the accident, Mr. Wil
liams, I don't think is matral. She went across the street
That is all you know about the accident?
Witness: Yes, sir.
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By Mr. Williams:

Q. What I want to know is this: You said the other lights
on the street car you couldn*t see very good?
A. No, you can't see them very good if th^ headlight is on.
Q. And as a matter of fact, if the headlight is Out and the
other lights you can't see so good, and a street car comes down
there, you get right up into it before you know it, don't you?
A. I judge you would if you didn't see the lights
page 210 J- burning.
Q. If there is no headlight burning, and due to
the fact as you stated a minute ago that you can't tell so very

good when the other lights are burning, you can't see it so
good, you would get right into that street car, wouldn't you?
A. I guess you would if the headlight wasn't burning.
Q. Where were you going?
A. To the doctor.

Q. Did you take a-street car?
A. Yes, sir, but it was pretty late when I caught it.
Q. How did you get over to the southwest corner there
where passengers get on the street car?
A. I walked over.

Q. Did you walk on an angle across there, or go this way, or
that way? (Indicating)
Witness: You mean when I went into the store?
Mr. Williams: Yes.

A. I don't know that. I just went across the street. I could
not tell you how I went.

Q. Did you go in front of the bus or back of it ?
A. I couldn't tell you that. I don't remember that.
By Mr. McGuire:

Q. Did you have any difficulty in telling which way the
street car was coming?
A. No, sir.

page 211 [ By Mr. Williams:
Q. How far dowii the street did you watch the
motorcycle ?
A. Until it struck the car.

Q. You could see it all that distance?

A. Yes, sir. It is not very far.
Q. Not very far?
A. No.
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Q. And the motorman could liave seen it that far, too,
couldn't he?

A. I should say he could when it was going in the center
of the track.

Q. It had its headlight burning?
A. Yes.

Q. Did the motorcycle sound the horn for you to get out of
the way?
A. Indeed, he did not.
Q. He did not ?
A. No, sir.
Q. Where did the motorcycle start on its trip that you
mention?

A. It was down there in the 3800 block, or a little below
that. I could not tell you exactly. But there is where it was
stopped and started, and it was making so much noise it scared
me.

The Court: We have gone over that.
Witness stood aside.

page 212 [

D. F. BREWSTBR,
a witness on behalf of the defendant, being first

duly sworn, testified as follows:
EXAMINATION IN CHIEF.

By Mr. McGruire:

Q. Where do you live?
A. 203 W. 42nd.

Now.

Q. On the south side of the river?

A. Yes, sir.

Q. Something has been said here, Mr. Brewster, about a bus

coming into Hull street at 39th street on the evening of De
cember 13th about half past seven and a passenger getting
off. Do you know anything about that passenger?
A. I was the passenger.
Q. Did you see any collision at that time?
A. No, sir.
CROSS EXAMINATION.

By Mr. Williams:
Q. You said you didn't see the collison?
A. No, sir.
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Q. What day of the year was it?
A. It was the 13th.

Q. Of what month?
A. December.

Q. Do you remember the time?

A. Actual time I got off? About twenty-eight
page 213 [• minutes after seven.
Q- Did you say twenty or twenty-eight?
A. Twenty-eight.
Q. Where did you go from there?
A. When I got off the bus I walked to the accident.
Q. It had happened then, hadn't it?
A. Yes.

Q. Did you hear anybody scream and run across the streei
at 39th?

A. No, I did not.

By Mr. McGuire:
Q. How did you come back to Richmond?

A. In a street car—^following street car.
Q. Who was driving the street car?
A. Mr. Smith.

By Mr. Williams:
Q. How do you know Mr. Smith's name?
A. I ride his car some.

Q. You ride his car very frequently?
A. Practically every week.
Q. Stand up and talk with him?
A. No, sir.
Q. Sit back and talk to him?
A. I sure do.

page 214 ]• By Mr. McGruire:
Q. Did you ffet off on Hull street or in 39th?
A. Got off on the comer of 39th.
Witness stood aside.

T. Q. VAUGHAN,

a witness on behalf of the defendant, being first duly swom.
testified as follows:
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EXAMINATION IN CHIEF.

By Mr. MeGruire:

Q. Mr. Vaughaii, where are you employed?
A. Virginia Electric & Power Co.

Q. How long have you been employed by that company?
A. Twenty-one years.

Q. What have you done for that company?
A. I was conductor about two years, what was known as
motorman for about four years, and in the Cashier's Office—.

Mr. Williams: I don't see the relevancy unless they expect
to establish him as an expert.

Mr. McGruire: I do expect to establish him as an expert.
A. (Continued.) In the Cashier's office, dispatcher's'pffice, and supervisor on the street, and now in the Claim De
partment.

Q. You are now with the Claim Department?
A. Yes, sir.

Q. You have operated street cars?

page 215 [

A. Yes, sir. .
Q. How long did you operate street cars??
A. Pour years.
Q. As supervisor, did you have anything to do with the op

eration of street cars?

A. Yes, sir.

Q. Something has been said here about the street car stop
ping at 40th and Hull streets at the time of the accident, and
there was evidence that the air line was broken and the car

was in emergency. I would like to know whether the break

ing of the air line can throw a car in emergency?
A. Yes, sir.

Q. When a car is thrown into emergency what effect does
that have on the sand?

A. When a car goes into emergency for any reason sand is
automatically spilled on the track through a pipe.
Q. If you have an emergency on account of a break in the
air line, what do you have to do to move that car?
A. It it is caused by a break in the air line or tank, or reser
voir, the air has to be drawn out completely and that releases
the braking power altogether, and then you have only the
use of the hand brake.

Q. Why is that? Why do you have to drain it?

A. That is because of the very fact that the pipe breaking
has created a defect, and it is a safety precaution because the
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air will not pump up sufficient to bring it out of
page 216 [ emergency. In other words, you have to pump
above a certain pressure to get it out of emer
gency and because a breaMng pipe and escaping air does not
allow it to get above that pressure.
Q. Were you in the Claim Department for this company
last December?

A. Yes, sir.

Q. A young man named Bohannan has testified in this case.
I asked him some questions as to whether he had been inter

viewed by a Mr. Vaughan before this trial. Did you inter
view Mr. Bohannan?

A. Yes, sir.

Q. I wish you would please tell us as to what Mr. Bohannan
stated as to where the motorcycle stopped to change passengerSj where it was he got off the motorcycle and Braswell and
Dorset got on?
A. Between 37th and 38th on Hull.

Q. Did he tell you whether or not he heard the crash or saw
the crash when this accident happened?
A. Yes, sir.
Q. What did he say about that?
A. He said that he had just gotten off the motorcycle at
that point and two other fellows had gotten on and that he
turned and started back north. Just after doing this he heard
a crash, but paid no particular attention to it, thinking pos
sibly it was a blow-out or something of that knid;

page 217 [• he continued to walk on until he arrived at 35th
and Hull streets; then just after arriving at that
point he noticed the ambulance pass going south, and some
minutes after that (he was indefinite as to the exact time) he
heard that a motorcycle had collided with a street car. Then,
of course, he naturally thought that it was the motorcycle pos
sibly that had been hit, and he went to the scene of the acci
dent, arriving there approximately twenty to thirty minutes
after hearing the crash.
Q. Did he say anything about a police officer being there ?
A. No, sir.

Q. Did he say anything about moving the motorcycle?
A. Yes, he said that he moved the motorcycle on order of
the police officer.
Q. Now, Mr. Vaughan, did you make any notes of what
he said at the time?

A. Yes, sir, I got a signed statement.
Q. Did you call his attention to those notes ?
A. Yes, sir.
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Q. Were they read to Mm?
A. Yes, sir.

Q. Did he agree that they were correct?
A. Yes, sir.

Mr. Williams : You know that is not proper.
Mr. McGuire: It is proper.
Note: The jury were sent from the court room.

page 218 [•

Mr. Williams:

The statute provides that ex

parte statements in a damage suit ar« not ad

missible. Nobody knows it any better than my distiguished
friend to my left, and I rely upon the statute.
The Court:

You mean written statements?

Mr. Williams: Yes, sir.

Mr. McGuire: Mr. Williams mistakes the purpose. This
paper was not used to confront Mr. Bohannan and ask him if

that is his signature, which I understand is the purpose of the
statute. What I was using this statement for was merely to
ask Mr. Vaughan is this the note he made of his conversation
with Mr. Bohannan.

That is all I want to show.

The Court: Isn't that introducing the statement into evi
dence ?

Mr. McGuire: As a matter of fact, I did not expect him to
state he had a signed statement. A man can prove the notes
he makes.

The Court:

The witness has testified—

Mr. McGuire: He has testified it is signed.
The Court:

He testified that these statements were made.

I presume he is put on for the purpose of contradicting the,
former witness.

He has contradicted him and testified what

statements were made, and those statements are in conflict
with what the former witness said.

You asked

page 219 [- him did he make any memorandum of it at the
time. He said yes, and he read it back to the,
man and he signed it. That is all right.

Mr. McGuire: I wasn't ^oing to offer this in evidence. I
didn't intend to offer the statement.

The Court:

The evidence that has gone in is going to

stand.

Note: The jury returned to the court room.
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CROSS EXAMINATION.

By Mr. Williams:

Q. That statement that you referred to is in your own hand•writing, isn't it?
A. Yes, sir.
Qi. When did you last run a motor on a street car?

A. Up to the time I went in the Claim Department.
Q. When was that? I don't know a thing in the world about
that.

A. Last March, one year ago.
You ran motor on a street oar up to last March, a year
ago?

A. Yes, sir, not daily but in my duties as supervisor.
Q. Now, when you were in the Cashier's department, did
you run motor, too?

page 220 [

A. No, sir.
Q. When you have a hole in your air pump, can

you retain the air in there with a hole in it?
A. Yes.

Q. Will air stay in there with a hole in it?
A. No, sir, not in the pipe.

Q. Suppose a tank was connected to that pipe and the pipe
had a hole in it, would air stay in the tank?
A. No, sir, not if the tank was connected to that pipe.
Q. Couldn't keep air in it?
A. No, sir.
Q. It is air pressure that locks the brakes, isn't it?
A. Yes, sir.

Q. When the air pressure is released, your brakes unlock,
don't they?

A. When there is a broken pipe—
Mr. Williams: Answer my question. Cut out the broken
pipe. Just answer it like I have it and you can say anything
else you want.

Witness: Let me get the question. When your air pipes
are broken and brakes are released, or locked, did you say?
Note: Question repeated to witness.

Q. When the air pressure is released your brakes unlock, do
they not?

A. No, sir.
Q. When do they unlock?
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A. They unlock when the air is drained from
the tank, when the emergency has been applied on

account of a broken pipe.

Q. What do you mean by draining something from theiv
tank? Do you drain blood, or water, or what?
A. Air.

Q. What does a hole do in the tank or in a pipe that con
nects the tank up ? Does that drain it or bleed it ?

Witness Did you say hole in pipe or tank?
Mr. Williams: Hole that you had in this one.
A. There is no way for me to answer that question unless I
explain the operation.
By the Court:

Q:. Can you answer this question: Will a hole in the air
pipe, which runs from the reservoir, or tank, to the brakes, if
that is broken, release the brake?

A. No, sir. That simply allows the air to escape down to
a certain pressure. When it gets down to a certain pressure,
then there is what is known as a safety valve that automat
ically throws the car into emergency and retains the air that
is still in there, holding the brakes in emergency.
By Mr. Williams:

Q. How can the safety valve act if there is no air pressure
on?

A. I said down to a certain pressure.
Q. You mean it could if there is no pressure?
A. It cannot.

page 222

Q. It cannot?
A. No, sir.
Q. The way the brake is released is by remov

ing the air pressure from the tank, isn't it—draining the
tank? The brake is released by removing the air pressure
from the tank—draining the tank; isn't that right?
A. No, sir.

Q. How is it released then? I thought you said so.

The Court: The brakes are released when you cut the pres
sure off from the brakes. Then, when you want to apply the
brakes, you put the air pressure on again. I think that is
common sense.
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By Mr. "Williams:
Q. If the air pressure is released through a hole in the pipe,
isn't that cutting off the air?
A. No, sir. That is allowing the air to escape. There are
two different things if you are talking about a hole in the pipe
or releasing the pipe in the regular method.
Q. What is the regular method?
A. To put the air handle around to reverse position of what
you apply it to apply the brakes.

Q. That is taking pressure off the brakes, isn't it?
A. When you release the handle, that is taking the pressure
off the brakes.

, Q. Why didn't you say that in the beginning? I have been
trying to find that out for fifteen minutes. Why do you drain
the tank if it is not to release the pressure on the
page 223 ]• brakes?
A. It is only necessary to drain the tank when
emergency has been applied on account of a defect in the air
pressure.

Q. Suppose the emergency has not been applied on account
of a defect in the air pressure, but that the emergency was
applied by the motorman in stopping his car, how would you
get those brakes released?
A. Simply the reverse motion of your handle and wait for a
space of time, usually about one minute, for a certain amount
of air to be pumped up to bring the pressure above what is
known as emergency pressure.
Q. And fill the tank?
A. Yes, sir.
Q. If you cut off the pipe that leads to the tank, from the
tank to the brakes, isn't that the same as draining your tank?
Wouldn't it release the pressure on the brake?
A. No, sir.
Q. It would not?
A. No, sir.
BE-DIRECT EXAMINATION.

By Mr. McQuire:
Q. If there is a break in the air line so as to throw the car
in emergency, will moving the lever back to normal position
release the emergency?
A. No, sir.
Q. Why?
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I think he explained that. Be

cause the air pressure goes dawn to a

certain

point.

Mr. McGuire:

The question is this: How can it g«t up

to a certain point to release?

The Court: He said you would have to drain the tank to
release the pressure.

Witness: If it is caused by a broken pipe.
By Mr. McGruire:

Q. Draining the tank does not raise the pressure ?
A. No, sir.
Q. It releases it?
A. Yes, sir.

Q. So, by releasing the pressure, or draining the tank, you
can rekase the emergency brake?
A. Yes, sir.
RE-CBOSS EXAMINATION.

By Mr. Williams:

Q. How much air stays in the tank after it gets a leak in it
like this one had?

Mr. McGuire:

He didn't see the leak.

By Mr. Williams:

Q, How much air remains in a tank that has pipe leading
from it with a hole in it?

A. Somewhere under seventy pounds.
Q. Tell us what keeps it in there ?
A. It is a mechanical equipment, Mr. Williams,
page 225 [• what is known as a safety device. If one of our
operators were operating a car and his air pump
had stopped, and he was unconscious of it and operating his
car under ordinary conditions, running at full speed—of
course, in using the air he would be using up his supply in the
reservoir, and, if this air pump had stopped and he was not
conscious of it, when that air got down to a certain pressure
(the exact pounds I couldn't tell you, but when it got down
to a certain pressure) known as the danger zone, leaving just
enough to control the brakes of the car, the car would auto
matically go into emergency and the brakes would be applied
even if he had full speed on.
Q. How much air will remain in a tank that has a hole in
the pipe of it?
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A. Somewhere below seventy pounds.
Q. Might be nothing?
A. No, sir.
Q. How would air stay in a pipe with a hole in it? Is
there a mechanical device that slips itself in front of the hole
and keeps the air from rushing out?
A. No, sir. When the air pressure gets down to a certain
amount, the balance goes into the emergency valve, which
controls the brake, and the pipe that has a hole in it has no
longer anything to do with controlling the car.
Q. Then that air doesn't go out anywhere except that hole ?
A. It goes through the emergency valve.
page 326 [•
Q. Turns around and comes back the other
way?

A. No, sir. I didn't say that.
Witness stood aside.

J. D. HILLSMAN,

a witness on behalf of the defendant, being first duly sworn,
testified as follows:

EXAMINATION IN CHIEF.

By Mr. McGuire:

Q. Where are you employed?
A. Virginia Electric & Power Co.

Q.
A.
Q.
A.
Q.
A.
Q.

How long have you been with the company?
Eighteen years.
What is your job?
Supervisor of railways.
Had any experience operating motor cars?
Yes, sir, twelve years.
Mr. Hillsman, are you familiar with the situation and

the grade in the street over on Hull street about 40th on to
wards 43rd?

A. Yes, sir, I am familiar with it;

Mr. Williams: There was a blueprint map used here yes
terday. I don*t see it now. I would like to have it as it shows
the grade.

page 227 [

(Blueprint produced.)

By Mr. McGuire:

Q. There is a blueprint made by the City Department, whicli
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shows that the grade at 43rd street is 2^ per cent, and ccraaes

down to about one-half of one per cent at 40th. "V^ith a grade

of that sort, with a street car going thirty miles an hour, how
quickly can a man with the emergency, if the brakes works

perfectly, stop that street car?
A. On good raUs, I should think it would take him around

90 to 100 feet to make a good stop.
Q, Say, at ten miles an hour, under the same conditions and
the same place?
A. I should think he could stop it in 30 to 35 feet—^make a
good stop,
CROSS EXAMINATION.

By Mr. Williams:

Q. Suppose it did not have a headlight on, coming down at
the same speed, could other people see him as well as with a
headlight on?

Mr. McGuire: Is that an expert question?
The Court:

Oo ahead.

Mr. Williams: Suppose he was coming down, just as you
stated, at both of those speeds, or either one of them, and
didn't have a headlight on, could you see him as well as if
he did have it on?

Witness: At this point or any other point?
Mr. Williams:

page 228 ]•

Yes, sir.

A. Of course, you couldn't see the headlight if
he didn't have any on.

Q. Could you see the car as well as if it had a headlight?
A. You could see the other part of the car if it was lit up.
Q. If he had the headlight on the other end, you would
think he was going the other way, wouldn't you?
. A. I don't think you could see the headlight on the other
end. You wouldn't know it was on the other end if you were
standing in front.
Q. If you were at this end of a car and it was a dark night
and he has got a headlight on the other end and running thirty
or fifteen, or ten miles an hour, you would think he was going
the other way, wouldn't you, on a dark night?
Witness: Can I ask you a question?
The Court: No, sir.
i.

A. Wouldn't even know whether he had a headlight on the
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other end. If I was standing in front of a car, if he didn't
have a headlight on the end he was operating, coming towards
me, I wouldn't know whether he had one on the other end un
less I could see the other end.

By the Court:
Q. If this car was approaching Richmond from 43rd street,
and you were standing at 40th street, and the car didn't have
any headlight and coming towards you, could you know
whether the car was coming towards you or going the other
wayf That is the question.
A. The reason I answered as I did I thought he asked could
I tell whether the headlight was on the other end.

page 229 [• Sure, I could tell whether it was coming towards
me if the other part of the car was lit up.
Q. Could you tell whether it was coming towards you or
going the other way?
A. Yes, sir, I could tell.

By Mr. Williams ;
Q. Suppose you are traveling towards a car on a dark night
and it is coming towards you some distance away, with the
headlight shining on the other end, and the headlight on your

end dark, could you tell if that car was coming towards you?
A. I think so.

Q. Going fifteen or twenty miles an hour?
A. I think so.

Mr. Williams: You are a good motorman.
Witness: I go for that.
Witness stood aside.
Defendant rests.

J. C. BOHANNAN,
a witness on behalf of the plaintiff, being recalled in rebuttal,
further testified as follows:

EXAMINATION IN CHIEF.

By Mr. Williams:

*Q. Mr. Bohannan, did you notice any sand on that track?
A. Yes, sir.

page 230 J-

Mr. McGuire: This has been all covered before
by other witnesses.
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They have put on testimony that this car

was put in emergency because a hole was knocked in the i)ipe.
I want to show sand was (not) on the track the distance he
says.

Th^ Court:

Go ahead.

Q. Was there any sand back of the first wheel of the car?
A. Yes, sir.
Q. How far back?
A. About ten or fifteen feet.

By the Court:
Q. Do you mean ten or fifteen feet back of the front wheels
or back of the front of the car?
A. Ten or fifteen feet back of the front wheels.

By Mr. Williams:
Q. Now, Mr. Bohannan, operating a motorcycle with three
men on it, what distance ought it take to make a turn, do you
know, from off the track and on the track?
Witness: You mean going around a parked car?
Mr. McGuire: How can this man testify about a thing he
didn't see, or he wasn't on it.
Mr. Williams: He is an experienced driver of motorcycles.
The Court:

Is this in rebuttal?

Mr. Williams: It is direct testimony. We overlooked that.

page 231 [ By Mr. Williams:
Q. Which side was the motorcycle lying on?
A. It was lying on this side. (Indicating.)
Q. On its right side?
A. Yes, sir.
Witness stood aside.

Testimony closed.

Note: At 12 M., the jury were adjourned until 2:30 P. M.
Note:

In the absence of the jurj'', defendant by counsel

moved the Court to strike out all of the plaintiff's testimony
on the ground that it shows no negligence on the part of the
defendant, and that the evidence in the case establishes the

fact that the sole proximate cause of the accident was the
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negligence of the driver of the motorcycle, and that the evi
dence further shows contributory negligence on the part of
James E. Braswell.

The court overruled said motion and defendant, by counsel,
excepted.

page 232 [

AFTERNOON SESSION,
June 11th, 1931,

Caurt resumed its session at 2:30 P. M.

Mr. Williams: I would like to call Mr. Taylor.
Mr. McGruire: Will we be allowed to put on further testi
mony?
The Court:

This is rebuttal?

Mr. Williams: Yes, sir.
S. M. TAYLOR,

a witness on behalf of the plaintiff, in rebuttal, being first
duly sworn, testified as follows:
EXAMINATION IN CHIEF.

By Mr. Williams:

Q. Where do you live?
A. 723 Hull street.

Q. Did you ever see me before about this caseT

A. I don't think I ever saw you before in my life.
Q. You remember the night this boy, young BrasweU, was
killed, December 13th, 1930, and LaPrade?
A. I couldn't say who they were or what their names were,
Q. How many were there?
A. There were three.

Q. How many were killed, or do you know?

A. Looked like two were just about dead. I wouldn't say
either was killed.

page 233

Q. The other was what?
A. The other was in a bad condition.

Q. Where were you at the time when you first saw the street
earf

Mr. McGuire:

This is not rebuttal.

The Court: It is preliminary to rebuttal.
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By Mr. Williams:
Q. Did you see the street car that had that wreck?
A. Yes, sir,

Q. Where were you when you first saw the street car?
A. I saw the street car as it pulled off at the end of the
line,

Q. At the end on 43rd street?

A. When I first saw the car, yes, sir.
Q. Did the motorman have his light on the front? Where
was the light; towards you or towards Eichmond?
Mr. McGuire:
case in chief.
The Court:

I object. This isn*t rebuttal. This is his

I will admit it.

Mr. McGruire: We note an exception.

Mr. Williams: Where was the headlight; towards you or
towards Richmond?

A. Towards me when I saw it.

Q. Did that car stop before it hit these boys?
A. No, sir, it did not
Q. When did it stop?
A. It stopped about as soon as he could. I wouldn't say how
far he went.

page 234 \

Ql Where did it stop in reference to 4(>th street?

A. He had pretty near cleared 40th street when
he stopped.
Q. Can you point out here any point the distance that he
went after you heard the crash to the point where he stopped?

Mr. McGuire: I object.

The Court:

Objection sustained.

You

have gone far

enough.
Mr. McGuire: I move to strike out all this because it is not
in rebuttal.
The Court:

Motion overruled.

Mr. McGuire: We except.
Witness stood aside.

page 235 ]•

And after the court had instructed the jury as

set out in bill of exceptions No. 2, which is hereby
made a part of this bUl of exception, and after argument by
counsel the jury retired to consider the verdict and presently
returned to court and rendered the verdict in the following
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words and figures, to-wit: "We the jury, on issue joined^
find for the plaintiff and assess damages at $2,500.00".
"Whereupon the court on motion of the defendant set aside
the said verdict of the jury and entered up judgment for the
defendant upon the ground that there was no evidence to sup
port the verdict of the jury, to which action of the court in
setting aside the said verdict and entering judgment in favor
of the defendant the plaintiff, by counsel, excepted and now
prays that his bill of exceptions No. 1 may be signed, sealed
and made a part of the record in this case, which is accord
ingly done on this 20th day of July, 1932. It appearing in
writing that the attorneys for the defendant have had rea
sonable notice of the time and place of the tendering of this
biQ of exceptions to the court or Judge.
JULIEN GUNN, Judge. (Seal.)

page 236 }- Virginia:
In the Circuit Court of the City of Richmond.
0. E. Braswell, Administrator of the Estate of James E. Braswell, deceased. Plaintiff,
against
Virginia Electric and Power Company, a corporation. De
fendant.

BILL OF EXCEPTIONS NO. 2.

Be it remembered that after the jury were sworn to try the
issue in this case and after the plaintiff and defendant had
introduced all of the evidence as set out in bill of exceptions
No. 1 hereby made a part of this bill of exceptions, the fol
lowing instructions were granted at the requests of the plain
tiff and defendant respectively, which were all of the instruc
tions granted on the trial of this cause. Nos. 1 to 7 inclusive
being granted at the request of the plaintiff; and Nos. 8, 9,
10, 11, 12, 13, 14, 15, 16, 17, 18 arid 19, being granted at the
request of the defendant:
INSTRUCTIONS GIVEN BY THE COURT.
1.

The Court instructs the jury that the operator of a street
car has no right to assume that no person will attempt to go
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upon, along or across the tracks in view of a car, and he must
use ordinary care to attempt to check its speed as soon as
he sees or ought to have seen, that a person is

page 237 }• about to go upon, along or across in dangerous
proximity to his care, and if they believe from
the evidence in this case that the motorman of the defendant

company did not use ordinary care in attempting to check
his car at a time when he saw the plaintiff, or ought, in the
exercise of ordinary care, to have seen him about to go upon,
along or across the tracks in dangerous proximity to his car,
and by such failure to exercise ordinary care in attempting to
check the car the plaintiff was injured, the jury will find for
the plaintiff, unless you further believe from the evidence
that the plaintiff was himself guilty of negligence which
caused or contributed to the accident.

2.

The Court instructs the jury chat if they believe from the
evidence in this case that on the 13th day of December, 1930,
the defendant corporation was the operator of a certain rail

way line in the City of Richmond, and particularly on Hull
Street, that it was the duty of the said defendant to run and
operate said car on said line with reasonable care, and at a
reasonable and proper rate of speed, so as to avoid running
into motorcycles and persons on or near said line and tracks,
while exercising ordinary care on their part. And if the jury
believe from the evidence that on the day in question the
defendant. Street Car Company, negligently ran one of its
said cars at the point in question at an excessive rate of speed
under the circumstances, and as the proximate or an effi
ciently contributing; cause of said carelessness and negligence
the said car was, with great force and violence,

page 238 [• run into and against the motorcycle on which the
plaintiff's decedent was riding, which was on or
near the said line at the aforesaid lolace, while exercising or
dinary care on his part, and the plaintiff's decedent was

thereby killed, then thev must find their verdict for the plainf
tiff.
3.

The Court instructs the jury that the public has the same
right to the use of the public streets of the City of Richmond
as the defendant company has to use its tracks in such streets,
and may go upon, along or across said tracks on said public
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streets as freely as upon any other part of the street so long
as they do not obstruct the cars or carelessly expose them
selves to danger, and this being- so it is the duty of the mo
torman operating the defendant's cars in the public streets

of the City of Richmond to exercise ordinary care to keep a
careful look ahead for persons on, approaching, near to, go
ing along or crossing the tracks of the defendant company in
the publk streets aliead of or in front of said street cars, and
to exercise ordinary care to so operate and control said cars
as to enable the motorman to stop his car readily and avoid

collision with or injury to such person so approaching on,
along, near to or crossing the said street car tracks in front
of or ahead of said cars; and if the jury believe from the evi
dence in this case that the plaintiff's intestate suf-

page 239

fered injury and death proximately cause by or
efficiently contributed to by the failure of the de

fendant's motorman to do his duty in any of these matters,

while plaintiff's intestate was exercising ordinary care on his
part, then you must find your verdict for the plaintiff.
4.

The Court instructs the jury that if they believe from the

evidence in this case that the plaintiff's intestate was riding
on a motorcycle driven by LaPrade before and at the time

of the collision in question and over which he neither assumed

nor exercised any control, and over which it was not his duty
to exercise any control and he was injured and killed in a
collision between the car driven by the defendant's motor-

man and the motorcycle on which he was riding on Hull Street

while exercising ordinary care on his part, then if any negli

gence of the driver in handling or driving, his motorcycle con
tributed to the said collision, such negligence of said driver
of said motorcycle cannot, as a matter of law, be imputed to
him, for the Court tells the jury that if they believe from the
evidence that the plaintiff's intestate was injured and killed
by reason of any act of negligence charged in the notice of
motion in this case on the part of the defendant's motorman
which proximately caused or efficiently contributed to the

death of James Braswell, without negligence onhis part, then
the plaintiff is entitled to recover, notwithstanding any neg

ligence upon the part of the driver of the motorcycle.
page 240 }•

5.

The court instructs the jury that if they believe from the

evidence in this case that on the 13th day of December, 1930,
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the defendant corporation was the operator of a certain street
railway line in the City of Richmond, commonly known as the
Hull Street Line, and at and near 40th Street, that it was
the duty of the said defendant to exercise ordinary care, to
run and operate said car on said line with reasonable and

proper care and under proper control and to keep a proper

lookout, so as to avoid running into motorcycles and persons

on or near to the said line at said point, while exercising or
dinary caTe on their part. And if the jury believe from the
evidence in this case that on the day in question the defend
ant, without exercising ordinary care, ran one of its cars at
said place, without keeping said car under proper control,
and without keeping a proper lookout, and as the proximate
cause or an efficiently contributing cause of said negligence
the said car was with great force and violence run into and
against the motorcycle on which the plaintiff's intestate was
riding as a passenger, on or near to the said line at the afore
said place, and the plaintiff's intestate injured and killed

thereby, then they must find their verdict for the plaintiff.

The Court instructs the jury that if they believe from the
evidence in this case that on the 13th day of December, 1930,
after nightfall, the plaintiff's intestate was* riding on a mo
torcycle Southwardly on Hull Street, between 39th
page 241 \ and 40th Streets and that at and about the same
time the defendant company's street car was be

ing operated Northwardly on Hull Street without a headlight

thereon; and if the jury further believe that in the exercise

of reasonable care the headlight should have been burning
and by reason of defendant's failure to have said headlight
burning the plaintiff's intestate lost his life, while exercising
ordinary care on his part, then you must find your verdict for
the plaintiff.
7.

^The Court instructs the jury that if they find for the plain
tiff, in ascertaining the damages, if the plaintiff is entitled to
recover, they should find the sum with reference to:

1. The pecuniary loss sustained by the father and mother of
the deceased and the two brothers and sisters of the deceased,
fixing such sum as would be equal earnings of the deceased
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child, taldng into consideration the age, intelligence and
health during what would have been his lifetime if he would
not have been killed;

2. In ascertaining the probability of the life of the de
ceased, the jury have the right to determine the same with
refemce to recognize scientific tables relating to the expec
tancy of human life.

3. By adding thereto compensation for the loss of his care,
attention and society to his father and mother and his broth
ers and sisters ;

4. By adding such further sum as they may deem fair and
just by way of solace and comfort to his father
page 242 and mother and brothers and sisters for the sor
row, suffering and mental anguish occasioned to
them by his death, but in no event to exceed the sum of Ten
'Thousand Dollars ($10,000,00) the amount claimed in the no
tice of motion for judgment.
B.

The court instructs the jury that the mere fact that James
E. Braswell lost .his life in a collision between the motorcycle

on which he was riding and a street car does not entitle the

plaintiff to a verdict. But, in order for the jury to award
damages in this case, the plaintiff must prove by the greater
weight of the evidence the following:
1. That "W. L. Elliott, motorman of defendant's street car,
was negligent; and

2. That negligence on the part of W. L. Elliott, so proved
was a proximate cause of the injury of which the plaintiff
complains.

Unless the jury believe that the plaintiff's claim has been
thus established, they must find for the defendant; and, in
any event, they must find for the defendant if they believe
from the evidence that there was negligence on the part of
James E. Braswell which caused or efficiently contributed to
the cause of the collision.
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9.

The court instructs the jury that, as used in these instruc
tions, proximate cause creating liability for neg-

page 243 }- ligence means a cause of which the injury is the
natural and probable consequence, so that there
is an unbroken sequence from the wrong to the injury, with
out any intervening efficient cause, and so that the wrong
doer, by the exercise of ordinary care, might have forseen
that some injury might result from his negligence.
10.

The Court instructs the jury that at the time of the acci
dent here complained of the traffic laws in force in the City
of Richmond embraced motorcycles under the term "vehicles*'

and they prescribed that all vehicles upon a highway of suf
ficient width should be driven upon the right half of the high
way and as close as iDracticable to the righthand edge or curb.

Any failure to comply with this ordinance constituted an
act of negligence.
11.

The Court instructs the jury that at the time' of the acci
dent here complained of the traffic laws in force in the city
of Richmond embraced motorcycles under the term "vehicles"
and they prescribed that any person who should drive a ve
hicle upon a highway when not under complete control, or at
such speed or in such manner as to endanger or be likely to
endanger life, limb or property of anuy person, was gTiilty of.
reckless driving.
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12.

The Court instructs the jury that the duties of the opera
tor of the motorcycle and those of the operator of the street
car in this case were equal, each being charged with the same
duty to exercise ordinary care to avoid an accident.
And the Court further instructs the jury that the operator
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of the street car had a right to rely upon the performance of
this duty by the operator of the motorcycle.
13.

The Court instructs the jury that it was the duty of Dennis^
LaPrade when driving the motorcycle on Hull street, to have
it under complete control and to exercise ordinary care to
look out for street cars in such a manner as to be reasonably
effective and so that by the exercise of ordinary care danger
could be avoided; and these were continuing duties, not neces
sarily discharged by the performance thereof at any particu
lar moment of time. And if the jury believe from the evi
dence that at any time before the accident, by the perform
ance of these duties, he could have observed the street car

which was in the collision and could have taken steps to avoid
the accident, but failed to do so, and that this failure was the

sole proximate cause of the collision between the motorcycle
and the street car, then the jury must find their verdict for
the defendant.
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14

The Court instructs the jury that it was the duty of James
E. Braswell, when the motorcycle was driven on Hull street,
to exercise ordinary care to look out for street cars in such

a manner as to be reasonable effective and to observe the op
eration of the motorcycle, and this was a continuing duty,
not necessarily discharged by the performance thereof at any
particular moment of time. And if the jury believe from the
evidence that at any time before the accident, by the exercise
of ordinary care in the performance of this duty, he could
have observed the street car which was in the collision and

could have taken steps to avoid the accident, but failed to
do so, and that this failure caused or efficiently contributed
to the cause of the collision between the motorcycle and the
street car, then the jury must find their verdict for the de
fendant,
15,

The Court instructs the jury that, if they believe from the
evidence that the conduct of the operator of the motorcycle
on which James E. Braswell was riding prior to the collision

0. E. Braswell, Admr., y. Va. Elec. & Power Co.
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was so reckless or so negligent as to indicate that he was
not a competent driver and that James E. Braswell saw or

had an opportunity by the exercise of ordinary care to ob

serve this conduct, he was ^ilty of negligence in continuing
to ride on the motorcycle. And, if th^y believe from the evi
dence that, subsequent to such

recklessness or

XJage 246 ]• negligence by the operator of the motorcycle, he
was guUty of negligence in the manner in which
he drove down Hull street between the rails of the street car

track at the time of the collision and that this latter negli
gence was the muse of, or efficiently contributed to the cause

of, the accident in which James E. Braswell was injured, he
is chargeable with that negligence, and the jury will find their
verdict for the defendant.
16.

The Court instructs the jury that, if they believe from the
evidence that W. L. Elliott, motorman of the street car, was
guilty of negligence and that James E. BrasAvell was also
guilty of negligence which efficiently contributed to any de
gree to the collision, the jury must find their verdict for the
defendant even though they may believe from the evidence
that the motorman was more negligent than James E. Bras
well, since the law does not apportion negligence nor consider
degrees of negligence, the plaintiff being barred from recov
ery if James E. Braswell was guilty of negligence in any
degree which proximately caused or efficiently contributed
to the cause of the accident. And the jury must find for the
defendant if they believe from the evidence that it is just as
probable that negiig-ence on the part of James E. Braswell
caused or efficiently contributed to the cause of the accident
as that it was caused by negligence on the part of W, L. El
liott, motorman of the street car.
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17.

If the jury believe from the evidence that it is just as prob
able that the accident in this case was unavoidable, so far as
the motorman of the street car is concerned, as that there
was negligence on his part which was a proximate cause of the
accident, they must find for the defendant, and if the jury
are unable to determine from the evidence^ whether there was

negligence on the part of the motorman of the street car, or
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that such negligence, if it existed, was a proximate cause of.
the collision in this case, they must find their verdict for the
defendant, since the burden is on the plaintiff to prove by a
preponderance of the evidence that there was such negligence
and that this was a proximate cause of the accident.
18.

court instructs the jury that negligence is doing or
omitting to do an act which an ordinary person of prudence
acting prudently, under the same or similar circumstances,
would or would not do, as the case noay be, and that or
dinary care" used in these instructions is that degree of care
which an ordinary person of prudence acting prudently would
exercise under the same or similar circumstances.
19.

The Court instructs the jury that they must consider this
case solely upon the evidence before them and the

page 248 }• law laid down in these instructions of the Court,
and they must not allow any sympathy they may
feel for either party to influence their verdict. The verdict

capiot be based, in whole or in part, upon conjecture or sur
mise or sympathy, but must be based solely on the evidence
in the case and the instructions of the Court.

^Wherefore the plaintiff prays that this his bill of excep
tions No. 2 may be signed, sealed and made a part of the rec
ord which is accordingly done this 20th day of July, 1932,
it appearing in writing that the attorneys for the defendant
have had reasonable notice of the time and place of the ten
dering of this bill of exceptions to the Court or Judge.
JTJLIEN GUNN, Judge.

(Seal)

Virginia:
In the Circuit Court of the City of Richmond.

0. E. Braswell, Administrator of the Estate of James E. Braswell, deceased. Plaintiff,
vs.

Virginia Electric and Power Company, a corporation. De
fendant.

0. E. Braswell, Admr., y. Va. Elec. & Power Co.
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BILL OF EXCEPTIONS NO. 3.

Be it remembered that the defendant, by counsel, objected
to instructions Nos. 1, 2, and 4 offered by the plaintiff and
granted by the court as set out in bill of exceptions No. 2 and
the defendant by counsel excepted to the action

page 249 [• of the court. The grounds of objections and the
exceptions were as follows:
Instruction No. 1.—There is no evidence to support this in
struction, the evidence showing that the defendant's street
car was not operated at an excessive rate of speed at the time
of the accident, was not negligently run into the motorcycle on
which plaintiff's decedent was riding.
Instruction No. 2.—There is no evidence to support the
theory of negligence embodied in this instruction.
Instruction No. 4.—There is no evidence to support the
theory of negligence on which this instruction is based, no
evidence that the defendant's street car was not under proper
control nor that the motorman failea to keep a proper look
out, nor that the street car was "with great force and vio
lence run into and against the motorcycle" on which plain
tiff's decedent was riding.

Wherefore the defendant prays that this its bill of excep
tions No. 3 may be signed, sealed and made a part of the rec
ord which is accordingly done this 6th day of August, 1932,
it appearing in writing that the attorneys for the plaintiff
have had reasonable notice of the time and place of the ten
dering of this bill of exceptions to the Court or Judge.
JULIEN GUNN, Judge.

page 250 )-

(Seal)

Transcript of the record.
Teste:

GARLAND B. TAYLOR, Clerk.

Fee for transcript for plaintiff, $100.00.
Fee for transcript for defendant $1.00.
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I, Garland B. Taylorj Clerk of the Circuit Court of the City
of: Richmond, do certify that the Attorney for the defendant
has. had due notice of the intention of the plaintiff to apply
for this transcript, and that the Attorney for the plaintiff has

had due notice of. the intention of the defendant to apply for
transcript of .the bill of exceptions No. 3.

•Given under my hand this 9th day of August, l932j
GARLAND B. TAYLOR, Clerk.
'
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