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IN THE

'atprtmt <!iourt of ~pptal.s
of ~irgiuia
At Richmond
Record No. 2073
LENA H. ARNOLD; Adrr1in~stratrix of the Estate of
JOSEPH D. ARN'OLh, DEC'D., Plaintiff in Error
V'S.

DANIEL C. WOOD, PAUL A. WOOD & JOHN D. WOOD,
Trading as WOOD LUMBER & SUPPI. Y COMPANY,
and ELMER J. MILLS, Defendants in Error.

P-ETITION
To the Ho,nurable Justiees of the tiupre·me Vo·urt of Appeals
of Virginia:

Your petitioner, Mrs. Lena H. A1·nold, Administratrix of
Joseph D. Arnold, Deceased, would respectfully sho'v unto the
Court that she feels aggrieved by a f~nal judgn1ent or the Cit·
cuit Court of Roanoke County, Virginia. entered at the Julle
Term thereof, 1938, in the case at law whete.in yout
2~'
of.' petitioner was pla~~tiff, and Daniel C. Wood, Paul A.
W oc;>d, and ,John D~ W ood 1 Tra.ding as Wood Lumber &
Supply Company, and E· mer J. Mills were d~fendants. A complete transcript of the record of the case oortiiied ·by the Cle:rk
of sa.id. Court is. attached. hereto as a part of this Petition..
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On the 13th of Septe~ber, 1937, Joseph D. Arnold, tho
plaintiff's decedent was killed on the State Highway between
Eagle Rock and Cli~ton Forge in Botetourt Cou~ty by being
run over by a truck O\vned by Wood Lumber & Supply Company, operated by Elmer J .. Mil~s, their agent, the defendants
in this case. The highway runs North and South through
Eagle Rock to Clifton Forge and on to Covington. The decedent was supposed to have been or going to see. his two infant sons then in an Orphatii;lge n:ea.r Covington.
The decedent was found immediately after being killed,
lying on the East side of the center line of the road, with his
head towards the center of 'the road, and his feet \vere toward$
the edge of the East side of the road about one to two feet
from the East edge of the hard surface, on the decedent's left
side of the road, and on the driver's right side of the
3*
road.·· The decedent was a pedestrian walking *South
to,vards Eagle Rock. The defendant's truck was going North towards c· ifton Forge, and they met at the point of
accident where decedent \vas run over and killed by the truck
There were no eye-witnesses to the accident except the driver
of the truck. (R. pp. 7-8).
The truck ran its two right wheels off of the hard surface and on to the shoulder of the road and ran 137 yards or
411 feet on practically a level road before it stopped. Mills,
the dr:ver, stated to Trolen, the officert that he was driving
North, that he saw the decedent walking South on the West
side of the road (Record pp. 19), and as the truck caine
abreast of the n1an wa"king, that the man just made.a_runniug
lunge and dived under the ·wheels of the truck. (Record pp.
1q). This statement was· in direct conflict 'vith the facts that
deceased's feet were still lying w;thin a foot or two from the
E~st edge of the luu·d surface (diagram filed with Mr. Trolen 's evide·nce) with no injury to his feet or legs, and "ras in
direct cQnflict 'vith the statement made to Mrs. Arnold an·l
hHss Arnold by Mi"ls.
The driver, Mills, stated to Mrs. Arnold that deced"nt
was walking on the left s:de of the road coming towards the
truck, :which was the East side of the road, and when he ~ot
there he took three running steps and jumped in front of the
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truck (R~ pp. 58, 59). Said he ran :LOO yards, said he
was •afraid the man would bleed to death, and he would
lose his job, and that he had run over animals, but
this was the first man he ever killed.

·4*

The driver, Mills, also stated to Miss Esther Arnold, that
he saw deceased walk:ng on the deceased's left side of the
road, which was the truck driver's right side of the road, also
the East side of the ;road; and when the truck approached, that
the deceased took three running steps and went right under
the whees of the truck (R. pp. 83). The deceased's feet were
oil the left or East side of the road within one and a half or two
"feet of the East edge of the hard surface, which corroborated
the staten1ent of the driver, :hElls, that the deceaserl was walking facing the truck on the :mast side of the road, which was
the deceased's left side of the road wheu struck, (where Sec·
t:on. 21fl4 (126) (f) of the Codo requited him to walk) but it
also coutrauieteu tl1e said driver's staieu1ent that the deceas~d took three running steps t~Ih.l went right under th(l wheels,
(R. pp. 8-H3). He could not have taken threo steps, and got1en under or in front of the CE.•.r, and left llis feet within two
feet of tho edge of the road, un.lt!ss the right wheels of the
truck 'vero over to within two feet of the East edge of the road
whero the driver Ja1ew the P..edesh·ian was walking, and where
the truck lu1d nn right to be, as the truck had at least twenty
feet on the h~ghway t.o pass the pedestrian. (R. pp. 54)
The deceased was a w~dower with •two infant boys. He
*was 38Y:! years o' d with a life expectancy of 291;2
year,s, w:th a capacity to earn $15::>.00 per month. The
deceased was returned to Western State ·Hospital June 22nd,
1937, and was killed September 13th, 1~)3'7. :B,or about six
weeks before he was killed he was permitted to work on th'3
construction of a building about a.n1ile froni the hospital, and
to go back and forth as any other laborer. At the tilne he wa~·
killed, he was regarded as cured and ready to be disd1arged a~
cured. He left Staunton, Saturday or Sunrlay, September
12th, 1937, Dr. DeJarnett (R. pp. 21) said, "I saw him the
day before he was ki'led. I saw him at the breakfast table
and talked with him, and he was just as bright and cheerful
and happy as Thad ever seen h:m, a.nd \Ve "-rere perfectly will·
ing for him to go hon1e at a.ny time he wanted to go.''
5*

Q. "Now, suppose the question .was asked you that if it
is shown that his two sons were in· the Orphanage up there·
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near Clifton Forge or Covington just beyond Clifton Forge,
and this man you said had a great feeling for~ his two little
boys, suppose that someone would telt you that the man left
Staunton on Sunday and went up there to where the little
boys were, and he was k'lled by being run over on the highway~
-wou1d you say that the man went up there to see his boys,
or would you say he went up there to get killed'''

6•

• A.. "I 'vould say he went up there to see his
boys.''

The defendants cross-e:x;amined Dr. DeJarnett at ,very
great length (R. pp. 31 to 51) but fai~ed to produce any evidence that indicated su:cide, \Vhich appeared to have been the
only defense·.
The evidence (R. pp. 85) showed that the driver, Mills,
had a cataract on his right eye and was without vision in his
right eye. The defendant was killed while approaching the
driver on the the driver's right hand and bl:nd side; and if
blind in his right eye, there was no evidence offered by the defendant that he used th~ precaution that a one-eyed man ought
to have used, to observe with his left eye a man on the right
side of \Vhich could not have been seen with the blind eye~,
and no evidence offered to show that the driver used such care
to avoid striking a man passing on the driver's side as an ordinarily prudent man having such defective eye-sight was required to use 1n operating a truck upon the highway.
The defendants offered no evidence h1 the case but fron1
the cross-examination of Dr. DeJarnett by attorney ror the de·
fendants, it appeared that their only defense was that the deceased had been an inmate of the insane asylum and co:utnitted su~cide, but thP. evidence of Dr. De.Jarnett absolutely negatives any such idea, hut if it had not, it would have been a quest~ on for the Jury and not for tbe Court to determine.
7•

*They tnade a motion at the close of the pla:ntiff':;;
evidence to stril\:e out the evidence of the plaintiff,
\·vhich motion the ("n,trt properly over-ruled, and after th0
Court over-ruled the motion to strlke the evidence, the defend
ants without offering any evidence whatever demurre~l to tl1e
evidence, and the -plaintiff 'joined in opposition to the demurrer, 'vhereupon the Court sustained the demurrer to the evievidence and set aside the verdict of $7,500 rendered by th C!.
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Jury for t~e p~aintiff. To all of said actions and ruling of the
Court the plain~iff excepted.
.
ASSIGNMENT OF ERRORS.
(1) The Court erred in sustaining the defendant's de·
murrer to the evidence and in setting aside the verdict of the
Jury for $7,500 awarded the plaintiff, and in dhnnissing the
cnse and euter~ng jud~ntent against the plaintiff for the costs.
'fo a 1l of which rulings the plaintiff excepted for ·the reason
that the plaintiff made ~ut a prima facie case from the evi·
dence to be submi tte<l to the Jury and the den1urrer to the evidence should have been over-ruled by the Court and judgment
'3hould have been given the plaintiff for $7~500 the vP-rdict of
the ,lury and the refusa1 of the Court to do so was error.

s•

· *(2) The Jury was the sole judge of the evidence
and credibility of ·the witnesses and the inferences to be
drawn therefrom, and of the evidence of the physical facts anil
surrounding circumsances and all reasonable conclusions to
be drawn th-erefrom. And the Court erted in entering the province of the jury by sustaining the demurrer to the evidence
and thereby excluding from the Jury all consideration of the
physical facts and circumstances and inferences to be drawn
from the evidence introduced by the plaintiff.
·
( 3) In the N ot:ce of Motion for judgment served upon
the· defendant; the defendant Mills, who was operating the
truck for the other defendants was charged with a violation
of the criminal laws of the State embraced in Sect!on 2154
(108) and Section 2154 (109).

Beet 'on 2154 (108) p1·01Jides:
''That any person who drives a vehicle upon a highway recklessly or at a speed or in a manner so as to endanger or be likely to endanger the life~ limb, or property of any person shall be guilty of reck~ess driving,
and punished by a fine or imprisonment.''

Section 2154 (109) pro1;ides:
(a) "Reckles.9 dri'IJ·in,q shall be deemed to include
the following offenses, which are

e~pressly

prohibited:..

''Driving a vehicle when not under proper control
or with inadequate or improperly adjusted brakes.''

6
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''Exceeding a reasonable speed under the circumstances and traffic coudit!ons *obtaining at the time.''

The uncontradicted evidence was to the effect that the
defendant did not have his truck under control; that after
knocking the deceased down and running over him he ran his
two right wheels over the shoulder of the road, and the grade
of the road being practically level, ran 411 feet before he stopped the truck. He, therefore, did not have the suffcient
brakes that the la,v, Sect~on 2154 (146) of the Code of Vir·
ginia, required him to have in order to control and stop his
truck, or he was going at such a teriffic rate of speed that the
truck cou d not 'be stopped in less than 411 feet. And in such
unlfnvful uct committed homicide by killing the deceased upon
the highway. The right to consider that evidence was take.'l
from the Jury.
1

It was also areged in the Notice of Motion to the effect
that the driver of the truck was blind in h: s right eye with
defective eye-sight in the left eye; and that he saw, or could
have seen the deceased in time to have prevented the acc!dent, if he had used such additional care as an ordinarily prudent man would have used who had that degree of defective
eye-sight.
The Court took fr01n the Jury the right to dravl the con
elusion from those facts and c~rcumstances that the defendant
was guilty of negligence·.
lhulcr Sect:on 2154 (126) (f) the
10*

llHV

provides:

*' ''rhat when walk'ng upon the highway a. pedestrian shar keep as near as reasonably possible to the
0xtreme left side of the edge of the san1e."

. This evidence shows that the deceased was a pedestrian
and when found, his feet were within a foot and a half or two
feet of the edge of the left and East s=de or edge of the snn~e.
The Jury had a right to assume that the deceased a.t the time
he was struck was standing on his feet at the· point where his
feet ".,.ere lying- at the tim.e he was found dead. The Jury ;n
fact, could draw no other reasonable or sensible .conclusion
than that he was standing on his feet where his feet 'veTe when
killed. And if so, he "ras walking where the law required h:m
to walk~ facing the approaching truck, and had a right to as-
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sume that the truck would pass him without striking him, esp~
cially when the truck had at least twenty feet to pass in and
when the deceased had the right of way over the truck who
was violating the traffic laws of the st~te by reckless driving.
'fhe space in which he was walking as the law required,
bore the same relatiQn to the approaching truck as if that
space had been a s:dewalk, which the space took the place of.
The law does not require a pedestrian when walking on that
space to get entirely off of the road to aHow a vehicle to pass
when the vehicle has a.t least twenty or to twenty-five f~et to
pass in.
These facts and c:rcun1stances together with the defendants cornplete si cnce and failure to testify or explain
11*
*the circun1stances under 'vhich the homicide was committed were all taken away from the Jury by the Court
erroneousJy sustain :ng the_ demurrer to the evidence, regardless of the law which provides tha.t negligence rriay be proved
by circumstantial evidence as well as by direct evidence. Thress
vs. Hack1 er, 155 Va. pp. 389.
Had the defendant been tried in a crinl·nal Court for honlicide committed while in the act of violating the la:ws of the
State, the homicide would have been considered under the
Code of Virginia a.s 1nurder in the second degree with the burden upon the defendant to prove a lesser offense: and that
proof could not be accomplished by the self-serving contradictory declarations of the defendant not made under oath
fn the presense of the Jury on the witness stand where crossexamjnation could be had, and where the Cout·t .a.nd Jury
coulcl judP"e the credibrity of his self-serving hearsay conflicting declarations.
( 4) The Jury was the sole judge of the physical fact-:;
and the circumstances and the conclus:on to be drawn there·
frmn, and the credibiHty of the witnesses : and should have
been perm=tted to pass upon the same and _determine \vhether
the dcf0ndant had his truck under proper control or whether
he \Ya~ ~urty of 11egligence in his operation of the truck a~
alleged in Hle Noti<•e of 1\fotion, and whether his blindness impv.irerl .his vis=on. und if he saw· the d('Ceased, why he took no
precaut.ion, and to explain why he .ran 411 feet and ran two
wheels. off of the harcl surface. and wliv
. he made

S

Supreme Cour.t of Appeals of Virginia

·12•

•contradictory statements to Mr. Trolan and to Mrs.
Arnold and Miss Arnold, and why the feet of the deceased were lying where the law required him to walk. These and
other facts and circumstances coupled with the failure of the
defendant driver to go upon the witnes stand arid explain fullythe facts and circumstances surrounding the ace:dent which
were known only to him, and his failure to produce such e''idence created a presumption that if he had produced it th9
same would have been aganst him. The Court was in error in
taking all such matters from the consideration of the Jury by
susta~ning the demurrer to the evidence.

RES IPSA LOQUITUR
( 5) The doctrine of RES IPSA LOQUITUR was applicable and the Court erred in not applying it to this case, and
1~equiring the defendant to produce the evidence which was
in the possession of the defendant alone; and requiring such
evidence to be produced by witnesses upon the witness stand,
whose credibility or lack of cred:bility could be determined by
cross-examination, and by their demeanor and their interest
in the case.
The doctrine of the last clear chance should have been
enforced. No contributory negligence was proven.
There was no emergency shown but if so, it was caused
'by· the negligence of the defendant.
13~

• (6)

That the Court erred in taking the quest:on
of n~gligence from the Jury in that the Jury should
have had the opportunity to pa.ss on the question of whether
under the evidence and the physical facts shown the operator
of the defendants truck, Eln1er ,J. 1\Hlls, used that degree of
care required of him in driving a heavily laden truck over the
highways of this State. The evidence shows that the sa"d
Mills was b"ind in h:s right eye, tbe side on wh"ch the plaintiff contends the deceased was walking, and that his sight was
geatly impaired in his left eye. Under these circumstances a
greater degree of care was required of him in operating his
truck than would have been required had he been in possession of hls eyesight unimpaired. This question of the care that
he used, to be gathered from the fact that he ·ran such a great
distance after striking the deceased and other facts· and cir-
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cumstance sho\vn, shou~d have been submitted to the Jury.
Our Supreme Court of Appeals has he~d in numerous instances that extra danger calls for extra caution and care. To
drive a 1notor vehicle on the public roads. by one who is blind
in one eye and the s ·ght greatly impaired in the other is certainly n1ore dangerous than the driving of the vehicle by one
\vith nor1ilal vision and the care and caution to be exercised
is commensurate with the d:sability. Ordinary care in .one set
of circu1nstances might be gross negligence in another. "\Vhether or not such a degree of care as called for was used is a
·
question for the Jury.
14*

*See: Appalachian Po,ver Co. vs. Hale, 133 Va.
· 416 (2), 113 S. E. 411.
.
Colonna Shipyard vs. Dunn, 151 Va. 740(11), 145 S. E.

342.

Norfolk & \Vestern R. R. vs.

~Iace,

151 Va. 458, 145 S. E.

362.

Richmond vs. Chea.twood, 130 Va. 76 (15 ), 107 S. E. 830.
Virginian R. R. etc. Co. vs. S~ith, 117 Va. 418, 84 S. E.
641.
~ ARGUl\IENT

The demurrer to the evidence should have been overruled.
Sonw of the leading Virginia cases, fully defining the principles governing a demurrer to thP. ~vidence are as follows :
161 Va. pp. 827, Case of 1Yietropo:itan L. Ins. Co .. vs.
Myers:

'' lt has been said in innumerable cases decided bv
this Court that on a demurrer to evidence, the demu;rant n1ust be considered as admitting the truth of his
adversary's evidence, and allrjust inferences "~hich can
be drawn therefrom by a Jury, and as wah·ing all of
his own evidence which conflicts with that of his adversary, or which has been impeached, and all inferences
it would ·seem, from his own evidence, though not in
conflict with that of his adversary, which do not necessarily result therefrom. This is so firmly fixed as the
Jaw on this subject that it is needless to cite the author·
ities.,,.
.
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155 Va. pp. 39hCase of Thress vs. Hackler:

''Negligence _may be proyed by circumstantial
evidence. Where the circun1stances proved are such
as to point by a fair and reasonable inference to the
conclusion that the defendant was gu!lty of negligence,
they are sufficient to take the case out of the reahn
of conjecture and into the field of the legit:mate in·
ference, and to support a finding by the Jury that the
defendant was guilty of neg'igence. National Biscuit
Co. v. Rose Litsky (CCA), 22 F. (2d) 939, 56 A. L.
R. 853; Cobb v. Twitchell 91 Fla. 539, So. 186, 45 A.
L. R. 865; Berkley St. R. Co. v. Simpson, 106 Va. 548,
at pp. 550, 56 S. E. 331; Jankey v. Hope Nat. Gas Co.,
98 W. Va. 412, at pp. 417, 127 S. E. 199. ''
*154 Va. pp. 152, Case of Motor Coaches v. Aus-

16*

tin:

·

''The record does not show that the facts and cir~
cumstances thus shown by the plaintiff were physically in1possible. Such being the case, there is no 'varrant in law which authorizes this Court to encroach
upon the province of the Jury and settle conf icts of
evidenc~ and pass upon the cred~bility of witnesses.
In Southern Ry. Co. v. Cash, 110 Va. 284~ 65 S. E.
601, 602, Judge Buchanan said:- 'The Court cam1ot
invade the province of the Jury on a motion for a new
tria 1, by a tte1npting to pass ~1pon the cr<.~dibility of the
witness, to reconcile conflict' ng stateinenb:;, or to determine the weight to be g~ven the evidence of each.
If there are conflicts or d;screpancies in the evi·
dence it is the Jury's province to reconcile them if possib~e, and if not, the Jury 1nav give credence to the ·witness or witnesses who in their opinion are best entitlecl to it..' ''
159

Va. 60, Case of Catron v. Birchfield :

"The legal rule controlling a m9tion to strike out all
of the evidence is clearly stated in the cas~ of Green ,:-.
Smith. ·153 Va. 675, where it said:(2) "It ?s now settled in Virgin~a that a motion
to strike out all the plaintiff's evidence n1ay be used
wherever a demurrer to the evidence by the defend-
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ant will lie or it plainly appears that the trial Court
wou_d be compelled to set aside any verdict found for
the plaintiff as be:ng without evidence to :::;upport it.''
Dav-!3 v. Rodgers, 139 Va. 618; Meade v. Saunders, 151
Va. 636; ·Barksdale, A.dm 'r. v. Southern Ry. Co., 152
Va. 604; .Hentz v. Wallace's Adm'r. 153 Va. 437; Limbaugh v. Comrilonwealth, 149 Va. 383.
( 3, 4) ''A motion to strike out all the evidence
of the adverse party is very far· reaching and should

'17*

never be ~ntertained where it does not plainly appear
that the trial court would be compe~led to set aside any
verdict for the party ";hose evidence it is sought to
str.=ke out. A n1otion to strike out all the plaintiff's
evidence is closely analogous to a demurrer to the evidence by the defendant; but with- this important difference, that upon an adverse ruling by the court
the defendant is entitled to «< have submitted to the
jury both the question of the .plaintiff's right to recov·
er and the measure of recovery, while a demurrer to
the evidence finally takes away from the jury all con·
s~deration of the plaintiff's :right of recovery and subInits it to the court.''
( 5) ''In cons~dering a· motion to strike out all
the plaintiff's evidence, the evidence is to be considered very Inuch as on a demurrer to the evidence. Al~
~nferences. wl1ich a jury n1ight fairly draw from Plain~
tiff's evidence 1nust be drawn in his favor; and where
there are severa 1 inferences which may be drawn frOln
t~1e ev:dt1 1H~e though they niay differ in degree of probability, the court n1ust adopt those most favorable. to
the party whose evidence it is sought to have strucl(
out, un,ess they be strained, forced, or contrary t()
reason." Dove Co. v. New Rive.r Coal Co., 150 Va. 796;
Li:nbaugh Y. Couunonwealth, 149 Va. 393; Goshen Fu.·nace Corp.'.'. rrolll~Y-'H Adm'_r. 134 Va. 404.

Green v. Sm1fh; 153 Va. pp. 679.
(2) "It i~ now settled in Virginia. that a n1otion
·to strike out all the p1aintiff 's evidence may be used
wherever a demurrer to. the evidence by the defendant
'viU lie, or it plainly appears that the trial court would

Supre1~1e
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be coJnpelled to set aside any verdict found for the
plaintiff as being without evidence to support it."
Davis v. Rodgers, 139 Va. 618; ~Iea.de v. Saunders, 151
Va, 636; Barksdale, Adm 'r. v. Southern Ry. Co. 152
Va. 604; Rent~ v. Wallace's Adm'r. ante, page 437;
Limbaugh v. Commonwealth. 149 Va. 383.

- ts•

( 5) "In considering a motion to strike out all
the plaintiff's evidence, the evidence is to be considered very n1uch ·as on a demurrer to the evidence. .All
il1ferences which a jury might fairly draw from plaintiff's evidence must be drawn in his favor; and where
there are several inferences ·which may be drawn fron1
thQ ev:dence, though they might differ in degree Clf
probability, the court must adopt those most favorable
to the party whose .evidence it is sought to have struck
out, unless they be strained, forced, or •contrary to
reason.'' Dove Co. v. New River Coal Company, 150
Va. 796 ~ Limbaugh v. Comn1onwealth, 149 Va. 393;
Goshen ]i1urnace Co. v. Tolley's Adm'r., 134 Va. 404.

It now bec01nes necessary to ascertain what are the several .acts of neg igence the defendants are charged in the Notice of Motion for Judgment and Bill of Particulars with haY·
ing committed. By reference to the same, it will be seen:1

(1) That. the driver, ]11mer J. Mills, 'vas charged with
not having h~t; ':ruek under proper cuntrol as required by
Oode of Virgini<t, Section 2154 (109).
(2)

W~th reck,~ss

driving as defined in Section 2154

(108) (e) of the Code of Virg~nia, in which the Statute says:

''Reckless driv~ng within the n1eaning of the Statute shall
be deemed to include the following offenses:''
(l) "Driving a vehicle when not under proper
control or with inadequate or improperly adjusted
brakes.
(4) Violating the provis:ons of the right-of-way
laws.
( 6) Exceeding a reasonable speed under the circumstances and traffic conditions obtaining at the
time.''

Arnold,
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. Section 2154 (108) (d) provides:- "That any person
convicted of reckless driving as defined in this Section shall
be guilty of a misdemeanor.'' The violation of a Statute law
is negligence per sc.

* ( 3) '!'he driver of the truck, Mills, was charged
with Leing b.ind in one eye and with having a defect in
the other nye~ mak~ng it unsafe for· him to be operating the
truck in tho rm1nner in which he was doing, and without the
added precaution that a driver· so afflicted should take to
avoid an accident.
19•

(4) And charged that under the Doctrine of the Last
Clear Chance; }tfills, the driver could have easily avoided the
accident.

( 5) That the deceased, a pede~trian, was walking on
the East side of the road, (his left side of .the road) faei.~g
the oncoming truck which was also operating on the East side
of the road. That the deceased had the right-of-way on that
porfon of the highway where he was wa,king as provided for
by the Motor Vehicle Code of Vh~ginia, Section 79 page 56;
Code of Virginia, Section 2154 (126) (f). And had the right
to assume that the approaching truck would pass him with·
out doing him injury.

(6) It i.-, a1leged that the driver of the truck in a reckless and unlawful manner and at an excessive rate. of speed
ran the truck upon that portion of the East side of the road
where the deceased was walk:ug, and ran the 'truck partly
off of th(.l hard surface and onto the shoulder of the road, anc.l
in doing so ran over and ki led the decca8ed, and the truck
then continued to run a distance of 411 feet before it
20..
stopped. 'Jlhat at the tinu~ the defendant *wa~ operating the truck as stated, the deceased was walking with·
in .about two feet of the East s=de of the road, where the law
required him to walk. and where thr~ driver knew he wa"
·walking-. or could have lrno'vn by using proper care, a:r;ttl
wl1ere the deceased, the pedestrian, assumed that the truck
would pass h'm a~ the law required, and he, the deceased,
had no opportunity to e~cape.
(7) The acts of negligence charged in the Notice of
Motion constituted, if proven, a violation of the criminal laws
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of the State, which_ is negligence per se and if in such acts a.
homicide is connnitted, the defendant won~d be guilty of holnicide, ·and the la'v provides that all bom:cide is presu1ned to
be murder in the second degree, and the burden of reducing
it to a .lower offense or acquittal is upon the defendant. 134
Ya:- 736, ~inlb Y. Co1nmonwealth; 131 Va. 709, E. B. Bryan v.
Commonwealth; 89 Va. 136; Tilley v. Comn1onwealth; 85 Va.
867, Watson v. Collllnonwealth. In the trial of the instant
case, the defendant did not go upon the witness stand and offererl no ev:deuce in his beha.· f, nohvithstanding the conclus 've
proof that he committed the homicide, and he· offered no evidence in _support of thP. charge of contributory negligence,
burden
of proof was upon him.
notwithstanding
.
. ...
- the
.
.
,

"r

e will now consider the evidence relating to the Acts
of Negl!gence cl!arged herein in order stated:21 * ·

(1} *1Iills, the driver, did not have his truck under
proper control as Section 2154 ( 109) of the Code of
Virginia requ:red :-

The evidence showed that at the ti1ne of the accident,
the driver, was opei·ating the truck on a straight and
practically level highway w1th a view of several hundred
yards each way frmn the point of the accident. That his truck
was loaded with lumber; struck, knocked down, and k]led
the deceased while the said truck was operating on the Eas~
side of the road going· North, and while the deceased, .a. pedestrian, was wa king on the east side of the road going South.
The truck ran off of" the hard surface with two wheels on the
shoulder of the road. and wa.s not stopped unfl it had run 411
feet by actual measureu)~nt. rrhe . drawing filed by Officer
Trolan ·shows that the feet of the decea~ed "rere with!n 11!2
feet or 2 feet of the East edge of tl..~ hard surface of the. road,
and that the deceased's head was pointing towards the center
of the road, which shows conc1usively that he w.as 'valldng on
that portion of the road that the Code of Virginia, Seet~on
2154 (126) (f) and MotoT \Tehic1e Code of Virg·:u·a. Sect1on
79, nag-e fi6 requirerl hjn1 to walk. '1~11'.~ dr=ver. l\Hr s, stated to
Officer Trolan at the scene. of the accident that he snw the
decease~ w.alk-ing on_ the West side of the road and after he
reac1Jed the noint opnosite t"Pe deceased, the deceased left the
'vest side of the road and ran and dived unrler the whee!s of
· - his truck. This statement wa.s absolutely impossible
Mil~s,
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and incorrect, because the deceased's :!·feet were lying
within 1lf2 feet of the East edge of the road. Perhaps,
Mills the dr.ver, realizing that he could not sustain that statement on account of the position <?f the body of the deceased,
afterward told ~Irs. Arnold, the Mother of the deceased, and
~1:iss Arnold, the sister of the deceased, that he saw the deceased 1neeting hhn walking on the East side of the road,
('vhich 'vas where the law required hhn to walk) and that
after he come abreast of. the deceased, that the deceased took
three running steps or jumps and .jumped in front of the
truck and was struck, run over, .and killed. l\fills, the drivel'
did not go upon the 'vitness stand or deny that he made those
hvo confl'cting stuternents~ The stat(mlcnt that he n1ade to
1\:frs. Arnold and :M:iss Arnold being uncontradicted, the Jury
had a right to consider that ~fills saw the deceased several
hundred y:ards before reaching hin1, walking where the law
requ:red him to walk. He, therefore, made no effort to check
the speed of his truck or drive to the left around the deceased as the 'aw required him to do, but knocked the deceased
down, ran over hiin, and ran the truck 411 feet before he stopned with two wheels of the truck off of the hard surface.
Would uot the jury have a right to infer in the absence of any
staimnent fron1 ~lills, tho driver, a.s to the speed he was going that his speed was excessive, and unla-wr.ul, and that he
did not l1ave his truck under control. Glass v. Huddleston, 155
Va. 143; Gaines v. Campbell 159 Va. 504; Hackley v.
23* Robey, 195 S. E. 6'89-691. decided March •10th, 1938.
Section 2154 (146) Code of Virginia, and Section 99 of
the lvlotor Vehic es Code of Virgin:.a, required that the truck
should be equipped with brakes sufficient to be stopped when
go·ng· twenty mi ics per hour within a distance of twenty-five
feet with four whJcl brakes, and 'vithin forty-five feet with
hvo wheel braketi and seventy-f~ve feet with hand brakes.
With no explauation, the truck ran 411 feet which is conclusive that he either did not have proper brakes or did not apn1y the br.akes. that he had, in eithe1· even1, he was guilty of
i1egFgence·. And the Court by demurrer to the evidence had
no r=g-l1t to deprive the jury of thf~ privilege of determining
from those fact~ :lnd circumstances whether he had his tru<'.k
under control or : ·ot.
A demurrer to the evidence is similar to a Inotion to
strike. the evidence.
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(2) The defendant is charged with reck,ess driving as
defined in Section 2154 (:h08) (e) of the Code of . Virginia
which says that reckless driving is not having his vehicle
under proper control or with inadequate or improperly adjusted brakes, or violating the provisions of the right-of-,vay
laws, or exceeding a reasonable speed under the circumstances
and traffic conditions o·bta~ning at the time. We have ju~t
shown that he did not have his truck under control. The evidence showed that the ti'uck driver was violating the
24* provis~ons of the· right-of-way, which according *to hjs
own state1nent to Mrs. Arnold and Miss Arnold that
he saw the deceased wa1king on the East side of the road some
distance before he reached l,lim,. was pos~tive. evidence according to his own admission that the rlecensed was walking
where the law required him to walk, and where the deceased
had the right-of-way in oppos;tion to the truck going in the
opposite direction, and Secfon 76 of the Motor Vehicles Code
page 54, says :"The driver of any vehicle traveling at an unlawful speed shall forfeit any right-of-wuy which l1e might
otherwise have here-under.''
The driver did not have the right-of-wl)y over the deceased, a perlestr~an but if he had, he forfeited that right by vi\)·
lating the speed -aw which the jury had a right to dctern1ine
from the evidence of the . manner in which the truck was
handled and the distance it ran after the accident. "(6) Ex·
ceeding a reasonable speed under the traffic conditions at
the t;me :- The jury were th~ s_ole judges of the facts and circumstances such as driving acrQss the hard surface nn::l partly
on the shoulder of the road and runn.:ng the truck a distance
of 411 feet after the accident before stopping. To determine
from tho~e circumstances whether the truck was o-perated at
a reasonable speed and if the jury had decided that he di-1 not
have his truck under proper ccntrol or that he w:as speedin~
or that he did not keep thP- proper look-out, the Court could
not have set the verdi~t aside. And if a fair anrl reqson25*
nhle conclus:on cou,d have *been dra'vn bv the .Jurv.
the Court should not have prevented the jury from d~
ing so bv su~taininn: the domurrer tl) the P.v~dcnce. especially
where the defendant, the driver, did not go upon the 'vitnesH
stand and did not nffer any evidence to· exnlain the circu"'TIstances referred to regarding the speed and the manner in
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which he 'vas operating the truck and the cause of the a.cei-.
dent, he being the only eye-witness to the killing, and alone in
the possession of all of the facts and circun1stances relati~g
thereto. The defendant's silence when his duty required him
to speak and tell the Jury and the Court the facts of the killing creates the presumption that if he had done so, the evi·
dence 'vould have been detrimental to ·his side of the case.
In Eppes v. Eppes, 169 V a.. pp. 824, it is said:"It is also true that when evidence pertinent to
an issue is in the peculiar possession of a party 'vho
declines or refuses to produce it, it is to be presumed
that such evidence if produced would tend to the confusion or prejudice of the party who fails to disclose
it. This rule ha ~ been long recognized in Virginia ancl
is in accord with reason and justice."
( 3) The Notice of ~lotion charged that }fills, the truck
driver, had defective eye-s·ght, and that the la'v re·quired him
to use that extra degree of care required of a person having
such infirmity to prevent· injury to others, persons,
26*
caused there'by; and that he negF gently *failed to use
this extra degree of care, and by reason thereof did not
keep the proper lookout and did not see the deceased when
passing. and was one of the proximate causes of the accident
resulting in the death of the deceased. The evidence showed
that 1\Ii ls had a legal pe.nnit to operate a truck, but that he
was blind in his right eye, .and had a slight defect in the other
eye. The permit d:d not relieve him from the legal requirement of using such care as a one-eyed man should use, which
degTee of care was a question for the jury, and not for the.
Court, espec ally whe·re no evidence was offered by Mills, the
driver, on the subject of care or e~tra care. Therefore, the
evidence, (including the declaration of :Mills, the driver. made
to Mrs. Arnold and ~Hss Arnold that the deceased was walking on the East side of the road, which if true, ~Ii1ls was trying to pass the deceased who was on his blind side, - were
facts and circun1:::.tances wh:ch the jury should have been giv~n
the right to consider and determine, and if the jury found :t
verdict for the plaintiff, the Court would not have b~en jus_tified in setting the verdict aside. Therefore it was an errot·
for the Court to sustain the Demurrer to the evidence, and
take the case from the Jury, it being purely a jury question.
See case of .Twyman vs. Adkins. 168 V a. 466-467 ; Case of
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Howe vs. Jones, 162 Va. 442, Boggs v. P:ybon, 157 Va. 30;
Whipp1 e v. Booth, 155 Va. 413.
*The burden of proof of contributory negligence
was upon the defendant to prove first that the plaintiff
was guilty of negligence and that such negligence contributed
to the approximate cause of the accident. The defendant offered no evidence to prove that the plaintiff was guilty of any
negligence at all. And therefore, they cannot avail themselves of the defense of contributory negligence. The defendants
cannot a vail themselves of the defense of acting in an ~mer
gency. No _evidence was offered of any emergency and emergency is no defense unless the defense can show that he was
not to blame in bringing about the emergency either in whole
or in part. That is, if there was an emergency brought about
by the defendants reckless driving, coupled with the negligence, if any of the plaintiff, in producing or bringing about
the emergency, the defendant is estopped from any such defense. Gaines v. Campbell, 159 Va. 504.
27*

This court in the recent case of Keeler v. Baumgardner,
161 Va. 507, said through Justice Gregory:'' A great deal lias been written, both within and without
this jurisd-ction, about the doctrine of the last clear chance
and when it is applicable to the evitience in tl . . t! cases which
have arisen. Possibly nothing could be gained by an attempt
to add to what ha~ bf\en said. Certain it io that when
28*
thQ *court is urged to apply the doctrine, it must look
to alt of the evidence, which, of course, includes the testitnouy of all the witnesses, the physical facts and all the fact~
and circmnstances which are relevant to the case. If from all
of the ev:.dence the jury crntld reasonvbly find that regardle::M
<)f the state of neg !gence of the plaintiff, the defeudant, by
the exercise ot ordinary ca.re, had a. clear chance to save him
and failed to do so, then an instruction on the doctrine is jus~
tified. In cases, such as the one here, where a defendant is required by law 1o keep a proper , ookout, the test is not whether
l1e actually E'aw the plaintiff in time to have saved h~m, but
whether he could have E"cen him in time to have avo!ded the
injurv, by exercising ordinary care and failed to do so.
The jury cmild l1ave reasonably found from the evidence
that Mrs. Keeler was guilty of no actionable neg:igence or
that if she were, then the plaintiff 'vas guilty of either con-
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tributary or concurring negligence, which, of course, would
have barred a recovery. On the other hand, they could just
as reasonably have found that Mrs. Keeler was guilty of primary neg- igence, and that the plaintiff was guilty of no negligence which proximately and efficiently contributed to his
injury; or they could have found that while the plaintiff wa:-;
in a state of negligence in crossing the street diago:r;tally between intersections 'vithout exercis~ng proper care for
his safety, Mr~. l~eeler ought to have seen him in his
,29..:.
peril, iH the *exercise of ordinary care, and avoided
striking hiin with her car either by stopping it or by
.
diverting the course. If the jury could have drawn the latter
iCOn(l~usion frotn the evidence, then the plaintiff was entitled
to have the Jury instructed by the court on the last elear
eha.nce." t~uoted wfth approv.nl, Bemtett v~. Spencer, 167 Va.
272.
Hackley vs. Robey, 195 S. E. 691, Decided April 14th,
1938.
''The first assigntnent of error is that the t~·ial court er:ced in not striking the evidence or in not setting aside the verdict of the jury as to both defendants on the ground..,that the
driver of the car, young Hackley, was guilty of gross negligence necessary to make him liable to his gratuitious guest,
Merchant, under the settled decisions of this court,... following
Boggs v. Plybon, 157 Va. 30, 160 S. E. 77; See also, Drunwright v. Walker, 167 Va. 307, 189 S. E. 310; Yonker v. Williams, Va. 192 S. E. 753 and cases there cited.
The argument is that there is no proof as to how the accident happened, and no evidence that the driver of the car
was gui1ty of gross negligence.
It is true that we do not have from the lips of .any eyewitnesses th~ story of just what happened. But we think the
admitted physical facts and the undisputed circun1stanccs
were such as to warrant the jury in inferring how the accident
happened, and that it \vas the result of the gross negligence
of tl!e ar=ver of the c~r."
•RES IPSA LOQUITUR
The doctrine of Res Ipsa Loquitur is not of recent origin
but has been adopted and fo1lowed by the Court of modern
times as a procedure which has not only been found to be bene-
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ficial but absolutely essential to the complete administration
of Justice in the cases in which that doctrine is applicable. ·
In the case of Duke v. Luck, 150 Va. 412, 413, West, J.,
said:
''More precisely, the doctrine res ipsa loquitur asserts
that whenever a thing which produced an injury is shown to
have been under the control and management of the defendant
and the occurrence is such as in the ordinary course of events
does not happen if due care has been exercised, the fact of injury itself will be deemed to afford sufficient evidence to support a recovery in the absence of any explanation by the defendant, tending to show that the injury was not due to his
want of care." 20 R. C. L., section 156, page 187.
In the case of Riggsby v. Tritton, 143 Va. 914 Holt, J.,
delivering the opin;on of the court said:
"While the burden * * * js always upon the plaintiff to establish his right to recovery by the preponderance of evidence,
in cases where the causes of the accident are peculiarly
·w:thin the knowledge of the defendant, proof of the
31 * happening *of the accident (such as derailment) establishes a prima facie case which calls for rebuttal and
explanation on the part of the defendant. The plaintiff, by
proving the acc-ident, has reasonable evidence on which the
jurors m_ay,_ if they think fit, .find a verd;ct for him."
In the case of C. & 0. Ry. Co. v. Tanner, 165 Va,. 423.
Gregory, J., says:
"In n1y judgn1ent the doctr'ne of res ipsa loquitur app'ies
in this case . As I understand it, there is evidence from which
the jury n1ight infer negligence on the part of the defendant,
and the case should have gone to the jury.
In Sheartnan and Redfield on Negligence, Vol. 1, (6th
Ed.) sec. 59, tltfl cloctrine is state~l thus:
·when a thing which causes injury :s shown to be under
the management of the defendant, and the acc;dent is such as
in the ordinary course of things does not happen, if those
who l1ave the n1anagement use proper care, it affords reasonable evidence, in the absence· of explanation by the defendant.
that the accident arose from wa.nt of care.''
See also, 20 Ruling Case La,v, 191, par. 158.
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The question of whether or not the railroad company in
this case has satisfactory explained the causes of the derailment was for the jury. It was certainly not a question of
law.
Under the doctrine of res ipsa loquitur an inference or
presurnption exists which is sufficient to take the ques·
32* tion *of the negligence of the defendant to the jury. It
requires the defendant to explain the accident consistently with the conclusion of due care on h: s part; and whether he succeeds in doing so is necessarily a question of fact for
the jury. The judge cannot decide that he has done so without trying a question of fact, passing upon the credibility of
'vitnesses, and deciding that an affirmative proposition of
fact has been proven. This cannot be done in jur~ sdiction
'vhere the system of trial by jury is correctly maintained. See
in this connection 3 Thomp. Neg., sec. 2773, page 238. ''
In Boggs v. P~ybon, 157 Va. 30, Holt, J., says: "It is .
true that in smne circumstances when positive evidence is
wanting, evidential presumptions rnay be invoked to sustain
a claim. In other words, the doctrine of res ipsa loquitur is
sometimes applied, but the proper application rests always in
the nature and quality of the .accident. Roanoke Ry. Co. v.
Starrett, 108 Va. 533, 62 S. E. 385, 128 Am. St. Rep. 971,
19 L. R. A. (N. S.) 316.
The rule itself is one of evidence and amounts to a prima
facie presumption of fact son1etimes resorted to by the court
in the absence of evidence. It is a rule of necessity, to be invoked only when necessary evidence is a.bsent and not readily
avai'able.
Professor Wigmui·e in discussing this presutuption said:''It n1.ay be added that the particular force and jus33* tice *of the presumption, regarded as a rule thr•Jwing
upon the party charged the duty of producing the evidence, consists in the circumstance that the ch;ef evidence of
the true cause, whether culpable or innocent, is practically accesf-:!ible to hiln, but inaecessib 1e to the injured person." "\Vignlore on Evidence, secfon 2509.
Doctrine of Res Ipsa Loquitur.
Doctrine Stated. - While the general rule is as just
stated, yet there are instances in 'vhich the ~ere occurrence,
per se creates prima facie a presumption of negligence call-
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ing upon the defendant to repel such presumption. This is
known as the doctrine of ''res ipsa· loquitur'' - ''the thing
itself speaks.'' Richmond etc., R. Co. v. Hudgins, 100 Va.
409; 41 S. E. 736 ;- So. Ry v. Dawson, 98 Va. 577, 36 S. E. 996;
Vieth v. Hope Salt Co. 51 vV. Va. 96, 41 S. E. 187; Snyder v.
Wheeling, etc. Co., 43 W. Va. 661, 771, 28 S. E. 733. See, also,
Norfolk R. etc. Co. v. Spratley, 103 Va. 379, 49 S. E. 502.
There n1ust be reasonable evidence of negligence. But
where the thing is shown to be under the management of the
defendant or his servants, and the accident is such as, in the
ordinary· course of things, does not happen if th()se who
34-a: have the management use proper care, *:t afford'-3
reasonable evidence in the absence of exp1 anation by
the defendant, that the accident arose from want of care.
Snyder v. Wheeling, etc. Co. 43 W.Va. 661, 28 S. E. 733; S.:e
also Jones v. Riverside Bridge Co. 70 ''\V. Va. 37 4, 73 S. ~~942, 943; Duke v. Luck, 150 Va. 406, 143 S. E. 692; l{ercher v.
R. F. & P.R. Co. 150 Va. 108, 142 S. E. 393.
'J.lhe rule is no longer lin1ited to cases in which the injured party occupied contractual relations to the defendant.
Richmond, etc. R. Co. vs. Hudg' ns, lOJ Va. 409, 41 S. E. 736.
Basis of the Doctrine.- The doctrine of res ipsa loquitur
rests upon the assumption that the thing which causes the injury is under the exclusive n1anagement of the defendant,
and the evidence of the true cause of the acc:dent is access~ble
to the defendant and inaccessible to the person injured.
Peters v. Lynchburg Light, etc. Co. 108 Va. 333, 336, 61 S. _lij.
745.
Is a rule of Evidence and Not a Conclusive Presu1nption.
- The doctrine of res ipsa loquitur does not furnish a presuinption of negligence but is itself ev~dence of negligence.
'fh: s evidence is not conclusive of negligence precluding in·
quiry as to accidental injury, assumption of risk or explanation of the accident but is a 1nere application of the law of
circumstantial evidence.
*Jones v. Riverside Bridge Co. 70 ,V. Va., 374, 73
S. E. 942; Char'eston v. Dawson, 97 W. V.a. 55, 60, 125
S. E. 234; o,ven v. Appalachian Po·wer Co. 78 vV. Va. 596, 604
89 S. E. 262; McCrorey v. Thmnas, 109 Va. 373, 380 63 S. E.
1011; Brice v. Wheeling Electric Co. 62 W. Va. 685, 686, 5-9
S. E. 626; Peters v. Lynchburg Light Co., etc. 108 Va. 336,
35*
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61 S. E. 745; Mayv. Charleston, etc. R. Co. 75 W.Va. 797, 802,
84 S .. E. 893. See also Diotillavi v. United Pocahontas Coal
Co., 95 W. Va. 692 700, 122 S. E. 161.

Appl:ca:ble where Causes Peculiarly within Defendants
lmowledge. -In such case proof of the happening of the accident establishes a prima facia case which calls for rebuttal
explanation on the part of the defendant. The plaintiff, by
proving the accident, has reasonable evidence on which the
jurors n1ay if they think fit, find a verdict for hin1. Ruggsby
v. Tritton, 143 Va. 903, 129 S. E. 493, 133 S. E. 580.
Or vVhere the Agency Causing Injury is Under Defendants Management and Control. - Jankey v. Hope Nat. Gas.
Co. 90 W. Va. 412, 127 S. E. 1~9, Charleston v. Dowson, 97 vV.
Va. 55, 60, 125 S. E. 234; Fleming v. Hartrick, 100 W. Va.
714, 724, 131 S. E. ~58; Jones v. Rivers:de Bridge Co., 70 W.
Va. 374, 73 S. E. 942.

36*

*LAST CLEAR CHANCE

The doctrine of the Last Clear Chance is set forth in Bennett v. Spencer, 167 Va. 272, 273 and cases cited, which holds
that the Court must look to a.U of the evidence. physical facts
and circumstantial evidence. The Court, in sustaining the Q.emurrer to the evirlence, excluded from the jury all of the elements of the case w·hich the law requires the Jury to consider,
·which ·was error on the part of the Court.
CONTRIBUTORY NEGLIGENCE
The burden is upon the defendant to prove contributory
negligence and no proof was offered by the defendant on the
trial of this case to suggest either negl; gence or contributory
negligence on the part of the deceased.
El\[ERGENCY
No evidence was offered upon trial of the case by the defendant to show that he acted under an emergency that was
not brought about by his own unlawful act of negligence. The
defendant cannot excuse himse1 f on the grounds that he
acted under an emergency if his own mis-conduct either
37*
in whole *or in part brought about such emergency.
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WHEREFORE, it is respectfully submitted that the 'judgment of the Trial Court is plainly wrong and should be set
aside, vacated and annulled. And that judgment lJe granted
the plaintiff for the sum of $7500.00, the .amount of the vet~
dict of the Jury with interest and cost as provided for by ]a\v.
Notice is further given that if the Writ of Error here1n
prayed for is awarded, counsel for the plaintiff state that they
will rely upon this petition as their opening Brief in this Court
in this cause.
·
Counsel for the petitioner certify that they are this day,
August 26th, 1938, personally delivering to B. E. Estes, counsel for the defendant, a true and correct copy of this Petition.
Respectfully submitted,
LENA H. ARNOLD,
Administratrix of the Estate of
Joseph D. Arnold,. deceased,
Plaintiff in Error.
HOGE & AUSTIN,
W. COURTNEY KING,
Counsel.
*I, Walter W. Wood, of the City of Roanoke, Virginia, an Attorney-at-Law, practic~ng in the Supreme
Court of Appeals of Virginia, do certify that in my opinion
there is error in the judgment of the Circuit Court of Roanoke County, Virginia, herein compla ·ned of, and that the same
should be reviewed, reversed and judgn1ent entered in this
case of LENA H. ARNOLD, Administratrix of the Estate of
Joseph D. Arnold, deceased, Plaintiff in Error vs. DANIEL
C. WOOD, PAUL A. WOOD, & JOHN D. vVOOD, Trading
as WOOD LUlVIJ3ER & SUPPLY COMPANY, and ELllfER
J. :MILLS, Defendants jn error.
Given under my hand this the 26th day of August, 1938.
WALTER W. vVOOD.
38*

Receipt of a copy of the above Petition acknowledged this
26th day of August 1938.
II. B. .APPERSON and
B.- E. ESTES,
Attorneys for Defendants.

I

I:
Arnold, Admr'x.: vs. Wood Lun1ber & Supply1IOo., et al
.
. .
I'
Filed .Aug. 3oth, 1938.
H. B. G.
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Ootober 7, 1938. Writ of error awarded by the court. No
bond. · ·
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R E CO.R D
Virginia:
Pieas before the Honorable T. L. l{eister, Judge of the
Circuit Court of Roanoke County, Virginia, on the 3oth day
of June, 1H38.
BE rr REJ\IIEJ\IIBERED that heretofor~, to-wit: on the
30th day of December, 1937, the plaintiff, Lena R. Arnold, Administratrix of the Estate of Joseph D. Arnold, dec.' d . sued
out her notice of mot! on for judgn1ent returnable to said Court
on the 15th day of January, 1938, which was duly executed on
all of said defendants, and returned to the clerk's Office of the
Circuit Court of Roanoke County, Virginia, as required by
law, which notice js in the _words and figures following, to-\vit:

Lena H. Arnold, Ad1nin~stratrix of the Estate of
Joseph D. Arnold, deceased
vs.
()
~lOTION FOR JUDGN:ENT.
Daniel C. Wood, Paul A. vV ood & John D. Wood,
trading as Wood Lumber & Supply Company,
and Elmer J. ~I ills
TO:

DANIEL C. WOOD.· PAUL A. vVOOD & JOHN D.
WOOD, trading as Wood Lumber & Supply Company ancl
Elmer J. ~fills.

You and each of you take notice that on the 15th day or
,January, 1938, at 10 o 'c.loGk A. NI. of that day or as soon there
after as the Court rnay conveniently hear the motion, the
undersigne:i p 1 aintiff will move the Circu=t Court of Roanokt)
County, \Tirginia, at Salen1, Virginia, for a jud~
page 2 ] n1ent ag·ainst you and ·each of you for the sun1 of
$10,0CO.OO, and w'IJ then and there show in support
of said n1otion the following facts:
That on December 2. 1937, the undersigned plaintiff was,
by the Circuit C;urt. of Roanoke County Virginia, duly appointed and qualified as administratr'x of the estate of Joseph
D. Arnold, deceased, as will more fully and completely appear
by a certificate of the Clerk of said Court hereto attached and
4
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marked ''Exhibit A'', and prayed to be taken as a part hereof as fully and completely as if herein set forth in haec verba.
That on the 13th day of September, 1937, and prior thereto the defendant Daniel C. Wood, Paul A. Wood and John D.
Wood were co-partners doing business under the finn name
and style of \Vood Lumber & Supply Company and that the
said Wood Lumber & Supp y Company had in its en1ploy at
that time, as a truck driver the defendant Elmer J. Mills.
That part of the duties imposed upon the said Elmer J.
Mills by his elll:ployer, the Wood Lumber & Supply Company,
a co-partnership, was the delivery and hauling of materials
and supplies S0 d by the said co-partnership and that for thiH
purpose there was used by the said Elmer J. Mills a certain
1notor ~ruck owned by the said co-partnership and
page 3 ] wh;ch was being driven and operated by the said
Elmer J. ~Iills under the direction, operation and
control of the said co-partnership at the thne of the commission of the grievances hereinafter complained of. The undersigned says that the said ~fi11s \\ras at the time of the commis
sion of said gr:evances the ag-ent, servant and employee of the
said co-partnership and on the 13th day of September, 1937,
at the time of the commission of said grievances was then and
there acting as the agent and servant of and in the course of
his emp1oyment by the sa;d co-partnership.
· That, on or about the 13th day of September, 1937, th•J
intestate, J ol:leph D. Arnold, while walking along U. S. Rouf~
No. 220 111 u southeasterly d~rection between Eagle Rock and
Iron Gate in Botetourt Uuunty, Virginia, was struck by a.
motor truck as aforesaid belonging to the said co-partnership
and being at the tilne driven and operated by its agent, se1·vant and ernployee, Elmer J. l\l!lls in his regular course. of en1P.OYJ.nent and upon the business of said co-partnersh~p. And
this plaintiff says that said n1otor truck being so operated as
aforesaid was tlien and there proceeding in .a northwesterly
direcfon upon said highway aforesaid whereupon it becarne
and was the duty of the said Ehner J. ~Hl1s to dr:ve the said
n1otor truck in a careful, prudent and proper 1uanner and at a
speed not greater nor less than was reasonable and proper,
having due regard to the traffic. stuface and width of tpe
hip:hway and of tlw weight of said motor truck
page 4 ] and other eruditions then and there existing as prescribed by the Motor Vehicle Code of Virginia in
such cases n1ade and provided, nor at Rnch a speed as w·ould
1
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endanger or be likely to endanger the life, limb or property of
the intestate or of other persons, then using said highway, a.nd
to at all thnes have the said automobile under control and to
keep a lookout for pedestrians then, and there upon said high''ray, particularly the intestate ·who was then and there approaching the said motor truck being driven by the said Mills.
upon the said highway and it further became and \Vas the duty
of the said Ebner J. Mi1 ls to drive the said motor truck upon
the hard surface upon the said right half of said highway as
provided by the traffic re_gula.tions of the Motor Vehicle Oode
of Virginia and to continue to drive upon the hard surface of
said highway.
Yet, notwithstanding the several duties of the said E~ln1er
J. Mills, he did at the time and place mentioned recklessly,
careless,y and negligently drive said motor truck at an illegal
and excessive rate of speed ~d in disregard of the traffic,
surface and width of said highway, the weight of said motot·
truck and of pedestrians using said highv~Tay and other conditions then and there existing, and in such a manner that it endangered the life and property of said intestate,which reckless
and negligent acts on the part of s~id :Mjlls were in violation
of the provisions of the ~f.otor Vehicle Oode of Virginia. And
the said :Mills then and there recklessly, carelessly
page 5 ] and neg,igently drove the said motor truck at a
speed in excess of that prescribed by the motor vehicle code of Virginia, which speed so prescribed for the said
point on U. S. Route No. 220 was 45 miles per hour, and recklessly, carelessly and neglig·ently drove the said motor truck
off the hard surface to his right of said highway.
And the said J\IIills then and there recklessly, care~essly
~nd negl'gently drove the said tnotor truck being operated by
hiin as aforesaid fron1 the hard surface on his right half of
said highway on to the right shoulder thereof and then and
there with great force and violence drove the said motor truck
into, against and over the intestate who was then and there
l.a.wfu1ly walking in a southeasterly direction along said high·way. And the said 11ills then and there carelessly, recklessly
and negligently failed and omitted to keep a careful and proper ~ookout for pedestr1ans then and there using said highway
and particularly this intestate.
This plaintiff further sa.ys that the condition of the eyes
of the defendant Elmer J. Mills is such that he has practically no vision in his right eye and only about one-half normal

Arnold; Admr'x. vs. vVood Lmnber & Supply Co., et al

29

vision in his left eye and that this condition 'vas known to his
employers, the said co-partnership, and yet they recklessly,
negligently and in utter disregard of the consequences permitted their said agent and employee to drive heavily ladell
motor trucks over the streets and highways of this commonwealth, and therefore this p, aintiff charges that
page 6 ] the defendant co-partnership was negligent in the
e1nployn1ent of one so handicapped and unfit to
drive its trucks.
By reason of all of which and as the direct and proxirnate
result of said acts of negligence, carelessness, recklessness,
omissions and failures on the part of the said Elmar J. 1\'lills
and of the defendant co-partnership the undersigned plaintiff
says her intestate was struck and _run over by said motor
truck being so driven as aforesaid and suffered and received
various grev ·.ous injur= es, fractures, concussions, cuts, lascerations and l?ruises which resulted in his death on Septen1ber
13th, 1937.
'\YHEREUPON, the undersigned, as Ad1ninistratrix of
the Estate of Joseph D. Arnold, deceased, will ask ~or judgment against you and each of you·said defendants in the sun1
of $li0,000.00 and costs in th;s behalf expended.
LENA H. ARNOLD,
Ad1ninistra.trix of the (Estate
Joseph D. Arnold, deceased.
HOGE & AUSTIN,
W. COUR.TNEY KING, p. q.
"EXHIBIT A."
Virginia:
In the Clerk's Office of the Circuit Court of the County
of Roanoke:
I, Roy K. Brown, Clerk of the Circuit Court of the County
of Roanoke, do hereby certify that on the 2nd day of Decenl1Jer, 1937, {:l\{rs.) Lena H. An1old duly qualified in my sa~d
off" ce as Administratrix of the estate of Joseph D. Arnold,
deceased, and gave bond as such nccording to ]a,v in the penalty of $100.00.
· Given under my hand this 2nd day of Decmnber, 1937.
ROY K. BROWN, Clerk
By N. C. LOGAN, Dep. Clerk.
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FRO~I

THE LAW AS TO THE DUTIES
OF FIDUCIARIES

Within four months from this date you will be required
by law to deliver to the Commiss~oner of Accounts of this
county for inspection, an inventory of all personal and real
estate 'vhich will be under your management or subject to your
authority and control in your fiduciary relation.
Within six months a.fter the end of each year from this
date you will be required by law to deliver to the said commissioner, for settlement, an account of all money 'vhich you will
receive or become chargeab~e with, and have dislbursed during your first official year,. or .any succeeding year with vouche.rs for disbursement.
In event of willful failure to observe either of said requirements you will be liable to fine by the court in the sun1
of not less than $50.00, nor more than $500.00-Po'lard 's Code.
CERTIFICATE OF CLERK OF
QUALIFICATION
of
( l\I rs.) Lena II. Arnold
Ad1ninistratrix of the
estate of Joseph D. Arnold,
deceased.
And at another day, to-wit:
On the 15th day of January, 1938, the follo'Ying
page 7 ] order and pleas were entered and filed:
Lena H. Arnold, Administratrix of the Estate of
joseph D. Arnold, deceased.
vs.
()
ORDER.
D.an!el C. '·N ood, Paul A. vVood and John D.
Wood, trading as Wood Lumber & Supply Company, and E n1er J. l\Hlls
This day came the defendants, Daniel C. Wood, Paul A.
Wood and John D.. Wood. individually and severally and as
partners, trading as Wood Lumber and Supply Company, and
Elmer J. ).1Tls, by their attorney, and presented unto the Court
their respective pleas of not gu:lty;
Wherefore, it is ordered that said pleas of not guilty on
behalf of said defendants be filed.
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And upon motion of the said defendants, by their attorney,
it is ordered that _the plaintiff do, not later than February 1st,
1938, file with the Clerk of this Court a bill of particulars setting forth more definitely the cause of her complaint;
And upon the further motion of the defendants, by their
attorney, the said defendants are hereby allowed until February 15th, 1938, to file such further pleas of contributory
negjgence or otherwise as they mi~ht he advised.
PLEA OF NOT GUILTY FILED BY DANIE-L C. WOOD,
et als, TRADING AS &c., et al
Lena H. Arnold, Adn1inistratrix of the estate of
Joseph D. Arnold, deceased
vs.
Daniel C. vVood, Paul A. Wood and John D.
Wood, trading as Wood Lumber & Supply Cmnpany, and Ehner J. ~fills
The said defendants Daniel C. Wood, Paul A.
page 8 ] Wood and John D. vVood, individually and jointly, and as partners, trading as ·wood Lumber and
Supp:y Company, by their attorney, cmne and say that they,
or e'ther of them are not guilty of the premises in this action
laid to their charge, in manner and form as the plaintiff hath
complained. And of this the said defendants jointly, seve)·ally and as partners, trading as Wood Lumber and Supply
Con1pany, put themselves upon the country.
DANIEL C. WOOD, PAUL A. WOOD, and
JOHN D. WOOD, jointly, severally and
partners, trading as Wood Lurnber and SupP~Y C01npany,
Ry B. E. ESTES,
Their Attorney.
PLEA OF NOT GUILTY FILE·D BY

ELl\~lER.

Lena H. Arnold, adn1inistratrix of the Estate of
Joseph D. Arnold, deceased
vs.
Daniel C. Wood, Paul A. Wood and ,John D.
Wood, trading as Wood Lumber & Supply Company, and Elmer J. Mil1s

.J. 1vf1LLS
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The said defendant, Elmer J. Mills, by his attor·
9 ] ney, comes and say_s. that he is not guilty of the
prenuses in this action laid to his charge, in man·
ner and form as the plaintiff hath compained. And of this
the said defendant puts himself upon the country.
page

ELMER J. ~fiLLS,
By B. E. ESTES,
His Attorne.v.
page 10 ]

BILL OF P ARTIOULARS

Lena H. Arnold, administratrix of the Estate of
Joseph D. Arnold, deceased
vs.
Daniel C. Wood. Paul A. Wood & John D.
Wood, trading as Wood Lumber & Supply Com·
pany, and Eln1er J. }fills
For a bill of P.articu· ars this plaintiff relies on the alle·
gations in the notice of motion heretofore filed herein as
fully and completely a 'El if the same were herein set forth in
haec verba and also in addition thereto says that at the time
of the accident in question, to-w:t: on the 13th day of September, 1937, the defendant, Elmer J. :Mills, the agent and
servant of the defendant co-partnership was driv:ng the said
truck at a high, unlawful and dangerous rate of speed without
due regard to the width of said highway, the heavy load upon
the said truck, and other conditions then and there existing
and that if he had been proceeding at a Lawful rate of speed
and in the exercise of due diligence he would have seen the
sa.d intestate in tin1e to avoid strHdng hin1, and
That at the thne and place of the accident con1plained of
the said truck was being driven off the hard surface to the
right of said road where the intestate was walking and where
he was struck by the said truck which then proceeded for approximately 134 yards before be"ng brought to a stop, and
That on the date of said .accident and for a long
rage 11 ] tilne prior thereto the vision of the said Ehner J.
~Ii ls \Vas seriously itnpaired and that he had approximately only ten per cent normal vision in his r:ght eye
and approximately fifty·two per cent normal vision in h"s lett
eye and therefore incapable of safely operating heavily laden
motor trucks over the public streets and roads at high rates
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of speed and that this condition of his said eyes w.as known
to his employers, the defendant co-partnership, and yet they
carel~essly, negligently and ·with utter disregard of the consequences permitted the said Mills· to drive their trucks upon
the public roads, and
The plaintiff will further prove that at the time of the
accident complained of the deceased was walking upon that
portion of the highway where he had a legal right to walk and
'where the defendant's driver lmew or by the exercise of ordinary care would have known the deceased 'vas walking and
had a right to walk, and
The plaintiff will show that the driver q_f the defendant's
truck saw or by the exerc:se of ordinary care could have seen
the deceased upon the highway in time to have avoided striking hun by the use of ordinary care but ·which he failed and
neglected to do, and
The plaintiff will further sho'v that the operator of the
defendant's truck at the time of the accident did not keep a
proper lookout for persons legally upon the highway and by
reason of h;s said failure to keep a proper lookout
page 12 ] as required by I.aw and to take notice of persons
legally upon said highway in the position in ·which
the deceased was travelling thereon was. one of the proximata
causes of the accident herein complained of.
The plaintiff will further show that the excessive rate
of speed at whicll the defendant's said driver was operating
the said truck and the reckless, unlawful and careless 1nanner
in wh:ch he was operating said truck and his failure to use
the proper precautions after discovering the peril of the deceased or after he could have discovered such peril with the
use of ordinary care were also proximate causes of the said
accident complained of, and
That the death of the intestate was due wholly to the carelessness, recklessness and acts of conunission and omiss· on o(
the defendant Elmer J. MiPs jn driving the said heavily laden
truck at such an excessive and unlawful rate of speed and off
the hard surface of said road ·without due regard to all the
surrounding conditions then and there existing· and the condit' on of his said eyes all of which 'Yere known to the said defendant co-partnership_ Therefore this plaintiff sues for the
sum of ,$10,000.0~ da.n1ages.
LENA H. ARNOLD,
Ad1ninistratrix of the estate
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of Joseph D. Arnold, dec 'd.,
By Counsel.

HOGE & AUSTIN,
W. COUR.TNEY KING, p. q.
Filed in the Clerk's Office Circuit Court of Roanoke
County, Va., E~ebruary 1st, 1938.
Teste:
N.C. LOGAN,
Dep. Clerk.
And at another day, to-wit:

On the 15th day of February, 1938, the following
page 13 ] order and pleas were entered and filed:
Lena H. Arnold, Adnunistratrix of the Estate of
Joseph D. Arnold, deceased
ORDER.
vs.
()
Daniel C~ vV ood, Paul A. Wood and John D.
Wood, trading as Wood Lu1nber & Supply Coinpa.ny, and Elmer J. Mi'ls
This day came the defendants, Daniel C. Wood, Paul A.
vVood, and .John D. Wood, individually and trad1ng as Wood
Lumber & Supply Co1npany, and Elmer J. ¥ills, by their attorney, and presented unto the Court their plea alleging contributory neg~igence on the part of Joseph D. Arnold, the Adlninistra tr: x 's decedent.
Wherefore, it is ordered that the sa!d plea be filed.
PLEA

ALLl~GING-

CONTR.JBUTORY NEGLIGE·NCE.

Lena H. Arnold, Administratrix of the estate of
.Joseph D. Arnold, deceased
vs.
Daniel C. "\Yood, Paul A. "\Vood and John D.
Wood, trading as Woorl Lun1ber & Supply Company, and Ehner .J. ~1ills
The said defendants, Daniel C. Wood, Paul A. Wood and
John D. Wood, individually, and trading as Wood Lumber &
Supply Company, and Elmer J. 1\Hlls, without admitt=ng but

Arnold, Adnu·'x. vs. "\Vood Lmnber & Supply Co., et al

35

expressly denying that they or either or them were guilty of
any negligence which caused or contributed to the injuries
aPeged by the plaintiff, give notice that in addit~on
page 14 ] to such evidence as may be presented under theil\
pleas of not guilty filed herein, they, and each of
them, intend to also rely upon the contributory negligence of
the decedent, ,Joseph D. Arnold, in the following particulars:
(1) That the sa.;d Joseph D. An1o'd was proceeding in
a southerly direction along U. S. Route. No ..220 between
Eagle Rock and Iron Gate, in Botetourt County, Virginia,
upon the westerly side thereof 'vhen without looking for the
approach of vehicles lawfully using said high,vay, and without regard for his safety and the safety of others, did carelessly and neg1 igently proceed to run across said U. S. High·way No. 220 to the easterly side or portion thereof, and it was
the duty of the said Joseph D. Arnold in attempting to cross
at that point to first asc'ertain if such crossing could be made
in safety, and it was his further duty to stop. look and listen
for the approach of vehicles engag·ed in using the said higl1way; but in this the said Joseph D. Arnold did negligently
and care 1 essly fail, and .as a result of such failure did run into
the path of the truck driven by the said Elmer J. Mills. and at
said point upon the easterly half of said highway the said
Joseph D. Arnold, by h~s ov.rn negligence and carelessness as
aforesa;d, fell to the highway in the path of sai~ truck_

(2) That the said Joseph D. Arnold while walking along
the- westerly edg·e of said highway thereof, not 'valking upon
the side of said highway as required by law, was nevertheless
in a place of safety, fro In whieh he should not have departed,
but having determined to depart therefrom it was
page 15 ] his duty to first ascertain if a crossing a.t that
point could be ntade in safety, but this he fatled to
do in that he did not stop, look or listen for the approach of
Yehic'es lawfully using said highway, but on the coutrary careJessly and negl;g·ently undertook a~<l attentpted to et·oss said
hig·hway without keP-p.ng a proper look out and without regard for his own ::;;afety and carelessly and negligently ran
into the easterly halr of said high,~tav and directly in the path
of the truck driven by E mer J. Mills at the tin1e the truc.k
was 'lawfully using· th~t portion of the highway.
.
W1wrefore, these defendants state that the aforesaid acts
by the sa~d ,Joseph D. A.rnold c.onstituted negligence on his
1
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part and that his adrnil4stratrix ought not to have or recover
anything of these defendants or either of then1.
DANIEL C. V\TOOD, PAUL A. WOOD,. and
JOHN D. WOOD, individually .and as the WOOD
LUMBER & SUPPLY COMPANY, and ELl\1ER J. 1\fl LLS,
By B. E. ESTES,
Their Attorney .
...-\.nd, at another day, to-,vit:
On the 29th day of June, 1938, the following
page 16 ] order:
Lena H. Arnold, Adnrinistratrix of the estate of
Joseph D. Arnold, deceased
vs.
()
MJYriON FOR JlTDGMENT.
D.aniel C. ·vvood, Paul A. Wood & John D
Wood, trading as Wood Lumber & Supply Company, ·and Ehner J. l\1ills

~-·

This day ca1ne the part~es, plaintiff and defendant, by
their attorneys, and the defendants having heretofore filed
their pleas of not guilty, and plea of contributory negligence,
and depositions on behalf of defendant, and bfl of particulars
heretofore filed by plaintiff, issue is joined thereupon. There
came also a panel of nine qualified jurors, dra\vll and summoned in the manner prescribed by law, from the list of
which counsel for both plaintiff and defendants each struck
off one, leaving the for owing as the jury for the trial of the
case, to-wit: W. A. Conner, R. A. Blake D. C. Vandergrift,
,J. A. W. Spigg1 e, Chas. R. Henderson, Mason Cook and v.· A.
.Lt\.ngell, who were duly sworn well and truly to try the issue
join<:r1 and a true verdict to render according· to the evidence,
and who, having partly heard the evidence, were adjourned
over until ton101Tow n1orning at 10 o 'c~ock.
Virginia:
In the Circuit Court of Roanoke County.
Lena H. Arnold, Adrnrx. of Joseph B. Arnold
vs.
TRANSCRIPT OF TESTIMONY.
Wood Lumber & Supply Company
and Elmer J. J\1ills
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Tried at Salem, Roanoke County, Virginia, on
page 17 ] June 29, 1938, before the Honorable T. L. Keister,
Judge of said Court, andw a jury.
APPEARANCES:

FOR THE PLAINTIFF:
Messrs. W. Courtney I{ing and S. H. I-Ioge.
FOR THE DEFENDANTS:
].{essrs. B. E. Estes and Harvey B. Apperson.
Stenographic report of all testimony and other incidents,
including all instructions given or refused, all exhibits or
other writings introduced in evidence or presented to the trial
court, and all questions raised and the rulings thereon, in the
trial of the action at Jaw of Lena H. Arnold, Administratrix
of Joseph B. Arnold, deceased, v. Wood Lumber & Supply
Co1npany and EJmer J. 1Ifls, \Vhich \Vas tri.ed in the Circuit
Court of Roanoke Gounty, Virginia, on June 29 and 30, 1938,
before the Honorable T. L. Keister, Judge of said Court, and
a JUry:
BE IT RE1IEJ\IIBERED that upon the trial of this ca.·.e
the plaintiff and defendants to 1naintain the issue on their respective parts introduced the following testin1ony:
TESTI.l\10NY INTRODUCED ON BEHALF OF
PLAINTIFF

D. 11. TROLAN, Sworn for Plaintiff.
page 18 ]

DIRECT

EXA~fiNATION.

By 1\fr. l(ing:
Q. You are Officer Trolan of the State I-Iig·hway Do·
part111ent stationed at Clifton Forge'
.L~. That is correct, sir.
Q. Officer ·Trolan, do you reca11 this accident that llappened on September 13, 1937?
A. Yes, sir.
Q. Shortly after it happened were you asked to cmne out
there and make your routine inspection and report?
A. I was.
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Q. vVill you tell the court what you found when you got
there1
A. When I got to the scene of the accident there was a.
body lying in the road, in the highway, at this particular
point, which, as Mr. King stated, the highway runs north
and south. The truck in question was northbound
page 19 ] at the time and 'vas parked so1ne distance from
the body on the extreme right portion of the highway, that is, the driver's right portion of the highway, and the
body was lying also entirely within the right side of the highway, that is, the truck's r: ght side of the highway. The truC"
was northbound-that wou1 d put the body on the east side or
the highway. I ~)elieve is correct, and of course Mr. Mills, the
driver of the truck was there, and there were two or three-I
disremember-gravel trucks and their drivers there.
Q. Did you make a record of who that truck· belonged
to?
A. Which truck do you refer to now?
Q. The truck driven by Mr. Mills.
~~[r.

Apperson:
vVe won't dispute tha.t.

A. The reg·istration was to the Wood Lumber & Supply
Company, of Cleveland avenue and 18th street, Southwest,
Roanoke, Virginia, and it was driven by one Elmer J .Mifs,
of 1006 16th street, North,.vest, Roanoke, Virgin:a.
By Mr. King:
Q. Offiecr Trolan, how long after the accident do you
estiinate it was that yuu g·ot there~
A. Taking the ti1ue of Mr. 1£ills that the accident occurred about 1 :30 I expect it was 35 or 40 minutes.
Q. Had the body been movec11
A. As fa.r as I know, the body had not been nlovpag·e 20 ] C(l. ~{r. ~fills stated that the body had not been
n1oved, and two or three truck drivers stated also
that the bodv had not been n1oved. Now, whether it was actually nwved.,or not, I couldn't say.
Q. Wfl you tell the jury the position of this body in 1he
road~

A.

The bcdy was in the roa,_l in a position-the head
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~Prolan

was towards the center of the road and the 1nan 's feet were
towards the west ~ide of the highway.
Q. Towards the west s:de or the east side?
A. Now, I an1 1nixed up on my directions, I work east
and west roads so 1nuch. I can 1nake it clearer with this table
(indicafng), this table is the highway and the truck was going in a north direction and the man's head 'vas to the center
of the table and his feet were to this edge of the table (indicating).
·
Q. In that portion of the road occupied by the truck?
A. Yes, sir.
Q. Now, did you have any conversation with 1'Ir. Mills
after you got there?
A. Yes, I did.
Q. Will you tell the jury what he said¥
A.. I went about just the routine investigation with lVIr.
~!irs to ascertain the registration of the truck and his chauffer's license and asked hhn various things, and ~Ir.
page 21 ] Mills told me that he was driving north on the ro.ad
at this particular point and tha.t he had seen this
man Arnold walking south on the road, and as his truck came
abreast of the ma.n walking, the 1nan walking just made a running lunge and dove under the wheels of the truck.
Q. Did you ask him anything about stopping his car?
A. Yes, I asked him for an explanafon of the fact that
the truck was so far north of the body and he stated that when
he saw the man d~ve under the truck 'that he was a bit unnerved and that he just 1et his truck run on dow11 and gradually go
off of the shoulder and stopped.
Q. Did you step. that distance off 1
A. Yes, sir, it was 137 paces, and I tried to make tny step
equivalent to about three feet.
Q. And did yon place something there to designate where
the truck was'
A. Yes, sir, I had one of those truck drivers, a man by
the na1ne of Robert IJipes, was the:re at the tilne, and in ord(lr
to get in my own 1nind and for n1y own satisfact!on the condition of the tnwks, and that particular truck I 'vanted, ho
n1oved it; in other words, I wanted the truck in action so that
the brakes could be applied to determine whether the brakes
were adequate or sufficient or what not.
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~Ir.

Apperson :
Your IIonor, this testimony has raised a question we
would like to take up in chambers, please, sir.

The Court:
All right.
(Court and counsel retired to charnbers, where the
page 22 ] following took place in the absence of the jury:)
~{r.

Apperson:
Your Jionor, I did not interrupt Mr. l{ing in his opening
staternent when he stated that he was going to prove that the
brakes on this truck were defective, but as I read the pleadings, both the notice of motion for judgment and the bill of
particulars, there is no allegation of defective brakes.
Mr. Hoge:
~Iaybe

you didn't read the notice carefully.

Mr. Apperson:
'Vell, n1aybe I didn't see it.
Mr. Hoge:
,. I think it is in there.

The Court:
If it is in there, suppose you

po~nt

it out'f

~ir.

J{ing:
,Judge, there is an allegation in there, I think it is on the
thir~d page of the notice, tha.t the responsibility rests on the
defendant to keep his aut01nob~le at all thnes under control
\Yhere he can ~top \vithout r:sk of running into anybody, which
we contend hnplies that he should have good brakes on his
car.
1\[r. Apperson:
Your 1-Ionor, we are brought here on certain specific
c.harges, one of then1 is that the driver had defective eye sight
and was not a competent servant, and the other is
page 23 ] that he was traveling· at an unlawful rate of speed,
and there are other allegations of negligence, but
there is no allegation that the brakes were defective, and naturally we have not come here prepared to meet any charge like

Arnold, Admr 'x. vs. vVood Lun1ber & Supply ,Co., et al

41

D. Nl. Trolan
that, and while in son1e instances a great deal of particularity
is not required, I would certainly think that in a case as hnportant as this is that before the plaintiff could rely upon
such a clairn that the defendant would have to be given notice
of her contention in that particular.
1\tlr. Estes :
Further, you are referring to the 1uatter of bral. . ~s subsequent to the accident, and not as a matter of what may have
happened pr~or to the accident to contribute to it.

1\IIr. King:
The statute imposes upon the truck driver the responsibility of k~eping his brakes in good condition, otherwise he
could have no control over his car whatsoever.
:&fr. Apperson:
But still every defendant is entitled to know what charge
he js being brought into court to answer, and I never heard
of the charge before, and there was no investigation of it.

1\fr. }Jstes:
lt iR not in the ·bill of particulars eith('r.
1\ir. Hoge:
If your Honor please, the notice of nwtion is perfectly
good. \Ve do not have to put our evidence iu the notice of
1notion. \Ve charge that they were operating th!s
page 24 ] truck in a reckless 1nanner. 'l'he statute of Virginia says to constitute reckless InannerThe Court:
A defective car is diffe1~ent fron1 the reckless operatiou
of a car.
l\Ir. Hoge:
The statute says what shall constitute rPekJessness, rcckJcssness is al owing your car to be operated without a sufficient hra.ke. I have the statute, I can get it for you in a minute. I
l1ave it here in pa1nphlet form, seetion 99 of the n1otor vehicle
law, which is the Raine as the Code, says ''Every n1otor ve·
hicle when opernt~d upon a hig·hway shall be equipped with
lwakes adequate to control the Inovernent of and to stop such
vehicle or vehicles, and such brakes shall be maintained in
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good working order anu shall confor1n to regulations provided in this section.''
The Court:
Where does it say that that is ''reckless"¥
Mr. Hoge:
.
I wanted your Honor to look under the heading of what is
"reckless," the heading of it is "What shall be regarded as
reckless.' '

The Court:
\Vhat section is it 1 Here it is, "Restrictions as to speed;
·reckless driving. Driving a vehic'e when not under proper
control or with inadequate or in1properly adjusted brakes'' is
prhua facie reckless driving.

:Wir. Hoge:
Look under Sectiqn 62, reckless driving shall be
page 25 ]. dcerned to include the following offenses which are
expressly prohibited.
''Driving a vehicle when not under proper control,'' driving to the left, and so forth, violating provisions of the
right of way laws, failure to give adequate and tirnely signal,
passing other vehicles going in the same direction, making ct
left turn and St' forth, making a right turn, pass~ng a school
(12) Failure of the operator of a n1otor vehicle, trailer or
semi-trailer to stop, slow down or regulate the speed of san1e
to accord with the requi~ernents of road signs erected by or
upon the authority of the highway cmnmission or local authori·
ties in cities and towns."
The Court:
If you don't have it in your notice and don't have it in
your bill of particulars, how have you got any basis of any
allegations there-

A'fr. Hoge:
1
~Iy idea is that we charg·e him with reck ess driving,
includes all of those things.

wh~ch

The Court:
\Vhen they asked for a bill of particulars they asked for
that.
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Mr. Estes:
Yes, sir, we asked for a ·bill of particulars, and the order
so shows.
~Ir. Hoge:
There was one filed, yes.
The Court:
In other words, if you all were going to rely on depage .26 ] fective brakes I think they were entitled to ha:ve
notice of it.
~fr. I-Ioge :_

I thought that was in there.
1\Ir. Apperson:
Mr. Estes and I investigated th~ case and I read the pleadi.ngs, and this is the first I ever heard of any defective brakes,
was when Mr. l{ing aRkerl thiR question.

The Court:
If you are relying on defective brakes I think they 'vould
be entitled to know that.
~fr.

Hoge:
I 'viii ask penuission to mnend the notice.

The Court:
I think you 'vould be entitled to an1end.
~Ir.

Apperson:
That brin!!s up the queHtion of our right to a continuance.

The Court:
Yes.
1\fr. Estes:

If the court please, is the court going to grant the request
to amend?
The Court:
I think they arc entifcd to amend.
Mr. ERtes:
We ask that the case be continued and a proper order be
entered providing for a continuance at the expens~ of the
plaintiff.
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l\tir. Hoge:
Just a lUOlnent, we waive that. Your Honor has
page 27 ] ruled that we can't go into the defective brakes
with our allegation, so 've won't go into it, but W'~
'vant to save the point.
The Court:
I have given you the right to a1nend.

il-Ir. Hoge:.
Then we will go on, we 'von 't ask to a1nend at all.
rrhe Court:
I know, but you have done it.

}.;fr. I:toge:
\Vell, put this thereThe Court:
I an1 not forcing you into trial and cutting you off front
putting that in evidence, I am giving you the right to amend.

:N[r. Hoge:
The plaintiff then says that she will not avail herself of
the privilege to anwnd, as the defendant has expressed a desire to ask for a continuance in that event.
C\Vbereupon the court and counsel returned to the court
roo1n, where the following took place, jn the presence of the
jury, the witness D. 1\:1. Trolan b~ing on the. stand:)

By

~ir.

l(ing:
(~. 1\'[r. ~l~rolan, I believe you testified a few 1110n1ents
ago that lVIr. ~fills said that after the .accident he did not apply his brakes bui ~et his truck drift on down 1
A. 1 don't think I said that he did not apply his
page 28 ] b1·ukes, I sa:d that he let h!s truck run on down
off to the right where he stopped on the shoulder.
Q. And the distance as you stepped it off was 137 paces?
A. Yes, that is right.
Q. I helieve you testified that where the truck r;;topped
you put r;;omething there to designate it?
A. Yes, I placed an object there to designate the position of the truck as I found it, after I moved the truck.
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Q. Mr. Trolan, do you recall whether or not ~ir. ~fills
had his glasses on 1
A. l\1:r. ~!ills did have his glasses on. His license card
bears a notation that the chauffer 's license was good only
'vhen the holder was wearing glasses.
Q. Mr. Trolan, I hand you a sketch and ask you if that
is a sketch of the roadway, the position of the body and so
forth that you prepared Y
A. Yes, that is the approxin1ate position.
Mr. Apperson:
We will have to object to the use of that paper that has
been shown the witness.
l{r. Hoge:
We have shown the \"Vitness, if your Honor please, a skekh
that he, the witness, n1ade of the ground over there. He was
there a few 1ninutes after the accident happened, and "re want
him to illustrate it to the jury.

Mr. ARperson :
The gentlemen have asked the witness a question
page 29 ] as to certain locations on the road and they now
sho'v the witness a paper which has a number of
marks on it which we do not think is proper in the case; in
other words, it is perfecfy proper for the1n to ask this witness and let him dra'v a sketch of what he saw, but that is a
different matter fron1 having a sketch there that has the interpretations of counsel on it, or the interpretations of somebody else on it.
~Ir.

King:
This is a sketch ~Ir. Trolan drew hhnself, and if there is
a mark of counsel on there I don't know what it is.
~Ir.

Hoge:
Mr. Trolan drew that himself and gave it to us when wr.
were down there on the ground.
lYir. Apperson:
I still don't think that the sketch is
The Court:
Let me

s~e

ud111~ssible, becau:~~e-

it. (Sketch exhibited to the court.)
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}.fir. Apperson :
We withdraw the o'bjeetion. I did not understand the
sketch.
(Said sketch is herewith filed, marked Exhibit P·l.)
(See Manuscript.)

By Mr. Hoge:
Q. Come around here and explain this to the jury, so
the jury can see it.
A. Now, this is north towards Clifton Forge and
page 30 ] this is south towards Eagle Rock (indicating on Ex.
P·l). The truck was going in a northerly direcr
tion. The 1nan, according to Mills, the driver of the truck,
was walking on this side of the highway in a southerly direc·
tion-that ·would be on the west side. The man was walking
south on the west side of the highway, the truck was going
north on the east side of the h~ ghway. Now, this sketch is in
error in that the posiHon of the body in regard to this spot of
red, whieh 'vas a· blood spot, and this mark of blue, which is
the skid mark (witness makes correction on sketch). This is
only approximate no"\v, because I didn't check the measurements, it is just an approximate situation. His head was here
and this is a port: on of his body, and his feet were in that di·
rection and his arn1s-No, that still doesn't get it (witness
makes erasure on sketch). I don't know how close his head
or his feet were, or anything about it.
Q. Th:s is approxhnately. Of course you didn't meas·
ure it.
.A. I will put his head there and his neck .and shoul~r
like that, and put his feet out here in this direction, and his
arms, and then assume that the b!ood spot was right here, the
skid mark "\vould be in a position about like that (ind~cating),
because his chest, I understand, was the part that was in contact with the wheel.
Q. No'v 1nark there where the truck stopped, according
to your recollection.
A. The truck stopped in a position right here (inpage 31 ] dicating), th~s ·wou1 d be the truck after it had stopped down here.

Mr. Apperson :
Put a letter there of some kind.
sketch.)

(Witness marks on
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By 1\{r. King:
Q. And this distance, Mr. Trolan, that you stepped off
was from here to where the truck was Y
A. Yes, that is correct. The driver explained to me, as
I stated previously, tha.t he was going north and that the man
was walking south, and as the truck dre'v abreast of the man
that the man made a rnn and he lunged beneath the 'vheels of
the truck, that after he passed over the b9dy he saw the whole
tJring before him, and guess it is natural that the thing
shou1d lmnerve a man, and that he just let his truck go on
· do'vn to the posit!on where he stopped.

r

By Mr. Hoge:
Q. Which side of the highway did he say that Arnold was
walking beforeThe Court:
Mr. Hoge, Mr. King started out with this 'vitness.
Mr. Hoge:
All right, sir. Ask him which sideThe Witness :
I stated previously, since we were a.t the table here,
page 32 ] that Mills was walking south on the west side of
the highway.
By

~Ir.

Estes :
Q. You mean ArnoldY
A. Arnold, and that Mir s was driving the truck north
on the east side of the highway.
By Mr. King:
Q. That was Mills' statement to you Y
A. Yes. sir, that is correct.
1\fr. King:
That is all we want to ask Mr. TroJan.
Mr. Estes:
Officer Trolan having been summoned by the defense,
when 've get to that point we will examine him later.
(Witness stands aside.)
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page 33 ] DR. J. S. DeJARNETTE, Sworn for Plaintiff.

Mr. Hoge:
. Your Honor, we will take Dr. DeJarnette out of orde-r
as he wants to get 'back to Staunton.

DIRECT EXAMINATION.
~{r.

Hoge:
Q. I believe you are Dr. DeJarnette Y
A. Yes, sir.
Q. What position do you hold 'vith the State, Do~tor f
A. My name is J. S. DeJarnette, I am Superintendent of
the Western State Hospital, have been connected with the in~
stitution as Assistant Physician and Superintendent since
1889, about 49 years, I have received nnd exan1ined at the
vVestern State Hospital in that period over 22,000 patients
whose minds w·ere affected or \Vho were drug addicts or alcoholics.
Q. Doctor, it has been or will be in evidence that Mr.
Joseph Arnold, the man who was killed on the highway between Clifton Forge and Eagle Rock on September 13 was or
had been an inmate of the asylum; please state w·ha.t his mental condition 'vas for a month or two before he 'vas killed.
A. He was returned to the Western State Hospital on
,Jnne 22, 1937, he was then in an excited condition and his ex- .
citement confnued until around about September first, gradually coming back to normal. Now, let's see what day did he
e ope~ He eloped on the 12th of September. lie
page 34 ] had been gett~ng along very nicely, working out
·
and doing ·w·ell and I couldn't see anything wrong
·with his Inind at all. .The history of his case showed that he
had ·been having this mental trouble of e.xcite1nent 'vhich was
ahnost always for owed by depression, more or less, and we
diagnosed his case as manic depressive insanity or psycho·
R=s. I sa\v him the day before he was killed. I sa'v hin1 at the
breakfast table and talked with him and he \vas just as bright
and cl1eerful and happy as I have ever seen him, and we \Yerc
perfect.1y willing fo-r him to go home at any time he wanted
to go ; I didn't tell hin1 that, but we were, nnd he finally left
the next morning before breakfast after I saw hhn, before
By
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breakfast, and I heard nothing further fron1 him until I heard
he had been killed on the road. Of course I kno\V nothing
whatever of the circurnstances of the accident on the road, but
when he left us he 'vas in good mental condition so far as I
cottld see, cheerful and bright, and after he ran off I don't
kno'v any more of him.
Q. Did you at the time he left there, or any time while
he was there, see the slightest indication of a desire to co1nmit
suicide?
A. Not the slightest-not the slightest.
Q. Now, he 'vent to the hospital down there for treatJnent in June?
A. You mean he can1e back.
Q. He came- down there f
A. He came back, yes.
Q. He came back, and when he came to the hospitpage 35 ] al in June was he confined in the ho~pital or 'vas
he given permission to go anywhere he pleased?
A. Of course he was confined in the hospital, that is, he
was on our books, but he had the privilege of going and coming on a pass whenever he wanted to go out in to,vn. He
'vorked out and seemed to be very much interested in what he
did and did it well.
Q. Tell the jury if it is not a fact that for at least a
month or six weeks before he left there that he 'vas working
.out a mile away from there on a building with other men.
A. According to my best recollection he was, on our sanatoriurn.
Q. Going backwards and forwards to his work~
A. Yes.
Q. And worked out there on that building for at least a
month and up to the time that he left~
A. Yes, sir.
Q. From your observation of this man up to the thne
that he left there, at:td if there was any question as to his
death. would you be of the opinion at all that that man conlmitted suicide?
A. I would not. He never showed any suicidal tendencies, that is, the history of the case when he came to the hospital said he had showed none and had no~ talked about it.
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Q. From his entire history at the hospital, a quespage 36 ] tion in there is ''Has he any suicidal intent¥''
A. It says "No" to that.
Q. Have you that before you Y
A. Yes, I have.
Q. Just read that.
A. Commission of Insanity in the city of RoanokeQ. I mean just that portion of it.
A. Well, we want to kno'v the date of i~on the 21st, I
think it is-No, on the second day of October, 1935, Cominission composed of Frank Gilbert, Russell Smiley and Dr. G. A.
L. Kolmer, and the question was asked ''Do you ·be:ieve the
patient to be suicidal nowY" Answer "No." "Has the
patient threatened suicide!" Answer "No."
Q. No,v, Doctor, if a man is insane or a man has a tendency to conunit suicide or do harm, or if his mind has gotten
back to normal, can you easily detect that by his correspondence~

A. You can generally do it.
Q. I show you correspondence-! have the originals, but
I have this typed-of a letter of July 20, one of August 3,
one of August 14, one of August 20, and one of September 1A. What year 1
Q. 1937, just a few df!.ys_ before he was killed. Examine
that correspondence and see whether or not from that correspondence the man was insane at that time.
~[r.

Estes:

We object to the introduction of those letters, Dr.
page 37 ] DeJarnette having stated he could tell certain
things fron1 the letters, he expressed his conclusion or opinion. I do not see how the letters which he has read
at the llosp!tal could be any evidence in this case bearing upon
this acc=dent and the matter of negligence and how it occur.
red.
The Court:
I do not see ho'v the letters themselves would be material. but probably the doctor as an expert witness, if he has read
those letters, can testify what, if any, idea he got from them,
what opinion he got as to the man's mental condition.
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Mr. Estes:
He has testified that he has read them, and I understood the letters would be offered in evidence, and I want to
o·bject to the introduction of the letters. If the doctor reads
them and statesThe Court:
I think the letters would be admissible to show the basis
of the doctor's conclusion.
Mr. Hoge:
The gentlemen on the other side have taken a lot of evi·
den<!e down there in regard to the conditions there, and I
wanted Dr. DeJarnette just to express his opinion.
The Court:
He can do that.
By

~Ir.

Hoge:
Q. Dr. DeJarnette, you have read those letters,
page 38 ] haven't you?
A. Yes, sir.
Q. What is your opinion of the man's mind, the condition of the man's mind 'vho wrote those letters?
A. ':the man who 'vrote those letters seems to me to be
perfecf y sane, just as good as I could have written or you
could have written.
Q. No,v, Doctor, if Mr. Arnold de~ired to commit sui·
cide what opportunities would he have had during the two
months while he 'vas there at the hospital, did he have a right
to go all over the town of Staunton and everywhere else he
wanted to goT
A. Opportunity? Well, he worked out on thE= buildings,
he could have jumped off bui1 dings; he was jn automobiles
all the time, more or less, when he was going and coming in
the grounds of the hospital. he could have thrown himself
against the wall of the hospital, he could have hung himself
or cut h ·s throat, he was spraying- fruit trees in our orchard
and he cou1d have poisoned himself. In fact of the
page 39 ] matter is there are so ma.ny ways a man coulcJ kiH
himself that he had every opportunity. I don't
think he had a gun. He could have gotten a knife any time he
wanted, and there was no suspicion that he did 'vant to do it,
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there was no suspicion of it, he had never sho,vn any symp·
toms of it, and on all his trips to the hospital he had been in
an excited condition, and those patients do not commit suicide, and he had no history of having any depression exc~pt
when he was worrh~d about his children, and any normal man
would be worried about that.
Q. It was your understandiug he had two little boys~
A. 'fhat is what I understood.
Q. I don't know that you Imow~ but it will com.e out proba:bly from other 'vitnesses, those two boys 'vere in an orphans'
home at Covington~
A. I didn't know it at the time, but I sa'v it since I have
been here.
Q. Going fron1 Staunton to Covington he 'vould go ove1·
the road where this man was killed?
A. I don •t know about that.
Q. Now, Doctor, _on the 13th day of September, the day
that Joseph A.rnold w·as killed, 'vas he or not in u condition
at that time to be discharged as cured Y
~Ir.

Estes:
'Ve object to that, your Honor, unless i1e can get his
question of fact to the last time Dr. DeJan1ette saw hin1,
which 'vas on September 11.

By 1\fr. Hoge :
Q. We .1, on September 11 ~
A. I think so, I thought on the 11th when I saw
page 40 ] hiJn he was as normal as he ever was in his life, I
imagine he ·wa.s, he seemed to be perfectly normal.
Q. And wasn't he discharged as cured 1
A. He was discharged as cured when he died, as is our
custom, when a n1an leaves t.he'hospital and dies before he re·
turns we discharge him as of the mental condition he was in
when he left the hospital.
Q. Well, his mental condition when he left the hospital
was cured and ready to be discharged t
A. That is what I thought.
Q. And. that is a matter of record at your asylun1, isn't
it?
A. Yes, sir.
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Mr. Hoge:
- We offer those letters in evidence.
The Court:
They objected to the introduction of the letters.
}\llr. Hoge :
I understood that Dr. DeJarnette expressed his opinion
that the n1an who wrote those letters was perfectly sane.

CROSS EXAMINA'fiON.
By Mr. Estes:
Q. In the type of insanity known as manic deprespage 41 ] sive the patient goes through certain. psychoses,
doesn't he?
A. Yes, the name implies that. It is alternating forn1
of mental trouble. I have a diagram here which will proba:bly
explain it to a layman better than words.
Q. N o,v, let's see, there is some in1aginary line that we
will call normal; as I understand when he is in an excited
state he is above that?
A. There it is rjght there (indicating).
Q. And then we go from that state to an apparent nornlal condition and maybe stay there for some length of time?
A. Very often they do; generally they do.
Q. And when he emerges from that normal state he may
come back into an excited state or into a depressed state either, may he not?
A. That is right.
Q. What are the tendencies of that type of person when
they are in the excited state i
A. Very voluble, talk a great deal, and very active in
the muscles, walking and going and talking and very buoyant
and think they are capable of doing most anything that they
want to do, and very active both in mind and body.
Q. That is somewhat like Mr. Arnold's condition when
he was admitted to the hospital in 19351
A. That is exactly what it was, he imagined all sorts
of things.
Q. Then how long did he stay in th~ asylun1 that
page 42 ] first time he was placed there?
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A. He came there, I think-Do you "rant the exact
date f Just about two months and six or seven days, I think,
carne Octo her second and I think he left December 12.
Q. And then he was discharged as arrested Y
A. No, sir, he was furloughed and he stayed away a:bont
eighteen months.
Q. And came back then in June of 193'71
A. Yes, sir, about eighteen months.
Q. "\Vhat was his condition according to the records at
the hospital at the time he returned in June, as to 'vhether he
was excited or depressed Y
A. He was in the manic state.
Q. How long did he remain in that excited or 1nanic
stateY
A. I will 3ay probably four weeks, I reckon, three or
four weeks, so1nething· of that sort.
Q. Do you have any recollection of him, Doctor, while in
a depressed state'
A. I have never seen hin1 depressed. I have seen hhn
worried about his children, and I would not call that insanity,
because any 1nan whose children are away fron1 him and he
doesn't know ho'v they are getting along and being supported
would be depressed about that, and that would be a normal
state of \vorry.
Q. If he is in the depressed state that is evidencpage 43 ·] ed to a marked degree, is it not 1
A. It is very mild if it has just started.
Q. Just oppos~te of the ntanic state~!
A. Exactly.
Q. "\Vbat, JJoctor, is the general tendency of that type
of insanity a::; regards suicide 1
A. The depressed stage are liable to cmnmit suicide,
they have painful delusions, frequently the delus:on of sins
they have conunitted, that they are inadequatf? to perfonn
enough 1abor to support thentselves, liable to starve to death,
the children may suffer, 1naybe somebody will want to burn
them up. "\Ve have all kinds of delusions. When it gets down
into a very Inuch depressed stage they are not so apt to emumit suicide, because they have lost their po,ver to collect their
thoughts
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Q. In the depressed stag-e, as I understand it, there is a
marked deg-re~ of inertia: and there is no danger of suicide Y
A. That is right.
Q. And isn't it a medical fact, Doctor, that the tendency
to conunit suicide increases with the return to that normal
state 1
A. Yes, sir.
Q. And that Inost suicides in a manic depressive insanity occur when the pat!ent is at or near the ~orinalleveH
A. No, I wouldn't say that. Oh, no, he is a long
page 44 ] ways from the nor1nal level when he kills himself,
but he is either going into depression, deep depression, or coining out of deep depression, but he is a long ways
from normal when he kills himself, as a· rule.
Q. He is approaching, however, t.he nor1nal condition 1
A. Or he is leav~ng it.
Q. Or he may be leaving it f
A. You can take it both ways, but he is a long ways
from normal \Vhen he does it
Q. Isn't it a medical fact, Doctor, that suicide is a result
to which the disease of man;c depressive insanity directly
tends-d~rectly tends to suicide ol
A. Oh, manic cases, when you think of it, I think every
n1an has n1ore or less thought of suicide when he gets in a jain,
but in insanity I be~ieve that the depressive stage is the stage
at which he a.tte1npts to commit suicide or actually cmmnits it.
Q. Isn't that stage of 1nanic depressive insanity one
'vhich tends directly to suicide in a great number of cases?
A. That is what I said, but I ·will say it again, in the depressive stage, a manic. depress=ve psychosis, is a state in
which the insane are liable to kill themselves.
Q. Doctor, are you fan1iliar with the statistics of that
type of insanity relative to suicide as to how the suic~de occurs or the 1neans which arc adopted usua~ly by such patients 1
A. I have no particular statistics, hut from Iny
pag·e 45 ] own experience of 49 years I have a pretty good
idea of it.
Q. Have you h·ad experience \vith patients in the asylum
of this san1e type of insanity who have either cmnm;tted or endeavored to commit suicide?
A. Oh, yes, I will say hundreds of them; they commit
suicide or attempt to commit suicide by throwing themselves
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under a car, I would say in 49 years that we have had probably six or eight..
_Q. You have had six or eight cases 1
A. Yes, sir.
Q To your knowledge where the patient has actually
thrown himself under an automobile, suffering from this type
of ins-anity~
A. Yes, sir.
Q. "\Vhat were the other means of suicide adopted by the
other patients at the hospital!
A. Well, throat-cutting is about, I suppose, as many as
any, hanging is very common, drowning is another, jumping
off a high point, butting the head against the wall is occasional but not often, stabbing in the heart is a very common one;
one man drove a nail in his heart, he drove a ten penny nail
right into his heart and I pulled it out with my fingers; another very conrmon form-you want the different forms-is
some of them burn themselves up-that is not very common,
but some burn themselves up, and another · is
page 46 ] poison-bichloride of mercury and carbolic acid
are the most common, I would say, or strychnine
is occasional, and then 1norphine is another one that they
occasionally use to ldll themselves, and then cutting the arnl-the safety razor is the worst instrument in the world, I reckon, we have more people that try to commit suicide with safety
razors, they usually do it by cutting the arm here (indicating)
or on the 'Yrist and such as that with safety razors. The o~d
time razor used to be used n1ore, it was used a great deal before safety razors came into existence.
Q. In cases of suic· de 'vhich you have had at the hm;pital do you usually have previous knowledge that that man
is going to conunit suicide'
A. We have "'lirning that they have suicidal symptoms.
They cmnmit suicide 'vhen we think they have forgotten all
about it.
Q. But as to the actual act which they cominit do you
usually have any warn"ng that they are going to do that particular act a.t a particu,ar time?
A. Not at that particular time, no, but you have a warning, they give a history of having talked of suicide or attempted it.
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Q. Have you in your hospital an experience of those who
have comn1itted suicide and who had no previous history of
suicidal intent Y
.A. Yes, sir
Q. That also happens 1
.
A. Yes, sir; that is very occasional, very seldorn.
page 47 ] vVe have around about, I would say we have
around about 200 suiciders at all times there.
Q. Is it also borne out by the medical journals that a
manic depressive often commits suicide upon the sight of a
conven:ent instrument or means Y
.A. Well, they have to do it where it is convenient. For
instance, a soldier that carries a pj.stol is liable to shoot himself if he has n pistol convenient, while a layman 'vho desn't
handle fire arms is not, he· kills himself with the most cmlvenient instru1nent that see~ns to attach itself to his profession.
Q. These acts cmne on then without warning so far as the
layman is concerned, the act of suicide Y
·.A. Oornes on without what?
Q. Without warning to anyone else .
.A. Usually a man when he commits suicide he generally
has a pretty good sign of depression, he feels like he is un'vorthy, fee1s that God has forsaken him, has nothing to live
for, can't get a job and will probably starve to death and there
is no chance for hin1 to get out of the situation. He doesn't
do it on impulse, as a rule.
Q. In those cases is it not a fact that in a good number
of those cases, upon the iinpulse and the sig·ht of a convenient
instrumentality or means that he will then usc
page 48 ] that 1neans at his disposal for su:cidal purposes!
.A. If he has those symptoms of suicide, if he has
considered suicide, as I said before, if he cornmits suicide he
usually shows this depressive state and talks of it and threat.
ens it and says he will do it, and then he gets into something
he thinks he can do it the easiest way and he does it.
Q. Is it then done upon i1npulse upon the sight of that
convenient instrument'
.A. The act is done with the most convenient iustrun1ent,
the one that suits him ·best yes. Do you know what ''impulse''
is Y If you don't I'll ten you: An impulse is a sudden ten-
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dency to do a thing suddenly without sufficient cause or
reason. That is an impulse. Now you use it in that sense, a
sudden tendency to do something suddenly without sufficient
cause or reason.
Q. Yes.
A. Now I have answ·ered your question as best I can.
Q. Does a manic depressive in some cases commit suicide upon impulse~
A. I think the manic depressive is keyed up to s:uicide
during his depression, and he sho,vs it by his attitude and
n1anner and talk, and the mediu1n 'vith which he kills himself
would hard'y come under the head of in1pulse, because he has
already thought of it and he has son1e sort of reason to himself for doing it.
·
Q. ~fay I express it this way then, did he do it on a
page 49 ] quick actionA. To carry out his purpose.
Q. In quickness~
A. For jnstance, if he thought about it, and it is usually
shown by smne of his behaviour, to comn1it suicide and he
comes to sorne situation that he thinks will carry out his
point, he will take advantage of the situation.
Q. And will act then quickly with the object presented
to hin1 ~?
A. Yes, I think so.
Q. Isn't it true, Doctor, that in the 1najority of suicide
cases the act is done upon the suddenness of an impu1se, or
with the quick action based upon an iu1pulse ~
A. A 1nanic depressive, I think he has thought of doing
it for son1e ti1ne, and then an opportunity occurs and he takes
advantage of it quickly.
Q. And that advantage that he takes quickly is the result or not of an in1pulse ¥
A. J wouldn't call that an impulse, no. Suppose a n1an
goes to ki 1 himself on the railroad and he waits two hours fot'
a train to cmne, I wouldn't call that an impulse he thought of
it and sat on the· railroad an hour and a half or two hours, he
isn't killing h·n1self on an hnpulse, but suppose he goes out,
he has been thinking of killing l1hnself a long tin1e, and a. train
cornes along and he ju1nps under the train suddenly,
page 50 ] now, that man, he has been thinking of it for some
1
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time, he is in low spirits, probably he has talked
about it.
Q. And that same InanA. But the n1an 'vho stops and waits a good while for a
train to come andldlls himself1 he hasn't done it on an impulse
I don't think.
Q. And that san1e n1an mig·ht walk along that railroad
track with his n1ind not yet mde up and three or four trains
might pass him, and then the fifth train pass hln1 and he takes
his desire for his action then, which would be the result of what
he had thought of before, and that action would be nothing unusual, h~s having passed by half a dozen or more opportunities pre\riously to comnrit suicide~
A. Let me see if I get thisQ. What I mean, he doesn't necessarily adopt the first
opportunity that he ever has to commit suicide. he may let a
dozen opportunities pass and then take the thirteenth one?
A. Oh~ yes, he takes the one that kills l1im, that is the O!le
he takes. Every man has an opportunity to kill himself every
day, you know.
Q. Dr. DeJarnette, you stated you last saw him on the
11th1
A. That was the day before he left the hospital. .
Q. Do you recall the time, place and circun1stances 7
A. lie was sitting at the breakfast table eating his breakfast.
Q. On the nwrning of Septe1nber 11 ~
A. I think it was the 11th, but I rmnember where
page 51 ] he was sitting at the table eating h:s breakfast. I
said ''Good morning, how are you feeling this
n1orning? '' and he said ''All rig·ht,'' and gave 1ne a pleasant s1nile and se~:nned to he as well ~atisfied as you are right
now, and just as cheerful.
Q. Doctor~ there is one other point I would like to have
th0 benefit of your adv:ce on: How long does it usua'ly take
for an excited and depressed state to develop?
A. It depends upon the 1nan, son1etin1es it is very sudden
but mostly it con1es on grad1.1ally.
Q. ls it possihlP, fr01n your ln10wledge of that type of
insanity, from the tin1e you saw him on the morning of September 11, at which tilne you cons:dered h~m to be in good
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condition, that his condition mentally could have changed
by one o'clock on the 13th of

Septe~nber~

A. Yes, it is possible but very improbable.
Q. In that length of time he may have gone to the excited
state or the depressed state Y
A. Yes, sir.
Q. You have no way of knowing 'vhich way he would go~
A. He had a great tendency to an excited state, more
than he d:d to the depressive He didn't seem to be inclinedhe had no depression to a.mount to anything, he had no depressive state 'vhen he was with us, he didn't have depressions.
Q. He could have gone through the depressed
page 52 ] stage 1
A. He could have done it.
Q. And he could have gone into that depressed stage
during the period of 45 or 50 hours f
A. Yes, but his case seemed to go up slowly and come
back to normal, it would take him about three to four weeks
to come back to normal from a very high state when he was
talking about his powers to do everything, and whistling and
talking a.nd dancing, it took him about three or four weeks to
come back to his nor1nal mentality, and he never did get de·
pressed with us, he never did get depressed.
Q. Knowing his condition as you do, and recalling what
it was on the 11th, you could not state just what his condition
was on the 13th?
A. No, I could only state the probability of it.
Q. Dr. DeJarnette, this type of insanity is not curablt~,
is it?
A. \Vha t do you mean by '' curab' e' '1 That is a word
that we don't use n1uch. To cure a disease you must g've n.
reinedy that will cure it, that is, relieve the situation We
don't talk about curing insanity-'Vhat js your name~
Q. Estes.
A. Mr. Estes, we don't talk about curing it, we talk about
recovery. Curing is not like something for gonorrhea, we do
know that that is cured because we give him a remedy and he
gets well hut Father T:rne is a big reliever of a. man's depressive psychosis. It runs in cycles, depression, expage 53 ] citement, normal, depression, excitement, norma'.
It goes that way as a rule. The periods of normal
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mentality 1nay last years and years, son1etilnes it lasts 20
years. It is conunon to get a person who has an attack of
what they call nervous breakdown if he is a rich person, and
crazy if he is poor, maybe 20 years of age, and they don't have
it any more until they are 60 years old, and then it will recur
and go through stages of 1nanic depression. I would say recovery-they will recover, I would say.
Q. If a n1an has this type of insanity once and you discharge him, the norn1al thing is that you can expect him back,
that there will be a recurrence?
A. He is going to come hack in all proba:hility.
RE-DIRECT EXAMINATION.
By 1\J:r Hoge:
Q. Doctor, you have been exanlinedA. By a very capable Inan.
Q. -about a n1au 's depression growing out of a depression com1nitting suicide while he was in the depression; tell
this jury 'vhether this n1an was ever in any depression f
A. He ·was never in any depression a.t all, he was either
exalted or normal.
Q. So all these questions and answers in regard to depression do not relate to a man who never had depression, do
th(~y?

A.

It doesn't fit h:n1.
Q. He asked you another question at considerable
page 54 ] length if a Inan is g·oing to comn1it suic'ide ·would he
take the 1nost convenient plan to do it-that might
be true and 1night not; I wi1 1 ask you though if it was true
that a man would take the n1ost convenient plan to conunit it,
if he finally n1ade his n1ind up to do it, do you think a rnan
would go fron1 Staunton on Sunday to spend a Sunday with
l1is two sons at Covington, and go 60 miles in order to get
under a car, do you think that would be conven~ent?
A. I think that 'vas circun1locution, hut I want to explain about that suicide business, it is a strange thing about
suicide- (addressing l\Ir. Estes) Your nan1e is what~
1\[r. Estes:
Estes.
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A. (Continuing) Mr Estes, I want to tell you what I
think about it, mJ. experience with suicidal patients, we treat
about 220 to 225 every day, and I ta1k to 100 every other day
and another hundred the next day, a man who n1akes up his
mind to kill l1imself by· poison, he won't shoot himself; very
often I say "vVhy won't you shoot yourself'" He says
''Doctor, I can't bear the idea of my rentains looking mangled
up." Now, of course, the pistol may be more convenient to
hirn but he won't take that method. He ·won't cut his throat
because he doesn't 'vant to mangle his body. If
page 55 ] he selected poison he won't shoot hhnself or cut
hirnself ot hang himself, and he seems to take hold
of a certain idea of some particular method of killing himself
and he will do that, and when that convenient idea comes to
hi1n he takes advantage of it.
By 1\'Ir. Hoge :
Q. Now, the gentlerrwn contend that this 1nan had concluded that he was going to kill himself 'vith an automobile,
he had thousands of opportu.nities to have done that without
going away up yonder near Covington or near Clifton Forge
where h: s people were.
A. I don't know how n1any thousands of aut01nobiles }le
had an opportunity with, but he had one with every one that
passed.
Q. I 'viii ask you another question that I think will
cover all that, you say that this n1an had none of this depression that he talked to you about so long; did you see anything
whatever in the condition of Mr. Arnold fro1n the time that
he entered your hosp~tal until he left that indicated t1nything
like that~
A. Not one single thing.
Q. You saw hirn on the 1norning of the 11th?
A Yes. sir, I think it was the n1orning of the 11th.
Q. And the next thing you heard that he wn~ killerl on
tho 13th 1
A. Yes, and I wa;_, surprised.
Q. Up to the time that you sa'v that 1nau on the
page 56 ] 11th and spoke to him at the breakfast table,
which was Saturday. you never have seen anythin~
that indicated suicide or anything that indicated a suicidal dnpress~on?
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A. Not a single thing.
Q. N O\V suppose, as the question was asked you, that if
it is shown that his two sons were in the orphanage up there
near Clifton Forge or Covington, just beyond Clifton Forge,
and this man you said had a great feeling for his two little
boys, suppose that sorneone would tell you that the man left
Staunton on Sunday and went up there to where his little boys
\Vere, he was ki 1 led by being run over on the highway, would
you say that that man \Vent up there to see his boys, or would
you sa.y he went up there to get killed 1
A. I would say he went up there to see his boys.

Mr. Hoge:
Stand aside.
RE-CROSS EXAMINATION
By

~Ir.

Estes:
Q. In ~ir. Arnold's work at that sanatorium about a.
mile a.\vay he was furnished transportation to and from the
work, \Vas he not!
A In a truck, yes.
Q. He was furnish ~d transportation, and \Vas he
page 57 ] not under ~upervision the entire time that he was
on that job anrllikewise on that truck going to and
from work~
· A. An atteudant was driving the truck, he was not back
behind tlw truck with hin1, we have attendants to drive the
truck as truck driver, and that \Vas the only person in there.
lie \vas in this truck with a lot of other people.
Q. Now, during the tilne l\Ir. Arnold was in the asylum
how often did you see him~
A. I reckon I averaged seeing hin1 about every other
day, somethin~ like that.
Q. Spending any particular length of tirne with hhn?
A. ~o. just observing hhn, "Good morning," and
"I-Iow do you do~" Something of that sort.
Q. How many patients do you have in the asylun1, or
did you have last September?
A. About 2400.
Q. You give thern all your attention, indiviClual nttention?
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A. Practically. I go to work every morning at the hospital at ten n1inutes to six, and I generally leave the Western
State Ifospita.l around about four and go I 'l the sanatorium
and get home about seven o'clock at night, and that is my
day's work.
Q. Did you spend any individual time with 1\ir. Arnold
every other day when you saw him~
A. No, there was no reason for it, I saw him, saw his
1nanner and how he looked.
Q. Do you recall how long since you had any de·
page 58 ] tailed ta1k with ~Ir. Arnold or an examination of
~Ir. Arnold 1
A. I couldn't tell you that. I examined him when he
came in.
Q. Back in June?
A. N q, that was jn 1935.
Q. That was the last time you actually exmnined him~
A The last time I went over him carefully, yes. I saw
no reason to give him any further examination as to his Illental condition.
By l\Ir. Hoge:
Q. "\Vas there any reason or any occasion for giving hint
any exa1ninat:on, Doctor~
.l\. No, he seemed to be in good condition.
Q. And didn't he go out every morning and come back in
the evening i11 the truck with the other hands that were working on that building¥
it. Yes, sir.
Q. He did that for over two months?
A. Y ~s, sir, something like that.
Q. .And up to the thne that he was killed'
A. Yes, sir.

Hv Mr. l~Jstes:
·· Q. "\Vhen be was returned or camc1\fr. Hoge:

vV c object, if your I:Tonor please This. is our witpage 59 ] ness and you have cross examined him no'v twice.
Let 'B get on with the case.
·

The Court:
Well, you have examined him twice.
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Mr. Hoge:
All right, go ahead.
By Mr. Estes:
Q. vVhen he crune back to the asylwn in 1937 did he voluntarily return or were there other con1mitment papers 1·
A. No, there were no further commitment papers. I
don't know who brought hhn back. Let m~ see if I can find
out here who did bring hin1 back.
Q. Sec if you can find out whether he was discharged 1
A. No, he was not discharged.
Q. He was furloughed 1
.A Yes, he was furloughed, December 2 he 'vas furloughed and caine back June 2, I think, 1937.
Q. Voluntarily?
A. I don't know whether it was voluntary or not. .I will
look and see if I can :find it. In the meantime we sterilized
hirn.
Q. There 'vas no further c01nmibnent in 1937 ~
A. No.
Q. . Now, don't the offic;al records of the hospital show
that Mr. Arnold was an eloper under date of September 12 Y
A. He eloped on September 12, 1937.
page 60 ] Q. As an eloper 1
A. Yes, sir
Q. Without an official discharge?
A. No, he eloped.
Q. He never was discharged?
A. No, he was furloughed before, that is a furlough, he
was still a pat;ent in the hospital, and we thought he was well
enough to go ahead home. I was trying to find that othe1·
question-and he brought him back-I will see if I can find
it-Brought back on June 22 instead of the second. It doesn't say who brought hbn back, but I imagine some of his
friends brought hiin back. He was first brought to the ho:o;pital by c. E. S'lnll10l1S, one of our attendants.
(Witness stands aside.)
~Ir.

King:

May the Court please, we have a statistician frmn
page 61 ] the Shenandoah Life Insurance Con1pany who is
an expert on the probability of life, and we would
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like to put Mrs. Arnold on the stand for a n1on1ent to testify
as to the ag·e of her son who was killed

The Court:
All right.
~1:RS.

LENA H. ARNOLD, Sworn for Plaintiff
DIRECT EXAMINATION.

By l\ir. l{ing:

Q.

~Irs ..A.rnold,

what was the age of your son, Joseph

D. Arnold, who ·was killed Septenl)Jer 13, 19371
A. He was born February 12, 1899.

Q. That would 1nake hinlA. About 381h years old.
(Witness stands aside.)
C. A. l\ieCONAGHY, Sworn for Plaintiff.
pag~

62 ]

DIRECT

EXA~IINATION.

~Ir

King :
Arc you connected with the Shenandoah Life Insurance Con1pany T
A. Yes, sir, actuary for the Con1pany for the past seven
years.
Q. Are you fa1niliar with the A.tnericau Experience
'rabies of ::Mortality?
A. Yes, we usc then1 for our ordinary 'business.
Q. 'restifying fr01n that, what would you say 'vas the
life expectancy of a n1an 38.1/2 years of age f
A. According to the American Experience Tables of
~[ortality it is 2.9 1-4 years, approximately.
Q. In other words, the experience upon which the;:;e
tables are built would give hbn a life of 29 1-4 years yet to
liYe!
A. Ye~, sir.
By

Q.

(No Cross Exatnination)
(V\~itness

stm1ds aside.)
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BE~

page 63 ]
By

SMITH, Sworn for Plaintiff.
DIRECT

EXA~iiNATION

l{ing:
l\1:r Sn1ith, do you ren1ember this accident that has
been testified to her~ on Septen1ber 13, 1937 ~
.A. Yes, sir.
Q. How long after the accident happened do you think
it 'vas when you got there 1
A. Well, it 'vas evidently from 30 to 60 1ninutes.
Q. Did you see the body in the road?
A. No, sir, the body had been moved when I got there.
Q. Did you see any blood spots in the road Y
A. Yes, sir.
Q. Will you ten the jury 'vhere those blood spots were
that you saw?
A. About tw·o feet fron1 the edge of the hard surface ..
Q About two feet fron1 the east side of the hard snr~
face?
A. East side, yes, sir.
Q. Did you see the truck that ran over this man?
..:-\. Yes, sir. I saw the truck.
Q. vVhat 'vas on the truck?
A. Lumber.
Q. Was ~Ir. Trolan there when you got there~
A. No, sir.
Q. Did you have any conversation with :Mills, the driver
of the \Voocl Lumber truck?
A. No, sir.
~1:r.

Q.

page 64 ]

CROSS

EXA~1INATION

By l\fr Apperson:
Q. As I undm·stand you didn't see the accident?·
.1.\. No, sir.
Q. You can1e up there eithor half an hour or an hour
afterwards, you don't know just how long it was, and had this
gentlmnan 's body then been re1noved to Clifton ForgeY
A. 1t was off on the side of the road.
Q. Covered up there on the side of the road Y
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Yes, sir.
Q. You didn't notice whereabouts in the road the accident occurred?
A. No, I didn't know just what location in the road.
Q. You just saw a blood spot, as I understand it, on the
east side of the road about two feetA. About hvo feet from the edge of the pavement.
Q Just how it got there or the circumstance~S unde-r
which it got there you just don't knowY
A. No, sir.
Q. You just saw it there and that is allY
A. Yes, sir.
A.

('Vitness stands aside.)
MRS. LENA H ARNOLD, Recalled.
page 65 ]

DIRECT EXAl\IINATION

By 1\fr. I{ing:
Q. lVIrs. Arnold, you are the plaintiff in this suit as ad·ministratrix of the estate of your sou, Joseph B. Arnold f

A.
Q.
thne of
.A.

lam.
1\lrs. Arnold, what fa1nily did your son have at the
his death jl
Just his two little boys.
Q. Just the two litfe boys that you had in here this
moruing1
A. Yes, sir.
Q. vVas his ,vife dead~
A Yes, she died April 16, 1930.
Q. 1\lrs....-\.rnold, at the time of this accideut where were
these two little boys?
A. They 'vore both in Coving-ton at Dr. Rogers' school,
the Episcopal Orphans H01ne.
(~. Did your son know that 1
A. Yes, I had written to him after he was in the asylum,
I wrote to hin1 that I had gotten the children in at Covington.
Q. ~Irs ..Arnold, there has been a good deal of testhnony
here as to your Ron being in the hospital in Staunton, and a
gool deal of testimony as to his liability to commit
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page 66 ] sujcide. Did you ever hear your son express any
suicidal tendency ·whatsoever~
A. Not the slightest, he was exactly the opposite, always ,
looking forward to greater things.
Q. Was he an industrious kind of boy, Mrs. Arnold 1
A Well, I should say that he was extremely industrious
if he was interested in a subject, in fact, he would sit up :Qalf
the night and pursue a subject, but if he was not particularly
interested I wou1 d say he was sometimes lazy, he didn't like
to do the dishes and he didn 't.like to plow, but he did like n1eHtal work.
Q. What line of work had he done?
A. Well, he was extremely interested in chenristry,
spent a great deal of time in the Jibrary pursuing that study,
extre1nely interested in pottery, making objects of clay and
all sorts of things of clay, he was very interested in electricity
and all sorts of experiments, he liked to experiinent.
Q. How did he make his livelihood V
A. He n1ade his livelihood by working in the silk mill,
because it was the only thing that was open ~9 him at the time.
Q. The Viscose Corporation in Roanolre ¥
A. Yes, sir, the ·viscose Corporation.
Q. Do you know what compensation he gotf
A. I think he got something like 59 or 60 cents an
page 67 ] hour, he did in 1935, I know, but I didn't hear
what he got when he was leaving the mill.
Q. ~Irs. Arnold, was he capable of earning a living for
his family~
A Entirely capable, he was very capable indeed.
Q. Can you esti1nat~ about what wou 1 d he his income,
or would have been his income!
A. I should say at least $150 a n1onth.
Q. $150 a n1ont.h?
A. Yes.
(~. No,v, 1-frs. Arnold, did you after the accident, a few
clays afterwards did you have a conversation wit}l Mr. 1vfills
in reference to it 1
A. Yes, he called at our horne.
Q. He came by your home?
A. Yes, sir.
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Q. What was said in this conversation, if you recall,
Arnold 1
A. "\Yell, he began by saying it was 1nighty bad, and I
said '' vVell, how did it happen 1'' lie said ''This young man
was walking on the side of the road and 'vhen n1y truck got
to him he took three running steps and ju1nped right in front
of my truck," and he demonstrated by rising from his chair
and mincing off two or three little steps, I should say he covered a length o_f about.one yard. I 'said "Was he on the side
of the road?'' He said ''Yes, he was on the side
page 68 ] con1ing to,vards the truck,'' which I understood
to be the left side, where he should be walking.
Q. On the side coming towards the truck?
A. lie said he 'vas on the side coming towards the truck,
and when he got there he jumped right in front of the truck,
took three running steps and jUll1ped in front of the truck. I
said ''How far did you go after strjking the body before
stopping¥" and he said "Well, I should think it was about
lOG yards," and I said "Did you apply your brakes irnmediately¥" and he said "I don't know whether·! used my brakes or not," he said "Well, I just begun to think that it was
pretty bad to leave a n1an lying in the road so I went hack
to-'' he said "It was pretty bad to leave a n1an lying in the
road, because he n1ig·ht bleed- to death, and so I ran back,"
and he said ''There was a car coming behing n1y truck and
that car had stopped and I asked the people in the car to get a
doctor." I said "Did n1y son cr e instantly 1" and he said
''As I stood over hiln-'' he said ''I stood over h:iin and he
never Inoved," he said "It was 1nighty bad," he said "I
was scared to death, because I was afra!d I WOU1.d lose my job
·and I was just n1arried." He said "I have run over and killed anin1a!s but that was the first tin1e I ever killed a n1an."
Q. Now, ~Irs. Arnold, 'vhile 1\ir. Arnold was in the hospital did you get fron1 time to time letters frmn the hospital
as to his condition t
1\. Yes, I rece=ved letters Yery regu1arly.
Q. FrC:nnA Frmn Dr. De,J arnette and also from IllY ~on.
page 69 ] ~Iy best. -information can1e from my son.
·
Q. I will ask you if these are the letters that Y(•U
got from your son while he was in the hospital?
A. Yes, sir.
~Irs
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Mr. King:
If your Honor please, we ·would like to introduce these letters in evidence.
~{r.

Apperson:

1 suggest ·we defer the question of whether they be introduced until a later thne.
if they are admissible.

By

They may be introduced later

~.fr.

King:
Q. 1\f.rs. Arnold, did you have pictures made of the
scene of this accident?
A. Yes, sir.
Q. By who1n?
A I had Mr. George Friend make the pictures on- I
think it was a:bout Sunday, February 20.
Q. Ho'v soon after the accident was it before you "'ere
over there?
A. I was over there the afternoon of the funeral, the
funeral was 10 o'clock in the morning and 've 'vent over, I
should say, about half after one or hv-o o'clock.
Q. What day o£ the month was that Y
A. The 15th of September.
.
Q. Did you notice on your trip over there any
page 70 ] blood spots on the road?
A. Yes, I did.
·Q. Will you describe to the jury where they were Y
A. There was a spot about that large (indicating), I
should say about five inches across, on the left of the center
of the road, I don't remember just exactly how far it was frmn
the center of the road, it was over towards the east, and I
should say possibly it 'vas about-I am not a very good judge
of distance---! 'vould thjnk it was about 8 or 12 inches fron1
the center of the road.
Q. Eight or 12 inches from tl1e center of the road going
north?
A.

Yes. sir.
Q. Did von see any other blood spots in the road T
A. No, I saw no others but that.
Q. Did you see where Officer Trolan had placed a n1ark~
er down there where the truck had stopped after the accident?
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A~ 1 did not see that, but the young man who showed
us the place told me that was the honeysuckle, that the bunch
of honeysuckle considerably below, I should think right much
over 100 yards, was where the truck was.
Q. vVhen you had Mr. Friend over there, when he went
over for the purpose of taking pict}lres, did you point out the
spot where your son's body was and the spot where you had
been told the truck had stopped 1
A. Yes, sir; it was very easy to identify.
Q. Did he take pictures and 1neasuren1ents of the
page 71 ] scene7
A. Yes, sir
Q. ~Irs. Arnold what are the ages of those two little
boys?
A. The youngest child was ten the 20th day of last
March; the other little boy will be 12 the 17th of Septen1ber.
Q. Did your son have any other nteans of support than
his own earnings~
A. No.
Q. And were the children dependent upon their father
for a live 1ihood ¥
A. Yes, of course.
Q. Do you have a -picture of your son l
A. Yes, sir.
Q. Do you have it with you¥
A I have it here.
Q. Do you know when that picture was taken, ~:Irs. Arnold?
A. About three years ago.

:.Mr. King:
If your Honor please, we would like to offer that in evidence so that the jury may have some idea of the physical
appearance of: Mr. Arnold.

(Said photograph is here,vith filed, marked Exhibit P-2.)

Q. Who was present with you at the time that you
page 72 ] had that conversation with 1\{r. Mills that you refer to'
A.. My daughter, Miss Esther Arnold, from Washington.
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Q.
A.

This is your daughter right here (indicating) !
Yes, sir.

CROSS EXAJ\1INATION
By

~Ir.

Apperson:
Q. ~Irs. Arnold, do you remetnber about what tiine your
son began working with the Viscose Corporation!
A. I really could not, l\Ir. Apperson, I don't think I
could tell you exactly.
Q. Was it several years ago orA. Prdbably my daughter could tell you, but I declare I
really have forgotten.
Q. You could get that infonnation f
A. I am sure I could get the infor1na.tion from the Viscose Company.
Q. Did he work there regularly~
A. Yes, he worked there very regularly after he began
"rorking there.
Q. Of course his work wa.s fro1n time to tin1e interrupted by this 1nental disability, I take it~
A. No, because he had only two little spells lasting
about, I should say, eight or ten weeks, at two different times,
that is all he ever had, and they kept his position
page 73 ] open for him, ·after he went to Staunton the first
time they~ kept his position open for him until he
returned.
Q. Then his tirne was on'y interrupted on the two occasions f
A. Yes, sir.
Q. vVas he always able to work while he was at horue?
A. No, the last few n10nths that he was at hon1e, upon
rrty advice, and because he did not really seem able to do the
shifting hours at the 1nill, he thought he would try to get another posit!on, and he went down to his little fann and did
sp'cndidly dovn1 there for a few n1onths before his second spell
ca1ne on.
Q. _His first 'vas in 1935; how long was he away from the
Viscose Cornpany on that occas~on, that is, at the time of the
first co1nn1ihuent?
· A.. He went to Staunton the JnoJ·ning of the second of
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October and he had worked all night long, he had been on night
shift and for, I should say, two or three weeks had lost his appetite.
Q. At the time he went do'vn there first in 1935 in October?
A. Yes, t4~ first time it was a physical breakdown
Q. And he 'vorked there all the night before 7
A. Yes, the night before he went to Staunton.
Q. The attack was very sudden, was it not~
A. No, he had been ailing for a week, physically, but we
hadn't noticed any sort of mental trouble at all.
Q. He was absent from his work for what length
page 74 ] of time then Y
A. He was absent from his work frmn the second
day of October until, I should say, about the 12th of January
possibly. lie stayed at home a month after he returned from
Staunton.
·
Q. And then he resmned h:s occupation Y
A. Ycs, he 'vent right on 'vith that and worked until
the following· .June or .July.
Q Did he ow11 a farm in Bedford?
A. Yes, he had a 15 acre farm.
Q, And he w·ent down to that farrn 7
.A. Yes, sir.
Q. And did he ever then resti1ne his occupation at the
Viscose Cmnpany'
A. No.
Q. 'Vas thatA. He had no intention of returning there.
Q. In other words, I understood that the shift 'vork, that
is, going· to work smnetitnes at night and sometirues in the day
ftne, was not good for his health f
A. Not at all.
Q. And he recognized that Y
A. Yes; I asked him to res~gn.
Q. Now, Mrs. Arno~d, you sp·oke of a conversa~ion
page 7·5 ] with this young man here who was driving that
automobile. I believe you sent for Mr. Mills. didn't
vou?
··
A. No, sir, I think Mr. ~Hlls had l>een there previously
and one of 1ny daughters had met him at the door, and I was
no,t able to see anybody, and I told then1 I would call him 'vhen
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I felt. tl1at I could really see him, and so 'vhen we called again
.he ca1ne at once.
Q. I believe he and one of the gentlen1en, 1vir. Wood,
came there voluntarily merely as a matter of sympathy, and
you were unwell due to the trouble that you had been through
in connection with the loss of your son, and you did not see
them?
A. I felt that I could not.
Q And later on you sent word to 1\1r. Ivfills that you
could see him and he voluntarily came there f
A. Yes, that is true.
Q. I believe you stated that it was on the 15th of September that you n1ade this trip over to the _scene of this accident?
A. Yes, sir.
Q. In this conversation 'vith 1\1r. Mills you spoke, if I
understood your testimony correctly, of your son wa1king
along that road; did 1\tir. 1\Ells tell you that he was on the west
of the road f
A. He said he was on the side of the road cOining facing the truck.
Q. I understood you to say the west side of the road.
A. I n1ean fac ·ng the truck, 1ny son was walking
page 76 ] on the left of the road. I particularly asked him
the question, ''My son was walking on the left of the road Y''
I asked hin1 that question.
By Mr. King:
Q. 1" didn't catch your answer just a n1on1ent ago, did
you say that 1\ir. Mills told you that Mr. Arnold was walking
on his left hand\side of the road.?
A. Yes, I said ''\Vas he walking on the side of the
road?'' and he said ''Yes, he was 'valking on the left of tl1e
road facing the truck.''
(V\Titness stanrls aside.)

GEORGE C. FRIEND. Rwo1·n for Plaintiff.
page 77 ]

DTRECT FJXAJ\!fiNATJON

By Mr. King:
Q. You are Mr. George Friend?
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A. Yes, sir.
Q. :.Mr. Ftiend, did 1\tirs. Arnold have you go over and
make some photographs at what she pointed out to be the
scene of this accident~
A. Yes, sir.
Q. Did she show you where the body of her son was lying'
A. Yes, sir.
Q. Did she show you \Vhere the truck stopped after
striking her son 1
A. Yes, sir.
Q. Did you take a Ineasurement of the width of the road 1
A. The width and the distance.
Q. What ·was the width of the road~
A. Approxiinately 23 feet, as I recall, that is, the harJ.
surface.

JYir. Apperson:
~fay \Ve take this matter up 'vith your Honor in chambers~

The Court:
All right.
(Court and counsel retire to cha1nbers, and the following was out of the presence of the jury:)

:Nir. Estes:

If the court please.,

w<~

object to the introduction
page 78 ] of these pictures for the reason that the pictures
arc posed pictures, after the accident. If there
were no posing in these pictures \Ve would have no objection
to then1, but_ they do not represent the situation there and for
that reason we olJject to the use of them. I believe the courts·
have held on that point several times before that a posed picture is not admissible in evidence. I have son1e in n1y file in
there that are posed, but I do not intend to offer thein. ·
The Court:
1 don't think it would be proper to use these pictures. For
instance, he Rays that that \Vas a certain place~fr.

King:
That is \vhere 1\Irs. Arnold sa.id it was pointed out to her
the truck stopped.
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The Court:
I think the pictures might possibly be admissible to show
the layout there.
Mr. King:
He could testify from this as to the distance, couldn't he t

The Court:
No, because that would be to have him say that he knows
from his knowledge that the truck stopped there.
~fr.

Estes:

He would only know \Vhat Mrs. Arnold told hin1,
page 79 ] and she got it from somebody else.
The Court:
If you want to show the layout, just to show a picture of ·
the road, I think that \Vou!d be all right.

Mr. King:
Can he testify as to the direction there?
The Court:
Yes, that would be all right. Suppose you gentlemen introduce that one. All of them show the same thing, the same
VIeW.

:Wir. King:
Except this one is taken farther back.
The Court:
vVell, had you rather have that one V Just so the jury
understands that it just happe1is that those things are there
and that they mean nothing.
~fr.

:mstes:
When the jury sees those objects there on tl1e road they
will get some idea that that picture is supposed to represent
something, those people there in the road.
lVIr. King:
I can tell them that the objects have nothing to do with it.

The Court:
Suppose. you put this one in, it only has one figure on it.
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lfr. Estes :
Now, your Honor, I will state my objection to this pic·
ture, for the reason that it is taken looking north and it shows
a man on the east side o{ the highway walking,
page 80 ] which is a controverted point in this case as to the
side of the h~ghway upon which the decedent wa:;
walking just prior to the accident~ This, I take it, is a posed
picture and does not represent the condition there and would
mislead the jury as to the point at which the man was upon
the highway.
The Court:
I am going to admit this picture and instruct the jury that
it is only for the purpose of showing the lay of the land there,
and that figure has no significance and they are to disregard
it.

Mr. Estes:
We except to the court's ruling, on the grounds stated.
(Whereupon court and counsel returned to the court
room, 'vhere the following took place in the presence of the
jury:)
By Mr. King:
Q. Mr. Friend, I will ask you if you took that picture!
A. Yes, sir, I did.
Q. That was taken showing the scene of the accident, the
lay of the road a.s pointed out to you Y
A. Yes, sir, that is right.
Mr. King·:
I would like to introduce that in

evidenc~

The Court:
All right. Gentlemen of the Jury, I want to instruct
page 81 ] you that that picture is merely introduced to show
.
the lay of the land. There happens to be a man
stand~ng there, but that has nothing to do with the case. You
"\\rill disregard that man standing in the road.
(Said picture is herewith filed, marked Exhibit P·3.)
[EX. P·3. N. R. P. 6·29·38 - - (See ~Ianuscript.}]
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By Mr. King:
Q. ~Ir. Friend, "\Vill you point out to the jury which
page 82 ] way is north towards Clifton Forge on that picture?
A. When I took the picture the car was pointed down
facing this party here (indicating), now is Clifton E,orge, or
Iron Gate at this end 7
·
Q. Clifton Forge and Iron Gate are in the same. direc·
tion.
A. And a.re they down at this end of the road (indi·
eating)?
Q. That is right.
A. Then as you stand here and look this way you are
looking towards Iron Gate or Clifton Forge. I am not famil·
iar with the territory over there, but that is my understanding.
Q. And back this other way is Eagle Rock?
A. Eagle Rock, yes, sir, comi~g back to my back there.
The Court:
Does anybody know ·which is north and which is south?
Mr. Estes:
The picture was taken facing north, looking north.
By Mr. l(ing:
Q. 1\fr. ·Friend, I believe you said you measured the
.
width of this road?
A. Yes, sir, I measured the width of it.
Q. And it was what?
A. It was approx1mately 23 feet.
Q. Mr. Fr~end, as pointed out to you did you
page 83 ] measure the distance from where the body was supposed to have been to ·where the truck stopped¥
A. Yes, sir.
Mr. Apperson:
If your Honor please, I think this has gone far enough,
I would like to object to it, it is too remote.
The Court:
vVhat did he 1nea.sure fron1 on the road? Show that, show
what measurements he made. If they were 'vhere the body
was he didn't know anytl1ing about that.
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King:
No, sir, except as pointed out by Mrs. Arnold.

The Court:
Find out from what point he measurea.
Mr. Apperson:
If your Honor please, that is hearsay evidence all the way
through.
The Court:
Well, yes, as far as the accident is concerned, but if there
is a point on the road that he measured from he could testify to that, not w·hat happened at that point.
1\{r. Apperson:
I think he could testify that here is a certain point ancl
l1ere is another, and the distances is so nn1eh.
The Court:
If he kne'v there was a blood spot on the road, that
page 84 ] the distance from the blood spot to the honeysuckle
bushes was so far.
:Nir. Apperson:
I understand the witness doesn't know anything of his
own knowledge of the matter.
The Witness:
I wasn't there at the time of. the accide11t, of course, it
\vas about the 20th of February. I think, I was over there.

By Thfr. Apperson:
Q. Son1c six months after-you had never been to the
scene of the accident before Y
A. No, Hir, I had never been there before.
Q. Som~ six months afterwards Y
A. Smncthing like that.
The Court:
What did Mrs. Arnold testify to. how did she connect it
upY
Mr. l{ing:
She was over there on the 15th, the day of the funeral
and hvo days after the boy was killed, and the blood spot-
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The Court:
Then let her take the stand and say what she pointed out
and then let him testify to what the witness saw. She can do
that.
(Witne~s

page 85 ]

stands aside.)

~IRS.

LENA H. ARNOLD, Recalled:

~1:r.

ICing:
Q. 1\'Irs. Arnold, at the time you were over there with Mr.
Friend did you point out to him the spot where the body of
your son lay in the road Y
A. Exactly where I was quite sure it was.
Q. Did you point out to him the point where the truck
had stopped after running over your son 7
A. Yes.
By

(Witness stands aside.)
GEORGE C. FRIEND, Recalled:
By Mr. King:
Q. ::LVIr. Friend, did you take the measu1:ements from the
spot as pointed out to you by Mrs. Arnold where the accident
took place to where the truck stopped f
A. We did, yes, sir.
Q. Do you recall that distance?
A. I made a notation, I don't remmnber it, but I made a
notation on the back of the picture-if I can jdentify that picture I have shown here 528 feet on the back of this picture,
and I take that from my notes made at the tiine.
Q. From the scene of the accident as pointed out by
Mrs. Arnold to where the truck stopped?
A. To where I was to~d the truck stopped.
. Q. Mr. Friend, standing at the point where it was
page 86 ] pointed out to you that the accident happened,
ho"r far could you see north on that road towards
C1ifton Forge 1
A. I don't know the actual distance, but it would seem
to me about a mile or more.
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Q. Now, taking it back the other way towards Eagle
Rock, how far could you have an unobstructed view!
A. "\Vell, you could see at least half a mi~e, as I remember
it. I notice there is a dip in the road right back of that.
Q. A kind of rolling road Y
A. Yes, sir, that was the condition of the road. There
was less swell as you face north than there· was behind, as I
remember it.

CROSS

EXA~iiNATION.

By :Mr. Apperson:
Q. Aren't you mistaken about that being a 23 foot highway, isn't that highway 18 feet T
A. I don't think so ; I had a steel ta.pe and I measured
the distance a{ that time, and I tried to measure the hard
surface from shoulderto shou'der, the inside here on the hard
surface to the inside of the hard surface on the other side.
Q. Isn't the actual macadamized portion of the
page 87 road ] road 18 feet? That is, that is standard, isn't
it? The Highway Department of Virginia generally has those things standard, either an 18 foot road or a 20
foot road. Do you know of any other 23 foot roads anywhere.
around?
A. Yes, sir, in front of the Veterans Facility there is
a road there that I ha.ppened to 1neasure one day and that is
23 feet, or 22 feet 7 inches, something ·ike that, considerably
·
1nore than 18 feet.
Q. Ho'v many places did you measure the road 1
A. This road?
Q. Yes, s~r.
A. I 1neasured the width of the road right about the
place where ~irs. Arno 1 d pointed out where the spot had been
on the road 'vhere she understood the accident to have happened.
Q. And you say that 'vas 23 feet, the actual macadamized portion of the road?
A. As I re1nember.
Q. You made no note of it?
A. I made a note, but I am unable to find the note.
g. So you are stating from memory on thisY
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A. Ye.s, sir.
Q. I undersood you to tell the jury that in one direction you could see about a mile, and less than a mile in the
other, is that right Y ·
A. In the direction they call north, as you can see
page 88 ] from this photograph, the distance is considerab:y more than a mile that you can see, and when
I was taking the picture I turned around 'vith the idea of seeing who was coming the other way, and I think I could see
approximately half h mile, something like that.
Q. You mean 'by that that if you were up on a rise you
could see a mile, but you do not mean to say that· all along
there that you can see a mile. because that road as you say,
dips down, you can't see from the dip what is over the riE~e,
can youT
A. No, sir.
Q. That who1 e road is undulating in places, isn't it?
A. Yes, sir, it is an undulating road all right to some
extent. The dip back of me-that would be south, to my
understanding-seemed to be more pronounced than from
there on north.
Q. When you say you could see that far, that depends
on where you were, whether you were up on a rise or. down in
a depression, doesn't it 1
A. It does.
Q. Now, take for instance the place where you were
making your measurements there, that is more or less on top
of a rise, isn't it Y No, I mean it was dow·n in a depression,
wasn't it? Or which was it Y
A. It was at the beginning of the fall of the depression,
as I understand it.
Q. From that point how far could you see? You
page 89 ] couldn't see t!-nything like that distance, wasn't
there another depression right south of you?
A. There was ~ nc· ined to be a dip back of n1e to the
south, and that was n1uch deeper than any ahead of me. lf
anybody had been in that depression south or back of me they
could not ha.ve seen more, I should judge. than possibly two
or three hundred yards down that road north.
Q. As a matter of fact, if they were down in there they
couldn't see more than five or six hundred feet, could they?
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A. Well, I wouldn't know without going there and see·
in g.
(Witness stands aside).
Mr. King:
May it please the court, one of our witnesses, Mr, Hurd,
the examining officer of the Department of Motor VehiCles,
is taking the bar examination in Roanoke and it is the l~st
time he will have an opportunity to take it. I have had him
summoned, but I have got a certifie_d copy of all the records
down in Rich1nond and with your permission I 'vould like to
introduce those in evidence.
The Court:
Do you gentlernen o'bject to that?
Mr. Apperson:
We haven't had an opportunity to examine the records,
we have never seen them.
Mr. Estes:
I understand further that Mr. Hurd probably is
page 90 ] not a professional man in the examinat:on of
people to make such a record.
J\{r. King:
He js the man appointed by the ~Iotor Vehicle Commission of the State of Virginia to do that.
l\!Ir. Estes:
He is not a n1an of a profession, he is not a n1edical doctor, nor does he belong to any of the professions yet. That is
n1y understanding.
J\{r. Apperson:
Your Honor, we fee· bound to object to these documents.
It is nothing l1ut a certificate from the Motor Vehicle Comm!~
sion saying that certain documents were filed there, and one
of them purport~ to be some kind of examination of one of
our clients there, ~fr. Mills, the driver of this vehicle, b1;1t 1
understand this man who purports to have examined him is
not a doctor, and we want to cross examine the man if they
are going to use him.
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The Court:
Can you have him here tomorrow morningY
Mr. King:
I think we can get him here, yes, sir.

The Court:
Is this the last witness Y
Mr. King:
No, sir, we have Miss Arnold ove_r .there.
The Court:
Suppose you put her on.
~IISS

page 91 ]

ESTHER ARNOLD, Sworn for Plaintiff.
DIRECT EXAMINATION.

By Mr. King:
Q. You are Miss Esther Arnold~
A. Yes.
Q. You are the sister of Joseph B. ArnoldY
A. Yes.
Q. Where do you live, Miss Arnold?
A. In Wash~ngton. My residence is here, but I am eru·
ployed in Washington.
Q. Your residence is in Roanoke County but you are
employed in W a.shington?
A. Yes.
Q. Miss Arnold, what is your mnploym.ent 1
A. I am in the Navy Department, I am an auditor in the
bureau of supplies and accounts.
Q. Miss Arnold, were you present in your mother's
hoine at the time Mr. Mil1s came to call, as she testified a few
"
moments ago f
A. Yes, I received ~Ir. Mills at the. door and Iny 1nother
caine in I a ter.
Q. Will you tell the court and jury just what transpired
there¥
A. "\Vell, 'vhen my mother cam9 in Mr. Mills did not
rise, but he said that he was very sorry about the accident but
that he was in no 'vay to b1 ame, that when his truck came up
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from a little depression in the road he saw n1y
page 92 ] brother walking, my brother was walking on my
'f!rother 's left, which was on the right hand side
of Mr. Mills' truck, and he said when the truck approached
my brother took three running steps, and he got up and
showed how he ran, and he went right under the wheels of
the truck, and he went on until he stopped, and then he went
back and, as I remember, he said that someone else who was
back of him had also stopped and he asked them would they
p!ease send a doctor, and he said tha.t he felt very badly about
it, just as my mother has said, he made the remark that he had
killed animals but he had never killed a man before, and then
he said ''I got very scared, because I thought I might lose
my job and I thought how bad that would be, becaus~ I had
only been marr!ed a fe,v months.
Q~ He sa.id that Mr. Arnold was coming toward hin1 on
the road on the right hand side of the truck~
A. On the right hand side of the truck, yes.
Q. In_ other words, facing the oncoming traffic?
A. Yes.
(No Cross Examination)
(Witness stands as:de.)
At this point court ad,journed until ten o'clock a. m., tomorrow nwrni»g, ,June 30, 1938.
Court reconvened at 10 o'clock a. m., on June 3J,
page 93 ] 1938, pursuant to adjournment from yesterday.
C. D. HURD, Sworn for Pla:ntiff.
DIRECT

EXA~fTNATION.

By 1.1:r. l{ing:
Q. Mr. Hurd. you are the examiner for the Division -or
Motor Vehicles, are you not Y
A. Yes, sir.
Q. With your main office in Roanoke f
A. Yes, sir.
Q. How long have you been examiner for the State Y
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A. Two years today.
Q. I hand you this and ask you if that is a true copy of .
the examination of Mr. Elmer J. Mills, made by you in your
capacity as examiner. That is a certified copy. Did you make
the examination of Mr. Elmer J. Mills?
A. I ga\·e the examination.
Q. On this examination the quest~on was asked Mr.
Mills, whether or not his sight was impaired in any way; did
he give his answer Y
A. His answer was "Yes, cataract on right eye," and
that was stated on the appl~cation.
Q. During the course of this examination did you make
what is known as the Snellen eye test?
A. Yes, sir.
Q. Tell the jury what that test showed, or what
page 94 ] the readings were.
A. Inasmuch as he had this cataract on his right
eye he was practically without vision in his right eye, being
20/200, not being ab,e to tell a letter the size of six inches in
diameter at a distance of 20 feet, and graded 20j2()) with and
without glasses in his right eye. That 'vas the eye on which
he had the cataract. With his left eye, which was not impaired, his reading without his glasses was 20/65 and reading
with glasses was 20/40. He had vision with glasses of
20/40 and passed the examination at that time:
Q. Now, 1\{r. Hurd. your examination showed that hi8
right eye both with ar.d without glasses was 201~200, can youMr. Apperson :
If your Honor please, this witness has already testified
that he is the representative of the lVIotorVehicle Division,
that he examinerl the 1nan and passed him, issued a permit to
hhn, and said it was sufficient. I do not see what is the usa
of going inlo all the details of it, and the Motor Vehicle man
here yesterday, Sargeant Trolan, testified that the n1an had a
perm;t issued by the Motor Vehicle Department that gave him
the right to drive a truck, and furthermore that it was stamped on the permjt. I don't see just wha.t is the use of going into
the details of this 'vhen-this man h<"~s efficiaily examined the
man and passed him and given him a permit. I
pa.ge 95 ] think the jury is only interested in the ultimate
conclusion, and not how he arrived at his findings.
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King:
If the Court please, we are just trying to show for the
benefit of the jury what this man could really see. Here he
was driving a heavily laden motor truck down the highway
and after the accident testified he ran 137 paces. It all fits
in together to make out our case.
The Court:
I will let you go ahead with it.
Mr. Apperson:
We save the point.
By

~Ir.

King:
Q. ~Ir. Hurd, will you explain to the jury what he could
see on that chart 'vith the rating in his right eye of 20/20J?
A. He could not see the top letter; in other words, he
couldn't make this top letter out with his right eye, he couldn't make out the top letter at a distance of 20 feet, which gave
him that ~:ating at 20/200, and with his left eye his rating without his glasses 'vas this line here, he cou1 d see this line here
(indicating) at 20 feet. and with his glasses he could see this
line her~ at 20 feet, he could read this line, in other words,
and if his vision at the age of-What was his age?
Q. Twenty-six.
A. Age of 26, if his vision with one eye was sufpage 96 ] ·ficient to pass him at this rafng here, if his other
eye was above this line here (indicating) Q. But with his right eye with or without glasses he
rouldn 't see that top letter T
A. That is right.
Q. ~{r. Hurd, js technical education or study of the eye
necessary in order to give a man a Snellen test T
A. None was brought to my a.ttention at the time I began this work, and I have not found any since that time that
"'·ould require it, because jt is used by the Divis!on all over the
State· to test the eyes of applicants, the same chart and the
same rules. Anybody can use the chart. The only thiug \V(~
have to go by i~ the age and what line he would have to read
at different ages, or if he just has vision in one eye.
Q. Is that the same chart used by schools for school
teachers giving eye tests T
A. I think so.
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Q. Mr. Hurd, did I understand you to say that this man
was_ practically blind in his right eye¥
·
A. A person that can't read this top letter at 20 feet I
usually estimate it at that particular time that their vision
goes over 20/200 just what their sight is. In other words, if
he is totally blind I put ''totally blind.''
Q. As far as your· examination was concerned, though, his
left eye was what he got by on?
A. Yes, sir.
page 97 ]

CROSS EXAMINATION

Bv Mr. Estes:
.. Q. Mr. Hurd, I believe you stated that you are not a
professional man or a medical man or an eye doctor 1
A. No, sir.
Q. Will you tell the jury the equipment and set-up which
you have when you make these examinations T
A. This examination-this particular examination 7
Q. Yes.
A. This particular examination was given in the Roanoke office, and at that office we have a set of equipment
for giving an eye test that you hav~ in different counties and
cities where you hold examinatioifs, we have the exact distance from the eye, we have reflectors on the chart and the
chart is sufficiently lighted, and that is the only equipment
we have.
Q. Do you know whether or not the setup of lights and
other things in that room meet the usual standards which eye
doctors have in giv~ng such an exa1nination for testing eyes?
A. I don't know a'bout what they require, all I know is
our equipn1ent in the Roanoke office was set up and a reflector
put in there by Mr. Joyner, I 'believe, our Assistant Director.
Q. Is )\{r. Joyner a medical man?
A. I wouldn't think so.
Q. He is the Assistant D;rector of the Division of
page 98 ] Motor Vehicles, is he not~
A. That is right.
Q. Is it not a fact, or do you know, that a room improperly lighted, or which might let in light improperly, would
have a serious effect upon the result of the examination?
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A. In1proper lighting on a chart, I would say, would certainly cause the applicant not to be able to read as well as he
could if it was properly lighted.
Q. Do you know whether or not it is a fact that that arlditional light has a certain effect upon the eyeball which reduces the visibHity of that eye in taking this test?
A. Before 1 answer that question I would like to know
what you mean by the "light," whether the Iig·ht is directly
in his eyes; some charts used by specialists have their nuntbers or letters or whatever they have, they have a light that
turns on in an instrument that lights up the figures. Now we
don't have that, 've have the chart and reflector on that chart
"rhich goes directly on the chart.
Q. But ''rhen all i~ said and done your setup there is not
a standa1·d setup that medical doctors use 1
A. No, I 'vou1dn't say that, I don't know what they use.
Q. Isn't the final result of the test which you give
page 99 ] tha.t you show Invariably that the man's eye sight
is less th~n it really is, by reason of improper lighting?
A. I have found that those rejected for their eyes being
defective, that I give them a lower rating than is given by the
eye specialist.
Q. You give a lower ·rating than is given by the medical
doctor?
A. That is right.
Q. Do you think that comes about by the defective setup
whicli you have for giving that examinat.on, or is it by reason
of your inability to give the proper examination~
A. They are graded by us, and if the individual does not
pass the exarnination we give them and a doctor examines his
eyes and he states what he thinks his eyes are and passes him,
it is his respons~bility and not ours. We only reject them iu
..
case of eyes of which there is doubt.
Q. In this particular case Mr. Mills was passed for a
driving per1nit 'vithout doubt in your mind which would send
hin1 to a doctor then for further examination by a physician?
A. YeR, that is right.
Q. So his eyes 'vere not so defective that you thought
he ought to go to a med:cal doctor to pass on itf
A. That is right.
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. Q. And in the final analysis you gave him a perpage 100 ] mit to drive an automobile or truck and issued
him a chauffer's licens(;;l the same as anyone else
would get?
A. Yes, sir.
RE-DIRECT EXAMINATION.
By Mr. King:
A. Mr. Hurd, did I understand you to say tha.t over in
Roanoke you give a lower rating than the physician does, the
eye physician f
A. I 'vill try to make myself clear on that, for instance
an individual" would come in and I would grade him at this
line here (indicating), which would be 20/65, now a doctor's
statement might show that he could read this line here, and
then again I have seen a doctor's statement show that he
couldn't read this (indicating).
Q. In other 'vords, you have seen cases 'vhere the doctor's certificate showed that the reading was worse than what
· you took?
A. That is right, and as a matter of fact, not n1e_aning
any reflection whatsoever, they have come in after they had
gone to a doctor and got a certificate and were still unable to
see any better than they could before, and yet I had to take
their certificate from the doctor. The Division requires us
to do that.
Q. Mr. Hurd, 'by what percentage did ~{r. Mills pass
your examination~
A. As to what 'i
Q. A;:; to his eye test for a pern1it to dr~ve!
A. What percentage~
Q. Yes.
A. We have to pass them with e);es after they
page 101 ] meet the requirements, whether it is barely passing or whether they ha:ve perfect vision, and he
only had barely passjng. If a person is under the age of 55
his reading must be e~ther with or without glasses, it doesn't
matter, at least 20/70 or better. If one eye is worse than
20/70 his remaining eye must be 20I 40. If he is over the age
of 55 he must read these letters here (indicating) with both
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eyes or better, so you can see that as far down as he could
read at .his particular age was just enough.
Q. In other words, in yo.ur examination he barely passed?
A. That is right, by one line.
RE-CROSS EXAMINATION.

By lVIr. Estes:
Q. 1\tir. IIurd, do you have your records there as to the
per cent of vision that you showed Mr. J\IIills to have1
A. No, sir, the only thing we do is grade them as shown
on the application.
Q. I wish you would look on that card and see if your
official record there doesn·'t show l\tir. Mills' vis~ on certified
by you as 80 per cent.
A. It is only as shown on the application, 20/200,
page 102 ] there are five distinct items and 80 per cent shows
his driving test.
Q. Mr. Hurd, did Mr. ~firs have a valid, authorized driving permit in effect on September 13, 19371
A. His permit was issued by the Division at that time,
which wa8, I believe, in 1936, and the question asked was did
l1e have a vard pc1·mit at the time in 1937, is that right.T
Q. September 13, 1937.
A. His permit was good unless rrevoked or suspended.
Q. And that perrnit had not been revoked or suspended
either, had it Y
A. I don't know, sir.
C\Yitness Rtands aside.)
DR. C. T. BURTON, S"worn for Plaintiff:

pag-e 103 ]

DIRECT EXA1\1INATION.

By ~:fr. King·:
· Q.· Dr. Burton, you are a duly licensed eye specialist
practicing in Roanoke, Virginia 1
A. Yes, sir.
Q. I hand you a test ·made of Mr. Elmer J. Mills on October 29, 1936, and will ask you to glance at this and tell the
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court and. jury 'vhat per cent vision this n1an had in his right
and left eyes with and without glasses.

1\!Ir. Apperson :
'Vhat is the purpose of this question 1 You put this witness. on, and the other witness testified as to what vision the
man had according to that examination, and now you put this
doctor ·on for what?
Mr. King:
Mr. Estes asked Mr. Hurd what percent vision he had, and
I am putting Dr. Burton on to sho'v what percent vision he
had.

Mr. Apperson:
That is already proved by the 1nan who made the exanri•
nation.
Mr. King:
He couldn't answ·er that, he said that 'vas outside of his
province.

A. Well, according to the examination here without glasses his vision 'vith his right eye was 20/200. That is a standard examination. Now, according to the induspage 104 ] trial loss that is 100 per cent loss.

By Mr. Apperson:
Q. You say the industrial loss?
A. The Virginia Compensation BoarrlMr. Apperson:
That doesn't have a thing in the world to do with thh;
case.
~Ir.

J{ing:
If the court please, it is just trying to get Dr. Burton
interpret this Sne'len test n1ade of J\!Ir. ~Hils to show the exa(•t
condition of his eyes.
'Jlhe Court:
That doesn't n1ean a thing in the world to me, it may to
some of the jury, but that 20/200, or whatever that other man
said, wouldn't mean anything to n1e.
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By Mr. King:
Q. L~t me ask you this question, would a n1an having
shown that on an eye test two years ago, would the natural tendency be for his eye to improve or to get 'vorse Y

Mr. Apperson:
I want to ask a question on 'vhich to base an objection:

Q. IIave you. examined this man he is asking you about?
A. I })ave not.
Q. Can you say anything about hhn without expage 105 ] amining him, can you give any opinion 'vithout
examining him as to whether his eyes have impoved or deteriorated~
A. No, sir.
By Mr. IGng:
Q. You cou'dn 't do it fro1n general experience with
eyes, whether they are bad today and worse the next time Y
A. Not without a history of the case.
Q. I will ask you this, Doctor, on that test is one question
whether or not there is anything wrong with his vision, and
Mr. Mills said that he had a cataract on his right eye. Will
cataracts disappear or get worse in the course of time¥
A. They get worse as a rule.
Q. ~will ask you this, Doctor, you drive an automobile?
A. I do.
Q. Did you take the standard test over in the departInent in Roanoke!
A. Yes, sir.
(~. Do you consider that office and setup and equipment
that they have sufficient and amp·e to give an eye test of that
kind, the Snellen test~
A. Well, they ·would n1ore or less underrate the percentage, I mean by that their equip1nent 'vould more or less give
you a lower active vision than the man would have. You see
the better the facilities the better he can see, as a rule. No,v,
that, setJip is fairly efficient and it is fairly accupage 106 ] rate, I mean as a rule theirs would do less than
you ·would expect in a well illuminated office.
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CROSS EXAMINATION.
By Mr. Apperson:
Q. In other words, Doctor, a doctor with all the facilities,
that is, an optometrist or a man 'vho ·was a medical ·doctor
~nd was competent to examine eyes and had the regular facilities, would give him a higher rating than a 1Yiotor Vehicle
man, 'vouldn 't he 7
A. Substantially, yes.
Q. You say that as a rule cataracts get worse but I understood you to say that you had not examined this man~
A. I have not.
Q. You can't give an opinion here as to whether his eyes
are jn worse shape or better shape, can you t
A. I don't know.
Q. You would not undertake to tell this jury that this
man's eyes got worse after that f ·
A. I couldn't say.
Q. You 'vouldn 't tell the jury that. would you t
A. No, sir.
Q. I didn't think you would. That is all.

(Witness stands aside.)
pag~

107 ] MRS. LENA I-I. ARNOLD, R-ecalled.

~Ir.

ICing:
Q. l\1: rs. Arnold, there was a good deal of question back
and forth raised as to the rapidity with '"~hich 1Yir. Arno] '~,
your son's, attacks of whatever the technical name of it is
came on; can you g:ve the court and jury so1ne idea about that
fro1n your observat;on of your son about that time?
A. I think the climax of his trouble caine on the seconu
day of October. Through most of that summer I had seen him
I should say about e"'"ery four days. In Septen1ber he was 'vith
us all the time, day and pight; he was verv busy. Outside of
his work at the 1nill he had a great deal ~f extra 'vork to do
on his farm, he hnd cleared a great deal of it and built a cottage and fi SO had n g-reat deal of-had right much to do outi:;1de. as I think he overworked a.nd I saw that he was losing
weig-ht and getting paler, and then the first of September I
recognized a little what I thought was mental excitement,
By

1
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chiefly upon religious subjects, and it was hardly noticeable
right at first, and then shnply grew gradually a little worse
until the climax came about, as I said, the second day pf October, but i~. the meantin1e during that length of time he had
lost almost completely his appetite, he slept very litt~e, and
the work at the n1ill seemed to go very hard 'vith him, and as
I said, went down, I should say, to 125 pounds, when he was
normally about 148, and then it came on just like
page 108 ] a deliriun1 or fever, with high pulse, and it "Tas
then I called the doctor, and each thne he went he
was affected exactly the sam.e way, and I was the one to call
the doctor, and the second time he requested himself to go to
Dr. DeJarnette's, and I sent him myself to Dr. DeJarnette,
and from Dr. DeJarnette's testimony yesterday I concluded
that this manic depressive psychosis rises just gradually, it begins very gradually and goes up to a high state of excitement
and then gradually re.cedes, and the 'vhole thing occupies, I
should say, about eig·ht weeks. From Dr. DeJarnette's testimony yesterday I judged that, because I noticed that it was always extreme' y gradual.
Q. You say it came on extremely gradually?
A. Yes, sir.
Q. I forg-et whether I asked you yesterday whether or
not the hospital told you or wrote you that your son was re.
covered and could come home?
A. Yes, when I was with hin1 on the 29th day of July-he went there on the 22nd day of June-on the 29th day of July
I went to see hhn and spent the day 'vith him and he talked
just as normally as I ever heard hhn, and he said ''Mother,
I think I can go hon1e at any tin1e.'' I afterwards saw. Dr.
De,Tarnette and asked h~m if he could go ho1ne and he said yes,
just any time that I eared to take hin1, and I thought it "ras
better to leave hin1 in Dr. DeJarnette's hands until
page 109 ] he was thoroughly recovered, until I felt sure he
had recovered.
Q. I believe you also testified yesterday that they wrote
vou his phvsica1 condition had jmproved greatly~
·
A. D~. De.Tarnette wrote tne he was -in splendid physical
condition.
By

~Ir.

Apperson:
Q. You said the climax came on the second day ot October; I presume that was the year 1935 t
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A. 1935, yes, the first one.
Q. And you saw the onset of that particular illness about
a month, you sayi
A. I should say just about a month, just gradually.
Q. If I understood you correctly, at that particular time
your son had a lot of work to do,-he had his work at the mill?
A. Yes, he really overdid it, he worked tnore than he
shou 1d have done.
Q. And in addition to that work at the mill he was clearing up some land, that is, grubbing land and so forth in BedfordY
A. Yes, sir, he was cutting trees and makingQ. And he ·was carrying on those two occupations and became very much fatigued, I take it1
A. Yes, sir.
Q. And you thought the comb:nation of that hard
page 110 ] work and fatigue brought about this whole thing,
the climax all at once, is that your vlew of it'
A. Ask it again.
Q. As I understand, your view of it is that he had this
regular position at the silk n1ill. and in addition to that he was
clearing this land, cutting trees and so forth, in Bedford f
A. Yes, I think that caused his physical deterioration.
Q. And all of that work caused a great deal of fatigue?
A. No, I don't think it caused a great deal of fatigue,
that 1s not what I thought, I think that any man can overwork
and get tired, but I do not think that the fatigue "rould cause
any 1nental trouble.
.
Q. I was just trying to get your view of it and also trying
to find out just what happened. As I understand it, this work,
working on two jobs practically, ultimately culminated in this
breakdown?
A. Not getting all the rest he should have had, I think
it had something to do wii-h his losing we:ght and appetite.
Q. And that ar happened prior to the second day of Octl)·
ber when he had this hreakdown?
A. Yes, sir.
Q. And then he JVent on to Dr. De.T arnotte and stayed
for how long was it1
A. He stayed two months and ten days exactly he·
page 111 ] fol'e he came hon1e.
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Q. And then the second thne he went there he
realized his own condition and requested you to n1ake arrangements for him to go down there?
A. Yes, sir, I asked him if he didn't want to go to Dr.
DeJarnettettc and he said he did, he said "J think Dr. DeJ an1ette can help me, and I am glad I am going.''
Q. Had he been prior to tha.t time, the second admission
there-in June, I believe you said it wast
A. Yes.
Q. Had he been also working on his farm 1
A. Yes, he had been 'vorking harder than I had ever
known h ·m to work, but he. was not at the silk mill at that time,
and I went to his home after I had taken him to Staunton and
I found the work that he had been doing was a little too hard
for him, and he also, the last time I saw him, ten days before
that, he was thin and had lost his appetite and was not sleeping well ..
Q. So far as loss of ·we~ght and loss of appetite were concerned, those conditions happened prior to both of the admissions ,didn't they¥
A. Yes, sir.
Q. And you went down to his home and it showed \·vidence of the fact that he had been doing a great deal of very
hard work?
A. 1res, it did.
By Mr. l(iug:
Q. Are these the shoes that your son had on at
112 ] the time of his death T
,
A.. That is 'vhat the undertaker brought Ine, yes.
Q. They were turned over to you by the undertaker 1
A. I know they a.re, because I bought them and sent
thmn to hin1 at Staunton.
~fr.

King:
If the Court please, we would like to introduce these in
evidence.
(Said shoes are filed, n1arked Exhibit P-4.)
("Titness stanrls aside.

Mr. King:
We rest.
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(In chambers, out of the presence of the jury:)
Mr. Estes:
If the court please, counsel for the defendants 1nove to
strike the evidence introduced by the plaintiff, and assign iu
general these reasons :
(1)

That there is no proof of any type of negligence;

(2) There is no proof that the truck was not under con·
trol of Ebner J. Mills at any time;
( 3) There is no proof that the truck was a.t any tin1e at
an in1proper place in the highway;
(4) There is no proof that the truck was at any
page 113 ] thne traveling at an unlawful rate of speed;
( 5) There is no proof that the truck was traveling et
any time or being operated in a reckless manner.
(6) The plaintiff jntroduced as an exhibit with the evi·
dence of Officer Trolan a sketch which shows the skid mark
of the- truck within one or two feet of the center of the llighway, which conclusively shows that the truck was on the hard
surface of the highway at the time the accident occurred .. The
evidence submitted abandons ent!rely the charge made in the
notice of Inotion, the notice of motion clain1ing or charging
that the truck 'vent off the hard surface to the right and struck
Mr. Arnold;
(7) There js no evidence that the truck at any time
struck Mr. Arnold; and
(8) The burden is upon the plaintiff to show how and
why the accident occurred, and there js no evidence in suppol't
of that except by the evidence of Mrs. and Mfs-s Arnold pur·
porting to state the conversation with the truck driver, and
that evidence does not show neg1igence or how or why the ac·
cident happened.
1\{r. .._t\_pperson:
And that there is no proof in this case of any type of neg·
ligence, and furthermore, that the testhnony "rhich was
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brought out by the plaintiff's own \vitnesses does
page 114 ] not disclose any negligence on the part of the defendants; on the contr~ry, the evidence which the
plaintiff has elicited and introduced shows that the truck
driver was not guilty of any negligence.
1\Ir. King:
If the court please, there is testin1ony in this case by Officer Trolan, by staten1ents made to him at the scene of the
accident by J\llr. Milis, that his truck had struck the deceased.
~Phe

Court:
I think that is true.

:Nir. King:
And we also Inaintain that this truck after striking the
deceased. having gone a distance of 137 paces, roughly 137
yards, after the accident, on its face shows some type of negligence which should be submitted to the jury, together with
the report of J\lfr. Hurd as to his eye test. Now, a man with
norn1al vis~on and a man with sub-normal vision, I take it by
the decisions of our Court of Appeals~ are not bound by the
same degree of care; in other words, where there is extra
danger it involves extra care, and I think it is a question fo1·
the jury as to whether or not this man, with the vision that he
had, bearing in n1ind all the circlunstances, how far the truck
ran after the accident, that they can draw an inference as to
the speed of the truck and as to whether this man was driving
negligently, and doubtless the court will instruct the jury also
that it is the law of the State that a n1an n1ust walk on his left
hand side of the road facing oncmning traffic, and
page 115 ] that has been testified to by ~fiss and ]\i[rs. Ar.
nold a.s a statement 1nade to them by lVIr. 1vlill~
hhnself, and in Ruch a case as that, where there is no sidewalk,
ns there was not at this particular point, this man was thoroughly just· fied in walking on the edge of the hard surface of
the road, and the duty is in1poserl on l\!Ir. Mills a\s the driver
or the truck to use every precaution to avoid injury to anyone
who is wa king· on that side-on the proper side of the road~
and as far as our case is e.oncerned, \Ve maintain that there is
enoug·h sl1own by circuinRtances and physical facts to subm:t
the 1natter to the jury as to whether or not there was actually
any negligenee.
}.fr. Hoge:
If your Honor please, the question before you as to the
1
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motion to strike the evidence at the close of the plaintiff's.
testimony, the Oourt of A.ppeals has decided time and time
again that that motion ought not to be sustained, or if sustained it should be done with very gTeat caution, that the court
should allo\v all the testin1ony of the defendantThe Court:
You can't keep then1 fron1 making their tnotion.

Mr. Hoge:
I say they can 1nake their motion, but your Honor can
overrule it. Here is my position, that what would justify you
in susta;ning the 1notion at the close of the case
page 116 ] would not justify you in sustaining it at the close
of the plaintiff's testimony. Now that question has
been decided. We have quite a number of cases here from the
Supren1e Court, and we have that very question no\v in which
the Court of Appea1s granted a writ of error in Roanoke in
a case that we have not over 3~ or 60 days ago, by Judge Almond, "Tho is very careful in these n1atters, hf': sustained a
motion to strike the eviden('e at the close of the plaintiff's testinlony. No'v we contend-the Court of Appeals has ruledno one will question that-that the burden is upon the plaintiff to prove his case. Now we admit that, but the same Court
of Appeals says that the plaintiff may prove that just as 'vell
by circumstantial ev!dence and physical facts, even if they do
conflict with the oral testimony. The Court of Appeals ha:;
held that. Now we claim in this case that every circumstance
and every physical fact in this case shows the most outrageous reckless s1aug·hter of that man. Now, let's see, here is a
road that you ean see for half a. n1ileThe Court:
The nmn could r-:ee just the san1e.
:Mr. IIoge:
I understand that, that is the point I wanted to address
n1yself to, the dr: ver of that truck said "Ye~, I did see that
1nan." "\Vhere was he walking~" "He was walking on th<!
left side of the road, I saw hhn walking there.''
page 117 ] Now, the plaintiff had a right to walk there and
had a right to assutne that the driver of that
truck saw h:n1 there and that that driver wou~d not run over
hi1n. He didn't ha.ve to get out of the 'vay. Suppose he was
'valking down the street here, he was walking on the sidewalk,
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does he have to get off the sidewalk T Well, he might have
done it if he knew this fellow was coming.
The Court:
If a man sees a truck coming, certainly he has to get out
of the way, he can't stand in front of a truck, it doesn't matter
if the truck is on the wrong side of the road, if he sees it.

Mr. Hoge
He sees that truck coming there, he has a right to assume
that that truck driver sees him. Suppose there are a lot of childrenThe Court:
A'l right, I will concede that, but I say the truck driver
has got the sa1ne right to assume that the man sees him.
Mr. Hoge:
I am awkward in expressing myself.
'The Court:
_I understood you to contend that if a man was on the side
of the road he was supposed to be on he could stand there,
regardless of whether the truck was coming towards him.
Mr. Hoge:
No, rny position in that un,ess he saw that the
pag-e 118 ] truck was going to run over him in time to get
out of the way, he had a right to assume that that
truck would drive around him.
The Court:
You are predicating all this in the face of what this n1an
says, that your rnan jumped in front of the truck

:NI r. Hoge :
Well, we don't believe a word of that. Our pos!tion is
based upon the factThe Court:
You throw out the testimony of what this driver told
these various people, you haven't got any case..
~Ir.

Hoge:
'I~he driver said the man jumped in front of him.

The Court:
You rely on the driver's statement as to where the pede::;trian was.
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Mr. Hoge:
Her~ is the point, if your Honor please, the man made
two statements, he stated that he saw the plaintiff coming-

The Court:
Let's get at what you claim shows negligence.
Mr. Hoge:
.
~Iy position is this, that this plaintiff was walking right
where the law required him to walk, he was walking on the
portion of the road where he was privileged to
page 119 ] wa·k as if it had been a sidewalk. The statute
says that if there is no sidewalk on the left hand
side the pedestrian 1nust walk as near that edge as possible.
That means he had the same privi1ege as if there had been a.
sidewalk. Now here is the whole width of that road. We are
not bound s~mply because the man who kills this man says he
broke his own neck or someth~ng, we are not bound by that
statement, because every physical fact i11,. the case contradicts
wha.t he says.

The Court:
What do the physical facts show?

Mr. IIoge:
I will show you, and I think they are facts for the jury:
Take that diagram, here is the truck, and that truck was sur..posed to be on that side of that center line; the plaintiff was
coming this way, and his duty was to keep on this side of that
red 1=ne. They both had rights over that. The driver of this
truck must see and did see, as he says, the p 1aintiff coming
up here; he says that when he got here the plaintiff jumped
in front of him. We say that the physical facts thP.re showThe Court:
\Vl,nt are they?
Nfr. Hoge:
That the n1a.n 's feet w·ere right there (indicating), we are
going to sho"r that those feet 'Jlhen they were picked up by
the coroner were right on the highway where the
page 120 ] law required those feet to be, they were never
moverl, the n1an 's head wasThe Court:
It looks to 1ne, if a man had been standing there and tho
truck hit him, the tendency would have been to knock him that
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way (indicating), in other words, it looks to me like, as far as
the physical facts are concerned, that tend to corroborate the
driver, that the man jumped in front of him.

:Nir. Hoge :
How could he ju1np in front of him without taking h1s
feet along~? The truck driver didn't run over his feet, the
truck ran right across his chest here (indicating), and no'vhere else, and that man 'vas lying in that position {Indicating), and our contention is that that truck came down here
on the blind side of that driver, who was evidently running,
according to the physical facts here, at least 50 n1iles an hour,
lrnocked that 1nan do"TJt and ran off the road and ran down
there 350 feet. Now, they arc the physical facts in this case,
and I think they are facts that ought to be considered. We
should not be confined simply to the statement of the man wl1o
did it. No"', if this man jumped from that position in front of
that truck, 'vhere 'vould his feet be? There is hvo feet, there
are his feet right there (indicating on diagram), with;n tw•)
feet of this line.
The Court:
"\Yhcn the truck hit him it 'vas bound to move hhn

pag~ 121 ] some, you couldn't judge the position he was

1n

.when he was hit.
l\{r. Hoge :

The truck cmne down here {indicating on diagratn), the
n1an said that the n1an jumped right in front of it; if he did,
he would have had to take his feet along. Now how could he
jump from here in front of this truck and not take his feet
along? There is 'vhere his feet were, they were lying there
(indicating).
The Court:
I understood the lady to testify that this driver said he
jumped, she said the man· said he t~ok three steps.
~fr.

Hoge:
Our conteut!on is that that is not so. We have shown
that that man driving that truck could have seen this 1nan on
that side of the road for half a mile. The doctrine of last clear
chanre can he invoked.
The Court:
It cuts both ways. It is easier for a man to get out of the
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way of a truck than it is for a truck to get out of the way o·f
a man.
Mr. Hoge:
That is a question of fact for the jury. Now, to take this
case from the jury would be equivalent to saying that that
man conld jump three or four feet out in front of the truck
and still leave his feet over there where they ought to be.
Mr. Estes:

May I remind you that. your witness testified that
page 122 ] the 'tllood spot from where the truck ran over his
chest was within eight or twelve inches from the
center line of the highway?
~fr.

Hoge:
That is it exactly, how did his head get over at the center
line at all T When this man was struck this truck was running
down here, that man was •blind in that eye and couldn't see
anything. He struck this man on that side and knocked hin1
that way (indicating) and went on down on the side of the
road.
,
Mr. Apperson:
That is purely an assu1nption on your part.

The Court:
There is no evidence that the truck ran off the hard surface, is there t
Mr. King:
No, not until after he got by.

l\!Ir. Iloge:
He struck this 1nan here and then fron1 there down to
there (indicating on diagran1) he was running on the bench of
the road.
The Court:
There is no evidence of that, the evidence is he was found
down there, but as to how he got there there is no evidence.
Mr. Hoge:
Trolan said the 1nan ran down there, a.nd the man said
he ran off the hard surface.
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The Court:
When he got down there and stopped, he 'vanted
page 123 ] to pull off the road.
1\fr. Hoge:
Haven't we showed that the man was speedingo?

The Court:
I don't know that you have showed that. Suppose he
had been a hit and run driver, you couldn't contend he was
speeding, he might run a n1ile or 50 n1iles.

l\Ir. ICing:
Here is another physical fact that should be taken into
consideration, the question of whether this rnan approaching
on this side of the road, the west side or the east side, is conflicting. l\ir. Trolan says he told him he 'vas coming ovey·
here (indicating), and 1\irs. Arnold and ~Iiss Arnold say
that he told the1n that he was on this side.) The testimony
of the officer shows that the man's head was near the center
of the road hack here (indicating on diagram) 'vith his feet
back this way. If he had been coming· this way and jumped
1n front of the car, 'vouldn 't his head have been over hern
and his feet over this 'vay 1 Would he have gone feet first
or l!ead first?
The Court:
That is hound to be speculative, he nught have jun1ped
feet first. Certainly jf the 1nan was on th1s side (indicating)
there could have been no negligenee of the driver at all.
~Ir.

Hoge:
Here is the idea, '' l\fr. Trolan, what did that 1nan tell
you right. there beside of. the dead man. how did it happen 1''
IT e says "I saw the <lead Inan con1ing up on
page 124 ] this side of the road until he got opposite my
car and then he ran across and ju1nped in front
of it.'' I contend that the jury js here for the purpose of determining that, and the court ought to be very. very cautious.
:Mr..Apperson:
There i~ no doubt about that., but you are relying on
your evidence, you have introduced evidence and you haven't
1nade out a rase, that is all.
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The Court:
I will settle this, ~{r. I-Ioge. Do you gentlemen want to
demur to this evidence f
~f r.

Apperson:
Your I-lonor doesn't want to pass on the 1notion

6
/

The Court:

I mn go~ng to overrule the n1otion, I am like ~Ir. Hoge
says I ought to be, I am extremely cautious about strikin~
evidence.
~h·.

Apperson:
I haven't argued the case, it just seemed to
so p'ain.

111~

to be

.The Court:
Well, I have always had this idea, that if a lawyer doesn't have enough confidence in his own mind to demur to the
evidence, I think they have got some doubt about it.
~Ir.

Apperson:
The only difference in a. motion to strike and a denurrrer-

The Court:
'\Then the plaintiff rests the defendant has sevpage 125 ] eral things he can do, if the plaintiff has not
·Inade a case in his judgment he can move to
strike, or he can demur or he can go to the jury on the plaintiff's evidence.

1\.f r. Apperson :
Your Honor, we. 'vill den1ur to the evidence.
The Court:
All right, the jury finds a verdict for da1nages subjef't
to the eourt 's ruHng on the demurrer.
(Whereupon court and counsel returned to the court
rom·n, and the following took place in the presence of the
JUl'Y:

The Court:
Gentlemen of the jury, in considering the an1ount oE
damages you will find SJlCh verdict as you believe fair and
just according· to the evidence.
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Ho~e:
·
In other words, you want the-jury to understand that all

they. are concerned with no'v is assessing the amount of dam·
ages.
lVIr. Apperson :
And that lies within their discretion.
The

Court~

That is right, whatever you believe is fair and just according to the evidence.
Mr. King:
And taking into consideration the life expectancy of
this man as shown by the expert.
_The Court:
That is right, and any other facts shown by the e,i.
dence.
(In chambers, out of the presence of the jury:)
The Court:
I arn go:ng· to sustain the dernurrer.
l\1r. Hoge:

We want to except to the ruling of the court in
page 126 ] sustaining the demurrer, on the ground that the .
case is clearly made out by the physical facts
_and circumstances, and justified by the jury in finding a
verdict, that all the evidence in c~nflict with any of the facts
and c:rcu1nstauces that 'vere brought out in the case must
'be disregarded by the court on the question of demurrer,
that the evidence shows tha.t the deceased was walking upou
the Jeft hand side of the road, where the law required him to
walk, that the defendant operating the truck saw hhu walking on the left hand side of the road, where the law required
him to w·alk, that the driver of the truck had every opportunity in the world to avoid the accident under the rule of
the last clear chance, that he was required when he saw th~
deceased walking where the law required a pedestrian to
'valk-the pedestrian had the right to assume that he cou1d
walk on by the approaching truck while walking in that posi·
tion, and he had a right to assume that the driver of the
truck, who admitted that he saw him in that position, would,
as the law required, pass to the left of the pedestrian and
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not injure him. The evidence further shows that the truck
ran 396 feet after it ran over the deceased, and a portion of
that was run over on the ledge of the road off
page 127 ] of the hard surface. The evidence also shows
by the admission of the driver that he saw the
pedestrian walking on the left hand side of the road some
distance before he reached him.
The evidence also shows
that the driver's right eye was practicaJly destroyed or
blind, that it was on the blind side that he had to pass the
pedestrian. The rate of speed of the truck could be reasonably assumed by the fact that it ran 396 feet after the accident happened before it stopped. The driver of the truck
made conflicting staten1ents. he stated at the soone of the accident that. he saw the pedestrian walking on the pedestrian's
right side of the road and the pedestrian continued to 'valk
there until he got hnn1ediately opposite the truck and then
that the pedestrian ran across front the rJght side of the
road and ran agajnst or in front of the truck and was struck
and run over. That being the case, the condit!on of the body
shows that the head of the pedestrian was about two feet
from the center line of the road, that is, that his feet wer'?
about two feet fron1 the right side of the hard surface. The
driver then changed that statement and stated to Mrs. Arnold and her daughter that the pedestrian approached hin1
on the left side facing toward the truck, and trave 1 ed in that
position until he got rjght at the truck and then turned and
jumped two or three steps in front of the truck and wa&
struck That is absolutely contradicted ·by the physical
facts that the pedestrian's feet were on the left side of the
road within two feet of the edge of the hard surpage 128 ] face, showing that he could not have jumped
three_ steps and still l~ft his feet two feet fron1
the side of the road. The conclusion then to be drawn fro1n
that evidence on the demurrer is that the man was seen by
the driver approaching the truck, that he was walking on the
left s~de where he had a. r:ght to walk; when he was found hi~
feet were on the left side, right where the law required hirn
to walk and right where the driver of the truck said he was
say that he jumped
walking. Now, the driver undertakes
from the left side of the road, where he had a right to walk,
in front of the truck. That could not be the case, because
l1is feet 'vere still over there on the left side within two feet
of the edge. It is very apparent that the whole fight in this

to
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case is ·made by the defendants on the theory that the de·
ceased had been an inmate of an asylum and was insane and
jumped in front of the car for· the purpose of comn1itting
suicide. The whole contention of the defendants points io
that defense. We think the whole evidence in the case, taking into consid~ration the whole evidenc~, both the physical
facts and the circumstances nnd the adn1issions of the driver
of the truck, and disregarding all testimony in conflict therewith, the court is in error in sustaining the demurrer. And
in addition to 'vhat I said th~re, 've claim that the whole evidence shows that in addition to what we have specified, that
the court should not have sustained the demurrer, and for
that reason and the reasons heretofore assigned
page 129 ] -and hereafter to be assigned, we except to tht~
ruling of the ..court.
l\Ir. Apperson:
We want the record to show that the grounds of demurrer were assigned.
(Whereupon the court and counsel returned to the
court room.)
After the jury had retired to their roo1n to consider of
their verdict, they returned into the court room with the following verdict :
We, the jury, find for the plaintiff and assess his danlages at $7500.0J, subject, however to the ruling of the court
on the demurrer to the evidence interposed by the defendants.
J. A. \V. SPIGGLE,
Fore1nau.page 130 ]

DE~IURRER TO THE EVIDENCE
FILED IN COURT JUNE 30, 1938.

Lena H. Arnold, Admx. of the Estate of .Joseph D
Arnold, dec 'd.
Demurrer to the Evidence
vs.
Daniel C. Wood, Paul A. Wood, and John D.
Wood, trading as Wood Lumber & Supp1y Company, and Elmer .T. Mills.
The said defendants demur to the plaintiff's evidence and
say that the same' is not sufficient in law to maintain the said
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issues on the part of the pla~ntiff, and that they the said defendants are not bound •by the law of the land to answer the
same, and assign the following grounds of demurrer :
(1) There is no proof that the defendants, or any of
them, were guilty of any act of negligence, or o1nission of any
duty owed to the p1 aintiff's decedent.

(2) There is 410 proof that the defendant's truck was uot
under control or that the same was at an improper place or
travelling at an unla,vful rate of speed, or that the operator
thereof was guilty of driving recklessly, or in a manner prohibited by law, or in a negligent manner.
(3) That the physical condit~ons disclosed by the plaintiff's eviden9e, including the skid marks, shows that the defendants' truck was on that portion of the hard surface of the
highway where it had the right-of-way and superpage 131 ] ior rights under the Statute, at the time plaintiff's decedent was struck.
(4) The charges of negligence made by the plaintiff in.
its notice o£ motion were abandoned by the introduction of
evidence 'vh~ch indicated that the accident occurred in a manner different from that claimed by the plaintiff in her notice
of motion and bill of particulars, and there is no proof that
the defendant struck the p, aintiff 's decedent in the manner
and at the place as is alleged in said notice and bill of particulars.
( 5) That the evidence introduced in behalf of the plai11tiff shows that his death was not caused by any negligen~.:c
on the part of these defendants, but on the contrary proxi·
mately and solely resu,ted from his own contributory negligence, or wilful design, in that said evidence shows that the
plaintiff's decedent moved from a place of safety into the path
of the defendants' moving truck without any opportunity being afforded the driver of the defendants' truck to avoid ru .l·
ning over him, after said driver saw, or should have seen hin1
in time to avoid running over him.
(6) That the evidence introduced by the -plaintiff does
not show that the defendants, or any of them, their agent or
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servant, failed or omitted to do any act required of them by
law or that they were guilty of any breach of duty or ob~iga
tion which they or either of them, theh· agent or servant owed
to plaintiff's decedent. On the contrary said evidence shows
that none of these defendants, their agent or servant, wern
guilty of any negligence, omission, or of the
page 132 ] hreach of any duty or obligation they owed to the
plaintiff's decedent.
(7) That the burden of proof is upon the plaintiff to
show that the defen~ants, or some of them, or their agent or
servant, was guilty of some act of negligence ·which was the
proxhnate cause of the· death of plaintiff's decedent. The
·plaintiff has not carried t4e burden, but on the contrary has
introduced evidence which shows that the defendants, their
agent or· servant, was not guilty of any negligence or omission of duty which prox:mately or remotely caused or CO!ltributed to the death of plaintiff's decedent.
And the defendants tender herewith as a part of this demurrer the evidence introduced before the jury.
Wherefore, for want of sufficient matter in that behalf
to the jury shown in .ev~dence, the defendants pray judgment,
and that the jury may be discharged from giving any verdict
upon said issue, and that the said plaintiff may be barred frorrt
having or maintaining her aforesaid action against them.

B. E. ESTES, p. d.

HARVEY B. APPERSON, p. d.
JOINDER IN DEJ\IIURR.ER TO EVIDENCE FILED
.
IN COURT JUNE 38, 1938.
Lena H. Arnold, Adtnx. of the Estate of Joseph
D. Arnold, dec'd.
vs.
Daniel C. Wood, Paul A. Wood, and John D.
Wood, trading as Wood Lumber & Supply Company, and Ehner ,J. 1H11s.
r_ehe said plaintiff says that she hath sho,vn in
page 133 ] _evidence to the ,jury sufficient matter to tnaintain the issue on her part, and inasmuch as the
defendants do not deny or in any; manner answer the said
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matter, she prays judgment, and that the jury may be
charged from giving any verdict· upon the said issue.

dis~

w.

COURTNEIY KING, p. q.
S. HARRIS HOGE, p. q.

And now, at this day, to-wit:
On the 30th day of June, 1938, the following
page 134 ] order was entered :
Lena H. Arnold, Admx. of the Estate of .Joseph
D. Arnold, dec'd.
vs.
()
ORDER.
Daniel C. Wood, Paul A. Wood and John D.
Wood, trading as Wood Lumber & Supply Com~
pany, and Elmer J. Mills
This day came again the parties to the above entitled
action in person, and by their respective attorneys, and likewise came again the jurors sworn to try the issue' herein joined pursuant to their adjournment on yesterday, and having
introduced and completed her evidence, the plaintiff rested,
and thereupon the defendants tendered and filed their d~
murrer to the plaintiff's evidence in writing, stating specifically the grounds of demurrer relied upon and the evidence
introduced by the plaintiff as a part thereof, whereupon the
plaintiff tendered and filed in writing her joinder in said demurrer to the evidence.
And the jurors aforesaid having now heard the evidence
and arguments of counsel on the measure of damages in this
action, and having received the instructions of the Court in
reference thereto, retired to their room to consider of their
verdict and after some time returned into Court 'vith the following verdict, to-wit:
''We, the jury find for the plaintiff and assess
page 135 ] the damages at $7503.00 subject, however, to the
ruling of the Court on the den1urrer to tl1e evidence interposed by the defendants.''

.T. A. W. SPIGGLE, Foreman."
And the jury was discharged.
Thereupon the defendants' demurrer to the plaintiff's
evidence being argued by the attorneys for the plaintiff and

~-·-
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the defendants, and the Court being of the opinion that the
law is with the defendants and that the matters shown in evidence to the jury is insufficient in law to maintain the issue
on the part of the plaintiff, doth order that the defendants'
demurrer to the evidence be, and it is hereby sustained, that
the verdict rendered- here:n by the jury, subject to said de·
mnrrer to the evidence be set aside and held for naught, and
that the pa!ntiff recover nothing against the defendants. It
is further ordered by the Court that final judgtnent 'be, and
is hereby entered, in favor of the defendants and that the d~
fendants do recover of the p~aintiff their costs in this behalf
expended.
And the Court· certifies that in this action at the conclu··
sion of the evidence introduced in behalf of the plaintiff and
after the plaintiff had rested her case, the defendants moved
to strike out the evidence introduced in behalf of the plaintiff and to enter final judgment in behalf of the defendants
and assigned grounds therefor, which rnotion was resisted by
the pla=ntiff, and upon consideration of which the Court overruled said n1otion to strike sa:id evidence, and thereupon the
defendants interposed the aforesaid demurrer to
page 136 ] the evidence in which the plaintiff joined, but
·
resisted sustaining· the san1e and assigned their
grounds aga!nst sustaining the same, and that said plaintiff
duly excepted to the Court's action in sustaining said denlurrer to the evidence and duly assigned the grounds of her said
exceptions, in writing wh:ch were by order of the Court filed
and n1ade a part of the r('cord, to have the same effect as if
repeated in this order.
Seen.
\V. C. KING,
S. HAR.RIS HOGE,
Attys. for Pltff.

JUDGE'S CEHTIFICATE.
I, T. L. Keister, .Judge of the Circu:t Court of
page 1.37 ] Roanoke County, Virginia, 'vho presided over
the forego:ng trial, do hereby certify that the
foreg·oing is a true and correct stenographic report of a 11 the
test.in1ony introduced and other incidents of trial, including
all instructions given or refused, all exhibits or other
w-ritings introduced in evidence or presented tq the trial
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court, all questions raised and reasons assigned therefor, and
all rulings thereon, in the case of Lena H. Arnold, Administratrix of Joseph B. Arnold, deceased v. Wood Lumber &
Supply Company and Elmer J. Mills, which was tried in the
Circuit Court of Roanoke County, Virgini~, on ~he 29th and
30th days of June, 1938; and that it appears in writing that
the defendants' attorneys have had reasonable notice of the
time and place when this report of the testilnony and other
incidents of trial wou1 d be tendered and presented to the
undersigned for .certification, which iR certified within sixty
days after final judgment.
Given under my hand this the 30th day of June, 1938.

T. L. KEISTER,
Judge.

I, Roy l{. Brown, Clerk of the Circuit Court of
page 138 ] R.oanoke County, Virginia, do hereby certify that
the foregoing stenographic report of testimony
and other incidents in the trial of the case of Lena H. Arnold, Admrx. of Joseph B. Arnold, dec 'd. v. Wood Lun1ber &
Supply Company and Ebner J. I\Ii 1ls was filed with me as
Clerk of said Court on the 30th day of June, 1938.
ROY I{. BROWN,
Clerk.
CLERK'S OER.TIFICATE
page 139 ]
Virg.:nia,
Roanoke County, to-wit:
l, Roy K. Brown,..- Clerk of the Circuit Court of the
County of Roanoke, State of Virginia, do hereby certify that
the foregoing· is a true transcript of the record and proceedings in a certain action at law, lately pend~ng in sajd Court.
under the style of Lena H. Arnold, Administratrix of the
Estate of .Joseph D. Arnold. deceased vs. Daniel C. Wood,
Paul A. Wood, and .John D. Wood. tra.din~ as Wood Lumber
& Supply Company, and EJm.er J. Mills, and that said transcript of the record was made up, and certified by me after
notice to all parties interested, as required by law.
Given under n1y hand thiR 22 day of August, 1938.

ROY K. BROWN,
Clerk.
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