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Supreme Court of Appeals of Virginia
AT RICHMOND.

Record NP. 2801
(). ,A. BLANKENSHIP AND JOHN D. NANCE, Plaintiffs
in Error,

versus

T. J. CHILDRESS, Defendant in Error.
1

PETITION FOR, "WRIT Olf ERROR AND
SUPERSEDEAS.
To the Honorable Judges of the Suprwme Coi1,rt of Appeals of
Virginia:
·

Petitioners, C. A.' Blankenship a]ld John D. Nance (hereinafter called defendants, as they were defendants in the lower
court), respectfully represent' that they are aggrieved by a
final judg·ment re1idered by the Circuit Court of the City of
Martinsville, on the 15th dijy of July, UJ43, by which _judgmei;it was rendered pursuant to a verdict against defendants
for $1,500.00 in favor of T. ,J. Childress (herejnafter called
plaintiff, as he wRs plaintiff below). A transcript of the record is herew·itb filed to which reference is made.
This case was an action, by notice of motion, broug·bt by
plaintiff against defendants, claiming commissions as real estate broker 011 a sale of warehouse building and lot belongiiig to the 4efendanh; in the City of Martinsville, Virginia. to
one .T. Clyde Mitchell. PhJintiff claimed that he was -entitled
to commissions although plaintiff admittedly did not close the
deal and although admittedly the deal was not made on the
term.s and in the method as the plaintiff had been employed ~

a
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as plaintiff had been employed specially to be allowed a
commission if he sold the property *for $60,000.00 cash,
not giving· plaintiff any exclusive right of sale, and not
making plaintiff a g·eneral broker, but only for said cash price, ·
and until revoked by defendants. Plaintiff claimed he was
employed on November 28, 1941, and sale was made on :March
2*

3, 1943.

,.

. The facts of the case, shown by the record, and giving the
plaintiff the benefit of all conflicts in evidence, are :
On November 28, 1941, plaintiff went to the tobacco warehouse, owned and o·perated by the defendants, and asked if
they would sell it. They stated that they would sell for $60,000.00. Plaintiff stated that no terms were discussed and
therefore he could only sell for cash (R., p, 26). Defendants.
stated definitely that 1Haintiff asked for· and they gave a cash
price (R., p. 36). If a sale.. was consµmmated by plaintiff it
was ag,~eed that he should receive a commission of $1,500.00.
On the same day or next morning· plaintiff carried J. Clyde .
Mitchell to the warehouse and drove in, but they did not get
out of the car. l\fitchell was' introduced as witness for plain- '
tiff and testified that plain~iff ofi~red him the property for
soniething over $60,000.00 and he said he would·g·ive $55,000.00 ·
(R., pp. 12-13). Plaintiff went to see defendants in.a few days
and asked them to sell for $50,000.00 (R., p. 27). ·Both defendants were present and told him, "vVe won't take it; that ·
you can forget about th~ warehouse'' (R., p. 44). Defend-ants heard nothing more from plaintiff until sometime during
the year 1942 or early 1943 when plaintiff met Blankenship
on the street and asked him if they had decided to come down
on the property; and he said, ''No, if anything, he had thought
about going- up'' (R, p. 30).
.
. ·
. Dur_ing· the latter part of February, 1943, Nance was hav- ·
ing his car i'epaired at Mitchell's garage and Mitchell came
to Nance and asked if the defendants would then consider selling: their warehouse (R., p. 15). Then the def"endants, l1aving·
long ago told plaintiff to for~;et the sale (R., p. 44), and hav-:ing heard nothing to indicate that he was still interested
8* in the sale *of same, and at the request of Mitchell, entered into negotiations with Mitchell which led to the .
consummated sale on March 3, H)43, upon terms .of $20,000.00 .
cash and the balance of purchase price evidenced by notes, as
f oliows : '' Fifteen Thousand ($15,000.00)..Dollars evidenced ·
by twenty :c20) notes of. .even •-date herewith in the sum of-·
Seven Hundred ai1d Fifty ($750.00) Dollars ~ach, of which
notes ten (10) are payable to, the order of the said C. A. Blank1

a
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ienship and ten (10) are payable to the order of the said J. D.
Nance, bearing interest at the rate of four ( 4%) per cent from
date, payable semi-annually; two (2) of said notes, one to
the said C. A. Blankenship and one to the said J. D. Nance,
.being payable each and every six (6) months after date, tog-ether with interest due thereon; and, Twenty-five Thousand
($25,000.00) Dollars evidenced by twenty (20) n.otes of even
<late herewith in the sum of Twelve Hundred and Fifty
($1,250.00) Dollars each, of which notes ten (10) are payable
to the order of C. A. Blankenship and ten (10) are payable to
the order of the said J. D. Nance, bearing interest at the rate
<>f four ( 4%) per cent from date and payable semi-annually;
two (2) of said notes to be payable sixty-six (66') months after
<late and two to he payable on each and every six (6) months
thereafter until all of the remaining eighteen notes have been
paid in full, with accrued interest, with the right of antici.pation" (Exhibit "A"', R., p. 39).
It is undisputed that the defendants owed a considerable
sum on the warehouse in 1941, that they would not then have
:sold 011 the above terms, subject to a commission;· that they
uev-er agreed to sell on such terms, subject to a commission,
~nd would never have so sold (R., }), 45). The only way tbey
agreed for plaintiff to s·ell was upon a cash basis and certainly
not upon the tertns and conditions of the completed sale.
:The errors
are, that the Circuit Court of the City
.... assigned
..._
.
of j\fa rtinsv1lle erred :· .

*1. In ngt setting aside tl1e vetc1lct as contrary ta the
la-\v and the evidence, a1'ld · a,s without evidence to support it.
:'?. In gTanting· the lustructlon ".No. 1, asked by plaintlff,
shown h1 blll or' exception No. 1, on page 72 of t11e record,

4*

The defendan'ts will dls<mss and develop the assignments
of error separately:
1. The c·ircult CoUl·t erred in not setting· aside the verdict
ns contrarv to the law and the evidence and as witl1out evitlenec to su1Jpo1·t it.

A. THE PLAINTIFF'S 00NTRACT WAS REVOKED.
-In the most favorable light f-or-the plaintiff ·the evidence
~hows that defendants told plqintiff tba.t if he would sell the
nronertv at a certain special price of $60,000.00 and for cash,
he woulc1 be entitled to a commission of $1,500.00. Tl1e plain.

Supreme Gonrt of' Appeals of' Virgimatiff testified that no terms were discussed and defendants did
not agree for him to sell on any terms. Defendants say that.
they definitely specified only cash. In either case, plaintiff.
only had authority to sell for $60,000.00 cash. Plaintiff
showed the property to Mitchell and according to the latter,..
who was a witness introduced by plaintiff, offered him the
property for something• over $60,000.00. Plaintiff returned
later to defendants and asked ''if they would take $50,000.00" ..
Thereupon, the defendants told him, "We won't take it; that
you can just forget about the warehouse" (R., p. 44). It is.
true that plaintiff testified that his contract has never been
terminated. That was a general and neg·ative statement only ..
After the defendants offered positive evidence showing that
they were revoking bi"s contract, although he was recalled to
the stand as a rebuttal witness, he did not deny that clear and
positive revocation of his contract.
Since the original contract was a verbal contract it could
have been, and was, revoked verbally. In support of this
5'"' as ari actual fact, consider *what happened thereafter ..
The above events, according to plaintiff, occurred in November, 1941. Thereafter, plaintiff never brought Mitchell
back to see the property, though it is true that he claimed to
have frequently spoken to l\f.itchell about it, or as Mitchell,
his witness, expressed it: ''Well, Mr. Childress came down
to the garage right often, for one thing and another: and he
would mention it to me several times, like any automobile
salesman would trying to sell a car. I don't know how often,
but several times since he went out there" (R., pp. 13-14). It
was proven on cross examination that l\fitchell had discussed
this case with defendant Nance and his attorney before trial,
his statement had been written down and read back to him
and then he agreed it was correct. That statement was read
into the record without objection (R., pp. 18-19). In that
statement he said. "I thoue;ht that he (plaintiff) had lost interest in the sale". Mitcl1ell tl1ought plaintiff had lost interest in the sale. Not only did he so state hut his actions
r-onc]ushrelv Rl1owed that to be a fact. For in FebruarY. 1943.
Mitcl1ell went to Nance about buying; the pronertv. Mitchell
liad first asked nlaintiff to look after a location for him (R..
o. R2). Since Mitchell first approached plaintiff, surely if
he had thon~·ht from plaintiff's actions that he was still interested in and tryinQ: to sell the defei1dants' prooerty. tl1en
Mitchell wo11ld have gone to nlaintiff to trv to huv it 011 term~
that he coulrl aff01~c1 to fake it.on.
·
·
Further. from November, 1941, wlrnn defe11dants had informed plaintiff that tl1ey would i10t reduce their price and
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to forget about the warehouse, plaintiff never approached
them again in a business way to discuss selling the property.
The only time he ever mentioned the matter was casually on
the street and his very words show that he knew he had no
right to sell the property. "Yes, I met him (Blankenship)
out here on the street in February, I think it was, 1943, and
asked him if he had decided to come down on the ptoperty;
and he said, 'No, if anything, be had thought about going
6* up''' *(R., p. 30). Defendant Blankenship testified that
his answer was, "Heck, No, I am going up" (R., p. 37) .
.Again in the testimony of plaintiff when he was being examined on cross examination as to his second conversation
with the defendants, he testified as to his report to the defendants. He was then asked (R., p. 33):
'' Q. These gentlemen said they weren't interested in that f

"A. Yes."
Thus the evidence is clear and is undenied that defendants
revoked and terminated the previous oral contract; that plaintiff realized this fully and so conducted himself toward defendants thereafter; that Mitchell, the purchaser, also realized
it; and therefore that the sale made by defendants to purchaser in 1943, was made after the termination of the contract
by the owners in perfectly good faith, and, therefore the plaintiff was entitled to no commission.
This feature of the case at bar seems completely governed
hy Patto,u, Temple <.t rVill-ia.·mson, Inc., v. Garnett, 147 Va.
1009.
That decision is a complete und full answer to the question
of any right of recovery in this case, and lays down forcefulh'
and plainly the doctrine applicable at pag·es 1016 and 1018,
as follows:
"It is further a settled law in Vi.rg-inia that, in such a contract as tlie one we are consideriirn:, the owner has a right to
terminate it by revocation at any time."

"In tJ1e im~tant case the owner did not terminate the authority in bad faitl1. as the agent does not attempt to show
that he did .so in oM~r to prevent him from earning· his com111ission on at least ~ll,000.00, and unless l1c can show that the
risk of failure was his, :md reward could· only come as 'a conscriuencc of his success'.''

As fnrt11er stated in Patton, TPmple
nettJ suvra:

cf?;

William.son v. Gar-
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*'' Two recent cases illustrate this principle clearly;
Leicht-!!_enson R~glty & .f.J<tnstr_u9tio~ _G9rpo,,:ation v. J.
rJJ. Stone & Vo.,·uw., 138.Va/511~-.ZJ!ttchell v. HwghtJs, 143 Va.
393. In these two cases reference is made to the prior case
of Long V.--Flory., 112 Va. 721,. and they enun_ciate the doctrine;
in unmis.takable terms, .that the-owner.may.revoke at.his pleasur.e, unless in doing .so he wrongfully prevents the agent from
making-a--sale at the-price .stiymlated by the. owner,'-'·.
.
R PLAINTIFF'S-CONTRACT WAS LIMITED AND NO
.. SALE WAS MADE AOC.ORDlNG TO LIMITED . . . AUTHORITY. . .
7*

. .The evide11ce shows. that plaintiff did not find a·· purchaser
who was ready, .able. and willin~fto._buy~.the property upon
the conditions of sale. . . · , . - ...
~p.e .pl~i~tiff t<::stified as follows (~., ..P· 31) :
-

" •

r ~ •

:

•. :

-

"·

.,.

~..

•.

:

•

....

"Q. ,They told you they won.kl sell• f.or $60,000.00.?. ..
•'A. ~That ~is eo'rrect.
'·'-Q. 4.nd-the1:o .was no discus·sion o(any tei·ins whatsoever?
'' A. No."
·
I
\

••

•

-

•

I

··;
...-

~

'

...

I

•'

'.

•

'

,,

,

•

'

•-

Agahi-tlre plaintiff'stated (R.., p. 26): "And they g·ive me
a p1~foe ·of $60,000.00, .and: then :we rgot. -into. the ·eommis·sion'
business·,"· ' There was definitely no mention of and consequently no agreement for a sale upon the basis of part cash
and part ·on t~rn1s: The. defendants testified· that plaintiff's~
authority \vas to· sell foi· cash ·011ly. ·p}alntiff ·said cash ·was:
not mentioned but likewise
lfad ·no authority 'to· sell upon·
anv terms~ ..
. .
.
. . . . . . . . ..
..
; The plaintiff ,vas nofemploved generally t~ -find
but 'was employed specifically"and his a·uthority was-limited-to:

he'

a purchase1.:

find a pui·chaser who would. buy-the· i,toperty upon the ·pre.:
scribed tetms. As st~ted by Judge Prentiss in Leicht-Benson
!Jea:lt11 cf; C01j.sfncfJfion .C.orv·. v; J~ p_; St:01~,e ~. Co.~ b~c_~·, f!ivp_rf!,;
pnge 515 :·
·
'

~'In tl1e latter instance in the absence of deceit or."fraud
H* on the· *part of the owner, -the br"oker is' entftled to· 'iH)
cominission, unless he finds such a purchaser, AND SUCH
A SPECIAL CONTRACT SHOULD NOT RE.STRAIN
TRF: OWNER FR.OM SEERING. !N GOOD -FAITH... TO'
FTND A PURCHASER FOR THE PROPERTY. ON DIF-·
FER-E~T .TERMS." .. (Ca}~i.fals add~dJ .
. ·-

.. )
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It is true that in the last above mentioned case the actual
_pri~e an_d th~ terms of t)l~ &.ale_:we.re each dJffe.renJ ..in the sale_
.made,than -in -the· b1'oker-'s -contracF But each element is of
equal importance.
It is undisputed- that. the defendants -were -unwilling- to .have.
plaintiff sell the property except for cash.. -Upon that feature
-0f the ·ease, Bla.nkeushi13 testified- as follows (R., -pp. 36-37) ·: ·
.

'' Q. Were .you willing-at that time to sell on. any terms other
than-cash f. · . ~ · . -0 • . . • . ·
••. .
. ,

. ''A. No...
- - ··· . · ·
''Q. Why?
'' A. Because I was heavily--involved and ·OOUldn ~t -very well
,clear up my obligations.
'' Q. How much did you owe on the warehouse t
'' A~ ~.bo.ut $3f>,OOO.QO. '' .
-

.

•. .

,.' .. , :. :J

• . •.. • • •

....,

. - ..

~:

'.

:. : •

..

·- - . .

'

~ Also .to the- same effect was tlle testimony of Nance (R., p.
45.): .·
.. - .. - . - · ......... .

'' Q. At Urn time Mr. Child:re~s app:ro:a.ehed Y~'!l, wer~ _.you
in a :financial condition-to sell it.-o.n- tb-Ose . tei·ms at~fua:t.tima,.
-. '·'A. N~!'

. It, is -tlius~ 'appateit- that. defendai1ls'' w'er~: lin:willlng: and

further unable- to -allow the plaintiff to-sell the- property upon
the ·11-b<H·al,'lerms finally ineorporated i:n. the deed of bargain
an~ sale. The actual sal~ ;Ya.~ "!POI) the f oll~wing teJ~}tls ~ $20,000.00' caslr; $15;000.00, ev1denc~dl>f 2trnot.e~ for $750J~O':ea'cl1)
l)earipg 4%· interest, ~and _i;a:~able' :Ove_fl .ai :.i9e:tit>~ioflitlfy~,1
$25l000.00,,. ~videncel!?- liy 2ff no.t~s ;fot $~12~0{i}-~ea,ch~ bea'.~gi
j

4% inter.est, a:n,d~r~~yable· oy,et 'a·f;urtli.~r. ~~ioti:·otJive. j'"M.fs;·
:
Oert~i~ly plain~iff li"~d no· ~~tliority to :s'ell \)Po.n the iihove,
9* . *ler1hs, and; tso fifr1 ns-··a. siale' on· abo'V~ te1'1lls. \vtts· con..:

·. ~ernecl, t1le plaintif{.was·a mere·':oiunteer \vh~s~- services
wei·e riot· ~c~ept~d:. ··· . . .: · · , . · . :· .. _·· . ', · ··,· ' .. ·
These facts b:i,:ing tl_1e instant case wit}l' the .controlling law
ef tl1is Sti!te··as it )Va~· vety ·succinctly_ sta'fe'd · in; the opi_~ioiT ·
of Leicht-Benson p,ealty cf Constriu:tio1i Corp'orat~on.. v. J~· D;
St9·?1e .cf; Co.,' l_nc.; su-pra1 at page 515 :_ ." lJ., broker .1.~ neyer
entitl9d to commissions for failing to perforµi· hi~ contract."
'ro entitle.him to his commission he ml!st succeed;·ai:i.d he takes·
the enHro risk of failu1:e~ for l1is reward come~ only a,s a con~
sequence of' his success. · He :may devote .hi's time and labot·
~nd expen{l _his n~·oney·with ~ver.· so mu~h devotion ~o. th,e interests of t1'i~ owne~·, and_ yet,. if he· fails to proc_ure a pur-

s·
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chaser, abandons his efforts, or his authority is fairly and in:
good faith terminated, he does not earn his commissions.'' The
opinion further quotes from Sib-bold v .. Bethleheni fron Co.,.
83 N. Y. 378, 38 Am. Rep. 441, 9 A. L. R. 1199,. as follows:

. "IFi AFTER THE. BROKER HAD BEEN ALLOvVED,
A REASONABLE TIME WITHIN "WHICH TO PRODUCE.
A BUYER AND EFFECT A SALE, HE HAS FAILEDTO DO SO, AND THE SELL~ IN GOOD FAITH AND
FAIRLY HAS TERMINATED· THE AGENCY ANDSOUGHT OTHER ASSISTANCE, BY THE AID OF·
WHICH A SALE IS CONSUMMATED, IT DOES NOT:
GIVE THE ORIGINAL BROKER A RIGHT TO COl\HHSSION, BECAUSE THE PURCHASER IS ONE "\VHO:M HE
INTRODUCED, AND THE FINAL SALE IS, IN SOME
DEGREE, AIDED OR HELPED FORWARD BY HIS PREVIOUS UNSUGCES8FITTL EFFORT.'' (Capitals added.)
2. The ·Court erred in granting instruction No. 1, for thcplaintiff, as shown in bill of exception No. 1, on pag·es 72-73
of. the record, and to which defendant excepted.
That instruction reads:

,·,·The-,Cqu~{ instructs: the. J~ry tl1~t if you believe from a
preponderance of .the_,-e'1'Wence ·_th~t the' defepd~nts enteted
mto an oral contra.ct w1tl1.t~e plamt~ff, as alleged in.the notJce,.
whereby they agreed tJiat h_e .sho_ulcl s0lJ th~ property in
10'"' question *for the surµ of $~07000.00, and that he should
receive the sum of $1.,500.0'() coi:nmis$ion on fhc sale: And
that pursuant to said contract, the plaintiff iound the.' prospe:ctive purchaser, introduced him tp. the owners; ancI thrit the
owner.s ..then sold the property ~o the said prospectiv~ purchaser at the price of $60,000.00, and that .the plaintiff was
the procuring cause of the sale, ai1el that tl;rn ,plaintiff at the
time had never abandoned the contract, and. tl1at the clef~ncl. ants had never rescinded the contract, and that an unre_asonable leng·th of time for the sale of said pronertv had not
passed, then you shall find your verdict for the plaintiff· in
the sum of $1,500.00. ''
This instruction. when read in the light of the evidence· at
bar, is in tl1c .te~th of Leicht-Benson RM.ltJ1 & (!011..~tr11r.fion
Corv. v. ,/. D.-8fone & (!o., Inc ... su·nrn. and the nrincinle of tl1at
case as sustained bv tlle g·cncral course of decisions on the
su hject.
,,
·-
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This instruction does not take into consideration a most
material feature of the contract between the plaintiff and defendants, i. e·., how the sum of $60,000.00 was to have been
paid. The plaintiff bad no right under his limited contract to
sell for other than cash. This has been fully discussed under
heading· 1-B above, and there is no need to further discuss
those matters here. Suffice it to say this instruction did not
conform to the facts of the contract proven in bar and should
not have been given to the jnry.
This petition is hereby adopted as petitioners' brief, and a
copy thereof was delivered to Messrs. "Whittle, ,vhittle, Joyce
and Stone,. Attorneys for T. J. Childress, on the 14th day of
September, 1943.
Your petitioners respectfully request an oral hearing on
this petition.
·
11 *
*Petitioners pray that a writ of error and supersedeas
may be awarded, and said judgment and error reviewed
and reversed, that final judgment may be entered in favor of
petitioners pursuant to the statute in such cases provided;
and that such other and further relief may be granted as may
be adapted to the nature of the case.
·

C. A. BLANKENSHIP,
J. D. NANCE,
By W. R. BROADDUS, JR.,
Counsel.

We, W.R. Broaddus, Jr., and 'M. H~ MacBryde, Jr., Counsel practicing· in the Supreme Court of Appeids of Virginia,
do certify that in our opinion sufficient matter of error appears in the transcript of the record accompanying this petition to make it proper for the decision to be reviewed by this
court.
W. R. BROADDUS, JR.,
M. H. l\fAcBRYDE, JR.
September 14th, 1943.
Received September 17, 1943.

EDW. W. HUDGINS.
October 12, 1943. Writ of error and supersedea.r; awarded
hy tlle Court. Bond $2,000.
·

M.B.W.
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Sup-reme Court o:f Appeals of Virginia
Martinsville, Virginia, August 17, 1943..

To Messrs. ·whittle, ·whittle, Joyce & Stone, Attorneys for
T. J. Childress :
This is to notify you that I shall apply to Jesse D. Clift,.
Clerk of the Circuit Court for the City of l\fartinsville on the
26 day of August, 1943, for a transcript of the record in the
case of T. J. Childress v. C. A. Blankenship and John D ..
Nance.

·w. R. BROADDUS., JR.,
Attorney

for

Defendants ..

Legal .service of the within notice is hereby accepted.

"WHITTLE, ,mITTLE, JOYCE & STONE,
By KENNON C. "WHITTLE,
Attorney for T. J~ Childress.

RECORD
VIRGINIA:
In the Circuit Court for the ,City of Martinsville ..
Pleas before the Judge of the Circuit Court for the City
of Martinsville at the Courthouse thereof on the 12th day
of July, 1943.
Be it remembered tllat heretofore, to-wit, on the 14th day
of June, 1943, came T. J. Childress, and by his Attorneys, and
filed in the Clerk's Office of said Court his notice to recover
judgment against C. A. Blankenship and John D. Nance, which
notice is in the following words and :figures, to-wit:

To C. A. Blankenship and J olm D. Na nee :
Yon and each of you are hereby notified that I shall on the
12th day of .Tuly, 1943, that being the :first day of the term,
or as soon thereafter as the Court will hear the mopage 2 ~ tion, move the Circuit Court of the City of Martinsville, Virginia, for a judgment a~;ainst you, a!1d eac11
of you in the sum of Fifteen Hundred ($1,500.00) Dollars,.

,C .. A. Blankenship ·a.nd Jolm.D. Nance·v. ']...J. Childress.

H

with interest from the 3rd day of March, 1943, until paid, to.gether with the costs of this proceeding, all of which is due
.from you to the undersigned T. J. Childress, under and by
virtue of a certain oral contract entered into on the 28th d3iy
-0f November, 194l, between you and each of you as parties
-0f the iirst part., and the undersigned as party of the second
,part, in which you agreed to list and did list, your certain lo.t
of land ru1d improvements thereon situated on a corner of
.Main and Lester Sts. in the ·City of Martinsville, Virginia,
known as the Planters Warehouse, with the undersigned, for
.sale at the price of $60,000.00, with the further agreement
.that the undersigned should be paid a commission of $1,500.00
,on the sale as soon as the sale was made, which contract was
,entered into in the City of Martinsville, Virginia, and at which
.time the undersigned was a licensed real estate broker and
.legally authorized to engage in the business of a real estate
broker, in the State of Virginia., and the City of Martinsville..
That within a few days the undersigned succeeded in interesting one J. Clyde Mitchell in said property and carried
him through the building and over the grounds and made
known to you and each of you this fact, and during the next
fifteen or sixteen months the rmdersigned continued to co.n·.tact the said J~ Clyde Mitchell in an effort to close the .deal
for the property during wl1ich time the said J'. CJyide Mitchell
,did not agree to pay the J)rice of $60,000.00, but never did
·state that he would not b_uy the pr·operty~. and the under~igned
.had good reason to bcheve tliat tbe s~ud J:. Clyde Mitchell
would ·buy tbe property at the price of $60,000.00
page 3} because t11ey continued to discuss the merits o'f the
·property.
.
N otwithstandiug yom· c-outr':lct ,vhich was still in force and
_effe~t, there being: no time limit therein, and the same ~~rer
havmg· been revoked, you.. and each of yo~, who were. Jomt
ow1iers of tlie property, chd a few days pr10r to tbe 3rd day
of March, 1913, approach tne sa'id ,J. Clyde l\Iitc1iell and did
13e1l bim the said property for the sum of $60,000.00, which
sale was consummated on tl1e 3rd clay of ·March, 1943, and on
whicb date you executed a deed to said property to the said
,T. Clvde Mitchell. 'Which deed has been recorded in the Circuit Court Clerk's Office in deed book 1, page 215. And
thereupon you and each of you became obligated to the undersi~·ned for tl1e payment of $1,500.00 the amount of the commission sti1)11lated in said contract, which sum has been demanded of vou bv the undersigned but vou have refused to
pay same 01: any part tl1ereof. -That the ·said J. Clyde Mitcbrt~ll purchased the said property ·as a 1~esult of the efforts and

11
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work expended by the undersigned in performance of the::
said contract.
Notwithstanding your said action., you are indebted to the
unde:csigned under the aforesaid contract in the sum of Fif-teen Hundred ($1,$0.00) Dollai:s, a judgment for which will
be asked .to the<. haoos of the said Court, hence this proceed'"'i.ng..
. .:)
Given under my hand this loth. day of June-, 1943'.

T. J .. CHILDRESS,
Ry Counsel..

tV'.HITTLErf "\VHI'rTLE, JOYCE & S1'0NE,..
His Attorneys ..

RETURN ON NOTICE..
Ex:eeuted ofl the lltn: day crf" June, 1943, by delivering ~
copy of the wfthin, fn writing· to John D~ Nance and
sertred on C. A. Blankenship June 14th, 1943, within
ptige 4 ~ my said City of Mm·tfnsville, Virginia.

true

R. F. ADKINS, Sgt ..
And

at another day, to-wft:

In the Circuit ·Court of the City of" Martinsville, on Wednes·clay, the 14th da:y of July, 1943 ~
This da.y catne the parties, by their attorneys, and the defendants flied their plea of' the general i'.ssue, their special
plea asserting that the alleged contract, if any,, took place in
the fall of i940 at which time the plafntiff was not a licensed
real estate broker and therefore he could not recover, to which
plea the piafotHf, by counsel, joined issue nnd the defend ants
filed the fr grounds or defense to all of which the plaintiff replied ~·en er.ally, and an issue being joined the refore came the
followmp; jury, called at Bar, to bear and determine the issue
between'- the parties, namely: H. T. Dillon, S. G. Lawing,
W. S. Altscbull, F. n. Lambeth, A. B. Cl1ard, R. H. Oakley
and W. T. :Rutledge. Thereupon, the nlaintiff introduced his
ev1dence and the defendants introduced tlieir evidence fmd thedourt instructed the Jurv as to the law in the case. Thereupon the case was submitted to the tTurv and after .considering the eviclence and the jnstructiom~ of the Conrt. thev ret11rned a verdict for tl1e plaintiff as follows: "We, the .Jury,
flnd for the plaintiff. Mr. T . .T. Childress, the s11m of Fifteen
Hundred Dollars. Wm. S. Altsclmll, Foreman."
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Thereupon the defendants, by counsel, moved the Court to
set aside the verdict of the Jury upon the ground that the
Jury was improperly instructed and upon the further g-round
that the verdict of the Jury was clearly contrary
page 5 r to the law and evidence introduced in the case, which
motion of the defendants, by counsel, the Court
overruled and the defendants excepted to the action of the
Court. It is therefore considered by the Court that the plaintiff recover of the defendants the sum of Fifteen Hundred
($1,500.00) Dollars. And the defendants having indicated
their intention to apply to the Supreme Court of Appeals of
this State for a writ of error and supersedeas to said judgment, it is accordingly Ordered that execution on said judgment be suspended until the first day of the October Term,
1943, of this Court, upon the defendants, or some one for them,
within ten days from the rising of this Court, entering into
bond in the sum of $100.00 to cover the costs of this Court,
with good and sufficient surety, conditioned according to law.
NOTICE OF APPLICATION FOR ·CERTIFICATE OF
EXCEPTION.
August 18, 1943.
To Messrs. Whittle,. "\Vhittle, Joyce & Stone, Counsel for T. J.
Childress:
Please take notice that on the 26th day of ...l\.ugust, 1943, I
will tender to the Honorable .J. T. Clement, Judge of the Circuit Court for the ,City of 'Martinsville, 10 :00 o'clock A. 1\L
in his office in Cliatham, Virginia, Certificates of Exception
to be signed bv him and made a part of the record in the action of T. J. Childress against C. A. Blankenship and John D.
Nance.

vV. R. BROADDUS, JR.,
.Attorney for the Defendants.
Leg·al service accepted this 18th day of August, 1943.
"WHITTLE, 'W.J-IITTLE. JOYCE, & STONE,
By KENNON C. "WHITTLE,
Attorney for T. J. Childress.
page 6

~
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J. Clyde 1J:l.itchell.
CERTIFICATE OF E.X!CEPTlON NO. 1.
The following evidence on behalf of the plaintiff and defendants respectively was all of the evidence that was introduced on the trial of this case with the exception as to the deed
from C. A. Blankenship and John D. Nance, defendants, Exhibit ''A'' and shall be copied into the record all of the deed
down to and including the following words: Unto the said
.J. Clyde Mitchell;

EVIDENCE.
page 7 ~

BILL OF EXCEPTIONS NO. L

T. J. Childress

v.

C. A. Blankenship and Jolm D. Nance.
In the Circuit Court of the City of Martinsville, Virginia,
at the Courthouse thereof, in Martinsville, Virginia, on July
15, 1943, the Honorable J. Turner Clement, Judge, presiding.
Appearances: Messrs. Kennon C. Whittle·and Hannibal N.
Joyce, of :Martinsville, Virginia, for the Plaintiff. Mr. W. R.
Broaddus, Jr., of Martinsville, Virginia, for the Defendants.
1

BE IT REMEMBERED that upon the trial of this case,
on the 15th day of July, 1943, after the jury bad been duly
empaneled and sworn, the plaintiff, to maintain the issue on
his behalf, introduced the following- evidence, to-wit:

MR. J. CLYDE MITCHELL,
a witness introduced on behalf of the plaintiff, being· first duly

sworn, testified:

DIRECT EXAMINATION.
By '.Mr. Hannibal N. Joyce:
Q. You are Mr. Clyde Mitchell?
A. Yes, sir.
·
Q. I believe, Mr. Mitchell, that you are the President and
operator of the :Mitchell-Bouldin Motor Company?
page 8 ~ A. Yes, sir.
· Q. Do you now own the building· formerly known
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J. Clyde Mitchell.

:as Planters ·warehouse located at Lester and Main .Streets .in
the ·City of .Martinsville 1
A. Yes., sir.
Q. VVho did you get the deed from-who were the owners
.of the })roperty that you purchased it from!
A. Mr. Blankenship and Mr. Nance.
Q. Do you know when you purchased this property, Mr..
.lVIitchell t
A. It was definitely closed on March 3, of this year.
Q. You don't have the original deed with you, do you?
A. No, I do not.
Q. I show you here (gives witness a deed book) purporting
:to be a deed from J. D. Nance and C. A. Blankenship dat~d
,on the 3d day of l\Iarch, 1941..
The •Court: Isn't that admitted!
Mr. vV. R. Broaddus: Yes. It wasn't 1941. It was 1943.

'Q. vVhat were the terms of the sale, Mr.. Mite.hen f
A. $20,000.00, cash; the balance, on terms.
Q. Was the balance ·evidenced by negotiable notes?
A. Yes, sir..
Q. I believe there 1s evidence, according to this deed, tbai
.
the balance of $40,000.00 'is evidenced ·by notes exe:page 9} cutecl by J. Clyde 1\tfitchell, $1'5,000.00 evidenced by
twenty notes of even ·date herewith, in the sum of
'$750.00 each, of which notes, ten are payable to the order of
C. A. Blankensl1ip ancl ten are payable to tbe order of J. D.
Nance, bearing interest at the rate of 4% from date ;__an~ $2_5,000.00 evidenced by twenty notes of even date herewith m the
sum of $1,250.00 eacl1. And the ·property did change hands,
of com·se?
A. Yes. ·
Q. Mr. lVntcliell, who first talked to you about tbe sale of
tl1is property?
A. :M:r. 011ildress.
Q. l\fr. T ..J. Childress. Had you ever been interested in it
before Mr. Cllildress approached you?
·
A. No.
Q. Had anyhody ever spoken to you about iU
A. No, sir.
Q. Will you tell the Court and jury, if you remember, when
1\fr. Childress first approached you about this property?
A. It was in the fall of 1941, I think.
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J. Clyde Mitchell,
Q. Do you have any way of being sure that that is the date t
A. Well, I came to Martinsville to operate the Ford agency
here in July, 1940; and we were just getting established, and
I don"t think that I would have been interested in buying any
other property in that year. And I did buy a home in November or December of 1940.
·
Q. You got your home in December, 1940?
page 10 ~ A. Yes, sir; and I don't think I would have been
interested in any other property at that time, is
the reason that I feel like it was in 1941. However, there is
a possibilityQ. Mr. Broaddus, I believe, talked to you about whether
or not there was a possibility it might have been in 1940 or

19411
A. Yes.

Q. Did you ever state to Mr. Broaddus that it was in 1940?
A. I told him I wasn't sure.
Q. Have you fixed it in your mind as to when you first talked
to Mr. Childress the first time 1
A. I know definitely it was in the fall about tbe close of the
tobacco season.
Q. When you first talked to Mr. •Childress, did yon go anywhere with him 7
A. I went with him out to the warehouse. I don't exactly
understand what you mean.
Q. Is there anything else by which you fix in your mind
your statement that you feel that it was in the fall of 19411
A. I have thought about it the last few weeks trying to fix
it definitely in my mind. Mr. Bouldin, the bookkeeper with
me here-we bought this place in Leaksville, and he went over
there in May, 1941, to operate that place; and I do recall telling· him: about this warehouse later on, after he was theretold him what w.ould he think of putting the Ford agency out
there; and that is one evidence of the fact that it possibly occurred in '41-that I went with l\fr. Childress out
page 11 } there.
Q. Mr. Bouldin went to Leaksville in 19411
A. Yes.
Q. And it was after that that you asked him what he thought
about the Plnnters Warehouse as the Ford agency?
A. Yes, sir.
0. Did vou l'ide to the Planters Warehouse?
/

A.

Yes.·

Q. Do you know whose automobile you travelled int
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J. Clyde JJf itchell.

A. Mr. Childress'.
Q. Do you know what kind of car that was J
A. Yes, a Mercury..
Q. Had you sold him that car?
A. Yes.
Q. Could you state to the Court and Jury when you sold
him that car?
A. Yes, I sold that car on December 7, 1940.

J\.Ir. Broaddus: Who sold the car f
l\fr. Joyce: :Mr. Mitchell sold Mr. Childress the Mercury
car in December, 1940.
Q. Does that have any significance as to when you talked
to Mr. Childress the first time about buying· the warehouse f
A. Well, I know we went out there in his car, a l\Iercury
automobile.
Q. Had he had it sometime, or had you just sold it to him
when you went out there?
A. I sold it to him on December 7, 1940. I am
page 12 ~ sure it was quite sometime after that.
Q~ Was it days or months?
A. It leads up to 1941, a year later.
Q. Mr. Childress, in talking· about the terms of this contract-when vou discussed it with Mr. Childress, was it understood wheii he first talked with vou that it would be a cash
transaction?
~

Mr. Broaddus, Counsel for Defendants, objected to the foregoing question on the ground that it was leading.

Objection sustained by the Court.
(Question withdrawn.)
Q. Mr. Mitchell, were the terms of the contract discussed

with
A.
0.
l\ ..

1\fr. Childress?

I don't think so.
Was the price discussed when be first approached you?
Yes.
Q. Te11 the Court and Jury what the nrice was?
A. It was in the neighborhood of $60,000.00. Mr. Childress
mav h::!ve asked for a little more, but it was in that neighborhood.

18

Supreme. Court of .Appeals of Virginia
J. Clyde Mitchell.

Q. In the course of negotiating ,vith Mr. Childress, did you
all ever discuss the terms of the $60,000.007
.A... No, sir.
.
Q. You don't know whether you ever discussed the figure
of $60,000.00 as the price?
A. ·well it being hi the neighborhood of that, we
page 13 ~ must ·have discussed whatever :figuresQ. Did you offer any less than $60,000.00 f
.A... Yes, I did tell him I would give him $55,000.00.
Q. Did you ever tell Mr. Childress that you didn't want it,
or wouldn't buy it t
A. No.
Q. You did not tell him that you would buy it for $60,000.00f
A. No.
Q. Mr. Mitchell, were you interested in the property after
Mr. Childress had shown it to you 1
A. To a certain extent, except I thoug·ht it was a rather
large piece of property and quite an undertaking to go into.
Q. You uever lost interest in the property·?

:M:r. Broaddus, Counsel for Defendants, objected to the foregoing question on the ground tllat it was leading.
Objection sustained by the Court.
Q. :Mr. Mitchell, did you discuss this matter on more than
one occasion with :Mr. Childress?
A. Yes, sir.
Q. ·wm you tell the Court and the Jury how many times
or approximately how many times, you did discuss it with him?
A. "'\Vell, Mr. Childress came down to the garage
page 14 ~ right often, for one thing and another; and he
would mention it to me several times, like any automobile salesman would trying to sell a car. I don't know
how often, but several times sfoce we went out there.

The Court: You mean, ''after'' you went out there?
Witness : After we went out there; yes, sir.
Q. Now, Mr. Mitchell, did Mr. Blankenship or Mr. Nance
ever come to yo-q. at your g·arag·e and discuss the sale prior to
the time the sale was closed, before the sale was actually
made!
A. ·well, I don't know how y.ou ~ould put it.
Q·. Did you ever talk to Mr. Blankenship and Mr. Nance
about tllis property f
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J. Clyde Mitchell.

.A. Yes, sir.
Q. Did you talk to them before the sale was made.Y
A.. Yes, sir.
Q. On the date that you went to the warehouse with M.r..
i(Jhildres~, will you state to the Court that you also .talked to
.:M:r. Blankenship or Mr. Nance out there¥
A. No, sir, l\llr. Childress was the only one I talked with.
Q. Did you see Mr. Blankenship or Mr. Nance at the wa1'el10use on that occasion?
A. No, sir.
.
Q. After that, did you ever discuss the sale of this property
with Mr.. Blankenship or Mr. Nance at your garage?
A. Yes, sir..
•
JJag-e 15 ~ Q. vVould you state to the Court with whom you
discussed it and how many times, if you know Y
A. Mr. Nance was in the garage, and I asked him if he
w·ould still sell the Planters Warehouse; and he said he probably would; that he would J;alk with Mr.. Blankenship .-and :see
me further on it.
Q. Is that the oniy .time that you ·ever d.iscussed it ·with
,either of these men?
A. I believe l\lr.. Nance was in there one fime befor·e that,
J)robably a year before tbat, and a .few wo:rds were said about
it them ..
Q. Y.on -aH 'discussed It .then?
A. Yes, a few words were said.
Q. Did you ever talk to Mr. Blankenship about .iU
A. No, not m1til thls year, 1943.
Q. This year-194:gf
A.. Yes.
Q. Wbere -was tbat?
A.. I believe we met at tbe garage on Bridge Street or--at
m1y rate, ·iv1r. Blankenship sl10wed_me the building. I forget
110w whether I picked him up at h~s bome_;any way, we g·ot
together and we11t out to the building. I saw l\fr. Nance before, and he 110 doubt contacted 1\fr. Blankenship, and we got
iogeflier a ctrn_ple of days 1.ater, possibly.

CROSS EXAMINATION.
BY l\Ir. ·w. R. Broaddus, Jr.:
·
.
Q. Mr. Mitchell, I believe you rented, or bought, ·
page 16 ~ the Ford agency, and rented the building· "in Jnly,
1940!

2lJ.
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J. Clyde Mitchell.
A~ Yes ..
Q. Mr. Childress was the Agent that negotiated that sale,,
wasn't bet
A. Yes, he saw me about it.
Q. He came to you and saw you and got you interested in.
it, and completed the salef
.A.. Yes, sir.
Q. And he got a commission °l
A. I don't know.
Q. You know he did Y
A. I understood he got some pay for it.
Q. You don't know when Mr. Johnson Childress came to see
you about going a.round to the· warehouse, do you 1
A. I really think it was in the fall of 1941.
Q. But you told me that you weren't certain when it was?
A. Well, I believe you said, ''Was there a possibility of it
being in '40?", and I said, "There was a possibility".
Q. You told me that it was possibly in 1940,
A. Yes, sir ..
Q. All ri~ht. Now you said one of your men went to Leaksville some time in 1941 Y
A .. Yes.
Q. When did he go Y
A. In May, 1941.
page 17 } Q. And you talked to him after he went over
thereY
A. Yes.
Q. Soon after he went over there 1
A. I couldn't state definit.elv how Iori~.
Q. It might have been soon; o·r it might liave been a year.
You don't remember?
A. Not definitelY., no.
Q. When Mr. Childress first came to see you about this
warehouse, did you all go around to the warel1ouse?
A. Yes.
Q. You say you went in his car 1
A. Yes.
Q. Did you get out of t]1e cad'
A. I don't think we did. ,,re drove in and drove a round
in t11ere.
Q. Yon weren't interested enoug;l1 to get out?
A. I don't know wl1ether you could put it that way. I am
not positive wl1ether I got out or not. I am positive t went
in the huildinp; in his car.
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J. Clyde Mitchell.

Q. You say he quoted you a price over $60,000.00?
A. I would say in the neighborhood of $60,000.00. It may
have been over $60,000.00.
Q. I am going to read a statement that you made
page 18 ~ to me, and I wrote down, and I read it back to you;
and you agreed it was correct in the presence of
Mr. N auce here.
A. I guess I said it was about right.
Q. You are not positive about anything· 1
A. Yes.
Q. Let me read this to you.
Mr. Broaddus (reading statement):
'' In one fall a bout the end of the tobacco season, or just
after it, Mr. T .•J. Childress approached me about buying the
warehouse belonging to Blankenship and Nance. I didn't
think I wanted to buy and would not go to see it until he had
mentioned it to me once or twice. Finallv we drove there
. and drove into the house. I think WC g·ot out of the car, but
am not certain. vYe did not go into the basement. Mr.
Childress said lie could sell it to me for a price that I think
was over $60,000.00, and I cannot say the exact amount. I
did not want the property and told him so.
''.After that he spoke to me about it in the year followingthat fall. He was down here frequently for various reasons
and several times to see me about the property, but he never
quoted me a different price. He never mentioned any terms
of sale. I thought that he hnd lost interest in the sale ..A.bout
February of this year, I approacl1ed Mr. Nance and asked
if they would still sell the property. I went with Mr. Blankenship and looked over tl1e property. He showed me the basemPnt. which !fr. Childress did not show me. They asked
$60,000.00 for it, and I told them I thought it was too mucl1
investment for a garage. They to]d me tbat they could probably get a buyer for the rear end who would pay one-half
of tlrn price. I told them if they could get a buyer for the
back end, I would take the front encl. I talked to some of
mv friends. and thcv advised me to take it all. Then I decided to take it.
·
"From the -time I we11t to Mr. Nance in Febrnarv until I
finally bought the property~ I did not discuss it ,~ith l\fr.
Cllildress. I don't think 1\fr. Cl1ildress had mentioned the
property to me at ai~y time in 1943 prior to tl1e sale. I just
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·
thought Mr. Childress had lost interest in the sale.
page 19 ~ I was not in as good a :financial condition to handle
the property in prior years that I was in this year.
In order to keep up my business and not drain it, I would
not have been able to raise the cash payment of $20,000.00
until this year.''
Q. You stated tba t to me, didn't you?
.A.. Mr: Broaddus, you more or less wrote it out there, and

I told you it was about right, and most of it is correct. There
are two or three items there that are more or less indefinite.
Q. Yes, I agree with you. Your best recollection is that
the price quoted you by :Mr. Childress was over $60,000.001
A. It is hard for me to say. I would say in the neighborhood of $60.,000.00.
Q. You ''think'' he did?
A. Yes, I will say I think he did.
Q. Now the first mention, or the first talk between you and
Mr. Nance-he was in your garage having his car ~ truck
repaired Y
A. Yes.
Q. You went to him and asked were they interested in selling the warehouse?
A.. Yes.
Q. He said they might be, and he would talk to Mr. Blankenship!
A. Yes.
Q. And you all went together to the warehouse, and he
showed you the whole propertyt
A. Yes.
page 20 ~ Q. Mr. Childress had never showed you the basement?
A. No.
Q. And then they said they had a prospective buyer for
· half of it?
..A.. Yes.
Q. And after you heard those conditions, you became 1·eally
interested for the first time in buying?
A. I became more interested.
Q. You talked to your friends and t]1ey advised you to buy
the whole thing Y
A. Yes.
Q. At any time since 1941, have you been in a position to
buy this property for "cash-on-the-barrel-head"?
A. Not unless I borrowed some from another source.
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J: Clyde 1J1itchell:
Q. Did you ever make arrangements to buy it for cash 7
A. I never did try. He didn't mention any definite terms.

He might have said, ''You can buy it some reasonable way;
or that I can get terms, or work out the money on terms.''
Q. He never worked out any plan for you buying the warehouse·, did he 7
.A. No, he never did that.
Q. The day you went around with Mr. Childress the first
·
time, what time of the day was that?
A. In the afternoon, I believe.
Q. Was tobacco sales going on?
.A. No.
page 21 } Q. Had it been completed?
A. I didn't see anyone on the floor, so I suppose
it bad been.
Q. It was in the fall., though f
A. Oh, yes!
Q. The tobacco season was still on so far as you recall T
A. I couldn't tell whether it was on or not. There was a
lot of baskets or equipment in there as if the sales were still
going on or were just over.
Q. The warehouse was open, was it not f
.A.. Yes, sir.

RE-DIRECT EXAMINATION.
By Mr. Hannibal N. Joyce:
Q. Mr. Mitchell, Mr. Broaddus asked you if Mr. Childress
didn't sell you some part of Richardson's GarageMr. Broaddus: I asked him if he didn't buy the business
and rent the garage.
·was there any real estate in that transaction f
No, sir.
Diel you buy any real estate from Mr. Childress in 1940?
Well, I do1i 't know whether I did or not.
Q. You don't remember if you bought any real estate in
Q.
A.
Q.
A..

1940?

.A. I don't think I did.
The Court: No objection has been raised to it, but I don't
see the materiality.
page 22 ~ Mr. Joyce : I was just trying to see ~heth?r
Mr. Childress was in the real estate busmess m
1940.
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Q. What did you buy from Mr. Richardson in 1940?
A. I bought the equipment and stock· of goods from :Mr.
Richardson.
Q. · And did you get the franchise to the Ford agency, also¥
A. Yes, sir.
RE-CROSS EXAMINATION.
By :Mr. W. R. Broaddus, Jr.: , ·
Q. You say you bought your home in 1940 f
A. Yes, sir.
Q. ·what Agent sold you that t
Objection to the foregoing question by Mr. Kennon C.
vVhittle of _Counsel for plaintiff.

Mr. Broaddus: They stated that Mr. Childress wasn't
even doing a real estate business in 1940; and if we can show
he was, I think that is material.
The Court: If you can show that Mr. Childress sold it
to him-in other words, was in the real estate business- --in
1940, I reckon it would be material.
Mr. Broaddus:
Q. What Agent did negotiate the sale f
A. I bought the house from Mr. Jones., hut Mr.
page 23 ~ Childress did talk to me in connection with it.
Q. And Mr. Childress negotiated the sale?
A. I don't know who got credit for it, but Mr. ,Tones and
Mr. Childress were both in on it · ·
Mr. Hannibal N. Joyce: I just want to dear that up.
Q. Mr. Mitchell, didn't you consult Mr. Childress about
whether or not it was a g;oocl buy-Diel you ask Mr. Childress'
advice on iU
A. Oh, yes, I talked to l1im on it.
Q. Did Mr. Childress sell you the .Jones property ·i
A. Well it depends upon what you call a sale.
Q. Did he approach you to sell it to you t
A. I guess be did, yes.

C. A. Blankenship. and John. D:. N.am~e v. ']'. J. Childress. 2s.
MR. T. J .. <0IDLDRESS,
the plaintiff., being first duly sworn, testified:

DIRE.CT EXAMINATION.
By Mr. Hannibal N. Joyce:
Q~ Your· name is T. J. Child1·ess ?·
A. Yes, sir.
Q. Where do you live,. Mr. Childress.?
.A. 103: Starling. A venue,. ::MartinsviHe, Virginia.
Q. Mr. Childress, are you a Real' Estate Broker?.
A. Y-es, sir~
Q. Have you· got a license f
A. Yes, sh~.
page 24 ~ Q. When did vou first go into the real estate
businessf
..
A. In January, 1941.
Q. Did you have a license that yeart
A. Yes, sir.
Q. Have you got it with you·!
A. Yes, sir.
Q. ,vm you introduce: it f
A. Yes, sir.
Mr.· Joyce: If your Honor please, we desire to introduce
in evidence a real estate license issued, to. Mr. T. Johnson
Childress as Real Estate Broker elated February 5, 1941; and
also-. a realt estate license to T. Johnson Ghildi~ess, ~al Estate Broker, dated January 1, 1942, as a Real Estate Broker
-Virginia, License.

THE LICENSE., NO. 807, DATED FEBRUARY 5, 1941, IS
HERE FILED;. MARKED- ''PL.AIN.']IFF'1S, EL
HIBIT N© .. 1'";.andi
THE LICEl"\ISE, NO .. 60, DATED JANUARY 1, 1942,. IS.
HERE' FILED, M:A:RKED' "PLAINTIFF'S EXHIBIT NO. 2".
PLAINTIFF'S· EXHIBrrr· N-0; 1.
ORIGINAL
COl\l'MONWEKETH 0F VIRGINIA:
Rear Estate License,

1941~

Expires December 31st..

Not Transferable·
Number 807
Void Except at
place of Business stated maintained in Virginia
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T. J. Childress.
This Certifies that T. Johnson Childres·s is duly Licensed
to act as a Real Estate Broker from brokers
Business address until December 31st of year in which issued
unless license is sooner revoked Martinsville, Virginia.
In Witness Whereof The Virginia Real Estate Commission
by virtue of the authority vested in it by Chapter 461 Acts
of Assembly 1924, Virginia, have caused a License Certificate
and Pocket Card issued with its Seal imprinted.
THE VIRGINIA REAL ESTATE COMMISSION
By C. C. BOISSEAU,
Secretary.
Original Signed, Seal, Attested Feb. 5, 1941.
Executive Office., Richmond, Va.
PLAINTIFF'S EXIDBIT NO. 2.
ORIGINAL

1942

. . COMMON"\VEALTH OF V~RGINIA,
,

R.eal ~sta.te License

..

Expires December 31st.

. Void _Except at
Not T1ransferable
Number 60
place of Bus_iness stated maintained in Virginia

This Certifies that T. Johnson Childress is duly Licensed
to act as a Real Estate Broker from brokers
·
Business address until December 31st of year in which issued
unless license is sooner revoked Martinsville, Virginia.
In Witness Whereof The Virginia Real Estate Commission
by virtue of the authority vested in it by Chapter 461 Acts
of Assembly 1924, Virginia, have caused a License Certificate
and Pocket Card issued with its Seal imprinted.
THE VIRGINIA REAL ESTATE COMMISSION
By C. C. BOISSEAU.
Secretary.

C. A. Blankenship and John D. Nance v." T. J. Childress. 2·1

T. J. Childress.
Original Signed, Seal, Attested Jan. 1, 1942
Executive Office., Richmond, Va.
~

Q. Mr. Childress, do you have your license for
the year 1943?
A. Yes, sir.
Q. Did you have it at the time-will you state when you
acquired iU
A. I sent in for it in December. They i~sued it the first of
· ·
the year.
'Q. Was that before tl1e one that you did have expired Y
A. Yes, sir.
Q. Mr. Childress. were vou in the real estate business in
page 25

19407

.

..

..A.. No, s'i:r.
· Q. Did you sell any real estate in 1940?
A. No, sir.
Q. Did you sell Mr. Mitchell his home in 1940?

.

A. I helped Mr. ,Jones on it. Mr. Mitchell asked me a,bout
whether it wa.s a g·ood bny or not, and I told him I thought it
was.
Q. What Mr. Jones was that?
A. Mr·. Dick Jones.
Q. What business was he in at the time he sold the house Y
· A. I don't remember exactlv whether he was in the tobacco
business or had gone into the- insurance business.
· 0. Did you get any commission for selling to Mr. Jones
(Mitchell)?
A. He just paid me a flat price.
Q. Mr. Childress, did you ever. approach Mr. Blankenship
or Mr. Nance in 'the year 1940, or prior to that,.about the sale
of th<~ warehouse?
·
p~ge 26} . A. No, sir.
.
. Q. · You say that you did not approach them
prior to 1941 a bout the sale of the warehouse Y
A. No.
.
.
'Q. Will you state to the Oourt and Jury if you later made
a contract with Mr. Nance a11d· Mr. Blankenship for the sale
of the Planters "\V.ai·ehouse ; if so, when it was made.~ where
it ,vas made and what was the contract?
A. On November 28, 1941, I went down to see Mr. Blankenship and Mr. Nance and asked them were they interested in
selling the warehouse; and they give me a price of $60,000.00,
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T. '1. Cnild,ress.
and then we got in.to; the cG>mmissjon business;· and· I told
them 5% was the usual commission; and they said the:
wouldn't pay that, and I split my eoinmission. in half, which
was $1,500.00, and we agreed on $1,500.00.
Q. Was. ·anything~ ~aid about tbe sale being "cash--0n-thebarrel-head" Y
·
A. No, nothing said about the terms at all.
Q. How do you know: ·that w:as the date-?
A~ I think if you will check back, tlia t was the last day ot:
the sales. in the. ware:house. It w.as the last day that they
were selling there, because Mr. Blankenship told me that da)r
that they were. closing up ev.ery:thing., and. we1;e. right busy
a round there. I think it was on Friday.
Q.. Did you hav.e a real estate li~ense then:!
A. Yes.
'page 27 ~ Q. After you talked to these gentlem.en about.
.
the sale· of the property, w:as; there- anything.· s.aid
about selling· it in different 8ections?
· .
A. No.
Q- The agreement w.a.s for )"OU to sell it all!
.A.. That is right, t.o sell the whole. piece of prope:rty ..
Q. Did they discuss with you anything- about being hard
up and needing cash?
A. I went back once and asked if thev wou.Icl, take. $~0,000.00, a~d. they said, ''-No", "Thev dicln.'t haiVe- to sen it''.
And I told them I didn't think thev did. mvself, but j~1st
wanted to find out. if they w.ould· take that.
Q. Bid you see, Mr. :M:·itcholl after you entered into thnt
contract?
A. Yes.
Q. Do. you knpw when it was?
A. It. was. eitjler tha.t evenirur. or next morning·..
Q. Where did you see Mr. Mitchell?
A,. Down at his place of business. I took him down there
and: showed, him; the warehouse, and tl1en we come on back;
and he liked the wa:1~ehouse pretty good, and he said~ business
was so quiet then, and he didn't know whether they we1~e goinK to. be able. t.o get cars and . thimr.s to. sell; and, we kent ontw.o, or three times. a month I would approach: him on it: mvl
I told; him in February of tl1is year if he had· to pay. $.5,0;0010();
more than it was worth, it would be worth: it to, him, on account of the location.
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.
·p·a:ge 28

~

. (Nance!)
Q. Did Mr. Blan~enship . and Mr. Richardson
know that you had interested him in that Y · . .
A. Yes, I told them the sa~e day we made the'

contract.
Q. Have you any other reason for ]mowing that the date·
you entered into the contract was 1941 and not 1940?
· A. I know it was 1941.
Q. How do you know iU
•
.
· A. I ·bought my car December 7, 1940, and the car was
around twelve months old at the present time.
Q. Did you ever make any written memorandum of sales?
A~ I set down the date that I talked to Mr. Blankenship..
I jotted it down o~ a little piece of paper.
Q. Where was that set down?
A. Up in my office.
.
.
_.
•
Q. What was the date that you set down Y
A. November ~8., 1_941.
Q. Mr. Childress, after the contract was agreed to, did both
of these gentlemen agree to the contract;. that you were to·
get $1,500.00 for the sale at $60,000.00?
A. That is right-yes, sir. .
Q. Did the contract have any clefinit_e time to run?
A. No, sir.
Q. Did they ever, after you entered into that contract,
break it or tell you it was no longer in force and effect? .
A. No, sir.
page 29 ~ Q. Never did terminate it?
Pi.. No, sir.
·
Q. Did you ever terminate it?
A. No, sir.
Q. Did you abandon the contract?
A. No, sir.
Q. ]:;>id ]\fr. Mitchell ever tell you that he wouldn't buy it?
A. No, sir.
.
Q. You state that you negotiated there with him. How
Jong did you negotiate and where?
.A.. Well, I went down to see Mr. Mitchell, I expect .I will
average two or three times a month, talking to him about· this
\Varehouse and talking to him about the space he would have,
and also the space _on tl1~ outside where he could park his
<~ars., and the location. It was the rig·ht location for him.
Q. Did you show this property to anyb9cly else during that
time?
·
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A. No, sir.
Q. Nobody else at all!
A. No, sir, nobody else at all. I did. I took :Mr. Mitchell's
head salesman down there one time and just showed it to him
to give Mr. Mitchell-whether he liked it--but I didn't take
him down there for a sale; just took his head salesman to see
·
what he thought about it.
page 30 ~ Q. Diel you ever discuss this contract after _you
entered into.it, with Mr. Blankenship¥
A. Yes, I met him out here on the street in February, ·I
think it was, 1943, and asked him if he had decided to come
down on the property; and he said, ''No, if anything, he had
thought about going up''.
Q. Didn't tell you he didn't want you to sell it for $60,000.00 ?·
A. No.
.
'Q. Did you see Mr. Mitchell during the year 1943!
A. Yes, sir.
Q. Did you offer the property to Mr. Mitchell at any price
different from $60,000.00?
A. No, sir.
Q. Did you offer it for any more than $60,000.00 Y
A. No., sir, that was the price &greed on-Mr. Blankenship,
M:r. Nance and myself.
Q. That was the price agreed on $60,000.00.

(No answer.)

Q. You counter offered there aud told them, wouldn't they
take $50,000.00?
A. No, sir.
Tl1e Court: You have covered that.
Q. Mr. Childress, have you been paid any commission on
the sale!
·
A. No, sir.
Q. Have you made demand ori these gentlemen for your
commission?
A. Yes, sir.
"
CROSS EXAMINATION.
page 31 ~
By Mr. W.R. Broaddus, Jr.:
Q. Mr. Childress, you :first approached these gentlemen f
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T. J. Childres~•
.A.
Q.
A.
Q.
..A.
Q.
..A.
Q.
A.
Q.

When did I first approach them 7

N.o. I sai(l you first approached them!

Yes, that is right.
Went around to their warehouse Y
That is correct.
What time ·of dayt
Around eleven o'clock in the morning. ·
Was the sale going on?
They had just finished selling.
Where did you talk to them t
A. In the back office of their place of business. It was just
about eleven o'clock in the morning.
Q.. And you asked if they would sell their property t
A. That i_s correct.
Q. They told you they would sell for $60,000.00 t ·
A. That is correct.
Q. And there was no discussion of any terms wha.tsoever!
A. No.
Q. Did they tell you what they owed on the property 7
A. They said something about what they ·owed,
page 32 } but I don't remember.. I think they said they ow-ed
something on it-the State Planters Bank, Richmond..
·
Q. Didn't you say you wanted a price from them, ''cashon-the-ba.rrel-head' 'Y
A.. No.
Q. You are positive of that t
A. Yes, sir..
Q. That was the gist of your whole conversation t
A. "\Ve went on and agreed on the commission. I told them
we charged 5% and they said they couldn't pay it, a:nd we
finally agreed on $1,500.00.
.
Q. Was that the commission you were charging before you
got your license T
A. No. I wasn't chargingQ. You were taking It Y
A. Most people take anything if it is given to them.
Q. Didn't you see Mr. l\fitcl1ell berore you went to Blankenship?
·.
.A. Mr. Mitchell asked me to look aft~ a location for him.
I went around and saw the warehousst a!lll thought it was a
good location and approached Mr. M~ll.
Q. And then you went back and tolcl Mr. Mitchell that you
could sell it for something over $60,000.007
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A .. No.
Q. You are positive you told him $60,000.00f
A. Yes, sir.
Q. Did yon ask him if he would pay $55,000.00 for it Y
A. No. He told me he might pay $50,000.00 or $55,000.00..
Q. He said $50,000.00. He was wrong?
A. No. He might have said $50,000.00 or $55,000.00.
Q. You went to these gentlemen and asked if they would sen
for $50,000.00f
A. Yes. _
Q. Who was going to get that extra $5,000.00 f
A. Whatever Mr. Mitchell paid, that was what tl1ey would
get. ·
.
Q. Why did you try to get them to sell for $50,000.00?
A. I think Mr. Mitchell said $50.,000.00, but I wouldn't be
positive. I said he might have said $55,000.00, but to the
best of my knowledge, he told me to see if I could get it for
$50,000.00.
Q. These gentlemen said they weren't interested in that 6l
A. Yes.
Q. And the only time you have seen either of these gentle.;.
men since that, I believe you said was February, 19437
A. I have seen them since that.
Q. Talked to them about the sale. At that time you asked
Mr. Blankenship if he had decided to come down, and he said
he had gone up on it?
·
A. No: He said he was thinking about going tip.
page 34 } A. (continued) I was still working on it,. and
I worked on Mr. Mitchell.
·
Q. Have you been to see Mr. Mitchell any this yearf
A. Absolutely. Yes, sir.
Q. Are you positive of thaU
A. Yes, sir.
Q. You never got Mr. Mitchell to agree to buy the property, did you?
.
A. He never did say he would take it, but I was talking to
him about the property all the time.
_
Q. You never did get him to agree to buy it at any pricef
A. He told me he thought he would pay $50,000.00.
Q. That was in the £all of '41 f
A. I think it was.
Q. How soon after ·you talked to these gentlemen, did you
take Mr. Mitchell around there?
A. A short time after I talked to them.
I don't know

page 33

f
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C. .A.. Blanken.r;hip.
whether it was that day or the next. · He asked me to see if
I could get it for $50.,000.00, and I told them. They said they
wouldn't take less than $60,000.00 for it.
Mr. H. T. Dillon (a Juror): I would like to ask the witness a question. At the time you were talking with Mr. Nance
and Mr. Blankenship, did they reserve the right to make a
private or personal sale themselves Y
page 35 ~ Witness : No, sir.
Mr. Dillon: You are positive you had the direct right to negotiate the sale Y
Witness: With Mr. Mitchell. I didn't have the right with
anybody else.
(Mr. Broaddus) :
Q. You didn't have the general agency to sell the warehouse?
A: No, sir.
Q. You asked them to sig'll a contract Y
A. They wouldn't do it. They said their lawyer had advised them not to. I hardly ever take a contract. I figure a
man's .word is worthAt this point, counsel for plaintiff announced themselves
through.
And the Defendants, to maintain the issue on their behalf,
introduced the following evidence, to-wit:

MR. C. A.. BLANKENSHIP,
the first witness for Defendants, being first duly sworn, testified:
DIRECT EXAMINATION.
By Mr. W. R. Broaddus, Jr.:
Q. Mr. Blankenship, are yon one of the partners that has
been operating the Plante.rs ·warehouse for sometime!
A. I am.
Q. Who is the other party?
A. Mr. J. D. NanCle.
page 36 ~- · Q. When did you go into the tobacco or warehouse business with Mr. Nance?
A. 1938.

-·~
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Q. Mr. Childress is suing you for commissions that he
claims you and M.r. Nance owe him in the amount of $1,500.00.
·when was the first time that you ever talked with Mr.
Childress about this property Y
A. It was the latter part of the tobacco season in 1940.
Q. How do you know that 7
A. In 1938, '39 or '40, we didn't have a very good season
either year; and we were more anxious to sell the property
at that time than any other time. Another thing that makes
me remember distinctly that it was in 1940 was that my wife
started paying· off our sales in 1941. She did not work there
in 1940.
Q. At the time Mr. Childress came there was your wife
there?
A. No, she was at home. She started at the beginning of
the tobacco season in 1941.
Q. Who started the discussion of· the sale of the warehouse?
A. Mr. Childress. He came to us and asked if we would
sell the property and I told him ''yes"., and "I would sell
anything· for the price''. And he asked what we would take,
"cash-on-the-barrel-head"; and I told him, ''$60,000.00.".
Q. He used that expression t
A. Yes. ''Cash-on-the-barrel-head.''
Q. Were you willing at that time to sell on any terms other
than cash¥
A. No.
pag·e 37 ~ Q. Why Y
A. Because I was heavilv involved and couldn't
very well clear up my obligations. ·
Q. How much did you owe on the warehouse Y
A. About $35,000.00.
Q. Did he tell you then who he was negotiating with!
A. He told me a few davs after that.
Q. Did he come back and see you again later on?
,
A. Yes, he said his client wouldn't pay $60,000.00, but he
thought he could get Fifty-five for it; and I told him we were
definitely not interested in Fifty-five, but would take sixty.
Q. Was that the same fall he .first talked to youY
A. Yes.
Q. Has he ever talked to you since?
A. I met him going in or coming out of the post-office, and
he made the remark, "Have you decided to come down?".
· And I said., "Heck, no, I am going up", and never did stop
walking'.
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Q. Do you remember when that was Y
A. It was some time last year.
Q. Some time in 19421
A I think it was.
Q. Has he talked to you at any time in 1943 about selling
this property f
A. No, sir.
page 38} Q. What was the first you knew that Mitchell
wanted to buy it-not through Mr. Childress T
A. We had been negotiating with the Peoples National
Bank in Rocky Mount to take over this loan; and they had
approached us through an agent there to buy this loan from
the State Planters Bank & Trust Company; and I had made
a trip to Rocky Mount, and they had written the State Plant-ers Bank & Trust Company asking them to let them take the
loan over. They, in turn, wrote to me and Mr. Nance that
thev would have to have a direct statement from us that we
desired them to take this loan over "before tbey could transf ~r
it. In a few days I saw Mr. Nance and discussed the matter
with him and told him we had better get this letter off; and
bP. said, "I happened to be down at the garage today and
Mr. Mitchell approached me about the warehouse'', and said,
''Let's hold off a few days and see what the developments
:are". And we never replied to that letter, and he asked Mr..
Nance to· bring me down to the garage..
Q. Did you meet J.\tir.. Mitchell at the warehouse at any
time~!
A. No, sh\
Q. Did you ever talk with Mr. Mitchell around at the ware110use after you talked with Mr. Nance?
.A. No, Mr. Mitchell asked ]\fr. Nance to bring me down to
llis place.
Q. Did you go down to his place?
A. Yes.
Q. What was discussed there?
A. We discussed the sale of the warehouse, and
page 39} Mr. Mitchell asked if we wouldn ~t take a little less,
and I told him I wouldn't take $59,999.99; that we
didn't care whether we sold it or not: that we had it where
we could handle it., and I wouldn't take one penny less .
. Q. Did you take him around after that and show him the
warehouse?
A. Yes.
Q. Did you get out of the car?
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A. Yes.
Q. What did you do! Q. We went all over the building~
Q. Did you discuss any terms of sale with him f
A .. Not at that" time I don't think. I told him we could
probably get together on the terms. He picked me ~ at my
liouse in his automobile and carried me to the warehouse on
a Sunday afternoon; and we went over the entire building,
and it wa:sn 't in the discussion that afternoon as to terms
other than I probably told him we cauld arrange some terms.
Q. Did you afterwards sell it to him on terms Y
A. Yes ..
Q. I believe those terms were read to the Jury this morning.
Mr. Broaddus: We have it understood that a copy of this
deed can be :filed in the record.
·
Mr. Joyce: .,That can be stipulated, that we
page 40 r agree to that.

A copy of said deed is herewith filed marked Defendants'
Exhibit No. '' A''.
DE,FENDANTS' E-XHIBIT NO. "A".

J. Clyde Mitchell
From Deed #34

C. A.. Blankensl1ip and J. D. Nance

TffiS DEED, Made this 3rd day of March, 1943, by ·and
between C. A. Blankenship and Ruth A. Blankenship, his
wife, J. D. Nance and Myrtle Nance, his wife, parties of the
first part, and J. Clyde Mitchell, party of the second part,
WITNESSETH: That for and in consideration of the sum
of Sixty Thousand ($60,000.00) :Qollars, of which amount
Twenty Thousand ( $20.,000.00) Pollars is cash in hand paid
by the party of the second part to the parties of the first
pa.rt, the receipt of which is hereby acknowledged, and the
balance of Forty Thousand .($40,000.00) Dollars is evidence<;].
by notes executed by the said J. Clyde Mitchell and _payable
a~ follows : Fifteen Thousand ($15,000.00) Dollars evidenced
by twenty (20) notes of even date herewith in the sum of
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Seven Hundred and Fifty ($750.00) Dollars each, of which
notes ten (10) are payable to the order of the said C. A.
Blankenship and ten (10) are payable to the order of the said
J. D. Nance, bearing interest at the rate of four (4%) per
cent from date, payable semi-annually; two (2) of said notes,
one·to the said C. A. Blankenship and one to the said el. D.
Nance, being payable each and every six (6) months after
date, together with interest due thereon; and, Twenty-five
Thonsand ($25,000.00) Dollars evidenced by twenty ( 20)
notes of even date herewith in the sum of Twelve Hundred
and Fifty ($1,250.00) Dollars each, of which notes ten (10)
are payable to the order of C. A. Blankenship and ten (10)
nre payable to the order of the said J. D. Nance, bearing interest at the rate of four (4%) per cent from date and payable semi-annually; two (2) of said notes to be payable sixtysix (66) months after date and two to be payable. on each and
every six (6) months thereafter until all of the remaining
eighteen notes have been paid in full, with accrued interest,
with the right of anticipation, as provided in a deed of trust on
the hereinafter described real estate, which is given to secure
the payment of the above mentioned notes and which deed
of trust is co-tempo:raneom;; herewith and a part of the same
transaction, the parties of the first part do hereby give, grant,
bargain, sell and convey, in fee simple, with general warranty
of title, unto the said J. Clyde Mitchell.

Q. This is Deed Book No. 1., page 214, in the Clerk's Office
of tl1e City of Martinsville. This deed specifies "$20,000.00
cash and the balance of $40,000.00 to be paid a.s follows : $15,000.00 evidenced by twenty notes of even date herewith in
th,3 sum of $750.00 each; and $25,000.00 .evidenced by twenty
notes of even date herewith in the snm of $1,250.00 each, of
wllich notes, ten are payable to C. A. Blankenship and ten
payable to the order of J. D. Nance". Are they the terms on
which the property was sold?
A. Yes.
Q. Were you willing to sell on those terms either in the fall
1
of 1940 or '41?
A. No.
Q. And your definite agreement with Mr. Childress was
that he c0uld only sell for cash T
A. Yes, sir.
)fr. Kennon C. Whittle objected to the foregoing question
ns being leading.
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0 . .A. Blankenship.
The Court: Did you get that from Mr. Joyce Y
Mr. Broaddus: I don't know. It is a bad habit we have
sometimes.

.
page 41

~

Q. At the time Mr. Mitchell approached you, did
you consider that Mr. Childress was interested in
this matter from his actions in any way Y

Objection by Mr. Kennon C. ,Vhittle of Counsel for Plaintiff.
The Court: He had better indicate what he did and said.
Q. Had Mr. Childress done or said anything except meeting you on the street once since the fall when this transaction took place, indicating that he was still interested in selling this warehouse Y
A. No, sir.
Q. So far as you know, after taking Mr. Mitchell to see it
shortly after your :first conversation, did he ever take Mr.
Mitchell there again t
A. Not that I know of.
Q. Did he ever take, so far as you know, anv prospective ·
"'
purchaser there except Mr. :M:itcbelH
A. No.
Q. Is there anything that I have ~ailed to ask you about
this case!
.A. No., sir, not that I know of. I couldn't state positively
that Mr. Childress ever took Mr. Mitchell there.
Q. But you heard that he had taken him f ,
A. Yes.

CROSS EXAMINATION.
Bv Mr. Kennon C. ·vi?'hittle:
·Q. Mr. Blankenship, as I understand it, you and Mr. Nance
owned this property at the time Mr. Childress approached
you about selling it?
page 42 ~ A. That is right.
Q. And you do tell the Court and Jury that Mr.
Childress did come and ask if he could ·sell the property for
you1
A. Yes, asked what we would take for it, and if we would
sell it.
Q. And you __told him that you would ; t~at you would sell
it for $60,000.00 T

C. A. Bl¢~-n~1iiP :3-;nd Jo~ D. Nance v. T_. J. ~µdress.
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John D. Nance .
.A. Yes.
Q. And I belieye the question of a commission was disicussecl there at the timeY
·
A. Yes.
' Q. And you agreed that-you would not agree to a 5%
-0ommissionJ but did agree that you would pay him $1,500.00
if he sold it?
,
A.. Yes, that is right.
Q. And later on, he did tell you that he had interested J.
<Jlyde Mitchell in the property Y
'A. That is right.
Q. And then later on, I believe, according to the date of
this deed, in March, 1943., you and Mr. Nance did execute a
deed to J .. Clyde Mitchell for $60,000.007
A. That is right.

MR. JOHN D. NANCE,
the 11ext witness for Defendants, b_eing first duly sworn4 testified=

DIRECT EXA1'IINATION..
page 43} By Mr. W.R. Broaddus, Jr...:
Q.. Mr. Nance, where do you live J
.A.. Sandy Ridge in Stokes Comaty..
Q. Are you in business in the City of Martinsville J
.A.. Nothlng only that warehouse business.
Q. When did you ,begin the warehouse business in Martinsville?
A. Well, for myself., it was 1938, but I worked out there for
l\fr. Harry Turner and Charlie.Marion for eight or nine years.
Q. Do you remember Mr. Johnson Childress coming to ·see
you and Mr. Blankenship with reference to the sale of your
property?
A. Yes.
Q. Do you remember when it wast
, A. I don't remember the exact date, but it was in November, 1940. I don't know whether it was just before or just
~fter Thanksgiving.
Q. It was right at Thanksgiving?
A. Yes.
·Q. What conversation took place between you, Mr. Blankenship and Mr. Childress!
A. Mr. Childress, I think, come to· see us about ten or eleven

I
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o'clock and we were busy at' sales; and he wanted to see us,
and we asked him to come back that afternoon about one or
two o'clock.. We went back in the weighing room, and he
asked would we sell the warehouse ; and we told him we would,
what we wonld take for it, "cash-on-the-barrel". That is
what he said, and Mr.. Blankenship doDe the talkpage 44 r ing and told 4im he would take $60,000.00 cash.
Q. The terms of '' cash 1 ', were they definitely
discussed and agreed upon T
A. Yes, sir. Mr. Childress-we were talking about the
commission for selling it; and I believe he said the commission was 5%; and we told him that we wouldn't pay it, and·
we agreed on 2l/z% or $1,500..00; and we told him we would
gi.ve him that if he wonld sell it for $60,000.00~ :Mr. Childress
come back a few days later and said he couldn't sell it for that
but could probably sell for Fifty or Fift:y-:fi.ve Thousand Dollars; and we said, uwe won"t take it; that you can just forget about the warehouse".
.
Q. You told him he could just forget about the warehouse!

A. Yes~
Q. Wnat did he s·ayf
A. He didn 1t say anything~
Q. Was Mr. Blankenship present at that timef

A. Yes.
Q. And you told him that he could forget about the sale oi
the warehouse; that you wouldn't sell for less than $60,000 ..00f
· A. Yes.
Q. Has he talked to yon about it since?

A. No.
Q. When was the nerl time that the question of the sale of

the warehouse came np, and who brought it upt
page 45 ~ A. About the 15th of February, 1943, I was down
.
at Mr. MitcheTI 1s and some of his men said Mr.
Mitchell wants to see you before you leave. It wasn't long
before Mr. Mitchell come out in the shop; and we got to talking; and he asked if we still wanted to sell the warehouse ;
and l said, ''We haven't thought so much about it". He said,
0
"I:f you are interested, yon and M:r. Blankenship, the next
time you are in town, come around to see me"'. I got in touch
with Mr. Blankenship, and we went around. I believe·, the following week. I generally come to town about once a week.
He asked us could we show him the warehouse in a few davs.
I told him I didn't live here, but Mr. Blankenship would show
it to him. And a short tnne IateJT, Mr. Blankenship told me
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John D. Nance.
he had showed it to him, and that he had taken an option on
it, and he later bought it.
Q. He bought it on the terms in the deed?
A. Yes.
Q. At the time Mr. Childress approached you, were you in ·
a financial condition to sell it on those terms at that timet
A. No.
Q. Approximately how much did you owe at the time Mr.
Childress came to see you about the sale of the warehouse?
A. Well, we owed the Bank at Richmond $27,000.00 and we
owed the First National Bank over here $9,000.00.
Q. $36,000.00 Y
A. Yes.
page 46 ~ Q. In February of this year, how much did you
owe on the warehouse!
A. About $17,500.00.
Q. Can you state to the Court and Jury whether the last
two tobacco seasons have been better or worse than the seasons prior to that f
A. They have been better. We couldn't have reduced our
loan down there if they hadn't been better.
Q. Mr. Nance, when did Mrs. Blankenship start working at
the warehouse?
A. 1941.
Q. Was she around there the fall when Mr. Childress and
l\fr. Blankenship came to see you about the warehouse?
A. She wasn't working there at that time.
CROSS EXAMINATION.

Bv Mr. Kennon C. Whittle:
·Q. Mr. Nance, I believe you run a store over here at Sandy
Ridge. North Carolina T
A. Yes.
.
Q. Do you run a place at Spencer, too?
A. No, I don't now. I sold that place in March, 1943.
Q. Were you clown here around the warehouse pretty much
during- the tobacco seasons when you operated the business?
A. About every day.
Q. Did you work there while the tobacco season was going
on?

pag-c 47
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A. Yes.
Q. Was the tobacco season ~oin~ on at the time

you made the contract with Mr. Childress to sell
your property?
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John D. Nance.
A. Yes. It was the winding up of the season. I don't know·
just the date.
·
Q. Do you remember whether it was the last day of the
season or not?
A. No.
Q. You did enter into a contract with Mr. T. J. Childress
that he could sell the property for $60,000.00 and that you
would pay him, if he would sell it, the sum of $1,500.00 for his
services?
A. Yes, sir.
Q. You say you don't know whether it was 2~% or
$1,500.00Y
A. I don't recall, but it was $1,500.00.
Q. Mr. Childress told you who his prospect was?
A. I don't think Mr. Childress told me. Mr. Blankenship
told me afterwards.
Q. That Mr. Childress' prospect was Mr. Clyde Mitchell,
who later bought the property for $60,000.00Y
A. Yes, sir.
Q. ·You were telling Mr. Broaddus that you didn't owe as
much in 1943 as you did in 1940. I believe what you said
the1·e, you were making something like $25,000.00 down here
at the warehouse Y
A. No. If I did, I wouldn't have wanted to sell it.
Q. How much did you reduce iU
.,

Objection by Mr. W. R. Broaddus, Jr.
The Court: You have brought out from him the
fact that in 1940 they wanted to sell for money to
pay their obligations., and in 1943, they had got
in better condition.
l\fr. Broaddus : ,Vhat difference does it make to this J urv
how much they made T
..
The Court.: I think that might be asked on cross examination.
l\fr. Broaddus: · I save t11e point.
page 48

~

A. I say this: I put money in it I made somewhere else.
I sold a store.
Mr. Whittle:
Q.. Then it wasn't because you had better years f
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A. We had better, but we didn't· make $25,000.00. · 1942
was the best year we had..
Q. And although that was a good year, you were still willing to sell the property for ~'60,000.00?
A. That is right.
Q. You said something about Mrs. Blankenship starting to
work for you in Nineteen and when!
A. 1941, down at the warehouse.
Q. You said she was not present at the time you made the
,contract between Mr. Blankenship, yourself and Mr.. Mitchell
{ Childress Y) 7
A. She was not .working there at that time.
Q. But she was working there in 1941 and 1942?
A. Yes..
1>age 49 } Q. She works there just like anybody else-she
was a bookkeeper, was she?
.li.. Yes, she paid off.
The Court: Who was present when this deed was executed

to Mr.. Mitchell, when the transaction was perfectedi :can
you recall f
.
.
·
·witness: Mr.. Broaddus., Mr.. Clift was there when the deed
was made..
The Court: Was Mr.. Childress there t
Witness: Nt>..
Mr. W.. R. Broaddus, Jr.: Did Mr: Chil'dress take any
part in the negotiations in 1'943 that c:aus-ed the sale of this
J>ropertv?
·witness: No, sir..
l\Ir. Whittle :

Q. I will ask you this question : Didn't you and Mr.
Blankenship, or both of you, say to Mr. J. Clyde Mitchell at
the time when you more or less secretly negotiated this sale
that, ''We want you to understand that we are not going to pay
nnv commissions on this sale¥''
A. No.
Q. Wasn't that said, and "That this $60,0.00.00 comes to
us, and tbat we are not going to pay any commission to Mr.
Cl1ildrei:-;s''?
A. No, sir. If his name was mentioned, I don't remember
it.
:Mr. Whittle:
question..

I want to ask Mr. Blankenship that same

Supreme Court of Appeals of Virgini~
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page 50

f

Mrs. C . ...4.. Blankenship'..

MR. a. A. BLANKENSHIP1
recalled by counsel for plaintiff, and testified:-

Examination by Mr. Kennon C. Whittle~
Q. Mr. Blankenship, when you closed this sale with J. Clyde
Mitchell, didn't you tell l\Ir. Mitchell at that time that you
were not going to pay any commissions on this sale 1
A. No.
Q. Was anything said about whether or not yon were going
to pay any commission to Mr. Childress?.A.. No, sir, nothing was said about any commission.

MRS. C. A. BLANKENSHIP.,
the next witness called on behalf of' Defendants, being :first
duly sworn, testified :
DIRECT EXAMINATION.
Bv Mr. W.R. Broaddus, Jr.=
·Q. Mrs. Blankenship, what is your first namef
A. Ruth.
Q. You are the wife of Mr. C. A. Blankenship?
.A.. Yes.
Q. Mrs. Blankenship did you hear anything about the sale
of this warehouse f
.A. 1\fr. Blankenship discussed it with me.
Q. When did you begfo working· at the warehouse f
A. 1941.

Q. Did he discuss it with you in the fall of '41 or '401
A. '40, before I ever started warking.
pa.~e 51 ~ Q. How are you positive .of that?
A. Well, he always discusses any business transaction with me like that, before be completes it.
Mr. ·whittle: I don't think that line of evidence is proper.
The Court: The answer isn't responsive to the question.
She has testified that she came to work in 1941, and that her
husband discussed it wit]1 her in 1940. I thought that was
the way she fixed it, that she began work in 1941,. and that he
diRcussed it with her in 1940.
Mr. Broaddus: T~at is the way I understood it.
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Mrs. C. A. Blankenship.
CROSS EXAJ\HNATION.
By Mr. Hannibal N. Joyce:
Q. Mrs. Blankenship, do you know whether the property
in question was owned by your husband or the corporation,
in 1940¥
A. It was changed.
Q. WhenY
A. I wouldn't like to say definitely. I can give you records
to show, because I have kept them all.
Q. You don't remember the date., is the question?
The Court: That is the question, ''Whether you remember
the date from your personal recollection".

Q. She stated the property was changed from
the corporation to these gentlemen, and she said_
she could get the recordA. No, but I think the record is better than my memory.
Q. You didn't see Mr. Mitchell or Mr. Childress around the
warehouse in 1941 when you worked there, did you Y
A. I did not.
Q. You didn't go around the warehouse any in 1940?
A. I went in the office one time.
Q. You remember now, that in the year 1940, you went in
the Planters vVarehouse one time?
A. I went in the office one time.
Q. Have you been in there since 1941?
A .. Every day that the market operated.
Q. Of course you have been in there during the last two
seasons?
A. Yes.
Q. When did you first recall that your husband discussed
the sale of tl1is propertv in 1940 ¥
·A I have known it all the time.
Q. You couldn't remembcn: the transfer of this property,
although you keep the records, although you did go around
with an unimportant date in your mind, "1940" that your
husband discussed the sale of the property with you 1
A. Common sense would give me tllat knowledge.
Q. That it was a particular year f
page 53 } A. Since I was not workinp: there at that time.
Q. You said that your husband discussed with
you sr Iling the prpperty Y
page 52 }
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A. Yes. He told me :Mr. Childress was the person that
contacted him first.
Q. Did he tell you who he was going to sell it tot
A. Not the very first time, but he later told me.
Q. At that time, you didn't have any interest in it. I ask
you if at the time your husband discussed the sale with you
it didn't belong to the corporation?
A. The corporation consisted of Mr. Blankenship and Mr.
Nance, which was the same thing as after it had been turned
back to them.
Q. Did he discuss with you the terms of sale Y
A. Yes, $60.,000.00.
Q. Did he tell you the commission that he was going to
pay Mr. Childress?
A. Yes.
Q. How much was that?
A. $1,500.00.
Q. Did he discuss with you whether or not Mr. Childress
was a real estate broker?
.A.- I have some knowledge of that. Should I tell iU
Q. Yes.
page 54 ~ A. I don't have to tell it.
Q. You· didn't know in 1942 that Mr. Childress
was a real l~state broker?
A. I have been informed of that.
Q. Where did you get your information?
A. :B.,rom very good authority.
1

The Court: I can't understand what you are getting at
there. How does she know whether or not this man has a
reul estate license in 1942? .
Mr. Kennon C. ·whittle: When this suit was brought, in
search of a defense for this action, they had tllis lady write
:md find out whether or not this man had procured a license.
·witness: I beg your pardon, I have never written a let~~

.

The Court: That is a perfectiy legitimate business action,
and what is to be gained by continuing to cross-examine this
woman-if he didn't have a real estate license in 1940-Mr. W. R. Broaddus, Jr.: If the Court please, in order
to clear up a statement made lJy Mr. Whittle, I want to introduce a letter written by me and the answer to me.
The Court: I have already stated that that is a
page 55 ~ perfectly legitimate business transaction to write
and find out whether or not he had the license.

i
J

I

j
}
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T. J. Childress.
Mr. Hannibal N.. Joyce: We didn't say it wasn't legiti:mate.. We just wanted to know when she learned. She stated
.she didn't care to .answer, -and we don't care to press h~.
Mr. W. R. Broaddus, Jr.. : If the Court please1 I wish tG
introduce in evidence a deed from the Planters Warehouse
:to C. A. Blankenship and J. D. Nance by deed dated the 17th
-0f November, 1939~ recorded January 29, 1940.; if these gentlemen will admit the deed is on record, I won't put Mr. Matt hews on to prove it..
·
.lVJr.. Kennon C. Whittle: Yes, that is all right, sir.

Mit T. J .. CHILDRESS,
recalled by counsel for plaintiff, testified:
DIRECT EXAMINATION.
By :M:1·. Hannibal N.. Joyce:
Q. Mr.. Childress, at the time you discussed the contract
with Mr. Nance and :Mr. Blankenship at the Planters Warel1ouse, do you lmow whether Mrs. Blank-enship was the.re -01"
notl
A. Yes, sir, she w-as sltting UJJ 011 a stool at a high .desk,
and Mr. Hogiie Roach ,vas sitting .at .a desk. Both of them
were in there and both were there when we came -out.
Q. vVas what ·she was doing there, apparently
page 5'6 ~ working there Y
A. 'She loo1rnd like it. She was handling checks
or something like that.

CROSS EXA.1\HNATION..

By ]\fr. "\V. R. Broaddus., Jr.:
Q. ,vbo else was in there f ·
A. S-ome old man that I reckon swept tbe floors. Mrs.
Blan1rnnship and Mr. Roach.
'
Q. 1rhey ·were the only ones in there working 7
A. I noticed Mrs. Blankenship because I spoke to her when
I went in, and she was sitting up there doing something· to
checks, and Mr. Hogie Roach was sitting in there doing some..
thing to the books.
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:M:R. J. CLYDE :MJTCHELL,
recalled by counsel for plaintiff, testified:
DIRECT EXAMINATION.

By Mr. Hannibal N .. Joyce:
Q. Mr. Mitchell, when you discussed the sale of this prop~rty with Mr. Blankenship and Mr. Nance, didn't they say
somethin~ about whether or not a commission was to be paid
Mr. Chilctress f
A. Mr. Blankenship said that "Mr..Childress may havespoken to me about that property sometime back, but he was
out of it any more. '1
Q. You don't know whether the word ''commission'' was
used or not?
A. I don't think so.
Q. But "He was out of it"f
A. Yes ..
page 57 ~

CROSS EXAMINATION.

By Mr. W.R. Broaddus, Jr.:
Q. And you replied that "Yes'' you considered him out
of it?
A. No, I don 1t remember saying that. I just said, "So he
is out of it", in reply to him.
Q. So you did say, "So he is out of it" Y
A. I didn't say it so far as I was concerned. I didn't have
anything to do with that part of it.
Mr. Broaddus: I£ the Court could adjourn at this hour,
there are one or two instructions tl1at I haven't gotten completed.
The Court: It suits me to adjourn at this time, but I am
not insisting·.
Mr. Kennon C. Whittle: Do we undel'stand that all of the
·
evidence is in?
Mr. Broaddus: I don't know about that. There are some
witnesses about certain matters that have developed here
that I didn't know about.
The Court: I will ¢ve you an opportunity to get them.
Mr. Broaddus: It will take a little time.
At this point in the proceedings., court was adjourned for
lunch.

C. A. B1~m~~,,s!ii:p. a~p. Jo.~n, D.. N~nce v..

'J'. ;J.. Childress. i9

When the Court reconvened after lu11:ch, the Jury was taken
o-µt of the Courtroom for the exchange and discussion of ins_tr~~tions b.y Counsel.
p~ge 5,8 ~

Mi;. Hannibal N. J, oyce: If· the Court please,
there is a rather iengthy instr-µction here t~at Mr~
Broaddus has offered. I don't think that we have ·anv objectfon to two of them~ Thqre is one that is object10nabfo in
~ever al particulars. "The Court instr'-'c.ts the jury" that the
burden is on the plaintiff, T. J. Childress, to prove by a preponderance of the evidence to the r-;atisfactio:p. of the ;jury t:µat
he entered into a contract during· the Fall of 1941 with the
mr~ers, Bla~rnnsl1ip and Nance, to sell their wa~;ehouse for
an agreed pdce and upon specified terms". ·we think that
is objectionable. I will haye to take this in sectiqns, 'because
it i~ ~o long.
'' And that ~e, C:µildress, was the procu~ing cause of the
sale mad~ by Blankenship and Nance to l\fitch~ll; that be was
the cause of the sale and execution of the deecl of barg·flin
and sale between Blankenship and Nance and Mitch~ll. '' I
t4ink l1e q.oes have to show that lie is the "proct,rh1g c~us~'~
unless. he is wro~1gfully interfereq with. ·"It watter~ 119{
that he µiay 1mve brougl~t the parties together, or that he
c:n;eat~d impr~sstons which later materially assisted ht tµe
con~mmlllation of th~ sal~. Uple~s lle prqd~ccd a contract of
sale or was the c~usc
mak+ng the complete sale and upon
the terms stipulated by the own~rs he cannot recover". We
contend that the law doesn't put that burden on a man where
th~ ow-µer l,l&s gone ahead, stepped in a:nd made the sale.
That is trueThe Court: Where he is wrongfully interfered
page 59 ~ with.
Mr. Hannibal N. JpyGe:
Or where he st~ps
in ahead and makes the sale. (continues to read instructiqn) '' Altboug·h the plaintiff, Childress, showed tlie property to fqe prospective purchaser, Mitchell, and interested him in buying it but never obtained an offer from
Mitchell to buv the property in auestion at the price and upon
terpis set by BlanlrnnshhJ and Nirµce, then the ph1tptiff cannot recover in this case.''
·
·The evidence here on a11 sides i~ tl1at he did obtain the price
and Mr. Na11ce testified that he refused to accept it. And tl1e
last part of the jnstruetion: "U the jury believe that, after
Childress had been allowed a reasonable timo within which
to produce a buyer and effoct a sale. and he faifocl to do so.
nnfl the owners reasonably thoug]1t that he had abandonaq
1

of
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his efforts to make a sale, he cannot recover a commission because of the fact that the purchaser is one whom he introduced, and the final sale is, in some degree, aided or helped
by his previous unsuccessful efforts." We think that is not
the law. Now I have got some-we have got. some authorities
here, and if Mr. Broaddus objects to our instructions, if Mr.
Broaddus will make his objections to our instructions nowMr. W. R. Broaddus, Jr.: Now, if the Court please, as
stated by the Supreme Court of Virg'inia in the case of
Lei,ght-Benson Realty ct Construct-ion Corporat,ion.
page 60 r v. J. D. Stone & Co., Inc., ''It is impossible to
reconcile either the expressions of the Courts or
the various cases involving· the commissions of real estate
brokers. There are, however, certain fundamental rules
which are everywhere recognized.'' This case was decided
in 1924. '' One of these rules is that such a broker can only
recover commissions by virtue of a contract, express or implied". That is the principle upon which a broker can recover for sales.
Now in another case decided in 1930, Clarke v. Gosby, et al.;
· this was the case of agents suing the broker for whom they
had been working. It seems that this broker would subdivide
properties, and he had certain agents that would go out and
solicit people to have them subdivided. And two of his agents
testified that they interested or talked to a certain man who
owned real estate; and thereafter, these people did no more
work on it. I believe there is some question about their agency
being· terminated. The court gave an instruction and the
Appellate Court said that instruction was misleading, but
that the said Instructions 3 and 4 offered bv the defendants
should have been g·iven. And this instruction I have offered
is based upon Instruction 4. This was the instruction offered by the defendants and refused by the Circuit Court
but hy the Appellate Court said should have been given.
(Reads· instruction) ; we contend there is no definite contract
in this case. There was a definite contract proven
page 61 ~ between the plaintiffs here ( referring to the case
of Clarke v. Cosby) and Clarke. "A broker is never
entitled to commissions for failing- to perform bis contract.
To entitle them to commissions they must succeed and they
take the entire risk of failure, for their reward comes only
as a consequence of their success. If they fail to procure a
contract, or abandon their efforts in endeaYoring to procure
a contract, they do not earn their commissions''. '' There may
be fair objection to the last clause of this instruction." The
Court says, "It seems to be substantially a quotation from the

0
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<opinion of this Court in Lei,qht-Benson Realty & Construction
Corp. v. J .. D. Stone &'; Co." The first part of it, I have in~orporated in my instruction. The Court said Instruction
No. 4 which was offered by the defendants and refused was
proper and should have been given.
(Mr. Broaddus read Instruction No. l, offered by the Plaintiff and objected to by Counsel for Defendants): ''The, Court
instructs the jury that if you believe from a preponderance
of the evidence that the Defendants entered into an oral contract with the Plaintiff, as alleged in the notice whereby they
agreed that he should sell the property in question for the
sum of $60,000.00, and that l1e should receive the sum of
'$1,500.00 commission on the sale. And that pursuant to said
,contract the Plaintiff found the prospective purchaser,
troduced him to the owners, and t11at the owners 'then sold
the property to the said prospective purchaser at the price
of $60,000.00, and that the Plaintiff was the propag·e 62 } curing cause of the sale, and that the Plaintiff at
· the time had never abandoned the contract and
that t11e Defendants liad never rescinded the contract, then
you shall find vour verdict for the Plaintiff in the sum rof

in-

'$1,500.00."

..

If a man says, '' I will sell my property')', and there are no
terms agTeed upon., I cannot conceive of t.ha.f being -a completed contract. That is our contention. According to his
contention. there were no terms. As I see it, he had no contract ln this case, because be had no terms to sell upon. He
must show that he had a contract upon an agreed price and
specified terms and that be, Childress, was the cause of a sale
being made by Blankenship and Nance to Mitchell. This
statement of the Supreme Court--that t.he mere fact that he
introduces the parties is not sufficient. Benson v. J. D .. St<J'fl,e
J; Co.
Mr. Kennon C. ·whittle: We ag-ree to tlmt.
(1\ir. Broaddus, continuing): According to ours, it was
1940. And according to his, it waR 1941. He never effected a
sale in this. He never got 1\1:itchell to the point that Mitchell
would agree to 1~av the price that tl1ese people wanted for
it. As a matter of fact, Mitchell says that Cllildress came
to him and wanted more than $60,000.00. The law says that
the burden is upon 11im to get the buyer to take it at a certain price, or be must be the cause of that; and it states that
although tl1e final sales are helped by his efforts,
page 63 } he cannot recover. Now, tl1at is not stern law on
him. TJ1e evidence here is that a man told him
be would like to buy another location, ancl Mi;. Childress of
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his own accord went looking- for it., and upon those terms and
conditions took all those chances, and now, he can't be heard_
to say that he can.'t be held amenable to the law. In other·
words, because he introduced the parties and talked to the:
purchaser several times, he can't. recover unless he perfected
the sale ..
I think this. instruction (Pla:intiff's· Instruction No. 1) offered by the plaintiff is insufficient, and I ask that the reasonr
stating· that that is thie law, be applied as the reason why this
shouldn't be given... (Reads instruction of Plaintiff) Now
I object to that because it doesn't set forth a complete cont:vact. To have a complete contract, they. must not only have:
a price, but how that price must be paid.. "I will take $60,000.00 for a piece of property''. And I don't think anybody
would think for a minute that a real estate broker would not
know the terms upon which that sale was to be made. How
could he interest anyone unless he knew he could give him
the terms? It is my contention, Sir, that upon his testimony,.
there is no contract here. (Reads from Plaintiff's instruction) '' And that pursuant to said contract the Plaintiff found
the prospective purchaser., introduced him to the owners, and
that the owners then sold the property to the said prospective purchaser at the price of $60,000.00, and that tl1e Plaintiff was the pi·ocuring cause of the sale, and that the Plaintiff at the time had never abandoned the contract
page 64 ~ and that the Defendants had never rescinded the
. contract, then you s11all find your verdict for the
Plahttiff in the sum of $1,500.00.''
Now the objection to that part is this: It states that he
wa~ the '' procuring cause'' of the sale.
The Court: It says "if" he was.
(Mr. Broaddus, continuing·): "If'' he was. "And that
the owners then sold the property to the said prospective
purchaser at the price of $60,000.00".
And it should be upon the terms. Now·, as a matter of fact,
tllis sale was made on different terms. The law is that so
far as Mr. Childress is concerned-when· he was given authority to sell it for $60,000.00, cash, and l'lwse people later
sold it £or $60,000.00 on terms., so far as that sale is eoncerned, Mr. Childress is a vohint.eer. I can find authority
ri~ht here for that statement. I think.
The case that I was quoting of Lr,ight-Benson Realty &.
Construction Corvoration, this sny~: '' Tl1e owner was endeavoring to sell its pl'operty in a localitv clesi.gnated as
Winona, and authorized the broker to sell it at the specific
price of $14,000.00, without making the broker its g·eneral
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agent or giving it any exclusive right to make the sale, but
merely authority to sell it for that price. The broker's agent
exl1ibited the property to two ladies, hereafter called the purchasers, who stated that they could !lot buy the property, unless as a part of the consideration they could expage 65 ~ change therefor a house and lot of their own, and
the agent of the broker replied that he had no authority to do this, but told them that he would see the owner.''
In this case., Mr. Childress had no authority to sell this
property for $20,000.00 cash, and $40,000.00 on terms.
The Court: Suppose he renders a sl,bsta.ntial service to
Mr. Blankenship and 1\1:r. Nance in bringing about that sale
and suppose they, without his knowledge, changed it from
''cash-on-the-barrel" to terms.
.
Mr. Broaddus: He is not suing on quantum 1neruit. He
is suing here for completing· a sale. I think this very case
here discusses that. ''"\Vithin a few davs thereafter the owner
made a contract with these ladies as p1.1rchasers at $13,000.00,
of which $8,000.00 was a credit allowed for the purcl1asers'
house taken in exchange." If they had g·one to Mr. Mitchell
and had sold it for $5fi,000.00, that would have been an entirely different situation. The owner sold this property for
$13,000.00 of which $8,000.00 was a credit. In this case he
had a limited authority to sell it for $60,000.00-according
to us.• for $60,000.00 ''cash''. He was never given any authority to sell it on terms, according to his own testimony.
There is absolutely no evidence here that Mitchell was ever
ready to buy this property for $60,000.00 cash, and the evidence is quite positive that he never made any sueh offer
to l\I l'. Childress on anv forms. He said he had a
page 66 ~ ·specific employment. He didn't have any general
employment in this case. The evidence is that the
only time Mr. Childress evPr came back, he told Mr. Nance,
"I mig·ht g-et yon $55,000.00". l\fr. Nance said. "Forget it;
it is off". He saw Mr. Nance. Mr. Nance testified tliat l\ir.
Childress said, "I think I can get you $55,000.00". He said,
"Forget it; it is off". Another time, he saw l\fr. Blankenship and said, '' Have you decided to come down?'' And he
said, "No., if anything, I am going· up".
I have no objection to N'o. 2 here.
Mr. Hannibal N . •Joyce: ,vhile Mr. Broaddus in his statement-and I am gfad to say we have the same cases here,
The Court: He is rea~ing· the part tbat is favorn ble to
l1im; and you are going- to read tbe pa.rt that is favorable to
vou.
~ Mr. Joyce: The Leight-Ben.<1011 case was decided in 1924,
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and all of the facts in all of the cases I have been able to
determine are diffe.rent from the case at bar. I have seen
nowhere where the case was determined in any of these
cases because they hadn't ag·reed on terms. In the LeightBenson case, tl1ere was a ·specific contract in which the broker
undertook to sell the property at $14,000.00. The case doesn't
state that there were any specific terms. As soon as the
broker contacted the people who finally boug·ht it, tbey stated.,
''we can't pay that price for it", but wanted to
page 67 ~ know from the broker if be would be willing to
take in trade some property which was valued at
$8,000.00. The broker said, '' I don't think we can do that'',
and that was the last the broker ever had to do with it. Later
on, the owner made a contract with these ladies at $13,000.00,
of which $8,000.00 was agreed to be a trade-in. Those were
the facts in the Leight-Benson case. The Court said, ''There
are, however, certain fundamental rules which are everywhere recognized, even if it may appear that they have not
always been observed. One of these rules is that such a
broker can only recover commissions by virtue of a contract.,
express or implied, with the owner". That doesn't say that
there has got to be terms. If Mr. Blankenship and Mr. Nance
didn't choose to tell this man beforehand what terms they
wanted to sell on, I don't see how that could affect the contract. I don't think that your Honor will find that it is ever
customary for the people to make the terms in advance.
The Court: I never had any dealings with real estate. All
I know about it is the cases that come into court.
Mr. J ovce: '' That the broker can onlv recover commissions by ~irtue of a contract, express or.. implied, with the
owner, and another is that the broker entitled to commissions must show that lie is the procuring cause of the
sale. * *" I don't think that the language '' propage 68 ~ curing· cause" means that he must be present and
help execute the deed. He was employed specifically to sell the property at $60,000.00. There was never
any general employment here. Now to go on with this case
(Leig·ht-Benson), in summarizing the general principles, the
Court says: '' A broker is never entitled to commissions for
failing to perform his contract. To entitle him to his co.mmissions he must succeed, and he takes the entire risk of
failure, for his reward comes only as a consequence of his
success. He may devote his time and labor and expend bis
money with ever so much devotion to the interests of the
owner, and yet, if he fails to procure a purchaser, abandons
his efforts., or his authority is fairly and in ··g·qod faith
t0rrninatccl, lie does not earn his commissions.''
4j,
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If they had written this man a letter or had terminated the
<1;ontract-it wasn't a contract that had any limitation as to
-:time. Either one of them could abandon it. Yet, neither
<0ne of them did. The purchaser says he didn't abandon his
~fforts.
Now here is a later case. It is the case of Patton, Temple
dJ William.son,, Inc.. v. R. TT'. Garnett, decided in 1926. The
.facts of that case were that the Defendant, Dr. Garnett (147
Va. 1009) the owner of this house, listed it with the real
•estate company to sell at the specific terms of $13,000.00.
They finally came to the specific terms of $11,000.00. That
was :finally the facts-another or.al contract entered into between the owner and the real estate company, without duration as to time.. The real estate dealer attempted
1mg·e 69} to sell the property, but never could sell it; that
thereafter and prior to the sale, the owner of the
property wrote to the real estate agent a letter and terminated
the contract; that after that, the owner of the property,, Dr.
Garnett, went to the purchaser who liad been interviewed by
the real estate agent and sold it for $10,000.00; but the Court
,of Appeals said it \\71ts a contract that was terminable by
-either party. They had failed to close that sale at that
-amount. Having terminated the contract, it ma<ile no differ-ence who he sold it to or what he sola It for.
.
''The principles of law govel'n"ing the ca·se are fairly well
'Settled in Virginia. The principal has no right durlng the
continuance of the contra-ct to ini:erfer~ with his operations
to that end." "So lf during· the existence of the contract
-a.nd while the broker is endeavoring to bring a . purchaser,
found by him, to the po'int of making an ·offer at the price
fixed by the owner, and the latter seeks out the purchaser
'SO found and sells to him at a lesser price, he may be made
liable to the broker.'' It seems to me that is clear; that it
· hits this case dlre~tlv. The onlv difference is ,vhere the
owner didn't sell chea'per. It seems to me that that covers
it well and clearly; tliat when we offer an instruction telling
the Jury that lf you believe there was a contract; that it
was made as alleged in the notice of motion; that it had
uot been terminated by either party: that the price was a
certain amount; that the sale was made by the procuring efforts of the real estate agent, when the contract
page 70 } was in force and effect, at the price agreed on and
when you belieYe that, you should find a verdict
for the plaintiff. This wasn't in issue in the Danville case,
hut he· sa~vs that is the g-cmeral, settled law in Virginia. As
Mr. Broaddus tl1ei·e., in the Leight-Bens on case didn't get the

56·

Supreme Court of Appeals of Virginfa

agreed price, it was a trade-in of other property. There is
a good deal of difference there. We have some other cases.
here, but this Danville case reiterates the general principles ..
The Court: How long did this alleged contract run, according· to the plaintiff's contention, from sometime in November, 1941, nntil what time?
Mr. Joyce: Until the date-he says he was still operatingunder ~he contract when lie talked to Mr. Blankenship in
February, 1943.
·
The Court: When they don't fix a time· limit, the duties.
must be performed within a reasonable time.
Mr. Joyce~ It ran about a year and five months, about
fourteen months there.
The Court: Let's see. You gentlemen have opposite
theories. w·ouldn't you consider the statement made by Mr~
Nance that "It is all off"; that that would be a termination
the contract'
Mr. Joyce: No, sir, because when Mr. Nance's partner,.
Mr. Blankenship., met Mr. Childress in front of the post-office
in February, 1943, and he said, "Have you come.
page 71 ~ down on the property?" and he said, "No, vle arethinking about going up."
·
The Court: If I had been in his place, I would have lost
interest if he had talked that way. If a man with whom I
bad a contract talked to me as indifferent as that, I would
regard it as terminated.
Mr. ,Toyce: But the facts are that he didn't quit.
The Court: That is your theory of the case.
Mr .•Joyce: We think our instruction (No. 1) is proper.
Mr. Kennon C. "Whittle: I think Mr. Joyce argued the last
pa.rt of this instruction (Defendants' Instruction No. ''A'')
offered by Mr. Broaddus. (Heads): "If the jury believe
that, after Childress had been allowed a reasonable time
within which to produce a buyer and effect a sale, and he
failed to do so, and the owners reasonably thought that he
had abandoned his efforts to make a snle, he cannot recover
a commission because of the fact that the purchaser is one
w11om he introduced, and the final' sale is, in some de~rec,
aided or helped by his previous unsuccessful efforts.'' Now,
aecording to our theory of this thing, is that these gentlemen Jmew that Childress was, ri~·]1t up until a few weeks
or a few days of the making of this sale, was 8till after this
man, Mitchell, and tryin,g· to induce him to buy the property. To show you that it was in their mind, whether they
wanted to rue out of this, Clyde :Mitchell says that the first
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thing they say, "That you understand that there
page 72 ~ ~~ no com~ission in this; that Childress is no
longer in it.'' I don't think that under this evidence, there isMr~ Broaddus: This J.S what Mr. Mitchell said. I had the
stenograph.er read it to m_e: "Mr~ Blankenship said that 'Mr.
Childress may have spoken .to ll?e about that property sometime back but he was out 0£ it anv more' '' ~
The Court: Mr. Broaddus, have you anything further to
say!
Mr. Broaddus: Just a minute. .I think it mig·llt be better
to put just a few words of arriendinent in this instruction,
(Defendants' !nstruction No. ''A"). I believe for the bene. ~t of t.}:le theories of both sic1es and the evidence in this case,
that there should be added these words:
"And by their state.ments to him showed that they had
rescinded his alleged contract.''
~fr. Broaddus amended his original Instruction ''A" by
interlining the above language.
Instruction No. 1, offered by the Plaintiff, was amended
Coiirt,
foiiows:

as

by the

"1.
'' The Court instructs the jury that if you believe from a
preponderance of the evidence that tl~e Defendants entered
into a~ oral contract witp. the r~aintiff~ as alleged in the notice whereby they a~Teed that h~ should sell the p'roperty in
question foi~ the sum. of $60,000.00, and that he should receive the sum of $1,500.00 commission on the sale. And that
pursuant to said contract the Plaintiff found the prospective
purchaser, introduce~ him tc;>.. the owners, and that the owners
theri sold the. property to the ,sai.d prospective purchaser at
the price of $60,000~00, ai:icl that the Plaintiff "\Vas the. procuring cause of the sale, and th~t the Plaintiff at the time had
never abandoned the contract and that the Depage 73 ~ fe1ida11ts liad never rescinded the contract, and that
: an unreasonable length of time for the sale of said
property Ju.~d not passed, thm~ you_ shall fihd your verdict for
the
Plaintiff.
.
·•, in the sum of $1,500.00. ''
-

'

Instruction No. ''A'', offered b~r Defendants, was amended
by the Court., as follows :
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''A".
"The Court instructs the jury that the burden is on the
plaintiff, T. J. Childress, to prove by a preponderance of the
evidence to the satisfaction of the jury that he entered into
a contract during the fall of 1941 with the owners, Blankenship and Nance, to sell their wareh.ouse for an agreed price,
and upon specified terms, and that he, Childress, was the procuring cause of the sale made by Blankenship and Nance to
Mitchell; that he was the cause of the sale and execution of
the deed of bargain and sale between Blankenship and Nance
and :Mitchell. It matters not that he may have brought the
parties together, or that he created impressions which later
materially assisted in the consummation of the sale. Unless be produced a contract of sale or was the cause of making the complete sale, by the owners, he cannot recover.
'' If the jury believe tlm t, after Childress had been allowed
a reasonable time within which to produce a buyer and effect
a sale, and he failed to do so., and the owners reasonably
thoug·ht that he had abandoned his efforts to make a. sale, and
by their statements to him showed that they had rescinded
hh; alleged contract, he cannot recover a commission because
of the fact that the purchaser is one whom he introduced,
and the final sale is, in some degree, aided or helped by his
previous unsuccessful efforts.''

Mr. vV. R. Broaddus, Jr.: Counsel for Defendants objects
to the giving of Instruction 1, as given, for the reasons set
forth in the oral argument to the Judge, and for the further
reai;;on that it does not cover the facts of the case, and does
not contemplate a completed contract between the owners and
the real estate ag-ent, and for the further reasons heretofore
stated in my oral arg·ument as to Instruction No. 1 before
amendment, which objections apply and are offered again at
this stage.
Mr. Kennon C. }'Tlrittle: Counsel for Plaintiff object to
the g·iving of Instruction ''A'' for the reasons heretofore
assig;ned., and for the further· reason that tlie instruction is
not responsive to the proof and to the pleadings, wherein
it deals with the time limit as set out in the inpage 74 ~ struction. And Counsel for Plaintiff object to the
Court's amending its Instruction :N' o. 1, inserting
therein that portfon of the instruction dealing· with the unreasonableness of the time-it being not responsive to the
pleadings; and the contract here in question being one in
w11ich there is no time limit specified.

'C. A. Blanlrenship·and John D. Nance v. T.,J. Childress. 5"9
'TJ1e J,ury was brought back into the Courtroom, and given
ilh•J following instructions by the Court:

·"1..

'' The Cou:rt instructs the Jury that if y-ou believe .from a
preponderance of the evidence that the Defendants entered
"into an oral contract with the plaintiff, as alleged in the no:tice, whereby they agreed that he. should sell the property in
·question for the sum of $60,000.00, and that he should re•ceive the sum -0£ $1,500.00 commission on the sale. And that
pursuant to said contract, the Plaintiff found the prospective
:purchaser, introduced him to the owners, and that the owners
then sold the property to the said prospective purchaser at
the price of $6Q,OOO.OO, and that the plaintiff was the procuring cause of the sale, a11d tliat the plaintiff at the time had
never abandoned the contract and that the defendants had
never rescinded the contract, and that an unreasonable length
of time for the sale of said property had not passed, then
you shall find youl' verdict fo.r the _plaintiff in the sum of
'$1,500.00. ''

., '2.
''"The Court Instructs the Jury tlmt altl1ougb the Plaintiff
must prove 11is case by a preponderance of evidence, yet this
does not necessarily·mean that he ·must prove it by the greater
number or witnesses. In ascerta'in"ing upon which side is
the preponderance of evidence the Jury should consider not
·only the number of witnesses, but also the"ir credibility and
the reasonableness of their testimonv when taken in connec~
tion with all the facts ·and circumstances of the . . _r:ase.. '"
¥ ,,

A'".

''The Court lnstr"ncts the jury fl1at tl1e burden ls on the
plaintiff, T ..J. Childress, to prove by a preponderpa~!'e 75 } ance of the evidence to tlrn satisfaction of the ,Jury
t11at he entered into a c011tract during the fall of
1941 with the owners, BlankenshiD and Nance, to Rell their
warehouse for an agreed price and upon specified tetm·s, and
t11at he, Childress, was the procuring cause of the sale made
l)y Blankenship and Na nee to Mitchell; that he w~s the cause
of the sale and execution of the deed of barg;am and sale
l1etween Blankenship and Nance and Mitchell~ It matters
110t that l1e may have broug·ht the parties together., o-r that
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he created impressions which later materially assisted in tn.e.
consummation of the sale. Unless he produced a contract of'
sale or was the cause of making the complete sale by the
owners, he cannot recover.
"Ii the .Jury believe that, after Childress had been allowed
a reasonable time within which to produce a buyer and effect
a sale, and he failed to do so, and .the. owners reasonably
thought that he had abandoned hi~ efforts to make a sale,.
and .by their statements to him showed tha:t they had rescinded his alleg·ed contra~t, he cannot recover a commission
because of the fact that the purchaser is one whom he introduced, and the final sale is, in some degree, aided or helped
by his previous unsuccessful efforts.n·

'"B"..
"The Court instructs the Jury that if ·they believe from
the evidence that the alfoged contract between Blankenship
and Nance and Childr~ss was entered into during the Fall
of 1940, or prior to February 1st, 1941, then they must find
for the defendants .. ' 1

' "0"'.
'' The Court instructs the Jury that before the plaintiff can
recover in this ca,se he must proye every material feature oi
his case by pi·eponderance of the evidence, to the satisfaction of the Jury.''

a

After hearing the arguments .of Counsel for Plaintiff and
Defendants., the Jury retired to consider its verdict, and after
deliberation, returned the following:

"We, tl1e Jury, :find for the .Plaintiff, Mr. T. J. Childress1
the sutn of Fifteen· Hundred Dollars.
''WM. S. ALTSCHULL, Foreman.''
page 76

~

WBEREUPON, the Defendants, ~y Counsel,
moved the Court to set aside the 'Verdict 0£ the
Jury upon the ground tnat the .Jury was improperly in-.
structed and nnon the further ground that the verdict of the
Jury was clearly contrary to the hnv ~nd evidence introduced
in ilie case, which motion of the Defendants, by Counsel; the

·c. A. Blankenship and John D . .Nance v. T.,J. Childress.
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,coux.t overruled, to which action of the Court., the Defend.tints excepted.
And the .followiD:g 01·de1· was .entered by .the Court.:
'' This day came the parties,, hy their attorneys, and the
defendants filed their plea of nil deb et, their special plea
.asserting that the alleged contract, if any, took place in the
iall of 1940, at which time the plaintiff was not a licensed
real estate broker and therefore he could not recover, to
which plea the plaintiff, by counsel, joined issue and the defondants filed their grounds of defense to all of which the
plaintiff r.eplied generally, and an issue being joined therefore came the following jury, called at Bar, to hear and de- ·
termine the issue between the parties., namely: H. T. Dillon,
;s. G. Lawing, vV. S. Altsclmll, F. D. Lambeth, A. B. Chard,
R. H. Oaldey and "\V. T.. Rutledge.. Thereupon, the plaintiff
introduced his evidence and the defendants introduced their
-evidence and the. Court instructed the Jurv as to the law in
the case. There~pon the case was submitted to the -.Jury ·and
.after considering the evidence and the instructions of the
.Court, they returned a verdict for the plaintiff as follows:
·'vVe, the Jury, find for the plaintiff, Mr. T ..J. Childress, the
·sum of Fifteen Hundred Dollars. vVm. S..Altschull, Foreman.'
'' Thereupon the def endnnts, ·by counsel, moved the Court
to set ·aside the verdict ·of the Jury upon the ground that
the .J-ury was improperly instructed and upon the further
ground tbat the verdict of the Jury was clearly contl·ary to
the I-aw a11d evidence introduced in the case_, which motion
of the defendants, by counsel, the court overruled and the
defcndants .excepted to the action of tl1e Court. It is tlrere...
fore considered by the Court tbat the plaintiff recover of
the defendants the sum of Fifteen Hundred
page 77} ($1,500.00) Dollars. And the defendants having
indicated their intention to apply to the Supreme
Court of Appeals of this State for a writ of error and .~u.per.sedeas to said judg1nent, it is accordingly ORDERED that
-execution on said judgment be suspended until the first day
of the Octo-bcr T·erm, 1943, of this Court, upon the defend·ants, or some one for tbem, within ten days from the rising
,of this Court, entering into bond in the sum of $100.00 to
-cover the costs of this Court, with good and sufficient surety)
conditioned .according· to law.''

Supreme Court of Appeds of Virginia
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· The foregoing order having been entered by the Court on
July 15, 1943.
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C. A. Blankenship and John D. Nance., therefore,.
tender this, their Bill of Exceptions No. 1, and ask
the Court to certify that it contains all of the evidence introduced in the trial of the said cause, the instructions to the
Jury and the order entered by the Court therein, and pray
that the same may be signed, sealed, and made a part of thei
record, which is accordingly done.
Given under my hand and seal on this the 30" day of August, 1943..

J. T .. CLEMENT (Seal)
Judge of the Circuit Court of the City
of Martinsville, Virginia.
Filed with me, this the 26 day of August, 1943.
J. T. CLEMENT (Seal)
Judge of the Oireuit Court of the City
of Martinsville, Virginia.
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I; Jesse D. Clift, Clerk of tlrn Circuit Court of
Martinsville., Virginia, do hereby certify that the
foregoing is a true transcript of so much of the record and
judicial proceedings of said Court as I have been directed
to copy in a certain notice of motion to recover judgment,
lately pending in said Court between T. J. Childress, Plaintiff
and C. A. Blankenship and .J. D. Nance, Defendants.
And I further certifv that the Plaintiff has filed with me
a written notice to the ··Defendants of his intention to apply
for a transcript of said record, which notice has been duly
accepted by Kennon C. Whittle, Attorney for T. J. Childress.
Given under my hand. this 8th day of September, 1943.
JESSE D. CLIFT, Clerk.
A Copy-Teste:
M. B. vYATTS, C. C.
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