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' entitled "Land Sales Contract' is attached hereto as Plaintiff's

i produced a purchaser who offered a contract on the property which

FICED

MAE £ 1982

JAKES E. KyUFRAGLE
Clerk of ths Circuit Court
MOTION FOR JUDGMENT 6¢ Fulrfax Coanty, Yo

" COMES NOW your Plaintiff, Long & Foster Real Estate, !

Inc., by Counsel, and in support of its Motion for Judgment against
the Defendant, Mary W. Clay, does state as follows:

1. That your Defendant, Mary W. Clay, is the owner
of a certain parcel of real property containing 12.4857 acres
located on Route 29/211 at Cub Run near Centreville, Virginia in
Fairfax County, Virginia, designated by County Tax Map - Reference
No. 64-1-01-0018 and more particularly described in Will Book
285, page 611 among the records of the Celrk of the Circuit Court
of Fairfax County, Virginia.

2. That on or about November 15, 1981; your Defendantu
entered into and signed a Listing Agreement with your Plaintiff
Long & Foster Real Estate, Inc., through its Sales Associate,
Rita Marsh to sell the aforesaid real estate. A copy of the
Listing Agreement is attached hereto as Plaintiff's Exhibit "A"
and is made a part hereof.

3. That your Plaintiff is a corporation in good standing

organized under the laws of the Commonwealth of Virginia engaged'

in the business of real estate sales and management.

4. That pursuant to the aforesaid Listing Agreement '
your Plaintiff through its sales associates sought a ready, williné
and able purchaser‘for the property.

5. That on or about December 19, 1981 your Plaintiff

4
!
}
i
i
I
{
i
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was accepted and signed by your Defendant. A cépy of that contract
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Exhibit "B" and made a part hereof.
6. That on or about December 28, 1981 the Purchaser,

Jim L. Blevins did appear at the time and place designated for

sIttlement, and then and there paid all sums due, executed all

pers, -and performed all necessary acts required of him, as

P
I Burchaser, to complete settlement under the said "Land Sales
c .

ntract'.

7. That your Defendant has refused and/or failed to
complete settlement under the "Land Sales Contract" without
justification based in law. |

8. That pursuant to both the Listing Agreement and the
and Sales Contract", your Plaintiff is entitled to ten percent
(ﬁﬂ?) real estate commission because a buyér who was ready, willing
d able was found and performed under the contract, due to the

efforts of the Plaintiff.

' 9. That your Defendant has ﬁailed and/or refused to
y your Plaintiff the ten percent (10Z) real estate commission
e in the amount of Thirteen Thousand Dollars ($13,000.00).

10. That your Defendant is in breach of both the Listing
ﬁjreement and/or the "Land Sales Contract" with respect to payment
the real estate commission of ten percent (10Z) in the amount

of Thirteen Thousand Dollars ($13,000.00) due your Plaintiff.
WHEREFORE, your Plaintiff prays that your Plaintiff be

warded a monetary judgment against your Defendant, Mary W. Clay,

the amount of Thirteen Thousand Dollars ($13,000.00) plus the

icgst of this suit and interest from the date of the Defendant's

LONG & FOSTER REAL ESTATE, INC.

BY: ﬂ&

Counsel

‘Manassas, Virginia 22110
ptione: 631-1610



GROUNDS OF DEFENSE

COMES NOW the Defendant/Counter-Claim Plaintiff,
MARY W. CLAY, by counsel, and for grounds of defense to the
Motion for Judgment exhibited against her herein, avers as

follows:

1. That the allegations contained in Paragraph
numbered 1 are admitted.

2. In answer to the allegations contained in
Paragraph numbered 2 of the said Motion for Judgment, your

Defendant admits that she entered into and signed the Listing
~ Agreement, a copy of which is incorporated into the said Motion

for Judgment, as Plaintiff's Exhibit "A." Your Defendant avers
that the said agreement speaks for itself as to the terms and
provisions. All other allegations contained in the said Para-
graph numbered 2 not specifically admitted are hereby denied.

3. Your Deféqdant i; without sufficient knowledge or.
information to form a belief as to the truth of the matters
alleged in Paragréphs numbered 3, 4 apd 6 of the said Motion
for Judgment and, therefore, denies the same.

4., Your Defendant denies so much of the allegations
in Paragraph numbered 5 of the Motion for Judgment as alleges
that a pufchaser produced by the Pla%ntiff offered a contract
accepted by the Defendant. Further answering the allegations
of the said Péragraph numbered 5, your Defendant avérs that the
Plaintiff, through its agent, RITA MARSH, prepared for your
Defendant's signature, a document entitled "Land Sales Contract"”
which the Plaintiff required your Defendant to sign prior'tO‘

the time that it was presented to a purchaser for execution.

—




‘ouxr Defendant denies that she accepted the contract offered by
he purchaser as the same is reflected in Exhibit "B" to the

aid Motion for Judgment by reason of'the fact that the Plaintiff
by and through its agent, RITA MARSH, in breach of its fiduciary
duty to your Defendant, misrepresented to-your Defendant the
contént and import of the said Exhibit B so as to compel your
Defendant's execution of the said document despite the fact that
the said document contained terms and provisions inconsistent
with and contrary to the terms and conditions specified in the
contract of employment between the Plaiﬁtiff and your Defendant.
5. The allegations contained in Paragraphs 7, 9 and 10
mwf the said Motion for'Judgment are denied.

6. The allegations contained in Paragraph numbered 8

pf the said Motion for Judgment are denied. Further answering,
your Defendant avers that the Plaintiff, through its agent,

RiTA MARSH, in total disregard of its fiduciary duty to your
Defendant, knoﬁingly failed to disclose to your Defendant that.
the document entitled "Land Sales Contract" contained terms and
provisions contrary to the terms and cqnditions specified in the
pontract of employment between yéur Defendant and the Plaintiff
gnd contrary to the terms and conditions which your Defendant

informed the Plaintiff that she would accept in a real estate

gales contract offer. Notwithstanding the Plaintiff's knowledge
f the terms and conditions which wefe acceptable to your
efendant, and in breach of its fiduciary duties to your
efendant and for the purpose of inducing your Defendant to méke
e offer cqntained in the "Land Sales Contract" incorporated
into the said Motion for Judgment as Exhibit B, the Plaintiff, by
End through its agent, RITA MARSH, knowingly and intentionally
Fisrepresented to your Defendant the terms and conditions set

v oren e
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forth in the said "Land Sales Contract." In reliance upon said
misrepresentations, your Defendant executed the said "Laﬁd Sales
Contract," all to her detriment. On accéunt of the said breach -
of fiduciary.duty, failure to disclose and misrepresentations by -
the Plaintiff, through its agent, RITA MARSH, the Plaintiff has
forfeited its right to receive any real estate commission in the
premises.

WHEREFORE, having fully answered, your Defendant prays
that the said Motion for Judgment may be dismissed and that she .
be awarded her costs and attorney's fees in this behalf expended.

COUNTER-CLAIM

COMES NOW the Defendant/Counter-Claim Plaintiff,

MARY W. CLAY, by counsel, and files this Counter-Claim against
~ thé Plaintiff/Counter-Claim Defendant, LONG & FOSTER REAL

ESTATE, INC., and against the Counter-Claim Defendant and Third
Party Defendant, RITA MARSH, and 'in support thereof, respectfully
avers as follows:

1. That your Defendant/Counter-Claim Plaiqtiff,

MARY W. CLAY (hereinafter "Mrs. Clay") is the owner of a certain

pafcel of real property containing 12.4857 acres of land located

on Route 29/211 aﬁ Cub Run near Centreville, Virginia, in Fairfax
County, Virginia.

2. Mrs. Clay employed the Plaintiff/Counter-Claim
Defendant, LONG & ?OSTER REAL ESTATE, INC. (hereinafter "Long &
Foster"), and the additional CounterTClaim Defendant; RITA MARSH
(hereinafter "Marsh"), to.obtain a pﬁrchaser ready, willing and.
able to purchase the said real estate upon the terms and
conditions set forth in the employmenf agreement between the
parties, a copy of which is attached hereto and incorporated

herein by this reference.

S




3. At the time of her employment of Long & Foster and
Tarsh, Mrs. Clay advised Long & Foster, through‘Marsh, and

arsh, that the said real property was encumbered by deeds of

.rust which Mrs; Clay intended to pay off as she was unable to
ontinue to make the periodic payments thereon. Mrs. Clay
urther advised Long & Foster and Marsh that she intended to

ay off the said deeds of trust from the proceeds of sale of the
eal property as she had no other source of funds sufficient to
so. Mrs. Clay advised Long & Foster and Marsh that she was
nwilling to take back a purchase money note but required payment
n cash from a purchaser. For thesé reasons, the printed Listing
greement form containing the employment agreement between the

arties was marked up by Marsh prior to its execution to reflect

Ehat Mrs. Clay would not take back a deferred purchase money note

nd trust and to reflect that the property was to be sold free
pf any existing encumbrances.

4, Thereafter, Marsh discussed the potential purchase
nf the real prbperty with Jim L. Blevins, Mrs. Clay's tenant who

had leased the property from Mrs. Clay for a number of years, and

wWho was and is a friend of Marsh's and Marsh's husband. On the
Jvening of December 19, 1981, and subsequent to the said
iscussions with Blevins, Marsh prepared and presented to Mrs.

lay the document attached hereto as Exhibit "B," but without

purchaser's signature thereon. At that time, Mrs. Clay asked

sh repeatedly to explain the meaning of the handwritten lan-
‘uage thereon which recited "Seller agrees to hold the

emaining balance..." and "...seller agrees to subordinate a

ona fide construction loan." Marsh failed and refused to
‘fplain the.significance or the purport of the said language and,
gcting within the scope of her actual and/or apparent authority

s agent for Long & Foster and with the intent that Mrs. Clay

6




rely on her representations, Marsh represented to Mrs. Clay
that the language would make Mrs. Clay's property "more valuable"
and that the document met Mrs. Clay's tefms and conditions as
the Same weré set forth in the Employment Agreement between the
parties. Marsh further indicated to Mrs. Clay that it was
essential that she execute the document at that time and refused
to allow Mrs. Clay the opportunity to retain the document for
review and execution at a subsequent time.

5. In reliance on the said misrepresentations of Long
& Foster and Marsh, Mrs. Clay executed the said décument which,
upon information and belief, was thereafter presented to and
executed by Jim L. Blevins. |

6. In consequence of the said misrepreseﬁtation,»
nondisclosure and breach of fiduciary duties by Long &.Foster
and Marsh, Mrs. Clay has been damaged in that she has been

required to obtain counsel to negotiate a resolution of the claim

by Blevins for the performance of the undertakings contained in
the said Exhibit B and has been compelled to enter into a
subsequent agreement with Blevins under the terms of which Mrs.
Clay is required to accept a deferred pufchase money promissory
note iﬁ the amount of $100,000.p0. Mrs.. Clay has been further
damagéd in consequence of the said wrongful acts of Long & Foster
and Marsh in that she has lost the present use of the said
$100,000.00. .

- WHEREFORE, the premises considered, Mrs. Clay prays
judgment against the Counter-Claim Defendant and the additional
Counter-Claim Defendant in the amount of $40,000.00, together

with interest thereon and reasonable attorney's fees.
THIRD PARTY MOTION FOR JUDGMENT

COMES NOW the Defendant, MARY W. CLAY, by counsel, and

7




Ls and for her Third Party Motion for Judgment against RITA
MARSH, (hereinafter "Marsh"),.respectfully avers as follows:
1. The Plaintiff, LONG & FOSTER REAL ESTATE, INC.,
‘has filed a Motion for Judgment against your Defendant, a copy
[ |of which is attached hereto as Exhibit "C."

2. The claim of Long & Foster Real Estate, Inc. as

et forth in its Motion for Judgment is based on your

efendant's execution of a document denominated in the said
otion for Judgment'as "LLand Sales Contract." The executidn of.
the said document by your Defendant was obtained by the
Fisrepresentations, nondisclosure and breach of fiduciary duty
of the Third Party Defendant, all as more fully set forth in the
Counter-Claim filed herein by your Defendant, a copy of which is
attached hereto and incorporated herein by this refefence.

3. By reason of the foregoing, if the Plaintiff

recovers against your Defendant upon the cause of action set
forth in the said.Motion for Judgment, the Thirvaarty Defendant

is liable over to your befendant for tﬁe amount of any such
recovery.

WHEREFORE, the premises considered, your Defendant,
MARY W. CLAY, demands judgment of the Third Party Defendant, RITA
MARSH, indemnifying your Defendant for any judgment which may

be entered against her in this action and for any damages which

she may suffer as a result thereof.

MARY W. CLAY
By Counsel

REES, BROOME & DIAZ, P. C.

for Mary W. é}ay
besburg Pike, Suite 810
Vienna, Virginia 22180

(703) 790-1911
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CERTIFICATE OF SERVICE

I hereby certify that a true copy of the foregoing
Grounds of Defgnse, Counter-Claim and Tﬁird Party Motion for
Judgment was mailed, first class mail, pdstage prepaid, to
Martin L. Croéss, Esquire, Compton, Compton & Potter, Counsel for .
Long & Fostér Real Estate, Inc., 9315 Grant Avenue, Manassas,

Virginia, 22110,on this 1lst day of April, 1982.

R’ C:\ Diaz




GROUNDS OF DEFENSE

TO
COUNTERCLAIM

COMES NOW the Plaintiff/Counterclaim Defendant, Long &

Foster Real Estate, Inc., by counsel, and for Grounds of Defense
to the Counterclaim filed herein by the Defendant /Counterclaim
Plaintiff does state as follows:

1. That your Plaintiff/Counterclaim Defendant admits
the allegations of Paragraph 1 of the Counterclaim.

2. That your Plaintiff/Counterclaim Defendant admits
he allegations of Paragraph 2 of the Counterclaim, except that
he Plaintiff/Counterclaim Defendant expressly denies that the
mployement agreement attached to the Counterclaim is, in all
espects, a true copy of said employment agreement.

3. That your Plaintiff/Counterclaim Defendant denies ':;:

Tt

he allegations of Paragraph 3, 5 and 6 of the Counterclaim.

4. That your Plaintiff/Counterclaim Defendant denies

the allegations of Pragraph 4 of the Counterclaim, except that
your Plaintiff/Counterclaim Defendant admits that Marsh discussed.

the potential purchase of the real property with Jim L. Blevins.
WHEREFORE, your Plaintiff/Counterclaim Defendant prays

+—

nat the Counterclaim asserted against it by the Defendant/

ounterclaim Plaintiff be dismissed and that the Plaintiff/Counter-

L% ]

ﬁaim Defendant be awarded cost on its behalf expended.

s

LONG & FOSTER REAL ESTATE, INC.

By




%A
- MARTIN L. CROSS, Esquire

+ Compton, Compton & Potter
9315 Grant Avenue
Manassas, Virginia 22110
361-2106

CERTIFICATE o
I hereby certify that this /§ #4 day of April, 1982, that
" a copy of the foregoing was mailed, postage prepaid, to Raymond
J. Diaz, Esquire, 8133 Leesburg Pike, Suite 810, Vienna, Virginia :

22180, counsel for the Defendant/Counterclaim Plaintiff.

RSP i

MARTIN L. CROSS
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GROUNDS OF DEFENSE

10

THIRD PARTY MOTION FOR JUDGMENT

COMES NOW, the Third-Party Defendant, Rita Marsh, by
counsel, and for her Grounds of Defense to the Third-Party Motion
for Judgment filed herein, does state as follows:

1. That your Third-Party Defendant admits the allega-
tions of Paragraph 1 of the Third-Party Motion for Judgment.

2. That your Third-Party Defendant denies the allega-
tions of Paragraphs 2 and 3 of the Third-Party Motion for Judgment.
WHEREFORE, your Third-Party Defendant prays that the i
Third-Party Motion for Judgment asserted against her be dismissedﬁ

and that she be awarded her costs on her behalf expended. :
RITA MARSH i

by DS Z s

Counsel i

L= 2l
ARTIN L. CROSS, Esquire
ompton, Compton & Potter
315 Grant Avenue '
Manassas, Virginia 22110

361-2106 |
CERTIFICATE ;

I hereby certify that a copy of the foregoing was this :

1§+, day of April, 1982, mailed, postage prepaid, to Raymond J. :

N

Diaz, Esquire, 8133 Leesburg Pike, Suite 810, Vienna, Virginia

22180, counsel for the Defendant/Third-Party Plaintiff,

= ‘

RTIN L. CROSS

12




ORDER

UPON the joint motion of the parties and for good
cause shown; it is hereby,

ADJUDGED, ORDERED and DECREED that RITA MARSH be, and
she hereby is, ‘joined as a party in the captioned action.
Leave is herepy granted to the said RITA MARSH to make her
defenses to the causes of action against her in the
Counter-Claim and Third Party Motion for Judgment within 21
days of the date hereof.

AND, THIS ACTION Iz‘pONTINUED.

ENTERED this /% day of __ , 1982.

WE ASK FOR THIS: JUDGE

‘REES, BROOME & DIAZ, P.C.

esburg Pike, Suite
.Viénhay/Virginia 22180
(703) 790-1911 x
Counsel for Mary W. Clay

SEEN AND AGREED TO:
COMPTON & POTTER

By: 1:;zf§§;/434’

Martin L. Cross, Esquire

9315 Grant Avenue

Manassas, Virginia 22110

Counsel for Long & Foster
Real Estate Inc., and
Rita Marsh

3697B/jlc
13




g

iwttnesses, and the weight of the evidence. You may consider the

INSTRUCTION NO. /4‘ ]

You are the judges of the facts, the credibility of the

apﬁeérance and manner of the witnesses on the stand, their intelli1

ce, their opportunity for knowing the truth and for having i

erved the things about which they testified, their interest i

in the outcome of the case, their bias, and, if any has been shown,

-t

believable testimony of any witness, you may discard or accept,

ider it in connection with the other evidence in the case. You

the case, you may determine which witnesses are more believable

and weigh their testimony accordingly.

gir prior inconsistent statements.

While you have no right to disregard arbitrarily the
\ whole or in part, the testimony of any witness when you con-

re entitled to use your common sense in judging any testimony.

From these things and all the other circumstances of

K

14




INSTRUCTION NO. 3 ,

You must not base your verdict in any way upon sympathyé
~bias, guesswork or speculation. Your verdict must be based solely&

.upon the evidence and instructions -of the court. '

15
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1]

INSTRUCTION No. O

Your verdict must be based on the facts as you find

3Jhem and as the law contained in all of these instructions:

The issues in this case are:
1. Was there a contract between the parties?
2. 1If there was, did the Defendant break it?

On these issues the Plaintiff has the burden of proof.

<:gZ}‘Eiﬂ::22=3lain:i££_bréach_he:-ﬁidueéery—éﬁey-to the

Defedanshyfailing—to-diseclose—the-meaning of
"subordinaticnl-to her?

On this issue, the Defendant has the burden. of proof.

4.. If the Plaintiff is entitled to recover, what is
the amount of her damage?

On this issue the Plaintiff has the burden of proof;

5. 1If the Defendant is entitled to recovey what is the
amount of her damages?

Your decisions on these issues must be governed by the

nstructions that follow.

16




INSTRUCTION NO. C

Your verdict must be based on the facts as you find
them aﬁd as the law contained ipn all of these instructions:
The issues in this case are:
1. Was there a contract between the parties?
2, If there was, did the Defendant break it?
On these issues the Plaintiff has the burden of proof.
B.Q”u%??a arsh induced Mrs. Clay to sign the Land
Sales Contract by failing to explain that the
contract contained terms different from the ‘
terms described inithe listing agreement?
On this issue, the Defendant has the burden of proof.
4., If the Plaintiff is entitled to recover, what is
the amount of her damage?
5. If the Defendant is entitled.to recover what is the
amount of her damages? -

Your decisions on these issues must be governed by the

instructions that follow.

17



INSTRUCTION NO. 7D :

You shall find your verdict for the Plaintiff if it
proved by the greater weight of the evidence that:

1. There was a contract between the parties and

2. The Defendant breached the contract by by refusing :
i

1

to pay the commission.
You will find your verdict for the Defendant if: i
1. The Plaintiff failed-to prove either or both of thei
elements above, or if
2. The Defendant has proved by the greater weight of |
of the evidence that the Plaintiff breached its

-L .
/ /fz
duties to her % o fully disclose the

information to the Defendant.

18



“he must.prove that issue by the greater weight of all the evidénceé

INSTRUCTION NO. &

When a party has the burden of proof on an issue, then |

J

§;This is sometimes called the preponderance of the evidence. It

is that evidence which you find more convincing. The testimony

- of one witness whom you believe can be the greater weight of the

evidence.

19



X

A contract is an agreement between two parties.

t be an offer by one party and an acceptance by the other party

consideration.

<0

INSTRUCTION NO.

A~ .

There




INSTRUCTION NO. G

The parties to a contract must be competent. A person

;is competent if he is capable of understanding the nature and the

”effect of the contract.

<1




| INSTRUCTION NO.__ A4 |
i ' : g
| i
’ The contract should be considered as a whole; no part of
"it||should be ignored. The contract should be interpreted to give i
“efffect to each of the provisions in it. No word or phrase in con-!
: |

!

" tract should be treated as meaningless if any meaning which is

)

‘ regsonable and consistent with other parts of the contract can be ;

given to it. |

il

22




INSTRUCTION NO. _7.

A party is excused from his failure to perform a con-
f; - 3 ’
. tract if he was induced to enter into the contract by fraud, A
party who relies on fraud as a defénse must prove it by clear and

convincing evidence.

L o
i | )
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INSTRUCTION NO.

clLar and convincing evidence, he must produce evidence that

.

When a party has the burden of proving an issue by

cremtes in your minds a firm belief or conviction that he has

Pr¢

>Wed the issue.

<4




/ INSTRUCTION NO. £

A real estate agent is entitled to his or her commission
when he produces a purchaser who is ready, willing énd'able to
buy on the terms authorized by the seller in the listing agreement,
or én terms that are acceptable o -the seller, irrrthetamd—s=les é
If an agent has done this, then she is entitled to her

_ commission e©

otlatlons for -
"ehawy—ppo,-/’ S he hAS /t/m‘\ﬂb
), SUX 1S Ot puh-wed fo ,{MWSM-

ot o e o 10
“77149” . gMW - SM{SMW

do bk WWSS?w—‘
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INSTRUCTION NO. K

A real esfate agent is entitled to his or her comm;ssion
when he produces a purchaser who is ready, willing and able

to buy on the terms authorized by the seller in the listing
agreemen£ or on terms that are acceptable to the seller.

If an agent has done this, then she is entitled to her
commission. And if she has not done so, she is not entitled to
her commission. The burden of proof is on the plaintiff to

prove that she is entitled to her commission.

e

26




A broker has a duty to deal with the seller in good

]

.close to the seller all facts within his knowledge which might

have influenced the seller in his decision to sell.

T/
D

W

2?7

INSTRUCTION NO. £

ffaith; he is not entitled to a commission if he failed to dis-




" ab

';wa

A purchaser is ready, willing and able to buy if he
nts to buy and if he will have the necessary financing avail-

le at the closing settlement.

INSTRUCTION No. A7




/
INSTRUCTION NO. A

The Court instructs thé jury that as a métter of law,

. one who .accepts the benefits of a contract made for her by her
agent is bound by the contract, and must take such contract as
made with its burdens as well as its benefits. And even though

Hyou may believe from the evidence that the acts of the agent were
'not authorized by the Defendant, and if you further believe from

”the evideﬁce that the Defendant took the benefits of the contract

?made in her behalf, then the Defendant is bound by the contract

‘made by Mrs. Marsh.

29




.iNSTRUCTiON NO. _A__ I . ‘»)/p
R

You are the judges of the facts, the credibility of the

itnesses, and the weight of the evidence. You may consider
the appearance and manner of the witnesses on the stand, their
iiﬁtelligence, their opportunity for knowing the truth and for
having observed the things about which they testified, .their
interest in the outcome of the case; their bias, and, if any
have been shown, their prior inconsistent statements.

While you have no right to disregard arbitrarily the
believable testimony of any witness, you may discard or accept, -
in whole or in part, the testimony of any witness when you
consider it in connection with the other evidence in the case.
You are entitled to use your common sense in judging any
testimony.

From these things and all the other circumstances of the
case, you may determine which witnesses are more believable

and weigh their testimony accordingly.

e

30
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INSTRUCTION NO.
U);\(lp

You must not base your verdict in any way upon sympathy,
bias, guesswork or speculation.’ Your verdict must be based

solely upon the evidence and instructions of the court.

31



INSTRUCTION NO. _C__ g | 4/«"‘)) e

Al

The burden of proof is on the plaintiff to prove that
its agent produced a purchaser ready, willing and able to
buy on terms authorized by Mrs. Clay. If the plaintiff
hés not done this, it is not entitled to a commission and you

shall find your verdict for Mrs. Clay.

32



INSTRUCTION No. D 4 | wglz‘a?/
W

When a party has the burden of proof on an issue, then he'
must prove that issue by the gréater weiéht of all the evidence.
This is sometimes called the preponderance of the evidence. It
ié that evidence which you find more convincing. The testimony

of one witness whom you believe can be the greater weight of the

evidence.

33



INSTRUCTION NO. E 7

Interpretation of a contract is primarily a determination
of what the parties intended.. In determining their intent you
may consider the words they used. The words should be given
their plain and ordinary meaning unless an obviously different
meaning is apparent. You may also consider the subject matter
of the contract, the situation of the parties, the purpose of
the parties in making the contract, and the surrounding

circumstances.

wrx
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INSTRUCTION NO. F:' CV ' My/

cwﬂ)
W

The contract should be considered as a whole; no part
of it‘should be ignored. The contract should be interpreted
to give effect to each of the provisions in it. No word or
phrase in a contract should be treated as meaningless if any
meaning which is reasonable and consistent with other parts

of the contract can be given to it.
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INSTRUCTION No. <= /[

In interpreting a contract, you should resolve any
doubts about the meaning of a word or phrase against.the
party who supplied the contract and inserted the language

in the contract.
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INSTRUCTION NO. H 5

JWSMarsh was an agent of Long & Foster Real Estate, Inc.

and Long & Foster Real Estate, Inc. is, ﬁherefore, liable
’f]ts ’ [ y a{
for the actions of MarshNow £ (u/'¥hi¥d “Yhs gw/aL

ptP

37



I.NSTRUCTION NO. l q ,JJ
mET
w\ dé

A broker or agent has a duty to deal with the seller in
utmost good faith; he is not entitled to a commission if he
féiled to disclose to the seller fully and frankly all
information within his knowledge which might have influenced
the seller in his decision to sell énd if he or she has failed

to come up to this standard, no commission may be recovered.
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INSTRUCTION NO. T [0

P

ﬁ()\S.Ma,rsh was the agent of Mrs. Clay and owed to r the

duty to exercise the utmost good faith towards her. 1In
discharging such duty,uﬁsa’fsh was required to disclose to
M&:s. Clay all the. facts with’mi{:i?sii's knowledge which were
or may have been material to the transaction, or which may
have infiuenced Mrs. Clay's decision. If you find that
Marsh failed to discharge this duty, then Long & Foster's

right to recover a commission is forfeited.
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INSTRUCTION NO. J 10

Mrs. Marsh was the agent of Mrs. Clay and owed to her
the duty to exercise the utmost good faith towards her. 1In
dischafging such duty, Mrs. Marsh was required to disclose to
Mrs. Cla& all the facts within Mrs. Marsh's knowledge which
were or may have been material to the transaction, or which may
fhave influenced Mrs. Clay's decision. If you find that Mrs.
Marsh failed to discharge this duty, then Long & Foster's

right to recover a commission is forfeited.

A
-/
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II;ISTRUCTION NO. K //

You shall find your verdict for Mrs. Clay upon her Counter-
claim if she has proved by the {reater wéight of the evidence
that:
| (1.) Rita Marsh induced Mrs. Clay to sign the Land
Sales Contract by failing to explain that the
contract contained terms different from the
terms described in the listing agreement; or,

(2.) Rita Marsh induced Mrs. Clay to sign the Land

LIg o €XpLArC.
Sales Contract by%g élie terms of

the contract to Mrs. Clay.

%"’?}-
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INSTRUCTION NO. L/ L .

If you find for the Plaintiff upon its Motion for Judgment
against Mrs. Clay, then you shall find your verdict for Mrs.
Clay against Rita Marsh if Mrs. Clay has proved by the
greater weight of the evidence that:

(l.) Rita Marsh induced Mrs. Clay to sign the Land
Sales Contract by failiné to explain that the
contract contained terms different from the
terms described in the listing agreement; or,

(2.) Rita Marsh induced Mrs. Clay to sign the Land

Y& ‘nJ-
Sales Contract by A8 *0654' the terms of

the contract to Mrs. Clay.

.



" strucTION No. /Y7 /ﬁ"
13

If you find your verdict for Mrs. Clay upon her
couﬁter-claim, then she is entitled to recover as damages
all losses she sustained which are a direct and natural
result of the breach and which she has proved by the

greater weight of the evidence.
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We, the Jury, on the issue joined in the case of
Mary W. Clay, Defendant/ Counter-Claimant, versus Long
& Foster Real Estate, Inc., Plaintiff/Counter-Defendant,
find our verdict in favor of the Defendant/Counter-

flaintiff and assess her damages in the amount of

‘15.&2247.. ...........
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We, the Jury, on the issue joined in the case of
Long & Foster Real Estate, Inc., Plaintiff, versus Mary

W. Clay, Defendant, find our verdict in favor of the

Thelaner Qﬂ%

FOREMAN

Defendant.
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We, the Jury, on the issue joined in the case of
Mary W, Clay, Third Party Claimant, versus Rita Marsh,
Third Party Defendant, find our verdict. in favor of

the Third Party Claimant and assess her damages in the

amount of ' ‘244267

FOREMAN
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of- Fairfax County, Y&

MOTION TO SET ASIDE VERDICT

COMES NOW, the Plaintiff, Long & Foster Real Estate, Inc.,
and the Counter-Defendant an& Third-Party Defendant, Rita Marsh,
by counsel, and files this tﬁeir Motion to Set Aside the Verdict
of the jury in this civil action heard on August 10 and 11, 1982,
in the Circuit Court of Fairfai County and respectfully represents

unto this Honorable Court as follows:

I. STATEMENT OF FACTS:

Mary W. C}ay (hereinafter referred to as the Defendant) was
the owner of two parcels of real property in Fairfax -County,
Virginia. One parcel was located in Falls Church where the
Defendant resided and the other, which was the subject of this
suit, was an unimproved parcel of property containing about 12
acres and located in western Fairfax County on Route 29-211 across
from Luck Quarry. Thé Defendant had tried on her own to sell ihe
unimproved land for several years prior to 198l. In October of
1981 Luck Quarry had filed an application with the county author-
ities to rezone a portion of their property adjoining the Defend-
ants land and Tom Marsh, Defendant Rita Marsha' husband, was
employed by Luck Quarry to contact the adjoining property owners
to advise them of the nature of the pending rezoning by Luck
Quarry. After being contaéted by Mr. Marsh, the Defendant later

went to his office where she advised him that she had been trying
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to sell her property to the owners of Luck Quarry because her
huysband had passed away énd left her with many debts. She told
. Marsh that the asking price was $130,000.00 and ‘that she had
considered getting a real estate agent to list her property for.
sgle. It was at this time that Mr. Marsh advised her that his

wife, Rita Marsh, (the Counter-Defendant and Third-Party Defendant,

=3

qreinafter referred to as Marsh or agent) was a real estate agent

£

ith Long & Foster; Inc., (the Plaintiff and Counter-Defendant
Lreinafter referred to as Long & Foster) and prehaps could help

r to sell her property. The next day Mrs. Marsh phoned the

g v v
(| I—

Bfendant and arranged to meet her at the Defendants home to dis-

cuss the listing agreement. .

On November 15, 1981, Mrs. Marsh came to the Defendants home.

tpgether with her hﬁsband, Tpm-Marsh, and there théy discussed the

tExms of the sale with the Defendant. A "Listing Agreement" was

then filled in by Mrs. Marsh and signed.by the Defendant. |

The agreement provided in part that Long & Foster woula have

the "exclusive right to sell the property.... at a selling price
2$130,000.00 or such other price as I/we may later agree upon =-

which price included commission."

The agreement further provided in.part that Long & Foster

wauld be paid a commission of 10% of the sales price "in cash, if

digring the listing period, the property is sold by you (Mrs. Clay,

the seller), me (Long & Foster - Mrs. Marsh), us, or anyone else,

of if anyone produces a purchaser, ready, willing and able to

purchase the property...." (meaning added)
The exclusive right to sell was to expire on June 20, 1982.

The agreement also provided in part that "in the event of a

e, I/we will execute a sales contract enforcable in the state

Virginia." This document was entered as an .Exhibit by the
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Plaintiffs as was the later contract and was stipulated to by the
Defendant.
At the time of entering into the listing agreement the parties

agreed that the agent, Mrs. Marsh, would not put the property

listing into a multiple listing service computor until she had’
sought an offer from the owner of Luck Quarry. In the days that

foilowed, the agent notified the owner of Luck Quarry and received
an offer from them by telephone. This offer was to purchase the
property under terms of $100,000.00. ‘The agent typed this offer
on a fofm.of Long & Foster and prepared an amprtization sheet

for the deed of trust called for in the offer so that the seller
could review the method and amount ef-payments.:shexwould-recexve
under the trust shéuld she accept the offer. x.

In the meantime, the agent-‘took additional action to-list,
show and sell the subject property. She put the listing'into the
mutliple.listing,com@utor and together with other agents for Longr
& Foster, she showed the property to interested persons. It ﬁa;?
during one of theée "shdwings" that-thé tenant, Jim Blevins, who
was renting the subject property from Mrs. Clay in order to store
his heavy duty trucks, saw the agents viewing the property and-
then contacted Mrs. Marsh at Long & Foster and:iﬁquired as to the
terms of the sale.

On December 19, 1981, Mr. Blevins went to the agents offiée
and prepared and signed a written "land saies contract" as an
offer to purcﬁase the property. Before the contract was prepared,
Mr. Blevins discussed the terms of the offer with his accountant
who reportedly advised him to offer the full listing price of
$130,000.00 provided he could receive certain terms. These terms
included an earnest money deposit of $1,000.00, a down payment of

$25,000.00 cash at the time of settlement and the seller to take

back a note for §$105,000.00 and for the seller to agree to =’ -
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gubordinaté the trust to a bona fide construction loan; Mr.
Blevins signed the land sales contract and gave the agent an
earnest money deposit check in the amount of $1,000.00. ' The agent
then prepared an amortization sheet which amortized the.payment
of the trust in accordance with the terms provided in the land
sales contract.

On December 20, 1981, the next day, the agent took both the

Luck Quarry contract offer and Mr. Blevins contract offer to Mrs.

)

tlay's home. At that time, the Defendant looked at the Luck
offer first together with the amortization sheet but quickly re-
jected it as being below the listiﬁg pirce. Then, the Defendant
land the agent reviewed the contract line by line. The Defendant
testified that she had only one question. = She asked the agent
what the subordination provision of the land sales contract meant.
The agent defined for her the meaning of the provision and the
ﬂefendant then signed the contract.

The only other person present at the time of the signing of

he contract was the agents' husband, Tom Marsh. Mr. Marsh had -

riven his wife to the Defendnats home and testified that the
estion of the meaning of the subordination provision was raised.
by the Defendant and answered by the agent. The Defendant appeared
o understand the explanation and asked no further qheétions or
emonstrated any hesitation to enter into the contract. |
There was no evidence introduced by the Defendant that. there
ere any threats directed by the agent or her husband towards her
or evidence that the agent ever misrepresented any of the terms
f the contract to her. The Defendant testified that had she
ynderstood the meaning of the subordination provision she would
have not signed the contract. She testified that the Plaintiff
id ekplain the meaning of the subordination provision to her but

that she did not understand it.
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After the contract was signed, the Defendant advised the
agent that there were two trusts on the subject property which

would have to be paid from the proceeds of the sale and that by

her own calculation she would have to pay money in order to settlel

She advised the agent that even though she had to pay money to
settle she still wanted to sell the property because the trust
payments and the constantly increasing real estate taxes were
beginning to be a financial burden for her. She stated that she
had some certificates of deposit which she could cash in order to
provide the necessary money to'ciéég.the deal but that she still

might be $5,000.00 short. The agent agreed to work with the De-
fendant ito-try- to transfer the trust from the unimproved propert

‘to. her home which was unemcumbered so that the trust need not be
paid off. She also agreed to talk to her broker at Long & Foster
to see if he would take $5,000.00 of the §13,000.00 commission in
the form of a note so that she would not have to come up with this
money at settlement. When the parties parted the Deféendant hugged
the agent and thankéd her for helping her to finally sell the land

The next day,. the agent worked with the Defendant to arrange
a transfer of the deeds of trust and to obtain an agreement from
her broker to take a note for the $5,000.00 of the commission.

However, the Defendant, after discussing the contract with
her fellow employees at the CIA who were attorneys, notified the
agent that she was not going to settle on the property. At this.
time her refusal was based on two reasons. first, that she did
not know the financial back ground of the purchaser, Mr. Blevins,
even though he had been her teﬁant for many years ahd éecondly}
because.she felt the contract éut her in a second trust position
because of the subordination clause.

In response to her telephone conversation with the Defendant,

the agent, after consulting with Mr. Blevins' attorney, obtained

e
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from the purchaser his prior income tax reports for three years

together with a proposal for an addendum to ‘the céntfact which
_dde@dum would substitute a release provision for the subordinatiof
‘language in the contract. On December 22, 1981, the agent again
bent to the Defendants' home where she delivered the tax records
&nd the proposed addendum to Mrs. Clay. The Defendant advised

he agent that while she was satisfied with the purchasers financi:

bility to settle on the property she would have to consider the
roposed addendum and would advise the agent later.

On December 24, 1981, the attorney for Mr. Blevins; the.'
urchaser, advised all the parties in writing that the settlement

uld be held on December 28, 1981, as called for in the contract.

heets were all executed by the Purchaser, Mr. Blevins, who was

| On the date of settlement, the note, trust and settlement
eady, willingand able to coﬁply"with the contract. The seller,

- Later, in January negoiations began between the attorney for

he Defendant, did not appear.

the Defendant and the attorney for the Purchaser. One such pro-
osal included a reduction of the real estate commission to Long

- Foster from the amount of $13,000.00 to $10,000.00, this proposal

as never made to Long & Foster nor was it accepted by the parties
N 4

Finally, Mrs.- Clay .” entered into a new second agreement with
the Purchasér. The terms of that conveyance were $130,000.00 with
[30,000.00 down in.cash at the time of settlement and a trust for
e subordination clause. There was no commission paid to Long &
Foster or the agent. |
Whereafter, the Plaintiff commenced suit to recover the
ommission. The Defendant responded by counter-claiming for dam-

ges against Long & Foster, as well as impleading Rita Marsh, the

agent. The Defendant couched her claim on a theory of breach of

100,000.00. The trust included a release provision in place of'f_

a1

!

iduciary duty based upon the alle@ed failure of Long & Foster
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and their agent to fully disclose the consequences of the subor-
dination provision in ﬁhe lana sale contract.

At trial, all of the docuﬁents related to the transaction'
were intorduced into evidence. The Defendant attempted to pro?e
that her note from the buyer was worth less because of the subor-
dination provision. Additionally, the Defendant alleged counsel
fees incurred because the contract was rewfitten.‘

/ The trial judge refused a request by counsel for Long &
Foster to have a corpo;ate representative in the courtroom. Al-
though the judge permitted separate party Defendant Rita Marsh in
the courtroom, the corporation did not have an independent repre-
sentative. | |

Upon the close of the trial and jury deliberation, the jury
returned a verdict. The jury denied the Plaintiff its commission}
On the Defendant's claims, the jury apportioned damageé assessing
$4,000.00 against Long & Foster and only $1.00 against the agent
Rita Marsh.

The Plaintiff now asserts that the judgment on its case-in-

chief was in error and as a:matter of law a verdict should have
been directed for Plaintiff, or in the alternative, the verdict

was against the greater ﬁeight of the evidence, Further, the
verdict obtained on the counter-claim was improper in that it was
procured through errors of law and improper rulings by the Court,

as will hereinafter be mentioned.

- DISCUSSION

I
There is little question that this Court has the authority
to set aside the verdict. It may be set aside as contrary to the

law. Clinchfield Coal Co. v Wheeler, 108 Va 448, 62 S.E. 269

(1908); Michies Jurisprudence, Vol 13B, page 444. And it may .be
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%et aside as being contrary to the evidence or without evidence to

upport it. Thress v Hackler, 155 Va 389, 154 S.E. 502 (1930);

ichies Jurisprudence, Vol 13B, page 445. See 1950 Code of Vir-
inia, Section '8.01-430 and notes attached thereto. The genefal
le of law has been that the verdict should not be set aside

nless there has been a plain departure from right and justice.

t.must affirmatively appear ihat the verdict was plainly con-
rary to the law or evidence or that it was probably unjust for
ome other maﬁifest reason. However, while only when the verdict
is plainly wrong that it should be set aside, "it should be

remembered that the duty of the trial Judge to set aside a verdict

0

f the jury, where the same is not justified by the law and the

@vidence, is just as imparative as is the duty to sustain the

verdict where a contrary condition exist." Nicholson v Garland,

156 Va 745, 158 S.E. 901 (1931); Michies Jurisprudence, Vol 13B,

page 443.

Furthermore, while the jury is the trier of the facts, the

<

rery fact that the trial judge is given the power to set aside the

<

rerdict as contrary to the evidence necessarily means that he
Aust,'to some extent at least, pass upon the weight of the evidence
The sole issue presented in the case of the Plaintiff, Long

§ Foster Real Estate, Inc., against the Defendant, Mary W. Clay,

:was whether or not the Plaintiff was entitled to a commission.

The Plaintiff contends that there can be no dispute under the
llaw and the facts as presented by the Plaintiff in the Exhibits

which were stipulated to by the Defendant, the Plaintiff is en-
titled to a commission.

In reviewing the law in this type of case, the Supreme Court

l . . .
%€ Virginia in Metro Realty of Tidewater, -Inc. v Fenner V. WOol-_

ard, Jr., 223 Va 92 (1982) considered a listing agreement, as in
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this case, where the Defendant relied upon a breach of the brokers
duty to disclose certain information to the principal. There, the
Court stated that the law was as follows:

The rule is plain in that a broker, who is
the agent of the owner, in negotiating the
sale of the owners property, owes to the
principal "the duty to exercise the utmost
good faith towards him." Duncan v Barbour,
188 va 53, 61 49 S.E. 24 260, 264 (1948). In
discharging such duty, the agent must disclose
to the principal all facts within the agents
knowledge which are or may be material to
the transaction, or which may influence the
principal's action; should the agent fail

to discharge that duty, the right to re-
covery of a commission is forfeited. Owen

v Shelton, 221 Va 1051, 1054 277 S.E.

189, 191 (1981).

In that case, the Court concluded that the broker was entitleq

to his commission. The Court found
"Even if the owner signed the contract in-
tending that it have a provision for interest,
in the absence of fraud, duress or mutual mis-
take, a person having capacity to understand
a written document who reads it, or without
reading it or having it read to him, signs it,
is bound by his signature and cannot avoid the
contract because of his unilateral mistake."”
Rossi v Douglas, 203°'Md 190, 199, 100 A. 24 3, 7,
(1953); 135 Williston, Law of Contracts, 81577,
at 501-03 (34 ed. 1970).

The evidence presented in this case by the Plaintiff and
Defendant clearly showed that the Defendant was a mature person
who was capable of understanding a written 'document when she read
it. At the time of the signing of the listing agreement and the -
contract she had been a secretary for the CIA for almost 10 years
and no evidence was presented that she was incapable of under-
standing a written document.

Further, it was unrebutted that when the Defendant asked
about the meaning of the subérdination provision the agent ex-

plained it and that after this explahation, which included no

=

misrepresentation or fraud, Mrs. Clay then signed the contract.
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herefore, absence of any evidence of any fraud, duress or mutual

mistake, Mrs. Clay was bound by her signature.

DISCUSSION
I1

Secondly, the Defendant, Mary W. Clay, bases the substance of

ler counter-claim and cross-claim on breach of a fiduciary duty

[o ol

from alleged wrongful conduct sounding in tort. A fiduciary

elationship arises incident to the agency agreement between the

arties in this case. Bull v Logetronics, Inc., 323 F.Supp. 115

E.D. Va 1971); Zetelle v Myers, 60 Va 62 (1869(. Where a con-

ractual relatlonshlp exists between parties, and at the same time
~duty is imposed by or arises out of the c1rcumstances surroundlng
x incident to the transactlon, the breach of the duty is a tort.

locum v Eastern Shore Trust Co., 163 Md 350, 163 A. 119 (1932);

Aavery v Kansas City, 337 Mo. 47, 85 S.W. 2d 104 (1935). In such

j case, the tortious act, and not the breach of contract, is the

ravamen of the action. Yeager v Natlonal Cooperative Refinery

~#§ oc., 205 Kan. 504, 470 P.24 797 (1970); Driekosen v Black, Swalls.
and Bryson, Inc., 158 Neb. 531, 64 N.W. 24 88 (1954). The contract

nderlying the transaction, as in the case at bar, merely furnishe$

he occasion for the tort. Wardman v Hanlon, 52 App. DC 14, 280

. 988 (1922). Virginia courts do recognize tort actions arising

ut of contractual relations. Obenshain v Halliday, 504 F Supp.'

46 (E.D. Va 1980); Jefferson Standard Life Insurance Co. v Hed-

ick, 181 va 8324, 27 S.E. 24 (1943).
In this case, it is undisputed that at all tiﬁes the Defendant
ita Marsh, was acting as an agent in the scope of employment for
ong & Foster. Accordingly, any tortious liability assessed
gainst Long & Foster due to the actions of Rita Marsh would be

in the nature of vicarious liability based upon the doctrine of

58




respondeat superior. Hines v Gravins, 136 Va 313, 112 S.E. 869

(1922).
It is well settled in Virginia that an individual who- acts

as an .agent for a corporation may be sued in tort by an aggrieved

party. Mann v McVey, 3 .W.Va. 232 (1869), Travis v Claiborne, 19
Va 435 (1817). However, when both the agent and the corporation

are sued as co-defendants, a verdict which apportions compensa-

tory damages is improper. Freeman v Sproles, 204 Va 353, 131 S.E.

2d 410 (1963). 1In that case, in reversing a circuit court judg-
menf apportioning damages among joint tort feasors, the court
stated without dissent at page 357 that:

Thus, when an action is against several

joint tort-feasors, if the finding is

against all of them, the verdict should

be a single verdict against all for a

single sum, and not a several verdict

against each defendant either in the same
D or separate sums, there can be no apportion-
ment of damages as between defendants jointly
1T%b1e in such a case.**x"

We Sald in Kelly v Schneller, 148 Va 573,
581, 139 S.E. 275:

Whatever the decisions elsewhere, the true
rule in this jurisdiction is, that, with one
exception (where no harm is done a Defendant),
in an action against several for a single
wrong, the verdict should be a joint one
against all found guilty.***" See also
Southern Ry Co. v Fitzpatrick, 129 Va

246, 252, 105 S.E. 663; Remine and Meade

v Appalachlan Constructors, 138 W. Va 437,

76 S. E. 24 916.

Here, the jury rendered a verdict which apportioned damages
between both Long & Foster and Rita Marsh in different amounts.
Under these facts, this verdict is clearly erroneous.

The co-defendantg on the counterclaim, as alleged by the
Defendant Mrs. Clay, failéd to disclose to her the legal conse-

quences of the subordination provision. In Virginia, all
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ersons whose negligent acts or omissions contribute to the -
ingle injury of another are jointly and severally liable.

Jirginia Ry and Power Co. v Hill, 120 Va 397, 91 S.E. 194 (1917)

vl

fonker v Williams, 169 Va 294, 192 S.E. 753 (1937); Muldoon v Kep-

ner, 141 W.va. 577, 915 S.E. 24 727 (1956); Schools v Walker, 187

Ya 619, 47 S. E. 2d 418 (1948); Long v City of Weirton, 214 S.E.

2d 832 (W.Va. 1975); Whitehurst v Charles Town Hospital, 626 F.2d
357 (4th Cir. 1980).

Accordingly, if Long & Foster is liable at all, its liability

ust be joint and several. with its aéent. An aggrieved party may

ue one or all of the joint'tort-feasors. Bowles v Richmond, 147

a- 720, 129 S.E. 489 (1926). However, in an action against joint
ort-feasors for a single wrong, the verdict should be a joint one
gainst all Defendants for the full amount of damages. KXelly v
chneller, 148 Va 573, W.Va. 437, 76 S.E. 916 (1953). Between

aster and Servant, as well as between other joint tort-feasors
jointly sued, the verdict should be against all for a single sum of

compensatory damages. Freeman v Sproles, 204 Va 353, 131 S.E. 24

10 (1963).
Inasmuch as the Court failed to instruct the jury as to joint
?nd several liability, there is clearly prejudicial error.

In Virginia, a trial judge has the affirmative duty to in-

truct the jury on the law of the casé. Williams v Lynchburg

ract, 142 va 425, 128 S.E. 732 (1925); Taylor v Commonwealth, 186

587, 43 S.E. 906 (1947). The failure of the court to correctly
struct the jury in this case has leaa to the adverse verdictv
ainét.thé Plaintiff. Therefore, Long.& Foster has been unduly

rejudiced, because the failure of the jury to render a joint
erdict héé'in effect deprived the plaintiff of its right to con-

iéibution from the Defendant Rita Marsh. B88.01-34, Code of

irginia (1950); Ornan v Johns-Manville Corp., 482 F.Supp. 1060
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(E.D. Va 1980); Virginia Electric & Power Co. v Wilson, 221 Va

979, 277 S.E. 24 149 (1981); Hudgins v Jones, 205 Va 495, 138 S.E.

2d 16 (1964).

In view of the above, the verdict by the jury should be set

aside and Long & Foster should be granted a new trial.

DISCUSSION
III

Additional grounds for setting aside the verdict in this

case can be found in the prejudice and hostility shown by the jury

toward the éorporate Plaintiff, Long & Foster. The large disparit
in the damage awards clearly reflects.a prejudicial attitude toward
the corporate Defendant. There 'is simply no other way to explain
the digparity in the damage awards agéinst the agent, Rita Marsh,

and Long & Foster, for committing an alleged single wrong on
Defendant Mary Clay. This prejudice becomes clearly apparent when

you consider that there was merely vicarious liability imposed upon
Long & Foster. A jury verdict, as in the instant case, should be

set aside by the Court when it is plainly contrary to the law and

evidence: Chesapeake & Ohio R. Co. v Meadows, 119 Va 33, 89 S.E.
244 (1916). It is apparent from the disparate damage awards that
the jury was hostile toward Long & Foster as a Defendant. Can it
be doubted that thé same hostility and prejudice e#tended to Long
& Foster's claim in chief as a Plaintiff? Clearly, Long & Foster
did not receive a fair trial and the verdict should be set aside.

DISCUSSION
Iv

During the trial of this case, the court improperly refused
to permit the Plaintiff's designated representative, Frank Rice,
manager of the Manassas office of Long & Foster, to be present in

the courtroom. Frank Rice was the person most familiar with all

facts giving rise to the litigation from Long & Foster with the
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fu th o |

¢ssible exception of agent Rita Marsh whose interests as a party

@fendant would not be coterminious with those of'Long & Foster.
was e#cluded during all testimony except his own. Although Ritg

Ixsh-was permittéd in the courtroom, she could not be construed

§ an adequate representafive of the Plaintiff. Her status as a

ed individual third-party Defendant creates an inherent con-
ict of interest with that of Long & Foster. The Court's failure
permit Mr. Rice to attend the trial was clearly erroneous and
nstituted a denial of the Plaintiff's right to due process and

fair trial. Under Virginia law, a corporation can only act

rough designated agents. Neff Trailer Sales v Dellinger, 221

n

E

r

da 367 (1981). The refusal of the Court to permit Mr. Rice to
Zpresent Long & Foster at trial prevented the Plaintiff from proe
erly presenting its case.

An authorized agent or representative of a corporation may

jt be excluded from a courtroom during trial. Federal Rule of

idence 615. A wrongful exclusion or sequestration of a corporate

presenﬁative during trial is grounds for a new trial. Varlack v

WC Caribbean, Inc., 550 F 24 177 (3rd Cir. 1977). Accordingly

]

inasmuch as Mr. Rice was properly designated as the Plaintiff's

L
trial.
DISCUSSION
v

guspect. There was little evidence admitted of actual damages to
the Defendant and yet, the jury returned a verdict in the amount
af $4,000.00 against the Plaintiff Long & Foster. The Defendant's

a legations merely allege a 25% reduction in the value of the note

t bresentative and was excluded during the trial, the Plaintiff

s denied due process of law and is therefore entitled to a new

The award of damages by the jury in this case is also highly
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due to the subordination provision. However, the Defendant does

not substantiate how she would realize such a loss. There was no

evidence submitted that said note would be negotiated or otherwise
transferred giving rise to such a loss.

Moreover, any assertion by the Defendant regardipg the value
of the note is mere speculation. Such a note has a fair mafiet
'value which is determinable énly based upon future market conditioj
such as the prevailing interest rate. Thérefore, such a claim is
complete specdlation and guesswork and not grounded on any basis
in fact. The general rule in Virginia is that damages which are

uncertain, speculative or contingent cannot be recovered in either

tort or contract. Spence v American 0il Co., 171 Vva 62, 197 S.E.

468 (1938). Barnes v Graham Virginia Quarries, 204 Va 414, 132
S.E. 2d 395 (1963). It is also improper for a jury to consider
consequences which are mere conjecture, guesswork or speculation

in ascertaining damages. Jordan v Bero, 210 S.E. 24 618 (1974).

Further, recovery for future damages may only be had if they are

certain to occur and certain in amount. Kiser v Amalgamated

Clothing Workers, 169 Va 574, 194 S.E. 727 (1934)

In view of the above, the jury award of $4,000.00 to Mrs.

Clay in this case was outside the province of the jury. This

award cannot be upheld under the applicable damages limitation

imposed by the law of Virginia. This award therefore should be

|
3
reversed and again it establishes another ground for reversal. The!

H

remedy in Virginia for an excessive verdict, absent remittitur, is

to set aside the verdict_and award a new trial. Sampson v Sampson

221 Va 896, 275 S.E. 24 597 (1981); Campbell v Hawkins, 217 Va

800, 232 S.E. 794 (1977); West v Anderson, 186 Va 554, 42 S.E. 2d

876 (1947); Hogg v Plant, 145 Va 175, 133 S.E. 759 (1926).
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CONCLUSION

The Plaintiff Long & Foster Real Estate, Inc., was denied

jubstantial justice and due process during this trial. The errors
Mflaw prevented the jury from rendering a fair and ‘impartidl

erdict. Therefore, the jury verdict should be set aside and a

verdict directed for Plaintiff Long & Foster as a matter of law

£

b a new trial ordered.

RESPECTFULLY SUBMITTED,

LONG & FOSTER REAL ESTATE, INC.
a .

nd )
RIT ; ; |
by% 51 '

" Counsel

OMPTON, COMPTON & POTTER
dchard B. Potter, Esquire
ounsel for Long & Foster
eal Estate, Inc. and

lta Marsh

o Q.mo

CERTIFICATE

This is to certify that a copy of the foregoing Motion to Set
Agide Verdict, was hand delivered to Raymond J. Diaz, Esquire,
8133 Leesburg Pike, Suite 810, Vienna, Virginia 22180, Counsel

f?r Mary W. Clay, this 7th day of September, 1982,

WW/%% B

Richard B. Pdtter
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NINETEENTH JUDICIAL CIRCUIT OF VIRGINIA

‘ COUNTY OF FAIRFAX CITY OF FAIRFAX
CITY OF FALLS CHURCH

BARNARD F. JENNINGS .
WILLIAM G. PLUMMER September 28, 1982 ::-rh:::sn:(f;::-‘
LEWIS D. MORRIS
BURCH MILLSAP
THOMAS J. MIDDLETON
RICHARD J. JAMBORSKY

LEWIS HALL. GRIFFITH

F. BRUCE BACH K )
BARBARA M. KEENAN ' - L FAIRFAX COUNTY JUDICIAL CENTER

4110 CHAIN BRIDGE ROAD

QUINLAN H. HANCOCK .
JOHANNA J‘;},:LIIPATR'CK / FAIRFAX, VIRGINIA 22030

Richard B. Potter, Esq. . . .-
Compton, Compton & Potter - ’ .

9315 Grant Avenue

Manassas, Virginia 22110

Raymond J. Diaz, Esgqg.
8133 Leesburg Pike, Suite 810
Vienna, Virginia 22180.

Re: Long & Foster Real Estate Inc.
vs. Mary W. Clay, et al
Law No. 56196

Dear Counsel:

. I have reviewed the memoranda submitted in the above
referenced case as well as argument of counsel. I am
considering further the issue of the counterclaim, however,.
I have no recollection of counsel designating a person as
a corporate representative of lLong and Foster, pursuant to
Section 8.01-375, who was excluded. It is my recollection
that Mrs. Marsh was there not only in her role as a
Defendant, but as a representative of Long & Foster. I
also do not recall counsel submitting an instruction or
arguing joint. and ‘several liability.

If my memory is in error, would counsel proffer the
appropriate transcript pages and I will be happy to review
them.

If you feel that further argument is needed because of
my guestions, I will see you at 9:00 a.m. in Chambers prior
to Court any morhing.

Sincerely,

Johanna L. Fitzpatrick

-

JLF/1llo
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BRIEF IN OPPOSITION TO MOTION TO SET ASIDE VERDICT

Baséd upon the Court's limited inqﬁiry dpon oral argument
on the Counterclaim Defendants' Motion to Set Aside Verdigt,
and upon the Court's inq&ity by letter to counsel of Septembef
28, 1982, this Brief in Opposition is limited to the question
whether the Court should grant a new trial upon the
Counterclaim of of Mrs. Clay against the Counterclaim

Defendants.

The Court should not set aside the Counterclaim verdict

recovered by Mrs. Clay against the Counterclaim Defendants.

The Court should not set aside the Counterclaim verdict’
because the standard for such extraordinary action is not met
in this case. The Court may set aside a verdict only
'...[w]lhere the damages are either so excessive or so
inadequate as to shock the conscience and to warrant the
conclusion that the jury has been influenced by passién or
prejudice, or in some way has misconceived di misinterpreted
the facts or the law...'".Dinwiddie v. Hamilton, 201 Va. 348,
111 S.E.2d 275, 278 (1959) [emphasis added].

Here, the conjunctive requirements of excessiveness and

isinterpretation of facts or the law are not met. The

ncontradicted evidence adduced at trial was that the

ifference between the value of the note Mrs. Clay received and
he note she should have received was between $21,000 and
31,000. .In addition, there was unrebutted evidence that Mrs.
lay incurred approximately $300 in attorney's fees. On the
asis of this evidence, it is plain that the verdict of the
iiry is not excessive but is well within the amount of damages

tesented to the jury. This being the case, it is not possible

-
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for one's conscience to be shocked by the verdict nor is the
verdict so excessive as to warrant the conclusion that the jury
has in some way misconceived or misinterpreted the facts. 1In
dealing with the issue of a trial court's discretion to set
aside a jury verdict, our Supreme Court has stated: |

We have many times held that in the trial of
~a civil action the trial judge may not set
aside a jury verdict simply because he
disagrees with the amount of the verdict.
If a fair and impartial jury has reached a
verdict which is supported by sufficient -
| ' evidence, it cannot be disturbed.'" State

.Highway Commissioner v. Frazier, 214 Va.

33%, 3%7-333, 203 S.E.2d 350, 351 (1974).
: See also, Lane v. Scott, 220 Va. 578, 581,

’ 260 S.E.2d 238, 240 (1979)([quoting with

favor from Commonwealth v. McNeely, 204 Va.
218, 129 S.E.2d 687 (1963)].

On the basis of this authority and in light of the evidence

adduced at the trial of this matter, the Court is without
discretion to set aside the verdict of the jury and the
Counterclaim Defendants' Motion should be denied.

Even if this Court were to determine that the standard for
setting aside the verdict were met in this case, only so much
of the verdict as fixes the amount of damages should be set
aside. This is true because, plainly, the finding of liability
is supported by ample, albeit diéputed, evidence. Only the
amount of the damages awarded by the jury is at all susceptible

to challenge. Of course, this challenge arises because the

verdict may arguably be so inadequate as to shock the Court's
conscience and to therefore raise the question whether the jury
has in some way misconceived or misinterpreted the facts or the
law. If the Court concluded that the amount of damages awarded
by the verdict were so inadequate as to satisfy this standard,

it would, of course, have .the discretion phrsuant to Code

Section 8.01-383 to set aside so much of the verdict as fixes
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the damages and to .award a new trial limited solely to this
issue.
The Virginia Supreme Court has had recent occasion to

review whether a verdict om liability should remain undisturbed

ind only a new trial limited to the question of damages should

be allowed. In Sampson v. Sampson, 221 Va. 896, 275 S.E.2d 597

]

(1981), the Court declared the following to be the law upon

chis subject:

=5

Several alternatives are available to a
trial court where an improper verdict has
been returned by a jury. Where the issue of
liability is not clearly decided by the
verdict or it is not separable from the
issue of damages, the verdict should be set
aside and a new trial granted as to all
issues. [citations omitted] Where the
finding of liability is clearly decided by
the verdict and is supported by the
evidence, the trial court may set aside the
verdict and grant a new trial limited to the
issue of damages. [citations omitted]

% *

In the present case, where some part of the
damage award was based upon inadmissible
heresay evidence, it was proper for the
trial court to set aside the verdict.
Nevertheless, as the verdict as to liability
and a portion of the damages was supported
by credible evidence, the court erred in
entering final judgment for the defendants
notwithstanding the verdict. Id. at 221 Va.
902, 275 S.E.2d at 601.

For the foregoing reasons, it is respectfully submitted
that the Motion to Set Aside Verdict should be denied. Even in
the event the Court should determine.that thelamount of damages

awarded to Mrs. Clay is, upon the evidence adduced at trial, so
nadequate as to shock the conscience and to compel the

-4

¢onclusion that the jury has misconceived or misinterpreted the

facts or the law, the Court's discretion is limited to setting

?kide only so much of the verdict as establishes Mrs. Clay's

Q

lamages and granting a new trial limited to this question.
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Respectfully submitted,

MARY W. CLAY
By Counsel

REES, BROOME & DIAZ, P. C.

\l. DiaZ~ ° ()

or Mary W. Clay .
8133 esPpurg Pike
Suite 810

Vienna, Virginia 22180
(703) 790-1911

CERTIFICATE OF SERVICE

1 hereby certify that a copy of the foregoing Motion In
Opposition To Motion To Set Aside Verdict was mailed, postage
prepaid, to Richard B. Potter, Esquire, Compton, .Compton &
Potter, Counsel for Long & Foster Real Estate, Inc. and Rita
Marsh, at 9315 Grant Avenue, Manassas, Virginia, 22110, on.
(this _ zo+t& day of October, 198%.

8452B -
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., FINAL JUDGMENT ORDER

THIS CAUSE came on again to be heard on the 26th

lay‘of October, 1982, upon the. pleadings, proceedings, and

L

orders formerly had; upon the evidence, including testimony

nd exhibits, adduced upon trial by jury on the 10th and 1lth
days of August, 1982; upon motions and other incidents of
trial as shown in the transcript of proceedings therein; upon

the verdict of the jury rendered in favor of the Defendant

upon the Motion for Judgment and in favor of the Defendant/
Counterclaim Plaintiff upon the Counterclaim and in favor of
the Defendant/Third Party Plaintiff upon the Third'barty

|
otion for Judgment, all rendered on the llth day of August,

982; upon the bench ruling of the Court made sua sponte on

the l1llth day of August, 1982, that the verdict upon the Third

irty Motion for Judgment should be set aside; upon the
tion of the Plaintiff, LONG & FOSTER REAL ESTATE, INC.,
requesting the Court to set aside the jury's verdict in favor

of the Defendant, MARY W; CLAY, upoh the'Motion.for Judgment;
'fI:z the Motion of the Counterclaim Defendants, LONG & FOSTER
RE, ESTATE, INC. and RITA MARSH, requesting the Court to set
ide the jury;s verdict in favor of the Counterclaim Plaintiff,
Y W. CLAY, upon the said Counterclaim; upon the written

tion and Memorandum in support of the Motions to Set Aside

e Jury Verdict upon the Motion for Judgment and upon the

Q ¢ X X

unterclaim; upon the Brief in Opposition to the Motion to Set

ide the said verdicts; upon the Motion of the Defendant and

0

unterclaim Plaintiff, MARY W. CLAY, for the entry of final

4dgment upon the said verdicts; and upon argument upon the said

.

=

stions by counsel before the Court on the 25th day of September,

[

382, and the 26th day of October, 1982.
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UPON CONSIDERATION OF ALL OF WHICH and the Court
having considered the said Motions to Set Aside Verdicts and
all of the grounds thereof, and the authorities submitted in
support thereof, and the Court beiﬁg of the opinion that the
said Motions should be overruled; it is therefore

ADJUDGED and ORDERED that the Motion of the Plaintiff,
LONG & FOSTER REAL ESTATE, INC., to Set Aéide the Verdict of
the jury. upon the Motion for Judgment in this cause be, and the
same hereby is, overruled; and it is further

ADJUDGED and ORDERED that the Motion of the Counter-
claim Defendants, LONG & FOSTER REAL ESTATE, INC. and RITA
MARSH, to Set Aside thQ.Verdict upon the Counterclaim filed
against them herein be, and the same hereby is, overruled; and
upon its own motion, the Court does further |

' ADJUDGE and ORDER that the verdict of the jury upon
the Third Party Motion for Judgment by MARY W. CLAY, Third
Party Plaintiff, against RITA MARSH, Third Party Defendant,
be, and the same hereby is, set aside, and the said Third
Party Motion for Judgment is hereby dismissed.

THEREFORE, pursuant to the verdict of the jury, the
Court doth; adjudge and order that the Plaintiffs, LONG & FOSTER

REAL ESTATE, INC., shall have and recover nothing upon its Motion
for Judgment against the Defendant, MARY W. CLAY, but that the
said Defendant/Counterclaim Plaintiff, MARY W. CLAY, shall have
and recover of the said LONG &léostR REAL ESTATE, INC., and of
RITA MARSH, the Counterclaim Defendnats herein, upon the Counter-
claim filed hereiﬁ, jointly and severally, the sum of FOUR THOUSAN
AND 00/100 DOLLARS ($4,000.00), together with her costs in this
behalf expended, to which action of the Court the Plaintiff and

the Counterclaim Defendants, by counsel, excepted.
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.

It is further, ADJUDGED, ORDERED and DECREED that the trans-

(9]

ript of the hearing shall be part of the record for the purposeé

L)

E appeal, provided said transcript.is filed in the office of the
1erk within sixty days after entry of this Final Judgment and
the contents of fhe record shall be as.?rovided in Rule Szé of
the Rules of the Supreme Court of ﬁirginia,

AND THIS JUDGMENT IS FINAL.

ENTERED this _9 day ofWW ~, 1982.

DIAZ, P.q.
Y /
J. DIaz gy
Codhnsel\for Mary W. C

Vienna,Virginia 22180
(703) 790-1911

EEN AND EXCEPTED:

Counsel for Long & Foster
Real Estate, Inc. and
Rita Marsh

9315 Grant Avenue

Manassas, Virginia 22110




ASSIGNMENT OF ERROR

The trial court erred in not setting aside a jury verdict
on a counterclaim which held a corporate defendant liable
exclusively under the doctrihe of respondeat superior and
yet failed to find the agent of the corporation liable
even though she was joined as a defendant under the
counterclaim.

The trial court erred in submitting jury verdict forms to

- the jury which were misleading and confusing in that there

were two defendants, corporate principal and individual
agent, named in the counterclaim but the jury verdict form
mentioned only the name of the corporate principal.

The court erred in not recharging jury following delivery
of initial verdict since it was readily apparent that the
jury was confused and misled by the instructions and jury
verdict forms and the initial verdict was inconsistent
with logic and law in finding for defendant on claim in
chief and at the same time find for defendant against
agent in sum of $1.00 on third party claim for indemnifi-
cation.

The trial court erred in imposing joint and several
liability on individual agent defendant on the counter-
claim when agent defendant was not named and only-
corporate principal was named in the jury verdict form on
the counterclaim.

The trial court erred in refusing to set aside the jury
verdict awarding the defendant seller $4,000 in damages on
the counterclaim because such verdict was totally without
evidence to support it. )

The trial court erred in not setting aside a jury verdict
for the defendant on the claim in chief which was not
supported by the evidence and was a product of
speculation, confusion, and prejudice against the
corporate defendant.

vii
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KAS
’ VIRGINTIA:
"IN THE CIRCUIT COURT OF FAIRFAX COUNTY
-------------- - - - -x
LONG & FOSTER REAL ESTATE, INC., ,
Plaintiff,:.
-vs - : AT LAW NO. 56196
MARY W. CLAY, ,
Defendant.;
- - o o @ == @ o o - e = w - - - - -X
- Fairfax, Virginia
LJE Tuesday, August 10, 1982
. The hearing commenced at 10:05 o'clock, a.m.
BETORE: )
The Honorable Johanna L. Fitzpatrick, Judge.

Repofted by: -

Kirk Sturges
¢ Ron Johnson Reporters
K.—' R VERBATIM STENOTYPE REPORTING

b i mmmemmmtm g s ———e . e e P.O.-BOX- 485 -EAJREAX, YIRGINIA 22030 . _ __ ____ .
PHONES: (703) 273-8367, 691-0480
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APPEARANCES.:

For the Plaintiff:

RICHARD B. POTTER, ESQ.- ,

Of: Compton, Latimer, Compton & Potter.

9315 Grant Avenue

Manassas, Virginia 22110

For the Defendant:

RAYMOND J. DIAZ, ESQ. .

Of: Rees, Broome & Diaz, P.C.

8133 Leesburg Pike, Suite 810

Vienna, Virginia 22180

CONTENTIS
WITNESS: DIRECT CROSSE REDIRECT RECROSS
1Rita C. Marsh - 22 92 " 129 130

Franklin C. Rice 133 142 -- --
J. Gordon Kincheloe 144 153 158 160
Jim L, Blevins. 161 170 -- --
Thomas D. lMarsh 172 184 -- --
Robert Warren Dﬁdley 189 203 - -—
Gary Peterson 209 222 231 234
Mary W. Clay - 235 259 T°TT L. L

Ran Johnson Reporters
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EXHIBITS

EXHIBIT: . " FOR_IDENT.

Plaintiff's No. i : - . 36
Plaintiff's No. 2 . 48
Plaintiff's No. 3 . - -
Plaintiff's No. 4 | 51
Plaintiff's No. 5 82
Plaintiff's No. 6 | 146
Plaintiff's No. 7 -
Plaintiff's No. 8 148
Plaintiff's No. 9 ) -—-
Plaintiff;s No. 10_ o 143
Plaintiff's Wo. 11 _ -
Plaintiff's No. 12 : -

|Plaintiff's Ho. 13 65
Defendant's No. 1 ' ggé
Defendant's No. 2 | .gg%
Defendant's No. 3 231
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258

258

Ron Johnson Reporters
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20

21

22

RITA C. MARSH
proceedings were had in their presence and hearing:)

THE COURT: Who is your first witness?
MR. POITER: I call Mrs. Marsh.
Thereupon, |
RITA C. MARSH .
was called as a witness, and after having been
pre?iously duly sworn by the Cburt, was examined
‘and testified as follows: |
DIRECT EXA@IﬁATION
BY MR. POTTER:
Q Mrs. Marsh, I believe vou have been sworn

in already.

A Yes.
Q Will vou.state your full name for the
recéfd? .

Please, speak up so the ladies and gentlemen é

of the jury can hear‘vou.

A M& name is Rita C. Marsh.

Q Where do vou reside?

|- Ko 7622 Michelle' Court, Manassas, Virginia.

Q How are vou emploved?
A I'm a Long and Foster real estate agent.
Q How long have vou been a real estate agent

Ron Johnson Reporters
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23

extra schooling and things of this nature.

23

with Long and Foster?
A Three years -- well, three and a half.
Q For the past three, three-and-a-half years,

what have been your duties as an. agent for Long and .-

Foster, just briefly? o -
A Duties as an agent --?
Q Right. | ' -
A Well, it's contracts, it's listing, it's

L

Is that what you are speaking of?

Q What type of scégoling or training have you
had" as amwragent with Long and Foster?

A As an_agént with Long and Foster we are
required to take other training before we are allowed

L]

to list and to write up contracts on property.

Q By listing, you are referring to what?

A Listing is when you list a person's piece of
property.

Q How long was the schooling that you took witt

¢ 8

Long and Foster?
A It lasted for about a month -- consecutive
days.

Q Were you required to graduate from

that clas::

Ron Johnson Reporters
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24
1 A Yés.
2 Q ‘Are you licensed.by the State of Virginia as
3 aﬁ agent?
. 4 A - Yes, I am.
5 Q - For how long have you been licensed as'an E
i
6 agent? ;
7 A Three;and-a-half‘years.
8 . Q Have you ever been licensed as a broker at ;
9 all? ‘ . 5
10 A No.
n Q In the course of your duties as an agent,
- “”””"""15"'h&ve"yow’had'occ&sﬁon'toﬂbﬁst residential and-commerciaé
- 3 ||property for sale? %
g 14 A Yes, I have. \
15 Q Apprbkimately how maﬂyAfesidenfial lots have ‘
16 you listed and sold for the past three, three-and-a- ;
) half years? . |
17 ‘ ,
" A It's a little hard to tell because I have 2
listed subdivisons before. | é
S ”‘“ﬁ?““* *“““‘“Wé“ﬁrvg‘sUT&‘aére“prdperty“befcre~and'differe:%
things like that.
i It's a little hard -- how many listings havé
“ |1 haa o o
23

Ron Johnson Bepnrtgrs
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25
Q Either one: how many listings or how many
contracts?
A Listings and contracts have I had -- i would

say_over the past three-and-a-half years, I would say

anywhere from one hundred, one hundred and twenmty-five.

I mean, you know, it is hgrd to ;ell because
we don't keep tréék of thaﬁ unless we go.béék in the
records.

Q Héve ypuhsold-subdiv;sion lots Eefgre?

A Yes, I have.

I have listed subdivisions.

- Q *': What subdivisons were those?

A Okay. I have Waterfall Village listed. I
have listed and sold lots up in there.

Q  Where is Waterfall Village?

A Waterfall Village is up here on -- right off
of Route 234. \ . |

It's right past Gibson Hills.

Q Is that in Prince William County?
"'t A"~ That*s in Prince William County. '* ' ' °

And then I listed quite a few subdivisions
which were lots only, down at Lake Anna, which I

O )

listed and'sold.;

" Ron Johnson Reporters
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26i

Q Have you listed commercial property as well?
A Yes, I have. :
Q How many pieces of commercial property,

would you say, have you listed over the past three

years? ' , . ‘ .
A Listed or sold -;?
Q  Sold.
A Listed,. or sold, anywhere from four to five.
Q How about listed, abéut the same thing?
A Listed -- let's see.

You do list property that doesn't sell

1 sométimes, s0° T would say 'anywhere from ten to twelve.

It's har& for me to really tell you.

Q In ﬁhe course of lisfing property, have you
had 6pcasion tﬁ;draw up contréété with the purchasers
and the sellers? |

A Oh, yes.

Q In the course of doing that, have you wérked
with different types of financing in today's market?

A Oh, yes. Yes. ’ EEEE I

Q Have you worked with the subordination
provisions?

A Yes. Quite a number of times.

Ron: Johnson Reparters
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27
>Q Cén you‘gxplain, just griefly, to Fhe jury
how subordination works in gehefal terms?
A Subord}nation -- like. if you have gof a piece

of land to sell and you want to sell your piece of

land, usualiy the only ﬁay we can get financing == -you
can get some financing through the bank. Usually, %
the most you can.éet is fof fifteen yearé.zxAnd right
now the market is at eighteen percent. It's high
financing." |

? 1 . A\ [}

Usually, to sell a parcel. of land and your

note cannot be assumed, it's owner financing.
' Q ° What do you mean by owner financing?

A Owner:financing is where the buyer for the

piece of property, theywill take and put "X" amount of

D3R 2

dollars dowm.
And the owner holds a note at a certain amoun:f
of interest. We usually do a lot of balloon payments. !

And say you take residential :Iots, -and.:say..

if you want to put a house on it, well, in order for =

bank to come in and finance your property, 'Yybur' house,
or give you a loan on this, you have to have the
pfbperty paid for -- .and_they hold the first deed of

27 L)

1

P ) |

trust -- or either you have to have a subordination ]
!

Ron Johnson Reporters
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10

11

; 12.

13

14.

15

16

17

18

19

20

21

clause.to where the owner of the property will agrée
to subordinate a construc;ién’loan.

And you always put in the confract a Eona
fide construction loan to.g@arantee,that~cons;ruction
is going to take place on this piece:of property.

Q' You say you are familiar with that process

and have used it in other cases at other times.

A Oh,~yes. A number of times -- many times.

Q How does a release provision work with regard

to the sale of property like that?

A Pardon?

. Q '~ How-does & release provision work if you

release certain properties from the trust?

A If you release certain properties from the
trusf'-- like déed release, rigﬁtf. -

Q Right.

A Okay. Deed of release -- it works like this.

Say like they will agree upon é price. And a certain
parcel of property will be released after the person
hds paid so much money on the principal. '’

Q Have you used that in other contracts?

A Yes, 1 have.

Il Ll

Ron Johnson Reporters
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34
8 She lives where now? Where was it you wént

to see h» at?

A Pimgit Drive. ‘

= Q He ‘drov you there:.
A Yes. He drdye me there _ fecause -- ‘
Q Was he presenﬁ n;en fou talked ﬁo her?
A Yes, he was.

-- when you go.down to Wmmit Drive, some wav .

?ou;head?on:down-:nothérrstreeti'-Aﬁ-nyohago;dqwn*

© bl

10
11
|12

13

15

16
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20
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23

14

17

another streg

-- you know how they are

ixed out at

Tysons.

Q So you: get lost.: -

A Yes. He got lost. ]

Q Did you have'occasion, then, to discuss the
listiqg'agieement witﬁfhér? o

A .Yes, I did.

Q Did‘you go: over thé& form of the listing --

A Yes. |

Q Did_she.have any questions about the listing
form? T T TE s e = Pt e

A She was very anxious to sell it. She was

very anxious for me to get a hold of Mr. Luck.

And she feltilike that since my husband

Ren Johnsan Hepnrtgrs.
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did work for Mr. Luck that I could get a hold of
him and see if he was interested or not.
| And if he wasn't, put it in the compuﬁer and
sell it.

She needed to sell the piece of property.

Q At that time, did she tell you why she wanted

to sell i; at all or just thaﬁ,she needed to sell it?
A : ifQQAQL she just said that her husband was
dead. .
And he had left her encumbered with debts.
That's all she said.
-~ " And I dom't go into people's personal things
unless they SOLdeéife.i
Q How about the price that you were going to
list';t for, was ihat discusséd? | o
A Yes. We arrived at a price of $130,000,
because we told her to keep iq,.yoﬁ know, at what she

would be willing to take for the piece of property.

I did tell her we did charge a ten percent

1 comm'ission on the selling-of land:- St P el e -

Q Did you go over a listing form and £ill one
in?

A Yes, I did.

BRon Johnson Reporters

85




10

11

13

18

16

17

18

19

20

21

12 |

36
Q Can you identify Whétfé marked-as exhibit
numberxr oﬁe? o . |
A, | Yes, I can.
(Thereupon, the document referred to

above was marked for Identification as

Plaintiff's Exhibit No. 1.)
MR. POTTER: I.belieQe that has‘been
stipulated to by counsel.for the defendant.
THE WITNESS: Yes.
BY MR. POTTER: | z
Q Is this the original of thevlisting agreement?!
(Indicating.)

A This is the original, right.

14 ||

e

For the -jury and the Court, can you just

parts of t listing agreement are?

A _ This, here, is mainly -- w ave to ﬁ}ke

sure all of our factW\and everythj#g is accurate.

Once it goes in .computer -- you have to

IR Y B

make sure.

So like Mr ad to identify

the property w the deed book and the e number --

sband's deed.

from her

Ron Johnson Reporters
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land\-- commercial -- and things of this nature,
So you take those for at least six mgdfths,

I ually try to get them for a ygfar.

In our\listing agreements -- ke I had this

-

one set up for six Wonths, ' , S

And then one-Iyndred-gpd-twenty days after the

exﬁiration of the listing .'like anybody that I havé

introduced to -- or anojfier reW] estate company has

introduced to the pyfperty and iif Ngs.-Clay sells it

to them.after it/expires, they still dRe a commission

of ten percey

Q s this-‘something you disCﬁssed with\aer
that Aight?

A Yes.

Q Let me show you or.afaw your attention to

one portion of it that says the property may be sold
subject to exisﬁing deeds of trust having an unpaid

balance of -~ and there is a dollar ;ign and a blank
with a line éhrough it.

Yes.

Yes, I did.

1 Era T

A
Q Did you £ill that portion in?
A
Q

What was the intent -- what was the discussion]-

Ron Johnson Reporters
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concerning the existing deeds bf trust on the property
if there was any at that ﬁﬁme?

A I was never told there was a deed of frust

on the property.

little louder)

19 ) . .
Having ah 'unphid baldné¢e 'of -= a.dollar SNgr; blank amn:

Q ' She never advised vou of that. | . ;
THE COURT: Excuse me.
Let me juét ask ypu.ifléogfcanét'ﬁéar:'
If you c\n't hear, please. let me know. !
A .righF: You need to speak up. jlist a ’

THE Wi_ SS:. I'm sorry. 1I'ye got a 'cold
and -- :
THE'CQURT: ere is a Microphone you can
speak into if you need.t

Why don'f'you aék ouf duestion aééin?

MR. :POTTER:"TA ;ié

BY MR, POTTEA: L

Q With regafd to this line tMat says the

property may.be oid»subjectwéo;éxisti  -deéds of. truas:

a line thrgugh it -- was it subject to any ed of

trust?
[ ’ A F] . l

Did she tell you it was --

Ron Johnson Reporters
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And quite homestly, I didn't even quesj

her abou

it because I was so familiar with

property.

I had

Reen familiar with the operty ‘for

years and years.

And T had kINwn when Mr /Clay had bought the

property.

‘And I had known t*:t:Land can only be financa@
for fifteén.yeﬁrs.

And I'khéw P§.-i(Phonetic) - #=:the
'person'that they rty from -- had %
since moved to

I mfan, I didn't even question i to be quite

Did she tell you, at this time, that tNere

any trust on the, property?

A No,

she did not.

Q ~ The next line says: we will take back a

‘'second deed of trust in the amount o6f -- there is a "'
line through that ‘blank, again.
Did you discuss any second trusts that she

.8

was going to take back?

Ron: Johnson Heporters

- 89




h P R A

1

. \\17

10
11
12
13
14
15

16

18
19
120

21

Dot

41

A No. T

Q The rest of this is simply a standard form
that Long and Foster uses and you have used fof some
time.

A Yes. I have used théem for years. .

Q Did she raise aﬁy questions concerning any
of the form -- of'this form of the listing:égreement
at all that you can recall?

A The main thing we éalked about :-'§he was
most anxious to sell it. |

And tﬁat was just -- essence of it.
*Q *- 'This was onr whiat” date that you entered into
this agreement?

A November 15, 1981.

MR. POTTER: With the Court's permission,
can I show this to the jury? (Indicating.)

THE COURT: |, Yes.

BY MR. POTTER:

Q After the listing agreement was entered intc

1"and you met with 'Mrs. Clay,. was. theré¢ anything ‘else "

said that day at all that you recall?
A (No response.)

Q That was pretty much --

——
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A No. We talked a littie.bit about our
families. .
She told me. about her family. She-téld me
she had a daughter and son ints real estate, but they

didn't'reain care for it that much.

And she told me that the main reason she was

so anxious to sell the property was she wanted to mov:

to Florida.

She had a son killed in an autpmobile
accident.when he was very young. He did have two
children. She wanted to be there with the children
because’ they were, you know, a little bit .older now:
and she wanted té retire.

Q All right. . -

A Then we.talked about her, you know, when she

.built on the addition té her house and how she had

worked on that.

Q Did she tell you that she owned this house --

A Yes, she did.
Q" -- that' you met her at?
A

Yes, she did.

that particular time.
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A ————y .
Q  Did there come a time when you were contacted

-- or you contacted a Mr. Blevins?

A Yes.
Q When was that? . ‘ i
A It wés on December the 19th, this contract :

was in the mail.

Q How was it that Mr. Blevins came in to see

¥ Y

He contacted Tommy first.

N - -

-

errupt. You have

I apologize.

You have to keep clear to the

THE WITNESS; All right.

Okay. He contacted my husband, Tommy Marsh,
and said that he had seen some agents over there.

" He knew' I had the property.listed.

And he wanted to know -- well, Tommy --

is no need.tc

. you about that co

-,

Well, anyhow; 0ld me to call -- Tommy

Ron Johnson Reporters
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BY MR. POTTER:

Did you call Mr. Blevins?
A ° Yes, I did.

I called him on that day; And we set up an
appointmgnt for hiﬁ to meet me on Decembér’éhe 20th,
aﬁ my office at ten o'clock.

Q Did he”cqmé in. to ;ee you on the 20th?

A Yes, he did.

19

.Q What was the conversation you had with him ;
tha®\ time? | R d I
A Okay. He sat down.
And\ he said ---
MR. DIA ;; If Your Hohor-ple Se, gﬂe same
objection.
Mr. Blevins' cdpversgfions with Mrs. Marsh
are not admissible through/shis witness.

MR. POTTER: Mr. Blevi is present today,

Your Honor. ' I woulf be glad to ca him' conh'éernidg =

the testimony @ this witness.

TBE COURT: All right. That's thé\way the

Y4 -t

testincxy has got to come in.

Ron Johnson Repaorters
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) BY MR. POTTER:

9 Q ~As a result of jour conversation with Mr.

3 Blevins, did you then prepare'a'document.célled a
4 land-sales contract? o . - '}
" A Yes, I did. ’ |
6 Q Can you identify this, markéd plaintiff's %
7 exhibit number two? (Indicating.) é
8 A Yes, I can. | ;
R L I R .(Thereupon, the.document referred to f
10 . above was marked for identification és i
n | Plaintiff's Exhibit No. 2.) %
12 BY ﬁR. POTTER: ‘ é
13 Q What is tﬁat? §
lna é That'g a land-salesigpnt;act dated December .é
s ||che 19en, 1981, i
mé Q  Who filled this in? é
: A I did. \ .
17 , a
8 Q Was it signed by Mr. Blevins? %
| A Yes, It was. It was signed December the thh:i
ig 1281, at twelve, approximatelv twelve o'clock. "é
- In addition to that, can vou identify »p {
g exhibit numbe é
9 i

A Yes. That's a of Mr. Blevins' check |

made out to and Foster. It's an

st money

" Ron Johnson Reporters
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This is the second one because when we made

up the ntract he wanted to make it -- now, ¥his one’:

==:no. ThiN{s the first one.
in ten -- bﬁt} he wahted to real write it up ~--
complete amortization ov t vears.

His tax accountaft d advised.ﬂim to do
it --

MR. DIAZ: If Your Hdpor_pl se --

THE OﬁRT: I am going to susta that
objectioy. ‘

MR. DIAZ: All right.

BY MR. POTTER:

‘Amortizad over thirty years due:and -payable

2

Q  You went to see Mrs. Clav the next day, is
that right? o

A Yes, I did.

Q | Did you discuss with her the Luck land-sales
contract at all?

A Yes, I did.
* Q What did you do when vou went irn the house?

What was vour conversation with Mrs. Clav?
A We went to the dining room table. We set

down.
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She was very excited. .She had the contract
on the piece of property.

She wanted to know who the contract wés
from.

And I says, '"™rs. Clay," I says, "I kave one
that is an offer. It is not a ratified contract."

"It is in the maii. I expect it ﬁéck any-
where from Monday or Tuesday if you want to wait for
ie." |

"I did talk to my broker:. I do have to make
you aware that there is a contract, you know, on the
waf."

"I can give vou the contents of the
contract, but it's not a ratified contract" -- which
I showed her Luck'Quarries' offer first, tﬂé amortiza-
tion sheet.

And if vou will notice on the amortization
sheet, it has December the 18th on it, the day it was
ran.

Q' Their offer was a purchase for how 'much monevy?
A Their offer was a purchase of 5139,900 -- I

a4 . e

n What was Mrs. Clav's reaction to this?
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A She looked at it. She‘took it in ﬁer hand.
And she says, "Wéll,’that certainly is. not
acceptable."”
S She laid it over to the side.
And that's when I told her about Mr.'Blevins:
contract.

Q That's when you presented her with plaintiff’

exhibits number two and four, is that right?

A Yes. ;

o] Twé'and three, I mean, is that right?

A That's correct. That's correct.

Q What.was your discussion concerning this

contract that you had with Mrs. Clay?
A Qkay. I presented her. the conﬁract.

Aﬁd it says in the cdﬁtfaéé, "Purchaser to
pay $25,000 down, of which $1,000 is part. Seller
agrees to . hold the remaining balance of $105,000, at.
twelve percent interest, amortized over thirty vears,
due and pavyable in ten vears, with ﬁonthly pavments oI
$1,080.04." Purchaser has the right to nrébpav loan
without penalty. Seller agrees to subordinate a bona
fide construction loan.' |

So, anvhow, I ran the amortization sheet. It

- ——
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showed her.whole schedule.of hoﬁ much Mr. Blevins would
owe her sn the property -- ten years, which came to
ninety-some -- $99,000, something like.that. | 4

And her monthly payments that she would be

getting -- she looked at it. o ‘
And she'says, "Well," .she says, "ghis is a fa:%
better contract than Mr. Luck;s was." .
She signed the contract then.
Q After she signed the.contract, did you get up
and leave or were there further discussions?
A No. There were further discussions.
-~ The comtract was taken over. She is given a
copy of it.
She was on the copvy and she was writing right

on the side of the original contract that I gave her

different figures, you know, and evervthing.

And she looked back at me and she says, '"Mrs. i

Marsh,'" she says, "I have got a problem." |
‘And I says, '"What is your problem, Mrs. Clav?“%

" And’ she sdys, "I ‘tannot clear the Tand." Shs
says, "I am lacking $5,000." %
I says, "Mrs. Clay, vou owe on this piece of

t . -

property."
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And she says, ''Yes."
I says, "How much}do‘yéu owe?"

Q Let me interrupt.

Was that the first time that she ever advised

you that she owed any money on the property? ‘

A . Yes, sir. That was the first time I ever

| even heard of it.

Q What was your discussion then?
A Okay. I told.her,_yéu-know -- she says, "Do
you think Mr. Blevins could come up with $5,000 more?
I says, "I don't know." I says, "I cannot
to you, L sugggstAthat we'ﬁake it right bac al
Apd what'we»do, vou have to go back and you
countgrback to where wé“take ﬁn& %e pﬁt a "T" iﬁ‘it.
And you initial it to where she can only
accept $30,000 down., .
And then you do all the other figures and
everything. |
B ‘" That's a counterback. It is not a ratified
contract at this time when vou counterback.
Q pid vou explain all this to her?

s 3

A Yes. I told her, but I said, "Once you do

"

i

i
!

‘I'speak for ‘Mr. Blevins, but - if $5,000 presents a-problemg
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this, this is not a ratified contract until once it

goes back to Mr. Blevins and Mr. Blevins signs the
contract." o
“"Then it becomes a ratified contract."
Q What was her reaction to-that? .
A She says, "Will you go back to Mr. Blevins

and ask him if he can come up with $5,000 in good

faith?"
She didn't want to méss up the contract.
Q What was your response? What was youf
reaction?

st A I says, "Yes, I will." - o '

Q Did you go to Mr, Blevins and ask him'about
the $5,000?

A Yes, I did.

Q Did she strike out the $25,090 down and put

$30,000 at anvy time?,

A No.
So she never amended the written contract.

No she did not. No.' o b

No she did not.

L d
.t : e LI )

Q
A
Q She signed.
A
Q

Were there any questions that she raised as tc
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the terms of the contract, what the meaning of them

were?
A Yes. She did raiselé- subordination..
i - T .explained subordination. to her.
Q What do you mean she raised it? What ‘did shec

say to you and what was your response?
- A She asked me about the clause on subdordinatict.

Q All right. What did you tell her?

A I explained subordination -- do you waﬁt me
to -- | é

Q Yes. Tell the Court and the jury what you g
told her. . ' -

A Okay. I'explaihed to her that. subordination g
is --'I says, "When you first go to settlement yéu wii;g

be ho;diﬁg the first deed of ﬁfuéf: .Mr. Blevins, at
this time, is not going to build on it, but he wants
the right.to build a,garage on it because the old é
filling station =-- it was leaking and everything.. Aaié
he wanted to do some repairs to it." |

e -7 "And so ‘anvyhow, at’ the timeé that he goes and
gets .the construction loan on this piece of provertv,

you are agreeing to subordinate."

And so, I savs; "At that time, you would have

1 ) L
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the second‘deed of trust. The bank would hold the
first -deed of trust."

"If, by any means, Mr. Blevins should?go
bankrupt or anything like that, vou still havé the
money that ﬁas paid down to'you -- all the monthly
payments."

"And yoﬁr property -- it is anaimﬁfoveﬁent
to your property when you have a building on it. --
construction." . ..

Q Did you discuss any improvement or increase
in the vélue of the proerty by virtue of :he fact
that there Wwould be a building on it?

A Oh, yeah: Anytime there is abuilding on a

piece of property, proverty becomes more valuable. Yes@

Q. Did she.ﬁave any othér questions?..
| A (o response.)
Q How did she, appear in response to that?
A (No response.)
Q I mean, did she raise further questions aboux

what that meant? '

A No, she did not.
Q' = eilefehefomi >
B e Lo
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My husband.
finding the place.

Q Did she as
the contrac

No.

Q How did she appear to you?

.Did she appear to you as if “she ﬁndefstood
what the contract meant?

A She appeared to me that she understood.

There was a question about the $5,000, and I
had -- you know, I knew that I was going to go back
and talk to my broker about it to “see if we would hold
the note on iﬁ,

But I can't spéak,for my broker and I domn't
like:;o say anyfﬁing to a cliéﬁt until afﬁer I do
discuss it with my broker.

Q That day there were no other quqstiqns. She
didn't ask any other questions about the contract.or
what it meant?

A - No. '~ She was very happv to get a ‘contract.

Q What was her rgaction? What do you mean by
she was hapéy? | |

A Well, she just seemed like she was just
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relieved.

And we did discuss the fact when it came up

about this $5,00n. . ' -
) That's when she discussed: the fact that her

house was completely paid for. She had some C~*& D’'s

due to become due.

i

By her hé&se completely: paid fér,I told her
I could work with her and work with the loan first.

I said, '"™rs. Clay,". I said, "e;ghteen
percent on this proper;y," I said, "vou know, that's
way too much.”

Q What's eighteen percent now? e

What loaﬁ was eighteen percent?

A The loan that she had on the proverty. She
wASs paying eighteéﬁ percent iﬁtérest. o |

She was paying eight hundred dollars a month.

Mr. Blevins was giving her four hundred
dollars a month, so therefore, she was going
four hundred dollars plus taxes in the hole every
ménth. v

Q Does this hgvé anything to do with her desirsa
to sell the property?

A Yes.
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Q Did you discuss trying to finance it?
A Yes. ' o
When I told her, "Yoﬁ‘would be better.off
getting the first deed of trust on your property,
since it is’free and clear, if you don't want to -use,

you know --"

Q You mean her propérty now;

A Her house.

Q ngr~house. N

A She has a lovely home in Falls Church.

And she would be better off getting a first

‘'deed of trust om that with a lower percentage rate

than what she was‘paying because she had a renegotiable

percentage rate on her piece of property.

Q. Was she aware at the time of the settlement

she would have to come up with some proceeds to settle?:

A Yxe.s. ) . [T
Q Did she tell you when she woudld get them?
A She was going to first try -- she had her

C & D's that was due to come to matutity. -
And she was lacking $5,000.
And I told her I would work with her and if

she had to, I would even call the'bank.

Ron Johnson Reporters

105




1

}

PN
&

N

o
B ol

10

1

2

3

-
-3

[
—

68
MR. DIAZ: If Your Honér please, it is begfng
offered\to prove the truth of” the matter being/set
forth thereNn.
Coﬁse ently, necessarily, it 1s hearsav.

THE COURTN\, Well, what I going to do-is

once again admonish tMs jury thdt this is being receiv:H4
as a copy that this lady ' eived concerning the
settlement.

As to whetler it washghe rue date and so on,wé
it is not being Accepted for that purdgse.

MR /DIAZ: Thank you, Your Hono

HE COURT: That is the admonishmen®\ that goas%

with/1it.

BY MR. POTTER:

Q Now, did there come a time in December,
Mrs. Marsh, when yvou were notified by Mrs. Clay

concerning her position on the contract? ' , P

A Yes.
Q When was that?

' A Tuesday, the 23rd.
Q How did she notify you? %
A She callléd me .
Q What did she sav? %
A i

She said she was not going to go through wit:
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the tentative contract.

And I says, "Mrs,_Cléy;"'I says I don't have
a tentative contract..

I have a contract on your piece of_p:opérty.

Ana she says, "You don't even have my ’ '
property listed.“

And I sajs, "Mfs. Clay, your propéfty is
listed."

She says, "I don't have a copy Qﬁ‘it."

And I says, "I will come down.: I will bring
you a copy of it."

'She’safdy’"I‘md no way~going to take a second
deed of trust on ﬁy piece of property. You did not

explain it to me. The contract was presented very

poorly to me. You did not give me a financial statemex:

of Mr. Blevins, and it was very poorlﬁ presented."

And I says,,K '"Mrs. Clay, Mr. Blevins has been

your tenant for a number of years. And vou knew how h«

paid your rent."

"I did' not"‘think that you needed 4'financial
statement, but if you would orefer a financial state-
ment I will get you a financial statement."

[ i

MR. DIAZ: Your Honor, may I approach the
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DIRECT EXAMINATION (Continued)

LT BY MR. POTTER:
Q Mrs.

Marsh;'can you relate what waswéaid -
ﬁhe balance what was said in yoﬁr phone ;onversation
ﬁith Mrs: Clay? | .

A She informed me that the commission was way"
Loo high, that she was having to pay.
And she says my sérvices was worth no more
than $8,000.
Q Did you have any other convergations with her
that day? g |
A Yes, I did.
First of all, I called Mr. Kincheloe and asked
him what we could do about the subordination clause.
She was very unhappy. |
He set up ah addendum to the contract
relenting the subordination clauses.
He put deeds of releases in it.

r.. i3

At that time he dictated the addendum to me.
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81
Hé says, "You take it over to Mr. Blevins

and see if the addendum is oaky with Mr. Blevins, and

then, at this time, do not have Mr. Blgviﬁs sign it.

She is to sign it first. And then he is to'sign it."

Q All right. Did you prepare an addendum-

A Yes, I did.
I prepared an addendum according to Mr.
Kincheloe's words. " i,

Q . Prior:to-that.-time, with regard to the finan- 1

cial ability of Mr. Blevins, did you make any effort

"to satisfy Mrs'.' Clay concerning his ability'to pay?

A Yes. .Mr: Blevins went to Warrenton. He gbt
his tax returans for three wears back. |
And he bEOught thém t& ﬁy office.“
| I carriea his tax.forﬁs plus - the addendum.

I set up an appointment_for Mrs. Clay at seven o'clock.

e —

And that's when I took the tax forms.

Q Did you go back to see Mrs. Clay with the

P ) P L}

addendum?
A Yes, I did. | E
Q Who was present at the time you went back to

Yard R )

see Mrs. Clay?
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A When I went back to seé.Mrsl Clay she intro-
duced hef --.she says, "This is my daughte: and son-in-
law." | |

-Q I show you this and ask if you can'identify
PIRintiff's number five: ,(Indicatigg.) . |

Yes, I can. g
(Thereupon, tﬁe document referred to E
above was marked for Identifigation
as Plaintiff's'ﬁxhibit'No. .) ) g

'BY MR.\POTTER: ‘

Q What 1is at? ?

A T It's alett that Mrs. f£lay sent to me i
registered mail, which fter, e said_she would let

me know in two..-days --

Q.
A

Q

Let me ask you a/qudstion about this letter.

Okay.

Was this 1 Cter sent to u before your meeting

concerning the addendum or afterward¥W?

A
cq

addendum.

After

Let/me go back to the meeting congcerning theé’

Did you take the addendum to Mrs. ClawW for

her Zgignature?
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P SO S Yy

Did you present that addendum to Mrs..Clay?

Did she sign the addendum? o

Q .

.A Yes, I did.
Q
A

No, she didn't. | B

Q Did she give you -- did you also give her
the income tax -- fhree-yeérs worth of inc&ﬁe tax
records on Mr. Blevins?

A Yes, I did. L

Q Did she make any comment on the financial
ability of Mr. Blevins?

A ' She 'said that she could see that he was
well qualified.to.buy the property.

Q  Did she make any comment on the addendum
to remove the subbfdination pfo&ision and ;;t in éhe
release provisioné

A She said.ghé would have to think ahout that.

Q So she didn't sign the addendum in your
presence that day.

A No, she did nét. S . *

Q Did she retain possession of that addendum?

A Yes, she did.

ya

Q Was there any discussion with her concerning
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Long and Foster's ability on the -- to take a note on

the commission?

A Yes. 1I.had talked to my broker that morning
because we knew that -she was -- she had told me the
Previous evening that she was $5,000 short. ’

And I asked hlm lf we had - any problem Wlth
taklng the. note back.

And he says, "No." He says, "I will have no
problem with that whatsoever because we were, trying tc
-- I was working with the finance company it that time.

.80 I did inform her that I had talked to myl
broker-and that he was willing to take a note.
Q What was her response to to your willingness
to tkae the note back?
A, Her response.was that our commission ;as way
too high.
.- ... . She really.mneeded $9,000, ﬁow, instead of the ?
$5,000. ‘

Q Did you have any further discussions with her

LI I DU R

that afternoon?
‘A Yes, I did.
What were vour discussions?

A She told me that she felt like -- that she oniy
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hired Long and-Féster to get to Mr. Luck, -
She said she couldrhave sold the property
to her own tenant herselfl .She did not néed Long
and Foster's services for that. | .
The fee was way too high. .
Her son-in-law would have not charged as
much as Long and Foster?
Q Were you acquainted wifh her son-in-law at

that time?

R H : A 11

A No. I was not acquainted with him at that i

H

time. ?
Q Was her.son-2in-law present when. you went thrcgéh

the addendum? |

1

A Yes, he was.

Q there any conversation with hjaat that
|point?
A When she --“ had talked”to him previously

Q Did you know what his occupation was?

(Vo response.)

thatmorning. : -0 T M EINE T S B} (R S
He called my Mome withN\ghe pretense of working
up on comparabl ronerty over on /211.

We Gorked with other relatives.
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BRSO R —es .

BY MR. POTTER:

Q Did you attend settlement on.Decembef the
28th?
| A Yes, I did. ' | o i
Q 5id anyone else show up at the time of §
settlement? | |
A Yes. It was Mr. Holmes . -- Mr. Kincheloewas

out of town at the time -- ﬁ;; Holmes; it was Gladys,
Mr. Kincheloe's secretary, Mr. Blevins and mysélf.

.Q Who is Mr. Holmes?
A Mr.  Holmes, I presume, is a lawyer that
works with Mr..Kiﬁcheloe.

Q Did, in fact, Mr. Ble&ins execute the note
aﬁd Ehe deed of trust‘to go ES purchase the property
on the 28th of December?

A Yes, ﬁe did. L ' .i

Q Did Mrs. Clay show up and execute any papers
at that time?

A No, she did not.

Are these -- can you identify these
documents I ha

A  (No response.
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Q Are these copies of the settlement papep£?
A Yes, it is.
Q Rpis settlement, then, technicallf, as far

as Mrs. Clay wxs concerned, was never f£#nished --

never took place,\is that right? ‘
A No, it did wot.
Q Did you ﬁave any cghversation with her

after the settlement date
THE COURT: ounsgl,'i—fore you go -~ just

counsel approach phe bench off the Wecord for just a

moment.
'(Théreupon, there was had a\discussion
‘ " at the bench off the record, wiNch was
not reported by fhe court reporter®
BY MR. POTTER: | h
Q Did you aﬁtempt to contact Mrs. Clay.at the

time of settlement.or after settlement?
A Yes, I did.
Q Did you attempt to contact her yourself?
A Yes, I do. : | o
Q What was the result?
A She jusf said that she was not in the

position to sell her property at this time.
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Q She,.in effect, refused to segtle.
A Yes, she did.
he refuéed to éettle.
MR.‘DIAZ: Your Honor, I am éo:ng to object
to the leading frm of the questions : . |
THE COURTN\ I will sust@fn it. Strike the f
ansﬁer. | - E
BY MR. POTTER: j
What elée did 'hé sy to you? Anything elseﬁ
A Let's see. | : o . 3

I don'tknow what I am supRosed to answer

to and what I/am not.

know the answer but -- , ;
THE COURT: Just answér the question

" BY MR. POTTER:

- Let me pose the question again.
Did there Fome a time, to your knowledge, !
that Mrs. Clay sold this property?

A Yes, éhe_did.
Q Do you know when that was?
A It was on April the 1l4th, 1982. i
Q Do you know who shelsold the property to?
A She sold it to Mr. Jim Blevins.
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Do you know how much she sold it for?

A She sold it for $130,000.

- Q Do you know how much was paid down a£ that
time?
A $30,000. | .
Q How much was taken back in the form of a
trust? |

A $100,000.

Q Since that time, haﬁe you received any
payments at all from Mrs. Clay on the commission from
the property? |

A No. . o : Hy

MR. POTfEﬁ: That's all the questions I have.f
THE COURT: Mr. Diaz? ‘
MR. DIAZ{ fhank yoﬁ, Your Honor:;

' CROSS EXAMINATION
BY MR. DIAZ:

Q Let me, if I could, Mrs. Marsh, .talk to
you a little bit about this subordination térm.
Perhaps, it might be hélpful if T took plaintiff's
number one-and number two.

Now, you said that you have done one-hundred

Ron Johnson Hepnrters’
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or one-hundred-and-twenty-£five listiﬁgs since you

started practicing, is that right?

A I can't really speak on that.in all honesty.
. Q In that magnitudé -=-?
A - I mean, I was the top producer of Long and

Foster in Ffedericksburg.

I have been a member of tﬁe million-dollar
club.

Q " It's fair to say, then, that you have worked
on maybe fifty subordination cases. |

A I have worked on quite a few, yes, sir.

Q ' 'Let me' be sure that I understand what the
subordination is aﬁd how it works.

As I understand it, on a transaction where
the seller is going té hold the deed of trust, he has
the first deed of trust, is that right?

A - _ Yes. That's correct.
Q Then, the seller agrees with the buyer that
he will let the buyer go out and borrow money and ‘that

the seller will take a junior security position in the

property.
A Only if the money is borrowed for comnstructicsh
on that particular piece of land -- on a bona fide
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constructibn'loan. a
Q | Only fqr const;qctibn on that piece of land.
A . That piece of land, yes, sir.
Q ALl right.

Is there a restriction, usually, that it

be only on that piece of land?

A It's wrote in the contract --

Q | There is --

A -- as a bona fide éonstructioQ loan.

Q So, the.restriction on that piece of land

is written iﬂ;o the contract.

A Yes, sir. | o o

Q Typicaliy, aren't there limits on how large
a construction will be done, what'kind of construction
loan?.. |

A The bank would make thelimits on that.

- Q Is thére, ;ypicaily,_any limit on what a
seller will’wang and how much of a construction loan
he will let go in front of him?

A (No respoﬁse.)

Q There is, isn't there?
A A limit --?
Q

Yes, ma'am, a limit.

Ron Johnsan Repaorters .

119

K




10

11

13

14

15

16

17

18

19

20

ﬁ

12

24
A i presume there is.
Q I would think that's right.
If there was, that'would be in the cﬁntract,
too, wouldn"t it?
A" No, sir. ‘
Q That wouldn't be.
A The bank is the -oner.that. is;fgoing-tp
put the mortgage -- the first deed of trust on 1it."
No, sir. |
Q Mrs. Marsh, have vbu ever written a sales
contract that has a subordination clause in it for
construction or subordination which had a dollar limit

on how much of. a loan the construction loan would be?

A Mo, I have not.

Q "You have never domne thaég

A I have never done that, sir.

Q You said that when a construction loan goes

on, the construction loan h;s first prioritv on the
property, right?

A " 'Yes. o

Q Have you ever had the experience where the
borrower, the buver of'the property, defaults on the

pavments wnile construction is going on?

et
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(No response.)

Has that ever occurred on a case that you
involved in? | |

No, sir.

You don't know whether or not the property

would be less valuable with that construction loan on

it or whether it would be more valuable, do you? .

A

o)
structi;n

A

through..

Q

Lol -

It would be more wvaluable, sir.
Even if it was in the middle of wean- <

-7

Well, the bank is going to see that it's

Suppose he defaults midway through the job.

Defaults which way, sir?

Suppose the buver doesn't make his payments.

To the bank --?
Yes, ma'am,
Then the bank is going to repbssess it..

That's right. It is going to repossess it

with a half-finished improvement on it, isn't that

finished.

Yes. And the bank is going to have it
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Q Isn't it typiéallv the case ‘that when a
construction loan goes oq.and'the deferred purchase
money is subordinated th;t during the period.of

construction the property is worth less than the total

of the financing that is on it? ' .
A (Yo response.)
Q | Isnft that true?
A Less than --
Q Than t@e:ﬁinancing -- .
A -- the financing of the second deed of trust

or the first, sir --?
Q" The first::and the second. The first and

the sécond;

A That, I would not have Rnowledge of, sir.

Q You wouldn't know. -

A No, I wouldn't.

Q Would you say in circumstances whege a first
loan.--- a construction loan is going on the prdperty

and the deferred purchase-money loan is going into a

the buyer is important?
A You mean the financial abilitv of the buver

is important.

e ey ———— e .

{'second place on the property the financial position cf !
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Q Yes, ma'am.
A Yes. The bank is going to check him out on

this, sir.

Q " It would be important to the seller,  too,
wouldn't it? . .
A Yes, it would.

But the-bank isn't going to lend the money
unless he is qualified.

THE COURT Let me Just lnterrupt and say

P |

that I think the jury needs to have a better deflnlth“;
!

of the terms that you are using, such as deferred
furchase money trust and so on.

Unless you have objection to it, Counsel --

MR. POTTER: ©No, Your Honor. That's fine.

MR. DIAZ: Can I describe the typical
situation to the jury, Your Honor, subject to anv
crltlcisms Mr. Potter might have? B

THE COURT: Anmy problem with that, Mr.
Potter?

: MR "POTTER: No. .I would like to:hear it.

THE COURT: 1IfI'm making it more simple than

it need be, then you can let me know, but I think that

when you are using terms of art like tnat it's more
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helpful if the jurv is specifically aware of what
they mean.

MR. DIAZ; Ladies .and gentlemen, if.I under-
st;nd how Fhese transactions will work, typically --
if’tﬁere is such a thing as a typical situatioh -- if
a.seller owns a piece of‘prbperty.that is unimproved
has no constfuction on it -~ and if he ié'willing to
accept a trust back, .:.it, typically, is a first trust,
that is in the event there is a failurg to pay by the
buyer the holder -- the seller of the deed. of trust --
has the right ;6 cause the property to be foreclosed.
and get the money. from that saie to pay off the
balance that's owed to him.

In some circumstances, a buyer may wish to
construct improvements on that praperty.~

If he seeks to do that, he is -- and has
to borrow to do it -- he is going to go to a bank,
institutional léﬁder or even a private source of money
and he 1is going‘to borrow the money from them.

.. ~-,-. . That person who 1is goiﬁg to lend him” that’
money insists on having securitv for the repavment of
the mdnev. So he will ask for a deed of trust on the

same property.
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Now, ;he rule of law is that the first_trust
that .is fecorded on the property is the first that he
has paid, that is, it's got ﬁO‘ggt one hundred cents
of the money owédﬂto:rt before anyone goes down to-who-|
ever is second in lfne» ) ‘

The lender on a construction loan typically
isn"t content to do that. He is not willing to accept
the second position because.he knows i1if the property
is sold in a fo;eqlqsure, a\distress sale, the chaﬁces
are good there is not going to be enough money for him
to get paid.

What he will insist on doing is he will insi:s

Ty

i

that the seller, who is holding the deferred purchase
|lmoney promissory mote, that is the note prémising to
pay the balance of the purcahse'price and ié'seéured
by a first trust. o . | f
He wiil insist that that seller subordinate, §
that is, change the order of priority and put-himself ;
down second so that if a foreclosure is necessary |
‘because the buyer isn't able to make his pavments,‘thézg
the money that comes in first pays off the comstructic—
lender, and than pays off, if there is money left, to

the seller.
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So the consequence of the switch is to put
the seller in the junior position so if the pfoperty
goes dut under a dis£ress sale, the seller isn;t going
to get his money."

THE COURT: That is sufficient. ‘

MR. DIAZ: Thank you, Your Hoﬁor.

THE COURT: Any abjection, Couﬁsel?

MR. POTTER: Well, the only objection would
be that it assumes that the fo?eclqsg;e.sale dra&s less
cash than enough to pay off .the second trust.

THE COURT: It may be that everybody gets
paid. . ‘

MR. ?OTTER: It may be_th;t evefybody gets
paid off, but there is a great assumption ;here that
it will seii for less. ‘ | |

I think the other caveat that has to be
added is that in every construction loan it's not
paid lump sum. to the builder.

It is ?aid in construction draws as the
building goes up. - v
THE COURT.: Well, the onlv issue that I am

interested in is that you understand the difference

between a construction loan, a subordination clause

[ .o e
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and first and second coverage.

I think that does it.
MR. POTTER: The other issue may be the
release
don't know if you want to talk Zbout . that.
THE WQURT: Well, we haven't fotten into
that yet, but I jugt think'I saw a cuestioﬁ;in the
minds of the jury thede. | |
MR. DIAZ: Thani ya. for your gssistance,
Your Honor.
THdE COURT: All right.
CROSS Q’AMINATION (Continmyed) '
BY ¥R, DIAZ:
Q Mfs. Marsh, is there any question in your
mind whe' you représented, who vou were working or as
a rp4l estate agent?

. A No.

Q Can you tell the jury who it is that vou ars
required.to work for?
A The ‘only thing that we offer in réai'estate
is sefvices. That's what we get paid for.
Q That'isn't‘mv question, Mrs. Marsh.

A Oh, I'mvéorry.
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THE COURT: His question is very specific.
THE WITNESS: I serve the seller, sir.
MR. DIAZ: Thank you.

BY MR. DIAZ:

Q That is where vour obligation runs. -
A Yes, sir.
Q  You said that Mrs. Clay, when you presented

the listing agreement to her, told you that she was
encumbered with debts, is that right?

A She told me her late husband had left her

-heavy laden in debt.

Q- Did she give &bu any reason beyond.what you
have already testified td as to why she wanted to
sell the property? \

.A She wanted to éell fﬁe property.

She wanted to move to Florida. She wanted
to be with héer grandchildren.

Q ~ She made no mention to you of the fact that
the mortgages were costing her money.

A No. She did not, sir.

Q Let me ask you this: 1is it typical for you

to inquire when vou take a listing whether or not there

are any encumbrances on a piece of property?
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Q

Yes, it is.

Let me direct your attention to this listing

103

agreement, here, and point you to the letters, T-A-C,

which is handwritten. (Indicating.)

A

0

T

(Witness complied.) ' ‘
Is that your handwriting?
Xes,zitzis. .

T-A-C --

A\et me ask the question.
TH COURE:‘»juét a minute.

MR. DIMZ: I'm sorry.

' THE COURYN, What I am gojfig to ask you to do

is -- this is cross eXamination #hich is different from§

direct examination.

.questions

to respond ngt just yes or no, but you

specifica

THE WITNESS: Yeg

THE COURT: H¢/ asks\you very specific

THE WITNESS: And I just Xay ves or no.

THE “QOURT: -- and I am goNng to ask you

v.
THE WITNESS: Okay.

THE COURT: Co ahead and ask vour ques

lLon.
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BY MR. DIAZ:

Q Now, those letggrs,’T-A;C, are they in your
handwriting?

A Yes, sir. | C

Q Did you put that on there? . .

A Yes, sir.

Q  What do those initials stand for?

A Treat as clear.

Q Do you mgan‘clear oﬁ deeds of qugt?

A  No, sir. _

Q No. What did you mean by T-A-C?

A T-A-C is:a -form -- oo

Q I'm asking you what you meant by T-A-C on

this document.

A

! Lo ) AR .
Treat as clear. That is information for

other realtors to see.when they look at it.

We'look for assumable loans. A lot of

conventional loans are not .assumable.

oD

O p

>

Clear.of what, Mrs. Marsh?

(No response.) - i e "
Treat as clear of what?

They don't have an assumable loan.

A lot of'—-
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$130,000,
price?
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Q
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" You have answered my question, .-~

Thank you. .

THE COURT: .Wait for the next question.
BY MR. DIAZ: |

With respect to the purchase priceAcf-

did you believe that. to be an appropriate

- Yes, sir.

4

Isn't it a fact that that's what you thought :

v LI

the property was worth?

A

That's what Mrs. .Clay and I both thought the §

property was worth.

Q

Is it fair to say that you thought the

property was worth $130,000?

A

Q

A

Q
teétified

A

Q

right?

I thought it was Wbrﬁh.every bit.of $l30,066.;
Every bit of $130,000. --. .
(No fesponfe.)

With repsect to the Luck contract that  you
to, the Luck offer --

Yes. : S : - -

=- that's from Luck Quarries, Inc., 1s that

Yes, sir.

gt
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Q That's the quarries that ybur.husband runs,

isn't it?

A He runs Fairfax Quarries. .

-, Qv That offer was for $ldO,dOO, is that.right?
A t Yes, sir. . o
Q Was that offer ever signed? | !
A The offer was -- | - i
Q It was never signed.
A -- in the mail.

3 11

No. It was never signed because Mr. Blevinsﬁ

i

!

contract was signed before they received it in
' !
Richmond. |

Q On the listing agreement there is no questioni
' !

is there, but that you put that mark through the. line

that says, "I w111 take back a second deed of trust in 3

the amount of" -- and there is a line for dollars?
A (No response.)
Q There 1is no'question but that you put that

line through there, is there?
A No. 1It"s no questiodn.
Q - At the time that you got Mrs. Clay to sign
. N

the listing agreement, did you discuss anything with

Mrs. Clay about subordination?
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A Wo, sir.
Q | Did you discuss‘anything with Mrs. Cla& about
second ﬁrusts?
A No, -sir.

Q- With respect to the Blevins' ¢ontract, -you

said that Mrs. Clay was concerned about $5,000 -- that .

she lacked- $5,000 for closing, is that right?
A Yes, sir.
QR Isn't it a fact that gndgf the Blevins'

contract she laéked a lot more than SS,OOO in cash to

close?
A .  Not to my knowledge.
I mean,'she told me $5,000.

Q Let's review that a little bit.

As I understapd it, the:éontract.that Mr.
Blevins' proposed and which 'you presented was going tc
produce $25,000 in cash, is that right?

A Yes, sir. |

. Q Was it your testimony that something in the

| magnitude of $30,000 in mortgages ‘had to be paid off?

A Ho, sir. TIt was mot.
Q Do yvou know what the amount of the mdrtgages

were ultimately paid off?
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A $21,000.
Q You are positive of that?
A That's what she told me.

No. I am not positive of that.

Q How much w#s due to you for a real estate
commission? .
A $13,000.
Q So there is a shortfall of at least $9,000,
isn't there? ’ o ., ,;.
A She said she had C & D'slthat she was going i
-- that was getting ready to mature -- .that .she.was j
short $5,000. R R |
This is the essence that she told me.} .
I did not ask hgf how'ﬁuch'she had in C &-.D:r:fE
We discﬁ;sed. Sﬁe tbid me hef‘hoﬁse ﬁas | |
paid for.
| And we discussed moving the loan over there |
if she didn't want to pay for it because she was paying
eight-hundred dollars~a month.
She was getting one-thousand-and-s'ome-odd
dollars from Mr. Blevins -~ that she was released of
her tax thing -- . : - %

Q So there was a discussion --
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A

Q

109
-- on the propertvlwhich is =-
So there was' a --
-- one thousand.
There was a discussion, then, of her -
a trust on her propérty, is that correct?

Yes, sir.

" That property had no encumbrances on it

whatsoever, is that correct?

That's what she told me.

.On this real estate contract. you filled

is that right? (Indicating.)
Yes, sir. o ' ;e

Did youifill.that'out in front of Mrs. Clay

or did you come to her home with it already filled

out?

A

sir.

When I reached her home the contract was

filled out completely.

And it was signed by Mr. Blevins then, too.

THE COURT: © Wait a minute. I don't think

that is responsive to the question.

Would you ask your question again?

MR. DIAZ: Yes.
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BY MR. DIAZ:

Q - When you went tp Mfs. Clay's home, was the
contract all filled out? |

A Yes, sir. o

Q- ﬁho thought of the words that were.hhnﬁ-
written on this document?

A ' The words that are handwritten onJit - I

worked with Mr. Blevins' tax man and we made up about

three or four contracts on the property.

Mr. Blevins -- I mean -- yeah, Mr. Blevins --

Q '~ Please, Mrs. Marsh, try to stayv-with my
question. - S T
I know it is difficult --
A Well --
Q -- becaﬁée I know yoﬁ are conéern;ﬁ about

this, but I'd like very much for you to just -

A Okay. ., oo

Ll
Il
H

-- stay with my questions.
A Okay. |
THE COURT: Repeat your questian."
MR. DIAZ: Okay.
BY MR. DIAZ:

— (Y

Q Who thought up the words that are written

g ———.. .+ ——— ——
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on it?
A Her tax man. -- ; mean; his tax man.
Q Then- you wrote it down.
A Yes, sir.
Q Did you talk with the tax man? .
A Yes, sir. |
Q | The contréct sé&ﬁ: "Purchaser.to pay

$25,000 down."

Did you write that?

A Yes, sir.

Q When was that $25,000 to be paid?

A It's soldl o ,;

Q Does the contract say that?

A (No respoﬁse;)

Q It doesn't, does itf.

A If you read‘it, you can séé whefe it does.
'Q  Why don't you point out to me where it g;ys‘

that that $25,000 is to be paid at settlement?

2

A ."Purchaser to pay $25,000 of which $1,000

‘part..."” s fe - IR

(24

Okay. Right up here at first it says Lin

AAJ
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Q The contract says: 'Seller agrees to sub-

ordinate a bona fide construction -loan."

Can you tell\me'what that is supposed -to
mean?
A ..it means a construction ioan‘oﬁ that piece
of property.
Q  Well, "Seller agreéé to subordinate a bona
fide constructioﬁ'loan."
. How does one subordinate a bona. fide con-
strucﬁion loan?
A (No_reéponse.)

Q Do you mean subordinate to a bona fide

construction loan?

A (No response.)

Q ,Was that what the language was supposed to
say? | '

A A bona fide construction loan is constructi:a

on that particular piecé of properity.
She would -- the bank would hold the first
deed of trust and shé would take the seéond at that

time, sir.
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Q Tﬁis language, here, "éellef agrees to
subordinate a bona fide constrﬁcﬁion loan," that
language is binding on the seilgr if she signs Ehe

contract and it becomes a contract, isn't it?

A ' Yes,‘éir.' ‘

Q fhat language does not have any limit in
it, doés it, as t& the amount of the constfﬁction:-- ;

A No, it does:not -- f
Q --.loan? - ' o g
A Sir. ‘
Q It does not. ' | g
A (No resppnse.) ' . , ) 'é
Q Neither does that language have any limit g
to the fact.that the construction loan must be with an |
iqstitqtional lenﬁer, does itf o

A No, sir.

Q Neither is it limited to the type of iﬁgroven
ments to be construcéed or the amount of iﬁprovements
to be constructed, ié'it?

A No, sir.

9} It doesn't even say that the improvements ar;
to go on this piece of property, does it?

s

A Bona fide .construction loan -- it would go
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on that piéce of property.
Q Well, what &oes_ghe word bona fide. or the
expression . bona fide. mean to you? |
_A - Bona fide means to me that it would go on

that piece of property -- bona fide construction -

loan.

Q Where did you leafn that meaniné for Bona
fide?

A I don't know. I havé had so many q}qqses.

I've had real estate classes. I have had
extra schooling. |

you right where and when I learned the meaning of

- °'I really couldn't come right down and show - -

anything.

Q Isn't it a féct thaf bona fide means.;- to-
use the vernacular -- an honest-to-goodnesé conétruction;
loan? .

A (No response.)

Q Isn't that what bona fide means?

" A (Witness nodds head.) o o
Q So it.doesn't mean that the loan is going tc

be limited to this piece of property.

It just means it to be an honest-to-goodness
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Well, she would not have to subordinate, sir

122

attorney

Your Honor, an¥ I don't think that that/is a question

MR. POTTER: I want to .object, Your Honor.

He 'is.arguing with the witness.

THE WITNESS: - -- a -piece of property’ -:

THE COURT: Just a minute. Wait untfl your

akes his objection.

M POTTER: He is arguing with the witness.

that she can respond to.

objection.

THE COUR Well, I am ing to overrule the '

She has testifled af to what her unders- :

standing of bona fide mean

I think the qu#stiol has been answered, but

I am going to let him o into i

question?

please,

r

THE WITNEgS: Do you wanX me to answer it?

THE COUXT: Why don't you -ask(youf

MR/ DIAZ: TIf the court reporter\would,
d it back.
THE COURT: Will vou read that back?

(Thereupon, the following was read

e v et e genrerm—— e e

ack
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by the court reportef:'
QUESTION: ‘Isn't it a fact thyt
bona fide means -=-.tc yfe thé
- yvernaculay -- an_hon-st-tp-good-
ness constructio loan?. .
| ‘Isn't Ahat what bona
Kl de means |
o it doesn't mean that
. the Yodq is going to be limited
4 this pice of property.
‘It just means it to be a=
* ' honest-to-goodnedg construction
loan.)
'Y MR. .DIAZ :

Will yéu, please, answer that?

A That's true. := -~ .::.:. . LI
Q Just answer that.’
A

Okay. If she is supposed to follow a

second deed of trust, she has the first deed of trusc

on the property."

trust if it's not a construction loan on that particu’.a

e

How could she follow the second deed of

piece of property?

19

B:nn Johnson Bepnr@eis )
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How can you go get a construction loan --
THE COURT: Just one second.

I think the question was: doesn't bona

{ fide mean .an -actual construction loan as opposed to:

a construction loan on that piece of property? ‘
Was that not ydur question?
MR. DIAZ: " That's right. o
vTHE WITNESS: Yes. Yes. That's true.
BY MR. DIAZ: . ,
Q Now, going back fo this $5,000 for a minute,
the question of the $5,000, as I understood your
‘tes timony, came up- after Mrs. Clay had signed the
contract, is that.figh;?
A Yes, sir.

Q It is correct that at that point, theﬁ, is

it not, that there was a ratified contract between Mrs .

Clay and Mr. Blevins?

A Yes, éir.

Q When you went back to Mr. Clay to ask him --
to Mr.'Blevins' to ask for the additional $5,000, it
was already a contract, wasn't it?

A Yes, sir.

Q Did Mr. Blevins know that?
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A fes, sir.

. Q . So you went to him éﬁd you said, "We have a
binding.cqptragt here, but Mrs. Clay wantsﬂ$5,600 more
down." ' |

A She told me to go Sack and ask him in good
faith, which I did. . |

Q  Even though there was already a binding
contract -eqso'Blévins'cbdld'iﬁsiét thét.it be per-
formed. | h R

A Yes, sir.

Q At the time . that }ou presented this land-
sales contract to Mrs. Clay, a contr;ct that required
her to take back $105,000 worth of financing --

A Yes, ;ir. .

Q -- &i@ you provide.ﬂer, at ﬁﬁ;t time, any
financial informat?on on Mr. Blevins?

A No, sir. Mr. Blevins had been her tenant

| for years.

Q Isn't it a fact that.the only time you got

| any financial information for her was dfter there was

| @ binding contract between the parties and only when

she asked you to go and get some financial information

for her?
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A Yes, sir. |
- Q When you did thig co&tract, yoﬁ'didn't even
P t a purchase price into it,; did you? .
AYS No, sir. The pufchése price is put right
down 1in\ the small lettering where -- ) 4
Q Thé purchase price is_éut where?
A IX's riéht down there. (Indicét:ng.)
$25N000 down -- we made .up.quiffe a few
conﬁracts.that ARy when Mr;‘Blevins wAs Eh??e.
Q All righ), Let me --
A This is wha{ you are t king with --
-+ Q» --- ask you th¥ queé fon ---
A -- about, right Q¢re.
Q At the top wherf iX says, "For the sum . of.
that'g blank, isnft it | -
A | Yes, sir.
Q Nowﬁere --,
A Sir -
Q Ley me ask the qﬁestion.
A Pkay . : ' *
THE COURT: Wait just one minute.
THE WITNESS: Okay. |
THE COURT: Let him ask the question Filst.
J
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THE WITNESS: Okay. I'm sorry.

THE COURT: Let him finish the quesgfon befor

you start tR_answer.

THE WXTINESS: - Okay. .

THE COURIT  Go ahead and/ask your question.

MR. DIAZ: Wx\have g to try to get along
because we have gdt to spe the time'askiﬂé the
questions and answering/them.

THE WITNEZS: All right L

Okay./'I apologize. I apoldgize.

BY/MR. DIAZ:

o Q -With respect to-the'fipéncing you p ten

days/in that contract to settle, is_that right?

[1)

A Yes, sir. %
Q - So the eéntract had a ciOsing‘dat;’of ten ;

days. ;
A Yes, sir, within ten days. ?
Q That was after you had had discussions with

Mrs. Clay in which one of the possibilities that you
discussed was lier ‘Jutting a mortgage on her home to
close the difference between the' amount of cash she
was going to get from ilr. Blevins on the transaction

and the amount she was going to need to close.
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A Yes, sir.
Q In your experience,‘Mfs.'Maréh,:is it possible

to make application for a deed-of-trust loan and get

it a fact that it takes more like thirty to fﬁrty-
five days? : | ;
A Well, yes, true, sir.
But we were doing it otherwise.
MR. DIAZ: Thank you, Your Honor, that's all
the questions I have. |
THE COURT: All right, Mr. Diaz.
" Do you have any redirect?: : ;
MR. ?OTTER: Yes, Y&ur Honor, if I may;
just briefly.
-;REDIRECT EXAMINATION
'_:BY MR. POTTER: B ;
Q Mrs. Marsh, you havé‘been asked a lot of =
questions about the contract dated December 19, 1981,
and about 'your experience with real’estate.contracts.
| In vour experience, is it common that all

the terms of the deed-of-trust note and all the terms

L2}

of the deed of trust find their way into this land-saie

Ron Jnhsnn Reporters

147




A e, ———————

-3

=3

G

{3 -

+—

PR X
(=

B—8—8

O

130

contract?
A No. That's what you have yout settlement
attorneys for.
Q- In fact3 although it says that $25,000 is
nbt to be péid'at éettlement}'was Mr. Blevins prepared

to pay $25,000?

A Yes, sir. He brought a ctashier;é check fozr
$24,000.
Q Although, as Mr. Diaz. is trying to point outg

it doesn't- say that she .is to take the deed of trust
for $105,000, didn't Mr. Kincheloe prepare and Mr. %
Blevins ‘execute a' deed of trust for 3105,000? :

i
1
i
i

A Yes,'sif.
MR. POTTER: That's all the questions I have.é
THE COURT: Mr. Diaz? - ‘
MR; DIAZ: Just one on recross, if T could,
Your Homnor.
THE COURT: -Okay.
oy RECROSS EXAMINATION- b
BY MI. DIAZ:
Q You mentloned a couple of times Mr. 'inchéioa?s

preparation of documents and the settlement where Mr.

. Ron | Johnsan Reporters
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Blevinspsigned'these documents.
I undersfood you to’séy that ﬁr. Kincheloe
was out of town at the time, ' is that cprrect?'
. A Yes, sir.

Q- Ih fact, didn't that occur after Mrs. Clay

had written to Long and Foster saying that she couldn’ﬁ

close on the contract because of the terms she had
discovered were in it?
A Yes, sir. .

I carried a copy of it to Mr. Kincheloe.

Q All right.

{
!
i

- So you knew and everyone else knew in advanc:z

of the time th;t you all.sat.down at Mr. Kincheloe's
office and all hﬁd all these documents done and
everyéﬁing signed that Mrs. Clé&dwas objecting to
that contract and didn't feel that she could settle

-

on it. .
You knew that before then, didn't y;u?

A I didn't know whether she was going to be
there or not, sir.

Q-  You had her létter, didn't you?

A Oh, yes, sir, I had it.

MR. DIAZ: Thank you.
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J_GORDON KINCHELOE

years, have you doing sett t work in real

estate transacti

Primarily real estate settlemernts..

- Q -'Did there come a timg,-Mr; Kincheloe, when
you had occasion to reéeive a copy of a‘contréct~dated%
December 19, 1981, from Mrs. Clay to.Mr.~Blevins?
A (No respoﬁsél) - o
Q Do you remember that'cohtract?'
A Yes, I do. |
Q @ In accordance with that contract, did you.
take'cértain steps to prepare for the settiement underg
the settlement, under the provisions of that contract?
A T did. B
" Q Will you just brlefly descrlbe what your .
actlons were after you received the contract?
A Settlement was scheduled.

- There were,ésome problems regarding the
settlement. ' : : . |
The seller, I know, was unhapoy.

: And ‘what I did was give notice to the partiszs!

that settlement would be held_on December the 28th. @

O - A ;how‘]v;‘HFEE?T-Uf-fhE—*EEEEET-ff-E
, A - \ ) s
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“something one either before

terwards, I know.

. Q Did you work with.M;sL Marsh in an attempt
to get fhatibroblem‘soivéd or getting.the adiéndum
drawn up? |

A My primary interest ﬁaé Mr. Blevins.
Mr. Blevins had éigned the contract for
the ground. |
And he wanted the ground.
And I wanted to do whatever I could to see
that he was protected in ﬁis contract.
Q Did you'alsq draw up a deed and a deed of
trust and a note and a settlement sheet for Mr.

Blevins for the 28th of December?

A Yes. My office did that.

Q Let me shaw you this, if I may. (Indicating|

Is this the settlement sheet that you drew

up -- a copy thereof, for December?
A It was done by my secretary.
Q Is this a copy of the trust and the deed

that were also prepared?

A Yes.
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ﬁHun#4héa—#eéﬁ5aa—aéﬁ&hé—‘ime-aﬁ-aeasle;eat.
Q Waﬁ there‘éomebpe_ih your office who was
going.té con&uct'that settlement?_
- . A -Yes. I have a ﬁemoréndum:that is in the file
that says'that settlement was‘set for the 28th;of
Deqember,.l981, at four o'clock, for Clay to Blevinms.
Justus M. Holme, Jr., handled éhe séttlement.
Jim-Blevins, Rita.Marsh and Justus Holme
attended the settlement. |

7

The trust .and note was signed and a check

.“Q' ‘' That was in accordance with the settlement
sheet, I‘take it.'

A That's correct.

Q After the settleﬁ;nt.datg, did you have
occasion to have a telephone conversation ‘with:Mrs. Cla
cqnéerning tﬁefSeﬁtlepenté

A I had sevéral.

Q Do you remeﬁber what.thesé conversations
wefe? .What the gist of them was? "What was said by ' -
Mrs. Clay concerning the settlement?

A Vell, Mrs. Clay was upset,

And T know one of the things that disturbed

was left for the settlement in the amount of $24,964. 24|
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her most was the fact that there was a subordination
provisi6n in the original papers. |

Q.. To your kﬁowledge,-did Mrs. Clay evef
thrgateﬁ you orfthreatén Mrs. Marsh in any way?

A Well, there was some talk abouf F.B.I.,and
C.I.A. and so forth.

There was some; NI don't reﬁemﬁef exactly
what was said, but -- and quite frankly, IAdon't'
know whether it was said to mé.or my seége;ary.

I know my secretary was very upset about
the thing. |

cr Q sma Afters+that period of time, I take-it that
there was ‘a Separéte or a néw contraet .with regard
to the sale of this properfy; if you know.

A Yes. Actually, when I was out of'toﬁn
over the Christmas holidﬁys, I turned the matter.over
to Mr. Holme«: . .

Mr. Hoime, subsegﬁently, worked out é new
contract or arrangement between the parties for the
same ground. : ' . PE e e

And settlement was later concluded for the

same ground.

Q To your knoﬁledge, was there'ény change in

Ron Johnson Reporters
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the purchase price in the second contract?
A Not to my recollection.

The purchase price was the same.

MRL DIAZ: 1If Yqur-Hpnor.please;';hg witness
ha testified'that he waéﬁ't.;here._ He didn'flhavg
anytiNng to do with it. |
Mrf'Holmé.handled ic..
don't thiﬁk he ?s qualified to sfswer the
question. . ’ : | | | /.

THE CRURT: Any response?

MR. POTIER: I believe he Mas testified to

: the best of his recolNlection and ghat's all I can ask

for.

THE COURT: Wel think his objection is
wherebis.recollection is gom g'from. '
MR. DIAZ: .T' re is mg foundation.
THE COURT:/ You are going to have to lay a

better foundation Ao go into that ar

BY MR/ POTTER: °

A4---:-@Q - pi you Have anything else to dAwith the

settlement/ Mr. Kincheloe?
A Yes. I -- my office, apparently, co

the ttlement.
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A Yes.

MR. DIAZ: No, Your Honor, there is- not.

THE WITNESS: I have a settlement statement

LI . .
that -- where settlement was concluded on April 15,

1982. | }1 ‘ . i

BY MR. POTTER: | | N |

- Q Does that refeict the purchase price?

A~ $130,000. , N - |

Q To jour knowledge,has that deed been |

recorded and the settlement concludediin its entirety?
A It has. ' v

MR. POTTER: Thank you. That's all the z

questions I have.

{

!

. ’ i
THE COURT: Mr. Diaz? ‘
|

|
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MR. DIAZ: Thank you, Your Homnor.

CROSS EXAMINATION

BY MR. DIAZ:

Q Good afternoon, Mr. Kincheloe. .
A Good aftermoon, sir.
Q My name is Raymond J. Diaz and I represent

Mrs. Clay in this matter.
We have spoken before.

A Yes.

Q Mr. Kincheloe, you indicated that yoﬁ Were

aware, before you ‘sent that .notice of settlement out

to the parties, that there was a disagreement with
respect to the contract, is.that correct?

A A.That's correct. |

-Q Would it be fair to say that the purpose
for sending that notice out was fg just bring the
matter te a head and get it resolved?

A The reason that I sent this notice out was

' to protetct Mr. Blevins so he would have performed his

portion of the contract so he wouldn't lose his rights ;
under the contract.

Q That's a feir'answer. Okay.
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You mentioned that goﬁethihg;had been done
with res#ect to an addendpp.ﬂ’ }
.So far as you know, no addendum was ever

)
signed by Mr. Blevins, was there?

A~ Yeah. -A complete new contract was iater '
sigﬁed.
Q Yes. I understand that;

We will talk about that in just a moment.

I am concerned with the steps you indicated
L . . 2 11 .

that something was done. You couldn't recall exactly

what it was.
L - It was sbmefkind of an addendum or --
A  No. _,Nof"'add.enduﬁ ﬁag: signéd. - v i,
You'ate gofrecf. | |
Q " In fact;'Mr. Blevins Hé& no obligétiqn'to

sign any addendum, did he?

A No. o,
Q He had a Bindipg contract, did he not?
A He had a binding contract.
'.”“ " What he’was“.trying té do was to placate the
séller.
| Q But had no obligation to --.
A None.

f
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Q Now, you recall the original language

between\l{rs. Clay and Mr. Blevins with respecy to

subordinatisp and the construction loan, gO yoﬁ not?
| ; A fes.
Q Let me p it:in front g& you to hélp yod
refresh your recollectdn a li¥tle bit. (Indicating.}{

.o i
Let me draw yourp@ttention to this language.

1
i

here. (Indicating.) i
' !

Is it fajf to say tﬁapkyou would have .been
upset if Mr; Bldvins had been the selder in that ;
contract and h#d brought it to you, bindidg himself :
to thosg terms?

A Well, I'usually.doﬁ't'recﬁmﬁend subordi -tioé.

Q Thank you.

It is correct, is it noﬁ, Mr. Kincheloe,
that.an entirely new contract was written between Mr.
Blevins and Mrs. Clay?: , . f

A A new contract was written but it was for
;he same land and the same price.
' Q@ ' There were a number of '¢hanges between the
two contracts, isn't that correct?

A That's right.

The subordination provision, I believe, was |
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eliminated. .
And iﬁzqqur to balance the thing out and make

it fair, I believe.that release provisions were

»

" - MR. DIAZ: For the convenience -- if Your
Hogor will indulge me -- I wgﬁder.if I could ask t
Courd, to permi;:me to have ﬁr. Kincheloe exﬁlain~t6
the jurWrs what partial release provisibns ar
HE COURT: Any objection? e o
MRN\POTTER: No.. I have no obfection.
BY MR; DIAZ: |

'Q - Mr. Rincheloe, would you/be kind enough to

explaih to the.jur§ wRat partial/release provisions

are? S \. C
How do ﬁﬁey fﬁnc"'on?v | ‘

A The propert& jhvolvad here was twelve dcres
running aiogg Route 2£4/211. - }§

If the ofner of. the propécty wanted to build ;

a building on a/small portion of it a get a loan frbﬁ

“a bank, then/he would have to have a‘part al ‘release -

from the sic trust -- basic purchase-moneX trust.so
that thfy could give the bank a first &frust om\any §

building that would be constructed there, or if i

Ron Johnson Reporters

159




=

)

by
&

u m ' ) - - N .

15
sol¥ an ac?e or two acres of land, if,thgy had a
release 'rovision, it wou}@,'say,jpfovidé fo
$10,000 an Sqre release, and he could pay£20,000
and get -two acr _'réleased with reasg#dable road'
frontage and,depfh{ _ .
| It'é a method er y.a pértial.paYﬁent can
be made and part of the }Jdnd\gan be relggsed without
being forced to pay pHe note in “Rull.

Q ‘And so/once thglrgiéase i effected, then
the remaining”security would be just whadgver residue
of land ah:not been :released.

+-That's right. The residue of moﬁey a the i

esidue of thetdeﬁt.

Q In fact, ién't it correct, Mr. Kincheloe,
théﬁ_éettlement was h;d on the ée;oﬁ& contract thaf
was entered between Mr. Blevins and Mrs. Clay and
not on the first coﬁgraét?

A -~ That's cofrect.'

Q Just to clear up a point as well, can you -

‘| tell - me, please, when you closed the contract what

amount of encumbrances on the property you discharged,;
what amount you paid off of existing trusts on the

property?
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A There was.a.first mérfgage'pAid off in the
amount of $31,147.26. | | |
. Thgre ﬁas a seéoﬁd mottgage;gaid‘off in the

amount .of $274.08. -

Q So that's a total of, approximately, $31,4007
A Right.
Q  $31,400; those were mortgages that were on

the property when Mrs. Clay owned it.

A 'Correqt;

MR. DIAZ:" That(slailuthe“questiohs=I have, /

Yo Honor.
| . Thank ‘you.
'HE-CQUKT: Does that raise any g¥her
questions?f
MR. Pb ~.R: Yes, it do;s
REDIRECT 'xi#'lATION
BY MR. POTTERi,'

Q With regarg’to the release provision, ybu
said, as Inpndersﬂébd'YOur testimon), that you don't’
ordinaril§ reaimmend a subordination aé‘eement, is’
that righ,i‘ |

Particularly, in this market --.

H
i
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in\other words, you attempted to do an addendum to fhe

contr\act with the‘reiease ea;liér.

Do you know what happened to that aftempt?,

A \othing was concluded at that'tine;.
It was months -- codple'month 'befére,any—

thing was conclufed.

Q To your k»éwledge, did M£€. Blevins offer to

'go to a release- type Of provisidn back at that time

on the first contract?
A I recommended.i*J - him. .
Aﬁd.he-wés.w}’iing td, do whatever I said.
‘.MR;ZPOiTE;rl ?hank you. |
'Thaqﬂslcil'the questions I\have.
THE,’dURT: Anytﬁing else, Mr\ Diaz?
f; DIAE: Yeé. One ?u;stion, p:éase,
Your Hongr.

' RECROSS EXAMINATION

BY MR. DIAZ:

‘Q - 'It's correct, is it not, Mr. Kincheloe, ™
the matter wasn't successfully. completed until Mrs.
Clay employed counsel of her own?

Isn't that right?
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A That's.correct.

The settleﬁent wasn't compleéed as such.
e Q The second contrac;uwaé a result of fﬁe. 
negotiations between Mr..Holme, the attorney fpf Mr.
Blévins; and the éttornéy ﬁhatﬁMrs.iClgf-émployedd
Mr. Peterson,.isn't that corréct? |
| A That's correct. |

But it was for thg same land and the same
price. |

Q" With the variations in the terms you have

already'describéd 4}.

A Thaf'S'right.

wﬁRL DIAZ: Thank you, sir.
THE COURT: Can Mr. Kincheloe be excused?
MR. DIAZ: Yes. o
MRNPOTTER: Yes, Your Honor.

( fgupon, the witpé€ss was excﬁsed.)
THE COURT: vNex itness.

" MR. POTTER:; Mr. BlewWas::

Thereu s

JIM L. BLEVINS

—
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JIM L. BLEVINS . 162
was calledtas a yitness, and after having been
ﬁreviously-duly sworn by’ the Court, waslexamined-
and testified as follows: | |

DIRECT EXAMINATION .

BY MR. POTTER: . | -
Q Would fou state your name, please?.
A iim L. ﬁlevins. . o
Q ‘_AMr; Blevins, how are you employed at the .

present time?

A Self-émpldyed --.

-Q Whét type of business are you in?

A In trucking.

Q Are you“acquaintéd with Mrs. Clay, the,

defendant in this case?

A Yes, sir. -~

Q How loﬁg have you knqwn her?

A I have knowed her about six, éevgp,years.

Q Did you léase the subject property from
her? | |

A ~Yes., T leased it from her husband before he
died. | |
Then, ffqm her --7
A (Witness nods head.)
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Q gpw much rent were yoﬁ paying on a moﬁthly‘
basis, do you recall? N |
. A When -- from him I was paying $400 a”monthf
Q To your knéwiedge, befére'the'contrgct-in'
Décember, 1981, did Mrs. Clay make7QAY.effortito.seii
this prdperty a# all? -
A I didn't get'thenéuestionl
Q Before the contract in December of 1981, did
Mrs. Clay make §ny:effort to ééll'the property at all?
A She puﬁ a Qign up on it.

I don't know how long.the sign was-up.

=+ -== =1 come in one week and the sign was on the

property.

It was put up én a light pole and one on
the building some”time~before‘f Bought it.

Q Was it a for sale by bwnef'type-of sign?

Do you ;ecéll?- L

A Yeah. It had a for sale on it.

Also, prior to the contract in becember,
1981,'weré*you~éver*cbntacted by any agents-aboﬁt
buying tinis land?

A Well, yes, I was contacted.

When I seen the agents come over and show

‘lllim Johnsen Reporters
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the propefty to people, tﬁen I.started inquiring aboﬁt
it myself because I.had been 1ﬁterested in the land
for some time.

. Q - How about Mr. Day, Mrs. Clay's son-in-law?

Did he ever contact you prior to this time about’ |

buying it?
A He came by one timg and gave me §ne of thoss=
cardsl | ?
Q He didn't give you any price on’;nything |

like ;hat on the property. . . i
A No.
Q So you say you saw some people looking at
the property. d | |
_Waé that last year some'time?
A‘ Yes. A-month or sélbefore I bought it.

Q What steps did you then take?-

you dc“concerning the property?

MR. DIAZ: If Your Honor please, I wond

I might an objection as to the releyafice to this

line of testimony action that Mr.

Potter has put on.

I am able to see it.
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THE COURT: Where aré you goj}ng, Mr. Potplr?
MR. POTTER: Wéll,'just with regérds.'o the
backgroun® of the formation of the contrac. and the
listing agre;went and how he came into e prqperfy,
and, aiéo, the fhrmation of the contphct itself} what
his understandings -re.conce:ni ¢ the cqntféct,
| THE COURT: Well, I _A£hink whaﬁ~ﬁappen§d at
or near the formation of tMe cont?act.éhat concerns
thisnspecific.case; thig realf-r'énd so on, is
relevant, and what hAppened pric _tdvthat is not.
I am gg ﬁg to sustain ‘his bbjectionz
nR.--OTTgR;“_I was asking himNgbout this
particula 'ﬁime. PR :ﬂv:: , | |
THE COURT: Kith thiSjrealgor -—-.
MR. POTTER: Right. |

BY MR. POTTER:

17

- Q---With regard. -to Mrs. Marsh and this time, -
when you saw the agents, what aétionwdidvyog.take?‘
A I went to the realty office.
'§  Which realty office? Where did you go?

A The one over on Sudley Road.

- Q Is. that Longxandmfoster? _
A Long and Foster.
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1 Q Did you speak with Mrs. Marsh’at that time?
2 ‘ A (Witness nods hgad.)'r -
3 Q Prior to that time, yéu madevno'effortsr

4 yourself, to go in and buy the land from Mrs;.Clay.
8 A (Witness shakes head.) - . -
6 Q - As a result of your conﬁersations with Mrs.

7 Marsh, did you execute a contract == an"6ffer, if you

8 will -- to purchase that property?
0 A Yes, sir. | -
10 '. THE COURT: Let me ask you to speak up, sir,

11 so that the jury can hear. -

1% | BY MR. POTTER:

13 Q Let me éﬁow you plaintiff's number two and

14 ask you toiidentify that. (Indi;ating.).

- A (No resﬁonsefﬁ | .

P Q Do you recall if that is the contract tﬁat

w7 |[To% signed? . , o . g
8 A "Yes, sir. That is the one I went over and
1 talked to her --. ‘
0 Q Who came up. with the terms and thé’provisions%
El that went in he;g with regard to~financing'§nd that | 5

by sort of thing?

Whose language was that? Do you recall?
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A Who finaqced the land and stuff?
Q ' Yes. |
How;much you. were going té'pay down --
THE'COURT:. Just a minute.
Gén you :hear the answers to'tﬁe ques;iéns?
JUROR # &4: No.
THE COURT: - All right.
Sir, I am going to ask &ou to falk into the
microphone.
Speak up a liétle.louder..
THEtWITNESS:. Okay.
I went over on the 19th.;nd talked to Rita
Marsh.
And she presented Fhis to me.
And I agreed upon the price that was bid.
And 1 pﬁt the $1,000 down at the time I was over there.
R That was om the 19th.
And she presented it.to Mrs. Clay_the next
day, I thouéht.
BY MR. POTTER:
Q Didn't she -- with :eqafd to the price, was-
there some discussion before you came to this amount

of the loan with your tax man or something like that?
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_Oh, yeah. Yeah.

Did you call him whilé you.were in their

I called him from there.
-- and discuss that?
Yeah.

Did he give you any advice concerning the

subordination clause?

A

Q
A

all right.

(No response.)
Do you recall?
We talked about the subordina;fon.

And the way we had it worded he seemed --

We went.alhead the way she wrote it up. That f

is the way we agreed dpon it, you know.

Q

To your knowledge, did you discuss with Mrs.

|Marsh whether you intended to go out and get a

construction loan and build on that lot or what you

were going to do with the property?

A

Well, at the time, T says I might build on

it and I might not.

It was just whatever becomes available.--

how the money comes about.
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Q .Ihere.wasn't anything definite about what

improvements you were goi@g to make on that property.

A Wo.
Q ‘Afte; that period of time, did‘Mrsﬂ_Marsh ,
contact ‘you concerning the contract? ' .
A Yes, sir, afﬁer she had presented it to

Mr. and Mrs. Clay.
Q Did she tell you she had gotﬁen it signed b |

Mr. and.Mfs. Clay?

A Yes. |
Q Did:she get you a copy of it at all? |
A Yeah. :
FQ Werg)tﬁére any other discussions concerning ?

any of tﬁe terms of the contract that you can recall?
A No -- well, it came up on a different later
‘And they came about wanting five more thousanf
dollars. : |
o] Did she ask you about paying $30,000 insteacd

of $§25,000 down?

A Yes.
Q What was your response to that?
A Well, I went ahead and agreed on it, but I

: Ruﬁ Johnsan Reporters
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needed more time to put.it all together and all.
Q You are talking about the final contract

that was -entered into.

A ?he final contract that was presented later.
Q. . That was a separate contract that you ended
up signing at éhat time. |
A Yes, éir. , é
"Q Then you went to _settleﬁént under the terms ‘
of that separate contract; i; that right? ..
A Yes, sir. |
MR. POfTER: Thank you.
That's.all the queétions:I have.
THE COURT: Mr. Diaz?
MR. DIAZ: One-&r't&o juét because it is

impossible for attorneys not to cross examine, Your

Honor.
CROSS EXAMINATION :
BY MR. DIAZ:
y Q Mr. Blevins, do I upﬁerstand you:ﬁo'say'that

]
)

-- I think this is what you said on direct and I want
to be clear -- that Mrs. Marsh filled that contract

out, wrote in the empty spac¢es the language that is
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handwritten in there, and you agreed to what she put

down? Is that correct?

A That's ‘the one we wrote up --

Q Correct. | |

A -- and. we changed it 1a£ér, yes, sir!

Q It is your testimony,rtheﬁ,.that Mrs. Marsh

ﬁrote this'language in here that the seller agreés
to égbordinate.a bona'fide construction loan and you
agreed to that, is that right? L 4 |
A This is the one I signeﬁ; right here. ;
(Indicating.)
But my point is: that is her language.

A Yeah.

MR. DIAZ: Thank you, Your Honor. ‘ . i

That is all I have.

THE COURT: Any other questions?

. POTTER} No. I have no othep”questions.

THE C T:

Can he be excu
MR. POTTER:

(Thereupon e witness was excused.)

THE RT: Next witness.

POTTER:

Mr. Marsh.
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Q As I understand it, you are going to'be

asked to make an evaluation on the loan. |
Is that what you do in the normal c;urse
of your business?

A ‘We do that every day.

My job would be to evaluate a loan.
If I buy the.loén, i.might be able to sell
it on a short-term basis at a profit.
Sdaevecy“day'lievaluate every loan, it is
to be able to seli it at a profit.

Q Are vou.-- in your investigation in this
particular contract, are vou limiting vourself to
Novemper, December} 1981, with feéard to the rates.
at that time?

A Well, I hayven't been asked to do that, but
I suppose that I could do that. |

Q Perhaps I can get into that on cross
examination.

THE COURT: . I think at this juncture he
would be qualified as an expert.

MR. DIAZ: Thank vou, Your Honor.-
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iHE COURT: He can ask the questions.
BY MR. DIAZ: ’ |

Q All right. Mr. Dudlev, let me ask vou
again -- and fo address the concern that Mr..Potter
has expressed to you, let me limit it if I éduld;

A All right.

Q Do you have an Aéinion with whichAyou can
express with reasonable certainty that this note that
I just described to you, that.is, 3105,009{ twelve
percent, amortized for thirt§ vears but due and

payable in ten years, what the value of such a note

would have Been=inﬁDecember of 1981, if it waé

secured by a first deed of ﬁrust.

A My opinion on that would be thaﬁ anywhere
between seventy-five and eight§ éercent ofzthe faéeu
amount of the note would be a prudent investment.

Q Is it your opinion then that the yalue~of
such a first deed of trust would be seventy-five to

eighty percent of its face amount, seventy-five or

leighty percent of the $105,000? R

A - Of the $105,000, ves, sir.

Q Let me ask you if vou have an opinion which

vyou can express with. reasonable certainty as to the
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value of the same note if it is subject to a ﬁoné fide
construction loan without any fixed figufe as to the
amount of the construction loan, again, directing

your attention to the area of November and December

of 1981. I

14

MR. POTTER: I am going to object to the
quastion. . |

The question implies that there is a
subordin¥tion loan under these particular cigpfumstances
and that thRre is no foundation or eviden before the
Court to indickte to the Court that thefe is,. in
fact, a ‘subordinagion loan present t)fat would make

the existing trust e second trugt, if vou will, or

subordinate that second\ trust.

The evidence by'i . ﬁlévins is that he
entered into thé contract/ may have intended to
do that. He may do it/at any tlpe.

It would feem to me that\in order to show
that there is a Xoss:ior in order to s\ow that there

i's a differenfe in evaluation, we would Rave to show

that there/has, in fact, been a subordinatixn in ordar

to show/any loss at that point.

M. DIAZ: May I respond, Your Honor?
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.IHE WITNESS: So I understand this -: $Mis
has come\gt me two ways -- °
THE _COURT: Three ways.
) THE WISYESS: You are askip€ me to §alue
the note sﬁbject to dbordinatiop/ ' .

Is that simply\ghaj yqu.are asking?

BY MR. DIAZ:
Q If it is tlxé same noteNghat we just talked
about -- . .
A Sypject to --
Q -- except it has é provision in it Wander

the #erms of which the maker of the note could insist

it being subor&inated.if he chose to.

)

A I'll answer the question from the period of.

November of '81l, on.
It wouldn' t reallymake a difference over
what period we are talking about.

It could have been any period from 1980,

4

througn the present.

- " That type of a note would bring on the open

market anvwhere from fifty to fiftv-five, perhaps sixc

-

percent of its face wvalue.

8] In your opinion, then, such a note would be

r
b4
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1 worth somewhere between fifty and sixtvy percent of the

2 $§105,000 face amount.

3 A That's cofreqt.

4 . Q At my request, vou have looked<speﬁfical1y

5 at the note and trust which Mrs. Clav ultimately-did

6 take back from Mr. Blevins, have vou not? %
7 - A 'Yes, I hgve. ;
s Q Let me show you what has been marked for

9 identification as :. - defendanﬁ's exhibit number one

10 and exhibit number two. 2
i

1 That's the note aﬁd deed of trust, is it not?%
12 A Yes. : .4 i
113 Q If I could, Mr. Dudlev, I would like to draw .
1a vour attention to the second degd of trust which |
15 contains a releasé provision wﬁiéh I think.}ou have
16 reviewed before. ;
17 A Yes,”I.havgf o |
is Q Again, I want to ask you if vou hgve an 1
10 opinion which vou can express with reasomable certaint?E
‘30 as to the value Uf“ivéfnote that has all the charactermé
01 istics we have just described except it is subject t? T
» 'the release provisions tnat vou see there.

A To the release provisions that I sée: here, I |do

. - - — -

Ron Jnhnsnﬁ. Reporters




10

11

12

13

14

1S

16

17

18

19

20

21

not see much of a difference between what I just said
on the previous note and this one.t
oIt would still be somewhere around fifty

to fifty-£five percent.

the magnitude of fifty to sixtv percent of the

$105,000 face amount?

1~ A That's correct.

Q Can you give the jurv an understanding of
the basis for your opinion in this regard?

A Basieally, what someone who is the holder c¢:

| this note:would have would be an uncertainty in the

event of a sale -- foreclosure sale or distress sale.

amount of property left and to'tﬂe value of that
property that would be left.

And anyone, entering or anyone trying to buy
Ta hote wants to be cerfain of making money on it.

That's the only reason vou buy a note at a

|l reduced value.

For that purpose, someone would have to
look long and hard at a note of this tvpe to be able

to pay much more than fifty or fifty-five percent.-- quite

202

Q- Do you think that the value of the ndte is i=

At no time would anvbody be certain as to thai

Ron: Johnson Reporters




10
11
12
13

14

16
17
18
19
20

21

293
possibly éixty,Abut that; in mfwopinibn,~wuuld'beﬂthe%

limit of it.

15

MR. DIAZ: HTHank you very much, Mr. Dudlev.
Th:t's.all the quesﬁiohs I have-of thi§ witﬁess.

THE GOURT: ALl right. | e

Mr. Potter?

R. POTTER: Yes, Your Honor.
CROSS EXAMINATION _
BY MR. ROTTER:
Q Mr. Dudle " did yvou dise¢fiss the facts and

circumstances of this &ase with/Mr. Diaz prior to

reviewing the contract?

A Wot prior to revZawing the contract.
We discussed i as reviewed the contract.

Q Do you know/what the zdping was in this type
of case as to this froperty?
A Ne, I/don't. I didn't.

Q Doeg/ it make any difference to\you with

‘|regard to tlfe loam what type of zoning theNe -is on

this partAcular property?

A I would sav it could.

If vou are asking me if it makes anv difXerens
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to wme, personally, it could, possibiy; yes.

Q In the opinions that you have rendep€d, you
did not knew whether or not fhis was comme ciaibér
residential ‘pdgperty. |

A" T took Mt ‘to be commercia¥ from the mature
of the contract.

Q In its entiretyk --

A From tﬁe natureZ o\ the second page that I
was asked to testify on,.I'took it as being comme;ciai

rather than residgfitial by the relégse terms.

Q Rather than residential, did\you say?
-A- . (Mitness nods head.) - - -
Q You weren't certain whether‘or;noti; was
compercial.
A No. I was not certain: That is correct.
Q When you speak of‘evaluétion, what the note

might be of value at, the value to whom?
Whom are we talking about?

A A potential purchaser -- anybbdy who would

l1purchase that mote from Mrs: Clay or from anyoné that

would have a note of that nature.
Q That would be someone, normally, in the
business of purchasing notes --

A In the business of purchaéing notes, éither
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That's why you ygrchaée notes.

.Q . When you discuss evaluation, you are not

refeNring about an evaluation to a buyer or a selder, =

what th{t term might have been in the contract/ you

are discudging the evaluation to a potential glortgag
purchaser.

A ILf \a1 purchasing a note, it)/s what valu
it has to me. |

Q Right.

A And when it\is discoun ed zero percent of

e

e

-fffty’ortéixtyor»sevent~ perceAt from face value,- that =

vnotg?.
- And the more /fisk yol ﬁave_iﬁ the note th

less you are going tf offer £6r 1

Q How much/would themote didcount have been
back in Novembey for a note of'this nafure &ith a
subordination/agreement?
~- --A- ° That would be the second choice dzat Mr.-
Diaz gavg me.

Q That's correct.

A I think I have answered that.

Back in November it wouldn't really much

my judgment as‘to'how much\ ¥isk I want to take on the
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GARY PETERSON
was called as a witness, and hfte; being first
duly swornm by the Court, wasiexamined and tesfified

as follows:

DIRECT EXAMINATION ' ‘

BY MR. DIAZ:
Q Mr. Peterson, I wonderiif you might state

your name and occupation for the jury.

A My name is Gary Petérson. I'm an attorneyl
I practice law in Northern Virginia. - |

Q Do ydu have an area of law in which vyou
concentrate, Mr. Peterson?

A For‘theﬁagt ten years I have specialized g
ﬁretty much in real-estate law.

Q  You have been practiéiﬁg for how long,; :sir?

A Since 1970. ‘

Q Directing your'attention.eo late 1981, . %

early 1982, did you have occasion to be employed by Z

Mrs. Clay?
A I did.
Q Can you tell the jury, please, the nature c:

your employment by Mrs. Clay?

A ‘I believe it was in January -- early January
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of 1982, when Mrs. Clay was referred to me to look at
a contract she had signed.

She was very concerned about her ability tc
;pe;form under that contract.:

Q When she came to see you, Mr. Petefsén3 did
she have with her a copy of the contract that you
described to me? -

A Yes, sir.

Q Did she have as weli with her a copy of the
listing agreement that she had entered with Long
and Foster Real Esate?

A (No response.)

Q Do you recall?

A I do recall seeing it. Whether it was at the!

initial meetiﬁg or subsequent meeting, I don't know,

but I do recall reviewing a listing agreement with

19

Q Did she as well have a letter from an

attorney stus Holme?

A That'sN\Qorrect.
Q Let me show v tw ocuments so that we can
be clear.
Is padft the contract and the tter from
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ﬂa. Dt B QP e T8O e - O e F Oy
BY MR. DIAZ: |
Q Did you offer Mrs. Clay any advice on the

enforceability of that contract?

A Well, she was concerned about understanding

the contract.

My recollection was that she had emphasize

important this asset was to her.

she is a widow. I

t know if my
recollection is corre ecollection is that
she is a widow and that band had left her

this property.

her retirement.

And she was asking me about what a subordina-ﬁ

tion clause was.
There is a clause in here, as you are aware,
that deals with subordination.
Q .When she came to vou, then, she asked you
about it and didn't understand what it was.~
A - That's correct.
She 3id°  not understand even at that time

what it was.
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A My recollection was tﬁat there were a co le
of tr\sts on the property.
And she had more -- she wouLd have Yo pay
moqu at setlement.
. And\ghe did not have the momne to pay to go
to settlement ;n this contract.
Q Is that b.céuse of wheg 'he-sefplement,was?
A It was -- thRt was c tainly a factor,
although the time for setleMent had already trans-
pired when I had talked_t er, I believe.
I canﬂt'say at wit cértaintyf but I know
the contract said thAat settlemént'.ould be within ten

days.

And At the time I talked to hRr, she did no:

have enough/time to arrange for financing o that she
could brj g money to settlement.

So there was a timing problem.

A It was partially a timing problem, that X\g
orrect. .
Q- Specifically, did you take steps omn her

behalf to negotiate a new contract with Mr. Blevins'

attorney?

A I did, yes; sir.

Bon Johnsan Reparters
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'.I talked with Mr. Holme numefouS‘.times on
the telephone. )
I invited he and his client to my office.
Aﬁd indeed, thgy did come to.my offigé.
And of course, Mrs, Clay was with méi also.
And we did work out new terms for a contract
that.I presume was entered into.
| I'm ﬁot certain of that so I don't know.

Q The new arrangementmﬁhat you were successful
in negotiating, is it correct that that increased the
cash down for Mr. Blevins from $25,000 to $30,000?

A Thatﬂs correct.

Q Is it also corréct that as a result of -your
negotiations the subofdiﬁation provisions were
eliminated and in their place fhere was a provision
for ﬁartial releases?

A That's cor:ect..

When i had explained what the subqrdination
meant to Mrs. Clay,ushe.was insentient.

She didn't understand it a£ all. And she
felt that she would hﬁve no security.

And T couldn't really quantify what security

she would have if somebody started to build a building

i
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on her property and went bankrupt in the mi@dle of it
with first.trust indebtedqéss:securing the construction| .
loan.

] I'simpiy could not quantify that. No'.one

could, I don't believe, to tell what her exposure would

be.

-Q You couldn't judge whether she.would be
secﬁre in a subordinate position or not. | i
A  Well, I could . ceftainly_judge, as anybody
could, that. she would be very insecure in that posi- i
tion.v
Q Was it possible for you, . . Mr. Peterson, tc%
negotiate her back into a first trust position? :
A That's correct. i i
My recollection is tﬁat we put soﬁé curtail
provisions intghe contract that were not there befo;e

distinguishing between some of the property which

was zoned industrial and some residential, providing

either a per-foot or per-acre curtailment for sectionc

of property that Mr. Blevins, the purchaser, might

choose to have released from the first deed of trust.
Q It wasn't possible to eliminate anything

except just the pure first Lrust.
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'It.wasn‘t possible to get her to ;hé; posi-
tion, was it?.
A 1t was not. ‘That was very impoftant.to
Mr. Blevins. | |
Q’ " Are you éwafe of any aﬁtempts that‘wére made

by anyone else before you were employed to substitute

release provisions and the place of the subordination

position?
A (No response.)
Q  For example, can you tell-'me whether or not

you recollect the preparation of an addendum to the
original contract?

A I believe that some sort of an addendum had

|been prepared, but not signed, that addresssed that

-

particular issue.
Q Is it correct that that addendum did not
distinguish between what pieces or parcels of land
that would be released? -
A I believe that is correct, that it did not

make the distinctions that we ultimately did in the

contract.
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A That's correct.

In other words{'you'couldn't juét gT all
of the pryzperty on Route 29 and get it rele éd.

A No\ You had to =-- the buyer, . BLevins,
had to’relgase me of the resideﬁtia property which
was off in back of\{he industrial operty‘élong the
front, as I recall it} |

Q That's a -resultXthAt you accomplished by
your negotiations,.is tﬁ c,frect?

A That's correlt.

Q It was n something you\had seen in the
earlief’addendu 4 ié.that also correc

A It. bsolutely was not in the'e lier
addendum.

My recollection is tﬁat; the earl.ier"a endum
was verf cursory, perhaps # half page of handwrittyn

aterial, bué I could be wrong.

Q Did you charge Mrs. Clay for your.services;
Mr. Peterson?
A I did.
I had asked her for a retainer of three-
hundred dollars, not knowing quite wha; was involved.

She paid that to me.
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She ran up a total bill of over seven-hundred

dollars.

At some point in time, we had settled Mr.

BleXins and worked out a contract that was acceptgble’

to herN\ Andiat some point in time, I believe,
representdgive from Long and Foster felt thdt I had

at least some\conflict of interest.

‘And I 8{d not want to jeopardize Mrs. Clay's

case.

And I suggestad. thaj/'she get another

counsel. And I.recommendeX two attorneys, including’

yourself, to represent Mer so Xhat her positon wouldn':g

v,

be jeopardized_hy's-uebody thinkidg I had a qonflict
of interest.

I b-liéve that.concefn-arose l om the
fact that am general counsel -for the Northern
Virginjia Eoard of Realtors.

I believe that was represented ﬁo_me by

person from Long and Foster.

i

Q The charges that youmade for your services,
was that work which you charged necessarv work in
connection with this?

A It was absolutely essential.
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A And I believe ¥ very helpful to her -- at-

least we arri “Zt-a contract that acceptable both

~ Blevins and to my recollection, to Mrs.

I was concerned about duplicative costs for
her, so I sent her back one-hundred-and—fifty dbllars
on her re:ainér;

I absoerbed what was sii-hundred-and-some
dollars as experience money that I jﬁst lost on the
‘transaction.

| Q Are you satisfied that your fees were
reasonable in amount.for the work done?
A I thihk.they-were very reasonable.

MR. DIAZ: Thank you ve;y'much;

That's all I have of Mr. Peterson.

THE COURT: All right. Mr. Potter?

MR. POTTER: Yes, Your Honor.

BY MR. POTTER®
Q Mr. Peterso
ment when Mfs.

Clay came in to talk™Q you originally?

can't say that with certainty,
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Didn't you renegotiate and make a ppePosal
to Mr. Holme\that a new..contract be bro t about' --

A That's rrect.

Q - that instdad of 413,000, that a $10,000

commission be paid in thfs case? o

A Well, tbhefe were numeroud\proposals that

went back ag& forth.
‘I don't think you want me to trace e histcoy

them. They included proposals for Long and Fost

Q So part of the broblém Mrs. Clay had was the
payment of the real-estate commission.in the case, waé
it not?

A Well, sﬁbsequentlf we looked at that as a
possible way to make it possiblg for her to go to
settlgmeﬁt, to make it feasiblé}for her to get the
maney for her, as the'selle;, to lay on the table to

complete this contract she had entered into.

Q What you had offered was a settlepent wilth
less th the real estate commission calléd in th= .
listing agreemdm{_or the cohtfact, is ARhat right?
A I made n;mer off E
Which one a you re ring to? |

Q The e for 510,200. instea $13,000.
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Well -- did we make that?
don't have'thatAdoﬁtract_in f£pént of me.

I frankly don't remember. -

You don't 3 call that
A~ No, sir. I rea don't.. -

I remember out tal®ipg about Long and
Foster possibly ing a néte for t qoﬁmission.

emember partial commissions. I remember

expla ng several different éossibilities-to- ke it

sible for Mrs. élay to handle the financing invo%ys

|

¢j.
!

21

Q So her objection was not. in the payment of
the commission or in the operation of Long ahd Fostér
but with the iﬁabiiity to come ﬁp Qith.money at settle
menf, is that what &ou are saying?

A I think her objection,.as I recall it, Mr.
Potter, was not understanding quite what the contract
was with.repsect to the subordination clause, and morse

]
important}y, not being able to get the money ‘that .
would enable her to go to settlement.

Q She sought your‘counsel in January of 1982,
is that correct?

A That's correct.

Q But she didn't seek it prior to that time.

:
’

4
‘
i
i
-}
'
{
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A I can't say that with certainty, but I don't
believe -- it's possible I ctalked with her in late

December, but I don't believe I met with her until

January.
I éimply‘don;t recall. ' -
Q It was -- - é
A It was after Christmas,;right ;round New :

Year's, in there somewhere when I met with Mrs. Clay.
I met with her numerous times. That was th:z

first time. : - ' ' :

Q Did she give you an explanation of whaﬁ sh
thought subordination meant?
A. I dop't"reéall'her giving me an expanation.
Iecall her telling me tha; s had a first'
trust on the progerty. -
Q Did she ta}ll you that t agent had explaineié
what subordination mean®y . ‘_' .' %

A She told me the gent did not explain what -~

Q @ Not at all -

A -- subordination -- that correct.

Q bid. e tell you with regard \to the releas=
provision' at the agent had offered this dendum
that h a release.provision in it?
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"Thereupon,

MARY W. CLAY

was called as a witness, and -after being previously

as'followé:;

0

>

o > o B o > o »

duly sworn.by the Court, was examined and teé;ified

DIRECT EXAMINATION

BY MR. DIAZ:

Are.you.Mary W. Clay?

Yes.

You are -the defendant in this case.
Yes.
You are not married, Mrs. Clay.

No. . I am a widow.

Are you employed?

Yes. I am a secretary.
Who do you work for?

I work for, the U.S. Government Central

Intelligence.

Q

A
Q
A
Q

As a secretary --?
As a secretary.
How long have you had that job?

I have been there ten years.

235

Did there come a time, Mrs. Clay, when you
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decided tobsell -- well, let me ask you the-firét
question, first, and then the second question, second.

Did your husbnad leave any property to you
when he passed away? .

A Yes, He left.the property-at"159dd Lee
Highway, on- :Routes .29/211.

Q That is the twelve-plus acreage that we have
been talking about..

A Yes. It is twelve point something.

Q That was left to you by your husband.

A That is what he left.

That was his estate.

Q When.he‘left it to you, Mrs. Clay, did it
have any encumbrances on it?
A Yes, it did.

It had two outstanding loans, one quite large
and one which he had paid on and which was rather
small. | |

Q They weré loans that your husband had put
on the property before he died.

A Yes.

Q Directing your attention to Hovember of

1981, do you remember approximately how much you owed .
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on those ﬁgrtgages or was- owed on those mortgages?

A About $31,000.

- Q Did those morﬁgages have requirements of
monphly'payments‘in them?

A Yes, they did. . ' f ‘

Q 'Cén you teil me how much they required yoﬁ
to pay each month?onnﬁhose.mortgagés?

A About $800 a month.

Q . Was the property prsduping any income for
you at that time?

.A Yes. Mr. Blevins was my renter.

And he péid $400 a month.. : -

Q Do I.take it, them, that you had to come up
with $400 a month, yourself,.to;pay thg balance on
those mortgages?

A That's right.

Q Did there come a time in November that you
determined to sell the prdperty?

A Yes. The~ta£es were very high.

Q Can ,you tell ﬁe, please, whether you went
to Mr. Marsh to see whether Lucks would be intgrested
in buying the property? |

A Yes. At one point right after my husband
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passed away, I did.

Q When would that have been?

A Well, that wpuld have been, I think -- that

‘'would have been aBout December of 1980, something:

around that time.because my husband died in 1980.

Q | Again, in November éf 1981, did you speak to
Mr. .Marsh about that? |

A Yes, ét his request.

He called me to come out and talk about some

zoning.
Q Can.you.teil me wﬁen you first met Mrs.
Marsh?
A I met hér shortly thereafter.
Mr. Marsh said his wife was an insurance
agent -- a real estate sales agént.. o

And he spoke to her..
And she ca%led me and made an appointment

to come to the house.

Q Would that nave bé§n on tﬁé daté of the
listing agreement -- themdate-it was signea?
A Yes, itlwould.
Q So that would bé Hovember 15, is that right?
A Yes. It was about‘in the middlé of November.

Ron Johnson Reporters

199




10

11

13

14

15

16

18

19

20

21

12 |

17

see you?

= 0 » o o O

Q

What time of day did Mrs.

239

Marsh come out and

It was about seven-thirty in the evening.

Was she alone?

No. Her .husband came along. .

Did you sit down in the house together?

Yes, we did.
The three of you --?

Yes. .

Whereabouts did you sit down?

In the recreation room.

Can you tell me at that time what the

discussions you had with Mrs. Marsh

selling the property were about°

A

with respect to

Well, I told her that I wanted to sell it,

that I was thlnkin? of retiring.

And I beljeve I mentioned that I had Obll-

gations on the property and they were costing me an

awful lot.

Q

T ‘couldn't retire because of it.

Let me phrase it so I'm s

Did you discuss with Mrs.

ure it is clear.

Marsh on that day

that she brought the listing agreement out to you
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yourAreasoﬁs for selling the property?

A ers. |

Q You indicated to her that it wés becéuse
the property was costing you too much, is that correct?

.A Yes. | ' :,'

Q Did you have any discussions with her with
respect to what it was thaf you-wénted in the contract,
what was acceptable to you?

A . Yes, we did.

I discussed it very specifically.

Q Can you tell the jury what discussions you
had with respect to what it was you wanted in the
contract?

A Well, I told her I would like to have cash

so I goﬁld pay the debts off on the property.

And she said she didn't think I could'get
al} cash, that it would be very difficult because there
just aren't a lot of people around'that'col}ectthét
much cash. |

And I told her what I would like to get for
the property. |

And I told hef -- then she made reference to

a first trust and asked me if I would be willing to
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hold a note.

And I thought about it a whlile:. ahd :said,

"Well, if I could get enough down to pay off the debt,
then I would consider taking a note for the remainder.”
Q- Were you aware that under the listing agree-

ment there would be an obligation to pay a real-estate

commission if Mrs. Marsh successfully sold the

property?
A Yes, I was.
Q Did you discuss with Mrs. Marsh that

evening, the eveniﬁg that you signed the listing
agreement,*anyth@ng more specific about how much
you needed to.pay those erusts?

A Well, I mentioned to her that there was
ardﬁn@ $30,000 owing on the pr&perty.

I tolﬁ her there were two notes.

Q All right.,

A I tol@ her that.this_is'the major reasomn
that I wanted to sell it.

Q Did you contemplate how you wouid pay the
real -estate commission and thé closing costs that
would be necessary to be paid if you got only enough

to pay the mortgages?
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A Well, I don't know if I mentioned it to her,
but in..my own mind I had the idea that I would take
out a second trust on my house.

Q Let‘me show you what haé.been admitted into-
evidence as exhibit number one, whicﬁ is tﬁe‘listing
agreement. (Indicating.) |

I want to cail your atteﬁtion, specifically.
to this line, here, which ydu héve ﬁeard tes timony
about. (Indicating.)

It says: "I will take back a second deed
of trust in the amount of ... dollars,"..and then
there is a-line-strgck through that-dollar amoﬁnt.

Who strﬁck that line through there, Mrs.
Clay?

A. Well, Mrs. Marsh did.

She went.over the listing agreement, point-
by-point; , |

And she was filling it out, I guess.
" And she said, "And you don't want to take
back any second trust;"‘

And I said, "No, indeed."”

I remember that vary distinctly.

Q Consequently, she struck that line, is that
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correct?
A Correct. This one. (Indicqting.)
Q. There came a time, did there not, Mrs. Clay,

when Mrs. Marsh brought to you a land sales contract

that was signed by Mr. Blevins, and which you udltimatsly

signed?

|
A Yes. : . g
Q Was that agreement December 20th? }
A Yes, it waé. It was the 19th or 20th, as ‘

Q When she brought it to ¥om was it all filled !
in and signedlaslfar as you can recollect?

A Yes.. I believe it was. -]

Q Let me p?t it in fropt of ?ou for references
purpoges.' (Indicéting.) |

What time of- day did she come to your home?

A Well, agaip, it was in the evening. I guess

it was around seven-thirty or eight.

Q Were you alone 'at home?

A - Yes, I was.

Q Did Mrs. Marsh give you an opportunity to |
read it? |

A lYes. I read it
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Q - i wonder if you can tell the‘jury whether or
not'you-ﬁad‘any conversat;ons‘with ﬁrs} Marsh about
the language in- that contracﬁ afté; vou read it;
A Yes, I did.
Q Can you tell thé‘ﬁu:y,ﬁhat.thé coﬁQgrsations
were that you had? |
A When I came to the last line that says:
"Seller agrees to subordinate a bona fide constructio=
loan,"" I reéd it over two or Ehree times.
.And I didn't understand it.
And I said, "Mrs. Marsh, what does fhis las:

sentence on the contract mean?"

Q Can you tell the jury, please, what it was

‘that Mrs. Marsh told you when you asked her that

\
question? . :

A She said, "We}l, it means that Mr. Marshﬁ';
then sﬁe went into a description that he wanted to
build a building on the property. .

Q When you say Mr. Marsh, do you mean Mr.
Harsh or do you mean Mr. Blevins?‘

A Mr. Bievins wanted to cpnstruct a building

for a garage.

And he wanted me to subordinate a bona fide
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constructiqn loan.
. I had never heapd,this language before. ‘It
was alien to me. | |
And she said, "Well, it means that you would
subordinate a construction loan. . Aﬁd it W6uid'mak§
vour property much more valﬁable."
So then she went on to other tﬁings.
And I came back ;gain, a second time,
because I didn't understand if.
| And I said, "I don't want to sign this
contract until I fully understand what is meant by
the subordinaféd'bona fide construCtion loan."
Q What_di& she say the second timé that you
asked her?
A She made no explanatioﬁ that I could make
head nor tails.of.
I just didn't undefstand it.
Q Did she eve# say.to you that this.was_a
second trust? |
A No, sir. She never told me that.
Q Let me ask the obvious question, Mrs. Clay.
If you didn't understand.that, why did you

sign the contract?
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A - Because Mrs. Marsh kept urging me to sign it.
She kept saying, 'Sign it; Mrs. Clay. Sign

it now so we can hurry and go to settlemant."

Q I ‘take it,=then,,that‘§ou signed it because -}
‘A" I signed it under duress. . . ’
Q I understand you think that today, Mrs.

!

If you knew that the contract had a provisionf

in it that would require you to accept a trust and be !
i

put- into the second position, would you have signed §
: ;

the contract? .
i

A - 1 didn't understand that and no, I would not

f

have by any means:

- Q Is it fair to say, then, that vou signed
the contract because you thougﬁt-it %és consisteﬁt Ui
with the terms of the listing agreement?

A Yes. . That's what I had ﬁoéed for.

JQ Did you make any inquiry of Mfs. Marsh

whether you could keep the coritract or not? ;

A, (ﬁo_response.).
Q Did you ask whether you had to sign it then?

A I don't recall ‘asking her if I could keep

ic.
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Q You signed the contract that night then, is
that correct?
A - . That night.

Q Can you tell me whether or not anything

caused you to reconsider within a day or two the -signing

of that contract?

A Yes. TI kept thinking about the subordinatiocn

note in there. ﬂ
And I asked sqmeone'wheré I work what it
méané.

Q Whgt were you tpld, if'you can recoilect?

A Well -- ' -

Q Did it become cléar té‘you‘as A'result of
that conversation with someone at work that what it
was was a potential for a secqﬁi trust?

A ves. When I got a copy of it and showed it
to some of the_iawye;s,.they told me I was in a real
precarious position.

Q Thereafter, did you receive a letter from

Attornéy Holme, who represented Mr. Blevins?

A (Vo response.)
Q That letter that I just put in front of vou -
A Yes. I received this letter.
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Q Tﬁat was in responsé to your letter to
Lang and Foster, wasn't it, in which vou wrote to
them and indicated that the terms and conditions of
the contract.were not satisfactory and Qeren't
presentéd'aﬁd'explained to your satisfaction -~
A Yes. ".. |
Q - and'thdf therefore, you were revoking
ﬁhe contract.

A Yes. That is correct.

Q Thereafter; you employed'Mr. Peterson, is
that correct? ' .
A That'§ correcf.~ ]
Q Mr. Petérson was successﬁﬁl in renegotiating
the -- negotiating a new contract, was he not? :
A Yes. )
Q That contract. you have, in fact, signed.
A Yes. ’
Q In faét, you have settled up@n it.
A Yes, sir.
Q’ Let me show you what has been marked for

identification as defendant's exhibit number one and
defendant's exhibit number two, and ask you whether

that is a true copy of the note, the deed of trust,
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which you u1timate1y received on the;séttlement of
the new contract.
(Thereupon, thedocuments refefred to
above were marked - - 0.
as.Defendant's Exhibit No.'svi5an&42,
respectively, for Identifcation.)
THE WITNESS: Yes. These are copies.
MR, DIAZ: Your lonor, I would move these
into evicdence at fhis time.
THE: COURT: Any objection?
MR. POTTER: I have no objection.

THE COURT: These are defendant's two and

| three.
MR. DIAZ: One and two, Your Honor.
(Thereupon, Defénéént's Exhibit No.'s
2 and 3 were received into Evidence.)
BY MR. DIAZ:
Q - I think yo; heard Mr.lPeteison testify, but

it is a'fact that that note,and.the¥trust that you
have does have the release terms in the partial
release terms, isn't it?

A | Yes. It does.

Q ' Did you pay anv legal fees to Mr. Peterson

.llnn Johnson Hépnrters
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for his work in the case for you?

A Yes, I did.

Q Can you tell the: jury how much you paid,
please?
A I paid him three-hundred dollars retainer.

And 'I received subsequent bills.

Q Ultimately, he a&justed those, is that
correct?

A Yes.
MR. DIAZ: Thank you very much, Mrs. Clay.
That's all 1 have,.Your anor.

THE COURT: Any cross examination, Mr.

Potter?
MR. POTTER: Yes, Your Honor.
CROSS EXAMINATION
BY MR. POTTER:
Q - Good afternoom, Mrs, Clay.

Mrs. Clay, let me see if I understand your
testimony.so” far.
| As I understand it you were-presented -- you
met Mrs. Marsh. She éame out to your house with her

husband, is that right?
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A Yeé, sir.
Q .Thefe was no one else the;e with~you,~just
the tWo-of themAand ydg, is that right? | |
A That's cor:ecfﬁ
Q She presented you with the listing'agfeemént

at that time, is that right?

A Yes.
Q Did you read the 1istiﬁg~agregmeht?
A T didn't really read-it very complétely, no.

I.was relying on Mrs. Marsh.
And she was going over it item by-item and
.reading it back to me.

Q So she went through the listing agreement
item-by-itemn.

]

Were you aware that 1f the property was sola

be due? .
A Yes, I was aware of that.
Q - Were you aware that that commission would be

ten percent?
A Yes.

Q That's if it were sold during that period by

anyone, not just Long and Foster, but by you.or anyone

within the listing time period that a commission would

e e e e e e & A 8 s ety
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else.
‘ That commiesioq:wquld be due. Were you awars=:
of that?
A' No. I ﬁasn't aware of that.

If T sold it myself, I didn'p’suppese I
would -- of ceurse; I had tried to sell it and was
unsuccess.ful.

Q 'Did == after discussing'it and goipg
through it item-by-item with Mre. Marsh, did you take
an.epportunity'to fead it before you signed it?

A

A- ' Not really completely, no.

Q You then went ahead and dld sign the listlnvi

agreement, 'is that right?

A Yes. I trusted Mrs. narsh;

Q | As I understand your:testimony, are you
saying that'wben you signed that listing -- or prior
to signing that listing agfeement.you told her that
you had $31,000 due on this property?

A I remember telling her early on that there
were two debts on:the property.

1 was very forthcoming with her. I told he:

I held nothing back.

I told her that this was the major reason
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I wanted to sell it -- to satisfy ;he;debts.
That was my objecgivég
Q E Do you recall wﬁeu.it was in your,déﬁlings
with Mrs. Mérsh that yéu £old her -that?
A- It was early on. I don't remember the.exact
date.
Q - Could it haﬁe been when the contract was
presented, Mr. Blevins' contractf |
A I really don't rgcéil.- .
I}thoughtfl explained to her --.I'm pretty
sure I explained to her that there.were debts on the
propertyr.
Q She ;6Ld you at that time, as I understand
your*tes;imony, that it would.bg difficult to get
all cgsh inttodgy's market, anfail'cash type deal,

didn't she?-

A  Yes. g
Q Then she told you you might have to take

a trust back on the property in order to sell it.
She told you that.
A Yes.
Q When she presented you with that -- with tﬁa

second contract, I take it that that was in your home
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as well.
A The second conﬁract‘--?“
Q . When she came with the contract --.
A Oh, the sales contract. )
Q- Right. The sales contract. ‘
A Yes. That was in my home.
Q Do you remémber the discussions concerning

Luck, about asking Luck and.trying to get an offer
from Luck first before it;went on the computer and
this sort of thing? . - |

A Yes. I remembér that.

Q- To your knowledge, when"they'came to your

'house, didn't'thei present you with that Luck contract

first, or that TLuck offer first?
A Well, it wasn't a sién;d offer.
Sﬁe told me that it was in the mail or some-
thing like this. |

I believe she had -- she did show.it to me,

yes, but it was unsigned.

Q It was rejected by you --

A Yes.

Q -- as being too low an offer.
A Yes. It was a pretfy low bid.
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Q  The figure of $130,000, was that your

figure?
A Yes.
Q That goes back to the listing agreement.

That was put on the listing agreement, was iﬁ ﬁot?
.A Yes, it was.
Q. With‘regafd to the éontract ana the way it
was presented.toiyou, do ybu remember discussing a
downpa&ment and taking back the note on the Blevins'

contract?

A Well, what kind of discussion?
Q Do you remember what the figures were and

did Mrs. Marsh,go“over that contract with you.iﬁem-
by-item like she did thé'itemizgd account --
A No. She didn't go over it item-by item.

She sat, waiting, while T read it.

Q  Oh, you read that one.
A I read it silently.
Q So, the contract you read. The listing

agreement you don't recall reading.
A I read it very sketchily.

0] Did she also have amortization schedules,

lists of payments, both with the Luck contract and with
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this Blevins' contract?
A I don't recall'gbgutlthe Luck contract but .
I do knoﬁ that on. the proposal from Mr. Bleviﬁs'she_

had an amortization thing worked out.

Q- Yoﬁ looked at that contfact and lodked-at
the amortization schedule to see wh&f the monthly |
payments would be under the terms of'thaf trust.

A Yes. . . . ?

Q' Were-you éatiéfied with those monthly payment%
under the terms of th#t trust? %

A I wasn't satisfied with the downpayment, :
no, because I knew I needed $30,000.

Q Yet,.yoﬁ‘Signed the contract with the
$25,000 dowhpayméntf isn't that correct?

'A Weli, I believe Mrs. Marsh testified that

.~: And T did do that.

Q Did ydu amend thé contract or makg any
changes to that contract?
A No. I-Wfote'nothing at all on the contract.
Q You didn't take any action after that.
Was there any reason why you didn't take

any action to get that ‘additional $5,000 down2<
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A Well, I asked Mrs. Marsh if she would
approach Mr. Blevins to.see whether or not he could

make a $30,000 down payment because that's the amount

.that I had to have.

Q' Didn't she tell you that you could go

| ahead and amend the contract and ask for $30,000 down.

and make that counteroffer back to Mr. Blevins?

A I don't recall her sayihg that. She may. havz:

but she did agree te ask him for another $5,000.
And she said she would let me know what hie

reply would be.--

Q All right.

A ia whether or not he could put down $30,000.

.Q_ When she came to your house later with the
amehdment, didn't she'tell you that he couldn't put
down $30,000? |

A She said he needed more time.

Q  With regard to that $5,000, did you, at tha:

time, tell Mrs. Marsh what the payments were on the

trust?
A At the time of the contract sighing, yes,
I did. |
- Q Was that after the contract was signed?
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A No. I explained all this to her before
there was any sigﬁing.

Q Did you do the computations on the contract

A I don't know what you mean: o
Q Who calculated what you were going to met out

of the sale, how much money you were going to make ou=
.o i
' !

of the sale? .

Did you do that?
A I believe }ﬁ well, I knew in my own mind
how much I needed fo satisfy'the &ebt;‘
Q Didn't yoﬁ make notatioﬁs,qn the éide_éf §Ou:§
copy of the contréct?aé'tb wh&t the ﬁayoff would be? |

A I don't think I did. K

Q Okay. \
A I don't think I wrote on it at all..
Q  You said that you knew in your mind -- at .one|

point in your testimony.did I understand you to say
that you might have to -- you might take out a secomn:
trust on your house?

A On my ﬁouse --.on'my residence.

Q Thét was.in order to come up withvendugh

cash to go to settlement on this particular piece of
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property;.

A That's right. To pay the commission and to

g0 to settlement.

Q You knew when you signed the contract that

you were gding to have to come. up with some funds to

| go to: settlement on this piece of property.

A. . Oh, certainly..

Q. Did you discuss with her C.D.'s or bonds or
anythingllike that as being a.source for additional
funds?

A I might have mentioned some sécﬁrities, a
couple small omnes that I had:.

Q Did you ever tell her that day that there

was no way you could come up with'that money to settle :

or that you couldn't settle?

A T told her that it would be a problem.

Q Yes, but did you tell'her.that you couldn't
settle’and that you-just couldn't go through with it.
that day? | |

A No. Not until I realized that she had set

settlement for ten days hence.

And when I went. to the bank to try to secure !

a loan, I was told that it would take at least a month.
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And I kneﬁ.that_l couldn't go to settlement beﬁause
I didn't have enough money. .~

Q- It wouldn't,hgve'taken that long to cash imn
the C.D.'s or the boﬁds, wopld iﬁ?

A Well, thaﬁ wouldn't have been encuéh‘to
satisfy ﬁhe contract the ﬁay she had'it written.

Q Did you.advise hér that you were going to
go to the bank to get a loan?

A I told her I could ﬁot come up with the money
and that 1 couldn't_go.to settlement because I wasn't

ready.

1
»
1
i
1
¢

Q The next day. did she work with you to
worR\with you on éryiﬁg to get the trust that was

present on the subject property transferred Ao your

house?

A (No redpomnse.)

Q Do you rem@mber her wopKing with the bank
on that? |

A I didn't agreefitBhNthat at all.

I didn't wemt any trust™transferred to my

residence. I didha't want this to happen.
Q Wh¥ not? When you say you were “going to
take ou®’a second trust on your house to pay thils off,
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A mortgage, so to speak.

A No, indeed’~
Q So instead _of d. _trust, you mean an .
additional Is that what you‘are

Q With regard to the trust thaf.wés on the.
propefty, was that a commercial type of mdrtgage?

A Yes. My husband left that..

Q Was that eighteen percent or -- .

A It is a variable rate of interest. It was
the going rate plus: tﬁb.

It was a very high rate.

Q L gﬁess"that went up each &ear then, is
that right?. - |

A That'é the way it re#d;.

Q Did Mrs; Marsh, at any time, threaten you
to sign that contract?

A No. .She did neot ﬁhreaten me.
| 'She insisted that I éign.
Sherinsistedlthat you sign it.
Yes:

Did she insist repeatedly, over and over?

>0 PO

- Two or three'times, yes, sir.

!
!

Ron Johnson Reporters

L 222

a8,



10
11
12
13
14
15
16
17
18
19
20

21

23

in real estate, no. ' i

| merbers of your family had a family meeting at your

271
Q | bid she shout at you?
A Oh, no. WNo, indeed.
Q Mrs. Clay,.you'have a-son-in-law who is a

real-estate ‘agent, do you not?

A He isn}t now. He was t&o or three‘years ago.

Q Wasnft he doing real-estate part-time back
in November of 19812

A  He was in real estate from about 1978, until
about 1980. _ o ;

Q You've got a daughter  in real estate as wellf
don't you? |

A No. I have a daughter'who is a bank manage=.

She has real- estate training, but she is no=

Q You have some gtanddéuéhteré who are in
real estate.

A - Oh, no. My oldest granddaughter is'only ;
seventéen. . a f

Q Isn't it true, Mrs. Clag, that afﬁer you

signed this contract your son-in-law and the other

house concerning this contract?

A That's true.
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Q Wasn't it decided at that.time that. you
were going to try to get out of this contract?.
A No. It was not deéide& at that timé.

) | I decided, after I talked to the attorney
where I worked, that I couldn t perform under the
contréct because it was too burdensome financially.

Q Before you signe& the contract'I;take it

you didn't éall your son-in-law who has some real-

estate experience, is that right?

A  Oh, no. He knew nothing about my.signing.itf

Q You didn't call your daughter.
A - They knew nothing about-it.
_Q You,didﬁ't contact any ofher attorneys until

after you signed it.

A I didn't have an opportunity to contact an

attorney. ‘ .
Q As I understand your testimony, Mrs. Clay,

IMrs. Marsh did explain what a subordination was, what

/

that term in the contract meant.
A No, she didn't.
She didn't explain it so I could unders tand
it. And that is the big. hanqup..

I just -- I never did understand what I
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wrong about what her definition of subordination was?

A

didn't explain it until I understood what I was signing|

I feel she didn't explain it, at least she

I really didn't understand what I signed.

But you went ahead and signed it in-any.event:

At her insistence --.

Isn't it true that they brought yoﬁan;addenﬂﬁm-

I take it your objection was the subordina-

tion clause more than anything else, wasn't it?

‘A
Q

‘That's correct.

Somehow.you felt that that put you in a

second trust position, is that right?

A

Well, I didn't understand that I was to

hold a second trust.

Q

Blevins got a subordination loan you would hold the

Isn't it true, Mrs. Clay, that until Mr.

first trust on that property?

In fact, you hold the first trust today on

that property, don't you?

A

Q

Under the contract I settled under, yes.

Under this contract, the one we were talking

1
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abbut in December, fou would have held the first trust

in that one as well until he subordinated, would you

not have?

) A Well, the way it was explained to me, he was
-- had plans to build on the land. S ’
Q  Did you ever talk to hiﬁ?

A  No, I didnft.

Q He was your tenant fér a 1ot of years,
wasn't he? | )

A Yes. He had been.

Q ‘But you never discussed with him when he .

was going to build or what he was going to build or

anything‘like phaﬁ.

A Well, Mrs. Marsh was handling the transaction

I wasn't really diréétiy involved.

Q Do you know whether or noﬁ you had a first
trust under that conpract'as long as you didn{t file
a subordination -- or file'a‘construction loan?

A (No response.) - '

Did you have a first trust?

Q

A I assume I did.

Q You are not certain today, are you?
A

Well, I wasn't really certain of anything the

i
:
1
i
1
.
[}

vy b we o+ e e
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way the languagg was written on the contract..

Q . When you contacted this lawyer at your work
with the C.I.A., you tb;n got back and got in'touch
anq wrote this lette;, I guéss, of Decemﬁer.thé 23rd,
is that right? . B | S

A Yes. After I realized what the contract
really meant --. |

Q Were you taking the position in -your letter

and in your other conversations that you, in fact, had

a second trust on this property?

A L beg your pardon.

Q Didn't you take the position when you
talked to people and iﬁ‘this letter that, in fact,
you had a se;oné trust on the proﬁerty and you didn't
agree with that second trust oﬁ ehis property? |

. A That's right. |

Q Today you are assuming tﬁat‘you actually
had a first trust on the property, is that ;ight?

A If the property~had been subordinated, I
éuppose I would have hadi-- I Would have been holding
a first and a second trust, both, which I felt T
couldn't do. |

Q With regard to the meeting on the addendum,

Ron Johnson Reporters

. RR7




10
11
12
13
14
15
16
17
18
19
20

21

276

wasn't there some discussion concerning getting an

addendum so that the subordination came out and the

release provision went in? -
A She brought me the addendum, yes. |,
Q Did you sign the addendum? -~ - -
A ﬁo. |
Q. Was this:.meeting on the addenéuﬁ prior to

-

yoﬁr letter going out?
A Yes. I believe it was.
Q Did you tell her when she brought you the:
addendum that the contract was invalid as far'as you
were concerned? ‘

A No. I:simply told her that the addendum.

didn't protect me and I cduldnft sign it.

Q Did -the addendum do away with the subordina- :

tion provision and give you an opportunity to get

releases on the property instead of subordination?

A The addendum made it apparent to me that ci=

seller -- the  buyer could pick portions of the land

‘anywhere he chose without respect to the commercial

frontage, which is, he could take that and leave me
with the back which would be relatively invaluable

considering the frontage.
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Q But it did away with the subordination
provision, did it not:--

A Yes, it did.

. Q -= which had been four’majo; objection at
that point? . S
A .Yeég |
Q . Also, didn't'you'request Mrs. ﬁarsh to get

some tax records of Mr. Blevins?
A I asked for financial statements because I
didn't know whether or not Mr. Blevins -- I didn't

know what his finaicial position was.

And I felt I should know‘thét ifI was'going

to. hold a $100,000 note for him.

Q You never, I guess, dealt with him in any

business matter even though you rented this'property

to him per se.
A No. I'diq not.
Q Did she provide you'with those tax records?
A Yes, she did.
Q Didn't you tell her that you were satisfied
that he was an aBle purchaser of that property?
A It seemed so from his tax records.

Q On December the 28th, when settlement was
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called and you were given notice by Mr. Kincheloe --

were you not -- ofvthe settlehent?
A ‘Yes, T.';_waé .
- Q You did not.atfend settlement at that time,
did you? : .

A  No, I didn't.

Q Did you later enter into a new contract
with the purchaser'for thengéle of that,p;operéya.
A “Yes. With.Mr; Blevins -+ hée was insisting
at .that time. S o 1
| Q " Was that not the same purchase priée;of
$130,0007 |
A It was $130,000.
Q . Have you paid anj commission to-Long and
Foster as a result of'that settlément? |
A No, I haven't.
" MR. POTTER: Thank you. ‘ |
That's all the questions I have, ?oﬁr Honor '
THE COURT: Any redirect?
MR. DIAZ: No, Your Honor. §
THE COURT: Thank you very much.
Watch your step. You may step down.'

MR. DIAZ: .The defense rests, Your Honor.
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to explain that the contract contained terms dlfferen-
from the terms described in the listing agreemenf or,
twe: that Rita}Marshhinduced Mrs. Clay to sign the
-lzne-salee contract by fai;ing to explain the terms
of the contrace‘to Mrs-. Clay.- _ ; -

If you find your verdict for MrS.ICIey.upon
her eounterclaim, ;hen ehe is entitie&.to recover as
damages all losses she sustained wﬁibh are a'&irect
and natural reeult of the breach and which she has
proved by the greater weight.of the evidence.

| A1l right; cQueseI} We will have closing
erguments now. | .
_(Thereupon; closing arguments were
* given by respectlve counsel )
-(Thereupon, at the conclusion of the
.jury's deliberation, they returned to

.the cou:troom and. the follow1ng

re

proceedings ‘were had ) o
THE CLERK# Members:ofAthe jury, are these
your verdicts? . |
THE JURY: Yes.

THE CLERK: - Are your verdicts unanimous?

THE JURY: Yes, they are.

Ron Johnsen Reporters
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THE CLERK: "We, the jury, on the-issue

joined in the case of Mary W. Clay, defendant, counter-

claimant, versus Long and Foster Real Estate, Incorpora

‘ted, plaintiff, counterdefendant, find our verdict in
favor of ﬁhe defendant, counterclaimant, and assess
her damages in the amount of $4,000."

"We, the jury, on'fhe issue joinéd in‘tpg
case of Long and Foster Real. Estate, Iﬁcorpprated,
plaintiff, versus Mary W. Clay, defendant, find our
verdic; in the favor of the defendant." |

"We, the jury,fon the issue joined in the
case of Mary W. Clay, third-party‘blaimant, versus
Rita’ Marsh, third-party defendant, find ouf'verdiqt
in favor of the.fhird-party claimant, and assess her
damages in the amount of omne doliar:"

THE COURT: Counsel, do éither of you wish
the jury polled? . .

MR: DIAZ: No, Your Homor.

MR. POTTER: No, Your Honor.

THE COURT: Ladies and gentlemen, thank you
fery much. I knqw it was a long two days and I
certainly appr;ciate it.

You are free to go today.

Ron Johnson Reporters
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(Thereupon{ the jury was excused.)

' MR. POTTER: If_YeuraHonor please, with
regard to the finding of the-jury on the issue joined
1n the case of Long and Foster Real Estate, Inc.,
plalntiff versus Mary W. Clay, defendant finding in
favor of the defendapt; we would ask that theVCourt
consider a ﬁotion.tevstrike'tﬁe.juryﬂsffindiag and
rule in favor of the plaintiff in that case and set
aside the finding) of the jury, and to rﬁle.in favor
of the plaintiff in that case based upon the'evidence
presented and the 1aw; |

THE COURT: Do you wish to submit memoranda
on that or argue ﬁodan-

'MR. POTTER: I --

THE COURT: I will seﬁ;ié down for a time
certain to argue.

“MR. POTTE&: I think we would just as soon
set it down as opposed to attempt te argue it today,
Your Honor. |

THE COURT: All right.

What I will do is note that you have made
the motion and continue it until such.time as you put

it'on the docket.

| Ron Johnson Reporters
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MR. PDTTER: Note, if you will, our

ekceptions to the findings in the other matters.

THﬁ COURT: All right. Note”oq the record

the plaintiff's exceptions to the findings.

We will set it down on the docket for an

argument on the motion.

MR. DIAZ: Thank you, Your Honor.

MR. POTTER: Thank you, Your Honor.
(Thereupon, at 1:05 o'clock, p.m.,
the hearing in the above-entitled
matter was concluded.)

-000-
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This addendum is made and entered 1nto tl'ns g'z day of / / 2_/4 19 32 .
) f Addendum to ales Contract: . I I a»;i,:*; S o

/é /M/

A.Dated:

-t

. - Between:

'”:': To Purchase and Sel property known as:

/ ./m’ ;?é’ (,2//"@ /"

& 4/—/—5/%&/&7 SR
» therefore, 1t 1s mutually agreed that the fbllowing provisions be added. e,
;':}’.}" ' 44// _/A 11 P Y/ s o J .
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;;‘.'511 other items and conditions of this contract remain in full force and effect.

R

L?l¢°§§g= o Purchaser

Purchaser

Date

§e1ier

Seller
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| and J. GORDON KINCHELOE and JOHN T. KINCHELOE, TRUSTEES; both of"

| $10.00, cash in hand paid, and other good and valuable considera-

,1981 and duly recorded immediately prior hereto.

- 0
wwé
r e 114

" THIS DEED OF TRUST made this 28th day of December, 1981, by

and hetween'dAMES L. BLEVINS, hereinafter .referred to as grantor;

Fairfax County,:Virginia, hereinafter referred to as grantees;

.WITNESSETH,that for and in consideration of the sum of

‘tions, the receipt of which is hereby acknowledged, the,grantor'

o

does hereby grant, bargain, sell and convey, with GENERAL WARRANT!

£

10F"TITLE; untoithe grantees, all of_that certain tract or parcel
:of-land with its.improvementS'and appurtenances, located in
Fairfax County, Virginia, on the North. side of Lee Highway (Route
29~ 211) containing 12.4857 acres as duly platted with instrument
‘recorded August ll 1960 in Deed Book 1917, at page.666 among .
the Fairfax County, Virginia land records and being the same

ﬂ - " the grantor by
land acquired by,&eed of Mary W. Clay by deed dated December 28 ,

REFERENCE is hereby made to said plat and deed for a further
and more: particular description of the land hereby conveyed. o
IN TRUST however to secure the prompt payment of one |
certain negotiable, promissory homestead wailving note bearing
even date herewith drawn by James L. Blevins and payable to the

iorder'of'Mary W. Clay -in the principal sum of'$105,000.00 and

Fearing interest at the rate of 12% per annum payable in monthly

T 238
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installments of $1,080,04, the first installment being due and
payable on January 28, 1982 and continuing ort'the 28th day of each
and .every successive month thereafter until December 28, 1991 when

:he ehtire remaining unpaid blance shall become due and payable

_ in full, - .

The note shall be payable at any bank or trust company or

place desmgnated by the noteholder.

Seller agrees to subordinate to a hana fide construction loan|

This deed of trust represents deferred purchase money.
 'The said grantors covenant to pay the debts hereby secured, and, during the continu-
ance of this trust, to pay immediately all taxes, levies and assessments on said premises
‘when they first become due, and to keep the improvements thereon insured against fire
with extended coverage against other damage with some responsible insurance company, -
for such amount, in such company or companies as the beneficiary hereunder may elect,
and to deposit the same with the said beneficiary, properly assigned for the beneficiary's -

‘ protection, and any amount received from said insurance shall be applied in the reduction

of the debt hereby secured, whether due or not, unless the holder or holders thereof shall -
‘waive the right to have the same so applied, and the said grantor hereby waives the bene-
ﬁt of the homestead exemptzon as to the debts hereby secured.

The said grantor covenants to keep the said property in sound condition and good re-
pal.r' that no act or thing shall be done to depreciate or impair the value of the property
hereby conveyed during the continuance of this trust, and that the said property shall not-
be transferred or assigned in any manner which will affect the secunty of the holder or.

holders of the mdebtedness hereby secured.

- The said grantor covenants that all awnings, door and window screens, mantels cabi- .
: ;_"nets, llnoleum, stoves, shades, blinds, refrigerators, heating system and equipment, wa-
" ter heaters, radiator covers, and all plumbing, heating, lighting, cooking ventilating,

8 cooling, axr-condxtiomng and refrigerating apparatus and eqmpment and each and every
|: of the. intenor mprovements and fixtures, movable or immovable, of every kind and
1 descnptton, in and upon said land and premises, or used in ‘connection therewith, and all
:"additions and replacements thereto, are, and shall be deemed to be‘fixtures and all shall
" be an accession to the freehold and a part of the réalty, and the same are covered 1 by this
deed of trust and- mcluded in the terms “land," “real estate" and “premises" wherevér

used herem.

Whenever in this instrument the context so requlres, the masculine gender includes the
feminine and neuter, the stngular number includes the plural, and the plural number in-

cludes the singular, - 239 -




Whenever more than one grantee are named as Trustees herein, any.one of them shall
have full power to act alone under-any provision of this deed of trust and any such action

' by one of the Trustees shall have the same force and effect as thqugh all had acted joint-

ly'.;-,

- If any action, 'cause, or suit is filed with regard to the property herein given as se-

curity and the grantee and holder of the note secured, or either of them, are named as
parties thereto, the grantor agrees to pay a reasonable attorney's fee for them to employ .
counsel, or to act for themselves if they be attorneys, for the defense thereof in order to

- protect the lien and the validity and prionty of the lien of this deed of trust and the note
‘ secured.

‘The said’grantor covenants that upon default being made in the payment of the indebt-

I edness hereby secured when and as same shall becoine due and payable, or any installment

or interest thereon when due, or upon default being made in the payment of any’ such

I taxes, levies and assessments, or to so insure, or upon default in payment after demand of

any sum or sums advanced by the holder of said indebtedness or any part thereof on ac- -
- count of any costs, counsel fees or expenses of this trust or on account of any taxes. assess-

ments, liens, deed of trust or other encumbrance on said land or premises, prior in lien to
this trust, with interest thereon as set forth in the note secured hereby from the date of ad-
vance (it being hereby agreed that on default in payment of said costs, fees, expenses,

| taxes or assessments, or insurance, or expense of litigation; or such prior lien, deed of trust

or other encumbrance as éforesaid, the same may be paid by the holder or holders of said
indebtedness or any part thereof, and all sums advanced in so doing, with interest as afore-
said, shall forthwith attach as a lien hereunder and be demandable at any time); or upon
the breach of any of the covenants herein contained; then upon any and every such de-

: fault so made the entire balance shall become due and payable, at the option of the holder
~ of said indebtedness, and at any time thereafter, upon being requested so to do by the

holder of any. part of said indebtedness, the sald grantee shall sell the property hereby
conveyed at public auction for cash, or such other terms as said grantee may deem ap-

propriate, after-advertising the time, terms and place of sale by hand-bills for at least
- eight days prior thereto, or by publication once a week for two successive weeks in some
~ newspaper published or circulated in said county, or both, in the discretion of the said
grantee and shall convey the same to the purchaser thereof, who shall not be required to

see to the application of the purchase money; and frem the proceeds of said sale the said

" grantee shall first pay all proper costs, charges and expenses, all taxes, levies, assess-

ments arxd insurance premiums paid by any party secured by this trust, or that may be un-
paid, and to-retain as compensation a commission of five per centum upon the gross

“ ‘amount of said sale; secondly, pay what may then remain unpaid of the said indebted-.
. .ness, and any sums advanced by the holder or holders thereof to protect the same as
o aforesaid and the interest thereon, if any, and attorney fees; and, lastly, pay the remain.

der, if any, to the saxd grantor, or his assigns.,

And it is further agreed that if the said property shall be advertised for sale as herem
<430




- provided and not sold, the grantee acting shall be entitled to one-half the commission
above provided, to be computed on the amount of the debt hereby secured, Bxcept where
‘the terms hereof expressly provide otherwise, this deed of trust shall be construed in ac- '
- cordance w1th Sectxon 55-59 of the Code of Vlrglma. .o

Wltness the following signature and seal

James Blevins

| L et (SeAL)

STATE OF ..... _ JYirginia...o. o I SRR '-"-':z-:‘-‘--:

CounTe oF ... Faig}fggc ‘ } o T ....‘ “ ;

L o _the undersn.gned ' ,anotarypublicmandforthe

' State and County ' *  aforesaid, whose commissxon as such wﬂl expire on the

: V7 dayofgrfl’*- “‘“/ 19 & )’do herebycertifythatﬂusdaypersonany
' appeared before me in my said State and County, _— J ames L- Blew{ins '
ot

'w.hese'name is signed to the foregoxng and hereunto annexed deed of- trust

dated the 28th day of Decemb.er 19 81. and who acknowledged the

same before me; .
GM:N under my hand this 28th dayof . Decegher - 18 81,

o B """"""" "N ot‘}/;z?PuDhcas aforesatd
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_ " }ithe promissory note  described in & cez-

J. SoxoON KINC, . LLOE
ATTORNEY AT LAW
10410 MAIN BTREET
P, ©. Box 86

FAIRFAX. VIRGINIA 22030 4

$|/ 105,000.00 - December 28, 1981

Fpr value received === ====~< R I-e=-memmmmmm=-- ---promise to pay to the order of
ARY W. CLAY
hb sum of ONE HUNDRED FIVE THOUSAND AND NO/100==me=ccm=======-= -DOLLARS

VK h interest at 12 per cent, per annum, negotiable and payableat any bank or trust
cgmpany or other place designated in writing by the holder h%vrx&%ﬁt offset.
1 . _ .
And w6, the maker and endorser , hereby waive the benefit of our Homestead Exemption
fto' this debt; notice of maturity, presentment, demand, protest, and notice of protest; and agree .
o pay attorney’s fees of 15% of the balance owed (including principal and interest) if it
bmes necessary to place this note in the hands of an attorney for collection. It is further
agreed by the maker and endorser hereof, thatupon default of payment of any installment’
i eof, the entire balance, principal and interest shall become due and payable. -

Mis note is payable in monthly installments of at least the sum of $1,080,04, the first

iistallment being due and payable on January 28, 1982 and continuing on |

the 28th day of each and every successive month thereafter until December

" 28|, 1991 when the entire remaining unpaid balance shall become due and

p;yable in full., ) R Lo
Each installment when so made to be applied first to the payment of

‘ipterest on.the amount of principal remaining unpaid and the balance .

ctedited to the principal.

- . Witness the following signature and seal
'This is to certify thas this is ) - L .

deed of trust of even date herewith, to

'J. Gordon Kincheloe &
John T. Kincheloe r . .,
sbeured on 12.4857 acres, .
Fairfax County, Virginja

2N 4 S '
J{, . ;%Lz&,,-mué Chaul
¢ :_/'\,

'. /7, {U,ﬂ,‘,‘/.,‘-, /.-' ".‘.). ’/?/, "]33: ....................................... sesesscscacestssrsscces

.............

’
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J. GorpceN KINCHELOE
ATTORNEY AT LAW
10410 MAIN STRE "
P. ©. Box XX 200
FAIRFAX, VIRGINIA 22030

$ 100,000.00 ‘ : L April 15, 1982 “

For value received - ===-=========--= [-=eemmm e promise to pay to the order of
MARY W, CLAY :
the sum of ONE HUNDRED THOUSAND AND NO/100-----c-c-c-ecccaccnuax DOLLARS ~

with interest at 127, per cent, per annum, negotiable and payableat any, bank or trust
company or other place designated in writing by the holder bvxetﬁggffoﬁset.

I

And W, /the maker and endorser , hereby waive the benefit of our Homestead Exemption
as to this debt; notice’ of maturity, presentment, demand, protest, and notice of protest; and agree
to pay attorney’s fees of 15% of the balance owed *(including principal and interest) if it .
becomes necessary to place this note in the hands of an attorney for collection. It is further
agreed by the maker and endorser hereof, that upon default of payment of any installment
hereof, the entire balance, principal and interest shall become due and payable. '

This note is payable in monthly installments of at least the sum of $1,028.62 each including
interest with the first payment being due on the 15th day of May, 1982,
and continuing on the 15th day of each and every successive month there
after, except that unless the same is sooner paid, the unpaid balance
shall become due and payable .in full ten years from date. Each install-
ment when so made to be applied first to the payment of interest on the
amount of principal remaining unpaid and the balance credited to the
principal. See deed of trust for additional terms.

~ Witness the following signature and seal
" ‘This is to certify that this is : ..

the promissory note described in a cer- . : .
tain deed of trust of even date herewith, to =7 - .
e Z i S At ac: A SEAL)

Raymond .J. Diaz and

Robert G. Mayer  “James L. Blevins

- ’Tmm 00000000000000000000 eeeresescsnsesestasasesantnssesesereansnsnsresesnresennnioastseses
securedon 12,4857 acres ,
N. Shde Rt. #29-211, Fx. .. Address:

/

yg ......................................

————
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W DEF ék’/’z/ﬁ/f# &
ATe %
TUDF
(HE # 6116
' THIS DELu OF TRUST made this 15th day of April, 1982, by and|
between JAMES L. BLEVINS, ﬁereinafter referred to as grantor;
and RAYMOND J, DIAZ -and ROBERT G. MAYER, TRUSTEES, both re;idents
of Fairfax County, Virginia, hereinafter referred to as grantees;

WITNESSETH that for and in consideration of the sum of
$10.00, cash in hand paid, and other good and valuable considera-
tions, the receipt of Whicﬁ is hereby acgnowledged, the grantgr
does hereby grant, bargain, seli aﬁd convey, with GENERAL WARRANT}
OF'TiTLE, unto the grantees, all of that certain tract or parcel
of }and with its improvements and appurtenances, located in
Fairfag;caunty, Virginia, on the North side of Lee Highway(Route
#29-211) containing 12.4857 acres as duly platted with instrument
recorded August 11, 1960 in Deed Book 1917, at page 666 among the
Fairfax County, Virginia land records, and being the same land .
acquired by the grantor by deed of Mary W. Clay by deed dated
April 15, 1982 and duly recorded immediately prior hereto.

‘REFERENCE is hereby made to said plat and deed for a further
and more éarticular description of the land hereby conveyed,

IN TRUST, however, to secﬁre the prompt payment of one
certain negofiable, promissory note bearing even date herewith
drawn by James L..Blevins and payable to the order of Mary W.
|Clay in the principal‘sum.of $100,000.00 and bearing interest at
the rate of 127 per annum payable in monthly installments of

$1,028.62, the first installment being due and payable on May 15,

T R44




1982 and continuing on the 15th day of each and every successive
month thereafter, ‘except that unless the same is sooner paid, thei
unpaid balance shall become due and payable in full ten years
from date.

The note shall be payable at any bank or trust cbmpany or

other place designated by the notehblder.

Curtails and releases - As long as the purchase money note is{ir
good standing, upon grantor's payment to beneficiary pursuant to the
schedule below, beneficiary shall release from the lien of the -
deed of trust the acreage requested based on the following agreed

values.

a. Land zoned commercial - Fifteen Thousand and No/100 Dollars
($15,000 00) per acre.

b. Land zoned industrial or re51dent1a1 - Ten Thousand and
No/100 Dollars ($10,000.00) per acre.

Beneficary agrees to release acreage selected by grantor in
accordance with the above schedule, and release the same from the
deed of trust upon receipt of one hundred ten (110.0%) percent of
the amount delineated above per acre or portion thereof. Land to
be released shall only be released on a pro-rated basis.with
respect ‘to the frontage on Route 29. That is to say, if one-tenth
(1/10th) of the property is to be released upon payment of curtail
in aceordance with the above terms then only one-tenth (1/10th) of
the frantage on Route 29-211 shall be released thereby.

Grantor shall only be entitled to the release of contiguous
acreage from the lien of the deed of trust, the first portion
shall be at grantor's election.

. SAID INDEBTEDNESS SHALL BECOME DUE AND PAYABLE UPON SUBSEQUENT
SALE OR TRANSFER OF TITLE OR OF ANY -INTEREST ON THE PROPERTY. (THIS
{| PARAGRAPH SHALL NOT APPLY TO PARTIAL SALES OF LAND PER PARTIAL

RELEASE CLAUSE ABOVE).
vrantor <naii Have the right to p- aay,sa;qtqgﬁg.ﬁp;gégg

or in full a. any time without penalty.

This deed of trust represents deferred purchase money.

The said grantors covenant to pay the debts hereby secured, and, during the continu-
ance of this trust, to pay immediately all taxes, levies and assessments on said premises
when they first become due, and to keep the improvements thereon insured against fire
with extended coverage against other damage with some responsible insurance company,
for such amount, in such company or companies as the beneficiary hereunder may elect,
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and to deposit the same with the said beneficiary, properly assigned for the beneficiary’s
- protection, and any amount received from said insurance shall be applied in the reduction
of the debt hereby secured, whether due or not, unless the holder or holders thereof shall
waive the right to have the same so applied, and the said grantor hereby waives the bene-
fit of the homestead exemption as to the debts hereby secured.

The said grantor covenants to keep the said property in sound condition and good re-
pair; that no act or thing shall be done to depreciate or impair the value of the property
hereby conveyed during the continuance of this trust, and that the said property shall not
be transferred or assigned in any manner which will affect the security of the holder or
holders of the indebtedness hereby secured.

The said grantor covenants that all awnings, door and window screens, mantels, cabi-
nets, linoleum, stoves, shades, blinds, refrigerators, heating system and equipment, wa-
ter heaters, radiator covers, and all plumbing, heating, lighting, cooking ventilating,
cooling, air-conditioning and refrigerating apparatus and equipment, and each and every
of the interior improvements and fixtures, movable or immovable, of every kind and
description, in and upon said land and premises, or used in connection therewith, and all
‘additions and replacements thereto, are, and shall be deemed to be fixtures and all shall
be an accession to the freehold and a part of thé realty, and the same are covered by this
deed of trust and included in the terms “land,” “real estate” and “premises” wherever
used herein. 7

-

- ' Whenever in this instrument the context so requires, the masculine gender includes the
feminine and neuter, the singular number includes the plural, and the plural number in-
cludes the singular. '

Whenever more than one grantee are named as Trustees herein, any one of them shall
have full power to act alone under any provision of this deed of trust and any such action
by one of the Trustees shall have the same force and effect as though all had acted joint-

ly.

If any action, cause, or suit is filed with regard to the property herein given as se-
curity and the grantee and holder of the note secured, or either of them, are named as
parties thereto, the grantor agrees to pay a reasonable attorney’s fee for them to employ
counsel, or to act for themselves if they be attorneys, for the defense thereof in order to
protect the lien and the validity and priority of the lien of this deed of trust and the note
secured,

The said grantor covenants that upon default being made in the payment of the indebt-
edness hereby secured when and as same shall become due and payable, or any installment
or interest thereon when due, or upon default being made in the payment of any such
taxes, levies and assessments, or to so insure, or upon default in payment after demand of
any sum or sums advanced by the holder of said indebtedngés or any part thereof on ac-
count of any costs, counsel fees or expenses of this trust, or on account of any taxes, assess-
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. ments, liens, del. of trust, or other encumbrance on su.a land or premises, prior in lien to
this trust, with interest thereon as set forth in the note secured hereby from the date of ad-
vance (it being hereby agreed that on default in payment of said costs, fees, expenses,
taxes or assessments, or insurance, or expense of litigation, or such prior lien, deed of trust
or other encumbrance as'aforesaid, the same may be paid by the holder or holders of said
indebtedness or any part thereof, and all sums advanced in so doing, with interest as afore-
said, shall forthwith attach as a lien hereunder and be demandable at any time); or upon
the breach of any of the covenants herein contained; then upon any and every such de-
fault so made the entire balance shall become due and payable, at the option of the holder
of said indebtedness, and at any time thereafter, upon being requested so to do by the
holder of any part of said indebtedness, the said grantee shall sell the property hereby
conveyed at public auction for cash, or such other terms as said grantee may deem ap-
propriate, after advertising the time, terms and place of sale by hand-bills for at least
eight days prior thereto, or by publication once a week for two successive weeks in some
newspaper published or circulated in said county, or both, in the discretion of the said
grantee and shall convejr the same to the purchaser thereof, who shall not be required to
see to the application of the purchase money; and from the proceeds of said sale the said
grantee shall first pay all proper costs, charges and expenses, all taxes, levies, assess-
ments and insurance premiums paid by any party secured by this trust, or that may be un-
paid, and to retain as compensation a commission of five per centum upon the gross
amount of said sale; secondly, pay what may then remain unpaid of the said indebted- -
ness, and any sums advanced by the holder or holders thereof to protect the same as
aforesaid, and the interest thereon, if any, and attorney fees; and, lastly, pay the remain-
der, if any, to the said grantor, or his assigns. '

And it is further agreed that if the said property shall be advertised for sale as herein
provided and not sold, the grantee acting shall be entitled to one-half the commission
above provided, to be computed on the amount of the debt hereby secured. Except where
the terms hereof expressly provide otherwise, this deed of trust shall be construed in ac-
cordance with Section 55-59 of the Code of Virginia." -

—

 Witness the following signature and seal

g
N

.........................................
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'STATEOF .. Virginia.......
i to wit:

County oF ... Fairfax. ...

I, the undersigned , a notary public in and for the
: State and County :;foresaid, whose commission as such will expire on the
774 daW , 1955 , do hereby certify that this day personally
" appeared before me in my said State and County, James L. Blevins
- whose name is signed to the foregoing and hereunto annexed deed of trust,
' datedthe 15th  dayof April , 19 82, and who acknowleéged the
{ same before me. i

, 1882 .

Cacleg YO
" Nojdry Péblic as aforesaid.

GIveN under my hand this /£ 5?/61
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