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MOTION FOR JUDGMENT 

M.4R 8 1982 

JAt.'iE:s E. hJuri'CAGLE 
Clark of iha Circuit Cocart 

., I'Url• ~~~. y~ 

·COMES NOW your Plaintiff, Long & Foster Real Estate, 

I 
; 

! 
t 
! 

Inc., by Counsel, and in support of its Motion for Judgment 

the Defendant, Mary W. Clay, does state as follows: 

against 

1. That your n·efendant, Ma;-y W. Clay, is the owner 

of a certain parcel of real property containing 12.4857 acres 

located on Route 29/211 at Cub Run near Centreville, Virginia in 

Fairfax County, Virginia, designated by County Tax Map· Reference 

No. 64-1-01-0018 and more particularly-described in Will Book· 

285, page 611 among the records of the Celrk of the Circuit Court 

of Fairfax County, Virginia. I 
2. That on or about November 15, 1981, your Defendant I 

"A •j 

entered into and signed a Listing Agreement with your Plaintiff I 
Long & Foster Real Estate, Inc., through its Sales Associate, I 

Rita Marsh to sell the aforesaid real estate. A copy of the 

Listing Agreement is attached hereto as Plaintiff's Exhibit "A" 

I 
i and is made a part hereof. 

3. 
I 

That your Plaintiff is a corporation in good standing 

lorganized under. the laws of the Commonwealth of Virginia engaged 

lin the business of real estate sales and management. 

4. That pursuant to the aforesaid Listing Agreement 
I 
I 
: 

your Plaintiff through its sales associates sought a ready, 

I and able purchaser for the property. 

willing 
I 
! 
I 
I 

. I 

J 5. That on or about December 19, 1981 your Plaintiff 
I ! 
;!produced a purchaser who o~fered a contract on the property which l 

liwas accepted and signed by your Defendant. A copy of that contract 

:~entitled "Land Sales Contract" is attached hereto as Plaintiff's 

1 



ibit "B" and m~de a part hereof. 

6. That on oi about December.28, 1981 the Purchaser, 

1
m L. Blevins did appear at the time and place designated for 

ttlement, and then and there paid ail sums due, executed all 

pers, ·and performed all necessary acts required of him, as 

to complete settlement under the said "Land Sales 

7. That· your Defendant has refused and/or failed to 

settlement under the "Land Sales Contract" without 

stification based in ·law. 

8. That pursuant to both the Listing Agreement and the 

' ,and Sales Contract", your Plaintiff is entitled to ten percent 
I . . . . I (10%) real e~tate commission because a bUyer who was _ready: will in 

d able was found and performed under the contract, due to the 

of the Plaintiff. 

9. That your Defendant has failed and/or refused to 

your Plaintiff the ten percent (10%) real estate commission 

·the amou~t of Thirteen Thousand Dollars ($13,000.00). I 
10. That your Defendant is in breach of both the Listing! 

eement and/or the "Land Sales Contract" with respect to payment! 
. I 

the real estate commission of ten percent (10%) in the amount I 

'Thirteen Thousand Dollars ($13,000.00) due your Plaintiff. 

WHEREFORE, your Plaintiff prays that your Plaintiff be 

monetary judgment against your Defendant, Mary W. Clay, 

the amount of Thirteen Thousand Dollars ($13,000.00) plus the 

st of this suit and interest from the date of the Defendant's 

LONG & FOSTER REAL ESTATE, INC. 

BY: . 2z:-::~ 
" COUn~-= 

22110 



GROUNDS OF DEFENSE 

COMES NOW the Defendant/Counter-Claim Plaintiff, 

MARY W. CLAY, by counsel, and for grounds of defense to the 

Motion for Judgment exhibited against her herein, avers as 

follows: 

1. That the allegations contained in Paragraph 

numbered 1 are admitted. 

2. In answer to the allegations contained in 

Paragraph numbered 2 of the said Motion for Judgment, your 

Defendant admits that she entered into and signed the Listing 

Agreement, a copy of which is incorporated into the said Motion 

for Judgment, as Plaintiff's Exhibit "A." Your Defendant avers 

that the said ~greement speaks for itself as to the terms and 

provisions. All other allegations contained in the said Para­

graph numbered 2 not specifically admitt~d are hereby denied. 
. . 

3. Your Defendant is without sufficient knowledge or 

information to form a belief as to the truth of the matters 

alleged in Paragraphs numbered 3, 4 and 6 of the said Motion 

for Judgment and, therefqre, denies the same. 

4. Your Defendant denies so much of the allegations 

in Paragraph numbered 5 of the Motion for Judgment as alleges 

that a purchaser produced by the Plaintiff offered a contract 

accepted by the Defendant. Further answering the allegations 

of the said Paragraph numbered 5, your Defendant avers that the 

Plaintiff, through its agent, RITA MARSH, prepared for your 

Defendant's signature, a_document entitled ."Land Sales Contract" 

which the Plaintiff required your Defendant to sign prior to· 

the time that it was presen~ed to a purchaser for execution. 

·--- ·a 



four Defendant denies that she accepted the contract offered by 

e purchaser as the same is reflected in Exhibit "B" to the 

aid Motion for Judgment by reason of the fact that the Plaintiff 

)y and through its agent, RITA MARSH, in breach of its fiduciary 

your Defendant, misrepresented to your Defendant the 

and import of the said Exhibit B so as to compel your 

efendant's execution of the said document despite the fact that 

document contained terms and provisions inconsistent 

contrary to the terms and conditions specified in the 

of employment between the Plaintiff and your Defendant. 

5. The allegations contained in Par~graphs 7, 9 and 10 

said Motion for Judgment are denied. 

6. The allegations contained in Paragraph numbered 8 

said Motion for Judgment are denied. Further answering, 
Defendant avers that the Plaintiff, through its agent, 

MARSH, in total disregard of its fiduciary duty to your 

efendant, knowingly failed to disclose to your Defendant that. 

e document entitled "Land Sales Contract" contained terms and 
. 

revisions contrary to the terms and conditions specified in the 

ontract of employment ~etween your Defendant and the Plaintiff 

nd contrary to the terms and conditions which your Defendant 

nfor.med the Plaintiff· that she would accept in a real estate 

bales contract offer. Notwithstanding the Plaintiff's knowledge 

f the terms and conditions which were acceptable to your 

efendant, and in breach of its fiduciary duties to your 

efendant and for the· purpose of in~~cing _your Defendant to make 

re offer contained in the "Land SaleS Contract" incorporated 

~nto the said Motion for Judgment as E~ibit B, the Plaintiff, by 

through its agent, RITA MARSH, knowingly and intentional~y 

isrepresented to your Defendant the terms and conditions set 

4 



forth in the said "Land Sales Contract." In reliance upon said 

misrepresentations, your Defendant executed the said "Land Sales 

Contract," all to her detriment. On account of the said breach . . 
of fiduciary duty, failure to disclose and misrepresentations by· 

the Plaintiff, through its agent, RITA MARSH, the Plaintiff has 

forfeited its right to receive any real estate commission in the 

premises. 

WHEREFORE, having fully answered, your Defendant prays 

that the said Motion for Judgment may be dismissed and that she 

be awarded her costs and attorney's fees in this behalf expended. 

COUNTER-CLAIM 

COMES NOW the Defendant/Counter-Claim Plaintiff, 

MARY w. CLAY, by .counsel, and files this Counter-Claim against 
the Plaintiff/Counter-Claim Defendant, LONG & FOSTER REAL 

ESTATE, INC., and ~gainst the Counter-Claim Defendant and Third 

Party Defendant, RITA MARSH, and·in support thereof, respectfully 

avers as follows: 

1. That your Defendant/Counte~-Cla~m Plai~tiff, 

MARY w. CLAY (hereinafter "Mrs. Clay") is the owner of a certain 

parcel of real property containing 12.4857 acres of land located 

on· Route 29/211 a~ Cub Run near Centreville, Virginia, in Fairfax 

county, Virginia. 

2. Mrs. Clay employed the Plaintiff/Counter-Claim 

Defendant, LONG & FOSTER REAL ESTATE, INC. (hereinafter _"Long & 

Foster"), and the additional Counter-Claim Defendant, RITA MARSH 

(hereinafter "Marsh"), to obtain a purchaser ready, willing and 

able to purchase the said real estate upon the terms and 

conditions set forth in the employment agreement between the 

parties, a copy of which is attached hereto and incorporated 

herein by this reference. 

5 



3. At the time of her employment of Long ~ Foster and 

larsh, Mrs. Clay advised Long & Foster, through Marsh, and 

arsh,that the said real property was encumbered by deeds of 

rust which Mrs. Clay intended to pay off as she was unable to 

pntinue to make the ·periodic payments thereon. Mrs. Clay 

advised Long & Foster and Marsh that she intended to 

the said deeds of trust from the proceeds of sale of the 

.eal property as she had no other source of funds sufficient to 

so. Mrs. Clay advised Long & Foster and Marsh that she was 

take back a purchase money note but required paymen 

n cash from a purchaser. For these reasons, the printed Listing 

greement form containing the employment agreement between the 

arties was marked up by Marsh prior to its execution to reflect 

Clay would not take back a deferred purchase money note 

and to reflect that the property was to be sold free 
existi~g encumbrances. 

4. Thereafter, Marsh discussed the potential purchase 

the real property with Jim L. Blevins, Mrs. Clay's tenant who 

leased the property from Mrs. Clay for a number of years, and 

o was and is a friend of Marsh's and Marsh's husband. On the . 
veni~g of December 19, 1981, and subsequent to the said 

iscussions with Blevins, Marsh prepared and presented to Mrs. 

lay the document attached hereto as Exhibit "B," but without 

I purchaser's signature thereon. At that time, Mrs. Clay asked 

sh repeatedly to explain the meaning of the handwritten lan-

thereon which recited "Seller agrees to hold the 

balance ••• " and " ••• seller agrees to sUbordinate a 

construction loan." Marsh failed and refused to 

. xplain the significance or the purport of the said language and, 
i 

~cting within the scope of her actual and/or apparent authority 

s agent for Long & Foster and with the intent that Mrs. Clay 



rely on her representations, Marsh represented to Mrs. Clay 

that the language would make Mrs. Clay's property "more valuable" . : 

and that the document met Mrs. Clay's terms and conditions as 

the same were.set forth in the Employment ~greement between the 

parties. Marsh further indicated to Mrs. Clay that it was 

essential that she execute the document at that time and refused 

to allow Mrs. Clay the opportunity to retain the document for 

review and execution at a subsequent time. 

5. In reliance on the said misrepresentations of Long 

& Foster and Marsh, Mrs. Clay executed the said document which, 

upon information and belief, was thereafter presented to and 

executed by Jim L. Blevins. 

6. In consequence of the said misrepresentation, · 

nondisclosure and breach of fiduciary duties by Lo~g & Foster 

and Marsh, Mrs. Clay has been damaged in that she has been 

required to obtain counsel to.negotiate a resolution of the claim 

by.Blevins for the performance of the undertaki~gs contained in 

the said Exhibit B and has been compelled to enter into a 

subsequent agreement with Blevins under the terms of which Mrs. 

Clay is required to accept a deferred purchase money promissory 

note in the amount of $100,000.00. Mrs •. Clay has been further .. 
damaged in consequence 9f the said wrongful acts of Long & Foster 

and Marsh in that she has lost the present use of the said 

$100,000.00. 

· WHEREFORE, the premises considered, Mrs. Clay prays 

judgment against the Counter-Claim Defendant and the additional 

counter-Claim Defendant in the amount of $40,000.00, together 

with interest thereon and reasonable .. attorney's fees. 

THIRD PARTY· MOTION FOR JUDGMENT 

COMES NOW the Defendant, MARY w. CLAY, by counsel, and 

7 



~s and for her Third Party Motion for Judgment against RITA 

SH, (hereinafter "Marsh"), respectfully avers as follows: 

1. The Plaintiff, LONG & FOSTER REAL ESTATE, INC., 

a Motion for Judgment against your Defendant, a copy 

is attached hereto as Exhibit "C." 
.. 

2. The claim of Long & Foster Real Estate, Inc. as 

in its Motion for Judgment is based on your 

efendant's execution of a document denominated in the said 

otion for Judgment as "Land Sales Contract." The execution of 

the said document by your Defendant was obtained by the 

· isrepresentations, nondisclosure and breach of fiduciary duty 

bf the Third Party Defendant, all as more fully set forth in the 

Counter-Claim filed herein by your Defendant, a copy of.which is 

attached hereto and incorporated herein by this reference. 

3. By reason of the foregoing, if the Plaintiff 

recovers against your Defendant upon the cause·of action set 

orth in the said·Motion for Judgment, the Third Party Defendant 

s liable over to your Defendant for the amount of any such 

recovery. 

WHEREFORE, the premises considered, your Defendant, 

MARY w; CLAY, demands judgment of the Third Party De~endant, RITA 

MARSH, indemnifying your Defendant for any judgment which may 

be entered against her in this action and for any damages which 

she may suffer as· a result thereof. 

REES, BROOME & DIAZ, P. C. 

J. Diaz 
for Mary w. 

813 esburg Pike, Su±te 810 
Vienna, Virginia 22180 
(703) 790-1911 

8 
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CERTIFICATE OF SERVICE 

I hereby certify that a true copy o£ the foregoi~g 

Grounds of Defense, Counter-Claim and Third Party Motion for 

Judgment was mailed, first class mail, postage prepaid, to 

Martin L. Cross, Esquire, Compton, Compton & Potter, Counsel for. 

Long & Foster Real Es~ate, Inc., 9315 Grant Avenue, Manassas, 

Virginia, 22110,on this 1st day of April, 1982. 

9 



GROUNDS OF .DEFENSE 

TO 

COUNTERCLAIU 

COMES NOW the Plaintiff/Counterclaim Defendant, Long & 

,oster Real Estate, Inc., by counsel, and for Grounds of Defense 

o the Counterclaim filed herein by the Defendant /Counterclaim 

laintiff does state as follows: 

1. That your Plaintiff/Counterclaim Defendant admits 

allegations of Paragraph 1 of the Counterclaim. 

2. That your Plaintiff/Counterclaim Defendant admits 

Jhe allegations of Paragraph 2 of the Counterclaim, except that 

Jhe Plaintiff/Counterclaim Defendant expressly denies that the 

agreement attached to the Counterclaim is, in all 

true copy of said employment agreement. 

3. That your Plaintiff/Counterclaim Defe~dant denies 

allegations of Paragraph 3, 5 and 6 of the Cpunterclaim. 

4. That your Plaintiff/Counterclaim Defendant denies 

allegations of Pragraph 4 of the Counterclaim, except that 

lour Plaintiff/Counterclaim Defendant admits that Marsh discussed 

e potential purchase of the real property with Jim L. Blevins. 

i I 

WHEREFORE, your Plaintiff/Counterclaim Defendant prays 

at the Counterclaim asserted against it by the Defendant/ 

unterclaim Plaintiff be dismissed and that the Plaintiff/Counter­

aim Defendant be awarded cost on its behalf expended. 

LONG & FOSTER REAL ESTATE, INC. 

~c::Cc;.__C __ 
By--------------~~-----------Counsel 

1.0 



MARTIN~~ 
Compton, Compton & Potter 
9315 Grant Avenue 
Manassas, Virginia 22110 
361-2106 

CERTIFICATE 

I hereby certify that this/S'f"V, day of April, 1982, that 

a copy of the foregoing was mailed, postage prepaid, to Raymond 

J. Diaz, Esquire, 8133 Leesburg Pike, Suite 810, Vienna, Virginia 

22180, counsel for the Defendant/Counterclaim Plaintiff. 

-~~c=_. __ 
MARTIN L. CROSS 

1.1 



GROUNDS OF DEFENSE 

. TO 

THIRD PARTY MOTION FOR JUDGMENT 

COMES NOW, the Third-Party Defendant, Rita Marsh, by 

ounsel, and for her Grounds of Defense to the Third-Party Motion · 

or Judgment filed herein, does state as follows: 

1. That your Third-Party Defendant admits the allega-
' 

·ions of Paragraph 1 of the Third-Party Motion for Judgment. 

2. That your Third-Party Defendant denies the allega­

ions of Paragraphs 2 and 3 of the Third-Party l-1otion for Judgment. 

WHEREFORE, your Third-Party Defendant prays that the 

_bird-Party Motion for Judgment asserted against her be dismissed,' 

nd that she be awarded her costs on her behalf expended. 

rRTIN L. CROSS, Esquire 
¢ompton, Compton & Potter 
~315 Grant Avenue · 
'· ass as, Virginia 22110 
61-2106 

RITA MARSH 

By··~~<:::".......____ 
Counsel 

C E R T I F I C A T E 

I hereby certify that a copy of the foregoing was this 

day of April, 1982, mailed, postage prepaid, to Raymond J. 

iaz, Esquire, 8133 Leesburg Pike, Suite 810, Vienna, Virginia 

2180, counsel for the Defendant/Third-Party Plaintiff. 

MARTIN L. CROSS 

1.2 
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ORDER 

UPON the joint motion of the parties and for-good 

cause shown; it is hereby, 

ADJUDGED, ORDERED and DECREED that RITA MARSH be, and 

she hereby is, 'joined as a party in the captioned action. 

Leave is hereby granted to the said RITA MARSH to make her 

defenses to the causes of action against her in the 

Counter-Claim and Third Party Motion for Judgment within 21 

days of the date hereof. 

AND, THIS ACTION I~ONTINUED. 

ENTERED this ~ day of 7 

WE ASK FOR THIS: 

"REES, BROOME & DIAZ, P.C. 

By: 
J. Diaz 
sburg Pike, Sui 810 

.Vi n Virginia 22180 
(703) 790-1911 .• 
co·unsel for Mary W. Clay 

SEEN AND AGREED TO: 

COMPTON & POTTER 

By: ~~c 
Martin L. Cross, Es4Urre 
9315 Grant Avenue 
Manassas, Virginia 22110 
Counsel for Long & Foster 

Real Estate Inc., and 
Rita Marsh 

3697B/jlc 
1.3 
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INSTRUCTION NO. A-
I 
I 
I You are the judges of the facts, the credibility of the i 
i 

and the weight of the evidence. You may consider the I 
I 

earance and manner of the witnesses on the stand, their intelli-j 

g ce~ their opportunity for knowing the truth and for having 

,:0 
1rerved the things about which they testified, their interest 

.i ~he o~tco~e of ~he case, their bias, and, if any has been shown,! 

. t r~r pr~or ~ncons~stent statem~nts. 

While you have no right to disregard arbitrarily the 

ievable testimony of any witness, you may discard or accept, 

I 
'I 

liS 
!! 

or in part, the testimony of any witness when you con- . 

er it in connection with the other evidence in the case. You 

entitled to use your common sense in judging any testimony. 

From these things and all the other circumstances of 

case, you may determine which witnesses are more believable 

their testimony accordingly. · 

1.4 
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INSTRUCTION NO. -------
: . 

You must not base your verdict in any way upon sympathy ,l 

:: 
bias, g~esswork or speculation. Your verdict must be based solely·i 

i 
:.upon the evidence and instructions·of the·court. 

;, .. 
;i • 

ij 
!t 

.I 

il ., 

II 

!I 
d 
!I 
r 
II 
:I 
ll 
I! :i 
II !I I, 

!I 
II 

il 
" ,j 

;i 
I, 
1: 

ii 
II 
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INSTRUCTION NO. -----

Your verdict must be based on the facts ~s you find 

hem anq as the law contained in all of these instructions: 

I 
I I 

The issues in this case are: 

1. Was there a contract between the parties? 

2. If there was, did the Defendant break it? 

On these issues the Plaintiff has the burden of proof. 

0 ..a; sJ r Le plajpti ff hreacl:l he%' fiQ'QeiMy thtty to the 

De£adant Lv fatliu~ tp disclose t&e meauing of .. 

On this issue, the Defendant has the burden . of proof.· 

4.· If the Plaintiff is entitled to recover, what is 

Your· decisions on these issues must be governed by the 

i ·nstructions that follow. 

1.6 . 



INSTRUCTION NO". C 

Your verdict must be.based on the facts as you find 

them and as the law contained ip all of these instructions: 

The issues in this case are: 

1. Was there a contract between the parties? 

2. If there was, did the Defendant break it? 

On these issues the Plaintiff has the burden of proof. 
lVh~t-bl 

3. Rita Marsh induced ~trs. Clay to sign the Land 

Sales Contract by failing to explain that the 

contract contained terms different from the 

terms described in·i the listing agreement? 

On this issue, the Defendant has the burden of proof. 

4. If the Plaintiff is entitled to recover, what is 

the amount of her damage? 

5. If the Defendant is entitled.to recover what is the 

amount of her damages? 

Your decisions on these issues must be governed by the 

instructions that follow. 

1.7 



INSTRUCTION NO. 7) 
!, 

!l 
,; 

·i You shall find your verdict for the Plaintiff if it 
i! ;:has proved by the greater weight of the evidence that; 

·' ii 

· 1. There was a contract between the parties and 

2. The Defendant breached the contract by by refusing 

to pay the commission. 

You will find your verdict for the Defendant if: 

1. The Plaintiff failed to prove either or both of the I 
I 

2. 

elements above, or if 

The Defendant has proved by the greater weight of 

of the evidence that the Plaintiff breached its 

duties to her b)& F1('l·t:d~o fully disclose the 

information to the Defendant. 

1.8 
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INSTRUCTION NO.· E 

When a party has the burden of proof on an issue, then 
,: 
;:he ~ust.prove that issue by the greater weight of all the evidencel 

~;This is sometimes called the pr~ponderance of the evidence. It 

I 

II 
·I 
II 
I' .I 
II 
I! q 
'I ,, 

ii ;I ,, 
II 
li 

is that evidence which you find more convincing. The testimony 

of one witness whom you believe can be the greater weight of the 

evidence. 

19 
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INSTRUCTION NO. ;e-

A contract is an agreement between two parties. 

offer by one party and an acceptance by the other 

consideration. 

20 
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INSTRUCTION NO. -------

The parties to a contract must be competent. A person 
lj . 

~jis competent if he is capable of understanding the nature and the 
r. • 

~!effect of the contract. 
'! 
'I 

I 

i• : ~ 
·: 
i .. 

I 

:I 
il 
II 
1: 

II 
!I 
it 

II 
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INSTRUCTION NO. I( 

i 
The contract should be considered as a whole; no part o~ 

i 
,it,should be ignored. The contract should be interpreted to give j 

·:e ,ect td each of the provisions in it. No word or phrase in con-J 

t ct should be treated as meaningless if any meaning which is ! 
~ ~ 

:~r sonable and consistent with other parts of the contract can be 

g· en to it . 

. ; 

., 
:1 
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INSTRUCTION NO. ~ 
~ : 

·party who relies on fraud as a defense must prove it by clear and 

. convincing evidence. 

1, 

., 
; 

jl 
II 
i 

ji 
.I 
ci 
li 
It 
II 

II 
'I I· 
li 
II I ~ 
; 
.: 
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INSTRUCTION NO. ~ 

When a party has the burden of proving an issue by 

convincing evidence, he must produce evidence that 

tes in your minds a firm belief or conviction that he has 

ed the issue. 

24 



!: I INSTRUCTION NO. k 

'I !1 A real estate agent is entitled to his or her commission 

ll when he produces a purchaser who is ready, willing and able to 

II buy on ~he terms authorized by the seller in the listing agreement; 
I 
I 

1

1l or ~n terms that I . 
are acceptable .to ·the selle~ hi· the land sales 

I 

:· te~t~raN:. 

II If an agent has done this, then she is entitled to her 

I commission,eveu . 5 8AQ si9 'AQt: Q81Ui\iet; the fi~aal lil@:S_QE_~ations for 

jl59e ul :[; il•e PtOPH'Y· .J~J) ,'f Sh.-c.. h/1<... /f/()1-~- j 

• yo 1 ')/u. (5 tflof u./i·lfd /o J.LA ~~ ~ I 
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INSTRUCTION NO. K 

A real estate agent is entitled to his or her commission 

when he produces a purchaser who is ready, willing and able 

to buy.on the terms authorized by the seller in the ~isting 

agreement or on terms that are acceptable to the seller. 

If an agent has done this, then she is entitled to her 

commission. And if she has not done so, she is not entitled to 

her commission. The burden of proof is on the plaintiff to 

prove that she is entitled to her commission. 
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INSTRUCTION NO. ~ 

A broker has a duty to deal with the seller in good 

:~faith; qe is not entitled to a commission if he failed to dis-
d ., 
!lclose eo the seller all facts within his knowledge which might 

have influenced the seller in his decision to sell . 

.. 
. . 
t, 
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INSTRUCTION NO. 
--~--

A purchaser is ready, willing and able to buy if he 

ts tQ buy and if he will have the necessary financing avail­

at the closing settlement. 
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INSTRUCTION NO. 
' ~ 
!, 

-----
.. 
•I 

The Court instructs the jury that as a matter of law, 

i one who.accepts the benefits of a contract made for her by her 
,, 

:agent is bound by the contract, ~nd must take such contract as 
. 

·: 

made with its burdens as well as its benefits. And even though 

']you may believe fr.om the evidence that the acts of the agent were 

not authorized by the Defendant, and if you further believe from 

the evidence that the Defendant took the benefits of the contract 
!I 
. made 
II 
tl 
iimade 

in her behalf, then the Defendant is bound by the contract 

by Mrs . Marsh. 
i 
I 

II 

II 
II 

I 
. I 

il 
I' 
!I 
I 
j 

I, 
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INSTRUCTION NO. A 

You are the judges of the facts, the credibility of the 
. 

itnesses, and the weight of the evidence. You may consider 

the appearance and manner of the witnesses on the stand, their 

!intelligence, their opportunity for knowing the truth and for 

having observed the things about which they testified, .their 

interest in the outcome of the case, their bias, and, if any 

have been shown, their prior inconsistent statements. 

While you have no right to disregard arbitrarily the 

believable testimony of any witness, you may discard or accept, . 

in whole or in part, the testimony of any witness when you 

consider it in connection with the other evidence in the case. 

You are entitled to use your common sense in judging any 

testimony. 

From these things and all the other circumstances of_the 

case, you may determine which witnesses are more believable 

and weigh th~ir testimony accordingly. 

: ! 
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INSTRUCTION NO. 

You must not base your verdict in any way upon sympathy, 

bias, .guesswork or speculatio~.· Your verdict must be based 

solely upon the evidence and instructions of the court. 



INSTRUCTION NO. 

Th~ burden of proof is on the plaintiff to prove that 
. 

its agent produced a purchase~ ready, willing and able to 

buy on terms authorized by Mrs. Clay. If the plaintiff 

has not done this, it is not entitled to a commission and you 

shall find your verdict for Mrs. Clay. 
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INSTRUCTION NO. 0 4 !Jii.JIIf-AA( 

Wh~n a party has the ·burden of proof on an issue, then he 
. 

must prove that issue by the ~r~ater weight of all the evidence.-

This is sometimes called the preponderance of the evidence. It 

is that evidence which you find more convincing. The testimony 

of one witness whom you believe can be the greater weight of the 

evidence. 
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INSTRUCTION NO. / 

In~erpretation of a contract is primarily a determination 

of what the parties intended. In determining their intent you 

may consider the words they used. The words should be given 

their plain and ordinary meaning unless an obviously different 

eaning is apparent. You may also consider the subject matter 

of the contract, the situation of the parties, the purpose of 

the parties in making the contract, and the surrounding 

circumstances. 
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INSTRUCTION NO. 

The contract should be considered as a whole; no part 

of it.should be ignored. The contract should be interpreted 

to give effect to each of the provisions in it. No word or 

phrase in a contract should be treated as meaningless if any 

meaning which is reasonable and consistent with other parts 

of the contract can be given to it. 

35 



;INSTRUCTION NO. 

In. interpreting a contract, you should resolve any 

doubts about the meaning of a word or phrase against the 

party who supplied the contract and inserted the language 

in the contract. 
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INSTRUCTION NO. tL!3 

k~~1arsh was an agent of Long & Foster Real Estate, Inc. 

and Long & Foster Real Estate, Inc~ is, therefore, liable 

for the actions ol~:rShckAJL Wr'V??t'v '-l?!...t ~lbfL o/. 
h.t.A ~~~ 
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INSTRUCTION NO. ~ q 

A broker or agent has a duty to deal with the seller in 

utmost good faith; he is not entitled to a commission if he 

failed to disclose to the seller fully and frankly all 

information within his knowledge which might have influenced 

the seller in his decision to sell and if he or she has failed 

to come up to this $tandard, no commission may be recovered. 
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INSTRUCTION NO. 

UA~f1a~sh was the agent of ~~s. Clay and owed 
. ...... 

duty to exercise the utmost good faith towards her. In 

discharging such duty,~~rsh was required to disclose to 
. ·~~;. 

Mrs. Clay all the. facts with1 Marsh's knowledge which were 

o~ may have been material to the transaction, or which may 

have influenced Mrs. Clay's decision. If you find that 

Marsh failed to discharge this duty, then Long & Foster's 

right to recover a commission is forfeited • 

. -.· 
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INSTRUCTION NO. J 10 

Mrs. Marsh was the agent of Mrs. Clay and owed to her 

the duty to exercise the utmost good faith towards her. In 

discharging such duty, Mrs. Marsh was required to di~close to 

Mrs. Clay all the facts within Mrs. Marshrs knowledge which 

~ere or may have been material to the transaction, or which may 

,have influenced Mrs. Clay's decision. If you find that Mrs. 
I 

Marsh failed to discharge this duty, then Long & Foster's 

right to recover a commission is forfeited • 

. I 

I 
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INSTRUCTION NO. ~ II 

You sha~l find your verdic~ for Mrs. Clay upon her Counter­

claim.if she has proved by the ~reater weight of the evidence 

that: 

(1.) Rita Marsh induced Mrs. Clay to sign the Land 

Sales Contract by failing to explain that the 

(2.) 

contract contained terms different from the 

terms described in the listing agreement; or, 

Rita Marsh induced Mrs. Clay to sign th~ Land 
r~·Lr~q fo ~-xr.t;l4-l-~ 

Sales Contract by • 7 srep i11g the terms of 

the contract to Mrs. Clay. 
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INSTRUCTION NO. L 

If you find for the Plaintiff upon its Motion for Judgment 

against Mrs. Clay, then you shall find your verdict f"or Mrs. 

Clay against Rita Marsh if Mrs. Clay has proved by the 

greater weight of the evidence that: 

(1.) Rita Marsh induced Mrs. Clay to sign the Land 

Sales Contract by failing to explain that the 

contract.contained terms different from the 

terms described in the listing agreement; or, 

(2.) Rita Marsh induced Mrs. Clay to. sign the Land 
FAi LlUt:1 Joex. PI-.A7 'lfJ. 

Sales Contract by mz ]!' ' ·4- the terms of 

the contract to Mrs. Clay. 



INSTRUCTION NO. M 

If.you find your verdict for Mrs. Clay upon her 

count~r-claim, then she is entitled to recover as damages 

all losses she sustained which are a direct and natural 

result of the breach and which she has proved by the 

greater weight of-the evidence. 
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We, the Jury, on the issue joined in the case of 

Mary W. Clay, Defendant/ Counter-Claimant, versus Long 

& Foster Real Estate, Inc., Plaintiff/Counter-Defendant, 

find our verdict in favor of the Defendant/Counter-

~ot&r FOREMAN 

46 



l1e, the Jury, on the issue jtoined in the case of 

Long & Foster Real Estate, Inc., Plaintiff, versus Mary 

W. Clay, Defendant, find our verdict in favor of the 

Defendant. 
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We, ,the .Jury; on the issue joined in the case of 

Mary W. Clay, Third Party Claimant, versus Rita Marsh, 

Third Party Defendant, find our verdict: iri favor of 

the Third Party Claijant and assess her damages in the 

amount o.f -fF f!O{) • 
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MOTION TO SET ASIDE VERD·ICT 

FILED 

ark of the Cfrcall ~ 
at· FairfM. County .. b. 

COMES NOW, the Plaintiff, Long & Foster Real Estate, Inc., 

and the Counter-Defendant and Third-Party Defendant, Rita Marsh, 

by counsel, and files this their Motion to Set Aside the Verdict 

of the jury in this civil action heard on August 10 and 11, 1982, 

in the Circuit Court of Fairfax County and respectfully represents 

unto this Honorable Court as follows: 

. 
I. STATEMENT OF FACTS: 

Mary w. Clay (hereinafter referred to as the Defendant) was 

the owner of two parcels of real property in Fairfax·County, 

Virginia. One parcel was located in Falls Church where the 

Defendant resided and the other, which was the subject of this 

suit, was an unimproved parcel of property containing about 12 

acres and located in western Fairfax County on Route 29-211 across 

from Luck Quarry. The Defendant had tried on her own to sell the 

unimproved land for several years prior to 1981. In October of 

1981 Luck Quarry had filed an application with the county author­

ities to rezone a portion of their property adjoining the Defend-

ants land and Tom Marsh, Defendant Rita Marsha' husband, was 

employed by Luck Quarry to contact the adjoining property owners 

to advise them of the nature of the pending rezoning by Luck 

I

. Quarry. After being contacted by Mr. Marsh, the Defendant later 

I went to his office where she advised him that she had been trying 
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sell her property to the owners of Luck Quarry because her 

had passed away and left her with many debts. She told 

• Marsh that the asking price wa·s $130,000.00 and ·that she had 

c nsidered getting a real estate agent to list her property for. 

It was at this time that Mr. Marsh_advised her that his 
. . 

Rita Marsh, (the Counter-Defendant and Third-Party Defendant, 

referred to as Marsh or agent) was a real estate agent 

Foster, Inc., (the Plaintiff and Counter-Defendant 

referred to as Long & Foster) and prehaps could help 

her property. The next day Mrs. Marsh phoned the 

fendant and arranged to meet her at the Defendants home to dis­

the listing agreement. 

On November 15, 1981, Mrs. Marsh came to the Defendants home 

with her husband, T9m Marsh, and there they discussed the 

with the Defendant. A "Listing Agreement" was 

fil~ed in by Mrs. Marsh and signed.by the Defendant. 

The agreement provided in part that ~ong & Foster would have 

"exclusive right to sell th~ property •••• at a selling price 

$130,000.00 or such other price as I/we may later agree upon -

w'ich price included commission." 

The agreement further provided in part that Long & Foster 

paid a conunissiori of 10% of the sales price "in cash, if 

ing the listing period, the property is so1d.by you (Mrs. Clay, 

me {Long & Foster- Mrs. Marsh), us, or anyone else, 

if anyone produces a purchaser,. ready, willing and able to 

chase the property •••• " (meaning added) 

The exclusive right to sell was to expire on June 20, 1982. 

The agreement also provided in part that "in the event of a 

e, I/we will execute a sales contract enforcable in the state 

Virginia." This document was entered a·s an .Exhibit .by the 
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Plaintiffs as was the later contract and was stipulat~d to by the 

Defendant. 

At the time of entering into the listing agreement the partie~ 

agreed that the agent, Mrs. Marsh,· would not put the property ! 

listing into a multiple listing service computer until she had · I 
.sought an offer from the owner of Luck quarry. In the days that 

followed, the agent notified the owner of Luck Quarry and received 

an offer from them by telephone. This offer was to purchase the 

property under terms of $100,000.00. The agent typed this offer 

on a form of ~ong & Foster· and prepared an amortizat~on sheet 

for the deed of trust ca~led for in the offer so that the seller 

could review the method and amount of,·payments_;·she:·~·would·!~rece::tve 

under the trust should she accept the 9ffer. 

In 1:he meantime, the aqent-~took. additional action .to· list, 

show and sell the subject property. She put the listing into the 

mutliple listing_ computer and together with other agents for Long_ 

& Foster, she showed the property to ~ntere.sted persons. It was 

during one of. these "showings" that· the tenant, Jim Blevins, wlio 

was renting the subject property from Mrs. Clay in order to store 

his heavy duty trucks, saw the agents viewing the property and· 

then contacted Mrs. Marsh at Long &·Foster and inquired as to the 

terms of the sale. 

On December 19, ~981, Mr. Blevins went to the agents office 

and prepared and signed a written "land sales contract" as an 
. 

offer to purchase the property. Before the contract was prepared, 

Mr. Blevins discussed the terms of the offer with his accountant 

who reportedly advised him to offer the full listing price of 

$130,000.00 provided he could receive certain te~s. These terms 

included an earnest money deposit of $1,000.00, a down payment of 

$25,000.00 cash at the time of settlement and the seller to take 

back a note for $105,000.00 and fQ~ the seller to agree to ~ ~ 
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ubordinate th~ trust to a bona fide construction lo~n. Mr. 

levins signed the land sales contract and gave the agent an 

arnest money deposit check in the amount of $1,000.00. · The agent 

hen prepared an amortization sheet which amortized the payment 

Lf the trust in accordance with the terms provided in the land 

ales contract. 

On December 20, 198l,.the next day, the agent took both the 

uck Quarry contract offer ·and Mr. Blevins contract offer to Mrs. 

jlay•s home. At that time, the Defendant looked at the Luck 

tffer first together with the amortization sheet but quickly re-

·ected it as being below the listing pirce. Then, the Defendant 

nd the ~gent reviewed the contract line by line. The Defendant 

estified that she had only one question. - She asked the agent 

hat the subordination provision of the land sales contract meant. 

defined ~or her the meaning of the provision and the 

then signed the contract. 

The only other person present at the time of the signing of 

contract was the agents' husband, Tom Marsh. Mr. Marsh had 

riven his wife to the Defendnats home and testified that the 

estion of the meaning of the subordination provision was raised. 

the Defendant and answered by the agent. The Defendant appeare 

o understand the explanation and asked no further questions or 

emonstrated any hesitation to enter into the contract. 
. . 

There was no evidence introduced by the Defendant that. there 

any threats directed by the agent or her husband towards her 

'pr evidence that the agent ever misrepresented a~y of the terms 

f the contract to her. The Defendant testified that had she 

, pderstood the me~ning of the subordination provision she would 

ave not signed the contract. She testified that the Plaintiff 

id explain the meaning of the subordination provision to her but 

·hat she did not understand it. 
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After the contract was signed, the Defendant advised the 

agent that there were two trusts on the subject property which 

would have to be paid from the proceeds of the sale and that by 

her own calculation she would have to pay money in order to settle 

She advised ~he agent that even though she had to pay money to 

settle she still wanted to sell the property because the trust 

payments and the constantly increasing real estate taxes were 

beginning to be a financial burden for her. She stated that she 

had some certificates of ~eposit which she could cash in order to 

provide the necessary money to clos~.t~e deal but that she still 

might be $5,000.00 short. The .. age~t agr~ed to work with the De-
fendant ito,.~ry.= to transfer the trust from the unimproved propert . . 

'to.her home which was unemcumbered so that the trust need not be 

paid off. She also agreed to talk to her broker at Long & Foster 

to see if he would take ·$5,000.00 of the $13,000.00 commission in 

the fo~ of a note so that she would not have to come up with this 

money at ~ettlement. When the parties parted the Defendant hugged 

the agent and thanked her for helping her to finally sell the land 

The next day,. the agent worked with the Defendant to arrange 

a transfer of the deeds of trust and to obtain an agreement from 

her broker to take a note for the $5,000.00 of the commission. 

However, ·the Defendant, after discu_ssing the contract with 

her fellow employees at the CIA who were attorney~, notified the 

agent that she was not going to settle on the property. At this. 

time her refusal was based on two reasons. First, that she did 

not know the financial back ground of the purchaser, Mr. Blevins, 

even though he had been her tenant for many years and secondly, 

because she felt the contract put her in a second trust position 

because of the subordination clause. 

In response to her telephone conversation with the Defendant, 

the agent, af~er consulting with Mr. Blevins' attorney, obtained 
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from the purchaser his prior income tax reports for three years 

together with a proposal for an addendum to ·the contract which 

ddendum would substitute a release provision for the subordinatio 

,anguage in the contract. On December 22, 1981,. the agent again 

rent to the Defendants' home where· she delivered the tax records 

rnd the proposed addendum to Mrs. Clay. The Defendant advised 

~he agent that while she was satisfied with the purchasers fi~anci 1 

~bility to settle on the property she would have to consider the 

~roposed addendum and would advise the agent later. 

On December 24, 1981, the attorney for Mr. Blevins, the 

urchaser, advised all the parties in writing that the settlement 

ould be held on December 28~ 1981, as called for in the contract. 

On the date of settlement, the note, trust and settlement 

were all executed by the P~rchaser, Mr. Blevins, who was 

willing and able to comply. ··wi tn the ·contract. The seller, 

be Defendant, did not appear. 
Later, in January negoiations began between. the attorney for 

pe Defendant and the attorney for the Purchaser. One such pro­

osal included a reduction of the real estate co~~ission ~o Long 

f Foster from the amount of $13,000.00 to $10,000.00, this proposa 

as ne.ve;r made to Long & Foster nor was it accepted by the partie.s 

Finally, Mrs.~ Clay.:: entered into a new second agreement with 

e Purchaser. The terms· of that conveyance were $130,000.00 with 

1 ~0,000.00 down in.cash at the time of settlement and a trust for 

1~0,000.00. The trust included a release provision in place of . 

e subordination clause. There was no commission paid to Long & 

oster or the agent. 

Whereafter, the Plaintiff commenced suit to recover the 

ommission. The Defendant responded by counter-claiming for dam-· 

Long & Foster, as well as impleading Rita Marsh, the 

The Defendant couched her claim on a theory of breach of 

duty based upon the alleaaa failure of Long & Foster 
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and their agent to fully disclose the consequences of the subor-

dination provision in the land sale contract. 

At trial, all of the documents related to the transaction 

were intorduced into evidence. The Defendant attempted to prove 

that her note from the buyer was worth·less because of the subor­

dination provision. Addi~ionally, the Defendant alleged counsel 

fees incurred because the contract was rewritten. 

~The triai judge refused a request by counsel for Long & 

Foster to have a corporate representative in the courtroom. Al­

though the judge permitted separate party Defendant Rita Marsh ~n 

the courtroom, the corporation did not have an independent repre-

sentative. 

Upon the close of the trial and jury deliberation, the jury 

returned a verdict. The jury denied the Plaintiff its commission. 

On the Defendant's claims, the jury apportioned damages assessing 

$4,000.00 against Long & Foster and Dnly $1.09 against the agent 

Rita Marsh. 

The Plaintiff now asserts that the judgment on its case-in-

chief was in error a.nd as a matteJ: of law a verdict should have 

been directed for P.laintiff, or in the alternative, the verdict 
. . 

was against the greater weight of the evidence, Further, the 

verdict obtained on the counter-claim was improper in that it was 

procured through errors of law and improper rulings by the Court, 

as will hereinafter be mentioned • 

. DISCUSSION 

I 

There is little question that this Court has the authority 

to set aside the verdict. It.may be set aside as contrary to the 

law. Clinchfield Coal Co. v Wheeler, 108 Va 448, 62 S.E. 269 

(1908); Michies Jurisprudence, Vol 13B, page 444. And it may.be 
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I 

tet aside as bei:ng contrary to the evidenceor without evidence t9 

upport it. ~hress v Hackler, 155 Va 389, 154 S.E. 502 (1930); 

Jurisprudence, Vol 13B, page 445. See 1950 Code of Vir-

inia, Section ·8.01-430 and notes attached thereto.· The general 

le of law has been that the verdict should not be set ·aside 

less there has been a plain departure from right and justice. 

t must affirmatively appear that the verd~ct was plainly con­

rary to the law or evidence or that it was probably unjust for 

reason. However, while only when the verdict 

plainly wrong that it should be set aside, "it should be 
• 

embered that the duty of the trial Judge to set aside a verdict 

the jury, where the same is not justified by the law and the 

idence, is just as imparative as is the duty to sustain the 

rdict where a contrary condition exist." Nicholson v Garland, 

158 S.E. 901 (1931); Michies Jurisprudence, Vol 13B, 

443. 

Furthermore, while the jury is the trier of the ~acts, the 

fact that the trial judge is given the power to set'aside the 

rdict as contrary to the evidence necessarily means that he 

some extent at least, pass upon the weight of the evidenc • 

The sole i~sue presented in the cas~ of the Plaintiff, Long 

Real Estate, Inc., against.the Defendant, Mary W. Clay, 

I 
I 

r
s whether or not the Plaintiff was entitled to a commission. 

. The ·Plaintiff contends that there can be no dispute under 

aw and the facts as pres~nted by the Plaintiff in the Exhibits 
the l 

ich were stipulated to by the Defendant, the Plaintiff is en-

-itled to a commission. 

In reviewing the law in this type of case, the Supreme Court 

Virginia in Metro Realty of Tidewater, -Inc. v Fenner V. Wool­

. d, Jr., 223 Va 92 (1982.) considered a listing agreement, as in 
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this case, where the Defendant relied upon a breach of the brokers 

duty to disclose certain information to the principal. There, the 

Court stated that the law was as follows: 

The rule is plain in that a broker, who is 
the agent of the owner, in negot;ating the 
sale of the owners property, owes to the 
principal 11 the duty to exercise the utmost 
good faith towards him." .Duncan v Barbour, 
188 Va 53, 61 49 S.E. 2d 260, 264 (1948). In 
discharging such duty, ·the agent must disclose 
to the principal all facts within_the agents 
knowledge which are or may be material to 
the transac.tion, or which may influence the 
principal's action; should the agent fail 
to discharge that duty, the right to re­
covery of a commission is forfeited. OWen 
v Shelton, 221 Va 1051, 1054, 277 S.E-.---
189, 191 (1981). 

In that case, the Court concluded that the broker was entitle 

to his commission. The Court found 

"Even if the owner signed the contract in­
tending that it have a provision for interest, 
in the absence of fraud, duress or mutual mis­
take, a person having capacity to understand 
a written document who reads it, or without 
reading it or having it read to him, signs it, 
is bound by his signature and ~~~not avoid the 
contract because of his unilateral mistake .• " 
Rossi v Douglas, 203'Md 190~ 199, 100 A. 2d 3, 7, 
(1953); 135 Williston, Law of Contracts, 81577, 
at 501-03 (3d ed. 1970). 

The evidence presented in this case by the Plaintiff and 

Defendant clearly showed that the Defendant was a mature person 

who was capable of understanding a written· '.document when she read 

it. At the time of the signing of the listing agreement and the 

contract she had been a secretary for the CIA for almost 10 years 

and no evidence was presented that she was incapable of under­

standing a written document. 

Further, it was unrebutted that when the Defendant asked 

about the meaning of the sub~r~ination provision the agent ex­

plained 1t and that after this explanation, which included no 

misrepresentation or fraud, Mrs. Clay then signed the contract • 
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absence ~f any evidence of any fraud, duress or mutual 

"stake, Mrs. Clay was bound by her signature. 

DISCUSSION 
II 

Secondly, the·Defendant, Mary w. Clay, bases the substance of 

counter-claim and cross-claim on breach of a fiduciary duty 

rom alleged wrongful conduct sounding in tort. A fiduciary 

~elationship arises incident to the agency agreement between the 

arties in this case. Bull v Logetronics, Inc., 323 F.Supp. 115 

1971); Zetelle v Myers, 60 Va 62 (1869(. Where a con-
. -

relationship exists between parties, and at the same time 

duty is imposed by or arises. out of the circumstances surroundin 
. . .. · . 

r incident to the transaction, the breach of the duty is a tort. 

~~--
v Eastern Shore Trust Co., 163 Md 350, 163 A. 119 (1932); 

v Kansas City, 337 Mo. 47, 85 s.w. 2d 104 (1935). In such 

case, .the tortious act, and not the b~each of contract, is the 

the action. Yeager v National Cooperative Refinery 

Kan. 504, 470 P.2d 797 (1970); Driekosen v Black, Swal s. 

derlying the.transaction, as in the case at bar, merely furnishe 

·he occasion for the tort. Wardman v Hanlon, 52 App. DC 14, 280 

~ 988 (1922). Virginia courts do recognize tort ~ctions arising 

of contractual relations. Obenshain v Halliday, 504 F Supp. · 

Va 1980); Jefferson Standard Life Insurance Co. v Hed-

Va 8324, 27 S.E. 2d (1943). 

In this case, it is undisputed that at all times the Defendan 

Marsh, was acting as an agent in the scope of employment for 

& Foster. Accordingly, any tortious liability assessed 

gainst Long & Foster due to the actions of Rita Marsh would be 

n the nature of vicarious liability based upon the doctrine of 
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respondeat superior. Hines v Gravins, 136 Va 313, 112 S.E. 869 

(1922) • 

It is well settled in Virginia tha~ an individual who· acts 

1: as an .agent for a corporation may be su~d in tort by an aggrieved 

II party. Mann v McVey, 3-W.Va. 232 (~809), Travis v Claiborne, 19 
Va 435 (1817}. However,.when both the agent and the corporation 

are sued as co-defendants, a verdict which apportions compensa-

tory damages is ~mproper. Freeman v Sproles, 204 Va 353, 131 S.E. 

2d 410 (1963). In that case, in reversing a circuit court judg~ 

ment apportioning damages among ~oint tort feasors, the court 

stated without dissent at pa9e 357 that: 

Thus, when an action is against several 
joint tort-feasors, if the finding is 
against all of them, the verdict should 
be a single verdict against all for a 
single sum, and not a several verdict 
against each defendant either .in the same 
or separate sums, there can be no apportion­
ment of damages as ·betwe·en defendants join_tly_ 
'"'!Table 1.n such a case. *** 11 

. . 
We said in Kelly v Schneller, 148 Va 573, 
581, 139 S.E. 275: 

Whatever the decisions elsewhere, the true 
rule in this jurisdiction is, that, with one 
exception (where no harm is done a Defendant}, 
in an action against several for a single 
wrong, the verdict should. be a. joint one 
against all found guilty.***" See also 
Southern Ry Co. v Fitzpatrick, 129 Va 
246, 252, 105 S.E. 663; Remine and Meade 
v Appalachian Constructors, 138 W. Va 437, 
76 S. E. 2d 916. 

Here, the jury rendered a verdict which apportioned damages 

between both Long_ & Foster and Rita Marsh in different amounts. 

Under these facts, this verdict is clearly erroneous. 

The co-defendants on the counterclaim, as alleged by the 

Defendant Mrs. Clay, failed to disclose to her the legal conse-

quences of the subordination provision. In Virginia, all 
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tersons whose negligent acts or omissions contribute to the 

ingle injury of another are jointly and. severally liabt~. 

~~~~~~~a~n~d~P~o~w~e~r~C~o. v Hill, 120 Va 397, 91 S.E. 194 (1917) 

294, 192 S.E. 753 (1937); Muldoon v Kep­

Schools v Walker, 187 

47 S. E. 2d 418 (1948); Long v City of Weirton·, 214 S.E. 

832 (W.Va. 1975); Whitehurst v Charles Town Hospital, 626 F.2d 

(4th Cir. 1980). 

Accordingly, if Long & Foster is.liable at all, its liability 
• 0 

be joint and several. with its _ag.e.nt. An aggrieved party may 

or all of ~he joint tort-feasors. Bowles v Richmond, 147 

129 S.E. 489 (192~). However, in an action against joint 

ort-feasors for a single wrong, the verdict should be a joint one· 

gainst all Defendants for the full amount of damages. Kelly v 

148 Va 573, W.Va. 437, 76 S.E. 916 (1953). Between 

~~ as well as between other joint tort-feasors 

.intly sued, the verdict should be against all for a single sum o 

mpensatory damages. Freeman v Sproles, 204 Va 353, 131 S.E. 2d 

(1963). 

Inasmuch as the Court failed to instruct the jury as to joint 

several liability, there is clearly prejudicial error. 

I In Virginia, a trial judge has the affirmative duty to in-

~ruct the jury on the law of the case. Williams v Lynchburg 

l.act, 142 va 425, 128 S.E. 732 (1925)7 Taylor v Commonwealth, 186 

587, 43 S.E. 906 (1947). The failure of the court to correctly 

struct the jury in this ca~e has lead to the adverse verdict 

Plaintiff. Therefore, Long & Foster has been unduly 

t
ejudiced, because the failure of the jury to render_a joint 

rdict has· in effect depriv:ed the plainti·ff of its right to con­

: ibution fron.t the Defendant Rit:a Marsh. §8.01-34, Code of 

(1950); Ornan v Johns-Manville Corp., 482 F.Supp. 1060 
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(E.D •.. va 1980); Virginia Electric & Power Co. v Wilson, 221 Va 

979, 277 S.E. 2d 149 (1981); Hudgins v Jones, 205 Va 495, 138 S.E. 

2d 16 (1964) • 

In view of the above, the verdict by the jury should be set 

aside and Long & Foster should.be granted a new trial. 

DISCUSSION 

III 

Additional grounds for setting aside the verdict in this 

case can be found in the prejudice and hostility shown by the jury 

toward the corporate Plaintiff, Long & Foster. The large dispariti 

in the damage awards clearly reflects.a prejudicial attitude towar 

the corporate Defendant. There. ·is simply no other way to. ~xplain 

the disparity in the damage awards -against the agent, Rita Marsh, 

and Long & Foster, for committing an alleged single wrong on 
Defendant Mary Clay. This prejudice becomes clearly apparent when 

you consider that there was merely vicarious liability imposed upo. 

Long & Foster. A jury verdict, as· in the instant case, should be 

set aside by the Court when it is plainly contrary to the law and 

evid'ence. Chesapeake & Ohio R. Co. v Meadows, 119 Va 3 3, 8 9 S. E. 

244 (1916). It is apparent from the disparate damage awards that 

the jury was hostile toward Long & Foster as a Defendant. Can it 

be doubted that the same hostility and prejudice extended to Long 

& Foster's claim in chief as a Plaintiff? Clearly, Long & Foster 

did not receive a fair trial.and the verdict should be set aside. 

DISCUSSION 
IV 

During the trial of this case, the court improperly refused 

to permit the Plaintiff's designated representative, ~rank Rice, 

manager of the Manassas offic~ of Long & Foster, to be present in 

the courtroom. Frank Rice was the person most familiar with all 

facts giving rise to the litigation from Long & Foster with the 
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of agent Rit-a Marsh whose interests as a party 

would not be coterminious with those of Long & Foster. 

was excluded during all testimony except his own. Although Rit 

was permitted in the courtroom, she could not be construed 

an adequate representative of the Plaintiff. Her status as a 

ed individual third-party Defendant creates an inherent con-

of interest with that of Long & Foster. The Court's failure 

permit Mr. Rice to attend the trial was clearly erroneous and 

nstituted a denial of the Plaintiff's right to due process and 

fair trial. Under Virginia law, a corporation can only act 

1rough designated agents. Neff Trailer Sales v Dellinger, 221 

i 367 (1981). The refusal of the Court to permit Mr. Rice to 

present Long & Foster at trial prevented the Plaintiff from pro~ 

"~ly presenting its case. 

An authorized age~t or representative of a corporation may 

be excluded from a courtroom during tr.ial. Federal Rule of 

idence 615. A wrongful exclusion or ~equestration of a corporat~ 
. -

during trial is grounds for a new trial. Varlack v 

C Caribbean, Inc., 550 F 2d 177 (3rd Cir. 1977). Accordingly 

asmuch as Mr. Rice was properly designated as the Plaintiff's 

tp.·resentative and was excluded during the trial, the Plaintiff 

s denied due process of law and is therefore entitled to a new 

DISCUSSION 
v 

The award of damages by the jury in this case is also highly 

spect. There was little evidence admitted of actual damages to 

'e Defendant and yet, the: jury returned a verdict in the amount 
. I 

$4,000.00 against the Plaintiff Long & Foster. The Defendant•s 

legations merely allege a 25% reduction in the value of the note 



I, 

I 
I 

due to the subordination provision. However, the Defendant does 

not substantiate how she would realize such a loss. There was no 

evidence submitted that.said note would be negotiated or otherwise 

transferred giving rise to such a loss. 

Moreover, any assertion by the Defendant regardi?g the_value 

of the note is mere speculation. Such a note has a fait market 

value which is determinable only based upon future market conditio s 

such as the prevailing interest rate. Therefore, such a claim is 

complete speculation and guesswork and not grounded on any basis 

in fact. The general rule in Virginia is that damages which are 

uncertain, speculative or contingent cannot be recovered in either 

tort or contract. Spence v American Oil Co., 171 Va 62, 197 S.E. 

468 (1938). Barnes v Graham Virginia Quarries, 204 Va 414, 132 

S.E. 2d 395 (1963). It is also improper for a jury to consider 

consequences which are mere conjecture, guesswork or speculation 

in ascertaining damages. Jordan v Bero, 210 S.E. 2d 618 (1974). 

Further, recovery for future damages may only be had_if they are 

certain to occur and certain in amount. Kiser v Amalgam~ted .· 

Clothing Workers, 169 Va 574, 194 S.E. 727 (1934) 

In view of the above, the jury award of $4,000.00 to Mrs. 

Clay in this case was outside the province of the jury. This 

award cannot be upheld under the·applicable damages limitation 

imposed by the law of Virginia. This award therefore should be I - . . I 
reversed and again it establishes another ground for reversal. The; 
remedy in Virginia for an excessive verdict, absent remittitur, is 

.to set aside the verdict and award a new trial. Sampson v Sam son. 

221 Va 896·, 275 S.E. 2d 597 (1981); Campbell v Hawkins, 217 Va 

800, 232 S.E. 794 (1977); West v Anderson, 186 Va SS4, 42 S.E. 2d 

876 (1947); Hogg v Plant, 145 Va 175, 133 S.E. 759 (1926). 
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CONCLUSION 

The Plaintiff Long & Foster Real Estate, Inc., was denied 

ubstantial justice and due process during this trial. The errors 

.f·law prevented the jury from rendering a fair and ~i~par~±al 

Therefore, the jury verdict should be set aside and a 

trdict directed for Plaintiff Long & Foster as a matter of law 

a new trial ordered. 

MPTON, COMPTON & POTTER 
chard B. Potter, Esquire 
unsel for Long & Foster 
al Estate, Inc. and 
ta Marsh 

RESPECTFULLY SUBMITTED, 

LONG & FOSTER REAL ESTATE, INC. 
and 

RI~ /) _ _, 

by~g~ 
Counsel ' 

This is to certify that a copy of the foregoing Motion to Set 

:ide Verdict,·was hand delivered to Raymond J. Diaz, Esquire, 

33 Leesburg Pike, Suite 810, Vienna, Virginia 22180, Counsel 

~ Mary w. Clay, this 7th day of September, 1982, 
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BURCH MILLSAP 

THOMAS .J. MIDDLETON 
RICHARD .J • .JAMBORSKY 
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BARBARA M. KEENAN 
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September 28, 1982 

Richard B. Potter, Esq. 
Compton, Compton· & Potter 
9315 Grant Avenue 
Manassas, Virginia 22110 

Raymond J. Diaz, Esq. 
8133 Leesburg Pike, Suite 810 
Vienna, Virginia 22180. 

.JAMES KEITH 
RETIRED .IUDGE • .-

FAIRFAX COUNTY ,JUDICIAL CENTER 
4110 CHAIN BRIDGE ROAD 
FAI"FAX. VIRGINIA 22030 

Re: Long & Foster Real Estate Inc. 
vs. Mary· W. Clay, et al 
Law No. 56196 

Dear Counsel: 

I have reviewed the memoranda submitted in the above 
referenced case as well as argument o~ counsel. I am 
considering· further the issue of the counterclaim, however,. 
I have no recollection of counsel designating a person as 
a corporate representative o£ Long and Foster, pursuant to 
Section 8.01-375, who was. excluded. It is my recollection 
that Mrs. Marsh was there not only in her role as a 
Defendant, but as· a representative of Long & Foster. I 
also do not recall counsel submitting an instruction or 
arguing joint. and ·several liability. 

If my memory is in error, would counsel proffer the 
appropriate transcript pages·and I will be happy to review 
them. 

• 
If you feel that further argument is needed because of 

my questions, I ~ill see you at 9:00 a·.m. in Chambers prior 
to Court any morning. 

Since~ely, 

Johanna L. Fitzpatrick 

JLF/llo 
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BRIEF IN OPPOSITION TO MOTION TO SET ASIDE VERDICT 

Based upon the Court's limited inquiry upon oral argument 
-on the Counterclaim Defendants' Motion to Set Aside Verdikt, 

-nd upon the Court's inquiry by letter to counsel of September 

28, 1982, this Brief in Opposition is limited to the question 

whether the Court should grant a new trial upon the 

ounterclaim of of Mrs. Clay against the Counterclaim 

efendants. 

The Court should not set aside the Counterclaim verdict 

ecovered b Mrs. Cla a ainst the Counterclaim Defendants. 

The Court should not set aside the Counterclaim verdict 

ecause the standard for such extraordinary action is not met 

~n this case. The Court may set aside a verdict only 

f' .•• [w]here. the damages are either so excessive or so 

knadequate as to shock the conscience and to warrant the 

onclusion that the jury has been influenced by passion or 
·-irejudice, or in some way has misconceived o~ misinterpreted 

facts or the law ••.• " .Dinwiddie v. Hamilton,. 201 Va. 348, 

S.E.2d 275, 278 (1959) [emphasis added]. 

Here, the conjunctive requirements of excessiveness and 

rsinterpretation o'f facts or the law are not met. The 

rcontradicted ~vidence adduced at trial was that the 

.fference between the value of the note Mrs. Clay received and 

;e note she should have received was between $21,000 and 

:1,000. . In addition, there was unrebutted evidence t"hat Mrs. 

ay incurred approximately $300 in attorney's fees. On the 

sis of this evidence, it is plain that the verdict of the 
1:ry is not excessive but is well within the amount of damages 

:esented to the jury. This being the case, it is not possible 
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for one's conscience to be shocked by the verdict nor is the 

verdict so excessive as to warrant the conclusion that the jury 

has in some way misconceived or misinterpreted the facts. In 

dealing with the issue of a trial court's discretion to set 

aside a jury verdict, our Supreme Court has stated: 

We have many times held that in the trial of 
a civil action the trial judge may not set 

· aside a jury verdict simply because he 
disagrees with the amount of the verdict. 
If a fair and impartial jury has reached a 
verdict which is supported by sufficient 
evidence, it cannot be disturbed.'' State 

.HighwaS Commissioner v. Frazier, 214 Va. 
556, 5 7-558, 203 S.E.2d 350, 351 (1974). 
See also, Lane v. Scott, 220 Va. 578, 581, 
260 S.E.2d 238, 240 (1979)[quoting with 
favor from Commonwealth v. McNeely, 204 Va. 
218, 129 S.E.2d 687 (1963)]. 

On the basis of this authority and in light of the evidence 

adduced at the trial of this matter, the Court is without 

discretion to set aside the verdict of the jury and the 

Counterclaim Defendants' Motion should be denied. 

Even if this Court were to determine that the standard for 

setting aside the verdict were met in this case, only so much 

of the verdict as fixes the amount of damages should be set 

aside. This is true because, plainly, the finding of !~ability 

is supported by ample, albeit disputed, evidence. Only the 

amount of the damages awarded by the jury is at all susceptible 

to challenge. Of course, this challenge arises because the 

verd~ct may arguably be so inadequate as to shock the Court's 

conscience and to therefore raise the question whether the jury 

has in some way misconceived or mi~interpreted the facts Qr the 

law. If the Court concluded that the amount of damages awarded 

by the verdict were so inadequate as to satisfy this standard, 

it would, of course, have .the discretion pursuant to Code 

Section 8.01-383 to set aside so much of the verdict as fixes 
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I 
i.he damages and to .award a new trial limited solely ~o this 

~ssue. 

[ The Virginia Supreme Court has had recent occasion to 

review whether a verdict on liability should remain undisturbed 

fnd only a new trial limited to the question of damages should 

te. allowed. In Sampson v. Sampson, 221 Va. 896, 275 S.E.2d 597 

fl981), the Court declared the following to be the law upon 

his subject: 

Several alternatives are available to a 
trial court where an improper verdict has 
been returned by a jury. Where.the issue of 
liability is not clearly decided by the 
verdict or it is not separable from the 
issue of damages, the verdict should be set 
aside and a new trial granted as to all 
issues. [citations omitted] Where the 
finding of liability is clearly decided by 
the verdict and is supported by the 
evidence, the trial court may set aside the 
verdict and grant. a new trial limited to the 
issue of damages. [ ci tati.ons omitted) 

* * * 
In the present case, where some part of the 
damage award was based upon inadmissible 
heresay evidence, it was proper for the 
trial court to set aside the verdict. 
Nevertheless, as the verdict as to liability 
and a portion of the damages was supported 
by credible evidence, the court erred in 
entering final judgment for the defendants 
notwithstanding the verdict. Id. at 221 Va. 
902, 275 S.E.2d at 601. 

For the foregoing reasons, it is respectfully submitted 

at the Motion to Set Aside Verdict should be denied. Even in 
.. 

e event the Court should determine. that the _amount of damages 

, arded to Mrs. Clay is, upon the evidence adduced at trial, so 
adequate as to shock the conscience and to compel the 

nclusion that the jury ~as misconceived or misinterpreted the 

~cts or the law, the Court's discretion is limited to setting 

.:ide only so much of the verdict as establishes Mrs. Clay's 

~ages and granting a new trial limited to this question. 
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Respectfully submitted, 

MARY W. CLAY 
By Counsel 

REES, BROOME & DIAZ, P. C. 

By: 
R 
Cou 
8133 
Suite 810 
Vienna, Virginia 22180 
(703) 790-1911 

CERTIFICATE OF SERVICE 

I hereby certify that a copy of the foregoing Motion In 
Opposition To Motion To Set Aside Verdict was mailed, poatage 
prepaid, to Richard B. Potter, Esquire, Compton, .compton & 
Potter, Counsel for Long & Foster Real E~tate, Inc. and Rita 
Marsh, at 9315 Grant Avenue, Manassas, Virginia, 22110, on_ 
this so~ :day of October, 198 • 

R 

8452B 
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. FINAL JUDGMENT ORDER 

THIS CAUSE came on ~gain to be heard on the 26th 

October, 1982, upon the.pleadings, proceedi~gs, and 

formerly had; upon the evidence, including testimony 

d exhibits, adduced upon trial by jury on the lOth and 11th 

ays of A~gust, 1982.; upon ·motions and other incidents of 

rial as shown in the transcript of proceedi~gs therein; upon 

,e verdict of the jury rendered in favor of the Defendant 

pon the Motion for Judgment and in favor of the Defendant/ 

:ounterclaim Plaintiff upon the Counterclaim and in favor of 
.. 

e Defendant/Third Party Plaintiff upon the Third Party 

Judq.ment, all rendered on the 11th day of A~~ust, 

the bench ruling of the Court made ~ sponte on 

e 11th day of August, 1982, that the verdict upon the Third 

rty Motion for Judgment should be set aside; upon the 
I . 
tion of the Plaintiff, LONG & FOSTER REAL ESTATE, INC., 

questing the Court to set aside the jury's.verdict in favor 

F the Defendant, MARY w~ CLAY, upon the .Motion. for Judgment; 

on the Motion o:f the Counterclaim Defendants, LONG & FOSTER 

ESTATE, rNc. and RITA MARSH~ requesting the Court to set 

~de the jury's verdict in favor of the Counterclaim Plaintiff, 

Y W. CLAY, upon the said Counterclaim; upon the written 

tion and Memorandum in support of the Motions to S~t Aside 

e Jury Verdict upon the Motion for Judgment·and upon the 

unterclaim; upon the Brief in Opposition to the Motion to Set 

ide the said verdicts; upon the Motion of the Defendant and 

unterclaim Plaintiff, MARY w. CLAY, for the entry of final 

j 'gment upon the said verdicts; and upon argument upon the said 

fions by counsel before the Court on the 25th day of September, 

day of October, 1982. 
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UPON CONSIDERATION OF ALL OF WHICH and the Court 

havi~g considered the said Motions to. Set.Aside Verdicts and 

all of the grounds thereof, and the authorities subrodtted in 

support. thereof, and. the Court being of the opinion that the 

said Motions should be· overruled; it is therefore . . 

ADJUDGED and ORDERED that the Motion of the Plaintiff, 

LONG & FOSTER REAL ESTATE, INC., to Set Aside the Verdict of 

the jury. upon the Motion for Judq.ment in this cause be, and the 

same hereby is, overruled7 and it is further 

ADJUDGED and ORDERED that the Motion of the Counter-

claim ·Defendants, LONG & FOSTER REAL ESTATE, INC. and RI.TA 

MARSH, to Set Aside the Verdict upon the Counterclaim filed 

~gainst them herein be, and the same hereby is, overruled; and 

upon its own motion, .. ·the Court does further 

ADJUDGE and ORDER that the verdict of the jury upon 

the Third Party Motion for Judgment by MARY w. CLAY, Third 

Party Plaintiff, against RITA MARSH, Third Party Defendant, 

be, and the same hereby is, set aside, and the said Third 

Party Motion for Judgment is hereby dismissed. 

THEREFORE, p~rsuant to the verdict of the jury, the 

Court doth; adjudge and order that the Plaintiffs, LONG & FOSTER 

REAL ESTATE, INC., shall have and·recover nothing upon its Motion 

for Judgment against the Defendant, MARY w. CLAY, but that the 

said Defendant/Counterclaim Plaintiff, ~RY W. CLAY, shall have 
. . 

and recover of the said LONG & FOSTER REAL ESTATE, INC., and of 

RITA MARSH, the Counterclaim Defendnats herein, upon the Counter-

claim filed herein, jointly and severally, the sum of FOUR THOUSAN 

AND 00/10·0 DOLLARS ($4,000.00), together with her costs in this 

behalf expended, to which action of the Court the Plaintiff and 

the Counterclaim Defendants, by counsel, excepted. 
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It is further, ADJUDGED, ORDERED and DECREED. that the trans-
. 

·tipt of the hearing shall be part of the record for the purposes 

I 

f appeal, provided said transcript is filed in the office of the 

lerk.within sixty days after entry of this Final Judgment and 

1 e contents of the record shall be as.provided in Rule 5:8 of 

e Rules of the Supreme Court of Virginia~ 

AND THIS JUDGMENT IS FI~. 

ENTERED this ..:;- day of 

ASK FOR THIS:· 

EXCEPTED: 

Manassas, 

Foster 
and 

22110 

810 
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( l. 

ASSIGID!ENT OF ERROR 

The trial court erred in not setting aside a jury verdict 
on a counterclaim which held a corporate defendant liable 
exclusively under the doctrine ·of respondeat superior and 
yet failed to find the agent of the corporation liable 
even though she was joined as a defendant under the 
counterclaim. 

2. The trial c.ourt erred il) submftting jury verdict forms to 
. the jury which were misleading and confusing in that there 
were two defendants, corporate principal and individual 
agent, named in the counterclai~ but the jury verdict form 
mentioned only the name of the corporate principal. 

3. The co~rt erred in not recharging jury following delivery 
of initial verdict since it was readily apparent that the 
jury was confused and misled by the instructions and jury 
verdict forms and the initial verdict was inconsistent 
with logic and law in finding for defendant on claim in 
chief and at the same time find for defendant against 
agent in sum of $1.00 on third party claim for indemnifi­
cation. 

4. The trial court erred in imposing joint and several 
liability on individual agent defendant on the counter­
claim when · agent defendant was not named and only · 
corporate principal was named in the jury verdict form on 
the counterclaim. 

5. The trial court erred in refusing to set aside the jury 
verdict awarding the defendant seller $4,000 in damages on 
the counterclaim because such verdict was totally without 
evidence to support it. · 

6. The trial court erred in not setting aside a jury verdict 
for the defendant on. the claim in chief which was not 
supported by the evidence and was a product of 
speculation, confusion, and prejudice against the 
corporate defendant. 

vii 
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V I R G I N I A: 

IN THE CIRCUIT COURT OF FAIRFAX COUNTY 

- - - - - - - - - - - -x 

LONG & FOSTER REAL ESTATE, INC.·, 
. 

Plaintiff,:· 

- vs - AT LAW NO. 56196 

MARY W. CLAY, 
. 

Defendant. : 

- - - - - - - ~ - - - - - - - ~ - -x 

Fairfax, Virgin~~ 

Tuesday, August 10, 1982 

The hearing commenced at 10:05 o'clock, a.m. 

BEFORE: 

The Honorable Johanna L. Fitzpatrick, Judge. 

Reported by: 
Kirk Sturges 

Bon Johnson Reporters 

• .... • -.. ~- .. ~-:-_--: ... .J!I ••• ; __ .. _,.. 

VERBATIM STENOTYPE REPORTING 

P.O.-BOX-41!_5:~}'1RGINIA #030_ -·-- __ - . 

PHONES: (703) 273-8387. SIU.0480 
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1 APPEARANCES.: 

2 

3 

4 

5 

6 
..1 ~-·-~ -

7 

8 

9 

10 

- 11 

.. 
12 

13 

14. 

15 

16 

. 17 

18 

19 

20 

21 

22 

23 

For the Plaintiff:· 

RICHARD B. POTTER, ESQ.· 
Of: Compton, Latimer, Compton & Potter 
9315 Grant Avenue 
Manassas, Virginia 22110 

For the Defendant: 

RATI~OND J. DIAZ, ESQ . 
Of: Rees, Broome & Diaz, P.C. 
8133 Leesburg Pike, Suite 810 
Vienna, Virginia 22180 

C 0 N T E N T S 

WITNESS: DIRECT CROSS REDIRECT RECROSS 

Rita c. Marsh 22 92 .. 129 ~30 v'· 

Fr-anklin c. Rip.e 133 142 

J. Gordon Kincheloe 144 153 158 160 

Jim L. Blevins. 161 170 

Thomas D. l1arsh 172 184 

- - -.. . t- . 

Robert Warren Dudley 189 203 / 

Gary Peterson 209 222 23~ 234 

Mary \-1. Clay 235 .259 ·-- --·- • •• 0 . . 

-oOo-
... 

Bon Johnson Reporters 

75 

I -

I 



2A . 
, 

J. E X H I B I T s 

;2 EXHIBIT: . FOR IDENT. IN EVID. 
I Plaintiff's No. 1 36 188 :3 I 

4 Plaintiff's ·No. 2 48 188 . 
i 

5 Plaintiff!s No. 3 -- 18·8 I 
I . 
\ 

6 Plaintiff's No. 4 51 183 
. . .. 

7 Plaintiff's l~o. 5 82 188 

8 Plaintiff's No .. 6 146 188 
. 

9 Plaintiff's l~o. 7 -- 188 i 
' I .I .. 

10 Plaintiff's No. 8 148 188 I 
! 

:11 
Plaintiff's No. 9 -- 188 

Plaintiff's No. 10 ; 14·8 188 12 -
; 

;13 Plaintiff's ~io. 11 -- 188 ~ 

Plaintiff's No. 12 138 ! --14 
.. • I I .... 

Plaintiff's No. 13 65 183 
: 

15 

Defendant's No. 1 201 
16 258 ; 

! 

Defendant·• s No. 2 201 258 i 
17 --- ' . 25'8 ! 

i 
I 

Defendant's No. 3 I 
231 258 ; 

18 I 
I 
I 

I 
-oOo- 1 

l 
19. I 

I 
I ; 'I I 

20 ! 
' • I 

21 I 
l 
1 

~ 22 -- I ; .. ~ :I I 
23 

I 
I 

' . ! J 
Bon Johnson Reporters 
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22 
RITA C •. MARSH 

1 proceedings were had in their presence and hearing:) 

2 THE _COURT: Who is your first witness? 

3 MR. POTTER: I call Mrs. Marsh. 

4 Thereup·on, 

5 RITA C". MARSH 

6 was called as a witness, and after having been 

7 previously duly Sl-'lorn by the Court, was examined 

8 ·and testified as follows: 

9 
DIRECT E~~INATION 

I • .. 'I 

10 
BY MR. POTTER: 

11 
Q Mrs. Marsh, I believe vou have been sworn 

12. 
in· alrea·dy. 

13 
A Yes. 

14 
Q Will you.state you~ full name for the 

. ;. 
record? 

15 

Please, speak up so the ladies and gentlemen 
16 

17 
of the jurv can hear vou. . ' .1. 

;. 

A My name is Rita C. Marsh. i 

18 

Q Where do vou reside? 
19 

-'·"_. -'w:.-. a ..... _.._.. , ", • .,.. ~ A''.1
"'"' ~ ?'6·22 · ~-1i'C"h~l:i'E!"' Court; ·!'-1anassas ,·· Vi·rginia. . r 

20 
Q 

21 
A 

22 
Q 

23 

j 

I 
I 
! How are vou employed? 
! 
i 
I 

! 

,.,.• ... !­
How long have vou been a real estate agent 

I'm a Long and Foster real es·tate agent. 
·'··· 

I 
------~--~~--~~------------------------~~--------------------------_1 

Ron Johnson Reporters 
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2 

s 
I 
4 

5 

6 

7 

:8 

9 

10 

11 
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12 

13 

14 

15 

16 

'17 

18 

19 
.I\ 

20 

21 

22 

23 

23 

with Long and Foster? 

A Three years -- well,-three and a half. 

Q For the past three, three-and-a-half years, 

wha~ have been your duties as an: agent for ~o~g and. 

Foster, just briefly? 

A Duties as an agent --? 
: 1 I I 

Q Right. 

A Well, it's contracts, it's listing; it's 

extra schooling~~~ things of =this ~ature~ ,, 

Is that what you are speaking of? 

Q What type. of schooling or training have you 

herd':. a-s·· '"Cttf"· ·agent wi ~h Long and F_os ter? 

A As an agent with Long and Foster we are 

required to take other training before we are allowed 
! ' 

to list and to write up contracts on property. 

Q By listing, you are referring to what? 

A Listing ~s ¥hen you list a person'~.piece of 

property. 

Q How long ~as the schooling that you took wit~ 

Long and Foster? 

A It lasted for about a month consecutive 

days. 

Q Were you required to graduate from that clas~~ 

l 

-----:~----~----~-----------------~·~·~--------~------~------~~--------·--t 
Bon Johnson Reporters 

78 



: .. &·---·-

24 

1 A Yes. 

2 Q Are you licensed by th~ State of Virginia as 

3 an agent? 

4 A Yes, I am. 

5 Q · For how lon~ have you been licensed as' an 

6 agent? 

7 

8 

9 

10 

11 

12 

13 

14. 

IS 

16 

17 

18 

A Three-and-a-half years. 

Q Have you ever been licensed as a broker at 

all? 
'.J I I 

No. i . 
I 

Q In the course p£ your duties as an agenti 

·have '70U' 'ha:d ·a-c·ca-sl!ort ·1Z·o··,l·:Ls·t 'residential and ·commerci=..:~. 

property for sale? 

A Yes, I. have. 
. \. . . . 

Q Appr'oximately how many res·idential lots have 

you listed and sold for the past three, three-arid-a-· 

half_ years? 

A It's a little hard to tell because I have 

listed subdivisons before. 
19 I 

__ .... : ~ '"'·--·- ---....:---J-·We-itav-1! s-d'"=t··tt -a:c-re~-prdperty•·befare··and· d·if:fe~;~::t 
. • I 

20 i 
things like that. I 

21 ! 

22 

23 

It's a little hard --how many listings have 

I had? 

! 
j 

~-------.:....:..-____ ___;._;.......__,--1...1• • _______ .J 
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1 Q Either one: how many listings or how many 

·a contracts? 

3 A Listings and contracts have I had -- I would 

4 say_over the past three-and-a-half years, I ~quld say 

5 anywhere from one hundred, one hundred and twe~ty-five.! 

6 I mean, you know, it is hard to tell because 
• I I I 

7 we don't keep track of that unless we go back in the 

8 records. 

9 
Q Have y6u sold ~ubdivision lots before? 

·I , . U I;, 

ll.O. 

I 
!11 

A Yes, I have. 

I have listed .subdivisi·ons. 

12 Q ·: What subd:f:.visons were· tho·se? 

13 A Okay .. I have Waterfall Village listed. I 

14 
have listed and sold-lots up in there. 

It 

Q wtier·e is Waterfall Village? 

lL6 
A Waterfall Village is up here on -- right off 

of Ro~te 234. 
17 I • j. 

1:8 

l 
' It's right past Gibson Hills. 

Q Is that in Prince William County? 

I • - • -- 'n J . - • T I .: 
I 'K -- ' ' t ' . • • • ... 

~0 

And then I listed quite a few subdiv.isions 

which were lots only, down at Lake Anna, wh.ich I 
·'·' a' 

listed and· sold. · 

--- .· ' -
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17 

18 

19 

. 20 

21 

22 

23 

Q Have you listed commercial property as well? 

A Yes , I have . 

Q How many pie.ces of commercial property, 

wou.ld you say, have you lis.ted over the p_ast ~h.ree 

years? 

A Listed or sold --? 
; ! 

Q Sold. 

A Listed, .. or sold, anywhere from four to five. 

Q How ~~qu~ listed, about the s~m~, t~ing? 

A Listed let's see. 

You do list property that doesn't sell 

It's ~ard for me to really tell ·you. 

Q In ·the course. of listing property, have you 
.. 

had o.ccas.ion to draw up contracts with the purchasers 

and the sellers? 

A .Oh, y~~. 

Q. In the course of doing that, have you worked 

with different types of financing in today's market? 

A Oh, yes~ Yes. • : f 

Q Have you wo·rked with the subordination 

provisions? 

A Yes. Quite a number of times. 

i 
l 

.I 

i 
I 
I 

! 
! -

&...1.... ________ ...:.....;.._......-, ____________ --J,...•.r..-·------··--
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1 Q Can you explain, just briefly·, to the jury 

2 how subordination works in general terms? 

s A Subordination -- like: if you have got a piece 

I 
14 of land to ~ell and you want to sell your piece of 

5 land, usually the only Tilay we can get fj.nancing~·· .:..~ ··yot: 

6 can get some financing through the bank. Usually, 
1 I 

7 the most you can get is for fifteen years. And right 

:a now the market is at eighteen percent. It's high 

. . 9 
financing. · 

J 1 I '-1 I I 

10 Usually, to sell a parcel·. of land and your 

11 note cannot be assumed,. it's owner financing. 

12 Q Wlta t·:-· do· ·yo:u mean by owner· f inane ing? 

13 A Owner·.~financing is Wih'ere the buyer for the 

14 
piece· of property, they will take and put "X" amount o:s: 

'I; 

15 
dollars do"ttm. 

I 

16 
And the owner holds a note at a cert·ain amoun:.:: 

17 
of interest. We .~suf~.lly do a lot of ballo9tl payments. 

~. 

18 
And say you take resi.d·e.n·tia.I. :-lots-;- ··and. :.say,. 

if you want to put a house on it, well, in order for ~ 
19 

ro. 

20 
bank to come fn arid firianc~ your property, '~bur· house, 

21 
or give you a loan on this, you have to have the 

property paid for -- .antl~~hey hold the first deed of 
'22 "/' I I 

trust or either you have to have a subordination 
23 

I 
-----------~~-----_...;.._ ______ __..... __________ .1 
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1 clause.to where the o~mer of the property·wiil agree 

2 to subordinate a construction· loan. 

3 And you·always put in the contract a bona 

4 fide construction loan to. g~arantee that·eons~ruction 

5 is going to t·ake place on th~s piece·::of ·property. 

6 Q You say you are familiar with that process 
' : 'I 

7 and have used it in other cases at other times. 

8 A .Qh, -·~y.es . A number of times -- many times. 

9 Q How does a release provision work with regard .. \J I : 

10 
to the sale of property like that? 

11 
A Pardon? 

12 
Q: ·How ·do·e·s ·~ release provis·ion work· if you 

13 
release certain propert±es from the trust?. 

; 

14-
A If you·release certa~n properties from the 

; . 

15 
trust like deed release, right'?. 

16 
Q Right. 

'17 
Okay. ·.;Deed, of releas,e -- it wo~~s like this. A 

18 
Say like they will agree upon a price. And a certain 

parcel of property will be releaeed after the person 
19 

. I. has pai·d s·o much= money on the :principal. I I 

20 

Q Have you used that in other contracts? 
21 

A Yes, I have. 
22 .· ,: .. ·, ~ 1·1 

~ Wiiilii !'iililll ia•i.;i.i.&iii liiliihe& e8e s~e~88& !I i£18' 811 ~~~ 

23 
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1 She lives where now? vfuere was 

2 to see 

3 A Drive. 

4'. • ~ s.. Q there ·i. 

5 A Yes.· He 

6 Q talked to her? 

7 A Yes, he was. 

:8 -- when wa;: 

9· 
YOU:: head: no:Eher,-:str~et: ·-Arl ·you .. go :down~ 

. : -~ ; : 

10 
another you know how they are 

11 
Tysons. 

12 
So you~ get lost. 

13 
Yes. He g~t lost: 

14 
Q Did you have occa~ion, then, to ·discuss the 

. 
15 

listing agreement with. her? 

A Yes, I did. 
1.6 

Q Did you go~ ?~~r the form of the listin& --
1· 17' 

A Yes. 
i 

18 

Q Did .she have any questions about the listing 

form?· ' ; . ~ . -· .~-. : - ... .. - .. : - _.__,. --.:..-.- : ·--..:.~ -

A She was very anxious to sell it. She· was 
21 

very anxious for ~e to g·et a hold of !'1r. Luck . 
. 22 •' I 

And sh.e felt lik~ that since my husband 
23 

~--~~~------------------~----------------------------------~--------
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1 did work for Mr. Luck that I could get a.hold of 

2 him and see if he was interested or not. 

3 And if he wasn't, put it in the computer and 

·4 sell it. 

5 She needed to sell the piece of property. 

6 Q At that time, did she tell you why she wanted 
.. 

7 to sell it at all or just that .she needed to sell it? 
·. ~. . ; .. . 

8 A · .I·. mean, she just ·said that her husband was 

dead. 
9 '-1 I I 

10 
And he had left her encumbered with debts. 

11 
That's all she said. 

12 
· · And -I dotr' t· g·o into people's ·personal things 

13 
unless they so ·desire .. 

14 
Q How about· the price that you were going to 

I' 

IS 
list it for, was that discussed? 

16 
A Yes. We arrived at a price of $130,000, 

17 
because we told· her ~o keep it=, you know, at what she 

would be willing to take for the piece of property. 
18 

I did tell her we did charge a ten percent 
19 

--I • .. -f-: ·comm'i""S""S"ion on· the· sel-ling·· of land: · 
20 

I .l - -a..--z.: -.-:.:-

Q Did you go over a listing form and fill one 
21 

in? 
22 / .• l : 

A Yes, I did. 
23 

~--~~~----------~------------~------------~~------~-------
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Q Can you identify what's marked.::. as exhibit 

number one? 

Yes, I can. 

4 ·(Thereupon, the document ·referr~d to 

5 above was ·marked for tdentificati'on as 

6 Plaintiff's Exhibit No. 1.) 

7 MR.. PO.TTER: I believe that has been 

8 stipulated to by counsel.for the defendant. 

9 
THE WITNESS: Yes. 

.. , . ; 

10 BY "1R. POTTER: 
i 
I 

11 
Q Is this the original of the listing agreement:~ 

12 (Indicating.) 

13 
A This is the original, right. 

14· 
For the ·jury and the· Court, can you. just 

IS. 
the makeup· is, 

16 
parts listing· agreement are? 

-
17 

A m~.ke This, here, is mainly --' . . 

sure all of our accurate. 
18 

Once it goes -- you. have to 
19 

make sure. ol o4 •• 

120 

So to identify 
21 

the and 
:22 

from her 
23 

,I -~~---~~---------........:;... ________________ ,__ 
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I '4 ~~ 

5 
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10 

11 

... 1. : . 

12 

13 

14 

IS 

16 

- '17 

18 

19 

20 

21 

22 

23 

commercial -- and things of this nature, 

you take those for at least six m 

ually try to get them for 

In isting agr~ements I had this 

one set 

And tl1en -twenty days after th~ 

expiration of the 

introduced to perty and' rtf .1 -s . ..:···clay sells it 
, . . ·; . . 

of 

Q this- =~omethi.ng you discussed 

Yes. 

Q Let me show you or draw your attention to 

one portion of it that says ~he property may be sold 

su~j ect to exis_ting ~ee.ds. OF. trust having an_ unpaid , 

balance of -- and there is a dollar sign and a blank 
. 

with a line through it. 

A Yes. : I ' ~ : . 

Q Did you fill that portion in? 

A Yes, I did. i 
I 

; I .•. /. I ~ I 

Q What was the intent -- what was the discussion·· 

---....;.....--------~----...:....~.----------------'--~·--
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1 concerning the existing deeds of trust on the property 

2 if there was any at that t_~e? 

3 A t was never told there was a deed of trust 

:~ .. 
4 on the property. : : 

5 Q She ·never advised you of that. 

6 THE COURT: Excuse me. 
: . 

7 Let me just ask you.if·~.yo\l···cantt'hear:· 

8 hear, please. let me know. 

9 ~ou need to speak 

[10 little 

11 THE I'm sorry. 

12 and --

13 THE. COURT: icrophone you can 

14 
speak into if you need.t . 

I ' 

15 
question again? 

16 
MR. ;.P.OTTER·~· .. ·-._A 

BY·.MR-:···.POTT 
17 

18 
Q to this line says the 

property may .. ·:· deeds . 0 f :. tru :3 .: ; 

19 ; 
·~ ' I I 

20 
naving an'ij 

' 
b al anc·e· I of~ - ~ a .. • do l.lar • 

a line 
21 

su.bj ect to 

tru-st? 
22 ."./. I I 

Did she tell you it was 
23 

. I ···-- &...1:-~-----------l.....:.....---------------..,.~.....:..----~ 
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16 

'i7 

18' 

19 

20 

21 

22 

23 

) 

Not to my knowledge. 

And quite hones·t~y, 'I didn't even 

her because I was so familiar 

property. 

familiar operty"for 

years and years. 

And had bought the 

property. 

'And ca~ on~y .~e financa~~ 

for fifteen .Y'e·ars. 
1-, 

t:.he 
; 

boUght -- had 

since moved. 
j 

.I I didn't even. question t b • .._ I o e- qu~:..e! 

' ~ . 

honest you. 

tell you, at this time, that 

trust on t~~. property?, 
I I 

A~ No, she did not. 

Q The next line says: we will take back a 

·second deed"' 'of tru'st · ii:1 .the amount· 6f":;.-~ t1:i'e're: is a · I 

line through that ·blank,. again. 

Did vou discuss any second trusts that she 
• I 

was going to take back? 
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1 A No. 

2 Q The rest of· thi~. ~s ~imply a standard form 

:a that Long and Foster uses and you have \lSed for some 

4 time. 

5 A Yes. I have used t'h em for years. 

6 q Did she raise any questions concerning any 
.. 

7 of the form -- of this form of the listing agreement 

8 at all that you can recall? 

A The main thing we talked about -- she was 
·I I I '-1 I I 

10 most anxious to sell it. 

11 
~nd that was just -- essence of it. 

'_._ - . 
12 

Q ~ .... ··'This· was on·· wh'at"' date tha·t you entered in:to 

13 this agreement? 

14 
A Novemb-er 15, 1981. 

~ l 

IS 
MR. POTTER: \-lith the Court's permission, 

16 
can I show this to the ju~y? (Indicating.) 

THE COU~T: , Yes. 

BY MR. POTTER: 
18 

Q After the listing agre·ement was entered in tc 
19 

"'" -a.nd ¥0U' ine~ witlt 'Mrs- .. Cl·ay, .··was .th'er··e anything ·else·'· 
:20 

said that day at all that you recall? 
:21 

A (No response.) 
22 

Q That was pretty much --

.!-.. -·--'-"------.;.._. __ _.. _______ ~ ________ ........... _______ _j 
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42 

A No. We talked a little bi:t about our 

families. 

She told me. about her family. She- told me 

she had a daughte~ and son irito real es~ate, but they 

didn't. really care for it that much·. 

And she told me that the main reason she :w·as 

so anxious to sell the property was she wanted to mov~ 

to Florida. 

She· had a son killed in an automobile 
• 1 ' : \I I l 

accident.w~en he was very young. He did have two 

children. She wanted to be there with the children 

"becaus·e~ ~h'ey we're·,· you "know, a li.ttle bit -older now· 

and she wante~ to retire. 

Q All right. 

A Then we talked about her, you know, when she 

.built on the addition to her house and how she had 

worked on that. 
:: 

Q Did she tell you that she owned this- house· 

A Yes, she did. 

Q .. -- that' you met. her at? :I 

A Yes, she did. 

that 

Bon- Johnson Reporters 
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46 

ti ¥ e a ; f I! "a a • 

Q Did there come a time when ~ou were contacted 

or you contacted a Mr. Blevins? 

A Yes. 

Q When· was that? 

A It was on December the· 19th, this contract 

was in the mail. 

Q How was it that Mr. Blevins came in to see 

.J ., ! 

Tommy first. 
- ..!. __ -

You have 

to use last na~es. 

I apologize. 

y;ou have· to the 

jury as to me. 

THE WITNESS; All rig~~· 

Okay. He contacted my husband, Tommy Marsh, 

and said that he had seen some agents over there. 

f ( I 

And he wanted to kriow -- well, 

is about that 

Tommy 

Bon Johnson Reporters 
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1 

2 • ·~~Re•a~~ .• ~a teftl! prepeJ!Ie.y. 

3 BY ~·1R. POTTER: 

4·: Q Did· you call Mr. Blevins? 

5 A Yes, I did. 

6 I called him on that day. And we set up an 
: I I I 

7 appointment for him to meet me on December the 20th, 

8 at my office at ten o'clock. 

- 9 Q Did he come in.·to see you on the 20th? 
• .. '-1. ' • 

10 
A' Yes, he did. 

11 Q lfihat was the conversation you had 

12 

'. 13 

14 
said ·-- · 

:; 

15 
MR. If Your the same 

objection. 
16 

17 
Mr. with M~ ... s .. Marsh 

are not 
18 

MR .. POTTER: Dresent today, 
19 

. I f 'Your Hono'r. ' 'I him· coh'dErrni.rlg- ·· - · 
20 

the testimony this witness .. 
21 

All right. That's the 
22 ,, 

come in. 
23 

.. 

Bon Johnson Reporters 

.. 
93 

'·. 



' " 

48 

1 BY MR. POTTER: 

2 Q As a result of your conversation with Mr. 

3 Blevins, did you then prepare a document called a I 

I 
4 land·-sales contract? 

I •f 

5 A Yes, I did. 

6 Q Can you identify this, marked p~aintiff's 
i ; ~ 

7 exhibit number two? (Indicati~g.) 

8 A Yes, I can. 

.................. -. j..o.~g-·· . ~..:uc. u.u~..a.•l•C."•· ~G-T.her,eupo:n~ the ;:document referred to 

10 
above was marked for Identification as 

ll 
Plaintiff's Exhibit No. 2.) 

12 
BY MR. POTTER: 

13 
Q What is that? 

A That's a land-sales contract dated December 
.J4 

ws the 19th, 1981. 

Q Who filled this in? 
16 

' A I did. 
ll.7 

Q Wa.s it signed by Mr. Blevins'?· 
IS 

A Yes, It was. It was signed December the lOth:! 
19 

1331, at twelye, approximatel~ twelve o'clock. 
~0 

tl 

r--

~ 

exhibit 

In addition to that, can vou 

123 
A 

made 

.... 
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1 This is the second on~ because when 
i . . i 

2 he wanted to make it -- . • ! 
one· ~) ' 

3 the first one. 

.. 4- over thirty 

5 in ten ~- bui, he it up .. __ 

6 complete amortization 

7 His tax to do 

8 it --

9 
If Your Honor 

10 I 

·11 

~ ~ :. 

12 
~1R. DIAZ: All r·ight. 

.... 13 ; . BY l'!R. POTTER: 
/ ... 

14-
Q You went to see ~irs. Clay the next day, is 

15 
that ~ight? 

16 
A Yes, I did. 

'17 
Q Did vo·u discuss T!Ti th her the Luck land-sales ., ~ : • I I 

contract at all? 
18 

A Yes, I did. 
19 

1! 1 ' - -1, Q 
20 

Hhat vTas vour conversation ~1ith ~1rs. t::lav? 
21 

A l·le went to the dining room ·t:ab le. T·Te set 
22 . : . : 

do~rn. 

23 

.,/ 

~----------------_.----------------~--~------~----------------! 
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She was verv excited. She had the contract 
.. 

on the piece of property~ 

She wanted to know who the contra'ct was 

from. 

And ·r says, "1'1rs. Clay," I says, "I h'ave one 

that is an offer. It is not a t:atified contract." 

"It is in the mail. I expect it back anv-

where from Monday or Tuesdav if you want to wait .·for 

it." 
•I I . 

"I did talk to my broker~. I do have to make 

you aware that there is a contract, you know, on the· 

T;ray. " 

"I can give you the contents of the 

contract, but it • s not a ratified contract" -- \-Thich 
i I 

I showed her Luck Quarries• offer first, the amortiza-

tion sheet. 

And if vou will notice on the amortization 
• • : t • 'I 

sheet, it has December the 18th on it, the day it was 

ran. 

Q · Tneir off'er was-· a· purchase- for how 'much ·mone-y·!· 

A Their off~r was a puTchase of $130,000 -- I 

mean, $100,000. 

Q What Til as. ~-1r s . C 1 a v ' s rea c t ion to this ? 
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1 A She looked at it. She took ~t in her hand. 

2 And she says, "lvell, ··that certainly is.·not 

3 acceptable." 

4 Sh~ l~id it over to the side. 

5 And that's when I told her about Mr. Blevins= 

6 contract. 

1 Q That's when you presented her with plaintiff.::! 

8 exhibits number two ana four, is that right? 

9 
A Yes. 

10 Q Two ·and three, I mean, is that right? 

11 A That's correct. That's correct. 

12 
·Q What·.·tqa·s··your discussion ·concerning· this 

., 13 .'i• 
contract that .you. had with Mrs. Clay? 

,· 

14 
A Okay. I presented her.the contract. 

15 
And it says in the contract, "Purchaser to 

16 
pay· $25, 000 down, of which $1, OIJO is T;)art. Seller 

'17 
ag~ees to~hold the r~maining balan~~ of $105,000, at. 

,·18 
twelve percent interest, amortized over thirty vears, 

: 

due and payable in ten years, with monthly navments oi 
19 

20 
$"!, 080·. 04':·. Purchaser has the ·right:-' to ore:..pa"T l·oan y 

1 
without penalty. Seller agrees to subordinate a bona i 

l 

l 
21 

fide construction loan." 
22 

So, anyhow, I ran the amortization sheet. It 
23 

l 
,., i ~..........,__~---_.;..._~1 I ----·•J 
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showed her whole schedule of how much t-tr. · Blevins would 

owe her on the property ~- ten years, which came to 

ninety-some -- $q9,000, something like that. 

And· her monthlv payments that she 't-Tould be 

getting -- sh·e looked at it. 

} 
I 
' 
j 

l 
: 

' And she says, "Well,~' . she says, "this is a f&::..-; 
. . 

better contract than ~tr. Luck's was." 

She signed the contract then. 

Q After s:he signed the contract, d.~d~ lyou get up 

and leave or were there further discussions? 

A· No. There were further discussions. 

...... 
--·The cantract was taken over. She is given a 

copy of it. 

She was on the conv and she was writing right 
:I 

on the side of the original contract that I~gave her 

different figures, you know, and evervthing. 

And she looked back at me and ~he ,s,ays, "l'-1rs . • : 

; 
Marsh, " she says, "I have got a problem. If 

; 

' 
·And I says, "What is your problem·, Mrs. Cl .... ,. : ay! : 

says, nr am lacking $5,000." 

I says, "}trs. Clay, you owe on this piece of 
I : I: 

property." I 

I 
I 
I ......__-......:;.;;:;,;,.,.o,; ________ __;....:.,_ _____ ........;. _______ ~L...--------- ..... 
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1 And she says, "Yes." 

2 I says, "How much do·you owe?" 

3 Q Lee me interrupt. 

4 l-ias· that the first 'time that she· ever a:dvis.ed 

5 you that she ~wed any money on the property? 

6 A . Yes, sir. That was the first time I ever 

7 even heard of it. 

8 Q t,fuat was your discussion then?· 

9-. A Okay. I told her, . you -know -- she sa'VS, "Do 
J ; : 

10 you think Ur.. Blevins could come un 1;-1i th $5, Ot'JO more?" 

11 I s~ys, "I don't know." I savs, "I cannot 

12. ... sp"e'ak 'for··Mr·. Blevins, but· if $5, O·OQ presents a ·problen:; 

13 to you, I. sugg~st that we take it right back." 

14 
And what- we do, you. have to go bac.k and you 

15 
counterback to where we take and we put a "!" in it. 

16 
And you initial it to where she can onlv 

17 
a~cept $30,000 ~own., 

I • • 

! 

18 
And then you do all the other figures and · 

everything. 
19 

20 
contract at this time when vou counterback. 

21 
Q Did you explain all this to herl 

22 , .· 
A Yes. I to··ld her, but I said, "Once you do 

23 

/ 

----~~~------------------~--------------------------~·._ _______ j 
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1 this, this is not a ratified contract until once it 

2 goes back"to Mr. Blevins· and Mr. Blevins sigris the 

a contract." 

4 "Then it becomes a ratified contrac-t.'.' 

5 Q ~-lhat was her reaction to that? 

6 A She says, "\vill you go back to Mr. Blevins 

7 and ask him if he can come up with $5,000 in good 

8 faith?" 

9 She didn't want to mess up the contract. 
'I : : \J I I 

!lO Q \'That was your response:~ lfuat was your 

11 
reaction? 

12 
.~ • I A I says·, "Yes, I wi 11." . ' 

13 Q ~id YC?U go to l'lr. Blevins and ask him about 

14-
the $5,000? 

I' 

15 
A Ye·s, I did. 

16 
Q Did she strike out the $25,000 down and put 

1'Ir. 
.$30, ooo at anv timr?. 

A t~o. 
18 

Q So she never amended the ~.;ri ~ten c.ontract. 
19 

• 1 • A No she did not.". !fo. I I ' 

20 

'21 
Q She sig~ed. 

A No she did not. 
'22 , I ,, I I 

Q ''-lere there any questions that she raised a.s tc 
:23 

I I 

, I 

I 
: 

: I 
I 
I 
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1 the terms of the contract, what the meaning of them 

2 were1 

3 A Yes. She did raise·~- subordination. 

4 . r.~xplained subordtnation. to her. 

5 Q What do you mean she raised it? What 'did-she 

6 say to you and what w~s_your response1 

7 

8 

9 

10 

11 

12 

13 

14-

15 

16 

17 

18 

19 

20 

21 

22 

23 

.. 
A She asked me ·about the clause on subordinatic·:·~L 

Q All right. Hhat did you te~l her? 

A I explained subordination -- do you want me , :: 

to 

Q ~es. Tell the Court and the jury what you 

told her. .·I 

A· Okay. I explained to he·r that. subordination 
i 

is -- r says, '"'l.fuen you. f·irst go to settlement y~u wil~:-~ 

be ho~ding the first deed of trust. Mr. Blevins, at 

this time, is not going to build on it, but he wants 

~he right-.· to bui_ld a, garage ·on it ,qecaus~ the old 

filling station it was leaking and ~verything. 

he wanted to do some repairs to it." 

t I ·-: "And s--o 'anyhow, at: the tinte that he goe-s and 

A11.:..:! 
! 

gets.the construction loan on this piece of prooertv, 

you are agreeing to subordinate." 

And so, I savs, "At that time, you would have 

I 
........ ____ .....I.....Oo. __________ --:.., _ __._...._ __________ • .J 
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1 the second deed of trust. The bank would hold the 

2 first ·deed of trust. 11 

s "If, by any means, Mr. Blevins should. go 

4 b·an~rupt or ·anything l:ik·e that, vou still have the 

money that was paid dowp to you -- all the monrhly 

payments." 

7 "And your property -- it is an.-.improvement 

8 to your property when you have a building on it.--

9 construction." 
.., I ' 

Q Di~ you discuss any improvement or increase 

in the value of the proerty by virtue of the fact 

·th'at there would be a building· on ·l..t? 

lS A Oh, y~ah. Anytime· there is a building on a 

.. 4 piece of property, property becomes more valua·b le. Ye ~ ! . 
I • 

0 Did she have any other questions? ... 

A (No response.) 

Q Ho,-,r did she, appear il'l; ~esl;)onse to that? 
i" 

A (No response.) 

Q I mean, did she raise further questions abour.: 

what that meant? :! 
I I 

A No, she did not. 

/ ·' : . 

: I .__ ______ .....;,._ __ ....!..:~---------------:':...:.'-------··.J 
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1 A husband. I 

2 finding the 

3 Q Did questions about 

. 4- . the· v7hat· the contract 

s. No. 

6 Q How did she appear to you?· 

7 Did she appear to you as if~she understood 

8 what the contract meant? 

9 A She ~ppeared to me that she un~~~stood. 

10 Th~re was a question about the $5,000, and I 

11 had -- you know, I knew that· I was goin~ to go back 

12 and· ·ta:lk to mY broker· about it to ··see· if we would hold 

,;· 13 -the note on it~ 

"' 

14 
But I can't speak for my broker and I don't 

IS 
lLke ·to say anytliing to a client until after I do 

16 
discuss it with my broker. 

, 17 Q _That day th~re were ~o other qu~~tions. She 

18 
didn't ask any other question·s about the contract. or 

wnat it meant? 
19 

20 
A No. · She was very happv to get a: ·contract. 

Q vfuat was her reaction? T~at do you mean by 
21 

she was happy? 
22 

A Well, she just seemed like she was just 
23 

.I 
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1 reiieved. 

2 And we did discuss the fact when.it. came up . 

s about this $5, OOIJ. 

4 That's when she discussed: the fact t~at her 

s ~ouse was com~letely paid for. She had some c~&·D's 

6 due to become due. 

I t 

By her house complet-e"lv··:- paid for, I told her 

8 I could work with her and work with the loan first. 

9 I said, '~trs. Clay, " I said, "e~g-~ teen 

10 percent on this property," I said, "vou know, that's 

way too much .1' 

·Q· What's eighteen perc·ent now? 

.3 What loan was· eighteen perc·ent? 

A The loan that she h~d on the property. She 

was p~ying eighteen percent interest. 

She was paying eight hundred dollars a month. 

Mr. Blevins,was givi~g her four huAdred 

:~s 
~ollars a month, so ther.efore, she was going 

four hundred dollars plus taxes in the hole every 

month. • l I I 

Q Does this hav~ anything to do with her desir~ 

to sell the property? 

A Yes. 

I 
I 

~--~~------------~~----------~--------------~------------t 
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1 Q Did you discuss trying to finance it? 

2 A Yes. 

3 lfuen I told her, "You ·-c;vould be better off 

4 get~i·ng the ·f·irst deed of t-rust on your· prope~ty, 

s since it is free and clear, if you don't 'tvant t"'o ·use, 

6 you know " 

7 Q You mean her property now. 

8 A Her house. 

9 Q Her ·house. 
I • I 

10 A She has a lovely home in Falls Church. 

11 And she would be better off. getting a first 

12 : '"deed' of ·trus-t·· otr that- with a lO't-Ter percentage rate 
I 

13 than what she ~as paying because she had a renegotiable! 

14 

15 

16 

'17' 

18 

19 

20 

21 

22 

23 

i 

percentage r~te on her piece of property. 

Q l-Ias she aware at the time of the settlement 

she would have to come up with some proceeds to settle"?: 

A Y!!.S. 

Q Did she tell you when she would get them? 

A She was going to first ·try -- she had her 

C & D's t·ha."t' ·was· due to come to ma ttirity. 

And she was lacking $5,000. 

And I told her I would work with her and if 

she had to, I would even call the bank. 

. 
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1 l~tR. DIAZ: If Your Honor please,· it is 

2 prove the truth of· the matter 

s forth 

4 s heaJ;"sa:y. . 

5 going to d"o·is 
i 

6 once again admonish this 
I 

is being receiv :_g_ 
I 
I 

' 

7 as a copy that this concern.ing the 

8 settlement. 

As to was date and so on! i 
9 .. . . . • ) ~ ! . 

it is 

l 
Thank 

:..: HE ·cOURT:- ·That is the go~.;~: 
2 

BY MR. POTTER: 

Q Now,· did there come a time in Dec:em,er, 

Mrs. Marsh, when vou were notified by Mrs. Cliv 

concerning her posit~on on the ?Ontract? 

A Yes·. 

Q When was that? 

A Tuesday, the 23rd. 

Q How did she notify you? 

A She called me. 

Q ~fuat did she sav? 

A She s ai~ she was not going to go through T.Yitl: 

,. I· 
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1 the tentative contract. 

2 And I says, "Mrs. Clay,"· I says I don't have 

3 a tentative contract .. 

I have a contract on your piece of p~operty. 

5 And she says, "You don't even have my ' · 

6 property listed." 

7 And I says, "!-irs. Clay,. your property is 

8 listed." 

9 
She says, "I don't have a ~opy of it." 

'I I I 

10 And I says., "I will come down.· ·I will bring 

11 
you a copy of it." 

12 
·she '"sai;d·,·~ "I' anr no way go-ing to take a second 

13 deed of trust ~n my piece of property. You did not 

14 
explain it to me. The contract was presented very 

:: 

15 
poorlY, to me. You did not give me a financial stateme:-;··: 

16 
of Mr. Blevins. and it was very poorly presented." 

17 
And I ·say:s , .• "~·1rs·. Cl~y, ~!r. B'levi~~· qas been 

18 
your tenant for a number of years. And _you knew how 'he;~ 

paid your rent." 
19 

• - •- ! a ~ • "I did' notr:•think' that you needed. a I financial 
20 

statement, but· if you would nrefer a financial state-
21 

ment I will get you a financial statement." 
22 , ·' : : 

~1R. !liAZ: Your Honor, mav I approach the 
23 

I 
/ '-'-------~-------_.:.._,i,.;.... ______ ....;_. ______ ___., ..... ..;..· _______ .J 
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Crhereupon, the jury 

ow~ng proceedings 

EXAMINATION 

B'Y MR. POTTER: 

Q Mrs. Marsh, can you relate what was said 

the balance what was said in your phone conversation 

with Mrs; Clay? 
,., ; l .: : : 

A She informed me that the commission was vray·· 

oo high, that she was haYing to pay. 

And she says my services was worth no more 

than $8,000. 

Q Did you have any other conversations with her 

that d.ay? 

A Yes, I did. 

First 6£ a~~ I calle~ Mr .. ~incheloe,~nd aske4 

him what we could do about the subordination ·clause. 

She was very unhappy. 

He set up an addendum to the contract 

relenting the subordination clauses. 

He put deeds of releases in it. 
.. ; I 

At ~hat time he dictated the addendum to me. 

; . 
( 

' 
l 

~----~~------------~----------------------~----~----------l 
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He says, "You take it over to Mr·. Blevins 

and see if the addendum ls oaky with Mr. Blevins, and 

then, at this time, do not hav~ Mr. Bl~vins sign it. 

She is to sign it· first. And· then he _is to· sign it." 

Q All right. Did you prepar·_e an addendum· 

according to Mr. Kincheloe's words? 

A Yes, I did. 

I prepared an addendum according to Mr. 

Kincheloe's wor~s_._ 
'.J 1 1 

Q -·.Prior: to·:that·~time, with regard to the finan-
1
_ 

ci.al ability of r1r·. Blevins, did you make any effort 

·to 'satis-fy 11r·s·.· ·c·lay concerning his ability' to pay? 

A Yes. Mr. Blevins went to Warrenton. He got 

his tax returns for three years back. .. 
And he brought them to my o-ffice. 

I carried his tax forms plus: the addendum. 

I se~ up an appoin.tmf!nt __ for t·1~s. Clay. a.t s~yen .o '_clock.~ 

Q 

addendum? 

A 

Q 

see ~1rs. 

And that's when I took the tax. forms. 

Did you go back to see Hrs. Clay with 

. I I I 

Yes, I did. 

Hho T.>~as present at the ti1:1e y·ou went 
r, ; I 

Clay? 

I I 
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l When I· went back to see. Mrs. Clay she intro-

2 duced her -- she says, "This is my daughter and son-in-

s law." 

5 

6 

7 

8 

g· 

8 

.... ;Q· I show you this and ask if you can i~entify 

intiff's number five~ (Indicating.) 

Yes, I can. 

(Thereupon, the document referr 

above was marked for Identifi ation 

as Plaintiff's Exhibit·No. 
_, .. 

Q What is 

that Mrs·. to me· 

registered mai~, which said she would let 

me know in two. -days 

Q Let me ask about this letter. 

A Okay. 
i 

Q t\]'as this 
• j 

your meetJ.ng 
I J ~ ~ 

concerning the !' 

A 

.. Q go· back to the meeting co 

you take the addendum to 1··!rs. 

Bon Johnson Reporters 
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1 
A u Yee, I·- eiia. 

2 Q Did you present that- addendum to 1-!rs. Clay? 

3 A Yes, I did. 

4' Q Did she sign the addendum? : 1 

5 :. A No, she didn' t. 

6 Q Did she give you -- d~d you also give her 

7 the income tax -- three-years worth of income tax 

8 records on Mr. Blevins? 

9 
A Yes, I:did. 

.J • ~ ::. 

10 
Q Did she make any comment on the financial 

11 
ability of Mr. Blevins? 

12 
k' She·said that she could s•e that h~ was 

. 13 . ,. well qualified. to buy the· property. 
/ 

14 
Q Did she make any comment on the addendum 

:: 

15 
to r.emove the subordination provision and put in the· 

release provision? 
16 

17 
A She said.~h~ would h~ve to think ~qout that. 

18 
Q So she didn't sign the add~ndum in your 

presence that day. · 
19 

A No, she did not. I I 

20 
Q Did she retain possession of that addendum? 

21 
A Yes, she did. 

22 / .• : : 

Q Was there any discussion with her concerning 
23 

) 
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Long and Foster's ability on the to' take· a note on 

the commission? 

A Yes. I·had talked to my b~oker that morning 

becq.use we k·n·ew that.·she was -- ~he· had told. me the 

previous evening that she was $5,000 short. 

And I asked him if we had·any problem with 

taking the. note back. 

And he S ay S • "No . " H 11 I . 11 h , e says, w~ ave no 

probLem with that w,h~1;:so.e.ver because we were., ~ying to · 

-- I was working with the finance company at that time.j 

. So I did inform her that I had talked to my 

broker·· and that he "t.ras willing to ·take a note. 

Q What was· her response to to your willingness 

to tkae the note back?· 

A Her response was that our commission was way 

too high. 

: Sh.e. ~e.alLy .. u.ee.ded $9,,000, now, instead of the 

$5,000. 

Q Did you have any further discussions with he~ 

that afternoon? J I I 1 - ' 

Yes, I did. 

Q What were your discussions? 
:. 

i 

l 
l 
! 

i 
.. l A She told me that she felt like that: she on.L~ 

i 
I 

......_ __ .:.:..::;.,;...;;._ _______ _.;,_ _________ ___,;. ___ -=-:, _______ j 
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9· 

10 

11 

12 

\. 13 . 
~i 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

/. 

hired Long and Foster to get to Mr. Luck. 

She said she could have sold the property 

to her own tenant herself. .She did not need Long 

and Foster's services for that. I I 

The fee was way too high. 

Her son-in-law would have not charged as 

much as-Long and Foster? 

Q Were you acquainted with her son-in-law at 

that· time? 
• J : i 'I I I 

A No. I was not acquainted \V"ith him at that 

time. 

j 

85 

Q Was her .. son~in-law pr.esent when. you went thrc._:..~h 
; 
' the addendum? 

A Yes, he was. 

Q Did. you know· what his occupation was? 

(l~o response.) 

Q there any conversation with that 
: : . 

point? 

A When she him previously I 

I that· morning. : I I 'I :.' I I·:' 1 : ' 

He called of worki ::.~ 

up on 

with other· relatives. 

Bon Johnson Reporters 
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1 !liB 88YR'f. ¥ee. 

2 BY MR. POTTER: . 

Q Did you attend settlement on December the 

4 28th? 

5 A Yes·, I did. 

6 Q Did anyone else show up at the time of 

7 settlement? 

8 A Yes. It was }1r. Holmes.-- l1r~ .. Kincheloe·was 

9 out of town at the time-- Mr. Holmes; it was Gladys, 
' • J J . ! 

Mr. Kincheloe's secr~tary, Mr. Blevins and myself. 

Q Who is Mr. Holmes? 

·A Mr.' Holmes, I presume, i·s a lawyer that 

works with l1r .. Kincheloe. 

Q Did, in fact, Mr. Blevins execute the note 

and the deed of trust to go to purchase· the property 

on the 28th of December? 

7 
A Yes, he dip.. .I 

8 
Q Did Mrs. Clay show up and execute any papers 

at that time? 

20 
'A. No, she did not. 

Are these -- can you identify 

documents 
.·.· 

A 

Bon Johnson. Reporters 
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6 
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8 

9 

10 

11 

12 

}· 13 
; 

14 

. 15 

16 

, 17 

18 

19 

20 

21 

22 

23 

j 

Are these copies o~ the settlement 

Yes, it is. 

Q settlement, then, as far 

as Mrs. s· concerned, was never 

never took place, ·s that right? 

A No, 
I l 

Q Did with her 

after the settlement 

THE COURT: go -- just 

counsel off for just a 

moment. 

· (The:reupon, there was 

:_at·· the· bench off the· record,. 

not reported by the court 
: : 

BY MR. POTTER: 

Q Did you attempt to contact Mrs. Clay at the 

time of settlemen~.· o-r after settlement? 

A Yes, I did. 

Q Did you attempt to contact her yourself? 

A Yes, I do. I I 

Q '1/lhat was the result? 

A She just said that she was not in the 
··". ~· : ; 

position to sell her property at this time. 
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l 

2 

:a 

4 

:5 

6 

7 

8-

9 

10 

11 

12 

'13 

14 

15 

16 

. 7 
I 

I 
18 
119 
I 
I 

: ~ ' . :::: 

1:' 
I 

i I 

She, in effect, refused to settle. 

Yes, she did. 

refused to settle. 

Your Honor, I am to object 

to the leadin'g 

it. Strike the 

.. 
answer. 

to 

Q· 

A 

and 

BY MR. 

to you? 
,, 

I ~vhat I am 

what not. 

th·e answer. but 

THE COURT: Just answer the 

BY MR. POTTER: 

Anything else?. 
i 

answer 

; 

i 

i 

Q Let me pose- the question again. 

Did there come a time, to your knowledge, 

that Mrs. Clay sold this property? 

A Yes, she did. 

Q Do-you know when that was? .. 

A It was on April the 14th, 1982. 

Q D'o you know who she sold the property to? 
.. 

A She sold it to r1r. Jim Blevins. 
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Q Do you know how much she sold it for? 

A She sold it fo~ $130,poo. 

·Q Do you know how much was paid down at that 

time? 

A $30,000. 

Q How much was taken back in the form of a 

trust? 

A $100,000 .. 

Q Since that time, have you received any 
. J ; ; 

payments at all from Mrs .. Clay on the commission from 

the property? 

A No. I I 

MR. POTTER: !hat's all the questions I have.· 

THE COURT: Mr. Diaz'l 

MR. DIAZ: Thank you, Your Honor. 

- - -
CROS~ EXAJ1INATION 

BY t-1R. DIAZ: 

Q Let me, if I could, 11rs. Harsh, ·.talk to 

'you a lit'tle bit about this subordination term. 

Perhaps, it might be helpful if I took plaintiff's 

j 

I 
number one· an·d number t"t-10. 

Now, you said that you have done one-hundred I 

I .. 
j 

I 
; 

~----~--------------~----------~--------------~------------1 
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! 

or one-hundred-and-twenty-five listings since y~u 

2 started practicing, is tha~ rfght? 

3 

4 

5 
I 

6 

1 

8 

, I 

I I 

A I can't really speak on that.in all honesty. 

Q In.·that magnitude ---? 

A I mean, I was the top producer· of Long ·and 

Foster in Fredericksburg. 

I have been a member of the million-dollar 

club. 

Q It's fair to say, then, that you have worked ! 
. . l 

_, 

on maybe fifty subo-rdination cases. 

A I have worked on quite a few, yes, sir. 

Q · L·et me·' be- sure ·that I understand what the 

subordination is and how it works. 

As I understand it, on a transaction where 

the se.ller is going to hold the deed of trust, he has 

he will let the buyer go out and borrow money and·that 

the seller' ~vill take a junior security position in the 
I 

property. I 

. I 
construct~oh 

i 
A Only if the money is borrowed for 

on· that particular piece of land -- on a bona fide 
I 

~----------------------~--------------~~-------------------·--J 
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1 construction ·loan. 

2 Q Only for construction on that piece of land. 

3 A That piece of land, yes, sir. 

4 Q All right. 

5 Is there a res.triction·, usually, that: it 

6 be only on that piece of land? 
.. 

7 A It's wrote in the contract.--

8 Q There is 

9 
A a·s a bona fide construction loan. 

l : .., :I 

10 Q So, the restriction on that piece of land 

11 
is written into the contract. 

12 A Yes, sir·. ! 1 

13 
Q Typically, aren't there limits on how large 

14 
a construction will be· done, what kind of constructio12 1• 

loan? 
IS 

A The bank would make thelimits on that. 
16 

'it 
Q Is t~ere! ~ypLcally,_ any limit o~.what a 

seller will. want and how much of a construction loan 
18 ~ 

he will let go in front of him? 
19 

A (No response.) I • 

20 

Q There is, isn't there? 
21 

22 
A A limit --? 

.. 
Q Yes, ma'am, a limit. i 

:I 

23 I 
; 
I 
I u.. __ ...:...,_ ______ .......;....;..... _____________ ...._._ ______ . __ ,.! 
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1 A I presume there is. 

Q I would think that'~ right. 

3 If there was, that·would be in the contract, 

4 too·' w.ouldn •· t it? 

5 A ... No, sir. 

:6 Q That wouldn't be. 

7 A 

8 put the ~ortgage -- the first deed of trust on it.· 
.. 

9 No, sir. 

10 .Q Mrs. Marsh, have vou ever written a sales 

11 contract that has a subordination clause in it for 

,I 

12 constru•ction or~ sub·ordination "t:vhich had a dollar· limit 

13 on how much of. a loan the construction loan w·ould b-e? 

14 
A ·~lo, I have not. 

q You have never done that. 

A I have never done that, sir. 

7 
Q You said t~at when a co~~truction loan goes 

on, the construction loan has first prioritv on the 
. ' 

property, right? 
9 

A · ·Yes. 
0 

I r 
Q Have you ever had the experience where the 

borrower, the buye~ of the property, defaults on the 
~ 

payments while construc~ion is going on? 

i i· 
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1 A (No response.) 

2 Q Has that ever occurred on a case that you 

3 have been involved ~n? 

4 A N.o·, si~. 

5 Q You don't know whether .or not the property 

6 would be less valuable with that construction loan on 

7 it or-whether it wauld.be more valuable, do you? 

8 A It.would be more valuable, sir~ 

9 Q Even it was in the ITtiddle of ·.:can--=·· 
J 

10 struction --? 

11 A \vell, the bank is .. going to see that it's 

12 through .. 

13 Q Suppose he defaults midway through the job. 

14 A Defaults which way, sir? 

15 
~ Suppose the buyer doesn't make his payments. 

A To the bank --? 
16 

17 

18 
A Then the bank is going to repossess it.· 

Q That's right. It is going to repossess it 
19 

20 
with a half-fln'ish:ed improvement on it, isrl' t ·that 

right? 
21 

A Yes. And t~e bank is going to have it 
22 ! 

23 I 
finished. 

L.L.-------~-______.,_...____ _ __1 
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1 Q Isn't it ty-picallv the case ·that when a 

2 construction loan goes on and· the deferred pur~hase 

3 money is subordinated that during the period of 

4 ~·on;;-truction the property is worth less than the total 

5 of the financing that is on it? ' 

6 A ( ~~ o res p on s e . ) 

7 Q Isn't that true? 

8 A Less than --

9 
Q Than t~e :~inancing 

'I : J 

10 A ~- the financing of the second deed of trust . 

11 
or the first, sir --? 

I ~ ' t 

12 
1 Q··~-· The fir·s·t: ;and the second. The first and 

13 
the second. 

14 
A That , I t-7 o ul d not h.a ve kno~·1-l edge of·, s i r . 

15 
Q You wouldn't know. 

A No, I wouldn't. 
16 

17 
Q t·Tould you say in circumstances where a first 

• : ! t I I 

loan--- a construction loan is going on the property 

and the deferred· purchase-money loan is going into a 

· · ·s·econd p'lace on· the ··p·roperty the financial po·sition o: 

the buyer is important? 

A You mean the financial abilitv of the buver 

is important. 
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Q Yes, ma'am. 

A Yes. The bank· is going to check him out on 

this, sir. 

Q It 't-Tould be important to the selle.r, . too, 

wouldn't it? 

A Yes, it would. 

But the·bank isn't going to lend the money 

unless he is qualified. 

THE COURT: Let me just interrupt and say 
'I l J 

that I think the jury needs to have a better definition! 

of the terms that yqu are using, such as deferred 

pur-chase money trust and so on. 

Unle~s you have objection to'it, Counsel 

MR. POTTER: No, Your Honor. That's fine. 

MR. DIAi~ Can I describe the typ{cal 

situation to the jury~ Your Honor, subject to anv 

criticisms Mr. Potter might have? 
; . 

THE COURT: Any problem with that, Mr. 

Potter? 

: HR.~ ~POTTER: No. I would like to~ hear it. 

THE COURT: If I'in making it more simple than 

I 

it need be, then you can let me know, but I think that 
22 

when you are using terms of art like that it's more 
23 

~--------------------~----------------------------~------------j 
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1 helpful i.f the jury is specifically aware of 'tvhat 

2 they mean. 

3 

4· 

5 

6 

7 

8 

9 

[O 

11 

12 

l3 

14 

l1R. DIAZ: Ladies .and gentlemen·, if I under·-

stand how these transactions will work, typ-ic.ally --

if there is such a thing as a typical situation ·-- if 

a seller owns a piece of 'property that is unimproved 

has no construction on it -- and if he is willing to 

accept a. trust back, .:it, typically, is a fi.rst trust: 

that is in the event there is a failure FP pay bt the 

buyer the holder-- the seller of the deed.of trust--

has the right ~o cause the property to be for~closed. 

and g.~t ~t1;le mon~~Y:. from that sale to pay dff the 

balance that's owed to him. 

In some circumstances, a buyer may wish to 

construct improvements on that property .. 

If he s·eeks ·to do that, he is and has 

to borrow to do· it -- he is going to go tp. a bank, 

·..s 

institutional lender or even a private source of money . 

and he is going to borrow the money from them. 

1 ' -:- .... ' 
lTha.t . .person. who is going to lend· him· that· 

money insists on having securitv for the repayment of 

the money. So he will ask for a deed of trus~ on the 
:: 

same property. 

\ 1,-~_.-_.--.-.. -~.-.. -.-. -------.==-~.-. _____________ ....._ ______ . __ . 
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Now, the rule of law is that the first trust 

that ·.is recorded on the prop_~rty is the first that he 

has paid, that is, it's got to ·g~t o?e huridred cent~ 

of the money ow·ed· .. to: :tt before anyone goe·s ·do'tvn to-who-

ever is secorid in lfne-~ 

The lender on a construction loan typically 

isn~t content to do that. He is not willing to accept 

the second position because he knows if the property 

I 
I 

is sold in a for_ecl~·sure, a distress sale.1 :tp.e chances 

are _good there is not going to be enough money for him ! 
j ' 

to get paid. 

What' he will in·sist on d·oing is he· will ins is~:. 

that the selle~, who i.s holding the deferred purchase 

money promissory ·note, that is the note pr.omising to 

pay the balance of the purcahse price and is secured 

by a first trust. 

He will in~ist that that seller Sl;l1Jordinate, 

that is, change the order of priority and put·himself 

down second so that if a foreclosure is necessary 

;b1ecaus e the ·buyer isn ,. t able to make his pavinen ts, · th2.:-l · 

the money that comes in first pays off the constructic~ 

lender, and then pays off, if there is money left, to 
./' .· 

the seller. 

1..1..----------..;....;.--------------~-------·· 
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1 So the consequence of the switch is to put 

2 the seller in the junior yosition so if the property 

a goes out under a distress sale, the seller isn't going 

to get his money. · 

5 THE COURT: That is sufficient. 

6 MR. DIAZ: Thank you, Your Honor. 

7 THE COURT:· Any objection, Counsel? 

8 MR. POTTER: Well, the only objection would 

9 be that it assumes that the forec·lo.sure .sale dr.aws less 
I : : 1 ! : 

cash than eno.ugh to pay off .the· second. trust • 

. THE COUR~: It may be that everybody gets 

paid. 

MR. fOTTER: It may be that everybody gets 

·paid off, but there is a great assumption there that 

5 
it will sell for less. 

I think the other caveat that has to be 

added is ti?-at in evefy. construction loan it's not 

paid lump suo·. t·o the builder. 

It is paid in construction draws as the 

building goes up. I I 

THE COURT.: Vell, the· onlv issue that I am 
21 

interested in is that you understand the difference 

between a construction ·loan, a subordination clause 

Bon Johnson Reporters 
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1 and first and second coverage. 

2 I think that does it. 

3 MR. POTTER: The other issue 

4 

5 know if you want to 

6 Well, we haven't 
0 ; 

7 that yet, but think the 

8 minds of the jury 

9 
MR. DIAZ: ~ssistance, 

10 Your Honor. 

11 
THE COURT: 

I I 

12 

\. 13 
' ,/ 

14-
Q. there any your 

15 
mind you repr3sented, who you 

16 
estate agent? 

A No. 
17 

Q Can you tell the j urv who it is tha·t vou ar':! 
18 

required to work for?· 
19 

A ·The bnli thing that we offer in ~~al· ~state 
20 

is services. That's what we get paid for. 
21 

Q That isn't my question, Hrs. Marsh. 
22 ·'. 

A Oh, I'm sorry. 
23 

/ 
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I 1~ THE COURT: His question is very specific. 

THE WITNESS: I serve the seller, sir. 

3 1·IR. DIAZ: Thank you~ 

4 BY ~1R. DIAZ: 

5 Q That is where your obligation runs. 

6 A Yes, sir. 

7 Q You said that Mrs. Clay, when you presented 

8 the listing agreement to her, told you that she was 

9 
encumbered wi.th debts, is that right? 

lO A She told me her late husband had.left her 

11 -heavy laden in debt. 

12 
Q- ·D-id she- give you any reason beyond.what you 

13 have already t~stified to as to why she wanted to 

ll4 
sell the property? 

A She wanted to sell the property. 

She wanted to move to Florida. She wanted 

1.7 
to be with .her ·gra:nd~hi ldren. : 

Q She ~ade no mention to -you of the fact that 

the mortgages were costing her money. 

A No. She did not, sir. 

Q Let m~ ask you this: is it typical for you 

to inquire when you take a listing whether or not there 

are any encumbrances on a piece of property? 

I I 

I I' 
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1 A Yes, it.is. 

2 Q Let me direct y~u~ ~ttention to this listing 

3 agreement, here, and point ~ou to the letiers, T-A-C, 

4 whi~h is handwritten. (Indic~ting.) 

5 A. (Witness complied.) 

6 Q Is that your handt47ri ting? 
: I 

7 ~es, it is. 

8 

9 Q m~ ask the question. 

10 . Just a minute. 

11 MR. I'm sorry. 

12 
. THE What I am to ask you to de 

'. 13 is -- this is is different fro~; 
: 

/ 

14 
direct examination. 

• I 

IS 
THE l-liTNESS: 

16 
THE COURT: very specific 

'17 
.questions 

18 
THE And I yes or no. 

to ask you 
19 

to· the~::.: 
20 

s·pecifica 
21 

THE WITNESS: Okay. 
22 

THE COURT: Go ahead and ask your 
23 

l ,. 
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1 BY 11R. DIAZ: 

2 Q Now'· those letters,· T-A-C, are they in your 

:S handwri tit?-g? 

4 A Yes, sir. • I 

~s Q Did you put that on there? 

A Yes, sir. 

7 Q 
. • . : .I_ 

~fuat do those initials stand for? 

8. A Treat as clear. 

9 
Q Do yo~ mean ·clear of deeds o·f trust? 

. • 'I.J I I 

10 
A No, sir. 

11 
Q No. ~fuat did you mean by T-A-C? 

A 
12 T-A-C is:a·form -- 1 L 

: 13 Q I'm ~sking you what you. meant by T-A-C on 

this document. 
14 

JS 

! J I 

A Treat as clear. That is.information foi 

16 
other· real tors. to s ee:·when they look at it. 

lle·Io·ok for assumable loans. A lot of 
t I I 

conventional loans are not .assumable. 
18 

Q Clear.of what, Mrs. Marsh? 
19 

A (No response.)· I I 1\ 

Q Treat as clear of what? 

A They don~t have an assumable loan. 
··.· :: 

A lot of --

.• I f 
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1 . Q You have answered my ques ti?n." · ~ 

2 Thank y~u. 

3 THE COURT: Wait for the next question. 

4 B.Y MP... DIAZ: 
·. 

5 Q ~vith respect to. the _purchase ·price a£· 

6 $130,000, did you believe that. to be an appropriate 

7 prl.ce? 
... ! 

8 A .. · · Yes., sir. 

9 
Q Isn't it a fact that that's what you though~ 

V I I 
\J I l 

10 the property was worth? 

11 A That's what Mrs. -Clay and I both thought th·~= 

12 property was worth. . 

13 Q Is .it fair to say that you thought the 
.. 

~I • ., 

14 
property was worth $130,000? 

15 
A I thought it was w·orth every bit. of $130,000.: 

16 
Q Every bit of- $130,000.--. 

,17 
A (No response.) 

18 
Q tvith repsect to the Luck contract that· you 

testified to, the Luck offer --
19 

A Yes·. 
20 

Q ~- that's from Luck Quarries, Inc~, is that 
21 

right? 
22 

A Yes, sir. 
23 

Bon Johnson Reporters 
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Q That's the quarries that your husband r~ns, ,. 
isn't it? I 

A He runs Fairfax Quarries. 

That offer was for $100,000, is tha~ right? 

A Yes, sir. 

·Q Was t~at offer ey~r signed? 

A The offer was --

Q It was never signed. 

A in the mai·l. 
· I I ~ ~" I I 

No. It was never signed because Mr. Blevins:; 
I 
l 

contract was signed before they received it in 

Richmond. 

Q On tqe· li_s ting agreement there is no ques tio~L 
! 

is there, but that you put tha~ mark through the· line 
i. 

that s.ays, "I wi.ll take back a second deed of ·trust -in 

the amount of" -- and there is a line for dollars·? 

A (No respon~e.) 

Q There is ~o question but that you put that 

line through there, is there? 

A No. It·•ls :10 question. I I 

Q At the time that you got Mrs. Clay to sign 
I 

the listing agreement, did you discuss anything with 

Mrs. Clay about subordination? 

.. 
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A No, sir. 

Q Did you discus~ anything with Mrs. Clay about 

second trusts? 

Q With resp~ct to the Blevins' c·ontract', .you 

said that Mrs. 9lay was ·concerned about $5,000 -- that 

she lacked· $5,000 for closing, is that right? 

A Yes, sir. 

Q Isn't it a fact that under the Blevins' 

contract she lacked a lot more than $5,000 in cash to 

close? 

A: No~ to my knowledge .. 

I me~n, she told me $5,000. 

Q Let's review that a little bit. 

As I understand it, the contract. that l1r. 

Blevins' proposed and which·you presente~ was going tc 

produce $_25,000 in CfSh, is that r;~ght? 
I. 
I 

A Yes, sir. 

Q Was it your testimony that something in the 

m~i:tu"de~ of "$ 30, 000 .. !in mortgages 'had to be paid off? 

A No, sir. It was not. 

Q Do you know what the amount of the mortgages 

were ultimately paid off? 

I 
J 

~----~~~--------------------------~~---------------------~ 
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A 
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Q 

$21,,000. 

You .. are positive. of· that? 

That's what she told me. 

N·o. I am not positive of that~ 

How much was due to you for a real es~tate 

commission? 
; I 

A $13,000. 

108 

Q So there is a shortfall of at least $9,000) 

isn' t there.? 
•I I : 

A She said s~e had C & D's that she was going 

that was getting ready to mature -- -that·.she .1:-1as 

short $5,000. · I , 

This·is the es·sence that she· told me. 

I did not ask her how· much she had in C & D: s: 

We discussed. She told me her house was 

paid .for. · 

And we d:ls~ussed _mov~ng the loan ~~ver there 

if she didn't want to pay for it because she was paying: 

eight-hundred do·llars a month. 

She was :getting· one-.'thousand-and-'s'ome-odd 

dollars from Mr. Blevins -- that she was released of 

her tax thing --

Q So there was a discussion 

i. -

! 
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1 A on the property. which is --

2 Q So there was· a·--

3 A one thousand. 

4 Q There ·was a disc·ussion, then, of her ' 

5 obtaining a trust on·her property, is that correc-t? 

6 ·A Yes, sir. 
I • 

7 Q That p·roperty had no encumbrances on it 

8 whatsoever, is that correct? 

9 
A That's what she told me. 

10 Q On this ~e~l esta~e contract. you filled 

11 this out, is that right? (Indica ~ing.) 

12 A Yes, sir. 

~ 13 } 
Q Did ~ou fill. that out in front of l1rs. Clay· 

14 
or did you come to her home with: it already· filled 

15 
out? 

16 
A lfue~ I reached h.er home the contract was 

'1.7 
filled out completelx. 

18 
And it was signed by l-1r. Blevins then, too: 

sir. 
19 

., ,,. " ... P"\ , • ., THE' COURT: · :1·fait a minute. I don't thi:rtk 
20 

that is responsive to.the question. 
21 

Uould you ask your question again? 
22. 

~1R. DIAZ: Yes. 
23 

I 
'-'--------------....;.;;;...~-----------~--.......;;;::;;;.:,..:::;=-...,__,._._ 
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BY MR. DIAZ: 

Q \Vhen you went to ~Irs. Clay.' s home, was the 

contract all filled out? 

A :Yes, . sir. l : 

Q · Who thought of the words that were hand-

't'ir.i tten on this document? 

A The words· that are handwritten on it -- I 

worked with Mr. Blevins' ta·x man· and we .made up about 

three or four contracts on the property. . I I . : 

~1r. Blevins -- I mean -- yeah, 1·1r. Blevins 

Q Please, Mrs. r1arsh, try to stay·with my 

que·s tion. • o "I ... J l I l t, 

.. 
I know it is difficult 

A Well --

Q -- because I know you are concerned about 

this, but I'd like yery much for you to Just --

A Okay. I I 
:I I 

Q -- stay with my questions. 

A Okay. 

· I I 

THE COURT: Repeat y~ur qu~stion. 

HR. DIAZ: Okay. 

BY 11R. DIAZ: 
I I 

Q Uho thought up the \;vords that are written 

i 

i . i 
j 
! 
I 

i 
-- i 

I ,. 
! 

i 
I 

l· 
~ 

···----·! .. ·-
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1 on it? 

2 A Her tax man. I mean, his tax man. 

3 Q Then-you wrote it down.· 

4 A Yes 
. . ' sir. 

5 Q Did you talk with the tax man? , 

6 A Yes, sir. 
.. . . 

7 Q The contract says: "Purchaser to pay 

8 $25,000 down." 

9.· 
Did you write that? 

•I I : \J I I 

10 
A Yes, sir. 

11 
Q When was that $25,000 to be paid? 

12 
It's sold. A .• I 

' 13 \ 
i. 

Q Does. the. contract ~ay that.? 
, 

14 
A (No re~ponse~) 

15 
Q It doesn'~, does it? 

A If you read it, you can see where it does. 
16. 

'17 
Q Why _d~n't rou ~~int ,out to me where it ~~ys 

that that $25,000 is to be paid at settlement? 
18 

A . "Purchaser to pay $25,-000 of which $1,000 i.: 
19 

·part ... " I; 1 r 

20 

Okay. Right up here at first it says " ... i:1 
21 

aaasi8e;a5i:eR ef ~-l,QQ9, ]'e!:s in eheelt'' ;;, 9 
22 

Q ¥ea;:.: 

23 

,I 

~--------------------------~~------------------~------~-----· 
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1 

2 Xas, sir'· 

3 Q The contract says:· "Seller agrees to sub-

4 ordinate a bona fide construction ·loan." 

s Can you ·tell me what that is supposett ·to 

6 mean? 

7 A It means a construction loan on that piece 

8 of property. 

9 Q . ;~Well, "Seller agrees ~.o :~ubordinate a bona 

10 fide construction loan." 

11 How does one subordinate a bona. fide con-

12 struction loan.? 

13 A (No.response.) 

14 
Q. Do you mean subordina·te to a bona fide· 

: . 

IS 
construction loan? 

16 
A (No response.) 

17 
Q Was that ~hat the l~ngu~ge was supposed to 

say? 
18 

A A bona fide construction loan is constructi~~ 
19 

:20 
on that ~~rticular piece of prope~ty. 

She would -- the bank would hold the first 
.21 

deed of trust and she would take the second at that 
,22 

time, sir. 
23 
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Q This language, here, "Seller 'agrees to 

subordinate a bona fide construction loan," that 

language is ·binding on the seller if she signs the 

contt"ac.t and lr b;e·c·omes a contract, isn't i~? 

A Ye~, sir. 

Q That language does not have any limit in 

it, "does it, as to the amount of the construction·.--

A No, it does\not --

--.loan? :• ; 
Q 

n I I 

A Sir. 

Q It does not. 

A (No response.) 

Q !~either does that language have any limit 

to the fact that the construction -loan must be with an 
I I 

institutional lender, does it? 

Q 

ments to be constructed or the amount of improvements 

to be constructed, is·it? · 

A Uo, sir'.· I I 

I 

Q It doesn't even say that the improvements are1 

to go on this piece 

A Bona fide 

.. 
of property, does it? 

,,, .. 

.construction loan -- it would 
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on that piece of property. 

Q Well, what does the word bona fide. or the 

expression .. bona fide. mean to you? 

A · Botta fi·de 111eans to· me that it wou:ld go on 

that piece of.property ~- bona fide construction 

loan. 

Q lVhere did you learn that meaning for bona 

fide? 

A I don't know. I have had so many classes. 
U I: 

I've had real estate classes. I have had 

extra schooling. 

· · .; ·I 'real:ly c·ouldn' t come right down and show· .. ··;· 

you right where. and when I. learned the meaning of 

anything. 

Q Isn't it a fact that bona fide means 

use the vernacular-- an honest-to-goodness constructiot:.: 

loan? ' . . 

A (No response.) 

Q Isn't that what bona fide means? 

I ''A (Witness noda~ head.) I I 

Q So it doesn't mean that the loan is·going to 

be limited to this pi~ce of property. 

It just means it to be an honest-to-goo_dness 
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1 construction loan. 

2 A Well, _she would not have to subordi_nate, 

~s MR. POTTER: I want to.object, Your Honor. 

'. . : 4 He·is-arguing with the witness . 

5 THE WITNESS: . -- a -piece of proper.ty .. -· 

6 THE COURT: Just :a minute. 

7 

8 POTTER: He is arguing witness: 

9 
Your Honor, an . I· don't think 

: . question 

10 
that she to. 

11 
THE ~'lell, I am to overrule the 

12 
objection. 

13 
She has tea ti. her under~·· : ._: · 

14 
standing of bona fide 

I : 

IS 
I think the been answered, but 

I am going to let 
16 

q.nsw.er it? 
17 

THE Why don't you 
18 

question? 
19 

·rf the court reporte \~ould, 
20 

please, r it back. 
21 

THE COURT: Will you read that back? 
22 

(J:hereupon, the 
23 

I I 
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1 by the court reporter;· 

'2 QUEST I 0 N : ·Is n ' t it a fact 

3 bona f~de means -~.t~ 

4 =· vern:a·cular -- an •t- t_o- good-

5 ness constructio 

6 what bona 
; ' 

7 

8 doesn't mean that 

9 
is going ~o be limited 

10 
of property·. 

II· 
t means it to be a~ 

. - ... . 
12 

s c·on·struction 

; 13 
loan.) 

I 

14-
I-m. DIAZ: 

15 
Will you, please, answer that? 

Tha·t' s true; . ,. . • .. ~ · ... ~ ~ - .. ~ 
16 

I Q 
'17 

Just answer that.· . : ' 

A Okay. If she is supposed to follow a 
18 

second deed .of trust, she has the first deed of trusc 

on the property·~· 
20 

I 
I -

How could she 
I 

I 
. .. i 

partl.CU-·.l.j 
21 

follow the second deed of 

trust if it's not a construction loan on that 
22 

piece of property? 
23 

I I 
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1 .How can you go get a cons true tion loan ·--

2 THE COURT: Just one second. 

3 I.think the.question.was: doesn't bona 

4 :.. :fi·d·e· me·an -an·-actual -e.ons=truction· loan as oppo~;.ed t~· 

5 . a construction loan on that piece of property? ~ 

6 Was that not your question? 

7 MR.· DIAZ: That•s right. 

8 THE WITNESS: Yes. Yes. That's true. 

9 
BY l-1R. DIAZ: 

\1 ' ; 

10 
Q ~iow, goi~g back to this $5,000 for a minute, 

11 
the question of the $5,000,. as·I understood your 

; .· ... 
12 

·t·e·s ti·mony, c·ame· up;· af·ter 'Mrs. Clay .. ·had signed the 
.. 

13 contract, is t~at ~igh~? 

14 
A Yes, sir·. 

15 
Q It is correct that at that point, then, is 

I 

it not,· that there was a ratified contract between Mrs.· 
16 

17 
Clay and Mr. Bl~vins~ 

A Yes, sir. 
18 

Q When you went back to ~tr. Clay to ask him 
19 

to' Mr. · Bl·evins: t6 ask· for the additional $ 5','000, · it· 
20 

was already a contract, wasn't it? 
21 

A Yes, sir. 
22 ·'". 

Q Did Mr. Blevins know that? 
23 
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A Yes, sir. 

Q So you went to.him and you said, "We have a 

binding co.ntract here, but ~1rs; Clay wants._$5,000 mo~e 

down " .. 
A She. told me to go back and ask· him i~ good 

faith, whi~h I did .. 

Q Even though there was·· ~lr~ady a binding 
. . 

contract -~~~so· Blevins ·could· insist that it be per-

formed. 
\.1 I l 

A Yes, sir. 

Q At the time. that you p·res en ted this land-

sales con·trac·t: to ~rr·s·. Clay, a contract ·t:hat required 

her to take back $105,000 worth of financing 

A Yes, sir . 

Q -- did you provide her, at that time, any 

financia.l information on Mr.· Blevins? 

A No,_ sir. ~r. Blevins had be~~ her tenant 

for years. 

Q Isn't it a fact that. the only time you got 

any financial tnfor~ation for her was •fter th•re was 

a binding contract between the parties and·only when 

she ·asked you to go and get some financial information 

for her? 
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1 A Yes, sir. 

2 Q vfuen you did this contract, you·didn't 

3 a purchase price in~o iti did you? 

4 Na, sir. The purchase piice is put 

5 down the small lettering where --

6 Q The purchase price is _put where? 

7 
A right down there. 

8 

contracts that 
9 . ~ l I l 

10 
Q 

A with --
11 

.... , ' I 

12 
- ! Q·ll --

'· 13 . 
A 

14 
Q At the top whe "For the sum. of ... (1 

I' 

that's blank, ign't 
IS 

A Yes, sir. 
16 

Q 
17 

A Sir 
18 

19 
A 

20 
THE COURT: Wait just one minute. 

21 
THE l-IITNESS :· Okay. 

22 .. 

THE COUTI.T: Let him ask the question 

23 

;;/ 
1 l 

Bon Johnson Reporters 

1.45 



THE WITNESS: Okay. I'm sorry. I 
COURT: Let hi~ ·finish the befor~ 

you 

Okay .. 

~ 
THE Go ahead your question. 

~ MR. DIAZ: to try to get along 

7 because we have got time· asking the 

f 
questions 

'J : I 

I apologize. I 

i 
I 

tl 
. . .... 

i2 
l~ 

DIAZ: 

·to· the 'financing 

that contract to settle, is that right? 

!4 
js 
j6 

j: 

A Y~s, sir. 

Q · So the contract had a closing date of ten 

days. 

A Yes , sir', w?- thin ten. days.. 

Q That was after you had had discussions with 

t~Irs. Clay in which one of the possibilities that you 

discussed was Her =~titting a mortgage on her:hb~e ta 

close· the difference between the· amount. of cash she 

was going to get from Hr. Blevins on the transaction 

and the· amount she was going to need to close . 

......_ __ .........., ______ _.:.,...:.,_ ______ _..;... _______ __,~,_...__ __ -:-___ _t 
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1 A Yes, sir. 

'·· 2 Q In your experience,"l.frs. ·Marsh, ·is it possibl~ -

3 to make application for a deed-of-trust loan and get. 
. . 

4 ·it ~pproved ·and.committed·within ten days, or~ isn't 

5 it a fact that it takes more like thirty to forty-

6 five days? 

1 A Well,.yes, true, sir. 

8 But we.were doing it otherwise. 

9 
}!R. DIAZ:. Thank ·you, Your Honor, that's all 

. ' .. 

10 the question.s I have. 

11 
THE COURT: All right, Mr. Diaz. 

12 
····Do you have any r·edire c t·'l = 

13 1-'IR. POTTER: Yes, Your Honor, if I may,. 

14 
just briefly. 

15 

REDIRECT E·XA~1INATION 
16 

BY l1R. POTTER: 
I 17 ' ·. 

18 
Q Mrs. Marsh, y~u have been asked a lot of 

questions about the contract dated December 19, 1981, 
19 

and abou~'your ·experience with real' estate contracts. 
20 

In your experience, is it common that all 
21 

the terms of the deed-of-trust note and all the terms 
22" 

of the deed of trust find their way into this land-sales 
23 

) 

~----------~--------~----------------~-----------------------
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I 

I 
contract? 

A No. That Is what you have" your settlement 

att.orneys for. 

· .. Q-. Irt fac~, although it says that $25,000 is 
. . 

$ not to be paid at settlement", ·was 1-tr. Blevins prepared 

6 
I 
I 

~ 

to .pay $25,000? 

A Yes, sir. 

i 
i 

He brou~ht a ~~ashier's check 
i 

fo:rl 

~ $24,000. 

r 
·~ 
I 
3 

,.4 

8 

.. \ .~., 

Q Altho~g~, as Mr. Diaz. is tryin~ ~~ point out,; 
!· 

it doesn't- say that she .is to take the deed of trust 

for $1.05,000, didn't Mr. Kincheloe prepare and 1-tr. 

B"levi·ns'" ·execu.te a· deed of trust fo.r $105,000? 

A Yes, 

l1R.. 

THE 
' . 

MR. 

sir. 

POTTER: 

COURT: 

DIAZ: 

That's all the questions I have.: 
i 

l'Ir. Diaz? 

Just one on recross, if I could, 

Your Honor. 

THE COURT: ·Okay. 

·. 1 r ':"' ' , - ,. ~.., '·· RECROSS EX~~INATION~ I I 

BY !1~. DIAZ: 
. . 

Q 
~ 

You ruentioned a couple of times Mr. KinchelGe[' s 

preparation of documents and the settlement where ~·!r. 

~----------------------------------------------~-----------J 
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1 Blevins .. signed these documents. 

2 I unders-tood yo_~ ~o· say that Mr. Kincheloe 

3 was out of town at the tim~,·is that correct? 

A Yes, sir. 

5 Q In ·fact, didn't that occur· after ~irs.' <;:lay 

6 had written to Long and Foster saying .that she couldn' ·::i 

7 close on the contract because of the term~ she had 

8 dis~overed were in it? 

9 

10 

11 

12 

13 

14 

15 

16: 

17 

18 

19 

20 

21 

22. 

23 

A 

Q 

Yes, sir~ 

I carried a copy of it to ~1r. Kinchel-oe·. 

All right. 

So you knew- and everyone· else knet·7 in advanc :;1 
! 

of the time that you al~ sat dol-7n at ~1r. Kincheloe's 

off.ice. and all had all these documents done and · 
.. 

every~hing signed that Mrs. Clay was objecting to. 

that contract and didn't feel that she could settle 

on it. 

You knew that. before· then, didn't you? 

A I didntt know whether she was going to be 

there or not, sir. 

Q· You had her letter, didn't you? 

A Oh, yes, sir, I had it. 
. . 

~1P... DIAZ: Thank you. 
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1 years, real 

estate 

reai estate 

. . •· Q ·· :Di"d there come a time,· J:.1r~ ~inchelo·~, when 

s you had' occas'ion to receive a copy of a·contrae!t·dated 

6 December 19, 19 81, from ~irs. Clay to }1r. B leyins? 

A (No re spori.s e·.) 

8 Q Do you remember that contract? 

A Yes, I do . 
. I 

Q In accordance with that contract, did you 

take certain steps to prepare for the settlement unde·r: 

the sett·ler~lerit·,' under· th~ provisions of that contract? 

A I ·di9,. 

Q Will you just briefly describe what ·your 

actions were after you received the contract? 

A Settlement was scheduled. 

The~e were, some proble~s. regarding the 

se.ttlement. 

The seller, I know, was unhappy. 

And ·wh.at I did was give riotic.!e. t·o the parti~::s 

that settlement would be held on December the 28th. 

~ l5et! me ehelJI )et! a ee_py e£ the lettez, if I 

i I 

I 1 

Bon Johnson Reporters 

150 

: 
j 

I. 
I 
: 

·--+---!-+-----.... --------- --------·-·------------ ·-- ---...... _ -· 

-
_j 



). 

1 

2 

3 

4 

5 

6 

7 

8 

9 

befor~ 

know. 

Q Di'd you work with Mrs. ~1arsh in an attempt L. . 

to get that problem solved or getting the addendum 

drawn up? 

A 11y primary interest was Mr. Blevins. 

Mr~ Blevins had s~gned the contract for 

the ground. 

10 And he wanted the ground. 

11 And I wanted to do whatever I could to see 

12 that he was· protected in his contract. 

13 Q Did you als~ draw up a deed and a deed of 

14· trust and a note. and a settlement sheet for Mr. 

IS Blevins for the 28th of December? 

16 A Yes. My office did that. ; 
I 

17 Q Let me s.ho,w you this, if I. may. (Indicating .. j) 
. !' 

18 
Is this the settlement sheet that you drew · 

19 
up -- a copy thereof, for December? 

20 
A It was done by my secretary.· 

21 
Q Is this a copy of the trust and the deed 

tha~ were also prepared? 
22 . I 

I 
A Yes. 

23 
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Rirasa' & ill: i'ai:li'faJ& a1s·. 5aa tima gf & a1i1ilsaauaat. 

Q Wa~ there JomeOn.e _j.h your office who· was 

going to conduct that settlem~nt? 

A· ·Yes. I have· a memorandum :that is in the file 

that says that settlement was set for the 28th·of 

December, 1981, at four o'clock, for Clay to Blevins. 

Justus M. Ho~me; Jr~, handled the settlement. 

Jim Rlevins, Rita Marsh and Justus Holme 

attended the settlement. 
. ; : . 

The trus.t .and note was signed. and a check 

was left for the settlement in the amount of $24,964.24

1

. 

· ·' · ·. Q· · That was· -in acc·ordance wl. th the settlement : 

sheet, I take it. 

A That's correct. 
I; 

After the settlement date, did you have 
f 

i . 

I 

.I 
! 
i 
i 

occasion to have a telephon.e. conversation ·wi"tht..Mrs·. c1·al1 

cqqce~ning th~.~ettlement? 
• 

A I had several. 

Q Do you remember what. these conversations 

were? ~.fuat the gist bf ·them was·? ·lfuat "tv as said by' • 

Mrs. Clay concerning· the s~ttlement? 

A \I ell, Mrs. Clay v1as upset. 

And I know one of the things that disturbed 
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her most was the fact that there was a subordination 

provision in the original pa:pers .. 

Q To your knowledge,. did Mrs. Clay ever 

threaten yo·u or.· threa-ten Mrs .. · }1arsh in any war? 

A Well, there was some talk about F.B.I .. and 

C.I.A. and ·so forth. 
. 

There was some. I don'-t remember exactly 

what was s~id, but-- and quite frankly, I don't 

know whether it was said· to me or my secretary. 
'1 : ; 

I know. my _secre_tary was very upset about 

the thing. 

• •• · r\ ~ Q · :·:,~· Af-te~~-Gh-a·e perio-d of time, I take. it that 
·-

there was 'a separate or· a new contraet·.with regard 

to the sale of this proper'ty, if you know. 

A Yes.. A.c tually, when. I ~<ias out of town 

over the Christmas holidays-, I turn·ed the matter over 

to Mr. Holme-.: 

Mr. Holme, subsequently, worked out a new 

contract or arrangement between the parties for the 

same ground. : l 

And settlement-was l~ter concluded .for the 

same ground. 

Q To your kno~ledge, was there any change in 
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1 the purchase pric~ in· the second contract? 

2 A Not to my rec?l.l.ec .. tio~ .. 

a The purchase price·was the same. 

4- MR. DIAZ:· If Y~ur·H.onor.please,·th~ 

5 testified that he wa~ri't there. He 

16 to do w~th it. 

7 Mr: Holme handled it .. 

8 think he is qualified· to 

9 
questi'on. 

'J ' • 

~0 THE Any response? 

~ - ·-•a 
~1 
2 

!1R. I believe testified to 

the best: of all;I can ask 

for. 
3 

4 
THE COURT: his objection is 

r: 
where~s recollection is from. 

MR. DIAZ: foundation. 
I 

'7 
THE to have· to lay a 

I I 

better that 
8 

.... ·- - : .. : ...,. Q - 1 yo~ h~ve anything else to the 

Yes. I -- my office'· apparently, 

the ttlement. 

! I 
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1 And settlement -- let's ·see.· I 

2 with me somewhere. 

3 Q papers kept in course 

4 of .your bus i·nes s? 

5 

6 Q Are these papers from·· the 

7 settlement that 

8 A 

9 
COURT: Is there any to 

10 

11 MR. DIAZ: No, Your Honor, there is· not. 

12 
·THE WITUESS :· I have a s··ettlement st:a.t~ement 

' 
: 13 that where settle~ent was concluded on April lS, 

14 
1982. 

0 •• 

IS 
BY .MR. POTTER: 

16 
Q Does that refelct the purchase price? 

17 
A $ ~30 '000. •· 

Q To your khowledge,has that deed been 
18 

recorded and the settlement concluded:in its entirety? 
19 

A It has .. · J 
t; 

20 
MR. POTTER: Thank you. That's all the 

21 
questi~ns I have. 

22 
THE COURT: Mr.. Di az? 

23 

j 
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MR. DIAZ: Thank you, Your Honor. 

CROSS EY~MIN~TION 

BY ~1R. DIAZ: 

Q Good afternoon, Mr. Kincheloe. 

A Good afternoon, sir. 

Q My name is Raymond J. Diaz and I represent 

Mrs. Clay in this matter. 

We have spoken before.· 

A Yes. 

Q Mr. Kincheloe, you indicated that you were 

to the parties_, that there was a disagreement with 

respect to ~he contract, is that correct? 

A That'$ correct. 

.Q Would it be fair to say t~at the purpose 

for sending that not,ice out was ~«? just bring the 

matter to a head and get it resolved?· 

A The reason that I sent this notice out was 

to· prot~bt Mr~ Blevins so he would have performed his 

portion of the contract so he :wouldn't lose his righ·t3 

under the contract. 

Q That's a fair answer. Okay. 

I 

~-----------------------------------------------------~--' 
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1 You mentioned that something·had been done 

2 with respect to an addendum. 

3 So far as you know,· no addendum was ever 
I 

4 sigl!ed by Mr·. Blevins,. was there? 

5 A Yeah. ·A complete new contract was la~er 

6 signed. 

7 

8 

9 

10 

11 

12 

13 

14 

IS 

16 

'17 

18 

19 
.. ·~. .. ~-

20 

21 

22 

23 

Q Yes. I understand that. 

lve will talk about that· in just a moment .. 

I am concerned with the steps you indicated 
·! I I 

that something was done. You couidn't recall exactly 

what it was. 

• t · rr· was s;ome- kind of an a:ddendum or· --
A No. No' addendum was; signed. ' .. : 

You ar.e correct. 

q. In fact, Mr. Blevins had no obligatiqn to 

sign any addendum, did he?. 

A No. 
:: 

Q He had a binding contract, did he not? 

A He had a binding contract. 

i 
. i 

i 
i. 
! 

.... ·. What'· henw=as~;.trying to do was to placa·te the :·· 

seller. 

Q But had no obligation to 

A None. 

i 

--------------------~~--------------------------~----------·---1 
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Now, you recall the original language 

Clay and Mr·. Blevins with 

and the construction loan, 

4 A Yes. 

5 q· 
i 

bit. ( Indica:t:i:ng. ~~I·· 
. ' refresh 

! 
7 Let me draw to this language: 

8 here. (Indicating.) 

Is have .been 

upset if ~tr. had that 

contract a brought it to you, 

to 

l·1ell, I usually don't recommend 

Q Thank you. 

It is correct, is it not, ~Ir. Kincheloe, 

that an entirely new contract was written between Mr. 

Blevins and Mrs. Clay?· 

A A new contract was wri.tt·en but it was for 

the same land and the same pr~ce. 

q : There were· a number of ·changes· between the 

two·contracts, isn't that correct? 

A That's right. 

The subordination provision, I believe, was 

: I 

J i 
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1 eliminated. 

2 And iri·.order to balance the t-hin-g out and 
I 

3 it fair~ ·I beli~ve.~hat release p~ovisicins were 

4 ·included. 

s · - ~1R. DIAZ: For the co~venience · -- if Your , 

6 will. indulge me I wonder if I could ask t 

7 .to permit-me to have Mr. Kincheloe explain· to 

8 what partial release provisions 

9 
Any objection? 

10 No .. I have no 

11 

12 
would kind enough ·to 

13 explain to the jury provisions 

14 
are? 

15 
How do they 

A The here was ovelve acres 
16 

-running along 
17 

If the wanted to build 
18 

a building·. on of it loan froc:1 
19 

e: would=- have to have a part al: -:rele-ase 
20 

from -- basic 
21 

that cou·:Ld give .the bank a first trust o 
22 

be constructed 
23 
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4 

~5 
i 
6 

7 

8 

acre or two acres of land, if.they 

revision, it would, say,~provide 

release, and·he could 

and get -two released with 

frontage 

It's a 

be made and part of 

being forced to pay 

Q ·And 

the 
. 

the release i 
"•I • • 

would be just 

ad. -not been ~·re·leased. 

The resi·due of 

of th~. debt. 

road 

payment can 

without 

then 

Q In f·act, is_n' t it correct, 11r. Kincheloe, 

that settlement was had on the second contract that 

was entered between Mr. Blevins and Mrs. Clay and 

not on the first contract? • 

A That~s correct. 

Q Just to clear up a point as well, can you 

I 
I· 
~ 

1 

tell· 1IIe ,· "p·leas-e·,- wh·en you closed the contract what: .. 

amount of encumbrances on the property you discharged; 

what amount you paid off of existing trusts on the 

property? 

I 
i 

~------------------------------~·~·------------------------~-J 
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A· There was a first mortgage paid off in the 

amount of $31,147.26. 

There was a second mortgage. paid" off. in the 
l 

amount.of $274.08." 
I 

Q 

A 

Q 

So that's· a total of, approximately, 

Right. 

I 
$31' 400 ?! ;· 

$31,400:·~ those were mortgages that were on 

8 the property when M+s. Clay owned it~ 

9 A ·correct .. 

10 MR.· DIAZ.: ·. That'.s .-all·. the·- questions~ I 

11 

12 -Thank ·you. 

13 Does that raise 

14-
questions 'l .. 

IS 
1-fR. Yes, it 

16 

18 

Q provision, you 
19 

sa:ld, ·as that you don'~· 
20 

a sub ordination 
21 

22 
Part:lcula~ly, in this market 

23 

Bon: Johnson· Reporters 
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words, you attempte.d to do an· addendum 
. . 

with the release e·arlier·. 

wh·at happened to 

A concluded at that 

months couple any-

thing was 

Q. To your K owledge, Blevins offer to 

go to a release- type 0 back at that time 

on the first .contract? 
'I .. 

A I recommended 

And he -was w • whatever I said. 

. - .. ... Thank 

! AD:ything else, 

I 

r Your 
~6· -· 

DIAZ: Yes. One question, 

1' 
18 

RECROSS EXA.l1INATION 

I • 

~ 

BY MR. DIAZ: 

· · = .. ·Q -· ~It's· corre·ce-, is it not, Mr. Kincheloe,.·-. 

the matter wasn't successfully. completed unt~l Mrs. 

Clay employed counsel of her· own~ 

Isn't that right? 

I I -------------------------~--------------------~~~---------
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6 
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8 
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10' 

11 

12 

"·. 
.. / 13 

14 

·IS 

16 

17 

18 

19 
.. 

20 

21 

22 

23 
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A That's correct. 

The settlement wa~~·t completed as such. 

Q 
. 

The second contrac~·was a result of the 

nego.tiaticins ·between Mr. Holme, ·the attor~ey f?~ 111:. 

Blevins; and the attorney fhat:~M1:s. ~:Cl~y· employed., 

Mr. Peterson, isn't that correct.? 
I 

A That Is corre.ct. 

But it was for the sam·e ·land and the same 

price. 

Q With the variations in the terms you have 

alre·ady des crib .. ed -~. . 
.. ·A That's ·right . 

..·~~R·. DIAZ: · Thank you, sir. 

THE COURT: Can ~1r. Kincheloe be 

DIAZ: Yes. 

Yes, 

excused.) 

THE COURT: 

11R • 

JIM L. BLEVI:t:lS 
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JIM L. BLEVINS 162 

i 
I 

f 
f 

was called as a witness, and after having been 

previously ·duly swo~n by· th~ Court, was examined· 

a~d testified as follows: 

t 
I 

DIRECT EX.Al-1INATION . 

BY ·l·tR •. POTT.ER: 

Ci Q ~-lould you please? 
! 

state your name, I 
I 
j 

7 

. . ! . 
A Jim L. Blevins. 

8 Q Mr. Blevins; how are you employed· at the 

9 
present time? 

,.0 A Self-employed 

~1 
!1.2 
I 

Q What type of business are you in? 

A In trucking. 
I 

t 
fs 

16 
f7 
18 

Q Are :rou acquainted with Mrs. Clay, the, 

defendant in this case?· 

A Yes, sir.· 

"' Q How long have you known her? 

A I have kno,ved her about s.ix, sev~~. years. 

Q Did you lease the subject property from 

her? 
19 

::·A· · -ye·s--. ·· -r:~ 'le·as-=e·d- it from her husband before he 
/ 

died. 

Q Then, from her --? 

A (Witness nods head.) 
23 

I 

! 
---. ~----------------------------------------------~------------1_ 
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1 Q How much rent were you p-aying on a monthly 
I 

2 basis, do you recall? 
.. 

3· A When -- from him I -was p·aying $400 a month. 

4 Q To· your knowledge, before· the contract· in· 
. . 

5 December, 1981, did Mrs. Clay make· any_ effort -t-o.sell 

6 this property at all? · 

7 A I didn!t get.the question~ 

8 Q Before the contract in December of 1981, did 

9 
Mrs. Clay make ~n:r. effort to sell. the pro:p*:~ty at all? 

10 

11 

12. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

A She put a ~i~n up on it .. 

I don't know how long:. the. sign ·was·.:up. 

=:.-I c·ome in: one week and the sign was on the 

property. 

It was put up on a light pol~ and one on 

the b';lilding some £ime ·before I bought it-. 

Q Was it a for· sale by owner type .of sign? 

Do you recall?· 
' 

A Yeah. It had a for sale on it. 

Q Also, prior to the contract in December, 
. 

1981, · vTere· you-- ewr ·c·on:tacted by any agents· about 

buying this lan.d? 

A Well, yes, I was contacted. 

l-lhen I seen· the agents come over· and show 

i 
; 
i 

~- .. -----1.."--__;;.;~---......,;.._----------------J 
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~ th e property t.'o people, then I started inquiring about 

~ 
it 

fo 

myself. because I. had b ~en ·in teres ted in the land· 

r some time. 

~ Q ·How about 11r. Day, Mrs·. Clay's son-in-law? 

s Di d he ever contact you prior·to this time.about· 

6 bu ying it? 

'1 A He came by one time and gave me one of those 

IB ca rds. 

9 
Q He di.dn-' ~t. gi~~ you any price ox;= anything 

~o 
li ke that on the property. 

• 1 A No • 

1.2 
·Q So you say you saw some ·people looking at 

,.3 th e property. 

,.4 
_Was that last year some time? 

~5 
~ Yes. A month or so_ before ~bought it. 

,6 
Q What steps did you then take?··· 

.. ... 
1'7 -·. ~\.U. :.-..~.,. ....... :.-When, !yo~-.s.ciw .them. lo.oking at it, :what- di.d-. 

I yo 
1$ 

I ~ 

u dc~concerning the property? 

MR. DIAZ: If Your Honor please, I 
~9 

I 

~0 
li I 

____ e an objection as to ~he rele this 

that r1r. 
!ll 

Po tter has put 
~2 

I to see 
2$ 

I 

I 
/ 
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2 

3 

4 

5 

6 

7 

8 

... - ,• .. 
9' 

10 

11 

12 

) 
13 

14 

15 

16 

- ••••. - .'1. 

17 

18 

19 

20 

21 

22 

23 

J 

THE COURT: Where are you going, l1r. 

MR. POTTER: Well, ·just with regards the 

the. for~a~ion of the co~trac the · 

and.how he came into e prC?'P ~rty, 
# 

and , a 1 s o , the itself; what 

his understandings concerni 

THE COURT: nink what·happened at 

or near 

;trhi.=sr :s:p ecific. case, so on, is 

relevant, and what· that is not. 

I am ng to sustain ... his 

OTTER:.;~~.I was asking 

. . . 
•• i.. ·'··· 

•• • .. : •• - 0 .; • • ..: ~. 

THE COURT: Kith this ·realtor 

MR. POTTER: Right. 

BY MR. POTTER: 

·····-- ·Q·---'·lvith- regard·:···to Mrs'.· 11arsh and this time, 

when you saw the· agents, what action·~did you take? 

A I went t~ the realty office. · 

q Which realty office? vlhel!e did you go? 

A The one over on Sudley Road. 

Q Is. that Long. and Foster? 

A Long and Fost~r. 
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l Q Did you speak w~th Mrs. Marsh:at that time? 

,2 A (Witness nods hea4.) · . 

~ Q Prior to that time~ you made no ·efforts,. 

4 you:rs elf, to go in· and buy. the land from ~1~s .. Clay. 

s A (Witness shakes head.) 

6 Q As a result of your conversation~ with Mrs. 

7 Marsh, did you execute a contract .;.-. ·.an:-offer, if. you 

8 will -- to purchase that property? 

9 A Yes, sir. 
. ") : ! 

~0 

·• . 
~~-
r . 
12 

THE COURT:. Let me ask you to· speak up, sir, 

so that the jury can he a~. · 

BY 1-m. POTTER: 

13 Q Let ~e show you plaintif~'s number two and 

ll4 ask you to identify that. (Indicating.) 

15 A (No i:espons e.") 

16 
Q Do you recall if that is th.e contrac·t that 

17 
you signed? 

18 
A -Yes, sir. That is the one I went over and 

talked to her 
19 

j 

c 
Who came up. with the terms and the: provis ior1.:::! 

! 
' -

that went in here with regar~ to·financ~ng and that 
I 

~ 
sort of thing? 

-~ 
~fhose language was that? Do you recall? 
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A Who financed the land and stuff? 

Q Yes .. 

How·much you.were going to· pay down --

TH~ ·coun.T: Just. a minute.· 

Cin y6u:hear the answers to ·the quest~ons? 

JUROR ffo. 4: ~o. 

THE. COURT:· All right. 

Sir, I am g9ing to ask you to talk into the 

mi cr.ophone. 

Speak up a little .louder. 

THE WITNESS: . Okay. 

~went over on the 19th and talked to Rita 

Marsh. 

And she presented this to me. 

And I agreed upon the 'price that was bid. 

And I put the $1,000 down at. the time I was over there.! 
I 

That was ott the 19th. 

And she presented it to Mrs. Clay the next 

day, I thought. 

BY MR. POTTER: 

Q Didn't she -- with ;-eqard to the price, ~~as· 

there some discussion _be~~Fe you came to this amou~~ 

of the loan with your tax man.qr something like that? 

'· ! 

I 
I 

I 

I 

t. --~. ·--

~------------~~~----~~----------------------------------~ 
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1 A Oh, yeah. Yeah. , . 

Q Did you call h'i~ wh-ile you.were in their 

a offfce ·~ --

4 A I ·call~d hi~ from there. 

5 Q -- and discuss that? 

6 A 

Q Did he give you any advice concerning the 

a subordination clause1 

9 A (No resp-ons~.) 

10 Q Do you recall? 

ll A Ne talked about the subordination. 

12 And the way we had it worded he seemed 

13 a 11 right . 

14 We went. nliead the· way. she wrote it up. That: 
:: 

15 
is th~ way we agreed ~pon it, you know. 

·f: 
18 
[9" 

Q To yo·ur- knowledge, did you discuss with Mrs . 

. Marsh 'to~hethel:. yo.u. intended to go ou_t and get. a I 
i 
! construction loan and build on that lot or what you 

were going to do with the property? 

A vlell, at ·the time, I says I might build on 

it and I might not. 

It was jus~ whatever becomes available.--

how the _money comes about. 

- -i-

'-'----------__;....;.... _____________ ._..., ____________ _ 
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1 Q There wasn't ~nything definite about what 

2 improvements you were goi~g to make on that property. 

3 A l'i 0. 

4 Q After that per.iod of time, did Mrs. Marsh 

s .con:tact ·yo':l concerning· the contract? 

A Yes, sir, after she had pr~sented it to 

7· Mr. and ~1rs. Clay. 

8 Q D-id she tell you she had gotten it signed by 

9 
l.fr. and. Mrs. Clay? 

10 . A Yes . 

11 
Q Did she get you a copy of it at all? 

12 A Yeah. · · 

). 13 Q Wer•. there any other discussions concerning 

14 
any. of the terms of the· contract that you can recall? 

15 
A ·No -- well, it came up on a different later 

16 
on of -- I· put $25 .ooo do~n. 

17 
·And.they c~me· about wanting·f~v~,more thousan~ 

dollars. 
18 

Q Did she ask you about paying $30,000 ins tea!": 
19 

of $25 .. 000 down? 
20 

A Yes. 
21 

Q \ihat was your response to that? 
22 

A Well, I went ahead and agreed on it, but I 
23 

; 
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l ne eded more time to put.it all together and all. 

.2 Q You .are talking .ab.out the final contract 

a th at was ·entered into. 

4 A The final- ·contract that was presented later. 

5 Q_ That was a. s~parate contract that you ended 

6 up signing at that time. 

I 

17 A Yes, sir. 
I 

8 · Q Then you went to settlement under the terms 

9 of that sep~ra_~e :contract·; is that right;? ; : 

I 

io A Yes, sir.' 

I 
ll MR. POTTER: Thank you. 

; I -
l2 That's all the questions .. I have. 
! 

k THE. GOURT: l1r. Diaz? 
I 

I . 

t4 
im 

~s 

~1R. DIAZ: One· or two just because it is 

pos~ible f·or attorneys not to c.ross examine, Your 

iJ6 
Ho nor. 

117 
,. 

·118 
CROSS EXAMINATION 

ll~ 
BY !1R. DIAZ: 

-

~0 
Q r1r. Blevins, do I understand you 'to-say tha~ · 

--
~~ 

I think this is what you said on direct and I want 

to ·be clear-- that Mrs. Marsh filled·that contract 
~~ 

ou t, wrote in the einpty spaces the language that. is 
t~ 

- .. -- -- ,J j 

----------------------------------------------------~~--~ 
: I 
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1 handwritten in .there, and you agreed to· what she put 
'•, 

\ 

2 down? Is that correct? · 

3 A That's ·the one we wrote up 

.Q Correct. .· 

5 A. and_ we ch.a.nged it ·la t·er, yes., sir: 

6 Q It is your testimony,~:th·en, that Mrs. Marsh 
. . 

7 wrote this language in here that the seller agrees 

8 to subordinate a bona fide construction loan and you 

9 a~reed to that, is ihat rig~~? 

10 A This is the one I signed, right here. 

11 (Indicating.) 

12 But my· point is: that i:s her language. 

). 13 A Yeah. 

14- MR. DIAZ: Thank you,. Your Honor·. 

15 
That is all I have. 

16 
THE COURT: Any other questions? 

17 
No. I hay.e no· 

'!liE Can he 
18 

MR. 
19 

20 ! -

21 

Next witness. 
22 

POTTER: Mr. Marsh. 
23 

I 
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ROBERT WARREN DUDLEY 196 

~ g;; 

2 Ji&'&" 

8 Q As I understand it; you are going to be 

4 ask ed to make an evaluation on the loan. 
~ 

5 Is that what you do in the normal cotlrse 

6 of your business? 

rr A We do that every day. 

8 My job would be to evaluate. a loan. 

•9 If I buy the loan, !.might be able to sell 

10 it on a short-term basis at a p~ofit. 

11 Sci ·.eve.~~r· da~r I evaluate every loan, it is 

12 
to be· ·able to sell it at a profit.··· 

13 Q Are vou -- i_n your investigation in this 

14 
par ticular contract, are you li~iting vourself to 

Nov 
15 

ember, December, 1981, with regard to the rates 

at that time? 
16 

17 
A Well, I haye~'t been asked to do th~~~ ,~ut 

I s uppose that I could do that. 
18 

Q Perhaps I can get into that on cross 
19 

ex a mination. 
20 

THE COURT: 
21 

I think at this juncture he 

I wou ld· be qualified as an expert. 
22 

!tR. 'UIAZ: Thank you, Your Honor.·· 
23 

~ I 
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1 THE COURT: He can ask the questions. 

2 BY liP... iliAZ: 

3 Q All right. Mr. Dudley, let me ask you 

4- aga~in -- and to address the concern that Mr. P'otter 

5 has expressed to you, let me limit it if I could. 

6 A All right. 

7 Q Do you have an opinion with which .you can 

8 express with reasonable certainty that this note that 

9 I just described to you, that is, $~05,009, twelve 

10 percent, amortized for thirty years but due and 

11 p~yable in ten years, what the value of such a note 

•• ,_. 0 •• 

12 

1\\ 13 .. secured by a first deed of trust. 
.. 

-
14 

A ~1y opin:Lon on that would be that anywhere 

IS 
between sevent;y-five and eight:v percent of the face·~· 

16 
amount of the note would be a prudent investment. 

17 
Q Is .it your ooinion then that the value of . •. . . . - . 

18 
such a first deed of trust would be seventy-five to 

eighty percent of its face amount, seventy-five· or 
19 

20 
eighty percent of the $105,000? 

A Of the $105,000, yes, sir. 
21 

Q Let me ask you if ~70U have an opinion which 
22 

you· can express with. reasonable certainty as to the 
23 

I ~--,;...;....._...._ ____________________________ ··-.. l 
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value of the same note if it is subject to a bona fide 

!2 
I 

cot?.struction loan withou·t any· fixed figure a.s to the 

3 amount of the construction loan, again, directing 

4 you~ ~ttention to the area of November and December 

5 of 13 81 .. 

6 MR. POTTER: I am going to object to the 

'1 

8 The question implies that there is a 

9 loan under these particular 

0 and that is no foundation or eviden the 

11 
Court to to 

12 fact, would make 

13' the existing trust if you will, or 

14' 
.subordinate that secon." 

15 
The evidence is that he 

entered into the intended to 
16 

17 
do that. He may do 

It to me order to show 
18 

that there is in order to SL ow'that there 
l9 

- -- evalttation, we would 
20 

that in fact~ been a in ord2r 
:21 

loss at that point. 
22 

MR. DIAZ: May I respond, Your Honor? 
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1 THE WITNESS: So I understand this 

'. 
2 has me two ways 

3 .Three ways. 

4 THE You to yalue 

5 the· not·e subject 

6 Is. 

7 BY MR. DIAZ: 

8 Q we just talked 

9 about --

10 A 

11 except Lt has a provision in 

12 
of which the maker of th·e note 

.. . 

). 13 it being su1Jordinated if he chose· to. 

14 
A I' 11 ans~ver the. ques·tion from. the period of. 

November of '81, on. 
15 

It wouldn' t really·make a difference over 
16 

17 
what period we are talking about. 

t 

It could have been any period from 1980, 
18 

through the present. 
19 

· That type of a note would bring on the open 
20 

market anY'tY'here from fi.ft.y to fiftv-five,. perhaps six tv 
21 

percent of its face ·value. 
22 

Q In your o·pinion, then, such a note ~1ould be 

23 
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1 worth somewhere between fifty and sixty percent of the 

2 $105,000 face amount. 

s A That's correct. 

4 Q At my request, you have looked· sp·ecfical~y 

5 at the note ~nd trust which Mrs. Clay ultimately· did 

6 take back from Mr. Blevins, have you not? 

7 A Yes, I have. 

8 Q Let me show you what has been marked for 

9 
identification. as ~-. defendant's exhibit number one 

: ; J 

I 
10 and exhibit number two. 

11 
That's the note and deed of trust, is it not? 

12 A Yes. 

-
13 

Q If I could·, Mr. Dud lev, I would like to dra\'7 

14-
your attention to the second deed of trust which 

" .. 

15 
contains a release provision which I think vou have 

reviewed before. 
16 

17 
A. Yes,. _I _hav,e. 

18 
Q Again, I want to ask you if ~ou have an 

opinion which you can express with reasonable certainty 
19 

·as ·to the va·lue ·of· . .a:·~··· note that has· all th=e characte.r:.·-~ 
20 

21 
istics we have just desc;ibed except it is subject to 

the release provisions that you se~ there. 
22 I I 

A To the release provisions that I see: here:·; I do 
23 

:.. =--··- .... ·.C •• ~~------------~~--------------------~==~~~--J 
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1 not see much of a difference betl'ieen what I just said 

2 on the previous note and thi.s· one.~· . ·. 

3 .: It -,;vould still be somewhere around fifty 

4 to tifty-five percent. 

5 Q' Do you think that the value of the note is ~~ 

6 the magnitude of fifty to sixty percent of the 

7 $105,000 face amount? 

8 

9 

10 

11 

12 

13 

14-

15 

16 

17 

18 

19 

20 

21 

22 

23 

A That's correct. 

Q Can you g;ve the ju~v an understanding of 

the basis for your opinion in this ~~gard? 

A Basiaally, what someone who is the holder c= 

thi·s· no·te:·:·wo·uld have· would be an· un·certainty in the 

event of a sale -- foreclosure sale or distress sale . 

At no time would anvb~dy be certain as to thei 

amount of property 1eft e~:nd to the value of that 

.property that would be left. 

And anvone, en~erd.ng or anyone trying to buy· 

i~a~ note wants to be certa~n of making money on it. 

That's the· only reason vou buy a note at a 

reduced value. 

For that purpose, someone 1;1ould have to 

look lon~ and hard at a note of this ty?e to be able 

to pay much more than fifty or fifty-five percent .. -- quiie 
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possibly sixty, but that;, in l:lly-,opini6n.- ·would 'be 'the~~ 

2 ~imi t of it. 

s MR. DIAZ: Thank you very much, Mr. 

all the questions I have-of this witne~s. 

5 THE COURT: All right. 

6 Mr. Potter? 

7 POTTER: ·Yes, Your Honor. 

8 

9 
EXA!1INATION 

10 BY MR. 

11 
Q Mr .. the facts and 

12 
.ci:r.cums:t·ance.s prior· to 

J.3 reviewing the contract? 

A l~ot prior t9 the contract. 
14 

15 
lle discussed · reviewed the contract. 

Q Do i'n this type 
16 

of· case as to 
17 

A No., I didn't. 
18 

Q it make any difference with 
19 

· ·re·gard to loan what type -·is· on· 
20 

this cular prope·rty? 

I would sav it could. 
'22 

If you are·asking me·if it ~akes any 
23 
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1 persol'!-al.ly, it could, possibly; yes. 

2 ~n the opinion~ .t~at you have rende 

3 did whether or or 

5 
A. be commerci the nature 

6 . of the contract. 

7 Q In its 

8 A second page that I 

9 
was asked to testify took . t as being commercial 

: 

10 rather than resid tial by terms. .. 

11' Q r than residenti.al, did say? 

. . -- - .. : : .. 
12 A· itness nods head.) 

\ 13 , . You weren't certain whether 
~ 

14-

15 
A No. I was not certain. Th~t is correct. 

16 
Q When you speak of evaluation, what the note 

17 
might be of value at,, the value to who.m'l. 

18 
Whom are we talking about?· 

A A potential purchaser --· anybody who would 
19 

20 
· ·purc~:ase that- note from MrS": Clay- or from anyone that 

: -
would have a note of that nature. 

21 
Q That would be someone, normally, in the 

22 

business of purchasing notes 
23 

A In. the business of purchasing notes, either 

~--------------------------------------------------------~---J 
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short-term or long-~erm investments. 

That's why you .P.urchase notes . 

. Q When you discuss evaluation, you 

4 about an evaluation to a buy·er or a se-

5 term might have been in 

6 the evaluation to a potential 

i7 purchaser. 
I 

what value 
8 . A I:f purchasing a note, 

9 
it has to me. 

Q Right. 

A And when zero percent or 

from face value·,-·· th-at:: :.~ 
lL2 

want to take on the my judgment as to how 13 

14-
not~~-. 

And the in the note the ·-

less you are going· t 

Q have been 

back in of this ure with a 
18 

subordinatio agreement? 
19 

b~ the second choice 

That's correct. 

I think I have answered that. 

Back in November it wouldn't really much 
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1 GARY PETERSON 

' 2 was called as a witness, an4 ·after being first 

3 duly sworn by the Court, was· examined and testified 

4 as follows: 

5 DIRECT EXA~1INATION 

6 BY l1R. DIAZ: 

7 Q Mr. Peterson, I wonder .if you might state 

8 your name and occupation for the jury. 

9 A ~!y name is Gary Peterson. I'm an attorney. 

10 I practice law in Northern Vi~ginia. 

11 Q .Do you have a~ area of law in which you 

.. 
12 concentrate, l-1r. P"eterson? 

) . 13 A For _the past ten years I have specialized 

14 
pretty much in real··estate law. 

15 
~ You have· been practicing for how long~· ~si.r? 

16 
A Since 1970. 

17 
Q Directing your 'attention to iate 1981, 

18 
early 1982, did you have occasion to be employed by 

Mrs. Clay? 
19 

A I did. 
20 

21 
Q Can you tell the Jury, please, the nature c:= 

I 
I your employment by Mrs. Clay? 

22 

A ~ believe it was in January -- early 
23 
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1 of 1982, when Mrs. ~lay was referred to me to look at 

2 a contract she had sign~~~ 

3 She was very concerned about her ability to 

4 ··p erform under that contract.· 

5 Q When she came to see you, Mr. Peters6n·, did 

6 sh e have with her a copy of the contract that you 

7 de scribed to me? 

8 A Yes, sir. 

9 
Q Did she have as well with her a copy of the 

10 li sting agreement that she had entered with Long 

11 
an d Foster Real Esate? 

:12 A (No response.) 

13 Q ~o you ~ecall? 

14 
A I do recall seeing· it. Whether it was a.t ti::e.i 

15 
in i tial meeting or subsequent me·e·ting, I don't know, 

bu 
16 

t I do recall reviewing a listing agreement with 

Lo 
17 

ng and Foster. 

~ 
18 

Did sh• as well have a ~etter from an 

at 
19 

20 
A I 

I 
I -

21 

be 
22 

! 

I 
I 

Q Let me that we can 

clear. 

23 

I ! .V .. 
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~y l1R. DIAZ: 

Q Did you offer Mrs.· Clay any advica'on the 

enf?rceability of that contract? 

A Wel~, she was concerned about understanding 

the contract. 

My reco 

to 

if my 

recollection is that 

she is a widow had left her 

this 

was something that on 

retirement. 

And she was asking me about ~<~hat a subordin~>-: 

tion clause was. 

There is a,clause in here, as you are aware) 

that deals with subordination .. 

Q l-7hen she· came to you, then, she asked you 

about it and didn't underst-and ,,That it was. 

A That's correct. 

She did: not understand even at that time 

what it was. 

U-------------------~----~---------------------
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1 A My recollection was that there were 

2 of on the property. 

3 And she nad more -- she would 

-4 mon.ey at s 

is not have the pay to go 

6 to settlement contract. 

7 Q Is settlement was? 

8 A It was --

9 although the trans-

:10 pired when I had talked I believe. 

11 I can'. t certainty, but I know 

12 the ·con·tract said be within ten 

13 days. 

14 
the time I she did not: 

'15 
have to arrange for financing she 

16 
money to settlement. 

17 
So there w~s a timing problem. 

18 
It was partially a timi~g problem, 

19 

Q Specifically, did you take steps on her 

21 
to· negotiate a ne~-1 contract with t-.Ir. Blevins' 

attorney? 
,22 

A I did, yes~ sir. 
23 

.. ··--: i---- ·--------------------------------------------.......;.-------· 
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1 I talked with Mr. Holme numerous· ~imes on 

2 the telephone. 

3 I in vi ted he and h·is client to my office. 

4 And in.deed, they did come to my offi~e. 

5 And of course, Mrs. Clat was with m~: also. ... 
6 And we did.work OU.t new terms for a contract 

7 that I presume was entered into. 

8 I'm not certain of that so I don't know. 

Q The new arrangement that you were successful 

10 in negotiating, is· it correct that that increased the 

11 cash down for _J:.!r. Blevins from $25,000 to $30,000? 

12 A That's correct. 

13 Q Is Lt also correct that as a result of-your 

14 
negot·iations the subordination p-rovisions v1ere 

15 
eliminated and in their place there was a provision 

16 
for partial releases? 

17' 
A That's· cor~ect. 

18 
'tVhen I had explained what the subordination 

meant to Mrs. Clay, sha was inseritient. 
19 

ffi~e didn't understand it at all. And she 
20 

21 
felt that she would have no security. 

And I couldn't really quantify what security 
22 

she would have if somebody started to build a building 
23 
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1 on her property and went bankrupt in the middle of it 

2 with first trust indebtedness· securing the constructio 

s loan. 

4 I· simply could not quantify that. No··.one. 

is could, ·r don't believe, to tell what her exposure woul 

6 be. 

7 ·Q You couldn't judge whether she would be 

.a secure in a subordinate position or not. 

9 

10 

ll 

12 

14 

15 

16 

17 

:18 

19 

20 

21 

·22 

23 

A Well, I could· . certainly j~dge, as anybody 

could, that. she wou1d be very insecure in that. posi-

tj.on. 

Q Was·it po~sible for you; ~1r. Peters on, tc 

negotiate her pack into a first ·trust position? 

A That's correct. 

My recollection is that we ~ut some curtail 

provisions in. the con~ract· that were not there before 

distinguishing ·betwe,en some of the property which 

was zoned industrial and some residential, providing 

either a per-foot or per-acre curtailment for sections 

of property that 11r. Blevins, the purchaser~=might 

choqs e to have re-leased from the first deed of trust. 

Q It w~sn't possible to eliminate anything 

except just the pure first ~rust. 

-------------------------·-~~1 
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1 It wasn't possible to get her to that posi-

2 tion, was it? . 

3 A It was not. That vias very importa·nt to 

4 Mr. Blevins.· 

5 Q Are you aware of any attempts that were made 

6 by anyone else before you 1;-1ere employed to substitute 

7 release provisions and the place of the subordination 

s position? 

9 A (l~o response.) 

10 Q For e~ample, can you. tell··me· whether or not 

11 you recollect the preparation o~ an addendum to the 

12 original contract? 

I. 13 A. I be~ieve that·some sort of an addendum had 

14 been prepared, but not signed,.. tP,at addresssed that 

15 
particular issue. . . 

16 
Q Is it correct that that addendum di4 not 

17 
distinguish between w.hat pieces or parcels of land 

that would be released? · 
18 

A I believe that is correct, that it did not 
19 

20 
make the ~istinctions that we ultimat~ly did in the 

contract. 
21 

I~ iaee, N3f: Pe&e&eea, Q·aa you te 11 the 
22 

23 
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r 3 

4 

5 

'6 

of the 

A 

had 

That's correct. 

In other lvords·, you· couldn't just 

Route 29 and get i~ 

You had to -·- the buyer, 

of 

. Bl.evins, 

was off in back industrial along the 

:7 front, as I. recall 

8 Q accomplished by 

9 
your negotiations, is 

10 A That's 

11 Q It was something seen in the 
... 

12 earlier·addendu, is that also 

i13 A was not in the e 

14 

15 
~!y recollection is that the earlier a 

16 
cursory, perhaps a half page of 

but I coul,d be_wrong. 

18 
Q Did you charge Mrs·. Clay for your services-~ 

l·!r . Peters on? 
19 

A I did. 
20 

I had asked her for a retainer of three-
21 

hundred dollars, n·ot kno't-ling quite v-1hat was involved. 
22 

She paid that to me. 
23 
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1 She ran up a total bill of over seven-hundred 

2 dollars. 

3 At some p~i~t in time, we had settled Mr. 

4 and·worked out a coritract that was ac~ept 

5 scm~· point in time, I believe, 

6 r·epresent from Long and Foster I had 

7 

8 

9 case. 

10 And get another 

11 counsel. And 

' 

12 yourself, to repr~sent her positon wouldn' -.:i 
:. 

~ . 13' be jeopardized by I had a conflict l 

14 
of interest. 

15 
I concern arose the 

16 
fact general counsel ·for the 

11 
of Re,al tors. 

18 
I believe that was i~present~d to me 

from Long and Foster. 
19 

20 
Q The charges th.a t you made for your services, 

21 
was that work·which you charged necessarv work in 

connection with this? 
22 

A It was.absolutely essential. 
23 

' 
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5 
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8 

I :9 

10 

ll 

-
12 

13 

114 

15 

16 

17 

18 

19 

20 

21 

22 

23 

• I 

I 

Q 

A her_ -- at- 1 
I 

least 'tote both 

and to my recollection, 

I ~as concerned about duplicative costs for 

her, so I sent her back one-hundred-and-fifty dollars 

on her retainer. 

I absorbed what was six-hundred-and-some 

dollars as experience money that I just lost o.n the 

transaction. 

Q Are you satisfi~d that your fees~were 

reasonable in amount for the work done? 

A I think they-were very reasonable. 

MR. DIAZ: Thank you very·muc~. 

That's all I have of Mr-. Peterson. 

THE COURT: A_ll right. .Mr. Potter? 

~1R. POTTER·~ Yes, Your Honor. 

BY 

Q the listing agree-

ment 'tvhen to originally? 

A say that with 
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1 you renegotiate and make 

2 to Mr. a new.~contract about·--

3 A 

4 Q -- that that a $10,000 

s. commission be paid 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

A were· 

went 

don't think you want me to 

They included proposals for Long and 

Q So part of.· the problem l1rs. Clay had was the 

payment of the real-estate commission.in the case, was 

it not? 

A Well.. subsequently we looked a.t that as a 

possible wa-y to make it possibl.e for- her to go to 

se·ttl~ment, to make it feasible.for her to get the· 

money for her. as· the" seller. to lay on the table to 

comp.lete this con tra,c;t ·she had entered into. 

.What you had o was a sett ement 

less· estate commission th·~ 

listing· contract, right? 

A. I made 

~.fnich to? 

Q $10,000. 
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I 

4 

5 
I -6 

7 

8 

'1.9 

10 

I 11 

12 

. 13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

!' i 

Well -- did we make that? 

have that _c·ontract of me. 

I 

Q You 

A · lio, sir. 

Long and 

Foster 

I remember 

severa~ different 

for ~1rs. Clay to handle the. financing 

Q So her object~on was not in the payment of 

the commission or in th~ ·operation of Long and Foster 
: 

but with the inab~lity to ·come up with. money at _settle-! 

men t., is that what you are sayi:ng? 

A I think her objection,.·as·I recall it, 1-tr. 

Potter, was not understanding quite wh·at the ·contract 

was with reps ect to ,the subordination· clause, and more 

important~y, not being able to get the money ·that 

would enable her to go to settlement. 

Q She sought your c·ounsel in January of 1982 I 

is that. correct?· 

A That;' s correct. 

Q But she didn't se·ek it prior to that time. 
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A I can't say that with certainty, but I don't 

believe-- it's possible.~ :alked with her in late 

December, but I don't believe I met with her until 

Jan.uary .. 

I simply don't recall. 

Q It was 

A It was after Christmas, -right around New 

Year's, in there somewhere when I met with Mrs. Clay. 

· I met with her numerous times. That was th~ 

first time. 

Q Did she give yo~ an explanation of what 

subordination m~ant? 

don't.recall her giving me an 

telling me that a first. 

trust on the 

Q Did she t 

what subordination 

A She told not explain what ···-! 

Q Not i. 

! 
A 

! 

Q the releas2 

provision the agent had offered 

release provision in it? 
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·Thereupon, 

!1ARY W. CLAY 

was called as a witness, and·after being previously j. 

duly sworn .. by the Court, was examined and testified I 
as· follow·s: · · 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

DIRECT EXAMINATION 

BY MR. DIAZ: 

Are.you .. ~~ry l~. Clay? 

Yes. 

You.are-the defendant in this case. 

Yes. 

You are not married, Mrs. Clay. 

Uo .. I am a widow. 

Are you employed? 

Yes. I am a secretary. 

l~o do you work for? 

I work for, the U.S. Government Central 

Intelligence. 

Q As a secretary --? 

A As a secretary. 

Q How long have you had that job? 

A I have been there ten years. 

Q Did there come a time, 1'-1rs . Clay, when you 

l 
t 

~------------------------------------------------~-------------1 
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1 decided to sell --well, let me ask you the-first 

2 question, first, and then the second question, second. 

3 Did your husbnad leave any property to you 

4- whe~ he pass~d away? 

5 A Yes t. He left- the property ·at·· 15900 ~e.e 

6 Highway, on· -:n:oute.s .'2'Q:'/2'll. 

7 Q That is the twelve-plus acreage that we have 

8 been talking about. 

9 A Yes. It is twelve point something. 

10 Q That was left to you by your.husband. 

11 A That is ~-that he left. 

12 That was his estate. 

~ . 13 Q 't-1hen. he left it to you, Mrs. Clay, did. it · 

14 have any encumbrances on it? 

15 A Yes, it did. 

16 
It had ·two outstanding loans·, one quite ~arg~:;~ 

17 
and one which he ha~ paid on and which was rather I 
small. 

18 

19 
Q Th~y were loans that your husband had put 

20 
on the property before he died. 

A Yes. 
21 

Q Directing your attention to November of 
22 .. 

1981, do you remember approximately horn much you O"t;v·ed. 
23 
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on those mortgages or was- owed on those mortgages? 

A About $31,000 .. · 

8 . Q. Did those mortgages have requirements of 

mon
6

thly· payme~ts in them? 

5 A Yes, they did. 

6 Q Can you tell me how much they required you 

7 to pay each month·~·on .. those .mortgages? 

r8 A Ab.out $800 a month. 

9 Q Was the property produ~ing any income·for 

10 you at that time? 

11 
A Yes. Mr. Blevins was my renter. 

12. And he paid $400 a: month .. ·; ·M 

Q Do I. take· it, then, that you had to come up 

!14 
with $400 a month, yourself, to. pay the balance -on 

:15 
those.mortgages? 

16 
A That's right. 

17 
Q Did there ~ome a time in November that you 

18 
determined to sell the property? 

A tes. The ·taxes were very high. 
19 

20 
Q Can ,you tell me, please, whether you went 

to Mr. Marsh to see whether Lucks would be interestec 
;21 

in buying the property? 
22 

A Yes. At one point right after my husban·d 
23 

.) 
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passed away, I did. 

Q When would tha-t have been? 

A Well, that would have been, I think -- that 

·would have been about December of 1980, · sometl:ling, 

around. that time. because my husband died in 19_80. 

Q Again, in November of 1981, did you speak to 

Mr. Marsh about that? 

A Yes, at his request. 

He called me to come out and-talk about some 

zoning. 

Q Can you tell me when ~ou first met Mrs. 

!-1arsh? 

A I met her shortly thereafter~ 

Mr. Marsh said his wife was an insurance 

agent a real estate sales agent. 

And he spoke to her.-. 

And she called me and made an appointment 

to come to the house. 

Q Would that have been.on the date of the 

listing agreement -- the~date it was signed? 

A Yes~ it would. 

Q So that would be November 15, is tha~ right? 

A Yes. It was about in the middle of November. I 
I 
t 

! 
l 

LL------------~--------~------------------------------------~ 
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Q ~fuat time of -d~y did 1-1rs. Marsh come out and 

2 see .you'l 

A It was about. seven- thirty in the ·evening. 

Q Was she alone? 

5 A No. He~.husband came along. 

6 Q Did you sit ·dawn in the house together? 

7 A Yes, we did. 

:a Q The three of you ~-'l 

A 

Q 

A 

Q 

'13 discussions yo.u had wi.th ~1rs. lvtarsh ~a1ith respect to 

~14 selling the property were about? 

15 .A 
Well, I told her that I wanted to sell it, 

16 
that I was thinking of retiring. 

And I bel~eve I mentioned that I had obli-
17 

gations on the property and they were costing me an 

awful lot. 
19 

I _.co:uldn' t retire because of it. 
20 

Q Let me phrase it so I'm sure it is clear. 

Did you discuss with Mrs. Marsh on that day 
.22 

that she brought the listing agreement out to you 

-------------------------------------------------------
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1 your reasons for selling the property? 

2 A Yes. 

3 Q You indicated to her that it was because 

4 the property wa~ costing you too much, is thae correct? 

5 A Yes. 

6 Q Did you have any discussions with her with 

7 respect to what it was that you·wanted in the contract, 

8 what was acceptable to you? 

9 A Yes, we did. 

10 I ~iscussed it very specifically. 

11 Q Can you tell the jury what discussions you 

12 had with respect_ to what it was you wanted in the 

)· 13 contract? 

14 
A Well, I told her I would like to have cash 

15 
so I ~ould pay the debts off on the property. 

16 
And she said she ~idn't think I could get 

17 
all cash, that it wopld be very difficult because there 

18 
just aren'.t a lot of people around ·that ·collect tha.t· 

much cash. 
19 

20 
And I told her what I would like to get for 

21 
the property. 

And I told her ~- then she made reference to 
22 

a first trust and asked me if I would be willing to 
23 
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hold a note. 

And I thought about it a .\'llii.le:: and :!faid, 

"Well, if I could get enough down to pay off the debt, 

then I would consider taking a note for the remainder." 

Q · Were you aware that under the listing agree­

ment there would be an obligation to pay a real·· estate 

commission if Mrs. Marsh successfully sold the 

property? 

A Yes, I was. 

Q Did you discuss with Mrs. Marsh that 

evening, the evening that y~u signed the listing 

agreement,- anything more specific about how much 

you needed to.piy those trustsf 

A Well, I men-tioned to her that there was 

around $30,0'00 owing·on the property. 

I told her there were two notes. 

Q All right., 

A I told her that this is the major reason 

that I wanted to sell it. 

Q Did you contempla·te how you ":·7ould pay the 

real·esta_te commission and the closing costs that 

would be necessary to be paid if you got only enough 

to pay 4he mortgages? 

------~~-----------------------------------------------------~ 
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1 A Well, I don't know if I mentioned it to her~ 

2 but in .. my o~1n mind I had the idea that I would take 

3 out a second trust on my house. 

4 Q Let me show you what has be~n admitted into· 

s evidence as exhibit number one, which is the listing 

6 agre~ment. (Indicating.) 

7 I want to call your attention, specific~lly. 

8 to this line, here, which you have heard testimony 

9 
about. (Indicating.) 

10 It says: "I wlll take back a second deed 

11 
of trust in the amount of . . . dollars, " ... :and then 

12 there is a· line· struck through that· dollar amount. 

13 liho struck that line through there, M~s. 

14· 
Clay?. 

15 
A. Well, Mrs. Marsh did. 

16 
She went-over the listing agreement, point-

17 
by-point. 

18 
And she was filling it out, I guess. 

And she said, "And you don '·t want to take 
19 

20 
back any second trust."· 

And I said, "No, indeed." 
21 

I remember that V3ry distinctly. 
22 

Q Consequently, she struck that line, is that 
23 

U-----------------------------------~-----------------j 
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2 • A Correct. This one·. (Indica,ting.? 

3 Q· There came a time,· did there not, Mrs. Clay, 

4 when Mrs. Marsh brought to you a land·sal~s contract· 

15 
6 

that was signed by }!r. Blevins, and which you ult;i.mate ~-

signed? 

7 A Yes. 

8 Q Was that agreement December 20th? 

9 A Yes, it was. It was the 19th or 20th, as 

10 . 1 recall. I believe. it was the 20th of December. 

11 Q 'tt1hen sh~ brought it to Y.O.~~ w~s it all filled 

- - . 

12 i·n and signed·. as··· far as you can recollect? 

13 A Yes. I bel.ieve·.it \vas. 

14 Q Let me put it in fran~ of you for references 
\ 

15 purpo~es. ~Indicating.) 

16 
What time of· day' did she come to your home? 

17 
A liell: agaip, it was in the evening. I guess 

18 
it was around seven-thirty or eight. 

19 
Q Were you alone·at home? 

20 
A Yes, I was. 

21 
Q Did ~1rs. Harsh give you an opp.ortunity to 

read it? 
22 

A Yes. I read it'.· 
23· 
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1 Q I won~er if you can tell th_e jury whether or 

2 not you had .any conversation_s: with Mrs. ~1arsh about 

3 the language in· that contract after you read it. 

4 A Yes, I did. 

5 Q Cari you tell .the· j u:ry .what the conversation~ 

6 were that you had? 

7 A When I came to th~ last line that says: 

8 "Seller agrees to subordinate a bona fide cons tructio··.: 

9 
loan,".: I read it over two or three times. 

10 And I didn't understand it. 

11 And I said, "Mrs. l1arsh, what does this last 

12 sentence on the contract mean?" 

\ 13 I· 
Q Can y9u tell the jury, please, what it was 

14 
that Mrs. :t-1arsh told you when you. asked her .that 

\ 

15 
quest~on? 

'. 

16 
A She s.aid, "'·1ell, it means that ~ir. Marsh'~--

17 
then she went into a description that he wanted to 

' 

18 
build a building on.the property. 

Q l·1hen you say ~rr. 1-'Iarsh, do you mean l''Ir .· 
19 

20 
Harsh or do you mean ~1r. Blevins? 

A Mr. Blevins wanted to construct a building 
21 

for a garage. 
22 

And he wanted me to subordinate a bona fide 
23 

I 

I u---~~--------------------~----------------------J 
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l construction loan. 

2 

4 

6 

7 

8 

:9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

: I 

I had never heard.this la~guage before. It 

was alien to me. 

And s.he said;,· "lvell, it means that you would 

subordinate a construction loan .. And it would'make 

your property much more valuable." 

So then she went on to otther things. 

And I came back again, a second time, 

because t didn't understand it. 

And I said, ... I don't want to sign this 

contract until I fully understand wh~t is meant by 

the sub o·rdin·a.ted ·bona fide· cons tru.ction loan." 

Q What did she say the second time that you 

asked her? 

A She.made no explanation that I could make 

head nor tails of. 

I just did~'t ~nderstand it. 

Q Did she ever say:. ea you that this was a 

second trust? 

A No, sir. She never told me- that. 

Q Let me ask the obvious· question, ~Irs. Clay. 

If you didn'-t understand that, why did you 

sign the contract? 
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A Because Mrs. Marsh.kept urging me to sign it. 

She kept saying'· n Sign it, ~1rs. Clay. Sign 

it now so we c·an hurry and go to settlemlant." 

I ·take it,· then, that you signed it,because -~ Q 

A I signed it under duress. 
I 

Q I understand you think that today, Mrs. 

1-tarsh. 

If you knew that the contract had a provisi-:n:i 

in it that would require you to accept a trust and be 

put· into the second position, would you have si.gned 

the contract? 

A I didn't·understand that· and no, I would not 

have.by any me~ns. 

Q Is it fair to say, then, that you· signed 

the contract because you thought it was consistent 

with the terms of t:he listing agreeinen t? 

A Yes· .. That.' s what. I had hoped f.or. 

Q Did you make any inquiry of Mrs . r~arsh 

whether you cou~d keep the coritract or not? 

A, (Uo _response.) 

I 

! 
I 
! 
i 
I 

I 
Q 

I 

Did you as·k whether you had t:·o sign it then:· I . 

I 
. 

A I don't recall ·asking her if I could keep 

it. 
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Q You s""igned: the can·tract that night .then, is 

12 that correct? 

js A That night. 

4 Q Can you ~ell me whether or not any~hing 

5 caused you to reconsider within a day or two ~h'e ·signi·n$ 

6 of that contract? I 

I 

7 A Yes. r kept thinking about the subordinatio:1! 

8 note i.n there. 

9 And I asked s~meone where I work what it 

10 meant. 

11 Q lih4t were you told, if you can recollect? 

12 A l-le·ll 

.13 Q nid it become cl~ar to you as a result of 

14· 
that conversation with someone at work that what it 

15 was· was a po~enti.al f·or a second trust? 

16 
A yes. When I got a copy· of it and sho,;ved it 

17 
to some of the la~yers, .they told me I was in a real 

18 
precarious position. 

19 
Q Thereafter, did vou receive a letter from 

20 

I 

Attorn.ey H"olme, who represented ~·tr. Blevins·?· 

21 
(No response.) A 

! 
I 

122 

23 

That letter that I just put in front of you --:·. Q 
\ 

i 

I 
Yes. I received th i=a lt:ttcr. 

, I 

~--------·-·J 
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zs7 1 
I 

1 Q That was in response to your letter to 

2 Long and Fo~ter, wasn't i~, ~n which vou ~ro~P to 

3 them and indicated that the terms and conditions of 

4 the.contract.were· not sat~sfactory and weren't 

5 presented and· explained to your satisfaction 

6 A Yes. 

7 Q -- and· that therefore, ,you were revoking 

8 the contract·. 

9 A Yes. ~hat is correct. 

10 Q Thereafter·, you employed· Mr. Peterson, is 

11 tha·t correct? 

12 A That's correct. 

13 Q Mr. Feterson was successful in renegotiating 

14 the -·- negotiating a new contrac;t, was he not? 

15 Yes. 

16 Q That contract. you have, in fac~, signed. 

A Yes. 
17 

18 
Q In fact, you have settled upon it. 

A Yes, sir. 
19 

20 
Q Let me show yo~ what has been marked for 

identification as defendant's exhibit number one and 
21 

defendant's exhibit number ewoF and ask you whether 
22 

that is ~ true copy of the note, the deed of trust, 
23 
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which you· ultimately received on th~ .. s~ttlement of 

the new contrac.t. 

(Thereupon, the·documents referred to 

above were marked · .. . _.: · .: .·. . : . 

as Defendant's Exhibit No. 's 1··· and-.12, 

· respectively, for Identifcation.) 

THE WITNESS: Yes. These are copies .. 

MR. DIA~: Your llonor. I ~auld move these 

i~to evidence at this time. 

THE·:· .COUF.T: Any objecti-on? 

MR. POTTER: .I have no objection·. 

THE COURT·: These are defendant's two and 

three. 

MR.. DIAZ: One and two, Your Honor. 
. 

(Thereupon, Defendant's Exhibit· No .. 's 

2 and ·3 were received into Evidence.) 

BY l1R. DIA,Z": 
.. 

Q I ~hink you heard Mr. ;Peterson testify, but 

it is a fact that that note. and. the·.t:t'us.t that you 

have does have the release terms in the partial 

release terms, i~n'r it? 

A Yes. It does. 

Q Did you pay any leg~l fees to Mr. Peterson 

i. 

i 
! 

i 
j 

----------------------------------------------------------------1 
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1 for his work in the c.ase for· you? 

2 A Yes·,. I did .. 

3 Q Can you tell .. the· jury how much you paid, 

4 ple.as e? 

5 A I paid him three-hundred dollars re~ainer. 

6 And 'I recei,-ed subsequent bills .. 

7 Q Ultimately, he adjusted those, is that 

8 correct? 

9 A Yes. 

10 MR. DIAZ: Thank you very mucht Mrs. Clay. 

11 That's all I have, Your Honor. 

12 THE COURT: Any cross examination, Mr. 

). 13 Potter? 

14-
MR. POTTER: Yes, Your Honor. 

.. - - -15 

CROSS~ EXAMINATION 
16 

17 
BY !1R. POT;rER: 

18 
Q Good afternoon, Mrs, Clay. 

Mrs. Clay, let me see if I un4erstand your 
19 

20 
• " L. f test~m~nv.so ar. 

J • 

21 
As I understand it you we·re presented -- yo-:.;;. 

met Mrs. Marsh. She came out to your house with her 
22 

husband, is that right? 
23 

I 

Bon Johnson Reporters 

21.1 



260 

A ~es, ~sir. 

2 Q There was no· one else there with you, ·just 

a the two· of them and you, is. that right? 
.. 

A Tliat's correct: 

5 Q She presented you with the listing agreeme~t 

6 at that time, is that right? 

7 A Yes. 

Q Did you read the listing .agre~ment? 

A r didn't really read·it very completely, no. ! 
I 

10 
r was relying on Mrs. Marsh. . I 

1 

And she was goip.g over it item· by'.- item and 

reading it back to me. 

13 Q So s~e went through the listing agreement 

14 
item·· by·· item. 

IS 
Were you aware that if the property was solcl 

~thin the listing time period that a commission woulci 
16 

be due? 
17 

A 
18 

Ye,s, I was aware of that. 

Q ,,rere you aware that .that commis'sion would be 
19 

20 
ten percent? 

A Ye·s. 
21 

Q That~s if it were sold durin~ that period by 
22 

~nyone, not just Long ~nd Foster, but by you-~r anyone 
23 

I I 
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else . 

That commission wouid be due. Were you awar2 

of that? 

A No. I wasn't aware of that. 

If ·r so1d it myself, I didn't· suppose I 

would -- ·of course,· I had tried to .sell it. and was 

unsuccess.ful. 

Q Did ·~~after discussing-it and going 

through it i te~- by·· item with Mrs. }1arsh, di·d· you· take 

a~. opportunity" _to re:ad it before you signed it? 

A· Not really completely, no. . I 

Q You then went ahead .. and did sign .the listing 

agreement, ··is _that right'? 

A Yes. :r: trusted Mrs. ~1arsh .. 

Q As :r: understand your testimony, are you 

saying that w~en yo~ sign_ed that listing -- or prior 
. . : 

to signing that listring agreement you told her that i. 

you had $.31,.000 d.ue on this property'? 

A I remember telling her early on that there 

"tvere two debts· on~ the. p~op.erty. 

1 "tvas very forthcoming with her. I told he:.:·.! 

I held·nothing back. 

I told· her· that this was the major reason 

Bon Johnson Beporlen 
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I wanted to sell it -- to satisfy the·debts. 

That was my objec~ive~ 

Q Do you reca~l w~en. it wa~ in your .dealings 

with Mrs. 11arsh that you tol~ her -that? 

A· ·It.was early on. I don't remember the. exact 

date •. 

Q Could it have been when the contract was 

presented, Mr. Blevins' contract? 

A I really don' t recall. · 

I thoughe.·.r explained to her ---I'm pretty 

sure I explained to her that there were debts on the 

property·:·. 

Q She tol.d yo·u at that time, as I understand 

your testimony, tha.t it would be difficult to get 

all cash in~:tod8;y's market, an·all cash type deal, 

didn't she? 

A 

Q Then she told you you might have to take 

a trust back on the property in order to sell it. 

She told you that. 

A Yes. 

Q lfuen she presented you with that -- with the 

second contract, I take it 1:hat that was in your· home 

:. 

i 
I 
l 

I 
i 

I 
I 

I 
j· 

~------------------J 
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as ·well .. 

A The second contract --? 

Q When she came with· the contract 

A Oh, the sales contract. 
. . . 

. Q Right. The sales contr·act. 

A Yes. That was in my home. 

Q Do· you remember the discussions concerning 

Luck,about asking Luck and trying to get an offer 

from Luck first before it went on the computer and 

this sort of t;hing? : · 

A Yes. I remember that. 

Q _To your kno.~ledge, when ···they came to your 

house, didn't-~hey present you w~th that Luck contract 

first, or that r .. uck offer first? . 

A Well, it wasn't a signed offer. 

She ~old me that Lt was in the mail or some-

thing like this. . . 
I believe she had ·she did show it to me, 

yes, but it was uns]gneq. 

Q It was ·rejected-by you 

A Yes. · 

Q -- as being too low an offer. 

A Yes. It was a pretty low bid. 
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l Q The figure of $130,000, was that your 

264 

2 figure? 

3 A Yes. 

4 Q That goes back to the listing agree~ent. 

s That was put· on the listing agreement, was it rtot? 

6 A Yes, it was .. 

7 Q With regard to the contract and the way it 

was presented. to you, do you remember discussing a 

9 downpayment and taking back the note on the Blevins' 

contract? 

A Well, what kind of discussion? 

12. Q Do you remember what the· figures were and 
.. 

:13 d~d Mrs. Marsh. go over that contract with you item-

14 by·-it~m. like she did the itemized account 

A No. She didn't go over it item-by· item. 

16 
She. sat, 1Z'iai ting, while I read· it. 

17 
Q Oh, you re,ad that one. 

18 
I read it silently. A 

19 
So) the contract you read. The listing Q 

20 
agreement you don't r•call reading. 

21 
A I read i.t very sketchily. 

Q Did she also have amortization schedules, 
22 

lists of payments, both with the· Luck contract and with 
23 
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1 

2 

3 

4 had an a:mortization thing worked out. 

5 Q · You looked.at th•t contract and looked- at 

6· the amortization schedule to see what: the monthly 

7 payments. would be under the terms of that trust. 

8 A Yes. 
; 

I 

9 
Q Were you satisfied with those monthly payme~t~ 

' I 

10 under the terms of that trust? 

11 
A I wasn't satisfied with the downpayment, 

12 
no, because I knew I needed $30,000 .. 

. . . 
I . 13 Q Yet,. yo':l ·signed the contract with the 

14 
$2S·,ooo downpayment,· isn't that_ c~r~ect? 

15 
A Well, I believe Mrs. Marsh testified that 

16 
I asked· her, at the time, for an additional $5,·000. 

17 
And I did do that . • 

18 
Q Did you amend the contract or make any 

changes to that contract? 
19 

A No. I-wro.te· nothing at all on the contract. 
20 

Q You didn't· take any action after that. 
21 

Was there any reason why you didn't take 
22 

any action to get that ·additional $5,000 down? 
23 
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1 A Well, I asked Mrs. Marsh if.she would 

2 approach Mr. Blevins to.~ee.whether or not he could 

s make a·$30,000 down payment because that's the amount 

4 that I had to have. 

Q Didn't she tell you that you ~o~ld go 

16 ahead and amend the contract and ask for $30,000 down 

7 and make that counteroffer back to Mr~ Blevins? 

8 A I ·don't recall her saying ~hat. She may. 

but she did agree to ask him for another $5,000. 

10 
And she said she would let me know what his 

11 reply would be.--

12 Q All right. 

13 A ~-whether or not he could put down $30,000. 

14 
Q When she came to yo·ur. house later with the 

IS 
amend~ent, didn't she· tell you that he couldn't put 

16 
down $30,000? 

A She s~id h~ needed more time. 
17 

18 
Q With regard to that $5,000, did you, .at tha~ 

time, tell ~trs. Marsh what· the payments were on the 
19 

trust? j -20 

A At the time of the contract signing, yes, 
21 

I did. 
22 

· Q Was that after the contract was signed? 
23 

~...o~-------------------------··_1 
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1 A No. I explain~d all this t~·her before 

2 there was any signing. 

3. Q Did you do the computations on the. contract 

4 as .she has.testified or did she do her calculations? 

5 A I don't. know what you mean; .. 
6 

1 

Q ~o calcul&ted what you were going to net ou·tl 
of the sale,. how much money you were going to make ou·: ' 

8 of the sale? 

9 Did you do that? 

10 A I. believe .--. well, I knew in my own mind 

11 how much I needed to satisfy· the debt. 
I 

12. Q Didn't you make notations .on the side of you~] 
; 

l :· 13 copy of the contract·.= as· to what the payoff would be? 

14 
A I don't think I did. 

15 9 Okay. 

16 
A I don.-t think I ~rote on it at all.· 

I 

11 
Q You said tfl.at you knew in your mind.-- at .onel 

18 
point in your testimony did I understand you to say 

that you might have to -- you. might take out a secon~~ 
19 

trust on your house? 
20 

A On my house--. on my ~esidence~ 
21 

Q That was in order to come up with enough 
22 

cash to go to settlement on this particular piece of 
23 
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l property. 

A That'.s right. ..~o .... p·ay the commission and to 

~go to settlementr. 

Q You knew when you signed the contract that 

5 you were going to have to come. up with some furtds to 

6 go to: settlement on this piece of property. 

1 

8 

() 

1 
I 

~ 

~ 
5 

A. Oh ,. certainly .. 

Q. Did you discuss with her G~D.'s or bonds or 

anything like that as being a source for additional 

funds? 

A I might have mentioned some securities, a 

couple small ones that I ha~-~· .. 

Q Did you.ever tell her· that day that there 

was ·no way you cot:tld come up with'· that money to settle 

or that you couldn't settle? 

A I told her that it would be· a problem. 

Q Yes, but dl.d you t~;Lt her tha·t you couldn't 

settle: and that you just couldn't go through with it. 

that day? 

A No. Uot until I realized that she had set 

settlement for ten _days hence. 

And when I went. to the bank to try to secure 

I 
I 

t 
! 

I 
i· 

l 
a loan, I was told that it would take at least a month. 
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1 And I knew that I couldn't go to settlement because 

\ 
2 I didn't have enough mon~r .. · · 

3 Q· It wouldn't have 'take~ that long to cash in 

4 th~ C.D.'s 6r·the bonds, wo~ld it? 

5 A Well, that wouldn't have been endugh'to 

6 satisfy the contract the way she had it written. 

7 Q Did you ·.advise her that you were· going to 

8 go to the bank to get a loan?· 

' 
9 A I told 'her I could no~ come up with the money' 

• l 

10 and that I couldn'~ .go to settlement because I wasn't 

11 ready. 

12 Q The next day~ did she work with you to 

). 13 you 9n trying to ge.t the trust that 

14 
subject prop·er:ty 

ts house? 

A 
16 

17 
Q Do y·ou with the bank 

on that'l 
18 

A I didn't at all. 
19 

I to my 
20 

res·idenc·e. I want this to 
21 

Q When yo·u say you were to 
22 

take a second trust on your house to pay t ·s·off, 
23 
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there on y·our 

A 

Q So you mean an 

Is that what ypu 

A. mortgage·, so to sp·eak. 

6 Q With regard to the trust that was on the 

7 property, was that a commercial type of mortgage? 

8 

l: 
I 

c 
~5 
!6 

117 

19 

d 
I 

A Yes. My. husband left that .. 

Q Was that eig_h teen percen.t. or 

A It is a ·variable rate of ~nterest. It was 

the going rate plus~. tw.o. 
It was a very high rate •. 

Q I gu~ss that went. up each year then, is 

that right?. · 

A ~hat's the way it reads. 

Q Dl.d Mrs. l1:arsh, a·t any time, threaten you 
: 

to sign that contrac,t? I 

j. 
I 

A No: She did not threaten me. 

She insisted that I sign. 

Q She insisted that you sign it. 

A Yes; 

Q Did she insist repeatedly, over and over? 

A Two or three times, yes, sir. 

_j 
~------------------------------------------------------------· 
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Q Did she shout at yout 

A Oh, no. No, indeed~ 

.. 
Q Mrs. Clay, you· have a· so~-in-law who is a 

real-·estate ·agent, c;lo you not? 

A He isn't now. He was two or three years age· . ! 

Q Wasn't he doing real-~-es tate part- time back 

in November of 1981? 

A He was in real estate from about 1~78, until 

about 1980. 

Q ·You've ~ot a d-.a~q.hter-in rea:l estate as well,: 

don't you? 

A No. I have a daughter ~ho is a bank manage:-:.: 

She has. real-estate training, but she is no: 

in real estate, no. 

~ You have sot;ne granddaughters wh.o are in 

real. estate. 

A Oh, no. ~y·olde·st granddaughter is'only 

seventeen. 

Q Isn't it true, Mrs. Cla~, that after you 

signed this contract your son-in-law and the other 

members of your family had a family mee·ting at your 

house concerning this contract? 

A That's true. 

I 

I -
! 

~-...;.._ _______________ _j 
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Q Wasn't it decided at that time that. you 

were going to try to get ~ut of this contract?. 

A No. It was not decided at that time. 

r·decided, after I talked to the attorney 

5 where I worked, ~hat I couldn't perform:under. the 

6 contract because it was too burdensome financially. 

7 Q Before you signed the contract I take i"t 

8 you didn't call. your son-d.~-1aw who has some r·eal-

.9 estate experience, is that r·i.g·a·t? 

10 A Oh, no. He knew nothing about my _signing. it. 

11 Q You didn't call your daughter .. 

12 A ... They knew nothing about ... it. 

13 Q You .didn't contact any other attorneys· unti.l 

14 after you signed it. 

15 A I didn't have an opportunity to contact an 

16 
a.ttorney. 

17 Q As I under~tand your test~mony, Mrs. Clay, 

18 
Mrs. Marsh did explain what a subordination was, what 

that term in the contract meant. 
19 

20 
A No, she didn! t. 

21 
She didn't explain it so I could understanC. 

it .. And ·that is the big~ hangup •. 
22 

I just I never did understand what I 
23 
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1 signeq. 

2 Q Do you feel that what she told you was 

3 wrong ab~ut what her definition of subordination was? 

4 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

.. A I .. feel she didn't explain it, at least she 
' 

didn't explai·n it until I understood what· I.wa~' sig~·ingl. 
i 

I really didn't understand what I signed. 

Q But you went ahead and signed it • · y· v v•i a.n·· an . e en~.-;. 
. • I 

A At her insistence --. 
l 
: 
! 
: 
• 

Q Isn't it true that they brought y~ua·~.: .. ad.9.end' 1.:n. 
I 

I take it your objection was the subordina-

t~on clause more than any~hing else, wasn't it? 

'A That's correct. 

Q s·omeQ.ow you f~lt that that put you in a 

second· trust posi~ion, is that ~ight? 

4 . Well, I didn't understand that I was to 

hold a second trust. 

Q Isn't it t~ue~ Mrs. Clay, that until Mr. · 

Blev~ns got a subordination loan you would hold the 

fir~t trust on that property? 

~n fact, you hold the first trust today on 

that property, do~'t you? 

A· Under the contract I settled under, yes. 

Q Under thi.s contract, the one we were talking 
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.. about in December, y·ou would have ·held the first trust 

in that one as well until he subordinated, would you 

not have? 

A Well·, the way it was explained to m~, he was 

5 had ·plans to b.uild on the land. 

6 

7 

:g 

19 

10 

lu 
12 

13 

15 

16 

11 

'18 

19 

20 

21 

22 

23 

Q Did you ever talk to him? 

A. No, I di.dn_r t. 

Q He was your tenant for a· lot of years, 

WaSU It he? 

A :Yes·. · He had been. ·I 
l 

Q But you never discussed with him when he . 

was going to build or what he. was going to build or 

anything like that. 

A Well., Mrs. l1arsh was handling the transactio.~ 1 • 

I wasn't really directly involved. 

Q Do you know w~ether or not you had a first 

trust under that con~ract as long as you didn't file 

a subordination-- or file a·construction loan? 

A (No response.) ·· 

Q Did you have a first trust? 

A I assume I'did. 

Q You are not certain today, are you? 

A Well, I wasn't really certain of anything the 

~----------------------J 
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1 way the language was written on the contract .. 

2 Q ~en you conta~~ed ·this lawyer at your work 

3 with the C.I.A.~ you then got back and go~ in touch 

4 and wrote tliis letter, I guess, of Decemb:er t);le 23rd, 

5 is that right? 

6 A Yes. After I realize~ what the contract 

7 really ~eant --. 

8 Q Were· you taking the position in· ·your letter 

9 and in your· oth.er conversations that you, in fact, ha ... i 

10 a second ·trust on thi$ property? 

11 A ~ beg your pardon. 

12 Q Didn't you take the position when you 

I. 13 talked t:o peop~e and in· this le.tter that, .in fact, 

14 
you had a second trust on the p~operty and you didn't 

15 
agree.with that second trust on this property? 

16 
A That's right. 

17 
Q Today you ,are· assumin·g that you actually 

18 
had a first trust on the property, is t~at right? 

A !f the property had been subordinated, I 
19 

20 
suppose I would- .have had -- I would have been ·holding 

I 

21 

22 

23 
Q With regard to the meeting on the a-ddendum, 

I . 
l 
I 
I 

J 
~------------~------------------------------------------------

a first and a second trust, both, which I felt I 

couldn't do. 
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1 wasn't there some discussion concerning getting an 

2 addendum so that the subordination came out an4 the 

3 release provis l:on went in? . . .. 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

A She b~oug~t me the addendum,· yes. 

Q Did y.ou- sign the addendum? 

A No. 

Q. Was ·this:. meeting on the addendum prior to 

your lettei ~oing o~t? 

A 

Q 

Yes. Ibelieveitwas. 

Did you· tel~ her when she brought you the· 

addendum that the contrac~t was invalid as· fa~ as you 

were concerned? 

A No. I simply told her that the addendum. 

di.dn' t protect me and I. couldn.' t sign it. 

,Q Did .the addendum do away with the subordin.~-

tion provision and give you an opportunity to get 

~eleases on the prqperty instead of subordination? 

A 

seller 

The addendum made it apparent to me that cr~:~~ 

the · buyer coul.d pick portions of the lanci 

anywhere he chose without respect to the commercial 

frontage, which is, he could take that and leave me 

with the back which would be relatively invaluable 

considering the frontage. 
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1 Q But it did away with the subordination 

2 provision, did it not~--

3 A Yes, it did. 

4 Q whi~h had been iour ~ajar object~on at 

s that point? 

6 A Yes·.· 

7 Q Als·o, didn't. you request Mrs. Marsh to get 

8 soma tax records of Mr. Blevins? 

9 .A I asked for·financial statements because I 

10 didn't know whether· or not Mr. Blevins--· I didn't 

11 know what his finaicial.p9sition was. 

12 And I felt I should know· that if I was goin~ 
. . 

13 to. hold a $100_,000 note for him. 

14 
Q You never; I guess, d~alt with him in any 

15 
business matter even though you rented this property 

16 
to him per s~. 

17 
I did not. 

' 

18 
Q Did she· provide you with those tax records? 

A Yes, she did. 
19 

20 
Q Didn't you tell her that you were satisfied 

21 
that he was an able purchaser .of that property? 

A It seemed so from his tax records. 
22 

Q On December the 28th, when settlement was 
23 
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~ called and you were given notice by Mr. Kincheloe 

2 were you not -- of the settlement? 

3 A ·Yes, r:.:..:was. 

4 Q Yo~ did not attend settlement at.that time, 
.· 

s did you? 

6 A No, I didn't. 

7 Q Did you later enter into a new contract 

8 with the purchaser fo.r th.e sale of that pro.P.e·rt~t?. 

10 

11 

12 

,15 

:16 

17 

18 

19 

20 

22 

·23 

A ·Yes. Withl.fr. Blevins-- hewas··insis~ing 

at ~that ·time. 

Q 

$130,000? 

A 

Q 

Was that not the same purchase price·;of 

.. 
Itw~s $130,000. 

Have you paid any commission to·Long and 

Foste~ as a result of.that settlement? 

A No, I haven't. 

MR. POTTER: Thank you. 

That's a~l the ques.tions I have, Your Honor 

THE COURT: Any redirect? 

MR. DIAZ: No, Your Hon~r. 

THE COURT: Thank you very much. 

Watch your step. You may step down. 

MR. DIAZ: ·.The defense rests, Your Honor. 
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1 to explain that the contract contained terms different 

2 from the terms described in the listing agreement, or, 

3 two: that Ritta Marsh .induced Mrs. Clay to sign the 

4 ·land-sales contract by failing bo explain the terms 

5 of the contract to Mrs·. Cla.y. 

6 If yo~ find your verdict for Mrs. Cl~y.upon 

7 her counterclaim, th.en she is entitled to recover as 

8 damages all losses she •ustained whi~h are a·direct 

9 
and natural result of the breach and which she ha~ 

) 

10 
~roved by the greater weight of the evidence. 

11 
.A:li righ·t; Couilsei. We will have closing· 

12 
argumen~s now. 

13 (Thereupon, closing arguments were 

14 
given by respective counsel.) 

. ~ 

15 
.(Thereupon, a~ the con~lusion of the 

. . 
16 

. jury's deliberation., they returned to 

~ .... the::cou~troom·and: the ·following 
t • 17 

18 
procee~ings ·wer.e had:). 

THE CLERK: Members.:of the jury, are these 

I -
19 

your verdicts? , 
20 

THE JURY: Yes. 
21 

THE CLERK: · Are your verdicts unanimous? 
22 

THE JURY: Yes, they are. 
23 

I 

i 
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THE CLERK: "We, the jury, on the·-. issue 

joined in the case of Mar-y: W. Clay, defendant, counter-

claimant, versus Long and Foster Real Escate, .Incorpora­

.t.ed_, plaintiff, counterd~fendant, find our verdict _in 
favor of the deff:!ndant, counterc.laimant, and as·sess 

her damages in the amount of $4,000." 

"We, the jury, on the ~ssue joined in. the 

case of Long and Foste~ Real. Estate, Incorporated, 

plaintiff, versus Mary W. Clay, defendant, find our 

verdict in the favor of the defendant." 

, "We, the jury, on the is~ue joined in the 

~ase of Mary W. Clay, third-party -~laimant, versus 
. . 

Rita~: Marsh, third-party defendant, find our· ve.rdic_t 

in favor of the third-party cla~mant, and assess her 

damag~s ·in the amount of one dollar:" 

THE COURT': Counsel, do either of you wish 

the· jury polled? 

MR~ DIAZ: No, Your Honor. 

MR .. POTTER: No, Your Honor. 

THE COURT: Lad~es and gentlemen, thank you 

very much. I know it was a long two days and I 
.... 

certainly appreciate it. 

You are free to go today. 

----------------------------------------------------------------~ 
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1 (Thereupon, the jury was excused.) 

2 MR. POTTER: If Your~Honor please, with 

3 regard to the finding of the·jury on the issue j.oi~ed 
.• . 

4 in the case ·of· ~ong and Fos·t:er Real Estate, I1_1c., 

5 plaintiff, versus Mary W. Clay, defendant, finding in 

6 favor of the defendanc, we would ask that the Court 

7 consider a motion to strike ·the jury:'.s:Cfin.ding and 

a rule in favor of the plaintiff in that case and set 

9 

10 

11 

12 

13 

14-

15 

16 

17 

18 

19 

20 

21 

aside the finding, o£ the jury, and to rule in favor 
. I 

of the ·plaintiff in th~t case based upon the· evidence l 

presented and the law. 

THE GOURT·: Do you wish ··to submit memoranda 
. . 

on that or argue to.d·a:y· •. 

MR. POTTER.: I 

THE COURT: I will set it down fqr a time 

certain to argue. 

MR. POTTER: I think we would just as soon 
• 

set it down as opposed to att·empt to argue it today, 

Your Honor. 

THE COURT: All right. 

What I will do is note that you have made 

the motion and continue it until such.time as you put 

it on the docket. 
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10 

11 
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13 

14 
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16 

17 

18 

19 

20 

21 

22 

23 

MR. POTTER: Note, if you will, our 

exceptions to the findings. ~n· the other matters. 

341 

· TH·E COURT: All right. Note on the· record 

the plaintiff's exce:p·tions to the findings .. 

We will set it down on the docket for an 

argument on the motion. 

MR. DIAZ: Thank you, Your Honor. 

MR. POTTER: Thank you, Your Honor. 

(Thereupon, at 1:05 o'clock, p.m., 

the hearing in the above-entitled 

matter was concluded.) 

-obo-
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. . 

... ' .. ... - . 
Addendum to ales 'contract: .... 

".·.· .•. 
... :,: 

. '" ·- ... . .~ 

~- ··: 

,. All other items and conditions of this contract. remain in full force arid effect. 
~.-: .... - ~·: .. 
. . ~' .. :.. ;. 

. -·. · .. ~ ... 

Date 

Revised 9/14/79 

-~- ~:;:··. 

.. 
•· · .. -·. 

Purchaser 

Purchaser 

Seller 

Seller 
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THIS.DEED OF TRUST made thi$ 28th·day of December, 1~81, by 

and betwe~n ·JAMES I... BLEVINS~ hereinaft;er .. referred to as grantor; 

· ·and J. GORDON KINCHELOE and JOHN T. KINCHELOE, TRUSTEES, both of·' 

. Fairfax Co~tr,:Virginia, hereinafter referred to as grantees; 

.WITNESSETH.that for and in consideration of the sum of 

$10.00, c~sh in hand paid, and other good and valu~b~e considera­

ltions, the receipt of which is hereby ack~~wledged, the, grantor 

:does he·reby grant,. bargain, sell and convey, with GENERAL WARRANT . . . 
oo • I 

.OF TIT~E, unto ... the grantees, all of that certain tract or parcel 
. . . 

!of ·land. with its improvements ·and appurtenances, located in . 
•• 0 • 

~airfax County,·virginia, on·the North.side of Lee Highway· (Route 
' •• 0 : • 

29-:'·~11) containil,lg 12.4857' acres as duly platted .with ·inst.rumen.t. 

,:reco.rded ~ugu.st ·.~1, 1960 in Deed Boolt 1917, at p.age .~66 among .· 
. ' 

'rh·e F.air~~X··c~u~~, g~~r;:C~itylan~ re'?ords, and being the' same 

f :~and ~c~uire~·;by ,aeed~ of Mary w. C.lay by deed dated De.~emb~r 28 , 
I t 

. t981, and duly recorded· immediately_ pri.or hereto •. 
. . . . . . . . 

. - . 
REFEP~NCE is hereby made to said' plat and deed· for a further 

. . . . ·. . . 
and more· par.ti_cular description of· the land hereby conveyed. 

· IN.TR~ST, however, to secure· the prompt payment of one 
. . 

. . 

cer~ain negotia~l~, promissory homestead waiving note bearing 
. . .. . . 

even da.te her~with draw11 by James L. Blevins and payable to the 

order of Mary W •. Clay ·in the principal sum of $105,000.00 and 

earing interest at the rate of 12% per annum payable in monthly· 
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ins.ta.llm.ents ~f $1,080. 04, the first installment_· being due and 

ayable on January 28, 1982 and continuing on.the 28th day of each 

nd.every successive month thereafter until December 28 1991 when . . , 
·he entire_ remaining unpaid blance shall become due and payable 

·The note shall be payable at any bank or trust com~any or 

place designated by the noteholder. 

Sel~er ~grees to subo~dinate to ~ hn"~ rtde construction loan 
This ~eed of trust repre.sents de~err.~d .purchase money. 

. The said grantors covenant to pay the debts hereby secured, and, during the continu­
anc~ of this trust, to pay immediately all taxes, levies and assessments on said premises 

·when they .first become due, ~to ~eep the improvements thereon insured against fire 
with extended cov~age against other damage with some responsible fnsurance eompan7, · 

for such amount; in such company or companies as the beneficiary hereunder· may elect, 
and to deposit the same with the said beneficiary, properly assigned. for the beneficiary's · 

protection, and any amount received from said insurance shall be appiied in the reduction . . . 
of the debt hereby secured, whether due or not, unless the bolder or holders thereof shall 
waive the right to have the same so applied, and the said g;rantor hereby waives the bene­

fit of the homestead exemption as to the debts hereby secured. 
• • • • • 0 • ~ • • • 

0 
: 0 •• 

. .. : . The said.gra~tor. covenants to ~eep the said property in so~d condition and good r.e­
pair; that no a~~ or thing shalt". be done to depreciate or impair the value of the _property 
h~reby convey_ed. during _the continuance of this trust, and that the said property shall not·· 
be transferred. or 'assigiied in imy manner which will affect the security of t~e holder. or 
holders of the indebtedDess hereby secured. · · · .". ~ · . : · .. 

• _.· 0 ••• 

The said gr~tor covenants that ~ awnings, door and Window screens,· mantels,· cabl~ · 
. : ; nets,"" Unoleum, stoves, shades, blinds, refrigerators, heating system and equipment, wa­
. · · .ter·. heate~s. r~diator covers, and all plumbing, heating, lighting, ~ooldng_ ventilating, 

. c~oling, ·.air~co~~tionmg ~d refrigerating apparatus ~nd ~quipment, and each and eveey 
: ·of the.· interior iMprovements and fixtures, movable or immovable, of every kind and 
.. ciescrlpti9n;·m: ~d ~pon said land and premises, or uSed in"connec~on th~rewith, and all 
;'. ad~tions and repiacements thereto, are, and shall be 'deemed. to be' fixtures and "all shall 
·. be· an accession to ~e. freeh~ld and a part. of the realty~ and the same are covered by this 

deed of trust and· included in. the tenns "land," "real estate•~ and "premises" wherever 
used herein. . · . . ·. · ·. · .. · . ·· · 

.. •, 

. ·. · Wh.eneve~·~ this instrUment. the context so requires, the masculine gende~ fncl1.1des ·the . 
. "ienlinfn~ and neuter, the s"inlulir number includes"the plural, and the plural number in-

cludes the siniular.· · · · · ~ 23!) ·· .. 



Whenever more ~an one grantee are· named as Trustees herein, any. one of them shall 
have full power to act alone under .any provision of this de,ed of trust and any such action 
by one of the Trustees shall h~ve the same force· and effe~t as though all ha~ acted joint·. 
ly •.. · .. · . . . . .. 

. . .· 

. . . tf any "action, "cause~ or suit iS filed with regard to the property herein given as se- . 

curity and tile grantee and holder of the note secured~ or either of them, are named as 
par~es thereto, the grantor agrees to pay a reasonable attorney's fee for them to employ. 
counsel, or to act for themselves if they be ~ ttomeys, for the defense thereof in order to 

· protect the lien and th~ validity and priority of the lien of this de~d of trust and the note 
. secured. 

-~e. said grantor covenants that upon default being made in the p~ym~t of the indebt· 
. : edne~s .hereby secured when and as same shall become due and payable, or any installment 

I.·. or interest thereon when due, or upon default being mad.e in the payment ~f .lny· such 
· taxes, ~evies ~~ ~sessments, or to so insure, or upon default in payment after demand of 

·' any 5um_or·Sums advance~ by the holder of said indeb~edn.ess or any part thereof on ac- · 

1 
· • count of any costs •. counsel fees or expenses of this tru~t, or on account of any taxes, assess· 

ments, liens, deed of trust, or other encumbr~c.e on said land or premises, priot in lien to 
this ti-ust, with ~tere~t ther~on as set forth in the note ~ecured hereby from tJ?.e date of ad­
y~ce (it being hereby agreed that on default in paym~t of said cC?sts, fees, ·expenses, 
taxes or assessments, or inSurance, ·or expense of litigatio~ or su_ch prior lien, deed of trus~ 
or C?ther encumbrance as ~ores~d, the same may be ·p~d by the holder or holders of said 
indebtedness or any part thereof, and all sums advanced in so doing, with interest as afore­
said, shall forthw:ith attach as a lien hereunder and be demandable at any time); or upon 
the breach of any'of the covenants herein contained; then upon any and every such de-

, . 
fault so made the _entire balance shall become due and payable, at the aptian of the holder 

. . 
I of said indebtedness, and at any time thereafter, upon being r~uested· so to do by the 

holder of any. part of said indebtedness, the said grantee shall sell the property hereby 
.. • • • • 0 

I conveyed at p~blic auction for cash, or such other terms as said grantee may deem ap-
propriate, ~ter. advertising the time, terms ~d place of sale by halld-bills for at least 

: . eight days prior thereto, or by publication once a week for two successive weeks in some 

newsp_aper published or circulated in said county, or both, in the discretion of the said 
I grantee and Shall COnvey the Same to the purchaser thereof, WhO Shall' not be require'd ·to 

'; see to tlle appllcation_of the purchase money:· and from the proceeds of said sale t~e 'said' 
~antee shall first pay all proper costs, charges and expenses, an taxes, levies, assess· 

1 men~ and insurance premiums paid by any party Secuted by this trust, Or that may be UD• 
paid, and t9·retain as. compensation a commission of five per centum ~pon the gross 

' . amount of said .sale; secondly, pay what may then rernaiii unpaid of the said indebted~. 

1 

•• ness, ~d any s~s advanced by the bolder or holders thereof to protect the ·same as 
, · af~resaid, _and the interest thereon, ·if any, and attorney fee~; and, lastly, pay the remain-

. der, if any, t6 the_ said grantor, or. his assigns • 
.. 

• • 0 • 

I· ·• ··And.it is fur:ther ~greed th~t if the said property shall be adv~ised for sale as li~rein 
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· provided and not sold, the grantee acting shall be entitled to one-half the commission 
abov~ p~ovided, to b~ computed on the amount of the debt .hereby secw:ed. Except wh~e 

. . . . . . . . 
'the te~ hereof expressly provide otherwise, this deed of trust shall be coristrtled in· ac-

. co~dance ~th Sectio~ 55-59. ~f the Code of Vir:mia. · : ·· ·· · · · : · · · · · ·· .~ · · 
. . . . .; .: ... ' ... ~ 

. . 

·Witness the following signature and seal • · · · · ~ ·· · · · · · · ~; _. ·• 

·.~i~~~;:··(~~· . 
. .• : .•...•.••.•.•••.•.•.•.••••••••.•• ~ .••..••.•••••••.•.••• ~.................... (SEAL) 

• . . ·! • . • • • • . • 

STATE OF' ........ Y.~.+.&~X\~.~ ............... } 
· · · towit: 

Colmn 01' •••••••• ¥.~!~.~~.~ ................. . 
I, · th~ ~nd_ersigned ·. 

• • • • l' !. . . . . ~ .. 

• t 

, .. . . . '. . . . ·: . : ·•· ..... 
., . : . . . 

. . • • : • ;;•·. t . : •.. ':• •• :·.. : . • . 

. ·, a notary public in and for the 

~tate and County .· aforesaid, whose commission as. ~~.-~.~~ire 017 ~~ 

. ?T 1-1 . dayi}.tl.t.:.:''-<~-,1",19 t,f~herebyc~b*'Ws·~y,::p~~~~;ly 
· appearecfbefor~ me in~Y sili State and C~unty, . .' ~~in~s L. '·Bi~viti~:·:· ·~ · · 

. . .. f. . .·• ~ : . '· ':t .··._.. :: •• 

. · ..... • . . : !• . . . ... : . . ·: ~-.. . ;: . ~ .. 

· whose.name is signed to the foregoing and here~ to &Iniexed deed. of· trust~ 
•• 0 • , •• '. '· • •· ••••• 

dated the 28th day of December , 1~ ·a.l. and.wh.o ~~owledge~.the 
t• • # I e ' • t 

same before me. . 
GIVEN under my hand this 28th . ·day of . . Dec. ember · , 19 81. ( .{. .. ,-... I'·«) ~ . •' I . : /i) . 

. ·~· .. .-:.:~c:: ... ~.C;;A. ... . l.::·:~v~ .. , :::~.~ ................. . 
! ... · _) ·. Notf!JY Puohc as afores~id. 
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... 

.J. Gorc,.....,,:)N KtNL, . ...:.L-QE 
ATTORNEY AT LAW 

10410 MAIN STRI!:E:1" 
P. 0, BOX 88 

FAIRP'AX. VIRGINIA 22030 

$ 1 :105·,000.00 · . · · . ~ecember 28, 1981 
value received---------------!---------------.--- pronuse to pay to the order of 

. B.Y tv. CLAY 
sum of ONE HUNDRED FIVE THOUSAND AND N0/100-----------------DOLLA.RS 

interest at 12 per cent, per annum, negotiable ana payable at any bank or t'rust 
ipany or other place designated in l~riting by the holder h~fu~~t offset. 
.I 
._, the maker · and endorser , hereby waive the benefit of our Homestead Exemption 

a ·~o this debt; notJce of maturity, presentment, demand, protest, and notice of protest; and agree 
pay. attorney's fees of 15% of the balance owed (including principal and interest) if it 
· mes nec~sary to place this note in the hands of an attorney for collection. It is further 

a ~ed by the maker and endorser hereof, that upon default of payment of any installment· 
.. eo£, the en~e. ~alance, p~cip:U and interest shall become due and payable. 

· . note is pa:fable in ~nthly installments of at least the sum of $1, 080. 04 , the first · 
i ·ttallment being due and payable on January 28, 1982 and continuing on 
t _. 28th day of·eac~ and every successive month therea~ter until December 

· 2 , 1991 when the entire remaining unpaid balance shall become due and 
p ~able in full~ · .. . · · • 
E ~h installment when so made to be applied first to the payment of 

· i. i :.erest· on .. t~e. amount of princ1pal remaining ut;paid ·and tre balance 
c edited to t~e pr~~cipal • 

. . 

rnus js ro cerdfy dw dUs 11 

C. promissory DOte clcscribed JA a c:er-
deed of uust of cv• date herewith, to 

··J. Gordon Kincheloe & 
ohn T. Kinchelo~ Trustee~ 
ed on 12.4857 acres., . 

Fairfax County, Virgin a 

''J c., . . . , .... ..\ 

Witness the follo~g signature and seal 

........................ :.~~ .. "e..;.'9. ..... bSEALl 
· James L •... Blevins · . 

................. : ............................ ~ ........... ~ .. : ....... ~ .................. (SEAL> 

. Address: ....................•........................................................... : .... .-

t: L/:~ .·\.~~ . . ' .. 
..... :::w ••• ;~.;.i·:.~ • • ... .-.\.~ •• :":;)~~ 

. . • .l'{ota1'}' Public. . / ' ~ ~"'-.. j/, .~· lv Af , "/ ff.. ... , -' ,/ .,. • • • • • •• • ••• •• • •• ..... • •• •• •• • • • ....... • •• ••· • • • ••• •• • .. •• •• .... ••• •• ........... ••• • • .... • ... •••••• • •• ••• 
'!"'7 '··' , •• :..r~ . ..,. r;. ,f::J- .. 
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J. GORDON KINCHELOE ' · 
ATTORNEY AT LAW 

10410 MAIN STRI!:E')" · 

P. o. Box laC 4 0 0 
FAIRF~. VIRGINIA 22030 

$ 100,000.00 April 15, 1982 
For value received - ------ ------ -'--I-- -- -- -------- ---promise to pay to the order of 

MARY W. CLAY 
the stun of ONE HUNDRED THOUSA.ND AND N0/100----------------------DO~ . 
with interest at 12% per cent, per ann~, negotiable and payable at anv, bank or trust 
company or other place designated in writ1ng by the holder hereofff t 

I Wlthout o se . 

And ~~I the maker and endorser , hereby waive the benefit of our Homestead Exemption 
as to this debt; notice· of maturity, presentment, demand, protest, and notice of protest; and agree 
to pay attorney's f~s of 15% of the balance owed •(including principal and interest) if it 
becomes necessary to place this note in the hands of an attorney for collection. It is further 
agreed by the maker and endorser hereof, that upon default of payment of any installment 
hereof, the entire balance, principal and interest shall become due and payable. 

This note is payable in monthly ins~ents of at least the sum of $1,028.62 each including 
interest w~th the first payment bei.ng due on the 15th day of May, 1982, 
and continuing on· the 15th day of each and every successive month there­
after, except that unless the same is sooner paid, the unpaid balance 
shall become due and payable .in ful.l ten years from date. ·Each ·install­
ment when so ~ade to be applied first to the payment of interest on the 
amount of princi.pal remaining unpaid and the balance credited to the 
principal. ·See deed of trust for additional terms. 

"J;"hls_ is to certify thar this is 

the promissory note described ia. a a:r­
taia deed of trUSt of even date herewith, t.o 

Raymond .J. Diaz and 

Witness the following signature and seal 

.... : .................... a .. .-!7!.;:.,;~.~~~~5EALl 
/~lames L. Bl~vins _ Robert G. Mayer 

' T.rustea .................... . :. • .•• .. . .. .. ..... .•..•.... .. ... . ....... •. •. ...•. .. . . •.• .. .• •.. .•.• ( SEAL) 
securecl oa 12.4857 acres · 

~~~15-Jd:uR\· ~~-~~~ • ~x. . . Address: ./%..?..9.Q.rl.{...u.., .. A!?.f..d.#..t!.:y .............. . 
. .. .~ .... t.~~~u..t . .o.:r.:::::..... {!~a. 7 / ~ ~· ; A . tl?2 ~2 0 ~ .I_ • • (1~~: ,/~b71tiur //7, i ?if ... ~ ............ ~l:.~~., ........... : ............ r?..rR ........................ . 
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J)frflt'~!~. 
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C!tiE 1f 6!16 
THIS DEl:.u OF TRUST made this l"Sth day of April, 1982, by and 

between JAMES L. BLEVINS, hereinafter referred-to as grantor; 

. and RAYMOND J. DIAZ ·and ROBERT G. MAYER, TRUSTEES, both residents 

of Fairfax County, Virginia, hereinafter referred to as grantees; 

WITNESSETH that for and in consideration of the sum of 

$10.00, cash in hand paid, and other good and valuable considera-

tions, the receipt of which is hereby acknowledged, the grantor 

d9es ~ereby grant, bargain, sell and convey, with GENERAL WARRANT 

OF·TITLE, unto the grantees, all of that certain tract or parcel 

of land with ~ts improvements and appurtenances, located in 

Fairfax.County, Virginia, on the North side of Lee Highway(Route 
•·" 

#29-211) containing 12.4857 acres as duly platted with instrument 

recorded August 11, 1960 in Deed Book 1917, at page 666 among the 

Fairfax County, Virginia land records, and being the same land 

acquired by the grantor by deed of Mary W. Clay by deed dated 

April 15, 1982 and duly recorded immediately pr.ior here.to. 

'REF~RENCE is hereby made to said plat and deeq for a.further 

and more particular description of the iand hereby conve~d. 

IN TRUST, however, to secure the prompt payment of one 

certain negotiable, promissory note bearing even date herewith 

drawn by James L. Blevins and payable to the order of Mary W. 

Clay in the principal· sum of $100,000.00 and bearing interest at 

the rate of 12% per annum payable in monthly installments of 

$1,028.62, the first installment being due and payable on May 15, 
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1982 and continuing on the 15th day of each and every successive 

month thereafter, ~xcept that unless the same is. sooner paid, the 

unpaid balance shall become due and payable in full ten years 

from date. 

The note shall be payable at any bank or trust company or 

other place designated by the noteholder. 

Curtails and releases ·- As long as· the purchase money note is ir. 
good standing, upoR grantor's payment to beneficiary pursuant to the 
sc~edule below, beneficiary shall release from the lien of the -
deed of trust the acreage· requested based on the following agreed 
values. 

a. Land ~oned commercial - Fifteen Thousand and No/100 Dolla s 
($15,000:00) per acre. 

b. Land zoned industrial or residential - Ten Thousand and 
No/100 Dollars ($10,000.00) per acre. 

Beneficary agrees to release acreage selected by grantor in 
accordance with th~ above schedule, and release the same from the 
deed of trust upon receipt of one hundred ten (110.0%) percent of 
the amount delineated above per acre or portion thereof. Land to 
be released shall only be released on a pro-rated basis.with 
respec~·to the frontage on Route 29. That is to say, if one-tenth 
(1/lOth) of the property is to be released upon payment of curtail 
in accordance with the above terms then only one-tenth (1/lOth) of 
the frQntage on Route 29-211 shall be rele~sed thereby. 

Grantor shall only be entitled to the release of contigu-:lus 
acreage f~om the lien of the deed of trust, the first portion 
shall be at grantor's election. 

. SAID INDEBTEDNESS SHALL BECOME DUE AND PAYABLE UPON SUBSEQUE~ 
SALE OR TRANSFER OF TITLE OR OF ANY·INTEREST ON THE PRO.PERTY. (TH,S 
PARAGRAPH SHALL NOT APPLY TO PARTIAL SALES OF LAND PER PARTIAL 
RELEASE CLAUSE ABOVE). . . . . · 

uranr:or -:naJ.J. nave the r~ght to p· .,ay. ~.aJ.Cl: 9.q,t.r:;. ~o. ~a .. r~~ 
·or in full~~ any·time without penalty. ··· · .... · '· · _, __ .,. ... 

This_· deed of trust represents deferred purchase money. 

The said grantors covenant to pay the debts hereby secured, and, during the continu­
ance of this trust, to pay inunediately all taxes, levies and assessments on said premises 
when they first become due, and to k_eep the improvements thereon insured against fire 
with extended coverage against other damage with some responsible insurance company, 

for such amount, in such company or companies ~s the beneficiary h~reunder may elect, 
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and to deposit the same With the said beneficiary, properly assigned for the beneficiary's 
protection, and any amount received from said insurance shall be applied in the reduction 
of the deot hereby secured, whether due or not, unless the holder or holders thereof shall 
waive the right to have the same so applied, and the said grantor hereby waives the ben~ 
fit of the homestead exemption as to the debts hereby secured. 

The said grantor covenants to keep the said property in sound condition and good r.e· 
pair; that no act or thing shall be done to depreciate or impair the value of the property 
hereby conveyed during the continuance of this trust, and that the said property shall not 
be transferred or assigned in any manner which will affect the security of the holder or .. 
holders of the indebtedness hereby secured. 

The said grantor covenants that all awnings, door and window screens, mantels, cabi­
nets, linoleum, stoves, shades, blinds, refrigerators, heating system and equipment, wa­
ter heaters, radiator covers, and all plumbing, heating, lighting, cooking ventilating, 
cooling, air-conditioning and refrigerating apparatus and equipment, and each and every 
of the interior improvements and fixtures, movable or immovable, of every kind and 
description, in and upon ~aid land and premises, or used in connection therewith, and all 

·additions and replacements thereto, ·are, and shall be deemed to be fixtures and all shall 
be .an accession to the freehold and a part of the realty, and the same are covered by this 
deed of trust and included in. t~e tenns "land," "real estate" and "premises" wherever 
used herein. 

Wh.enever in this instrument the context so requires, the masculine gender includes the 
feminine and neuter, the singular number includes the plural, and the plural number in­
cludes the singular. 

Whenever more than one grantee are named as Trustees herein, any one of them shall 
have full power to act alone under any provision of this de.ed of trust and any such action 
by one of the Trustees shall have the same force and effect as though all had acted joint­
ly. 

If any action, cause, or suit is filed y.rith regard to the property herein given as se­
curity and the grantee and holder of the note secured, or either of them, are named as 

parties thereto, the grantor agrees to pay a reasonable attorney's fee for them to employ 
c9unsel, or to act for themselves if they be attorneys, for the defense thereof in order to· 
protect the lien and the validity and priority of the lien of this deed of trust and the note 
secured. 

· ~e said granto.r covenants that upon default being made in the payment of the indebt­
edness hereby secured when and as same shall become due and payable, or any installment 
or interest thereon when due, or upon default being made in the payment of any such 
taxes, levies and assessments, or to so insure, or upon defau(t in payment after demand o£ 
any sum or sums advanced by the holder of said indebtedn.ess or any part thereof on ac­
count of any costs, counsel fees or expenses of this trust, or on account of any taxes, assess-
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. ments, liens, del .. of trust, or oth~r encumbrance on sc..c.1land or premises, prior in lien to 
this trust, \\rith interest thereon as set forth in the note sec;ured hereby from the date of ad­
vance (it being hereby agreed that on deiault in payment of said costs, fees, expenses, 
taxes or assessments, or insurance, or expense of litigation, or such prior lien, deed of trust 
or. ~ther encumbrance as· aforesaid, the same may be paid by ~e holder or holders of said 
indebtedness or any part 'thereof, and all sums advanc~d in so doing, with interest as afore­

said, shall forthwith attach as a lien hereunder and be demandable at any time); or upon 
the breach of any of the covenants herein contained; then upon any and every such de­
fault so made the entire balance shall become due and payable, at the option of the holder 

of said indebtedness, and at any time thereafter, upon being requested so to do by the 
holder of any part of said indebtedness, the said grantee shall sell the property hereby 
conveyed a~ public auction for cash, or such other terms as said grantee may deem a~ 
propriate, after advertising the time, terms and place of sale by hand-bills for at least 
eight days prior thereto, or by publication once a week for two successive weeks in some 

newspaper published or circulated in said county, or both, in the discretion of the said 

grantee and shall convey the same to the purchaser thereof, who shall not be required to 

see to the application of the purchase money; and from the proceeds of said sale the said 

grantee shall first pay all proper costs, charges and expenses, all taxes, levies, assess­
ments and insurance premiums paid by any party secured by this trust, or that may be un­
paid, and to retain as compensation a· commission of five per centum upon the gross 
amount of said sale; secondly, pay what may then remain unpaid of the said indebted­
ness, and any sums advanced by ~e holder or holders ~ereof to protect the same as 
aforesaid, and the interest thereon, if any, and attorney fees; and, lastly, pay the remairi­

der, if any, to the said grantor, or his assigns. 

And it is further agreed that if the said property shall be advertised for sale as herein 

provided and not sold, the grantee acting shall be entitled to one-half tb:e commission 
above provided, to be computed on the amount of the debt hereby secured. Except where 
the terms hereof expressly. provide oth~e, this deed of trust·shall: be construed in.ac-. 

cordance with Section 55-59 of the Code of Vll'ginia. · 

Witnes.s the following signature . and seal : 

·········?-~~··¥-~~;,-;~~ (SEAL) . 

................................................................................ {SEAL) 
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, STATE OF ...... Virginia ................. } 
i to wit: 
CoUNTY oF ••... F..ai.tfR-.:K ................... . 

I 

I, the undersigned , a notary public in and for the 
. 

State and County aforesaid, \vhose commission as such will expire on the 

?'r // da~, 195'.S, do hereby certify tluit this day personally 

· appeared before me in my said State and County, James L. Blevins 

whose name is signed to the foregoing and hereun_to aDDex~ deed of trust, 

dated the 15th day of April , 19 82, and who acknowledged the 

same before me. 

GIVEN under my hand this /~~/1' !?.~~~--~-~~ ... : 
yt7·~ "':-i{~i);;i{ji6riC as aforesaid. 
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