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V I R G I N I A: 

CIRCUIT COURT FOR THE COUNTY OF PRINCE WILLIAM 

JEMLD JONES, 

Plaintiff, 

v. 

MARGARET MARY EVANS, 
900 Palmer Drive 
Lorton, Virginia 22019 

Defendant. 

ALSO SERVE: 

NATIONWIDE MUTUAL INSURANCE 
COMPANY 

and 

David R. Smythe, 
Registered Agent 

800 Graves Mill Road 
Lynchburg, Virginia 

24506 

ERIE INSURANCE EXCHANGE 

c/o Secretary of the 
Commonwealth 

9th Street Office 
Building 

Room 1114 
Richmond, Virginia 

23219 
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MOTION FOR JUDGMENT 

COMES NOW plaintiff, Jerald Jones, by counsel, and files 

this his Motion for Judgment against the defendant for the sum 

of THREE HUNDRED THOUSAND DOLLARS ($300,000.00), plus costs, 

based upon the following: 

1. On October 20, 1983, at approximately 3:45p.m., 

plaintiff was operating his vehicle on Route 28 in Prince 
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MOTION FOR JUDGMENT 
Jones v. Evans 

At Law No. 
Page 2 

William County and had brought his vehicle to a stop pre-

paratory to making a lefthand turn. 

2. At the same time and place the defendant negli­

gently operated her 1978 four-door Lincoln sedan so as-to 

cause a chain collision, resulting in a violent crash to the 

rear of plaintiff~s vehcile. 

3. As a direct and proximate result of plaintiff's 

negligence in causing the collision as referred to in Para-, 

graph Two above, .plaintiff was caused to sustain serious 

and permanent injuries; has been prevented from transacting 

his normal business and occupation; has suffered and will 

continue to suffer great pain of body and mind; has sustaine 

permanent disability, deformity and potential loss of earnin 

capacity; has sustained and will continue to sustain loss of 

earnings; has incurred and will incur in the future medical 

bills in an attempt to be cured of his injuries. 

WHEREFORE, plaintiff demands judgment against the defendant 

in the sum of THREE HUNDRED THOUSAND DOLLARS ($300,000.00), plus 

cost of this proceedi~g. 

J. Edward Flournoy, P.C. 
9113 Church Street 
Manassas, Virginia 22110 

R. Craig Jennings, Esq. 
SLENKER, BRANDT, JENNINGS & JOHNSTON 
3026 Javier Road 
Fairfax, Virginia 22031 

Counsel for Plaintiff 
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VIRGINIA·: 

IN THE CIRCUIT COURT OF PRINCE WILLI~M COUNTY 

j.- I 6J.7f 
JERP~D JONES Plaintiff 

vs. 

MARGARET MARY EVANS Defendant 

ANS"~R OF ERIE INSURANCE EXCHANGE 
(") 

9 
~ The Erie Insurance Exchange for Answer to Motion for Judgment 
t; 
0 

~t:: exhibited against it under the above style would respectfully'answer 
s· 
~g and say: 
~~ 
1.1.1"' 

~~ 1. That it denies that it is indebted to the Plaintiff in the 
t:~ 
""> ·d amount sued for or any other amount of money. 

a: 

=~ ~~ 2. That it denies that it provides uninsured moto.rist coverage 
c~ 
.ew §i to the Plaintiff under the facts and circumstances of this case. 

!• ~~ 3. That it denies the allegations-contained in nurobered 
~ 

,.... 
x paragraphs 1, 2, and 3 of the said Motion for Judgment. g 
0 
~ 4. That it would specifically allege that the Plaintiff himself 

was guilty of negligence contributing to cause the accident in question 

and accordingly, Erie Insurance Exchange will rely upon the defense 

of contributory negligence. 

c.o ~-~~ ~pat no notice of the accident in question has ever been 
0 '·-:;.)o'~,:. ~-"' 

'--- •• :.J • 

~gi~ ~;~ Erie Insurance Exchange by Jerald Jones except service 

U~~f the~~~ for Judgment which was received nearly two years from 

::ih~da~~~~the accident. Accordingly, the Plaintiff, Jerald Jones, lJ UJ :"".J;:;:! I 

~a~o~~mJlied with the terms of his insurance policy with the Erie 
f:?. ~~a c; 

Ins~raR~ Exchange. 
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WHEREFORE·, :the Erie Insurance Exchange respectfully prays that 

it be dismissed with its costs. 

Respectfully, 

Russell H. Roberts 
~ ROBERTS & ASHBY 
~ P. o. Box 7166 
~ Fredericksburg, VA 22404 
a ...... 

~-

s• 
~~ 
~~ 
u.aN 
~~ 
0~ 
I:~ 
~> 

·d a: 
~~ 
ii~ 
~~ 
aiW ,c 
t:~ 
WLL 

~: 
co 
...... 

~ 
CD 

0 
a.: 

CERTIFICATE 

I hereby certify that·a true copy of the foregoing was mailed 

postage prepaid this 4th day of September, 1985, to J. Edward Flournoy, 

Attorney at Law, 9113 Church St., Manassas, VA 22110; R. Craig Jennings, 

Slenk~r, Brandt, Jennings & Johnston, 3026 Javier Rd., Fairfax, VA 22031 

and to David R. Smyth, 800 Graves Mill Road, Lynchburg, VA 24506. 
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LAW OFFICES 

SLENKER, BRANDT, 

JENNINGS & JOHNSTON 

3026 JAVIER ROAD 

FAIRFAX, VIRGINIA 22031 

(703) 849-8600 

BX 0 I 2 I PG I 6 9 7 

IN THE CIRCUIT COURT OF PRINCE WILLIAM COUNTY 

JERALD JONES, ] 
] 

Plaintiff, ] 
] 

v. ] 
] At Law No. 16278 

MARGARET MARY EVANS, ] 
] 

Defendant. ] 

0 R D E R 

THIS MAT'rER came before ·che Court this day upon agreement 

of the parties to correct Paragraph 3 of plaintiff's Motion for 

Judgment filed herein by changing the last word appear~ng in the 

first line of that paragraph from "plaintiff's" to "defendant's" 

and 

IT APPEARING TO THE COURT that the Motion should be granted 

and that the correction should be considered made; it is there-

fore 

SO ORDERED. 

AND THIS MATTER IS CONTINUED. 

ENTERED this f~ day of Od6-e.r-, 1985. 

SEEN AND AGREED: 

MILLER, MILLER & KEARNEY. 

By: 
Lowr· J. Miller, Counsel for Defen­

danta Eva•s ~ Nationwide Mutual 
Insurance Company 

SLENKER, BRANDT, JENNINGS & JOHNSTON 

By: ~ \~ 
R. ~ Jenn[ngsOc'Oii~i:sel for 

Plaintiff Jones 
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AWOFFICES 

·~KER. BRANOT, 

~GS & JOHNSTON 

i JAVIER ROAO 

X, VIRGINIA 22031 

03) 849-8600 

, 
\.. 

APPENDIX A 

V I R G I N I A : 

IN THE CIRCUIT COURT OF PRINCE WILLIAM COUNTY 

JERALD JONES 

Plaintiff,: 

v. AT LAW NO. 16278 

MARGARET MARY EVANS, et al. 

Defendants: 

REQUEST FOR ADMISSIONS 

TO: Erie Insurance Company 
c/o Russell H. Roberts 
Roberts & Ashby 
P.O. Box 7166 
Fredericksburg, VA 22404 

COMES NOW the Plaintiff, by counsel, and pursuant 

to Rule 4:11 of the Rules of the Supreme Court of Virginia 

calls upon the Defendant to answer separately and in writing, 

on or before twenty-one (21) days after service of the 

request, the below identified requests for admission. 

If objection is made, the reasons therefor shall be stated. 

The answer shall specifically deny the matter or set forth 

in detail the reasons why the answering party cannot truthfully 

admit or deny the matter. If any portion of an individual 

request for admission is denied, please identify what portion 

of the request is admitted, what portion of the request 

is denied and state the reasons for said denial. 

6 
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LAW OFFICES 

SLENKER. BRANDT. 

JENNINGS & JOHNSTON 

3026 JAVIER ROAO 

AIRFAX, VIRGINIA 22031 

(703) &19-8600 

\, 

In ~ccordance with the foregoing and Rule 4:11, it 

is requested that you admit that: 

1. Jerald Jones was involved in an automobile accident 

on 10/20/83 on Nokesville Road, south of Vint Hill Road 

wherein his vehicle was struck in the rear by Lela Lyon's 

vehicle who was struck in the rear by Deborah Tolson's 

vehicle who was struck in the rear by Margaret Evans. 

2. The accident was proximately caused by the negligence 

of Margaret Evans. 

3. Mr. Jones was lawfully stopped preparatory to· 

making a left·hand turn at the time that he was struck 

and that he was not contributorily negligent. 

4. Margaret Evans was charged on the date of the 

accident with reckless driving, failure to keep her vehicle 

under control and bad brakes (See Attached Exhibit #1). 

5. Margaret Evans pleaded guilty to reckless driving. 

6. Margaret Evans pleaded guilty to improper driving. 

7. Margaret Evans was convicted of improper driving. 

a. Attached Exhibit #1 is authentic. 

' 9. Attached Exhibit il is admissible. 

10. As· a proximate result of Margaret Evans' negligence 

in causing the accident on 10/20/83, Jerald Jones sustained 

a herniated lumbar disc. 

11. Prior to 10/20/83 Jerald Jones had never experienced 

any back problems, diseases or injuries. 

-2-
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LAW OFFICES 

SLENKER. BRANDT. 

. JENNINGS & JOHNSTON 

3026 JAVIER ROAD 

I FAIRFAX. VIRGIN~ 22031 

(103) 849-8600 

12. As a result of the herniated disc proximately 

caused by Margaret Evans' negligence, Jerald Jones was 

caused to undergo a decompression L4-Sl and arthrodesis 

L4-S2. 

13. Mr. Jones underwent the procedure mentioned in 

#10 above at the National Orthopaedic & Rehabilitation 

Hospital from 11/13/84 to 11/30/84 in an attempt to be 

cured of the injuries proximately caused by the collision. 

14. The total cost of the procedure from National 

Orthopaedic & Rehabilitation Hospital which was QOth ~easonable 

and necessary was $6,246.45. 

15. In an attempt to be cured of the injuries sustained 

as a proximate result of the collision, Mr. Jones was also 

treated at National Orthopaedic & Rehabilitation Hospital 

from 11/14/83 to 11/19/83. 

16. The charge for the hospitalization referred to 

in ilS above, which was both reasonable and necessary, 

was $1,308.69. 

17. In an attempt to be cured of the injuries sustained 

as a proximate result of the collision, Mr. Jones was admitted 

to National Orthop~edic & Rehabilitation Hospital from 

11/28/83 to 12/10/83 with a diagnosis of herniation nucleus 

pulposus LS-51. 

18. The charge for the hospitalization referred to 

in #17 above, which was both reasonable and necessary, 

was $4,121.83. 

-3-
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lAW OFFICES 

SLENKER. BRANDT, 

' JENNINGS & JOHNSTON. 

3028 JAVIER ROAD 

FAIRFAX. VIRGINIA 22031 

(703) 849-8600 

, ... 

19. In an attempt to be cured of the injuries sustained 

as a proximate result of the collision, Mr. Jones received 

x-rays from the Northern Virginia Clinics on 11/13/84 and 

a myelogram on 11/14/84. 

20. The cost for the radiologic procedures mentioned 

in #19 above, which was both reasonable and necessary, 

was $98.00. 

21. In an attempt to be cured of the injuries sustained 

as a proximate result ·of the collision~ Mr. Jones received 

x-rays from the Northern Virginia Clinics on 12/6/83 ~nd 

a myelogram on 12/1/83. 

22. The cost for the radiologic procedures mentioned 

in #21 above, which was both reasonable and necessary, 

was $98.00. 

23. In an· attempt to be cured of injuries sustained 

as a proximate result of the coll~sion, Mr. Jones received 

medical care·and treatment from the Rehabilitation Medicine 

Center of Northern from 11/15/83 to 10/10/84. 

24. The cost of the care and treatment mentioned 

in #23 which was both reasonable and necessary was $580 •. 00. 

25. In an attempt to be cured of the injuries sustained 

as a proximate result of t~e collision and incident to 

the procedure mentioned in request #10, Mr. Jones received 

anesthesia from Anesthesia Group Service on 11/16/84. 

26. The cost for the equipment and services from 

Anesthesia Group Service.which was both reasonable and 

-4-
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LAW OFFICES 

St.ENKER, BRANDT, 

I JENNINGS & JOHNSTON 

I 3026 JAVIER ROAD 

FAIRFAX, VIRGINIA 22031 

(703) 849-8600 

' 

necessary was $616.00. 

27. In an attempt to be cured of injuries sustained 

as a proximate result of the collision, Mr. Jones received 

orthotics and other medical care from National Orthopaedic. 

& Rehabilitation Hospital on 11/10/83, 9/18/84, 10/18/84, 

10/26/84 and 5/23/85. 

28. That the charges for the treatment and orthotics 

referred to in #27, which were both reasonable and necessary, 

are as follows: 

a) 11/10/83 $214.00 

b) 09/18/84 $284.00 

c) 10/18/84 $ 62.00 

10/26/84 $236.00 

d) 05/23/84 $ 36.00 

29. In an attempt to be cured of injuries sustained 

-as a ·proximate result of the collision, Mr. Jones was treated 

by Dr. H.R. Noer. 

30. The cost· for treatment rendered by Dr. Noer, 

which was both reasonable and necessary, was $4,047.00. 

31. In an attempt to be cured of injuries sustained 

as a proximate result of the collision, Mr. Jones was treated 

for pain in his lower back on 10/21/83 at the Prince William 

Hospital Emergency Room. 

32. The cost of the medical treatment referred to 

in #31 above, which was both reasonable and necessary, 

was $219.70. 

-5-
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LAW OFFICES 

SLENKER, BRANDT. 

JENNINGS & JOHNSTON . 

3026 JAVIER ROAO 

FAIRFAX, VIRGINIA 22031 
·_) 

(703) 84~8600 

.... 

33. In an attempt to be cured o~ injuries sustained 

as a result of the collision, Mr. Jones was treated by 

Dr. Engh at the Anderson Clinic from 10/26/83 through 6/8/84. 

34. The cost of the treatment referred to in #33 

above, which was both reasonable and necessary, was $434.00. 

35. In an attempt to be cured of injuries sustained 

as a proximate result of the collision, Mr. Jones was treated 

at Arlington Hospital on 11/30/84. 

36. The cost of the treatment referred to in #35, 

which was both reasonable and necessary was $295.00 •. 

37. In an attempt to be cured of injuries sustained 

as a proximate result of the collision, Mr. Jones received 

x-rays on 11/30/83 from Virginia Radiological Associates. 

38. The cost for the treatment in request #37, which 

was both reasonable and necessary, was $103.00. 

39. In an attempt to be cur~d of injuries sustained 

as a proximate result of the collision, Mr. Jones was prescribed 

and did purchase medications. 

40. The cost of the medications referred to in i39 

above, which was both 

J. Edward Flournoy, P.C. 
9113 Church _Street 
Manassas, VA 22110 

R. Craig Jennings, Esquire 
SLENKER, BRANDT, JENNINGS & JOHNSTON 
3026 Javier Road 
Fairfax, VA 22031 

Counsel for Plaintiff :11. 
-6-

was $551.52. 



.. 

, ..... 

LAW OFFICES 

•• ENKER. BRANDT, 

;~INGS & JOHNSTON 

)26 JAVIER ROAD 

'FAX. VIRGINIA 22031 

(703) 849-8600 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a copy of the foregoing was 
mailed, postage prepaid, this (&~day of December, 1985 
to: Lowry J. Miller, Esquire, Esquire, 2701 N. Pershing 
Drive, Arlington, VA 22201; Russell H. Roberts, Esquire, 
P.O. Box 7166, Fredericksburg, V 22404; and to Margaret 
Mary Evans, 7911 Meadow Court, i..-.M VA 22110. 

/ 
I 

1~--=-----:------f----T-1"--~ 
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VIRGINIA: 

IN THE CIRCUIT COURT OF PRINCE WILLIAM COUNTY 

JERALD JONES 

vs. 

MARGARET MARY EVANS , et al 

) 
) 

Plaintiff ) 
) 
) 
) 
) 
) 

Defendants ) 

AT LA't'1 NC. 16278 

• RESPONSE TO REQUEST FOR ADMISSIONS 

The Def~ndant, Erie Insurance Company, for Answer to Re~uest 

for Admissions, would answer and say: 

1 •. Thatit denies numbered paragraphs 2, 3, 5, and 9 through 40 

of the said Request for Admissions. 

2. That it admits numbered paragraphs!, 4, 6, 7, and 8 of the 

said Request for Admissions. 
t:l •."";) 

::I~~J~~· 
·) Of Counsel . · _ :· 

ROBERTS & ASHBY 
P. o. Box 7166 
Fredericksburg, VA 22404 

CERTIFICATE 

.. 

.--. .... _: ... ,_,_ 
'--· 

.. ·~ .. '\ 

J 

I hereby certify t~at a true copy of the foregoing was mailed 

postage prepaid this 19th day of December, 1985 to Lowry J. Miller, 

2701 North Pershing Dr., Arlington, VA 22201; J. Edward Flournoy, 

9113 Church St., Manassas, VA 22110; and R. Craig Jennings, 3026 

Javier Rd., Fairfax, VA 22031. 
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i~~f' - ORIGINAL -

. VIRGINIA-:;.:. 

-· 

.. 

...... · .. , IN THE CIRCUIT COURT FOR PRI'NCE 

- - - - - - - - - -x 

JERALD JONES, : 

Plaintiff, 

vs. 

MARGl\RET MARY EVA.l\IS, 

Defendant. : 

- - - - - - - - - - - -x 

.. 

M~~assas, Virginia 

Tuesday, January 21, 1986 

The proceed~ngs commenced at 10:00 o'clock a.m. 

BEFORE: ... 

THE HONORABLE jur_;. 

l:.PPEAHli.N'CES : 

H. SELWYN SMITH,~ a 

~\.. ·-...;.. 

, . ..• 

CR.!\IC R. JEN>J l~.::.Gs, ::~SC~., -=~~-·- .! :-:AFJ\ ~Tee~· R'l1HY, ESQ., 
Slenker, Brandt, ~1e .. 1ni:H_T:; ti ,To~:nstnr~., 1026 
,Jcv·ier Road, .Fa:i.r;:a.:<, v:.·,_·qi.~:Lc. 2L031, a~.il. 

.. ~ . 
.;;. ,J. Io~DtvARD FLOU~.KOY, ESQ., 9ll7 Church Street, 

~anasnas, v.:.rgl.:1ia ~::110, co~.1~1.sel for thP. 
·-· 

~. Plaintiff; 
'· -.··. 
RTJSSELL H. FODERTS, ESt,::.., l~o·l~(·.:::cts L< A:-;hby, 1014 

Pri!1Ci~ Ed't·rc.rd Street, F~:.- ·.!G r i c}":.sbnrq , Virginia 
22401, co•.1nsr~l fo~· the 1:·::!.··· -~r~;i::t. 
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.. .. : _;.!' 
I N D E X 1 . ~ 

',: .......... ·. ~ ------
:: .... :. 0 ~ :'. ~ _: ••• ::~·: .. . .. ,. ...... ''! 

2 ' . ~· .. : .... · ... ·,:·:·. .. 

3 PLAINTIFF'S WITNESSES DIRECT CROSS REDIRECT 

4 Deborah Tolson 47 

5 James Hermer 51 54 

6 G. w. Bodmer 57 

7 Elmer s. Jones, Jr. 62 69 71 

8 J. Lee Buckley 72 77 

9 Ruth Anderson 79 .. 

10 Colleen Jones 86 ·-.'. .. 
· . .-: ... 

<· ..... ~· 
11 Victoria Lynn Emperton 97 

12 Gerard Engh, M.D. 102 126 133 

13 H. Rolf Noer, M.D. 137 156 

14 Jerald Jones 165 189 

15 

16 EXHIBITS 

1i PLAINTIFF'S FOR IDENT • IN EVID. 
. . 

18 No. 1 (C9PY of traffic 61 61 
summons) 

19 
:• 

(Ledger time No. 2 of off) 83 83 
20 

No. 3 (Ledger of overtime as 85 
21 for Mr. Estes) 

22 No. 4 (Curriculum Vitae of 124 124 
Dr. Eng h) 

23 

15 'Deo Reporting 
17031 7S I ·00 I 3 
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1 ...... IN D EX {cont.} 
'". ; 

.. 
2 

3 EXHIBITS (cont.) 

4 PLAINTIFF'S (cont.) FOR IDENT. IN EVID. 

5 , No. 5 (Dr. Engh's bill) 125 125 

6 No. 6 (Curriculum Vitae of 138 138 
Dr. Noer) 

7 
No. 7 (Medical bills) 191 191 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 
'· 

20 

:!1 

:!2 

:2a 

16fDeo Reporting 
17031 75 1 ·00 I 3 



GERARD ENGH, l\I.D. DIRECT 

102 

• 1 MR. JENNINGS·: Why don • t I play the doctor, and 

2 Miss McCarthy can play· me. He can play Lowry Miller. 

3 MR. ROBERTS: I've done that before, too.-

4 (Whereupon, the j"ury returne.d to the jury b_ox.) 

5 THE COURT: Mr. Jenn~~gs, if you will take· the 

6 witness stand then. 

7 Ladies and gentlemen of the jury, this .is.a de 

8 bene esse deposition. I made a comment about it earlier. 

g· Mr. Jennings is going to take the part· of Dr. Engh •. r Mis~ 

10 McCarthy is going to take the part of Mr. Jennings, who ·was ... 

11 asking the questions on that occasion •. 

·~· 12 The witness had been dulv sworn and he would hatre 
. ... . . -. 

13 testified in answer to the questions that were propounded. t~ 
:· 

14 him as will be read back to ·you at this time •. 

15 
Whereupo·n, 

16 
GERARD ENGH, M.D., 

17 was called as a· witness by and on behalf of the Plaintiff, 

18· by de bene esse deposition, and was examined and testified. 

· as follows: 19. 

20 DIRECT·EXAMINATION 

.· 21 ··· BY MI~S Mc<;:ARTHY! 

·: 22 Q ·Doc~or, would you. te~l the ladies and gentlemen 

·•·· .. 23 . -~+'the· jury your. name, plea.se, and your profession. 

... 
~ ... -.- . .. .. 

. ·:. 
1111leo Reporting 

• C703l 7!51·00t3 



GERARD ENG H, l\l.D. DIRECT 

103 

• 1 
A My name is Gerard·-Anderson Engh. I'm an orthopedic 

\ 2 
surgeon •. 

3 Q Dr. Engh,. where do you practice? 

4 A At 2465 Army Navy Drive, Arlington, Virginia. 

5 Q Where did you attend medical school, sir? 

6 A At the University of Virginia. 

7 Q What year did you graduate? 

8 A 1966. 

9 Q Following graduation, could you briefly tell us · 

10 the extent of your further medical training? 

11 A Yes. I spent five years in internship and re~id'erici 

• 12 in orthopedic surgery at Yale New Haven Hospital, in New 

13 Haven, Connecticut. 

14 Q Did you say the residency training was in orthop.edJ.~ 

15 surgery? 

16 A At Yale New Haven Medical. Center, New Haven, 

17 Connecticut. 

18 Q Following your residency, Dr. Engh, where did you 

19 go or what did you do after that? 

20 A I spent. two years as a· Ma]or· in the Medical Corps 

21 at Fort B~lvoir, and I began my:private practice of· ortho-

22 ·pedics 'in 1973 at Anderson Clinic in Arlington, Virginia. 
... _ • 23 Q. Have you been engaged in orthopedic surgery since 

. . _': 
.. · .. 

·•-:·: 

.. 18 'Deo Reporting 
1703) 751·00 13 



..... ~ 

GERARD ENGH, i.\I.D. ~ DIRECT 

104 • 1 1973 in Arlington up to the present time? 

2 A Yes, sir. 

3 MISS McCARTHY: Does anyone have any questions on 

4 Dr. Engh's qualifications? 

5 MR. ROBERTS: No questions. 

6 BY MISS McCARTHY: 

7 Q Your secretary, I understand it, is bringing up 

8 your c.v., so I will have you identify that when she comes~ 

9 A Yes, sir. 

10 Q Dr. Engh, do you know Jerald Jones? 

11 A Yes, I do. 

• 12 Q Do you know him as a patient? 

13 
A Yes, sir. I've seen Mr. Jones on a-number of 

14 occasions as a patient. 

15 
Q Can you tell me when the first time that you.saw 

16 him as a patient would have been, Doctor? 

17 A I saw him for the first time as a pat~ent on 

18 October 26, 1983. 

19 Q Have you known Mr. Jones prior to October of '83 in 

·20 a category not as a patient? 

21 A Yes, sir. I have a farm'in Prince William County, 

22 and Mr·. ·Jones' brother is my farm manager. And I have known •· .. _ .. ··.··· 
. ·.:. . 23 Mr. ·Jerald Jones probabJ.y. for fifteen years • 

. . .. : . ... . . . ... .•' 

'Deo Reporting 19 170317!51·0013 



GERARD ENGH,.·M.D~ DIRECT. -: 

105 • 1 Q When you said you saw him on October 26th, 1983, 

2 where would that have been? 

3 A That was here at Anderson Clinic. 

4 Q For what purpose did you see him? Why was he 

5 here? 

6 A Well, Mr. Jones was seen here because of problems 

7 of pain in his back, hip, and leg. I had actually seen him 

s at my farm a few days before, when. he came to me.:relating. 

9 that he was having problems of pain following an automobile · 

10 accident. And I asked him to make an appointment at my _ 

11 office so I could evaluate him. 

• 12 Q Did you take a history from him when you .saw him 

13 
here at Anderson Clinic on October 26 of 19!3? 

14 A Yes, sir, I did. 

15 Q What history did he give you, Dr. Engh? 

16 A He related he was working a job for Northern 

17 Virginia Electric Gompany and he was in a company truck and 

18 was struck from· behind. I believe he related that he was the 

19· fourth vehicle in a collision at that time. 

20 Q Did he tell you what date that had occurred on? 

21 A The date. of that injury he said was ·October 20, 

?l 1983 • 
• 0 •• .,_ 

23 Q Did he give you any further history. about any 

2o'Deo Reporting 
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• 1 problems that had happened after that accident? 

2 A Yes, sir. He related that one hour after that 

3 ·accident he began experiencing pain in his back, hip, and. 

4 right leg. The following day he went to the Prince William 

5 Emergency Room, where x-rays and medication was instituted~ 

6 
And he was referred to an orthopedic su~geon at that tim~. 

7 Q Did you ask him whether he had any physical 

8 
complaints at the time that you saw him? 

9 
A Yes, sir. On my initial visit in questionlng him 

10 
about his complaints, he related that he had continued to have·: 

11 
pain off and on since the accident. He related that he had 

• 12 
particular problems sitting on h~s right side,· with pain in 

13 
the buttocks area. He related that he found sitting to be 

14 
the most uncomfortable positi?n for him. And the most· 

15 
comfortable was a beach chair or recli~ing type of.position. 

16 
He related difficulty sleeping at night, requiring him to get 

Fl 
up, and as he described it, lean:· against a bean· bag type 

18 
of chair to relieve his pain. He stated· .the. medication was 

19 
definitely benefitting him, but as soon as he would-stop 

. 20 taking any medication, that there would be increasingly 

21 severe pain in the buttocks and the leg. 

22 Q Did you inquire,rDr. Enqh., concerning any prior 

..... 23. his~ory of problems with respect to Mr. Jones? 

21 'Deo Reporting 
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• 1 
A I'm sorry. Any prior history of problems? 

2 
Q I believe that's what I asked, sir, yes. 

3 A Yes. I asked him if he· had any previous problems 

4 with his back. He related that he had not. And I have.knoWT 

5 Mr. Jones for many, many years, and have been unaware of any 

6 back probleros with this individual. 

7 
Q Knowing him for many, many years, can you tell us· 

8 the state of his health as far as you could determine as a 

9 
doctor? 

10 A Well, Mr. Jones was a very stron~ individual. I 

11 think you -- what you might call a bull~ And I think he 

•• 12 featured himself as such. He was always an individual that 

13 
was challenged by a heavy bag of feed or a heavy job at > 

14 
work. He would help us off and on on occasion at our farm 

15 
with heavy type of work. A. lot of heavy lifting, a lot of 

16 
work with livestock. · In fact, he was physically very, very 

17 
strong in everything he undertook. 

18 
Q Did you conduct a physical examination of Mr. Jones 

19 on that visit of October 26th here at the clinic? 

·20 A Yes, I did. 

21 
Q Would you te . .Ll the ladies and gentlemen of the 

... 22 
jury what that examination disclosed? 

• 23 A Well, the most notabl.e .asp~ct of the exam was a 

2~eo··Reporting 
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108; • l great deal of muscle spasm in this gentleman's back. He 

2 stood with a rigid posture, .could not bend symetrically, had 

3 tenderness in the lower lumbar area, and a strongly positive 

4 straight leg raising test on the right side with the· pain 

5 radiating into the thigh and calf·area. There was no reflex 

6 deficit to his exam at that time. His strength was satis-· 

7 factory in the lower extremities, and his .sensa~:. ~x~ination 

8 was unremarkable. 

9 Q What, Doctor, if any significance, attaches to 

10 those things that you did find, such as t~e spasm and· the 

. 11. tenderness and the leg raising and so forth? 

••• 12 A Well, I think they. supported the· fact:·that this 
. ~.=· 

13 

. . 
gentleman was, indeed, in consi4erable pain. at that time •. :-' · 

14 
They did not tell us for sure if there was pr~ssure.,on ·the 

.. 
. . 

15 
sciatic nerve, but certainly the positive straight.leg rai~-

16 
ing test and positive flip side with pain radiating into. the 

17 right leg was strongly suggestive that there was a~ least. 

18 . irritation of the sciatic nerve; if not pressure on it at 

that time. 
. . 

:' ·, 20 Q Do you have an impres~ion or a diagnosis based· 

... . .. 21' upon-reasonable medical certainty·as to what his condition . 
.. : ... , 

.. 22. ·was. ·as of the daY: of that ev_alu~tion? . 
.... .. 

. 23 .· . A It w~··.my: impression ,'el.ther that he. had a- dis~ 
-~· . ~ .. . . . "; ··.· . . 

.•,. . . :· , . .; ·~ ·-
-.. . ·.· .· . .. '... !., ~ '• ••• • .... ;, .. ,. 

.. ·. ~ .. ·· .•. 
•t . 
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herniation from this accident, or possibly bruising of the 

2 sciatic nerve in the buttocks area. 

3 Q Dr. Engh, did you make any recommendation or did 

4 you have any recommendations to be made concerning the care 

5 and treatment of Mr. Jones following that visit? 

6 A Yes. It was my recommendation that he remain in 

7 strict bed rest at home, with medications, primarily anti-

8 inflammatory medication and be re-evaluated in ten days. 

9 Q Did you prescribe medication for him, sir? 

10 A Yes, sir. 

11 Q Do you remember what. it was? 

12 A Yes. It was an anti-inflammatory medicine, 

13 Clinoril, and a pain medication, a Tylenol Number 3. 

14 

15 

16 

17 

18 ° 

19 

20 

. 21 

22 °. 

23 

Q When would you have next seen Mr. Jones, Dr. Engh? 

A He was next seen in the office November 3, 1983. 

Q What symptoms or complaints did he present with on 

that occasion? 

A The symptoms were essentially unchanged. Pain in 

the buttocks area primarily, pain aggravated by sitting: 

Q 

A 

Q 

A 

·. . , ... 

Did you examine Mr. Jones on that occasion?. 

Y~s, ~ir, I did. 
.. 

What·· ·aid:'~~~t~ ~xami:n:ation reveal?. 
. ... · ·.• .. 

rt was essenti~~~y unchanged.· Continued positive 

..· 0 ._; --~· ;~· ~-
~ 

.. 

.. 
' . ... · ·· .. · . 
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l straight leg raising test and muscle spasm in the lumbar 

2 area. 

3 Q Did you prescribe any type of treatment for Mr. 

4 Jones on that occasion? 

5 A Yes, sir. I injected an area of focal tenderness 

6 in the glut~al region with anti-inflammatory medication, a 

7 steroid preparation, and advised him to continue to rest at 

8 home. 

9 Q When you say you injected the gluteal area, would 

. 10 you tell the ladies and gentlemen of the jury what area of 

ll the body that is? • 12 A This is the buttocks area. The area. of tenderness 

13 that The patient had a focal area that was extremely 

14 sensitive to any pressure. And what I was trying to accom- · 

15 plish here was reduce any focal inflammation in/and around 

16 the sciatic nerve in that area. 

17 Q Did you consider that injection as being necessary 

18 for the proper care of that patient? 

19 A Yes, sir. 

20 Q Did YQU make· any othe~ recommendation concerning 
. 

21 the. care and .-:tre~~ent .. o~ _Mr ... Jpnes at that ;POint'? 

22 · ·A .. ···Yes • .I suggested that if his pain did not improve, 
,· 

••••• 23 that I ·w6uld ·:like ;tq. get .a ~econd opinion by Dr. Mondall. .. ~. : , .. : . . .. . . . 

... . . . . . . . ·~ .. 
. .· .. 
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• 1 
. 

Q Did you arrange for any evaluation or examination 

2 by Mr. Mondall at that time? 

3 A Yes. We -- Through my office, we scheduled Mr. 

4 Jones to see Dr. Mondall. And he did see him and electrical 

5 testing was performed on November 10 of 1983. 

6 Q M1en you say electrical test~ng was performed, can 

7 you tell the ladies and gentlemen of the jury what that was? 

8 A Yes. It was a test to evaluate the function. of the 

9 components of the sciatic nerve to the lower.extre~ities~ and 
. . 

10 the·muscles of the lower extremities to d~termine if there 

11 was irritability of the nerves going to th~ lower. legs·.· 

• 12 Q Were the resu.Lts of that test furnished· to you,. Dr. 

13 Engh?_ 

14 A Yes. 

15 Q Is that in writing? 

16 
A Yes, it is; 

17 
Q What did that test denote? 

18 
A They indicated minimal· evidence of membrane irrita-

19 bility in·the right lumbar perispinal muscles supplied by.the 
• • "':I' •• 

20 
L-4 and L-5 nerve ~6Qts. ·And. the interpretation of these 

21 
studies, was. suggestive o~ a·:. milcr .irrita:tian of the right L-4,. 

... : . . .. . .· : . . . ~ \ ·~ ~ . ~ . . 

22 
5 pos.te~i<?.~ pZ:iiaary Ja~i-... ,inJJ.erv~t~d.- musculature. 

~- .•. · . 23- Q · ·Who.conducted .that elec-trical test that you.just .· \ ... : . 
.• ~ ·-· 

. . -· . 
. . . 
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mentioned? 

A Dr. Mondall. 

Q As a result of that testing done by Dr. Mondall, 

did you make any further recommendations or take any action 

with respect to the care and treatment of Mr. Jones? 

A Not specifically at that time. In other words, 

when the electrical testing was done, I did not see the 

patient on.that occasion. But I did have continued communi-

cation with the patient, not seeing him again in the office, 

but by telephone. 

Q Did there come a time when Mr. Jones entered ·the 

hospital? 

A Yes, sir. He was has pi tali zed four days after·. that . 

electrical study was performed under my care. 

Q Who recommended that he go in the hospital? 

A I did. 

And again, that was after receiving the results of 

Dr. Mondali' ~~.tests., . and because of the patient's cont~nued 

·. . ~ 

compla*n~s of pain at· home at bed. rest. 
' .. 

Q ~- • ~a.t hospital. ~s .·he .P\:lt·- in,· or. Engh? 
. . : . 

•.• - ~~ .... o a 
0 

'•, 

A ·· We admitted him to the National Hospital for 
. .•. 

Orthopedics...·.' · , . ~ :·· . .. .,.. ·-:· ... ..,. ~ -:. ~ 

' -
•'· 

Q · · Did you .. consider that admission necessary for· the· 

27· 'Deo Reporting 
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1 proper care· and treatment of Mr·. Jones? 

2 A Yes, sir. 

3· Q What treatment did Mr. Jones receive while he was 

4 in the hospital; sir? 

5 A We placed him at bed rest. We tried some pelvic 

6 traction on him. We again tried local steroid injections 

7 in the tender point areas. He did improve during this 

8 hospitalization to the point where we thought .we could 

9 continue him on outpatient care. And we again, after·five 

10 days, in the hospital, referred him· back to'him-home to 
.. 

,. 

11 continue bed rest to try and alleviate the ~ri-flammation_ .. .: 12 Q Do you have an opinion during ·this period. of time:. 
.. . ~ -· 

13 as. to whether he was· able to work at his, normal job? 

14 A No, sir. He definitely was not able to.-. 
. . 

15 Q Now, following his discharge from the hospital,·-~ 

16 
think you said.five days after entry, was he thereafter 

17 
cared for ancl-. fo~lo~~d by you?· 

. > . .. .. . ':. 

18 

19 

A ~t .. the time.of t~is discharge, and he was se·en by: .. 
! 1 

Dr. Mondall.-dur~nq .. the: -hospita_lization, he was sent· home.· 
. . .~ . ·. .... . . . .. : ... . '." . -. '·· :: . . 

.. ·_ 20 And I instructed M~> Jones that.:if he regressed or was not 
• ;:· J : • • & • • • <.. ·; •• :· ~ ~ .. ·; 

21 improving,· that:·.-he ~hould go :..~~-~et back and .. see Dr. Mondall 

22 . ·a·ga_in·; __ Actually it was Dr.· Mondall that had injected the 

·-~ 
· ... ·.· .. 

. . .. . 
·, 

""· · ........ •· 
: ' -~. . . .. 

·steroids ~ur~ng. the_ hospitalizati-on of November L4th. 

. ·. ~. . . .. 
. . 
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When I sent Mr. Jones home on the 19th, I told him 

if he was not doing better, to get back with Dr. Mondall for 

our next step in his care. 

Q When did you next see Mr. Jones? 

A He was hospitalized a second time on November 28tn. 

He was hospitalized on Dr. Mondall's service at that time at 

my request. I continued to see him during that hospitaliza-

tion, although I was not his primary treating physician for 

the second hospitalization. Dr. Mondall w.as. 

Q Were there any tests done.while Mr. Jones was 

hospitalized the second time? 

A Yes I sir. He had repeat electrical .. studies. And· 
.. ·.. ·~ 

these demonstrated definite abnormal electrical findi~g.s •. · 

Primarily nerve root S-1, with posterior primary ~ami i~rita-

tion. 

Q Let me sto? you right·there. Where is S-1 in the 

anatomy?-· Could you: o~ally describe it to the jury? 

A . That's the ~erve.root that· comes out at the jun~tion 

between the lumbar s~~nal segment~ and the sacral spine. ·It 
~ 

is the most common area of nerve· root irritation by herniated 

'disk •. · 

Q Where there any other tests done while he was in the 

nospital ·during that period of. time? 
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A Yes, sir.. The patient had a·cT scan. A CAT scan 

of the lumbar spine. And this study, again, there w~s a 

question of abnormality involving the right lateral nerve 

root canal at the L-1 -- I think S-1 disk space level •. The 

same area that had appeared abnormal on his electrical 

testing. 

Q Any other testing done? 
0 0 

A Yes •. On December 1st, he ha.d a lumbar myelogram~ · .. 
··' ... ; .. 

And this showed an essentially midline epidural defect · ·: _ _.. :. . 
. . ...... 

. - · •• '0 ·•· 

impinging upon the anterior aspect of the dye column at the.: :. 
. .. 

L-5, S-1 level. Again, a test that was c_ompatible w~~h 6":1~<-

other two tests indicating that there was, indee.d, · pressure·. 
. :· .~ 

to the right s-1 nerve root. 

Q Can .you tell the ladies and gentlemen of the jury 

your opinion, based upon a reasonable medical certainty, a~ .. 

to wha~, if anything, was wrong with Mr. Jones.at this t~e? 
0 :> 

A ·Yes··~ · I think the te.sts ·were all quite positive and 

all in agreement-that this gentleman did have a herniated .. 

disk at this time. 

. ., .. 

this period of s~cond hospitalization? 

·· · A · We1·1; Dr.·· Mondall and I conversed on· modes of · · · · 
, ... 

_treatment. · It w~s my ~eeling ,. because of knowin<J Mr. Jones :.· · 
.· · .. . ·. 

'I. 
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and his strong physical nature, that I wanted to try and 

avoid surgery if at all possible in this individual. We 

therefore elected to go with a conservative treatment program 

of epidural blocks, which is injecting Zylocaine and steroids 

into the space around the nerve roots. He had two epidural 

blocks during this hospitalization. And, again, it was m~ 

fervent desire to try and keep this gentleman away from 

cervical intervention if at all possible. 

Q Did the injections seem to help Mr. Jones?· 

A He seemed to be much improved f-ollowing. the epidural 
·. 

blocks. His pain was markedly relieved. We: __ thought we coUid 

therefore continue with the conservative treatment:mode •. 

Q Dr~ Engh, when w~s OMr·. Jones released from the· 

hospital then during his second stay? 

A. On . De-cember 10, 19 83. 

Q And released to follow this conservative care 

regimen yo~'-va_.~poken of'i 

A Yes, sir-. 

Q Was that second hospitalization in your ~pinion 

0 necessary for the proper care· anq·treatment ofoMr. Jones? 

A Defi~itely. 

Q .What transpired.then in· terms of any follow-up care. 

and treatment by you, Doctor? 

31. . 'Deo Reporting . 
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-
A Well, Mr. Jones was sent home on a very restrictive 

activity program, very light exercise for his back and his 

muscles, and a continued program of rest at home. 

Q When did you next see him after his discharge from 

the hospital? 

A On January 9 of 1984. 

Q What was his condition at that time? 
... 

A He related he had continued to improve since his· 
. . 

hospitalization. He stated he had much more tolerance to .. 
·' .. 

being up during the day, that he still had some,.but only 

minimal pain in the buttocks area. At the.time, the muscle~ 

spams pretty much subsided in ~is back,.: and. he· had regail!ed .. 
. ,· 

satisfactory flexibility.; His straight leg· raising test wa~· 

negative at that time. · 

Q Did you make. any recommendations? 

A I thought that if a very light duty type of work·. 

was availabLe for him with Northern Virginia Electric 

Company, that he could return to light duty at that time. : 
.·; 

Q . Were there any restrictions that you placed upon 

his retUrn to duty at th~t·time?· 

A ·Yes. I advised him against· .lifting anymore than 

fo~ty. pounds . maxi~uin .. and. ~v~idi.ng any excessive overtime -~ork • 

•. :. _. ':··.'·. 
23

··. · , .. · And.·b~gi~ally; I wanted him. :t;o peJ:fOrm a more superviSory' typl3 

.. ,· .. ·. . .. <>:/~ :\. >-·.: ._·.·~. _:. . . . . . . . . . .. . . . . . . . . . . ' . : ..... 

-· . 
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• r of job at that time. 

2 Q When did you next see Mr. Jones? 

3 A Approximately a month later on February 7, 1984. 

4 Q How was he getting on? 

5 A Again, he seemed to be doing fairly well. He 

6 still had oc~asions of pain in the leg and occasions of 

7 .muscle spasms when he would overdo. But as long as he 

8 maintained the restrictions I had imposed, he seemed to be 

9 reasonably comfortable. 

10 . Q Did you make anymore recommendations concerni~g 

11 whether these. restrictions should be ·lifted or. continued?·_ .. • 12 
•. 

A We· continued them. And actually reduced; his ·. · 

13 lifting requirement to thirty pounds o.n that; .visit. And, · 

14 again, for an additional period of six weeks, suggested or 

15 recommended no. overtime work. 

16 Q ·When did you ·next see him in the office, Dr. Engh? 

17 A Approx~mately two months later, on .. April 9, 1984 •. · 
. . . 

18 Q How was Mr. Jbnes. doing at that time? 

.. 19.;. A· At that point. he related that he was basically free 

20 of pain except for. occ~sion :z:nild pain in t.he hip or buttocks 

area • .-. His examination~t that· point was also quite normal~ .. 21 
.. 

. ·.. 22 . . Q Did Y9U make any· recommendations to him at that ·· . 

• / . · .. · 2a ·· ··. -~~ about-~or~~~g ~t ~i~ job?: · 
- . ·. .. . . . . . 

. . . .. . ..... 
( . . ·: ~ .. 

. .... . .. . . 
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2 regular work, but not do any overtime work. 

3 Q Were you satisfied with his progress to date at 

4 that point in time? 

5 A Yes. I felt we were doing quite well with the 

6 gentleman with the conservat1ve ~reatment program. 

7 Q When did you next see him in your office? 

8 A Approximately two months later, on June 8, '84. 

9 Q Your records reflect June 7, what you noted 

10 reflects June 7. Is that an accurate date? 

11 A No, it was actually June 8. It's a typographical 

• 12 error in the records. My handwritten charts indicate. him 

13 
as being here June 8, 

14 Q During. that spring of 1984., had you seen Mr. Jones 

15 other than in the office.· here? 

16 A I had only talked to him on the phone·• I am 

17 routinely in Prince William County on Tuesday afternoons, ·· 

18 and Mr. Jones lives about a mile from the farm I have in.the 

'19 area. And he would, on Tuesday, communicate with me when he 

20. . could. ··· 

21 Q By telephone? 

22 A·· Yes, telephone mostly~ ...... 
. 23 Q Do· you know how· he w~s getting on after you had· 

... ·-

.. .; 
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seen him in April and he returned to regular duties? 

2 A I don't remember. The gist of this conversation 

3 is between April and June. 

4 Q What was his condition when you saw him in ~une? 

5 A In June he came back because he was having pain 

6 again in the back. Again in the back and into the buttocks 

7 area primarily. He was relating more back pa~n. at that time 

8 and was having leg pain at that point. 

9 Q Did you make any recommendations concerning your. 

10 care and treatment? 

11 A Yes, I did. He had a lot of tenderness at the 

• 12 sacral lumbar area at that point, but he responde~ well 

13 . previously to some steroidal medication, and we again injected 

14 the S-1 joint on this occasion with steroids. 

15 Q Did you follow him at all during the summer months 

16 of 1984? 

17 A Off and on during the summer thrbugh personal 

18 communications I did follow Mr. Jones. He continued to have 

19 intermittent problems through the summer of pain primarily 

20 in the buttocks area. 

21 Q Did you make any recommendations in the summer 

22 months as to what Mr •. Jones should do about that? 

23 . •.... 
.. A Well, .·again, .I had continued to strongly stress 

·35 
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121 • 1 that we needed to give things as much time as we possibly 

2 could to let the inflammation subside to avoid stress on the 

3 ·disk, and I suggested that if he regressed, that he would 

4 have to have Dr. Mondall see him to further evaluate him. 

5 Q Did you make any recommenaations concerning Dr. 

6 Mondall seeing him again in the summer of '84? 

7 A Again, through personal communication when again 

8 he related to me he wasn't doing well, I did recommend that 

9 · he get back to see Dr. Mondall. There apparently was a · .. 

10 period of time when Dr. Mondall was gone and·the·patient·had 

11 difficulty obtaining appointments with Dr. Monda-11. Geiler-

• 12 ally because of Dr. Mondall's unavailability~ .He saw one of 

13 
his associates, Dr. Cherick, on September 18, 1984.· 

14 Q Would that have been at your request, Dr. Engh?. 

15 
A Yes, sir. 

16 
Q Do you know what Dr. Cherick did? 

17 
A Dr. Cherick reviewed the electrical studies that 

18 Mr. Jones previously.had before by Dr. Mondall. 

19 Q Was there any follow-up thereafter in the care·ari.d 

20 treatment of Mr. Jones either by you or at your direction? 

21 A Yes. Again, a report was sent to me from Dr. 

22 Cherick that the patient continued to communicate· .he 

••• 23 continued to have pain, and I recommended that he see Dr. 

36 ~eo Reporting 
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2 Q To your knowledge, did · he see Dr. Mondall upon · 

3 Dr. Mondall's return? 

4 A Yes, sir. That would.have been Octobe~ 10, 19~4. 

5 Q At that point in time, and following that visit by 

6 the patient to Dr. Mondali, do you have an opinion, based 

7 upon a reasonable medical certainty, as to what Mr • Jones •· 

a problem was, physical problem that is? 

9 A Yes. My impression was that everytime M~: Jones 

10 would try and increase activity at all, he would.· irritate·.··. 

11 the nerve root and the herniated disk and recr~ate pain: in= 

••• 12 the buttocks area. 

13 
Q Do you. have an opinion, Dr. Engh, based ~pqn 

~·. 0 

14 

. :- . 0:- . 

reasonable medical certainty, as ~0 what the_cause or.what 

15 the origin of this herniated disk was? 

16 A I have no reason to believe it was anything other 

17 than the accident that Mr. Jones related to me originally~ 

18 Q Did you make any kind of reco~endati~n in October 

19 of 1 84 about further care and treatment of Mr. ·.Jones?· 

20 A Yes. Dr •. Mondall and I communicated at length· 

21 about this case. Dr. Mondall· .fel.t that we needed to consider 

22 ·$urgery, and. I was in full concurrence with this. I · 

••• 23 recommended to Dr. Mondall, since I had stopped _or-~-..... ··-:·.:···. 

.. 
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discontinued back surgery in my own pract).ce·, that we have-

2 Dr. Rolf Noer see him in consultation to consider the· 

3 'possible intervention. 

4 Q Did you then refer Mr. Jones to see Dr. Noer? 

5 A Dr. Mondall and: I. dld concurr.ently. 

6 Q Have you seen Mr. Jones since that time?· 

7 A Yes. I saw him, Mr. Jones, approximateLy three. 

8 weeks ago. 

9 Q How was he getting on? I mean, diq.you see him 

·1 0 Professionally? 

11 A I did not see him professionally •. : I saw him in~ 

12 Prince William County and t~lked with him. . . 

13. Q How was he doing? 

14 A He seemed to be quite happy and seemed: to be d_oing 

15 
very well •. 

16 Q .Your secretary now has handed you the c.v. I'll 

t7 ask if you can identify it? 

18 

19 

·>o ·. .. ~ 

21 

22 

23 

· ...... 

.. .. 

.. , .. 

A Yes. That's. a correct copy of my Curriculum. Vitae. 

MISS McCARTHY: . It's marked for 'identific~tion. ~s-

Plaintiff's Exhibit 1 in the deposition, Your· _Honor, bu:t I'd 

move th~t a~~ Plaintiff Is. Exhibit. Number 4 •. 

..... 
1(11- right • 

... . ... . 
... ·. 

_:-. . ~ .. 

. · · Mfss· McCARTHY: There was rio_ oBjection. 
. . . ~! .. .; 

. ... ~ . ~· . 

. ...... ,· 

. '"' . ~· . 
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i MR. ROBERTS: None. 

2 MISS McCARTHY: We should make it 4 instead of 1, 

3 I guess. 

4 THE COURT: Four. 

5 (Whereupon, a Curriculum 

6 Vitae of Dr. Engh was marked 

7 for identification as· Plain-· 

8 tiff's Exhibit Number 4 and 

9 received in evidence.)· 

10 BY MISS McCARTHY: 

11 Q Did you charge Mr. Jones for services rendered by·. 

• 12 you? 

13 A Yes, I did. 

14 Q Let me show you this document and ask you if you· 

15 can identify that document? 

16 (Document handed to the witness.) 

17 
A Yes, this is a copy of the charges that I -- for· 

18 Mr. Jones of management by me of his back condition. 

19 Q · Dr. Engh,.are those charges fair and reasonable for 

20 . the services rendered? 

·. -~· 21 A Yes, they are. 

. 22· Q · Do you have an opinion, _based upon reasonable 
.... ·. . .... ~ ... . medical certainty'·· as to what necessii;ated those charges 
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being incurred? 

A My opinion is·that the necessity for these charges 

was a herniated disk caused by an automobile accident 

reported by Mr. Jones, an accident dated October 20, 1983. 

Q The myelogram and the electrical study and at 

least the two hospitalizations in the latter part of 1983, 

do you have an opinion with reference to those as to whether 

they were necessary for the proper care and treatment of Mr. 

Jones? 

A Definitely I think. they all were. And I think:·the 

whole scenario of his management was correct and appropriate 

for this type of situation. 

MISS McCARTHY: I would move. the bill as.~laint~ff'~ 

Exhibit Number 5. 

Q 

MR. ROBERTS: No objection, sir. 

BY MISS.McCARTHY: 

(Whereupon, Dr. Engh's bill 

was marked for identification 

as Plaintiff's Exhibit Number 

5 and received in evidence.) 

Dr· •. Engh, do you have an opinion as to whether it· 

.was r~asonab~e and. also necessary for Mr. Jones_to stay out 

· of work from the time of the automobile accident in October 

. ~eo Report.ing . 40 1703t 7S1·0013 
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until you released .. him to return to work sometime in mid-

January of 1984? 

A Yes. It was my recommendation, and this ~as in 

full support of Dr. Mondall in consultation. 

MISS McCARTHY: Cross examination 

THE COURT: Now, ladies and gentlemen of the· jury, 

Mr. Roberts is going to take the part of one Lowry Miller.·, ·. 

who is an attorney who was actually present at th~ time and 

was the other examining -- I should say questioning lawyer·. 

CROSS EXAMINATION· 

BY MR. ROBERTS: 
. . 

Q Doctor, in regard to determining whether one has·. a. 

herniated disk or not, is it not a fact that orthoped~c ~ 

surgeons use many tests, including the EMGs and the CAT scans 

·and the myelograms in trying to determine whether. or not a.· 

herniated disk exists? 

A Yes, s~r. 

Q Is it not a fact th~t none of those tests that -I 

mentioned are absolutely positive as to whether or not there 

is a herniated disk? They are just quides for you and to 

help things for you; is that correct? 

. A That Is·. correct. 

Q . Is it not nor.mal.in the everyday practice of 

'Deo ~eporting 
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127 • 1 medicine that one· could have an EMG which was -- Excuse me. 

2 Is it not normal in the everyday practice of medicine that 

3 one could have an EMG which would indicate a herniated disk, 

4 but in fact later on it was found out that there was no 

5 herniated disk? Isn't that something that could occur? 

6 A That could occur. 

7 Q In this particular case, is it not a fact that to 

8 actually make a positive diagnosis as to whether or not Mr. 

9 Jones had a herniated disk, you would. actually. have to open 

1o him up and look at the disk to actually determine that; isn't 

11 that correct? 

• 12 A To be a hundred percent sure, yes, that's true. 

13 Q Now, in your review of Mr. Jones, the testing t~~t 

14 was done, did you realize that these indicated what is called 

15 
Bertilites (phonetic). Syndrome was present in Mr. Jones1 ·· 

16 
A You're referring to the resu~ts of one of the 

17 
electrical tests; is that correct? 

18 
a Any of the tests that were done, x-rays-, CAT· scans, 

19 
myelograms? 

20 
A Could you repeat the question, please? 

. 21 
Q All right. As a·result of your review of the 

22 
testing that was done on Mr. J?nes ~-- during_ the· time that: you 

•• 23 
were treating him; were you aware of the fact that Mr. Jones 

42 
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128 • had what is a called a Bertilites Syndrome? 

2 A No, sir, I wasn't aware of his having a Bertilites 

3 Syndrome. 

4 Q Could you tell me what a Bertilites Syndrome is? 

5 A No, sir, I couldn't. 

6 Q Do you know Dr. Noer, who will be testifying in 

7 this case, referred to the Bertilites Syndrome as an 

8 asymmetric incomplete sacralication. Does that help you any? 

9 A Sure does. 

10 Q Were you aware of this fact in existence in this · 

11 particular .·patient during the time that you were treating 

•• 12 him? 

13 A Yes, sir. I'm just not familiar with that being 

14 referred to as Bertili tes Syndrome. 

15 Q Is it not a fact that the testing that was done on 

16 Mr. Jones also indicated that he had spinal stenosis ext&-

17 ting during the time that you treated him? 

18 A Am I aware that he had spinal stenosis? 

19 Q Were you aware at the time that you wer.e treating 

· 20 him, as a result of the tests and your examination? 

21 I·was aware that there was a suggestion~ of such. 

22 Q What is spinal stenosis? 

•• 23 A· Spinal stenosis is· a condition where the space. for 
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1 the nerve root is inadequate for the-nerve root. In other 

2 words, a decreased diameter of the spinal canal where the 

3 ·nerve roots pass. 

4 Q Is it not a fact that this type of condition is 

5 caused either for congenital reasons or through an aging 

6 process where, through the normal aging process, the canal .. 

7 area gets smaller; is that correct? 

8 A Those are both possible causes, but there are 

9 
innumerable causes of spinal stenosis. 

10 
Q In regard to the possible suggestion, you did not·. 

11 count that as sufficient suggestion to believe· t~at that was 

12 causing his problem; is that what I gather· from that·? 

13 
A I did not feel his condition was caused by spi~a~· 

14 
stenosis. The one test that suggested such was the ~ .. lumbax-· 

15 
CT scan. There, however, was not evidence either from elec-· 

16 
trical studies or from the lumbar myelogram of spinal sten~sis. 

17 
Q In regard to the electrical diagnostic report of· 

18 November 10, 1983 done by Dr. Mondall, he indicates that his 

19 testing indicates a mild irritation of the right L-4, L-5 · 

20 posterior primary ~a~i and i~eJ:Vated. musculature. Could 

2l that also be. caused _by what is referred to by Dr. Noer as a 

22 

23 

Bertilites.Synd~~me, or the stenosis problem? 
~ 

A I'm no·{ a:d· ·expert~ in electrical diagnostic -testing. 
•: . 

·'" . ..... _. 
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130 • 1 To the best of my knowledge, it cannot be caused oy 

2 Bertili tes Syndrome. And most phystat.r~t~ or neurologist~ t~ at 

3 would perform electrical therapy should be able to differ-

4 entiate changes of spinal stenosis from distinct ne~e root 

5 pressure. 

6 Q It is not a fact that in reviewing x-rays, just 

7 simple x-rays of Mr. Jones' back that were taken by the 

8 various physicians, that there is nothing abnorm~l that you 

9 did observe on the x-rays other than the normal aging process; 

10 is that correct? 

11 A This gentleman had original x-rays of the ~umbar • 12 spine before-- the date I have on my report. is November 30, 

13 1983, a report. I did not have 

14 On AT and lateral, the lumbar spine with no ·. 

15 destructive lesions or other abnormalities can be seen.~ I 

16 did not obtain films, plain x-rays films, because the patient 

17 related he had had x-rays at Prince William Hospital. And 

18 generally, x-rays. for herniated disks at the·most might'indi-

19 cate some muscle spasm, but that.! s about all they would tend. 

.. 20 to indicate. · .. 
.. ~ .. ~ . •. . .. . ... . . . . . . . 

: .. 21 .. 0. I ~9U.ld.:' :r:-~f~r· you .~6 ·.the· lumbar myelogram of · 

. '• . . 22' .. 
·.: .. ·. -

Dece~er·· l:,. 1983, and I '.lL .give· .yoU. .. a. chance to find that • 
! :"" • , •. ~ • ' ~ ,·/ 't • .· .. • -~. 

. .. ~ .. 23 '. 
.:~ ..... · -~~.. .. ;-A: · .. ' .. 

. ' .: 
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Q It seems to indicate that the impressions, in the 

middle of that report, the impressions that there is a 

·partially lumbarized first sacral vertebra associated with a 

congenitally.narrowed S-1, S-2 and intravertebral disk space, 

is that the Bertilites situation? 

A The first part of that is the partially lumbarized 

first sacral vertebra is what Dr. Noer refers to as 

Bertilites Syndrome. 

Q And congenitally means that that has been.'long time 

present; is that correct? 

A Something that basically the individual was born 

·with, that's correct. 

Q The S-1, s-2 area, that would be just above. where 

the lumbar area is; is that correct? 

tic 

A No, it would be just below. 

Q Just-below I mean, excuse me. 

A That's correct. 

Q Now, in September of 1984, the 

tests were·done again by Dr • Cherick; . ... 
•. 

A That's correct. 
,-. . ~ 

· ...... .. ·· ... ,. . 

electrical diagnos-

is that cor.rect? 

Q '": It's my un~er~t~nding that.Dr. Cherick compared . : . .. ··~ . . . . 

his· electric diagnostic findin~s and studies with Dr • 
. i • . 

Mondall' s· stud_ies .of December·. 5th, 19 8 3: is that correct? 
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A That's correct. 

Q And that he refers to what was found by Dr.· MondalJ 

·and states that at this time he cannot even find this degree 

of abnormality; is that correct? 

A That's correct. 

Q So, basically, his testing was practically normaL; 

is that correct? That is Dr. Cherick's testing? 

A By Dr. Cherick's interpr~tation. 

Q Now, you stated, if I recall co~rectly, that it was 

your feeling that as a result of this accident, you felt 

that with a reasonable·· degree of medica~ cert~inty,. that .. · .... 

there was a herniated disk created, and that .that· is what ... 

eventually you referred him to Dr. Noer for further study.: and. 
,ta' 

possible surgery; is that correct? 

A That's correct. 

Q If it was determined that he did not have a 

herniated disk, then what injury, if any, was caused· by':· this 

accident? ,; ... 

A Ag~in; ~~at injury,· if any, was caused? I c6uld 
:. · .... 

only . sp~~l:lla_te •· · :. -._ .. · ··. ·~;.. . · · •.. .. . .... . .. . ' . . .. ..· ... · 
Q :····well, don't spe~ulate. If you could give us an 

. . 

23 .. ·: .· ·. ·y~~- know. · If you don't fine. 
-.. 

·4· .7 'Deo ·Reporting · 
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• 1 A If he did not have a ruptured disk from the acci-

133 

2 dent, the patient could have had a lumbar back injury from 

3 the accident. If he did not have a herniated disk, I could 

4 not account forhis lower extremity findings which were the 

5 source of most of his pain. 

6 Q It's my understanding that by January of·l984, he 

7 · had negative straight leg raising tests; is that 9orrect? 

8 A That's correct. 

9 Q What does the straight leg raising test test? 

10 A It basically tests irritability of the sciatic 

11 nerve. 

• 12 MR. ROBERTS: I have no further questions. 

13 REDIRECT EXAMINATION 

14 BY MISS McCARTHY: 

15 Q In your·opinion, Dr. Engh, this Bertilites 

16 Syndrome that ~~. Roberts talked about and the spinal 

17 stenosis, do .those in any way change your opinion as to wha~ 

18 the cause of Mr. Jones' lower back difficult~es was? 

19 A No, sir. ·. . 
20 •. Q .Would a· disk problem sli:ow·· up on x-rays? 

21 .. A Not. on plain ~._r~ys. 
• I 

. ' 

22 .. .. 
Q On the other three types of testing you did, the 

- 2~ ••• EMG·, the myelogram·,· and the CAT scan, did evidence of a d~s~ 

... -· . . ~ 
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2 A Yes, sir, they did. 

3 Q Is that why you recommended or ultimately concurred 

4 in Dr. Mondall's recommendation of surgery? 

5 A Yes, sir. 

6 MISS M9CARTHY: That's all I have. 

7 THE COURT All right. Thank you very much. 

8 Your next witness will be? 

9 MR. JENNINGS: Dr. Noer. 

10 THE COURT: He's due here at 2:00?. 

11 MR. JENNINGS : Two. 

• 12 THE COURT: Ladies and gentlemen, we.' re going to 

13 recess until 2:00 o'clock. You'll be on your own, obviously, 

14 for lunch. Return when you're through, back to the Jury 

15 Room. Remain therein, do not discuss the case among yourselvj~s 

16 or let anyone discuss it with you. See you back here at 

17 2:00. Thank you~ 

18 (Whereupon,· the jury was ~temporarily excused.) 

19 THE COURT: Do you.gent+emen have suggested 

20 instructions that I might be looking at over the lunch hour?· 

21 MR. JENNINGS: I don't have now, but we will have· 

22 shortly. I t.~ink tl;lree, maybe four. 

• 23 THE COURT: You're free .to go, Mr •. Jones, and the 
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""' - 135 • 1 rest of you. 

2 MR. ROBERTS: Your Honor, we all have three. 

3 THE COURT: See you at 2:00 o'clock. 

4 (Whereupon, at 12:51 o'clock p.m., the trial was 

5 recessed, to reconvene at 2:00 o'clock p.m.) 

6 

7 

8 
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10 

11 • 12 

13' 
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••• • 
23 
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1 Whereupon, 

2 H. ROLF NOER, M.D., 

3 was called as a witness by and on behalf of the Plaintiff, 

4 and after having been first duly sworn, was examined and 

5 testified as follows: 

6 DIRECT EXAMINATION 

7 BY MR. JENNINGS: 

8 Q Would you tell the ladies and gentlemen of the 

9 jury your name and your profession, sir? 

10 A H. Rolf Noer, M.D. I'm an orthopedic surgeon. 

11 Q Do you have a voice problem? 

12 Yes,.I have terrible laryngitis. I may last 

13 
fifteen minutes. 

: . . 

14 Q J?r • .' Noer, at my r~uqest~ did you give me.your· 

15 Curriculum Vitae·ou~lining your qualifications as an 
. . 

16 orthopedic surge~n? 

17 A Yes, I did. 

18 Q Is that this document here (indicati~g)?·· 

19 ·A Yes, sir. Containing the. corrections I made ·last · 

· 20 · night. 

2i 

22· 

23 · . 

.. . . -

.. · ...... . 
~ .. ; .. 

.... · 

MR •. JENNINGS: Counsel, you'v~ seen this? 

·: . .-·. · .. : .. MR. ROBERTS_:. ·.·I •v.e seen it •. 

MR·. JENNINGS: I .• d jus1;· mo.ve this in as· Dr .• No~r' s 

··' -. 'Deo Reporting .. -.. ~ ... 
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2 Number 6. 

3 THE COURT: Any objection? 

4 MR. ROBERTS: No. 

5 THE COURT: Thank you. That will be Plaintiff's 

6 Number 6. 

7 (Whereupon, a Curriculum 

8 Vitae of Dr. Noer was marked 

9 for identification as ~lain-

10 tiff's Exhibit Number 6 and 

11 received in evidence.) 

12 · MR. JENNINGS: I'd move his:qualifications to 

13 testify as an expert in the field of orthopedic surgery. 

14 
THE COURT: You have no· objection to that, do you? 

15 MR. ROBERTS: No, sir. 

16 THE COURT: All right. He's qualified.as an 

t7 expert in orthopedic surgery. 

18 BY MR. JENNINGS: 

Q Dr. Noer, in_your practice as an orthopedic surgeon, 

20 have you dealt with low back complaints of pain or problems: 

21 associated with the care and treatment of the low back? 

22 
A Yes, sir, frequently. 

• 23 .Q Have you done any research or writing in that area? 
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• I 
A A small amount. 

2 Q Does that constitute a part of your everyday on-

' 
3 going practice as an orthopedic surgeon? 

4 A Yes, sir, it's about sixty percent of my prac~ice. 

5 Q Now, Dr. Noer, did you take over, if you will;. 

6 Mr. Jerald Jones as a patient? 

7 A Yes, I was called in consultation; and, yes, I 

8 agreed to care for him; and, yes, I operated·on him. 

9 Q Who called you in on consutation, Dr •. Noer? 

10 A Another orthopedic surgeon, Dr. Gerard Engh. 

11 Q When was that? I. 
12 A I don't know when the first date of t~e request 

13 arrived in our office, but I first saw.him on 10/18/84. 

14 Q What was, as reported to you by the patient, what 

15 was Mr. Jones' problem? 

16 A Well, he was complaining of pain in the low back 

17 situation, with numbness in his legs, rnoreso on the right 

18 than the left, which he attributed to an automobile accident, 

19 or, more properly, a truck accident, that occurred on 20 

20 October in .19 8 3, which was about a year before I had seen 

21 him. 

22 Did he give_.y~u or tell.you what had happened in 

••••••• 23 that accident? 

.53Jeo Reporting 
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140 • 1 A Yes, sir, he did. 

2 Q How did he relate to you the accident had occurred, 

3 sir? 

4 A Well, he was driving a three-quarter ton service 

5 pickup truck in connection with his employment, I believe, 

6 and he was stopped prepatory to making a turn. Another 

7 vehicle was behind him, and then another one behind that, 

8 and a fourth car came and hit the back car, which·drove that 
. 

9 into the middle car, which drove that forward into his ·. 

10 truck with such force that it took the steel bumper off hi~·: 

11 truck when the first car in the chain drove underneath the· 
i • 12 truck. 

13 Q Did he indicate that there was any damage to·- the_.: -· 

14 rear bumper? 
·-

15 A Yes,· sir. He said it was bent. 

16 
Q Did he indicate to you whether he had any· problems 

17 physically right there at the accident scene after it occurre~? 

18 A No, not at the accident scene. He began to get·.·_· 

19 stiff and· sore that night and worse the following morning.-:._ 

20 Q Let me ask you in te~s of your exi:>erience and 

21 ·your· pr~ctice, is a delay in symptoms from an accident to:. 

22 sometime later on, is· ·that· unusual in any way? 

• 23 A No. As- a matter of fact, it's par· for the·cour~e. 

-. . -
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1 Q So in Jerald Jones• case, that was par for the 

2 course? 

3 A Yes, sir. 

4 Q Did he indicate to you or were you aware of what 

5 his medical care and treatment had been under Dr. Engh up 

6 until October of '84 when you saw him? 

7 A Well, yes, sir 1 in two ways.. Dr. Engh had v.ery· ·. ·. · 

8 kindly made available to us his entire file on the patient, 

9 containing all of his· records. And.as.1s ~Y practice, whe;t 
. . 

10 that occurs, we had Xeroxed those ... matters and.·. added them ·tO·. 

11 our file. Then, of course, the patient and· I. talked about:- · 

• 12 it. 

13. = Q Did you examine him when you saw· h~ October ·~la·.,,._ 
. .... 

14. 1984? 

15 A Yes, sir. 

16· Q What did that examination reveal? 

17 A Well, we examined him standing, bending, front·'' , 

18 back,- both sides, twisting, walking, both flat on his feet 

19 . l. ·-~ in the· usual fashion. and tippy toe, on his heels 1 a·nd·_. . 
,. 

20 
I 

" 
we· examined him lying on his back .. and lying on his . stomach. 

.. 
21 • We ~arr~ed out a screening examination of both hips and bo~h 

22 ·.'knee.~. Checked his circulation, both arterial.and venous in . . . 

···:_: .. 
. . 

23 · .. ·.both .. lower ex~remi-t;ies. We carried out a ·neurqlogical 
.. 

'Dt!o Reporting 
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. 

evaluation of both lower extremities and a lumbar spine 

2 examination. All of this was within normal limits, except 

3 for the patient was seen to have the potbelly, like me, that 

4 he had pain on bending backwards more than bending forward, 

5 with a little limitation in bending backwards. He had 

6 decreased sensation involving the right lower extremity. 

7 And he had tenderness in the lumbosacral area, meaning the 

8 small of the back, just under the belt, a few inches· over 

. . 
9 from the midline, each side. And he was tender there, moreso 

10 on the right. And the decreased sensation on the right. 

11 Q When you say decreased sensationr what do you. 

• 12 mean, decreased sensation where? 

13 A In the entire right leg. 

14 
Q The leg? 

15 
A Yes·, sir. 

16 
Q Did you have available to you at that time also any 

17 
results of any tests that had been performed on him prior to 

18 
October 18, 1984? 

19 A Yes, sir. I told you we had Dr. Engh's file. And 

20 we had the CAT scan that had been done at Arlington Hospital 

21 . at Dr. Engh's request on 12/1/83. We had e1ectromyograms 

. 22 that were done on 11/10/83, and again on 9/18/84. We had a .... 23 myelogram·that was done.on 12/1/83, but·we didn't~have p~a~n 

·; ·• 
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films of the back. So I got some x-rays of his back the day 

that I saw him. 

Q Did you have any recommendation or did you reach 

any opinion at that point as to what should be done for Mr. 

Jones in his medical care and treatment? 

A Yes, sir. 

Q Would you tell the ladies and gentlemen of the jury 

what your conclusion was? 

A Well, what I wrote in my reply to Dr. Eng~'s reques~ 

was, 11 We discussed this situation in some detail with the. 

patient. There are three things of which to do to help. this 

patient. Treat him conservatively. That's failed·." . 

I add here, this is not a quote, .. over the cours~ of· 

a year, in the hands of a Board Certified o_rthopedic and.: a.· 

Board Certified physiatrist. 

Going back to the writing. "We can monitor him, 

treat him with therapy, consider surgical repair." 

"Patient hurts too much to monitor. Conservative 

therapy hasn't worked. Therefore, I agreed with both Dr. 

Mondall and Dr~ Engh at the time ~o help him in the operating· 

room. n. 

Q· bid you recommend that surgery be done then? 

A Yes, sir. 

57 'Deo Reportin~ 
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Q Did you do the surgery on Mr. Jones? 

2 A Yes, sir. 

3 Q Preoperatively, what was your opinion as-to what 

4 was wrong or what Mr. Jones' condition was? 

5 A He had asymmetrical sacralization at ··t.he bottom 

6 most level, meaning the bottom vertebrae between the pelvis 

7 and the spine. Couldn't make up· its mind whether it wanted 

8 to be part of the sacral or wanted to be part of the mobile 

9 spine. 

1o And he also, I thought, probably had disk disease •. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

23 

In this I was misled. But I thought he did •. I agreed with 

the other two doctors. And I thought he was too fat. 

Q Are you aware of what the CAT scan had revealed ·at. 

Arllngton Hospital? 

A Yes,. sir. They had recorded it as a bulging disk~ 

and I agreed. 

Q Now, when you operated upon him, would you tell the 

ladies and gentlemen of the·jury what the operation consisted 

of? 

A Yes. That was carried out on 11/16/84. The 16th 
.... 

of November in '84. And let's see if I can avoid a lot of. 

problems, because we•re getting into numbers and anatomy • 

Okay. Normally you've got seven vertebrae in .. the·· 

· 'Deo ReporHng 58 1'7031 '7! t·OO 13 
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neck, you've got twelve in ·the· thorax, meaning the part of 

the spine that ribs are h~g off of. You've got five in the 

'lumbar area. ·That's between the p~lvis and the rib cage 

portion. And you've got five that are fused togethe~ to. 

make the sacral. That's normally. 

You can have only eleven rib-bearing vertebrae. : 

You can have six lumbar vertebrae. You can have· only·~ ·four 

that are going to make up the eacrwn. That also gives yo_~· :th:!· .. : 
.. ·,_. 

six·. This guy's got a vertebra that can't figure out· whi~h· ... 

way to go·. So let's avoid numbers, because ·nobody is sure.-.. 
··.· .·.·::·. ·.-

about the numbers. 

' . . .. 
There's another terminology equa:~ly acc~ptabl~.:·~.~-.. . 

· ........... . 

Lwnbosacral. Means the joint between the lurnboralize~.· po~~ioz... 

of· the spine. That is, it's not going to have th~. ribs.· .. on-1·'ft, 

it's· not going _to have the pelvis on it. It's just free and 

in the middle. · And sacrum is the portionof the spine that·-·.· 

enters int:o the pe~v-i~. .. 

So lumbosacral is· a specific plate. ·we can id~~t-~.f~:: ·. 

. that· in this·· guy •.. so· I'm going· to· use that as a landma~k. -~~:··.: 

· .. ~ .. ~- 20 : ·. instead of nun:U>ers •.. 
. ·.·· ... :.' . .•. -: 

, .··. 

· .. .. 
S.a ·we.· explore him. · We· iaxplore the transition . .' of . .., . 

:<t·~ . 

. ·v~~-tebr~e an~ two ... le~els, above. it and a level below it; 

·:·: ·: .. ·:·we :~id·-~ot:~fi.nd ~-~disk· hernia. 
... , ·.' .. 

..... ·. : 

59 

. . 
: ... • 

We did find ~p.ina·l · 
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1 stenosis·, whi'ch means the· canal through which the· dura· 
~ . . . .. ,: . 

2 pass~s was.to~ darn smal~ for th~~dura~ so it was pressing-

3 on it. The dura is the cont.ainer , .. if· you will, rubber tire~ 
' . . . . . 

4 that contains: tne spinal fluid that bathes the·spina1 -cord 

5 and the nerve root. It was too tight. 

6 So we solved that problem by taking off the· ~ch ·: 

. 7 · and converting what had been· a t~• i.rtt~ a t~ough •.. =:···.SO·: .. ~~>: ·:. ;. 
. . . 

·s there's what we .called ii..~decompression. It's .. ~lsci called a;. 

9 

10 . 

.. 
... . tl -. 

... 

12 

':-· 

, .. l3· . 
'· .... 

14 . 
.. '··. . " . 

16 

17 

18 . 

. 19. . . 

. .. ·, . •• 00 .:· 

laminectomy. Here I 'm usinq the . term laminectomy as· .. : :.· .. · ... 

·.· 
• - .;. 4 properly and precisely. as according to the .. di.Ctionar~/. . .. . . . . 

· ... · ·'· 
Unfortunately, in common parlance, · lam~n:ectomy··. i.s us~d·:·:~~:···~·· 

o.-· •' ';oo .• · ••. 

synonym meaning disk. removal. No, we did~ •.t: take.· .6ut:. his.>:·: · :~ ;. ~-!·· 
. ~ . . . . . . . . . . . ~ .. ;-: .<: ... : ~ 

disk. We did take· off the lamina.. Ect~iny, . fri· medlcaf L~tin,·. ~. :··. 
. . . .. . . . ..; .. ·. :0. ··. ··~ .. ~· . 

mea~s take out. So. we decompress.eca· him ·by·. do·~ng ·.a :l~~~i!q:to~ · . ~-
:. . : ~ . ·.· 

. ·.· 
. '· ~- • .:,~ • .0 ••••• : • • 0 .... • • • ... ~ ... - • . my. 

. .. . . 
Q When y·ou.- say decompressed him by doing a iamin- ~-:·~.· ·. · 

ectomy, .what :do you :·mean· by that? 
.. 

A· I ~ll:e'ady.· speC:i:fied, counse~lor •. Took off the~=.·./'·· .· 
.· .. 

. ·.· . 
lamina. . So the. hole. through which ~he dura goes ·was too: ... ·: _.. · · · .. : 

• ••• 0 • 

_- ·.·•""' 
... '• 't ~· 

tight.,_ ~as contro.verted- into ·a ql:o~ve •.. No t.op. ·_So the; d~.~a. 
. ; ·:. ·.·: -~0 ... ; . . 

: · .... ·"".:~.··~. ,20.· . ~ .. . . .... 

21 .. · · ·!=an. ·c~me· <?~~~ · .. '· ·. 
• .. . f :·: •. :': -~,· ... :: ... 

. ... 

• •• -~ •• 

0 

• • • t : ... · •.•• : .. : : ; ·. • . • . .. .• • •. . . . . . . . 0 •• • •• 

·· .. · .. · -: · 22 .. :· ·. ,.' . ··. · :,· ~:r~-. ·. Pr~o_r: to the·· surgery,, D~~ ... Noer, did :you· h~ve an 

. -~;.·/:::···. ~~- · __ ,,<; -~pj,~ioi :a~: :o whe~he~. or not Mi.< Jones ha4 ~:r·riei:v& rop~ ;_ · · . 
. . . : . . - . ·• .. ·· .... : : .... ~~ . . . . . . . . .. . . .. .. :· -··. ·~· . . .. ·. :'. ,,• . ~ .. 

. .. .. :. .• ·.· . .. .. .. . .. ... ~ ....... ··• ·. ' :. . . . . . 
.·:.· .... ··.-.'·.:::.".·.-.· / .. ·.··: ........ ~··.···::~· 

~-~ ~- .· ... ; . ;·. :~·<· \:~~~:::~; :~~. : ·.~· :_ ~-.- .· .. ··:·:. ~:~ .. : . . . . . . ·. . .· -· 
-~ · · · :~· .. · · ·~ · ., : · .-.. ~~~~=~· ~. -~.~. ~-~. ~~~~~. ~6~0~=~-~~~~~~e~~ .. ~rt~i~~~~~~ .. ~ .. ·~ .. :~ .. . ~. ~~ .. ~~~~~ ~.=~: ... ~ -~~::.~.~~~~.-.~.~~~:~ ..• -~--·~~ ..• ~ .. 

. . . '. .·' : • ... ··; . :,.· ·= .... ; · .• ·;~":~ •. :.~.:·· .. .• ... . .• . . . . r- ·~ .. · -. . . :- :· 4·.· . ... . . .. . ' . .. C?03) 7!1-0013·' . ·.· •. . .. . •... ' ., •• : "-;:. ~ ...... . 
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irritation.in'the lumbosacral area of the spine? 

2 A There.•~- no doubt·. that .. he }:lad. It was on again,. 

3 
4

off again. Sometimes the electromyograms that were done,_ I_ 

4 think three times, showed positive findings, sometimes they 

5 didn It. Sometimes the neuro.logic examination was positive'. 

6 sometimes it wasntt. On again, off again·, but theY: w~re· .:-__ : 

7 there. '. 

8 Q Do you have an opinion for the.se ladies and :;., 

. 
.. .,· .. 9· -: gentlemen as to what was -- the physic~l nature·. of" what was .... .... :: 

10 . causing physically this nerve root ir~i tation · .. in this' man·• .s/ ·. 
. .. 

11 

. ; ......... 
. ": .• .. ·. ~ . ~umbosacral spine? ..... ::.· .. .. 

••• .• . . ; 12 

13. 

. .. ·.. : . ·~: :: :· _, . . . .. : 
A . Yes, sir. I was describing_ the op~l:'af:1ve= f1nd~ng~ •. 

They included a stenosis that I -i:alked ·about_~·: ~~~S- ·~:&~ ./~::/,~' :_ 
14· .. tight. We also found some facette· joint arthriti.s at the.·._.- . · ·· 

• •• 0 

"15 . 

. . 
level just· above this where it couldn! t make· up.-· its· mind~ ·~ · ..... · 

.• 
16 

·t~ansitional vertebraew And that was leaning.· Arid the disk 

17,. 
was bulging. p~r the. CAT scan. r· guess that w·as -right.· W:e· . 

. ~.,. .. 
. . . 

. .. .• ·= :· . . 
. . . .. . :-18 

· didn.' t find. a-. hern~a, but· I _ca:n • t say. the -bulge was . the7e •. ·~.· . 
-. -.: 

. ;-. 

.. · ·-.. 
.. ·· .=-· . .. : ... • -~ · .. -19 

All of this made_ too· littl~ space • .- ·That was what was · .. ·.-.. _ · 
·-. 

. . .. :-.· :~ 

. ._· :· .. -2ri : ·. · · ir~i ta ting · the. ·nerve. Because· it_.was nerve.- ir~itation ·rather . . 

...... ·:. 

;:- · .. : . :·: 21. . . .... .. 

:· .. · ·· ~:::·: ~-~. : ·:~ ::: .. :. :: ~oing ,; ; sq~eti:nies ·~e .· ~ein6~!3tra te_cl it and· . sOm~t~es h~' .. } :.;,: · .. 
• ... :.· .• •• • • • ~- • f •• ..- .. • .·.-. ... .. •. .I • • .. ,· ·' •• : •• ;· • 

• /::·;:=:. ~~-:-.. 2a:~.-\ : :waul~-' t::·. ~- · I·t·· de.pe0:d~d~·. oh- h~~-· mU:qh~ irritation ·there· was: th~t· · . 

'::.· ~· .. : .· ·_:~~;.'=?E~: .. ~~f: . ·: : . • ... _:::. :.·' ~~~-. . .. ' :.: . ; -~ . . ·:]:. _': .. _:·_ :'.:: . ::6, · 4 ~ ~~-~t;n,.: .· . ·. · . ; ;• .·:· . 'C· . ~. > : : ·. ;l: ?~ .. > •• • : • 

,.. . ·.·· ·~· ·;~:.:.<~. :-.. :~~:.:.\;_ : ---~;:. ··:·~.<. . . : ·~ :· ~·. 1703l"·75:-:;,,3~~ .. -~;-:::~~ .. =.·~-.-~~ . :·:>·':..'.; ··_:.:. :~-~ ~·;; .... 

than: permarient nerve damage.-
. ·; ~~: 

The ~indings were· coming and ·. 



• .. .. . ~ ·~ 

1 

2 .. :• 

3 

5 . 

:~· 

. 7-. 

. . . 
. 1 :· :0 ,.: •· -: 

........ . ·(' 
•ll'o 0 .. -

. ., 
·, . . ......... ' 

particular· day ... 

\.. ~ .. : 
~;··"' . 

. ·.: . : .. ·: ... \ .· .. -~~- .. 
'.: ........ "' ... . 

.· 

. · ... 

. • .. ,. '"' .. . ?'- ' .. ~ . 

Tell. the~e' fol:Ks whae,·=·if. anything,. the differ~~~ce Q. 

·is between disk hernia, you used that phrase, and the 

bulging· disk?· . 
·-~ .. ' . 

• • ... •• ·:· ":"." ... 0 

. .. ·: i · .. 

A. Well, the hernia in medical par+~n9e,. i~ a norma-+, ... 
0. ~' • 

· an:atomic substance in an abnormal anatomic· ··locatio·n •. .' iou·;~e· · · 
.···• ...... ,. 

.... . . . .... . · ...... 
supposed to have an omentum, bUt· it· ain't. suppose~.:::,t~-~~e ;. :.:,: , : 

. .· .... . . . _... . .· .. > .. s:··~ ·,.· .. hanging outside· your. belly button in y_our~·poc~~-~-; .~hat•:s.-:an 
: • • • • '· • •• ·, : • .• • ·.:. ·, . ·'• ·~ • .- : ~' • . •• ·:.· .. • ~ • , :: • • • ... :: L, 

.. 9'· : aJ?.~ormal.:.'hernia. You Ire supposed to···nave a: stomach', .bu~::. 1_~;.'.'· .· .• 

. : ~. ·.. .: ·.:~ <:-:~.~~:.:·:~·· ·: . ..-;;_~Y.:tt:. ... ~ ... ; .. _:: 
10 · _..:. : .. i~n' t s1:1pposed to be up i~side your. chest i._tic:lti'ing. yow:(/ :·_·{-i-.. · . :~: 

,. · -~:. · · · · ··. .. . · · ·: ·. ,.:·:···~: .·.- · ... :~ ... ~--~:-<~\ ~--· .... ·... . ; .. ~i;.tr~r·. 
~-.~ ... ~·; rr lungs,,., as ···it ·is with· a hiatal·. hernia~:·--~ Y~·'re~Jfupposed: .. j:"Q"t~:· · · ··· 

', •,••· •• ' e • ',\I • .- • ~- tl ' 

0 0 
1 · •• ~ -~- ... ~• ':~~ ., 0 °

0 

° ~- :--:.~·;~: • .-

', t • •. 0 .. •• ". • : .. ~. • • ...· • • • 

12: ·.: have loops of bowel;· -that they aren't':supp~ed ... ~o·.b~ do~~··.-... •...... , 
"". ·· .. 

•, ... 

..... ': ·_. ·:: ·, . · ... ; ___ . · .... : . . . . . .. ··: . . . : ~ .·: :· :.<··:··::..::::··:'>:.·< >. :~~~;/~;.·:.'~-~~;~·.-'.. ·. \ 
. . ··. ~- 13 . ··~:pu~hincr .. on your testicle . ~ut the.y are·· ii1 a~ ~~~v.uina:l. ;_~n·~~··· 

• ... .. •• • 0 •• .. : •• : •• , • •• --~_ ..... 7· 0· •• "• ••• • •••• -·. •. ··.··.-· ',. 

· ·.·· ·:: :. 1~ ·);{• ': ,:· : .. :tn.'thj,s particular case,~.yo~~.re·:~li~~~~:' ~.f~,;~t~~-~r: -: 
15 nucleus· pu·lposus r which is the center .p.art. 0~.· _t~~ disk'~>; · .... ·~ .. 

16: . 

• ••• • ••• 0 • 

Th.e· pulpy center ~: .. whi.ch· in ancient Latin· is· pulposus ~ ·~:;:.ti!·~ ·::!. . . .. ~ : .• 

. .n .·, · · .. :i:Sn•i: s~pp~sed to be leaked. outside· and wr~pp~d· aro'lit\:/t~~< .. · · ... : . \ ... . ·.. . . . . . . .. . ... ·. . ~ . .'.;~~ ·; .. •. · ... 
. . \~ . · .. :.. . nerve rc>ot. ~._,. :tt' wasn It:.· But it was bulgirtq i. · .. Bulging ··li·ke;, .. ... . . : :.:.; ·. .. . .. ·. . . . . ' . . . ·. :-;. ~ . .. . .· . 

. '!·.· '·. ' . . .•• ,; . . . . -~· • • ..•.. •• • • . . • . . . • • . ... • • . : . . . ~ . . :: -:~~:.;;. :.- .. 

·. ,._·-~·: . ... ·· ::: .. .19.:·.·-.d:._ .· ·.::-~e· ._si~e· .o; a. ~~re:. tha_t'.s. un~el;"_~~-~~ated~· ·. P~och~nci· -~:ut;~ ... ;·{.~·-·~; 
.. :-.·. ·' .:~.~=··:·:: ...... .·_.-: ~-'~ . . · ... ·: . ·... .. ··.·· . ';:.· . . . ·~ ..... :. :.:··.'·~·:·.:..;··_::.-c-. .. ~· ..• .. 

.. : .·· .: ~:; ~~~<~·>.- :~. ·: :.·. · :. ::> ~: · .. ~ Q · ... _wa~··. the ~urqe~·: des~g~ed, .to ~elp~· corz:eqt. t~~~- ·-~.~~~··<.· 
-·~ ,; ... ·~J .......... J .... ··,. .;... ••• ! : ••· ·• • • .. . .. · ... . . •. . . . 

. : . . '2i .' ··i,;:~:S~i:Ua~ioll? ·. .. .. · ·: · . ·: > .. -. ::.\.f?:~·.· :· ..... 
• ,._ • 0 .. • • ' • • • • • .. .. ~- •• ~·. • • ' 0. • • • • ; • .. • 

; •. ~ ~·····o·~.--· • • • !"'· ·..: •• .: • • · ... ·• ·..,....::c,;,._--:· .· ·. o . 

. ····:; .. · .. :.·~_.~:·.~-i·:~·:·:·:·:.~· ~2 7 ·:.-·.~· :::_··~-~-- .. Yes:~· s~r.: ·. ~ha~:~s.·wha~ -~~--~~d.'~e ·.l~ine~~o~~/._:~rou. :;. 
•. . .. •··• .l~ ···1. •• • •. • • • I • •• • • • : • ~. • • • • -. • . • • . . • o • • • • • .,. • • ·•. • • 1 • • .. . .. • • . o • ,"' \ •• ... o 

•.. ·: ~. -~·.-.:/::-~~- :;~~.- ·~--(~n~t#:>=·~QU: ·can'.~. push .. :~n· -~~i~u~t~~q-· u~le_ss i~ ~~~ i~ee:·.:to".- ~~1,\~'> . : .. :~· 
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~-: ·: ·.· . · ··· H. ROLF NOER, 1\rl.D. -· DIRECT · .. ... :- -. ·· 
-~ o', • • • .o ... 1 • ... ... •'\. . •.• of . • • ••• ,. ••• : 

.. •: ·~ 

• 0- '4 c 

·- 1 back •. · If you try to squeeze something, you •ve got to have · 

·2 .two.sides to it. Otherwise,. it just moves a~y. W~ took~·: 
.. 

3 off. the back side so there was no squeezing~ That's the·· ... 

laminectomy. :-.0 .• 

.5 Q o·id that seem to- work?· 

A Y~s, sir. We got him b~ck at· .. fulltime work now_.·_~.- . 
·. . . 
. . ~. 7 ._. 

. . 
• •,. : .. :"· I 

_·. ·. ~ ·: ....... : .•0. -. Proof of the pudding is in the eating • 
.. • • ot •• ·.oo" 

oo ... 

._ ... -... 8 .. ·. Q Did you do. any testing j::>efore the ·surgery ·.to· _s~~ .= 

. .. . 

. ·-:.: -~:· ~-~~- ___ · 
: ... · .... _ 

_-: . . 

what you··could find out about this: man•s:··low·-b-ack? }-:-- · ·-··.-· ·.·: · ·· 
..... 0 .,. ,·~. :· ~ • •• :-....... ' .... • 

A Yes , sir. But c'ert.ai~iY ~Ou o~qh-t. to: Mention . th~~; ·.:.:·: 
:. . - . 

.. -· • . .-. 11 

•• I o • •· •.- .... tf •• '. o• '• • ; ~ ... • ,'o ' 

• ' • • 0 •• • , 0 •• ·: • • • ~ ·.~· ... ~;). :· •• 0 0. • 

spl.nal fusion. Never got around. to· sayinq_ that·.:·-.- ... _.\:"··_:·.:·-··.--:·· · - · 

.•. : ~-. -~~-~-. ;. ·:< .: . 
-~ ·:· .. · ... . IZ · 

·. . -.. · ... _:~:: . :) :~·-· · .. : ~. :. ·-.~· : : .. .' .. > . -~--~. .: --~: . 
. Al~ right. Tell us about the_:spinal £.~~ion._ ~en?--~ · - ·\-Q 

~ ·: .,o 

. · 

-·· .. 
0 • #0 ,. 1" 

...... - ~4. 

0 ~ : • :.: 

15" 
.o .... 

16 .. · .. · 

_. . ... . :: . . . . . . ·> .. :." . : . . . . :: 
We made the bones go together by: putt~q- -'b.on~.:. ~t~ft.· · .. . 

. ;. . . . . . : ::;~:·/:-. .-:·I-- .... . 

across. . And -we fused· the bottom-·-- ·we att~te.d:·eo .fu~e·". ~-

A. 

. : .• . ~-
... ~- .. • ... 0 .; : .: .. •• 

the:· bottom two . normal 'vertebrae. and the. "?ran.si tional :.'va~t!!)?,ra ~- i. 

the one t:l:b1~ couldn't make· up_ its mind one way· or the other·, ~ 

. . 
to the- bowe.ls- of _.the: .. sacrum.· Isn't goi~g _ to make much 

.; • ;. • 0 ·~ :. ' •• '·· 

. . . ': .· ... ·. ·,.:· \. :.'}s ~ . : . · 'dif f~rence w~~~ the ~unlbers are now that . I' ,;e eXplai~~a>:i ~ ·. • . ' :. 
• . •• -- .,! . 

. ' .. r-' . · __ ,;,_:::/ J~: .. :'~ . . that way .• 
00.- .• 0 • 

.. . . . ' . . .• · 2()-"· 

•. .. ...... . . 

. We were· -~ ·.That'-s· three. leve·ls~ Transition'al·--:·· .:.~."_. · .. ·.-. 
•. . t .• 

. ·: .... --.~-~- -~<··21~: ~:· .. · -~~r~~b~~- ~a~~, la~~- ~o~al.-~o--i:he-··transitio~~l- .~e~t~c~a_;.-.·-;-: __ .. ·· .-. 
. ":;._·~· :.;;·~·. ·_· .: -~ .• ·. . : .• ; ·_. : .... •• . ..•. : -~... . . . . . • . =~. ·.~.: ~ . . . • • ·-. <.-:··.. . . : 

· -· .:·.:: .. ~:·::_·:· ·22::.:·.-~::~ .'.··the: leyei· above ·tbat." .. Involves~ four· bones-,·· ~nv6lves ·three·· 
;·· .. ··i···--~ ... ~:~:-:·.::· i ;;.;:·· :- .. _··: .. · :: ·:_·: .. _·: :~ :·- :~- ·.. ·.:. . . · .. : -· .::. .. . .. ::.. .. ~ ., : . ... 

' ~ ~- ~; ;~~ :.·, ·.-.-. '"' · 23-:- .... .... · spaces ·.- ::. :_ · ,. · ·- . . . _ ·. . 4 • ·~ • • • .. : • 



.. - .. 
~ :. ·: .. :)··-~-- ·. ·=.··.·."'::~ ·.~_:_ .. _ -~ .: ·-·~·-· ... IIi: . ...· .... 

..• ~ - . -.. 
.. : :-";) .. " . . ... 

.... -·.· 
·· ... 

• .. ··"': .·: • .:. 0 

, .. ,. , • ~·... 0: .: 
) .... -.;~'t .. , ..... H. ROLF' NOER, r.I.D·:- DIRECT 

.. · - • ">-

.. 
. ·.· ..... ; · .. 

. ... · . •• 1 We were. successful in ·getting a solid-fusion at 

2 two -of these levels._ .. He isn • t s.o+idly fused at the top. . 

··a 'levelr but that· doesn't seem to bother him that muc~ •. ~ .. I .. ~~----.-.· 

sure we'll talk about that later. 

5 So we made these bones grow togeth~ _by bone· 

6 grafts across. His body perceived- the. ·situation as ·.a; 

. . .. · ., . fractu-re and proceeded to knit it' over the:·. cour~e 0~ ·:1:h&._ne~t ... ·· .. 
• .. • • 0 • •• • .. ~ •• 

three to six months. 
· .... 

_Like a- fracture in two-~ out of ·three .· .. 
... . .· 

. , ... -~.. . . .. ;. 

cases. . .... ;.. . 
. - . . . : ·. . -. . · ... ~ - . . . . ___ -:_ ~>-_;:~:~.:-~~:· . ->··_ . 

o·o you have an opi~ion for tha meiQber~· of the·. jurt'pi: : .. 
. - . : . . ·- : . ·. : . ~ . . . . . ; ;'·; .· .. --:: . ;~ : ::; : .. _ 

··-··. . . 
10 

Q· 

. . ._ 11 . · ~ . based upon your· experienc~ and·· tra'.}.nfnq .-a~·~· ~n o:r~-~op~t:1i~: ·;·:-~·/";~--~~ - . · 
. ~ . . .. . ... . : . . : . . 

•. ~:: ·.;·. :~ :. · 
12 

' ·~ surgeon, and based upo~ l:ea~onilbie medica'f ~e~t~ii;ltY, ~S :~a.:: ·· 
. . : ··:· 

. wJlat role,. if any, the a~tomobile- accident -~la~~d··~in·>·~h~:)--~;:~~--- ~-i~.-~---
. . .. . . . . - · .. · ......... · _-: .... :.~~~_.:;.:·.- .:/:~. -~~:> < 

:. -. .... ; · ... _ 14 . · · .. · _. treatment that you rendered to Mr •. _Jones'· ··J.nc~~dJ.nq. the-,.: __ -::~.-:.,·· . : 
.: .. , ... : . . . . .. ·. :~··_::·_·. :"'---.. :.··::~ :> ;;. . 

· · s~rgery·?· · ._ · · · .. 

;-. 

13 

-· 
.. ~- .· u;··· A Y~s, sir-• . \' . ·.· .·· ......... 

. · .. 

'17 .. 

: .· · ... ·· 
is ·what brought_ it on, and if. it: hadn't been for the ·au~<·.:.-: .. .- ·.1! · 

; . '"" .. : . ....... 

. . ~· -:. ~ ·: .. 

<·· .... : :.~:;.,:;; is '.,·... ~~~~d~~~, ·I~ wo"Ul·dn.~:t ~· ~perating· On him:.· . . .. ; '::.·:::/::.:: ::·:. 

: :. ':· ·· .·' .: \9 _ · · . · <'; · 0 '": Did yoU· keeP ~> Joiles off work froni .. Octobe.r o~;_r.~~ .·:~ : . 
. . ··.· .··· .~ ... _:·,.·./ .. :~-~-- ::· ..... -~_-.::~·_. ·_ ...... ·. . . . . . . . . . . . . . . . . . . . . .. ,; ... - •' . .. .. . . . '.. . : . . . :::·.~-- ~j·. ·f:·. __ ._._. ~ .= · .. :· .... -: ·:: .: <· .... · .<·-~·- :.-! · :·}IP:; ~nt1l. June.: of-1

· '85? .: .. -.- . . 

. : /::::::,:·.:},J?·!!-:·'·'·: .. :: · · : .. :·~·, Well~. ~e :~as off Work·wheii r·.first saw hi~ :'.;,~L{ .. ; ., :·~ 
. ;,:;: ·~·· :~·-~::·;;· ·;:;;.:;.: :: ·:: '.j·~id~ ,~~ ~ eut ~im ba~~- Ori :~ri ~H I wiOte a letter on 2i·. ~~;;· ~e~i ·;;: .. ; 

.. --~-·-= .. -~·:-~·- ..... :=.·.·.·-.-: .. -. __ :-._:·;l·~-'!···.· :.: . ... ' . ~·-·<,> _._·· .. -.-~ · .. · . . ... ..-: .. 
• · · .(.'". :\ t~:'.·:~'~j'iilq·.:·~~·~-~~ :L~ghf-'·. d~Y :l~:. ~~ :~on~~f : LT: J:une. ; : ·;:~: ('! :<;;~;: ., ·. 

: ·;'< :.~~1.~ .. 1_·~.~-~ .... ;:~_:;_.:·_,~:_i_:·_tt:·.:.:x_;~~:· ;~:~:~:: .. }::·:;:l:,· ~~:~~~:!:':~~:::~~~~~~~~····.,~;·:~?: !t:E:,:: ... : .. ··•:.J.:~;~ :;~~:11.; .. •:. ·;,:·;· . 
- . ...- .;~· · .. ~ \.. , ........ ,. . . .. . . ..... , ... ·-·. ·~. ,•...})· . 



1 
.. o:. Have you continued to folio~ him afte~ the· surg~ry 

2·. :: as a: patient?.~ 
•.· 

3 A Yes, sir •.. It r s our practice~: normally to . see·. thes~ · · ..... 
1 ... ! ... 

,· .. 
4 .· ·pat~ents.·· six: we.eks .in~:the· qffice -- six we.eks· af.ter=-."t.h~ .. -:·. ·. · 

• • • o •: • .. I .. • .. • . • . • . - • • o ~ •• • • ' ·~ 

. 5·· operation~ .three months after the .. ope~~tion, three.a~d. a··:. ........ 
. . ·.···. -. \0 • ~~~ • 

half months after the .op~r~tion 1 fou~ months afte~ th~·· .. -~ ·. ·;.·.: 
··•·· . . . ... . .• : ·.: 

. ·~. · .. ·. ~~.~. operation, six .months :after 'the ~pe.ratiori·,. a~d: .. ·.-~ ye~~··,aft~~-.~·-. :. ·.· -;. 
· . .- . . . . . . ... ~; . ··:.-···:.··· .... ~ .·· ... ·:::. ·~-. . ~'··.~ ·:. 

· the operation. He ma~ei:1•ll-,toqb~q~ all·· those bases: arid> had · 
. . .. . . .. . . .. ·. 

. . ~: •. ,: ~-;· ..• . · ... ~ . . . .. . ~ .... 
. . ""· ... : ··r...,• . 

·an:··extra· visit or two. ·:·: · · · ·· · ·· ·. ~ · ·· · · ... :·· 

: -·· ·. And ~hat we J re call in~:. tlle. ~~e:~;~a~:: ~isi t, i~ ~----~~~~~~> ., ;>:, 
·.· ·.· . . ' . .· . . . . . .: . .:· : . . . :: .~. ._ ··. .. ..... ~:. ·~- ~:}::/ . ;· ·'"' . 

~ ·.ffi.ct, occurred· on· D1 Novemb~r,. when-· we· llad ... -~·. that .was ... the.',.· .. /· .. .'·· 
. . . - : ....... ~· '1.1~ . . . ··. . . . . . . . : .·- - . . . ·• ~ .. . ·. . •.. - : ~ 

.. . . .. .... :· : . . . . .. ,· .. . . . . .. :: .·i' :· . : .. ·. . . . 

• ·.::·. (.·<·i·~·.-· ~12·:_.··:.:.-: . las.t time. :I· saw. him·.. When. you· consi(ler!-·:the·.~··surqery .. wa·$:;.':~t.he-;_ ·. . . :· 
: :. : . . . ~y·;. . . . - . .. -; ·: . . ~,: ' -· . .-::··.'::~,; ,·:-/: :;:;:;{,~-).;:~:::. ~ '-:: :. ' '< ~ 
. ; . ·';·:·· .. :,;: · ... i~. '. ·'-. · .'±Gil·. -~f.· ;;lov:ember. That' s cjood:: eiloug~~; ~~: ~vernment . ~-fk" ;~~ :: ;: 

~ .. ; • • - r • • ·.:-. : • •. • ·... • • .... • • :.,. ,. ··~. • : • · ... ~;:: ': 

:. · {.: -~-,. \ ·: 1~;:>. < }n~ · ye~~r. . _,. ;. . ~ ;,,. : : ~- · .. :·._,: ·: :·: '.:( :;?~):Ii~< , ':· · ' 
· · , · :- .. ·_; ~ ' .. · -. 1~ ::_·· ·: · · · · Q··.·: H~w·· ·was~··he. doinq. as of the last· ·tiiit~ :you:-. s~.-·· !ll:i'¢;···: · . · 

... • • • : • • , 0 - •j ~ • :~ • 

• • 0 --.: -, .. 

..... • ~ ·.:.: 0 • 

. ' . • ... ~ ... <· 8: 
- •,. !w •o• •• ~·. ..: • 

. . : ~:<;:;.: ·-.9 ~·. 
•• •• • ·: .0 ••••• ·-~· '• • 

~0-:!: . :' ! .. 

. . . . 10: ... 
; .... ·"' .... ··:· . . : .. 

.. · ... . : ',: . ; .. 

. .. _ ..... ·or.· Noer?· . 
'\ 

. . 
·:· # _:,-: ••• ·- . .. . .. < • • • 

• ,· •• ::_::.:::: : •• ·::~0~7,~f;;. ·'··· ; .• , ; ~-·· :-- W~~~~,h~ .told me ~~at~_ he returned to.' ful~ :(o~_\;_;J: .. 
. . ·.;::_.·· ...... ::.:~:· .·_r·:- -~·la(::;_·, . .- ~ .. L~lon..q. abOut· ·the· middle of .-Jtine·, shortly .after .... he had. ·seen·.-::·me. ·.: 

·. ':._-.·.~--~··:·I :)·,~· ... :~ '•, ·<·:. ·,,,:.· • _:•.- ·.· .. · • • :._ ...... ·. ,·. ' ... ··' · .. • • • .:....... '. ·.=.-.·. • • • •' .•. ~.: ·. • ; ·~. o • ..... -.-:~ ... ·.~~~: :.~,· • 

.:·._-_.. :·.-.. ··::·;·'·/t9· .... ::.:· · Be·ell·at_.~ull work ever·since ... H~.now had no ~~-pa~n·.wnat.~a.-·· 
. :_:_ .. :~· ~ .. :,_::i .'::~~ :~ ~: ·.;·< .~ W' • :· !: .. · ... ~ ~: . >~;-~~{·_,:::' •· . L ~-~ -. .. ··. ... .. . . . ;~> . . :-· ~ .-:·: ~ :._.:·: <::-~: .. ~ ·: :~~_."/··.. :· ...... . 

i ~ ::'::~_);/. :~ }\~-~~:r~_-: };.~~~r~-( .. ~~ -~~~ · ~~ litH~ sor_~~e ~ ~ ~ f;' th~ .th~~h:• '. P_~t·. n~:: p~~~:=~~ • ·; . 
·::~---~~~~::~·ii~J~21;..~->.:.;::- :-:~l_ar ... p~in\~~-. -~~~ _back •. :. Hip, sC?rness;;.· or· ~utt991<·.·~or~ries·s.-~.· ~- ..:·. ~·:· 

: .. =_.·~ ·-.:~:;:.,. ~-;.::··~-.. ~~<.·.-. ·~:·:· -~: ....... ·:- ..... _:· :·.··.: ..... _. .. · ..... ·· ..... ·:· .·. ···{ ·-:~~--.· .. ·· . •. , . .;. ... _:·.J . -· .. 
·.: .· 5.~:·~~~~-:_.~ .. ~/ .. ·2~·.:. ~:·< ·::.:Y'o\l. will,·._.-on. the .. l:ight ~-~t:de· only· :occurred·. on~y~ when ne:'.did'~ .. -.· 
... o;··.~~~.~· .. f~~~ ... _:·.~··.·~·- .. :·,:· .• ~ .... ":.:;· .. ........ ,· ... :.-. ·~·· · ... ::~ -~~, ,.., 0 ~: ·t· ~ . r..!'~~· .=-·.·· .. ·., ........ 0 •oo 0 ·_: .. : :_0•""···"'::··-.· 0 • 

. :.· ·~2·~~~.:~~?~~:.:::~~~-:~-~- ;: . ~r~:ii~t-. · ~omethin¥·~eav~:,.:~;~-~«?·b: .:~a~~.;q~irlg ~ ~o_d :;pr._.·:~oin<l ~~~:·:~~~~>~.f.·· 



.. • . 
. . ,• .. ··. . .. 

• - .... .# •• .. ·· .. 
. ~. . . -.-

.. ·· ... 
• • .... • ·• •. f"t. • 

. · ; :-./:-.> ... -~:, .·:-:. : ... :_.- H~ "ROLF NOER," -~1:D~ .::. .. ElJR"ECT .. ~ .~.· . • ..... .· .. 
: . 

__ .• , . . _.'"!,:.·. :." .' ........ ,;.···:-· ·. ·... : .. : ~ ··. ;· .·. '152-'"· ··: :· ...... . ~ 

··~· -1 .. oending .. 
...... · ... 

' .. 

2 At ~~a present time, his work -- at that time was 
·. 

3 l.l November. -- his ·work consisted of .. climbing poles, .ridi~g· 

4 ·. 
·,_ 

. 5 , ... 

:. · .... 6.: 
.. • . .. ... 

7 

. •"' . 

. 
~ . . -~ : :· . . .. ·:· . : .: . 8 . 

. : . - . .. ··'· ..... ·. 
·.0 ....... 'g· .. 

•' . '0 .• ·~ 

.· : .• 

·. . '.-· 1:'4 • 
o,• I' ;. 0 

15 

... 

__too ~uch stooping and lifting a And. he didn't· have.- any pain 

in thja back- anymore when he would sneeze or ~o~qh~·:_ But· he ·. 

·· ~ d"id have some- pain ·in cold o~ damp: weather. 
; . .' __ 

. . 
. ' 

. Did you assess at that~ time the· ~~su_l-t;s· of the.::·<:.·:·. 
........ 

Q: . 

. . 

- <~pinal fusion. that you had done a y~ar earii~r?.-. · 
. .... 

. . · . . ~·· . ·. ... . . ·:;·.. ., .. ~ . 

A;_:.·· Yes, sir·;._ Repeated ·the bending x-~ays,-· and, _as ~I_·_-.::_- · ·· 

_.already conunent~d- to th~ jury, that h~::wa~· ~iid- -~t the·.~---~-:~·:: .. :.-.... : .. :. 
~.- . ·; 0 . ' . 0:· .·. "'· :. ... ·.;0 

·bottom ·two levels-. where.- we. tried~ to fuse-.-_:··:Bu~~ -~~~:-;~~~_,.·~~~i~:.-.. _-_:·:. 
.. . .. .. ._.. : ·. .. · .. ~~ .. :: . : ... .. . .. . . 

0 • • -~ ~ • • ~ :. • • • 0 • • 0. • •• : •• •• •• ·~: ... :. • .. J ~ 

~t the· top· level •. · In that. regard_ \ve .. d ~ave--~o_. ~_lci'im ··i~ as_·_·;· _·:·=·.-~ 
• • • •• : 0 • • • • ••••• • .·.. .. - :. 0 • .. 0 

. . ,;: .. . ~ . . . 
-.·unsuccessful~ _However;.>that.didn't·seem to· be hurt·i~g li~~~~-·- ·._··~--

. '"··: .· ... : . . . . . . ' .. . . . . . . ' .. : ......... >· ' :. ·. . : _ .. :- .:.::, ·.--.. ~-~ ~:.:<:.-
·.·~y, ~xperJ.ence; ·along w~th. everybody· else. that!·s--·._._: ·.-_· .. . ': 

~ .. . 
. ·=. . • 
wrJ.t~ng ~n. the· s~~_.:ect, is that about half- of. the p~tients 

. ." .. ·~ > ~- ;,~ .. ·with pseudo_~~~hrosi~} which is a:_ fancy_ word. Pseudo meaniilg. ·' . 

. · .. · -.; ·: .. · ·-..... ··~ f!·: .. _~... · ~ake·.; .. as i;·~~~~4Qsc{.~nt.t£·i~-•. And··a.rth~o~is" in ·G"i·.eek ~s- -~-- :;. 

· ._:·~:~;;S_:: :··.·:_:;.:-· .; jo~~~- ·. T~~--~ord:,ii~~rdiy meli~s·· /~alse j~~~~~- ··~at.-it·. ·· · 
··. : ·.: ~· ' : . ·. ·· .: ' : ac~~t·~-~~~~: ·i~:.:~~f \he b~~~· th~~- ;ou intended· ~Q ~g. row.·.. · . 

. . ·: ... ·: ~ '(.~~~ \~~n;::.·~·~,'· -~ .t~~tn~~-· ~~~; ~:·~~ai~: /Well, it··. ~ bee~ .. 9:ur exper ienc~·. ~iu~t. ,. : . ~: :; 
....... <···:_~.'. ,:.< . .• ,·:: .... <. . ,; {,::_:::.,... • :.:":~'~F ..... , ~\:'.~ .. . 7· .i ---~ i· .;:· ;i;.J· ·.' ..__ . • . . . . ·. h. t' '~.. . I 

· .. ·-:~-;·:~ ;.; :~ ._. ' 22~ .. -~: ~·-~p~~-:~--~a-~~ .. ot~~·~-t;]?.! .:~~t;_~i;s: . . w~ t;tt :~eu¢l<?art_hrosis ... -~on._··~ J.tr_ ._. . 

• ~ .. :::;.:>~)~·~,:·,·:·:· ;::~~;~~oti~-b~r~ .:~o~.-·.:· ~, daft"f ~peJ:~t~:·6n. ~~~~-un~~~$• th~;:\1ut~ .. ·. ·. 
: :: • - :'X;;·.· i .-s: • · ~: . -~:-:. :~~:.: i~:: -:. ~ ,:;\·:<-~i?>i ·;};:2; ::~ <:; .l: ~,~: ~?: f ~ · ~ · i' . , ··::' ~ ·::, .. : :.:. _ .. \ }: ... ; . :_ ··:.: . ;_; · · > · ·. · · . 

.. -.. ·.~ -~:. ·. ·_. ':·· . . . .· ... . . . , __ 

. . •. . \·~---~--:··_· ·_./ ·. :·.- .~~~ ... ·_ .... : .. ~·-.-:~>;."" .·.-~·:-: .. ~~.:~~~~{ti"l! :.-. :··· -~:- .·:~·~- :-.- - ... · .•.:·; .... 
•• ::::·_-" .,_ '; .:--_. ~ ...... -~-- .'.. • - . •.• ·:- ·#. : .... :;~.¥" ..... -~_.,.,.~ -~ -~ :.. 1'70. 'M t1JOt13 ·-· . - . . ..•.. ' .· '. :--~ ::. -,'f:" 



.. -· .. ~ -.. :_: . "'! .... . . : ... 
. . . .··. 

: H. ROL.F NOER,. -l\1~0. -: •J?IRE .. CT 
. •. 

I •• 1 

; 

And. he's· telling ... me this story-·I. just· .quoted to you, he. 

2 
doesn't come back and ·tell me it hu:rts a· lot··worse than that,. 

3. 

• I 

I'm not going t~ go in and· fix that. On the other hand,. if~·. 
. . . 

4 
'he· dof!S find' himself limited and·. it does hurt, then o'n ·that.:. 

5 
basis we •·11 go .back in and patch it· up. 

· .... 

6 
Q When you say· go back in and patch- it up, ·what .:Jb: ·· ... 

.· .... 

7 
... - ........ 

·, - . 
. ..... .. '-

~ ·.~_(, : :: . you. mean? · ... ·· . .... ... 

A About like going in a cracked~ br:Lck ~~~i:.· .. ·I! l"l~ qo ·. ·.· 
: . . . . . . . . ·. . . . . . . . . . . . ' ·. . . . . . . : . . . . · .. ~~ . ,. .. . . ~ :: .. · ·. . .... ~: ~ ·. 

back' in,. find the··· crack,. freshen-i it 'up~ p~t. in some· hon_e~:; -.. :=._-;··, :/·. ·. 
. . ·.. . ·: .·'· . . ·~ . ··. /·~:::y._.·:· .... · . 

' · grafts and infuse it just like .. I b:ie~ tq ~ -~~e:£ii:-st ~~~: · · 

,.· 
~ .. 

'8: 

· ... 
g· 

. . . 

·- 10 -
,... .. • .. ' • : ··~ -· :_ 0 • • • ~-. • ••• • •• • •• -·: • 

. a· Do· you haye an. opinJ.on, .. aga1n: base~· OX?-- re~so~~l·e.. ·· 

12 · .• · lliediqal Cert"airity 1 aS tO Wha:t ~e:. future .·h~l~~' f~·r· ~J~raid.'i:;~.: .. • .· 
. ·:':! . . . ' . ··_.-:.. ·< : ,. :<: .. ~ .. -::~~ .... ::.: ·· .. ~~~ ~~;:·· ... ·:·.... ·: 

1a_. -.· Jones,. age forty-s~ven, fo~ty-eight, wha~ever-.. ~e.~"a:~~~~· ~s:,-:: ~~}~~~ ···~· ·. · 

11· 
.. •.. ;: ..... 

0 .... _ _.._;: : 

. . . ·>: ...... · ~4· 
. . .. . .. . • . he .. goes on in ·li~e?- .. ·.····. .... ·- · .. · 

~ - '. _ .. ··.;. •'.'\ 

.... -~ .·.· 

. 15·. ·Yeah.- ... He Is . going to have some trouble. . Make~·:zi.~ .. ~ · .... 
·. ~ ..... ~ _= 

· ~ ·· ··mistake about it~ 
~...: 16 .· :· 

My· n~e is not. Jesus .Christ· • ..: ' t don·' t.make · · 
.. :· 

•' ··. : 17 . 
normal backs. •. : I ·do·improve.on .s1tuations~:like I did in~~·.·.· ... 

. : -~ · .... .. · ' .... 
. ::.~~ ~~:·· •. :. ~ 

18
.. ·this· case, got him.:back.·to work to the poin.t. he doesn 1 t-~i .. ~.-k.~ 

.. · · "" ·. . ·tC)s~e ·th;; do'ctor "~but: he. still" .~ui:ts. An& the· sensd.~i~~~:J:. · 
·. c : :: . : .· •• 1~··· ·. . . : 1 • • • • . • • ••• • ••• !!"•: 

. .. .. . . ., . . . •, . ~·. 

• • ••••• -~.: •• •.• . : ;.: • ;· ~: . :.: ·.~ • •••••• • •• : • /. ~ • ~ :. -i .. ' : 

. = -~·. ·~.-.-:· .. ·: .... · · · 20 .. :··.·. portion of= -th~s-~hurtin:g;:worsa~ i.il~·:the .. cold weather, that .. ~ ·· · .. :: ·· 
:' . -~.~~-:~.:·~:~.·. · .. ~:~ .:· :, __ ·· . .. : . ::·: ; ,; ; ' ·. ·.· . ·.. ·<.-::··:·· ~~--: · .... : ::~~. ;5{,,:. . .:...:.· ~:~. ·-~~:t~-: .... : . ·: ·. ·' ·.: 
....... ~~~- ... ~~·.· .21':! ·. ·:· "probably. will .fade- .. SlOwly. Wi-th· .time.· ·.·I. dOJ?- 1 t think ·he.• .. ·s. got .. · 

' .... : :~<:~···.:.~: :;:.··:- ·: .... ... :: ~:.· ·~~-. ·. >·..:< .·? F.· . ....:: .. · .. ··.-: ~~:ot.' :-,{, .. :'.~~~)· .-.~~~ · .. , .. · ·~ ·~. . I . . .· .. •.. "'_ 

, .~ .. :.:.,::- .. ~. -:~ .. ·>~::.~--: _.~2 .. _ .. ·_- ·. ·. ~~Y:_·.~~~~ ~·~r~.~eiil?··-~~fe{._ ~Bu~~~~e~~~1" or ·~at: we: ~e:.qq~n~· -
.. . .. :t:· =·. .• . • .-· .. : .· ··~-.. ~ .... · • . : ':~· ..... l· -~---~··_. ... .:.~ :.,:. . ..... ,.,..,:;);.·.~ .. ; ·;:r,:· .... :\11-··~:~ · .. :r: · .. ·.. : .............. · ·:.-...:· .. ·. . :· . e:: '"/~ :_:/· ~.-.;23::_._:·~-~; t;ij: h:ave~·.tO.~repai:t- tha~: P'~·eudo.a~thri tis~: :r-:.~~ouldn.' .. f.~.-~o~e~b: ·a·t·.·· :~:· .. 



. . .. . / . . : .. : :.·., .. ~ .:·~:·-r . \ ~ ... , : 

-. ··-:_.:. s;~·;?;,; ·; ,;j;:R~ {~ -~-o-~i-. ~j":~.: ~-:-~:~ ~~T:·· ··:·· ---: ": :;~ _::- ~:?:_~ 
•• ~ :~ ·;' ••• • 0 

ot~''.- ~· ... · . .. ·: . . ·. 

-- .• ... : =· .... 
~ :·:. ·15'4 ° 

0 • • 1; 

~· .. 

this~ point. 
. -'":' . 

And I· think. the jury· will.oe out ·on that fo_t: .. 
... 

, 0 

2 ~· about another f~ur or five years. 
.... ; . 

3 . o· Be~-.:four or f.ive· years before· me can. tell whether 
.. 

0 _:. :· 4 ·. he's going·to.have to have it?· 
.•. 

·. 5 -
. '· .. A Yeah. 

•• 0 

Q ·One other question, Dr •. Noer.: Do. you·· have ·an · .- :_r. ~- :; .. ·... . ·.•· 
· .. "· - .. 

• 0 7 0: ·. op~-~ion· as t_o. whether or not .the· automobile·.·~~cide~t· haG- : . · .. . 

·. : 
.. ': ·. 

. _ .. ._. ..... (. ·. 

an:Y. affect on or any impact ';~- thi.s inc~pl~te~ saCralizatio~:. ,· 
. : . .... · ... ··: . : .. -
-· _ · ;:·.~-~-: .... :-~ -... · .t~~t yoir. referred to? .- . ~- · · · -. -~------;-~·~:.·:~~= ,. : .. _. 

-... • • . i • • :•. - : • :··~ .:. 'I.. • • • ... ~ .... ~ :.: :t·-·;~·· ·. 
A~_· ... ·Yes,· ~ir. I cannot do-t; the :i ~s.-~~¥-r.:~ros·s tha-?·~_·1 si-· .... :· ... 

• • o : • o ~ •• ' •• 7 --:.· •I ~· '•, • I ,o" • ,. 'o 

-.~: ::- ~-- --(. ·:: .. -_ ,, -. :::~::~:-.::: ::c:b::~:::n o::. ::~:h:::r::~:=~~:-:r:1:j;~L~:~/~: 
• :0 \, ··: ~<- -: . ..:_:. . .: ;· ·. . 0 • --~·. • •. ~- .-~~:; .: -·~. • ... : ':<. :._.':.: __ .\-~-.--::'-.~~-~- ·_,, .. 
.. 

0 

.:. ·-._. \·:_-~a--:·--~:-__ .. sort of. asymmetric. sacralization;:·. one .of ·tliese·"vertebra.; that :· ·. 
·: 0 ••• 0 • 0 0 • -~ • • • ••• • •• ~~·:.::. 0. ·: ••••• ··~<>\::-.-·~ ~.;.:~~7 

14·. · : c:an.:' t· decide. :whether· it_ •: s part of· the· sac;um: or. of the.- _mobi·_le- -.:~·;.;·· · 
-; .---~< . ·: .. 0 •• .- • • 0 0 .. • • •. ~ .. 0 •• 0 0 ";/:~::·~ ·7 •• ~--- :·:- . 

.. ·1~ spine,· but. :once ~o~:. get -·one of· these Bertilites S~drom~S'>:.· · - · 

... ~ .d .lo . .-....... - . 

. . :. 

• I ... ·: : •: ~ "> ··~ •-
··.:·.·~ .:.~:-: . 

...... . 
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• 1 from about.-bottom. side up.:. So: the· si~~h, seventh year of 

2 life. Six, seven. years old.. And I saw him at fo~ty-six. 

3 His accident -.- Forty-seven.. His accident occurred when he 
. 

4 was forty~six. So he worked with-this thing for forty-odd·. 

5 years. ·aadn.' t bothered him much. Not enough to complain .. ·· · . 

s Not enough to interfere with work. But,··in any event.~ -~-e-

7 ·back of his truck. is caved· in, it sta:r:ted hurting ·aliq.,:wotj.'t -

s stop hu~.ting. It • s par for the eourse with. Bertil.ites 
.... · .. "' 

9 
.. • .. · .. ,. 

:. .: "'. .. . ~ . syndrome. 
.. ·,-"ll ..... . 

• .. .: : .. . 

10 I can't:· tell you why· ·we ·haven~ t b:E!ert· ~ble to . figure 
,· .. 

' . 

.... 11 out how to treat these people • 4ord knows: we•·d:._.llxe· to ~h9w,. ·~·:. 
· .... .· .. -. 

. '-!;'.;; . . F~ . .•.. : .. 
12· 

·.• .. 
bui; we don't. 

. .. 
.· . ......... .._ ·.. . .... -....... ~. . ... 

'Q 
... . . . ~ . . . : .. ' . -;,,, :: · ... : .:;. : ·:·<:~ ·:·: .. ·.:. . . ~ . 
.. In your·.opinJ.on, what started.".j:he·.· incomplete·.~<-.. -:·.·.. · ·. · .. · .. · .. 13' 

· ... '"' 

.. ,.. :. ~ : .. 

- .. ·· . 14. sacralization to. start hurting in -this· man?·.:·. .. .. ,.·, .... •·· 
........ -· 

15 ... -·· .... 

i6 . 

.. 
. • .. - •· 

-. 
. ~. . 

··: .. : 18 

·. ~. : 
... •• -~ lo •• : ••••• ! • ' 

~· . 
. . :.. . . , ~- .... : 

• • to •• • . . 
~ . .. ' ~ ' 

io 

Q" ··.-'did yo·u. get ·any· history--from. any source ·whats.oever··; .. ... . .. 
·,. . .. 

either. Mi.;.~Jones· or·any·~.medical -~·ecord that you've seen:·in .. 
. .... -'.:~ - .. ~:~.~-.· ... ··t:·.· .. . · ~- ... ··:~.-: -:.:.".~ .. ·. . •·.· • 

this· ca_se; ._.that;.~.~veJ;.'_had -~-·:Prior problem ·wit~ his· low·.~apk . 
. -,~·· 

·area?. .. "-~· .... . ·;<'~;; · 
. · ... ~/ ~: ,. :·~~ ··:··:;:··<~:;.': .. :~ ·'? -~ ~·-.. · ... ~-~ .· : .. ;· !~ .. -~. 7-' ... -· ·:. 

· A· {. ·· .... ~a .. .;o,.·. ·s· J.-r··· .~ -~. _,... ... · .... · .. <. . · · ·~ · .. < N .. .. ..._~ .· ·-·· '! . . :,. . . ."P - • 

··.· . :' ;. 

. ..... . .... 
-~ .· ·: .. ,.:. .. . 

• · .,. · 2i · ·. ·.· .. · ·. ;. : ·MR. JENNINGS:·. · Do ·we ·:have a 

.. ; . ~- 0: ~·: ;·. :" .. ; ~ 22_: . - •.. -~i~i; :; .. : ·. -.. ::: ~~:.:<,·;.;;. :. ~ ~~t f.:: .. ·:·.:~.~~--; . 

. : .• :_,.::'/:~.,., : .. 23 · .. ~-•. " . • , ·•. ~-•. I!.OBERTs: . · certainlY:~ · · 

st~pu~a'tion on .. the .. 

. " .. · 
. · .. ·· . .. ' 

··:. 
J.··· 

. . : •. .- -~· :·. . 

:..-'* . -.·.·. . . .• . •• . .• .·• .. • ' .; ~· .. :: ~ 
~ ....- . :. · ... .; -~:· . 
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156 • 1 MR •. JENNINGS: We do? 

2 MR. ROBERTS: Yes. 

3 MR. JENNINGS: I have no.other questions. Thank 

'4 you. 

5 THE COURT: Cross examination? 

6 CROSS EXAMINATION 

7 BY MR. ROBERTS: 

·a Q Dr. Noer, with this particular patient; with Mr. 

9 Jones, you had the luxury of exploring the spine, the :·low·. 
. . 

10 spine instead of relying totally on tests that were done 

. •; 

11 prior to the surgery. So you were able to see what· wa~:· .. · .. 

••• .. 

12 

. .,. .. : 

wrong with the man'$ back, weren't you? 

13 
.A I. hope so.· 

-1' ..... 

14 Q And you·. found a number of problems there?· . · · -~· ··-;. 

15 A Yes-•. sir. 

16 
o· One ~of~ which· you found stenosis or a tightening·. or 

17 a smalling· or les.sening of· the 'size of the channel throu9'l:t-· . 
: ~ ~- . ··: 

18 which ~ nerve ·passes·:. is tha~: co:-=~ect? 
: • - 0. 

.. -19 A .. , A.li cri.; f.h~ n~rv~~ pass·, ·yes,· sir. 

20. 

" 
... 21 

' .. 

Q No'W!~··that;.·ln-and··~of··it;self·, that ~essening in size 
. • .• ' ~ ·• ' ' . . • • :. .. • : :· •. :: . ... =· • ; . ~ 

of that. particul~r. channel, was· not ·caused by this accid~rit·,. 
o, I .,o• • ' 0 

.- .. 
.. 

22' ... 
,; r .. 

' ... :·_._.·.·· ... ·;.· 
I • ·,• •• • •• ':·· .· .. · .. .-23! A.- --··I don't ·.kriow .• · 

. . ·: .. ~ 

.. . : ..... : ........... . . ~ .. .. ; . -~:· . "; 

- f . 

•. \ . . . . . . .:·~ ,:"· . : . ~· . . . . . . . . ; ... ·~ ... -·. : . . . . 
·: · · · · ~ 'Deo Reporting; · . ·. · .· ·· .. · . . ?0· . . 1703) 75' ·0013. • ·. . . 
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Q You don't know? 

A Certainly the· complaints were caused by the acciden~. 

Now whether the accident by stressing the bone caused·.-bony 

hypertrophy and the bone enlarged,. when the ring enlarged · 

that makes·bone a little smaller, that's one perhaps theory. 

Another perhaps theory is that because of the acciden~ a~d. 

cutting on the dura, it pecame injured and ther-efore·· · 

inflammed, and therefore swelled, and. the. swelling level went .. · 
.· '• 

down· and there wasn't room inside to hold the donut for .the· . 

swelling or.for etcetera. You can· have all. of: these theorie~ . . .. 

that you like, but in point· of fact, he n·e.-ver h.ad -~nY:· com~-< .. ·::. 

plaints before the accident. And he had the accident· an·d.·; .:.·:···-

then· he. couldn't -- .-~And two Board Certified speciali.sts in··· 

the course of a year weren't able .. to get ·an honest· ~an· wel1 
. . 

without a knife~· .. S9 I think there's causal· relations}?.ip· .. · · .· 
~ . ...... 

Q The stenosis, however, can be caused by aging, is· 

that correct? ·It's a_: simple! matter . that happens during. age. 
... ., . . . · ...... . . 

A ~Usually it's not aging •. As a matter of _fact, the· · 
. . 

most common cau·se· of stenosis is ihappropriate s-pinal· surgery~ · 

. Q Which he.h~d not. had prior to your 

A (In terpos inq) That Is corr·ect •. 

Q · .. But there. are a number··o·f occasions that .you .. ~?n 
.. ~ . 

ac·~qssr i~ ·. y~ur practice: and. in _yqu~ 'studies whet;e there has 
... ·. . 

. ~- ... 
··. 

. . · ·~ ·. ·.· ·. 'Deo Reporting- .. 
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158 •• 1 been a narrowing of that channel that results in no symptoms 

2 until there's been some trauma and then the trauma· just brings 

3 on the symptoms7 is that correct? 

4 A Roughly. 

5 Q You mentioned the term that he was too fat~ Am I 

6 correct that overweightness or too much -- not enough.>· .. ·-_ 

7 stomach strength can cause a strain on the back and ~ust, 

8 cause-back problems in and of itself? 

9 .. A Yes, sir. 

. : 10 Q Was that one of his problems? 

11 A That's one of my diagnoses. It was· keeping h~m ··; ·. 

• 12 from getting better. Obviously wasn • t· what caus~~: ~:lim to -~- . . . 

13 
start hurting in the first place. 

14' 
Right, sir. Q . ... 

15 
And then he had t;his third problem of an.incomplete 

... 

16. spacing? · '-

17 A Well, one vertebra of the sacrum was couldn't 
" . .. . 

.., .. 

_is ·make up its niirrd· to go· one· way or the other. I would have to 

. ·_·: 19- ... say the sacrum itself was incomplete. 
·'. 

.... 
. . 20"' .. : . Q Now, that problem-is something that I believe you 

21 ... · said··he· had- since age six or· seven, somewhere in that 

22-
· neighborhoo~? 

·--· 23. A- Yes, . sir. .,··. 
~.- : ...... 
,~ . . - . . : ... ··.: -. ·.: :_ . . :·. ;.·~ 

~~~----~----~--~~--------------------------~----~ 
.. 72 'Deo. Reporting 
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Q. Now,.· is that a problem that without some trauma 

could cause pain? 

A I suppose theoretically that it could, but I 

should hasten to add that I don't recall -- !.:graduated in 

1948. This is 1986. so that's thirty-eight years. And I 

can't recall of a patient that I have attended that carne ·for 

surgery for Bertilites Syndrome·.:that·. had· ·not~ had·:· some.· 

significant injury, not twisting to pick up a·piece of· 
... 

. , 

paper, but I'm talking about a car.wrec~ or fall down the 
.. '':, .... 

stairs or something. There's something in ·the ·.injury ·that · 

makes these people start hurting •. = • :I ~~d~f!.~·~.!_,,_ ~·--.; 
·.:·· .. .. · .. :. 

recall personally at.tending one in thirty-~ight years whe~e· 

.: . 

it just began spontaneously~ •• 0 ••• 

. -
Q _. Could. come .. --: . Thfa sympt<:)ms .. cf>uld b'ecome apparent. 

after he~v.Y- !iiftlng;~ is ·,.·tl1at co?rect··/ 

A I ha.ven •. t* seen one.~ . ... 

Q Over- exertion? 

A· I haven't seen one. 

Q No ~igbrous activity at all. to cause these· symp~oms 

to become apparent; ··is~· that .what you're telling us? 

A All. ~ •·m .. tel~it:lg you is-' that I haven't seen one of 
these people··· who beqame symptomatic. and came to surgery :that . . . 
.. ·• ... '. "'·. ·... .. . . . . . . . ......... . 

ha"n ':t· hCl:cl -~ :~ig~ifi~ant· ·.injury;· .. · Nothing ~ike over· ex~r:t::~on· 
'· .· . . . ),•,, . 

•, ... 

-· ••. 1. •. 

. · · ....... -:7-3 'Deo Reporting .. 
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or being fat or stooping over or bending over,_or not just 

general wearing out and starting spontaneously. I dqn't . · 

recall one of these people in thirty-eight years that hadn.•t 

had a significant injury. I therefore conclude that the 

history of injury is significant. All the patients~can't be· 

nuts and all the patients can't be lying. 

Q How much of your opini<:>n is based upon yo1ir·: · 
. . 

conclusion that there was significant· damag~·. to· ~Ml:·. Jones.~~'· .~. 

truck? 

MR. JENNINGs·: I object. That's not what he: said. 
. . 

THE COURT: ~e did say.· signi'ffcant. . . . --: . 

. · MR. JENNINGS: Significant. injury • 

' nothing· ... to do· ~~th the .truck·, .Your Honor •. 
.. ...... 

That had . · 
~ .. . . • . . . . . · .. 
• .. 

· ..... · .. · 
• • ~ 0 • of 0 

.~ ... , . 

THE COURT:.~ You can give the question •. -:Res.tate: · 
..... ,. 

.. . . . .... 
the question.~ ~ T~~·><l~lestion ~as. appropriate as stated. 

BY MR •. ROBERTS: 

Q or· .. · Noer, how much of your conclusion is based:·.:· · 
.. · .... 

. ~po~ ·what I .·:believe ·you said·· earlier concerning th~ .4'amage · 

to ·the truck?· Haw· much of· your conclusion is based up·ori': = • . 

your assumption· that there· was ·significant damage :t_o the · ; 
. . .. 

.") 

truck tha~ he'·~~~·· ~idi~g ·~n? 
; . .. • .. ·.:·. 

I put that .. f.~ . the record:· 
0. •• • 

.<-'·... A.: .... None o·f·.my diagnosis. 
. ... . ._·:..~ ·.~ .:: ~· . .. ' .:: :.. . . .· . . . 

..for. 'q.~· ~ntir.ely, ·differ~~t reason .• 
,.., • . • • • • ; •• •• '!.: • : • ~ • . • • 0 • • • 

· ..... 

. ·.· .. 

.. .. 
•' 

=: ·:: . .' 7.4 've6 Reporting 
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•• ... 
1 Q For an entirely different reason? 

2 A Yes, sir. 

3- Q Just as part of.his history? 

4 A If you like, I'd be glad to tell you. 

5 I was appointed as a consultant·to the Departmen~ 
. l 

s· of Transportation in the area of Highway Safety, and · 

7 specifically with regard to seatbelts some. years· ago.· ... A~~ 
.. · ... - . . ·. . ,·· .. 

8 as- part of my work on this commission, I've been trying to·:· 
• f ~ • •• 

. -
9 ~evelop for myself· some concept o.n how b~d··yOu'v~:_got t9;. 

10-:-- cruinble a car or· a tru.ck be~ore it hurts som~J:;)9dy·: And: .t.-· : .. , . . ": .. 

~ . . .. 
11·· 

i2-· .. 

thii:tk that ... it·· would be great if we had b~a~~ bo~e~· in· · .:;_ :. _.-. 
. '..... ~ ;....., . · ••. :; ·o· '"· ~ 

.. 0. • • - .. • • .. ,· • ~ ,· : • 0 • • .\ • 

veh~cles,: -as we do_, ~n p.J.rplanes 1 ... so th_at peop~e· lJ.ke me· .. · .. -.. -~ 
.. • -. .o • ·- 0. . , ... . .. . . . ' .. 

0 • • • • 

13 

·· .. ·"· 
14· 

·• . .... .. : 

could start to reconstruct this·. Obviously,· this is :pi;l.rt· of 
• • •• 0 ·". 0 ••• :_.... ..0 • • • .·, · ..... ·. 

~_.my ~rofessiona!' interest and you •·l.1 find -this :appoiri~~ri:~_~>£n.:.-
'!. ... 

15 
.. . ,• . 
. . . •• f . ": ..... ,. ~ ~ : ..... · .. my Curriculum Vitae, which you've already accepted_ .. -

1~ 

• • ·, ··:~~ I • 

. So. when I see auto accident cases, I try and.~· ·~ 
.. 

· .. 
.. ·· 

17 .. 
. .. .. : 

calibrate-the .force the only_way I know how, and that·s·to 
... . ·. -·· .. .. _.; 

· de_scribe· the ·amount_.-~f bent metal. __ that was there. ·But· that··'s 
- .. 
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·.consultant. in highway safety for the Depar'tment at Transpor-· 

2 tation. 

3' 

4 

5 

6 . 

7 

8 

Q But based on the history you took· in this particu-

lar. case; you concluded that there was significant:p~ysic~l 
..... . ' . •· t .. , ...... ·' 

damage ·to the truck; is that right? 

A I don't think that's what I said. · I th:ink. ·what· _I 

said was "With such force,. it lifted the bac~ ~f?ili~~---·~ruc~~-··. :: 

off the ground as the." car unf~r.t~ately went_· underneath.·· ·. 
. · ... 

• • • .• Jo 

' . · .. 9. -~pparently the _only damage to the service t~ck .. driven_ by:~>-· ··.;; _. 

10 .· . 

1_1 : ... •• 0 

the- .patfent was .a·. bent rear· bumper, .... ,: .And·. th~t is·· what. I--:~~~:£:~::._·~ -·.·· · 
• . ;: ·. • • . . . • • : : • J . . ..:· . . :- • • . - . , . • . . • . . ' .• :':. '· •• ... ~-: • . 

Mow/ I. don··~· find· the words .. ·siqnlfi~ant or in.signi.flcan~~i~>.:·_ o;.;. 
. . ... -·::· : . ~.. . :· .. 

• · .. -· .. · ·12 .-· there, counseHqr:. All. I put:dtim is how much>berit.'m~t~;.<~~::':·:,·:·· 
.. \ • • • 0 

- • ~ 0 

,:.· o"'·· • . . --· 
~ ·. 

13 

. . 
there was and I told you why· I was interested·.:. 

.. . 0: ~ ~: .. 
Q .· : .· . 14 . . 

. "·. .-

• ... _
15 

~ _'· ... Novembei of ;· 857 i~ that. correct?'· 
. ·.,. 

·. ·: .. 

. . . . .. 

A I ·think you're incorrect. I saw . him- on October· ·1.8, · 
- :: ... 

17' '84 •. 
..· . , . ·· . . ;.. ... ' .. 

& • ~.:- ... •• 

-··MR •. -jENNINdS: 
. . ,r , •... 

. The ias.t ·visit.- . . . ..... " ~ .. 
.. 

.. .. . ~ 
... · ; .. 

. BY MR. ROBERTS:. . ., "", . ~· ·• 
,. .. o I 

...... ·.· .... 
. . : .·· . -. ·-~ ::.·.·.-.2~· .. Q The last. vi·sit;. . .. 

... • •. ·\·,; .. ... 0 -

_;L1/ll/as·~.: you.'·re· correct-. 
• • •• • • 0 • • 

.... ,.. . ·"' ·- :"' ,· ..... ''2\." ·> 
.... ::~·:\.-·:·;~~-.:.-~2-:.J~:-·:·. ~:-~>··_.·: Q: . _.:~·d ~~u ·e~altiated bi~: -~t that tim~?: ... t. • .... -::·:.; . 

.. .... ..- ...... · . 
... ~. :~: ~:· .. 

. •• ·. 

·. . ..· ... · .. :. 

.. . . 
... ·- :· .. :: ... .. · ·-:~.~ ~76 -~-- ~por:ting . 

· . • • • : • 1'103, 1:; •-och ~ · · · 

• •• \" •• _ ... o. 

- o,> .. -:, .. ,.. - .• .. - -~~ . ! .•• ~ ... ~- :·{~ . :" .. . ·~- ... • 
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Q Did you write a written report at that time of 

your evaluation?. 

A No. 

Q Or somewhat shortly thereafter? 

A No, but I made, as I did with all of his visits., a 

record which is a. little bit different than a report. I 

think.counsel would agree there's· a little signific~nce~ · 

Q I'm not goin.g_. to· ~rgue·· abo:ut. the_ dif.f~~ence. 

Oid·.you make a written record? 
. -~ .. 

-
A 

~·· :·~··~· ... -~' 

Ye~ ,_ · sir,· I did •. · t 've :~l:~~ady. read to t.he jur~:~~~/·: ... 

from it. 

Q 
. .··. ·: .. t ... : 

Did you read the.entire record? ·-... 
. . . 

A No. If you'd like me to, I.' d. b~ .. · _gl~d· ·to~ ·: ~-. 

Q Would you, pl~~se, sir, 7· ... ·• ....... 

• 0 .: •. .. • 

A "This is the.first·time I have seen Mr. Jones.~s;~.'n.ce:·. 

7/9/85. He 1 s been seen for his one year check on his · 

decompression and arthrodesis of 11/16/84, a year ~go.· •. 

"'The·· patient states· that_ he returned. to full wor-J< . 

along·· ab_out· the middle of June-,: shortly after last seeing~ __ .. nie~ .... 

. . . 

20 - ·. :. . Been. tc:>~ full work .ever since. ·He now has no pain whatsoever 

21-. · .He . has a: ·li ttl~·_: so;re~es s ~ ln . the--· buttocks and 'no: particular 
. . 

.: pa~n- in· the. back·., The·, hip: sorenes-s is on the right side only. 
': . . ;_· .. .. ' • • :0 0 0 : • •• •• • • .; 

. . ~'= 

. • : .( .. .- .... · /. 23 · -~ ··: · ... ··a~c~~e. onl~-W:.~eri: he _ha~· _}?e~n. d~i.~q .somet~·ing· p~~yy; ~uci:i·-. ~s.: 
" ·• ,~·· · .. :·" ·.~· . . .. :. ·:· ... ::. ·. . . .. · · .... :·.~ . : .·· . .· .:.,_ ... 

>• • -~ .•. -~.~: •• 7_ •• ; ... ·.:· .. ·,.- • ··,· ••.• ~~ ..... - : .. ::~ •.. • \, ·• -.. •. :..: • .. •• •• :. •• .. ., 
• • .. .. • : •• • • ~ - ;.. '. - • •, • • • 0 ... • • 0 ':. • ... ; : "1 :~- • • - • • . . · ., . . . · ·. · .. · . .. ·. . '--~-.;...---~----~~~---..;._----+--..:......------......;_~----' _; ·. · .. : ·. > <77 :. 'Deo... R~jJorting! 

• •. • . . . ' • . f703) '1~1-001~ 

.. •. : 
. ~ . 

.,,,._·.. ~-.. . ": . . •. 

•. ·-; 
~ I ' ; • 

• 0 • ..~ 

... . . - •.· 
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cutti~g wood or doing- a lot of bending. At present his work 

consists of climbing poles, riding in poorly strung 

vehicles __ .. There's a misspelling there. --"poorly sprung 

vehicles such as trucks, walking but· not too much stooping 

or lifting. He doesn't have any diffuclty in tussle events·, 

as exhibited when he sneezes or coughs,. but he!s ·a little.· 

weather sensitive~ Repeat· bending films toda:y .. reve~-~ 
.. ; ... .. 

silent. arthrodesis, except the L-4, ·L~S level,. where I think· 

there is a jog of motion." I already told you·, about.' pseudo..-

arthrosis. 

patient, however, I think this is one of the as~ptomati~ ... .-
·.•· 

_ones of which we'll have to do. no.thing. ~he· ~atient is·· 

'therefore advised to gradually return to normat . acti~-~-~:-~;.;:.-:~' >,-~::. 
··- .. 

. tieS 1 return tO See US if he dOeS .. nOt gradually get. rid'~ 6f• '.'' ·. 

the residual ·discomf·o:r:t documented above." 

MR.· ROBERTS: Thank you, sir. Tha-c's al~ we ·have.· 

THE COURT·: Redirect? 

MR. JENNINGS·:: I have nothing. 

THE COURT:· Th~nk you, Doctor. Your voice last~~-

longer than ·~e thought· it would •... 
.. 

' 
THE WITNESS·: We're. both surprised • ... 

. . 
·THE copRT:. Thank you.. You Ire free to go •. 

· (.Whereupon, the witness was 
• r . . •. 

. .;. 
•: . · .. :· 

e~cused.) .. , 
- .. "': .. 



..... ... . , ~· . . ,;._ . · ... 
. - ~ ...... -:. ...... -

... 
. ... - ~... . . 

• 1 

. ·-: .. 

Even after the accident, the tailgate ·operat 

2 y.without any repairs? 

3 A wasn't touched, it was 

4 The bumper i damaged. 

Q So ything was up under 5 .· 
and·. 

s· ·below? 

7 
A·. Below the 

·s Q· And the car ad· Ciamaq~ to: the. grili.J 
. . : . 

9 is that correct? 

A I don't know 
10 

I~·· was · · ·. · .< .... ·-.·~. ::;:·. · · .... · · :: 
.•. · ..... ~ ·.:.·. 

. 11 damaged to the front. 
· ......... · . 

•••• MR. That's I. have ; Mr. Jones~- ·. 

13 Thank you·very 

14 Redirect? : ·:<_·: ·. :·· . ~ -· 
•• ••7<11 • ... .! 

·.·. 

15 JENNINGS: No, sir. 

'16 
COURT.:. Thank you,· Mr •. Jones. You cpme ~:- .:· :. 

. 17 o counsel table •. 
·~ . 

. 18 

. . 
. · (Whereupon, the .. wftness ,..·'··. 

·: .. 
..... 
. _ .. 19 . · ·excused. ) · 

. ~. :· 

0 ~-

......... · .. ~-··_-.::··:20' T;HE· COURT: ·· Your riext witness?. · · ..... 
o I o t • o '"• .,... • • ~ .. 

. ><·.:_··. · ...... ''2t MR .• :JENN·INGS: Plaintiff: rests •.. 
• • ~ • I ' .. • • ' : : 

.. ':"' . .: .;.......... 0. ' 
. - ... _ .... ::.-• = . .... 

• ,o. 
. .. ~ . . . :: ... 

. . ..; .. 
: ·. 2~i. ·.~ ... •. . :. . . .. ·· .. ·, . -: .·· ·· .. ·.. . .· ·,. . ; 

0.~·-·:."'.' .... ·2.,., 0 ... , •" .. · J: 0 
. .· . .c~·-; ·. t.l, • . • •• 

.. .. • ... ~ • • - 0 • • 

. ·::. 

MR:· .JENNINGS:·.· .. · ··Except for -~h~.:···bil~s •. ··· ·I· take that · 
o ~ • o " •, "• • o • o o .. 0 ~ • ·,o ,' '. _;I ' o • I ...... , o .., • •. o.. o o o ,• ot 

..... • •• 'I • •• -·. . . ·. . .... ·. . . . . . ·. -~. >·: . .-. :.:r~. ~ ~ '... . . . . .... 
"" • I • •• ;' .: o .. :·~· ,·. :: ... • 

..... I •. • • 

'~.· .. . :·-:. 'l 

.. , ... 
• • • ~-. :~~-: .0 

.. 

. . . 
• J ... 

• o. • .... -~ •• 

• ~ •• ··-··~:.. ol • ~ .. .,. : • 0 • .._-·:· ... ·,:· .. .. · .. · . ' .... . . ·. · ~ .;.~ -~~~- ·79 .:~e.a·R~~rti!¥J· . . ·· ; .. ·_. ·. ·.. ..... · .. ·. '· ' 
.,r. :"". · ··. ··. .~· •·· · ... ·, 1703N751..-t3' ~· · · . • .. ·' · 

• •. ~: • . o, .~:0 .. -
o, •••• 
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back •. You've stipul~ted to those and 

THE COURT: (Interposing) They'll come in. There 

'is a stipulation,. Mr. Roberts? 

MR. ROBERTS: Yes, sir, it~is, Your Honor. ·These 

are the bills that were incurred and we admit their . 

genuineness-and their reasonableness. 

Number --

· Number 7. 

,. ' 

THE COURT: All right. They'll be P·laintiff's·:·. 

.. 

MR. JENNINGS: (Interposing) . Do you- want ."them· 

or do you want· them -- .... 

THE COURT: (Interposing) Altogether. 

... ... . ..~ -~ . . 

Number 7, all . . · ., · .. 

.. . , . .. 

group of · medi"ca~. · 

THE 

•. • .· .· ·I= . 
collec~ively 

as Plain-
..... 

-e • ff' s Exhibit Numbe:.;:- 7 and :. 

in evidence. ) 

COUR'r:.~· ·.A~~. right._. Ladies and ge 

.. , 

. .. . . 
the e~identiary.stage of 

I'm going.~o se~d.you.back 

. . ... 
~..... ~~- ,. : -: , . ... 

:.. ' --~ .,· :>. : · ··'Deo Rep. orting··. 

rest?.·. 

. .. ... ; ~-.·. :. . Olt\ . . . 
·· .... · ; ·· · -~ ·~· · c:JV ·.i7o3h.st :co' 3 . · 



LAW OFFICES 

SLENKER. BRANDT. 

· JENNINGS & JOHNSTON 

3026 JAVIER ROAD 

FAIRFAX, VIRGINIA 22031 

(703) 849-8600 

-::\~ 

V I R G I N I A: 

IN THE CIRCUIT COURT OF THE COUNTY OF PRINCE WILLIAM 

JERALD JONES, 1 
1 
1 
1 
1 
1 
1 
1 
1 

Plaintiff, 

v. At Law No. 16278 

MARGARET MARY EVANS, 

Defendant. 

N 0 T I C E 

PLEASE TAKE NOTICE that the undersigned will bring before 

this Court for argument on Friday, February 14, 1986, at 1o:oo 

a.m., or as soon thereafter as counsel may be heard, the followin 

Motion for Expenses on 

/L---
1 

MOTION FOR EXPENSES ON FAILURE TO ADMIT 

COMES NOW plaintiff, by counsel, and files ·this his Motion 

to have the reasonable expenses incurred in making certain proofs 

at trial, including reasonable attorneys' fees, assessed against 

the Erie Insurance Company, pursuant to the terms of· Rule 4:12(c) 

stating as follows: 

1. Plaintiff filed certain Requests for Admissions, 

copies attached hereto, to, inter alia, the Erie Insurance 

Company, c/o its attorney, Russell A. Roberts, Esq., with 

certificate of same being November 16, 1985. 

2. The Erie Insurance Company filed its response, 

certified December 19, 1985, denying Requests 2, 3, 5, and 

81 



LAW OFFICES 

SLENKER. BRANDT. 

JENNINGS & JOHNSTON 

3026 JAVIER ROAD 

FAIRFAX, VIRGINIA 22031 

NOTICE FOR FEBRUARY 14, 1986, AND 
MOTION FOR EXPENSES ON FAILURE TO' 
ADM~T FILED BY PLAINTIFF 

At Law No. 16278 
Page 2 

9 through 40. The response is attached hereto. 

3. Subsequently, the plaintiff was caused to expend 

the sum of $1,617.00 to doctors, plus a deposition charge 

of $136.40, copies of those bills being attached hereto, in 

order to make his proofs concerning his injuries, his medi-

cal expenses, and his loss of income. 

4. The Request for Admissions was never held ·objec-

tionable; the Admission was of substantial importance; Erie 
, 

Insurance Company as evidenced by its lack of proof at tria 

and by its lack of objection to plaintiff's proffered evi­

dence, had no reasonable ground to belive that plaintiff 

was not correct and would not prevail in connection with hi 

proof; and there was no other good reason for the Erie In-

.surance Company to fail to admit. 

WHEREFORE, these premises considered, plaintiff requests 

that, pursuant to Rule 4:12, Rules of the Virginia Supreme Court, 

this Court enter an Order requiring Erie Insurance Company to pay 

to plaintiff the reasonable expenses incurred in making the proof , 

including reasonable attorney's fee • 

Counsel 

& JOHNSTON 

(703) 849-8600 By : 
R. raig Jennings, 

aintiff 
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LAW OFFICES 

SLENKER, BRANDT, 

JENNINGS & JOHNSTON 

3026 JAVIER ROAD 

FAIRFAX, VIRGINIA 22031 

(703) 849-8600 

NOTICE FOR FEBRUARY 14, 1986, AND 
MOTION FOR EXPENSES ON FAILURE TO 
ADMIT FILED BY PLAINTIFF 

CERTIFICATE OF SERVICE 

At Law No. 16278 
Page 2 

. I HEREBY CERTIFY that a true and acc~~e(~py of the 
foregoing was mailed, postage prepaid, this day of 
February, 1986, to: 

Russell H. Roberts, Esq. 
ROBERTS & ASHBY 

(Counsel for Defendant) 
Post Office Box 7166 
Fredericksburg, Virginia 22404 

Lowry J. Miller, Esq. 
MILLER, MILLER & KEARNEY 

(Counsel for Nationwide Insurance Company) 
2701 North Pershing Drive 
Arlington, Virginia 22201-1499 

J. Edward Flournoy, Esq. 
ATTORNEY A,T LAW 

(Co-Counsel for 
9117 Church Stree 
Manassas, Virgini 

I 
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LAW OFFICES 

~KER. BRANDT. 
liNGS & JOHNSTON 
a JAVIER ROAD 

:AX. VIRGINIA 22031 

VIRGINIA 

IN THE CIRCUIT COURT OF PRINCE WILLIAM COUNTY 

JERALD JONES 

v. 

. . 
Plaintiff,: 

. . 
MARGARET MARY EVANS, et al. 

Defendants: 

AT LAW NO. 16278 

REQUEST FOR ADMISSIONS 

TO: Erie Insurance Company 
c/o Russell H. Roberts 
Roberts & Ashby 
P.O. Box 7166 
Fredericksburg, VA 22404 

COMES NOW the Plaintiff, by counsel, and pursuant 

to Rule 4:11 of the Rules of the Supreme Court of Virginia 

calls upon the Defendant to answer separately and in writing, 

on or before twenty-one (21) days after service of the 

request, the below. identified requests for admission. 

If obj~ction is made, the reasons therefor shall be stated. 

The answer shall specifically deny the matter or set forth 

in detail the reasons why the answering party cannot truthfully 

admit or deny the matter. If any portion of an individual 

request for ~dmission is denied, please ide-ntify what portion 

of the request is admitted, what portion of the request 

is denied and state the reasons for said denial. 

84 



LAW OFFICES 

SLENKER. BRANDT. 
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In accordance with the foregoing and Rule 4:11, it 

is requested that you admit that: 

1. Jerald Jones was involved in an automobile accident 

on 10/20/83 on Nokesville Road, south of Vint Hill Road 

wherein his vehicle was struck in the rear by Lela Lyon's 

vehicle who was struck in the rear by Deborah Tolson's 

vehicle who was struck in the rear by Margaret Evans. 

2. The accident was proximately caused by the negligence 

of Margaret Evans. 

3. Mr. Jones was lawfully stopped preparatory ~o 

.making a left hand turn at the time that he was struck 

and that he was not contributorily negligent. 

4. · Margaret Evans was charged on the date of the 

accident with reckless driving, failure to keep her vehicle 

under control and bad brakes (See Atta~hed Exhibit #1). 

5. Margaret Evans pleaded .guilty to reckless driving. 

6. Margaret Evans pleaded guilty to improper driving. 

7. Margaret Evans was convicted of improper driving. 

8. Attached Exhibit il is authentic. 

9. Attached Exhibit ftl is admissible. 

10. As a proximate result of Margaret Evans' negligence 

in causing the accident on 10/20/83, Jerald Jones sustained 

a herniated lumbar disc. 

11. Prior to 10/20/83 Jerald Jones had never experience~ 

any back problems, diseases or injuries. 

-2-
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;JENNINGS & JOHNSTON 

3028 JAVIER ROAO 

FAIRFAX, VIRGINIA 22031 

12. As a result of the herni~ted disc proximately 

caused by Margaret Evans' negligence, Jerald Jones w~s 

caused to undergo a decompression L4-Sl and arthrodesis 

L4-S2. 

13. Mr. Jones underwent the procedure mentioned in 

#10 above at the National Orthopaedic & Rehabilitation 

Hospital from 11/13/84 to 11/30/84 in an attempt to be 

cured of the injuries proximately caused by the collision. 

14. The total cos.t of the procedure from National 

Orthopaedic & Rehabilitation Hospital which was both reasonable 

and necessary was $6,246.45. 

15. In an attempt to be cured of the injuries sustained 

as a proximate result of. the collision, Mr. Jones was also 

treated at National Orthopaedic & Rehabilitation Hospital 

from 11/14/83 to 11/19/83. 

16. The charge for the hospitalization referred to 

in ilS above, which was both reasonable and necessary, 

was $1, 3 0 8. 6 9 • · 

17. In an attempt to be cured of the injuries sustained 

as a proximate result of the collision, Mr. Jones was admitted 

to National Orthopaedic & Rehabilitation Hospital from 

11/28/83 to 12/10/83 with a diagnosis of herniation nucleus 

pu1posus LS-S1. 

18. The charge for the hospita1ization referred to 

in #17 above, which was both reasonable and necessary, 

was $4,121.83. 

-3-
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19. In an attempt to be cured of the injuries sustained 

as a proximate result of the collision, Mr. Jones received 

x-rays from the Northern Virginia Clinics on 11/13/84 and 

a myelogram on ll/14/84. 

20. The cost for the radiologic procedures mentioned 

in #19 above, which was both reasonable and necessary, 

was $98.00 • 

. 21. In an attempt to be cured of the injuries sustained 

as a. proximate result of the- collision, Mr. Jones received 

x-rays from the Northern Virginia Clinics on 12/6/83 and 

a myelogram on 12/1/83. 

22. The cost for the radiologic procedures mentioned 

in i21 above, which was both reasonable and necessary, 

was $98.00. 

23. In an attempt to be cured of injuries sustained 

as a proximate result of the collision, Mr. Jones received 

medical care and treatment from the. Rehabilitation Medicine 

Center of Northern from 11/15/83 to 10/10/84. 

24. The cost of the care and treatment mentioned 

in i23 which was both reasonable and necessary was $580.00. 

25. In an attempt to be cured of the injuries sustained 

as a proximate result of the collision and incident to 

the procedure mentioned in request #10, Mr. Jones received 

anesthesia from Anesthesia Group Service on 11/16/84. 

26. The cost for the equipment and services from 

Anesthesia.Group Service which was both reasonable and 

-4-
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FAIRFAX. VIRGINIA 22031 

necessary was $616.00. 

27. In an attempt to be cured of injuries sustained 

as a proximate result of the collision, Mr. Jones received 

orthotics and other medical care from National Orthopaedic 

& Rehabilitation Hospital on 11/10/83, 9/18/84, 10/18/84, 

10/26/84 and 5/23/85. 

28. That the charges for the treatment and orthotics 

referred to in #27, which were both reasonable and necessary, 

are as follows: 

a) 11/10/83 $214.00 

b) 09/18/84 $284.00 

c) 10/18/84 $ 62.00 

10/26/84 $236.00 

d) 05/23/84 $ 36.00 

29. In an attempt to be cured of injuries sustained 

as a proximate result of the collision," Mr. Jones was treated 

by Dr. H.R. Noer. 

30. The cost for treatment rendered by Dr. Noer, 

which was both reasonable and necessary, was $4,047.00. 

31. In an attempt to be cured of injuries sustained 

as a proximate result of the collision, Mr. Jones was treated 

for pain in his lower back on 10/21/83 at the Prince William 

Hospital Emergency Room. 

32. The cost of the medical treatment referred to 

in #31 above, which was both reasonable and necessary, 

was $219.70. 

-5-
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33. In an attempt to be cur~d of injuries sustained 

as a result of the collision, Mr. Jones was treated by 

Dr. Engh at the Anderson Clinic from 10/26/83 through 6/8/84. 

34. The cost of the treatment referred to in #33 

above, which was both reasonable and necessary, was $434.00. 

35. In an attempt to be cured of injuries sustained 

as a proximate result of the collision, Mr. Jones was treated 

at Arlington Hospital on 11/30/84. 

36. The cost of the treatment referred to in #35, 

which was both reasonable and necessary was $295.00 •. 

37. In an attempt to be cured of injuries sustained 

as a proximate result of the collision, Mr. Jones received 

x-rays on 11/30/83 from Virginia Radiological Associates. 

38. The cost for the treatment in request #37, which 

was both reasonable and necessary, was $103.00. 

39. In an attempt to be cured of injuries sustained 

as a proximate result of the colli~ion, Mr. Jones was prescribed 

and did purchase medications. 

40. The cost of the medications referred to in #39 

above, which was both reasonabl 

J. Edward Flournoy, P.C. 
9113 Church Street 
Manassas, VA 22110 

R. Craig Jennings, Esquire 

JE 

SLENKER, BRANDT, JENNINGS & JOHNSTON 
3026 Javier Road 
Fairfax, VA 22031 

Counsel for Plaintiff 89 

was $551.52. 
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Sl.eNKER. BRANDT, 
JENNINGS & JOHNSTON 

3026 JAVIER ROAD 
FAIRFAX, VIRGINIA 22031 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a copy of the foregoing was 
mailed, postage prepaid, this tD~., day of December, 1985 
to: Lowry J. Miller, Esquire, Esquire, 2701 N. Pershing 
Drive, Arlington, VA 22201; Russell H. Roberts, Esquire, 
P.O. Box 7166, Fredericksburg, V 22404; and to Margaret 
Mary Evans, 7911 Meadow Court,/M VA 22110. · 

/ 
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ZIP 

YOU ARE SUMMONED TO APPEAn IN TUE:-------------

Prince William couNTY/CITY w Ul:fii:IIAL 0 JUVENILE & DOMESTIC RELAJIONS 
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VIRGINIA: 

IN THE CIRCUIT COURT OF PRINCE WILLIAM COUNTY 

JERALD JONES 

vs. 

MARGARET ~!ARY EVANS, et al 

) 
) 

Plaintiff ) 
) 
) 
) 
) 
) 

Defendants ) 

AT LAW NC. 16278 

~ RESPONSE TO REQUEST FOR ADMISSIONS 

~ 
~- The Defendant, Erie Insurance Company, for Answer to ~equest 
~· 
~! for Admissions, would answer and say: 
~~ 
\UN 

~j 1. Thatit denies numbered paragraphs 2, 3, 5, and 9 through 40 
t-a: "(> 
.d of the said Request for Admissions. 

a: 
rai 
3~ 2. That it admits numbered paragraphs!, 4, 6, 7, and 8 of the 
c~ 

:e said Request for Admissions. 
~f 
loll 

!• 
a:U) 
~ ,.. 
)( 

g 
0 
~ 

ROBERTS & ASHBY 
P. o. Box 7166 
Fredericksburg, VA 22404 

CERTIFICATE 

I hereby certify that a true copy of the foregoing was mailed 

postage prepaid this 19th day of December, 1985 to Lowry J. Miller, 

2701 North Pershing Dr., Arlington, VA 22201; J. Edward Flournoy, 

9113 Church St., Manassas, VA 22110; and R. Craig Jennings, 3026 

Javier Rd., Fairfax, VA 22031. 



.. ·. 

·: .. .. ..; .. ·- .· .': ." -::. 

••.•. ;· .... ! :·· . -:,. ~- .• • • ': •.•.. ....,.. .... 

... :· 

·.· ,,. 
: .. . 

r 

H. R. NOER, L TO. · 
2465 ARMY NAVY DRIVE 

ARLINGTON, VIRGINIA 22206 
(703) 920·5400 

Attorney R. Craig Jennings 

-·· 

ORTHOPAEDIC SURGERY 

H. ROLF NOER, M.D., F.A.C.S. 
JOSEPH 8. WHITE, M.D. 
FED.I.D. No. 540885801 

CHAAGUOA 
PAYMitNTS MAOit 

AI'TEA t.AST DATil 
SHOWN WILL AP9CAA 

ONYOUANEXT 
STATEMENT 

Slenker, Brandt, Jennings & Johnston 
3026 Javier Road 
Fairfax, .Virginia 22031 

BALANC:£ 
FORWARD· 

... 

'RF.• .TONF.~ .TERAT~D o loo' l· > 
DATI£ TOTAL CREDITS 

BALANCE\ fi'AMU.Y a&SCAIPTION F'IU£ PAYMENTS -MCMIICR ADJ. 

Pht.· ,1,:~-- /lhtkt~ 131. ,. 1.,.010-Jb t'O 13'!. ov . v .. 
~..%'-re.s.r/mc.c?V-1 "}90. ,.,rkl. "db (,10 /117. (,?} 
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SAPIQUAAD BUSINISS SYSTEMS "-&ASK PAY LAST AMOUNT IN 8ALANCK COLUMNJ 

· ·xM-Examinatlon GHI-Group Hosp. Inc. ER-Emergency Room 
SN-Consultation ADJ-Ad)ustmont HV-Hospltal Visit 
JC-Surgery REF-Refund CK-checl< Payment 
FX-Treatment of Fracture ov-oftlc:e VIsit Mo-Money Order 
Eo-Medication . NC-No Charge CA-caSh Payment -~u-crutches RAD-R adlology ' 

FOR INFORMATION CONCERNIN~ THIS ACCOUNT CALL (703) 120-5400 
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I R. Craig Jennings, Esq. I 
TO: Slenker, Brandt, Jennings & Johnston 

3026 Javier Road 
Fairfax, Virginia 22031 

L . ~ 

January 13, 1986 

P ~'.I."T a. DAWSON 
REGISTERl.., PROFESSIONAL REPORTERS 
SUITE l\-1, FAmFAX TOWNE OFFICE PARX 

1019S MAIN STREET 

FAIRFAX, vmGINIA 22030 
(1'03) 591-000T 

TAX J.D. NO. !54-1111968 

Date: January 15, 1986 

Jerald Jones vs.. Margaret 1-iary Evans 

Deposition of: Gerard Anderson Engh,· M.D . 

Original & 1 Copy . - . . ' . . . . $136.40* 

*Please put our Invo:lce·No. 86 .. 46-P on your check .. 

. . .... •.· .. - ' .... -....... . . ... .... . ... . .. . . . .... ·,•. . . .. ~-· . . : .... · 
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Anderson Clinic, Inc. 
2465 Army-Navy Drive. Arlington. Virginia 22206 

Telephone: (703) 892-6500 

Orthopaedics 
Charles A. Engh, M.D. 
Gerard A. Engh, M.D. 
John L. Albrigo, M.D; 
M. David Tremaine, M.D. 
0. Anderson Engh, M.D. (Retired) 

R. Craig Jennings 
Slenker~ Brandt, Jennings & Johnston 
Trial Attorneys & Counsellors at Law 
3026 Javier Road 
Pairfax~ VA 22031 

Dear Mr. Jennings: 

December 31, 1985 

General Surgery 
S. Joseph Cosimano, Jr., M.D. 

In regard to the upcoming pre-deposition and the deposition in the case of 
Mr. Jerald Jones sCheduled to take place in the office of Gerard A. Engh~ M.D. 
on January 13, 1986 at 11:00 AM and lt":30 AM respectively, this is a reminder 
of the fees set for such a deposition. 

The fee for the pre-deposition time- (11:00- 11:30 AM is $150.00). 
The fee for the deposition that is scheduled for (11:30·AM- 12:30 PM) is 
$350.00 for that hour and the cost is doubled for the time over the hour 
that has been reserved. 

This payment for the deposition is expected to be paid at the time of the 
deposition. 

Thank you. 

Sincerely, 

&t/J-b-U a)1Lnt/_L,v 
Debbie Ammeen 
Secretary to Gerard A. Engh, M.D. 
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lAW OFFICES 

SLENKER, BRANDT, 

JENNINGS & JOHNSTON 

3026 JAVIER ROAD 

FAIRFAX. VIRGINIA 22031 

(703) 849-8600 

BK 0 I 2 2 PG 0 5 7 6 

V I R G I N I A: 

IN THE CIRCUIT COURT OF THE COUNTY OF PRINCE WILLIAM 

JERALD JONES, 

Plaintiff, 

v. 

MARGARET MARY EVANS, 

Defendant. 

JUDGMENT ORDER 

] 
] 
] 
] 
] 
] 
] 
] 
1 

At Law No. 16278 

THIS MATTER came before the Court for trial by jury, and 

at the conclusion of all the evidence, the plaintiff made a motion . 

to strike defendant's evidence and for Summary Judgment in plain-

tiff's favor on the question of liability, said motion being 

granted by the Court to which action of the Court, the defendant, 

by counsel, duly noted her objection and exception. 

WHEREUPON, the matter was submitted-to the jury for resolu­

tion, upon proper instructions. Thereafter, upon due deliberatio , 

the jury returned its verdict in favor of the plaintiff in the su 

of TWO HUNDRED THOUSAND DOLLARS ($200,000.00). 

WHEREUPON, the defendant, by counsel, made a motion to set 

aside tne verdict on the grounds of excessiveness, and the Court 

being of the opinion that the verdict is not excessive as a matte 

of law, the Court did thereafter deny the'defendant's motion to 

set aside the jury verdict; and 

IT APPEARING TO THE COURT that judgment should be entered 

oh the verdict of the jury in plaintiff's favor against the defen 

dant in the sum of TWO HUNDRED THOUSAND DOLLARS ( $200,000. 00), plu 

costs of this proceeding; it is therefore 
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LAW OFFICES 

SLENKER, BRANDT. 

JENNINGS & JOHNSTON 

3026 JAVIER ROAD 

FAIRFAX, VIRGINIA 22031 

(703) 849-8600 

BK f) ,f 2 .2 PG 0 5 7 7 

JUDGMENT ORDER At Law No. 16278 
Page 2 

ORDERED that judgment be, and the same hereby is, entered in 

plaintiff's favor in accordance with the verdict of the jury again 

the defendant in the sum of TWO HUNDRED THOUSAND DOLLARS 

($200,000.00), plus the cost of this proceeding. 

AND THIS ORDER IS FINAL. 

ENTERED this fl!:.. day of ct.~~~~':; 

WE ASK FOR THIS: 

SEEN, OBJECTED TO AND EXCEPTION TAKEN: 

By: 
ell H. Robert , Counsel for 

rie Insurance Exchange on 
behalf of the defense 
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V I R G I N I A 

IN THE 

-----------------------------x 
JERALD JONES 

Plaintiff, 

-vs-

MARGARET MARY EVANS, et. al. 

Defendants. 

. . 

-----------------------------x 

AT LAW NO. 16278 

Manassas, Virginia 

The proceedings commenced before: 

THE HONORABLE H. SELWYN SMITH 

- ·-- ... 

.Judge for the Circuit Court of Prince William County, 

Virginia, February 12, 1986, in the Courthouse, Manassas, 

Virginia, when were present: 

For the Plaintiff: 

R. CRAIG JENNINGS, ESQUIRE 
1012 North Utah Street 
Arlington, Virginia 22201 

For the Defendants: 

RUSSELL H. ROBERTS, ESQUIRE 
1041 Prince Edward Street 
Fredericksburg, Virginia 22401 

MANASSAS COURT REPORTING 
9029 Center Street 
Manassas, Virginia 

. 361-7575 
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C 0 N T E N T S --------

The following pages 3-11 contain the motions by counsel. 

MANASSAS COURT REPORTING 
9029 Center Street 
Manassas, Virginia 

361-7575 
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(Thereupon, the court reporter was duly sworn by 

the Clerk.) 

THE COURT: All right, gentlemen. 

MR. JENNINGS: It's my motion for 

THE COURT: Yes, sir. 

MR. JENNINGS: -- 4:12(c) sanctions in the Jones/ 

Evans case. I think the motion, more or less sets forth 

THE COURT: I got a chance to read it. Go. with 

the motion. Go with the Rules, and I think, Mr. Roberts, 

it's up to you, sir. 

MR. ROBERTS: All right, sir. Your Honor, I don't 

know what documents Mr. Jennings· has submitted to you. Do 

you have my letter of December 19th, 1985, addressed to 

him, as well? 

THE COURT: Well, let me find out. December 19th? 

MR. ROBERTS: Yes, sir. 

THE COURT: Would it be accompanying some of 

this? 

MR. ROBERTS: It would have been accompanying my 

response to request for admissions. Maybe I can just hand 

the Court my packet. There will be some duplication there. 

Your Honor, the request for admissions was sub-

mitted to us in mid December of 1985. Prior to the request 

MANASSAS COURT REPORTING 
9029 Center Street 
Manassas, Virginia 

361-7575 
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being submitted to us, we had deposed the Plaintiff, Mr.· 

Jones. As a result of those depositions, it was apparent to 

us at that time from all the information that was reasonably 

available to us, that the property damage was quite light and 

that the seriousness of the back injury that Mr. Jones was 

claiming was considerably in doubt at that time. The request 

for admissions was submitted to us and it was also submitted 

to Nationwide, who was the other uninsured motorist carrier 

at the same time. And I've included in that packet Nation-

wide's responses to the same request for admissions. The 

request, of course,_listed a number of things, many of which 

we admitted. But it also went on to say that Mr. Jones had 

to undergo a decompression surgery because of a herniated 

disk. 

Now, at that time again, we question seriously 

whether there was a herniated disk. Interestingly enough, 

when Dr. Nora testified in this case, he concluded that there 

was not a herniated disk. So request No. 4 sayst "As a 

result of the herniated disk proximately caused by Margaret 

Evan's negligence, Jerald Jones had to go through a number of 

medical procedures." And then, basically, the remaining 

requests for admission dealt directly back with this herni-

ated disk diagnosis that no physician had made at that time, 

but Mr. Jennings had made in his request for admi~sions. 

-
So we submit that in light of the, first of all, 

MANASSAS COURT REPORTING 
9029 Center Street 
Manassas, Virginia 

361-7575 
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not severe property damage, not severe impact, is the 

evidence that was available to us, and as a result of 

considerable doubt from the medical evidence that was 

available to us at that time, that it was appropriate to deny 

these because it just did not appear that Mr. Jones' com­

plaints were consistent with the information that we had. 

Now, I wrote a letter to Mr. Jennings saying that 

the way the requests were phrased to us, we had to deny them 

because he was asking in every request basically to tie 

everything back to this accident. It would have been 

entirely appropriate if he wanted to say, you know, that 

these charges were reasonable, put us to the test of admit­

ting the reasonableness of the charges. And in my letter to 

him, I told him that we would not only admit the reasonable-

ness of the char~es, but that we would -- we would not admit 

necessity or causation, but we would admit everything else 

that he has requested. The request for .admissions were 

couched in· such language that we had to deny them, because 

they were all tied back to the accident. I might also add 

that the type injury that he had, I doubt very seriously that 

Mr. Jennings would have tried this case without the medical 

testimony that he had, because in addition to proving 

causation, he certainly had to prove the permanency. And he 

would have needed these medical witnesses to prove his 

permanency anyway. So the expense that he is claiming that 

MANASSAS COURT REPORTING 
9029 Center Street 
Manassas, Virginia 

361-7575 
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he incurred I submit would have been incurred anyway. But I 

submit to Your Honor that our denial of the request for 

admissions was entirely appropriate, especially at the time 

that the requests were tendered to us. 

THE COURT: All right. Mr. Jennings, anything you 

would have to say about that? 

MR. JENNINGS: Yes, sir. I'd like to just give you 

a letter that came up -- I think it was sent to Mr. Roberts 

the next day after his. 

THE COURT: 20th. That's correct. 

MR. JENNINGS: All right. 

THE COMMISSIONER: Or it's dated the 20th. 

MR. JENNINGS: Just so we have the correspondence 

correct as to whether there was a question of --

THE COURT: . Can I infer that these two letters were 

crossed in the mail, because one is dated the 19th, and the 

other is dated the 20~h. Although you start your's out by 

saying, "Received your response for request for admissions." 

MR. JENNINGS: They did not cross the mail. 

THE COURT: All right. Even though they're dated 

that way. 

MR. J~NNINGS: His letter of the 19th I received on 

the 20th with his response. 

THE COURT: All right. 

MR. JENNINGS: On the 20th that letter went back 

MANASSAS COURT REPORTING 
9029-center Street 
Manassas, Virginia 

. 361-7575 
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out to Mr. Roberts. 

THE COURT: That's mail service that we don't get 

in this town. 

MR. JENNINGS: Well, it's very unusual that we get 

that in Fairfax, too, tell you the truth. But it did happen. 

If the Court please, my position is, and I suggest. 

to the Court, this is the only second aspect of a rule or a 

statute where I see that costs "shall," in a very nondiscre-

tionary basis, 11 shall be awarded." I think if the Court 

would ·look at and the Court is probably familiar with 

the objection to venue statute that costs shall be awarded 

there. Under 4:12_you'll notice the discretionary portion of 

the rule is that the party who made the proofs, namely 

Mr. Jones, "may 11 
-- we may apply to the Court for an order 

requiring that the expenses be paid. And then it says, 11 The 

Court shall make the order unless it finds," and then there 

are four listings. Our Rule 4:12 is word for word from 

Federal Rule 37. And again, it has been held that 37(c), 

which is our 4:12(c) is mandatory that the order for expenses 

be made, unless one of those criteria is met·. 

If the Court please, if you'll look at some -- just 

two or three of the requests that were denied that necessi-

tated in January, Dr. Ing•s deposition and then on January 

21, Dr. Nora's personal testimony, if you'll look at 29, I 

believe, Request 29 says that in an attempt to be cured ·of 

MANASSAS COURT REPORTING 
9029 Center Street 
Manassas, Virginia 

361-7575 
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the injuries, Mr. Jones was treated by Dr. Nora. That was 

denied. Thirty talked about his cost of treatment. That was 

denied. In 33, we said that in an attempt to be cured of his 

injuries, Mr. Jones was treated by Dr. Ing. That was 

denied. And then the cost of Dr. Ing's treatment was $434. 

That was denied. 

Thus, just on those four requests alone, justified 

the taking of Dr. Ing's deposition, on the one hand, and 

bringing Dr. Nora in person -- I guess we could have taken 

his deposition, too but bringing him in person. I think 

it begs· the question to_say that we would have used the wit-

nesses anyway, because the question is now, did we have to 

incur these expenses to make those proofs to show that Jerald 
-

Jones in an effort to be cured of his injuries was treated 

both by Dr. Ing and by Dr. Nora? 

The.Court will recall, I hope, that in this case 

the defense produced no witnesses. There was no contradic-

tory medical evidence at all. There was no contradictory 

documentary evidence. In fact, there was no evidence at 

all. As soon as Plaintiff rested, the defense rested. So at 

that point in the game, if you will, all of the evidence 

presented by the Plaintiff in this case was uncontradicted. 

We did have those expenses incurred, and I see no reason for 

those to have been refused. I come before you for Mr. Jones 

really, not for Craig Jennings, because Craig Jennings is not 

MANASSAS COURT REPORTING 
9029 Center Street 
Manassas, Virginia 

361-7575 
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going to have to pay these folks. Jerald Jones is going to 

have to pay Dr. Ing and Dr. Nora. 

THE COURT: Does that authorize me to drop the 

attorney's fee portion of it? 

MR. JENNINGS: Well, I don't know how much attar-

ney's fee I'm really looking for. To make the proofs was a 

-- I guess the deposition and the pretrial conference was a 

couple hours two and a half hours all totaled. But I 

think in this situation that Rule does have teeth in it. I 

gave you my December 20th letter just to let you know that 

this wasn't a surprise. 

THE COURT: All right. 

MR. JENNINGS: They found out later on. They could 

have amended, you know, after the depositions and after they 

got into the medical and they never did that either, sir. 

That's the Plaintiff's position. 

THE COURT: All right, sir, I think under the 

circumstances, and after we have heard the deposition -- or 

after the completed deposition, it was incumbent upon you, 

Mr. Roberts, to amend. Certainly that · was ample time to 

amend before the trial of the case. I had not had the 

benefit of the letter of December the 20th. I have read, or 

was aware of the ·contents of the letter of December the 

19th. But under the circumstances, I think that the Rule is 

there and the Rule is there for a purpose, and I see no 

MANASSAS COURT REPORTING 
9029 Center Street 
Manassas, Virginia 

361-7575 
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reason why the the evidence was not there, and I cannot 

find any excuse for not going with the Rules. In other 

words, the Rule says, "The Court shall make the order unless 

it finds" one, two, three, and four, and there's not any-

thing that I can find in those four items that would justify 

not making the award. 

MR. ROBERTS: May I address the matter very 

briefly? 

THE COURT: All right, sir. 

MR. ROBERTS: One of the grounds is that there is 

no reasonable ground to believe that the Plaintiff was 

correct and here the evidence that we had at that time --

THE COURT: I understand that. But that's the 

reason I prefaced my whole remark with that you had ample 

time after you.learned that that was the case within which to 

amend and had you have done that, we wouldn't have had the 

expense that he's complaining of in this particular case. 

MR. ·ROBERTS : Well, Your Honor, when Dr. Ing 

testified, he testified there was a herniated disk, and 

then Dr. Nora said there was not a herniated disk. 

THE COURT: Mr. Roberts, your exception is duly 

noted. 

MR. ROBERTS: Yes, sir. 

THE COURT: Mr. Jennings, if you'll prepare the 

appropriate order. 

MANASSAS COURT REPORTING 
9029 Center Street 
Manassas, Virginia 

361-7575 
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MR. JENNINGS: I have an order. I do have order, 

but there are blanks in terms of the expenses. I don't know 

if I've added them up. But I'd like and there is an 

attorney's fee blank, ·.which may be either filled in or 

deleted. 

THE COURT: You give more the order and I'll pick 

it up from the motion. I'll do the arithmetic from the 

motion. 

MR. JENNINGS: All right, sir. 

(Thereupon, the hearing was concluded.) 

MANASSAS COURT REPORTING 
9029 Center S~reet 
Manassas, Virginia 
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I R G I N I A: 

IN THE CIRCUIT COURT OF THE COUNTY -OF PRINCE WILLIAM 

JONES, 

Plaintiff, 

] 
] 
] 
1 
] 

At Law No. 16278 
RGARET MARY EVANS, 

] 
] 
] 
] Defendant. 

0 R D E R 

THIS MATTER came before the Court 9n February 12, 1986, upon 

lanitiff's motion for expenses to be assessed against the Erie In-

surance Company pursuant to Rule 4:12(c), Rules of the Supreme Cour · 

f Virginia, and the matter was argued by counsel for the parties; 

and 

IT APPEARING TO.THE COURT that plaintiff's motion should be 
t!fo . 

granted and that ~xpenses in the amount $l1! ~ ........._ , plus attorneys' 

•• fees in the amount of $ ~s-c, " , should be assessed against the 

Erie Insurance Company for requiring the plaintiff to make certain 

proofs attrial of this cause on January 21, 1986, to which action 

~of the Court. the Erie Insurance Company, by its attorneys, notes 

its objection and exception; it is therefore 

SO ORDERED. 
>-( 

ENTERED this / 2-

ASK FOR THIS: 
SLENKER BRANDT, JENNINGS 

& J, SLY 
y: 

R. Craig Jennin s, 
Counsel for P aintiff 

day of February, 1986. 

SEEN, OBJECTED TO AND EXCEPTION 

ROBERTS & ASHBY 

By: 
ssell H. Robe+ts, Counsel for 
Erie Insurance Company 
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QUESTIONS PRESENTED 

1. Did Er~e have reasonable ground to believe that 

it might prevail on the matters which were requested to 

be admitted? 
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