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VIRGINTIA:

CIRCUIT COURT FOR THE COUNTY OF PRINCE WILLIAM

JERALD JONES,

Plaintiff,

V.

MARGARET MARY EVANS,

900 Palmer Drive .
Lorton, Virginia 22079

Defendant.

ALSO SERVE:

NATIONWIDE MUTUAL INSURANCE
COMPANY

David R. Smythe,
Registered Agent
800 Graves Mill Road
Lynchburg, Virginia

24506

and
ERIE INSURANCE.EXCHANGE

c/o Secretary of the
Commonwealth
9th Street Office
Building
Room 1114
Richmond, Virginia
23219
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At Law No. __ /4274

MOTION FOR JUDGMENT

COMES NOW plaintiff, Jerald Jones, by counsel, and files

¢t anr ¢

7 W

-~

P

this his Motion for Judgment against the defendant for the sum

of THREE HUNDRED THOUSAND DOLLARS ($300,000.00), plus costs,

based upon the following:

1. On October 20, 1983, at approximately 3:45 p.m.,

plaintiff was operating his vehicle on Route 28 in Prince

1
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MOTION FOR JUDGMENT - At Law No.

Jones v. Evans Page 2
William County and had brought his vehicle to a stop pre-
paratory to making a lefthand turn.

2. At the same time and place the defendant negli-
gently operated her 1978 four-door Lincoln sedén so as to
cause a chain collision, resulting in a violent crash to the
rear of plaintiff's vehcile.

3. As a direct and proximate result of plaintiff's
negligence in causing the collision as referred tq in Para-
graph Two above, .plaintiff was caused to sustain serious
and permanent injuries; has been prevented from transacting
his normal business and occupation; has suffered and will
continue to suffer great pain of body and mind; has sustained
permanent disability, deformity and potential loss of earning
capacity; has sustained and will continue to sustain loss of
earnings; has incurred and will incur in the future medical
bills in an attempt to be cured of his injuries.

WHEREFORE, plaintiff demands judgment against the defendant
in the sum of TﬁREE HUNDRED THOUSAND DOLLARS ($300,000.00), plus

cost of this proceedirg.

LJAJQ\ (VA

Jerald} Jones, by 7ounsel
J. Edward Flournoy, P.C.

9113 Church Street ’/

Manassas, Virginia 22110

R. Craig Jennings, Esq.

SLENKER, BRANDT, JENNINGS & JOHNSTON
3026 Javier Road

Fairfax, Virginia 22031

Counsel for Plaintiff




ROBERTS & ASHBY e ATTORNEYS AT LAW
P.0.BOX 7166 ¢ FREDERICKSBURG, VIRGINIA 22404 e (703)373-0113

VIRGINIA:
IN THE CIRCUIT COURT OF PRIMCE WILLIAM COUNTY

)~ 16277

JERALD JONES Plaintiff
vs.
MARGARET MARY EVANS Defendant

ANSWER OF ERIE INSURANCE EXCHANGE

The Erie Insurance Exchange for Answer té Motion for Judgment
exhibited against it under the above style would respectfully’ answer
and say: |

1. That it denies that it is indebted to the Plaintiff in the
amount sued for or any other amount of money.

2. That it denies that it provides uninsured motorist coverége
to the Plaintiff under.the facts and circumstances of this case.

3. That it denies the allegations  contained in numbered
paragraphs 1, 2, and 3 of the said Motion for Judgment.

4. That it would specifically allege that the Plaintiff himself
was guilty of negligence contributing to cause the accident in question
and accordingly, Erie Insurance Exchange will rely upon the defense
of contributory negligence. '

o 5.v That no notice of the accident in question has ever been

Erie Insurance Exchange by Jerald Jones except service

for Judgment which was received nearly two years from

§F1h da%eéb the accident. Accordingly, the Plaintiff, Jerald Jones,
] barw} )"' )

hasnnogzﬁbm 1lied with the terms of his insurance pollcy with the Erie
-___- o:ua’.‘:
Insurafce Exchange.

3




ROBERTS & ASHBY e ATTORNEYS AT LAW
P.0.BOX 7166 e FREDERICKSBURG, VIRGINIA 22404 * (703)373-0113

WHEREFORE, the Erie Insurance Exchange respectfully prays that

it be dismissed with its costs.

Respectfully,

ERIE NCE EXCE
By Ah&@l&ﬂ 'x;: GJ&NSé"

) Of Counsel

Russell H. Roberts
ROBERTS & ASHBY

P. O. Box 7166
Fredericksburg, VA 22404

CERTIFICATE

I hereby certify that a true copy of the foregoing was mailed
postage prepaid this 4th day of September, 1985, to J. Edward Flournoy,
Attorney at Law, 9113 Church St., Manassas, VA 22110; R. Craig Jenﬁings,
Slenker, Brandt, Jennings & Jéhnston, 3026 Javier Rd., Fairfax, VA 22031/

and to David R. Smyth, 800 Graves Mill Road, Lynchburg, VA 24506.

X,ﬁ;@ /X/ {ﬁ:c—




LAW QFFICES

SLENKER, BRANDT,
JENNINGS & JOHNSTON

3026 JAVIER ROAD
FAIRFAX, VIRGINIA 22031

(703) 849-8600
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IN THE CIRCUIT COURT OF PRINCE WILLIAM COUNTY

JERALD JONES,
Plaintiff,

At Law No. 16278

]

]

]

: ]
V. ]
]

MARGARET MARY EVANS, ]
]

]

Defendant.

ORDER

THIS MATTER came before the Court this day upon agreement
of the parties to correct Paragraph 3 of plaintiff's Motion for
Judgment filed herein by changing the last word appear;ng in the
first line of that paragraph from "plaintiff's" to "defendant's";
and

IT APPEARING TO THE COURT that the Motion should be granted
and that the correction should be considered made; it is there-
fore

SO ORDERED.

AND THIS MATTER IS CONTINUED.

75 Z EZ%
ENTERED this 2 < day of ¢yé£41/’_‘, 1985.

SEEN AND AGREED:

MILLER, MILLER & KEARNEY.

By: — /] C/ 4,( /(I (-—

Lowry{ J. Miller, Counsel Ior Defen-
dants Ewawrs—and Nationwide Mutual
Insurance Company

SLENKER, BRANDT, JENNINGS & JOHNSTON

By: yﬂ\
R. Craig Jennlngs|) Counsel for
Plaintiff Jones

53




AW OFFICES
4KER, BRANOT,
IGS & JOMNSTON
5 JAVIER ROAD

X, VIRGINIA 22031

03) 849-8600
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APPENDIX A

VIRGINTIA:
IN THE CIRCUIT COURT OF PRINCE WILLIAM COUNTY
JERALD JONES :

Plaintiff,

.

v. AT LAW NO. 16278

MARGARET MARY EVANS, et al. :
Defendants:

REQUEST FOR ADMISSIONS

TO: Erie Insurance Company

c/o Russell H. Roberts

Roberts & Ashby

P.0. Box 7166

Fredericksburg, VA 22404

COMES NOW the Plaintiff, by counsel, and pursuant
to Rule 4:11 of the Rules of the Supreme Court of Virginia
calls upon the Defendant to answer separately and in writing,
on or before twenty-one (21) days after service of the
request, the below identified requests for admission.
If objection is made, the reasons therefor shall be stated.
The answer shall specifically deny the matter or set forth
in detail the reasons why the answering party cannot truthfully
admit or deny the matter. If any portion of an individual
request for admission’ is denied, please identify what portion

of the request is admitted, what portion of the request

is denied and state the reasons for said denial.




In accordance with the foregoing and Rule 4:11, it
is requested that you admit that:

1. Jerald Jones was involved in an automobile accident
on 10/20/83 on Nokesville Road, south of Vinf Hill Road
wherein his vehicle was struck in the rear by Lela Lyon's
vehicle who was struck in the rear by Deborah Tolson's
vehicle who was struck in the rear by Margaret Evans.

) 2. The accident was proximately caused by the negligence
of Margaret Evans.

3. Mr. Jones was lawfully stopped preparatory to
making a left hand turn at the time that he was struck
and that he was not contributorily negligent.

{‘- 4. Margaret Evans was charged on the date of the
accident with reckless driving, failure to keep her vehicle
under control and bad brakes (See Attached Exhibit #1).

" . 5. Margarét Evans pleaded guilty to reckless driving.

6. Margaret Evans pleaded guilty to improper driving.

. 7. Margaret Evans was convicted of improper driving.
| 8. Attached Exhibit #1 is authentic.
.9. Attached Exhibit #1 is admissible.
. 1l0. As a proximate result of Margaret Evans' negligence

in causing the accident on 10/20/83, Jerald Jones sustained

LAW OFFICES

SLENKER, BRANDT, a herniated lumbar disc.
JENNINGS & JOHNSTON )
3026 JAVIER ROAQ A 1l1. Prior to 10/20/83 Jerald Jones had never experienced
‘AIRFAX, VIRGINIA 22031
(703) 8498600 any back problems, diseases or injuries.
\
- 2 -




LAW OFFICES
SLENKER. BRANDT,
. JENNINGS & JOHNSTON
3028 JAVIER ROAD
| FAIRFAX, VIRGINIA 22031

(703) 849-8600

12. As a result of the herniated disc proximately
caused by Margaret Evans' negligence, Jerald Jones was
caused to undergo a decompression L4-S1 and arthrodesis
L4-S2.

13. Mr. Jones underwent the procedure mentioned in
#10 above at the National Orthopaedic & Rehabilitation
Hospital from 11/13/84 to 11/30/84 in an attempt to be
cured of the injuries proximately caused by the collision.

l4. The total cost of the procedure from National
Orthopaedic & Rehabilitation Hospital which was both reasonable
and necessary was $6,246.45. |
| 15. 1In an attempt to be cured of the injuries sustained
as a proximate result of the collision, Mr. Jones was also
treated at National Orthopaedic & Rehabilitation Hospital
from 11/14/83Ato 11/19/83.

1l6. The charge for the hosp;talization referred to
in #15 above, which was both reasonable and necessary,
was $1,308.69.

17. 1In an attempt to be cured of the injuries sustained
as a proximate result of the collision, Mr. Jones was admitted
to National Orthop%edic & Rehabilitation Hospital from
11/28/83 to 12/10/83 with a diagnosis of herniation nucleus
pulposus L5-S1.

18. The charge for the hospitalization referred to
in #17 above, which was both reasonable and necessary,

was $4,121.83.
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I LAW OFFICES
SLENKER. BRANDT,

| JENNINGS & JOHNSTON"

3026 JAVIER ROAD
FAIRFAX, VIRGINIA 22031
(703) 849-8600

4

19. In an attempt to be cured of the injuries sustained
as a proximate result of the collision, Mr. Jones received
x-rays from the Northern Virginia Clinics on 11/13/84 and
a ﬁyelogram on 11/14/84.

' 20. The cost for the radiologic procedures mentioned
in #19 above, which was both reasonable and necessary,
was $98.00.

21. In an attempt to be cured of the injuries sustained
as a proximate result of the collision, Mr. Jones received
x-rays from the Northern Virginia Clinics on 12/6/83 and
a myelogram on 12/1/83.

22. The cost for the radiologic procedures mentioned
in #21 above, which was both reasonable and necessary,
was $98.00.

23. In an attempt to be cured of injuries sustained
as a proximate result of the collision, Mr. Jones received
medical care and treatment from the Rehabilitation Medicine
Center of Northern from 11/15/83 to 10/10/84.

24. The cost of the care and treatment mentioned
in #23 which was both reasonable and necessary was $580.00.

25. In an aétempt to be cured of the injuries sustained
as a proximate result of the collision and incident to
the proéedure mentioned in request #10, Mr. Jones received
anesthesia from Anesthesia Group Service on 11/16/84.

| 26. The cost for the equipment and services from

Anesthesia Group Service which was both reasonable and
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SLENKER, BRANDT,

' JENNINGS & JOHNSTON
3026 JAVIER ROAD

FAIRFAX, VIRGINIA 22031

A

LAW OFFICES

(703);79-8600

—

necessary was $616.00.

| 27. In an attempt to be cured of injuries sustained
as a proximate result of the collision, Mr. Jones received
orthotics and other_medicﬁl care from National Orthopaedic,
& Rehabilitation Hospital on 11/10/83, 9/18/84, 10/18/84,
10/26/84 and 5/23/85.

28. That the charges for the treatment and orthotics

referred to in #27, which were both reasonable and necessary,

are as follows:

a) 11/10/83  $214.00
b) . 09/18/84 $284.00 |
c) 10/18/84 $ 62.00

10/26/84 $236.00

d) 05/23/84 ~$ 36.00

29. In an attempt to be cured of injuries sustained

-as a 'proximate result of the collision, Mr. Jones was treated

by Dr. H.R. Noer.
30; The cost for treatment rendered by Dr. Noer,
which was both reasonable and necessary, was $4,047.00.
31. In an attempt to be cured of injuries sustained
as a proximate reéult of the collisioﬁ, Mr. Jones was treated
for pain in his lower back on 10/21/83 at the Prince William
Hospital Emergency Room. |
32. The cost of the medical treatment referred to

in #31 above, which was both reasonable and necessary,

was $219.70.
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LAW OFFICES
SLENKER, BRANODT,

JENNINGS & JORNSTON |

3026 JAVIER ROAD
. FAIRFAX, VIRGINIA 22031

—)

(703) 849-8600

33. In an attempt to be cured of injuries sustained
as a result of the collision, Mr. Jones was treated by
Dr. Engh at the Anderson Clinic from 10/26/83 through 6/8/84.
"_ 34. The cost of the treatment referred to in #33
above, which was both reasonable and necessary, was $434.00.
35. In an attempt to be cured of injuries sustained
as a proximate result of the collision, Mr. Jones was treated
at Arlington Hospital on 11/30/84.
36. The cost of the treatment referred to in #35,
which was both reasonable and necessary was $295.00.
37. In an attempt to be cured of injuries sustained
as a proximate result of the collision, Mr. Jones received
X-rays on 11/30/83 from Virginia Radiological Associates.
38. The cost for the treatment in request #37, which
was both reasonable and necessary, was $103.00.
39. In an attempt to be cured of injuries sustained
as a proximate result of the collision, Mr. Jones was prescribed
and did purchase medications.
40. The cost of the medicati;ns referred to in #39

above, which was both reasonablg and necessary, was $551.52.

t~.¢éﬂ£~. a7

JERALD JONES, By Cqunsel

J. Edward Flournoy, P.C.
9113 Church Street
Manassas, VA 22110

R. Craig Jennings, Esquire

SLENKER, BRANDT, JENNINGS & JOHNSTON
3026 Javier Road

Fairfax, VA 22031

Counsel for Plaintiff - 14
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a copy of the foregoing was
mailed, postage prepaid, this (&~ day of December, 1985
to: Lowry J. Miller, Esquire, Esquire, 2701 N. Pershing
Drive, Arlington, VA 22201; Russell H. Roberts, Esquire,
P.O. Box 7166, Fredericksburg, V 22404; and to Margaret

Mary Evans, 7911 Meadow Court, ,Mgnassassm VA 22110.
| ’ 1Q/) A
Z

/
6 Craig Jenningi/ \

Y

LAW OFFICES
I.ENKER, BRANDT,
NINGS & JOHNSTON
1326 JAVIER ROAD
{FAX. VIRGINIA 22031

' (703) 849-3600

Y
~




ROBERTS & ASHBY e ATTORNEYS AT LAW
P.0.BOX 7166 e FREDERICKSBURG, VIRGINIA 22404 e (703) 373-0113

VIRGINIA:
IN THE CIRCUIT COURT OF PRINCE WILLIAM COUNTY

JERALD JONES )
Plaintiff ;
vs. ; AT LAW NC. 16278
MARGARET MARY EVANS, et al ;
Defendants ;
¢ ‘ RESPONSE TO REQUEST FOR ADMISSIONS

The Defendant, Erie Insurance Company, for Answer to Request
for Admissions, would answer and say:

1. Thatit denies numbered paragraphs 2, 3, 5, and 9 through 40
of the said Request for Admissions.

2. That it admits numbered paragraphsl, 4, 6, 7, and 8 of the

said Request for Admissions.

ERIE Egggganc; comp
BY')(LLQJJJL] %U

3 Of Counsel

)37 o

.
[

L}
'
V) (f

Ial

ROBERTS & ASHBY e
P. O. Box 7166 &” ‘
Fredericksburg, VA 22404 -

HIEE e

CERTIFICATE

I hereby certify that a true copy of the foregoing was mailed
postage prepaid this 19th day of December, 1985 to Lowry J. Miller,
2701 North Pershing Dr., Arlington, VA 22201; J. Edward Flournoy,
9113 Church’St., Manassas, VA 22110; and R. Craig Jennings, 3026

Javier Rd., Fairfax, VA 22031.

1
i

PINEIRLY Kﬁ
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4 JERALD JONES, .
5 Plaintiff, :
6 vs. AT LAW NO. 16278
7 MARGARET MARY EVANS,
8 Defendant. :

10 Manassas, Virginia
11 Tuesday, January 21, 1986

12 The proceedings commenced at 10:00 o'clock a.m.

T e

13 EEFORE :
b

1 THE HONORABLE H. SELWYN SMiTH, &L a jurv.

g
p

15 LEPEARANCES :

16 CRAIC R, JENMLNGS, 1280., &n! TARA McC-RTHY, BESQ.,
Slenker, Brandt, Jeaninas & Johnston, 3026
17 Javier Road, TFairiawx, Vi.vcgiiis 22021, an
b .- s~ .» J. EDWARD FLOURKOY, ESQ., 9117 Church Strest,
18 .~ " Manassas, V.rgiiia 22110, couusel for the
s D Plaintiff;
19 o

RUSSELL H. ROBERTS, ESCQ., Poierts & Ashky, 1014
20 Prince Edvard Street, Virigericksbure, Virginia
22401, couansel for the L 3ank,

1 4 ‘Deo Reporting

17031 73) 2703
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11

12

13

14

16

17

18

PLAINTIFF'S WITNESSES

Deborah Tolson
James Hermer

G. W. Bodmer

Elmer S. Jones, Jr.

J. Lee Buckley

Ruth Anderson

Colleen Jones

Victoria Lynn Emperton
Gerard Engh, M.D.

H. Rolf Noer, M.D.

Jerald Jones

PLAINTIFF'S

Né.,i (Cpé& of traffic
* . summons)

| No. 2 (Ledger of time off)

No. 3 (Ledger of overtime

for Mr. Estes)

DIRECT  CROSS  REDIRECT
47 -- -
51 54 -
57 - --
62 69 71
72 77 -
79 - —
86 - -
97 - -

102 126 133
137 156 -—
165 189 -
EXHIBITS
FOR IDENT. IN EVID.
61 61
83 83
85 85
124 124

No. 4 (Curriculum Vitae of

Dr. Engh)

‘Deo Reporting
15 P

(7031 781.0013
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11

13

14

16

17

18

INDEX (cont.)

EXHIBITS (cont.)

PLAINTIFF'S (cont.) FOR IDENT.
. No. 5 (Dr. Engh's bill) 125
No. 6 (Curriculum Vitae of 138
Dr. Noer)
No. 7 (Medical bills) 191

IN EVID.

125

138

191

16‘Deo Reporting

(703) 751-0013
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15

16

17 .
18-

S 19

20

2

23

3ERARD ENGH, M.D. - DIRECT

102

MR. JENNINGS: Why doﬁ;t I play the doctor, ané
Miss McCarthy can play me. He can play Lowry Miller.

MR. ROBERTS: I've done that before, too.-

(Whereupon, ﬁhe jury returned to the jury‘box.)

THE COURT: Mr. Jennings, if you will take the |
witness stand then. |

Ladies and gentlemen of the jury, this is a de -
bene esse deposition. I made a comment abput it eﬁ;liér.
Mr. Jennings is going to take the parﬁ'pf Dr. Engh.’ Miés
McCarthy is going to take the part of Mr. Jgnﬁingé; Who'wés.
asking the questions on that occasion..

The witness had been duly sworn and he.wbu;a hAVe
testified in answer to the questions that Q;re brqpoundgﬂ.;d
him as will be read back to you at this time. . o

Whereupon,

GERARD ENGH, M.D.,

was called as a witness by and on behalf of the Plaintiff,

'by de bene esse deposition, and was examined and testified 

as follows:
DIRECT EXAMINATION
BY MISS McCARTHY?

Q" -Doctor,‘would you tell the ladies and géntlemen

. -

- .of the jury your name, please, and your profession.

- 1’7390 Reporting

. (703) 731-0013




10
1
12
13
14
15

16

17

18

.19

20

22

23

GERARD ENGH, M.D. - DIRECT

. at Fort’Belvoir, and I began my private practice of ortho-

‘pedics in 1973 at Anderson Clinic in Arlington, Virginia.

i - : 103
A My name is Gerard Anderson Engh. I'm an orthopedic
surgeon.
Q br. Engh,- where do you practice?

A At 2465 Army Navy Drive, Arlington, Virginia.

Q Where did you attend medical school, sir?

A At the University of Virginia.

Q What year did you graduate?

A .1966.

Q Following graduation, céuld you briefly tell us
the extent of your further medical training? | |

A Yes, I spent five years in interhship and reéi&éncyi
in orthopedic surgery at Yale New Haven Hospitalf in New"

Haven, Connecticut.

Q Did you say the residency tfaining was in offgéped;g
surgery?

A At Yale New Haven Medical Center, New Haven,'
Connecticut.

Q - Followin§ your residency, Dr. Engh, wﬁere did you

go or what did you do after that?

A I spent two years as a~Major~in the Medical Corps

o Q . Have you been engaged in orthopedic surgery since

18 ‘Deo Reporting -

(702) 781-0013




10

11

12

13

14

. 15

16
17
18
19

20

GERARD!HKHL&LD.4]MRECT

104
1973 in Arlington up'to the present time?
A Yes, sir.
MISS McCARTHY: Does anyone have any questions on
Dr. Engh's qualifications?
MR. ROBERTS: No gquestions.
BY MISS McCARTHY:
Q Your secretary, I understand it, is bringiﬁg ué'
your C.V., so I will have you identify that when she.comes.
A Yes, sir.
Q Dr. Engh, do you know Jerald Jones?
A Yes, I do.
Q Do you know him as a patient?

A Yes, sir. I've seen Mr. Jones on a-number of

~occasions as a patient.

Q Can you tell me when the first time that you .saw

him as a patient would have been, Doctor?

A I saw him for the first time as a patient on -
October 26, 1983.
N Q Have you known Mr. Jones prior to October of ;85 in
a category not as a patient?

A Yes, sir, I have a farm in Prince William CounEy,

and Mr. Jones' brother is my farm manager. And I have known

Mr.‘Jerald Jones probably for fifteen years.

‘Deo Reporting

19 (703) 751-0Q13
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17

18

19 -

22

23

GERARD ENGH, -M.D. - DIRECT .
! ' 105
Q When you said you saw him on October 26th, 1983,

where would that have been?

A That was here at Anderson Clinic.

Q For what purpose did you see him? Why was he
here?

A Well, Mr. Jones was seen here because of problems

of pain in his back, hip, and leg. I had actually seen him
at my farm a few days before, when.he came to me.relating
that he was having problems of pain following an automobile -
accident. And I asked him to make an appointment at my
office so f could evaluate him.

Q Did you take a history from him when you'saw‘him

here at Anderson Clinic on October 26 of 1983?

A Yes, sir, I did.

Q What history did he give you, Dr. Engh?

A He related he was working a job for Northern
Virginia Electric Company and he was in a company truék and‘
was struck from behind. I believe he relgted thét he was the
fourth vehicle in a collision at that time.

Q pDid he tell you what date that had occurred ohé’

A The déte.of that injury he éaid was;Octobei 20,
1983.

Q - Did he give you any further'history.about any

20‘I)eo Reporting

{703) 751.0013
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11
12
13
14
15
16
17
18

19

GERARD ENGH, M.D. - DIRECT

106
problems that had.happeﬂed after that acéident?

A Yes, sir. He related that one hour after that
‘accident he began experiencing pain in his back, hip, and
right leg. The following day he went to the Prince William
Emergency Room, where x-rays and medication was ingtituted;
And he was referred tO an orthopedic surgeon at that time.

Q Did you ask him whether he had any physical
complaints at the time that you saw himé

A Yes, sir. On my initial visit in questioning him
ébout his complainté,he related that he héd continued to'haVé;
pain off and on since the accident. He related that he.ﬁad

particular problems sitting on his right side, with pain in

the buttocks area. He related that he found sitting toibe
the most uncomfortable position for him. And the ﬁost'
comfortable was a beach chair or reclining type of.position.
He related difficulty sleeping at night, requiring him to get
up, and as he described it, lean: against a bean bag type
of chair to relieve his pain. He stated .the medication was
definitely benefitting him, but as soon as he would. stop |
taking‘any medicatioh, thatrthere would be increasingly
severe pain in the buttocks and the leg.

b Did you inqdire,rDr. Engh,.Aconcerning any prior

history of problems with respect to Mr. Jones?

Zf‘beo Reporting
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A I'm sorry. Any prior history of problems?
Q I believe that's what I asked, sir, yes.
A Yes. I asked him if he had any previous problems

with his back. He related that he had not. And I have knowr
Mr. Jones for many, many years, and have been unaware of'ény
back problems with this individual.

Q Knowing him for many, many years, can you tell us -

the state of his health as far as you could determine as a

doctor?

A Well, Mr. Jones was a very strong indiviaual.' f."
think you -- what you might call a bull. And I think he'.
featured himself as such. He was always an indié;dgal ghat'
was challenged by a heavy bag of feed or a heavy joﬁ at::.:_
work. He would help us off and on on occasion.at-our farm
with heavy type of wérk. A lot of heavy lifting, a iot'of
work with livestock. - In fact, he was physically very, vefy
strong in everything he undertook.

Q Did you conduct a physical examination of Mr. Jones

on that visit of October 26th here at the cliniec?
A Yes, I did.

Q Would you tell the ladies and gentlemen of the

jury what that examination disclosed?

A . Well, the most notable .aspect of the exam was a '

(7031 7810013 -
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great deal of muscle spasm in this gentleman's back. He

stood with a rigid posture, could not bend symetrically, had

" tenderness in the lower lumbar area, and a strongly positive

straight leg raising test on the right side with the'pain.
radiating into the thigh and calf area. There was no reflex
deficit to his exam at that time. His strength was satis-t
factory in the lower extremities, and his,sensory;ekaminatiom
was unremarkable. | o

Q What, Doctor, if any significancé}vattaéhés to
those things that you did find, such as the spasm and'tﬁe:
tenderness and the leg raising and so forth?

A Well, I think they. supported the fact. that this
gentleman was, indeed, in considerable paln at that tlme.; ’
They did not tell us for sure if there was pressurelonlthe"
sciatic nerve, but qertainly the positive straiéhtjleé raiér

ing test and positive flip side with pain radiating into the

right leg was strongly suggestive that there was at least -

irritation of the sciatic nerve, if not pressure on it at =

that_time.

Q Do you have an impression or a diagnosis based

upon. reasonable medical certainty as to what his condition

‘was as of the day of that evélﬁatioh?~

‘:A It yésfmy:impresgiqnféither that he.had a,disk'

. m t
.
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herniation from this accident, or possibly bruising of the
sciatic nerve inbthe buﬁtocks area.

Q Dr. Engh, did you make any recommendation or did
you have any recommendations to be made concerning the care
and treatment of Mr. Jones following that visit?

A Yes. It was my recommendation that he remain in
strict bed rest at home, with ﬁedications, primarily anti-

inflammatory medication and be re-evaluated in ten days.

Q Did you prescribe medication for him, sir?
A Yes, sir.

Q Do you remember what it was?

A Yes. It was an anti-inflammatory medicine,

Clinoril, and a pain medication, a Tylenol Numbe; 3;
Q When would you have next seen Mr. Jones, Dr. Engh?
A He was next seen in the office November 3, 1983.
Q What symptoms or complaints did he present with_én
that occasion? | |
A $he symptoms were essentially unchanged. Pain in
thé buttocks area primarily, pain aggravated by sitting.:“
.Q Diad you-examine_Mr. Jones on that occasion?

A Yes, sir, I did.

Q- What*didfﬁhétiexémiqatibn reveal?
‘A - It was esééntia;iy-unchanged.~ Continued positive
. -‘" . :...' 5 - - ; . ~ » -
' 24“Deo Reporting
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. 1 straight leg raising test and muscle spasm in the lumbar
2 area,
3 Q Did you prescribe any type of treatment for Mr.
4 Jones on that occasion?
5 A Yes, sir. I injected an area of focal ten&ernegs
6 in the gluteal region with anti-inflammatory medication, a
7 steroid prepafation, and advised him to continue to rest at
8 home.
9 Q When you say you injected the gluteal are&, wduid
.10 you tell the ladies and gentlemen of the jury what.area of
i1 " the body that is? |
. 12 A This is the buttocks area. The ar'ea of ten‘d.evx_:r}e..ss
13 that -- The patient had a focal area that was exﬁreﬁely
14 senéitive to any pressure. And what I was trying to aéébm—'i
15 plish here was reduce any focal inflammation in/and around
16 the sciatic nerve in that area.
17 Q Did you consider that injection as being necessary
18 for the proper care of that patient?
19 A Yes, sir.
20 ' Q Did yau make any other recommendation cohéerning
a1 the. care and}freagﬁentuoﬁ_Mr.,Jgnes at that point?
i22': : - NVA:_lﬁYes; I suggested.that if his pain did not improve;.
, ' 5 | that I‘:w’é::gld “like tqs g"et'-_ia 'second opinion by Dr. Mondall.

ST 25 ‘Deo Reporting
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Q Did you arrange for any evaluation or examination
by Mr. Mondall at that time?
A Yes. We -- Through my office, we scheduled Mr.

Jones to see Dr. Mondall. And he did see him and electrical

" testing was performed on November 10 of 1983.

Q When you say electrical testing was performed, ;an
you tell the ladies and gentlemen of the jury what thnat was?

A Yes. It was a test to evaluate the function of the
components of the sciatic nerve fo the lower<§xtremities:and
the muscles of the lower extremities to determine if théfe‘f

was irritability of the nerves going to the.10wer.leg§;f

Q Were the results of that test furnished'to}you}‘Dr.
~ Engh? |

A Yes.

Q Is that in writing?

A Yes, it is.

Q | What did that test denote?

A They indicated minimal evidence of membrane-irfifa—
bility in-the riéht lymbar perigpinal muscles suppliéd by. the
L-4 and L-5 nerve rOOts.‘-And Ehe interpretationléf these
studles was suggestlve oﬁ a- mlld 1rr1tatlon of the right L—4,
5 posterlor prlmary tamlulnnervated musculature.

Q- - - Who. conducted that electrlcal test that you Just

3 . . ,.,,

. 26 .
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mentioned?

A Dr. Mondall.

Q As a result of that testing done by Dr. Mondall,
did you make any further recommendations or take any action
with respect to the care and treatment of Mr. Jones?

A Not specifically at that time. In other wordé,
when the electrical testing was done, I did not see the_
patient on that occasion. But I did have continued communi-
cation with the patient, not seeing him again in thé officg,

but by telephone.

Q Did there come a time when Mr. Jones entered;thé
hospital?
A Yes, sir. He was hospitalized four days after that|

electrical study was performed under my care.
Q | Who recommended that he go in the hospital?
A | I did. |
" And again, that was after receiving thé results of

+

Dr. Mondali's.teéts,_and because of the patient's contihugd
complaints of péin at home at bed rest.

Q' ., What hdspital.&asfhé_pgt=in,.nr. Engh?

A " We admitted him to the National Hospital for

L

N . .
e ~a

Orthopedics.. _:

0 Did you consider that admission necessary for- the

27 Deo Reporting

17031 751-0013 -




GERARD ENGH, M.D. - DIRECT

.f | o113
1 proper care and treatment of Mr. Johes? |
2 A Yes, sir.
3 Q What treatment did Mr. Jones receive while he was
4 in the.hospital. sir?
5 A We placed him at bed rest. We tried_some peiﬁic
6 traction on him. We again tried local steroid injections -
7 in the tender point areas. He did improve ddring'tﬁis'
8 hospitalization to the point where we thought we could
9 continue him on outpatient care. And we again, after~five
10 days, in the hospital, referred him back tblhiﬁ~ﬁqﬁe to:'ﬁ.
h | continue bed rest to try and alleviate ehe.ieflammationgil
. 12 ' Q Do you have an opinion during this peried.‘ef: .i':irg_le .
| 13 .| as. to whether he Qas'able to work at his: normal jobé |
14 A No, sir. He definitely was not ab;e to.-
15 Q Now, following his discharge from the hospitai;,I.
 16 think you said five days after entry, was he thereaftef
" cared for and followed by you?
18 A E ?t ﬁﬂe-tlme of thls discharge, and he was_seen by. .
9 .Dr. Moﬁdall;during'thehhospitglization, he was sent'home.'
' -igo' And I 1ns£ructed Mr. Jones the? 1f he regressed or wes not
'.21va '-1mprov1ng, that he should go ~-;get back and see Dr. Mondall
v”.Aéé.: "egalni Actually it was Dr. Mondall that had injected the
‘.: ) " 23.. < :steroids dur;.ng.the_ hospltalzzati-on of November l4pth. '
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When I sent Mr. Jones home on the 19th, I told him
if he was not doing better, to get back with Dr. Mondall fof
‘our next step in his care.

Q When did you next see Mr. Jones?

A He was hospitalized a second time on November 28th.
He was hospitalized on Dr. Mondall's service at that time at

my request. I continued to see him during that hospitaliza-

tion, although I was not his primary treating physician for

' the second hospitalization. Dr. Mondall was.

Q Were there any tests done.while Mr. Jones was
hospitalized the second time?
A Yes, sir. He had repeat electrical?Studieé. And

these demonstrated definite abnormal electrical fihdinés.j -l

Primarily nerve root S~1, with posterior primary fami irrita-

tion.

Q Let me stop you riéhtithere. Where is S-1 in the
anatomy?. Could you orally dgsgribe it to the jury?

A . That'g th§ nérve-réot that~comes oﬁt at the juﬁqt;on
between the lumbar spinal segments and the sacral spine, ;ié

is the most common area of nerve root irritation by herniated

disk. . - : : B .

Q ~ Where there any other tests done while he was in the

-+ |hospital during that period of time?

29 Deo Reporting
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A Yes, sir. The patient had a CT scan. A CAT scan
of the lumbar spine. And this study, again, there was a
éuestion of abnormality involving the right laterel'nerve
root canal at the L-1 -- I think S-1 disk space level. The
same area that had appeared abnormal on his electrical
testing.

Q Any other testing done?

A Yes. On December lst, he had a lumbar myelogram. .

And this showed an essentially midline epidural'defect '-LQQ

V;.';'"”'," ]

impinging upon the anterior aspect of the dye column etﬁtnei«
L-5, S-1 level. Again, a test that was compatlble w1th our
other two tests indicating that there was,.lndeed, pressure‘
to the right S-1 nerve root. '

Q Cannygnbtell the ladies and gentlenen ef the ﬁury )
your opinion,'beSEd upon a teasonable medicalveertainty,nas
to what, lf anythlng, was wrong w1th Mr. Jones at thls t1me°

A Yes.' I thlnk the tests were all quite p051t1ve and

all in agreement that this gentleman did have a herniated -
disk at this time.

Q What'Was your recommendation for treatment duringgi

.thls perlod of secoud hospltallzatlon°

A : Well, Dr. Mondall and I conversed on modes of -

. treatment It was my feellngr because of know1ng Mr. Jones + |-

dQ)eo Reportmg
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and his strong physical nature, that I wanted to fry and
avoid surgery if at all possible in this individual. We
£herefore elected to go with a conservative treatment program
of epidural blocks, which is injecting Zylocaine and steroids
into the space around the nerve roots. He had two epidural .
blocks during this hospitalization. And, again, it wés mgt
fervent desire to try and keep this gentleman awayAfrom
cervical intervention if at all possible.
Q Did the injections seem to help Mr.AJoneséj'
A He seemed to be much impro§ed fbll&wing,the.epiaéfé
'blocks. HIs pain was markedly reliévéd. Wé;?hought'ﬁe:éqﬁid
therefore continue with the conservative t;egtmentfmodé,.
o} Dr. Engh, when was ‘Mr. Jones reléaée&vfrom fhe;
hosbital then du?ing hisvsecona stay?
A "On,De'cemiaer'lo,»]:983.
Q. Aﬁd réleased fo foliow*this conservative care
regimen yoplQé;sgokeﬁ‘éfzf |
A Yes, sir.
Q Was that second hospitalization in your opinion
:necesgaiy for thé proper care and treatment of Mr. Jones? .
A :. Definitely. |
Q' .What trénspired;then in-terms of any follow-upfcére
apdAﬁreatmént b& yoﬁ;‘Dbgtor?

k4

=
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hospitalization. He stated he had much more toleranbe to :

forty pounds max1mum and avoxdlng any excessive overtime work.

j ;;.”'Qé.ftf{And ba31cally, I wanted h1m to perform a more superVLSory type

117

A Well, Mr. Jones was sent home on a very restrictive
activity program, very light exercise for his back and his'
muscles, and a continued program of rest at home.

Q When did you next see him after his disoharge from
the hospital?

A On January 9 of 1984.

Q What mas his condition at that time?

A He related he had continued to improve since'his“'

being up during the day, that he still had some, . but only
mlnlmal pain in the buttocks area. At the time, the muscleé
spams pretty much sub31ded in his back,. and he had regalhed
satisfactory flexzblllty. His stralght 1eg'ra131hg test ma;-
negative at that time. . o

Q - Did &ou make'any recommendations?

A I thought'that if a very light duty type of work
was available for him with Northern Virginia Electric
Company, that he could return to light duty at that tlme.;

'.Q . Were there any restrictions that you placed upon

hls return to duty at that t1me°

A . Yes. I advised hlm against. 11ftlng anymore than

e
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of job at that time. R
Q When did you next see Mr. Jones?
A Approximately a month later on February 7, 1984.
Q How was he getting on?
A Again, he seemed to be doing fairly well. He

still had occasions of pain in the leg and occasions of

. muscle spasms when he would overdo. But as long as he

maintained the restrictions I had imposed, he seemed to be

reasonably comfortable.

. Q Did you make anymore recommendations concerning

whether these-testtictiops suoulaAbe'iifted or.continued?}

A M We ‘continued them. And actually reduced his
lifting requirement to thlrty pounds on that v151t. And,
again, for an additional period of six weeks, suggeeted otlA
recommended no overtime work.

Q "When did you next see him in the office, Dr. Engh?

A Approximately two months later, on"April 9, 1984..
Q  How was Mr. Joﬁes.doiug at that time?
A At that point he related that he was basically free

of pain except for occa51on mlld paln in the hip or buttocks

area., His examlnatlon at that p01nt was also quite normal.

~'Q>' Dld you make any recommendatlons to him at that

time about worklng at hls Job7 :

33‘Deo Reporting.. '. o -
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A Yes. I suggested that he go ahead and try his
regular work, but not do any overtime work.
Q Were you satisfied with his progress to date at
that point in time?
A Yes. I felt we were doing quite wéll with the

gentleman with the conservataive treatment program.

Q When did fou next see him in your office?
A Approximately two months later, on June 8, '84. -
Q Your records reflect June 7, what you noted

reflects June 7. Is that an accu:ate'déte?

A No, it was actﬁally June 8. Itfs a-typographicai
error in the records. Mj-handwritten charts indicate him
as 5eing here June 8. |

Q During. that spring of 1984, had you seen'Mr. &ohes
other than in the office.” here? | |

A I had only talked to him on the phone. I am
routinely in Prihcé William Couﬁty on Tuesday aftefnoons,g3'
and Mr. Jones 1ivés about a mile from the farm I have in.tﬁe

area. And he would, on Tuesday, communicate with me when he

hl could.

Q By teiephone?
Ac Yes, téleéhone mostly.

Q '_Do~you know how he was getting'on after you had-

, 34‘Deo Reporting =
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"is between April and June.

al months as to what Mr. Jones should do about that?

120
seen him in April and he returned to regular duties?

A I don't remember. The gist of this conversation

Q What was his condition when you saw him in June?

A In June he came back because he was having éain
again in the back. Again in the back and into the buttocks
area primarily. He was relating more back pain at that time
and was having leg pain at that point.

Q Did you make any recommendations concernihg yqur.A
care and treatment? | | |

A Yes, I did. He had a lot of tenderness at fhe
sacral lumbar area at that point, but he respdpded well
previously to some steroidal medicatign, and weAégain_injecteF

the S-1 joint on this occasion with steroids.

Q Did you follow him at all during the summer_mohéhs
of 1984?
A Off and on during the summer through personal

communicatibns I did follow Mr. Jones. He continued to have
intermittent problems through the summer of pain primarily
in the buttocks area.

0 Did you make any recommendations in the summer

A Well, -again, I had cdﬁtinued to strongly stress

‘Deo Reporting
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that we needed to give things as much time as we bossibly
could to let thevinflammation subside to avoid stress on the
‘disk, and I suggested that if he regressed, that he would
have to have Dr. Mondall see him to further evaluate him.

Q Did you make any recommendations concerning br.
Mondall seeing him again in the summer of '84?

A Again, through personal communication when agéin '
he related to me he wasn't doing wall, I did recommend that
he get back to see Dr. Mondall. There apparentl& was a -
period of time when Dr. Mondall was gone and~the:patien§;h5&
difficulty obtaining appointments with Dr; Mondall. .Gengr-'
ally because of Dr. Mondall's unavailability. _He.saw qﬁéhof
his associates, Dr. Cherick, on September ia, 1954.;

Q Would that have been at your request, br.‘Engh?

A Yes, sir. |

Q Do you know what Dr. Cherick did?

A Dr. Cherick reviewed the electrical studies that

Mr. Jones previously had before by Dr. Mondall.
Q Was there any follow-up thereafter in the care-and

treatment of Mr. Jones either by you or at your direction?

. A Yes. Again, a report was sent to me from Dr.
Cherick that the patient continued to communicate .he - .

continued to have pain, and I recommended that he see Dr.

36 ‘Deo Reporting
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Mondall on his return.
Q To your knowledge, did - he see Dr. Mondall upon"
Dr. Mondall's return?
A Yes, sir. That would. have been October 10, 1984.
Q At that point in time, and followiné that visit by
the patient to Dr. Mondall, do you have an opinion, basgd
upon a reasonable medical certainty, as to what Mr. Jones‘ 
problem was, physical problem that is?
A Yes. My impression was that everytime Mr.' qohesg
would try and increase activity atvall, he wouldfirritate* ‘
" the nerve root and the herniated disk and recreate pain:iﬁ:w
the buttocks area. |
Q Do you have an opinion, Dr. Epgh, BaSed ﬁ;qn

redsonable medical certainty, as to what the cause or what

the origin of this herniated disk was?
A I ﬂave no reason to believe it was anything other .
than the acciden£ that Mr. Jones related to me origiﬁally;
Q pid f&u‘make any kind of recoﬁﬁendatiép in-dctobét
of;'84 about further care and treatment of Mr.;Jones?-.
- A Yes. Dr. Mondall and I communicated at 1ength"?

about this case. Dr. Mondall felt that we needed to consider

fsurgefy, and. I was in full conéurrence with this. I

';fecommended to Dr. Mondall, sincé_I had stopped_or~ﬁifrxfz'

- 3 Deo’ Reporting
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~‘i’ 1 discontinued back surgery in my own practice, that we have
2 Dr. Rolf Noer see him in consultation to consider the-
3 ‘possible intervention.
4 Q Did you then‘iefer Mr, Jones to see Dr. Noer?
5 A Dr. Mondall and' I.did éoncurfently.
6 Q Have you seen Mf. Jones since that time?"
7 A ‘Yes, I saw him, Mr. Jones, approximately thrée,-
8 weeks ago. .
9 ' Q How was he getting on? I mean, did. you sée him
10 professionally? | | |
1 : A I did not see him profe5816nally; I éawnhim’iﬁ:
. . 12 Prince Wlll:.am County and talked with hJ.m. B |
| Q How was he doing?

13 o
" A He seemed to be quite happy and seemed{tolbe doing

15 very well.

16 | Q Your secretary now has handed you the C.Vf} I'i}. 
AR 7 ask if you can idenfify it?
- 8 A Yeé; ‘That'é a correct copy of my Cur;iculﬁm,Vitae.

19 . .  g . MISS McCARTHY: . It's marked.for;identification.as

o if  .Qi.f Piain£iff's E#hibiﬁli in the dep051tlon, Your- Honor, but'I;c
T '«21 move that as Plalntlff's Exhlblt Number 4.
s | THE COURT. All r:l.ght. | |

. §3 ) . MISS McCARTHY' There was no objectlon.
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MR. ROBERTS: None.

MISS McCARTHY: We should make it 4 instead of 1,

I guess.
THE COURT: Four.
(Whereupon, a Curriculum
Vitae of Dr. Engh was marked
for identification as Plain--
tiff's Exhibit Number 4 and
received in evidence.)
BY MISS McCARTHY:
Q Did you charge Mr. Jones for serviées rendered gyi
you?

A Yes, I did.
Q Let me show you this document and ask'you if y§u'i
can identify that document?
(Document handed to the witness.)

A Yés, this is a copy of the charges that I -- for'if

Mr. Jones of management by me of his back condition.

Q ° Dr. Engh,.are those charges fair and reasonable fér"

. the services rendered?

A . Yes, they are.

Q Do you have an opinion, based upon reasonable

fhgdical certainty, as to what nécessitated‘those charges -

39 Deo Reporting’
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being incurred?

A My opinion is that the necessity for these charges
‘'was a herniated disk caused by.an automobile accident
reported by Mr. Jones, an accident dated October 20, 1983. "

Q The myelogram and the electrical study and‘at
least the two hospitalizations in the latter part of 1983,
do you have an opinion with reference to those as té whether

they were necessary for the proper care and treatment of Mr.

Jones?

A Definitely I think. they all were. And I think{?he
whole scenario of his management was correct and appropriéte_
for this type of situation. |

MISS McCARTHY: I would move. the bill as Plaintiff'l
Exhibit Number 5.
MR. ROBERTS: No objection, sir.

(Whereupon, Dr. Engh's bill

was marked for identification

as Plaintiff's Exhibit Number |
5 and received in evidence.)

BY MISS McCARTHY:

Q Dr. Engh, do you have aﬁ opinion as to'whethef it

.was reasonable and also necessary for Mr. Jones to stay out

-

- of work from the time of the automobile accident in October

. ‘Deo Reporting
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1 until you released. him tb return to work sometime in mid-
2 January of 1984? |
3 | A Yes. It was my recommendation, and this was in
4 full support of Dr. Mondall in consultation.
5 MISS McCARTHY: Cross examination
6 THE COURT: Now, ladies and gentlemen of the jury,
7 Mr. Roberts is going to take the part of one Low:y Miller;}
8 | Qho is an attorney who was actually present at the time and.
19 was the other examining -- I sh0uid.say questioning lawyer.
10 CROSS EXAMINATION
11 BY MR. ROBERTS:
| . 12. Q Doctor, in regard to determining whet'hé:l.f‘on'e. haé.é.
13 herniated disk or not, is it not a fact that orth@beﬁié*"
14 ' surgeons use many tests, including thé EMGs and the CAT scans
15 ‘and the myeloérams in trying to determine whether or not é¥
16 herniated disk exists?
17.' ‘ .A | Yes, sir. o
Alg.. Q Is it not a fact that none of those tests that;;
19 mentioned are absolutely positivé as to whether or ﬁoﬁ théfe
'20 is a berniated disk? They are jﬁst guides for you and ton
9 : . help.things for you; is that cqrrect?
s | A That's correct.
“I" ;_'j23 ﬁ Q. | Is it not normal.in tﬁe everyday practice of
‘ 4 . | o — . ‘Deo _Re.porting
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medicine that one could have an EMG which was -- Excuse me.
Is it not normal in the everyday practice of medicine that

‘one could have an EMG which would indicate a herniated disk,
but in fact later on it was found out that there was no
herniated disk? 1Isn't that something that could occur?

A That could occur.

Q In this particular case, is it not a fact that to
actually make a positive diagnosis as to whether or not Mr.
Jones had a herniated disk, you wouid»actually.have'to open
him up and look at the disk to actually determine that; isn't
that correct? |

A To be a hundred percent sure, yes, that's true. “

Q Now, in your review of Mr. Jones, the testing ﬁhat'i‘
was done, did you realize that these indiéated what is called
Bertilites(phonetic) Syndrome was present in Mf. dones?'

A You're referring to the results of one of the
electrical tests; is that correct?

Q Any of the tests that were done, x?rays, CAT scans,

myelograms?
‘A Could you repeat the question, please?
Q ° All right. As a'resu;t of your review of the

testing that was dope on Mr. anés;“during,fhe'time that you

were treating him, were you aware of the fact that Mr. Jones

‘Deo Reporting -
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had what is a called a Bertilites Syndrome?
A No, sir, I wasn't aware of his having a Bertilites
éyndrome.
Q Could you tell me what a Bertilites Syndrome is?
A No, sir, I couldn't.
Q Do you know Dr. Noer, who will be testifying in

this case, referred to the Bertilites Syndrome as an
asymmetric incomplete sacralication. Does that help you any?

A Sure does.

Q Were you aware of this fact in existence in this“
particular -pPatient during the time that you were treating
him?

A Yes, sir. I'm just not familiar with that Being
referred to as Bertilites Syndrome.

Q Is it not a fact that the testing that was done on
Mr. Jones also indicated that he had spinal stenosis exis-

ting during the time that you treated him?

A Am I aware that he had spinal stenosis?

Q Were you aware at the time that you were tfeating‘

him, as a result of the tests and your examination?

A ' I'was aware that there was a suggestiom: of such.
Q. What is spinal stenosis?
A Spinal stenosis is a condition where the space for
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the nerve root is inadequate for the nerve root. In other
words, a decreased diameter of the spinal canal where the
‘nerve roots pass.

Q Is it not a fact that this type of conqition is
caused either for congenital reasons or through an aginé‘ '
process where, through the normal aéing process, the canalf
area gets smaller; is that correct?

A Those are both possible causes, but there are
innumerable causes of spinal stenosis.

Q In regard to the possible suggéstion, you did‘ﬁdﬁi
count that as sufficient suggestion to believe that thét was
causing his problem; is that what I gather from that? |

A I did not feel his conditidn‘was caused b& éﬁié#i'
stenosis. The one test that suggested such was the vlumba?.“
CT scan. There, however, was not evidence eithe£ ffdﬁ:eieb-‘
trical studies or from the lumbar myelogram of épinal steanis

Q In regard to the electrical diagnostic report of

November 10, 1983 done by Dr. Mondall, he indicates that his

testing indicates a mild irritation of the right L-4, L—5 

_ posterior primary rami and in#ervéted - musculature. Could

that also be caused by what is referred to by Dr. Noer as a

Bertilites. Syndrome, or the stenosis problem? .

+

A I'm néﬁ.ad~expe:tfin électrical diagnostiC~testing.
-.-t:» oo Lo 7-44‘ . o ‘ .'_Reml'ti.l’lg ". :
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did observe on the x-rays other than the normal aging process

December l, 1983, and I'lI glve you;a chance to flnd that.
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To the best of my knowledge, it cannot be caused by
Bertilites Syndrome. And mostPhYSi&tIiStﬂ or neurologists t}
‘would perform electrical therapy should be able to differ- -
entiate changes of spinal stenosis from distinct nerve rObt‘
pressure,

Q It is not a fact that in reviewing x-rays, jusf

simple x-rays of Mr. Jones' back that were.taken by the

various physicians, that there is nothing abnormal that you

is that correct?

A This gentleman had originel'x-rays'pf the lumbar -
spine before -- the date I have on my report. is Novembe;_30}
1983, a report. I did not have

On AT and laﬁeral, the lumbar spine with no -
destructive lesioﬂs or other abnormalities can.be’eeen; i
did not obtaiﬁ films, plain x-rays films, because the petient
related he had had x-rays at Prince William Hospital. And
generally, xerays.for herﬁiated cisks atAthe-most'might'indi-
cate some mﬁscle spasm,.but thaﬁ!e about all they wou;a.tend.
to indicate.' |

2.

QA I would refer you to the lumbar myelogram of -

. ',A:' v \o_f(ay. - _..... ' -l;« o : . S \ :.

oA .y o
* ~" i

Jat

£Y)

those films with me.| -
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Q It seems to indicate that the impressions, in the
middle of that report, the impressions that there is a
"partially lumbarized first sacral vertebra associated with a
congenitally narrowed S-1, S-2 and intravertebral disk space,
is that the Bertilites situation?

A The first part of that is the partially lumbarized
first sacral vertebra is what Dr. Noer refers to as
Bertilites Syndrome.

Q And congenitally means that that has begnflong time
present; is that correct? | |

A Something that basically the individual was bérﬁ.

‘with, that's correct.

Q The S-1, S-2 area, that would be justkabove.Where

the lumbar area is; is that correct?

A No, it would be just below.
Q Just -below I mean, excuse me.

A That's correct.

Q Now, in September of 1984, the electrical diagnos-
tic tests were done again by Dr. Cherick; is that correct?

A That's cOrreét:A

Q° It's my undérstandlng that Dr. Cherick compared

‘Mondall's studles of December Sth, 1983- 1s that correct?
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‘and states that at this time he cannot even find this degree

’ that with a reasonable degree of medical certainty,.that_f;,

possible surgery; is that correct? .

' accident? a

'janswer w1th1n a reasonable degree—of medical certalnty, 1f

"'_yguAknow.~ If you don t fine.

132

A That's correct.

Q And that he refers to what was'found by Dr. Mondall

of abnormality; is that correct?
A That's correct.
Q So, basically, his testing was practicélly normal;
is that correct? That is Dr. Cherick's testing? | .
A By Dr. Cherick's interpretation.
Q Now, you stated, if I recall correctly, tﬁat.it.ﬁaé :

your feeling that as a result of this accide@t. you felt

there was a herniated disk created, and that that is what

eventually you referred him to Dr. Noer for further studflén&’

A That's correct.
Q If it was determined that he did not have a

herniated disk, then what injury, if any, was cauSed»bYrthis

A Again; what iﬁjury,'ifﬁany, was caused? I could

only speculate.» ] c

Q v Well, don t speculate. If'yéu could give us an

47 ‘Deo Reporttng
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If he did not have a ruptured disk from the acci-

dent, the patient could have had a lumbar back injury from

the accident. If he did not have a herniated disk, I could

not account forhis lower extremity findings which were the

source of most of his pain.

Q

A

Q

A

nerve,

Q

It's my understanding that by January of -1984, he

- had negative straight leg raising tests; is that correct?

That's correct.
What does the straight leg raising test test?

It basically tests irritability of the sciatic

MR. ROBERTS: I have no further quesﬁions.
REDIRECT EXAMINATION
BY MISS McCARTHY:

In your5opinion, Dr. Engh, this Bertilites

Syndrome that Mr. Roberts talked about and the spinal

stenosis, do.thoée in any way change your opinion as to what

the cause of Mr. Jones' lower back difficulties was?

A -

Q

A

Q -

No, sir.

Would a disk problem show up on x-rays?

Not on plain x-rays.

On the other three types of testing you did, the

Eﬁd) the myelogram;'and the CAT scan, did evidence of ‘a d;sk
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problem show up?
A Yes, sir, they did.
Q Is that why you recommended or ultimately concurred

in Dr. Mondall's recommendation of surgery?
A Yes, sir. ’

MISS McCARTHY: That's all I have.

THE COURT All right. Thank you very much.

Your next witness will be?

MR. JENNINGS: Dr. Noer.

THE COURT: He's due here at 2:00?

MR. JENNINGS: Two.

THE COURT: Ladies and gentlemen, wefre'going éo»'
recess until 2:00 o'clock. You'll be on your own, obviously,'
for.lunch. Return when you're through, back to the Jury

Room. Remain therein, do not discuss the case among yourselves’

or let anyone discuss it with you. See you back here at

2:00. Thénk ybu,

(Whereupon,'thé jury Qasqtémporarily excused.i

THE COURT: Do you gentlemen have suggested‘
instructions tha£ I.migh£ be loékiné at over the lunch‘hour?‘

MR. JENNINGS: I don't have now, but we will have-
shortly. I think three, maybe four.

THE COURT: You're free .to go, Mr.. Jénes, and the
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rest of you.
MR. ROBERTS: Your Honor, we all have three.
THE COURT: See you at 2:00 o'clock. |

(Whereupon, at 12:51 o'clock p.m., the trial was

recessed, to reconvene at 2:00 o'clock p.m.)
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Whereupon,

H. ROLF NOER, M.D.,

was called as a witness by and on behalf of the Plaintiff,

and after having been first duly sworn, was examined and
testified as follows: |
DIRECT EXAMINATION
BY MR. JENNINGS: )
Q Would you tell the ladies and gentlemen qf‘the

jury your name and your profession, sir?

A H., Rolf Noer, M.D. 1I'm an orthopedic surgeon.
Q Do you have a voice problem?
A" Yes, I have ter:ible la?yngitis. I may last

fifteen minutes.

Q - Drm;Noer,'at my reugest, did you give me:your7 L

Curriculum Vitae outlining your qualifications as an
orthopedic surgeon?

A ' Yes, I did.

Q Is that this document here (indicating)? <
~.A' Yes, sir. Containing the corrections I made last °
night.

MR.. JENNINGS: Counsel, you've seen this?"

| _MR. ROBERTS: 'I've seen it.

" MR. JENNINGS: I'a just move this in as Dr. Noer's

STt " - ‘Deo Reporting -
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qualifications as an orthopedic surgeon as Plaintiff's

Number 6.

THE COURT: Any objection?

MR. ROBERTS: No.

THE COURT: Thank you. That will be Plaintiff's
Number 6.

(Whereupon, a Curriculum
Vitae of Dr. Noef was marked
for identification as Plain-
tiff's Exhibit Number 6 and
received in evidence.)
MR. JENNINGS: 1I'd move his:qualifications to
testify as an expert in the field of orthopedic surgerii
THE COURT: You have nO«objéction to that, do you?
MR. ROBERTS: No, sir.

THE COURT: All right. He's qualified as an

expert in orthopedic surgery.
BY MR. JENNINGS:

Q Dr. Noer, in.yqur practice as an orthopedic surgeon
havé you dealt with low Back complaints of pain or problemég
associated with the care'énd treatment of the low back?

A- " Yes, sir, ffgquently.

Q Have you done any research or writing in that area?

S< Deo Reporting
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. A A small amount.
. Q Does that constitute a part of your everyday on-
goin; practice as an orthopedic surgeon?

A Yes, sir, it's about sixty percent of my practice.

Q Now, Dr. Noer, did you take over, if you will, .
Mr, Jerald Jones as a patient?

A Yes, I was called in consultation; and, yes, I
agreed to care for him; and, yes; I operated on him.

Q Who called you in on consutation, Dr..Noeré

A Another orthopedic surgeon, Dr. Ger&rd Engh.

Q When was that?

A I don't know when the first date of ﬁhe request

arrived in our office, but I first saw him on 10/18/84.

Q What was, as reported to you by the patient, what

was Mr. Jones' problem?

A Well, he was complaining of pain in the low back
situation, with numbness in his legs, moreso on the right
than the left, which he attributea to an automobile accident,
or, more properly, a truck accident, that occurred on 20
.October in 1983; which was about a year before I had seen
him.

o} Did he give _you or tell you what had happened in

that accident?

- 5 3peo Reporting
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A Yes, sir, he did.
Q How did he relate to you the accident had occurred,
Sir? .
A Well, he was driving a three-quarter ton service

pickup truck in connection with his employment, I beliéve,'
and he was stopped prepatory to making a turn. Anothef
vehicle was behind him, and then another one behind that,
and a fourth car came and hit the back car, which- drove fhat
into the middle car, which drove'that.forward into his ’
truck with such force that it took the steel bumper off his:
truck when the first car in the chain drove undgrneath tﬁé'}

truck.

Q Did he indicate that there was any damégé to the: |

rear bumper?

A Yes, sir. He said it was bent.

Q Did he indicate to you whether he had any'probléms

physically right there at the accident scene éfter it océﬁrfe
A No, not at the accident scene. He begaﬁ‘to gefz?f'
Stiff and sore that night and worse the following mofnihgli 
Q Let me ask yoﬁ in terms of your exbérienée and
'your‘practice, is a deléy in syﬁptoms from an accidgnt‘toi
sometime later on, is ‘that unusual in any way?

A  No. As a matter of fact, it's par-‘for the course.

5 4 ‘Deo Reporting
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. 1 Q So in Jerald Jones' case, that was par for the
2 course?
3 ' A Yes, sir.
4 Q Did he indicate to you or were you aﬁare of what
5 his medical care and treatment had been under Dr. Engh ﬁp
6 until October of '84 when you saw him? |
7 A Well, yes, sir, in two ways. Dr. Engﬁ had very*éi'
8 kindly made available to us his entire file on the paﬁien;,s
9 containing all of his records. Anduag.ié my‘practidé, wbép_
10 that occurs, we had Xeroxed those;mattéfs andnéddeﬁ them}}é}.
u our file. Then, of course, ﬁheléééient and'i.falked éboﬁtti
* |, it. | .
.tﬁ. Q Did you examine him when you séwihiﬁ'dctéiérﬁla,{'
e 19842 | o .
15 A Yes, sir.
16- Q What.did that examination revealé
17 A Well, we examined him standing, bending, front, -
| 18 | back, both sides, twisfing, walking, both flat on his feet
; '@- L.f.in the'usual.fashion_and tippy toé, on his heels, and .
; }t 20 we examined him lying on his back{and lying on his~$tom§ch.
) 21 .. | We carried out a‘screening-éxaminaéion of both hips.ahd both
gé ?.’;inees. ,Chéckeq his'girculation.iboth arterial.and Venous‘in
L . 23 . both ’1'c'>we‘r'extr.emities.' We car;:nj.ed out a 'neufglogical
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evaluation of both lower extremities and a 1umbar'spine

examination. All of this was within normal limits, except

"for the patient was seen to have the potbelly, like me, that

he had pain on bending backwards more than bending forward,
with a little limitation in bending backwards. He had
decreased sensation involving the right lower‘extremity.
And he had tenderness in the lumbosacral area, meaning the
small of the back, just under the belt, a few inches over
from the midline, each side. And he was tender there, moreso
on the right. And the decreased sensation on the right.

Q When you say decreased sensation,iﬁhat do you;
mean, decreased sensation where?

A In the entire right leg.

Q The leg?

A Yes, sir.

Q Did you have available to you at that time also any

results of any tests that had been performed on him prior to

October 18, 19842

A Yes, sir. I told you we had Dr. Engh's file. And
we had the CAT scan that had been done at Arlington Hospital
at Dr. Engh's tequest on 12/1/83. We had electromyograms

that were done on 11/10/83, and again on 9/18/84. We had a

‘mYelogramithat was done.én 12/1/83, but- we didn;t’have plain

r
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a year, in the hands of a Board Certified orthopedic and. a’

': Mondall and Dr; Engh at the time to help him in the operating|

143
films of the back. So I got some x-rays of his back the day

that I saw him.

Q Did you have any recommendation or did you reach
any opinion at that point as to what should be done for Mr.
Jones in his medical care and treatment?

A Yes, sir.

Q Would you tell the ladies end gentlemen of the jury

what your conclusion was?

A Well, what I wrote in my reply to Dr. Engh's requesit

was, "We discussed this situation in some detail with the,A
patient. There are three things of which to do to help’this
patient. Treat him conservatively. That's failed." .

I add here, this is not a quote,'over the course of}

Board Certified physiatrist.
Going back to the writing. "We can monitor him,
treat him with therapy, consider surgical repair."

"Patient hurts too much to monitor. Conservative -

therapy hasn't worked. Therefore, I agreed with both Dr;_

room."
Q Did you recommend that surgery be done then?

A Yes, sir.
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Q Did you do the surgery on Mr. Jones?
A Yes, sir.
Q Preoperatively, what was your opinion as-to what
was wrong or what Mr. Jones' condition was?
A He had asymmetrical sacralization at the bottom

most level, meaning the bottom vertebrae between the pelvis
and the spine. Couldn't make up- its mind whether it wanted

to be part of the sacral or wanted to be part of the mobile.

spine.
And he also, I thought, probably had disk diseasé.

"In this I was misled. But I thought he did. I agreed with
the other two doctors. And I thought hé‘was too fat.

Q Are you aware of what the CAT scan had revealed at.
Arlington Hospital?

A Yes,. sir. They had recorded it as a bulqiné disk,
and I agreed.

Q Now, when you operated upon him, would you tell the

ladies and gentlemen of the ‘jury what the operation consisted

of?

A Yes. That was carried out on 11/16/84. The 16th

- of November in '84., And let's see if I can avoid a lot of. -

problems, because we're getting into numbers and anatomy.

Qkéy. Normélly you've got seven vertebrae ip"théi

s - ‘Deo Reporting
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. ' ) neck, you've got tweli/e j.n 'the thorax, meaning the part ofv

2 the spine that ribs are hung off of. You've got f;ve in'tte

3 "lumbar area. ~That;s'bet§eeq the pel;is and the tib cage

4 ' portion. And you've got five that are fused togethex to . .

5 make the sacral. That's notmally.

6 You can have only eleven rib-bearing vertebtae-f

7 You can have six lumbar veftebrae. You can have-only*four j

8- that are going to make up the sacrum. That also gives you\th%;

9 . six. This guy's got a vertebra that can't flgure out Whlch

1& yay to go. So let's avoid numbers, because nobody is sure

" ' about the numbers.

o .

There's another terminology equally acceptable.f:”

13‘ Lumbosacral. Means the joint between the lumborallzed portloﬂi
14 Qf-the spine. That is, it's not going to have the rlbs on’ 1t,
- 15 it's not going.to have the pelvis on it. It's just freevand
18 in the middle. And sacrum is the portionof the spine that '
'i7.. enters into‘the pelvis. |
18:.‘ - : | So'lﬁmbosacral is' a specific plate. We can.identify;:
y”19‘ _ ~that' in this;guy,_ SoI'm going-to-use that’as_e 1andﬁa:£ §¢e“
. ;;i? ﬁ; ;';~iheteed of'numbers.u ' .
-‘,52{;%§f5fi ,%»f"i;> So ‘we: explore htm. We explore the transitiothf%;
ff}ﬁ?iliéztnj; vertebrae-end tﬁ:ﬂlevels.above 1t and a level below it : i@

We dld not flnd a: dlSk hernla. We did flnd sp1nal

S C . ‘Deo Reporting - ) , R

Ceew T od ol v e : 59 T (703) 751-0013



ST

1T

LT

10

"

vy
1.4

- .15' -

6

18

_1amina.. So the hole through Whlch the dura goes was too

'gcan come out.;;. i 'f7

H. ROLF NOER, M.DY= :DIREGT e y
: T S ' ~.. . 146

stenosxs which means the canal through which the’ dura

-~ -

passgs was too.darn‘small for the dura, so it was pre551ng
on it. The dura is the cphtalner,.rf-you wr;l, rubber tlre, -
that.contains:tne spinal fluid that bathes the'apinaitoord :
and the nerve root. It was too tight. | o

So we solved that problem by taklng of f the arch

and convertlng what had been,atﬂbelnto a trough.x~ wa%[g,ﬁf

there's what we called a;decompressxon.. It s. also called a,

laminectomy. Here I'm u51ng the - term lamlnectomy as .7

N

properly and prec1sely as according to the drctlonary. ;ﬁi,ff.f,”

‘-:; ..‘ B

.Unfortunately, in common parlance, laminectomy 15 used as a ‘{’

synonym meaning dlSk removal. No, we dldn t take out hls .
disk. We did take off the lamlna. Ectomy, 1n medlcal Latln,;
:

7 ,- ~,,."

means take out. So we decompressed‘him by~do;ng'a-lamlqeqtor-"

Q °  When yoﬁ;say decompreseed him by doihg a lamin~ %%

ectomy, what do you.mean by that?

- A I already:speCified, coﬁnsellor.. Took off the

-

£

tight,'was cohtroverted-intoQa groove.,_No top. .86 the:d@ri_'

P Lk
..-, -

H’H'Qf. Prlor to the surgery, Drr Noer, did- you have an

";ioplnlon as to whether or not Mr. Jones had any'nerve root

o R - IO
Hiad .
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1rr1tatlon in the Iumbosacral area’ of the spine?

A There S no doubt that. he had It was on again,

‘off again. Sometlmes the electromyograms that were ddne,_Ib

think three times, showed positive findings, sometimesAthey'
didn't. Sometimes the neurologic examination was positive(

sometimes it wasn't. On again, off again, but they were ..

" there.

Q . " Do you have an epinion for theSe_ladies and .
gentlemen as to‘what was -- the thsical natureiof'what.wasﬁ-
causing physicallybthis nerve root irritatron;dn this'manf§?
lumbosacral spineé | R {? ?fgh;-f.‘j}l.";‘

| WA;. Yes, sir. I was descrxblng the operatlve‘flndlngs.f.

They 1ncluded a sten051s that I talked about, means toe '

tlght. We also found some facette~301nt arthrltls at the.;r.

~

'level just above thls where it couldn £ make up ltS mlnd,.;

'transltlonal vertebrae.

And that was leanlng.

was bulglng per the CAT scan.

And the dlsk

. 19t f"All of this made too llttle space.

I guess that was rlght.__We;.

~d1dn t flnd.a hernla, but I can't say the bulge was there.w

" That was what was

ilrrltatlng theunerve.

than permanent nerve damage.

Because 1t was nerve. 1rr1tatlon rather

L ;g01ng.

The findings were‘coming an@:}'

Sometlmes he demonstrated 1t and sometlmes he

- CS

. 5 . . . K -
- . . "

2355?;ﬁwoq;dn_t;ygIt‘dependédnon hqw"muthirritatlon-there:was:that~

- Tt
- LT
- ’ .&_.. * .:
0 e .I- .-, - - " T N - . L . . » - * -
oL RCE Gl‘Deo Repartmg Tl S, e s
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1 partlcular dayr .
. .
ﬁ -~ bt

‘_Q_

AL

0 'f
};- ﬁrj' .lungsp-as
® . .
o

‘The pquy

P

. e

.,

" is between dlSk hernla, you used that phrase, and the

bulglng dlsk°

anatomlc substance in an abnormal anatomlc locatlon.u

supposed to have an omentum, but it -ain t supposed to-be
hanglng out51de your belly button 1n your pocket.

abnormal.hernla. You're supposed to have a.stomacw

‘ nucleus pulposus, whlch is the center part of the dlsk.

I isn' t supposed to be leaked out51de and wrapped around the
‘:ﬁi'nerve root.

T_:the smde oﬁ a tlre that's under;nflated.?

“L,SLtuatlon’

. Yes, 31ra1

Tell these f01ks what, 1f anythlng, the dlfference

.t

- Well, the hernia in medlcal parlance, 1s a normal
¥ou re'

ARS

\4..

That's an

but lt

. .'...—

v d .
(LS

'lt:ls with a hlatal.hernla; You re\Buppose& {

center, whlch in anc1ent Latin is- pulposus.. If

».v

3‘It wasn' t.. But lt was hulglng.; Bulglng 11ke

Pooch;nq out'

Was the surgery desxgned to help correct thls

FI

e e R ,y;ﬂ%;ﬁ}.g
pushlng‘on your testlcle but they are 1n an.angulnal.hernxa.

That's what we dld the laminectory.;"YEu.?{

AR

Tveyrr—— g

1MK>quwungn
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B difference what'the numbers are now that I ve explalned lt u{

_'=}, Vertebra sacrum, last normal to the transmtlonal vertebra,;_,ﬂ:;

Cr spaces;«,t:‘-

H ROLF NOER, M.D. - DIRECT Sl e Lo

B .
- - >
v .. ~a  *

' Clae
.baCk.ﬁ If you try to’squeeze somethlng, you've got to have :
.twofsides to ;t. Otherwise,. it just moves away. We took
off. the back side sothere was ho squeezing; That's the;:.‘
laminectomy. | |
| Q 'ﬁid that seem to work?

A Yes, sir. We got hlm back at.. fulltlme work.now.;f..

tProof of the pudding is 1n the eatlng., S ;nggﬂ

-,

Q Did you do any testlng before the surgery to see

‘what you could find out about thls man s low back? a‘v-gffif*;ﬂ;

A Yes, sir, But certalnly you ought to mentlon.the e

..s,.
7

"spiha; fusion. Never got around to’ say;ng that. s ‘ff:“' :
- Q ALl rlght. Tell us about the splnal fusron then?f'ﬁ'ﬁ

A. We made the bones go together by puttlng bone,graftf
. across. And we fused the bottom —-— We attempted to fuse
‘ the bottom two normal vertebrae and the- transltlonal vertebra3g'

, the one t:hat couldn 't make up its mind one way or the other,

to the bowels of the sacrum. Isn t gomng to make much

that way.'_

We were -=- That!s'three levels; Tran51tlonal

SN

the.level.above that., Involves four bones,'lnvolves three

2 e T A . R
s TR Wkl Ty !!e;uorttrq; I PRI S
L L B A e

LA 709 %s1.0018 - R R
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... | 1 ) | g We were. 5ucce-se.£1_il. in 'ge.t.ting a solia'fusidh et'
9 f two -of these leveis.;eHe.isn't.solidiy fﬁsed'at the to§':
© g . | level, but that'doesn't seem ta bother him that much. I m
j o ‘5'4"‘ _ sure we'll talk about that late;. T .
5 - : ‘ Se we made these bohes'gtow togethei by behej
6 | grafts across. His body percelved the 'situation as-a-
‘{;.7 1;.ftacture and proceeded to knlt 1t over the course~of the-next;:”
-~ g ° | three to six months. lee a fracture lh two out of threevii
S ;-: cnmes. | R i
'"167._«. - Q'; Do you have an oplnlon for the members of the.;ury %{f:
f: d;‘%*- based . upon your experlence and traxnlng as.an orthopedzd <
. Ll 1é shrgeon, and based upon reasonable med:.cal certa:.nty, ‘ag - to
.“;3» what role, 1f any, the automoblle acc1dent played in the i
5-11‘1;i;J9'tteathent that you rendered to Mr Jones,'eneludlhg the -
':'15?;T?;surgery° L o V ,
.'j‘4#3‘f$'&6fi”“ . A Yes, sir.t I have no dohbt that the auto aceldeht‘ :
}'}”.1;1 ;. is ‘what brought 1t on, and if it hadn t been for the auto k
° | ‘--accldent, I wouldn't be operatlng on hlm.- ‘ . ;' tL
w:if}ﬁ;Q 8 D1d you keep Mr. Jones off work Exor. October ofgu '#;
fug unt11 June of"85? . B Y 3
: ;iéf; Well, he was off‘work when I first saw hlﬁ;.ahd I D
¥ dldn t put.hlm back on untll,I wrote a letter on 23 Maykfet;rﬁéui

‘Deo Réportmg
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SRR

l'fiéthfofwﬁovemberts

Y

-

.‘_

' as a patient?:

1ar pain ln.the back.J

.Llft somethlng'heayy,isuch as

. )-‘

¢ e

H

~.

'{Qf;.'Have-you continued to follow him after

15T

the surgery

B

patlents s;x.weeks ln the offlce - sxx weeks after the

.

Operatlon, three months after the operatlon, three and a

half months after the operatlon, four months after the.»

_an extra v151t or two.

p o.n-e.;yea‘.r-, L o e . .’. - -, .

Lo IR . . L. R

;ﬁ%;Qf;' How?wasihe.doing.as of the'1astftiheﬂyon$eaﬁi§}m;f:.

.fDr,'Noer?n'

..

frJ; And what we're calllng the one—year visxt, ln

.,n

A Yes, sir..‘It?s our practice normally to,see,theee-~

—.1-‘

-operatzon, six months-after the operation;, nd a year after

‘-t‘he‘operation. He made.iall ,toughgd a,],]_ those bases and had

PR

R =
LU

Q_-i Well. he told me that he returned to. full work

. =

N, N ~ ol

ever."He had a lzttle soreness Ln the.thlgh, but no-partxcur~ﬁ

.f"
>

I

i had r. ‘

cngtlng wood of;:"
8 Lt !

. along about the mlddle of June, shortly after he had seen~me.f:

\‘ l'\

. S oy, .
H;p sorness, or buttook soreness,-if:;tf

il Been at full work ever 51nce. He now had no leg paln whatsos

wr

<

i‘you wzll, on the rlght 51de only occurred only when he dld_.}.

.,.-

’:
1

’geus ‘Ddfkﬂmwnnge .

‘« yosr Mr.gora ¢’
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'utoo much stooping and lifting. And he dldn't have any paln

-

"

hiG; . wrltlng on. the subject, is that about half of the patlents'-

i fake. as 1nrpseudosc1ent1f1c. And arthr051s in Greek is a.

‘“fﬁJﬁ:\,.t already commented to the Jury, that he ‘was 5°1id at the

;'at the'top'level.ﬂ In that regard we‘d have to clalm 1t as ;

Bendingq
At'the present time, his work -- at'that time was

‘11 November. -- his work consisted of..cllmblng poles, rldlng'

"in a poorly-sprung vehlcle, such as a truck, walk;ng, but not'

in the back. anymore when he would sneeze or'cough;g But he .
did have some-pain-in cold or dambaweather.

"::,Q:i Did you assess at that.tlme the results of the

splnal fusxon that you had done a year earl:.er‘>

A s Yes, sir, Repeated ‘the bendlng x-rays. and, as. I

bottom-twoﬁleyelsrwhere;we.tr1ed~to fuse., But he”was mov1ng o

." ‘.

-\v."

My experlence, along with everybody else that'

Joxnt The word llterally means a false 301nt. What 1t

actually means is that the bone that you 1ntended to 4grOW'?;fﬁi

together dldnfﬁ.heal. Well, 1t's been our. experlence that

e
~\; R ‘t'? .., o %‘-\: P "-"

3

»;unsuccessful; However. that. dldn t -seem to be hurtlng hlmgﬁf~f

" wrth pseudoarthros1s, Wthh is a fancy word. Pseudo meanlng N

s
s,

*and«aboutfhalf do. We don"t operate on them,unless they hurti.*-

: ,.‘EB,D €0 Reporling " © o LT e
<~ = SRR N momas{ofa L - o
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4 back in,. find the- crack, freshen~1t up, put in some bonej:d"
"16" :grafts and infuse 1t Just like. I trled to do the flrst tlme._';'f
T.medlcal certalnty, as to what the future holds for Jerald,x{f

1.

‘-m-lé",w jmlstake about it. My name ls not Jesus Chrlstw\ I don' twmake"
~thls case, got h1m back to work to the pornt.he doesn't llke-._73

'Q-V;to see the doctor, but: he Stlll hnrts. And- the senSItrvzty

L portlon of this'hurtlng,wors ih t e cold weather, that
probably w1ll fade slowly wi I don't thlnk he 's. got
5.3 any nerve.problems anymoref Bu hether'or not we re g01ng

9, to have to_repalr that pseudoarthrltis,'l couldn't-ccmment at

. 133

And he s- telllng me thls story I just quoted to you, he
doesn t come back and tell me lt hurts a: lot-worse than that,
I m not gomng to go in and fix that. On the other hand, lf:.
he does flnd hlmself 11m1ted and it does hurt, then on that
haSIS we'll go back in and patch it up;

‘ ‘Q When you say go back in and patch. it up,'whatcdoi“

you mean? S o g

A About llke g01ng in a cracked brrck wall. .I 11 go

o

“

QDo you have an oplnlon. agaln based on reasonable

oL . ‘-?‘ .
. r.‘s e "

Jones, age forty-seven, forty-elght, whatever Jerald is, sw :
he, goes on in 11fe7 - o ,,”f_;"f;--'. .f;i Lui;}xifie'”

A Yeah. ‘He's gOLng to have some trouble.. Makeiﬁo3'

normal backs. I do- lmprove on SItuatlons, llke I dld ln-

r

~
S ’ . e . . - - = .
5’: . . :“i' . R . . »h_ v . 7 ~ - . b

\ : L ‘.3. ,‘,“ ,: -

-. < . '

, 7\“6"-" S

.‘..‘“‘41., _'-' 4 N LY . A S & _'_,-. ,'z“" i ._,.:.
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"fsort of " asymmetrlc sacrallzatlon, ‘one of these vertebra that

f-:can.t decrde whether 1t's part of the sacrum.or of the moblie

.: :1 know ofr includzng ruptured disks.

..;the srxth“year of: lrfe.

;;‘fsecond and elghth year df Ilfe-in the top’ levels and goes-"

e = . - L . , " s .
“"HIROLF NOER, MiD.= DIRECT. & °  =n% v« oo v .

thls’p01nt.» And I thlnk the Jury will be out on that for

.t

fabout another four or flve years.

Q- ' Beufour or flve years before e can tell whether

.he's éoing‘to'have to have it?- | .
' A';,:Yeah.‘ .

:,Q' ‘One other question, br..Noer;

.'0pinion as to. whether or not,the—automobile‘accident'had"

.any affect on or any rmpact on,thls lncomplete sacrallzatlon

i . :.-f’:'- . V-

'that you referred to?

’_Azl Yes, sir. I cannot dot the ts, and.cross the t‘s,

but lt's been my observatlon in some thlrty odd years oﬁ :

7 -qv, >

~..pract1ce that once you ‘make one of these Bertllltes Syndrome557;

'Z *
‘.

.‘ - - .-"»,.
Wl

.

"splne, but once you get ‘one of these Bertllltes Syndromes

*start hurtlng, lt's apt to contlnue to hurt. Conservative

treatment‘on them 1s less successful than anythrnq else that

> . . -
-a e

That's what I thlnk

..

.,_- _.‘,- L :- -f' ‘:,..“_ ) . . .
That sacrum 1s formed -=  In other words, the tlme
’*«h b =

. ‘ -

t?that that defect*qccurred”hn& devglopment somewhere around

" &> ‘ N
. - @ - e " L « .
. ,",,, Z N Teee. S .

Normally the sacrum between tha

u_’

"‘f‘“

Do. you-have an . ;.

b~

3
-
P~
. ot

s .

'fiv"';;o,eﬁgjkmlhpmﬂng. , R {;f
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s
fromlabouffbottom,siae up;?.éo:fhe-eixth, seventh year of
life. Six,.seven.years old. _Apd I saw him at forty¥six.'

‘His accident -- ‘Forty-sevenm His aocidert occurred ﬁhen he
’.was fortyesix. So he worked with. this tﬁing for forry-ood:
years; Hadn't bothered him much. Not enough to complaiﬁaa-'
Not enough to interfere with work. But,;iﬁ.any event; thef
. ‘back of his truck is caved in, it started hurtlng and won’t

stop hartlng. It's par for the course w1th Bertllltes
.A5yndrome. '

I can‘trtell you whyfwe'haveafr_reeﬁ?abie tcféigﬁke ;3

odt.how to treat these.people; Lord knoﬁé{ﬁe;ofIiKe_ro %aow,fﬁ.

N,
o

.bﬁt we don't. : 'f~ f”",fug-ﬁly7

9 'In your opinion, what started. the 1ncompleteu_

sacrallzatlon to start hurtlng in thls man° IR ‘ff:‘fﬁw
Ai His automob;le accident or truck-accrdeqt. i

-

Q‘;ﬂfbid you'get.anY'history\from~any sourcejwhatséever}

emther Mr. Jones or- any medlcal record that you ve seen 1n

iy

3 . -
b . ¢~ o X
1!..

g thls case, that he ever had a. prlor problem w1th hls low backf

- .. . . R T
'area? S " e ”
- P . . e : RS .2 Pk, 2w
A - . o e 5 <
. - & .y o B A SR o
.o o “ v E e "
. 4. - oo ““. R 4 L 3
. A ¢ “Noi qlr.-‘ﬁ, PRI N e . SRR
B '?‘ . . . ... . Lo . . o L I

_z »

“i [ MR. JENNINGS' Dorwe have a stipuxétion 6n‘£hét

Lol . G -~ - . ) -
R 3 ".-. < : -‘. Eoee g ’-9»,' . . R <
. .

g ba.l].v TR T

M. 'ROBERTS: - Cértainlyi-- -~ .. °
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R . 156 |
¢ R - MR.. JENNINGS: We do?

2 MR. ROBERTS: Yes.
3 ' MR. JENNINGS: I have no.other questions. Thgnk
4 you. |
5 THE COURT: Cross examination?_
6 CROSS'EXAMINATION
7 BY MR. ROBERTS:
8 . F Q Dr. Noer, with this particular patient;'with Mr.
~9. . Jones, you had the luxﬁry of explorihg thé'séine,btﬁerlow] ~
10 spiﬁe instead of relying totally on tests that were.done

< '_ prior to the surgery. So you were able to see What-wgsfg“

. . 12 wroné .with the man's back, werén't you?
13 - .A - I hope so. .
14 : o) | And_youaféund a number of pfOblems there?:,-w“*
15 o A Yéé, sir;A '
16 Q .Onefaf?which'you.found stenosis or a tightéﬂiﬂg{or

17 - a smalllng or lessenlng of the ‘size of the channel through

18 L which a nerve passes:; 1s thatxcorrect°
.  i9 S .1 A .. All of'the nerVes pass, yes,'sir.
o ..~m°‘é6l"f e Q  N@w that, 1n and- af 1tse1f that lessening in 512e

' 2£~ ! of that partlcular channel, was not caused by this acc1dent,

s 0o i‘was~1t?
@ s | . A I don'toknowa

. . . .. . . - . "
R N o . EERT . — . -t
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Q You don;t know?.

ﬁow whether the accident bf stressing the bone cauéedmbony
hypertrophy and the bone enlarged, when the ring enlarged.'
that makes bone a little smaller, that's one perhaps theory.
Another perhaps theory is that because of the accident.ahd:'

cutting on the dura, it became injured and theiefore-:ﬂ

that you like, but in point of fact, he never-had'eng'comhﬂf’
plaints before the accident. And he had the accident‘ana?ggn

then he couldn't -- "And two Board Certified specialists in-

without a knife. So I think therefs causal~felationship}'

Q The stenoeis, however, oan be caused by aging; is-

.

that corfect’ It's a 81mple matter that happens durlng age.
A Usually.ltqs not aglng. As a matter of fact, the-*
most comnmon cause of sten051s is lnapproprlatespmnal surgery. -
hQ ‘Which he .had not.had prior to your -
A (Interposing) That's correct.
Q i; But there are a hqmbeh;of.occasiohsvthet.you.#hh

a¢:osefih:your praotice:and-in.yqur”studies where there has

A Certainly the complaints were caused by the acciden;

inflammed, and therefore swelled, and. the swelllng level went.f

swelling or. for etcetera. You can- have all.of:these.theo;;es s

the course of a year weren't ahleuto get.an honest man'weil o

?»

" ‘Deo Reportmg
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been a narrowing of that channel that results in ﬂo symptoms
until there's been some trauma and then the trauma just bring
‘on the symptoms; is that correct?

A Roughly;

Q You mentioned the term that he was too fat;v Aij
correct that overweightness or too much -- not eno&gyfj_d
stomach strength can cause a strain on the back and jusf‘ 
cause- back problems in and of itself? |

A Yes, sir.

Q Was that one of his pfoblems?

. A That'svone of my diagnoses. It waS'kégping hiﬁf{”.
from getting better. Obviously wasn'ﬁ'whét géﬁéé@fhim té O
start hurting in the first place. |

Q  Right, sir. N

- . And then he had this third problem of an.incompletef.

N

spacing? - . .-

A Well, one vertebra of the sacrum was -- couldn't

P

| make up its m{ﬁd%to qb'one:wéy or the other. I would havg to

say the sacrum itself was incomplete.

Q ~:'Now,.that problem-is something that I beiieve you

" said-he had since age six or seven, somewhere in that

fnéighbofhood?'

A. - Yes, .sir.

Ui

R N 72 * “Deo. Reporting
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Q. Now,fis that a problem that without some trauma
could caﬁse pain?

A I suppose theoretically that it could, but I
should hasten to add that I don't recall -- I .graduated in
1948, This is 1986. So that's thirty-eight years. And I
can't recall of a patient that I have attended that came for
surgery for Bertilites Syndrome:thatihad“notfhadfsome:'
sijnificant injury, not twisting to pick up a piece of(e
paper, but I'm talking about a catlwreck or fail dovn.tne~
stairs or something. There's somethlng in the 1njury that
makes these people start hurtlng., 3 danvt i

TN,
L

recall personaily attending one in thirty-eight years Whete<
it Just began spontaneously.
Q . Could come - The symptoms couldtbecome apparent

after heavy llfting, ls*that cof%ect’

A I havenlt'seen.one;.
Q  Over. exertion?
A . I haven't seen one.

Q - No Vigbrous act;v;ty at all. to cause these symptoms '
to become apparent, 1s that what you re telllng us?'

A'.f All'I‘m.telllng you is- that I haven't seen one'of .

: these people who became symptomatlc and came to surgery that

! hadn't had a 31gn1f1cant 1njury.~ Nothlng 11ke over exertlon

'?:;‘Da)qunung

703} 781-0013




10
11

12

13-

. !.4 ’

6

17

.. "18.,.
9.

20 .

:_22.'.

,Q.ROLFNOER,MJi-CRﬁéé' o 'A:~ ;:3_"' .
o EEE ' 1601,
or béing fat or stoopiné over or bending over,.br not jﬁst '
general wearing out and starting spontaneously. I don'? o
‘recall one of these.people in thirty-eight yeafs that hadnﬁé
had a significant injgry. I ﬁherefore conclude that tbe |
history of injury is significant. All the patienfs?qan'%jbe
nuts and all the patients can't be 1yin§. -

Q How much of your opinion is based}updn,yoﬁrg:;;ff
conclusion that theré was significant~damagé:toer}.Jonésj“”
truck? . | ‘

MR. JENNINGS: I object. That's not whét hefééia;

THE COURT: .Hé did‘say:signiffcaht. -

" MR. JENNINGS: Significant. injury. That had . .., |-

SRR
-~ T .

”nothing¢£9 do with the.trUck}.iour anor.;A
| ‘ THﬁucauki::AYou-cﬁn éiQe the quesﬁion..{3§sﬁétéﬁ< '
the'question.::é5§7qpéétion Qés.éppropriaté as stated. ; |

| BY MR..RoéERTS:

Q Dr. Noer, how much of your conclusion is based "~

‘| upon what I believe you Sai&iearlier concerning thﬁ.d?maée -

. to theé truck? How much of your conclusion is based upon’...
your éssumptidﬁ'théﬁ theré-was'significant damage 'to the ¢
S R '
truck that he was riding in? -

]gfﬂhiigf;;LNoné 6ffmy diagnosis. I put that in .the rédo;ai"

".Hégj,f‘,forfaé.énﬁifelyjdifférehﬁ reason. oL

w .

Ve

RN ! ‘Deo Reporting
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L 'VH.‘:a"'OLi? No'ﬁR,"n.u., - éRoss' - ,.
R | SGY
. . L ' Q . For an ent'irely different reason?
2 ‘ A . Yes, sir.
3 ’ Q Just as part of his history? o
4 A | If you like, I'd be glad to tell you.
5 | I was a‘pponinted as a consultant’to the De‘partntent
& of Transportation in the area of Highway Safety, and .
§ specifically with regard to seatbelts some years ago. And

g- as part of my work on th:.s commission, I’ ve been try:.ng to

9 - ) develop for myself some concept on how bad you ve got to
16,., i} crumble a car or a truck before it hurts somebody. And I 4
11 ’ thlnk that 1.t would be great 1.f we had black boxes in- ‘.

a—‘VA

., T 12 '"veh:.cles, as we do in alrplanes ’ ‘so that people llke me

13': | could .start to reconstruct thls. | Obv:.ously, th:.s .'LS part of ’:.‘
~1'4_ -' :',:my profess:.onal J.nterest and you'll find thle appo:.ntment in
' is': my Currlculum Vltae, wh:.ch you've already accepted r :
.16:'-:. .- So. when I ‘see auto accident cases, I try and ¢
17 ca.llbrate‘the force the only -way I know how, and that s to -
1.8_';.: ;'descrlbe the amount of bent metal that was there. But that'
._;'«,5 ‘ 1; " why I put it down, not because it . related, ‘to-hls part:._cula_m
: 'fz&-:%.,..f;a‘":~<?aré-'~,i‘ 1 * e R
: zr L Q- ) And you put 1t dow o
. py :fﬂ__-. ST .

' "-;':V';';:TE (Interposm;g) I m try:.ng to collect J.nformatlon

.-x_-
. AP

’ o

. for my’ own purposes J.n relatlon to thls appo:.ntment as ‘a- o

R e - Tt
R EER 175 ‘DeoReportmg SR
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18- |

f%v.ﬂ&;$'3_ﬂe ‘MR. JENNINGS: The last v151t. K

"there was and I told you why I was lnterested

" "'H."ROLF NOER, M.D. - CROSS

3consultaht.In highWay safety for the Department of Trahsoofh
' tation. -

’ Q But hased on the history you took in this‘partioﬁ—
'Iar.case; you concluded that therehwas-sighificantxéhyeicalv.

R
RPN

. damage'to the truck; is that right?

A I don't think that's what I said.' I thlnk what I -

sald was "With such force, it lifted the back of hlS truck,

~ off the ground as the car unfortunately went underneath.-

- 2

_Apparently the only damage to the serv1ce truck drlven by <

the'patient was .a-. bent rear bumper‘“ And that‘s what I sald.' -

Now, I aon £ flnd the words" 51gn1f1cant or 1nsxgn1f1cantﬁln&

there. counsellor. All I put down is how much bent metal

Q  You saw Mr. Jones, you say, on the llth of.

i~;_November of ’85; lS that correct?” - o P “ff"
A I think you're incorrect. I saw.him.onLOctoberils,f
.'840 v . . "

"BY MR, ROBERTS- '?
0 Thevlast VlSlt. -
f7fA& :311/11/35, you re correct. T ,.

i“And you evaluated h1m at that tlme° fﬁ;~97'-7#f:

A . Yesz SLJ’.'. ) o . s ., - .
(N e%’ ' ‘ g
%‘Deo Reportmg Dln el e e

ot L. 1903) 1510613 L e e A e w4




H. ROLF NOER, M.D. - CROSS

- 163
. | 1 Q Did you write a written report at that time of
2 ’your evaluation?.
1 3 ' A No. ’
4 Q Or somewhat shortly thereafter?
5 A No, but I made, as I did with all of his vigiés; a
6 record which is a little bit different than a report 'i h
7 thlnk _counsel would agree there's a little srgnlflcance.'
8 Q I'm.aot golng_to-argoelabout.the dlﬁference.
Q. o ) Did.you make a wrltten record? ;; -
10 Al Yes,‘srr,_I dld ‘I've ;1£;$a§ read to the jury— _____
1 | from it. ' | ‘
| _ - ‘ B N &
| 'l" 12 Q Did you read the entire record’ ', 3_;" :"f'fff '
.' 13 A No. If you'd like me to, I'd. be- glad to.';; e
_i; ‘ Q Would you, please, sir, .~ ".. }‘:E e
| A:,Q' ' 1; - .a - "This is the.first time I have seen Mr. anesféiﬁcé?
16 7/9/85. He's beeh Seea for his one year check on his -
>'¢7.' decompress;on and arthrodesis of 11/16/84, a year ago.
B -;:fls:fff B "The patlent states that lie returned to full work
.':e 19 - 'along about the mlddle of June, shortly after last seelng me.
"';_:H,'ﬁyz;f .Been to full work ever 51nce. “He now has no pain whatsoever;
- 2# .' ;He has a llttle soreness in the*buttocks and no partzcular
{f~;2f;é-}pa1n 1n the back The hlp soreness is on the rlght ‘side only.'
@ -<~‘,.'09cgi;§ -onl;x _v{ben"he .hés _been dqlgg someth_;ng'hanY: sfuch'taS-»

R ’?7 Deo. Reportmg
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H. ROLF NOER, M.D. = CROSS

. - . . . -

164 - |

| . 1' cutting wood or doing a lot of behdihg. At present his hrork
/ 9 consists of climbing poles, riding in poorly strung
3 \;ehicles --" There's a misspelling there. --"poorly sprungv
4 .| vehicles such as trucks, walking but not too rﬁuch stoopincj. .
5 " or lifting. He doesn't have any diffuclty in tusele eventst,
6 as exhibited when he sneezes or cpughs, but hefs~a littie_
g weather sensitive., Repeat bendlng films today. reveal
8 - sxlent arthrode51s, except the L-4 L-5 level, where I thlnk t
| 9 ; there is a jog of motion." I already told you about pseudo—
0 ‘arthrosis. "In}view of the negative history provided byfthe§
f i1 i'ﬂ patlent, however, I thlnk this is one of the asymptomatic
; . _ - 12 .t ones of which we'll have to do. nothing. The patlent 1s
| | _w'f‘ ‘therefore advised to gradually return to normal actimio vx' ?t
;4 -tles, return to see us if he does. not gradually get tld of
5 the residual dlscomfort documented above."
_‘_1-6 A ~ MR. ROBERTS: Thank you, sir. That's all.-we have.
1% . THE COURT: Redirect? |
. MR JENNINGS: I have nothing.
.- o . THE COURT:-' Thank you, Doctor. Your voice ias_te,d?'
| 20' 1onger than we thought J.t would.," 5 | -
21 THE WITNESS- We re both surprised.
| '22 " . THE COURT:" Thank you.‘ You're free to go.
. . P IR h o " (Whereupon, the witness was

excused. )

78 ‘Deo Reportmg
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. .
. ~ = » R Y St AV .
z s DRI S CEE. ¥ Sy o (‘:a("[ .
¥, 27T . L Y -y CORRY .
- L vy = K =
¢ { X kg T *
R~ M 4 - - < -
PP - - -
p . .
. E . &S
. : N A 19

Q Even after the accident,‘

propervly W1thout any repa1rs°

the tailgate operat

A The tailgate wasn't touched, 1t was the bumper.

The bumper is what was damaged.

Q So everything was up under -~ Be: V.thewbumpe;‘andﬂ

- below?

A. - That's righ . Below the t 1gate.
Q And the car belind you

is that correct?

-

A I don't know what/all démagégit'hq&;f

MR. ROBERTS/

Thank you very mugh.

THE ZOURT: Redirect?

. JENNINGS: No, sir.

/ THE COURT: Thank you, Mr.. Jones.

back Lo counsel table.

;:(Whefeupon, thé,witneSQ_wa_{:

- excused.)

You m

d damage to the grllL,

r

ItfwaS”ﬂQQQQn'

« -

IR TR

S ‘:,,

.

That's really\all Ivhavg; Mr. Jdpesé;'

come .

THE COURT: - Your riext witness? -

JENNINGS: Plaintiff rests .
COURT. Plalntlff rests.
' JENqINGSf1 Except for-the bllls.

. .,

P

T take that -

SR 79 ‘Deo RepOrtmg L 5 T
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11

12

13

14

15

16

17

18 .

19

20

".22

23

‘is a stipulation,. Mr. Roberts?

191
back.. You've stipulated to those and --

THE COURT: (Interposing) They'll come in. There

MR, ROBERTS: Yes, sir, it is, Your Honor. - These
are the bills that were incurred and we admif their .
genﬁineneSS»and their reasonableness. | ‘

THE COURT: All right. They'll be Plaint@ffféii

Number --

" ser¥atim or do you want~theﬁ'—f‘ . Co / ::i

' Number 7.

. the jury at thisltime Ehe'evidentiary.stage of the\proceed-

. ing j gd&erAWith;"I‘m going .to send. you.back to the Ju

MR. JENNINGS: (Interposing) . Do you want7them"

k3

THE COURT: (Interposing) Altogether. I¥fs "

MR, DSUNINGS: Number 7, all righyd . - -
(whereupons a grouptéf:mgdiéai;;j”
bills Were marked, 56iiéé£i§éiy;?~
for’ identification as ?1aih;‘ |
tNff's Exhibit Number 7 anéif.
recelived in evidence.)

THE COURT;/ Plaintiff rests. efendanﬁ rest?. -

': Mﬁ.-R_v.RTS: 'ﬁefrest, Your Honor

THE COURT: - All right. Ladies and ge tlemen of

e

e . -
R T A
~ T ) ipwDeo Reporting
-~ e (7oaf 7510013 -




LAW CFFICES
SLENKER, BRANDT,
* JENNINGS & JOHNSTON
3028 JAVIER ROAD
FAIRFAX, VIRGINIA 22031

(703) 849-8600

\s -

VIRGINTIA:

IN THE CIRCUIT COURT OF THE COUNTY OF PRINCE WILLIAM

JERALD JONES,

Plaintiff,

V. At Law No. 16278

MARGARET MARY EVANS,

Defendant.

NOTTICE

PLEASE TAKE NOTICE that the undersigned will bring before
this Court for argument on Friday, February 14, 1986, at 10:00

a.m., or as soon thereafter as counsel may be heard, the following

Motion for Expenses on Failure to 7\1%

R. Cralg'Qpnnlngs

MOTION FOR EXPENSES ON FAILURE TO ADMIT

COMES NOW plaintiff, by counsel, and files this his Motion
to have the rea#onable expenses incurred in making certain proofs
at trial, including reasonable attorneys' fees, assessed against
the Erie Insurance Company, pursuant to the terms of Rule 4:12(c) |
stating as follows:

1. Plaintiff filed certain Requests for Admissions,

copies attached hereto, to, inter alia, the Erie Insurance

Company, c/o its attorney, Russell A.'Roberts, Esqg., with
certificate of same being November 16, 1985.
2. The Erie Insurance Company filed its response,

certified December 19, 1985, denying Requests 2, 3, 5, and

81




LAW OFFICES
SLENKER, BRANDT,
JENNINGS & JOHNSTON
3026 JAVIER ROAD
FAIRFAX, VIRGINIA 22031

(703) 849-8800

NOTICE FOR FEBRUARY 14, 1986, AND At Law No. 16278
MOTION FOR EXPENSES ON FAILURE TO Page 2
ADMIT FILED BY PLAINTIFF

9 through 40. The response is attached hereto.

3. Subsequently, the plaintiff was caused to expend
the sum of $1,617.00 to doctors, plus a deposition charge
of $136.40, copies of those bills being attached hereto, in
order to make his proofs concerning his injuries, his medi-
cal expenses, and his loss of income.

4., The Request for Admissions was never held objec-
tionable; the Admission was of substantial importance; Erie
Insurance Company as evidenced by its lack of prdof at trial -
and By its lack of objection to plaintiff's proffered evi-
dence, had no reasonable ground to belive that plaintiff
was not correct and would not prevail in connection with hi!
proof; and therehwas no other good reason for the Erie In-
.surance Company to fail to admit.

WHEREFORE, these premises considered, plaintiff requests
that, puréuant to Rule 4:i2, Rules of the Virginia Supreme Court,
this Court enter an Order requiring Erie Insurance Company to pay

to plaintiff the reasonable expenses incurred in making the proofs

I

" Jerald [Jones, by Counsel
]
SLENKER,| BRANDY, {JENNINGS & JOHNSTON

including reasonable attorney's feeé?\

\,

By: ,f
R. Fraig Jennings,'Eouﬁ%i;/f8r~___-

~Plaintiff
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LAW OFFICES
SLENKER, BRANDT,
JENNINGS & JOHNSTON
3026 JAVIER ROAD
FAIRFAX, VIRGINIA 22031

(703);4;8600

NOTICE FOR FEBRUARY 14, 1986, AND
MOTION FOR EXPENSES ON FAILURE TO
ADMIT FILED BY PLAINTIFF

CERTIFICATE OF SERVICE

foregoing was mailed, postage prepaid, this

At Law No. 16278
Page 2

day of

I HEREBY CERTIFY that a true and accvzt./e(&gpy of the

February, 1986, to:

Russell H. Roberts, Esqg.
ROBERTS & ASHBY

(Counsel for Defendant)
Post Office Box 7166
Fredericksburg, Virginia 22404

Lowry J. Miller, Esqg.
. MILLER, MILLER & KEARNEY

(Counsel for Nationwide Insurance Company)

2701 North Pershing Drive
Arlington, Virginia 22201-1499

J. Edward Flournoy, Esq.
ATTORNEY AT LAW

. (Co-Counsel for Biaintiff)
9117 Church Stree l

Manassas, Virginia 221\0
i

yal

l

v R. Craig

83
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LAW OFFICES
ENKER, BRANDT,
IINGS & JOHNSTON
26 JAVIER ROAD
'AX, VIRGINIA 22031

(703) 849-8600

VIRGINTIA:
IN THE CIRCUIT COURT OF PRINCE WILLIAM COUNTY

JERALD JONES :

Plaintiff,

v. : AT LAW NO. 16278
MARGARET MARY EVANS, et al. :

Defendants:

REQUEST FOR ADMISSIONS

TO: Erie Insurance Company

c/o Russell H. Roberts

Roberts & Ashby

P.O0. Box 7166

Fredericksburg, VA 22404

COMES NOW the Plaintiff, by counsel, and pursuant
to Rule 4:11 of the Rules of the Supreme Court of Virginia
calls upon the Defendant to answer separately and in writing,
on or before twenty-one (21) days after service of the
request, the below. identified requests for admission.
If objection is made, the reasons therefor shall be stated.
The answer shall specifically deny the matter or set forth
in detail the reasons why the answering party cannot truthfully
admit or deny the matter. If any portion of an individual
request for admission is denied, please identify what portion

of the request is admitted, what portion of the request

is denied and state the reasons for said denial.

84




LAW OFFICES
SLENKER, BRANDT,
JENNINGS & JOHNSTON
3028 JAVIER ROAD
FAIRFAX, VIRGINIA 22031

(703) 849-3600

In accordance with the foregoing and Rule 4:11, it
is requested that you admit that:

l. Jerald Jones was invdlved in an automobile accident
on 10/20/83 on Nokesville Road, south of Vint Hill Road
wherein his vehicle was struck in the rear by Lela Lyon's
vehicle who was struck in the rear by Deborah Tolson's
vehicle who was struck in the rear by Margaret Evans.

2. The accident was pfoximately caused by the negligence
of Margaret Evans.

3. Mr. Jones was lawfully stopped preparatory to

‘making a left hand turn at the time that he was struck

and that he was not contributorily negligent.

4.  Margaret Evans was charged on the date of the
accident with reckless driving, failure to keep her vehicle
under control and bad brakes (See Attached Exhibit #1).

5. Margaret Evans pleaded guilty to reckless driving.

6. Margaret Evans pleaded guilty to improber driving.

7. Margaret Evans was convicted of improper driving.

8. Attached Exhibit #1 is authentic.

9. Attached Exhibit #1 is admissible.

10. As a proximate result of Margaret Evans' negligence
in causing the accident on 10/20/83, Jerald Jones sustained
a herniated lumbar disc.

1l1. Prior to 10/20/83 Jerald Jones had never experienced

any back problems, diseases or injuries.
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LAW OFFICES
SLENKER, BRANOT.
JENNINGS & JOHNSTON
3026 JAVIER ROAQ
FAIRFAX, VIRGINIA 22031

(703) 848-8600

12. As a result of the herniated disc proximately
caused by Margaret Evans' negligence, Jerald Jones was
caused to un@ergo a decompression L4-S1 and arthrodesis
L4-S2.

. 13. Mr. Jones underwent the procedure mentioned in
#10 above at the National Orthopaedic & Rehabilitation
Hospital from 11/13/84 to 11/30/84 in an attempt to be
cured of the injuries proximately caused by the collision.

14. The total cost of the procedure from National

‘Orthopaedic & Rehabilitation Hospital which was both reasonable

and necessary was $6,246.45.

15. 1In an attémpt to be cured of the injuries sustained
as a proximate result of the collision, Mr. Jones was also |
treated at National Orthopaedic & Rehabilitation Hospital
from 11/14/83 to 11/19/83. |

16. The charge for the hospitaliéation referred to
in #15 above, which was both reasonable and necessary,
was $1,308.69.

17. In an attempt to be cured of the injuries sustained
as a proximate result of the collision, Mr. Jones was admitted
to National Orthopaedic & Rehabilitation Hospital from
11/28/83 to 12/10/83 with a diagnosis of herniation nucleus
pulposus L5-Sl. .

18. The charge for the hospitaligation referred to
in #17 above, which was both reasonable and necessary,

was $4,121. 83.
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LAW QFFICES
SLENKER, BRANOT,
JENNINGS & JOHNSTON
3026 JAVIER ROAD
FAIRFAX, VIRGINIA 22031

(702 845-8800

|

19. In an attempt to be cured of the injuries sustained
as a proximate result of the collision, Mr. Jones received
x-rays from the Northern Virginia Clinics on 11/13/84 and
a‘myelogram on ll/l4/84.i

- 20. The cost for the radiologic procedures mentioned
in #19 above, which was both reasonable and necessary,
was $98.00.

.21. In an attempt to be cured of the injuries sustained
as a proximate result of the collision, Mr. Jones received
x-rays from the Northern Virginia Clinics on 12/6/83 and
a myelogram on 12/1/83. | '

22. .The cost for the radiologic procedurés mentioned
in #21 above, which was both reasonable and necessary,
was $98.00.

23. In an attempt to be cured of injuries sustained
as a proximate result of the collision, Mr. Jones received '
medical care and treatment from the Rehabilitation Medicine
Center of Northern from 11/15/83 to 10/10/84.

24. The cost of the care and treatment mentioned
in #23 which was both reasonable and necessary was $580.00.

25. In an attempt to be cured of the injuries sustained
as a proximate result of the collision and incident to
the procedure mentioned in request #10, Mr. Jones received
anesthesia from Anesthesia Group Service on 11/16/84.

26. The cost for the equipment and services from

Anesthesia Group Service which was both reasonable and
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LAW OFFICES
SLENKER, BRANDT,
JENNINGS & JOHNSTON
3026 JAVIER ROAO
FAIRFAX, VIRGINIA 22031

(703 849-8500

necéssary was $616.00.

27. In an attempt to be cured of injuries sustained
as a proximate result of the collision, Mr. Jones received
orthotics and other medical care from National Orthopaedic
& Reﬁabilitation Hospital on 11/10/83, 9/18/84, 10/18/84,
10/26/84 and 5/23/85.

28. That the charges for the treatment and orthotics

referred to in #27, which were both reasonable and necessary,

are as follows:

a) 11/10/83 $214.00
b) 09/18/84 $284.00
c) 10/18/84 $ 62.00

10/26/84 $236.00
d) 05/23/84 $ 36.00

29. In an attempt to be cured of injuries sustained
as a proximate result of the collision, Mr. Jones was treated
by Dr. H.R. Noer. —

30. The cost for treatment rendered by Dr. Noer,
which was both reasonable and necessary, was $4,047.00.

3i. In an attempt to be cured of injuries sustained
as a proximate result of the collision, Mr. Jones was treated
for pain in his lower back on 10/21/83 at the Prince William
Hospital Emergency Room.

32. The cost of the medical treatment referred to

in #31 above, which was both reasonable and necessary,

" was $219.70.
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LAW OFFICES
SLENKER, BRANOT,
JENNINGS & JOHNSTON
3026 JAVIER ROAD
FAIRFAX, VIRGINIA 22031

(703) 349-8600

33. In an attempt to be cured of injuries sustained
as a result of the collision, Mr. Jones was treated by
Dr. Engh at the Anderson Clinic from 10/26/83 through 6/8/84.
34. The cost‘of the treatment referred to in %33
above, which was both reasonable and necessary, was $434.00.
35. In an attempt to be cured of injuries sustained
as a proximate result of the collision, Mr. Jones was treated
at Arlington Hospital on 11/30/84.
36. The cost of the treatment referred to in #35,
which was both reasonable and necessary was $295.002
37. In an attempt to be cured of injuries sustained
as a proximate result of the collision, Mr. Jones received
i—rays on 11/30/83 frdm Virginia Radiological Associates.
38. The cost for the treatment in request #37, which
was both reasonable and necessary, was_5103.00.
39. In an’attempt to be cqred of injuries sustained
as a proximate result of the collision, Mr. Jones was prescribed
and did purchase medications.
40. The cost of the medications referred to in %39
above, which was both reasonable and necessary, was $551.52.

Qi e

~ JE D JONES, By Cgunsel

J. Edward Flournoy, P.C. ’
9113 Church Street
Manassas, VA 22110

R. Craig Jennings, Esquire

SLENKER, BRANDT, JENNINGS & JOHNSTON
3026 Javier Road

Fairfax, VA 22031

Counsel for Plaintiff 89




LAW OFFICES
SLENKER, BRANDT,
JENNINGS & JOHNSTON
3028 JAVIER ROAD
FAIRFAX, VIRGINIA 22031

(703) 849-8600

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a C%EY of the foregoing was

mailed, postage prepaid, this ¢

- day of December, 1985

to: Lowry J. Miller, Esquire, Esquire, 2701 N. Pershing
Drive, Arlington, VA 22201; Russell H. Roberts, Esquire,

P.O. Box 7166, Fredericksburg, V
Mary Evans, 7911 Meadow Court, .M

22404; and to Margaret

assa VA 22110.
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ROBERTS & ASHBY o ATTORNEYS AT LAW
P.0.BOX 7166 e FREDERICKSBURG, VIRGINIA 22404 o (703) 373-0113

VIRGINIA: .

IN THE CIRCUIT COURT OF PRINCE WILLIAM COUNTY

JERALD JONES )
Plaintiff g
vS. : ; AT LAW NC. 16278
MARGARET MARY EVANS, et al ;
Defendants 3

RESPONSE TO REQUEST FOR ADMISSIONS

The Defendant, Erie Insurance Company, for Answer to Request

for Admissions, would answer and say:

l. Thatit denies numbered paragraphs 2, 3, 5, and 9 through 40
of the said Request for Admissions.

2. That it admits numbered paragraphsl, 4, 6, 7, and 8 of the

ERIE INS C§§£é§§:7

Of Counsel

said Request for Admissions.

ROBERTS & ASHBY
P. 0. Box 7166
Fredericksburg, VA 22404

CERTIFICATE

I hereby certify that a true copy of the foregoing was mailed
postage prepaid this 19th day of December, 1985 to Lowry J. Miller,
2701 North Pershing Dr., Arlington, VA 22201; J. Edward Flournoy,
9113 Church St., Manassas, VA 22110; and R. Craig Jennings, 3026

Javier Rd., Fairfax, VA 22031.
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oo w ¢ i H
: ORTHOPAEDIC SURGERY
H. R. NOER, LTD. -
2465 ARMY NAVY DRIVE H. ROLF NOER, M.D,, F.A.C.S.
et e ARLINGTON, VIRGINIA 22206 JOSEPH 8. WHITE, M.D.
LT LT . {703) 820-5400 ’ FED. 1.D. No. 540885801

. PAYMENTS MADE
- AFTER LAST DATE
SHOWN WILL APPEAR
. ON YOUR NEXT
. STATEMENT

i

. CHARGES OR i

- I
i

Attorney R. Craig Jennings

. ' Slenker, Brandt, Jennings & Johnston
3026 Javier Road

Fairfax, Virginia 22031

UL L . ’ .| R SR
. Sl Tl . . C s TR o
L - DATE | - CREDITS - e

BALANGE
FORWARD-
DESCRIPTION 'l'O'I'éI. BALANCE

ZZZZ]E:‘ - . &, twel /370 /37 U!fv:
- RG] @MJTJ&f/}ﬂdn? 940.|c0 ///7‘&% o

e wen % bing 8 iner. St tim e s

PP Frr—aa

SAFEGUARD BUSINESS SYSTEMS PLEASE PAY LAST AMOUNT IN BALANCK cot.uou

Peveet wrte L 4 me e o

XM=—Examination GHI—Group Hosp. Inc. ER—Emergency Room 2 SRR T
SN—Consuitation . ADJ—Adjustment HV—Hospital Visit

X=Surgery . REF—Refund CK—Check Payment

FX—Treatment of Fracture OvV—Office Visit MO-—-Money Order

ED=—Madication . NC—No Charge CA—Cash Payment

Y—~Crutches . RAD—Radiology R

FOR INFORMATION CONCERNING THIS ACCOUNT CALL (703) 920-5400

93



=
TO:

P ATT = DAWSON
R REGISTERL.> PROFESSIONAL REPORTERS
SUITE M, FAIRFAX TOWNE OFFICE PARK
10193 MAIN STREET
FAIRFAX, VIRGINIA 220830
(703) 591-0007

TAX LD. NO. 34.1111968

__'

R. Craig Jennings, Esq.
Slenker, Brandt, Jennings & Johnston
3026 Javier Road

Fairfax, Virginia 22031 N Date: _January 15, 1986

-

January 13, 1986

Jerald Jones vs. Margaret Mary Evans

Y
1)/
A
%\

Deposition of: Gerard Anderson Enth M.D.

Original & 1 Copy . . . e e e e $136.40%

#*Please put our Invoice-No; 86-46-FP on your check. //g:

h\th
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' . Anderson Clinic, Inc.

2465 Army-Navy Drive, Arlington, Virginia 22206
Telephone: (703} 892-6500

Orthopaedics General Surgery
Charles A. Engh, M.D. S. Joseph Cosimano, Jr., M.D.
Gerard A. Engh, M.D.

John L. Albrigo, M.D.

M. David Tremaine, M.D.

O. Anderson Engh, M.D. (Retired)

December 31, 1985

R. Craig Jennings

Slenker, Brandt, Jennings & Johnston
Trial Attorneys & Counsellors at Law
3026 Javier Road

Fairfax, VA 22031

Dear Mr. Jennings:

In regard to the upcoming pre-deposition and the deposition in the case of
Mr. Jerald Jones scheduled to take place in the office of Gerard A. Engh, M.D.
on January 13, 1986 at 11:00 AM and 11:30 AM respectively, this is a reminder
of the fees set for such a depositionm.

The fee for the pre-deposition time - (11:00 - 11:30 AM is $150.00).

The fee for the deposition that is scheduled for (11:30 AM - 12:30 PM) is
$350.00 for that hour and the cost is doubled for the time over the hour
that has been reserved.

This payment for the deposition is expected to be paid at the time of the
deposition.

Thank you.

Sincerely,
P .
«(ﬁwétu Ammess)
Debbie Ammeen
Secretary to Gerard A. Engh, M.D.
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LAW OFFICES
SLENKER, BRANDT,
JENNINGS & JOHNSTON
3026 JAVIER ROAD
FAIRFAX, VIRGINIA 22031

(703);.9-8600

\dA/57

6k0122PC0376

VIRGINTA:

IN THE CIRCUIT COURT OF THE COUNTY OF PRINCE WILLIAM

JERALD JONES,
Plaintiff,
v.
At Law No., 16278
MARGARET MARY EVANS,

Defendant.

JUDGMENT ORDER

THIS MATTER came before the Court for trial by jury, and
at the conclusion of all the evidence, the plaintiff made a motion| -
to strike defendant's evidence and for Summary Judgment in plain-
tiff's favor on the question of liability, said motion being
granted by the Court to which action of the Court, the defendant,
by counsel, duly noted her objection and exception.

WHEREUPON, the matter was submitted to the jury for resolu-
tion, upon proper instructions. Thereafter, upon due deliberation
the jury returned its verdict in favor of the plaintiff in the sum
of TWO HUNDRED THOUSAND DOLLARS ($200,000.00).

WHEREUPON, the defendant, by counsel, made a motion to set
aside the verdict on the grounds of excessiveness, and the Court
being of the opinion that the verdict is not excessive as a matter
of law, the Court did thereafter deny the defendant's motion to
set aside the jury verdict; and

IT APPEARING TO THE COURT that judgment should be entered
oh the verdict of the jury in plaintiff's favor against the defen-
dant in the sum of TWO HUNDRED THOUSAND DOLLARS ($200,000.00), plus

costs of this proceeding; it is therefore
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LAW OFFICES
SLENKER, BRANDT,
JENNINGS & JOHNSTON
3028 JAVIER ROAD
FAIRFAX, VIRGINIA 22031

(703) 849-8600

WE ASK FOR THIS:

SLENKER / B

By:

SEEN, OBJECTED TO AND EXCEPTION TAKEN:

ROBERTS & ASHBY

e Koaso X) Kbt

BK@122p60577

JUDGMENT ORDER ' At Law No. 16278
’ Page 2
ORDERED that judgment be, and the same hereby is, entered in

plaintiff's favor in accordance with the verdict of the jury against

the.défendant in the sum of TWO HUNDRED THOUSAND DOLLARS

($200,000.00), plus the cost of this proceeding.

AND THIS ORDER IS FINAL.

ENTERED this .{-'day of 1986.

Y .., it

JUPGEY"

& JOHNSTON : )

D ¢
il

’R. Jraig Jenningg, Counsel(ﬁbr
Plaintiff P

Rusisell H. Robert#, Counsel for

rie Insurance Exchange on
behalf of the defense
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IN THE CIRCUIK COURT OF PRINCE WIL“M%-W*;“‘TE

‘L

JERALD JONES
Plaintiff,
-vs- AT LAW NO. 16278
MARGARET MARY EVANS, et. al.

Defendants.

P eo 2o 00 o0 08 se 00 00 00

Manassas, Virginia
The proceedings commenced before: ’
THE HONORABLE H. SELWYN SMITH
.Judge for the Circuit Céurt of Prince William County,
Virginia, February 12, 1986, in the Courthouse, Manassas,

Virginia, when were present:

For the Pléintiff:

R. CRAIG JENNINGS, ESQUIRE
1012 North Utah Street
Arlington, Virginia 22201

For the Defendants:

RUSSELL H. ROBERTS, ESQUIRE
1041 Prince Edward Street
Fredericksburg, Virginia 22401

MANASSAS COURT REPORTING
9029 Center Street
Manassas, Virginia

361-7575
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CONTENTS

The following pages 3-1l1 contain the motions by counsel.

MANASSAS COURT REPORTING
9029 Center Street
Manassas, Virginia

361-7575
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PROCEEDINGS

(Thereupon, the court reporter was duly sworn by
'the Clerk.)

THE COURT: All right, gentlemen.

MR. JENNINGS: It's my motion for --

THE COURT: Yes, sir.

MR. JENNINGS: -- 4:12(c) sanctions in the Joﬁes/
Evans case. I think the motion, more or less sets forth --

THE COURT: I got a chance to read it: Go with
the motion. Go with the Rules, and I think, Mr. Roberts,
it's up to you, sir. \

MR. ROBERTS: All right, sir. Your Honor, I don't
know what documents Mr. Jennings has submitted to you. Do
you have my letter of December 19th, 1985, addressed to
him, as well?.

THE COURT: Well, let me find out. December 19th?

MR. ROBERTS: Yes, sir.

THE COURT: Would it be accompanying some of
this?

MR. ROBERTS: It would have 'beeﬁ accompanying my
response to request for admissions. Maybe I can just hand
the Court my packet. There will be some dupligation there.

Your Honor, the request for admissions was sub-
mitted to us in mid December of 1985. Prior to the request

MANASSAS COURT REPORTING
9029 Center Street

Manassas, Virginia
361-7575
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"4

being submitted to us, we had deposed the Plaintiff, Mr.’
Jones. As a result of those depositions, it was apparent to
us at that time from all the information that was reasonably
available to us, that the property damage was quite light and
that the seriousness of the back injury that Mr. Jones was
claiming was considerably in doubt at that time. The request
for admissions was submitted to us and it was also submitted
to Nationwide, who was the other uninsured motorist carrier
at the same time. And I've included in that packet Nation-
wide's responses to the same request for admissions. The
request, of course, listed a number of things, many of which
we admitted. = But it also went on to say that Mr. Jones had
to undergo a decompression surgery because. of a herniated
disk.

Now, at that time -- again, we question seriously
whether there was a herniated disk. Interestingly enough,
when Dr. Nora testified in this case, he concluded that there
was not a herniated disk. So request No. 4 says, "As a
result of the herniated disk proximately caused by Margaret
Evan's negligence, Jerald Jones had to go through a number of
medical procedures." And then, basically, the remaining
requests for admission dealt directly back with this herni-
ated disk diagnosis that no physician had made at that time,
but Mr. Jennings had made in his request for admissions.

So we submit that in light of the, first of all,

MANASSAS COURT REPORTING
9029 Center Street

Manassas, Virginia
361-7575
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5

not severe property damage, not severe impact, is the
evidence that was available to us, and as a result of
considerable doubt from the medical evidence that was
.available to us at that time, that it was appropriate to deny
these because it Jjust did not appear that Mr. Jones' com-
plaints were consistent with the information that we had.

Now, I wrote a letter to Mr. Jennings saying that
the way the requeéts were phrased to us, we had to deny them
because he was asking 1in every request basically to tie
everything back to this accident. It would ﬁave been
entirely appropriate if he wanted to say, you know, that
these charges were reasonable, put us to the test of admit-
ting the reasonableness of the charges. And in my letter to
him, I told him that we would not only admit the reasonable-
ness of the charges, but that we would -- we would not admit
necessity or causation, but we would admit everything else
that he has requested. The request for admissions were
couched in- such language that we had to deny them, because
they were all tied back to the accident. I might also add
that the type injury that he had, I doubt very seriously that
Mr. Jennings would have tried this case without the medical
testimony that he had, because in addition to proving
causation, he certainly had to prove the pérmanency. And he
would have needed these medical witnesses to prove his
permanency anyway. So the expense that he is claiming that

MANASSAS C-OURT REPORTING
9029 Center Street

Manassas, Virginia
361-7575
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6
he incurred I submit would have been incurred anyway. But I
submit to Your Honor that our denial of the request for
admissions was entirely appropriate, especially at the time
fhat the requests were ﬁendered to us.

THE COURT: All right. Mr. Jennings, anything you
would have to say about that?

MR. JENNINGS: Yes, sir. 1I'd like to just give you
'a letter that came up -- I think it was sent to Mr. Roberts
the next day after his.

' THE COURT: 20th. That's correct.

MR. JENNINGS: All right.

THE COMMISSIONER: Or it's dated the 20th.

MR. JENNINGS: Just so we have the correspondence
correct as to whether there was a question of --

THE COURT: . Can I infer that these two letters were
crossed in the mail, because one is dated the 19th, and the
other is dated the 20th. Although you start your's out by
saying; "Received your response for request for admissions."”

MR. JENNINGS: They did not cross the mail.

THE COURT: All right. Even though they're dated
that way. |

MR. JENNINGS: His letter of the 19th I received on
the 20th with his response. |

THE COURT: All right.

MR. JENNINGS: On the 20th that letter went back

MANASSAS COURT REPORTING
9029 "Center Street

Manassas, Virginia
" 361-7575
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out to Mr. Roberts.

THE COURT: That's mail service that we don't get
in this town.

MR. JENNINGS: Well, it's very unusual that we get
that in Fairfax, too, tell you the truth. But it did happen.

If the Court please, my position is, and I suggest-
to the Court, this is the only second aspect of a rule or a
statute where I see that costs "shall," in a very nondiscre-
tionary baéis, "shall be awarded." I think if the Court
would look at -- and the Court is probably familiar with
the objection to venue statute that costs shall bé awarded
there. Under 4:12 you'll notice the discretionary portion'of
the rule is that the party who made the proofs, namely
Mr. Jones, "may" -- we may apply to the Court for an order
requiring that the expenses be paid. And then it says, "The
Court shall make the order unless it finds," and then there
are four 1listings. Our Rulé 4:12 1is word for word from
Federal Rule 37. And again, it has been held that 37(c),
which is our 4:12(c) is mandatory that the order for expenses
be made, unless one of those criteria is met.

If the Court please, if you'll look at some -- just
two or three of the requests that were denied that necessi-
tated in January, Dr. Ing's deposition and then on January
21, Dr. Nora's personal testimony, if you'll 1look at 29, I
believe, Request 29 says that in an attempt to be cured of

MANASSAS COURT REPORTING
9029 Center Street

Manassas, Virginia
361-7575
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8
the injuries, Mr. Jones was treated by Dr. Nora. That was
denied. Thirty talked about his cost of treatment. That was
denied. 1In 33, we said that in an attempt to be cured of his
injuries, Mr. Jones was treated by Dr. Ing. That was
denied. And then the cost of Dr. Ing's treatment was $434.
That was denied.

Thus, just on those four requests alone, justified
the taking of Dr. Ing's deposition, on the one hand, and
bringing Dr. Nora in person -- I guess we could have taken
his deposition, too -- but bringing him in person. I think
it begs the question to _say that we would have used'the wit-
nesses anyway, because the question ié now, did we have to
incur these expenses to make those proofs to show that Jerald
Jones in an effort to be cured of his ihjuries was treated
both by Dr. Ihg and by Dr. Nora?

The. Court will recall, I hoée, that in this case
the defense produced no witneéSes. There was no contradic-
tory medical evidence at all. There was no contradictory
documentary evidence. In fact, there was no evidence at
all. As soon as Plaintiff rested, the defense rested. So at
that point in the game, if you will; all of the evidence
presented by the Plaintiff in this case was uncontradicted.
We did have those expenses incurred, and I see no reason for
those to have been refused. I come before you for Mr. Jones
really, not for Craig Jennings, because Craig Jennings is not

MANASSAS COURT REPORTING
9029 Center Street

Manassas, Virginia
361-7575
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"9
going to have to pay these folks. Jerald Jones is going to
have to pay Dr. Ing and Dr. Nora.

THE COURT: Does that authorize me to drop the
attorney's fee portion of it?

MR. JENNINGS: Well, I don't know how much attor-
ney's fee I'm really 1looking for. To make the proofs was a
-- I guess the deposition and the pretrial conference was a
couple hours -- two and a half hours all totaled. But I
think in this situation that Rule does have teeth in it. I
gave you my December 20th letter jusﬁ to let you know that
this wasn't a surprise. '

THE COURT: ‘All right.

MR. JENNINGS: They found out later on. They could
have amended, you know, after the depositions and after they
got into the medical and they never did that either, sir.

That's the Plaintiff's positibn.

THE COURT: All righf, sir, I think under the
circumstances, and after we have heard the deposition -- or
after the completed deposition, it was incumbent wupon you,
Mr. Roberts, to amend. Certainly that : was ample time to
amend before the trial of the case. I had not had the
bgnefit of the letter of December the 20th. I have read, or
was aware of the <contents of the 1letter of December the
19th. But under the circumstances, I think that the Rule is
there and the Rule is there for a purpose, and I see no

MANASSAS COURT REPORTING
9029 Center Street

Manassas, Virginia
361-7575
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10
reason why the -- the evidence was not there, énd I cannot
find any excuse for not going with the Rules. In other
words, the Rule says, "The Court shall make the order unless
it finds" one, two, three, and four, and there's not any-
thing that I can find in those four items that would justify
not making the award.

MR. ROBERTS: May I address the matter very
briefly?

THE COURT: All right, sir.

MR. ROBERTS: One of the grounds is that there is
no reasonable ground to believe that the Plaintiff was
corfect and here the evidence that we had at that time --

THE COURT: I understand that. But that's the
reason I prefaced my whole remark with that you had ample
time after you learned that that was the case within which to
amend and had you have done that, we 'wouldn't have had the
expense that he's complaining of.in this particglar case,

MR. ROBERTS: Well, Your Honor, when Dr. Ing
testified, he testified there was a herniated disk, and
then Dr. Nora said there was not a herniated disk.

THE COURT: Mr. Roberts, your exception is duly
noted.

MR. ROBERTS: Yes, sir.

THE COURT: Mr. Jennings, if you'll prepare the

appropriate order.

MANASSAS COURT REPORTING
9029 Center Street
Manassas, Virginia

361-7575
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MR. JENNINGS: I have an
but there are blanks in terms of the
if I've added them up. But I'd like
attorney's fee blank, ‘which ﬁay

deleted.

11
order. I do have order,
expenses. I don't know
-- and there is an

be either filled in or

THE COURT: You give more the order and 1I'll pick

it up from the motion. I'll do the arithmetic from the

motion.

MR. JENNINGS: All right, sir.

(Thereupon, the hearing was concluded.)

MANASSAS COURT REPORTING
9029 Center Street
Manassas, Virginia

- 361-7575
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Jlof the Court the Erie Insurance Company, by its attorneys, notes

BK0122P60635

VIRGINTIA:

IN THE CIRCUIT COURT OF THE COUNTY QF PRINCE WILLIAM

JERALD JONES,

]

]

Plaintiff, ]

]

V. ]
] At Law No. 16278

MARGARET MARY EVANS, ]

]

Defendant. ]

ORDER

THIS MATTER came before the Court on February 12, 1986, upon
planitiff's motion for expenses to be assessed against the Erie In-
surance Company'pursuant to Rule 4:12(c), Rules of the Sﬁpreme Cour
of Virginia, and the matter was argued by counsel for the parties;
and

IT APPEARING TO.THE COURT that plaintiff's motion should be

o .
granted and that expenses in the amount $/’75 25~ , Plus attorneys

o0 .
fees in the amount of $2$0 N . should be assessed against the

Erie Insurance Company for requiriné the plaintiff to make certain

proofs at trial of this cause on January 21, 1986, to which action

its objection and exception; it is therefore

T

SO ORDERED.
S
ENTERED this /2 day of February, 1986.
N
. ‘942““5’_7¥é;22:;45f<
"J UDAGE
ASK FOR THIS: SEEN, OBJECTED TO AND EXCEPTION TAKEN
SLENKER, BRANDT, JENNINGS ROBERTS & ASHBY
& J¢ | I _
] b’/ odt—
e /] o™ L By:/m (_\
R.]Craig‘Jenniﬁ s, Russell H. Roberts, Counsel for
Counsel for Plaintiff Erie Insurance Company .
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QUESTIONS PRESENTED

1. Did Erie have reasonable ground to believe that
it might prevail on the matters which were requested to

be admitted?
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