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V I R G I N I A 

IN THE CIRCUIT COURT OF PRINCE WILLIAM COUNTY 

RESOURCE CONSERVATION MANAGEMENT, 
INC., 
Route 2, Box 985 
Catlett, Virginia 22019, 

and 

RAYMOND C. HAWKINS, 
Route 2, Box 985 
Catlett, Virginia 22019, 

and 

RCH LAND SALES, INC., 
Route 2, Box 985 
Catlett, Virginia 22019, 

·Petitioners, 

v. 

THE BOARD OF SUPERVISORS OF 
PRINCE WILLIAM COUNTY, 

SERVE: John Foote, Esquire 
County Attorney 
Prince William County 
1 County Complex Court 
Prince William, Virginia 22192, 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

CHANCERY NO. 

PETITION FOR DECLARATORY 
JUDGMENT AND INJUNCTIVE RELIEF 

COME NOW Complainants, Resource Conservation Management, 

Inc. ("RCM"}, Raymond C. Hawkins ("Hawkins") and RCH Land 

Sales, Inc. ("RCH"}, (sometimes herein collectively called. 

"Petitioners") and move this court to grant a declaratory 

judgment and injunctive relief on the grounds and in the 

manner set forth below: 
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1. RCH, a corporation orqanized under the laws of the 

Commonwealth of Virginia, is the owner of approximately 368 

acres of land located in Prince William County, Virqinia 

2. Hawkins is the owner of approximately ten acres of 

land located in Prince William County, Virginia which land is 

adjacent to the land owned by RCH. (The aforesaid 378 acres 

of land owned by RCB and Hawkins is hereinafter referred to as 

the "Subject Property"). 

3. RCM is a corporation orqanized under the laws of the 

Commonwealth of Virginia and is the lessee of the 

aforementioned Subject Property. 

4.. At all times material and relevant hereto, the 

Subject Property has been zoned pursuant to the provisions·of 

the A-1 zoning district, as the same is more pa~ticularly 

described in the Prince William County Zoning Ordinance. 

5. The Board of Superviso~s of Prince William County, 

Virginia (hereinafter "Board of Supervisors") is a body 

corporate and a body politic and is charged with the 

responsibility of adopting, amending and implementinq the 

Prince William County Ordinances pursuant to authority 

expressly delegated to it from the General Assembly of the 

Commonwealth of Virginia, and authority necessarily implied 

from the said express deleqation. 

6. . RCM caused to be submitted to the proper Virginia 

State Authorities· an application, i'n proper form, for site 

suitability analysis to operate a debris solid waste disposal 
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facility in Prince William County, within the boundaries of 

the Subject Property. 

7. RCM caused to be submitted to the appropriate 

officials of Prince William County; in proper form, along with 

all required documentation and fees, an application for 

special use permit to allow the establishment, maintenance and 

operation of a Debris Landfill on the Subject Property, and on 

or about April 13, 1986 RCM received notification of the 

proper filing of same from Prince William County. 

8. At the time of submission, a Debris Landfill was a 

permitted use, subject to issuance of a Special Use Permit. in 

an A-1 Zoning District in Prince William County Virginia. 

9. Prince William County had heretofore and prior t~ 

the filing of the aforesaid application, identified and 

independently verified the appropriateness of the Subject. 

Property as one of two preferred sites for establishment and 

operation of a Debris Landfill in Prince William County. 

10. In response to RCM~s application for a Special Use 

Permit, and thereafter at all times material,hereto, the 

Defendant Board of Supervisors emparked on a course of action 

which was calculated to, and in fact culminated in, the 

proscription, elimination and prohibition of the legitimate 

lawful and necessary activity of establishinq, maintaininq and 

operating a Debris Landfil~ in Prince William County. 

11. The Defendant Board of Supervisors made request for. 

and received advices from agencies and departments of the 

Prince William County Government, that the wholesale 

3 
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proscription and prohibition of the leqitimate, lawful and 

necessary activity of establishing, maintaininq and operating 

a Debris Landfill would be an extraordinary me~sure and would 

constitute an improper, impermissible and illegal action by 

the Board of Supervisors, devoid of the requisited express, or 

necessarily implied, legislative authority, and therefore 

violative of these petitioner#& rights. 

12. Notwithstanding the recognition by Prince William 

County that Debris Landfills are necessary to the health, 

safety and welfare of the current and future inhabitants of 

Prince William County, the Board of Supervisors, on October 7~ 

1986, acted upon a demonstrated and articulated bias and 

pre-disposition by votinq unanimously to adopt certain 

amendments to the text of the Prince William County Zoning 

Ordinance which eliminated from all zoning districts in Prince 

William County the establishment, maintenance and op~ration of 

Debris Landfills (hereinafter referred to as'"PWC Zoninq 

Amendments"). 

13. The Defendant Board of Supervisors, acting beyond 

the requisite delegated authority conferred expressly by the 

General Assembly or necessarily implied therefrom,· did· on 

October 7, 1986 adopt the PWC Zoning Amendments 

notwithstanding advice from the Defendant Board#s professiona~ 

staff that a Debris Landfill fa~·ili ty when designed, 

constructed and maintained in an appropriate fashion can be 

operated consistent with the public health, safety and 

welfare. 
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14. The aforesaid actions of the Defendant Board wera 

arbitrary and capricious and violative of Petitioner#s rights. 

15. The October 7, 1986 action of the Board of 

Supervisors in adoptinq the PWC Zoning Amendments was based 

upon a legislatively created and fabricated presumption that 

privately owned landfills pose a significant and imminent 

danger to the health, safety and welfare of Prince William 

County inhabitants although there exists no basis in law or 

fact to support the presumption. 

16. The premise that a legitimate business improperly 

run, operated and maintained, poses a threat to the public 

health, safety and welfare, is an improper legislative· 

rationale to abolish a leqitimate business use. 

17. The establishment and operation of Debris· Landfills 

in Prince William County is necessary and essential to ensure 

and promote and improve the public health, safety, convenience 

and welfare of its citizens, consistent with the obligations. 

imposed upon the Defendant Board by Code of Virginia 1950. as 

amended Section 15.1-427 et ~ 

18. The only present operational Debris L~dfill located 

in Prince William County has a short and determinable life. 

19. The Defendant Board has failed to adopt a Solid 

Waste Management Plan meeting the requirements of Code of 

Virginia 1950, as amended. Section 10-263 et ~ to meet the 

recognized need for Debris Landfills located in Prince W~lliam 

County to ensure the public health, safety and welfare of its 

inhabitants. 
5. 
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20. T.he maintenance and operation of a Debris Landfill 

ia a leqitimate private business aqainst which the PWC Zoninq _ 

Amendments operate to illegally and unconstitutionally 

eliminate by wholesale prohibition without reasonable _and 

valid justification. By excluding this legitimate private 

business from Prince William County, the Defendant Board of 

Supervisors has violated these Petitioners# protected rights 

secured under the United States Constitution and the Virqini·a 

Constitution, as well as federal and state law. 

21. At all times material and relevant hereto, the 

Commonwealth of Virqinia had, and continues to have, a 

complete, full pervasive, comprehensive and plenary system of 

regulation of the disposal of solid waste in Virqinia, to · 

ensure the protection of the health, safety and welfare of the 

citizens of Virginia. 

22. Prince William County is preempted by state 

legislation from prohibiting the establishment of Debris 

Landfills within its boundaries. 

23. Although counties may regulate certain aspects of 

Solid Waste Disposal facilities established within the· 

counties borders, regulation is permitted only insofar as it 

is not inconsistent with state action evidencing a preemption. 

· 24. The PWC Zoning Amendments portend to, and in fact 

constitute regulation of competition with reference to the . 

establishment of Debris Landfills to be maintained and 

operated in Prince William County without the requisite 

express statutory authority to do so, and therefore the PWC 
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Zoninq Amendments are directly violative of Federal and State 

Statutory and Constitutional Law. 

25. The PWC Zoning Amendments are a patent attempt to 

monopolize, and in fact create a monopoly, in violation of the 

Virginia Constitution, the Sherman Antitrust Act (15 U.S.C. 

Sections 1 and 2), and the Virginia.Antitrust Act (Code of 

Virginia 1950. as amended Sections 59.1-9.1 through 

59.1-9.18). 

26. The decision of Defendant Board in enacting the PWC 

Zoning Amendment was plainly wrong, was contrary to both law 

and fact, was an unconstitutional taking of property contrary 

to the rights afforded by the Constitution of the United 

States and the Constitution of Virqinia, was an arbitrary and 

capricious restriction on the lawful use of property, and was 

in violation of the purpose and intent of the PWC Zoning 

Ordinance, which both facially and as interpreted 

unreasonably, unlawfully, and unconstitutionally discriminates. 

against the use sought. 

27. An actual antagonistic assertion and denial of right 

exists between the Petitioners and the Defendant Board of 

Supervisors, and this action is therefore properly brought 

under the provisions of Code of Virginia 1950. as amended 

· Section 8.01-184 et ~ 

28. The Defendant Board of Supervisor's above-described 

actions have no reasonable relation to the public health, 

safety, welfare or morals, have no public benefit and no 

public use, thereby depriving the Petitioner of its property 

7 
- 7 -



in violation of civil rights quaranteed by the Constitutions 

and statutes of the United States and the Commonwealth of 

Virginia and are in direct violation and derogation of 

Petitioner's protected rights pursuant to 42 U.S.C. Section 

1983. 

WHEREFORE, Petitioners move this honorable court for 

relief as follows: 

a) A declaratory judgment finding that the aforesaid 

action of Prince William County Board of Supervisors in 

adopting the PWC Zoning Amendments, which operate to prohibit 

Debris Landfills within its boundaries, are in excess of stata 

delegated power, are in excess of delegated police power, are 

in conflict with Virginia law and are in violation of the · 

United States Constitution and the Virginia Constitution, and 

are therefore void and invalid. 

b) A declaratory judgment that the PWC Zoninq 

Amendments prohibiting Debris Landfills are in violation of 

the Sherman Antitrust Act (15 U.S.C. Sections 1 and 2) and the 

Virginia Antitrust Act (Code of Virginia 1950, as amended 

Sections 59.1-9.1 through 59.1-9.18) and are illegal and 

therefore null and void. 

c) Decree that Defendant Board of Supervisors has by 

its actions elected to cede any regulatory control. over the: 

establishment, maintenance and operation of Debris Landfills, 

within its boundaries, to the proper·State Authorities, and 

that Prince William County be restrained from participatinq 

in, or interfering with, the State permitting authority as to 

8 
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the debris landfill which Petitioners seek to establish in 

Prince William County,Virginia. 

d) Decree that when and if proper approv~l by state 

authorities is given to Petitioners to allow the establishment 

and maintenance of a Debris Landfill on the subject property. 

Prince William County shall be enjoined from interfering with 

the use thereof . 

e) This court grant such other and further relief as 

this court determines just and proper. 

f) Award Petitioners ·attorney#s fees pursuant to the 

provisions of 42 u.s.c. Section 1983 ~ seq. 

Marc E. Bettius 
John B. Connor 
MILES & STOCKBRIDGE 
11350 Random Bills Road 
Suite 500 
Fairfax, Virginia 22030 
(703) 273-2440 

B. Connor 

RESOURCE CONSERVATION. 
MANAGEMENT. INC. 
RAYMOND C. HAWKINS , ancl· 
RCB LAND SALES, INC. 

By Counsel 

sel for Resource Conservation 
agement, Inc., Raymond c. Hawkins, 

and RCH Land Sales, Inc. 
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II 
I 

V I R G I N I A : 

IN THE CIRCUIT COURT OF PRINCE WILLIAM COUNTY 

RESOURCE CONSERVATION 
MANAGEMENT, INC.,~ al. 

Petitioners 

v. 

BOARD OF SUPERVISORS OF 
PRINCE WILLIAM COUNTY 

Defendant 

) 
) 
) 
) 
) 
) 

. ) 
) 
) 
) 
) 

CHANCERY NO. 23341 

ANSWER 
-·· 

The Board of County Supervisors of Prince William Countyr 

by-counsel, files this Answer to the Petition for Declaratory 

Judgment and Injunctive Relief served against it. 

1. The Defendant is without sufficient information to 

admit or deny the allegations of Paragraphs l, 2, and 3 of 

the Petition, and they are therefore denied. 

2. Paragraph 4 of the Petition is admitted. 

3. The Defendant admits the allegations of.P~ragraph 5 to 

the effect that it is a body corporate and politic cha~ged w-ith 

the authority and obligation to adopt, amend and implement 

County ordinances consistently with State law. The Defendant 

affirmatively asserts that it has acted consistently with ·all 

applicable law, constitutional and statutory, in eliminating 

privately-owned debris landfills as a permitted use of land 

under the Prince William County Zoning Ordinance. 

10 
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3. The Defendant is without sufficient information to 

·ladmi t or deny the allegations contained in Paragraph 6, and 

·they are therefore denied. 

4. The allegations of Paragraphs 7 and 8 are admitted. 

IIIt is further answered that private debris landfills were also 

i formerly permitted in the M-1 and M/T districts with a special 

I use permit. 

s. Paragraphs 9 and 10 are denied. 

6. Paragraph 11 of the Petition is denied. The Defendant 

further affirmatively asserts that the Board did in fact solicit 
.. 

and receive advice from its staff, but that the staff did not 

advise that eliminating privately-owned debris landfills in th& 

1 County would be unlawful as is alleged. The staff recommended 

lito the contrary, and advised the Board that, in its opinion, 

j:elimination of such a use was both reasonable, proper, and lawful. 

~~iven the profound public health and land use questions involved. 
I 

I 7. The Defendant admits in response to Paragraph· 12, that. 

'on October 7, 1986, it amended the Prince William County Zoning 

Ordinance to eliminate privately-owned debris landfills from the 

A-1, M-1, and M/T zoning districts. All further allegations of 

Paragraph 12 of the Petition are denied, and it is particularly 

denied that the Board acted with any bias or predisposition 

contrary to the interests of any private party. The Board 

asserts that it fairly and properly exercised its considered 

legislative judgment that such action was best for the near­

and long-term interests of the County citizens at large. 

H. 
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I a. The Defendant repeats its answer to Paragraph 12, above, 

lwith respect to Paragraph 13, to the extent that it admits it 

jdid adopt the zoning am~n~ments referred to therein, but all 

lather allegations of Paragraph 13 of the Petition are deniedo 

9. Paragraphs 14, 15 and 16 of the Petition are denied. 

10. Paragraph 17 of the Petition is denied. In further 

answer, the Defendant asserts that contrary to the Plaintiff's 

allegations, the proper and lawful accommodation of the public's 

need to dispose of debris, does n~t necessarily demand the 

•present establishment of a publicly- or privately-owned debris 

landfill of any kind within the territorial limits of Prince 

William County. The construction of su~h a landfill is on• 

~
alternative to the problems of waste disposal. 

11. Paragraph 18 of the Petition is admitted, to the extent 
I 
I 

1 that all landfills have determinable active lives. The Defendant 

jfurther asserts that the presently operational debris landfill 

I located within the County, combined with other methods of 

disposal are wholly sufficient for the present ne.eds .of the 

County, until such time as one or more publicly-owned and 

-operated debris landfills or other alternatives shall hav& been 

eemed essential and shall have been placed in service. 

12. Paragraph 19 is denied. 

13. Paragraphs 20 through 28 of the Petition contain no 

allegations ·of fact requiring admiss~on or denial, but to the 

extent they may do so, ·they are denied. 

12 
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14. All other allegations of fact. not heretofore expressly 

admitted are hereby denied. 

WHEREFORE, the Board prays that the Petition be dismissed. 

JOHN H. FOOTE 
County Attorney 
One County Complex Court 

BY: 

Respectfully submitted, 

BOARD OF COUNTY SUPERVISORS 
OF PRINCE WILLIAM COUNTY / --.. itJ,' / ( ___ \ u -i+,,L 

. ._ · .. -· \,;VI 
Counsel 

l ~/· 

Prince William, Virginia 22192-9201 
Counsel for Defendant 

CERTIFICATE OF SERVICE 

I hereby certify that a true copy of the foregoing Answer 

was mailed, postage prepaid, to Marc E. Bettius, Esquire, and 

John B. Connor, Esquire, Miles & Stockbridge, 11350 Random Hills 

Road, Suite 500, Fairfax, Virginia 22030, this ~day of 

9eeember, 1986. 
No\t~~ 

I 

84:10 

13 

, 

I . 
( ·' .' 

JOHN H •. FOOTE 



VIRGINIA: 

IN THE CIRCUIT COURT OF PRINCE WILLIAM COUNTY 

RESOURCE CONSERVATION MANAGEMENT, INC., ) 
et al., ) 

) 
) 

Petitioners, ) 
) 

v. ) CHANCERY NO. 23341 
) 

THE BOARD·OF SUPERVISORS OF ) 
PRINCE WILLIAM COUNTY ) 

) 
) 

Defendant. ) ___________________________________ ). 

PETITION IN INTERVENTION 

Interveners, Carroll N. Latham, John B. Vance and Homeowners 
. 

Against Landfill Tract/Dump, Inc. pursuant to Rule 2:15 of the 

Rules of the Supreme Court of Virginia, submit the following as 

their Petition in Intervention in response to the Petition for 

Declaratory Judgment and Injunctive Relief filed by Resource 

Conservation Management, Inc., Raymond C. Hawkins and R.CH Land 

Sales, Inc.: 

FIRST AFFIRMATIVE DEFENSE 

Petitioners fail to allege facts which provide a basis for 

relief under the federal Civil Rights Act, 42 U.S.C. §1983. 



SECOND AFFIRMATIVE DEFENSE 

Petitioners fail to allege facts which provide a basis for 

relief under the federal Sherman Act, 15 U.S.C. §§1 and 2. 

THIRD AFFIRMATIVE DEFENSE 

Petitioners fail to allege facts which provide a basis for 

relief under the Virginia Antitrust Act, Code of Virginia §§59.1-

9.1 et seq. 

FOURTH AFFIRMATIVE DEFENSE 

Petitioners fail to allege facts which provide a basis.for 

relief under the Virginia Waste Management Act, Code of Virginia 

§§10-263 !i ~ 

FIFTH AFFIRMATIVE DEFENSE 

Petitioners fail to state a basis fo~ relief under the 

Constitution of the United States. 

SIX AFFIRMATIVE DEFENSE 

Petitioners fail to state a basis for relie1 under the 

Constitution of Virginia. 

SEVENTH AFFIRMATIVE DEFENSE 

Petitioners fail to state a claim of illegal action on the 

part of the defendant Board in enacting th~ challenged text 

amendment to the County Zoning Ordinance. 

15 
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FURTHER RESPONSE 

In further response to the Petition and by way of their 

answer to each and every allegation contained therein, 

interveners state the following: 

1. Interveners are without sufficient information either to 

admit or to deny the allegations contained in paragraphs 1, 2, 3, 

6 and 7 of the Petition; therefore, they deny such allegations. 

2. Interveners admit the allegations contained in 

paragraphs 4 and 8 of the Petition.· 

3. Interveners deny the allegations contained in paragraphs 

9 , 1 0 , 11 , 15 , 16 , 18 and 1 9. 

4. The alle~ations contained in paragraph 5 of the Petition 

are admitted insofar as they state that the defendant Boar~. is. a 

body corporate and politic responsible for adopting, amending and 

implementing all local ordinances within Prince William County 

consistent with state law. To the extent paragraph 5 states more, 

either such statements constitute conclusions of law requiring. no 

admission or denial or they are denied. 

5. Interveners deny the allegations contained in paragraph 

12, 13 and 14, except as those paragraphs allege that the Board 

acted on the challenged zoning amendment on October 7, 1986. 

6. Interveners deny the allegation contained in paragraph 

·17 and state that whether~ landfill is necessary and essential 

is a legislative determination to be made by defendant Board. 



7. The statements contained in paragraphs 20 through 28 

constitute conclusions of law requiring no admission or denial. 

To the extent they may be construed as allegations of fact, they 

are· denied. 

8. Any other allegations not specifically addressed in the. 

foregoing paragraphs are denied. 

WHEREFORE, interveners pray that the Petition be dismissed 

and that they recover their costs and attorney's fees expended 

herein. 

Patrick M. McSweeney 
Brian L. Buniva 
McSWEENEY, BURTCH & CRUMP 
A Professional CQrporation 
Post Office Box 1463 
9 South 12th Street 
Richmond, Virginia 23212 
(804) 643-5192 

Respectfully submitted, 

CARROLL.N. LATHAM 
JOHN B. VANCE 
HOMEOWNERS AGAINST 

LAN FILL TRACT/DU 
I 



CERTIFICATE OF SERVICE 

I hereby certify that I have this ~~~y·of December, 1986, 

mailed first class mail, postage prepaid, a true and correct copy 

of the foregoing Petition in Intervention to John Foote, 

Esquire, County Attorney, Prince William County, One County 

Complex Court, Prince William, Virginia, 22192 and John B. 

Connor, Esquire, Miles and Stockbridge 11350 

3500 Fair Oaks Plaza, Fairfax, 



VIRGINIA: 

IN THE CIRCUIT COURT OF PRINCE WILLIAM COUNTY 

RESOURCE CONSERVATION MANAGEMENT, INC., )· 
et al., ) 

) 
) 

Petitione~s, ) 
) 

v. ) CHANCERY NO. 23341 
) 

THE BOARD OF SUPERVISORS OF ) 
PRINCE WILLIAM COUNTY ) 

) 
) 

Defendant. ) ___________________________________ ) 

ORDER 

On the motion of Carroll N. Latham, John B. Vance and 

Homeowners Against Landfill Tract/ Dump, Inc. for leave to file 

their Petition in Intervention, and deeming it proper to do so, 

I T I S 0 RD ERE D that sa i d mot i on is g r anted and the Pet i t ion in· 
Intervention be filed. 

ENTER: ,.iZ I I> I P7 

r ~:- .. _7 ..... • .. .,.~ ~ 

A·- ..• -.~ . ~ T. ~~~:~~- , • ..... - . ·~ . 

. ~ 
e ty tlerk -



Seen 

.... . .. ·--· -------
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V I R G I N I A 

IN T.BE CIRCUIT COURT OF PRINCE WILLIAM COUNTY 

RESOURCE CONSERVATION MANAGEMENT, ) 
INC., et al., ) 

) 
Petitioners, ) 

) 

"· ) ) 
BOARD OF SUPERVISORS OF PRINCE ) 
WILLIAM COUNTY, ) 

) 
Defendant. ) 

CHANCERY NO. 23341. 

NOTICE AND MOTION FOR SUMMARY JUDGMENT. 

Please taka notice that on Thursday, September 10, ~9~7. 

at iO:OO a.m., or as soon· thereafter as counsel may be ~earct •. 

petitioners Resource Conse~ation Manaqement, Inc., Raymond e. 
Hawkins, and RCH Land Sales, Inc., by counsel, will mo"e the 

court for entry of summary judgment against defendant Board of 

Supervisors of Prince William ~ounty on the grounds that there 

is no genuine issue of material fact and the petitioners are 

entitled to judgment as a matter of law. 

MILES & STOCKBRIDGE 
11350 Random Hills Road 
Suite 500 
Fairfax, Virqinia 22030 
(703) 273-2440 

RESOURCE CONSERVATION 
MANAGEMENT, INC. , RAYMOND C. 
HAWKINS, and RCH LAND SALES, 
INC. 

By Counsel 

By:12V4~ 
Randolph D. Frostick 
Counsel for Petitioners 
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CERTIFICATE OF SERVICE 

This is to certify that on the ~ of Joly, 1987, a 

true copy of the foreqoinq brief in support of petitioners· 

motion for summary judgment was mailed, postaqe prepaid, to 

John B. Foote, Esquire, County Attorney, 1 County Complex· 

Court, Prince William, Virginia 22192-9201, counsel for 

defendant and to Patrick M. McSweeney, Esquire and Brian. L. 

Buniva, Esquire, McSweeney, Burtch & Crump, P.O. Box 1463, 9 

South 12th Street, Richmond, Virqinia 23212, counsel for 

intervenors Carroll N. Latham,' John B. Vance and Homeowners 

Aqainst Landfill Tract/Dump, Inc. 

-
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V I R G I N I A: 

IN THE CIRCUIT COURT OF PRINCE WILLIAM COUNTY 

RESOURCE CONSERVATION 
MANAGEMENT, INC., et al. 

Petitioners 
v. 

BOARD OF COUNTY SUPERVISORS 
OF PRINCE WILLIAM COUNTY, 
VIRGINIA 

Defendant 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Chancery 23341 

NOTICE AND MOTION FOR SUMMARY JUDGMENT 

Please take notice that the Defendant shall make the 

following Motion for Summary Judqment upon hearing of the 

Petitioners• Motion therefor, now scheduled to be heard 

Thursday September 10, 1987, at 10:00 a.m. or as soon 

thereafter as counsel may be heard. 

The Board of County Supervisors of Prince William 

County does hereby move this court for summary judgment in 

this cause as to those certain issues more fully set out 

below, on the grounds that there are no contested_is~ues of 

material fact with respect thereto, and that the Defendant 

is entitled to judgment on these issues as a matter of law. 

The Defendant more particularly asserts that it is 

entitled to judgment ~hat: 

1. There was sufficient and proper enabling 

legislation with respect to its adoption of Zoning Ordinance 
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amendments banning all privately-owned debris landfills as a 

use permitted in Prince William County. 

2. The County's power to enact such ordinances has not 

been pre-empted by the Commonwealth of Virginia. 

3. The amendments do not violate either state or 

federal antitrust laws." 

4. The amendments do not constitute a taking of 

property under either state or federal constitutions. 

5. There are disputed issues of material fact with 

respect to the reasonableness of the Board's a~option of 

these amendments, and therefore with respect to whether the 

action was a fairly debatable exercise of its legislative 

authority, which cannot be resolved on summary judgment. 

JOHN H. FOOTE 
County Attorney 

By 

One County Complex Court 
Prince William, Virginia 22192 
Counsel for the Defendant 
(703) 335-6620 

Respectfully submitted •. 

BOARD OF COUNTY SUPERVISORS 
OF.:. PRINCE WILLIAM COUNTY 

{ ! 

\...... ·~:·v. . ~~~ ... ·-t_ 

John H. Foote 

I 

I 

\_ 

CERTIFICATE OF SERVICE 

I hereby certify ~hat the foregoing Memorandum in 

Support of the Defendant's and in Opposition to the. 

Petitioners• Motion for summary Judgment was mailed, postage 
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prepaid, to Marc E. Bettius, Miles and Stockbridge, 11350 

Random Hills Road, Suite 500, Fairfax, Virginia 220JO, to 

Patrick M. McSweeney, M~Sweeney, Burtch and Crump, P. o. Box 

1463, 9 south 12th Street, Richmond, Virginia, 23212, 

counsel to Intervenors Latham, et al., and to Barbara J. 

Gaden, Hazel, Thomas, Fiske, Beckhorn and Hanes, 310 South 

Boulevard, P. o. Box 14515, Richmond, Virginia, 23221, 

Counsel to Intervenors VWIA this =~ day of Sc_~.., ... ~.r-
1987. _, 

, 

-- ..... ~t.. ".-:~ 
• · ····•-l'""''- I "i. . · "/ •_, 

Counsel 

07:SJmotion 
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V I R G I N I A: 

IN THE CIRCUIT COURT OF PRINCE WILLIAM COUNTY 

RESOURCE CONSERVATION MANAGEMENT, 
INC., et al., 

Petitioners 

v. 
I. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Chancery 23341 

:! BOARD OF COUNTY SUPERVISORS 
I I OF PRINCE WILLIAM COUNTY I 

VIRGINIA 

I 

i: 
Defendant 

I 

! ; 
l. 
I· AFFIDAVIT OF ROGER W. SNYDER 

i I COMMONWEALTH OF VIRGINIA: 

COUNTY OF PRINCE WILLIAM, to-wit: 
'I 

!• ROGER w. SNYDER, Planning Director for Prince William 
1: 

County, after being duly sworn, made oath that the following 
. i! statements are true and correct to the best of his knowledge 
! ! 
!~ and belief: 
I 

; I 

!' 
I 

1. My name is Roger w. Snyder.and I am the Planning 
:. 
!, Director for Prince William County. On April 13, 1986, ,: 
:! Petitioners in the above-captioned cause applied to the Board 
ii 
il p of Supervisors for a special use permit for the operation of a 
j. 

,, 
I 

debris landfill in the A-1 (agricultural) zone that is 

applicable to properties they purport to own. That application 

•! was regularly reviewed and proces~ed by the Planning staff. 

2. on October 7, 1986, however, the Board of Supervisors 
1. 

passed amendments to the Zoning Ordinance of Prince William 
:. 
i; County which had the effect of removing privately-owned debris 
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landfills as a use either by right or by special use permit in 

any zone in Prince William County. Shortly thereafter my stnff 

returned the application fee to the Petitioners in this cause 

and closed the file on the application. No further action has 

been taken with respect to it. ,-. 
I . 

Subscribed and sworn 
~: Public, this .3/ Jli day of 

t~efore me, the undersigned Notary 
~(41- 1 1987 o 

~UM.tUJd: L,? 
NOT Y PUBLIC 

I' ~-
!j My Commission expires:C>Jth:tJ-£4, d,. !fi9 

:I 

I i 
I. 

I I 

i l 
:I 

; ' 

,I 
I j 
I 

I ~ ,. 

:' 
i 

! I 

AS:SnyderAf 



V I R G I N I A: 

IN THE CIRCUIT COURT OF PRINCE WILLIAM COUNTY 

RESOURCE CONSERVATION MANAGEMENT, ) 
INC. , et al. , ) 

) 
Petitioners ) 

) 
v. ) 

) 
BOARD OF COUNTY SUPERVISORS ) 
OF PRINCE WILLIAM COUNTY, ) 
VIRGINIA ") 

) 
Defendant ) 

) 

Chancery 23341 

AFFIDAVIT OF ROBERT S. NOE, JR. 

COMMONWEALTH OF VIRGINIA; 

COUNTY OF PRINCE WILLIAM, to-wit: 

ROBERTs. NOE, JR., County Executive of Prince William· 

County, after being duly sworn, made oath that the followinq. 

statements are true and correct· to the best of his knowledge 

and belief: 

1. My name is Roberts. Nee, Jr., and I am the County 

Executive and chief administrative officer of Prince William. 

County, Virginia. 

2. I was present on october 7, 1986, and personally 

observed the Board of Supervisors proceedings with respect to 

the adoption of Ordinance 86-147, a copy of which is attached 

to the Affidavit of Catherine Clemen Rollins, Clerk to the 

Board of Supervisors. 

3. I believe, based on my·personal familiarity with·the 

staff reports, and the Board's discussions then and prior, that 
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it was the Board's intention to prohibit all privately operated 

debris landfills in Prince William County, in part because of 

its concerns for the near and long-term safety of the public. 

I also know of my own knowledge that after adopting these 

amendments the Board of Supervisors initiated consideration of 

construction a publicly-owned debris landfill, as a proper and 

viable alternative to privately-owned facilities. 

4. In order to pursue consideration of this alternative, 

the Board of Supervisors created a Citizens Advisory Committee, 

by Resolution 86-941, charged with the evaluation of potentia~ 

sites for an appropriate public debris landfill. 

s. The Board of Supervisors has also, by Resolution 87-

222, employed scs consulting Engineers as expert consultants 

with resp~ct to the location of a public debris landfill, and 

with respect to the costs of such a project. 

6. The Board of Superviso·rs, by Resolution 87-540, 

adopted its Capital Improvements Plan for the years 1987-92~· in 

which are identified funds sufficient to initiate the 

construction of a debris landfill, as may be seen in Exhibit 3 

to Ms. Rollins' Affidavit, and to-construct such a landfill at 

a presently estimated cost of some $10,000,000. 

7. Based on all the information known to me as county 

Executive, it is my understanding that the Board of supervisors 

is proceeding along a course which, if approved, will lead to 

the initiation of construction of one or more publicly owned 

debris landfills in Fiscal Year 1990, but no public debris 

landfill is presently in operation in the County. All debris 
•'29 
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landfilling is presently done through the existing private 

market, within the borders of Prince William and nearby. 

ROBERT-S. NOE, JR. 
County Executive 

Subscribed and sworn to before me, the undersigned Notary 

Public, this 31 ~~day of a.l~t,U;f' , 1987. 

~~~ 6 NOTAR~BLIC 

My Commission expires:~Lj~~~~~«t~A~~/~;1~,~/~9~1~9-

AS:NoeAffid 
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V I R G I N I A: 

. IN THE CIRCUIT COURT OF PRINCE WILLIAM COUNTY 

RESOURCE CONSERVATION MANAGEMENT, ) 
INC. , et al. , ) 

) 
Petitioners ) 

) 
v. ) 

) 
BOARD OF COUNTY SUPERVISORS ) 
OF PRINCE WILLIAM COUNTY, . ) 
VIRGINIA ) 

) 
Defendant ) 

) 

Chancery 23341 

AFFIDAVIT OF DR. THOMAS J. GRIZZARD 

COMMONWEALTH OF VIRGINIA: 

COUNTY OF PRINCE WILLIAM, to-wit: 

I, THOMAS J. GRIZZARD, havinq been duly sworn, do depose 

and state as follows: 

1. My name is Dr. Thomas Grizzard, and I possess a Ph. D .• · 

from Virginia Polytechnic Institute in Blacksburg, Virginia, in 

the field of civil engineering. 

2. I am the Director of the Occoquan Monitoring Lab and 

one of my principal tasks is to evaluate the environmental 

consequences of various human activities with respect to 

waters, both surface and qround. 

3. I am familiar with the Board of Supervisors• 

prohibition of private debris landfills in the County by its 

action October 7, 1986. 

4. I am of the general opinion, based upon my experience 

and study in the field of water quality protection, that solid 

31. 



2 

waste landfilling is potentially hazardous to the public 

health, safety and welfare, because of the difficulty in 
. 

controlling the deposit of potentially hazardous materials ln 

any fill. The manifestations of adverse environmental effects 

may not occur for many years, but the risk of po~lutants 

entering our limited supplies of potable water remains 

significant. 

s. I am also of the general opinion that landfilling is 

preferably done by public authority, since, among other 

reasons, it can select the best geological sites, generate the 

funds necessary to properly design, construct and monitor the 

facility, and will any 

deficiencies or control any 

Ph.D. 

Subscribed and sworn to before me, the undersigned Notary 

l ·i I 
Public, this __ ,_· day of ·'- ~ c 6 1, , " ,·,, , 1987. 

I 

,·~ I 
\ L (. I, (.. ~ I; I . I 1'- t it I ( • I. • 

" ' NOTARY PUBLIC 

M C . • • .( .. , I. I ·. 1 I I .,.~ ' .. ,: y omm1ss1on exp1res:t~-~l~i~'-'-·-·•-·~-~-+,----~-

A9:GrizzAff 
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V I R G I N I A: 

· IN THE CIRCUIT COURT OF PRINCE WILLIAM COUNTY 

RESOURCE CONSERVATION MANAGEMENT, ) 
INC., et al., ) 

) 
Petitioners ) 

) 
v. ) 

) 
BOARD OF COUNTY SUPERVISORS ) 
OF PRINCE WILLIAM COUNTY, ) 
VIRGINIA ) 

) 
Defendant ) 

) 

Chancery 23341 

AFFIDAVIT OF WILLIAM HEWETT 

COMMONWEALTH OF VIRGINIA; 

COUNTY OF PRINCE WILLIAM, to-wit: 

WILLIAM HEWETT, Real Estate Appraiser in the Office of 

Assessments for Prince William County, after being duly sworn, 

made oath that the following statements are true and correct to. 

the best of his knowledge and belief: 

1. My name is William Hewett and I have been an appraiser 

in the Office of Assessments for Prince William County for many 

years. 

2. At the request of the County Attorney, I conducted an 

evaluation of the properties owned by the Petitioners in the 

above-captioned cause, identified to me by Tax Map Numbers. 158-

01~10, -11, -13, -15,. -15A and -15~, containing some 379 acres 

of land, to determine their approximate worth zoned in their 

present A-1 classification. 
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3. It is my opinion, based on standard information and 

methodology used by appraisers to determine the valuation of 

property, that the above-mentioned land was worth approximately 

$1,700,000, as of March, 1987. 

I 

WILLIAM HEWETT 

Subscribed and sworn to before me,.the undersigned Notary 

Public, this / $f day of .. ~c A- , 1987. 

. J cxittb/c.4)y'£i !;~tld (~ 
NOT PUBLIC . 

My Commission expires: CtVrJtuA- ;4, 1'1 f''l . 
A9:HewettAf 
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V I R G I N I A: 

IN THE CIRCUIT COURT OF PRINCE WILLIAM COUNTY 

RESOURCE CONSERVATION MANAGEMENT, ) 

:! J;NC. , et al., ) 
) 

I. Petitioners ) 
) 

v. ) .chancery 23341 
) 

BOARD OF COUNTY SUPERVISORS ) 
OF PRINCE WILLIAM COUNTY, ) 
VIRGINIA ) 

) 
.j Defendant ) 
l1 ) 
I, 

AFFIDAVIT OF CATHERINE CLEMEN ROLLINS 

I STATE OF VIRGINIA; 

COUNTY OF PRINCE WILLIAM, to-wit: 

;; CATHERINE CLEMEN ROLLINS, Clerk to the Board of 
II 
I. 

! : 
Supervisors, after being duly sworn, made oath that the 

following statements are true an.d correct to the best of her 
! i ·: knowledge and belief: 
:I 
t: 
1 1 1. My name is Catherine Clemen Rollins and I am the Clerk 
I I 
, I 

!' 
~: to the Board of County Supervisors, custodian of all official 
:. 
!i records. 
·' 

2. Attached as Exhibit l is a true copy of Ordinance 86-

147, adopted October 7, 1986, in a regular meeting of the· Board 

: of County supervisors, amending portions of the Prince William 
I I 
. i 
·: Co~nty Zoning Ordinance to delete privately owned·debris 

i 
I• 

:; landfills as a use in the County. 
I! 

Also attached as Exhibit lA 

:I 
i: . i 
I· 
I, 

i i :I 
~ I ,. 

I 

is the Staff Report submitted to the Board for its 

consideration • 
35 
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3. Attached as Exhibit 2 is a true copy of Resolution 87-

222, of April 7, 1987, passed by the Board for the purpose of 

employing consulting engineers to assist in selection of debris 

landfill sites and for other purposes. 

4. Attached as Exhibit 3 is a true copy of Resolution·a7-

540, adopting the FY 1988-92 county Capital .Improvements Plan 

on July 14, 1987, together with Page 3 of that Plan showing 

capital planning for debris landfill purposes. 

s. Attached as Exhibit 4 is a true copy of Resolution 86-
i I 

:I 941, of November 25, 1986, whereby the Board created a citizen 
i 

'I 

Advisory Committee to assist in the selection of potential 

11 debris landfill sites. I certify that further appointments 

beyond those shown were made subsequently, ~ut that it was by 
I 

! · this document that the Committee was established. 

Subscribed and sworn 

! · Public, this~/ ~T day of 

II 

I 

:! 

CATHERINE CLEMEN ROLLINS 
Clerk to the Board 

to before me, the undersigned Notary 

~f 1 1987. 

t:duu/ut.V d flt~u:t. cA. 
NOTARY PUBLIC 

My Commission expires:~&?.~~~-U<~~----~-~~~~/_1 __ K~9 __ _ 

AS:CCRAffid 
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! 

\ ~. 1 1 t t. r • • 

Sfo:C~Il: 

Q:toh.!t" 7, 19tH> 
H• .!• Jul a r HI !•~ t in() 
ORO. Nn. 36-147 

1&:: Zf.J'JINr, 'l'EX'l' N-ti·J·lr.l"'U:-tr - Pt~Hit~I·r[()'; G~ PIUV!(rl::Li' f.WNE.U 
U£~i~IS lA"'OF ILLS 

~t~~~, on July 8, 1986, the Prince William Boa~ of 
County Su~rvi~rs initiated a zoning text anendment which would 
prohibit the op~ration of privately owned and operat~ debris 
landfills: anJ · 

t~E~~, the Prine~ William County Planning Commission 
held .a public hearing, duly advertised in accordance with law,. 
on Septe~r 3, 1986; and 

WHEREAS, the Planning Commission adopted a resolution 
on September 3, 1986 recommending adoption of the zo~ing text 
amendment: and 

\~E:REAS, the Prince William Board of County 
Supervisors held a pUblic hearing on October 7, 1986, duly 
advertised in ~cordance with law, on the text amendment as 
recommended by the Planning Commission, and interested citizens 
were heard; 

~, THEREFORE, BE IT ORDAINED that the Prince William 
Board of County SuperviS)rs does hereby adopt the zcning text 
amendments which amends Sections 32-301.12(17), 32-403.12(3) and 
32-403.32(3) of the Prince William County Zoning ~dinance. 

VOI'E: 
AYES: Guiffre, Jenkins, Kict.ell, King, Pfitzner, a!ading, Seefeldt 
NA~: None 
ABSml' Fl0'-1 V01'E: None 
ABSENI' FRCM MEE:l'ING: None 

FOR INroRMATIOO: 
Planning Director 

CERl'IFIED <DPY: 
CLERK '10 THE 
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COUNTY EXECUTIVE 
RobertS. Noe. Jr. 

July 3, 1986 

To: County Executive 

From: Deputy County Executive-CB ~'\ 

Re: Debris Landfills 

Purpose 

( 

nr JA ~oe 1> .. r c ( 1! ~ :• r y "' . t•r k •• 

I J..,m ( ~'"I· C h;urrnan 
Jr ·.c;•h l) u .... :~u·a. VJL't ( t.ca:ll 

Ciuy A C .u1Hrl 
Jot.n IJ J~ui.ul\ 

Dnnald l:. k•d•cll 
0. Richard l'fiUntr 
Kathltcn K. Sccfcldl 

To provide information requested by the Board of County 
Supervisors on debris landfills and on-site debris disposal. 

Action Requested . 
Review and forward to the Board of County Supervisors. 

Timing 
The Board requested information for its July 8 meeting. 

Potential Board Actions 

1. Initiate zoning text amendment to prohibit operation of 
privately-owned debris landfills. (Appendix B, Yellow) 

2. Adopt resolution authorizing RFP for consultant assistance 
to identify specific sites for a publicly owned and operated 
landfill(s) and to develop a financial plan for implementation of 
the landfill. (Apendix c, Pink) 

3. Initiate amendment to the Zoning Ordinance and the Design 
and Construction Standards Manual to provide for individual 
on-site debris disposal areas. (Appendix D, Green) 

4. Initiate amendment to the Zoning Ordinance and the Design 
and Construction Standards Manual to provide for "mini-regional" 
debris disposal areas. (Appendix E, White) 

s. Adopt the solid waste management plan currently in effect 
for the sanitary landfill and expand its scope to .include debris 
disposal as well.. (Staff will prepare appropriate agenda item) 

6. Staff will provide ·additional legal and financial 
information on the possibility of a mobile incinerator system, 
owned and operated by the County. 
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Fiscal Implic~tions 
See discuss£Din section. 

Discussion 

( 

At its May 13 meeting, the Board of County Supervisors asked 
staff to investigate alternatives for on-site debris disposal and 
to continue investigation of debris landfills. In addition, the 
Board asked several legal and technical questions about various 
alternatives. Supervisor Guiffre directed staff to prepare an 
amendment to the Zoning Ordin~nce prohibiting private debris 
landfills in all zoning districts .• 

1. Debris Landfills 

a. Legal Issues 

Appendix A (Blue) is an executive summary and detailed 
memorandum from the County Attorney on legal issues concerning 
regulation of and potential liability with respect to debris 
landfills. In summary, the County Attorney concluded the 
following: 

o The potential long-term County costs of a landfill are 
marginally greater if it is privately rather than publicly own~d 
and operated. The County could presumably exercise greater 
control over what is deposited in a public landfill, thereby 
reducing the likelihood of pollution. Presumably the County would 
feel a moral and political, but not a legal, obligation to correct 
any pollution caused at a private landfill. 

o The Board may treat a special use permit for a debris 
landfill in the same manner as any o~her special use permit 
application. Protection of the Occoquan Reservoir may be a facto·r 
in a determination to deny an application. 

o The County may prohibit all private landfills provided 
that an alternate means of disposing the debris is available, 
although not necessarily in Prince William County. However, the 
county probably cannot exclude debris landfills from all zoning 
districts, but may prohibit all private landfilling. 

' .. ' . l:i-IJ·,,\ .r. .... \ ~\1\ :l•. h: ~\· \,.~, ··. :•·'·. 
o County cannot.prohibit importation of solid waste from 

other states, but may be able to prohibit it from other Virginia 
jurisdictions. 

o County cannot exercise ''flow control" over debris or 
preclude dumping in properly established private landfills. 

41. 
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o Revenu" bonds are an option to construct a debris 
landfill. The financial feasibility of revenue bonds would dcp~nd 
upon the specific project and may require flow control authority. 

o The County cun liberalize rules for on-site debris 
disposal unilaterally to the extent that such disposal is not 
regulated by State statute or regulations. It can modify open air 
burning rules only with concurrence of the State Air Pollution 
Control Board. · 

. 
The County Attorney also recommended that the Board formally 

adopt the solid waste management plan currently ~n effect for th~ 
sanitary landfill prepared in 1982 and expand its scope to include 
debris disposal as well. (The Board received a summary of the 
1982 plan but did not formally adopt it). The staff will prepare 
the appropriate plan amendment and resolution. 

b. Zoning Text Amendment to Ban Private Landfills 

Appendix B (Yellow) is the Zoning Text Amendment to ban 
pr~vate landfills, as requested by Supervisor Guiffre. 

c. Publicly-Owned Landfills 

The Board directed staff to continue investigation of 
debris landfills in the eastern and western portions of the 
county. To this end, Appendix C (Pink) provides a draft 
resolution to authorize an RFP for a consultant to assist in 
identifying potential sites. The resolution is structured to 
allow the Board to focus the investigation of potential landfill 
sites in the following ways: 

(1) Include the entire County. 
(2) Exclude the Occoquan watershed. 
(3) Include only the western portion of the County, on 

the assumption that the Potomac landfill will serve 
the eastern end. 

In addition, the RFP would request the consultant to review 
the cap~tal and operating cost projections prepared by th~ 
Department of Public Works ~nd recommeod financing alternatives. 

At its work session, the Board indicated some inter~st in 
involving the Service Authority in debris landfilling. As 
indicated in the County Attorney's memorandum, Appendix A., PclCJC 
1 5, the Scrv ice Authority has been empowered by both the Code of. 
Virginia and the Board of County Supervisors to operatE' n "cJ .. lrb~']\'" 
and refuse coll~ct ion .and di~~sal system,." which wot'ltl in<""ludt~ ., 
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debris landfill. It the Service Authority may potentic:ally t.J': thr~ 
owner/oper-:1 tor of a debris landfill, it should part ic i put··~ in t:h i 5 _ 
RFP process. 

2. On-Site Debris IJi~osal-BurL~l 

Appendix D (Gr.r~en) provid~?s appropriate language to cunenti tht-~ 
Zoning Ordinance and the Design and Construction Standards Manual 
to allow on-lot burial of debris generated by that site. The 
developer would be required t~ clearly mark the location of such 
site on the recorded plat to apprise future purchasers of its 
existence. Should the aoard pursue this alterna~ive, a fee should 
be charged for County inspectors. to provide some monitoring of 
these on-lot burial sites. 

As indicated in Appendix O, staff recommends that th~ Board 
not proceed with this alter~ative. The comments made by various 
agencies when this issue was raised last fall by the development 
community are also attached. The major reasons for not 
recommending on-site burial are as follows: 

o The potential number of on-site burial locations is large, 
and the County could not effectively inspect/monitor them to 
ensure that inappropriate debris is not buried and that the f il.ls. 
are adequately compacted. 

o On-site burial could result in settlement, sinkholes, and 
underground fires. Large scale, unsupervised burial could present 
significant future problems for County residents. 

o Once the developer has finished, any problems r~sulting 
from the on-site burial would be the responsibility of the 
homeowners and/or fall to the County when private assistance is 
unavailable. 

o On well and septic lots, the debris often encroaches into 
the established drainfield sites and wells. 

o The sites often emit organic ooze and/or anaerobic 
liquids and malodorous gases. 

o The debris site~ limit the future owners• pot~ntial for 
development of the property, e •. g. pools, garages, and 
outbuildings. · ' 

43 
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While on-site disposul is now prohibited, in reality it f)ti11 
occur~. Th ibl pract icc has caused numerous problems for homeowner: 
and the County. On-site disposal wo';Jld be virtually imp<>S5ible tc 
monitor and control. 

3. On-Site Disp~sal-Burning 

The Board indicated an intere5t in encouraging the burning of 
debris. While a permit is required ftom the Fire Marshal's 
Office, the regulations gener~lly reference regulations of the 
State Air Pollution Control Board (APCB) which also .must issue a 
permit. The remainder of this section summariz~s information Ms. 
Pandak obtained· from Bill Miller, an engineer with the APCB, and 
Andy Gates, the Enforcement Offi~er for Prince William County~ 

The regulations applicable to open-air burning of land 
clearing debris are found in Rule 4-40 of Part IV of the 
Regulations for the Control and Abatement of Air Pollution, 
effective January 1, 1985. These standards govern open burning 
generally and burning using open pit incinerators, conical burner~ 
and special incineration devices, more commonly known as ai~ 
curtain destructors (A.C.O.). This latter device is _the preferrec 
mechanism for large-scale burning of land clearing debris in 
development areas. 

In addition to the State's requirements, which include 
minimization of the amount of material that is burned by removal 
of pulp wood, saw logs and firewood, restriction of material 
burned to that generated on-site, supervision of the burning at 
all times, and burning only when prevailing winds are away from a 
"build-up area," the regulations also require that all burning be 
accomplished at least 500 feet from any occupied building. The 
County ordinance requires a distance of 750 feet. With the permit 
is distributed a set of additional requirements which include a 
reminder that the Virginia Forest Fire Law limits hours of burnin~ 
during certain times and reference the County ordinance. 

Ms. Pandak was advised that air curtain destructors are 
favored because the intense heat diminishes the amount of smoke 
generated by such burn.i ng. Important to the efficient ope rat ion 
of such a device is a controlled flow of debris and cleaning of 
the pits before each burning operation occurs to avoid the 
disbursement of fly ash. The"Air Pollution Contrcil Roard will not 
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permit such tlevic•~s to b~ op~.:rated on single lots. ThP. 
$3,000-$4,000 capital co~t for installation of the devic~ 
discourages u~e by ~mall generators. 

Mr. Miller and Mr. Gates were reluctant to have open burning 
encouraged, dppa rent l y because it would further stretch the · 
resourc~s of th~ officq in sup~r~ising permits. Currently only 
one inspection of the completed facility is done in the ~b~anca of 
complaints. r1r. Miller indicated that if too many applications 
were received, they mi'ght be ~enied simply because of the 
inability of his office to monitor them. Mr. Gates estimated th~t 
generally five to six p9rmits for new sites were. issued pee month 
during the heavy construction season, although he issued 12 in 
June. He estimates that those developers for whom the option to 
burn land-clearing debris on site with A.C.D.'s is economical are 
doing so •. Th~ snallest ar~a for wnich he has issued a permit in 
recent memory is four acre~. 

A potential alternative needing further research is for the 
County to own and operate a mobile incinerator system for small 
scale debris disposal which can be hauled by truck from site to 
site. Due to the relatively high cost and smaller volume 
capacity, these units are not normally used for disposing land 
clearing debc1s. 

The State Air Pollution Control Board has indicated that if 
the County were to own and operate such a system, a single perm"it 
would be required. However, all requirements governing ope~ air 
burning, such as continuous monitoring, would still apply. The 
County Attorney's Office expressed some concern about County 
participation in such a program due to potential equal protection 
and anti-trust claims. The staff will supply the Board with 
additional legal and financial information about this 
alternative. 

4. Mini-Regional Debris Landfills 

As an alternative to individual on-lot ·disposal of d~bris, the 
staff has prepared a Zoning Text Amendment to allow mini-regional 
debris landfills (Appendix E, White). The concept is to locate· 
a small debris landfill within large projects that would serve not 
only that development but ~maller surrounding development~ within 
close proximity. The advantages of these mini-region~l t~ndfill5 
are: 

o Convcnicnc·~ to largt~ .lreds being developed, th~t·t ... by 
reducing truck traffic to thl~ large debris landfills. 

'45 
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o The limited numbf!C of potential landfills woulti mak~ 
County enforcement and inspection more feasible. 

To effectively implement this alternative, staff recomm~nds a 
requirement ~hat bonds t..~ posted indefinitely for the operation, 
closure and any potentiul pcillution liability from these sites. 
Developers would algo ha~P. to provide an acceptable arrangement 
for the per~~nent ownership and maintenance of these sites ·b~fore 
they would be authorized in the development plans. The County 
should also charge a fee to f4nd additional County staff to 
inspect these landfills during op~ration and closure • 

. 
This alternative is essentia-lly the same as permitting private 

regional debris landfills, only on a smaller scale. Therefore, 
the problems previously described with respect to private fills 
are not restated here. 

Depending on their size, these mini-regional fills will be 
subject to the new permitting and regulatory processes the State 
is currently drafting. The existence of small privately operated 
landfills would significantly impact the financial ·viability of a 
publicly owned regional landfill. While these two courses of 
action are not mutually exclusive, the County may have difficulty 
successfully pursuing both. 

5. Other Disposal Options 

a. Use of Quarry as a Debris Landfill 

Staff is not aware of any large scale abandoned quarries 
in the County which are suitable for a debris landfill site. Each 
potential site must be evaluated individually, however, the 
following potential problems can exist if a site of this nature is 
to be utilized for debris disposal: 

(1) Since an abandoned quarry has been excavated into the 
rock layers, a significant liner and leachate collection system 
must be installed to protect the groundwater. Fractures in the 
rock would also create .a potential for rapid groundwater 
contamination. If the depth of the excavation is significant, the 
water table ma·y be too high to safely dispose of debris, evl~n witt1 
a sufficient liner. 

(2) Grading/site preparation of an abandoned r,.,ck quarry 
would probably require significant rock excavation. Thf" amc,unt 
would depend upon the existing shape, depth, slopes, etc. of th~ 
quarry. In addition, most quarries utilized off-road Vf•hiclcs f,·_,r 
hauling '"ithin t.he nitP. which allows the u~c of stt''t~p q,·,,df':~. In 
order to pro v i d l" a c c t ~ ~ ~; to t h c .. _(j.ll n r ~ il f <. .... r deb r is t r·n v k s m. l j,' r · 
road bu i l ci i ncJ m .. 1 y ht~ r, '"1 u i r l'd • ':lti 
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C 3) l"t most 4uarry sitos, material requirr~r1 for: daily 
cover ancl closure of the landfill woulc.l probably not b~ ava i labl c 
on site, requiring hauling of fill material at a ~ignificant 
cost. 

b. Use of Resource Recovery Facility to Process Debris 

The resource recovery studies, cur:"ently b~ing implemented 
by the County, are focusing tlr imarily on the mass burn technology. 
The mass burn technology is t~e most widely used and successful 
technolcgy for resource recovery facilities. The two limiting 
factors in accepting waste into a mass burn fac~lity are size and 
combustibility. 

The stumps and logs generated from land clearing are 
generally too large to process in a mass burn facility. 
Noncombustible dirt and stoaes mixed in with the stumps and.logs 
can also greatly reduce the efficiency of the facility and could 
cause physical damage to th~ systems. Other noncombustible debris 
generated from construction sites such as brick, conc:ret~, paint 
cans, shingles etc. would also be unacceptable at a mass bu~n 
facility. 

Because of these facto~s, major pretreatment of the 
debris, such as sorting, cleaning and cutting, would be required 
before accepting this debris into a mass burn facility. The costs 
of pretreatment combined with the relatively high tipping fees of 
a facility of this type are prohibitive. Other methods such as 
recycling logs for firewood, chipping, etc., are more feasible 
methods both practically and economically. 



Zoning Ordinance 
Text Amendmer 

Prince William County 

Amendment to: prohibit the operation of any privately owned debris 
l~ndfill in the County. 

PRINCE WILLI,\~1 COUNrY PLANNING OFF 



MO'r !'J&J: 1~£~:;. rJo. 
;( r::r ;!I[.,,H !1EZ;':' r: :r; 

!;Ecotm: DA'!'~: 

RE: 2!j~l !::IG T:::<T AMEflDM~N·r - PROHIBITION OF PRI'/AT!~!. Y OW:lEO 
DEBRIS LANDFILLS 

WHERE.;s, on July 8, l9ij(), the Prince William Bear~ of 
Count? sup~r·1isors ini t.iatP.d a zoning text amendment '41hich WO'lld 
prQhibit the operacion of pcivately awned and operated debris 
landfill~; and 

WHE?.EAS, the Prince William County Planning Commission 
held a public hearing, duly advertised in accordance wi~, !a~, 
on September 3, lJ86; and 

WHEREAS, the Planning Commission adopted a resolution 
on September 3, 1986 recommending adoption of the zoning text 
amendment; and 

WHEREAS, ~~e P~ince William Board of County 
Supervisors held a public hearing on October 7; 1986, duly 
advertised in ac=r.lrdance witn law, on the text amendment as 
recommended by the Planning Commission, and interested citizens 
were heard; 

NOW, THErtEFORE, BE IT ORDAINED that the Prince William 
Board of County Supervisors does hereby adopt/does not adopt the 
zoning text amendments which amends Sections 32-301.12(17), 
32-403.12(3) and 32-403.32(3) of the Prince William County 
Zoning Ordinance. 

VOTE: 

AYES: 
NAYS: 
ABS~T DURING \~TS: 
ABSENT FROM MEETING: 

** Certified Copy ** 

CLERK '1'0 THE BOARD 

/N8 
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Roger W. Snyc.Jcr 
Director 

COUNTY OF PRI!'JCE WILLIAM 
l Cmmty Cnrnpl•·"~~ r : ... rt. PruH ·· '.', .::.am. '.'en;uu.s :!Z 192 ··~o I 

(701} n; . .-,;no \1.-trt, 'lil·i~"il~ 
, 11 r ''.I·. 

To: County Executiv'! 

Planninq Director Pt~ 
Date: September 26, 1986 

From: Subject: 

Rcuting: Deputy C~unty Executive -

AGENDA BOARD OF COUI'JTY SUPERVISORS 7, 1986 

TITLE: Prohibition of privately owned debris landfills. 

ISSUE: Whether to amend the text of the Zoninq Ordinance to· 
prohibit ~~e operation of privately owned debris 
landfills. 

RECOMMENDATION: • Planning Office - ADOPTION 

• Planning Commission - ADOPTION 

FISCAL IMPLICATION: Not applicable. 

BACKGROUND: See attached Staff Report. 

STAFF: Zoning Administrator 

PRESENTATION TIME: 10 Minutes 

DOCUMENTATION ATTACHED 

/N8 

A. Proposed Ordinance 
B. Planning Commission Resolution 
C • Staff Report 

50 



Pt~\NNING DIRECTOR 
Roger W. Snyder 

COUi\ATY OF PRI~CE \VILLIArvt 
1 c:.,unt:: C.m,p;, .. , ~:.,u~t. P:ull.• ·,v,:b .• m. '-'•r;.;:m.:a z:t•J:.J~IJ! 

(7G"ll 3J5-fui30 :-.t··!rrJ "J)l-i7CJJ. r.~r.t,<il 

MOTION: MILLIGAN 

SECOND: DUTTON 

Tcrrcn<:c ~f"·-· .. tr•:. ,·::-,~:::-:· .. n 
F:~nk !t !-.f•lli:;~n. '/:c~ Ch.u~~.an 
B~njo1mm F. Ch.av~z 
H.uold H. Dutton, Jr. 
Ceorge 0. Croay, Jr. 
Cilbert A. Lc!Ynder 
Ella Shannon 

RES. NO. 86-212 
Regular Meetin~ 
September 3, 1986 

RE: Zoning Text Acendment - Debris Landfills - (ADOPTED) 

WHEREAS, this is a proposal to amend the t~~c of the zoning ordinance 
by amending the following sections: Section 32-301.12(17), Special Uses, Section 
32-403.12(3), Special Uses, and Section 32-403.32(3}, Special Uses, to prohibit 
privacely owned debris landfills; and 

WHEREAS, the Prince William County Planning Commission ordered, duly 
advertised and held a public hearing on September 3, 1986, at which time public 
comment was received and the draft amendment considered; 

NOW, THEREFORE, BE IT RESOLVED that the Prince William County Planning 
Commission does hereby recommend adoption of the Debris Landfills zoning texe 
amendment as written. 

VOTE: 

AYES: MILLIGA~, DUT:ON, CHAVEZ, GRA!, LEKANDER, S~~ON, SPELLANE 

;;;:a~ 
. Sally J. Borman 

Secretary to the 
Planning Commission 



COUNTY OF PRINCE WILLIAM 
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Roger W. Snyder 
Oirec:tor 

STAFF REPORT 

Zoninq Text Amendment - Prohibition of Privatel1 owned Debris Landfills 

Board of County Supervisors Public Hearinq Date: Oc~ober 7, 1986 

BACKGROUND 

On July 8, 19~6, the Board of County Supervisors adopted a resolution of intent 
to amend the Zoninq Ordinance ~esigned to delete provisions for privately owned 
debris landfills. 

Onder current County requlations, privately owned debris landfills are 
permitted in the A-1, M-1 and M/T zoninq districts with a special use permit. 
Publicly owned landfills of any type, either sanitary or debris are permitted 
in all zoninq districts upon a 456 Review by the Planninq Commission and 
approval of a site plan. 

The staff has drafted proposed lanquaqe ~~at would prohibit ~~e 

operation of debris landfills in the A-1, M-1 and M/T zoninq districts. 
of these amendments are contained in Appendix "A". 

private 
A copy 

On September 3, 186, the P lanninq Commission recommended adoption of the 
proposed amendments. 

PROPOSAL OVERVIEW 

The staff has reviewed this issue and has concluded that debris landfill 
facilities when maintained in accordance with applicable regulations concerning 
the design, construction and operation of such a facility can be safely 
operated. However, landfillinq that is not properly requlated and monitored 
can produce on and off-site pollution problems such as leachate from the site 
into qround and surface waters and air pollution resultinq from fires. The 
on-qoinq control of any landfill site is the most crucial factor contributing 
to its safe operation. The staff, after examination of the issues involved and 
the experiences of other jurisdictions, is of the opinion t."tat the deqree of 
control that the County may exercise over its own facilities is sufficiently 
greater than that which is likely at a privately operated landfill, that the 
staff endorses the prohibition of privately owned debris landfills. 

IMPACT 

The adoption of the proposed amendment would have the following L~pact. 

• Prohibit the operation of any privately owned debris landfill in the 
County. 

RECOMMENDATION 

Adoption. 

/~5 
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TO: 

Rr.-. 
'-'• 

I··n' l'l"" r··.· CG···:.·T,; cr·!"~r:ll"''!'Tr:::()f·''' .• • 4 " • • ,L., ,., J , .... l.. • 11 • - CJI " • ;.. w \. .L ta.l "' , ·' 

( /', // 
,JOHII .II. 'FUO'I't.~.:--:'l J! 
Coun ::y ;,t tor'!~ '.J'~"--

1- • 
SU 11:1.n.RY OF ('\'r'J!i:. Cii f:D f-tE:tOHAI:~r; ~1 CONCF.Rtl ING 
POTE!!Tit\L L~BIL!TY ASSOC!A'I'ED ~liTH DEBRIS 
A~!D O'rH2R L1\l~DF'~ LLS 

At tuched to this is a lcng thy memo rand urn \.rh ich sets 
forth in so~e detail cur analysis of several of the ques­
t 1ons which have been t-~·"':' ::;ed wi. th res pact to the operation 
of public or private debris and sanitary·landfills. This 
is a summary of tl-:e principal points of that merr.orandum. 

!. He believe that the potential for public expend­
iture for pollutio;, control and· abatement is marginally 
greater to the County if a landfill is privately, rather 
than publicly, owned. I believe that the degree of control. 
that the public may exercise over its 0\\]n facilities is . 
sufficiently greater than that which is likely at a private 
landfill to \·Jar rant such a j udg~en t, and control over what 
is deposited in a land~ill is absolutely crucial to the 
rr.aintenance of a pollution-free er.' . .;ironment. 

2. A special use permit application for a debris 
landfill may be denied on the same bases that any special 
use permit may be ~enied, that i~, where the factual grounds 
for denial render the Ooard's legislative deterreination 
"fairly debatable." This rests upon t.he thoroughness with 
which the factual underpinnings for denial are developed, 
both at the t i me of de'-= i ~ ion and in s ub seq ue n t 1 i t i g a t ion • 
'rhe loc,'ltion of. a landfill in t!1c Occoquan watershed is 
relevant to that determination. Denial of any special u~e 
permit ifi, in cJur .:iud~l:"':\;~nt, .:11\luys more difficult to ci~f~nd 
th.:H1 cien i.1l ~ of rc~:on i !1Gf;, but n0t imposs ib 1 e whc·rc the 
filets w~rt·C1nt. 

3. ~;c belit)Ve t:lat the Cnui'lty mny la\-lfully pr·ohi.bit 
all pr iv(1tc~ landf i ~ ls \-I~ thin the County, pt·ovicicd th.1t 
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!; :. I'U 

.I.;; ;f: 
. , , . ' . 

p.:, J '·' ·:··: ; 

I 'o . I. . 

ot.ht·.:t: .. r·r·.trafJr..::·.(·:tL i:; :·,;_,ii~.: fr.;t: 1Gr:i.d r;;an.J<JC:rnc·rat c;i' ~.:Jl.ir; r.J,·:!~:r~ 

ln t!,l•; r.rc}CJt·r:, t.t:r-:: C')I.Jr:t·/ ;·co!,;lbly CClnnot t.•xclurif~ .::11 C:c_.bri!~ 
lanc1till~. fr·;r:. i!~l ~:c:·.ir.J distr.ict~; but, asnurrdn~:; tlv.'r.c l!J 
dt::b r. j . .-:: l ·, r .. if i :. l !"'•.:1 ~.:: .• r.~.:i J l i~ ,:;. v;:~ il c1h 1 ~, m~y proh U; it: ; ... i 1 i. t' i ·.,·:d.r: 
1 . ..: .H 1 E i ! .. l i r. ·1 • 

·\ ~ t<e: ~o :·1o t r.r; 1 i ~ve thil t a ban C!l private t y o~1ncd 
lc.ndfi~l;:-~ \oJ~ul!'l co·.s ... ~t~Jt~ il violation of fcder~l £lntitr•Jr.;t 
1 .~ H • h' ~ be:: ;_ i ..; v c"; t i ·i a t c: ·. e y a t i on o f a p U:; 1 i c d ~.: b r i ~ 1 a n t1 ( t 11 
in ::: 11 1 i k ~ l i !':a o d • .. .ri . .!. l n c t vi o 1 ate the an t it r us t 1 ~ '.·J • 

3. \\Te do n~t b~.lie•.Je that the County can prohibit· ·t!.~ 
ir:~portati'Jn of solid .. .,.aste produced in other states, but thc~t 
it l'ilay be ~~ossible to t,an such dumping from other Virginia 
local i tie·s. 

6. The County ~oes not have the power to exercise 
"flo\·: c::-r. tt··:)l" over de~. r is generated within tl"~e c,-,u;-. ty and 
thus muy not :~rec 1 ude c u!ilpi ng in private landfills t;la t may 
be pror~rly established. 

7. The Ccunty can use revenue bonds to pay the cost­
of construe t i :~-; a pub: ic facility. 

8. The County can liberalize its rule~ fer on-site 
construction dumping and, assuming that the State Air PolLutior 
Control Board concurs, reay liberalize open air bu~ni~g rules~ 

9. The: Commcr.\,:eal t~ is presently co:1s idc:":"ir.g d~tailcc· 
re9 u.!.:ltions \·:ith res!)ect to landfill construction ~ra~1 opt:r·.J.tL~,. 
\·lhich !i.Z-tY pre-E·::-.pt local regulati""n overall hut locationa.t 
issues. T}"'·~se regulations h.~ve sone de f ic ienc ie~! but e: t:e, 
on chc whole, good. 

10. Finally, we believe the Countv shoul(1 fc.:'rma! lv 
adopt a solid \Jaste f:',;r\agement plan, identified~~·:; such,-~'lhic-h 
addres ;es the ne~r-and lonq-term rrobl~ms of ~clid waste 
management, ~s r<:quir,~d by S10-274 of the Virg.inia C\">dc as 
it will become ef.f.:ctive ,Tuly 1, 1986. t·lhilc the l:ounty ,]oes 
hav~ a dct~iled sanit~ry landfill plan, it does nnt presently 
udclr.~ss debris landfill ing. in «ny \o~ay. 

c c : Ro l' c r t S • No .. : , , ~ r • 
Conn i c n .. 1\·.'C Ur.i 

n~n Ly ....... 1;i 

Nime t FlAla Ll y 
[{O<lcr ~~nvde r 
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GOio.FD OF CCUN'I'Y SUPE!~'jiSOr~~j 
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. : / : ;7 
JOIHJ II. FO~Yryt(~''7J \;{~ 1L.--
Co un t.v J'l. t tO'lr'"' r l' ' . /-:.:- . 
?O'l' Ci.J'!' !.t~r.. J1{ IAFJ.! L.!TY AS SOC II·.':.' ED N I~~~ '.i.,HC OP ERl\ TIOr-J 
OF' DE13RIS L~DFILLS AND.O'L'HEn QUEST!pNS 

I. THE SCO!?E OF THE PR0£3LEr·! 

.· ·.· .. 

The question whi ~ to do with waste, solid ~nd other­
\olise, has occupied an ::1creasing portion of the Doard's 
attention for several y !ars, with the constructio~ of UOSA 
and the Mooney Plant, t~e recognition of the ~imited life 
of the sanitary landfill, and the possible constru=tion of 
a resource recovery facility. There is a rising awareness 
on tfte federal, state, and local levels that disposal of 
solid ~-;astes can create su!:stantial ~isks of pollution if 
not done properly, and tl:e Doard has asked that the staff 
perform a comprehensive analysis cf practical and leg~l. 
issues which surround solid waste disposal. This ~emorandu~ 
addresses the legal issues which have been pres~nted to the 
County Attorney to date. 

II. IS 7P.F.~E A GREATER PO~SNTIAL LIABILITY TO ~HZ 
COUNTY IF A DEBRIS LA~DFILL IS PVOLICLY GR PRIVATELY rn:NED 
AND OPEHl•.TED?l 

In our view, there is a somewhat greater risk to 
the public that public monies will have to be grent if a 
landfill is privately O\o/ned, even ~hough there .:1re, indeed, 
s e r i o us r is k s in h ~ r en t i n p ub 1 i c c \·1 n e r s h i p C:H1 \oJe 11 • These 

1 ~r he J: e is act ua ll y a pre 1 i m i n a ry q uc s t i c n \-1 h c the r s t .:1 t e 
r:~nabling !eqislat.ion peli-mi ts a cuu_nty to operate _a debris 
landfill, as opposed to a sanit.:lry landfill, a:~ \vC discuRs 
later in this memnrl!ndum, it is <""UL- vie\·/ thdt b0th the 
c,)unty, put·sqant to ~15.1-282, nnd th~ Dcrvi~e 1\uth'"'1-ity, 
pur!Ju .. nlt to ~;15.1-1241 of the.~ CC',1e, c1n have snf.licit.:-nt 
.~n.""'ll,l inq authority to unc.lcrt,ikf~ t.hl."~ task if it:. iH the 
Bl"'a rd • !.1 Hi:, h. 57 



t:i;::.k:; :.&r(!, •.:: c.:r;ut·::~r:.:, i~1 tld•!it.i··),, t'• !.!;r: l,_;:..~C.J'! •.:;~)it:;.:i 

r.=o~·:t!.; of ':•Jn~·trL!Ctinr. 

s c t.:n d o p c r c: t j o n o f a la r~ d f i 1 l ('> f .:~ n y t y r~ e , \·1 h -=: n 
done co~si3tently with npplic~ble requl~tions ccncerni~ry 
the de .~ i g n , c on s t: r uc t i r J n 1 u n d o p r: 1: c. .. if) n :) f ;; uc h a f. C1 c i 1 i t y , 
can t:e suf(:. r.:c1n·/ such f:~cilitir~s O:i'::rutr:: "'ithout any 
~ignificant danger tc t~~ ~nvir~nment, incluriinq tto 
Co un t y ' s o '-'1 n san i t: a J:Y l a nd f i 11 in InC: c:: pend e ~ t H i 1 1 • S u-:: h 
operation does :1ct, by itself, crt::tte liubility on the 
part of any person or agency. It is qenerall¥ wh~n illegal 
or otherwise unpermitted substa~ces are dcpostted in a 
1 and fill and rnav or do pollute tl.e 1 and, air, or \-Ja ter ,. and 
generate a public healt~ and safety risk, that liabilities 
become siqnificant. 

Landfill ing that· is not aggressiv~ly and properly 
regulated and monitored can prcdu~e intentional cr unantici­
pated on- and off-site polluti~)n problems.. Pollution 
stemming from the operation of 3 !a~dfill of any type can 
constitute a violation of: any nll!;:ber'of state and federal 
la\-JS. It can violate: 

0 the Virginia Water Control Law, ~62.1-44.2, 
et seq. of the Virginia Coca: 

0 the ne'.-: VirC)inLa \':aste ~!ar-:,agement Act, 
~10-263, ct seer. of tl~e Code, to he e!f~ctive ~TL!ly l, 1986; 

0 the f c d e r c.l c 1 can \! ~ t e L.. A<~ t , 3 '3 ~- ~ • S • C • 12 5 1 
et seq.; 

0 the feder~l Cle~n Air ~c~, 42 G.S.C. 1857, 
et seq.; 

o the federal Resource Conservation and Recovery 
A c t , 4 2 lJ • S • C • 6 9 0 1 , e t !=; c q • 1 ( knot·/ n n n H r-: C - r .:l ) ; 

0 the Cornpr,~hensivc~ F.'1Vti:onrnentnl Rl"~ponse, 
Compensation, ~1nd Liubil.ity i\ct, 4~ r:.s.c. 9601, et se'-1. 
( \~ nn\-ln .:1 s C i: I'CT..A, and me· r.-c ~.:o 1 ll1'1ll i al i y ~ s •• ~~ U('C..' ei: un('i""); 
c.:1nd 
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TIJ ~: c.1y t ht::::.:. the t:"t.! u rc:~ n L:me r0 u~; 1 ,=1w~; which ljOV'"-! t·n 
lunrifillinl) prac:tice:!:i, l~owcv'..:r, clo<:s not answer tho qul.!~tion 
\·Jh<rthf~r the:r-e is p~Jbli·= risk from le1ndfills. r"luch, if. not 
all, rler.en: 1 s on the ri(]:-;,r and thorouqhncss of regulation, 
and the cf~icacy of ~nforccment. 

n. RCRA is the krincip~l fcder~l statute d~alinq 
with solid waste ~an5qement practices. 

Pollution of· the air.and water, from·any number of 
sources and under the foregoing laws, may be prosecuted 
civilly and criminally. The principal statute among them 
with respect to landfilling operations, however, is the 
Resource Conservation and Recovery Act, and, to the extent 
that the State has proposed regulations to imple~ent RCRA, 
Virginia's ne·,o/ t·7aste ~·1a:lagement Act. 

RCRA is designed primarily to regulate the disposal 
of hazardous, non-nuclear materials in safe and well run 
facilities subject to extensive federal regulation, and it 
is7 therefore, not directed at the construction and operation 
of "ordi~ary" lanclfil:s. It does establish financial and 
technical assistance programs fer localities, however, to 
aid them in dealing with solid waste management, and federal 
guidelines for landfill permitting have been adopted. 

RCRA makes it a crime to cispose of hazardous materials 
in a landfill not autho=ized to receive them, and, tocether 
with the other laws ~entioned, m&kcs any re~ulting poilution 
a crime. For example, a landfill operator who permits 
unauthorized landfill i ng under the la\v may be assessed 
civil or criminal penalties of up to $25,000 per day. The 
current operator of a landfill, even if not the "guilty" 
party, can be made to pay for the costs of cleanup ~t a 
RCRA-covered till. These costs can be very high. 

2 There may be yet o·ther st.utut•~s of some importune-:~, suc-h 
:--ts the fcde ral I n~ect ic ide, f' un~J i c idt:!, and Rodenticide i\c t, 
7 u.s.c. 135, ct seq., nnd the Safe Drinking Wat~r Act, 
4 2 tt. S.C. 3 0 0 f-, -<~ ~ !!_C'-1.:., but tho:JC: cit~~~~ ~ n. the tC'x t appe~ r 
th~ most 1 ikely Go urces o E pot<'nt tal llub Lll ty. 
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l'(;l!utr·r.":-i fi:::.y, :.,~f <.:our·:: •• _., l.,r: l(J!JJ tjr.Jnt: vlh•:ra r,nllutiaral .. 
i~rc di·-;covr~r-c.•d. 'i'!ac~rr::fc ... r.~, '-"'I(Jn'l thP. most si~Jnifir;ant 
,.:;!'; fJ'.:C t !; of PC t~,.\ i ::: a r r~q '.li rr:•~.~~ n t tli~ t-. 1 and fill opr· t"iJ tr, r.s 
!:ubjcct to it~ ;:.r.:·.:,·,i~ir:Jrs J. ... ost ~:d~:;tantiul monetat··; ~Ju.·.rc:t.lt(:e~; 

i..!Vililal:,lt.: .to pu:.lir; ;n.at;,,"Jriti-:..!'; in thr.: r.:vr~nt tla;1t poll•Jtic)n 
i ~ d i ~H; c ve r r;- d r 1 u:. i :1 q c r a f t: e r n p e r a t i o n (_~ ( t ~ H? .l c11v : f: i 1 1 • 

Prc:viousl~.'' thr::;,11 guc.r.antc:·e~ \<Jcrn only requirP.d for 
PCRA-req IJlcJ t(':d !a ndf i 11 s, unci not f')r "o rd ina ry" ~anita cy 
1 r:! nd f i 11:: • '!'h <.: <; e: r.e: c ,.11 ;~:, se:rr.i.; 1:1 h;;.s, hO'.-!avr~ r, made:: s uhs tan t ial 
cta~g~s in t~is in or~er ~o irn~lcment local ohliga~ion~ und~r 
RCRA, for the 'lirqi,nia Uaste r·~anager.,ent Act will provide for 
the promulqaticn of regulations to insure t~at any costs . 
associated ··.1ith protcct:ion of the public from the con:.;equencc:s. 
of abandonffient of a landfill by private entrepreneurs ~ill be 
covered by bonds and oth~r guarantees which must be posted as 
a condition of a landf111 permit. ~10-273. no such regula­
tions are yet in effec:, and the current draft regulations 
being circulated for r•.•.:ie-vJ do not contain any such. pl.·ovisions. 

c. It is our assessment that there is somew~at greate~ 
risk of operation of a landfill by privat~ business than by 
public auth~rity. 

Rain and surface waters moving through landfills, and 
general degr~dation of filled materials, create leachate, 
so!utions containing whatever it is that is in the landfil~ •. 
t·ihen there are hazardous or noxious substances in the fill, 
the leachate carries the problem off-site, into grou~d and 
surface waters. Occasionally, a landfill fire will c~usd 
dis tr ib ut ion of poll utar. ts through the air. 

Substances which may pollute leachate may be in 
virtually ~ lar.df ill. Indeed, they may contain haz4lr'.lous 
subs tanccs simply bee a use they \o~ere placed there before 
anyone understood the hazards (and many common househol<i 
products routinely landfilled toci.:ty contain such hazardous 
substances). However, the most scri0us ~nvironmental problem~ 
apparently arise from unauthorized du~ping of hazat·dous 
substances in large quanti ties, usually the 55 qallon 
drums in which the materials are generate~, and which ar~ 
eitllcr concealed in a 1,":\rqer load of permitted mc:ttcrial!;, 
or \lhos~ dump i r~g is !> i.mpl y "b'~ t.'lJ h t." 

The~ problem is cont.roJ.. i1ccausc it is rel.:-tt"ivelv t'.:lHV 

to ~~pot major !~"'l.lt!tl~rs, if th~~ persen hired to in~pect·· .:. · 
landf.ill d'·'·~s his or het· job honestly it is pc~HiblC" to 

GO 



;.c:c:ucr.: tL•.: (!r,vir:on;:u.!nt fr.\)l:l siqnifit~·unr: pollution. It ::1cJ'/ 
provr.! cqu<.:lL·t (1Lf:L'ic:ult to in~urF.: t}·,t.: int~grity o( in~r~c(·ti,~n~• 
t.and lundtill opr~rc:.t.t:ion .:tt either p1.1~>lic or pri'Jate l.:.ndFill!;. 
not"V.'it!-.~~t.:-.lr:rlin~J t~·.e: coi!'!r~.unal ity of thP control prc.bl0m to 
londfil ::~ L..:Jr~l.- .:..ny t;v;nr.:rship, it is p<~ssible to draw ~;r;J:H?. 
r.oncl~.r:ic ... r,s ~~:.vut tt"H:: issu12s raised. 

° First, •.Jnl ess the public has taken a subs tan t iul 
role with r~~~rd to d~ilv operation, a locality is not 
obliq~ted bv anv of the statutes above to undertake corrective 
acticn, not: is it liC6l>le civilly or criminally, for the 
1rrcproner oner~t1on of a ourely private landfill. 

t·~here pollution has occurred <l t privately opara ted 
landfills1 efforts have been made to assign liability to 
public entities, but so far as we are aware, no case has 
been decided against the state and local actors. There 
rr.ay '.tlell be forces which drive voluntary intervention, 
howe~er. ~o the extent that the locality assumes responsibilit~ 
for ope:l:'a t ion or rna intenance of a pri va.te landfill, including 
the extent to which it posts full time personnel far. the 
purpose of insuring that only lawful wastes are deposited 
in the fill, its potential for liability increases apace. 
!·1erely monitoring landfill operation, and conducting frequent 
inspections, should not of itself generate direct local 
l i ability. 

o If the locality itself operates the fill, of course~ 
the potential fer liability is commensurate with the skill. 
and diligence of the people in charge. 

o The potential fo~ liability to someone from th~ 

operation of ~ landfill is reasonably high, since it is 
difficult to 1nsure that only permitted substances are 
deposited in the fill. In our view, however, this risk i~ 
at least marginally greater when the landfill is privately 
own~d and operated, even if there is diligent puhlic inspection 
of all phases of the facility. Whil~ compreh~nsive inspection 
can reL1 uc e the risks, it cannot· remove them as completely 
as can operation under wholly public auspices. This is 
so, we thin~:, because the locc:llity is better financed thun 
mns t pr i vn te operations, and under prP-nen t 1 cl\'<1 the rn.'li n tcnance 
of a landt ill of any ty~'e is a very costly bu::;incss. The• 
up- fr:on t co~ t s of proper t~~s i9n and canst r u~ t ion, .i~~ \·l<~ l t 
a~ S ub~1eC] U!.!\tl t OFe r.::t t ion, may be l"'Orne With 1 CSS rain by 
puhl ic uuthoeity. He al~:;o l"t.~lieve that public and private 
oper~tors have dif.terP.nt mctivf~!.;: the privnte cntr~pr:·ent"'ur, 

of co ut·se, seeks ret urn ft his in\·~'!~~ tmcn t, \-Jh ill' th~ I' ub l. ic 



h;J~: no o.1 L i ·~;J ~- iun iJ ut t.~.,~ pub 1. i :· t: r·u·. t:. vlh i l i: t L•- r·~.: ~ ;; nn 
CC:Ct-.,~,lnty thut .:\ pri·J,-.ttf·! Operc::atOr. Hilt f;:ail t''J tJi~c; cal:'=•:: 

hi~; l:ru~;t: c:.t::~ '-ll'?ll as th,~ public, tlv~ (.:t..tV;'ral public (:~;n( i\lt·n~~~ 
in ;1 pu!..Jj ic cpertJtit::n is a fc)Ctt'jt:' !"aot to 1.,(: di:·~~au·r:t.'-·d. 

o \·iith re:!~p.-.:ct to the nuh.lic's assur;.-anc.:c: t~·t.tt tiOllti~-
t. ic :1-ca u~ i :1q pro<...: t lC e.~ \-1 i 11 be avo i(~ ed, or that: c;i! •u te~i~!'"d: 
nr ;)ctual p-,llutior& wil1 in t:act occt..:!", we :ra:7t r.·:,te f)Ut" 
(:.•;:rH.:rit:nce t.~·,c:at ,.1 public aqency \"hich is clle:qcd to h:iVf.;: 

cat!sed poll u'_.ion is a Etationar'l t:arl)f?t for fcd€:r.:1l ann 
state regulatory ,'lu.thorities •. 'rbese rt::cJu:.Jtor:s c:;re \·J•"Jef:ully 
!:ilow tc; tn<.>ve against privat~ violiltors but ~eve 1,11th t!'l(~. 
~~·tift:--,ess cf righteousness itself against local cj::lVOt:nrnents, 
bt~cause they :~not" where to find them and ::c:cause t!1cy know 
or :.ssllr.le that the governments \·:ill raise the fur.ds necessary 
to comply with anti-pollution contrcl orders. t;hile the 
Health Department preser,tl~l professes that this i~; not the 
r;:c:s~ ,., i th landfills, we fot·see a day, one~ CCM!'t:chcn~ i ve · 
regulation is in place, when the general rule stated here 
w i 11 ho 1 d fa s t • 

0 rrhe pt·esent lacl~ of regulations providing fur,d 
s ueran tees for pollution control and aba te~ten~ en the pact 
of private entrepreneurs is troublesome. Sho~ld pollution 
cccur 4t i5 possible that the operator would dis~ppear, 
~r, as is equally likely, turn out not to have the necessary 
reRources to clean the mess up, or their resources are not 
ad .;q ~~ate to the problems found. Even \-! i th the · r.e\t~ pr,.,,,. is ions 
of the Haste f·1anagement Act for "ab~ndanment" gu.-lrunte•.::s, · 
there is no certain f~nding source for l='~:lt.:t!.on t"lbateir.r:r.t, 
· ... ,!·Jere a pr iva t:e polluter does not abandon the facility, 
hut sirr.ply can't afford a propec- clean up. Ab!=ient acit~au;~te 
resources on the part of the operntor to remedy t:he p-)11 ut:ion, 
state and local authorities faced with the realitv ct 
pollution in their environment, \orould be forced o~, f~itl-iP.r 
their own resou~ces, or where the problam q~~lifir~, on 
Superfund. The latter, uhile mere qenerously funded than 
in past ye::trs, \"ill not be r(~adil~' a\·ailablc to pay fot· 
small to mijdling clean ups fro~ new sourc~s, since ~o 
maqy old a.nd potentially more dangerous sites h.aV\~ c.ll t•ecJdy 
been identified. 

o 1\s \·:e note, t•~e risk of direct monct:~ry li;t~'ility 
~1i'\ the p.1t-t ~f th•: County is plainly ~rc,':\t(•r i ( th~ nl.,ard 
t."\tJr~; .:tnd ooeratns n li:tndtill. Ho\o~.-~ver, the..' t·i~k l..,( ... h.:tuitl 
pol.i.ution is surely a!:; siqnifi,::ant ~~~ mc..,ncy, c:lrHl ,.;c .vi~::, .. : 
the risk of actual pollution to b·~ ot·catt..~r wh~n- ,, fill i:; 
privutt.1ly O\tJOl'd. t·:hcn ~62c1cid~ t") t.bis the- ·!"P:--:~ i!·i tit·.· 



th:.Jt the: puhiic vi JUI.d l":c:AV(! to -~t:;~.UI:·.;:· t.i~;ctJl rr:r.i.\.Ji.:.il.il itjr-:; 
· [ r. r, m t I H: f t".l i 1 u r C! (j ( u t 1 t:": cl ~-; t ~; r H ,, ~ l .-i n d f i ! I r ·! H: r. ~ t: i.r J n ~; , h i'". L' 

.. n,.·r,efit" of ir·.;.ulatinn ft·cm dire:ct. li•.~l·.ili.t-y by t·l.·iv;..:tc:: 
(.:[.(: rc:.t t i~ .. dl Sl.:f"_·t:J:=; Fi() r<.! •:p hr~!:lr;: r:.: 1 1: I :c:,;n r. r::,:i i . 

I I I • ',.: l\! I 'rlf E CCL! NTY P H011I hI 'l' .1\ r. L PH IV ,\'IT. [ ·:.· r:,.~·· r ~ t: D 
Lf..:; n F I L r, C.? E P l\ T I fi l; :; ? 

The •Ji rginia t·i<1Ste r-1antlg:~rn~nt ! .. ct, ci tee! ~;·,c,vr!, 

r'::·=!uir~s ca.::~ locality to' h<l'/f~ ~J loc.-::!.1 ~ol id w;.:::tc r.:.Jnagerrent 
plan, unl~ss and u~til it is made part of ~ rcgion~l rlan by 
the Gov~r~or. §10-274. Within the limits 6f this require­
ment for local solid waste management, we believo th~t the 
County can bar all privately O\·Jned l-andfills, iE proper 
plan has been made for the disposal of solid wastes generated 
within the County. 

Any legislati\·c deterr.'lination to forbid r::t:iv::lt~ 
fills would be subject to challenr;e on "customat·y" r:1rour.ds, 
i.e., that the Beard acted arbitrarily and c~priciously 
(and that the decision was not "fairly debatable") and 
that the exclusion of -:-:rivate fills constitutc~s a violation 
of the equal protection, due process, and ~Gmr.:~t"c•.:: ~lause 
of t h c s t a t e and fed e r a 1 cor~ s t .i t u t ions • B u t \·:e 1· c 1 i eve 
that a strong case can be made ~gainst an~ challenge. 

VI. I\RE THERE ANY' A~!TITH~JST !~~!-LICJ',TIONS '!'0 A 
COGNTY BAN ON PRIVATE LAN~FILLS? 

A. CoMolete ban on landfills. 

We see no antitrust risks in a complete han. Refusal 
to permit debris landfills pursuant to a public purpose will 
not constitute an an~itrust violation, becaune no ~onopoly 
is thus crea t·~d. 

B • Ooe rat ion o f a n uh 1 i c 1 ~ n d t i 11 , \v i t h ~ b ", n on 
all private fills. 

\ve do not th i r1k that there are -:ln tit rust Fr•""i.-~1 c~r.s 
with restriction to _pl!hticly n\-lnf·d t:il ts. 

Ounr.in9 privnte lttndfill~, .:Jil(l <·:;t.:l~·li:;hiihl ., !'llt,li-..~ 

dct,ris landfill, \Joufd c.:~l(~.u·Jy t·c~ul t in -.1 di.!~r·l.,"·· !th.•nt \,...,t 
competition in the pt·i\"i1te !""CCt:l;\t'" hy a puhl i<::ly <'\·:~\i'rl prnfi.t­
C)eneratinl) operution, btlt wllt'l"'~ ~l!t·h l i!Pit:-,tion ,H, :."('T':!'I't.i t ii."'il ~-
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Cc!n !}·~ :;I:'J\·::1 t1) b-:.: !Jc:t~:f:d or: "!~t.:atr~ ucli.on," it 'Yiil.'. ho1·1': 
·Jntttt.·l.r;:.t UiHTiunltj. l·.lt:t·.nuql, thr..:r-t~ irj no Cils•.: L:HrJ in 
·lir~tinL~i :.)rt til!::. r.r.·ec:i:-.r.: t;oint, i.•.:dt.:rul COUl:tt; hi.tVf.: ~;r~ld 
thut.: \vht.;_·,..: SLdL': ~~t:iat•Jt.r_.s con.r ... t·ohcn~~i.vt:ly rc-~quicr: c..:.·o•Jrttit=:~ 
•-~.:, i ... rc·,.li(:,~ fc;: \·JC:!~:~..c! ~ils~ .. )sal, cpr:·rc:.tion of u pu:~lic :jr'lnitac·t 
l.J r: :·] f i 11 1 .. ; \1 i t i I l r. t r •:: " ~~ ~ ·1 f: ': c1 C t. l •"') n 11 '.:X r: m p t i 0 n t ·) t h tO:: • 

i'antitru~t l:~· .. ~~. E.'J•, LcJH Sanitati5>n, Inc. v. Lake City 
Sanitation, Inc., 76) ~.2d 51)· (8th Cir. 1985): Central Iowa 
Retu~;r..! ~> !~t·-:m, D~~s i1oi;:~5 r1~troeo1 itan Area Solid 
~"= !-; t e !\. :: ~~: n <.: ·.,- , ~ t: ·i c 1. r • 19 ~ 3 ) • 
- ·-

tlndE:r ~15.1-.282 of the Cod~, this County is c:uthori2er:l 
tu take certain ~ctio~s necess~ry for itself to provide for 
waste manage~ent facilities including the lease or purch~se 
of property, and, as noterl, §10-274 requires all localities 
in Virginia to develop solid waste management plans. The 
Gnabli~g legislation for Arlington and Alexandria to control 
the disp~sal of waste clearly establishes state action 
Drotection fro~ antitrust violations as to those two juris­
dictions, expressly recognizing that "[i]t has been the 
contir..uir.g policy of the Co~~onwealth to authorize each 
county, city or town to displace or limit competition in 
the area of garbage, trash, or refuse collection •••• " 
§15.1-28.01. He believe that this language, with other 
statutory law and administrati~e policies, supports the 
argument that landfill operation is properly "state action." 

c. Can the Countv exclude all debris landfills from 
all zcninq districts? 

The County prol:al:-ly cannot forbid all debris landfills. 
from all districts, if no reasonable plan for managing debris 
ha~ been ~dopted. We emphasize, however, that a complete ba~ 
on private landfills is probably l~gal, under the circumstance~ 
described in this memorandum. \·:hile the County can generally. 
exclude a variety of uses from all zoning districts and not 
run afoul of the zoning enabli~q le9islation or the equal 
protection or due process cl~uses of state and federal 
constitutions, waste disposal facilitie~ must be treated 
somewhat differently bee a use of th~ Naste ~1anagcment Act 

·mentioned above. §10-~74. ,. 

Virgini .. -=t localities iio not ,,i)pcar to hav0 the powi~l­
complctely to exc 1 ud~ all sc-1 id ,.,,,ste dispO!=;cJl \·J i thin their. 
bouncluri~..~~; or l'Y t.h<.:'ir citizen~, forth~ State &lppf~.1r!; to 
huve prc-0mptccl the f i~l\1 u t lt~ll~t as to the po\~cr to 
blln lundf ills cnt i t:-elv. l\-Jc note clsc\~here thut there is n 
strong arqumcnt thi.lt the Com:r.on\ •• ~alth h,,s pre-empted th~~ 
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r..:nti t·c:~ ,]rr.:c.l rJ( landfill rf.:qulntion, with the <!XCC:ptlcjn ot 

i~;suc~ of: lr;r:ution qn·.J~rnr-~d by lncul .land usc lc:a'.-1~). It ;,;,~~ 
r.etain«2d tho pO'-'I'.:r ultil!lately lo dcte:rmine \flhuthcr a pr.:r:;ora 
cJperat.;!s a facility (or the dir-;posc1l of solid wa;,te hy &:r~quirir. 
thclt a state pc::cmit hr.: obtuincd, and more importantly, th(: 
f\<.:t specifically rcquirF':S locnlitie~ to 11 be r<::spon~iblc for 
iffiplementation of a l0cal solid waste manag~ment plc1n which 
me~ts such sti::ndards as may be prescribed by the Depurtrnent 
[~f Waste Management]", unless and until the Govornor ~~kes 
them subject to a regiona~ solid waste management pl~n. This 
language is trac~cd in the current and proposed solid waste 
regulations. 

It would appear then, that the County could exclude 
private deb~is landfills from all zoning districts only if a 
public debris landfill were operated in order to "implement[] 
a local solid \tlaste management plan," or if another readily 
available debris fill (such as the one in Dumfries) can 
absorb the solid waste generated within Prince i·:ill ;_am. t:e 
recognize that some surrounding jurisdictions do not thewselves 
provide for debris landfills in their Zoninc:; Ordinances. tle 
frankly do not believe that their failure to plan for debris 
waste disposal satisfies the mandate of §10-274, and tnat 
they might be ordered to make other arrangements, ai least 
once the state has adopted proper landfill regulations. 

D. Can the County require that all debris generated 
in the County be dumped in a public d~bris landfill? 

No. In order to control a "waste stream", the Counti 
must be ahle to point to express legislation enabling it to 
exercise "flow control." This it does not have with respect 
to debris. The County can regulate businesses engaged in 
pickup and disposal of garbage, trash and refuse· CSlS.l-28.1), 
including delineation of service areas, li~itation of persons 
engaged in such service in any such servic-a area, and creation 
of one or more service areas, and regulation of rates. It 
may require most solid waste which would ordinarily go to a 
sanitary landfill to be deposited at a resource recovery 
facility. Section 15.1~28.03, however, specifically precludes 
the County from adopting an ordinance which re· .. ui res deli vc.ry 
of all or any portion of "construction debris to be di!;posc<l 
of in a landfill" (emphasis supplied), to waste ~isposat 
facilities located ·within or \'-'ithout the County, or ,.tt .:1ny 
other place other than that provided for the purpose. \\h ilc 
it cnn be c:1rqued that this exception \o/u::i only intenc~L''d to 
relate to delivery of refuse to resource recovery f;u:~ili.tic-~;, 
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thr.: t-~n·;i.;.;·: ·: tlp['f:r.&r·~; t:r) C0Vt:t· d~~l ivt::r'j to un'J ~r;l iu ... ,.- .. ··;LP 

cliGr .. o~~c::-1 t;Jci.lity. 

~·!itt.out flO\-/ cnnt.L·ol, a CrJur.t:t debris lc::tndfill me:.·/ 
n<.Jt lH.;· r.:co:1(:.mic..:r:tlly pcactical if it must cc,rnpr.:te \·lith· .. 
pri·.~-:-.t:e: l.Jr.1~il1.s. T!-:c ilbility to oLtain re:·.,·enuc.: t:.oncls at 
a r•::t".a:lonc.1ble rute: of interc:::st may also be affect~d b~causc: 
of th•-· r.::nt. ic ipat~d lov1cr levr~l of revenues when th~re arr.: 
~on::~t?titor-:;. Cor:lplcte c1n.:;w€:r to this must be subject to 
other expert an~lysis. 

V. THE SP r:C.IAL USE P r::nr-1IT 

~. Does the Doard retain power under the zoninq 
ordinance to regt.;late much of the landfilllng· t=·rocess, 
without regard to state reaulation? 

The answer to this i~ in substantial doubt. There 
is a strcng argu:nent that the State has entirely pre-empted 
the field of landfill regulation, particularly in view of 
the recent amendments to the law not only adopting the 
Waste Manage~ent Act, but also creating a Department of 
t·laste Hanagement and assigning to it duties 'ith respect to 
waste manage~ent generally (including hazardous waste 
facilities) formerly assigned to oth~r agencies. 

The present draft of proposed State regulations 
says that the localities have not been pre-empted, and th~t 
they may adopt more stringent regulation than that proposed.· 
by the Commonwealth. This, together with ~15.1-28.01 of 
the Code, provides argument that the Cou~ty retains sUbstantial 
land use power to requlate solid waste management, unless 
and until the Governor establishes regional programs that 
transcend local boundaries. \lhether this \·lould prevail 
cannot be determined at this point. 

If the state has pre-empted the regulatory arena, the 
County wo~ld be without power to requlate landfills which 
are subject to state permits, tiu.·ough the land use statutes. 
If not, then the County can do as much, or more, th~n the 
C:nmmon\o~ealth, through conditions r.ttached to a ~pe(.:i..~l us(.~ 
perr.1it. 'fhe County may, we .\-Jould ussert, ccnt;inue to 
reg ul~te thc.:"~c landfills \o~h ich nre net acidressed bv t:1e 
st.lte, sw:~h • .-~~ small· volume landfills. The prc-C'mi'>tion 
qu•"stion, ho\·;cver, '·Jill once itCJain r.!lisc its tH)ly h0.1"1. 



I I 

1~. r:Jn \olh.::!t h~a~;t::~ cnn thr:· _r_,-~unty r1r~ny cl c-~r..r·t: i;J 1 
r:XC,-•[Jtl!Jn r~t:!rr.lit r()C c:.t ri 1~t·,riH 1-:Jnd! i 11 '! 

'rh~ Zoninr; t;a:dine:ncc currently prrJ"Iid'.!S tJ:~t dr.:bri~: 
l:and(ills sh;'Jli L0 pt:rrnitterJ in thr~ 1\-l, t·1-l and t~/·~· 7.oninq 
districts ·t~ith a ~£H.!cial usc parmit. The purpor;r: r)~ ~;uch a 
pf:r:-mit, .:.s t:!c nod::d kno·..-~s, is to subject this usr: to qreatc:: 
gove::rnmen tal scrutiny in order to insure compl iant:a with 
suitnble :.tan<1C'lr~s designed to protect neighborinCJ f:roperti~s 
~nd the public, so that special u~es arc no more on~rous in 
thE::ir O!:Jer.at.ion than ar€- uses perrnittec'i by rioi;t in the 
district. 

Ho st:ec if ic criteria for eva! ua ting 1 oca tion of a 
landfill are included in our current ordinance, ho· .. 1cver. 
While the Beard has discretion in its determination to grant 
or deny a sp~cinl use permit, courts will review such 
decision with reference to the reasonableness of the standards 
and the rcl:tionship of the standards to the protection of 
the public.interest and the Board's case is made the strange~ 
by advance analysis of the dangers of landfills generally, 
and of landfills in particular locations. 

In all cases, denial of a special use permit must be 
grounded on legitimate factual bases which make the question 
whether the denial was properly "fairly debatable." It is 
impossible to articulate in advance all of the possible facts 
which might be ranged ag·ainst a challenge, but preservation 
of the Occcquan is clearly among the strongest. There is 
evidence that landfills present a greater potential risk to 
the environment than other uses in those 3reas. I ~r.derstand 
that Dr. '!'hornas Grizzard of the Occoquan ~·tonitoring Lab has 
stated that a debris landfill can be an environmen~allv safe 
operation in the watershed but~e Board could determi~e not 
to take the risks, and amend the ordinance requirements for 
a special use permit to provide that a pel·mi t may not be 
issued when the property is in The Occoquan l·4at~rshed. That 
decision would be entitled to the presumption of le~isl~tive 
validity. Eoard of Supervisors v. Southland Corpor~tion, 
297 S.E.2d 718 (1982), and subject to the 11 Usual".court 
challenges .as to its fairly debatable nature. In light of 
Dr. Grizzard'~ comments that, with ·appr-opriate s,"lfeCJll.:ll·ds 
th~re do<?s not nppear tv be an cnvi ronmcntal re-:H~c.1n f.or 
d<:~nvinq a landfill in the watershed, an application t\)r ,, 
p.t.~r!nit. \t~hich \loes not includP. Clpprnpriatc sufequar.:h~ f"nuld 
be denit:·d \·;·it:h a substantial chance of ~uccc~sf.ul d<"~t'll~~. 
'rhe mc:ttter is problematical if. illl f'xpert tcst-imrH1Y ir; t:\" 
the effect th1't the proposal will meet all cnvit"Pt1~t'r.tat 
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(Ill >~ct ~'Hi!i, (.HHJ th•.! :;t.·atr.;: D'.:fJi.:r.l!Tf'.:n': n( \;d~t"J.: ;.~,.:.~<acJ•·I..··:.t. 

l!i wi.l.lirtt.f I:') qt"'cJlit c1 p~rmLt for lar,dflll Of.'~l:"t!t'I·J~1~;. t·:~,il.•: 
uC.:Lth(:.~tic; cr..-!~,:jld;:rati,')r,s ,)re not in tLc; .. ,";t~lV.:~~ ~~:~ [·~;:~it.ivr·, 

th.::} C.:ln l:c urrJuC·u in r:upport. Impact of ~uch ~ .. n c•.:t.ivit:y 
')n r.c·arhy l(.:ar;, .. : u~;.::.; \·Jill al~o be iri'r~c.~rti&nt. 

Can the Co~~ prohibit t:hc rJ u:no i nq c f sol i•l \·,f.'!~; t~r:! 
fr.n:.t othet" ~ LJt~i!;dictic~s·: 

A. i:anninq all waste from oth~r 3tate~. 

~ ban o~ the import of dehris from other states i~ 
likely to violate the Ccffimerce Clause of the United States 
Constitution. There is no Virginia case la't·l, but a t1a r!•land 
court held in 19 84 that the banning by Charlt:s City County 
of disposal in public landfills under the cor.unet:.:-:e, e,;qual 
protection ~nd due proc~ss clauses was u~lawful, since the 
county was acting as a market participant in a la~dfill 
service market and, therefore, a concept kno~n as t~~ 
"dormant commerce clause" did not apply. Its decision 
appears to tur:1 on the fact that there \ver::~ t1tlh:r pt·ivate 
1 a nd f i 11 s ~ n the co un t y \·: ;1 i c h co ul d a c c e p t r... u t-o : -:.; tat(! 
garbage. County Commissloners .of CharlE:s Count': v. Stevens, 
473 A.2d 12 {1984). 

l'1ore significantly, the u.s. Supreme Court has struck 
do·t~n a Ne'tl Jersey law which prohibited the import o[ \·Faste 
from other states, as primarily protectionist an~ having 
rr.~1re than an i!4cidental e:fect on interst.;te co~~~rc~.":.. The 
Court held that the New Jersey law imp~~p~rly i~poRed on out­
of-st.Jte cor.unercial interest~ the full hurd('n of cons~rving 
the state's r~maining landfill space and isol~te~ New Jersey 
from the problem common to many by erecting a .barrier against 
the movement of interstate trade. City of Philadelt."\hi~ 
State of New Jersey, 437 u.s. 617, 57 L.~d~2d 475 (:978). 

D • 11 ann i n 'J \•." ~ s t e f rom o the r v i rq i n i a 1 oc tll i t i e!: • 

nesp i te our sense that such a bl!n M i9h t Lll i.l, a L'i1 n 
on cl'urnping from other counties and cities \voulll probably 
not violr:ltC' the .. dormant charact,·~r" of t.l'•~ Co:nmC't·cc Cl.:!LH~-:e, 
since that Cl.uuse onlv r0.latt-~~: tO the clu::~lC>ei.t.y :t) t•f·,1ul.·lt<.' 
int.erst.at'~ n0t intr~st~te Cl)C''w.':~rce. 'l'hc IJC\oJ \.'•:Jt'l' Cc,ur·t t.'f 
Appecd~ upfq.~].d ,1 tow'n rc•qul:lt:ion thcnt pruhihitl'd c:ll.C0pt~'PCf~ 
of t">ut-oE-~:OWt'l rc:~fusc .. 1t fc1<.:~i!itic5 li~E:~n!~~d hy th~ to\·:n.· 
The Court held that tltc.."' Commerce Cl .. '1u~'~ \"n•; nqt v\,,1 ·ltc'•f 
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v;l,l:Cr! t·.hf' pluinti((, a privatr~ op(~rt..&tor, was r:nt r~r:r1.:sqr..:·l in 
thr! ir.•pr"JL."tcltion of re(usr~ fcom out-of-:;tatr.!, ar,d tL•:rr.: w,· .. ~ 
no r.:vidcncc tl1at the regulation inhibited or di~crind n.1t•~d 
~1~inst out-of-~tatc garbage. Monroc-Livinq5ton ~anitarv 
L·:ir.dfi.ll-·J. •rown of Cc:,lcrlonia, 4!7 IJ.L;.2d 78, .;'~s5 U.Y.S.2d 
9 6 6 ( 1 ~ f~ 0 ) • 

VI I. -.;nAT IS THF. PROP(')SED STATE REGULATOf<Y ~CHF.f-1E? 

l\S -..u-~ h~ve beP.n at. pains to note, the County is 
mandated to d~vclop a local solid waste management plan, 
which may include public or private landfills, in or out 
of the jurisdiction, according to state regulatory guide­
lines. Sl0-274, Va. Code Ann. The state has moved with 
extraordinary slowness to respond to its duty to promulgate 
regulations under the predecessor statute to the foregoing, 
however, and despite the fact that they .should have been 
in place perhaps five years ago, they remain in draft 
for~. 3 !:1 May of last year, the Department of Health 
pUblished a Notice of Intended Regulatory Action with 
regard to the adoption of detailed solid waste manag~ment 
regs •. 1:16 Va. R. 1261-62, May 13, 1985. We assume that 
the Board of Waste Management and the Department will 
c0ntinue to march \-.rith these proposals. No final regula­
tions have yet been adopted, and meetings among state 
officials, private landfill associations, VACO and VML 
continue even now. The preliminary regulations, although 
they have some shortcomings, are generally detailed and 
well done. 

For all practical purposes, once these regulations 
go in to e f f ec t ( the proposed date of January 1 , 19 8 i , will 
almost certainly slip) no open dumping of any kind will be 
permitted in the Commonwealth, and virtually all landfills, 
past and future, will have to comply with detailed requla­
tions. 

3 EPA has developed guidelines for the development of. 
state re<Julator.y plans and the construction antl operation 
of landfills. 40 C.F.R. r~rts 255, 256, ~nd ~57, nnd it 
i~-; from these guidelines th.·lt Virginia hns J1lt'lVl"~d t<~ ac.h1pt 
~dequate controls on solid wnstc disposal suffi~icnt to 
11\("t?t the requirements of RCnJ\. 
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:.~ ·.c1:.:· .11 i l..~J:td~. ills •,Jill L1..: c.;t)'''-'t··::rl·hl t: .. : rt::p;l.,­
t .. ("'.J r. ::; , : tr I d c ( r t r~ i n 1 y a 11 <11: ~I r i :; u n d r-; c:J n i t a r y L~ ll' J ( L i 1 : ; ( J f 
;1;ay .• itJn i. ( iCiHlt "; t?:P. 4 !q>pl icant::; fr;r [ir:r-r:·.i!:si~.n'l t.:n 
(Jr)r:r.:tt..: ·l fi·ll r:,u:~t ~~atisfy local land ur-;~ t"'("!Uir:··.:ntt:nt:-; 
( ~·. 4 • 0 2 • 0 l { c > ( .-1 ) ) , ·=-• nd r,-; u~ t s u~m i t v~ ry rl eta i 1 <.:d , t. t·1o r.; t n q P 

,"! ;J : ... 1 i c ;.A '· i. o n : ·: ( ) r. ~:; i L j:_. c:. n d d c s i · r r1 .:1 p p r. o v iJ 1 • T ~, (; r (~ u r u 
u~ .. ,::;:c::ot i.H~'"l .~.r:.: de:~; i'Jrt controls ;.·,·h ich nrc des ignc.:!d to 
r.~r:e:vent cff-sit'.: poll 1Jtion o:= air a:1d t:ater, for c:<~r:1ple, 
an cxpr0~s pcohibition on placing solid wastes in, ~r 
pP.Ynittir.q t:1~rr: to infiltrate, :;tt·eams and other ~·Jrface 
ar.d gr0ur.d Hr:ttec supplies. ~~;5.01.03( [), 5.01.04(i ). Or:en 
air L urn ing is prohibited unless the \)P~ ra tor posr-;esses a 
prc~er p~r~it from the Air Pollution Control noard. 
§5.01.04(h). . 

The proposed regulations identify four principal 
types of landfill: sanitary, construction and demolition 
(debris), industrial waste, and inert waste. All hut inert 
fills (see note 4) must meet general requirements for land­
fills. C~bris landfills must m~ct those general requi~ements, 
all of the requirements for sanitary fills, and certain 
additional requirements for debris fills alone. ~5.03 et 
sea. These include provision of impermee!:le liners, -
(~5.02.CJ(h)), but unfortunately do not inclcde venting 
systems or gas monitoring programs required for sanitary 
landfills. ~5.03.03(b). 

The State is very concerned with closure of fills, 
and so it regulates closure plans carefully. !t also 
requires that, at the time of application, an applicant 
es"C.imate closure costs, and establish binding financial 
gu~rantecs to provide a certain fund with which thu state 
or lccal authorities may pay for proper closure if the 
op~r~tor fails or is unabla to do so. S3.17 !! ·sea. 

4 Some small volur·t~ landfills (genarally those nverac::i11g 
25 cubic yards of fill per day) \o~ill be exempt, as ,._.ill be 
"inert \</aste landfills" \</hich accept only rock, dirt, und 
brok~n asphaltic pavement. We disagree with this l~st 
e~:amption, on tl1e grounds that any lawful hole in the.• ectrth 
\-.rill or can become a d umpi nq ..:1 re,"'l for sub!:; tancPs other than 
those authot·ized, c:tnd because thl~~1e fills will not be" 
m~">nitorcd or inspected, th<~y Cl"Uld become prime• t.'lt~\ft:!ts t'o!': 
illcc:tal clumpinq. l:e h,:-,vc no \·Jay t"f knowing h0\·1 ~cri(lll~ i~ 
tl1l~ i.llr\qal dwnpinq pt·"'l"l~m in t!)e County nv\-1, but out· 
visceral sense is that it is .:1n increasingly s iqni f i"~"1nt 
prc~blcm. 
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'L'h(.:Cf-~ c.U."t: r<.:q Ul t:'f:i:IC:fl tf; in lt.,·: pCOfJOS(:d rr:'i ul td. ioru~ I 

'.-Jhich ... ,ould jJt:"OvirJe cl ~;imilur fund to:.· the: c,·,ntr•)l r .. t-

cjbc"l teme n t of fJO 11 u t. ion \Jh ic h ace urs c"l uri nq t.t. r~ ur: r. f u 1 11 f -:: 
and 0 p e r a t i o n o f t he E u c i 1 i t y , s uc h ~.: ~~ m u '/ : J e f u u n d i n H c H ;\ 
with re:-.;pe:ct to tt.<~ C>pc·L·c:..::.icn of ha?.:lrdous \·l.J:~tc.! fac:iliti<::~. 
Se~ 42 u.s.c. 6924(u)(6), -(t). There ure, us noted, 
provisions foe bon~ing and other guarantees for uhandoned 
facilities in the n~w t;aste r-1anaqcment r,ct, but no rcgul~:­
tions effectuating those provisions have been r:rcpc:~e:d.5 

. 
VI I I. CAN REVENGE BONDS BE tJSEn TO Pl-.Y THE CO!:T 

OF CO~~STRUCTING !.-. C,OUNTY-Ol-:NCD F~.CILI'l'Y? 

Yes. As previously indicated, the County is authori=ed 
pursuant to §15.1-282 of the Code to operate 11 Solid waste 
management facilities," which encompasses debris landfills. 
The definition of "sanitary landfill" in §10-264 of the 
Code, whic~· ernpo·.vers the Department of \\aste ~·1anaC)ement to 
regulate solid \.Jaste, is broad enough to include debris 
landfills. 

The Attorney General has frequ~ntly held that counties 
may issue revenue bonds without referendum, and they ~ay ba 
used for the foregoing purposes. · 

The Service Authority has been empowered hy the Goard 
pursuant to §15.1-1250 of the Code to construct and operate 
a "garbage and refuse collection and disposal systerr.,u 
which provision also includes debris landfill. Pursuant 
to Sl5.1-1250(g), the Service Authority may issue revenue 
bonds to pay all or a part of the cost of such system. 

tlhile revenue bond!; may be legally possible, ~··~ do 
not know whether the market would purch~se them, or at what 
rates. 

5 We should add the important information that on June 3, 
1986, the Circuit Court of King and Queen County invalidated 
a state-granted landfill permit, on the grounds that the 
Board of Health had failed to adopt regulatit.,ns un,lc~r tbt~. 
Solid tv as te r1anagcmen t Act·~ dc~p i tc hav inCJ l>cc n in~ t ruct t"'d 
to do so by the GP.n<?rnl .1\n:;cmbly scvc·n yc'"1t-s t'c:tr.t i.cr. 
This dec is ion wi 11 1 ike l y he ~ppcal cd, but it t i~ t·o\"S in to 
question the st.:ttu~ ""'[ .:tl"l cuct~':'nt permits, tlnd .11.1 pendin':T 
applications, includinq those in ftrincc \Villi-:1m. 

71 



i •• 

'!'his que!:;tic.Jn i:::; best ndclrc'!::;sed by the PlQraninq Of(ic:c.: 
anri n.;:purt.:~.,_.nt of Public \I(Jrks. t:c r.tu~t note, hvW(:V~·r, that 
the Co ur: t'l 's .:::, i 1 i. t~l to all Ovl or rr!'J ul ~ tl~ on-sit~.: d u;nr; i ng 
may be affect~~ if the proposed solid waste regul~tions drc 
adopted. 

We note only that,,as land us~ matters, the County 
ccln enlarge en-site dumpinrj permission, and can (_ncouraqe 
open-air burning v:i.thin stat~ lat.ol requir~1r.et:'lts. !-.n~' 
liberalization of open air burning rules would, of course, 
require the consent of the State Air Pollution Control 
Board, for the County is authorized to adopt only rcq~lations 
which are more strict than state law, and even those require 
the expre3s concurrence of the Air Pollution Control Doard. 

Curtaently, the mc-st significant cli(ferencr~ bc:t\·lf~cn 

the County's local ordinances and state air pollution 
regulations is that we ~andate a distancP of 750 feet 
between burning and an occupied dwellinq, and the State 
would require but 500 feet, and permits some exceptions. 

We add, too, that Air Pollution Control Board staff 
believes that all builders in Prince William who can use 
air curtain devices are doing so. 

cc: Robert s. Noe, Jr. 
Connie Bc;.wc urn 
Dan Lycan 
Roger Snyder 
Virginia Department of Health 
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Iraltl•lr! .. n ut 1.1 z,.,,.,,.(_. 'lf~Xl fu;.cndr:aunt tr.J i'r•,rut :r 
i'rlvut':ly i,f,t.:z:c:atet1 Det•rb.J I.c.ant:JflllCJ 

\tldEREA~, 1.lle l'r 1nce Wtlllar.u Doord of Coun t.y 
Supervtsors 1a de:d1co ted to the protectl.ng tne heal tt1, cafoty 
and C]uner.a~ we.l.!are of t.ne people Wh1lc encouragJ.ng tlle 
duvelopr.cnt of a cunv~n1(~nt and att.r8Ct.1vo cummun1ty; cHad 

WHEF~F.A!;, per 10C1l.C char.gcs to County Codas • ordl.nancec 
and rcrJula tlcr&& are nec~saary to 1aeet. t.h1s goal; and 

\i:;CkEAS, t.h,~ pron1b1t1ora of pr.1vately op~rat.t:d ac:brl.a 
landfl.J.la 1'1 1n turt.herr:nce ,of t.n1s goal; and 

~·;HER.EAS, Suct.l.on 700.10( 1) of tiUt Prl.nce •. \'IJ.lllac: 
County Zor£1ng Ordl.nance prov1des for the Board of County 
Supervl.sors t~ l.n1t1ate, by resolutl.on, text amendcen~ to the 
ZonJ.ng Ord~nance; 

. 't. i ••. ' : ' s. 

~0\11, THEREFORE, e~ IT RESOLVED that Ule Prl.nce ~·:tll.lam 

Boar :a of Coun t.y Superv l.sors docs hereby l.nl. tJ.a t.e a :onl.nl) ~e;<t. 

dmenoment. whl.Cll would prohl.01t t.lle operation of privately ownud 
aebr~s landf~lls; and 

3!: rr FURTHER RE.30LVED ~l'la ~ UU.s proposed t.t!:.:t 
amendoenc be consJ.dered by.tne Planning Off1ce and Plann1ng 
Comm.tssl.on ~n a tJ.mely fasttJ.on; and. 

BE IT ~JRTHER RESOLVED ~hat ln1~1atlon of tb1s t.exe 
11mendment snould noe bo construed as ~ent.a~l.ve approva~·. 

/~i 
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Rugt.•r W. Sn.)'dl•r 
l>m:ctor 

( 

COUNTY C)F Pf{INCE WILLIAM 
I ( I tt II II \ ( . I Ill r It• • ( I I • r t I • , II .. • • \ \' I ; I I .II " 

1
.. II ....... ' .! .. I' , ~ . ' : ., : I 

ri'll.IJ I h '·" h1 ~.1.-tr" "~I I i'•1 s 

To: Councy Exocutlve Date: June 26, 1986 

From: P~annl.ng Dl.rect.or P{U,S" Subject: Zon1ng Text 
Amendment. 

Rout.~ng: Deputy County Execu~ve - Bawcum 

: .• \ ...• i .. • 

• " I I! I 

AGENDA BOARD OF COUNT~ SUPERVISORS JULY 8, 1986 

TITLE: Zoning Text. Amendments. 

ISSUE: \'lne ther co amend the cext of t.ne Zonl.ng Ord1nanee to 
proh1b1t pr1va~e~y operated debr1s landfl.l~s. 

RECOMMENDATION: Adopt. resolut.~on of 1ntent. to amend tne Zon~ng Ordinance. 

FISCAL IMPLICA'4ION: Not appl~cab~e. 

BACKGROUND: See a~t.acbed Staff Report.. 

STAFF: Zon1ng Adml.nl.st.rat.or 

PRESENTATION TIME: 10 Ml.nutes 

DOCUMENTATION ATTACHED 
A. Proposed Resolut.1on 
B. Staff Report. 
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l~u~~cr \V Snyde:r 
lJan:<.:tur 

( 

I ( 111111::-· ( , ...... j •• I IIIII• ,.,, .... ·;,;: ••• , ••. ;,,,.,1(1:, • • ': j'l~ .,:···· 

li'll I) H~' f•h Ul ~·l•ll•t '' d li'11; 

. : :, ... :. ·' 
II I :: . 

June ~~. J.9iJ(, 

Zonlng Text Amencmen~ - Proh~cltlon of Pr~vately Owned Debr1s Landfl.llc 

DACt~GROUND 

In June of 1986, Supervisor Guiffre of the Ga1nesv1l.le D1str1ct d1rect.ed the 
staff as part of Directive 186-97 to prepare a draft zonl.ng ~ext amend~ent to 
de~ete prov1s1ons for privately o~ned debrl.s landf111s. 

Under current County regulatl.ons. pr.1vately owned debr1s · landfl.l.ls a:e 
perm11:.t.ed 1.0 tho A-1, M-1 and M/T zoning d1str1cts w1th a speclal uoe permit. 
Publicly atined landfills of any ty~e, el.tner sanitary or debris are permitted 
.1n all zonl.ng d.1str1ct.s upon a 456 Rev1ew by tne Plann1ng CoCCl1ss1on and 
approval of a site plan. 

Based on Supervisor Gu~ffre's directive, ~e staff nas drafted proposec 
language t.h.at ·~ould prohit:1t t.ne .;·rl.vate operation of debris landt1lls in the· 
A-1, M-~ and M/T zoning d1str1cts. A copy of tnese amendments are con~alned 1~ 
Append1x .. A". 

PROPOSAL OVERVIEW 

The staff nas rev1ewed this 1ssue and nas concluded that debr1a landf1.l.1 
fac1l.~t1es wnen mainta~ned 1n accordance w1eh appl~cable regulatl.ons concern1ng 
~he des1gn, cons~uction and operat1on of such a fac1l~ty can be safely 
operated. However, landfl.lll.ng ~"lat 1s no~ properly regulated and mon1tored 
can produce on and off-sl.te po~lut.1&.')n problema sucn as leachate from tne. s1te· 
J.nto ground and surface waters and a~r pollution result~ng from fl.res. The 
on-goJ.ng control of any landf1l.l sl.te 1s the most cruc1al factor contrlbut1ng. 
to 1ts safe operat1.on. The staff, after exam1nat1on of the 1ssuea involved and 
the oxper1encea o~ other jur1.sd1ctiono. 1s of tne op1n1on tna t the degree of 
con~ro.l Utat t.he County may exercise over its own fac111t1es 1s suff1c1ently 
greater ~an that wh1Ch 1S l1.kely at a pr1vately operated landfl.ll, t.hLlt t.ne 
staff endorses the prohib1.t1on of privately owned debris landfllls. 

IMPACT 

The adoption of the proposed amenc~ent would nave the follow1ng l~pact. 

• Pronlb1t the operatlon ot an)• privately owned <le~rls lc.lndtl.ll ln. the 
County. 

RECOM .. 1ENOATION 
75 

Adopt a reaolu~lon of lntcnt to amend tne 1:on1ng Ordln4ncu. 
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f~ftEI~n4)e-~e--!.tte-.Beers-of-6~perv~eera..-

+t+-svery-*e"df~**-eftaiz-&e-eae;eee-~o-eaeft-eda~e~enei-~e~~*a~~ft~ 

aa-aay-~-esep~es-~-'tfte-Beera-of-S~pe~¥~so•ev--~tte-Bea•a-msy-•t•~~ 

~~e-~ype-of-~ee•i:a-ene-ma~e•~e!s-~e-~-depoe~~ed-ane-mar-r~~·•e-e 

de~ree-e£-eo~%-eompse~~en-adeqtte~e-~o-eapper~-~*e~me~e-~ee-o~-~fte 
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oQiTtd +~:;t+·-e'f-~ft~el-tftGf!~e ~ ... 

--~o+-Bee~~e-~ane~~%2;-aae;ee~-~o-~e-e~ande~ee-ee~-for~ft-~n-s~e~~on 

o92T~d~2;+-ef-~~~O-€ftctp~ery 

APPROVED AS TO 'ORM 
CO&JNTY ~RNEY 
\~r'-;. . _;"t, 
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•-t /f' i.: X·l: .J.JJ.'j ;;, ]'JHC, 

1 · . .-c_r ll t~ r r·~·.! t. in .J 
H~s. No. U6-

RFP fOR PROFESS!ONal\L SJ=;HVICES 'lU IDENTIF.l DEORIS IJ\NDFII ... f.~ 
SITES At..ID PREPAHE FINA~CIAL ANALYSIS 

lila I ERE.AS, dcbt"i c .• t~{ J h1=~~~~~~ i ~~ ·.~he devP.lcprrent an:l 
construction prOCC::iS in Prince William County; aoo 

WdEREAS, this debris must be pr~rly disJ;nsed: _aro 

WiEREAS, the Board of County Suparvisors is interested in 
pursui"3 a publicly a..med ani operated debris landfill(s); an:1 

WHEREAS, a detailed investigation of specific sites and a 
re:.Jiew of the projected capital ard q?eratirg ccsts is needed to 
develop an Lmplementation schedule Dbr a publicly owned debris 
larrlfill~ 

WHEREAS, the Ferson or fiDns perfotmin:J such ....ork must 
r.:cssess a high degree of transplrtation, environnental, geological 
ard related expertise in order to perfotm the necessarJ analysis, 
which expertise supercedes cost as a primary consideration in 
contractirg for such w::>rk, an:t 1 therefore, proOJranent by canpetitive 
sealed biddirg is neither practicable nor fiscally a:lvantage01s to 
the public. 

NCW 1 THEREFORE, BE IT REOOLVED that the Board of Coonty 
Supervirors does hereby authorize staff to ~epare an RFP for 
professional services with the following focus: 

1. Identify s~cific p3rcels suitable for debris landfill 
in the followi~ location: 

a. All of Prince Willian County 1 ..o&:. 

b. Prince William County; excludin;:r the 
Occoquan Resez:voi r, o~ 

c- Weste-rn· Prince Willi am· County 

2. Prepare a detailed financial analysis of the capital 
arrl o~ratirg costs for a debris landfill aro identify financing 
alternatives for the capital expenditures. 



BE: I'r fURTHEH HE~DL:Jr·.D t_r •. lt th~ noi.ird of Cf'.JJnt:y Sup!rVi:·~Jr:; 

does here~/ appropriat~ $40,000 fcnn t.ts Em::!riJCnCJ Rt?serve for such 
prOOJrement. 

VOTE 
Ayes: 
Nays: 
Al:sent fran Vote: 
Absent from Meeting: 

For infoanation: 

CERl'IFIID CDPY: 
----~C~l-e~r.k~to--~th~e~Boa~-r~d-------



M.:artin E. Cr.lh&m 
Oarcc.:tor 

I 

COUNTY OF PI{INCE WILLIA:Vf 
I C.otmty Cumplt~~ (..,u,t. ;,un•.l' \VIII:.un. Vu•~•"•"' :!:!l'i:! 'J::Il 

("iCiJJ JJ«;.!,•JiiO ~.h·tru (,~···iiU] 

Nove:nber 25, 1965 

TO: Michael R. Congleton 
ZOning Administracor 

FROM: Nimet R. El Alaily 
Chief, Plan Re'Jiew Branch 

RE: Debris Disposal 

I\' , .•• i: ~ . :. # : il. \ : I\ ) '~ 

In answer to your letter of October 29, 1985, in which you request our 
opinion whether the Zoning Ordinance should be amended to allow certain 
types of debris to be buried during development of sites, we have oo 
objection to the burial of tree stumps, logs, and brush, as long as the 
burial location is well identified. It is, however, very camcn that paint, 
insulation material, and ocher debris are discarded during individual home 
construction. 'lbis type of material may be harmful and should oot be 
approved. 'Ihus \tklen amending the Ordinance, items allowed to be buried nust 
be well specified. 

Should you have any further questions, please call. 

NRE: maf/R-2 

.,SO 
RECEIVEr 

NOV2 51985 
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!:IJfi,J!-:CT~ lr,lt: .. a• .... u c1f a ~:c.talra·J ·:c·.xt .\ .. -· .. rarlt•!tat ceratl i••u.l•;;1 ..Jta:J 

'~fltiHlfll'.'\.1(•1& .. ::l&fa'Jut:'h; ."~;.ut .. Jt!l /,:~.t!tadl.oC:Iat t 1 .1 Ptv'.lldC: !t.J!. 

(Jca- •1.1 (.. t: : •co L r l r.. ; 'U.ij •<HH1l. ,'\ c t: u:..o 

~lllJ:HF.J\S. trac Pr1nc~ \'11l.l1am Hoard of County 
Supervlsorc 1a cJeCJ1c .. 'l t.c'J to Ulc prot.cc~ln'3 ~he health, oafe~y 
ond general welfare ot the people wh11e encourag~n~ ~.c 

tJevolopoen~ ot a co:avcnl.c:nt and at.tract1VtJ communl.~y; ancJ 

WHf.!H~I.ti, IJerlc<.!lc changes t.o County Coaes, ord.1.nanccc 
and regulat1ons are nec~cGary to Qeet. thlG goa~; and· 

WHEREAS, tnc ;nH:nor .1.za tlon of cn-s1 ~e debr 1a d1sposa 1 
areaa 13 1n turtheranGe of thls goal; and 

\tlil!::REAS, S'ect.lon 700.10( 1) of Ule Pr1nce W1111am 
County Zon1ng Ordinance provides for t.ne Board of ~ounty 
Superv1sors to 1n1t1at.e, by resol~~~on, ~ext amendments to the 
Zonlng Ord1r.dnce; 

\·IUEREAS, Sect.~ on lJl. 00 of t.ne Des1gn and Const.ruct1on 
Standards 1-lcanual provldes for ene Board of County Supervtacrs to 
1n1t1a~e. by resolution, text aoendment.s to the Des1gn and 
Construction S~andards Manual; 

N0\-1, THEREFCRE, BE IT RESOLVED t.ha t the Pr1nce \-ll.l~1aCl 

Soard of Count.y s~pervtsors does here~y 1n1t1ate zon1n9 text 
amendments and Deslgn' ana Construct.1cn Standards Manual 
amendments \lhlch wou~d prov1de for tne use of on-sl.te debr1s 
d1sposal areas 1n all zonl.ng d1str1cts; and 

BE IT FURTHER RESOLVED that these proposed text 
amendmen~s be constdered by the Plannl.ng Cffl.ce and Planning 
Co~l.&sl.on 1n a t1me1y fasnl.on; and 

BE IT FURTHER RESOLVED tnat 1nlt1atl.On of these text 
amendments should not be construed as tentat.1.ve approval. 

/N7 

.... , r ·.; 



Rngl·r W. Snydc:r 
Director 

( 

COUNTY OF Pf\INC~I~ WILLIAM 
I ( nuntv (. CllllJ•Ie·. \ • fill I i'rtll• •. ·.• •• u ....... '.II ,:IIIIo) :• :'I'•.! .,,.,,I 

(7lJ ~) llC, Mi \II ~:, It•• 11 ~1·1 ,',; ~ 

To: County Execut1ve Dat.e: June 26, 1986 

I ·r •• •• • .•·. 1 • 

t •II :r 1 

From: Plann~ng O~rector 
~~~!(;· 

Subject: Zon~ng Tex~ Acendments and 
Dea~gn and Cona~ruct1on 
Stanoards Manua~ Amendments 

Rout~ng: Deput.y County Execut~ve - Bawcum 

AGENDA BOARD OF COUNT~ SUPERVISORS JULY 8, 1986 

TITLE: Zon1ng Text Aoendments ana Des1gn and Cona~ructton . 
Standards M~nua~ Amendments. 

ISSUE: \·:hetller to ar:.end the text of the Zon1ng Ord~nance ana 
Des~gn and Cons~uction Standards Manual to prov1de for 
on-s~t.e debr~s disposal areas. 

RECOMMENDATION: Do not adopt resolut~ons of 1nten~ to amend the Zon~ng 
Ordinance and Des~gn and Cons~uct1on Standards Hanua~. 

FISCAL IMPLICATION: Not appl1cable. 

BACKGROUND: See attached Staff Report. 

STAFF: Zon~ng Adm~n1strator 

PRESENTATION TIME: 10 M1nutes 

DOCUMENTATION ATTACHED 

/N7 

A. Proposed Resolut1on 
s. Staff Repor~ 



Mvtia E. Crahu 
Director 

( 

< :( >MMflNWf".J, I.TI f uf VIM.(,INIA 

C()UNTY C)F PRINC:r: WII.J .. I,\l\11 

November 4, 1985 

TO: 

FROM: 

RE: 

Michael R. Congleton 
Zoning Administrator 

John E 1 der (\, ~ 
Soi 1 Scient~t 
Debris Disposal 

1 H .'.f· r 1,, .• ,,~-:·.r 
.\n·.u:;r .1 :c.\·i h }~; 

As per your request the following comments are made regarding the disposal 
of organic debris by on-site burial. 

Any organic material, including tree parts (li~bs, roots, stu~~s, etc.), 
is subject to decomposition with time. Where stored in pits on-site, the 
decomposing materials cause an underground void and as the void srows·larger~ 
the cover material collapses tendin~ to fill that void and leaving J sink 
hole in the la\-Jn. This commonly happens after· the la•.·m is · .. 1ell established 
and shrubs and trees planted. To repair such a condition is aggr~vating 
and expensive for the home owner and in some cases the neighbo~ing properties. 
I have investigated about a dozen sink holes in lawns, all caused by disposal 
pits, in the past t\oJO years. These pits have ranged from about 2 to 8 years 
old, and are from about 6 to 10 feet deep. 

Once permitted, the control of what goes into the pit is almost ;~possible. 
With some of today's chemicals it takes vet·y small quantities to conta~inatc 
ground-water sources as well as surficial waters. 

In seasonally wet soils, on which many home sites are placed in Prince 
William County, the organic ooze from decomposing materials can be most 
ugly and also may impart foul odors. 

It is my opinion that burial of any waste products on home-site p•·operti~s 
creates mare prob 1 ems for the home O\·Jner than it so 1 ves for the bu i 1 dc.-rs. 
I would further suggest that all possible recycling processes be inve~tigJted 
for the disposal of all such tree parts. In this area there is a con~;t..1nt 
need for woody mulch materials for basal plantings a•·ound hom~ und l~n·m 
areas. There may be an economical m~ans of processing these pJrt~ for such 
use or other similJr uses. 

JE:st 
File: 500, 600.1 RECEIVED·~ 

NOV 5 1'JB5 
_... • w .. _.. ... ...__ ....... 
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COUNTY OF PI<INCE WILLIAM 
1 Cm.mty Ctuup!t•' \ >.mrt. P: IUft.• .,...,.,Ji •• Hn, '.';rgs:u.a .:..: ! ·,z 

(703) JJS.I,UOO ~t!tru tJJ 1·1 ;'li S 

November 19, 1985 

TO: Zoning Administrator 

-FROr1: Fire and Rescue Service Director 

SUBJECT: Zoning Memorandum Dated 10/29/85 - Debris Disposal 

Based on our review there are no specific concerns for the individual home 
builder. However, debris disposal activities associated with subdivision 
development may pose problems: number of disposal sites, quantity of 
debris, quality controls, and etc. 

There have been numerous fires at debris disposal sites: Dale City, 
Yorkshire, and Woodbridge. Thes.e incidents can very quickly exceed the 
resources of this department as evidenced by the fire at Ray's Landfill in 
the spring of 1985. 

The Fire and Rescue Service, therefore, would recommend no change to the 
Zoning text. 

SELBY C. JACOBS 

6800 

f ---~ --·· .... : . . .... -. ... . . .. . 
.. • • • • • 1 ,. ~ 

.... -., ............... _..,_ •• fl .,.,... 

NOV221985 
:·· ...•..... ·~, 

. . . 
.... • •l1 



In Coooerataon wltft tfte 

Stat• Deoattm•nt of Heenft 

TQ: 

FF:Ot·l: 

SUE<JECT: 

The 
Or-dinance 
clearing 
material. 

F:EAS'JNS 

( 

COMMON~VEflLTl-I of VIRGINIA 

Prince Willia111. Health District 
9301 LEE AVENUE 

MANASSAS, VIRGINIA 221 1 o.s: :7 

SERVING. 
CITV OF MANASSAS 
CITV OF MANASSAS PARK 
PRINCE WILLIAM COUNTY 

TELEPHONE: ll5·6JOQ 
ENVIRONMENTAL HE.A&.TH: 33$-6. 

Michael R. Congleton~· Zoning f:.dministr-ator 
F•l ann i ng Of;: i c:= 
Pr-ince William Coun~y 

J. E. Fl ol-anc::. ~1. C•. !' H~:al th Di re:::tor- f 
Prine~ William H~alth OLEtrict 

Oebri: Dis=os.:t.l 

Health 
NOT be 

debris!' 

Deoartme~t st~~n~l~ 

amer.dec t~ allcw·fo~ 

e.g. st:-~mcs. 1 c:;s. 

r--=-=·~m.~e:.ds tMe 
cn-~ite burlal 
l:or-t..~=h~ limbs 

:on inc; 
o·f lcnc 

and rcct 

1. Once leqali:ed~ there is n= wav tc cc~tr~l m~terial: diepo~~d 
o-f in the pit~ e::tent of the ~it. nt..~mt:~:-- of pits. location of 
pits cr any other param~ter o~ th~ pra~ti:e~ On wdoded lot~~ 
which are the on~s which generate such debris~ there is a 
t~emendous amount of comcetition for the cle~red areas. Far~ 

-far toe often the re~ult is encroachment into established 
drainfield sites or other :ep.:.1a·.:1ticn ccr.-tlic:t~ bett·.ta·=n buri~l 
pit= and well anc ~eptic sit~~. 

2. The= pits are often ,a,~Et!H:t:.c,'llly Ltndc::i.-.=-~le b·~c:n.n=~ uf c:c;p,.~­

ins!' seepage of organic co:e ar1d/or- th~ emi~::ion o·f c:\naerobic 
liquids and malodorcus gaz~~ •. ~~~~ro~~ ccmpl~int~ ~r~ loda~d 
which require? inve~tlg&:1t!.cn a•,.:J cc,n..:.:.:-~·~':..t!!:!"\tlv t!-:~ ne,.;:tdl•~~:: 

e~: pend l ture o-F man pc~t."~'-. 

::4 Tht: Ll~e of bLtr-':t'-i 119 I'~ t~~ b·.· bLti 1 ::.:,~r··~ ot ten 1 i mi ts fLttLla-eJ 

O\.'lln~rs =- ab i 1 it y tc fLu·· th.::r .dc'Vf.' 1 op l:l,c p•-c:'pes-t y. i . e. i ,-,r· 
puol!l garage!' Ol.ttbLtllt:Jinq Cl:'n•.::tru.=l:ion. v~······· ... ·~:t"n 

R.~G~.·. '-~. ~.L' 85 
NOV25 t9S5 



:~ 1 • •• ~I_,,. ! !.:.·:~.q I f:·!~C:\ 
L· ; . i _ . .. 1 ··- ! i i. •...: ;..; c '-· .:, l 
.:..: ! i Jc., . l . ~'ill: ~,.. l 9 (; ~ 

( ( 

4. o~c~ a bur-1~1 s:t~ i~ c~~ated. it~s too !at~. If it i~ ~~ 
c:.n in~~ppc·opr-ic:-.1::!· rlc.;c:e. onl'/ cor.~ic~t-ablo time ~~nd me~.:=·: c..:n 
r~~~~tablish tho ar~~ fer some ether use. No amcunt oi 
r-econs tJ-Llcti on c:.:•.n general· .. , r:=-~:.tc:tbl i ~h it as a s~oti c: 
f l C! l d S i ~: i.~ • 

5. The St~te Health Dep~rtment ~a~ Juri~dlc~ion in p~~mi~ti~g 
the oper~tion of sanitary l~ndfills in the Commcnwe~lth. 
The t~rm Sanitary Land~ill is defined under 3=:1-177. Code 
of V1rginia. wi1ic::, st.:,tas in s~~bst.anc:e "i1·:ans a. dispcsal 
f~cilitt for solid or ha:ardcu~ wasto. Solid wast~ !S 

defi~ed as g~rb~g~ r~fuse~ sludge. and cth~r disca~~~d 
mat~r1 al "ir;ClL~dlnc; so! 1d·~ 1 i quid. semi-sclld and gasa·.:,•.t';! 
m~t~ri~l wh1ch ~e~ults fr~m indu~trial commerci~l ~in~ng 
~,,d agr i Ct~tl tLtral cper :.'t 1 c:··· :--------. 

The Statt; Heel th Depc:u-tment thus perr.1i ts i n:s:;scts 
regulatas debris landfills regardl~s~ cf lccation or si:~ 
t ~ ~ ..,,. t1 a··" c: not r e 1 i n QLt i s h t; d t r. at d u t ., to t ~., e 1 ;j cal i tv a:: c: n c t 
a;r~e that a lcc~lit~ m~v ad~:t mer~ stringent ragulaticns. 

The b\.ti 1 del-: I."ICL~l d net save t i m~J b·v on-site bt..tr- i .:il Q f 
clearing debr-is. 

l. and: 

Att3ched fer ycur infcrmation is a c:ooy. Debr1s Landfill 
F-e•-mi t F'I''"Oc:~ss F'rccedur~s of t~a Stat~ Health :::·ep.:u-t:n£:~!1t. 

Even though the Stat~ He~lth Decartmen~ ma~ in scme cas~s 

pet-rnit. en-site bLtrial c-F the SLlbject deba-is!' the local he:!llth 
dep~rtment would still oppcse the pr~ctice for reason listed 
abcv~. 

We recogni:e that the need for a rel~ti~ely ~c~nnmic~l 
mc:t.f1cd oF dispos.;,l o~· this t·.:ce debs:-i: dr.es ~::ist. Iru~.:.· .. ·idL:.~l 
en-sit~ di$posal of bulk debris i~ net th~ most ~~~ir3zbl~ 

solution of this ~epartm~nt's perspectiv~. 

A recommendation mi;ht b~ a Ccunt~ ~ancticncd an~.·or 
cr.::~.:~r.:\t~d r::er;tr·.3l proc:~~::::ing/~ecl.:\r.1.:ttior. c~n~or t·li th c~l·/ nuni·n.!\1 
~~i.tbsur fac~ di =~c~a!. o-T= thot:e d~br-i s p.:trt:z \·1hi c:h c:o r.ct:. •.:uc::.:·-•·iih 
to ~roc~ssin~~ at the pl~~t $:te. 

,J~F: _i I~ 

('} t t: i\C h•~lC1 rl t 



( ,· 

-D~bri:; L;Jndfill P<~rrnj.t !1 roc.;c.:r:·~ -- -·--- ------

Application submitted to Richmond (site location, type of w~!:tc 
to be accepted, name, address) under Section 32.1-180 

Regional Consultant contacts applicant to arrange on-site meeting 
(discuss anticipated operation; note any potential problems) 

Applicant submits detailed description of.landfill to Richmond in 
triplicate (parameters include operation, geology, ground~.Nater 
protection) · 

1 copy sent to State Water Control 
Geologist for comments 

1 copy to Regional Solid & 
Hazard Waste Consultant for 
revie~-: 

Returned to Richmond for review by Technical Services Chief (Engineer); 
then review by Ken Chestnut (Enforcement Chief) for legality; then 
to Division Chief (Gilley) for signature. 

According to Ken Chestnut, locality may adopt local ordinance, but 
without local ordinance, Health Department involvement is limited to 
complaint investigation only. Follow-up handled by Richmond. 
State does not solicit local input during application processing, 
but sends copy of permit, when issued, to locality~ State fries to 
monitor landfills every six (6) weeks. Loudoun is in process of 
adopting ordinance; Fairfax has one already 

S? 
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COMtAONWEALTH rJf VIRGINlA 

COUNTY (.)f I'RINCE \VILLIAM 

L>anacl L Lyco1n 
Oirccvn Nove=ber 26, 1985 

TO: 

FROM: 

Hike Cungleton 
Zonin~ Administrator 
Office of Planning 

Thomas J. Smith, P.E. 
Chief, Engineering and 

Ser~ices Division 

RE: Debri5 Disposal: October 29, 1985 Metno 

Your referenced memo ~equested comments on the current definition of "debris 
landfill'', as defined in the Zoning Ordinance, in relation to section 611.02 
"Debris Disposal" of the current Design and Construction Standards ~-!anu•1l. 
Staff has reviewed this issue and offer the following comments: 

1. Debris burial on-site within a site/subdivision is not the optimu: 
solution for debris disposal. The optimum would be burial at an 
off-site, licensed and approved debris landfill or approved burning 
of the debris. Burial on-site leaves the possibility over a period 
of years for.settlemenc, sink-holes and underground fires to occur. 
After the developer has completed the work and left the site, future 
problems with the debris burial is left with the homeowners and/or. 
County. 

2. Apparently, the building communities' concern is the high cosc. 
involved in hauling and disposing of land cle~ring debris and 
stumps .to an approved debris landfill, and are requesting relief 
by allowing burial on site. 

In order to resolve this conflict, the following is recommended: 

1. Revise the definition of "debris landfill" in the Zonins Ordinance 
to only include debris burial of areas and/or volumes over ~ specific · 
amount. Limits on surface area, volume and dpeth should be considered 
as part of the definition. Disposal areas over a certain si~c, depth 
o~ volume would require a Special Use Permit as cur~ently required in 
the Zoning Ordinance. The size limit should be coordin~ted with any 
Stat~ He~lth Dep~rtment regulntions for debris l3ndfills. 

2. Revise Section 611.02 of the Design nnd Con~truction St;tnd3rd!1 H:tnu,tt 
to include stronger controls for burinl of stumps ancl land clenrinr, 
debris. The follo\Jing controls/revisions arc recomm.,.nd, .. d: 



\·!···: ., •. r : 't ,,r f 
::,,·;. l'='···r :!,(,, i'.l~~·, 

l'a~:·~ : ....... , 

(3) Limit!; uu the size,,( tiuch ;lt:f..=a:.. iu al:c:urd•HICI.: '..;i.lh ~li•Y 

r<.-•liuionr; to thu Jf!briu l.:in<.lfill dcfin.i.ti"n of ~:ur:ing ()ruin.&Ilt;l•. 

(b) Licit the number of such disposal areas in cnch development 
bused upon the size of the development. 

(c) Include uistu.nce from a dwelling unit as part of the standClrds. 

(d) The disposal area should be shewn nn the site or subdivision 
plan and a temporary easement provided. 

(e) The closure of the disposal area ·should be included in the 
p~rformance bond for the develop~ent. 

(f) An agreement or maintenance bond which will hold the developer 
responsible for'maintenance of the disposal Area (repair of 
settlement, sink holes, etc~) for a period of time after closure 
should be consi~ered. 

In a related, but separate ma~te~·, Section 301.12 (17) a-g of the Zoning Ordin4nce: 
states that the Director of Public Works will approve and inspect all debris 
landfills. This section was apparently writt:en when the Department of Public 
Works was responsible for approving development plans and providing inspections, 
and was never revised when the Department of Development Administration (DDA) 
was formed. Since DDA now approves and provides inspection of all development 
plans, the Director of Development Administration should be the approving 
and inspecting authority for these landfills. Public Works can review and 
provide guidance in these matters as requested .• 

cc: Director of Public Works 

TJS:nlb 
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COUNTY OI; PRil'JCE WILLIA:VI 
1 Cu•tr•rv (:wupl••-c (·111ut l'tlflfl' ;•,;~oito~m, \'u::;rt., :;~1'•:! 

(70.1) JJ';.I,f;tJIJ ~·~•·tru f'd 1-1 ;'IJJ 

I 
t~ r : r • • , ! , 

October 29, 1985 

TO: 

FROI·1: 

RE: 

N1met. E.l /\lu.lly, D~ptJrt.Qcnt of Development. ,\dm~n1strat1on 
Daniel ~yc~n. Direc~or of Public Works 
John E~der, Soil Scient..lst 
John l1cch4n, F.ea.!. t.h Oeparcen t.. 
S t.eve t-tac!sac1c, Coun t.y At;t-orney I 
Selby Jacobs, Oirect.or, F~re &. Rescue Service 

H1chael R. Congl_,t.on, Zon1ng Adm1n1st.rat.or jj~ 
Debris Disposal 

I I 

Curren't~y, tr.e Desian and Cons'truet:ion St.andards Nant:al, Sect.ion 611.02, Cebri~ 

Discosal, per~its tne burial cf land clear1ng decris or stumps on-si'te dur1ng 
'time of const.ruc~ion, under specific guidelines. As you are aware, tnis 
section of tr.e Oesian and Construe~icn St.ancards Manual was negated upon the 
adopt.ion of ~~e 1982 Zoning Ordinance which elassif1es any burial of debris, 
'tree stump, ~rush logs, limbs and roo~·ca~erial, cons~c~~on and/or demolicio~ 
ma~erl.a~ as a "C:ebris landfil~." Oebrl.s lanc!.fl.lls are cnl.y perc1.tted upon the 
issuance of a special use perci~ in the·A-1, Agricult=ural d1scr1c~. M-l, Heavy 
Indus~rial distr!ct, and M/T, Indust=:ial/Transportacion d1s~r1ct. 

This office has received numerous reques~ from individual home builders, as 
well as the Prince W1ll~am County Builders Association ~o permit ~e on-s1ce 
burial of t.ree st.ucps, logs and br~sh in connection w1Ch subd1.vision and/or 
~nd~vidual hoQe ccnst.:uct1on. The Builders Association has gone on record 
s~a'ting that this ~y~e of organic debris is the only type qf ma'ter1al tnae i~s 
meQbers need to dispose of on-sit.e. Al.l other material.s would be sene to the 
appropriate landfill operation. 

A~ this time, I would ask you ~o review Chis s1'tuation and provide this office 
wi'th your opinion as to whe'ther or not 'the def1nit.!on of "debris landfi~~~~ as 
cont.ained in ~e Zoning Ordinance, ~e amended to add 1anqua9e which exempts 
debris buri~l as spec1f~ed under 'the ter=s of Sec~1on 611.02 of the Oesicn and 
Cons t.ruct.ion S ~andards t-tanual. 

It; would be appr~c1a~ed if you '~ould forward your coemen~s 1:0 ~is office by 
November 22, 1985. If you have any ques~icns on 't~is ma't~er, p~e3se feel free 
t:o ca~.l me. 

/ZI\ 
91) 
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.. \:r.~nrJ !;t!Ctlt".lta 32-1.00.00 l>y clOCJlnr, tnf! follcw1n9 det"Ual.tlon: 

On-alee dlopoa.cal a~oa: /,n ar~4 used for Ulc bur1a~ of c:onoeruct1cra debr~s, 
s~umpa, root mater1al. refuae and wor~~an•s 11eeer generaeed by tne 
developmene of a proper~y. as regulaeed by Sece1on 32-201.10 ot Ul~~ 
Ordl.nance and Sece1on ull.02 of ene Des1gn and Construct1on Se.J.ndardo 
HanuAl. For 1:he purposes of t.nJ.s deflnJ.e..t.on, an on-sJ.te c!..t.sposal. erca 
shall noe 1ncludc ~nose debrls or san~tary lanaf1ll1ng operatJ.On3 
regulaecd ey L~e Commonwedlen of V1rg1n1a. 

Amend Sec~1on 32-201.10 by addlng ene $ollow1no lanouaoe: 

201..10 On-a~~o d~spoaa~ azoaa 

On-s1ea d1sposa~ areas, for tne ~ur1a~ of c:onaeructJ.on deDrl.s, stumps, roo~ 
ma~er1al, refuse and workcan's l~tter, generated Dy tne development of any s~ee 
cay be located on-s11:e, 1n all zon ng d1strl.cts, 1n ~ccordance w1tn ~~e 

regulat.l.ons of Seetl.on 6ll.02 of t. e Oesl.gn and Construct.l.on StanC:ards Manua~. 

Aoend Sectl.on 6~1. 00 of tne Desl.gn and Cons~ructl.on Standards Manual b•r 
de~et1n9 Sec~l.on 611.02 1n 1ts ent1re~y and subs~1tUtl.n9 tne follow1ng 
lanouage: 

Any s.1te used or .l.ntended to be used for an On-Sl.te D1spcsa~ Area, as. defl.nec. 
and regu~a~ed by Sec~.1ons 32-100.00 and 32-20l..~O of the Zon1ng Orca.nance, 
snal.~ be located and shown on cne prel.~1nary and f1nal sl.t.e p~an, su~l.V1Sl.on 

plan or s1te grad1ng plan for any development. Sl1Cll deCrl.s snau no~ be bu.rl.ed 
w1.1:h~n t.ne rJ.ght-of-way, parkl.ng az:eas, easeoenes, 1dent1f1ea swalcs clra1nl.ng 
more than ( 5) acres, floodpla1ns, and Cu.1ld1ng loc:a1:.1on. .Furtner:cre, suc:n 
dl.sposa~ areas shal~ noe be locaeed w1th1n tne a1stances snown below: 

Dral.nf1e~d Sl.te - 50 feet 
Sept.1e Tank - 20 feet 
'"~ater Well - SO feee 
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Jurae 26, l9t 

Zonlng Ordlnance dna Deslgn and Cono~ruc~lon S~anaards ManuaL AmendQon~s 

On-el.~e 01spoaa1 

BACKGROUND 

In May of 1986, ~he eoard of Coun~y Superv1sors d1rect.e~ the s~aft ~o prep~ 

the necessary text amend.oen ~s t.o peJ:.ED1.~ t.he on-s1 te dl.sposa~ of const.ructJ 
debrls aosocl.ated wlth developmenc. Under tne cerms of currenc Cou1 
regulations, ~ne on-sl te burtal of debrl.s of any land 1s prohl.bl.t.ed 1n c 
zon1ng d1strl.ct.s, e.xcept upon .1ssuance of a specl.al. use perm1c for a debJ 
1andfl.ll 1n the A-1, M-1 and M/~ zon1ng d~s~rl.cts. 

To this end, the staff r:as draf~ed proposed language wtu.ch would percu.~ 1 

on-sl.~e burial of debrl.s as a use by r1gh~ 1n all zoning d1s~1cts, curing tl 

of development. A copy of ~nat acendment 1.s conta1ned l.n Appendl.X "11 

On-go1ng developcent act1v1~y ~1tn1n ~he County has accentua~ed tbe neea fo~ 
safe ceans of dl.sposal for debrls cleared troQ deve~op1ng properties. 

In Oc~ober 1985, ~~e Plann1ng Office coord1nated a rav1ew of the curran~ debJ 
lanclf1ll reguJ.at.1ons between concerned Count.y agenc1es. Th1a revl.ew ,. 
prepared at the request of .:.ne deve.lopment commun1ty due t.0 an 1n~erpreUtl 
of zoning ordinance requ1re.ment.s that &tny buryl.ng of trees and/or construct.l 
scraps, regardless of quant1ty. constl.tut.ed a debr1s lan~fl.~l. Tne aJ.ternael 
offered for consl.derat.ion proposed al~ow1ng the buryl.ng of debrl.s genera·t 
w1~n sl.te development on the property where l.C orl.g1nated Without specl.aJ. t1 

review. The 1n-nouse con census was tna t thl.s proposa~ woul.d create numere 
smaJ.J.er debris landf11ls Whl.ch may be even core dl.ffl.cult to reguJ.at.e. 

Adverse l.mpacts cited by t.ne County agencl.es l.neluded ground set.~J.ement, sl 
noles, underground flres and grounawa cer con t.am1na t.ion. Correspondence wl 

· t.ne County agencies 1nvolvea are l.ncJ.uded as Appendl.x B·on tn1s reporc. 

PROPOSAL OVERVIEW 

These amcndmen t.s as proposed would perm1 c t.ne on-s1 ~e curl.al. of r.ons ~ruct:l 
debris dur1ng t:l.me of development .as a use by rlgnt, subject. to cert:~o~ 

nt.andards. 

92 



( 

ZTI\ and lle!iM ,\uaenc.lrottn t.:J 

(}n-o1te D1apoaal 
:; T/\Fr' Hl::PORT, J.uno 2(,, 1 'JOu 

IMPACT 

The adoption of tho proposed amendment would have the following impact. 

• ~rov1de an on-a1te debr1a d1spoaal area for developmen~. 

• Create the potent~al for adverse ~mpacta ~o the a~te ana adjacent 
properties ~n terms of ground settlement, s~nk holes, undergrouna f1rea and 
groundWater contamination. 

• Require the h1r1ng of add1t1onal 1nepect1on personnel t.o mon1tor f1lJ.1ng 
actiV1t1ea. 

RECOMMENDATION 

Do not adopt a resolution of 1ntent to amend the Zoning Ordl.nance, and Deal.gn 
and Conatruct1on Standard Manual. 

/ZS 
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lilt.: i·:aatc.J~l1Lalar:.t:t&t <..~L C:ullr;U:uc.:t.Lvh lJlLli<Jfltal. ,\~::utt 

WHCR~AU, the Prlnco Wllllam no~rd of Coun~y 
Cup~rv1~orn to a~dlc~~~d t~ the pro~ec~ih~ the neoltn, Gafoty 
and •Jenerc.1l welfaro of tno people wh~le cncuurag~ng Uac 
~cvalopQ~nt of a convcn1cn~ and attractlVu cornmuolty; ann 

·,·::n~JIE.\!;, pt.~rtodlc changeo to County Codeo, ordtnanc;:cs 
an.:J rcr_3ul.:l t.lonrJ .cu.·a ncceooar/ to meet ~n~o goal; and 

\-iHEEU::l\S, t!1e au~norlzatl.on of t11e operation of 
conot.ruct.1on c.t1spooal areas, although no't currently perm1t.tea, 
la in fur t.nerance of tlli s goal; and 

WriEREAS, Sect1on 700.10(1) of t.ne Prince Wlll~aa 
County Zon~ng Ord1nance ~rovtdes for tne Board of County 
Superv1eors to ~n~t.~~t.e, by resolut~on, text acendments to t.ne 
Zoning Ord1n~nce; 

~;H£l{EAS, Seceicn ~0~.00 of t.ne Desl.gn and Constz uc~1on 
Seanaarc:s ~tcanual prov1des for tno Board ot County Superv1~ors to 
l.nl.t1at.e, cy resolution, text amendments ~o tbe Design dna 
Constructlon St~nd4rds ~anual; 

NC-.·;, THEREFOR!::, EE IT RESOLVED tnat t.ne Pr1nce i0:l.ll1cc 
Bodrd of County Superv~sors does he~eby 1n1t~ate zon1ng text 
a~endment.s ~nd Des~gn and Cons~ruct~on Standdrds ~~nual 
amen~cnts Wh1ch would pro~1de for the use of on-sl.te 
construct1on d1sposal areas 1n all zon1ng dl.strl.cts; ana 

13£ !T FURTHER RESOLVED tnat t.~ece proposed text 
aoend~ents be consl.dered by tne Plannl.ng Offlcc wnd Pldnn~n9 
Comm1ss1on 1n a t1mely fash1on; and 

BE !~ FURTHER RESOLVED that l.nl.t~at.lon of tnese to~t 

amendments should not be construed as tentdtl.Ve approv~l. 
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To: County J.::xecut1ve Date: June 26, l98G 

; :· . 

Planning ~1r~ctor Subject: Zon~ng Text Amondmen~ una 
Deo1gn and Construct1on 
Standards Manual Amana:Doratu 

Routlng: Deputy County Execut1ve - Bawcum 

AGENDA BOARD OF cou::TY SUPERVISORS JULY 8, 1986 

TITLE: Zon~ng Text Acendmen~ and Des1gn and Cons~uct~on 
Standacds Manua~ Amendments. 

ISSUE: Wnether to a:end the text of the Zon~ng Ordinance ana 
Des1gn ana Const.ruct1on Standards Manual to prov~d~ for 
construct1on d1sposa~ areas. 

RECOMMENDATION: Adopt resolut1on of 1ntent. to amend tne Zon1ng Ord1nance 
and Oes1gn anc Construct.1on Standards Manual. 

FISCAL I~~LICATION: Not appl1cable. 

BACKGROUND: See attached Staff Report. 

STAFF: Zon~ng Adm1n1strator 

PRESENTATION TIHE: 10 M1nut.es 

DOCUMENTATION A1'T.I\CHED 
A. Proposed Reso~u~1on 
B. St.aff Repor~ 
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STAPP UEPORT 

'• • •' I 

Zonlraq Grdlnclnce and L~:alf)n tt.nd Conetruct.ton Standardo Manu"l Amendments -

Conatructlon D1spoeal Areas 

BACi:GHOUllO 

I • 

In ~Y of 1986, t.lle Hoard of County Supervisors directed · t.he staff to prepare 
the necessary text amendments to perml.t the on-sl.te d1ap~sal of conotruc~l.on 

debrls assoc1ated wlt.n development. Draft amene1ment.s have been prepared and 
are currently under consl.derat.ton by the Board of County Supervisors. As 
contdlncd !n the atatf report prepared on ~ese amendments, 1t was the 
recocQendatlon of Ule staff tnat unregulated on-sl.te debrl.s d.tsposal fac111t1es 
would not be ln the t>est lntereots of t.ne County as t.helr operatlon cou.L.~ 

produca a variety of adverse 1mpacts. 

However, the st.c.ff l.S a~so aware that due to on-gol.ng development dCtl.Vl.ty 
Wl.thln the County, an alt.ernat.~ve ~ethod of oons~ruct~on aebrl.s d~sposal, othe~ 

~han unregulated on-slt.e burial and tull scale pr1vate1y operated aecr1c 
.landf J..l.le should be consldered. Due to ·revlsed State regula t.tonG, .land!1li 
act1v1~1es of th1s ~ype Wl.th a dal.ly volume of ~ess t.han 41 cubic yards o£ 
material may ul t.1mately be ent.1rely exempted from State control and. ID4Y be 
solely regu~ated by tJ\e County, ~f at all. To t.n.ls end, tne s~aff has drafted 
proposed language wn1ch would perm1t tne on-aite bUr.1al of construction deor1s 
ln sca.ll quantl.ty as a spec1a·l. use perol.t 1n all zon.1ng·d1strl.~ts. A copy of 
these amendcen ts 1.s C\ln t.alned .1n Append1x "·'·" 

PROPOSAL OVERVIEW 

These amendments as proposed would perm1t the establishment of small scale- cn.­
and off-s1 te construction disposal areas upon t.he 1ssuance of a spec1a~ use 
perm.lt by tne Doard of County Superv1sors, 1n all zon1ng dl.strl.cts. These 
amendments con ta1n certc11n opera t1onal and J.oca tl.onal standards wh.1Ch must be 

met, 1n add1 t1on to any cond1 tlons 1mposed on the opera t1on by the Boclrct of 
County Supervisors. These standard cond1t1ons nave been 1n part carr1od over 
from current. County regulations for debr1s and san.ltary l&lndf1l.ls. Nev 
cond1t1ono include prov1s1ons for the actual a1stance 1n m11cs from whlch 
c1ebr1s mny be transported, sl::c of Ule area and amount of dt.-t"rl:1 depoo1t.ect 
e1.:1.1ly, c1nd tile pon t..lng of c:1 su1 tdble hl..,nd w1 th t.lle County to '.}u .. ,r&.~n tt!C! clUtltare, 
rt.HJtor.ltl.~n c:lllt.1 m.:t.tntcn .. ,ncc of t.hc tilte. 
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z·rA and lJr.::;M .Aa.or&<Jr.ann t:, 

Conotructlt.lfl IJluf,htH1l ,\r•·~tn 

STAf"F HJo;l•on·r, Jur.u 21,, L 'JIJ(J 

IMPACT 

( 

The adoptl.on of t.no propooed amendm\!nt would h4ve t.he follow1rag las~c~. 

• Prov1de for a me~hod of on and near site dJ.spoaal of cona~ruc~.1on c:!eb.rlo .. 

• Provide for Coun'ty arlproval and mon1~or1ng of debris disposal areao. 

• Reduce the anount of cross-County t.ruck . t.raff1c transporting cons~z uct1on 
debris. 

• Extend ~e lite of any ex1st.1n9 debris landf11~ located 1ft ~e area. 

• Require t.ne add 1 tJ.on of 
act1Vlt.1es. 

RECOMMENDATION 

1nspec t1on personnel to monl. tor dlspoaal. 

Adopt. a resolution ot l.nt.ent to amend t.he Zon1ng Ordlnance and Design ana 
Const.ruct.~on Standard Manual. 

9"7 
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Conotruct.lon Olopr.Jna.l A~uo: ''" c&rt.~l• Ulll!tJ l••t: t!at: t .. u:ldl '.•.t r;c,,.~.r.i:H f.l•,r: 

d(·f.Jrl.rs, •• t..•u·-:·'•• :.•,r•l •=~r•t•·r !.tl.l, rut t~l.u tall'J wot:•~rhou'tJ l1t.t.t!r "lt:l••:.c..a'.\.'.1 t.J}' 

u.c C,:·:,:J..:•r•:•.ullt '"L ., l~rro~f.~t::ty, tJU H:<JU.latu<.J tJy =-uct1r.,n J2-20J..~J(,~ u! Ual.H 
OrcJ l.tHlJ&C<a '"''''J : :t.:~ t ~uu f, ll. 02 of the I.Jeu tCJn t.U•d Co no t!:UC tl.on !; r • ..autJ1.1rtJn 

t-taraua.l.. f'<lr tla .. ; If.i.~JnJtl«:C of r.ta1o dl)f1nl.t1r.>n, 11 CCJnotructl.ou <JlnJ•Otial art.•c: 
oria.ll fl(ll: lrac.ltl··.A.:: ttaoc.o dot.:.rl.u ur n.lnl.tcl.r.y lundtl.l.llng Opf..:!:gtlon!.l 
rogu.l.~tc~ ~Y th~ Com~o~weal~h of V1r~1nl.d. 

Cona~uct~cn Dloposa~ Areas 

Conctructl.on a1~poe~1 areoa fo!: the burla.l of conotructl.on aebrls, otumpo, 
root mel ter la.l., refuce c1nCl workman • s .l1 t. ter, genera ted by ~he d&velop~c:nt ot c:ua) 
site, may be located 1n a.ll zon1ng dlst.rl.ct.s, upon approva~ of a spec1al use 
perm~~. prov1ded ~ne tollo~J.ng o1n1mum s~anddrds dre met. These cona1t1ons 
shall be deemed includetl 1n a apec1al use perm1t whe~her specLf1ca11y 
referenced tha~e1n cr not: 

(lJ On.ly cono~.r~·=t1on cebrl:J, stucps, root. m.a~erl.a~, refuse ana wor.kman' s 
l~ttt:r gr!n~:dtc<.J on the sl.te, or generat.ud wJ.t.hln a d1St.c!ncc of t:1:ee (3) roc.La 
mllcs, zt1Cll.l be our1ec! en t.!'le sJ.te. 

( 2) The cons~~·uctl.on d1oposal area shall be 11m1ted to sucn GL.ze and <kll.l>' 
waste volu::e c.~:; ca}' !:>C exempted by the Coomonweal.t.n of Vl.rgln!.a troc S~a~r: 
reg~lat1on as a landfl.ll of any k1nd. Untll the Coc=onwealth snall hdVO 
adop~ed such regu~d~l.ons, construc~lon d1sposal areas snall. be l.J.Ql.tcd to ~he 

disposal of not. more tnan 4.l cuo1c yards of f1ll per day, as a calendar week 
average. 

(3) No spec1dl use perml.t. for a cono~ruct.l.on d1sposal area sha~l ~ approved 
unless the dl~pos.al area hcls been approved by ~he D1rect.or of Puo11c ~:orku Wl. th 
respect to L~c ~Ult~~111~y ot ~c s1te for such use. 

(•lJ Every perml.t. tor a d1spoaa~ area shall be deeced to J.ncorporate as 
spec1f1c cond1tl.ons all o~her prov1s1ono of law relaced to such use. 

( 5) Upon complet.~on of opera ~1ons, ~he land shall be closea and .let~ 1n oucn 
a cond1t.1on and 1.n such a Gtclte thc1t lt can be usea for aevclopmcne of "ny uue 
pcrmJ.tt.cd 1n the dl.strl.ct 1n wn~ch such area 1s located 1.n accoraanc~ wJ.th tttu 

requtre:nen ~s of par~gr~lph ( t:..) hereof. Suf t1c1.ent ara1.nage l.mpro\•ccents uhc1ll 
be provJ.tl~d so as to p:event crca tl.on or occurrence of ,,a t.er poc-ket:J or 
~roa1on, dnd i.UCtl ~r~provemen t::.l ot1all ~ oo dcol.'.)nt!d t.na t. bOtn n..1 tur.sl .in\J ntorra 
W~ tcr lcaVt~~ the en tlre J,JrOpcrty .:tt the: 0~1,)1nal ·na t.Ur&l~ dr'"l~O,;i'.)C pOl!\ ts, tltl\1 

tht! .l£'Ca dra 1n~n0 t(l .. tny on~ po~n t 9~not lncreaDc.!d. 

( t; J E .xcc~pt. for J.t:l! ·r o\"crtcn r.fi n~c:t..•Dadry tor tho opera t1on of lt ,1.t :•:.''-"l::.l.t .u t~d • 

Otl lmprCIVcmen t::.l or :::;tl:UCtur~rl ot alO~' 1\.J.nd Llhall bu COnGtrUCt:e\.1 ln. Ot Upt..ln ,any 
<l.tnpon.al ctre.'l for a pe:1od ot' twt1nt.y (~lJ) yeclro atter the t1 .. itt! "t. tt•:ret:1.1:.hm 
l't tJlt! c11!'P'-'£J.:ll ... rtHl l.'('Cr .. lth.•n .:ln l~~~t11ltH1 h)o• tJ\e Olrc~"""t.Or '-'! r·:·- !'c•p.a: (llc'flt. 

ol f"'c..•V'-•Jupr.•c.•flt. J\c.1ttllral:~tr..tf.tl•ll, ~·tttl\.'lllt tht! pll\'f clf•J•~t'\",lL ''f fitco ;·1re•o·t,•r ···i 

I'UI'llt' \·l<'t·• •• ~ tUad tltc.' ··"'llln•.l .,dr:llutntt .. ahn·. N,, nuc·h ·•P!'I•J\",el : r, ... ~ l :•e• .:r.uarc•tl 

ttnlcHH1 lf1u •''f'Jlll<'dllf .lc"~·,,u:otr.atc.•n wlth :llalfl,·te•ut. t•·,·ftuL.·.•t t•\'L.!•·•a.•• th.at: 



:,J'k', ;,, & ,•: • I 

(a) Aray ruarrJuuJ P'"·l-t:t.sn~;tr•JC:tl(,ra "':ttl•:t:•t:fat wlll raot ,., t•·c:t lf••· 
4ppcarance or t.t.ruc.:tucal lntc•J.rlty CJt Ulo r~.r<J!JO(,<:<J lrt•l,r'JV<::il(!tat t".IC t.tt•J•:t•...ar•.:. 
and 

(O) Tho nat.uro end extent. ot corroo1on-produc1ncJ propcrtleo, the: 'Jcncr.2t.1ora 
und esc4pe of combuat.lule gaoeo and pot.ent.l.al f1ro ttazGrda ot t.he c.:otantltU«=tat. 
rn~ter1al, cono1der1ng 1ta state ot dccompoaltlon. ttuvc been prov1aed to.r 
adequately, and wl.Ll not crc:clt.O c1n unoa!e or hazardous condlt.ton 11& CJr arouraa 
any of sald proposed lmprovements. 

( 7) There shall be an annual 1ncpec~1on of each d1sposa.l area by tno Dlrc:ctcJr 
of Publlc \·larks and Sald Dlrector shcall make a· report ot nJ.s flnd1n~s to the 
Board of Superv1sors. 

(8) Every dl.sposal area stta.L.L oe subject t.o sucn addJ.tl~na.L re~ulatlono aa 
may be adopted cy t.ne Board of Supervl.sors el. tner as spec1t1c corad.t t.l.ons. of a 
spec~al use perml.t, or as general requl.reaents l.n the Des1gn c1na Cons~ruc~.ton 
Standards Manual. The Board may 11m1~ tne type of debrts and mat.ertals to be 

deposl.ted and may requ1re a degree of sol.l compac~1on adequate to su~port 
ultimate use of tne property l.n acccrddnce w1th tne adopted compr~nens~ve ~.lan. 

(9) Prior to tne establ1sncent of c1ny constructl.on a~spoaal art:Q, tch.: 

app~1can~ ohal~ provl.de to tne County a bond 1n sucn an aQount a~t~r~~nca ~Y 
the County to 1nsure closure, restoratton and matntenance of tnc s1~e. 
accordl.ng to :egu.Lat.lons set J:or~h l.n tne Destgn csna Const.ructton Standcsrat. 
f.tdnual. 

Amend Sectl.on 611.00 of the Des1gn and Cons truct.~on S t.andards t-tanual by 
dele~1ng Sec~1on 611.02 1n l.ts ent.trety and sub8t1tut.1ng t.he fo11ow1ng · 
language: 

611.02 

Any s1te used or 1ntended to be used as a Conotruct1on Disposal Area, as 
def1ned and regulated by Sec~1ons 32-.LOO.OO and 32-201.10 of tne Zon1n9 
Ordinance sha~l be located and shown on the pre11m1nary and f1nal sl.te pldn, 
subd1v1s1on plan or s~te gradl.ng plan for any developmen~. Sucn debr1s snall 
not be burled w1~n~n the rl.gh~-of-way, parking areas, easements, ldcnt.1t1ec 
swales dra1nlng more tnan (5) acres, floodplatns, and bulldl.ng locat1on. 
Furthermore, sucn area shall not no located w1thl.n ~he d1st.ances EHlO\·:n bc.:ll.lw. 

Dra1nt1eld Slte - 50 feet 
Septic Tank - 20 feet 
Water \iell - 50 feet 
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HI~: AWARD OF CCNI'HACl' 'ro IDEN'rlr"Y DEBRIS f.ANDFILL St'ri~S AND 
PJ~PARE FINA~CIAL ANALYSIS 

WHERFAS, the Prince William Board of County Supervisors by 
Resolut~on No. 86-606 appropriated $40,000 for professional ser~ices to 
identify debris landfill sites and prepare financial analysis: and 

WHEREAS, a request for pro(X)sals was issued on November 17, 
1986 by the Purchasing Agent for these services; and 

\-HERFAS, the folla.~ing engineering firms, listed in 
alphabetical order, responded to the request for proposals: 

1. Baker Engineers, Alexandria, VA 
2. BCM Potanac, Vienna, VA 
3. Hayden-Wegman Consulting Engineers, Atlanta, GA 
4. Law Engineering Testing Conpany, McLean, VA 
5. PSC Environmental Services, King of Prussia, PA 
6. SCS Consulting Engineers, Reston, VA 
7. W::lodward-Cl}'de OJnsultants, ~ckville, MD 

\iHEREAS, a Consultant Selection COmnittee was appointed by the 
County Executive and this committee reviewed the p~posals, conducted 
interviews, and selected the most qualified candidate; and 

WHEREAS, negotiations with the roost qualified candidate, SCS 
Consulting Engineers, Inc. resulted in a fair and reasonable fee 
proposal of $61,000 for Phase 1 of the analysis; and 

WHERFAS, this is a phased contract and the cost of Phase 2 
cannot be determined until Phase 1 is completed: 

NCM, THEREFURE, BE IT RESOLVED that the Prince William Board 
of COunty Supervisors does hereby budget and app~priate $30,000 f~m 
the Contingency Reserve to the Public WOrks professional services FY87. 
budget (Index Oode 400036, ~ubdbject 3201), to complete Phase 1 of the 
analysis; 
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BE IT FURI'HER RESOLVED that the Prince William Board of COunty 
Supervisors does hereby award a contract to SCS Consulting Engineers, 
Inc., Reston,~, for a phased study to identify debris landfill sites 
and prepare financial analysis; 

BE IT FURrHER RESOLVED that the Prince William Board of County 
Supervisors does hereby authorize the Director of Public WOrks to sign 
the agreement between SCS OJnsulting Engineers, Inc. and Prince William· 
COunty as provided in Section 100.11 (e) of the Prince William ~..ounty 
Purchasing Regulations. · 

VOI'E: 
Ayes: Guiffre, Jenkins, Kidwell, King, Pfitzner, Reading, Seefeldt 
Nays: None . 
Absent fran Vote: None 
Absent from Meeting: None 

For information: 
County Attorney 
Oirector of Public Wbrks 

/1 . 
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W~: FY 1988-92 CAPI'r~"\L It•1PROVE'1EN'£S PRcx;RAM ( CIP) 

WHEREAS, the thoughtful planning of expenditur,~s for 
capital improvements over th~ course of the next five years will 
provide needed public facilities in a fis:ally reS[X)nsibt~ manner: 
and 

WHEREAS, the Planning Commission arrl the County Executive 
have referred their recommendations regarding the FY 88-92 Capital 
Improvements Program to the Board of County Supervis:>rs~ an:1 

WHEREAS, the Board approved a Capital Improvements Program 
for FY 1988 on April 30, 1987, after oolding properly advertised 
public hearings on April 20 and April 22, 1987; 

NCM', THEREFORE, BE IT RESOLVED that the Prince William 
Board of County Supervis:>rs does t.ereby adopt the FY 88-92 Capital 
Improvements Program for Prince William County. 

ATI'ACHMENT 

vorE: 
Ayes: Guiffre, Jenkins, Kidwell, Kin;, Pfitzner, Reading, peefeldt 
Nays: None 
Absent fran Vote: None 
Absent from Meeting: None 

For Infotmation: Planning Director 
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PRINCE UlllfAH COUNtY 
j . , f 9988 · 1992 CAP It At UtNtOV(MEMtS rROGflAH 

PROPOS£0 AoOPt£0 PROGRAM 
PRUJ£Cf COSf SCHtOUlt (SOOOJ 

fOUL f:: AGENCY FUNDING SOJRCE . n 88 n 89 n 90 n 91 n 92 n F3·0Z 

.... -·- --· ··-· ·----·--- . ---- ·--·-· ---··- ····----- ..... -· ~ 
'Tli~E h· .~ 

1. ANIMAl SHEl1£R £XPANSIOI GENERAL f'UHO 137 137 
~;;· 
f.: 2. U£ST[RN STA110N FY 1991 OONO 2,550 2,550 F 

--m --0 ---0 2,550 --0 -z·;6.~·~ 
,_,. 

st.t»totat ,,. 
r.• 

PUBLIC UORKS · DRAINAGE 
(~· 
c. 

\ t" 
J·( 

1. flAT BRANCH GEifERAL FUND 5,5 545 uo '00 ~.93~ 
'.: 

) 
Z. HQaNEA ROAD GENERAL FUND 410 41(! ~; 
3. NtAB~CO CREEK GENERAL FUND 10 35 £5 r '· NEABSCO TRIBUTARY GENERAL FUND 100 1(•) 
5. MACE COORT GENERAL FUND 50 1,6!) 510 r· 

~: 
~- NORFOLK STREET GENERAl FUND 35 l5 i. 
7. fi~llf ACRES GENERAL f'UtfO c ~ ~ 

'· 
sliJtotal --0 ---m ~ ---m --m -···3~f3:· i, 

J, 

i 

B '• 

PIJSt I': ~KS · REGIONAl IMPOONDMENTS 

1. MARUMSCO CREEK GENERAl FUND 580 5SJ 
..t 

2. rOND IZ (j) GEif£RAl FUMO 75 60(: 6~ 
3. r')NO 13 (j) GENERAl FUND 71j ;; 

subtotal ·-··u -·~ ~ --600 ~ -·r;JE 

r~P.ll~ uoors · SOLID UASTE DISPOSAl 

t. SANITARY lANDFill CITIZEN AREA GENERAl rUND (lOAN) 620 t- .. ,. 
~v 

2. ~~souacr R(COV(RY STUDY lANDFIll FEE 250 250 sr:::t 

1 3. P.ESOURCE RECOV£RY CONSTRUCTION G.O. OR REVENUE BONOS • 100,000 • {k) tO·!,,n: 
4. ~EB~IS tAH~Fill STUDY GENERAL fUND (lOAN) 310 3H' 
5. 0£9qrs lA~Oflll CONSfRUCTfON REVENUE B~O 10,000 ~r .o'J·~ 

subtotet - . ShO - - 250 Tu.620 ---0 100,000 -- ~ iT:;:3~ 

~UBll: UQQ~S · ROADS 

1. ST~TF P~AO M•TtH rROG~~M {I) GENERAL FUND 1,260 1,260 1,260 1,260 1,260 6, 30·) 
t. ;::o IMPROVrMENTS FY 1989 BOHD 20,000 2::J,'JC: 

FY 1991 BONO 30,000 3':,')~~ 

su'Jtotal -1,260 2J:Z60 - •• 260 )1,260 --r,uo S~:-3:·~· 

(!) i~~ ~~ !~~~tion~ are to~ determi~ by thP. D~pnrt~nt of D~vel~~nt Administration. 
(lc) th,. '=~sts and tir:ing for thtt con!:truction of the facility are pr~titninory and witt be more d~scriptive when the c::tu:!y io:; C'TC!""•·j. 

'!) Cf !h«' ,1,(~'l.CCJ n~.nu.JI aitctmcnt, '630,00!) will be m.1tch~·:! by the stntt'. 
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HE: APPOHlM;r..rr Or' Cl'eLll~N ADV!~JRY C0Mfo1I'fii·;J·; l·''OR 'rlfl·: 
OEBfUS LANrJP ILL S'l'f(Jl)'i 

WHEREAS, the Prince William Board of County Sup:t .. visors, 
Resolution No. 86-606 authorized staff to prepare a Request for 
Proposals (RFP) to identify debris landfill sites and prepare 
associated financial analyses: and 

by 

\iHEREAS, a oo.mmittee with representatives from Public Wbrks, 
Planning, Health, Finance and Economic Developnent has prepared an RFP 
for this purpose: and 

WHEREAS, in accordance with the Prince William Qlunty 
Purchasing Regulations, the County F~ecutive has appointed a consultant 
selection ccmnittee and authorized the issuance of this RFPJ and 

WHEREAS, a Citizen Advisory Comnittee, comprising of a 
representative from each Magisterial District appointed b¥ the Board, 
could provide valuable input into the analyses to dete~ine potential 
debris landfill sites; 

NCM, THEREroRE, BE IT RESOLVED that the Prince William Board 
of County Supervisors does hereby appoint the following citizens, 
identified by Magisterial District, to a Citizen Advisory Committee bo 
participate in the review and analyses of debris landfills prepared by 
the consultant: 

VOTE: 

Brentsville: 

Coles: 

Dumfries: 

Gainesville: 

Neabsco: 

Occoquan: 

~ridge: 

Mr. Richard King (Member) 

R. lbuglas Peet ( r-1ember) 
Bernard A. Malo (Alternate) 

T.Grry Gresham (lotenber) 
Fred E. McKelvey ( A.l temate) 

Ayes: Guiffre, Jenkins, Kidwell, King, Pfitzner, Readinq, 5eefeldt 
Nays: None 
Absent from Vote: rbne 
Absent from f.1eeting: None 

For information 
Director of Planning 
ni rector of Public \~rks 
Clerk to t:he Roard 
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2 

3 V I R G I N I A: 

4 IN THE CIRCUIT COURT OF PRINCE WILLIAM COUNTY 

5 

6 
-~--------------------~---~------------x 

7 
RESOURCE CONSERVATION MANAGEMENT, INC.,x 
and RAlMOND HANKINS, x 
and RCB LAND SALES 1 INC., x 

8 
Complainants, 

9 v. Chancery I 23341 

X 
X 
X 
X 
X 

10 BOARD OF SUPERVISORS OF PRINCE WILLIAM x 

11 
COUNTY, X 

Defendant. 
X 
X 

12 ---------------------------------------x 
13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Transcript of the hearing held in the above-styled 

matter on the 18th day of September, 1987, beginning at 

18:86 a.m., before the Honorable Prank A. Boss, Jr., Judge 

of the Circu1t Court of Prince William County, Virginia, in 

the Courthouse thereof. 

44!53 MAJESTIC: L.ANE 
Fo\IRFAX, VIRGINIA 22033 

703•378•8220 

nor~J..,.. vu,uua r<.por~u., 
1 ~NOTYPK C:OUAT RIEPOATINQ 

MANASSAS. VIRGINIA 
703•38' ·294!5 
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4 

5 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

a-r-z-g-a-a-a-N·e-E-s 

On Behalf of the Complainants: 

MARC E. BETTIUS, ESQUIRE 
Miles & Stockbridge 

On Behalf of the Defendant: 

JOHN B. FOOTE, ESQUIRE 
County Attorney of Prince William County 

On Behalf of the Intervenors: 

PATRICK M. MCSWEENE!, ESQUIRE 
McSweeney, Burtch & Crump 

Reported by: 

Christina A. Carter 

44!53 MAJESTIC LANE 
FAIRFAX, VIRGINIA 22033 

703-378-0220 

nor~Ju,rft Virginia r<~~por~u.g 
STENOTYPE COURT REPORTING 

1.06 MANASSAS. VIRGINIA 
703·30 1 ·2945 
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1 P R 0 C E E D I N G S 

2 THE COURT: The matter of 

3 Resource Conservation Management, Incorporated, and Raymond 

4 Hawkins, and RCB Land Sales, Incorporated, Plaintiff, versus 

5 the Board of Supervisors of Prince William County, Chancery 

6 Number 23 3 41 • 

7 MR. BETTIUS: Plaintiffs are 

8 ready, Your Honor. 

9 THE COURT: Would you identify • 
18 yourselves for the record? 

11 MR. BBTTIUS: Yes, sir. Your 

12 Honor, my name is Marc E. Bettius, and I'm a partner in the 

13 f1r.m of Miles & stockbridge in Pairfax, sir. 

14 MR. MAHAPPBY: Peyton Manaffey, 

15 associate in the fir.m of Miles & Stockbridge. 

16 MR. fOOTE: John Poote, Your 

17 Honor, County Attorney for Prince William. 

18 MR. MCSWEENEY: Patrick 

19 McSweeney. I'm with the fir.m of McSweeney, Burtch & Crump 

28 in Richmond, and I represent the Intervenors, Your Honor. 

21 TBB COURT: All right. It 

22 comes on your motion. You may proceed. · 

23 MR. BBTTIUS: It does, Your 

107 
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1 Honor. 

2 Your Honor, as a preliminary matter, we have 

3 given to opposing counsel a copy of authorities that we wi!l 

4 use and have been cited in our brief. I'd like to give that 

5 to the Court as well. 

6 May it please the court, the matter comes on this 

7 morning for, on our Motion for Summary Judgment. And what 

8 we are doing here is to contest a purported exercise of 

9 police power by the governing body of Prince William County. 

11 The protection of the public health, safety, and 

11 welfare sounds like a wonderful thing. In our system of 

12 jurisprudence it has, however, been regarded as a 

13 restriction on the rights or a synonym for the 

14 restriction on the rights of others. 

15 And in terms of our statutory and constitutional 

16 scheme, exercises of the police power, especially by local 

11 governments, we will show in the course of our memorandum, 

18 are fundamentally questioned. 

19 And one of the first things that I think we need 

21 to do tnis morning is to look at where this case is as the 

21 Court approaches a decision. 

22 First of all, cross Motions for Summary Judgment 

23 have been filed both by the County and by the Petitioner. 

108 
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1 And it leaves the Court I guess somewhere like under Rule 

2 56. The presumptions that normally apply have to be 

3 somewhat questioned. 

4 It is of material import that I communicate to 

5 the Court early that the attack which we make upon the 

6 ordinance is one as the ordinance is drafted. 

7 Fundamentally there are two types of attack which 

8 can be made against a legislative act. The as-applied 

9 argument, which really attacks the reasonableness of the 

1& ordinance as it affects individuals or groups in the 

11 community, or the other one, which says it is so void, ~ 

12 violative of either constitutional or statutory regulation, 

13 that it just can't exist. 

14 And that is the argument that we make to the 

15 court this morning. That as drafted, this ordinance is void 

16 of statutory or legislative authority. 

17 At the outset, Your Honor, it is important that I -

18 think we tell the Court that it is our view of the law, and 

19 we think the precedents ficnly support, that Prince William 

28 County has no police power, as such, which is inherent from 

21 the fact that it governs. 

22 In Virginia, all police power resides within the 

23 General Assembly, and then is delegated through appropriate 
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1 means and statutes by local -- to local governing bodies by 

2 the General Assembly. 

3 And the best expression of that ·is, we think, 

4 found in a case called Gordon v. Fairfax County, in which 

5 t!le Supreme court said in Virginia the powers of Boards of 

6 Supervisors are fixed by statute, and are limited to those 

7 conferred expressly or by necessary implication. 

8 The Court, I think, may be somewhat aided -- and 

9 I don't presume to intrude into areas of how the Court 

1S should make its decision because the Court's going to do 

11 that as it sees fit. 

12 What is the standard of review that the Court is 

13 concerned with in judging the legislative validity of a 

14 county ordinance when it's challenged on an as-drafted 

15 basis? 

16 In effect, Your Honor, I could give the Court a 

·17 shorthand expression. We say that this case is on its face 

18 -- that this ordinance is on its.face a violation of 

19 Dillon's rule. 

28 And the shorthand statement of Dillon's Rule is 

21 t!lat which I have just given the Court for Gordon. That the 

22 County itself, in and of its own right, is impotent. It has 

23 no police power except that delegated. 

110 
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1 Under such circumstances, if the fundamental 

2 attack rests on the delegation of legislative authority, 

3 there is no presumption of validity. We don't come to this 

4 court havi·ng to prove on this motion our view of the case, 

5 even by a preponderance of the evidence. 

6 The sanctity and even the existence of Dillon •·s 

7 Rule is premised on the fact that the Court must look with a 

8 jaundiced eye at any exercise of legislative authority, 

9 otherw1se, Dillon's Rule would cease to exist. 

18 The best expression of this judicially, Your 

11 Honor, is in a case which we cite in our brief, called 

12 Commonwealth v. Arlington County. And it really sets forth 

13 where the proper standard of review is in one of these 

14 cases. 

15 In Commonwealth v. Arlington County, Arl1nqton as 

16 a governing body elected to enter into collective bargaining 

1"/ wieh its employees. The Supreme Court found the 

18 possibility, or the presence of a Virginia state policy that 

19 was inconsistent with collective bargaining with government 

21 employees. 

21 In terms of the. decision which the court 

22 rendered, the Supreme-Court rendered, it said that the 

23 county's position rested on the fact tnat it waa an 
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1 employer, and by statute was recognized to be an employer, 

2 and matters of contract between employee and government had 

3 to fundamentally be outside the ambit of state policy. And 

4 the Court said that's not true. 

5 The Court said if indeed such a policy exists in 

6 the state, if you can claim an inherent right that is 

7 contradictory of state policy, you have fundamentally 

8 abolished Dillon's Rule. 

9 Now, what does that mean to this case? It means 

11 that it as the Court looks at this ordinance, it must first 

11 identify this ambit. 

12 It • s often said that God cr.eated the deer and 

13 that the moose was a creation of a government committee. 

14 And I think that that appropriately describes the situation. 

15 that we're going to be talking about this morning. 

16 They have elected to call this animal a zoning 

17 ordinance. And that, Your Honor, is not what it is at allo 

18 Courts have been very judicious in looking in 

19 Virginia, especially when something is called a zoning 

21 ordinance, at what ics real intent is. 

21 And I would respectfully submit that the county 

22 has furnished to the Court in support of its Motion for 

23 Summary Judgment how the issues· should be framed in a 
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1 document or exhibit which is attached. And it is a 

2 memorandum to the county executive from the planning 

3 director dated the 26th of September, 1986. 

4 And frankly, it's all across the brief and the 

5 legislation and itself. It says the issue that the Board was 

6 considering when it·adopted the questioned ordinance is 

7 whether to amend the text of the zoning ordinance to 

8 prohibit the operation of privately owned debris landfills. 

9 Well, if the court says landfills are a land use, 

18 it's not a zoning ordinance. Indeed it's not, !our Honor. 

11 It doesn't have a thing to do with whether Prince William 

12 County will ever have a landfill or not. It doesn•t 

13 establish a landfill. It doesn't prohibit a landfill. 

14 It assumes that a landfill is going to exist in 

15 Prince William County, and then goes on to regulate what, 

16 Your Honor? ownership. And this is purely an ordinance 

·1"/ which seeks to regulate the ownership of land. 

18 But more fundamentally, it does something much 

19 more destructive than that. As I said earlier in the 

28 argument, Your Honor, the police power when exercised is a 

21 synonym for the restriction of my freedom, or your freedom, 

22 or somebody else's freedom. That's what's at the heart of 

23 it. 
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1 It is a sacrificing of private rights, either 

2 liberties or property rights, for the common good of the 

3 people. 

4 · And in te'rms of Virginia • s view of how that 1 s 

5 done, the Court, I think, really needs to look at a zoning 

6 case that was something else. That was called one thing, 

7 and that was something else. 

8 It was a case, Your Honor, that I had the 

9 privilege of arguing both in the trial court and in the 

18 Supreme Court. And it's the famous DeGroff case. 

11 What was interesting about the case was, it had a 

12 much greater spark of legislative validity attached to it 

13 than the ordinance that we're dealing with here today. 

14 It required developers to do two things. It 

15 required developers to build homes in subdivisions which 

16 they would sell to -- ownership, the first question, 

17 ownership -- disadvantaged socioeconomic groups. It was low 

18 and moderate income housing. 

19 The ordinance then did two things, Your Honor. 

21 It said you will direct ownership of property -- just like 

21 this ordinance does, only the county could own a landfill. 

22 In DeGroff the only owners of these houses that you can sell 

23 to are a restricted socioeconomic group. And regulated the 

11~ 
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1 compensation for the use of land. Just as tnis ordinance 

2 squarely does. 

3 It says if there is to be compensation for the 

4 use of land that attributes to a landfill, it's going to go 

5 into the coffers of the county. 

6 The Court in ruling in that/case -- and it was 

7 interesting, Your Honor. As counsel were preparing for 

8 argument, we got a letter from the Supreme Court. 

9 And the Clerk asked us to focus special attention 

11 -- and it's the first time it's ever happened to me in my 

11 career -- on the issue of can a zoning ordinance direct 

12 ownership and compensation of land. That was a question 

13 that the Court wanted us to focus on. 

14 The Court in ruling on the case issued, I think, 

15 what is a noteworthy opinion, and.one which I think frankly 

16 controls in this case, as to what tbis ordinance is, as to 

17 whether in fact it is a zoning ordinance or whether in fact 

18 it regulates ownership of land •. 

19 And I'd like to find that, if I can, !our Honor, 

28 and quote to the Court. 

21 In that case, the Court said, •we conclude that 

22 the legislative intent was to permit local1ties to enact 

23 only traditional zoning ordinances, directed to the physical 

11-s 
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1 characteristics and having the purpose neither to include 

2 nor exclude any particular socioeconomic group.• 

3 In effect, the Court said, •you're not regulating 

4 bulk, height, and mass. You're now getting into an issue of 

5 who may own and what you may charge.• 

6 Your Honor, fundamentally, early on in the zoning 

7 history of a growing Northern Virginia, the Supreme Court 

8 struck a blow at that kind of ordinance. They said, •oon•t 

9 restrict freedom of ownership of land in that fashion.• 

11 In terms of where we are, the County itself in 

11 its brief tells us what a zoning ordinance is in very clear 

12 terms. And unfortunately, it's another Fairfax case. It's 

13 Fairfax v. Parton. 

14 zoning ordinances are of two types and in effect 

15 a hybrid of the two types. They. either prohibit a land use, 

16 or they include a land use, or they do a combination of 

17 both. 

18 Your Honor, as you consider this case, it becomes 

19 apparent that this ordinance doesn't prohibit landfills. 

28 And it doesn't allow landfills. It assumes tneir existence, 

21 and then tells us who own~ them. 

22 Your Honor, that is absolutely violative of what 

23 the concept of a zoning ordinance is. 

1J:G 
NORTHERN VIRGINIA REPORTING 

. (7i!trf!~~l!2a 



13 

1 Earlier on in the argument, I told the Court that 

2 in effect the county is impotent and possesses no police 

3 power unless specifically delegated. 

4 The county has tried to wrap this ordinance in 

5 the cloak of being a zoning ordinance in order to give it a 

6 color of legislative authority. And that they can't do, 

7 because it's not a zoning ordinance. 

8 Is there any expressed authority then, outside of 

9 the zoning ordinance? Because the Court should search to 

11 try and find a valid basis to sustain the ordinance. 

11 Where else· is there a delegation that tbe county 

12 can conceivably hold onto, in order to say that this 

13 ordinance is valid? And the Court must either try and find 

14 an expressed delegation, or an implied delegation, that 

15 would a!low·that to happen. 

16 The only other express delegation is in effect 

17 the general police power delegation in 15.1-511 of the Code 

18 of Virginia. 

19 Interestingly enough, Your Honor, every time --

21 every time that a jurisdiction has called a moose a deer in 

21 the form of a zoning ordinance, when they get into the four 

22 walls of a courtroom, they start arguing· general police 

23 power delegation under 511. 

i.i.'? 
NORTHERN VfR?INIA REPORTING 
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1 And in every single case -- and I'm going to get 

2 into these -- where that has occurred, and the Court says 

3 you're not dealing with traditional regulation of land, the 

4 separation of prejudicial uses, height, bulk, and mass, it's 

5 invalid. And it's an imperfect attempt to exercise the 

6 police power in an inappropriate way. 

7 One of the most wonderful things in having a 

8 zoning career, I guess, such as I've had in.land use 

9 regulat1on, is you get to get up and argue the right of 

18 property and the right of people to pursue their livelihood. 

11 In effect, you get to rail at the exercises, or 

12 inappropriate, wnat you conceive to be inappropriate 

13 exercises of police power. 

14 There is fundamentally in this case, !our Honor, 

15 a very important principle. Tbis is a case that is of 

16 significant moment. Not because of the regulation of 

17 landfills, but of what the government has said here. 

18 The government has said, •we•re not going to 

19 regulate land use. we•re going to tell you who can practice 

21 a particular trade. And we're going to do that by first 

21 saying that the trade or landfill use is affected with the 

22 public interest. 

23 •And once we make the finding that it's affected 
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1 w1cb the public interest, we•re going to make a very basic 

2 policy decision. And that policy decision is, in Prince 

3 William County today, government does it better than 

4 business. • 

5 Your Honor, Jefferson is doing 368's in his 

6 grave. 

7 Prince William County has established as a matter· 
• 

8 of governmental policy that government does it better than 

9 private industry. And we say· to Your Honor, this is the 

18 Commonwealth of Virginia, and these are the United States of 

11 America, and that presumption is not.found anywhere. 

12 But even if such a presumption were to be made, 

13 Your Honor, within the statutory scheme of Virginia, with 

14 this county being devoid of police power, those decisions 

15 are universally made, sir, universally made by either the 

16 federal government or by the state government. 

17 They decide which industries and which businesses 

18 can be regulated, unless they make a specific delegation to 

19 local government. 

28 We challenge the county to tell us under what 

21 circumstance the county has ever been able to monopolize, 

22 regulate~ and issue to itself a certificate of need and 

23 convenience, in the absence of an expressed delegated 
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1 au1:hori ty. 

2 They run a police department; provided for in the 

3 Code. They run sewer systems, provided for·in the Code. 

4 Each one of these delegations that allow them to 

5 monopolize or to practice in a specific area are 

6 fundamentally delegated authorities. 

7 Now, what's been said in terms of Virginia law 

8 about the possibility of implied delegations? Is there a. 

9 possibility of implied delegation, and how does the Court 

18 search through the issue of implied delegation in this easel 

11 Your Honor, I would submit to the Court'that 

12 almost any business can be found to be affected by the 

13 public interest. 

14 If for instance the Court were to have before it 

15 an ordinance that said that gasoline 'is an extra hazardous 

16 .substance, the Court would have to agree with that. If the 

17 Supreme court said gasoline in and of itself is a volatile 

18 explosive. It's a terribly dangerous possibility that 

19 irresponsible people are out there regulating and sellinq 

28 gasoline. 

21 If the county then decided it wanted to go into 

22 the gasoline business under this ordinance, they would 

23 merely prohibit all gas stations within Prince William 
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1 County, and establish themselves as the ones who were going 

2 to run the business, and call it a zoning ordinance. That's 

3 precisely what happened here. 

4 Now, with regard to debris landfills, there is a 

5 very significant point that cannot be overlooked in this 

6 case. 

7 In the discovery, which the Court can consider on 

8 summary judgment, the county concedes in Answer to 

9 Interrogatories that landfills appropriately run by private 

18 industry are perfectly safe. Well, that's an amazing 

11 admission. 

12 And they tell the Court that what they're 

13 concerned about is that people may abandon them. Some 

14 people may run them badly. That they may not close down 

15 properly. And these are matters of concern to the county. 

16 I'll ask Your Honor to focus on that and put· that 

17 issue aside for just a moment. 

18 As the court looks for an express delegation, 

19 you•r~ not going to find out. And the county will not refer 

28 you to one, except perhaps under one section of the waste 

21 Management Act, which I'm going to discuss in detail with 

22 the Court in the context of·decided case law. 

23 But if we will, Your Honor, you're not going to 
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1 fina that expressed delegation to do this. so we're talking 

2 about implied delegation. 

3 And we've already seen that there can be no 

4 implied delegation in the absence of some nexus for 

5 asserting that it exists. 

6 Your Honor, in Born -- which was another case 

7 that I had the privilege of appearing in the Supreme Court 

8 in -- the Court said the General Assembly of Virginia has 

9 unaertaken to achieve -- and I think this is very important 

18 -- in the enabling legislation, a delicate balance between 

ll the individual property rights of the citizens and the 

12 health, sa%ety, and general welfare of the public as 

13 promoted by reasonable restrictions on those property 

14 rights. 

15 We believe that it is peculiarly a function of 

16 the General Assembly to determine, subject to constitutional 

1/ restraints, what revisions in the statute may be required to 

18 maintain the appropriate balance between import4nt but 

19 frequently conflicting interests. 

28 And again, Your Honor, it is perhaps one of tbe 

21 best shorthand statements of private rights being sacrificed 

22 to what the government conceives is good for us. 

23 I once heard a liberal defined as an inaividual 
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1 who does what's good for you, whether you like it or not. 

2 And I perceive that -- while not choosing to couch the Board 

3 of Prince William County as liberal or conservative -- they 

4 are doing what's good for us, whether we like it or not. 

5 And this they can't do. And Born is a very 

6 interesting case. Because it's going to take us some place 

7 that I want to go, into the Virginia Waste Management Act. 

8 THE COURT: You• re saying, are 

9 you not, that it's not that tbe government can't do it1 it's 

18 that the local government can't do it? 

11 MR. BE'l"l'IUS: Exactly, Your 

12 Honor. Exactly~ And the other position is that government 

13 

14 THE COURT: Because tney do do 

15 it all the time. They do it in our profession. They say 

16 who can practice law and who can be a dentist. 

17 MR. BETTIUS: Exactly, !our 

18 Honor. And that's the point I make. 

19 It bas always be~n recognized that if a business 

28 is to be, by fiat, decided to be in the realm of the public 

21 interest so that it can be regulated - so that it can be 

22 regulated -- these are decisions made by the federal 

23 government, and they are decisions made by state government. 
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1 And they're subject to equal protection of tbe law. And 

2 that's fundamentally so important to what we are doing here. 

3 Yes, indeed -- and we're saying ultimately, Your 

4 Honor, that the state· has announced a policy, and they've 

5 announced it strongly, that it is private landfills which 

6 are to be encouraged. 

7 And, Your Honor, before I sit down if I haven't 

8 shown you directly in the statute where that's occurred, I 

9 haven't done my job, and I hopa somebody will remind me. 

18 But I will tell you that there is in existence a 

ll plenary, total regulation of landfills within the 

12 Commonwealth of Virginia that contains a total statement of 

13 state policy which is fundamentally contrary to that which 

14 has been adopted by the Board of Supervisors. 

15 At a state level, Your Honor, the state has said 

16 wi~ regard to hazardous landfill sites, where you put 

17 atomic waste -- I'm talking about the glow-in-the-dark 

18 garbage, Your Honor. If you picked it up and put it down, 

19 you'd glow in the dark, that kind of garbage. The most 

28 intense type of waste. The most intense type of waste. 

21 That they have said. private ownership is to be 

22 encouraged, in those express words. And it ties right back 

23 into this Born case that I just cited. Born was a very 
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1 interesting case. 

2 Fairfax County, not unlike Prince William County, 

3 was experiencing enormous growth. And what· they did was, 

4 they decided they were going to declare a moratorium on 

5 zoning, site plans, and record plats. They just said there 

6 aren't going to be any filed. And we•re not going to permit 

7 them to be filed. 

8 The Supreme Court said, what in the world are you 

9 do1ng? First of all, that•s not a zoning ordinance. tou•re· 

11 regulat1ng subdivision plats. And while that's delegated to 

11 you, we don't find in there delegation to stop them. We 

12 find it'. s a matter of a right in property. And if you 1 re 

13 going to curtail the very fundamental right like that,. 

14 where•s your authority? 

15 But what was interesting about the ordinance, 

16 Your Honor, what was very interesting about the ordinance 

17 was, it provided for tbe·application of a new ordinance to a 

18 newly adopted or newly annexed a~ea. The County had gone in 

19 a newly annexed area. 

21 This ordinance said, you can temporarily extend 

21 your subdivision plats ~nd ordinances to it. And the Court 

22 said what you're talking about is temporary suspensions of 

23 private rights. The legislature spoke to temporary 
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1 permission and if they meant to speak to temporary stopping, 

2 they would have said so. 

3 And you're going to see, !our Honor, that exact 

4 wisdom applies in this case. 

5 Because as I've told the Court, the waste 

6 Management Act, which is a total and preemptive legislative 

7 strike at waste management, says in Section 11-287 of the 

8 Code of Virginia, it is further -- •It is the further intent 

9 of the General Assembly that hazardous waste treatment, 

18 storage, and disposal facilities should be privately owned 

11 and operated to the extent feasible. 

12 •And whenever privately or publicly owned and 

13 operated should be subject to strict governmental 

14 regulat1on. And the cost of long-term post-closure care and 

15 maintenance of hazardous waste treatment, storage, an~ 

16 disposal facilities should be borne by their owners and 

17 operators.• 

18 And now, !our Honor, look at their Answers to 

19 Interrogatories. It's dispositive. What do they say are 

28 the reason for the adoption of this ordinance? 

21 They• re concerned about badly run landfills. 

22 They're concerned that they will be abandoned. 

23 This waste Management Act, tour Honor, provides 
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1 for a comprehensive scheme of financial responsibility. And 

2 in fact, Your Honor, we're going to ask you to take judicial 

3 notice -- I'm going to pass them up -- the first set of 

4 regulat1ons of this newly created waste Management Board bas· 

5 come out. 

6 And what do they regulate? Financial 

7 responsibility. We're going to tender them to the Court. 

8 Financial responsibility of privately owned debris 

9 landfills. 

18 There is, Your Honor, a statement of policy and 

11 intent that these are viable and in fact desired uses witbin 

12 the commonwealth, and we find Prince William County, on a 

13 lark of its own, making a legislative finding that's totally 

14 inapposite, totally inappropriate in a scheme of statewide 

15 regulation. And this they can't do. 

16 There is a case -- and I'm surprised to see it in 

17 tbe County's brief. They cite King, the case out of 

18 Arlington County. 

19 And, Your Honor, I think that the Court is going 

28 to be well aware of the trial judge who sat in that case, 

21 because he authored more intelligent opinions, I think, in 

22 this county and every other county in Northern Virginia. 

23 And it was walter Mccarthy. And he sat on that bench for 
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over 48 years and saw an awful lot happen. Be rode all of 

these circuits. 

And what happen~d was that the Commonwealth of 

Virginia had adopted a dog licensing and taxing statute. 

And Arlington County came back ana said -- and this is, I 

think, one of the most important cases decided on the issue 

of implied exercise of authority. 

Everybody always looks for guidance. And if I 

can digress for a moment, Your Honor, both counsel in this 

case have taken the liberty of citing some out-of-state 

cases. And they're about as useful to Your Honor as a map 

of New York City in wandering around Manassas. 

Because frankly, as you'll see in the DeGroff 

opinion, which is cited in our brief, the Court came to a 

very fundamental decision. And I think it's referenced in 

the DeGroff case. 

You have to look at each state's regulatory 

scheme, and you have to see if it's a Dillon's Rule state in 

the first place, or if it's not a Dillon's Rule state, 

before you understand whether there is a positive home rule 

in these counties to make decisions. 

In almost every state the delegation of authority 

is different. But Virginia bas a well-developed body. And 
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1 Your Honor, these cases will put you to sleep after the best 

2 night's rest you've ever had. But as a lawyer who works 

3 witb them all the time, they get to be good friends. 

4 But the King case really is the one that gives 

5 you an insight into what a county can do, especially in the 

6 area when the state legislature has stated to write on a . 

7 slate. 

8 Judge Mccarthy said, I've got to find whether 

9 there is reserved to Arlington County, within a dog taxing 

18 ana licensing statute, the right to control vicious dogs, 

11 ana whether they can be put to death.. A pressing issue 

12 which we see with these pit bull type dogs. 

13 Judge Mccarthy, in looking at the statute, said 

14 admi~tedly I must proceed with caution because there is a 

15 state policy of regulation here. But he said, the ordinance 

16 is totally silent on the issue of vicious dogs. 

17 And then he .made the corollary of judicial 

18 reasoning that ties it all together. Be said, does that 

19 give me the authority to rule? Be said, I think it does, 

28 because of one reason. 

21 People sitting in special or general sessions 

22 don't understand Arlington county the way we do. The 

23 concentrations of our population. Bow we're going to 
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1 interact Wlth one another. 

2 And he said, for that reason the state has talked 

3 generally about dog registration and licensing. But it 

4 hasn't preempted vicious dogs. And I find, because this 

5 matter is of particular, within the particular breast of 

6 knowledge of our local legislators, they can do it 

7 notwithstanding a government policy. 

8 But what was contrary what was very important 

9 was, Walter McCarthy found, Judge Mccarthy_ found, in sitting 

18 on that case, that there was no contrary expression of state 

11 intent. 

12 Well, Your Honor, there is a contrary expression 

13 of state intent. But Your Honor need go no further than to 

14 make one intellectual connection in this case. 

15 The County has said, private is not as good as 

16 public, notwithstanding all things equal, that private 

17 landfi.lls can be run well. And I think we all know, just 

18 from general knowledge, that so~e very badly run municipal 

19 landfills exist. But tney•ve made that regulatory decisione 

28 Isn't it -- when -- we think, Your Honor, that 

21 when you read the state Waste Management Act, and it is a 

22 comprehensive scheme of regulation, that policy decisions so 

23 fundamental as whether it's going to be public or private 
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1 should be made by the regulator and not the regulated? 

2 Because these folks, if they operate a landfill, 

3 are indeed the regulated. They are regulated as well. They 

4 get to escape many of the requirements of bonding and so 

5 forth. 

6 But in this case we have the county who wants to 

7 be the sole operator as the regulated party, getting up and 

8 saying, we're going to make fundamental policy. 

9 Your Honor, if ·I was sitting in Richmond and I 

18 was on the waste Management Board, I'd say, well, we got a 

11 li~tle unique situation in Prince William. I'm not going to 

12 regulate a whole class of who? That•s been taken away. And 

13 I'm not an owl sitting in a tree, by saying who. I mean 

14 who's going to operate these things? 

15 They've taken that away from the regulator. 

16 These are such fundamental decisions within the context of 

17 regulat1on as to whether it's going to be public or private, 

18 that tbey can•t stand, in terms of a statewi~e comprehensive 

19 regulation of landfills, Your Honor. It just doesn't make 

28 sense. 

21 And if the law is to have any respect in the 

22 breast of the people, it's got to make sense. What's 

23 happened here, Your Honor, is we·have been assured that in 

131. 
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1 Prince William County, the establishment of landfills is no 

2 longer a legislative process. 

3 There won't be any zoning hearings. There won't 

4 be any private use. This ordinance wi!l never be applied. 

5 It won't have an applied status beca~e nobody can apply. 

6 It fundamentally is antithetical to the way we 

7 live. And what we believe in. And our constitution and our 

8 state method of regulation. 

9 You can't even apply. You can be the best there 

18 ever was. The state could say, well, you run landfills 

11 outside of Charlottesville. And they're wonderful. But you 

12 can't apply in Prince William county. 

13 Not because we regulators have said so. But 

14 because Prince William County, the regulated, has said so. 

15 They have monopolized the business without any scintilla of 

16 authority to do so. 

17 Fundamentally offensive, Your Honor, and I'm 

18 going to tell you what we think the case is. I have 

19 recommended to my clients that we stand on the Motion for 

28 Summary Judgment. 

21 If this Court can't make a resolution of this 

22 ordinance within its four corners -- because it's purely a 

23 matter of law in the sense that is an as-drafted attack -
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1 then i ·: \.:C.· r~ • t be done. 

2 T.De evidentiary questions come as to 

3 reasonableness. And the county has attempted to say that 

4 that's what this case is. And that's not _rigbt, Your Honor. 

5 We're not going to talk about an as-applied ordinance that's 

6 fairly debatable. 

7 We're saying do these folks bave the authority to 

8 do this? And they got to convince you that they do. '!'hat's 

9 fundamentally what this case is about. 

18 I don't have to get up and convince Prince 

l! Wi!liam County that I'm qualified to practice law. That 

12 decision has been made. It's been made by the Bar 

13 Association. And it will be made by the local judges and 

14 committees that oversee the discipline and continuing 

15 practice of lawyers. 

16 But could Prince William say that we've noted 

1/ w1tbin the Bar substantial abuses by local members of tne 

18 Bar or tbe public -- and I'll bet Your Honor knows of some. 

19 I know of some. And the County Attorney certainly knows of 

28 si~uations where lawyers have disabused the citizens of 

21 Pr1nce William County. 

22 Can they now say that you can practice law in 

23 Pr1nce William County only if you have a place of business 
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1 to do so, and incidentally only the county can own the 

2 places of business? 

3 Because that•s what they've just done w1tb 

4 landfills, in the face of a scheme that's ever bit as 

5 comprehensive as the regulation of lawyers. 

6 Who's next, Your Honor? Who's next to be 

7 affected with the public interest in Fairfax (sic) County, 

8 and legislated out of business in the context of a zoning 

9 ordinance? 

18 Because if the business which you practice is in 

1! any way tied to a fixed place of business, they can put you 

12 out of business and monopolize it for themselves, just by 

13 saying you can't have that use in Prince William County. 

14 And the joke of that is to do it by a zoning 

15 ordinance when there w111 never be a zoning bearing. It's 

16 tne antithesis of logic. But it sounds good. And it looks 

17 good. 

18 Put it in the title that deals witb zoning 

1~ ordinance. T.bey amended the form of zoning ordinance- which 

28 said you could make an application. But today you can't 

21 make an application. 

22 Now, as we look at the state enabling legislation 

23 -- and, Your Honor, there is a case, and it's called Tiny 
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1 Bouse. And it really says it all. T.bere are few cases that 

2 really say it all. And the County cites this as support for 

3 their position. 

4 It really relates to a section of tbe Code. Does 

5 the comprehensive waste Management Act give to the County 

6 input into the process of licensing management and operation 

7 of landfills? 

8 Your Honor, in Section 18-271, the County's 

9 comments aren't solicited. ~ey aren't· solicited, in the 

lS following language. •No such permit shall be issued until 

ll the director bas received notification from the governing. 

12 body of the county, city, or town in whicb the landfill or 

13 other facility is to be located, that the facility is 

14 consistent with all ordinances adopted pursuant to Cbapter 

15 11, Title 15-1.427 of the county.• 

16 That sounds good. You got to ge~ comments from 

17 tlle county. 

18 Well, let's look at those in the context of a 

19 comprehensive scheme of regulation. What is it tbey're 

28 allowed to comment on? Location. Not whether tbey exist or 

21 they don't exist -- and please, Your Honor, tie right back 

22 to Born. 

23 Because if you read this in the same- context of 
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1 Born, if they said you have a right ~o comment on the 

2 location, if tbey were going to say you have a right to veto 

3 any location, they should have said so. 

4 And, Your Honor, when you read Born, and you put 

5 it next to this, you say what in the world are these people 

6 doing in this adoption? 

7 But there•s something more, even fundamentally, 

8 wrong with an assertion that giving these comments is a 

9 right to proscribe. Because that's not what's true at all. 

18 Incidentally, these comments are of such 

11 magnitude in the granting of a permit, if the county doesn't 

12 respond in 38 days, they're waived. 'lhey're waived. 'lhat's 

13 the import of tbat section. 

14 But there is a case right on point, Your Honor. 

15 And it•s called Tiny Bouse. And it really tells us what to 

16 do in connection with ordinances where there is the 

17 possibility df an existence of a local power in conflict 

18 with state regulation, and when the two. come right together. 

19 T.be case, I think, is dispositive of tbe issues 

28 here. First of all, in Tiny Bouse, wbat they said was, if 

21 two establishments serving alcoholic beverages could not be 

22 closer than l,SSB feet to one another and special permits 

23 were necessary. 
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1 And tne city said, in denying an application, 

2 we're not going to let you do that. The applicant then 

3 attacked the ordinance, saying it was an impermissible 

4 intrusion, an impermissible intrusion on the Virginia 

5 Alcoholic Beverage Control law. 

6 And the Court said, wbat are you talking about? 

7 They're not regulating the serving of alcohol, except only 

8 incidentally. It's a mere incidental intrusion. It is not 

9 prohibition. 

18 We recognize that the ABC has this right. What 

ll tbey•re trying to do is a legitimate zoning power in 

12 separating prejudicial uses from other parts of tbe 

13 community. 

14 Your Honor, this is a prohibition. You can•t 

15 file. You can•t be heard. Yo·u don't have an opportunity to 

16 talk to anybody. It's an absolute prohibition. It is 

17 regulation .in the absolute sense. 

18 And when you read the Tiny Bouse case, cited in 

19 botb briefs, the logic is compelling. '!hat bad they, in 

28 Tiny Bouse, prohibited the sales of alcohol in the county, 

21 it would have fallen right on its face, and it sbould have. 

22 As this ordinance must as a matter of law and construction, 

23 by this Honorable Court. It must fail. 
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1 Your Honor, I've covered so far a number of 

2 subjects. And I've probably said enough. But there is a 

3 lot more that needs to be said about the ordinance. 

4 ~ere is no attack or no question as to the 

5 Board's motives. we will concede that bad laws are passed 

6 for the best of reasons. And that good laws may be passed 

7 for the worst of reasons. That's not the inquiry here. 

8 T.bere are two sections of the Virginia Code that 

9 deal with what I think zoning can do. And they're found in 

18 the jurisdiction and purposes of th-e Act. And in the 

11 jurisdiction and purposes section, they're found in 15-1 

12 well, they're cited in the brief, Your Honor, but I can't 

13 find them. I should know them by heart. 15-1.489, I think 

14 in one case, and 15-1486. 

15 And it is in that context that you always come 

16 back to the same thing. What's the county's right in a 

1/ zoning ordinance? And the best case construing that is 

18 again Born. 

1~ If you want to tell us how high a building can 

28 be, want to tell us what the setback is1 you want to tell us 

21 that you can't have a use·here, or you can't have it there, 

22 that's fine. But don't go prohibiting ownership. 

23 These are not -- this is not a traditional 
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1 ordinance. Your Honor, it absolutely runs contrary to state 

2 expression, so we can't have implied authority. Where does 

3 the County find express authority. 

4 When they turn around and read the Waste 

s Management Act, if you've got atomic isotopes, if you've got 

6 nuclear waste, you've got PCP, the legislature says we're 

7 going to encourage private landfill use. We're going to see 

8 to the financial requirements. we're going to see that 

9 they're properly done. And we're going to license them. 

18 And then they say, we encourage private 

11 ownership. Prince William County finds itself dead at 

12 variance. 

13 And when you find that the county government 

14 stands before the Court nude in terms of authority, it's not 

15 cloaked in any authority to do· these things, they better 

16 find some pretty specific authority witbin the Waste 

17 Management Act to do what they've done. 

18 It's interesting, Your Honor, wben you read Tiny 

19 Bouse, the word •location, location, location. • They can . 

28 regulate location. And I don't think there is a doubt about 

21 that. Because that's what Tiny Bouse said. 

22 But the regulation in terms of saying it's 

23 pronibi ted, uh-ub. And the County will say that there have 
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1 been ordinances that prohibit land uses. Well, they try to 

2 quote the Bore case in Virginia, and that's not what that 

3 case says at all. 

4 But I don't have to make that argument. I don't 

5 have to sit here in esoteric argument of whether land use 

6 ordinances can prohibit or include certain uses. Because 

7 this ordinance doesn't prohibit the use, it assumes it. And 

8 tbat•s key, Your Honor. 

9 When they're up here telling you about zoning 

18 ordinances that say that we may be able to exclude it from 

11 the whole county, that's not what they've done. In this 

12 ordinance, they've said we're going to have them. But 

13 you're not going to own them. 

14 Let them show you that kind of law in this 

15 Commonwealth. Because if they· can, Your Honor, I'm going to 

16 move. That's not what Virginia is about. And that's not 

17 what Virginia bas ever been about. 

18 And this Court needs to shoot this thing 

19 aborning. To kill it before it does more damage. Because, 

28 Your Honor, the problem with this kind of regulation is that 

21 it tends to insidiously spread, and to invidiously find 

22 itself infecting many other areas. 

23 ~e list of potential regulation on this scale is 
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1 infinite only to the extent that the legislators can 

2 conceive that there is a public interest that they want to 

3 serve with the predisposition that government does it 

4 better. 

s And that, Your Honor, is not found in the 

6 American system.of regulation or judgment. And what Your 

7 Honor needs, I think, to firmly lDlderstand about our 

8 position is that we agree with tbe County that in the past 

9 there has been ineffective regulation by state authority. 

11 It is not for the county, for me, or for tbis 

11 court to judge the adequacy of state regulation. we•re not 

12 the arbiter of the General Assembly's wisdom. 

13 But what the General Assembly did was to 

14 recognize that the previous bastion of power, State Health 

15 Department, wasn't doing an appropriate job. And as Your 

16 Honor reads Title 18, you• re going to see that they 

17 established a comprehensive scheme of regulation. And they 

18 said, we're the regulators. 

19 And inconsistent with that -- and incidentally, 

21 Your Honor, it is important that the Court note that in that 

21 Act, they speak to a statewide concern being addressed on a 

22 regional basis. Regulatio~ is to be addressed on a regional 

23 basis. 
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1 Well, they can't have a regional basis now 

2 because regulation in terms of Prince William County has 

3 already been usurped by the Board. They said, we• re going 

4 to be the only ones in business. 

5 Now, Your Honor, tbe thing that's made this 

6 country work so well is if somebody is not doing something 

7 right, generally somebody will come along and provide 

8 another opportunity to do it better. And that's inherent in 

9 this scheme of regulation. 

11 If Prince William County decides not to establish 

11 a landfill, or they decide to take only certain loads, or 

12 they decide to run theirs a certain way, there won't be a 

13 regional solution to the 1andfilling by regulative body at 

14 the state level. 

15 Key policy decisions have already been made. No 

16 competition in Prince William County. 

17 Your Honor, that's so antithetical in terms of 

18 what's been done in this ordinance, that we respectfully 

19 submit to this Court it cannot stand. 

28 we have then established, Your Honor, several 

21 things, I think, or we would ask the Court to consider that 

22 it is our position that we have established -- you're going 

23 to tell us what we've established -- that first of all, it 
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1 isn't a zoning ordinance. Because in order to be a zoning 

2 ordinance, it's got to regulate land use. This one 

3 regulates ownership. 

4 Secondly,. there is no express delegation; in 

5 fact, there is a contrary expression of state intent as to 

6 privately owned landfills. 

7 And it is to me interesting that the county would 

8 take the position that while you can store the most noxious 

9 forms of waste in privately o~ned landfills, you can't take 

18 the most inert kinds. And that • s so inconsistent with Born 

11 and the other cases. 

12 we must remember that it is described, !'our 

13 Honor, as a zoning ordinance. T.bere is an interesting thing 

14 about whether it's a zoning ordinance or not. Section 1, 

15 those people that codified the. laws of the Commonwealth of 

16 Virginia elected to put this in the first chapter of tbe 

17 Code in the 13th part. 

18 It's Code Section 1-13.17 of the Code of Virginia 

19 that says, •when the council or authorities of any city or 

28 town, or any corporation board, or a number of persons are 

21 authorized to make ordinances by laws, rules, regulations, 

22 or orders, it sball be understood that the same must not be 

23 inconsistent with the Constitution and the laws of the 
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l United States of this state. • 

2 How do you square direct statement of public 

3 policy found in Section 11-287 of Virginia, .that facilities 

4 should be privately owned and operated, with an ordinance 

5 that says on its face and is described by the County to be 

6 an abolition of privately owned landfills? 

7 Your Honor, I hope that the folks out here don't 

8 take a dislike to Greeks, because I could find myself 

9 banned. I say that with some sense of humor. 

18 But you have to remember, Your Honor -- and this 

11 is not slight on the Prince William Board, because I think 

12 they acted from the best of motivations -- in 1933, the 

13 National Socialist government in Germany restricted the 

14 rights of certain racial -- they conceived to be racial 

15 groups to own businesses. 

16 And that's just been so anti the tical to the 

11 constitutional system of government that we have, if a 

18 decision is going to be made, in the context of private 

19 liberties, we•v~ seen that they're to be made with conscious 

21 view toward equal protection of the law. 

21 EVen if Your ·Honor were to assume for a moment 

22 that the power existed in Prince William County to do this, 

23 the County has made a legislative finding that's 
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1 incorporated in their interrogatories here that private 

2 business can do this as well. They're safe, if they're 

3 properly run, they're safe. 

4 '!be basis for classification has just disappeared 

5 right before the court's eyes. You have discrimination, and 

6 patent discrimination, without any sense of classification· 

7 that justifies it •. 

8 It's so fundamentally void of constitutional 

9 authority that it fails on this basis. But Judge Plummer in 

11 deciding the DeGroff case said -- and that was tbe low-

11 moderate housing case -- he said, you're not going to get me 

12 to make a ruling on constitutional grounds. I don't need· 

13 to. And tbis case is not going to get to the United States 

14 Supreme court that way. It • s going to go down on the issue 

15 of delegated authority. 

16 And Your Honor, it was·the Supreme Court of our 

17 state who, under those circumstances, sua sponte said, 

18 constitutionally this thing creates an aura in the courtroom 

19 that we're not going to ride. 

21 Hazel and I tried that case together, and we 

21 pointedly attempted to keep the constitutional argument out 

22 of it, because we saw it as a hot area for the Supreme Court· 

23 of the United States decision in the seventies. 

':145 
NORTHERN VIRGINIA REPORTING 

(7l!trf!fi-82a 



- ... !• .. 

42 

1 But our Supreme Court felt it was necessary to 

2 write on that slate. And they said, if you get to the point 

3 where you're regulating ownership and you're getting to the 

4 point where you're regulating who can do what, you better 

5 have a constitutional nexus in it in local government. 

6 Very simi~ar to another case that was decided --

7 and a lot of this law has been made in Fairfax County. It 

8 was tbe Davis case. 

9 And Davis is an interesting case because it was 

18 candidly admitted - and a lot of people have said it's 

11 poorly reasoned. Well, if it's poorly reasoned, the Supreme 

12 Court hasn't said so, because it's never been overturned. 

13 T.here was an airport that existed down on Route 

14 1. And an application came up to convert that tbing to a 

15 shopping center. And, lord, the hearing went off on one 

16 issue. !be whole zoning decision -- that's an as-applied 

17 case, I recognize that. But it really stands for the 

18 proposition of what a board can and can't do. 

19 T.be whole issue came down to were there enough 

28 si~es already present, and whether or not there was a 

21 competitive disadvantage to existing merchants in the 

22 operation of another center. 

23 And the issue was so hot that they got a judge to 
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1 come in from out of town to hear tbe case. And the judge 

2 said, you•re not going to make me close my eyes to that 

3 wnicb is plain to see. You are regulating competition. And 

4 that is absolutely what you cannot do under the 

5 circumstances and guides of the zoning ordinance. 

6 And with the state in this case, Your Honor, 

7 telling us and I mean in no uncertain terms: private 

8 landfills are okay. In fact, they•re to be actively 

9 encouraged we find Prince William regulating competition. 

18 Your Honor, I think what the Court ultimately 

ll wi~l see when you look at this ordinance is that the 

12 . establishment of landfills is no longer a !"egislative 

13 decision in Prince William County. It 1 s a political 

14 decision. 

15 Politicians will advertise a 456 hearing, and 

16 establish a landfill. !here will never be a publi~hearing. 

17 The press -- and I know, Your Honor, this is a summary 

18 judgment -- is making a laughingstock out of the committee 

19 appointed to find landfill sites in Prince William County, 

21 as we argue this case today. 'lhey call them windshield 

21 surveys. These are hot, steaming, emotional issues in any 

22 community. 

23 And you know, I 1 m getting ready to be called a 
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1 garbage lawyer or tbe trash lawyer. That doesn • t bother me, 

2 because I'm already getting some of that. I'm now the 

3 Prince William trash lawyer. And that's fine. 

4 My view o·f the most important thing about this is 

5 that that is why waste management regulation has been in 

6 essence removed in large part from local government. 

7 We are more and more, Your Honor, coming to the 

8 recognition that an unbridled use of the police power 

9 creates the police state. 

18 In terms of where we are on this issue, Prince 

11 William County has still great voice in terms of landfill 

12 regulation. T.bere will be bearings. T.bere will be 

13 legislative bearings. They will be subject to due process. 

14 T.here is no due process right -- Mr. Hawkins• due 

15 process rights have been taken away from him. Be has an 

16 application in the name of his company pending for a 

17 landfill. And they said, you don't get a hearing. 

18 'lhe great thing that distinguishes this system of 

19 government is that you can sail into the safe harbor of the 

28 .courtroom and have that kind of thing overturned. You are, 

21 Your Honor, the final arbiter, the final arbiter of the due 

22 process rights of this man to operate a lawtul business 

23 encouraged by the legislature. 
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1 And it's unfortunate -- and I'm sure Your Honor 

2 doesn't like to have to make that weighty decision either. 

3 I wouldn • t want to be sitting in your posi t~on as a resident 

4 of Prince William County, having to make the decision to 

5 overturn a county ordinance. It's a frightful thing to have 

6 to do. 

7 But the tough decision has to be made here. The 

8 only buffer that we really exists between the unbridled 

9 legislative exercise of power to curtail legitimate rigbts 

18 rests in a black robe. 

11 And it's here, Your Honor, and we•re here to 

12 submit this case to you on the basis that we entreat you to 

13 recognize that you can't do this, that if a decision is to 

14 be made in the final essence as to whether or not this 

15 lawful business sball operate in the county, its exclusion 

16 should not be decided in this manner. 

17 Your Honor, you've been very patient. Are there 

18 any questions that I can answer for the Court? In Your 

19 Honor's reading of this matter, it there is something that 

28 the Court doesn't understand about our position, I'd be glad 

21 to answer any questions which you have, sir. 

22 THE COURT: I think not at this 

23 time. 

1.49 



1 MR. BETTIUS: Thank you, Your 

2 Honor. 

3 THE COURT: Let's take a brief 

4 recess. 

5 (Brief recess.) 

6 THE COURT: All right, Mr. 

7 Foote. 

8 MR. FOOTE: Good morning, Your 

9 Honor. we, of course, have a number of points that we wish 

18 to raise to the Court's attention today. However, I would 

11 begin by mentioning simply wbat the Court already knows. 

12 And that is that we have flled a detailed brief 

13 in this matter, which addresses a number of tbe points which 

14 Mr. Bettius has raised in his argument this morning, and 

15 which we think go a long way toward resolving the questions 

16 which might appear in the Court's mind with respect to the 

17 position he has taken. 

18 I will attempt to not duplicate in my oral 

19 argument the points that we've made in our brief, because we 

28 did try to be thorough and clear in that document. 

21 Mr. Bettius -- and I refer to him as Mr. Bettius 

22 because I have known him a great many years, and I have a 

23 very great deal of regard for his skills -- Mr. Bettius 
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1 unfortunately makes to this Court what I consider to be an 

2 excellent emotional appeal. 

3 Be's got one or two legal arguments and a number 

4 of political arguments for this court. But what he suggests 

5 to the court simply isn't the law in Virginia. 

6 The central issue in this proceeding on cross 

7 Motions for Summary Judgment is whether Prince William 

8 County may prohibit through its zoning ordinance the private 

9 use of land for debris landfills. 

18 I want to make that even more precise, because a 

11 number of points that were raised in opposition to our 

12 position are generally in the extreme. 

13 The precise issue is not about the regulation of 

14 a Tastee-Preeze. It's not about the regulation of docto~s. 

15 and lawyers. It is not about the regulation of dentists. 

16 T.be precise issue before tbe Court deals wi~ the 

17 County's regulation of an area that has traditionally been 

18 reserved to local governments. It has only been in the very 

19 recent past that the state has interposed in the area of 

21 solid waste management at all. 

21 'Ibis is an area in which we• re talking about 

22 situations in whicb private land owners claw the earth 

· 23 permanently. They fill it with, we submit, God.knows what. 
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1 ~ey close it over, and then tbey go away. 

2 Both public and private landfills in Virginia are 

3 stringently regulated now. we don't dispute that. T.be 

4 question is which is better for Prince William County, and 

5 who decides that. 

6 The question that's before the Court in this 

7 particular proceeding is whether the ordinance by which the 

8 Board has made that fundamental policy decision is facially 

9 unconstitutional on the basis of a Bill of Complaint and an 

10 Answer. That's it. 

11 As this court knows from reading Rule 2121, you 

12 can consider the pleadings, the admissions if any, pretri•l 

13 orders. That's it. The summary judgment can be based on 

14 nothing else. 

15 we submit that there is sufficient information of 

16 record to decide some of the questions both sides are 

11 mutually putting to the Court. But that's all that's before 

18 you. 

19 And you will find that -- you will find, sir, 

28 that you will labor in vain to find courts in the United 

21 States which have done what the petitioners in tbis case are 

22 asking you to do, to ruie that an ordinance such as this is 

23 invalid on its face. 
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1 You will labor in vain to find cases that deal 

2 with anything like the statutory structure whicb exists in 

3 this state. 

4 We have in fact cited a number of cases to the 

s court from other jurisdictions. we do not wisb to dismiss 

6 them as simply surplusage. 

7 The reason we do so is they're not submitted on 

8 the points that Mr. Bettius suggested, but rather on the 

9 question of the powers of localities to regulate uses to 

18 permit, proh-ibit, and regulate uses. 

11 The petitioners in this case effectively seek to 

12 avoid a trial on the issues which we believe are.central to 

13 the cause. We seek to have one. 

14 We are not submitting to you on the basis of the 

15 materials before tbis Court that the issue as a whole 

16 decided that we can successfully accomplish what tbe Board's 

17 attempted to accomplish here. 

18 Our point is that it is not facially 

19 unconstitutional, but that what must be determined is the 

28 fair debatability of this legislative enactment as any 

21 legislative enactment must be tested. 

22 Facial challenges are essentially difficult to 

23 tone out. ~at is, I state no extraordinary principle of 
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1 law when I state tbat. 

2 You start with the presumption of val1dity to any 

3 ordinance. T.bey assert that somehow when you•re dealing on 

4 cross Motions for Summary Judgment, that those presumptions 

5 are modified in some way. 

6 Well, I believe Your Honor is fully aware that 

7 that•s not true. T.be locality begins, whether it's a facial 

8 challenge or otherwise, with the presumption that what it • s 

9 done is constitutional and valid. 

11 And as I say, fundamental issues bere turn on 

11 evidence not of record. T.be record -is scarce. 

12 We say in brief that the power to prohibit uses 

13 in Virginia is not an implied power, but is an expressed 

14 power. We say also that there is no preemption because of 

15 their misstatement of tbe character and scope of the 

16 Virginia waste Management Act. 

17 Any equal protection and due process claims, 

18 which we submit are at the true heart of this proceeding, 

19 must be resolve on the basis of a full record, which is 

21 simply not before you today. 

21 Turning to the specific points, wbich have been 

22 raised by my able colleague's argument to you today, and by 

23 his fine brief, we would start with out fundamental 
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1 proposition that contrary to their assertions, there is 

2 express power to do what has been done in this case. 

3 If you look at the memorandum whicb we have 

4 submitted, we have detailed a series of arguments whicb I 

5 will not repeat this morning, to the effect that unlike 

6 virtually every other state in the nation -- there are only 

7 four that we can identify -- unlike virtually every other 

8 state, Virginia expressly authorizes the prohibition of 

9 uses. 

11 Virginia state enabling legislation says that 

11 localities may regulate, restrict, permit, prohibit -- and 

12 it goes on to say -- uses of land. 

13 And then, as Mr. Bettius properly notes, bulk, 

14 height, size, that sort of question. A separate provision 

15 of the statute. 

16 we submit that you cannot avoid or escape the 

17 clear meaning of the General Assembly wben it said that the 

18 locality may prohibit uses. 

19 Consequently, it is not necessary for us to move· 

21 to the question of whether tbere is some kind of implied 

21 power for the County to act. 

22 Even-- as·we say in our memorandum, even if the 

23 ordinance were not deemed to specifically prohibit uses and 

1.55 
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1 terms, whicb we say it does, or the enabling legislation, it 

2 also is the case that the power to regulate and restrict in 

3 the zoning ordinance necessarily included the power to 

4 prohibit as well. 

5 ~e question is not whether it may be done. ~e 

6 question is on what bases it may be done. 

7 The cases that we have cited to the Court, 

8 particularly with respect to the due process issue -- but as 

9 we indicate also applicable to the question of power -- you 

11 labor in vain to find a court whicb simply says the power 

11 doesn't exist. 

12 There are perhaps one or two jurisdictions which 

13 so hold. T.be vast bulk of American jurisdictions conclude 

14 that the power to permit, prohibit, regulate, restrict --

15 however you phrase enabling legislation -- contemplates tne 

16 exclusion of uses .in the proper case. 

17 The question of when the proper case is or isn't 

18 is the question which can only be addressed fro~ the 

19 development of a full record. 

28 T.hey assert at the outset that tbis is not a 

21 zoning ordinance. Well, that's a very difficult question 

22 for them to reach. 

23 But they've got to do it, because if they can 
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1 convince Your Honor that tbat•s the case, then it's not a 

2 zoning ordinance. we•re forced to look for implied powers, 

3 and that's a difficult case for the County. 

4 But we submit that it's clearly a case of a 

5 zoning ordinance. 

6 They say it deals with the ownersbip of land and 

7 not land regulations. But, Your Honor, it manifestly 

8 regulates land. 

9 In a moment I will address the inappositeness of 

11 the DeGroff case. But we start from the proposition that 

11 what we're talking about here is we tel~ a landowner what 

12 you can and cannot do with your land. 

13 And if that's not a zoning ordinance, I don't 

14 know how to describe a zoning ordinance, unless you would --

15 as my opponents would ably argUe -- unless you argue that 

16 all we can do is regulate the height and width of buildings. 

17 Well, that's not what zoning ordinances do. This is not tbe 

18 DeGroff case. 

19 we say we• re not going to let you, a. landowner, 

21 claw your land up and put a hole in it, in wh1cb to bury 

21 debris. Regulated or not. 

22 Tbe effort on the part of a.locality to tell 

23 someone what they can and can't do witb their property is a 
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1 zoning ordinance. 

2 It was adopted as a zoning ordina~ce. And I 

3 recognize that if that were its character, that would not be 

4 dispositive. 

5 But tbe fact of the matter is, it was adopted as 

6 a zoning ordinance, and not just this time. But guess what 

7 we did here? We took out of the ordinance provisions 

8 formally authorizing privately owned debris landfills by 

9 special use permits in, I think it was tbree zoning 

18 ·categories. 

11 They come to the Board of Supervisors requesting 

12 authorization to do their activity as a matter of zoning 

13 law, and now when we tell them they can't as a matter of 

14 zoning law, they say it's not a zoning law. It just doesn't. 

15 bold water, sir. 

16 A zoning ordinance may have secondary effect. We 

11 don't dispute that. A zoning ordinance, in fact, will 

18 almost always have secondary effects on the character or 

19 quality of an ownership. 

28 But if that's not what its primary function is, 

21 then that is not a basis on which it can be struck down. 

22 You wi!l again labor in vain to find a case in Virginia or 

23 elsewhere in which a secondary effect on so~eone, directly 
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1 r~lated to a prohibition or a permission of a use of land, 

2 has been found the basis for overturning the ordinance 

3 itself. on that basis alone. 

4 Moreover, Your Honor, every case of which we are 

5 aware, and all the cases whicb we have cited to the Court 

6 and.I would mention we've already determined this but 

7 every state case that we cited is provided to you so that 

8 you may refer to it. 

9 Every case of which we are aware, all of which 

11 they cite, treat the prohibition of uses in this manner as 

11 an example of the use of the zoning power. 

12 I specifically bring your attention to a case 

13 called Cavanaugh v. Township of London Grove, because I 

14 think it's extreJDely Uluminating. 

15 First of all, it SPecifically dealt with 

16 prohibition of sanitary landfill, a landfill. In that case 

17 -- and let me go back and say that Pennsylvania is probably 

18 the jurisdiction most hostile to tbe exclusion of uses under 

19 its zoning ordinance, under zoning powers. 

28 T.bere is a state statute in Pennsylvania similar 

21 to that in Virginia whicb says, gee, you should use privates 

22 to the extent feasible. ~e Township of London Grove bad 

23 banned a sanitary landfill on the grounds that it was going 
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1 to do a public landfill. 

2 The Township of London Grove took that -- or tbat 

3 was taken by cavanaugh before the township court -- and I 

4 forget what they call the lowest level of trial court in 

5 Pennsylvania. But that exclusion was affirmed. 

6 The Court of common Pleas, the Commonwealth court 

7 affirmed it. It went to the Supreme Court of Pennsylvania, 

8 a court whicb has developed a thing called the Pennsylvania 

9 Rule on exclusion of uses. 

11 And that court by divided vote affir.med the 

11 exclusion of the sanitary landfill in that case. It 

12 atfir.med the exercise -- and for my purposes rigbt now, I 

13 will emphasize this -- it affirmed the exercise of a zoning 

14 power to exclude a sanitary landfill by private parties 

15 where the public had expressed its intention to.proceed. 

16 That case is useful for any number of purposes in 

17 this proceeding, Your Honor, and we have provided you.a copy 

18 of it. 

19 It is especially useful with respect to whether 

28 these kinds of ordinances are zoning ordinances. Only 

21 recently, as I indicated, has the state found its way into 

22 the regulation of solid waste management. 

23 I reiterate that this has traditionally been a 
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1 local concern. It's not, as I suggest, doctors, dentists, 

2 and lawyers. That's not the case here today. 

3 T.be case is landfills. Landfills and landfill 

4 regulation has traditionally been local based. T.bat infuses 

5 botb the powers that we assert tbe county has as a matter of 

6 zoning law, and the preemption argument whicb I will turn to 

7 in a moment. 

8 T.bey assert that somehow because we have said 

9 only private debris landfills are excluded, and not public 

18 ·debris landfills, that somebow it's clearly not a zoning 

ll ordinance. 

12 Well, I believe the Court knows that zoning 

13 ordinances don•t apply to localities anyway, unless they 

14 expressly say so. 

15 we are, as Mr. Bet.tius correctly observes, 

16 subject to 456 review. 14.1-456 of the Code provides a 

1'/ mechanism whereby public uses are authorized and located •. 

18 We're not subject to the zoning ordinance. 

19 Every time we exercise a zoning power, be it in a 

21 general manner such as this, or zone by zone, we have 

21 clearly affected private rights. T.bat alone does not cbange 

22 its nature. 

23 Moreover, as we will show later, the local power 
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1 to exercise zoning is clearly recognized bf the Waste 

2 Management Act. 

3 My opponents argue the DeGroff case as if it were 

4 dispositive with respect to the issues before the Court, 

5 saying that the DeGroff case clearly proves this is not a 

6 traditional zoning ordinance and therefore it must fall. 

7 Your Honor I'm sure will either read or has read 

8 the DeGroff case, and will know that that's simply not what 

9 it says or does. 

1& It's what it says and does with respect to the 

11 question of socioeconomic zoning. But it does not say that 

12 we cannot regulate how someone will put their land to use. 

13 In that case, of course, the question was, 

14 someone builds a townhouse complex. It looks like every 

15 other townhouse complex. In that, as a matter of 

16 socioeconomic zoning, with no other basis, you must set 

11 aside 15 percent of the units in that property for lower and 

18 middle income persons. 

19 Well, I have no trouble saying that the court 

28 was probably correct in its interpretation of Virginia law 

21 Wleh respect to DeGroff. But that's not what's happening 

22 here. 

23 If he says that somehow we restrict or regulate 
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1 ownership and compensation for land, I submit that's what 

2 every zoning ordinance does. It's not a matter of 

3 antitrust. It's not a matter of any kind of socioeconomic 

4 zoning. Every single· restriction or regulation on the use 

5 of property affects the value in the hands of the owner of 

6 that property. 

7 If it quacks like a duck and it walks like a 

8 duck, it's a duck. And this is a duck. T.bis is a zoning 

9 duck we have here. 

11 I repeat again, that the ability to prohibit uses 

11 of land in Virginia, while not unique as a matter of 

12 exercise of local power, is unique as a matter of state 

13 zoning enabling legislation. 

14 . I no longer recall the four states that perm.it 

15 it, but there is an appendix in the memorandum which 

16 identifies -- I think of tbe 51 states, we were able to find 

17 the zoning enabling legislation of 47 or 48 of. them. 

18 Most of them used the old standard state zoning 

19 enabling formulation of regulate and restrict, which most 

21 courts have addressed the issue and have concluded also· 

21 includes the power to prohibit. 

22 No case in Virginia, none that you can find, none 

23 that you can show to me, and we submit one or two to the 
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1 contrary, requires every locality to provide for every use 

2 within its boundaries. 

3 In fact, the law in Virginia seems quite clearly 

4 to the contrary. 

5 If we may adopt an inclusive zoning ordinance 

6 which says that you can permit some uses and prohibit 

7 others, or that you need not 11st everything in a zoning 

8 category, it seems to me clearly to include the proposition 

9 that you need not think of everything. 

11 'lbe question is not that we must one day th'ink of 

11 everything. suppose we don't provide for Tastee-rreezes in 

12 Prince William County, and they come before us requesting 

13 permission to do so. We say no, because it's not provided · 

14 for in the ordinance. 

15 Well, on what basis could that be sustained were 

16 it challenged? And it could be challenged, if you sought 

17 permission to go forth. That could - it could be 

18 challenged, there is no deprivat~on of due process with 

19 respect to something like that. 

21 i'ben we would have to justify it on the bases we 

21 submit to have to justify any ordinance, and it couldn't 

22 survive. I don't think anyone here would contend so. 

23 Certainly the county does not contend so. 
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1 we repeat, this is a peculiar, tradi tiona!, local 

2 funct1on, encompassed within the zoning power of Prince 

3 Wi~liam. 

4 ~ey say because there is no zoning ordinance, 

5 then the presumption of validity necessarily fails. Well, 

6 that•s the first time I 1 ve ever heard that argument made. 

1 Presumption of validity attaches to any 

8 legislative enactment. It doesn•t have to be a zoning 

9 ordinance for tbat to be the case. 

18 It is not a taking case. It is not a 

11 constitutional decision to be reached on the merits of the 

12 case before us today. 

13 Por example, Mr. Bettius suggested that the 

14 DeGroff case was somehow an equal protection· case. Be never 

15 said as much, but would lead the Court to believe that the 

16 court sua sponte found some kind of discriminatory taking 

17 here. Discriminatory activity. That tbat was a taking case 

18 question under the state just compensation clause. 

19 In effect, what tbe arguments about ownership of 

28 property are, ownerShip and regulation of ownership are, are 

21 back-door attempts to argue antitrust to this Court. 

22 In their Bill of Complaint, the petitioners 

23 asserted that this, that the zoning ordinance amendments 
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1 were a violation of the antitrust laws. 

2 Unfortunately requiring us to -- or perhaps 

3 fortunately requiring us to do an extensive body of research 

4 on a point which they now appear to drop except through 

5 that. 

6 Well, what they're suggesting is that somehow we 

7 are without power, first as a matter of zoning law, and then 

8 monopoly keeps coming up in the course of the argument --

9 that we somehow are not empowered to do it becauae we can't 

18 monopolize and do this just for ourselves. 

11 Well, I refer you to our memorandum on antitrust~ 

12 It simply isn't the case. In fact, the cases we cite there, 

13 Racetrack Petroleum and Pendleton, both of those involve 

14 exclusion of uses and certainly as a matter of antitrust. 

15 They weren't zoning cases. Said we can do it. Sa1d that•s 

16 not a violation of the antitrust law. 

17 So an attempt to get back into the question of 

18 antitrust, or monopolization and control of ownersb1p 

19 simply can be unavailing, because we have the power to do 

28 wbat we do, if we have the power to enact the ordinance 

21 we've enacted, which we submit we do. 

22 . It is perhaps consistent with the arguments that 

23 have been raised to this court.today, which we think go way 
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1 too far in an attempt to persuade this Court that what has 

2 happened here is some kind of egregious deprivation of 

3 property rights in this country. 

4 T.be brief goes on to suggest that somebow, if 

5 we•re permitted to do what we•re doing, we will create a 

6 system of economic anarchy. 

7 We suggest that that asks a bit much of this 

8 Court to believe. The courts retain ultimate control of tbe 

9 validity of zoning actions, such as that whicb were taken, 

18 as we submit on tbe development of a full record the fairly 

11 debatable standard applies. T.bere is no more stringent test 

12 which is applicable in these cases. 

13 They go on in their arguments with respect to th.e 

14 power of localities to suggest that somehow tbe state Waste. 

15 Management Act is applicable to the question of whether we 

16 have powers. 

17 we suggest to the Court that this is actual~y a 

18 part of their preemption argument, and should appropr~ately 

19 be considered in that venue. 

28 T.bere is simply no Virginia authority for tbe 

21 proposition that everyone bas an absolute right to make any 

22 use of land he desires. The question of under what 

23 circumstances we may impose restrictions on that is not 
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1 magical. It's not special. It's not new. It is 

2 traditional. It is just a zoning case. 

3 I want to turn if I can, sir, to the preemption 

4 argument. And suggest that petitioners in tbis case have 

5 got to do one of two things. 

6 They have to convince you that we don't have the 

7 power to prohibit uses, which we say is so clear on the face 

8 of the statute as to beggar no belief, or disbelief. 

9 The second of cour·se, is to say that well, even 

18 if we can, assuming that we can, that the state has pretty 

11 much swept us out of the picture. 

12 This issue is not, however, dispositive witb 

13 respect to the matters that are before this court. They 

14 only w1sh it so, because if it were so, then they would have 

15 to avoid trial on what Mr. Bettius candidly acknowledges is 

16 the dispositive issue, or would be the dispositive issues in 

17 this case, which is the fair debatability of the Board 

18 enactment. 

19 They assert in making the position, making their 

28 position to the court that the Virginia waste Management Act 

21 constitutes a comprehensive scheme which regulates, quote, 

22 all aspects, unquote, of solid waste management. 

23 Your Honor will, if you have not already done so, 
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1 read the waste Management Act, and you will see that tbis is 

2 simply not so. T.De waste Management Act's manifestly enters 

3 into an arena which it never entered into ~fore. 

4 It collects a number of regulations and statutes 

s that used to be in the health code and other places, to 

6 bring them into a comprehensive body of law,to be sure with 

7 respect to those things which it seeks to address. 

8 T.bey say in effect that since the state has 

9 authorized private landfills in the Waste Management Act 

11 and we don't dispute that that therefore it has required 

11 us to permit it •. Because the state .says they can get 

12 permits, that • s the end of it for us. 

13 We say that's not what that Act does at all. 

14 T.bis is a misunderstanding of what the Act does, and it 

15 assumes what they must prove, ·i.e., that the scheme 

16 purports, or actually does transfer zoning power where it 

17 has always resided, and where Section 15-1.427 of the Code 

18 of Virginia has kept it for some number of years -- perhaps 

19 71 now in previous versions of that statute -- where the 

28 zoning powers hav~ as equally if not, it's in a better 

21 developed body of law than the class of solid waste 

22 management -- they're saying that somehow by the merest 

23 inference all that's gone now. 
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1 But what they do there is try to avoid the effect 

2 of 18-27l(a). They cite it to the Court, and I'm sure the 

3 Court has seen it. 

4 Tbey dismiss this section, which says that before 

5 a permit may be issued, the D~partment of Waste Management 

6 must receive notification from the local1ty that tbe 

7 location of the facility is consistent with local planning, 

8 zoning, and subdivision ordinances. 

9 I don't know what can be clearer on the part of 

1B the General Assembly that it did not intend to preempt local 

11 zoning control than a statement like that. 

12 They attempt to dismiss it by calling it a power 

13 to comment. As if that somehow dismissed the matter. 

14 Now, let me suggest to the Court that if you turn 

15 to Section 18-278.1 of the Code, which is the immediately 

16 preceding section of the statute, that section provides for 

17 notice of an application for a solid or hazardous waste 

18 disposal facility to the locality, which may then conduct a 

19 public hearing on the question if it chooses to do so, and 

21 then may provide, quote, recommendations to the Department 

21 of Waste Management with respect to the application. 

22 There are some procedural requirements, but 

23 that 1 s the guts of the section. I suggest that that 1 s the 
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1 power to comment. 

2 section 18-278.l(a) says that we must certify, 

3 notify the commonwealth of compliance with our local zoning 

4 ordinances. 

s Wbat happens if we say no? we would proffer to 

6 the Court, and this would come in I presume at a full trial, 

7 that the fact of the matter is the Commonwealth has stopped 

8 processing their application, too. When the notification 

9 was received that we had done what we did, they stopped 

18 processing the application. 

11 The situation is simply --

12 MR. BBTTIUS: !our Honor, I. 

13 must object. Be's totally outside the record at this point 

14 about what he's going to prove at trial. ~is is a Motion 

15 for Summary Judgment. 

16 MR. FOOTE: · !our Honor, 

17 considering the proffer of evidence previously before the 

18 Court, I don't think I've stepped too far out of bounds. 

19 But I will step back from that_ and suggest to the 

28 Court that you don't need to know that and consider that, to 

21 be aware of the fact that the Section 18-178.1 provides for 

22 a notice. 18-278.1(a) says that ~e have to give 

23 notification of consistency with local zoning ordinances. 
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1 I suggest to the Court what's the question then? 

2 What happens if we say no? 

3 We have 3& days to answer. I agree if we don't 

4 act witbin 3& days, then our ability to interpose our zoning 

5 power between the location of a facility and the approval of 

6 a permit -- assuming it meets all the othec requirements of 

7 the Act -- is in fact vitiated. We're in fact at that stage 

8 vitiated. 

9 Within that 3&-day window, however, I submit that. 

1& the General Assembly has acknowledged that our local zoning 

11 powers must be acknowledged under the state Waste Management 

12 Act. 

13 If the General Assembly had wanted 1ocal1t1es not 

14 to have this power, it clearly could have said so. It's 

1~ done so in other locations. It's done so in no portion of 

16 the Waste Management Act. 

17 The petitioners simply cannot overcome tne 

18 ancient tradition of statutes, and the statute which grant 

19 the local1ty the power to zone •. 

28 T.bere is no preemption bf merest implication in 

21 the state. In fact, I would submit to the court that case 

22 law suggests that Virginia disfavors preemption generally as 

23 a matter of law. 
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1 There has been a great deal of argument 

2 concerning the Tiny House case. We submit tbat to the 

3 extent it is apposite at all, it•s forced the position the 

4 county has taken by finding no preemption in that case of 

5 local zoning ordinances in the face of what we submit to 

6 have been an even more detailed scheme of regulation than is 

7 present in this case. 

8 There is a great deal of discussion of tbe fact 

9 that the locality there had not enacted a complete, quote, 

18 prohibition, unquote. 

11 Read the case carefully, the use of prohibition 

12 in that term is clearly in the 18th AmenQment sense of 

13 prohibition of the sales of and consumption of alcohol. 

14 That was a specific scheme entirely separate from that here. 

15 In fact, what hapPened in that case was the 

16 Supreme Court said that localities are not preempted in the 

1"1 exercise of zoning powers by the mere existence of this 

18 comprehensive ABC regulatory structure. 

19 T.bere is a different scheme at issue here. It 

28 does not, as we suggest, regulate all aspects of solid waste 

21 management. 

22 Petitioners, we submit, misunderstand the 

23 purposes of the Act itself. Perhaps the foremost two 



1 purposes of this Act are to assure address of the issue both 

2 locally and regionally. 

3 They mention to you that there i.s provision for 

4 regional provision of solid waste services. T.be statute 

5 makes it' plain that that's when the governor bas so 

6 directed. Otherwise localities are required to provide for 

7 solid waste management under the Act. 

8 That's the primary responsibility, and that's tbe 

9 responsibility that the Board of Supervisors is attempting 

18 to meet at the present time. 

11 The question of how it accomplishes that, we 

12 submit, is not preempted by this Act. 'Dlis bill simply is 

13 not a private industry trade bill. 

14 T.be purpose, the other principal functions of the 

15 Solid waste Management Act, Your Honor, are to control tbe 

16 design, construction, operation, maintenance, and closure o~ 

17 landfills. Once a facility exists on the earth, how sball 

18 it be designed, built, kept, and closed? 

19 'Blat is the buik of the provision of this Act. 

28 After you assume that we must take care of it. 

21 we assume that we are no longer at liberty to 

22 ignore it. Therefore, these arguments to the extent that 

23 somehow that we are behaving, or could behave, parochially, 
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1 we submit have in fact been addressed by the Commonwealth. 

2 The question of how we address it remains in our 

3 jurisdiction to determine. And nowhere in that Act is it 

4 manifest that the state intended to transfer the zoning 

5 power to the Commonwealth. 

6 we submit that in 271.l(a) it ~ysto the 

7 contrary. More importantly, and beyond that, there is 

8 absolutely no mandate anywhere in this Act that local1ties 

9 address it with private facilities. 

11 In this regard, there has been argument to the 

11 e3ffect that the provisions of tbe Act dealing with 

12 hazardous waste facilities specifically express a 

13 governmental policy that private facilities will be 

14 encouraged. 

15 ~ere are a couple· of points we'd like to make 

16 about that, the first of which, sir, is that there is no 

1/ similar provision with respect to solid waste facilities. 

18 The Act is broken, at least to that extent, into two major 

19 chunks. Hazardous waste facilities, which the Commonwealth 

28 recognizes have certain dimensions worthy of specific 

21 address, and solid waste facilities. 

22 It is not enough to say that, gee, because they 

23 meant it with these more serious landfills, they must also 
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1 have meant it over here. The General Assembly cannot be 

2 assumed to act in that fashion. It clearly had before it 

3 the Act. It chose not to include that language. It's not 

4 there with respect to solid waste facilities. 

5 Suggesting once again, not that it's a less 

6 important issue, but somehow, that in that area they cbose 

7 to let the localities make greater determinations about how 

8 they would address those problems. 

9 Again, nothing mandates in that Section --

18 nothing mandates a private facility. It only applies -- it 

11 says, if you assume that there is some kind of, by analogy, 

12 there is some kind of application of the hazardous waste 

13 facility policy statement to solids -- it says, it can be 

14 done by public or private facilities, private facilities 

15 shall be used to the extent feasible. 

16 It's easy for the petitioners to focus on the 

11 question of private facilities without emphasizing to. the 

18 extent feasible. 'l'be question we ask the Court isz Who 

19 shall determine the extent feasible? Onder the Act, as it 

28 is drafted, it is manifestly not the side of the 

2l Commonwealth that that snall be done. 

22 T.he General Assembly could clearly have said, 

23 well, since we're going to decide whether it's feasible or 
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1 not, we• re going to let the Board of Waste Management or the 

2 Department of waste Management make that assertion -- or 

3 make that determination, rather. 

4 T.hey don't say that. The question is who decides 

5 it's feasible because of the primary local responsibil-ities 

6 of a landfill, and particular solid waste landfilling 

7 locally in the United States, and certainly in this state. 

8 We submit that that is a local responsibility in 

9 the first instance. Certainly nothing in the Act suggests 

18 to the contrary. 

11 And finally, we submit to Your Honor, tbat even 

12 if that were tbe case, the question of feasibility is 

13 inherently a factual question. 

14 You can't simply come in here and say, well, 

15 we're private, and we can do it as good as or better than 

16 the public sector, and therefore it's feasible for us to do 

17 it, and the locality has nothing more to say about that. 

18 It's a factual question; is it not?> 

19 And they make much of tbe fact that the County 

28 has in its Answers to Interrogatories said, well, gee, 

21 private ones can be just as good as the public. 

22 We submit if tbat•s the case, we win. Because on 

23 the fair debatability standard, tbe decision of whether 
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1 under that circumstance one shall be permitted or tne other 

2 is a fairly debatable question. 

3 The locality can determine that for the better 

4 protection of the 1on9-term health, and safety and welfare 

5 of its citizens, it may choose to do it, for reasons· which· 

6 would be addressed at a full hearing on the merits. 

7 THE COURT: Does that include 

8 tbe sort of things Mr. Bettius was talking about? 

9 -MR. POOTE: I'm sorry, Your 

18 Honor? 

11 TBE COORT1 Does that 

12 eventually include gas stations, or people who sel~ guns, 

13 and all the other possible potential~y dangerous 

14 occupations? 

15 MR. FOOTE: In other 

16 jurisdiction, it most certainly bas. T.here are 

17 jurisdictions which have permitted the whole exclusion of 

18 gasoline stations, revolving signs, any number of matters 

19 which we have cited to the Court in our memorandum. 

28 Our point is not that tbe County or the local1ty 

21 can always do that and successfully do tbat. T.be question 

22 is the justification of which they put forward and a ma·tter 

23 of evidence for it. 
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1 If, upon hearing, the Court determines that tbe 

2 justification simply doesn't bear weight -- say, for example 

3 we say you can't do gasoline stations -- well, the arguments 

4 against that are, give me your justification. Well, of 

5 course, it's hazardous. 

6 But ·on the other hand, it's never been a 

7 traditional local function to prohibit the sale of that kind 

8 of material, unlike landfills. 

9 T.be question is not whether it can be done. T.be 

18 question is when it can be done. Onder what circumstances. 

11 Which we submit is a matter of full .development on full 

12 record. 

13 THE COURT 1 Okay. 

14 MR. I'OOTEa The petitions in 

15 this case -- and I repeat ably, I'm sure -- ask this Court 

16 to make, they ask you to make the leap that because tbe Act 

1/ contemplates solid waste management needs be1ng met by 

18 private parties, that it necessarily can forbid the local1ty 

19 to make further decisions with respect to its zoning powers 

28 in this area. 

21 we submit that tbis is too great a leap, and that 

22 simply no court which you can, which has been cited to you 

23 has taken that leap. 
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1 I would like to address, even more briefly, 

2 arguments which have been raised by the Virginia Waste 

3 Industries Association. 

4 MR. BETTIOS: Your Honor, we do 

5 not adopt the position of the Virginia waste Management 

6 Association. We've allowed them to file an amicus brief, 

7 but I want the record to clearly indicate that we don't 

8 necessarily adopt their position in this case. 

9 It's interesting, but ••• 

18 MR. FOOTE: We understood that 

11 from Mr. Betti.us before the proceeding began, and frankly, 

12 we can understand why. 

13 Because when you shake the VWIA's position down 

14 -- and tbey are in this case filing an amicus brief, and 

15 therefore their position in this matter is of significance 

16 to the Court -- it frankly does not assist the petitioners 

17 in much of any respect. 

18 !be VWIA asserts a number of principles of law 

19 which no one can disagree with, but in the end they do not 

28 advance the preemption argument beyond where it was. !bey 

21 don't even address Section ll-278.l(a). 

22 And so we don't believe that their arguments with 

23 respect to preemption can be very persuasive, unless they 

1SO 
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1 deal with tne fact that zoning powers have been expressly 

2 recognized by the General Assembly. 

3 They suggest somehow that there bas been a long-

4 public policy between private enterprise and waste 

s management, citing a 1984 and a 1986 statute, which we 

6 suggest five and three four and two years ago doesn't 

1 exactly express a long state policy of involvement in this 

8 area. In fact, we submit to you that the history of it has 

9 been to the contrary. 

18 Tbey also deal with the question of our having 

11 exceeded our zoning powers. T.his is, of course, the Dillon 

12 Rule argument all over again, and it is not advanced beyond 

13 the arguments that have been made to the Court before. 

14 !ben they go on, however, to deal at some length 

15 witb the question of whether what we have done, what the 

16 County has done here, is reasonably or substantially related 

1/ to the ends which are advanced. Wbicb, of course, we assert 

18 is the critical issue before the Court. 

19 It's not a preemption or a Dillon Rule question. 

28 It's a due process, equal protection kind of question, which 

21 has been addressed by other courts and other jurisdictions. 

22 And the way we suggest would be approached in Virginia. 

23 The arguments which are extended by. the VWIA, 
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1 however, suggest our v~ry point; that this is a fact-laden 

2 inquiry. T.he question of whether what we have done advances 

3 the public welfare in a permissible way, which the Court 

4 could then determine, is simply one that can't be determined 

5 on the record. 

6 Its argument.as a matter of law that somehow 

7 there is not substantial relationship here is that because 

8 a locality is exempt from local zoning powers, and because 

9 i~ is exempt from the financial guarantees --

18 (To Mr. Bettius:) Marc, did you provide those to 

11 the Court yet? 

12 MR. BBTTIOS: Pardon me, sir? 

13 MR. FOOTE: The regulations? 

14 They're not crucial right now 

15 MR. BBTTIOS: I 1 11 be glad to. 

16 MR. I'OOTB: - but we would 

17 · certainly concur in making those available to the Court. 

18 - that because the local1ty is exempt from ·tne 

19 financial guarantees, then the legal conclusion that must 

21 flow from that proposition is that the locality, not private 

2! sector, can circumvent, or completely avoid supervision. 

22 Well, number one, one can r-each that conclusion 

23 

182 
NORTHERN VIRGINIA REPORTING 

Fairfaxr.. VA 
( 7 83 ) 37 a-6 228 



. • •• • . • ... •• ,., • ~~,/ • • • ~. ~ .• ... • J ,· ..• I;. 

79 

1 MR. BETTIOS: That's not our 

2 point, Your Honor. we would stipulate that's not our point. 

3 MR. FOOTE: I don't mean to 

4 suggest that it is. I didn't say petitioners. However, it 

5 is a matter the court mast consider in this cause. 
. 

6 But tbe opposite conclusion is equally possible, 

7 we submit •. And that is that the General Assembly has made 

8 tbe conclusion that we are better able to make zoning·or 

9 locational decisions that tba~ is tbe private sector because 

18 of 456 review, and the fact that we have the power of 

11 eminent domain, and the fact that we are not constrained of 

12 what it is we own, and we can find the best site. 

13 And secondly, that we can raise all tbe needed 

14 revenue. That • s how we • d meet the financial guarantees. 

15 so my point with respect to VWIA's argument is 

16 that as a matter of law, you can't reach the conclusion that 

17 they have reached. 

18 It is a point in both briefs, not as developed 

19 perhaps in the petitioners• brief as in the VWIA brief, that 

28 tbis is an equal protection case as well. 

21 However, the VWIA quite properly acknowledges 

22 that this does not involve suspect classification. It 

23 involves no fundamental .right. And thus, as a matter of 
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1 equal protection analysis, it•s subject only to the minimal 

2 scrut1ny test which is routinely applied in cases of 

3 governmental line drawing. 

4 Several rules follow from that, the first of 

5 which is that those line drawings are presumed to be va11d. 

6 Secondly, that if there is a set of facts which 

7 may be conceived with rational support, they must be 

8 assumed. 

9 And that tbat•s why the burden of producing 

18 evidence to demonstrate the denial of equal protection or -~ 

ll in fact the rules are about tbe same -- due process of 

12 peti~1oners, the burden of producing evidence is on them, 

13 and not on the county. 

14 No cases support the proposition asserted that 

15 the distinction between the public itself and the private.· 

16 sector generally is an equal protection question at all. 

17 The question is whether the government bas 

18 impermissibly discriminated amon~ groups. You will labor to 

19 find cases in which the question is whether somebow distinct 

21 from the government and everybody else is an equal 

21 protection case. 

22 Moreover, even if you were, the government and 

23 the private sector simply are never similarly situated. The 
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1 government is the gove~nment. It has the powers of 

2 government. Private parties come and go. Some are better 

3 than others. 

4 It may be an imperfect match to the ideal, but 

5 the public sector is indeed -- at least in theory, and often 

6 in practice -- more responsive to the public will than any 

7 private party is, because of the nature of pr1vate business. 

8 We are publicly responsible. They are not. 

9 More money. The County often has more money 

18 not always, of course. BFI could come in here and, mr 

11 goodness, BFI could probably buy the county. 

12 But the fact of the matter is- we have to regulate 

13 for everybody here. It may be the petitioners in this case 

14 are the finest landfill operators in America. It may be 

15 that they have all the money out there to do what tbey do. 

16 But we're not regulating these people out of 

11 business, except as a consequence of what the Board has done 

18 here. 

19 we are regulating for the future of this County. 

21 And we are saying that there are going to be operators who 

21 don't have the money that we have and the ability to raise 

22 it. 

23 And finally, the County is in one place and it's 
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1 never going to move. The private operators, as I say, are 

2 going to come and go. 

3 I mention all that only with respect to the 

4 question ·of whether we are ever similarly situated to the 

5 private sector. 

6 We submit that if you get to the question of 

7 equal protection, that must be resolved on a factual basis, 

8 and it can.•t as a matter of law be resolved against tbe 

9 County. 

11 In conclusion, Your Honor, we wi~l suggest to you 

11 that tbe petitions in this case are asking what -- so far· as 

12 we can tell -- virtually no court in American has given. 

13 And that is a decision on the basis of a Bill of Complaint 

14 that no set of facts exists which can substantially justify 

15 the course of action that tbe Board has taken. 

16 We suggest that there is in fact power in the 

11 locality to make this decision. T.hat it is not preempted by 

18 the Commonwealth of Virginia. And con~equently, if we may 

19 do it, the question is under what circumstances we may do 

21 it. 

21 And the Court might be completely convinced upon 

22 a hearing that we cannot successfully do it in this case. 

23 But it cannot do it upon a Bill of Complaint. 
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1 Thus, was what the Board did fairly debatable? 

2 An essentially traditional zoning case. It has been 

3 suggested that the question on all these cases is whether 

4 one may properly sacrifice private rights to the public 

5 good. 

6 I think that's an excellent formulation of many 

7 of the issues which are presented in this case, with respecc 

8 to essentially that core question. T.be question that will 

9 be before this court upon hearing is whether that balance 

11 has been struck in an appropriate way. 

11 It is not a question of the facial inva11dity of 

12 an attempt by the Board of Supervisors of this county to 

13 address the mere long-ter·m public welfare issues which are 

14 presented by a traditional, if now heavily regulated 

15 function. 

16 we ask this Court for judgment, therefore, that 

17 there is an existing enabling legislation. ~at there is no 

18 preemption. T.bat there is no antitrust violation. No 

19 taking of property without just compensation or due .process. 

21 And that trial is required on all else. 

21 Tbank you, sir. 

22 

23 

THE COOR'P: Mr • Foote? 

MR. FOOTE: Yes, sir. 
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1 THE COURT: If I understand you 

2 correctly, you concede -- or do you concede that the 

3 question of whether or not you have the authority, express 

4 or implied, to enact this legislation is something that the 

5 Court can rule upon now? 

6 MR. FOOTE: Yes, sir. we say 

7 so because we submit that the question of whether this is _ ... 

8 whether the Dillon Rule authorizes the adoption of the 

9 ordinance does not require an external factual inquiry. 

lS It is our submission simply that the enabling 

11 legislation is manifest. 

12 THE COURT: So your Motion for 

13 Summary Judgment is the other side of their coin? 

14 MR. FOOTE: Yes, sir. 

15 THE COURT: You say that you do 

16 have it, and they say you don't. You both agree that that's 

1/ not something that needs any factual development --

18 MR. BE'l'TIUS: So stipulated. 

19 TBE COURT: - one way or the 

28 other. It can be decided on the pleadings before the court? 

21 MR. FOOTE: Yes, sir. 

22 THE COURT: S ubj ect to 

23 presumptions of whether they exist or don't exist. 
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1 MR. FOOTE: And tnat would be 

2 true actuallY of, in effect of the other points upon which 

3 we have sought judgment. 

4 I don't -- I believe Mr. Bettius and I are in 

5 fundamental agreement that our point is that the record is 

6 not sufficient to dispose of what we perceive to be the 

7 critical and dispositive issue. 

8 Mr. Bettius states to the contrary. Be tbinks 

9 the dispositive issues reached earlier can be reached on the 

11 facial invalidity whicb is apparent on the record. we don't 

11 disagree with that. 

12 TBB COURT: Thank you. 

13 MR. MCSWEENEY: Good morning, 

14 Your Honor. I can still say that safely for the next four 

15 or five.minutes. I'm Patrick ·Mcsweeney. 

16 Your Honor in an order earlier this year allowing 

17 two individuals and an organization of which they are 

18. members to intervene in this case, and we have intervened on 

19 the side of the Defendants. 

28 I won't repeat, 1 hope -- and I hope Your Honor 

21 wi~l stop me if I begin to -- any arguments that have been 

22 made by Mr. Foote. 

23 In fact, we think this case is very narrowly 



1 positioned. Indeed, we think that, and join in the Board's 

2 motion, cross Motion for Summary Judgment. And in its 

3 opposition to the Motion for Summary Judgment by Mr. Bettius 

4 on behalf of the Plaintiffs. 

5 We think it is a summary judgment case, Your 

6 Honor, entirely. And I think it's important to look at just 

7 what the case is about. 

8 In the appendix to the Board • s memorandum in 

9 support of its cross motion in opposition to Mr. Bettius• 

11 motion, you will find the official action of the Board. 

11 Now, it's interesting that the· action of the 

12 Board challenged was a deletion of the zoning ordinance., a 

13 deletion, a removal, a striking-through of provisions 

14 already existent in the zoning ordinance. 

15 Clearly the action of the Board was a zoning 

16 act1on. I think it would be preposterous to argue 

17 otherwise. 

18 T.be interesting thing about the Plaiptiffs' 

19 argument is that they don't challenge the right of the 

21 County as a general proposition to exempt itsel:t from its 

21 own zoning ordinance. 

22 Indeed, that is a proposition of law so wel.l 

23 established in Virginia as not to require any argument 
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1 today. That is what happened in this action. 

2 The Board of Supervisors flatly prohibited all 

3 debris landfills in the County. !bat is the only language 

4 in the or·dinance today. 

5 Actually the absence of a permitted use applies 

6 facially to everyone. But in decades of opinions, the 

7 Attorney General has ruled, and it has never been challenged 

8 to my knowledge with one exception before today, in a case 

9 arising in my home county, Powhatan County. It went to the 

1S Supreme court, and was mooted. 

11 The question whether the County can exempt itself 

12 and favor i~self where it has a governmental function -- and 

13 again the proposition was so well established in Virginia 

14 that the disposal of solid waste is a governmental function 

15 -- it's not a proprietary function. It is not a new 

16 governmental function. It is an age-old governmental 

17 function. 

18 T.be fact that that governmental function is from 

19 time to t1me carr~ed out by proprietary or commercial 

2S interests does not change the essential fact that the 

21 disposal of solid waste, including debris, is a governmental 

22 funct1on. 

23 And Your Honor does not have to reach that hoary 
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1 and frightening spector that the Plaintiffs advance for you 

2 that the County will have a foot in the door and will next 

3 begin to regulate trade and industry broadly. That's not 

4 what this case is about. 

5 T.bis case -- the County, which in statutes and as 

6 a result ~f statutes which the Plaintiffs cite, has been 

7 given direct and clear, unavoidable responsibility, 

8 sovereign responsibility, for the disposal of municipal 

9 sol1d waste and other non-hazardous solid waste, has to be 

liJ read together w1th the zoning enabling laws. They can't be 

11 divorced. 

12 Under the ~oning law, the Board has properly 

13 argued that in Virginia, local governing bodies can exclude 

14 uses. And the depiction of the zoning power of local bodies 

15 is not as Mr.· Bettius would have you believe. It is not 

16 l1mited to tne narrow questions of light and air, setback, 

17 bulk~ and size. 

18 It goes to any of those actions likely and 

19 reasonably related to carry out the purposes in 15.1-489, 

2& which can be exercised by specific ordinance under the 

21 powers section of the Code, which is 493 -- 15.1-493. 

22 The County clearly has the ~ight to prohibit 

23 uses, and that's what they've done in the case. T.bey•ve 

1.9~ 
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1 prohibited the use. 

2 THE COURT: Well, they haven't 

3 actually prohibited the use. They've just prohibited 

4 private people using it that way. 

5 MR. MCSWEENEY: Your Honor, 

6 wnat they have -- that is, they have not done anything as 

7 yet. They have prohibited the use. As far as tbe existing 

8 ordinances are concerned, they have flatly prohibited the 

9 use. Now, that hasn't been challenged. 

11 What has been challenged is that the County, 

11 because of its underlying power, because of the longstanding. 

12 proposition of Virginia law, that a local governing body 

13 does not have to -- may choose not to be governed by its own 

14 zoning ordinance, and the opinions of the Attorney General -
-

1~ - which I'd like to hand up to Your Bonar, and I have copies 

16 for counsel-- establish the·proposition so clearly that the 

1"1 point really deserves no further argument. 

18 But I would like to ~dentify those opinions, Your 

19 Honor. They're obviously not the only ones, because it ga-s 

2B back several decades. 

21 I might say, Your Honor, that obviously --

22 MR. BETTIUS: Your Honor, we'll 

23 stipulate the fact the Code gives the County direct 

. 19-"3· 
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1 auchority to be in the business. That's not an issue. It's 

2 a governmental function, as well as a private function. And 

3 we don't dispute that at all. 

4 MR. MCSWEENEY: Let me get two 

5 other points out of the way, Your Honor, so we can get back 

6 to the one question this case is about. 

7 It is not a preemption case. It clearly is not a 

8 preemption case. The preemption rule applied in Virginia 

9 Tiny Bouse articulates the general rule -- is that tbe 

10 state, or if the argument were a federal brief, it's the 

11 same standard, must so pervasively or comprehensively deal 

12 witn a field and deal witQ it so completely and fully as to 

13 exclude the local role. 

14 And these opinions of the Attorney General 

15 clearly establish that that is not what, in the opinion of 

16 the Attorney General, the General Assembly has intended to 

17 do. That is only an opinion. 

18 However, under another clearly established rule 

19 of Virginia law, which is set out in those opinions, when 

21 the Attorney General has issued a formal opinion, and tbe 

21 General Assembly has acted, or in case it has not acted at 

22 all, but particularly where it has amended the very 

23 provisions that are interpreted by the Attorney General, it 
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1 is presumed that the General Assembly has adopted that 

2 interpretation. 

3 Now, that's very significant here, because one of 

4 those was issued in the week preceding the 1985 session of 

5 the General Assembly. I'm speaking now about the opinion to 

6 Mr. Dobbins which is at 1984-1985 report of the Attorney 

7 General, at Page 91. It begins at Page 91. 

8 If you turn to Page 93, if I may help Your Honor 

9 I don't know whether I marked yours the last paragraph 

10 of that opinion unequivocally states tnat the power to 

11 regulate and establish sanitary landfills is not preempted. 

12 'Blat is un~er the old section, under Title 32. 

13 Those sections have been amended for two reasons. One is to 

14 change the act substantively, change the content, for 

15 reasons that have no application in this case, no factual 

16 application in this case. 

17 But also to transfer from the Board of Health and 

18 the state Department of Health the regulation o~ solid 

19 waste. And to give it to a new state Department of waste 

2& Management. That • s the only change. 

21 Indeed, the Code Commission remarked in the 1985 

22 replacement volume, in th~ supplement to the replacement 

23 volume, cumulative supplement, that Sect·ion 32.1-178 was 
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1 amended, and the amendment has been incorporated in Section 

2 11-266, which is comparable to the old law 32.1-178. The 

3 law has not changed. 

4 And the point of that exercise is to establish 

5 that the Attorney General has rendered an opinion on the 

6 preemption issue. 

7 The General Assembly bas acted twice to amend 

8 that. One by changing the content for other reasons. And 

9 another to transfer it to another agency. And has not 

11 changed that interpretation or altered that interpretation. 

11 And it's presumed that that is the correct interpretation. 

12 And I do that because it's a shorthand way of 

13 dealing with the preemption issue. We don't have to go 

14 tbrougb elaborate argument, because it simply is not there. 

15 ~e General Assembly did not intend to eliminate 

16 the joint responsibility of the state and the local 

17 government in an area that has traditionally been a role of 

18 local government. 

19 I'd like to address another point. Hazardous 

21 waste is now regulated comprehensively by both the federal 

21 and state governments. Indeed, by the state government 

22 under wnat we might loosely call a delegation under federal 

23 legislation. 
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1 Hazardous waste regulation is absolutely 

2 different, Your Honor, from solid waste regulation for a 

3 number of reasons. And I'll only cite two or three. 

4 One, the ·hazardous waste problem is so, of such 

5 concern to Congress that ie created a cradle-to-grave 

6 regulatory scheme. When you lay the two side by side, they 

7 bear no resemblance one to the other. 

8 Local government has never been involved 

9 traditionally in hazardous waste disposal or handling. It 

18 is an area that requires esoteric treatment, special 

11 handling local governments are not equipped and would be 

12 hard-pressed, because of the scale required to undertake 

13 that kind of venture. 

14 Tbe language Mr. Bettius cited to you, artfully, 

15 about encouraging private enterprise, appears nowhere in the 

16 waste Management Act as it applies to non-hazardous solid 

1"/ waste. That is found only in -- Section 287, which he 

18 referred to is part of the hazardous waste act, not the 

lg provisions dealing with traditional landfills. 

28 The state is not willing to move into the area of 

21 traditional, solid waste, non-hazardous solid waste 

22 management, for a number of reasons. But it is clear in 

23 simply reading the face of the statute that there is no 
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1 preemption. 

2 And that leaves only one question. And that is 

3 whether tbe county has a delegated power to. act as it has. 

4 Not whether it's wise to have acted as it has -- and that 

5 essentially is Mr. Bettius• argument, that the county has 

6 acted unwisely. And that, I submit to Your Honor, is a 

7 political question left to the General Assembly or to the 

8 Board, but not to a judicial body. 

9 The question whether the power is there can be 

18 derived from a clear reading of the Code itself. Unlike the 

ll regulation of alcoholic beverages, barber Shops, or other 

12 enterprises that are not a traditional function of the 

13 sovereign, this area calls for a different treatment of 

14 regulation. 

15 Not under tbe zoning act necessarily, but under 

16 the sovereign power of the state as delegated to this 

17 county. And it is clear that tbe state bas delegated that 

18 responsibility to the county. 

19 Now, if tbe county through the Board of 

28 Supervisors decides that it is more appropriate for it to 

21 occupy the field completely, it is within the range of 

22 choice or choices, which is legally left to tbe Board of 

23 Supervisors, because it is a governmental function. 

198 
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1 we don't have to reach -- and Your Honor needn't 

2 reach -- the question whether in any state of facts, 

3 regarding any enterprise that might have a potential impact 

4 on the public, the Board may completely displace the private 

5 sector. That is not the issue here. That is simply not the 

6 question. 

7 The question is whether the Board bas the power 

8 to exercise a governmental function, wh1cb admittedly it 

9 has, in a way, that displaces the private sector. 

11 And in the exercise of its judgment, it bas 

11 decided to leave solid waste disposal, whicb the state bas 

12 not preempted, namely the non-hazardous solid waste 

13 disposal, to the county alone. As to debris landfills, the 

14 county has established a monopoly. Not expressly, but as 

15 the motion, the resolution of the Board indicated, they 

16 clearly intended to eliminate commercial debris landfills. 

17 The zoning ordinance itself does not address it. 

18 It's silent on that question. The zoning action which would 

1~ be challenged then is the completely prohibition of 

21 commercial and public, unless -- Your Honor, let me go back 

21 and state it this way. 

22 On the face of the ordinance there is no 

23 permitted use which would allow a debris landfill to be 
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1 sited, period. 

2 That does not conflict with any prov1sion of 

3 statu~e. Not in this state. 

4 · Mr. Bettius would argue, or has argued that the 

5 tone of all of these theories underlying -- the federal 

6 anti~rust law, our Jeffersonian tradition, the hazardous 

7 Waste Act -- somehow are blended and exhibit a preference or 

8 at least an even-handedness between public and private. 

9 Tbat simply is not articulated anywhere in tbe 

18 statute. Not the statute we•re dealing with here, either 

ll sec~1on 518 of Title 15.1, or any other statute. 

12 It is a confusing proposition, Your Honor, but 

13 it's important for us to establish the distinction between 

14 the zoning action the Board took, which was to prohibit --

15 and it could write an ordinance which prohibited it flatly 

16 to anyone -- which falls then to the underlying question, 

17 which is that the Board bas traditionally bad the power to 

18 act in a governmental function to locate this facility, to 

19 locate any governmental function, without regard to its own 

28 zoning ordinance. 

21 Now, what that implicitly says is that over the 

22 decades, the General Assembly has implicitly adopted the 

23 proposition that the county can have. a monopoly, can 

NORTHERN VIRGINIA REPORTING 
(75!trf~f~828 



97 

1 exercise its power differently than it would allow private 

2 enterprise to operate, at least in this area of governmental 

3 funct1on. 

4 What Mr. Bettius bas to do is convince Your Honor 

5 not only that this is not a governmental function, but no 

6 state of facts, no state of facts can be conjured up that 

7 would deprive the Board of a reasonable justification, in 

8 the exercise of its state delegated power, to regulate the 

9 disposal of debris in this county. 

llrJ And that be can't do. And al.l the political 
• 

11 theory in the world will not cbange what is in tbe Code and 

12 in the Constitution. 

13 The county bas the power. Whether it exercised 

14 it wisely or not, is a matter for the Board and the General 

15 Assembly, and not for the Court, I respectfully submit to 

16 Your Honor. 

17 But I think upon review of the other opinions of 

18 the Attorney General, it is clear -- and from a review of 

19 the actual language of the statutes. I speak now both of 

21 the zoning enabling law and the other statutes, particularly 

21 sect1on 511 of Title 15.1 -- the County, independent of its 

22 zoning power, bas the power to operate in the field of solid 

23 waste disposal. 
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1 And it has cbosen to exercise both concurrently. 

2 And it bas done so within its power. 

3 Again, your Honor, whether it's wise in its 

4 decision is a matter -that we could not entertain, even if 

5 you had a hearing on the matter-effectively, because it is 

6 clearly within that appropriate range of factors that the 

7 county can consider. And for that reason, we don't think a 

8 trial on the merits would be appropriate in any event. 

9 It is a matter for summary judgment, and the 

18 Court can look at tn·ose provisions and determine for itself 

11 whether it agrees with the Board and. Intervenors that tbe 

12 County has the power to act, even though it's implicit power 

13 in the narrow context, the Assembly has explicitly acted· to 

14 give it the general power to do so. 

15 Your Honor, the other questions, the antitrust 

16 issues and the equal protection issues and so on, really 

17 don't deserve treatment today because Mr. Bettius has not 

18 asKed for summary judgment on them, as I take it. Be 

19 certainly has not argued this morning. 

21 But to the extent it would be ~elpful to the 

21 Court 

22 MR. BETTIUS: They're not 

23 before the court on summary judgment, Your Honor. 
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1 MR. MCSWEENEY: we have not bad 

2 a chance to review the Memorandum in support of the motion. 

3 I might ask the Court -- if it would be helpful 

4 to tbe court, we will respond by the middle of next week --

5 if it would assist you in reaching a decision on the case, 

6 it it's not your pleasure to do so today -- a very short 

7 memorandum respond to the cases and authorities cited, which 

8 I have not been able to review, which are contained in Mr. 

9 Bettius• Memorandum. 

11 Otherwise, we urge the Court, as I said, we join 

11 in the Board's motion and cross motion-- that is, its 

12 opposition, and in its cross Motion for Summary Judgment. 

13 I appreciate your giving us the time tbis 

14 morn;ng, Your Honor. I'd be happy to answer any questions 

15 you might have. 

16 'l'BE COURT a No questions. 

17 Thank you. 

18 MR. MCSWEENEY: Thank you. 

19 MR. BBTTIUS: Your Honor, I 

21 will attempt to be brief. 

21 Your Honor, I've learned probably more in 

22 marriage than in law, that if you let somebody else define 

23 the argument, you're going to lose it. 
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1 I have seldom won arguments in marriage, because 

2 my wife is always defining what the issue is. 

3 Both counsel in this case this morning have told 

4 the Court.that this is an issue of fairly debatable. But 

5 they've both said something that totally contradicts that. 

6 And Your Honor can put your finger right on it. 

7 Are we here on summary judgment? Because if we're here on 

8 summary judgment, what are they doing talking about fairly 

9 debatable? 

18 Those two concepts have nothing to do witb each 

11 other. Once you decide, as a jurist, that they do have the 

12 legislative authority if you were to make that decision 

13 then we'd get into the issue of fairly debatable. 

14 The first threshold that you cross is where in 

15 the world is their authority?· 

16 And I'm reminded as I listen to this, of that 

11 commercial where the legal clinic gets up and its lawyers go 

18 •Mumbo-jumbo, mumbo-jumbo, mumbo-jumbo.• And the client is 

19 sitting there, and he's trying to figure out what's going 

28 on. 

21 Well, Your Honor has just heard a whole bunch of 

22 mumbo-jumbo. 

23 I am now surprised that we even hav' Title 11 of 

204 
NORTHERN VIRGINIA REPORTING 

Foirfaxe.. VA 
(713) 37 a-6228 

.. , .. ~.- ........... --·--·~ -......... ~.- ........... ~-t·--.-..- ........... _~--·--:,.·~---.. 



lSl 

1 the Code of Virginia, because these people, the Waste \ 

2 Management Board, aren't going to regulate debris landfills 

3 or any other kind of landfills. These people are going to 

4 regulate it. 

5 And I take Your Honor back -- no mumbo-jumbo 

6 to King. What does King say? Are you dealing with a local 

7 problem, or are you dealing with a re9ional problem? 

8 And what does Title 18 say? Title 18 says it is 

9 a statewide problem, to be addressed on a regional basis. 

18 Not on a local basis. 

11 And, Your Honor, anybody-- and I was once told 

12 by a judge, who quotes an Attorney General's opinion in a 

13 zoning case is setting sail in a paper boat in a hurricane. 

14 What in the world an Attorney General's opinion 

15 has to do with a law that was·passed after the Attorney 

16 General's opinion was written, I will never know. 

17 Because the prior law said tbat local governments 

18 could have prohibitions stronger than the state law, and. 

19 that was erased from the new law. Because for tbe first 

2B t1me we are dealing with plenary regulation in the state. 

21 Your Honor, if a state agency-- and there is a 

22 great case, and I don't recall the name.of it. Your Honor 

23 may be aware of it -- where the state water Control Board 
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1 started to issue regulations. And I do have the name of 

2 it somewhere. 

3 And I think Your Honor may want to look at it. 

4 And I would submit that citation to the Court. 

5 But in any event, the state Water Control Board 

6 started to issue regulations which were unreasonable. And 

7 the Court said that it was an implied duty, even of state 

8 agencies, to act reasonably at all times. 

9 If a state agency, the agency cbarged with the 

18 regulation of this Act, bad come out without hearings, 

11 wi~out legislative findings supported by fact, and said 

12 that the public was better than private, the Supreme Court 

13 would strike it down in a flasb. 

14 If these are regional problems, statewide 

15 problems to be addressed on a ·regional basis, these people 

16 are regulating. 

17 Your Honor, please look at what Rowe said •. Rowe 

18 said, don't look at what an ordinance says it is. Look at 

19 tbe mischief which it portends. 

29 T.bey want to get up here and tell you this is a 

21 zoning ordinance. And Mr. Foote, wbo is a fine lawyer, gets 

22 up and tells you there are two types of zoning ordinances, 

23 inclusive and exclusive. 
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1 What does this ordinance include or exclude? No~ 

2 land uses. It speaks only to ownership. I concede that 

3 government can be in the landfill business. Wbat I don't 

4 concede is they can tell me my client can't be without the 

5 benefit of a hearing. 

6 What does this law do? If the county -- do we 

7 come up here and assert that the county has given up zoning 

8 regulation? Indeed we don't. 

9 Do we say that tbe Waste Management Act conducts 

11 zoning hearings? Indeed-we don't. 

11 What we say is that a ci1;izen who files an· 

12 application is entitled to a hearing. Be's entitled to due 

· 13 process. 

14 we haven't fiddled witb their zoning one bit. 

15 And if they give us a hearing and they deny us, they can 

16 report that. 

17 And the interesting thing is while they're 

18 playing this vital role, if tbey don•t report in 38 days, 

19 down the tubes. ~ey can have their absolute prohibition. 

28 And if tbey don't report it, if it was legal, it would go 

21 down the tube. It's waived. 

22 Now, Your Honor, I have great respect for Mr. 

23 Foote, but in that ABC case, if he thinks we're talking 
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1 about prohibition in the sense of 1922, he should read the 

2 opinion again. 

3 Tiny House is a case where the Court said that 

4 the land use regulation was incidental, it was incidental to 

5 the regulation of alcohol, to the effect it regulated 

6 alcohol at all, was only incidental. Because it didn't 

7 prohibit alcohol. It w·asn•t talking about prohibition in 

8 that sense. It was talking about land use regulation. 

9 And if you read that case, it's totally 

11 inconsistent. Because what does that reporting section say? 

11 Does it say they can report on whether the county agrees or 

12 disagrees with private landfills? Indeed it doesn•t, Your 

13 Honor. 

14 It said it can comment on location. It doesn't 

15 say as to existence. 

16 And for the first time -- the county has gone 

11 further in this case tban I've ever heard a county go 

18 before. 

19 If you have a right, they say, to practice a 

21 lawful occupation, trade, or business, the General Assembly 

21 would have said so. This ain't the country my father came 

22 to then, to avoid that sort of thing in Europe. 

23 You • ve got that right. You have the right to do 
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1 something whicb is lawful. And I don't have to bend down on 

2 my knee and ask the county to do it. I may have to·ask them 

3 if I can do it in a particular location. 

4 Your Honor, if we agree that there is in fact 

5 statewide plenary concern about debris -- and there is, and 

6 tnere is no doubt that there is. If this is an appropri-ate 

7 regulation in this supposed zoning ordinance, what if tbe 

8 county said, we like to create the trash, but we'd rather 

9 see you take care of it, Fauquier, Loudoun, and Fairfax. 

18 You can't have a private landfill. ·We're not going to 

11 operate a public one. Or if we do operate a public one, we 

12 don't want construction debris, so construction debris, 

13 can't have it in this county. 

14 Your Honor, that's not what this Act says. If 

15 we're going to have effective ·waste disposal, we're going to 

16 establish a body of expertise who can view applications, who 

1/ can look at the operation, who can secure financial 

18 management and responsibility, and see whether or not we can 

19 lick a tough statewide problem. 

28 These folks, on the other hand, say they can go 

2~ to tne essence of regulation, which is prohibition of tbe 

22 use. 

23 If these folks were doctors, they wQuld say that 
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l the most effective way to halt the growth of cancer is to 

2 shoot the patient. And it is an effective treatment. It 

3 prohibits entirely the potential for carcinogenic 

4 multiplication. And that's what they've done in this 

5 ordinance. 

6 Your Honor, I think the King case has a lot to 

7 say. Judge McCarthy was right. Arlington County knew more 

8 about the handling of vicious dogs than folks in Richmond 

9 did. 

11 If tbe folks in Richmond said you can't prohibit 

11 dogs, Judge McCarthy would have said, well, that's the end 

12 of it. But he said, the state has not acted in an 

13 inconsistent manner. 

14 Apparently it doesn't offend either public or 

15 private counsel's sense of constitutional balance that in 

16 legislative fiat the Board of Supervisors, just men l1ke us, 

17 can s1e down and say you can't have this business. 

18 Citizens, you can't have tbls landfill. Citizens 

19 in other counties that surround, there will be no regional 

21 possibility of multiple facilities -~ some private, some 

21 public, and all well operated -- because we regulate it. 

22 The intrusion into a comprehensive state scheme 

23 of regulation is so manifest, is so manifest that Your Honor 
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1 it must be struck down. 

2 I think that there is a nice concept -- and I'm 

3 going to be accused of a taking argument again, but it 

4 really isn't because Your Honor will read Rowe and see what 

5 the Rowe case has to do. 

6 Rowe did two things. It was a mandatory 

7 dedication, and the exclusion of lawful uses from a 

8 district. 

9 And the Court began to talk on an issue -- the 

18 Supreme Court talked on a issue that was fa~cinating, tbat 

11 really·, I think, capsulizes this case as to what your 

12 threshold inquiry is limited to. 

13 They say -- that is, •they,• the county say that 

14 you must afford to them a presumption of val1dity. 'l'o which. 

1~ I go, not so. Your Honor has to see, looking in a negative 

16 sense, or else you destroy Dillon's Rule, whether there is 

17 legislative authority for what they did, under the police· 

18 power. 

19 Now, I told Your Honor in my argument that 

21 somewhere down the road these folks would start talking 

21 about 15.1-518, and I hit it right on the button. 

22 And 15.1-518, the general police power statute, 

23 even before the adoption of tbe Solid waste Act, played a 



" 
1 very vital role in the decision of two cases which I submit 

2 to Your Honor are dispositive. 

3 Look at Pumphrey and Taylor. Interesting cases 

4 before we had a Waste Management Act. 

5 And what happened in Pumphrey and Taylor were 

6 regulations of disposable bottles, both alcoholic and non-

7 alcoholic. 

8 And all the Supreme Court had to do in one of 

9 tnose cases was to find that there existed a Bouse 

18 Resolution, Your Honor -- not even an ordinance or a statute 

ll a Bouse Resolution. It said tbat.tbere was an interest 

12 in uniform regulation within the Commonwealth. 

13 And tney took both ordinances and said no. You 

14 are intruding into an area tbat belongs in general statewide 

15 regulation. 

16 And Your Honor, I would submit tbat much more 

17 fundamental an issue than the disposal of trasb is not 

18 whether you've got a deposit on the bottle, but whether tbe 

1~ funct1ons are to be carried out in the private enterprise, 

28 tbe public enterprise, or in partnership. And tnis act 

21 envisions a partnership. 

22 I respect both lawyers. ~ey•ve got a job to do. 

23 But the arguments are frankly disingenuous, Your Honor, when 
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1 you read the Code. 

2 Respect for tbe law is engendered in a scheme of 

3 regulation that protects rights. This ordinance strips a 

4 citizen, strips a business, strips an organization totally 

5 of the right to ever have a hearing to determine whether or 

6 not they belong in the business. 

7 It deprives in true the regulatory authority from 

8 making a comprehensive investigation of Prince William and 

9 say, hmmm, we need a multiplicity of facilities here. 

11 They can•t do that, according to Mr. Foote. Mr. 

11 Foote says as soon as they get our report, tbat•s it. can•t 

12 go any further. 

13 Your Honor, if that•s the case, they have 

14 inviscerated Title 11 of that Code. And that they can•t do •. 

15 That they simply cannot do. 

16 Rowe says, look at tbe mischief whicb it 

17 portends. 

18 Your Honor asked a pointed question of Mr. Foote •. 

19 Well, can they get into gas stations? Be wants to talk to 

28 you about Tastee-Freezes. 

21 Well, let's talk about Tastee-Freeze -- and it 

22 really, I think underscores exactly what we're talking about 

23 here. Mr. Foote's ordinance, if the County found that 
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1 Tastee-Freezes could produce salmonella, or tbat ice cream 

2 improperly dispensed constitutes a danger, would prohibit 

3 them. 

4 But he'd go further. He'd say, the only way to 

5 really make sure our kids get safe ice cream is if Pr1nce 

6 William comes out with Prince William vanilla and Prince 

7 Wi~liam fudge. 

8 And he's saying that an ordinance whicb says that 

9 only Prince William shall sell Tastee-Preeze ice cream, or 

1S be in the Tastee-Freeze business, is a zoning ordinance. 

11 And I tell you that's not a zoning ordinance; it's tyranny. 

12 I mean, that's the kind of stuff that they got 

13 hung for in the eigbteenth century. For getting up and 

14 saying-that, you know, perhaps Prince William should control 

15 tea shipments in and out of Pr.ince William County, or Boston 

16 for tnat matter. 

17 Because that really is the fiber -- and when I 

18 say this is fundamentally an ordinance that grips you, i~ 

19 you are sensitive to the issues of separation of power, and 

20 on the legislative and exe~utive side, the delegation of 

21 power, this ordinance fundamentally doesn't offend you, it 

22 smacks you in the face. 

23 It is the precursor of government socialization 
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1 of private business. And, Your Honor, if that's an extreme 

2 statement, they've already said maybe gas stations, maybe 

3 Tastee-Freezes. I don't know. 

4 But we don't have to get into the constitutional 

5 esoterics of this case. Because Virginia puts the brakes on 

6 that before it ever happens. 

7 It says that you, municipality, are an empty 

8 vessel, devoid of power. And·we as the General Assembly 

9 will either pour power into you as a vessel, or we'll take 

1& it away. 

11 And what they said it, before you assume tbat tbe 

12 glass is half full, before you assume police power, find a 

13 nexus, find a nexus, a sine qua non for tbe assumption of 

14 that power. 

15 There is no sine qua non, because that power here 

16 is regulation of waste management. And both of them said 

17 so. Both of them said that Prince William County was 

18 regulating waste management. 

1~ And more directly, counsel for tbe Intervenors 

28 said, it's a governmental function, and we're going to 

2l invade the area and prohibit everybody else from doing it. 

22 Your Honor, Tiny Bouse doesn't leave any doubt 

23 that that isn't right. For instance, what's neat about Tiny 
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1 House is it says what you have to do is apply for a special 

2 permit or you can't have the use. 

3 And the Court said, that's not prohibition of 

4 use. That's regulation of use. 

5 In this case there is absolute prohibition of 

6 use, leaving nothing to regulate for tbe Waste Management 

7 Board, but an application for a future landfill should 

8 Pr1nce William elect to file one. 

9 Now, Your Honor, if that's going to lead to 

11 etfect1ve statewide regulation, where are we? 

11 Let's look at the decided body of law. We've 

12 already said King says you can do it as a matter of loca~ 

13 interest, and the legislature hasn't spoken. 

14 DeGroff, Horn, Davis, Rowe, all say, come on witn 

1!) your zoning power. Don • t use ·the zoning ordinance to do 

16 What a zoning ordinance isn't said to do. 

17 When you get to 518 and trash regulation, even 

18 before this Act, Taylor and Pumphrey, down. Local 

19 jurisdictions can't do it. 

28 The County would have you believe, and the 

21 Intervenors would have you believe that while it's 

22 impermissible for them to attach a deposit to a bottle, it 

23 is permissible for them to so comprehensively regulate solid 
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1 waste disposal as to abolish it form the county. 

2 Your Honor, that is a distinction of some 

3 difference. It is like asking.this Court to ignore tbe 

4 elephant that's sitting in the jury box. And I don't think 

5 the court can do that. 

6 Your Honor, I think probably all has been said 

7 tbat needs to be said. I am not persuaded -- but I'm not 

8 the person who has to make the decision -- by Attorney 

9 General's decisions prior to the adoption of tbe ordinance. 

11· But there is a neat point that I think Your Honor should 

11 consider, and I'll close with it. 

12 It is apparent that Prince William County doesn't 

13 like private operators of landfills. And they've made th·at 

14 legislative statement clear. And I think they said it in 

15 argument this morning. 

16 They've got the resources. 'lbey've got the 

11 power. They've got the money. Maybe some do,_ but they're 

18 the ones to do it. 

19 And they said equal protection arguments never 

21 atfect government. Well, that's a big mistake. Equal 

21 protection arguments do affect government, if they intrude 

22 and monopolize an area where not authorized to do so. 

23 Your Honor, there is no delegation of authority 
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1 under the circumstances of a plenary regulatory scheme to 

2 outlaw this private business. 

3 In short, Your Honor, we believ~, and both 

4 parties have asked the Court to decide the issue. And we 

5 pray that you will. 

6 THE COURT: Anything further? 

7 MR. FOOTE: Your Honor,. I don't 

8 believe that we have anything further. 

9 THE COURT: All right. Do you 

18 wish to submit a brief. 

11 MR. MCSWEENEY: It wi.Ll be a 

12 brief brief, Your Honor. 

13 THE COURT: Within seven days. 

14 MR. MCSWEENEY: Yes, Your 

15 Honor. 

16 THE COURT: The Cour~ is not 

1/ going to decide the issue today. T.bere is too much to read 

18 and too much to digest. I will let you know my decision as 

19 soon as possible. 

28 MR. BETTIOS: Thank you, sir. 

21 MR. FOOTE: Thank you, Your 

22 Honor. 

23 THE COURT: The court stands in 
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(Whereupon, the hearing was 

adjourned at 12:35 p.m.) 
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CO!U-tO~l'IEALTH OF VIRGINIA AT LARGE: 
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stenotype notes the foregoing proceedings, and that there· 
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supervision. 
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VIRGINIA 

IN THE CIRCUIT COURT OF PRINCE WILLIAM COUNTY 

RESOURCE CONSERVATION MANAGEMENT, 
INC., et al. 

Petitioners 

v. 

) 
) 
) 
) 
) 
) CHANCERY 23341 
) 

. . THE BOARD OF SUPERVISORS OF 
'I PRINCE WILLIAM COUNTY I 

) 
) 

I! 
I 

I: 

) 
Defendant ) 

ORDER 

THIS DAY came the parties and Virqinia Waste Industries 

Association ("VWIA"), by counsel, on VWIA's Motion for leave to 

submit brief as amicus curiae. 

It appearing to the Court that the Motion is unopposed by 

1
' the parties to this cause, and that it presently presents 

i I 
primarily issues of law upon which VWIA's interests, e~ertise 

and informational resources may be of value to this Court, it 

: I is therefore :I 

ORDERED that VWIA is hereby granted leave to submit a 
I! 

brief as amicus curiae to address the issues it has determined 

to arise from Plaintiff's Motion for Summary Judgment 

., previously filed herein. 

ENTERED this £day .of ~WM ,· 1987. 

I' 

221. 

. ' 



.. 
~· -

:1 

2 

·~:z: 

'; 

\ 

BARBARA J. GA EN 
Counsel fo Virginia Waste 
Industries Association 

SEEN AND AGREED TO: 

I' JOliN B. CONNOR . 
li ; . 
. j 

I: 

! I .. 
:I 
; ' 

I: 

I: 

t' 

:I ., 
I· 

: j 
i' 

! ! 

Counsel for Resource Co servation 
Management, Inc., Raymond c. Hawkins 
and RCH Land Sales, Inc. 

Al6:VWIAOrd 

county 

ce, Carroll 
, Inc. 
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John H. Foote 
County Attorney 

COUNTY OF PRINCE WILLIAM 
1 County Complex Court, Prince William, Virginia 22192-9201 
(703) 335-6620 Metro 631-1703 

September 15, 1987 

The Honorable Frank A. Hess, Jr. 
Circuit Judge 
9311 Lee Avenue 
Manassas, Virginia 22110 

Re: RCMI. et al. v. Board of Superyisors 
Chancery 23341 

Dear Judge Hess: 

SEP 1 6 1981 

COUNTY ATTORNEY 

I think it worthwhile to write briefly to clarify a 
point that should be evident from our memorandum, but which. 
was not explicitly made during oral arqument of this cause 
last Thursday. While the Board of Supervisors generally 
endorses the position set out by Mr. McSweeney for his 
Intervenors Latham, et al., it cannot go so far as to 
endorse any argument that this entire controversy is ripe 
for adjudication on summary. judgment. 

We do not understand the Intervenors to argue that no 
hearing with respect to the fair debatability of the 
challenged amendments is ever required, in any circumstance, 
but only to say that the Petitioners in this case have 
failed even to allege facts sufficient to overcome the 
presumption of validity attaching to any zoning ordinance. 
We have no fundamental disagreement with the pos~tion so 
stated. 

But to the extent that argument is understood to go 
further, we emphasize that it is the Board's position that 
our court would recognize no ~ §§ rule of facial 
invalidity with regard zoning ordinances which exclude 
private uses of ~and, even in those circumstances where 
other and independent provisions of law permit the public·to 
conduct the same use. The proper inquiry in all cases of 
exclusion is into the factual bases for the justifications 
asserted by the locality, which' inquiry can_ only be made on 
the basis of a record developed for the purpose. 

It is not necessary for the Court to determine at this 
stage of the proceedings that the County will ultimately 
prevail in its contention of right, but only that it has 
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prima facie the power to act as it did, in the proper case. 
Whether this is a proper case simply cannot be answered on 
the present record. 

cc: Marc E. Bettius 
Barbara J. Gaden 
Patrick McSweeney 

DJ:Judge 

Q;q::· 
I~~ H. FOOTE 
~~unty Attorney 
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. LAW OFP'ICES 

MILES & STOCKBRIDGE 
PAIR OAKS PLAZA 

ll3f50 RANDOM HILLS ROAD 

SUITE 800 

FA.IlU"AX. VIRGINIA. 22030 

TELEPHONE 703•273•2440 

September 21, 1987 

The Honorable Frank A. Hoss, Jr. 
Prince William County Circuit Court · 
9311 Lee· Avenue 
Manassas, Virginia 22110 

Re: RCM, et al. v. Board of Supervisors 
Chancery No. 23341 

Dear Judge Hoss: 

10 UOBT STBBET 
BAl.TDIOBB, K&BYL~ a&aoa 

101 BA.T STRBBT 
EASTON, XABT~ 21801 

34a HV'NOBBJPOBD COtJBT 
BOCKVILLB, K.UITl.AJrD fit08aO 

401 WASHINGTON .A.VBMt1B 
TOWSON, M.l.aYLAKD IUSI04 

1701 PBNlfSTI.V&Na AVB'N'OB, M. w. 
WASBilfOTOtf, D.C. aoooe 

I have received a copy of Mr. Foote's letter to you dated 
September 15, 1987, and am compelled to briefly respond to the 
points raised therein. 

In his letter, Mr. Foote argues that that the entire 
controversy is not ripe for adjudication on summary judgment 
and that the Virginia Supreme Court would not rec~gnize a per 
~ rule of facial invalidity with regard to zoning ordinances 
which exclude privates uses of land •. Petitioners disagree. 

As explained in petitioners' brief and during oral 
argument, petitioners challenge the validity of the ordinance 
11 as drafted." Should the court rule, as petitioners have 
argued, that defendant lacked the requisite delegated authority 
to enact tl1~ ordinance or that the ordinance has been 
pre-empted by the Waste Management Act, then the ordinance is 
invalid as a matter of law, and the court need not inquire into 
the factual basis for the justifications asserted by the 
locality in enacting the invalid ordinance. 

The Dillon Rule of strict construction is applicable to 
determine, in the first instance, whether a power exists at 
all. If the power cannot be found, the inquiry is at an end. 
Moreover, if the court has any doubt as to the quest~on of the 
delegated power, such doubt must be resolved against the 
existence of such power. ~ Commonwealth v. Arlington County 
Board, 217 Va. 558, 232 S.E.2d 30 (1977). 

As defendant admitted in its brief and during argument, 
the issues whether defendant had the delegated authority to 
adopt the ordinance and whether the ordinance has been 
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The Honorable Frank A. Hess, Jr. 
September 21, 1987 
Page Two 

been pre-empted by state law may be decided by the court as a 
matter of law. Regardless of the court's ruling, petitioners 
do not intend to present any additional evidence in· this case. 
Accordingly, the entire controversy is ripe for adjudication on 
summary judgment and petitioners respectfully request that the 
court enter summary judgment on their behalf. 

Respectfully, 

/ .:/~ __ . /~ - ~.,.. 
/ ·~·_/~~(-<.·&.·e,~t~y---

Marc E. BettJ.US 

MEB:dk 

cc: John H. Foote, Esquire 
Barbara J. Gaden, Attorney at Law 
Patrick M. McSweeney, Esquire 
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V I R G I N I A: 

IN THE CIRCUIT COURT OF PRINCE WILLIAM COUNTY 

RESOURCE CONSERVATION MANAGEMENT, INC. 

ET AL, PETITIONERS 

-v. CHANCERY NO. 23341 

THE BOARD OF SUPERVISORS OF P~INCE WILLIAM COUNTY 

OPINION 

This matter came on to ~e heard on September 10, 1987 

upon cross-motions for summary judqment filed by the Petitioners 

and the County. The court did not rule at the conclusion of the 

hearing as it wanted to review the briefs filed by the parties 

as well as the Amicus Curiae brief .filed by the Virginia Waste 

Industries Association. Based on the oral argument presented at 

the hearing and the briefs submitted i~ support thereof the court 

is of the opinion that there are three issues to be dispo~ed of 

in this matter: 

1) Whether the ordinance in question is invalid "as 

drafted" because it lacks sufficient enabling legislation. 

2) Whether the ordinance enacted is invalid because the 

actio.n taken by the County has been preempted by the Virginia 

Waste Management Act. 

3) Whether restrictin9 the ownership and operation- of 

debris landfills to public entities is· a valid exercise of the 

county's police power. 

For the reasons hereinafter stated the Court is of the 
......___. 
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opinion :that the County should prevail on Issue No. l, that 
• 

judgment should be withheld at this time on Issue No.· 2 and that 

Issue No. 3 cannot be reached on a motion for summary "judgment. 

I. WHETHER THE ORDINANCE IN QUESTION IS INVALID "AS DRAFTED" 

BECAUSE IT LACKS SUFFICIENT ENABLING LEGISLATION. 

Petitioners argue that the ordinance is invalid on its 

face, that it is not really a zoning ordinance and that· it 

regulates. the ownership of property outside the authority'granted 

to the county by statute. The County argues that there is ample 

authority in the statutes to allow a County to include debris 

landfills in specific areas and. t.o exclude them as well. The 

county further argues that Section· 15 .l-486 (a) of the Code of 

Virginia gives the County express authority to totally prohibit 

such debris landfills from any and all zoning districts. 

Prior to the enactment of the present ordinance debris 

landfills were permitted uses of land, subject to the issuance· of 

a special use permit, in three zoni~g districts: A-l, M-l and 

M/T. While a duly filed request for such a special. use permit by 

the Petitioners was pending the County enacted an ordinance 

removing such use from all three districts and did· not provide 

for it's replacement in any district. Further, while the County 

has submitted exhibits indicating it was going to consider 

operating debris landfills on it's .own, there is nothing in the 

language of the ordinance indicating the county would so act. 

The obvious effect of the ordinance is to prohibit private 

ownership of debris landfills leaving unsettled. who may, or 

whether anyone would, operate such a facility. 
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The Court agrees with the County that, on its face at 

least, the ordinance in question merely removes from several 

districts that which the county had the power to put there in the 

first place. The fact that this action has the effect of banning 

private ownership of such landfills in favor of having the County 

operate them does not make the ordinance "as drafted" inval~d. 
I 

Both the Petitioners' argument that. the County 1 s action 

inpermissibly regulates who may own property and the County 1 s 
' 

argument that they have express authority to prohibit landfills 

totally are really more properly addressed in regards to the 

constitutionality of the County's actions and not to the "as 
. 

drafted" validity of the ordinance. 

Thus, while the action taken by the County may be 

subject to attack on the grounds that it is in irreconcilable 

conflict w.ith the Virginia Waste Management Act or that it is 

unconstitutional as hereinafter .set out the Court is of the 

opin~on that the ordinance· can withstand a facial attack. 

Therefore the Petitioners' motion for summary judgment on that 

issue is denied. The cross-motion filed by the County on this 

issue is granted. 

II. WHETHER THE ORDINANCE ENACTED IS INVALID BECAUSE THE ACTION 

TAKEN BY THE COUNTY HAS BEEN PREEMPTED BY THE VIRGINIA WASTE 

MANAGEMENT ACT. 

It is the opinion of this Court that this case is likely 

to. be reviewed by the Virginia Supreme Court. In the· interests 

of judicial economy, that court has repeatedly urged the trial 

courts, whenever possible, to fully develop the record of the 
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cases before them in order th~t . the Suprem~ Court may fully 

adjudicate the issues on review. Since, according to· the ruling 

hereinafter set out, this case is going to have to proceed to 

trial on the issue of the constitutionality of the County's 

action, the Court is going to withhold ruling on the preemption 

question until it can rule on both issues at the same time. No , 
further evidence need be developed on the preemption iss~e, 

however, as it is a question of law and will be decided on the 
' 

briefs and arguments thus far submitted. 

III. WHETHER RESTRICTING THE OWNERSHIP AND OPERATION OF 

LANDFILLS TO PUBLIC ENTITIES IS A VALID EXERCISE OF THE COUNTY'S 

POLICE POWER. 

Although the preemption question may ultimately be 

dispositive of this case it is the police power question, at 

least at this point, that seems to this Court to be the. ulitmate 

issue to be resolved. In passing the ordinance the County has 

obviously taken the position that the County, and. only the 

County, can best meet the needs of it's citizens in the solid 

waste management area. 

The Petitioners argue that the ordinance is unlawfully 

discriminatory in that it permits one landowner certain uses of 

land that it denies another which is similarly situated. They 

futher argue that such discrimination is unlawful because it is 

11 ••• not substantially related to the public health, safety or 

welfare which constitutes a denial of equal protection of the 

laws." Board of supervisors v. Rowe, 216 Va. 128, '216 SE 2d 199 

(1975). 
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The County argues that the issue is "fairly debatable" 

thus compelling a finding in favor of the ordinance by the courts 

and further, and more importantly at this stage of the 

proceedings, that no evidence has been yet presented to give a 

basis for either finding. In other words there " .•• remai~ ( s) 

disputed issues of material fact and the case must therefo;-e 
~ 

proceed to trial to determine whether there is sufficient 

evidence to assail, or then to support, the Board's action (page 

2, Coun~y's brief). 

The Court agrees that this issue is not "ripe" for 

summary judgment and that evidence is going to have to be taken 

to determine where the line should be drawn " ••• between land uses 

which the goverment can permit to itself but f~rbid to private 

enterprise". Kavanaugh v. London Grove Township, 404A 2d 393 

(Pa. 1979). Such line drawing should only be attempted after all 

of the parties have been able to develop a factual basis upon 

whic~ to rest such a determination. Thus, the motion for. summary 

judqm~nt on this issue is denied. 

There was one other issue raised in the pleadings and 

the briefs submitted that beihg whether the County's action in 

prohibiting private landfills was in violation of Virginia and 

Federal Antitrust law. This issue was not fully developed by the 

parties at the hearing and, frankly, doesn't seem dispositive of 

the case. The Court will therefore not rule on that issue here 

r~serving it for further argument should the parties deem it 

advisable. 

The attorney for the county is directed to draw an order 

consistent with the rulings herein, to circulate the same :to 
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counsel of record for their endorsement, and submit it to the 

Court for entry. The parties are further advised to prepare for 

trial on the substantially narrower issues remaininq as the 

result of the rulinqs set forth herein. 
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MAJlC B. BETTI"'S 

LAW OFFICES 

MILES & STOC:KBRIDGE 
FAlll OAKS PLAZA 

U3150 RANDOM HILLS ROAD 

SUITE 800 

FAIRl'.AX, VIRGINIA. 22030 

TELEPHONE 703•270•2440 

October 6, 1987 

The Honorable Frank A. Hoss. Jr. 
Prince William County Circuit Court 
9311 T.e~ Avenue 
Manassas, Virginia 22110 

Re: RCM, et al. v. Board of Supervisors 
Chancery No. 23341 

Dear Judge Hoss: 

10 UOBT ST1lBBT 
BAI.TJKOBB, ~.t.ND 111808 

101 BAY ST1lBBT 
B...STOH, KABYL.t.ND 111801 

348 BUNOBB1'011D OOUBT 
BOOKVtLLB. ~L.t.ND aoaeo 

401 WASBDfOTOH AVJDIUB 
TOWSON, KAJIYL.t.ND a&a04 

1701 PBHHSTt.VAJIU. AVBHVB, H. W. 
WASBDfOTOJf, D.O. aoooe 

We are in receipt of your memorandum opinion in the 
above-captioned cause and, at the outset, wish to thank the Court 
for your thoughtful consideratiotl and the precious time which the 
CrJurt has spent in setting forth its rulings and analysis of the 
issues. 

As much as Petitioners will elect to stand on the Motion for 
Summary Judgment, this is to inform the Court of Petitioner's 
intent not to further proceed with evidence in this case, and to 
re~uest the Court to rule on the remaining issues in this case at 
this time. 

The motion for summary judgment attacks the subject 
ordinance as drafted. The as drafted attack rests on two 
foundations. First, that the ordinance is unconstitutional 
under both state and federal constitutions in that it violates 
both substantive and p~ocedural due process rights of the 
Pet it ione1·. 

The second ground is that the ordinance is facially 
violati•1e of the Virginia legislative scheme wherein all police 
power is vested in the General Assembly. There is no express or 
implied delegation that authorizes this type of local legislative 
enactment. Furthermore, the ordinance is not a zoning enactment 
and Plaintiff's exercise of its purported poli.r.e power is without 
other authority·,· either express or implied. 

Moreover, Petitioner's pre-emption argument is appropriate 
for summary j•Jdgment when viewed jn the light of the 
r.omprehensive scheme of rggulation Ret forth in the Waste 
Management Act. In this regard the Court should take particular 
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The Honorable Frank A. Hoss, Jr. 
October 6, 1987 
Page Two 

cognizance of the federal acts which gave rise to the Waste 
Management Act. While not dispositive of the issues in the case, 
these fed'eral acts highlight the inappropriateness of an 
ordinance which purports to usurp major policy decisions on an 
issue of national concern. 

The Court has, we believe, succintly underscored this 
problem when it says on page two of its opinion: 

"The obvious effect of the ordinance is to prohibit 
private ownership of debris landfills leaving unsettled 
who may or whether anyone would operate such a 
facility." (emphasis added) 

Indeed, as stated in oral argument, in the context of a 
comprehensive scheme of waste management regulations, it is 
inappropriate to allow the regulated to determine whether or not 
the game will be played at all. It is incomprehensible in this 
context of state and national regulation to allow Prince William 
County to make the fundamental decision whether private or public 
ownership of waste management facilities is allowed. 

In short Judge Hoss the pre-emption argument is the other 
side of the legislative authority coin. Succintly stated where 
there is an expression of state policy with reference to a 
particular issue no implied authority can be asserted otherwise 
the rationale for Dillon's Rule ceases to exist. The 
Board of S~perviso·rs o~ Fairfax County v. Pumphrey, The Board of 
~uperv.tsors of Loudoun __ County v. Tabler, and G.Q!!!!!.9.p.wealth v. 
Arlington County ~oard cases clearly stand for the proposition 
that there can be no implied delegation in the face of contrary 
expressions of state intent. 

As this Honorable Court has cngently poi.nted out, no further 
evidence need be submitted on this issue and Petitioners 
respectfully request that the Court immediately rule on the 
pre~emption issue. As you know, this will be a keystone ruling 
both in terms of the rights of this Petitioner, and the larger 
and critical issues of waste management regulation. 

We respectfully disagree with the Court's conclusion that 
evidence is necessary to determine where the "line should·be 
drawn" between private or public ownership. Virginia has, in.a 
long line of decisions, indicated that the zoning ordinance is 
not.the proper forum or vehicle to exclude or control ownership,. 
and a~cordingly, Petitioner's rest on their pleadings and motion 
for summary judgment as sufficient to show the ordinance is 
unconstitutional on its face. 

2:!4 
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The Honorable Frank A. Hoss, Jr. 
October 6, 1987 
Page Three 

Again we sincerely wish to express to the Court our 
appreciation for your time and the courtsey which has been 
extended to us in this matter. 

Respectfully, 
I -

Marc E. Bettius 

MEB/der 

cc: John H. Foote, Esquire 
Barbara J. Gaden, Attorney at Law 
Patrick M. McSweeney, Esquire 

A:MEB18.087 
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PATRICK M. McSWEENEY 
,JACK w. BURTCH, .JA. 
BEVERLEY \..CRUMP 
WILLIAM B. £LLIS 

DAVID w ... PATTON 

DOUGLAS M. PALAIS 
DAVID R. RUBY 

.JANICE M. HOPPER 

McSwEENEY. BuRTCH 8c CRUMP 
A PROF'ESSIONAL CORPORATION 

ATTORNEYS AT LAW 

9 SouTH TwBLFTB STBBBT 

P. 0. Box 1463 

RJCHMOND, VIRGINIA 23212 

October 12, 1987 

TELEPHONE 

(804) 843-5192 

The Honorable Frank C. Hoss, Jr. _ 
Circuit Court of Prince William County 
9311 Lee Avenue 
Manassas, Virginia 22110 

Dear Judge Hoss: 

Re: Resource Conservation Management, Inc. et al. 
v. Board of Supervisors of Prince William County 
Chancery No. 23341 

On behalf of the Interveners in this litigation, I am 
responding to the October 6, 1987 letter to you from Petitioners• 
counsel, Marc Bettius. 

The issues submitted to the Court in Petitioners• motion for 
summary judgment differ significantly from those raised in the 
October 6th letter. Interveners respectfully ask the Court to 
reject Petitioners' attempt to present new arguments after the 
mot ion and the Board's cross-motion for suuunary judgment have 

· been briefed and argued. . 

The arguments previously ·raised by Petitioners were three: 

1) The Board of Supervisors has no delegated 
power to regulate ownership of debris landfills. 

2) The challenged ordinance is inconsistent with 
the Virginia Waste Management Act. 

3) Plaintiffs have been denied equal protection 
of the laws. 

Those are the grounds on which summary judgment was formally 
requested by Petitioners. Interveners responded to each of the~e 
arguments in their legal memorandum filed with the Court on 
September 17, 1987. (A copy of thSlt legal memorandum is 
enclosed.) 
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The Honorable Frank C. Hoss, Jr. 
Circuit Court of Prince William County 
October 12, 1987 
Page 2 

Even if the Court were to consider Petitioners' new 
arguments, it wi 11 discern no gr·ound for invalidating the Board's 
action challenged in this litigation. Petitioners offer no 
argument or case authority that would demonstrate how the 
challenged action denies either substantive or procedural due 
process. The conclusory statement in the October 6th letter that 
the ordinance at issue is unconstitutional because it violates 
Petitioners' due process rights is an insufficient basis for 
judgment in their favor. 

As noted above, Interveners have already responded to 
Petitioners' Dillon Rule (i.e., lack of delegated authority) and 
preemption arguments at pages 4-12 of their Septemb~r 17th legal 
memorandum. The Court's attention is directed particularly at 
§15.1-28.01 of the Code of Virginia which answers both arguments. 
The pertinent passage from that statute reads: 

It has been and is continuing to be the policy of the 
Commonwealth of Virginia to authorize each county, city 
or town, to displace or limit competition in the area 
of garbage, trash or refuse collection services and 
garbage, trash or refuse disposal services to provide 
for the health and safety of its citizens, to promote 
the generation of energy and the recovery of useful 
resources fr.om garbage, trash and refuse, to protect 
limited natural resources for the benefit of its 
citizens, to limit noxious odors and unsightly garbage, 
trash and refuse and decay and to promote the general 
health and welfare by providing for adequate garbage;, 
trash and refuse collection services and garbage, trash 
and refuse disposal services. Accordingly, the 
governing bodies of the counties, cities and towns of 
t h i s C ammo nw e a 1 t h are d i r e c t e.d and au t h or i z e d t o 
exercise all powers regarding garbage, trash and refuse 
collection and garbage, trash and refuse disposal 
notwithstanding any anti-competitive effect. 

Petitioners' belated efforts to bolster its preemption 
argument by invoking unnamed "federal acts which gave rise to the 
Waste Management Act" should be disregarded. Not only have the 
Petitioners failed to point to any spe~i f ic language in federal 
legislation which has been violated by the Board, ·but they ~ave 
waited for several weeks t9 suggest now for the first time that 
federal law somehow has a bearing on the state preemption issue. 
Of course, it does not. 
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The Honorable Frank C. Hoss, Jr. 
Circuit Court of Prince William County 
October 12, 1987 
Page 3 

Clearly, Congress has not preempted the traditional role of 
the states in nonhazardous solid waste management. City of 
Philadelphia v. New Jersey, 437 US 617 n.4 (1978). Indeed, 
Petitioners' argument appears totally without basis in light of 
the very language of the federal Resource Conservation and 
Recovery Act of 1976, which includes a congressional finding that_ 
"collection and disposal of solid wastes should continue to be 

. p r i mar i 1 y t h e f u n c t i on o f S t a t e , · r e g i on a 1 , and to c a 1 
agencies •.•• " 42 USC §6901(a)(4). Petitio-ners appear to concede 
that point at page 2 of the October 6th letter by observing that 
the federal statutes are "not dispositive of the isues in the 
case." 

How Virginia chooses to carry out the solid waste management 
functions not preempted by Congress is a matter left to the 
discretion of the General Assembly. In enacting §15.1-28.01 in 
1984, the General Assembly unequivocally authorized local solid 
waste management programs even if they displace competition. 
(See pertinent language of that statute quoted above.) 

Interveners agree with Petitioners that this case may be 
disposed of by the Court at this point by summary judgment. 
Indeed, Petitioners have left the Court no other option as a 
result of their announced position not to present any further 
evidence. 

PMM/dm 
Enclosure 

cc: John H. Foote, Esquire 

Respect fully submi.t ted, 

Barbara J. Gaden, Attorney at Law 
Mark E. Bettius, Esquire 
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V I R G I N I A: 

IN THE CIRCUIT COURT OF PRINCE WILLIAM COUNTY 

RESOURCE CONSERVATION MANAGEMENT, INC. 

ET AL, PETITIONERS 

v. CHANCERY NO. 23341 

THE BOARD OF SUPERVISORS OF PRINCE WILLIAM COUNTY 

OPINION 

This matter was heard on September 10, 1987 on 

cross-motions for summary judqment filed by the parties herein. 

on September 21, 1987 the Court, in a written opinion, and, in 

accord with the pleadinqs, motions and briefs filed in the case, 

found the issues presented to be as follows: 

1. Whether the ordinance in question is invalid "as 

drafted" because it lacks sufficient enablinq leqislation. 

2. Whether the ordinance enacted is invalid because the 

action taken by the County Board of supervisors has been 

preempted by the Virqinia Waste Manaqement Act. 

3. Whether restrictinq the ownership and operation of 

debris landfills to public entities is a valid exercise of the 

County's police power. 

In its opinion the Court ruled that issue No. l should 

be resolved in the County's favor findinq that Section 15.1-486 

of the Code of Virqinia did provide sufficient ·authori~y to allow 

the County tQ remove a portion of the ordinance that no one 

questions they had the authority to put there in the first 
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instance. The court Ment on to withhold its decision on issue 

No. 2 for reasons of developing a full record in the event the 

matter should be reviewed by the Supreme Court of Virginia and 

found that issue No. 3 could not be reached by summary judqment 

in that evidence needed to be developed to permit .the Court to 

resolve that issue. 

By letter dated October 6, 1987 the Petitioners 

indicated that they did not intend "to further proceed with 

evidence. in this case", elected to stand on their motion for 

summary judqment and requested the Court to rule on the remaining 

issues. In their letter the Petitioners restated and to some 

extent altered what had been previously urged as the issues to be 

decided. This Court, however, is of the opinion that the issues 

were properly identified, argued and briefed initially. 

Accordingly, there are two issues remaining to be 

resolved as the result of the Petitioners position taken in their 

letter of October 6. 

on the question of whether restricting the ownership and 

operation of debris landfills to public entities is a valid 

exercise of the County's police power the Court must rule in 

favor of the County. The County argues, and the Cdurt agrees~ 

that the ordinance is presumptively valid. County brief, page 35 

citing Goreib v. Fox 145 Va 554, 134 S.E. 914 (1926), Aff'd, 274 

US 603, 71 L.Ed 1228 (1927) and Board of Supervisors v. carper, 

200 va. 653, 107 s. E. 2d 390 (1959). As indicated in its 

opinion issued on September 21, this Court found that this issue 

cannot be reached by summary judgment . and evidence must· be 

produced to determine if the zoning amendments enacted by the 
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county were "clearly unreasonable, arbitrary or capricious, and 

that (they bear) no reasonable or- substantial relation to the 

public health, safety, morals, or general welfare." County 

brief, page 35 quoting from Carper at 107.S.E. 2d at 395. This 

court feels that Justice L~rson, of the Supreme Court of 

Pennsylvania in the case of Kavanaugh v London Grove Township, 

404 A 2d 393 (Pa 1979) framed the dispositive issue in the 

subject case when he said: 

"If government were to begin to enact laws which 
permitted certain entrepreneurial uses but only if the 
enterprise were conducted by government, it seems 
certain that in due course the role of government as 
entrepreneur would be increased to the detriment of 
private enterprise. It seems clear, therefore, that a 
zoning ordiance which permitted the operation of a 
gasoline station, for example,· but only if run by 
government, would be held to be invalid. On the other· 
hand, it is manifest that a zoning ordinance which 
permitted the operation of a jail, but only -if run by 
the government, would be constitutional. · There is, 
therefore, a line to be drawn between land uses which 
the government can permit to itself but forbid to 
private enterprise." 

This Court, in its September 21 opinion, noted that 

evidence would have to be considered to determine where the line 

should be drawn in the context of solid waste disposal. Without 

such evidence, I am of the opinion that the County can rest on 

the presumption of validity attached to its legislative powers to 

enact zoning ordinances as set forth in Section 15.1-486 of the 

Code of Virginia. 

This leaves the question of whether the Virgin-ia Waste 

Management Act has preempted the field thus neqatin~ the action 

taken by the County. 

The Virginia Waste Management Act provides a 
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comprehensive statut~y scheme to control and regulate waste 

management activities in Virginia. Section 10-266 of the Code of 

Virginia. It is clear from the definitions set forth in Section 

10-264, tne bonding requirements of section 10-273 and a reading 

of the Act as a whole that the legislature contemplated that such 

waste management facilities could be _privately owned and 

operated. Petitioners argue that since private enterprise may 

operate such facilities this elevates their position to one of 

right. I disagree. 

It seems clear to this Court that the purpose of the Act 

is to control and regulate debris landfills and not to determine 

who may or shall own and operate them. It is equally clear·from 

the Sections noted above and a reading of the Act as a whole that 

local governments can also own and operate landfills. If the 

County is to undertake such an operation they will be subject to 

the same rules and regulations as any "person" as defined in the 

Act (with the exception of bond require~ents). 

Petitioners continue to rely on Section 10-287 as 

authority for the proposition that the Act mandates private 

persons be allowed to own and operate debris landfills. The 

problems with this position are three-fold: l) Section 10-287. 

is in Article 5 of the act dealing specifically with the "Siting 

of Hazardous Waste Facilities" not that portion of the Act 

concerning "Solid Waste Management" (Article 2) 2) If the. 

legislature h~d intended for the language encouraging private 

ownership. and operation to include solid waste facilities it 

could easily have done so as it did in Section 10-287 and 3) Even 

the provisions of section 10-287 do not mandate private ownership. 
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as it merely states that such hazardous waste facilities "should" 

be privately owned but goes on to provide " .•• whether privately 

or publicly owned and operated .•• "· There is nothing in the 

provisions concerning solid waste management facilities that even 

encourages a private ownership policy much less mandate it. 

Petitioners further argue that by eliminating the 

landfill provisions from its ordinances the County can simply 

walk away from the solid waste dlsposal problem leaving the 

disposal of same to others which would adversely impact on the 

state as a whole and frustrate the purposes and intent of the 

Act. The problems with this position are two-fold: '1) The Act 

specifically provides that local governments cannot bury its head 

in the sand and ignore the problem because·it does mandate that 

the Governor may designate regional boundaries for said waste 

management, requires that the "governing bodies of the counties, 

cities, and towns within any region so designated shall be 

responsible for the developemnt of a comprehensive regional solid 

waste management plan in cooperation with any planning district 

commission or commissions in such region", and further 

specifically provides that "Until such date as a county, city or 

town becomes subject to a regional solid waste management plan, 

such county, city or town shall be responsible for implementation 

of a local solid waste management plan which meets such standards 

as may be pr~scribed by the Department by regulations." Thus the 

county simply cannot walk away from the.problem of solid .wa~te 

disposal as to attempt to do so would be incontravention of the 

Act and the power of the state could be brought to bear upon such 

action. 2) The county, in fact, is not attempting to avoid the 
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problem and is taking steps to directly address solid waste 

disposal. This is made· apparent by the resolutions of the Board 

of Supervisors, attached as exhibits to the county's brief, 

indicating the employment of consulting engineers to assist in 

the selection of debris landfill sites, the adoption of a county 

Capital Improvements Plan showing capital planning for debris 

landfill purposes and the creation of a Citizen Advisory 

Committee to assist in the selection of such sites. 

The Virginia Waste Industries Association in its Amicus 

curiae brief filed in this cause sets forth the requirements 

necessary to find a conflict between a legislative act and a 

local ordinance (page 9): "A conflict exists when the local 

enactment stands as an obstacle to the accomplishment and 

execution of the full purposes and objectives of Congress (i.e., 

the General Assembly)." Ensco v Dumas, 807 F2d 743, 745 (8th 

Cir. 1986) (quoting Hillsborough County v Automated Medical· 

Laboratories, 471 u.s. 707 (1985). I find no such conflict here. 

As previously stated the Act's purpose is to regulate and control 

operations of solid waste disposal facilities. Should the County 

operate such a facility. it is subj·ect to that regulation and 

control. "If both the statute and ordina11ce can stand together 

courts are obliged to harmonize them, rather than nullifying the 

ordinance". Loudoun County v Pumphrey 221 Va 205 (1980). If 

the County proceeds to· address the problem of solid waste 

disposal as mandated by Section 10-274 of the Act and if the 

county operates same pursuant to the rules and ~equlations 

prescribed by the Department of Waste Management then, indeed, 

the "accomplishment and execution of the full purposes and 
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objectives" of the Acb would not be frustrated. On the contrary, 

they would be promoted. 

Thus, for the reasons stated, this Court is of the 

opinion that the action taken by the Board of Supervisors in 

deleting privately owned and operated landfills from its 

ordinance is not in conflict with the Virginia Solid Waste 

Management Act and is thus not preempted by said Act. 

Having addressed all of the issues raised and argued at 

the sept~mber 10 hearing and in the Petitioners' letter of 

October 6, the Court is of the opinion that final judgment should 

be rendered in favor of the County.. The county Attorney is 

directed to prepare a final decree incorporating the rulings of 

the Court in its September 21 opinion and those expressed herein, 

circulate same for endorsement of counsel and submit it to the 

Court for entry. 

OCTOBER 28, 1987 
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THIRTY-F'IRST JUDICIAL CIRCUIT OF' VIRGINIA 
PRINCE WILLIAM COUNTY 

CITIES OF' MANASSAS ANO MANASSAS PARK 

CHAMBERS OF 

F'RANK A. HOSS, JR. 
.IUOG£ 

October 30, 1987 

Patrick M. Mcsweeney, Esq .• 
Brian L .. Buniva, Esq. 
McSweeney, Burch & Crump 
A Professional Corporation 
P. o. Box 1463 
9 South 12th Street 
Richmond, VA 23212 

John Foote, Esquire 
County Attorney 
Prince William County 
1 County Complex Court 
Prince William, VA 22192 

Barbara J. Gaden, Esquire 
Thomas & Fiske 
310 s. Blvd. 
P. o. Box 14515 
Richmond, VA 23221 

Marc E. Bettius, Esquire 
11350 Randon Hills Road, #500 
Fairfax, VA 22030 

CIRCUIT COURT CHAMBERS 
9311 LEE AVENUE 
MANASSAS. VIR.GINIA 22110 
TELEPHONE 33!5-6010 

Re: Resource Conservation Management, Inc. 
vs. 

Dear Counsel: 

The Board of Supervisors of Prince 
William County 

Chancery No. 23341 

I am enclosing herewith ·my Opinion on the above 
referenced matter dated October 28, 1987. 

FAHjrjjam 
Enclosure 

A. Hoss, Jr. 



V I R G I N I A·: 

IN THE CIRCUIT COURT OF PRINCE WILLIAM COUNTY 

·RESOURCE CONSERVATION MANAGEMENT, 
INC., et al., 

Petitioners, 

v. 

BOARD OF SUPERVISORS OF PRINCE 
WILLIAM COUNTY, 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

IN CHANCERY NO. 23341 

NOTICE AND MOTION TO RECONSIDER 

TO: BOARD OF SUPERVISORS OF PRINCE 
WILLIAM COUNTY 
c/o John H. Foote, Esquire 
County Attorney 
1 County Complex Court 
Prince William, Virginia 22i92-9201 

PLEASE TAKE NOTICE that on Friday, December 18, 1987, at 

10:00 a.m., or as soon thereafter as counsel may be heard, the 

Petitioners, Resource Conservation Management, Inc., Raymond 

c. Hawkins and RCH Land Sales, Inc., by counsel, will move the 

Honorable Frank A. Hess, Jr. to reconsider his decision set 

forth in the Letter Opinions previously issued in this case. 

Marc E. Bettius 
William L. Carey 
MILES & STOCKBRIDGE 
11350 Random Hills Road 
Suite 500 
Fairfax, Virginia 22030 
(703) 273-2440 

RESOURCE CONSERVATION 
MANAGEMENT , INC • , RAYMOND C • 
HAWKINS, and RCH LAND SALES, INC. 
By Counsel 

By: /JJJ~.., -
~illiam L. Carey 
Counsel for Petitioners 24"7 



CERTIFICATE OF SERVICE 

· I hereby certify that on the )~ day of December, 

1987, a true copy of the foreqoinq Notice and Motion to 

Reconsider was mailed, ~ostaqe prepaid, to John H. Foote, 

Esquire, County Attorney, 1 County Complex Court, Prince 

William, Virqinia 22192-9201, Counsel for Defendant' Patrick 

M. McSweeney, Esquire and Brian L. Buniva, Esquire, McSweeney, 

Burtch & Crump, P. o. Box 1463, 9 South 12th Street, Richmond, 

Virqinia 23212, Counsel for intervenors Carroll N. Latham, 

John B. Vance and Homeowners Aqainst Landfill Tract/Dump, 

Inc., and to Barbara J. Gaden, Attorney-at-Law, Hazel, Thomas, 

Fiske, Beckhorn & Hanes, 310 South Boulevard, P. o. Box 14515, 

Richmond, Virqinia 23221. 

' William L. Carey 
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V I R G I N I A 

IN THE CIRCUIT COURT OF PRINCE WILLIAM COUNTY 
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RESOURCE CONSERVATION 
EL AL, 

versus, 

BOARD OF SUPERVISORS 
COUNTY, 

-------
MANAGEMENT, INC., 

Plaintiff's, 

- X 

. . . . . . . . 
: IN CHANCERY NO. 

OF PRINCE WILLIAM 

Defendant. 

. . . . 

- - - - - - - - X 

Manassas, Virginia 

23341 

Friday, December 18, 1987 

The above-entitled action came on to be heard 

I before the Honorable Frank A. Hoss, Junior, a Judge in and 
16 

I 

17 1 

for the Circuit Court of Prince William County, Prince Willi 

County Judicial Center, 9311 Lee Avenue, Manassas, Virginia 
18 

22110, Courtroom Number TWo, beginning at approximately 
19 

10:33 o'clock a.m., when there were present on behalf of 
20 

21 
11 the respective parties: 
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23 
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APPEARANCES: 

For the Plaintiff's: 

MARC E. BETTIUS, ESQUIRE· 
and, 

WILLIAM L. CAREY, ESQUIRE 
Miles & Stockbridge 
11350 Random Hills Road, Suite 500 
Fairfax, Virginia 22030 

For the Defendant: 

JOHN FOOTE, ESQUIRE 
Assistant County Attorney 
One County Complex Court 
Prince William, Virginia 22192 

C 0 N T E N T S --------
by Counsel on Motion Page 3 

E X H I B I T S 
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1 P R 0 C E E D I N G S ----------
2 (The Court Reporter was sworn.) 

3 THE COURT: All right. Resource 

4 Conservation Management, Incorporated versus The Board of 

s Supervisors of Prince William County. 

6 MR. BETTIUS: Your Honor, in view of 

7 the sterling results that I obtained the first time, we will 

8 let Mr. Carey argue it today. 

9 MR. CAREY: Good morning, Your Honor. 

10 My name is Bill Carey, from Miles and Stockbridge. Your 

Ill 
12 li

1 nil 
1411 
IS 

It 
•I 

:: r 
I 

18 

Honor, we have filed a brief in support of the petitioner's 

motion to reconsider, and had it delivered to chambers 

yesterday. I hope that you had an opportunity to review 

that. 

THE COURT: I read it this morning, yes 

sir. 

MR. CAREY: All right. We set out 

our position I believe fairly clearly in that brief, and we 

19 think that the court has misconstrued partially misconstru d 

20 the iss.ues that have been presented before it, and we see 

21 i
1 

the primary issue involved in this case as th~ authority for 

22 I the local government -- in the Dillons Rule Case (Phonetic)--

23 the authority of the local government to enact an ordinance 
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that the court recognized in its first opinion, in effect, 

prohibits private ownership of land fills within the entire 

boundaries of the County. 

The Court observed that the obvious 

effect of the order isto prohibit private ownership of 

debris land fills, leaving unsettled who may or whether anyon 

would operate such a facility. 

The effect of the ordinance is not in 

question, Your Honor. It is the authority that the County 

Government stands on to pass such an extraordinary ordinance 

banning a lawful business within the County, that we believe 

is the issue that the court needs to focus on. 

Under the Dillions Rule analysis, the 

Court has to determine, first, whether there is an expressed 

delegation of that power to the County. If the Court fails t 

find an expressed delegation of that power, then the Court 

has to make a determination whether that power is granted to 

the County by implication. 

And, Your Honor, even if- as the Table 

case holds, even if it is a power found by implication, the 

intent of the Legislature to grant to the·local authority 

that power, has to be shown clearly.· It canno~ be gathered 

by inference. The intent of the General Assembly has to be 
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shown to be clear to grant that authority, and in the Tabler 

2 case, as Your Honor recalls, there was a question having to 

3 

4 

s 

6 

7 

8 

9 

10 

23 

do with the deposit ordinance, and although there was a 

statute in there that preempted that area from local regulati n, 

the Court said that there was a grandfather clause, and we 

were not going to deal with the preemption issue, and we are 

doing to deal with whether the General Assembly, in analyzing 

the legislation of the General Assembly, whether we can find 

in that analysis an intent to grant, a clear intent~ to grant 

that power. 

And what they did is that they found 

that the General Assembly had consistently over a number of 

years denied and failed to enact a statute authorizing these 

deposit ordinances: and from that, from a negative implicatio , 

they found that there was no such authority. 

In this case, Your Honor, we have much 

more than simply a negative implication. We have a 

regulatory scheme set forth in the Virginia Waste Management 

Act; an affirmative statement by the General Assembly that 

they are going to establish a comprehensive regulatory scheme 

controlled by an arm of the State Government, and that they 

are going to include in that regulatory scheme, that is shown 

throughout those statutes in that regulatory scheme, that 
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6 

1 private land fills are authorized. 

2 If the Court is going to find an intent 

3 of the General Assembly, either for or against this delegated 

4 power, th7 Court has to consider the fact that the Virginia 

s General Assembly has spoken in the area, and the only analysi 

6 or the only conclusion that can be drawn from the Virginia 

7 Waste Management Act is that they had intended that privately 

8 I owned debris land fills would be authorized. 

9 II 
I' 

It is not a question of elevating that 

10 
II to a matter of right, although we believe that is part of it. 
It 

11 I! It is a question of what the General Assembly's intent was. 

12 ii In the absence of an expressed delegation, we need to find 

··'.·.·~· 13 a delegation by implication if we are going to uphold this 
I! 

I! 14 ordinance. 
il 

IS !, 

23 

I 
II 

And the only intent we would submit tha 

can be drawn from what the General Assembly has stated in the 

statute books is one that says that privately owned debris 

land fills are going to be authorized, and no intent 

whatsoever is shown in any of the statutes that would clearly 

show an intent on the General Assembly to allow the local 

governments to ban privately owned land fills. 

I think that Mr. Foote himself has put 

his finger right exactly on what the court has done. Mr. Foot 
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I has in promulgating this decision to his colleagues has state 

2 that this case stands for the general proposition that 

3 Virginia localities possess the power in the proper and narro 

4 case to ban completely certain uses from within their 

s I boundaries. 

6 The Court apparently accepted our view 

7 that the question in such cases is only one of fairly 

8 debatable under all of the facts and circumstances and cause. 

9 Your Honor, I think as this case presently stands that is 

il 
10 il exactly what the Court has ruled: that the Court has not 

II j! focused on the issue of where that power comes from. 

12 1! 

!I 
The Court has only said that they have 

I• 

13 !I that power, and it is just a question of whether it is a 
li 

14 I! fairly debatable exercise of the power. We think the· Court 

IS !I has filed to focus on an essential first step, and that is to 
ii 
:! 

16

1

.,

1

. determine from where the power derives for the local 

17 I! government to ban a lawful land use, a lawful business. 
II 

18 '' Your Honor, our position is simply this 

19 ~~ That this exercise of power, even by the General Assembly of 

20 II the State of Virginia, is such an extraordinary power to ban 
li. 

21 ;; the operation of a lawful business, that it is carefully 
li 

22 j scrutinized, and that is at the State level. If it is done 

23 at the local level, then the Court has to first before it 
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1 reaches the fairly debatable issue, it has to first seek with·n 

2 the statutes of the Commonwealth of Virginia the authority 

3 from which the local government derives its power to ban a 

4 lawful business. 

s 

6 

7 

8 
II 

9 I 

J 10 

II 11 
n 

12 II 
'I 

13 II 
·I h 

14 I' 
·I II 

IS II 
16 

ij 
I. 
ij 

17 II 

•sjl 
19 

,I 

20 
!' 
!; 

21 li 
22 I 
23 

And, Your Honor, it is not granted by 

express authority, and the only thing that remains is whether 

it is granted by implication, and this is where the Virginia 

Waste Management Act is key. That is where the General 

Assembly has spoken in the area. 

The only implication that can be 

drawn from that Act is that privately owned land fills are 

authorized. It is stated in the Act itself. We also believe 

that is the one issue with respect to the Dillion's Rule, 

with respect to the preemption issue, which is in one sense 

the flip side of the Dillion Rule, because the Virginia 

Waste Management Act clearly shows the intent of the General 

Assembly to authorize that kind of land use, and that kind of 

private ownership of a lawful business. 

'!here is a preemption issue as well, and 

it is simply that the General Assembly has authorized the 

private ownership of land fills, and has set up a regulatory 

scheme so that the regional coordination transcending the 

local boundaries can be affected, and what this ordinance 
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does is to prohibit what a State statute authorizes. 

It is a classic case of preemption, and 

a classic exercise of local government authority, and it is 

inconsistent with the State statute. For both of those 

reasons, Your Honor, we would ask the Court to reconsider 

its decision and strike down the order. 

THE COURT: Mr. Foote. 

MR. FOOTE: Your Honor, we argued 

these precise points at length, for about two hours in 

September, and the County's position is that this is pretty 

much old news. We would have nothing to add, sir. 

THE COURT: Well, I have thought since 

the first time I heard of this case and up until right now 

that the County would be hard pressed, whether it be the 

fairly debatable standard pr what, but it would be hard 

pressed to justify why they could be the one people to operat 

a land fill as opposed to allowing private citizens to do so. 

I think they would be hard pressed to 

do this'· especially in view of the fact that they acknowledge 

in their pleadings that private persons could operate them 

just as well as they could if they were properly policed, and 

taken care of. We differ up on how ~e got to this point 

procedurally. 
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You think apparently that I should 

have ruled on the basis of the ordinance's facial validity 

and that it was invalid and I don't agree. I think this 

thing should have been attacked on whether or not they 

exercised properly their police powers. 

I still agree with my opinion and I 

am not going to change it at this point. 

MR. FOOTE: Your Honor, we have an 

agreed order to submit to the Court. 

THE COURT: All right, sir. 

(Whereupon, at approximately 10:44 

o'clock· a.m., the hearing was concluded.) 
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V I R G I N I A:" 

IN THE CIRCUIT COURT OF PRINCE WILLIAM COUNTY 

RESOURCE CONSERVATION MANAGEMENT, 
INC . , e t a 1 . , 

Petitioners, 

v. 

BOARD OF SUPERVISORS OF PRINCE 
WILLIAM COUNTY, 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

FINAL DECREE 

IN CHANCERY NO. 23341 

Petitioners and the Defendant Board of 9ounty Supervisors 

came before this Court on September 10, 1987, to be heard on 

their cross-motions for summary judgment preyiously filed. 

The Court then heard oral argument from counsel for the 

aforementioned parties, and for Intervenors Latham, et al., .--
and has considered the memoranda submitte~ by them and by the 

Virginia Waste Industries Association, as amicus curiae. 

Having considered the arguments, both written and·oral, 

and having reviewed the record in this cause, for the reasons 

set forth in the Court's .opinions filed September 21, 1987, 

and October 28, 1987, it is 

ORDERED, ADJUDGED and DECREED that the Board of County 

Supervisor's Motion for Summary Judqment on the issues set 

forth in its Motion previously filed, is hereby GRANTED, and 

the Petitioners' motion is hereby DENIED, the Board being 

entitled to judgment that the ordinance amendments complained 

of should be sustained. 

26'0 
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THIS MATTE~ came before the Court again on December 18, 

1987, on the Motion for Reconsideration filed by the 

Petitioners herein. The Court heard oral argument from 

counsel for the parties and considered the Memorandum of Law 

submitted by the Petitioners and is of the opinion that the 

Petitioners Motion to Reconsider should be, and hereby is, 

DENIED. 

THIS CAUSE IS ENDED. 

ENTERED: 

n H. Foote 
unty Attorney 
e County Complex Court · 

.· 

rince William, Virginia 22192 
Counsel for Defendant 

SEEN AND AGREED : 

~~~'=:.a&:....aok~~ 
Sweeney ~7 
rtch, and Crump 

9 South 12th Street 
ichmond, Virginia 23212 
ounsel for Intervenors Latham, et al. 

OBJECTED TO: 

M E. Bettius 
Miles & Stockbridge 
11350 Random Hills Road 
Suite 500 
Fairfax, Virginia 22030 
Counsel for Petitioners 
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ASSIGNMENTS OF ERROR 

1. The Trial court Was Plainly Wrong in Ruling 
that the County Possessed Delegated Authority 
to Ban Private ownership of Debris Landfills. 

2. The Trial Court Was Plainly Wrong in Ruling 
that the County ordinance was not Preempted 
by the Virginia Waste Management Act. 

3. The Trial Court Erred in Entering summary 
Judgment For the County When the Burden of 
Persuasion had Shifted to the County to Show 
the Reasonableness of Their Ordinance. 
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