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WILSON &. HAJEK 
iiCFESSIONALCOIPOilATJON 

AnoRNn'SATU.W 
illiOI.NIA BEACH, VA 1J4SS 

I· 

I 

I VIRGINIA: IN THE CIRCUIT COURT OF THE CITY OF RICHMOND 

I 
CLINTON TRIMIEW, 

Plaintiff 

v. 

NORFOLK SOUTHERN RAILWAY COMPANY, 

Serve: Wiley F. Mitchell, Jr. 
Registered Agent 
Norfolk Southern Building 
Three Commercial Place 
Norfolk, Virginia 23510 

Defendant 

J A II· s c:;\ ~ • 3 
AT LAW NO. 

JURY TRIAL DEMANDED 

KOTIOII I'OR JODGMBBT 

Plaintiff, Clinton Trimiew, by counsel, moves this Court 

for a judgment and an award of execution against Defendant, 

Norfolk Southern Railway Company, by reason of the following: 

1. Defendant is a railroad corporation organized and 

existing under and by virtue of the laws of the Commonwealth of 

Virginia, and was, at all times mentioned herein doing business 

within the jurisdiction of this Court as a common carrier of 

intrastate and interstate commerce. 

2. Venue lies in this Court as Defendant regularly 

conducts and solicits business in the City of Richmond, and the 

Plaintiff resides within the City of Richmond. 

3. Plaintiff's action arises under 45 u.s.c. Sections 51~ 

60, commonly known as the Federal Employers' Liability Act, and 

.45 u.s.c. Sections 1-16, commonly known as the Safety Appliance 

Act, and 45 u.s.c.·, section 23, commonly known as the Boiler 

Inspection Act. 
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4. At all relevant times, Defendant was an intrastate and 

interstate carrier, and was engaged in interstate transportation 

and commerce. At the time of his injury, Plaintiff was worki~ 
in furtherance of interstate commerce and participating in work 

which directly,· closely and substantially affected the general 

interstate commerce carried on by Defendant. 

5. On or about August 20, 1993, Plaintiff was an employee 

of Defendant, and on or about said date, while so employed in the 

regular course of his duties at or near Burkeville, Virginia, 

Plaintiff was injured while performing such duties, which 

involved his attempt to alight and exit from the passenger side 

cab of a high rail vehicle which ran along the railroad track. 

Upon alighting from the vehicle, he suddenly slipped on 

excessively high and ungroomed ballast .rock which lined the 

track area just outside his vehicle. 

6. Plaintiff's initial medical treatment was received at 

St. Mary's Hospital within the City of Richmond, within this 

District and Division. 

7. Plaintiff alleges that, in violation of the Federal 

Employers' Liability Act, Defendant failed to provide Plaintiff 

with a safe place to work and safe equipment with which to work; 

that Defendant failed to inspect, find, and warn Plaintiff of a 

dangerous condition; that Defendant and its agents failed to 

issue appropriate warnings, violated their own standards as to 

the proper grooming and placement of ballast rock along the 

railroad line prior to Plaintiff's accident; and that as a result 

of this negligence and carelessness on the part of Defendant and 

2 
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j, 

its agents, Plaintiff was caused to suffer severe and permanent 

injuries. 

a. The Defendant failed to comply with 45 u.s.c. Sectio~ 

51-60, commonly known as the Federal Employers' Liability Act. 

9. Plaintiff alleges that, in violation of the Safety 

Appliance Act, Defendant failed to provide Plaintiff with a safe 

place to work and safe equipment with which to work as to the 

high rail vehicle which operated along the railroad line and had 

certain coupling mechanisms to allow it to push or pull other 

track equipment; that Defendant failed to inspect, find, and warn 

Plaintiff of a dangerous condition; that Defendan:t and its agents 

failed to issue appropriate warnings prior to Plaintiff's 

accident; that Defendant failed to install accessible ·handholds 

on the interior or exterior of said vehicle; and that as a result 

of the aforesaid carelessness and negligence of Defendant, 

Plaintiff was caused to suffer severe and permanent injuries. 

10. The Defendant failed to comply with 45 u.s.c. Sections 

1-16, commonly known as the Safety Appliance Act. 

11. Plaintiff alleges that, in violation of the Boiler 

Inspection Act, Defendant failed to provide Plaintiff with a safe 

place to work and safe equipment with which to work; that 

Defendant .failed to inspect, find and warn Plaintiff of a 

dangerous condition; that Defendant and its agents failed to 

issue appropriate warnings prior to Plaintiff's accident; and 

that as a result of this negligence and carelessness on the part 

of Defendant and its agents, Plaintiff was caused to suffer 

severe and permanent injuries. 

3 
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12. The Defendant failed to comply with 45 u.s.c. Section .. 

23, commonly known as the Boiler Inspection Act. 
#J!( 

13. As a result of the accident, Plaintiff was caused to 

lose, and will in the future be caused to lose, income which he 

otherwise would have earned. 

14. As a result of the accident, Plaintiff was.caused to 

suffer, and will in .the future be caused to suffer, great 

physical pain and mental anguish. 

15. As a result of the accident, .Plaintiff was caused to 

expend, and he will in the future be caused to expend, large sums 

of money for medical expenses, and has suffered throuqh surgical 

procedures and has permanent scarring and impairment as a result 

of the subject incident. 

16. As a result of the accident, Plaintiff was caused to be 

unable, and will in the future be unable, to perform his 

necessary and lawful affairs. 

Plaintiff DEMANDS A TRIAL BY JURY and prays for judgment 

against the Defendant in the sum of Eight Hundred Thousand 

Dollars ($800,000.00), and his costs expended. 

Richard N. Shapiro, Esquire 
WILSON & HAJEK, P.C. 
Post Office Box 5369 
Virginia Beach, VA 23455 
(804) 460-7776 

CLINTON TRIMIEW 

By: 

,. . 



VIRGINIA: 

IN TBB CIRCUIT COURT OP THB CITY OP RICHMOND 

CLINTON TRIMIEW, 

Plaintiff, 

v. At Law No: tSA-520-3 

NORFOLK SOUTHERN RAILWAY COMPANY, RECEIVED & FILED 
CIRCUIT COURT 

. 
Defendant. 

MAR 2 3 1995 
GROUNDS OF DEFENSE 

The defendant, Norfolk Southern Railway Company, for its 

grounds of defense to the Motion for Judgment filed by the 

Plaintiff in this action, states as follows: 

1. Defendant admits that it is a corporation engaged in 

intrastate and interstate commerce as a common carrier by 

railroad. Defendant denies any other allegation in paragraph 1 

of'the Motion for Judgment.· 

2. Defendant lacks sufficient information or knowledge at 

this time to admit or deny, and therefore denies the allegations 

in paragraph 2 of the Motion for Judgment. 

3. Paragraph 3 of the Motion for Judgment sets out legal 

conclusions to which no response is required; however, to the 

extent a response may be deemed required, the allegations are 

denied. 

4. Defendant admits that at the times alleged in the 

Motion for Judgment it was an intrastate and interstate carrier 

engaged in interstate transportation and commerce, and that 

5 
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Plaintiff was employed by Defendant as a track laborer. 

Defendant denies any other allegation in paragraph 4 of the ~ 

Motion for Judgment. 

5. Defendant admits that on or about August 20, 1993, 

Plaintiff was an employee of the Defendant working at or near 

Burkeville, Virginia. Defendant lacks sufficient information or 

knowledge at this time to admit or deny, and therefore denies, 

the remaining allegations in paragraph 5 of the Motion for 

Judgment. 

6. Defendant lacks sufficient information or knowledge at 

this time to admit or deny, and therefore denies, the allegations 

in paragraph 6 of the Motion for Judgment. 

7. Defendant denies the allegations in paragraphs 7, 8, 9, 

10, 11, 12, 13, 14, 15, and 16 of the Motion for Judgment. 

8. Defendant denies any allegation in the Motion for 

Judgment that it has not expressly and specifically admitted 

herein. 

9. Defendant denies that the Plaintiff is entitled to 

recover the amount claimed, or any amount, for any reason against 

this Defendant. 

10. Plaintiff's injuries, if any, were caused solely by 

Plaintiff's own negligence. 

11. Alternatively, Plaintiff's injuries, if any, were 

caused by Plaintiff's own contributory negligence. 

12. Plaintiff's injuries, if any, were due solely to an 

intervening and superseding cause and/or causes, and no action or 

- 2 -
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omission of Defendant was the proximate cause of Plaintiff's 

injuries, if any. 

13. Plaintiff failed to mitigate the extent of his injuries 

and damages, if any. 

WHEREFORE, Defendant Norfolk Southern Railway Company denies 

that it is liable to Plaintiff in any amount, and requests that 

Plaintiff's action be dismissed with prejudice, that judgment be 

entered in favor of Defendant and against Plaintiff, and that 

Defendant be awarded the cost of this action, including its 

reasonable attorneys' fees. 

John s. Barr (VSB # 5229) 
Fred R. Kozak (VSB # 17791) 
MALONEY, YEATTS & BARR, 
A PROFESSIONAL CORPORATION 
600 Ross Building 
801 East Main Street 
Richmond, VA 23219 
(804) 644-0313 
counsel to Norfolk Southern 

Railway Company 

- 3 -
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CERTIFICATE OF SERVICE 

I hereby certify that on the ~ day of March, 1995, a 
true and exact copy of the foregoing Grounds of Defense was 
mailed, first class mail with post~ge fully·prepaid to: 

Richard N. Shapiro, Esq. 
Wilson & Hajek, P.C. 
P.O. Box 5369 
Virginia Beach, VA 23455 

- 4 -
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* * * 
All right, Mr. Shapiro. 

MR. SHAPIRO: From the first 

supplemental request for admissions, 

number 11 read: 

92 

"That defendant admits that 

defendant maintains no written records, or 

written safety rule, which specifies how a 

worker's arm~ and legs are to be 

positioned prior to exiting from the cab 

of a high rail vehicle." The response is 

"admitted." 

Number 12. "Admit that defendant 

has no written memoranda or documents 

which were distributed to, or conveyed to 

the plaintiff, detailing the manner in 

which plaintiff was required to dismount 

from the cab of a high rail vehicle, such 

as the one involved in the subject 

accident." Response, "admitted." 

THE COURT: All right. Now, your 

first witness is Mr. McGinley? 

MR. SHAPIRO: Yes. Mr. McGinley. 

13 
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Testimony of Carl McGinley,Jr. - DIRECT 
93 

THE COURT: Mr. McGinley, would 

you come to the witness stand, please. 

THE BAILIFF: Would you raise 

your right hand -and face the Judge. 

CARL CLAYTON MCGINLEY, JUNIOR, 

a witness having been called upon by the 

plaintiff, and having been duly sworn, 

testified as follows: 

DIRECT EXAMINATION 

BY MR. SHAPIRO: 

Q Could you please state your full 

name, sir, for the Court and jury. 

A 

Q 

Mr. McGinley? 

A 

Virginia. 

Carl Clayton McGinley, Junior. 

And what is your home address, 

213 Garnet's Way, Suffolk, 

THE COURT: Just pretend that the 

microphone is not there. You have a good 

strong voice. 

14 
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Testimony of Carl McGinley,Jr. - DIRECT 

94 

1 MR. SHAPIRO: You're coming 

2 through. 

3 BY MR. SHAPIRO: 

4 Q What is your position? 

5 Are you employed by the 
. 

6 Norfolk-Southern Railway Company? 

7 A Yes, I am. 

8 Q And what is your po$ition with 

9 the railway company? 

10 A Foreman. Right now. 

11 Q How long have you been a foreman 

12 with the Norfolk-Southern, Mr. McGinley? 

13 A Off and on, since '89. 

14 Q Since 1989. And are you here 

15 today under a subpoena that we issued on behalf of 

16 Mr. Trimiew? 

17 A Yes, I am. 

18 Q And you work out of the Richmond, 

19 Virginia area, is that correct? 

20 A Correct. That's correct. 

21 Q And is that the Richmond 

22 District, as they call it? 

23 A Well, it would be Virginia 

.~ 24 Division. The Virginia Division. 

25 Q All right~ 

15 
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Testimony of Carl McGinley,Jr. - DIRECT 
95 

1 A It 1 s in Richmond. 

2 Q What area do you cover in your 

3 work? 

4 A Burkeville to West Point. 

5 Q All right. And Richmond falls in 

• 
6 the middle of those two points? 

7 A Right. 

8 Q And about how many miles of track 

9 does your gang work over? 

10 A About a hundred. 

11 Q When did you first know 

12 Mr. Trimiew? 

13 A I met Mr. Trimie~ when I came to 

14 Richmond to work. 

15 Q Was it before you became a 

16 foreman? 

17 A Yes. 

18 Q was it during the '80s, sometime? 

19 A First time I met him, it was in 

20 the 1 80s. I don't know when, but 

21 Q How many men do you supervise, as 

22 a foreman? 

23 A Let's see. Most times it•s four. 

.... 24 But it varies. It cuts down to two, four, five. 

25 Q All right. During --

16 
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Testimony of Carl McGinley,Jr. - DIRECT 
96 

1 A Somewhere in there. 

2 Q During a portion of the time in 

3 1993, say from January through August, were you 

4 the foreman over any gang? 

5 A No, I weren't. 

6 Q Who was the foreman up until 

7 May -- up until March of 1993? 

8 A I believe it was Ernest Jones, 

9 but I don't remember. 

10 Q And after March of 1 93, you 
.. 

11 became the foreman? 

12 A After Jones got -- yeah. 

13 Whatever time it was. 

14 Q So, sometime in 1993, but before 

15 Mr. Trimiew•s accident in August you were foreman? 

16 A Yes. Yes. I believe I was. 

17. Q What type of work did your gang 

18 do, in general terms, up and down the railroad 

19 track? 

20 A Repair the track.· Whatever 

21 needed to be done. Repair the track. 

22 .. Q Did you and your men work off of 

23 a certain kind of a truck? 

... 24 
t • 

A We work out of a gang truck. 

25 Q Describe for the jury a gang 

17 
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Testimony of Carl McGinley,Jr • .. DIRECT 
97 

truck, would you? 

A Okay. It's a boom truck. How 

would I explain it? 

Q 

A 

the front. 

Does it have a cab in the front? 

It's got, of course, the cab in 

It's just a regular truck where you 

carry people in the back. They can sit on a long 

bench. They are just sitting in there. 

Just a regular cab truck. This 

truck runs on the rail. 

Q So, ~t was a high rail; it has 

high rail capabilities? 

A It has high rail capabilities, 

plus a boom. we have a boom on the back, so we 

can --

Q And is there a way to get up on 

to the bed, or the rear of the truck? 

Are there steps getting up to the 

rear of the truck? 

A 

the back. 

Q 

There's, normally, some steps n 

All right. Who was your 

supervisor, during that period of time, from in 

1993? 

A Steve Palmer. 

18 
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Testimony of Carl McGinley~Jr. - DIRECT 
98 

1 Q And what's his title with the 

2 railroad, or what was his title, at that time? 

3 A Track supervisor. 

" 4 Q What is the track supervisor's 

5 responsibilities, as you understood them? 

6 A To make sure that we do our jobs. 

7 And to help us in any way we need help. 

8 Q Who makes work assignments for 

9 the gang to go out and do work everyday? 

10 A Track supervisor. 

11 Q All right. If Mr. Palmer was not 

12 around 

13 THE COURT: Excuse me one second. 

14 Do we need the easel any more? 

15 MR. SHAPIRO: I'm probably going 

16 to use it with one other thing, Your 

17 Honor. 

18 THE COURT: Okay. Let's move it 

19 until you need it. 

20 MR. SHAPIRO: Okay. 

21 BY MR. SHAPIRO: 

22 Q When Mr. Palmer was not in . . 

23 Richmond, or was not working, who was the 

24 supervisor; or who is the next in line, as far as .... 
25 supervision? 

19 
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1 A Bob Forsythe. 

2 Q And who is Mr. Forsythe? 

3 A He's the assistant track 

4 supervisor. 

5 Q And was he a track inspector and 

6 rode in a different truck and inspected track? 

7 A Yes. He was track inspector. 

8 Q What type of position did 

9 Mr. Trimiew have in 1993? 

10 A He rode a high rail inspection 

11 truck. 

12 Q Was he a laborer? 

13 A Yes. 

14 Q What other gang members were 

15 there in 1993 that you supervised, after you 

16 became foreman around March? 

17 A What other gang members? 

18 Q Yes. 

19 A You want names of the people I 

20 worked with? 

21 Q Yes, sir. 

22 A Linwood Ferebee. I have to thnk 

23 about it. Now, let's see. 

24 Q I'll suggest a few. 

25 A Joe Wynn. 

zo 
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Q Okay. 

Q Curtis Folks? 

A Curtis Folks. Yeah, he's still 

there. 

Q And --

A In '93. 

Q And up until March, who was the 

foreman, again, of '93? 

Was it Ernest Jones? 

A Ernest Jones. He was, yeah. 

Q And was Mr. Forsythe the track 

inspector, between points of time in 1990 and 

1993? 

A Yes, he was. 

Q What does the assistant track 

inspector do? 

You mentioned what you did with 

your gang. What's the job of the assistant track 

inspector? 

A He checks the track and makes 

sure that it's ratable. I mean, make sure there's 

no broken rails, no broken joints, no trees 

hanging down. Ma~e sure the rail is viable for 

the train to go by. 

Q Are they supposed to look for any 

Zl. 
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1 unsafe conditions? 

2 A unsafe conditions. Yes. 

3 Q All right. Let me show you some 

4 photographs, Mr. McGinley, and ask you if you 

5 recognize this truck. 

6 MR. SHAPIRO: May I approach the 

7 witness, Your Honor? 

8 BY MR. SHAPIRO: 

9 A Yes, sir, that•s the picture of a 

10 gang truck inspection truck 

11 Q Is that the high rail truck that 

12 Mr. Forsythe and Trimiew used during 1993? 

13 A Yeah, it looks like it. 

14 Q Same type? 

15 A Same type, yeah. A bread truck. 

16 Q Do you have a nickname for that 

17" type of vehicle? 

18 A We call it -- I don•t know. High 

19 rail, bread truck, whatever you want to call it. 

20 Inspection truck. 

21 MR. SHAPIRO: I'd move to 

22 introduce those. 

23 THE COURT: Any objections, Mr. 

.... 24 Kozak? 

25 MR. KOZAK: No, Your Honor. 

22 
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THE COURT: They will be admitted 

as Plaintiff's Exhibits 1 through 3. 

NOTE: The above~referred-to 

photographs were marked and filed as 

Plaintiff's Exhibits Nos. 1 through 3. 

BY MR. SHAPIRO: 

Q Mr. McGinley, do you recognize 

what this is? 

Does this appear to be a blow up 

of one of the --

A Yeah. That's the same picture I 

saw over there. 

Q Okay. Did you ever ride in this 

bread truck, or high rail truck yourself --

A 

Q 

time-to-time? 

A 

Yes, I did. 

-- before August of 1993, from 

I'm sure. I mean, I rode it from 

time-to-time. I don•t remember the dates. 

Q Okay. Did you learn in August 

1993 that Mr. Trimiew suffered an injury at work? 

.A If that was the date. I 

remember. I know I heard something about it. 

23 
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Q You were not working right with 

him, at that time, were you? 

A No, he was with the inspection 

truck. 

Q Were you told the vicinity, or 

what milepost he had been hurt? 

·A Not at the time. Not that I 

recall. I think he said Burkeville, but I'm not 

sure. 

Q Around Burkeville? 

Okay. What is ballast rock, 

generally? 

Is it just a rock that lines the 

railroad track? 

A Ballast rock is what we put out 

to stabilize the track. It's to keep it from 

moving so much. 

Ballast rock is just rock. I 

mean that's it; three inches. 

Q Is there any particular railroad 

machine that runs along the rail that's designed 

to smooth or plow ballast rock.? 

A 

regulator . 

Q 

Yeah. There's a ballast 

So, do those appear familiar to 

24 
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1 you? 

2 A Yes, sir. They look like ballast 

3 regulators. 

4 Q All right. 

5 MR. SHAPIRO: I'd moved to 

6 ·introduce those. 

7 THE COURT: Any objection, 

8 Mr. Kozak? 

9 MR. KOZAK: No, Your Honor. 

10 THE COURT: They will be admitted 

11 as four and five. 

12 

13 NOTE: The above-referred-to 

14 photographs were marked and filed as 

15 Plaintiff's Exhibits Nos. 4 through 5. 

16 

17 BY MR. SHAPIRO: 

18 Q Have you seen ballast regulators 

19 a lot of times during your career on the railroad? 

20 A A lot of times. Yeah. About --

21 I guess about 10 years, you know, I seen them all 

22 over. 

23 Q How long have you worked the 

,- ~ 24 . . railroad, did I ask you? 

25 A 20 years. 

25 
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1 Q 20 years. How does a ballast 

2 regulator machine work? 

3 You•ve operated one yourself, 

4 haven't you? 

5 A It's just the wing comes out and 

6 you just regulate ~allast. You drop it down on to 

7 the head of the ballast, or whatever, and you 

8 regulate it to where you want to get it; a nice 

9 flow of ballast. 

10 Q Well, what does it have, a plow 

11 on each side? 

12 A Plow in the front, broom in the 

13 back. And the ·arms drop on the si~e there to pull 

14 in or push out rocks; whichever way you want it. 

15 Q You say you•ve operated a 

16 regulator before? 

17 A Yes, I have. 

18 Q Was there a ballast regulator 

19 kept or stored anywhere around Burkeville, 

20 Virginia as of the summer of 1993? 

21 A We had a ballast regulator. 

22 Q Where was it kept? 

23 A Where was it kept? 

24 Q Was it in a sidetrack near 
- ~ . . 

25 Burkeville? 

Z.6 
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A It could have been. I think it 

was up there in Burkeville, up there near the 

sidetrack. I'm not --

Q And if Mr. Trimiew•s accident 

happened at the 89 milepost, how far would that 

sidetrack be, approximately~ from where that is, 

in miles? 

A 

Q 

Oh, that's three miles. 

And you operated that ballast 

regulator from time-to-time that was over there, 

didn't you? 

to --

A 

Q 

A 

Q 

Yes, I did. 

Who gave you work assignments 

Steve Palmer. 

And he would tell you where he 

wanted you to go to work on the regulator? 

A 

Q 

Yes. 

Were there any other members of 

the gang that were qualified or knew how to use 

that ballast regulator machine when you were there 

in 1993, in the summer? 

A 

Q 

A 

Linwood Ferebee could· run it. 

Okay. And who else? Anyone? 

And Curtis Folks. He probably 
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1 could run it. 

2 Q And from time-to-time did 

3 Mr. Palmer call on them to run that regulator? 

4 A Called mostly on Ferebee. Yes. 

5 Called Ferebee mostly to run it. Yeah. 

6 Q Mr. McGinley, what is a timber 

7 and surfacing gang? 

8 Could you just briefly describe 

9 to the jury what that gang does? 

10 A Mostly they just put in cross 

11 ties. The ties you ~ee on the tracks, they 

12 install the ties on the tracks. 

13 They take out the old ties and 

14 put in the new ties. And then dust it up behind 

15 them. 

16 Q Just roughly, how many different 

17 types of machines, besides -- including ballast 

18 regulators and other machines, does a T and S gang 

19 have a long a stretch of track? 

20 A Well, you got you start off 

21 with a ballast regulator. You knock the rock down 

22 that we already dumped, to sweep away for the 

23 spike pullers. 

._ 24 The ~pike pullers come by and 
I .. 

25 pull the spikes. Then you got people that come by 
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~ 
"-

1 with plate jacks; lift up the rail to get the 

2 plates off. 

3 Then you got a tie sorter. He 

4 comes by and kicks the ties out and puts new ties 

5 out. 

6 Q You mean takes the entire wo~den 

7 cross ties out and puts a new tie in? 

8 A Well, before that you got a tie 

9 handler. He's spotting the ties so they would 

10 have -- when they come up to a place, all they got 

11 to do is grab a tie, pull it in underneath the 

12 tracks. 

13 Q Now~ you didn't work on a T and S 

14 gang during 1993, right? 

15 A Right, I was with 

16 Q You were with the track 

17 maintenance truck? 

18 A Right. 

19 Q So, let's go back to March of 

20 1993. Did you participate in a ballast dumping 

21 operation, where a train came in and dumped 

22 ballast rock? 

23 A Yes, we dumped ballast. 

-... .., 24 Q And where did you dump ballast 

25 rock; where was that? 

29 
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A Burkeville. It was from -- we 

started at the -- I believe we were backed up to 

the 84, and went to 84 to about five miles. 

miles. 

Q 

A 

Q 

About five miles? 

About five miles. Five or six 

But, was it somewhere in that 

vicinity of Burkeville, Virginia. 

A Yes. 

THE COURT: You don't need that 

again. 

A Yes. 

THE COURT: We've seen it. 

A Yes. 

BY MR. SHAPIRO: 

Q And did it continue past the 89 

milepost, where the ballast was dumped? 

A Oh, yes. Yes. Yeah, we 

Q Okay. Did the members of your 

gang all assist with dumping that ballast out from 

the ballast train? 

A Yeah. That was a hard day. 

Q And what was unusual about that 

day, that the ballast was being dumped --

A It was fro·zen. 

30 
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1 Q in 1993? 

2 A The ballast was frozen. 

3 Q Was it a cold day? 

4 A It had icicles hanging from the 

5 cars. And it was kind of cold. 

6 Q aut, you guys were out there 

7 trying to unload it from what? 

8 Are there shoots on the bottom of 

9 the car doors for the rock to go through? 

10 A Right. You're opening up a door 

11 on the side. The·ballast pours out as you're 

12 walking a long. 

13 It's supposed to pour out, but 

14 that --

15 Q What happened that day? 

16 A It didn't pour out. We had to 

17 take a hammer and beat it and run with the train. 

18 Q Well, why didn't the rock pour 

19 out when the door was open? 

20 A It was frozen. 

21' Q It was frozen solid? 

22 A Yeah. Pretty good frozen. 

23 Q D~d you have to do anything 

24 unusual in the way the ballast doors were opened ... 
~ ... 

25 on that day, because of the frozen rock? 
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A Well, yeah. Like I said, we had 

to beat it with sticks and bars, jam it, and 

everything else. 

Q 

A 

Q 

smoothly? 

A 

Q 

Did you? 

Anything to get the rock out. 

Could you would the rock flow 

No. It didn't. 

Did you have to open the doors 

wider because of that? 

A Oh, yeah. We had them opened all 

the way. Then all of a sudden they'd come out. 

All of a sudden, if it broke loose it would come 

out. 

And it left big piles here, big 

piles there. And it really wasn't even all the 

way down. 

Q So, you•re saying the ballast 

that came out on the on both sides of the track 

was not even, you say? 

A 

Q 

A 

It was not even. 

Okay. 

You had piles in one place, and 

it would get short and then run back up into big 

piles. You couldn't get it even because of the 
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way we was beating on it. 

Q All right. When you were 

dumping when you were dumping that ballast on 

that particular occasion, did you continue to dump 

that rock all the way down the entire mileage, or 

are there any p~aces where you stOpped and started 

again? 

A Well, you try not to make it 

through road crossings, and around switches. You 

try to 

Q What do you mean by road 

crossings; where some road comes across the 

railroad tracks? 

A Right. Where the road comes 

across the railroad track, you try to avoid that. 

You try to keep the doors shut so you won•t have 

to go back and shovel that off or nothing; so the 

people can drive. 

Q so, in other words, if you 

approached crossings, you would stop the dumping 

and then st~rt it again on the other side of the 

crossing, at some distance? 

A 

the crossing. 

Q 

That•s right. Just right across 

What about on switches? 

33 
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1 On occasion, did they do a little 

2 stop at the switches, sometimes? 

3 A It all depends if you could get 

4 the door closed. Sometimes you did, sometimes you 

5 didn•t. And most of the time you went right 

6 through it, it then would come out. 

7 ·Q All right. Once you finished 

8 that dumping, or -- let me step back for a minute. 

9 Why did you all dump the ballast 

10 in March of 1 93? 

11 A We were getting ready for a T and 

12 S gang. 

13 Q All right. And was Mr. Palmer 

14 coordinating that work with the supervisors that 

15 would bring in that big T and S gang? 

·16 A He was talking to them. So, I 

17 guess he was. 

18 Q All right. This was the 

19 dumping was sometime in March, right, of 1 93? 

20 And when did you -- did you learn 

21 at a later date that the T and S gang was not 

22 going to come through Burkevi~le, as _scheduled? 

23 A Well, yeah. They were scheduled 

24 
.~ 
~ . " 

for May. March, April, May. And they changed 

25 their mind and scheduled it •til later. 
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1 Q All right. And as a matter of 

2 fact --

3 A They didn't --

4 Q -- when they rescheduled they 

5 never came through before August 20, 1993, did 

6 they? 

7 A No, they didn't. 

8 Q Okay. Well, you, from 

9 time-to-time, worked all the way from 'Burkeville 

10 to West Point with your gang truck, didn't you? 

11 A That's correct. 

12 Q Did you ever talk to Mr. Palmer, 

13 do you remember, about that ballast sitting there 

14 after, after the T and s gang had been cut off? 

15 Did he ever comment to you about 

16 it? 

17 A No, he didn't. 

18 Q Did he know it was there? 

19 A He helped dump it. 

20 Q Did he ever ask any of your men 

21 to smooth the ballast rock, at any time after it 

22 was dumped, up until August of 1993? 

23 A We got to smooth it down, but I 

. .,. 24 
: . don't remember the date. And this was after 

25 Trimiew and some people --·a train crew, they'd 
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been eomplaining about how hiqh it was up there. 

So, after that we went down. 

Transportation men had been complaining and we 

went down there. 

Q Okay. 

A But, I don't reme~ber the date. 

Q Does the railroad have standards 

on how ballast is to be maintained and groomed 

along ~rack, like in the area of Burkeville or 

anywhere on your line? 

A Well, getting ready for a T and S 

gang, just bein; dumped. So --

0 Not the dumping. I'm talking 

about just normal track --

A oh, yeah. 

Q Are there rules on how the ~rack 

is to be qenerally maintained, aa far as ballast? 

A· Yes, there are rules. There are 

rules. 

Q For groomed, maintained track, 

where is the ballast supposed to be in relation to 

everything that's on the track itself? 

A 

·ties and -- so, 

It's supposed to be below the 

the drainage -- it keeps the 

drainage good. And keep th• traok stabilized. 
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2 

Q 

A 

3 ties there. 

When you say "below the ties" 

Yes. You got the ties, cross 

116 

4 Q If I can just hold this up. When 

5 you say below the ties 

6 

7 

8 level 

9 

A 

A 

10 ties; right. 

1i Q 

Yes. 

Well, what is it, as far as the 

Well, coming up even with the 

So, you're saying that the 

12 ballast has to be even with the cross tie here, 

13 pretty much? 

14 

15 

A 

Q 

16 big piles? 

17 A 

Right. 

Is it supposed to be in mounds or 

No, not not unless you're 

18 getting ready for a gang of T and s. 

19 

20 

Q 

A 

To work with? 

Right. To work with. Other than 

21 that, it's supposed to be like that. Six inches 

22 on each side and sitting in a curb we. give twelve. 

23 Q This six inches is from the cross 

24 tie end, right? 

25 A Right. 

37 
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1 

2 

Q And that's where the slope is to 

be? 

3 A Right. It slopes down; gives it 

4 drainage and keeps the track from moving. 

5 Q Where do men like yourself and 

6 other gang members walk when you're walking to 

7 repair or maintain track, generally? 

8 A Well, most of the time we --

9 well, you're already out of the truck. You're 

10 walking in the middle of the track. 

11 Q Okay. Are there any rules that 

12 say that unless you're working in side the rail, 

13 that you are to walk outside the rail? 

14 

15" 

A 

Q 

That's correct. 

And that's a rule of the 

16 railroad; that you are not allowed to walk in 

17 between the rail, unless you're working inside the 

18 rail, correct? 

19 

20 

21 

22 

23 

24 

25 

A 

Q 

That's correct. 

So, men, generally -- or a lot of 

times are walking on the margin, or the outside of 

the rail, right? 

A Right. We walk on the outside; 

just walking down. 

Q And does th~ standard about 

38 
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1 keeping the ballast flat assist workers in anyway 

2 in having a flat walking surface to walk on? 

3 A Yes. Definitely. 

4 Q Did you know and work with 

5 Mr. Trimiew over those years from, I think, the 

6 late '80s you said, until 1993? 

7 

8 

A 

Q 

9 time-to-time? 

10 

11 

A 

Q 

Oh, yes. 

You all worked together from 

Right. 

Did you know whether Mr. Trimiew 

12 was generally a safe worker, at least as far as 

13 your knowledge? 

14 A As far as my knowledge, he's a 

15 safe worker. 

16 Q You were supervisor over him as a 

17 foreman, technically, weren't you; for a period of 

18 time there? 

19 

20 

21 

A 

Q 

A 

For -- Yes -- well --

Just a number of months in '93? 

Yes. 

22 Q Did you ever have to discipline 

23 him for any type of rule violation, or company 

24 rule? 

25 A No, I didn't. 
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Q Did you ever have to turn him 

for violating any type of rule or procedure? 

A No, I didn't. 

Q As a laborer out there, in 

general, would you agree that the men have to 

119 

in 

do 

6 work from time-to-time that ~an be seventy-five or 

7 a hundred pounds of pushing, pulling, or lifting? 

8 

9 

10 

11 

12 

13 

14 

15 

16 

itself 

ranges? 

or move 

A 

Q 

weigh 

A 

Q 

cross 

A 

Q 

Yes. 

How much does a regular cross tie 

on the railroad track; what are the 

About two hundred. 

Sometimes men have to manipulate 

ties, don't they? 

Yes. 

And do men have to swing a maul 

17 still on the railroad track? 

18 

19 

A 

Q 

20 hammer in spikes? 

21 

22 

A 

Q 

Yes. 

And do they sometimes have to 

All the time. Yes. 

Did you ever know whether 

23 Mr. Trimiew, any time before August 20th of 1993; 

24 the last day he worked, ever complained to you of 

25 any problem working on the railroad with physical 
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1 requirements? 

2 A None that I know of. 

3 Q Did he ever make any complaints 

4 about a back problem, of any kind? 

5 

6 

A 

Q 

Not to me. No. 

Do you all have a nickname for 

7- Mr. Trimiew? 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A 

Q 

A 

Q 

We call him Chief. 

Does anyone every call him Slim? 

Slim. Chief. 

All ~ight. 

MR. KOZAK: Please answer 

Mr. Kozak•s questions. Thank you, Mr. 

McGinley. 

THE COURT: Mr. Kozak? 

MR. KOZAK: Your Honor, may we 

approach the bench? 

May we approach the bench? 

THE COURT: All right. 

NOTE: At this time, a sidebar 

discussion is had off the record, 

following which the case continues, viz: 

THE COURT: All right, Mr. Kozak. 
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1 CROSS-EXAMINATION 

2 BY MR. KOZAK: 

3 Q Mr. ~cGinley, you said that 

121 

4 Mr. Trimiew was a safe worker. And as far as you 

5 knew he never violated any rule, right? 

6 A That's correct. 

7 ·Q And he never received any 

8 discipline? 

9 

10 

11 was --

12 

13 

14 

A· Not that I know of. 

Q Are you aware that Mr. Trimiew 

MR. SHAPIRO: I'm going to 

Your Honor, we need to approach the bench. 

THE COURT: Let me hear the 

15 question. 

16 BY MR. KOZAK: 

17 Q Are you aware that Mr. Trimiew 

18 was disciplined as a result of the way he got out 

19 of the vehicle when he slipped in this case? 

20 

21 

22 

23 

24 

25 

THE COURT: No. Do you object? 

What's your objection? 

MR. SHAPIRO: .Can I ~pproach? 

THE COURT: No, go back. Go 

back. Tell me what your objection is. 

MR. SHAPIRO: My objection is 
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Your Honor, that Mr. Trimiew whether 

the company charged Mr. Trimiew with 

anything is irrelevant. 

THE COURT: But you asked the 

witness whether he was ever disciplined 

for anything. 

MR. SHAPIRO: I asked the witness 

if he was every disciplined by 

Mr. McGinley. He only worked as a foreman 

for him for six months. 

THE COURT: overruled. Go ahead. 

12 BY MR. KOZAK: 

13 Q I'm sorry, I lost your answer. 

14 Were you aware that Mr. Trimiew was disciplined as 

15 a result of the way he got out of the vehicle, in 

16 this case? 

17 

18 

19 

20 

21 

22 

23 

24 

25 

about 

A 

Q 

A 

it. 

Q 

A 

Q 

A 

Was I aware of it? 

Yeah. Did you know that? 

Sometime later. Yeah, I heard 

After he fell? 

Sometime later I heard about it. 

What did you hear? 

I heard that 

MR. SHAPIRO: Objection, Your 
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Honor. Hearsay. 

THE COURT: Mr. Kozak? 

MR. KOZAK: Withdraw 

123 

4 THE COURT: Objection sustained. 

5 BY MR. KOZAK: 

6 Q All right. Mr. McGinley, before 

7 March of 1993, you helped unload ballast before, 

8 hadn't you? 

9 

10 

A 

Q 

Yes, I have. 

And is that something that people 

11 in the gang do a lot, or whatever? 

12 A Well, wherever we're getting 

13 ready for a T and S gang, they unlpad ballast. 

14 Q Any idea in the years you've 

15 worked on railroad how many times you had unloaded 

16 ballast for a T and S gang? 

17 A Not really. 

18 

19 

20 

Q 

A 

Q 

A lot of times? 

A lot of times. 

And every time you do that, the 

21 ballast is built up and high around the rail, 

22 right? 

23 

24 

A 

Q 

Y.es. 

And it stays that way until the T 

25 and s gang comes through. 

4~ 
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1 

2 

3 

4 

5 

6 

And then after the T and s gang 

goes through, it's regulated? 

A 

Q 

A 

Q 

Normally, yes. 

That's the normal procedure? 

That's normal procedure. 

Now, when the ballast is unloaded 

7 and its after it's been unloaded, and it's 

8 still high built up, it's difficult to walk in, 

9 isn't it? 

10 

11 

12 

A 

Q 

Very difficult. 

And you knew that, didn'~ you? 

I mean, you know that, right, 

13 from your experience working on the railroad? 

14 A Yeah. Yes. 

15 Q Is it fair to say that everybody 

16 who worked on the railroad around ballast knows 

17 

18 

19 

that? 

A 

Q 

Yes. I'll say, yes. 

And, so, obviously knowing that, 

20 you need to be extra careful whenever in your job 

21 you have to walk in ballast that's still built up, 

22 right? · 

23 

24 

25 

A Yes. 

MR. KOZAK: That's all. 

THE COURT: Is there any 
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redirect? 

MR. SHAPIRO: Nothing further, 

Your Honor. Thank you. 

THE COURT: Thank you very much. 

Mr. McGinley, you can step down. 

Can Mr. McGinley be excused? 

MR. SHAPIRO: Yes. By the 

plaintiff, Your Honor. 

THE COURT: Mr. Kozak, is there 

any reason why M~. McGinley 

MR. KOZAK: He can be excused. 

THE COURT: Mr. McGinley, you may 

leave, sir. If you'd like to remain in 

the courtroom, you may. 

NOTE: At this time, Mr. 

McGinley is excused. 

Your next witness, Mr. Shapiro? 

MR. SHAPIRO: One moment, Your 

Honor. We call Joseph Wynn, Your Honor. 

THE COURT: Wynn? 

MR. SHAPIRO: Yes. W-Y-N-N. 

THE COURT: You all are not 

talking about the case, I hope? 
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Okay. It's very important that 

you all are not talking about the case. 

JOSEPH WYNN, a witness having 

been called upon by the plaintiff, and 

having been duly sworn, testified as 

11 follows: 

12 DIRECT EXAMINATION 

13 BY MR. SHAPIRO: 

14 

15 name. 

16 

17 

18 reside? 

Q Could you please state your full 

A Joseph Wynn. 

Q Mr. Wynn, where do you live --

19 Where do you live? 

20 

21 

A 

Q 

Edenton, North Carolina. 

Are you -- were you employed by 

22 the Norfolk-Southern Railway Company?. 

23 

24 

A 

Q 

Yes. 

When were you first hired by the 

25 Norfolk-Southern Railway Company? 
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A 

Q 

Norfolk-Southern? 

1974. 

And when did you last work at 

Richmond. 

127 

A 

Q What was the date, or the month 

that you last worked for the railroad? 

A I think it was in May, I believe· 

it was. I can't exactly recall what that date 

was. 

Q 

A 

Q 

May of this calendar year, '95? 

Yes. 

And in 1993, what was your job 

with Norfolk-Southern? 

truck. 

A 

Q 

A 

Q 

I was -- 1993? 

Yes. 

I was working on their high rail 

All right. And did you work on 

the high rail truck with Mr. Forsythe? 

A 

Q 

Yes. 

And did you start working on that 

truck, actually, the day after Mr. Trimiew got 

hurt? 

A 

Q 

Yes. 

Prior to that time, were you a 
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1 member of the work -- of a work gang working with 

2 Mr. McGinley who just previously testified? 

3 

4 

A 

Q 

Yes. 

Who else was on that gang with 

5 you and Mr. McGinley? 

6 

7 

8 

9 

10 

11 

12 

13 

A 

Q 

A 

Q 

A 

It was Ferebee. 

Is that Linwood Ferebee? 

Linwood Ferebee. 

All right. 

And also Curtis Folks. 

THE COURT: Is this going to be 

any different than what Mr. McGinley said? 

MR. SHAPIRO: I just -- I don't 

14 know, Your Honor. 

15 BY MR. SHAPIRO: 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q Is there anyone else 

THE COURT: Well, if it's the 

same, we don't need to hear it again. If 

you think it's different Is there any 

dispute about who was on the gang? 

to that. 

A 

MR. KOZAK: I don't know --

THE COURT: You all can stipulate 

MR. SHAPIRO: All right. 

And 
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THE COURT: That's all right. 1 

2 We've heard that. 

3 BY MR. SHAPIRO: 

4 Q I'm sorry, was there one other 

5 person? 

6 THE COURT: We've heard that. 

7 Let's go. 

8 MR. SHAPIRO: All right. 

9 BY MR. SHAPIRO: 

Q During 1993, you worked on the 

gang truck? 

Yes. 

Before August of 1 93? 

129 

10 

11 

12 

13 

14 

A 

Q 

A I worked on gang truck before I 

15 went on the high rail. 

16 Q Okay. Before you went on the 

17 

18 

19 

20 

21 

22 

23 

24 

25 

high rail truck, where did you work? 

A I worked on the gang truck. 

Q And was that the two ton gang 

truck we're talking about? 

A That's right. 

Q Prior to August of 1993, when you 

went on to the high rail truck to replace 

Mr. Trimiew, had you ever received any training 

about how a man was supposed to get in or out of 
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cab of a high rail vehicle? 

A No. 

Q Had you gotten any 

about how to get in and out of 

A Afterwards. 

Q After when? 

A After Mr. Trimiew 

Q All right. As of 

130 

training at 

a gang truck? 

had got hurt. 

the time that 

9 Mr. Trimiew got hurt in 1993, had you ever heard 

10 of a phrase called three_ points of contact? 

11 

12 

A 

Q 

No. 

Do you know what the phrase three 

13 points of contact means, or when did you first 

14 hear about that? 

15 A After Mr. Trimiew -- they sent a 

16 letter after Mr. Trimiew got hurt. 

17 Q All right. When you got -- did 

18 you ever ride in the high rail truck with 

19 Mr. Forsythe before Mr. Trimiew got hurt in August 

20 of 1993? 

21 

22 

23 

24 

A 

Q 

A 

Q 

Yes. 

Did you ever have that occasion? 

Yes. 

Did you ride in the passenger 

25 side of that truck? 
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Yes. 

Did you have any particular 

3 manner in which you got out; that is, did you get 

4 out facing out like you get out of a car, or did 

5 you back out? 

6 

7 

8 

9 

10 

·A 

Q 

A 

Q 

How did you do it? 

I get out facing backing 

Backing out? 

Backing out •. 

Okay. But had the railroad 

11 you how you were supposed to do that? . 

No. 

out. 

told 

12 

13 

A 

Q were you involved in the ballast 

14 dumping operation in March of 1993? 

15 

16 

17 

18 

A 

Q 

A 

Q 

Yes. 

Was Mr. Palmer? 

Yes. 

When did you first hear, in 1993, 

19 that the T and S gang was not going to come 

20 through the Burkeville area, after the dumping was 

21 done, do you remember? 

22 A I can•t recal~ what ~hat date was 

23 when they said they wasn't coming through. 

24 Q Have you dumped ballast over the 

25 years in the past? 
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1 A Yes. 

2 Q Normally, how often -- how 

3 quickly did a timber and surfacing gang come and 

4 do their maintenance, after the ballast is dumped? 

5 A It may be about two or three 

6 months, something like that. 

7 Q was it ever less than that? 

8 Was it ever less than two months? 

9 A Yes. Yes. Yes. 

10 Q All right. Mr. Wynn, did you 

11 ever operate a ballast regulator? 

12 A Yes. A little bit. 

13 Q And in 1993, prior to Mr. Trimiew 

14 getting hurt, was there a ballast regulator 

15 anywhere in the area of Burkeville, Virginia? 

16 Yes. A 

17 Where was it? Q 

A 18 Sitting on the sidetrack up 

19 there. 

20 Q Is that the one you had operated 

21 before? 

A 22 I hadn•t operated that one, but I 

23 could operate it. 

24 Q Were there any other members of 

25 the gang that could operate· that ballast 
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regulator, that you knew? 

Yes. 

Who? 

133 

A 

Q 

A Linwood Ferebee. And, also, Clay 

5 McGinley. And, also, Curtis Folks. 

6 Q Okay. You ·said you've operated 

7 ballast regulators in the p~st? 

8 A Yes. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q 

A 

Q 

Similar to the one in Burkeville? 

Yes. 

Do you know about how many mile~ 

in which the stone, or the rock, had been dumped 

in that area of Burkeville, approx~mately? 

A It might have been about --

approximately· five or six miles. 

Q All right. How long would it 

take to take that ballast regulator, if you were 

operating it, and smooth out all the stone that 

had been dumped, right over in that Burkeville 

area, in your opinion? 

A I would say, approximately, about 

four to five hours. 

Q After the stone had been dumped 

and before Mr. Trimiew got hurt, did anybody ever 

instruct you, or any members of the gang, to take 
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1 that ballast regulator and to plow -- smooth down 

2 that rock that had been dumped? 

3 

4 

A 

Q 

5 assignments from? 

A 

No. 

Who do you receive work 

Mr. Palmer. 6 

7 

8 

9 

MR. SHAPIRO: That's all the 

questions I have, except for one more. 

Wait. I'm sorry. 

10 Excuse me, Your Honor. 

11 BY MR. SHAPIRO: 

12 Q Is it true that our firm 

13 represents you, Mr. Wynn; our law firm? 

14 Is it true that my law firm 

15 represents you on a claim that you have against 

16 Norfolk-Southern Railway Company? 

17 

18 

19 

20 

21 

A 

Q 

A 

Q 

Yes. 

You have a lung disease? 

Yes. 

Thank you. 

THE COURT: Any 

22 cross-examination? 

23 CROSS-EXAMINATION 

24 BY MR. KOZAK: 

25 Q Good morning, Mr. Wynn 
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1 afternoon. 

2 A Good morning. 

3 Q In the two or three months 

4 between when the ballast would get regulated, a T 

5 and s gang normally comes when the ballast would 
. 

6 be built up along the rails, right? 

,. A Yes. 

8 Q And people would work in it in 

9 that condition, right? 

10 A Yes. 

11 Q And it would be more difficult to 

12 work in while it•s built up, wasn't it? 

13 A Yes. 

14 Q People who work on railroads 

15 knew, didn't they? 

16 A Yes. 

17 Q When you testified that you would 

18 get out of a high rail vehicle backwards, facing 

19 the ~ruck, do you remember that? 

20 A Yes. 

21 Q You said nobody at 

22 Norfolk-Southern instructed you to do that, right? 

23 A Yes. 

24 Q So, that was just your ow~ common 

25 sense about the best way to get out, right? 
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1 

2 

3 

4 

5 

A Right. That's 

Q The safest 

A Yes. 

Q Thank you. 

THE 

6 redirect? 

7 REDIRECT EXAMINATION 

8 BY MR. SHAPIRO: 

COURT: 

way? 

Is 

136 

right. 

there any 

9 Q Mr. Wynn, you've seen people get 

10 out facing out, or backing out of the cab of a 

11 high rail, haven't you? 

12 

13 

A 

Q 

Yes. 

Did you see Mr. Forsythe, the 

14 track inspector, ever get out of the cab of the 

15 high rail vehicle facing out, as opposed to 

16 backing out? 

17 

18 

19 

20 

A 

Q 

A 

Q 

No. 

How does he get out? 

He get out face. 

Did you ever see, before August 

21 1 93, people getting in and out of the high rail 

22 truck, such as Mr. Trimiew and. other people? 

23 

24 

25 

MR. KOZAK: Excuse me, Your 

Honor. I think I'm going to object 

without some foundation as to where this 
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is occurring. Is this a high rail vehicle 

in the yard, out on the track? 

THE COURT: Mr. Shapiro? 

4 BY MR. SHAPIRO: 

5 

6 

7 

8 

9 

10 

11 

in and 

before 

facing 

Q 

out 

Mr. 

A 

Q 

out 

A 

Did you ever see people getting 

of the high rail vehicle on the track 

Trimiew was hurt? 

Yes. 

Did you ever see people get out 

of the cab, of the high rail vehicle? 

I can't recall right off-hand. 

12 But, I have seen them, you know, getting out --

13 most of the time they would be getting out the 

14 side, too, something like that. I didn't really 

15 pay that much attention. 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q Okay. 

MR. SHAPIRO: No further 

questions. 

THE COURT: Any other questions 

of Mr. Wynn? 

excused? 

MR. KOZAK: No, Your Honor. 

THE COURT: Can Mr. Wynn be 

MR. SHAPIRO: By the plaintiff, 

yes, Your Honor. 
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THE COURT: Mr. Kozak? 

MR. KOZAK: Yes. 

138 

THE COURT: Mr. Wynn, thank you 

very much, sir. You may step down, and 

you are free to leave, if you'd like. 

If you'd rather stay in the 

courtroom, you may do that. 

NOTE: At this time, Mr. Wynn 

is excused. 

THE COURT: Your next witness, 

Mr. Shapiro? 

MR. SHAPIRO: Mr. Ernest Jones, 

Your Honor. 

THE COURT: Mr. Ernest Jones .. 

ERNEST JONES, a witness having 

been caLled upon by the plaintiff, and 

having been duly sworn, testified as 

follows: 
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1 DIRECT EXAMINATION 

2 BY MR. SHAPIRO: 

3 

4 

Q 

A 

Good afternoon, Mr. Jones. 

Good afternoon. How are you 

139 

5 doing? 

6 

7 

Q 

A 

Q 

Please stat~ your full name, sir. 

Ernest Dallon Jones. 

8 

9 

10 

Mr. Jones? 

A 

11 Virginia. 

And what is your home address, 

Route 1, Box 249 J, Keysville, 

12 Q Mr. Jones, were you previously 

13 employed by Norfolk-Southern Railway Company? 

14 A Yes. 

15 Q Can you tell the jury when you 

16 first went to work for that railroad? 

17 

18 

19 

20 

21 

A 

Q 

February the 22, 1973. 

And did you last work for the 

railroad in March of 1993? 

A 

Q 

Yes. 

Can you tell the jury some of the 

22 jobs you've held with the railroad; just 

23 generally, throughout your career? 

24 A Yes. I was track laborer. 

25 Machine operator. And also a foreman. 
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1 Q And you were a foreman before 

2 Mr. McGinley became the foreman over the gang in 

3 Richmond? 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A 

Q 

That•s correct. Yes. 

And how long had you been a 

foreman over that Richmond gang, prior to March of 

1993; do you recall? 

A Approximately, four --

approximately four years. 

Q All ri~ht. Did you work under 

Steve Palmer, the track supervisor, for a short 

period of time there? 

A 

Q 

1991 or 1990? 

A 

Q 

Yes. 

He came to Richmond, what, in 

Somewhere along there. Yeah. 

Did you participate in ballast 

dumping in March of 1993, in the Burkeville area? 

A Yes. 

Q And who was there, as far as 

supervisors, at the time that you were there? 

A Mr. Steve Palmer. And also 

Mr. Barrett Forsythe. 

Q All right. Can you describe the 

conditions of that ballast dumping, and tell us if 
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1 there's anything unusual about the day when you 

2 dumped that ballast. 
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3 A Yes. The day -- it was very cold 

4 that day. The ballast had gotten wet and it was 

5 frozen. And we -- as we proceeded to unload the 

6 ballast, the ballast -- when we opened the door 

7 the ballast wouldn't run out. We had to open the 

8 doors all the way up. 

9 

10 

Q 

A 

You mean, like the chutes? 

Yes. We had to beat on the side 

11 of the car, and also chunk up inside the ballast 

12 to get the ballast start flowing. 

13 Q Did the ballast run out smoothly 

14 once you got .it coming? 

15 A No. It came out mostly in 

16 chunks. Frozen chunks. 

17 Q Did that -- did a normal amount 

18 of ballast come out of the cars, as the cars 

19 moved? 

20 Did the cars move while the 

21 ballast is being dumped? 

22 

23 

A 

Q 

Yes. 

How fast are the cars moving 

24 along the track? 

25 A Approximately, two to three miles 
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And the men are walking along? 

Yes. 

How was the flow of the ballast 

coming out? 

Oh, it was coming out piling up. 

chunks, piling up along the rails. 

Okay. Over how many miles 

9 well, let me --wait a minute. I'm sorry. 

10 How many cars were in the ballast 

11 train that was unloading ballast, approximately, 

12 at that time? 

13 A Approximately -- that day, it was 

14 about fifty-three, fifty-four cars. 

15 Q And is there a specific distance 

16 over which that, approximately fifty car ballast 

17 train will cover, generally, as it's unloaded in a 

18 normal process? 

19 

20 

21 

22 

A 

Q 

A 

Q 

23 to twelve miles? 

24 A 

25 think it was. 

Usually, eight to twelve miles. 

Eight to twelve miles? 

Uh-huh. 

Did that train unload over eight 

Approximately, five to six, I 
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1 Q So, was the rock compressed into 

2 a shorter distance? 

3 A Yeah. 

4 Q When your men on your gang worked 

5 on railroad track along the district that you were 

6 in, when the men qat out of the gang truck, or 

7 whatever, would the men nor~ally walk on the 

8 outside of the rail, or inside of the rail? 

9 And, explain that, please. 

10 A Normally only reason you walk 

11 on the inside .of the rail is in the line of duty; 

12 when you have to perform work inside the track. 

13 Otherwise, you have to walk on 

14 the out out of the gates of the track. 

15 Q Were there any company rules or 

16 standards about how ballast was supposed to be . 

17 maintained, normally? 

18 A Yes. 

19 Q And what are those? 

20 A Ballast is to be maintained level 

21 with the ties, and six inches on -- I think it's 

22 six inches ahead of the ties and slope down. 

23 Q 

24 ballast, or 

25 

All right. After you dumped the 

let me ask it this way. 

What did you understand, as 
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1 foreman, as to when the timber and surfacing gang 

2 

3 

4 

5 

6 

7 

8 

was 

the 

you 

scheduled, at 

ballast that 

A 

Q 

weren't there 

A 

Q 

least, to come through to smooth 

was dumped in March? 

Within a month, usually. 

All right. Did the team -- well, 

after March of I 93 t were you? 

No. 

Did you get hurt on the day of 

9 the ballast dumping operation yourself? 

10 

11 

A 

Q 

Yes. 

Is our firm -- did our firm 

12 represent you in the past? 

13 

14 

A 

Q 

Yes. 

Does the fact that we represented 

15 you in the past affect your testimony today, in 

16 any way? 

17 

18 truth. 

19 

A No. I just came to tell the 

Q All right. Did you know whether 

20 there was a ballast regulator avai~able for your 

21 gang, as of March of 1993. 

22 

23 

24 

25 

THE COURT: Is h~s testimony 

going to be any different then·what we•ve 

already heard? 

MR. SHAPIRO: Possibly just on 
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one point, Your Honor. 1 

2 

3 

4 

THE COURT: All right. Let•s get 

to the point you think is going to be 

different. 

5 MR. SHAPIRO: Understood. 

6 BY MR. SHAPIRO: 

7 Q 

8 that area? 

9 

10 

A 

Q 

11 that regulator? 

12 A 

Was there a ballast regulator in 

Yes. 

Had yo~ or your men ever used 

Yes. We had Mr. Clay McGinley 

13 who was a qualified ballast regulator. Also, 

14 Mr. Linwood Ferebee. 

15 Q Did the men use it under your 

16 supervision, from time-to-time? 

17 A Yes. 

18 Q Until March of 1993, when you 

19 last ~orked, had you ridden in a high rail truck. 

20 like Mr. Forsythe operated on the track? 

21 A Yes, I had. 

22 Q Up until that time, did anybody 

23 ever use a phrase to you called three points of 

24 contact? 

25 A No. 
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Q When was the first time you ever 

heard that phrase? 

A When you asked about it. I 

haven•t heard that phrase. 

Q All right. Had you ever seen Mr. 

Forsythe get in and out of the high rail vehicle 

before March of 1993? 

A Yes, I had. 

Q Did you observe whether 

Mr. Forsythe always got out of the vehicle facing 

out, or backing out, or what did you see? 

A Well, he used to get out facing 

forward, you know, and sometimes he might back 

out, you know. It didn•t --

Q Did anyone ever tell you it ever 

mattered while you were working on railroad? 

A No. 

Q 

CROSS-EXAMINATION 

BY MR. KOZAK: 

Q 

A 

Q 

Thank you, Mr. Jones. 

THE COURT: Cross-examination? 

Good afternoon, Mr .. Jones. 

How are you doing? 

In addition to the one case that 

25 Mr. Shapiro mentioned that his firm represents 
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you, you had another claim sometime before that in 

which they represented you as well, didn't you? 

A Yes. 

Q 

something? 

A 

Q 

Something about hearing loss, or 

Yes. 

So, that's -- they•ve been your 

lawyers in two cases before, right? 

A 

Q 

That's correct. 

And before that, did they 

represent you in any other claims? 

A No. 

Q 

redirect? 

Okay. Thank you, sir. 

THE COURT: Is there any 

MR. SHAPIRO: Nothing further. 

THE COURT: Thank you very much, 

Mr. Jones. You may step down, sir. I 

assume that Mr. Jones can also be excused? 

MR. SHAPIRO: Yes. 

MR. KOZAK: Yes, Judge. 

THE COURT: Mr. Jones, you're 

free to leave. 

MR. JONES: Thank you. 
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NOTE: At this time, Mr. Jones 

is excused. 

THE COURT: Your next witness, 

Mr. Shapiro. 

MR. SHAPIRO: Mr. Linwood 

Ferebee, Your Honor. 

THE COURT: Mr. Linwood Ferebee. 

MR. SHAPIRO: Your Honor, we need 

to take a quick break. Mr. Trimiew needs 

a break. 

THE COURT: All right. We'll 

stand in recess for five minutes. Members 

of the jury, we'll stand in recess for 

five minutes. 

I know it looks like I'm up here 

pushing everybody fast. But, I need to do 

that because this case is going to last a 

couple days. 

Do we have anyone on the jury 

that smokes? Any smokers? 

I'm going to ask that you all go 

into the jury room. We'll stand in recess 

for five minutes. 
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NOTE: At this time, the jury 

exits the courtroom, and a brief recess is 

had; whereupon, the case continues, as 

follows: 

THE COURT: You can bring the 

jury back, please. 

NOTE: At this time, the jury 

enters the courtroom; whereupon, the 

proceeding continues, as follows: 

MR. SHAPIRO: our next witness is 

Linwood Ferebee. 

20 LINWOOD FEREBEE, JUNIOR, a 

21 witness having been called upon by the 

22 plaintiff, and having been duly sworn, 

23 testified as follows: 

24 THE COURT: You could be seated. 

25 DIRECT. EXAMINATION 
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1 BY MR. SHAPIRO: 

2 Q 

3 name, sir. 

4 

5 

A 

Q 

6 address, please? 

7· A 

8 Carolina. 

9 Q 

150 

Could you please state your full 

Linwood Ferebee, Junior. 

Mr. Ferebee, what is your home 

525 Goshen Avenue, Edenton, North 

Are you employed by 

10 Norfolk-Southern Railway Company? 

A Yes, _sir. 11 

12 Q And how many years have you been 

13 employed by the railroad? 

14 A Coming this December will be 

15 twenty-one years I mean September it will be 

16 twenty-one years. 

17 Q What position are you -- do you 

18 have with railroad now? 

19 

20 

21 laborer? 

22 

23 

A 

Q 

A 

Q 

Laborer. 

During 1993 were you working as a 

Yes, I was. 

And were you working out of the 

24 Richmond yard? 

25 A Uh-huh. 
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1 Q Were you qualified to operate a 

2 ballast regulator machine in 1993? 

3. A I wasn•t qualified, but I used to 

4 run it. 

5 Q You used to run it. How many 

6 years had you run a ballast regulator machine? 

7 ·A We just on just district I had 

8 run it before, you know. 

9 Q I 1 m sorry? 

10 A I had run it. Just running it. 

11 Q All right. Is a ballast 

12 regulator operator required to be familiar with 

13 the railroad company rules on maintaining ballast 

14 rock? 

15 A Uh-huh. I think so. 

16 Q Is that required to plow and to 

17 do the regulation? 

18 A Uh-huh. 

19 Q Were there railroad procedures on 

20 maintaining ballast rock in the area of Burkeville 

21 to Richmond? 

22 A Yeah, it was,.you kn~w. 

23 Q How was the ballast to be 

24 maintained? 

25 A You plowed it down, you know. 
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1 You got it the height, you plowed it down. 

2 Q What level is the ballqst 

3 supposed to be outside of --

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

THE COURT: Is it going to be 

different than what we•ve heard? 
. 

MR. SHAPIRO: Just a couple 

points, Your Honor. 

THE COURT: Is it going to be 

different? 

MR. SHAPIRO: I think so. 

THE COURT: Okay. If it's going 

to be. If it's going to be different from 

what Mr. McGinley told us? 

MR. SHAPIRO: As I understand it. 

THE COURT: All right. 

16 BY MR. SHAPIRO: 

17 Q Are you familiar how long it 

18 takes to regulate ballast? 

19 A I don't know. Probably about 

20 five miles, four, five hours. or something like 

21 that. 

22 Q To regulate the ballast that was 

23 dumped at Burkeville? 

24 A I think so. That particular day 

25 I remember. 
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1 

2 

3 

4 

5 

6 

THE COURT: You look very 

surprised, but that's the same thi~g the 

other witnesses said. Come on. 

MR. SHAPIRO: All right, Your 

Honor. 

THE COURT: Come on. 

7 BY MR. SHAPIRO: 

8 Q Were you ever 

9 MR. SHAPIRO: I'm trying to move 

10 through my testimony; taking a moment to 

11 try to cut things out, so just bear with 

12 me a moment, all right? 

13 BY MR. SHAPIRO: 

14 Q Had you ridden on a high rail, 

15 bread truck, type of truck, before August of 1993; 

16 the kind that Mr. Trimiew and Forsythe rode? 

17 A No. I don't think I've been on 

18 that one. 

19 Q Did you ever see people getting 

20 in and out of the high rail cab? 

21 A Yeah. 

22 Q Did you see -- how did you see 

23 them getting out? . 

24 A Like normal. They normally get 

25 out -- jump right out of it, if that's the way 
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1 they've been doing. 

2 Q Had you ever heard of the phrase 

3 three points of contact, prior to August of 1993? 

4 A No, I haven't. 

5 Q When was the first time you.ever 

6 heard the phrase three point~ of contact? 

7 A I think after Trimiew got hurt. 

8 I think something about the three point contact. 

9 I never heard of that before. 

10 

11 

12 

13 

MR. SHAPIRO: Nothing further, 

Your Honor. 

THE COURT: All right. Is there 

any cross-examination? 

14 CROSS-EXAMINATION 

15 BY MR. KOZAK: 

16 Q Mr. Ferebee, you remember before 

17 Mr. Trimiew fell on August of '93, sometime before 

18 that, Mr. Palmer had demonstrated getting on and 

19 off a gang truck? 

20 MR. SHAPIRO: Objection. 

21 Leading. 

THE COURT: This is 

cross-examination. overruled. 

24 BY MR. KOZAK: 

25 A He demonstrated. 
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Is that right? 

Uh-huh. 

155 

Q 

A 

Q And do you recall the phrase, or 

4 the terminoloqy, three point contact being used in 

5 that demonstration? 

6 

7· 

A 

Q 

Uh-huh. 

And that was before Mr. Trimiew 

8 was hurt, is that right? 

9 

10 

A 

Q 

No, I don't think so. 

Well, the demonstration with 

11 Mr. Palmer was sometime before Mr. Trimiew fell, 

12 isn't that right? 

13 A It might have been. I don't 

14 remember, you know. I just don't remember that. 

15 

16 you. 

17 

Q 

18 redirect? 

All right. That's fine. Thank 

THE COURT: Is there any 

19 REDIRECT EXAMINATION 

20 BY MR. SHAPIRO: 

21 Q If Mr. Palmer talked about the 

22 what he was talking about the gang truck, where 

23 was the demonstration being done when he talked 

24 about the gang truck? 

25 A Right in front of the office out 
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1 there, you know. 

2 Q Was he talking about it in the 

3 rear of the truck, at the bed? 

A 

Q 

The rear of the truck, yeah. 

Thank you. 

156 

4 

5 

6 

7 

8 

9 

MR. SHAPIRO: That's all I have. 

THE COURT: Anything else for Mr. 

Ferebee? 

MR. KOZAK: I almost forgot. 

10 RECROSS-EXAMINATION 

BY MR. KOZAK: 11 

12 Q Do you have a claim against the 

13 railroad, in which Mr. Wilson's firm represents 

14 you, don't you? 

15 A No, I don•t. 

16 Q Did you have one -- you had one 

17 in the past, though, didn't you? 

18 A I think about that hearing loss, 

19 or something about that. 

20 Q Excuse me? 

21 A About the hearing loss, or 

22 something like that. 

23 0 You had a hearing loss against 

24 the railroad? 

25 A That's been quite a while or so. 
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1 About a year or so ago. 

2 Q And Mr. Shapiro•s firm and 

3 Mr. Hajek's firm represented you in that? 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A I think so. 

THE COURT: Any other questions? 

MR. SHAPIRO: Nothing further. 

THE COURT: All right. Mr. 

Ferebee, you may step down, sir. And 

unless I hear an objection from counsel, 

you are free to leave. 

or if you•d like to remain in the 

courtroom, you may. 

Next witness, Mr. Shapiro? 

MR. SHAPIRO: We call the 

plaintiff, Mr. Trimiew, Your Honor. 

THE COURT: Okay. 

MR. SHAPIRO: It's going to be 

long. 

THE COURT: Why don't we break 

for lunch. Members of the jury, it•s 

about quarter to one. I • m going to --
we•re going to take a luncheon recess. 

I •m going to ask that you all be 

back here at quarter to two. That gives 

you about an hour t·o get something 
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Again, it•s very important that 

you not talk about this case; eith~r among 

yourselves or with anyone else. Have a 

good lunch and we'll see you back here at 

quarter to two. 

NOTE: At this time, the jury 

exits the courtroom for a luncheon 

recess; whereupon, the proceeding 

continues, out of the presence of the 

jury, as follows: 

THE COURT: Couns~l, anything we 

need do before --

MR. SHAPIRO: I have one brief 

matter. The Court made the ruling on t~e 

rule issue, and I'm going to be talking to 

Mr. Trimiew. I need to make sure I 

understand. 

He was allowed, by the Court, to 

ask about the rule; which they charge him 

with the rule violation. I want to make 

sure·I know about the scope, now that the 

door is cracked. I want to know if it's 

going to be broken wide open. 
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Now, they did an investigation 

and these people testified ex parte. And 

a lot of the case law says 

THE COURT: What do you mean? 

The question that you objected to was, was 

Mr. Trimiew discipli~ed by the railroad. 

MR. SHAPIRO: Right. 

THE COURT: You had asked on 

direct examination of a foreman, did you 

ever discipline Mr. Trimiew. Are you 

saying that it was okay·to ask this 

particular foreman, but if another foreman 

had not disciplined him, that that•s not 

relevant? 

I'd like to hear your argument on 

that, if that's your argument. 

MR. SHAPIRO: No, that's not what 

I'm saying. 

THE COURT: Okay. What is it? 

MR. SHAPIRO: I want to make sure 

you understand. It's not that. 

THE COURT: That 1.s the only -­

MR. SHAPIRO: I'm not trying 

to -- I'm not trying to reopen that. No. 

What I'm saying._-- let me explain. 

so 
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1 THE COURT: What's your question 

2 for me? 

3 MR. SHAPIRO: There was an 

4 investigation done. The railroad 

5 charged-- the charge is one thing.· To 

6 say they charge you. 

,. The scope --

8 THE COURT: Let me -- because I 

9 want to give you all time to get something 

10 to eat, too. 

11 Are you asking me what questions 

12 you will be allowed to ask? 

13 MR. SHAPIRO: No. I would like 

14 to know 

15 THE COURT: Well, are you asking 

16 me what questions Mr. Kozak is going to be 

17 allowed to ask? 

18 MR. SHAPIRO: we want to exclude 

19 further reference to the investigation 

20 itself. If the Court says that a 

21 charge 

22 THE COURT: No. Listen to my 

23 question. No, stand. Are you asking me 

24 what questions I'm going to allow you to 

25 ask, or are you asking me what questions 
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I'm going to allow Mr. Kozak to ask? 

MR. SHAPIRO: Mr. Kozak. 

THE COURT: Well, I mean, when 

Mr. Kozak asks a· question that you feel is 

inappropriate, object. 

I mean, I've listened to motions 

·in limine. And to the extent that I can 

rule on them, I do. 

limine this morning. 

that. 

I heard motions in 

I made a ruling on 

But, then you -- I don't think 

this has anything to do with rules. I 

mean, this has something to do with 

discipline. And I'll tell you now, if you 

ask a question -- I don't know why it was 

relevant whether this foreman, Mr. 

McGinley, had disciplined Mr. Trimiew. 

Had I been defending, I would 

have objected. Mr. Kozak chose not to 

object, and now I know why. Because, he 

wanted to ask the question on 

cross-examination. 

Any time you ask a question, 

Mr. Kozak is going to be allowed to ask a 

question on cross related to that. 
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MR. SHAPIRO: I understand, Your 

Honor. We're not opening the door to talk 

about the investigati~n itself; is what 

I'm saying. That's what we're concerned 

with. I don't want to create -- I mean, 

I've been here. I worked a lot to get to 

this point. I don't want to --

THE COURT: It doesn't sound to 

me, at this point, that you have, but I 

don't know. I have to hear your argument 

in the context of a particular question. 

That's one of the problems with motions in 

limine. 

That's why I say I try to rule on 

them, because I think it's helpful. But, 

sometimes I have to hear the precise 

question that's asked. And I think this 

is one of those circumstances. 

You know, the question you asked, 

had you all asked me that before trial and 

said, can I ask that question? I would 

have said, no. 

But, once you asked it, then I 

have to allow the defendant to follow up 

on it. So 
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don't have any problem with that. It•s 

just that I feel like ·the -- what the 

people said, and in that investigation 

they held, where they took transcripts, 

should be off limits. 

163 

Because, w~at that tribunal -­

THE COURT: Why don't you talk to 

Mr. Kozak at lunch and see if he plans on 

trying to get any of that in. He may not 

want to get any of that in. If he does, 

then when he attempts to do it, make your 

objection. I'll rule on i~. 

All right. Anything else we all 

need to talk about? 

We'll stand in recess until 

quarter to two. 

THE BAILIFF: This Court stands 

in recess. 

NOTE: At this time, a 

luncheon recess is had; whereupon, the 

proceedLng continues out of the presence 

of the jury, as follows: 
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THE COURT: All right. Counsel, 

are we ready to get started? 

I understand that one of the 

jurors was sitting in the wrong courtroom. 

You can bring the jury back in, please. 

NOTE: At this time, the jury 

enters the courtroom; whereupon, the 

proceeding continues in the presence of 

the jury, as follows: 

THE COURT: All right. Now, that 

we•re in the right place, we can get 

started. 

Mr. Shapiro, who's the next 

witness, sir? 

MR. SHAPIRO: My next witness is 

Mr. Trimiew. Your Honor, right before I 

call him, I would like to read three more 

Requests for Admissions. I've talked this 

over with Mr. Kozak. 

THE COURT: You•ve shown that to 

Mr. Kozak? 

MR. SHAPIRO: Yes. 

THE COURT: All right. Members 

S:i 
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of the jury, Mr. Shapiro is going to read 

three more statements that the defendant 

bas admitted are true; 

MR. SHAPIRO: Plaintiff's request 

for admissions number four. "Admit that 

there is no compulsory retirment age for 

men in plaintiff's work classification. 

The answer is, "admitted." 

Number five. "Admit that the 

compulsory retirment age in the 

plaintiff's work classification is seventy 

years of age." Answer, "denied." 

Six. "Admit that plaintiff and 

all persons in plaintiff's occupation had 

received periodic increases in rates of 

pay, and fringe benefits from the date of 

the plaintiff's first date of hiring, 

until the time of the accident." Answer, 

"admit." 

THE COURT: All right. Now, Mr. 

Trimiew, would you come to the witness 

stand, sir. 
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CLINTON TliMIEW, the 

plaintiff, hav~ng been duly sworn, 

testified as follows: 

THE COURT: You may be seated. 

7 DIRECT EXAMINATION 

8 BY MR. SHAPIRO: 

9 Q Afternoon. Could you please 

10 state your full name to the jury and Court, 

11 please. 

12 Clinton Garnet Trimiew. 

13 What is your home address, Mr. 

14 

166 

15 1317 North Thirty-second Street. 

16 Richmond, Virginia? 

17 Richmond, Virginia. 

18 And what is your present age, 

19 

21 And have you lived in the 

22 Richmond area your whole life?. 

23 A Yeah. 

24 Q Who resides with you, now, in 

25 Richmond? 
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A 

Q 

A 

Q 
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Does your wife reside with you? 

Wife. 

And her daughter? 

Her daughter. Yeah .. 

Mr. Trimiew, how far did you go 

6 in school, as far as your schooling? 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A 

Q 

Richmond? 

A 

Q 

Eighth grade. 

Did you attend school here in 

No. 

Why did you stop going to school, 

in the eighth grade? 

A Because, stop going to school; 

went to work to take care of my sister. 

Q How old were you when you 

a~tually were hired by Norfolk-Southern Railway 

Company, the defendant? 

A Forty-five. 

Q Between when you were a young 

teenager and when you were forty-five, could you 

just briefly tell the jurors what kinds of jobs 

you had, and with who. 

A First job would be Philip Morris. 

Next one was Lee Industries. 

Q All right. What kinds of things 
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1 did you do at that Lee Industries job? 

2 A Well, first of all I was in the 

3 box department making -- cutting out lumber for 

4 boxes with a rib saw. 

5 Q What is a rib saw? 

6 A It's a table saw that you cut out 

7 lumber and the next one I was really -- the box 

8 department went out of business. They went and 

9 put me in the furniture department, making --

10 running the molding machine. 

11 Q All right. And was Lee 

12 Industries the last position you held before you 

13 started working with Norfolk-South~rn Railway? 

14 

15 

A 

Q 

16 railroad? 

17 A 

18 Q 

Yes. 

What year did you start with the 

April of '72 -- '73. 

All right. And what job did you 

19 take when you started with Norfolk-Southern 

20 Railway Company? 

21 A Track laborer. 

22 Q And has that been the job that 

23 you had ever since up until 1993; laborer? 

24 A Yeah. 

25 Q So, how many total years did you 
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1 work with the railroad? 

2 Is it just over 20 years? 

3 A over 20 years. 

4 Q Did you have a nickname on the 

5 railroad of Slim? 

6 A Some called me Slim. Some called 

7 me Chief. 

8 Q Tell us about some of your duties 

9 as a laborer; just in general terms, so the jury 

10 understand what you did? 

11 A Sometimes we had to pull ties. 

12 Put ties in. Spike them up. Chain and drill. 

13 Drill the holes and put joints on them. 

14 And all different things. From 

15 all the way from West Point to Richmond to 

16 Burkeville. 

17· Q Okay. Over those years, those 

18 twenty odd years, was the railroad the main source 

19 of your income? 

20 A Yes. 

21 Q What was your last date of work 

22 with t~e railroad; was it August 20, 1993? 

23 A August 20, 1993. 

24 Q Why was that your last day1 

25 A Because, I fell and hurt -- and 
so 
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1 injured my back. 

2 Q Before we go into the details 

3 there, let me ask you some more things about your 

4 job. What were you -- and what you were earning. 

5 Over those last two years in 1992 

6 and 1993, for example, what were you earning a 

7 year with the railroad? 

8 A 1992 was over -- a little over 

9 thirty-two thousand. That was '93 -- no, 1 91. 

10 '92 was thirty-one thousand. 

11 

12 

13 

14 

Q 

witness. 

15 Honor. 

16 BY MR. SHAPIRO: 

17 Q 

All right. 

THE COURT: You can approach the 

MR. SHAPIRO: Thank up, Your 

Mr. Trimiew, let me show you 

18 those two W-2's for 1992 and 1993. Are those the 

19 w-2•s you received from the railway company? 

20 A Yeah. 

21 Q And in 1992, did you earn 

22 thirty-one thousand six hundred and nineteen 

23 dollars and twelve cents? 

24 

25 

A 

Q 

Yeah. 

And for '93 you worked up until 

91. 
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August, right? 

A Yeah. 

3 Q And you earned twenty-two 

4 thousand six hundred forty-nine dollars --

5 A And eighty-eight cents. 

6 MR. SHAPIRO: Your Honor, I'd 

7 

8 

9 

move to introduce them. 

THE COURT: Any objection? 

MR. KOZAK: No, Your Honor. 

171 

10 

11 

12 

13 

THE COURT: That will be admitted 

as one exhibit, Plaintiff's Exhibit Number 

14 

15 

16 

17 

18 

19 

20 

21 

22 

6. 

NOTE: The above-referred-to 

1992 and 1993 W-2 forms were marked and 

filed as Plaintiff's Exhibit No. 6. 

MR. SHAPIRO: Jointly as number 

six? Jointly as one exhibit? 

THE COURT: Yes. Plaintiff's 

Number 6. 

MR. SHAPIRO: Thank you. 

23 BY MR. SHAPIRO: 

24 Q How many hours did you usually 

25 work a week, during these last couple years? 

92 
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1 A Well, regular working hours was 

2 40 hours -- 40 hours a week. 

3 

4 

5 

6 

7 

8 

9 

10 

Q Mr. Trimiew --

A I mean, eight hours a day. But 

most of the time I --we'd be on.the h~gh rail, 

I'd work most of the time overtime. 

Q Mr. Trimiew, have you ever 

testified in a courtroom before? 

A 

Q 

No, I haven't. 

I put some water up there for 

11 you, if you need something to drink. 

12 Was there any wage raise for 

13 workers in your position in July of 1993; a month 

14 or two before your last day of work? 

15 

16 

A 

Q 

Yes. 

And how much was that; was it a 

17 three percent increase? 

18 A Three percent increase. 

19 Q As of the summer of 1993, how old 

20 were you? 

21 A Sixty-five. 

22 _Q And what were your plans for your 

23 future with Norfolk-Southern, as of the. summer of 

24 1993? 

25 A Trying to keep on working. 

93 
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1 Q Did you and your wife ever 

2 discuss how long you were going to work by that 

3 time? 

4 Yeah, we discussed ~t. A 

5 And did your wife work, at that Q 

6 time? 

7· A No. No. She's --

8 Q When were you planning to work 

9 until? 

A 10 I planned to work until I was 

about seventy. 11 I felt good. 

12 Well, what was your physical Q 

13 condition, as of the summer of 

14 A I was in good shape. I was in 

15 good physical condition. 

16 Q Had you had any company 

17 physicals 

18 A Yeah. 

19 Q -- between, let's say, 1988 and 

20 1993? 

21 A Yes. 

22 Q And wbat is a return to work 

23 physical with the railway company; could you tell 

24 the jury? 

25 A You have to -- the company 
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1 supervisor sends you to a company doctor, and then 

2 the company doctor gives you a physical. 

3 Q Did the doctor -- the company 

4 doctor on those occasions check your spine? 

5 A Yes. 

6 Q Your back? 

7 ·A Yes. 

8 Q Did they have you do any 

9 movements, or did they 

10 

11 

A 

Q 

Yeah. 

give you a physical 

12 examination of your ability to move? 

13 A Yes. 

14 Q Did you go to any doctors for any 

15 back problems between 1988 and August of 1993, 

16 when the accident happened? 

17 A Not as I can remember. 

18 Q All right. Would you be working 

19 for the railroad now, if you hadn't been injured 

20 in August of 1993? 

21 

22 

23 

24 

25 

A Yes. 

MR. KOZAK: O~ject, Your Honor. 

That's speculative. 

THE COURT: I think it's a good 

objection to that specific question. 
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1 Mr. Shapiro, you can probably rephrase it. 

2 MR. SHAPIRO: I'll move on. 

3 BY MR. SHAPIRO: 

4 Q What type of physical lifting 

5 requirements were there for a person who was a 

6 laborer with the railroad, during your last few 

7 years? 

8 A Well, I was on the high rail and 

9 we had to cut the plugs to put in the track. We 

10 cut plugs for the welding -- to put in track for 

11 the welding. 

12 

13 

14 

15. 

16 

Q What is a plug? Do you mean a 

plug of metal rail? 

A 

Q 

A 

Metal rail six feet long. 

What do those weigh? 

That's a hundred and thirty-two 

17 pounds, six feet. 

18 Q Did you move those plugs around 

19 in your job duties? 

20 A Two of us. Me and Mr. Forsythe. 

21 Q All right. 

22 A We used to load them on the high 

23 rail and bring them down the track. 

24 Q Let me turn your attention to 

25 before 1993. Were you in a·car accident in 1987? 

96 
CRANE-SNEAD & ASSOC., INC. 



Testimony of Clinton Trimlew- DIRECT 

1 

2 

3 

4 

5 

6 

7 

8 

wo·rk? 

physical 

1987, or 

A 

Q 

A 

Q 

A 

9 physical. 

10 

11 

Q 

A 

before 

early 

176 

Yes. 

And did you miss any time from 

Yes. 

And did the company give you 

you could return to full duty 

1988? 

Yeah, they give me a complete 

Where did they send you to? 

The doctor on Hull Street. I 

a 

in 

12 can't think of his name. 

13 Q 

14 the name? 

15 

16 

A 

Q 

Does Dr. Kramolow~ky sound like 

Yeah. Yeah. 

What did he do as far as 

17 determining whether you can go back to duty as a 

18 laborer, when he examined you? 

19 A He checked me all over. Be 

20 checked me all over, from my shoulder on down to 

21 my back. Be had me bend down, stoop over. Touch 

22 the floor with my hands. Raise my leg up and hit 

23 on my knees. 

24 

25 

Q 

A 

Did he report to the railroad? 

Yes. 
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1 Q And did you get c.leared for full 

2 duty back in 1988? 

3 A Yes, I did. 

4 Q Did you have any other physicals 

5 after that by the company; between 1988 and 1990? 

6 A I had another physical for the 

7 commercial driver's license. 

8 Did that doctor check your back 

9 

10 Yes. 

11 And that was at the request of 

12 

14 Did you get clear? 

15 Cleared for full duty. 

16 Mr. Trimiew, over the last 

17 several years, did you work as a laborer assisting 

18 the track inspector, Mr. Bob Forsythe? 

19 A Yes. Right. 

20 Q What did the assistant track 

21 inspector generally do for the railroad? 

22 we•ve heard some of that. 

23 A We'd go along the track. Inspect 

24 the rails. And if we see anything wrong, we'll 

25 stop and correct it; check switches from one end 
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1 of the territory to the other. 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

And if we find anything broke, we 

had to fix it. Broken combine joints. Joints 

that tied the rail together with the switch. 

had to fix it. 

Q Okay. You•re familiar with 

We 

THE COURT: Let me interrupt you 

for just a moment. It's very important 

that all of you pay attention and listen 

to all the evidence. 

If y9u feel you need to take a 

break, just let me know and we'll take 

one. But everybody needs to stay awake. 

Go ahead, Mr. Shapiro. 

MR. SHAPIRO: Thank you, Your 

Honor. 

17 BY MR. SHAPIRO: 

18 Q You•ve heard testimony about a T 

19 and s gang. You•re familiar with what a T and S 

20 gang is, right? 

21 A Yes. I know mainly, but I know 

22 what a T and s gang is. 

23 Q But you worked around them when 

24 they were 

25 A Worked around them. 
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Q -- were working, sometimes, 

Right. I worked around. 

4 

A 

Q And let me turn you~ attention to 

5 questions about a ballast regulator, okay? 

6 Was there a ballast regulator in 

7 the area of Burkeville, Virginia in 1993? 

8 A Yes. There was a ballast 

9 regulator in the area of Burkeville form 1980 til 

10 1993. 

11 

12 

13 

Q 

A 

Q 

14 during that year? 

15 A 

Had you seen it yourself before? 

Yes, I seen it myself. 

Was it working? Was it used 

Yes, it was working. 

16 Q Let me turn your attention now to 

17 the date of the accident, Mr. Trimiew. You were 

18 in, I guess, a one person gang. And you worked 

19 with Mr. Forsythe, right? 

20 A Right. 

21 

22 

23 

Q 

A 

Q 

And was he your supervisor? 

Yes, he was the supe~visor. 

Did he -- who, between the two of 

24 you, determined what you were going to do and 

25 where you were going to go each day? 
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A Mr. Forsythe. 

Q All right. I want to show you 

180 

3 some pictures, Mr. Trimiew. 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15' 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. SHAPIRO: I think they're 

already in evidence. The pictures of the 

high rail. 

Honor. 

THE COURT: Of the high rail? 

MR. SHAPIRO: All of those, Your 

THE COURT: Well, let's see where 

we go with those. 

MR. SHAPIRO: Okay. 

THE COURT: Again, if he's going 

to say something different about them than 

what we•ve already heard, feel free to do 

so. Go ahead. 

MR. SHAPIRO: Yes. I want to 

show that one. Are there any other 

pictures, or are these the only ones? 

Just those two. Okay. That's 

fine. 

THE COURT: But only if you're 

going to ask him something different than 

we•ve already heard. 

MR. SHAPIRO: Yes, Your Honor. 

!01 
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1 BY MR. SHAPIRO: 

2 Q Mr. Trimiew, do you have a 

3 picture there of the opened door of the track 

4 inspector's truck? 

Yes. 

181 

5 

6 

A 

Q A~d is this just a larger picture 

7 of that picture you•re looking at? 

8 A Right. 

9 Q This vehicle ran on the tracks, 

10 or on the highway, right? 

11 A Right. 

12 THE COURT: Come on, Mr. Shapiro. 

13 I mean it. Let's just get to something 

14 that we haven't heard. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

MR. SHAPIRO: I understand. 

THE COURT: We've heard that. 

MR. SHAPIRO: Yes. 

THE COURT: I know you•re going 

to tell me you•re going to get to 

something different. I want you to get to 

the different part now. 

MR. SHAPIRO: All right. All 

right. 

THE COURT: Let's go. 

25 BY MR. SHAPIRO: 
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1 Q Mr. Trimiew, on the day of August 

2 20, 1993 where did you leave with Mr. Forsythe to 

3 start working; from where? 

4 A From Richmond to -- we went up 

5 there on the highway to Burkeville and got on at 

6 Burkeville and headed back to Richmond. 

7 Q Okay. When you say you got on at 

8 Burkeville, you mean you put the high rail truck 

9 on the rail? 

10 

11 

12 

13 

14 

15 

16 

17. 

18 

19 

20 

21 

22 

23 

24 

25 

A 

the crossing. 

Q 

Put the high rail on the rail on 

And 

MR. SHAPIRO: Do we have that map 

around hear somewhere? 

THE COURT: Why what -- Is 

there a dispute about where this took 

place? 

MR. KOZAK: No. 

MR. SHAPIRO: No, Your Honor. 

THE COURT: Well, .if there•s not 

a dispute why do you really need to be 

. showing this witness the same --

THE COURT: I was just. going to 

show the jury where he got on. 

THE COURT: But, if there•s no 

103 
CRANE-SNEAD & ASSOC., INC. 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Testimony of Clinton Trimiew- DIRECT 
183 

dispute -- I mean, if you tell me that's 

relevant and it makes a difference whether 

he got hurt in the· City of Burkeville or 

one mile out or five miles out, I'll let 

you show it to the jury again. 

I really don•t understand what 

difference it makes where on that map he 

got hurt. 

MR. SHAPIRO: Okay. 

THE COURT: All right. 

MR. SHAPIRO: Well, it matters 

for a number of reasons. But, I don't 

think it's disputed where he got on -­

THE COURT: No. If you can --

MR. SHAPIRO: So, I agree with 

you. 

THE COURT: No. If you can 

explain to me why it is. I don't want to 

prevent you from putting on your case. 

But, I do want to prevent you 

from taking up more time than is necessary 

for presenting your case 

MR. SHAPIRO: And I agree with 

you. 

THE COURT: All right. Let•s go, 
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1 then. 

2 BY MR. SHAPIRO: 

3 so, you put the vehicle on in 

4 Burkeville sometime in the morning of August 20th? 

5 A Right. 

6 Q Okay. And what happened next, 

7 after you started heading north back towards 

8 Richmond? 

9 A Well, all I can recall is that I 

10 think we stopped at a few switches there in 

11 Burkeville and checked on them. 

12 Q All right. At those points, was 

13 there mounds of ungroomed ballast where you 

14 stopped? 

15 A Not around the switches. 

16 Q All right. And then where did 

17 Mr. Forsythe head? 

18 Did he head north or --

19 A He headed north. 

20 Q Did he tell you he was getting 

21 ready to stop to cut down bushes after that; right 

22 before the accident happened? . 

23 A I think he stopped first. Then 

24 he said he had a bush to cut. 

25 Q You can put those photos down. I 
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1 don't think·we•re going to refer to them, yet, Mr. 

2 Trimiew. 

3 Who selected the spot to stop 

4 there? 

A 5 Mr. Forsythe. 

6 Q What did you do? Who got out 

7 first? 

8 A Mr. Forsythe. 

9 Q And was he driving the truck? 

10 A He was driving the truck. 

11 Q All right. And what -- did you 

12 have to do anything before you started to get out 

13 of the truck? 

14 A I reached down and got my hard 

15 hat and put it on. 

16 Q Did you have any other safety 

17 equipment you had to put on before you got out of 

18 the truck? 

19 A Hard hat and gloves. 

20 Q And then what do you do next? 

21 THE COURT: Is there a reason 

22 you•re holding that up there? 

23 MR. SHAPIRO: Because the jury 

24 can see how --

25 THE COURT:· Well, if you want 
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Mr. Trimiew to refer to anything on this 

picture, let's get to that picture now. I 

want the jury to pay attention to Mr. 

Trimiew. Unless, you want the jury to pay 

attention to the picture. 

MR. SHAPIRO: When it gets to the 

point, I'll --

THE COURT: Yeah. When we get to 

that point, you can show it to the jury. 

But you were asking him questions and just 

holding the picture up, and I'd rather the 

jury focus on Mr. Trimiew. 

MR. SHAPIRO: Oka~. 

THE COURT: Okay. Go ahead. 

15 BY MR. SHAPIRO: 

16 Q What happened next, Mr. Trimiew, 

17 when you turned in the seat? 

18 

19 

20 out. 

A 

Q 

When I turned in the seat? 

Yeah. When you started to get 

21 A I turned around and I looked down 

22 on the ground. And it looked safe to get out. 

23 ~o, I took it and reached up and 

24 put my hand on the door and reached up to grab the 

25 iron. I stepped down on the ballast. And as I 

1.07 
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1 stepped down on the ballast, the ballast just 

2 rolled out from under me likes marbles. 
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3 

4 

5 

Q 

your body go? 

And where did you go? Where did 

A I went down in the ditch and 

6 landed down in the ditch. 

7 MR. SHAPIRO: Now, Your Honor, I 

8 want to hold up the photo here. Could I 

9 approach the witness, or can we use the 

10 easel? 

11 THE COURT: Which would you 

12 rather do? Do you want to use the easel? 

13 MR. SHAPIRO: I'd rather -- just 

14 so he can point, without getting up. 

15 THE COURT: All right. 

16 BY MR. SHAPIRO: 

17 · Q Mr. Trimiew, where did you put 

18 your hands when you were getting out of the truck? 

19 Just point. 

20 A I put my left hand over there and 

21 for the grab iron up there. 

22 Q So, is there a grab iron up here? 

23 It's hard to see it. 

24 A There's supposed to be. I think 

25 it is a higher one. 
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1 Q And where was Mr. Forsythe, when 

2 you slid down the ballast line? 

3 A He was over there cutting the 

4 bush down. 

5 Q And did you feel anything when 

6 you slid? 

7 A When I slipped down in the ditch, 

8 I felt something pop in my back. 

9 Q And how soon did Mr. Forsythe 

10 come around the truck, to see you on your side? 

11 A When. I hollered. 

12 Q Did he come around the back, or 

13 the front of the truck? 

14 A He come around the back. 

15 Q And where were you when he first 

16 saw you? 

17 What position were you in? 

18 A I was sit -- I was sitting on ~-

19 like I said, I pulled myself up and sat up on th.e 

20 side of the bank. I reached down and picked up my 

21 hat and had put on my hard hat. 

22 Q Where had your hard hat gone? 

23 A Fell down beside me. Fell down 

24 in the ditch. 

25 Q At that point, when you were 
109 

CRANE-SNEAD & ASSOC., INC. 



1 

2 

3 

4 

5 

6 

7 

Testimony of Clinton Trimiew ·DIRECT 

seated there, was the ballast -- describe 

ballast rock, at that point there. 

A The ballast was up to --
even with the top of the rail. 

Q Top of the rail? 

A Top of the -- yeah. But, 

was you know, not against the rail, but 

189 

the 

it was 

it 

it was 

8 about this far from the rail. It was just up to 

9 the top of it. 

10 

11 

12 

MR. SHAPIRO: Your Honor, may I 

hold this up and let him demonstrate. 

THE COURT: Yes, sir. 

13 BY MR. SHAPIRO: 

14 Q Mr. Trimiew, I put some red lines 

15 on here, but I don't want you to be influenced by 

16 that. 

17 I want you to tell the jury, by 

18 looking at this diagram, how high the ballast rock 

19 was on both sides of the rail? 

20 A 

21 like this. 

22 

The ballast rock was just about 

THE COURT: C~n you hold it and 

23 

24 

25 

turn it around a little bit, so the jury 

can see? 

Q Yeah. So, the jury can see it. 
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1 A Just about like he got it, on 

2 both sides of the rail. 

3 Q Okay. Mr. Trimiew, do you have 

4 some photographs there that you took; two 

5 photographs of the ballast? 

6 A Uh-huh. 

7 

8 

9 

question? 

THE COURT: Yes, sir, what's the· 

MR. SHAPIRO: He hasn't found 

10 

11 

them yet. Then I'm going to ask him. 

THE COURT: What's your question? 

12 BY MR. SHAPIRO: 

13 Q Did you take those pictures of 

14 the area where you fell? 

15 A Yes. I took the pictures of 

16 where I fell. 

17 Q And was that the exact area, 

18 pretty much, where you fell? 

19 

20 

A 

Q 

Pretty much exact area. 

Was the ballast in the same 

21 general condition in those photographs, as to when 

22 you fell1 

23 

24 

A 

Q 

Yes. 

Can you point to the jury and 

25 kind of tell them where it ·was that you fell? 

111. 
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1 Maybe we'll put -- maybe you can 

2 just put some little type of arrow next to the 

3 photo, or something, where the general area was. 

4 A Right up here. Righ~ where you 

5 can't see nothing. Right up here where the rail 

6 stops. That's just -- almost at the crossing. 

7 And down here from the crossing 

8 here, by the rail, the ballast is up to the top of 

9 the rail. That's where I fell. 

10 Q Okay. Are there any other 

11 photographs? 

12 Let me take that from you, Mr. 

13 Trimiew. 

14 A There's another photograph. I 

15 don't know who took this one. But, this 

16 photograph is why we stopped -- where we steppe~. 

17 You can see the ballast. You can see the ballast 

18 high right there, and all the way back. 

19 But, they're usually not up 

20 against the rail here. That's why they started 

21 cutting off back here, because there's a crossing 

22 right there. 

23 Q So, you're saying toward the 

24 foreground, the ballast isn't in mounds, at that 

25 point? 
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A 

Q 

A 

Right. 

Okay. 

We started cutting the ballast 

192 

MR. SHAPIRO: Your Honor, could 

we mark this first one as the next 

Plaintiff's Exhibit. 

THE COURT: Any objection, Mr. 

Kozak? 

MR. KOZAK: Is that the one he 

testified that he didn't know who took it? 

MR. SHAPIRO: That's the one he 

took; one of the ones he took. This is 

the one. 

MR. TRIMIEW: That's not the one 

I took right there. Yeah, that's the one 

I took. 

MR. KOZAK: I didn't hear him 

testify as to when he took it. 

THE COURT: He didn't. Do you 

have any objection? 

MR. KOZAK: Yeah, I object, 

without a proper foundation. 

THE COURT: All right. Objection 

is overruled. This will be Plaintiff's 
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Exhibit Number 7. 1 

2 

3 

4 

MR. TRIMIEW: This is the one I 

took. 

5 NOTE: The above-referred-to 

6 photograph was marked and filed as 

7 Plaintiff's Exhibit No. 7. 

8 

9 BY MR. SHAPIRO: 

10 

11 

12 

13 

14 

15 

16 

17 

Q 

another picture. 

A 

Q 

just now? 

A 

Q 

advise the Court. 

All right. You•re holding up 

Tha~•s the one you didn't take? 

Yeah. That's the one. 

And you talked about that one 

Right. Yeah. 

All right. Let's go ahead and 

Was that provided by the 

18 railroad in the litigation? 

19 A Yes. 

20 

21 

22 

23 

24 

25 

Q Okay. 

THE COURT: Any objection, 

Mr. Kozak? 

MR. KOZAK: No, Your Honor. 

THE COURT: All right. This will 

be the next 
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SHAPIRO: 

Q And is there another photograph? 

MR. SHAPIRO: I'm sorry, Your 

Honor. 

THE COURT: That's all right. 

ahead. 

NOTE: The above-referred-to 

photograph was marked and filed as 

Plaintiff's Exhibit No. 8. 

Go 

12 BY MR. SHAPIRO: 

13 A Yes. Here's another one. 

14 Q And did you take that photograph? 

15 A Yes. 

16 Q And where was -- can you hold 

17 that up so the jury can see it? 

A 18 That's supposed to be -- that's a 

19 rail right there. 

20 Q Okay. 

21 A And I slid from the ditch across 

22 the rail. 

23 What were you trying to show in Q 

24 that photograph? 

25 A How high the ballast was from the 
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1 ties up to the rail. 

2 Q Okay. 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

. 15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

that. 

MR. SHAPIRO: I move to introduce 

THE COURT: Mr. Kozak. 

MR. KOZAK: No objection. 

THE COURT: That will be 

Plaintiff's Exhibit Number 9. 

NOTE: The above-referred-to 

photograph was marked and filed as 

Plaintiff's Exhibit No. 9. 

MR. SHAPIRO: All right. Let me 

just see. I think that one is already an 

exhibit. Hold on to that one, okay? 

Your Honor, should I move to 

introduce this. 

THE COURT: Any objection, 

Mr. Kozak? 

MR. KOZAK: Well, Your Honor, I 

believe that the plaintiff did not make 

the drawings. Mr. Shapiro made those 

and 

THE COURT~ You do object? 
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MR. KOZAK: I do object. 

THE COURT: I think you have to 

establish what those m·arks are. 

BY MR. SHAPIRO: 

Q 

red area there. 

A 

MR. SHAPIRO: All right. 

Mr. Trimiew, there's a circled 

What is that circled red area? 

How high the ballast is. 

9 Q Where the circle is. Would that 

10 have been the general area in which you would have 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

stepped down? 

A 

Q 

red lines? 

Yeah. Yeah. 

And what are the little dotted 

Did you --

MR. SHAPIRO: I think he's 

already testified that that's where the 

mounds of ballast were. So, I think I'd 

move to introduce it, Your Honor. 

THE COURT: Any objection? 

MR. KOZAK: No objection. 

THE COURT: All right. That will 

be Plaintiff's Exhibit Number 10. 

MR. SHAPIRO: Thank you. 

11.7 
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NOTE: The above-referred-to 

drawing was marked and filed as 

Plaintiff's Exhibit ·No. 10. 

5 BY MR. SHAPIRO: 

6 Q Well, Mr. Trimiew, was the 

7 ballast rock groomed in the normal fashion where 

8 you slipped? 

9 A No, it was not. 

10 Q Was that area where you slipped 

11 the same area over which that ballast had been 

12 dumped in March of 1993? 

13 A Yes. 

14 Q How long after ballast dumping, 

15 in your experience, is it that the T and S gang 

16 comes through and does its maintenance and smooths 

17 the rock? 

18 A usually, it•d be, most of the 

19 times, a month to two months. 

20 Q Did you understand, whether 

21 Mr. Palmer or Mr. Forsythe knew that the T and S 

22 gang was not coming through? 

23 A Yeah. They knew. Yeah, I hear 

24 that they knew they wasn't coming through. 

25 Q Well, had you and Mr. Forsythe 
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1 passed that very area where you fell on work days 

2 before August 1993? 

Yes. 3 

4 

A 

Q Bad you seen that there -- did 

5 you know that the ballast was in mounds in that 

6 general area? 

,. A Yes. I knew ballast was in that 

8 general area. But, I didn't -- we had never 

9 stopped, not that I can remember, in that area 

10 anymore than we had the switches. 

11 Q How much area of track did you 

12 all cover in your duties, from West Point to 

13 Burkeville? 

A Fifty-three miles, I think. 

little over fifty-seven miles. 

Q Richmond to Burkeville? 

A Burkeville to Richmond. 

A How about Richmond to West 

on the other side? 

A Forty-eight miles. 

A 

Point 

14 

15 

16 

17 

18 

19 

20 

21 Q Okay. And was ballast dumped in 

22 mounds like that anywhere but that area of 

23 Burkeville? 

24 

25 

A 

Q 

Just in that area. 

was the ballast in March of '93 
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1 dumped near a railroad crossing, where the road 

2 came across? 

3 A No. 

4 MR. SHA.PIRO: Your Honor, at this 

5 point we have about a three minute 

6 videotape that we'd like to show. 

7 THE COURT: All right. Mr. Kozak 

8 has seen it? 

9 MR. SHAPIRO: Yes. 

10 THE COURT: Mr. Kozak, you have 

11 seen it? 

12 MR. KOZAK: Yes, I have. I don't 

13 have any objection to it. 

14 THE COURT: All right. 

15 MR. SHAPIRO: Put it right here, 

16 Your Honor? 

17 THE COURT: Yeah. 

18 MR. SHAPIRO: Could have Mr. 

19 Trimiew stand in front of -- stand right 

20 here while it's being shown? 

21 THE COURT: Any objection? 

22 MR. KOZAK: No, You~ Honor. 

23 THE COURT: All right. Mr. 

24 Trimiew, you may step down, sir. 

25 

1ZO 
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1 

2 

3 

4 

5 

NOTE: At this time, a video 

is now being show; whereupon, the 

proceeding continues, as follows: 

Q Okay. Mr. Trimiew, what is being 

6 shown right here? 

7 A Two inspectors are walking down . 

8 the track, checking ties and marking the bad ones. 

9 

10 voice up. 

11 BY MR. SHAPIRO: 

12 

13 

Q 

A 

THE COURT: You need to keep your 

Yes, they need to hear you. 

The two track inspectors are 

14 walking down the track, checking bad ties. 

15 Q Is that the kind of truck, 

16 g~nerally, that you were in with Mr. Forsythe; 

17 riding on the high rail? 

18 

19 

A 

Q 

20 you all did? 

21 

22 

A 

Q 

23 in this instance? 

24 A 

Right. That's the kind of truck. 

And this is the kind of work that 

Yeah. 

Okay. Now, what is being shown 

That's a bush hog that comes down 

25 the track about every three years and cuts bushes 
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1 down on both sides of the track, at the same time. 

2 Q Now, when you•re in betwe~n the 

3 three years, is this the kind of things that you 

4 and Mr. Forsythe checked for, to make sure bushes 

5 weren't over-hanging? 

6 A Yeah. Right. Between the three 

7 years, me -- the bush hog g9es out like that, 

8 stops, and cuts them down. 

9 Q Okay. What is this? 

10 Is this ballast rock in a normal 

11 condition, or in an abnormal condition? 

12 A That's ballast rock in a normal 

13 condition, like it should be. That's a painter 

14 going down painting the ties for the T and S gang. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

mark 

ones 

ones 

that 

Q 

these so the 

to replace? 

A 

to replace. 

Q 

the ballast 

A 

Q 

24 Mr. Trimiew? 

25 A 

Now, what do they do, do they 

T and s gang will know which . 

Marks them so they know which 

Was that done around the time 

was dumped in Burkeville? 

Yes. 

And now what's being sbown here, 

That's the train cars, empty 

1Z2 
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1 cars. And then we send them back to load them 

2 with ballast. 

3 0 Is this ballast being loaded in 

4 the train cars? 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

A 

Q 

Being loaded in. 

And is this train, basically, 

delivering ballast in the train cars? 

A Right. 

Q Now, you and your gang, when you 

unloaded ballast in March of 1 93, is this the kind 

of thing you did? 

A That's kind of the way we did it. 

Q And what is this showing here? 

A Showing them unloading ballast. 

Q Okay. Now, there's a lot of 

mechanized vehicles here. What is this? 

A 

Q 

Is this the T and s gang? 

That's the T and S gang. 

All right. This is the kind of 

thing that would have been done, i~ it had come 

21 through Burkeville? 

22 A Right. Right. 

23 Q All right. What is that? 

24 A That's ballast right here. 

25 That's a broom sweeping the ballast after the 

1.Z3 
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1 ballast regulator regulates it. 

2 Q Is this T and s type of 

3 machinery? 

4 A That's what they call a cherry 

5 picker. We have that. 

6 Q Now, what is this, Mr. Trimiew? 

7 A That's a ballast regulator. 

8 Q Is this the kind of thing you're 

9 saying was in Burkeville? 

10 

11 

12 

A 

Q 

A 

Was in Burkeville. 

And what are they showing here? 

They're showing the way they plow 

13 ballast when the tamper comes through and tamps. 

1~ 

15 

16 

17 

18 

19 

Q 

something 

A 

might not 

something 

Q 

like 

be as 

like 

Was the machine in Burkeville, 

that one? 

Something like that one. It 

used as that one, but it was 

that one. 

Is these other pictures of a 

20 ballast regulator? 

21 A 

22 regulator. 

23 

24 

Q 

A 

Other pictures of a ballast 

What is this right over here? 

The way you put down -- you put 

25 the ballast in the truck. 

1Z~ 
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2 

3 

Q Okay. 

MR. SHAPIRO: 

THE COURT: 

4 have a seat. 

5 BY MR. SHAPIRO: 

204 

I think that's it. 

All right. You can 

6 Q You can resume your seat, Mr. 

7 Trimiew~ Thank you. 

8 

9 NOTE: At this time, the video 

10 is concluded; whereupon the proceeding 

11 continues, as follows: 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

BY MR. SHAPIRO: 

Q Let me turn your attention back 

to you on that ballast on August 20, 1993. What 

did you and Mr. Forsythe do right after the 

accident happened? 

A 

Q 

A 

What happened next? 

What happened next? 

Yes, sir. 

We put the bush hog -- I 

the bush ax back in the truck.and came to 

mean, 

23 Richmond. 

24 
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. 14 

15 

16 

17. 

18 

19 

20 

21 

22 

23 

* 

CROSS-EXAMINATION 

BY MR. KOZAK: 

Q 

A 

* * 

Good afternoon, Mr. Trimiew. 

Good afternoon. 

Q In your, about 20 years or so, 

231 

that you worked on the railroad, you worked around 

the ballast, didn't you? 

A Yes. 

Q And you had walked on. ballast 

24 before, during that 20 years? 

25 A Yes. 
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Q And you had walked on ballast 

after it had been unloaded and before it was 

groomed, hadn't you? 

A After it had been groomed. 

Q You never, in 20 years on the 

232 

railroad, ever walked on ballast that had not been 

groomed? 

A Once in a while. But, not 

most of it, I would be either walking on it when 

it•s been groomed. 

Most of the time, when the 

ballast hasn't been groomed, if you got anything 

in a bad place, they ought to -- they usually put 

a footing on it. 

Q But, when you walk on the ballast 

after it was unloaded, before it had been groomed, 

is it more difficult to walk on it? 

A Yes. 

Q And, when you were helping to 

unload the ballast in March of 1993, that wasn•t 

the first time that you had helped unload the 

ballast, was it? 

A 

Q 

No. No, it was not. 

What would you say, maybe six, 

seven times before that that you helped unload 
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1 ballast? 

2 A Probably more than that. 

3 Q was unloading ballast something 

4 that was common for track laborers in your 

5 position, to help when it occurred? 

6 A 

7 ·Q 

8 A 

9 Q 

To help unload it? 

Right. 

Yeah. 

And did you help at all with the 

10 T and S gang when it came through? 

11 A No. 

12 Q Now, during the time that the 

13 ballast was unloaded and before the T and s gang 

14 came through, the ballast would be high along the 

15 rail, isn•t that right? 

16 A Right. 

17 Q And that would have -- that would 

18 be like that for a month or two months, or 

19 whatever it was, until the T and S gang came 

20 through, right? 

21 

22 

A 

Q 

Sometimes. 

But, in any eyent, ~uring that 

23 per~od of time, whatever time it was, it was not 

24 unusual for the ballast to remain high between the 

25 time it was unloaded and whenever the T and S gang 

1Z8 
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1 came through, right? 

2 

3 

A 

Q 

Say that again? 

It was not unusual for the 

234 

4 ballast to remain high, between the time that it 

5 was unloaded, and the time, whenever it wa_s·,_ later 

6 that a T and S gang came through? 

7 

8 high. 

9 

A 

Q 

Most of the time it was being 

Right. And when you were 

10 stepping down into the ballast, when you slipped, 

11 you said you looked down on the ground before you 

12 stepped down? 

13 A I looked down before I stepped 

14 down. Yes. 

15 Q And surely you saw the ballast 

16 there that you were stepping down into, didn't 

17 you? 

18 A Yes. But, when I -- when 

19 Mr. Forsythe stopped the truck, he went over to 

20 cut the bush, and I stepped down. And that 

21 ballast just went from.under me, like, if you were 

22 to step on a pile of marbles. 

23 I mean, there wasn't any way in 

24 the world that --when I went down, that's when 

25 something popped in my back. 
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Q But, before you stepped down into 

saw the ballast that you were stepping 

A Yes, I saw the ballast. 

Q And when you stepped out of the 

I might have missed this. I wasn't quite 

8 But, you stepped out of the 

9 truck, you stepped out frontwards, right; facing 

10 forward? 

11 

12 

A 

Q 

13 the rail? 

14 

15 

16 door? 

17 

18 

19 step? 

20 

A 

Q 

A 

Q 

A 

Yeah. 

And you put your right hand on 

Yeah. I caught it by the rail. 

And you put your left hand on the 

on the door. 

And then you had two feet on the 

Yes. Two feet on the step when I 

21 went to step down. 

22 Q And, so, as you were stepping 

23 off -- and then a~ you were stepping off with your 

24 left foot, you let go with your right hand, right? 

25 A My right hand wasn•t quite 
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1 when I stepped down, my -- I hadn't got a hold all 

2 the way to the iron -- to the grip for the step 

3 down. 

4 But, when I stepped down the 

5 ballast went from under my feet and I kept on 

6 walking. 

7 Q But, at the point you were 

8 stepping down with your left foot, you let go of 

9 the grab hold with your right hand, didn't you? 

10 A Yeah -- no, I didn't -- yes. 

11 Q So, as your left foot was 

12 touching the ground, the parts of your body that 

13 were -- you had the right foot on the step and you 

14 had the left foot on the window, right. 

15 A Right. But my foot didn't never 

16 touch the ground. 

11 Q Excuse me? 

18 A My feet did never touch the 

19 ground. It touched the ballast, and that's --

20 Q Right. Right. Touched the 

21 ballast. Now, you recall, don't you, that several 

22 months or so before you slipped that Mr. Palmer, 

23 who was the track supervisor·, had demonstrated 

24 getting on and off the back of a gang truck. 

25 You remember that, don't you? 

1.31. 
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1 A I remember demonstrating getting 

2 off the back of a gang truck, yeah. 

3 Q 

4 demonstrate? 

5 

6 

A 

Q 

But you remember that 

Yes. 

And during that demonstration, 

7 Mr. Palmer demonstrated getting down off the gang 

8 truck, maintaining three points of contact. Do 

9 you remember that? 

10 

11 

12 

13 contact. 

14 

A 

A 

Q 

No. 

You.don•t ever remember 

Never remember no three point 

Well -- but the way he 

15 demonstrated it was, you were on the back of the 

16 gang truck and you have a hand hold with your left 

17 hand, right, with the bar on the back of the gang 

18 truck? 

19 A Yeah. A bar on back of the gang 

20 truck. 

21 Q That's how he demonstrated it, 

22 right? 

23 You grab hold with the left hand 

24 on the back of the truck --

25 A Grab hold with your left hand. 

1.3Z 

CRANE-SNEAD & ASSOC., INC. 



1 Yeah. 

2 

3 

Testimony of CUnton Trimiew- CROSS 

Q 

A 

And with your right hand 

He never told -- he never told 

4 talked about no three point stand. 

238 

5 Q I know. I understand that. But, 

6 ~·m just asking what he actually did demonstrate 

7 to you.· 

8 A He showed us -- told us. Showed 

9 us how to get up in the truck, the gang truck and 

10 get back out. 

11 Q Right. And I'm ask~ng you how he 

12 showed you to get out. 

13 A Put your hand up and your feet 

14 and step on up into the truck. 

15 Q When you step off the -- you have 

16 both your hands holding at some point on the 

17 truck, right? 

18 

19 down. 

20 

A 

Q 

Yeah. And then you step back 

You put one foot down on the 

21 ground, right? 

22 

23 

A 

Q 

Right. 

So, at that point you have three 

24 points of contact. You have one hand -- both 

25 hands on the truck, one foot on the truck, one 
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stepping down, right? 

I mean, that's the way he 

demonstrated it, isn't it? 

239 

A 

Q 

A 

Yeah. But, not on the high rail. 

I understand that. 

Not on the high rail that I got 

7 hurt on. 

8 Q And he also demonstrated how to 

9 get off facing the truck, right? 

10 A Off a gang truck. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q Well, a gang truck. And you 

don't recall during that demonstration, Mr. Palmer 

said -- demonstrating and saying, this is the way 

you should get off all types of equipment? 

A No. No. Never. 

Q would you agree, as a matter of 

just common sense and safety, that it is safer to 

just get off a high rail vehicle, facing the 

vehicle backwards, then it is facing forward? 

A I believe it would be just the 

same, one way or the other. Because, when you get 

off facing the outboards, you're looking down, and 

see where you're stepping. 

I mean, when you turn around 

backing out, you don•t know if you•re going to 
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1 step on a snake, or anything. 

2 Q Have you ever got off a ladder 

3 before, Mr. Trimiew? 

4 

5 

A 

Q 

Right. 

You get off a ladder backwards, 

6 don't you? 

7 A You have to. Common sense will 

8 tell anybody that. 

9 Q Yes, sir. When Mr. Forsythe 

10 stopped the high rail to cut the tree branch down, 

11 what side of the track was the tree on? 

12 

13 

14 

15 

16 

17 

18 

19 

A On his side. 

Q On his side? 

A Yeah. 

Q Did he have to go around to the 

back of the truck to get any tool, or anything?. 

A Be had to go around and get 

that I believe he had 

know whether it would be 

I don't know. I don•t 

the blade was in the 

20 back of the truck, or if he had to go around back 

21 to get it. I can't remember. 

22 Q So, when he got out of the truck, 

23 he might have had.to go around to the back of the 

24 truck? 

25 A Sometimes he would stick it in 
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the side, behind it in the back of it. 

Q All right. The track from 

Burkeville back up towards Richmond runs north and 

south, right? 

A North and south. 

Q And, so, where you were on the 

passenger side of the high rail, you would be 

riding up on the east side of the track, right? 

A Who? 

Q You. If you•re riding north in 

the high rail vehicle, and you•re in the passenger 

side --

A 

Q 

I guess you call it --

-- you would be on the east side 

15 of the track? 

16 A I guess you call it the east 

17· side. 

18 Q Do you -- after this incident 

19 

20 

21 

22 

where you slipped in the ballast, the railroad 

charged you with a Rule Violation £or the way you 

got off the vehicle, didn't they? 

A You call that charging with a 

23 rule violation? I don't think that's ~- It wasn't 

24 no rule violation. 

25 Q Well, you were charged with a 

1.36 
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1 Safety Violation or something? 

2 A Safety violation. But, there 

3 wasn•t nobody to demonstr~te to me how to get out 

4 of the high rail .. 

5 MR. SHAPIRO: Your Honor, just to 

6 

7 

8 

9 

interpose our continuing objection to that 

line. 

THE COURT: Yes, sir. I 

understand your objection. It•s 

10 overruled. 

11 BY MR. KOZAK: 

12 Q And as a results of that, you 

13 were disciplined or suspended for a period of 

14 time? 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A That•s what they say. 
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* * * 
THE COURT: Mr. Hajek, who is 

your next witness, sir? 

MR. HAJEK: Mr. Palmer, Your 

Honor. And I have another request for 

admission, as well, Your Honor. 

I have another request for 

admission that I'd like to read to the 

jury. 

THE COURT: All right. We can 

have Mr. Palmer come up to the witness 

stand, since he's in the courtroom. 

Mr. Palmer, you can have a 

seat for a minute and then I'll swear 

you in. 

Mr. Hajek, has 

MR. SHAPIRO: 

the same document. 

how many? 

They all concern 

THE COURT: Mr. Hajek has some 

more statements that the defendant has 
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admitted are true. These are some more 

admissions that the defendant has made. 

245 

MR. HAJEg: "That the attached 

document Exhibit 1 is a true, genuine, and 

an authentic copy of a document 

entitlement "maintaining track stability". 

It was produced by the defendant. 

It is maintained by the defendant as an 

official company document. And it is a 

railway business document which was 

brought by the defendant railway and has 

been in effect on the railraod at least as 

early as January 1, 1992. 

And I would move to admit, Your 

Honor, Norfolk-Southern Railway Standard 

Procedure Number 390. 

THE COURT: Any objection, 

Mr. Kozak? 

MR. KOZAK: No, your Honor. 

THE COURT: That will be admitted 

as Plaintiff's Exhibit 16. 

NOTE: The above-referred-to 

Standard Procedure 390 was marked and 

filed as Plaintiff's Exhibit No. 16. 
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THE COURT: Now, are you ready 

for Mr. Palmer? 

MR. HAJEK: Yes, Your Honor. 

STEPHEN PALMER, a witness 

having been called upon by the 

plaintiff, and having been duly sworn, 

testified as follows: 

MR. HAJEK: Thank you, Your 

15 Honor. 

16 DIRECT EXAMINATION 

17 BY MR. HAJEK: 

18 Q Would you please state your name 

19 and address. 

20 A Stephen L. Palmer. 4116 Foreman 

21 Way, Hephzibah Georgia. 

22 Q And you•re e~ployed by 

23 Norfolk-Southern? 

24 A Yes. 

25 Q And you have been since 1985? 

1.40 
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1 A Yes. 

2 Q You're a track supervisor? 

3 A Yes. 

4 Q Do you have a college degree? 

5 A Yes. 

6 Q In what field? 

7 A Civil Engineering. 

8 Q And are you licensed as an 

9 engineer? 

10 A I don•t have a professional 

11 engineer's license. No. 

12 Q How long have you been a track 

13 supervisor at the railroad? 

14 A Eight years. 

15. Q And you came to Richmond in 1991 

16 for Norfolk-Southern? 

17 A Yes. 

18 Q And Clinton Trimiew is one of the 

19 employees you supervised? 

20 A Yes. 

21 Q What area were you responsible 

22 for as a track supervisor' when you were in the 

23 Richmond area? 

24 A The Richmond District, covering 

25 Burkeville to West Point. 
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1 Q And what were your general 

2 duties? 

3 A To maintain and inspect the 

4 railroad within Norfolk-Southern and .FRA 

5 Guidelines. 

6 Q Before August 1993, Mr. Trimiew 

7 worked in your area on a regular basis? 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A Yes. 

Q You weren't aware of any prior 

back problems involving Mr. Trimiew? 

A No. 

Q In fact, he had no trouble 

performing his job duties for you? 

A No. 

Q His duties included heavy work 

and lifting up to a hundred pounds on occasion? 

A Yes. 

Q As far as you know, he was fully· 

capable of performing his job on a full time basis 

before his injury in August 1993? 

A Yes. 

Q 

A 

Q 

You observed him at work? 

.Yes. 

You took no exception to the way 

25 he performed his duties? 

1~Z 
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A No. 

Q You even observed him getting 

and out of high rail trucks? 

A Yes. 

Q And you took no exception to 

way he got in and out of a high rail truck? 

A No. 

Q You never took him aside and 

said, this is the way you should be getting in 

out of a high rail truck? 

A We had -- we did have a 

249 

in 

the 

and 

12 discussion about that, as far as getting in and 

13 out of vehicles. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

and 

with 

Q 

said --
A 

Q 

A 

Q 

safety 

A 

Q 

You never took Mr. Trimiew aside 

No. 

-- this is how you should do "it? 

No. 

You gave Mr. Trimiew training 

presentations? 

Yes. 

And you keep a record of those 

23 presentations? 

24 

25 

A 

Q 

Yes. 

In fact, there's a computer 
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1 printout that you can obtain of Mr. Trimiew•s 

2 safety training? 

3 A Yes. 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

MR. HAJEK: Your Honor, if I may 

approach the witness, I will hand him the 

document. 

THE COURT: All right. Make sure 

you show Mr. Kozak the same. 

MR. HAJEK: I've provided Mr. 

Kozak a copy of the same. 

THE COURT: I just want. to make 

sure he knows which document you're shoing 

now. 

MR. KOZAK: Thank you, Your 

Honor. I have seen it. 

THE COURT: All right. Go ahead. 

BY MR. HAJEK: 

Q Mr. Palmer, do you recognize that 

19 document? 

20 A Yes. 

21 Q And that's Mr. Trimiew•s safety 

22 training record? 

23 A Yes. 

24 

25 

MR. HAJEK: Your Honor, we•d move 

to admit that. 
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THE COURT: Any objection, 

Mr. Kozak? 

MR. KOZAK: No, Your Honor. 

THE COURT: That•s Plaintiff's 

Exhibit 17. 

NOTE: The above-referred-to 

safety training record was marked and 

filed as Plaintiff's Exhibit No. 17. 

11 BY MR. HAJEK: 

12 Q You•re familiar with that safety 

13 record of Mr. Trimiew? 

14 

15 

A 

Q 

Yes. 

And you know that in that safety 

16 record there aren't any presentations concerning 

17 the mounting and dismounting from the cab of a 

18 high rail vehicle? 

19 

20 

21 

22 

23 

A 

Q 

A 

Q 

Not on that, no. 

Or from any vehicle? 

I don't follow. 

In that document 

MR. HAJEK: And, Your Honor, if I 

24 could just have that document again. 

25 BY MR. HAJEK: 
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1 Q As you look through that 

2 document, there aren't any presentations 

3 concerning mounting and dismounting from any 

4 vehicles? 

5 

6 

A 

Q 

No. 

In fact, the railroad had no 

7 written rules in its Rule Book concerning the 

8 mounting and dismounting from vehicles? 

No. 

You know what ballast is? 

Yes. 

252 

9 

10 

11 

12 

A 

Q 

A 

Q And as part of your training, you 

13 have to know the procedures regarding the way 

14 ballast is laid down and groomed? 

15 

16 

A 

Q 

Yes. 

And there are certain safety 

17 standard procedures on the way ballast is groomed? 

18 

19 

20 

21 

22 

23 

machine 

restore 

A 

Q 

that 

A 

Q 

full 

Yes. 

The ballast regulator is the 

grooms the ballast? 

Yes. 

And it should be groomed to 

ballast section; which means, it's 

24 six inches out from the edge of the tie, and then 

25 it begins to slope to the ground? 
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A That is a full standard section. 

Q Let me hand you another document 

entitled Norfolk-Southern Corporation Standard 

4 Procedure Number 20. I'll ask you if you•~e 

5 familiar with that? 

6 A yes. 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

MR. HAJEK: Your Honor, we move 

to admit that as Plaintiff's next exhibit. 

THE COURT: Any objection? 

MR. KOZAK: No, Your Honor. 

THE COURT: That will be 

Plaintiff's 18. 

NOTE: The above-referred-to 

Standard Procedure 20 was marked and 

filed as Plaintiff's Exhibit No. 18. 

BY MR. HAJEK: 

Q Based on your familiarity with 

20 those standard procedures, when the ballast is 

21 groomed, it should be level with the cross tie on 

22 

23 

the track? 

A The ballast is generally groomed 

24 level with the level of the cross tie, yes. 

25 Q And it•s not supposed to be 
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1 higher than the level of the cross tie? 

2 THE COURT: That's redundant. 

3 Come on. 

4 BY MR. HAJEK: 

5 Q When the ballast is higher than 

6 the level of the cross tie, it makes for a 

7 difficult walking surface? 

8 

9 

A 

Q 

Yes. 

And that is a safety 

10 consideration that you, as a supervisor, would 

11 want to watch out for, when your employees are 

12 faced with it? 

13 

14 

A 

Q 

Yes. 

And that's because ballast is a 

15 known hazard for railroads? 

16 

17· period. 

18 

A 

Q 

Walking in ballast is difficult, 

Now, in early 1993, a ballast 

19 train dumped ballast near Burkeville on your 

20 district? 

21 

22 

23 

24 

A 

Q 

A 

Q 

Excuse me? 

In early.1993 

Yes. 

And that ballast was dumped in 

25 anticipation of a T and S gang coming through the 
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1 area? 

2 

3 

4 

5 

6 

7 

8 

9 

site? 

A 

Q 

A 

Q 

Yes. 

And you were· the supervisor on 

Yes. 

The ballast was frozen when it 

was unloaded? 

A Yes. It was partially frozen. 

Q It came out in large chunks? 

A Some of the did, yes. 

THE COURT: we•re going over 

testimony that we•ve heard before, 

Mr. Hajek. 

MR. HAJEK: Thank you, Your 

Honor. I'll move on. 

THE COURT: All right. 

BY MR. HAJEK: 

255 

10 

11 

12 

13 

14 

15 

16 

17 

18 Q You learned in April or May 1993 

19 that the T and s gang was not coming through after 

20 the ballast had been dumped? 

21 A Yes. 

22 Q And your understanding was that 

23 they were not coming through because of budget 

24 reasons? 

25 A Yes. 
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Q It had been decided to have them 

come through the next year, or possibly the year 

after that? 

A Yes. 

Q And, in fact, they didn't come 

through until 1995? 

·A That's correct. 

Q Did you have a ballast regulator 

in the Richmond District, at that time? 

A 

Q 

Burkeville? 

No, sir. 

There wasn't one located in 

THE COURT: Be just said no. 

Three or four other witnesses said that 

there was; and you're going to keep on 

asking every witness. 

Now, we have a contradiction. 

But, go ahead. You can ask him the 

question again, Mr. Hajek. 

MR. HAJEK: Well, he is the 

supervisor, Your Honor. 

THE COURT: I under~tand. 

MR. HAJEK: I will move on. 

THE COURT: I don't know why you 

think the jury, after hearing it from four 
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1 witnesses that there was one, why you 

2 think that they don't believe that there 

3 was one. 

4 MR. HAJEK: I don't either. 

5 Thank you, Your Honor. 

6 THE COURT: Come on, Mr. Hajek. 

7 Let's go. 

8 BY MR. HAJEK: 

9 Q Were there ballast regulators in 

10 adjacent districts? 

11 A Yes. 

12 Q Could you have them groom the 

13 ballast, if you wanted to? 

14 A I didn't have control of them. 

15 Q You have the right to write work 

16 assignments in your district? 

17 A Yes. 

18 Q Including in 1993, those of Mr. 

19 Trimiew? 

20 A That's correct. 

21 Q You weren't present at the time 

22 that Mr. Trimiew was injured? 

23 A No. 

24 Q And you didn't go to the scene, 

25 because you didn't know exactly where he had been 
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1 hurt? 

2 A I didn't go to the exact scene, 

3 no. 

4 Q He did tell you that he slipped 

5 

6 

7 

8 

9 

10 

11 

on ballast and fell? 

A Yes. 

Q And you knew the general area 

where he fell, because there was high ballast 

there? 

A 

Q 

Yes. 

And you believe that that high 

12 ballast contributed to cause Mr. Trimiew•s injury? 

13 

14 

A 

Q 

It could have, y~s. 

He also reported to you that he 

15 felt a pop in his back when he slipped? 

16 A Yes. 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q 

supervisors? 

A 

Q 

And you reported that to your 

Yes. 

And two days later you took Mr. 

Trimiew to the hospital? 

A Yes. 

Q Qid you see him get the pain shot 

administered by the doctor? 

A Yes. 

1.5Z 
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Q And he never came back to work, 

did he? 

A No. 

MR. HAJEK: That's all I have, 

Your Honor. Thank you. 

THE COURT: Is there any 

cross-examination? 

MR. KOZAK: Yes, Judge. 

CROSS-EXAMINATION 

BY MR. KOZAK: 

Q Mr. Palmer, how often do you have 

safety meetings with your gang in Richmond, or did 

you when you were in Richmond? 

A We have official safety meetings 

on every Monday morning. But, we have small 

safety meetings every morning. 

Q Is every safety meeting that you 

have with the gang recorded on this safety record? 

A 

Q 

No, sir. 

Do you recall giving a 

demonstration during the summer of 1993 to the 

gang on how to mount and dismount a gang truck? 

given? 

A 

Q 

Yes. 

When was that demonstration 

1.53 
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1 A It was in, actually, about 

2 February of '93. 

3 Q And was it given at one of the 

4 weekly safety meetings? 

5 A Yes. 

6 

7 

8 

9 

Q Was that recorded on this safety 

history? 

A 

Q 

No. 

Was Mr. Trimiew present for that 

10 

11 

12 

demonstration? 

A 

Q 

13 demonstrated? 

14 A 

Yes. 

Can you tell us what you 

I demonstrated to Mr. Trimiew, 

15 and all the rest of the people; track maintenance 

16 crew at Richmond, the proper mounting and 

17 dismounting procedures for vehicles, or other rail 

18 equipment, and the like. 

19 

20 

21 

truck? 

Q 

A 

All vehicles, or just the gang 

Well, I demonstrated on the gang 

22 truck. But, I stipulated that it would be -- that 

23 procedure would be for all types of vehicles and 

24 rail equipment. 

25 Q What was the procedure that you 
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1 demonstrated? 

2 A The procedure I demonstrated was 

3 to maintain three points of contact, at all times. 

4 And not to release the hand hold, until you are 

5 firmly on the ground. 

6 Q What is meant by "three points of 

7 contact ••? 

8 A Three points being -four points 

9 would be two hands and two feet. And three of 

10 those would be in contact with something; either 

11 the ground, or a point on a vehicle, or rail 

12 equipment, at all times. 

13 Q 

14 yourself? 

15 

16 

A 

Q 

Did you demonstrate that 

Yes, I did. 

Did you have the members of the 

17 gang demonstrate it, individually? 

18 

19 

20 

21 

A 

Q 

A 

Q 

Yes. 

Did Mr. Trimiew demonstrate that? 

Yes. 

Did he get off the gang truck 

22 properly, at the demonstration? 

23 

24 

A 

Q 

Yes. 

Had you -- did you see Mr. 

25 Trimiew, on other occasions, get out of the high 
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1 rail vehicle properly? 

2 A Yes. 

3 Q You indicated to Mr. Hajek that 

4 the ballast in the area where Mr. Trimiew stepped 

5 out, could have contributed to this. 

6 Is there anything else that could 

7 have contributed to this slip? 

8 A The fact that he did not maintain 

9 a firm hand hold, or three points of contact, when 

10 getting off the truck. 

11 Q Okay. And, in fact, did you cite 

12 him for that? 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A Yes. 

* * * 
--
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1 

2 

3 * * * 4 

5 DIRECT EXAMINATION 

6 BY MR. KOZAK: 

7 Q Good morning, Mr. Forsythe. 

8 A Good morning. 

9 Q Could you introduce yourself, 

10 please, to the ladies and gentlemen of the jury? 

11 A I'm Robert Forsythe. I'm an 

12 assistant track supervisor with Norfolk-Southern 

13 Corporation. 

14 Q Bow long have you worked for the 

15 railroad? 

16 A Fourteen years. 

17 Q And what is your position with. 

18 the railway? 

19 A I'm an assistant track 

20 supervisor. I share some duties with the track 

21 supervisor. 

22 And my territory is the Richmond 

23 .District, which runs from Burkeville, Virginia to 

,. 24 West Point, Virginia. 

.• 25 Q Did you start with the railroad 
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as a supervisor? 

A Started as a laborer in September 

of 1981. 

Q When did you first m~et Mr. 

Trimiew? 

A In 1981. He was working in 

Richmond when I was hired. And I was hired to 

work in Richmond. 

Q Did you work with Mr. Trimiew? 

A Yes, I did. 

Q As a laborer? 

A Yes, I did. 

Q When did you become a supervisor? 

A I was promoted to this job in 

January of 1988. 

Q As part of your job as a track 

supervisor, what does the railroad send you to 

any schools, or give you any training to do that 

job? 

A Yes. The railroad has a school 

in McDonough, Georgia, at which facility they do 

various trainings. And training for assistant 

track supervisor is among their programs. 

Q 

A 

Are you tested 

Yes. 
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Q on what you're taught at these 

training sessions? 

tests? 

A 

Q 

A 

Q 

Yes. 

And how·have you done on your 

Perfectly well. 

What are your duties, generally, 

as an assistant track supervisor? 

A The primary duty of the assistant 

track supervisor, is the inspection of the 

railroad; both for compliance with the. railroad 

standards, and the standards set out by -- set 

down by the Federal Railroad Administration. 

MR. KOZAK: Could we hand the 

witness Plaintiff's Exhibits 16 and 18? 

BY MR. KOZAK: 

Q 

THE COURT: 16 and 18? 

MR. KOZAK: And 18. 

All right. Mr. Forsythe, you 

have -- first of all, do you have a document 

that•s labeled Plaintiff's Exhibit 16? 

A 

Q 

Yes, I do. 

And is that a Norfolk-Southern 

Railway Standard Procedure on maintaining track 

stability? 
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A That•s correct. 

Q And the other document, you have, 

Plaintiff's Exhibit 18, is that a Norfolk-Southern 

Procedure on ballast? 

A Yes, it is. 

Q Are these procedures something 

that's covered in the schools that you go to? 

A The Standard Procedure 390 is 

covered annually, as a part of a preparation for 

the hot weather; the onset of hot weather. The 

Q Well, just for a second. The 

390, which one is that? 

A 

stability. 

Q 

A 

This is maintaining track 

Okay. How about the other one? 

And Standard Procedure 20 is one 

that's available to us in our offices, if you need 

to refer to the Procedure for guidance in 

performing certain tasks. 

Those procedures are available in 

each office; the track supervisors office. 

Q Is ther~ a difference between 

rules and standards and procedures on the 

railroad? 

A Yes, there·are. Standards, or 
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the procedures are guidelines for performing the 

work, and setting down the parameters within which 

we operate. 

The rules, generally, govern the 

ways we go about doing the work. The cautions 

that we should understand. 

In some ins~ances, it will be 

close. Say, in obtaining track time. There's an 

instruction on how to go about properly obtaining 

that track time. 

But, there's also a rule 

governing the proper way in which you could do 

that. 

Q 

ballast the 

Now, you•re familiar with the 

of the ballast that was unloaded in 

the Burkeville area in 1993? 

A 

Q 

Yes, I am. 

Did you participate in that 

unloading process? 

A 

Q 

Yes, I did. 

And you were with Mr. Trimiew, on 

August 20, 1993, in the high rail vehicle when he 

stepped out and slipped1 

A 

Q 

Yes, I was. 

Was the ballast on the track that 
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1 Mr. Trimiew slipped on, in August of 1993, 

2 improper in relation to the procedures that you 

3 just talked to us about, of the ballast and the 

4 

5 

6 

7 

8 

track stability? 

that? 

A 

Q 

A 

No, it was not. 

Why? Why was it not? Why is· 

Well, it fell well within the 

parameters of -- that you would expect with the 

normal unloading of ballast. 

How so? 

85 

.9 

10 

11 

12 

Q 

A Ballast is unloaded from the side 

13 of a fifty car train. You lay down a berm of 

14 ballast on the head of ties, or heads of the ties. 

15 And that berm of ballast is, 

16 generally, going to be eight to twelve inches 

17 · above the top of the rail, as it's laid out. 

18 And the ballast that was laid out 

19 by that train was well within that estimate. 

20 Q But, isn't that ballast under the 

21 normal procedure at some point supposed to be 

22 regulated after a T and S gang comes through? 

23 A That's correct. The ballast is 

24 

25 

laid down in advance of a timbering, surfacing 

job. 
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And as the job is concluded, the 

ballast is regulated back to the prescribed 

profile. And that•s how it should be left, after 

the job is completed. 

Q Well, in this particular case, 

there was a T and S operation scheduled for the 

summer of 1993? 

A That•s correct. 

Q And that did not go through 

before Mr. Trimiew slipped? 

A 

Q 

No. .No, it did not. 

So, was it improper to in 

relation to those procedures -- to leave the 

ballast as it was, after the T and S gang was 

cancelled? 

A No. That would be a normal 

situation. 

Q Why is that? 

Could you explain why that would 

be a normal situation? 

A The timeframe between the 

unloading of the stone and Mr. Trimiew•s fall; 

several months, five months, is well within the 

normal time that ballast, or ballast would be on 

the ground, in anticipation of the T and S gang 

1.67 
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process. 

Q What's involved in scheduling a T 

and S process? 

A The estimation of th~ division 

engineer, my boss, that the track is in condition, 

o~ in a condition, where it will be benefited by 

the introduction of new cross ties. 

And a new surface, which is the 

second part of the timbering and surfacing. When 

they put the elevation on curves. And maintain 

the plain of the rail, which maintains· the track, 

straight track. 

So, it's the division engineers 

job to ascertain when a track is in need of 

timbering and surfacing. Generally, it's done on 

a cycle. This particular track is on an eight 

year cycle. 

or, if its condition warrants 

more frequently; if you're experiencing the 

deterioration of the ties at a more rapid rate 

than was anticipated. 

On the day that Mr. Trimiew fell, 

you ·were -- you and he were driving in the high 

rail vehicle back up toward Richmond? 

A That's correct. 

168 

CRANE-SNEAD & ASSOC., INC. 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

,.., 24 

25 

1 esrimony OJ itooen rony1n - .Uuu:;,t,.,~ 

88 

Q And why -- can you tell the jury 

why you stopped the high rail? 

A There was a small tree growing on 

the west side of the tracks that --

Q Now, let me stop you one second. 

When you say the west side --

A That would be the driver's side 

of the truck. 

Q You're driving north. So, the 

west side would be the driver's side. East side 

would be Mr. Trimiew•s 

A Mr. Trimiew•s side. That's 

correct. The Federal Railroad Administration has 

a defect vegetation, brush and growing --

Q 

tree, right? 

stopped? 

A 

Q 

A 

You had to stop to cut down a 

That's correct. 

Then what did you do after you 

I think I just mentioned to Slim 

that there was a tree that we had to cut. 

Q 

A 

Q 

Slim. Is that Mr. Trimiew•s 

Yes. Clinton. Excuse me. 

You can call him Slim. 

THE COURT: · No, you have to call 
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him Mr. Trimiew. 

THE WITNESS: All right. 

BY.MR. KOZAK: 

A I grabbed my hardhat, safety 

glasses, gloves and dismounted the truck. I went 

to the rear of ~he.truck to get the bush ax. A 

small tree bush ax was all that was necessary to 

cut it down. 

I went around to the rear of the 

truck and I heard the sound of ballast skidding 

down the 6ther slope that the ballast was on. 

Q Did you see Mr. Trimiew getting 

out of the truck? 

A No. I had already dismounted. I 

dismounted. Rounding the rear of the truck, I saw 

Mr. Trimiew in a seated position on the ballast,_ 

on the slope of the ballast, several feet away 

from the door of the truck. 

Q 

A 

Did he have his hardhat on? 

My recollection is that he did. 

My initial concern was that he may have struck his 

head, while falling, and was relieved to note that 

the hardhat was in ,place. And my recollection is 

that the hardhat was in place. 

Q How long was it, about, from the 
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time you got out of the truck and went around to 

the back and heard the ballast slip, or fall? 

A 

Q 

About five seconds. Ten seconds. 

How long after that was it when 

you saw Mr. Trimiew? 

A 

Q 

A 

Another several seconds. 

All right. 

Just up to putting the sounds 

together, with the possibilities. And felt that I 

needed to see what had taken place. 

Q Did you see Mr. Trimiew fall down 

the slope? 

A No, I did not. 

Q Did you see his hardhat fall down 

the slope? 

A No, I did not. 

Q Did you see him putting his 

hardhat back on? 

A No. I don't recall seeing him 

put his hardhat back on. 

Q 

.A 

Did you say anything to him? 

Yes. I was concerned that he 

would be -- that he was all right. 

So, I approached Mr. Trimiew and 

asked him about his condition. Although, he was a 
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And he responded that he felt he 

was okay. And then after a brief hesitation, that 

he had felt something pop in his back. And I 

asked him to sit still and collect himself; just 

to inventory his own condition before attempting 

to move or join. 

Satisfied that he was, indeed, 

doing that and not attempting to get up to assist 

me cutting the tree, ~ went back and cut back the 

tree. It took but just a few slices of the bush 

ax. 

And then returned to see how Mr. 

Trimiew was doing. He had risen and had made his 

way to the back of the truck, and was standing on 

the rail, or the track. 

Q 

after that? 

A 

As I finished, then we 

And then what did you all do 

Remounted the truck and proceeded 

north, back towards Richmond. 

Q 

along the way? 

A 

Did you make any more stops, 

we stopped once in Amelia. A 
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similar situation, this time bamboo that had begun 

to lean over the tracks. 

And Mr. Trimiew, again, indicated 

he was feeling a little stiff, and --

THE COURT: Excuse me,_ ju~!Jt one 

second.: I hate to interrupt. we•re going 

to have to take a brief recess. 

We're going to take a five minute 

recess. You have to stay with me, sir. 

You just have to stay awake, okay? 

we•ve come to far in this case to 

call it all off. And I'd have to do it if 

you don't pay attention to the testimony. 

I don't mean to embarrass you, 

you have to keep your eyes opened and let 

me know that you're with me. 

we•re going to take a five minute 

recess. Go put some water on your face. 

We'll stand in recess until 12 o'clock. 

We'll get started in about five minutes. 

We'll stand in recess until 12 o'clock. 

NOTE: At this time, the jury 

exits the courtroom and a brief recess 

is had; following which, the proceeding 
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continues, as follows: 

THE COURT: You're ready to start 

again? 

MR. KOZAK: Yes, Judge. 

THE COURT: I'm sorry we had to 

interrupt you on direct examination, Mr. 

Kozak, but I thought I had to. 

NOTE: At this time, the jury 

returns to the court room; whereupon, 

the proceeding continues, as follows: 

THE COURT: Mr. Kozak, you may 

continue. 

BY MR. KOZAK: 

Q Mr. Forsythe, going back to the 

ballast unloading operation of March of 1993, was 

there anything unusual about that, particularly, 

as far as any icy conditions that affected the 

unloading of ballast? 

A Yes. It was a very difficult 

train. The west side especially had ice on the 

doors, up in the rocks, it forms a matrix. 

The ice has to be broken up 
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before the rock will flow from the door. The 

train had been stored inside Green Bay pre~ious to 

our picking it up. 

And the west side of the train 

had been in the shade. The east side of the train 

had gotten a little sunlight, passing solar beams, 

heating that side. 

So, it had fallen somewhat. But, 

the west side of the train was very difficult to 

unload. 

Q How was the unloading from the 

east side of the train? 

A My understanding was that from 

all of the slamming and banging that we were doing 

on the west side of the train, made their side 

fairly routine. 

We were actually dislodging any 

ice that was in their doors, by our activities on 

the opposite side of the train. 

Q 

Trimiew slip in? 

A 

Q 

Which side of the track did Mr. 

Be was on the east side. 

Between the time the ballast was 

unloaded, in March of '93, and when Mr. Trimiew 

slipped in August of '93, did you and he ride back 
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and forth through that area of track on occasion? 

A Yes. Yes. Like I said, Mr. 

Trimiew rode with me on the track inspection 

scheduled for that end of the railroad twice a 

week, orderly. 

And then during the summer 

months, when it's hot, that's everyday. We have 

an interest when it's above 90, so that you can 

monitor the effects of the heat on the rails and 

it's a matter of record. So, frequently. 

Q Were there any occasions during 

that period of time when Mr. Trimiew got out of 

the high rail vehicle, into the ballast that had 

been unloaded? 

A We're required by the Federal 

Railroad Administration to make walking 

inspections at all switches monthly. 

And there's a certain type of 

bar, a joint bar on the railroad car, a compromise 

bar, where you go from one size railroad to 

another. They were required- to inspect weekly. 

Once that compromise bar, ties 

and switches within the area, in which the ballast 

has been unloaded, and then a number of just 

routine stops, similar to the cause for stopping 
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that day; vegetation rubbing the sides of trains, 

loose bolts on a jointed rail headed south, it's 

just routine stops. 

It's not an area where we will be 

dismounting everyday, but a number of times during 

that time period. Yeah. 

Q What's a switch? 

A A switch is where you go from one 

track to another. On this particular stretch of 

railroad, the switch will go from the main line to 

a siding; various typ~s of siding. 

Q When the ballast train goes 

through to unload ballast, does it unload ballast 

through the switches? 

A You don't want to unload quite as 

much in the switch, because you have to be able to 

move the point from one side to the other. You 

don't want to have rock behind the points. 

And you need to leave the area a 

little more accessible to the train. You would be 

dismounting the trains to throw the switch. 

Generally, what is called the 

turnout side, which is the side that you would go 

into the siding; via, the ballast is cut back and 

you can almost close the doors on the side where 
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you do not cross over the turnout track. 

The amount of ballast is 

generally slight. You can unload through that 

side of the switch, without cutting back on the 

door, a great deal. 

Q And when Mr. Trimiew, on the 

97 

occasions when he would get out to inspect the 

switches, would he have to go through that area of 

unloaded ballast? 

A He would have to be aware of it. 

Yes. 

Q Okay. What•s involved in 

changing the combine? 

A 

Q 

A 

A compromise bar? 

A compromise bar. I'm sorry. 

It's a bar that's a little bit 

more fragile, a little bit more breakable than the 

ordinary joint bar, because of the step within the 

bar, the casting. 

So, we inspect them weekly for 

cracks. And if a crack is found, the bar is 

removed and a new bar is applie.d. It •.s a matter 

of removing four bolts and applying a new bar. 

Q Okay. Thank you, sir. 

MR. KOZAK: That's all I have. 
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CROSS-EXAMINATION 

BY MR. SHAPIRO: 

Q 

How are you? 

A 

Q 

THE COURT: Cross-examination? 

Good afternoon, Mr. Forsythe. 

I'm fine. 

We have met before in your 

deposition, haven't we? 

Yes, we have. 

98 

A 

Q Mr. Forsythe, if I understood you 

correctly, you said that the ballast that was 

dumped in _that Burkeville area in March was about 

eight to ten inches over the top of the rail 

level, if you're looking from the side; right? 

A Roughly. It will range -- well, 

eight to ten, actually, is going to be on the high 

side. 

But, yeah, it can be that far 

above the level of the rail. 

Q 

isn't you? 

A 

Q 

That's what you told Mr. Kozak, 

That's correct. 

And if the ballast can be that 

high all the time, the railroad doesn't need those 

procedures or standards that they have, do they? 

179 
CRANE-SNEAD & ASSOC., INC. 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

,. 24 

25 

Testimony of Robert Forsyth • CROSS 
99 

A I 1 m sorry, could you rephrase it 

or say it again? 

Q Well, I thought that you said 

just now to Mr. Kozak that there was nothing 

improper about ballast eight to ten inches above 

the rail. Is tnat.what you said? 

A That•s correct. 

Q Well, even throughout those 

procedures and standards that talk about smoothing 

the ballast, can•t we, if that•s fine? 

A. Sure. 

MR. KOZAK: This is 

argumentative. 

THE COURT: This is. It is 

argumentative. Objection sustained. 

MR. SHAPIRO: All right. Your 

Honor, if I could use one of these 

exhibits here, please. 

BY MR. SHAPIRO: 

Q Mr. Forsythe, I want you to take 

a look at this. Can you see those red lines? 

A Uh-huh. 

Q WQuld you agree that those red 

dotted lines would be simulating ballast in the 

Burkeville arear? 
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Correct. A 

Q And would you agree with me, that 

it certainly is easier for workers who are walking 

along the margins outside the rail, to walk on a 

smooth, flat surface than a surface that has 

mounds of ballast, wouldn't you? 

A 

Q 

Yes, I would. 

And the railroad has those 

procedures and standards and they say that when 

it's properly groomed, it's supposed to be flat 

with the cross tie? 

A 

Q 

That•s correct. 

Now, you and Mr. Palmer knew by, 

I think you•ve testified, April or May of '93 that 

the T and s gang was not coming through that 

Burkeville area, is that correct? 

A That's correct. I don•t recall 

the exact date when the job was cancelled, but 

that's going to be a ballpark. 

Q And a ballast regulator could 

have come through that area and smoothed it, any 

time after the T and S gang was cut off, couldn't 

it? 

A Providing the ballast regulator 

was available for that job and how that particular 
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job would be arranged as a --

Q And that was Mr. Palmer's duty, 

most of the time, to assign the work on the 

district, correct? 

A 

Q 

That would be correct. 

Well, when he wasn't around, you 

had the authority, didn't you --

absence? 

A 

Q 

A 

Q 

A 

Q 

me ask you this: 

That would be correct. 

-- to order work assignments? 

Excuse me? 

To order work assignments in his 

That would be correct. 

There's a map here -- well, let 

You said that is it your 

testimony that the ballast was not frozen one side 

of the ballast cars, but one side was frozen? 

A The yeah. The side of the 

train which had been in the shade, had not 

received the benefits of passage of solar heating, 

and was more thoroughly frozen than the other 

side. 

Q But both sides had some frozen 

stone, Mr. Forsythe, you'd agree with that, won't 
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you? 

A My understanding is that they 

weren't having a great deal of difficulty from 

unloading the ballast from the east side of the 

terminal. 
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Q Well, you drove through that area 

and you observed mounds of ballast on both sides 

of the rail, didn't you, from time to time, after 

the ballast was dumped in that area? 

A The variance in the height of the 

ballast that's unloaded from a moving train, 

shouldn't be a surprise. 

Q And you saw it. And there was 

mounds on both sides of the track, weren't there? 

A The speeds of the train varies. 

The locomotive engineer can't hold the speed of 

the train constantly. 

The door has to be opened and 

closed to regulate the flow of stone. If the 

train slows down, when the operator of that door 

is away from his door, the ballast is going to 

build up. It's an unavoidable part of the 

operation. 

Q And you were aware that because 

of the peculiar circumstances of the frozen 
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ballast, that the doors had to be opened wider 

than usual, isn't that true, on the trains? 

103 

A one, the situation of having ice 

in ballast is not that peculiar. 

And, two, once you get the 

ballast to flow, the doors won't be opened more 

than usual, they will be opened enough to regulate 

the flow of stone to the desired height of the 

berm, if you•re trying --

Q 

weren't you? 

A 

Q 

You were out there that day, 

Yes,. I was. 

You don't remember that the doors 

had to be opened wider than usual, because of 

solid chunks of stone? 

A And then once you have the 

ballast flowing, you try to close the door down, 

if you can. 

It was a trying day. It was a 

very difficult train to operate. 

Q And that train did not unload the 

rock over as long a number of miles as it was 

supposed to, did it? 

A We fell about a mile short. We 

had seven hundred tons per •ile. The ordinary 
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amount of stone for that type of job, with a T and 

S job, and the various conditions would be six 

hundred tons of stone per mile. 

Q As a track inspector who had 

supervisory authority over work assignments, all 

those days that you drove back and forth from that 

Burkeville area, did you ev~r think to yourself 

about talking to Mr. Palmer and saying: 

You know, you ought to get that 

regulator that•s nearby and smooth that rock. Did 
.. 

you ever think about that? 

A Yes. The regulator, first, was 

assigned to the handling of lean b~llast 

situations, which is where you do not have enough 

stone on the edge of the ties to satisfy that the 

track would be properly restrained. 

The regulator also was miss set 

by mechanical problems. The hydraulic drive went 

out on many occasions. So, we didn't have full 

use of the regulator everyday that it was on our 

territory. 

And then as the priorities would 

go, if the stone was to be regulated down, it 

would be regulated down where it had been noted by 

a trainman, or some other person; that there was 
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some difficulty in walking in an area where you 

could expect depth between·traffic. 

105 

on a stretch of mainline removed 

from switches, outside of a yard board, there are 

possibilities of, you know, someone having to get 

down and walk. And Slim and.myself are good 

examples of that. But, it is not going to be a 

frequent occurrence. 

so, as you allocate the hours of 

usage for this machine, you are going to put the 

machine where it is more urgently needed. 

Mr. Forsythe, the question is: 

Could the ballast regulator had 

done the job, sometime between March and August of 

1 93? 

MR. KOZAK: I 1 m going to object, 

Your Honor. I think he's answered the 

question. 

THE COURT: Overruled. 

BY MR. SHAPIRO: 

A Is there any possibility? Is 

that --

Q Sure. That it could have done 

the job; smoothed that ballast • 

A There may have been, with a 
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perfect scheduling of the use of the machine, and 

opportunity to do it. 

That assumes a perfect 

scheduling. And, also, observed an exigent need 

to facilitate the movement on that track by foot. 

Pardon me. 

Q All right. Mr. Forsythe, you 

said that area where you all were walking wasn't 

an area that was walked often? 

A 

Q 

No, it's not. 

And you can't tell this jury for 

sure that you and Mr. Trimiew ever had to get out 

of that track inspector's truck in the area of 

89.2 milepost, at anytime before that August 20, 

1 93 date, from the time that ballast was dumped in 

March? 

A Having been -- how do we describe 

the area, of the 89.2 

Q 

A 

A 

That entire area 

Is that the 

THE COURT: Wait. Wait a minute. 

Is that the 

THE COURT: Wait a minute. Wait 

a minute. Wait a minute. 

THE WITNESS: I'm sorry. 
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Q Within the 

THE COURT: Wait a minute. 

MR. SHAPIRO: Okay. I'm sorry. 

THE COURT: Mr. Forsythe, you 

just have to answer the questions that 

Mr. Shapiro asks you. 

And if he asks you about specific 

mile markers, that's the question. 

BY MR. SHAPIRO: 

A 

location? 

Q 

A 

THE WITNESS: Okay. 

Had we descended at that 

Yes. 

That exact location before that. 

No, I don't believe we had. I know we had not. 

* * * 
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* * * 
when you go back there. You can also take 

a look at the Safety Training Record. It 

is very interesting, because there's 

nothing about the three points of contact, 

or getting in and out of cabs, or walking 

on high ballast. That's been left out of 

there. Nothing in there at all. 

So, you can go through that and 

take a look at all of that. The railroad 

really, when you look at all the evidence, 

had a condition here that was .easily 

preventable. Mr. Shapiro told you that at 

the beginning of this case, that it was 

just easily preventable. 

If they had put out warnings, 

bulletins, or if they had gone ahead and 

groomed the ballast, anything like that to 

correct the situation, then we wouldn't be 

here today. 

Now, these are the witnesses the 

plaintiff called. And it's through these 

witness that we've preyed our_case to you. 

In response from the railroad, we heard 

from Mr. Forsythe. and Dr. Lublin. 

And, really, what these witnesses 
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* * * 
inconvenience, to not be able to wear a 

pair of sneakers because you can't bend 

down to tie your shoe laces, that's more 

than just inconvenience. That's a 

horrible transformation of your life. 

Be's got a forty-six percent 

impairment of his body. I want to go back 

for one moment; to the negligence issue, 

because there's one other thing that you 

should consider when you•re thinking 

about -- thinking about whether or not the 

railroad was negligent, or whether or not 

Mr. Trimiew was negligent. 

And you should consider the 

position of the parties. What Mr. 

Trimiew•s knowledge was and what the 

railroad's knowledge was. Mr. Trimiew 

worked out there for along time. He's 

done his job. 

But, in comes Mr •. Palmer. He's 

got a college degree in engineering. He 

knows about all these standards for 

ballast, and how it should be groomed; 

just level with the cross tie. But, he 

doesn't take the care to make sure all of 
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Mr. Trimiew is asking that you 

award him the full amount that he's sued 

for, in this case; eight hundred thousand 

dollars. And he's asking that you not 

reduce that for any contributory 

negligence on his part, because he doesn't 

feel that there is any. He's told you 

he's done the best he could, under the 

circumstances. 

So, please take the time to go 

through the instructions. Look at the 

exhibits, and remember that you are the 

conscience of the community. And it's 

your chance, now, to do what's right for 
. 

Mr. Trimiew and for the railroad. Thank 

you. 

THE COURT: Mr. Kozak? It clips 

at the top. 

MR. KOZAK: All right. Sorry. 

Ladies and gentlemen, thank you. I'd like 

to pick up on what Mr. Hajek said, when 

we•re conscience. 

All right. Ladies and 
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gentlemen-- I'm sorry. I'd like to pick 

up on what Mr. Hajek said, as far as why 

we're now here today, and doing justice. 

And that involves being fair .. 

And, obviously, to both sides. 

And, particularly, what it means is that 

the fact that Mr. Trimiew suffered an 

injury -- which we don't deny -- is not 

sufficient in itself to justify an award. 

That's not the way our system 

works. Because, we also have the idea in 

our system of justice, that people need to 

be responsible for their own safety, to a 

certain extent. 

And that's why we have this whole 

idea of contributory negligence. And 

that's something we have less and less of 

in society today, I think, is people 

taking responsibility for their own 

actions. 

In this particular case, Mr. 

Trimiew was a laborer ~f the ~ailroad, for 

20 years. Being a laborer on the railroad 

is a hard job itself, and it's a dangerous 

job. 
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And the railroad knows that. And 

that's ~hy the railroad has weekly, 

perhaps, daily safety meetings. And the 

purpose of the safety meeting is to 

instruct the people that work there as to 

how to try to do their job the best, and 

safest way possible; in the midst of all 

this machinery, and all the other 

potentially dangerous things that are 

there. 

And this is reflected in the 

Court's Instructions. The Law recognizes 

this; that the Railway Company is not 

required to furnish a place to work that's 

absolutely safe. You can't do that. 

The duty of the railroad is to 

exercise reasonable and ordinary care, to 

provide a reasonably safe place for Mr. 

Trimiew to perform the work that he's 

performing. 

Now, the only thing that the 

plaintiff says the railroad did, and that 

was negligent in this case, is allowing 

the ballast to be unloaded and to remain 

on the track and Mr .. Trimiew to fall. And 
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that's it. 

I mean, that's the only thing. 

You've been here for two days, and that's 

the only thing that the plaintiff says 

that we did wrong·.-

N~w, let's look at that. The 

purpose of unloading this ballast, is that 

it's part of an operation. It's not an 

isolated thing. It's in anticipation of 

~his T and s gang that comes in later to 

change the ties, do all these other 

things, and then the ballast is laid 

around it. 

Now, you saw the videotape that 

the plaintiff played of this T and S 

operation. This is a big operation. 

There's all kinds of equipment. It's 

something that involves a lot of men. 

It's something that takes place 

over time. And you can see in the process 

of that what happens first. If you 

remember the video, you get on the track 

and mark the ties that need to be changed. 

Then, sometime after that they 

unload the ballast along the way. Then 

194 
CRANE-SNEAD. & ASSOC., INC. 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 -

18 

19 

20 

21 

22 

23 

24 ,. 
25 

201 

they come through with the replacement 

ties. And then they take the old ties out 

and place the new ties in. 

And then they come sometime after 

that with the regulator machine to smooth 

the ballast out, to provide stability and 

drainage for the tracks. 

Now, regulating the ballast is 

the last thing that is done in that 

operation. you•ve heard nobody come here 

and testify that ballast was ever 

regulated on the railroad before the T and 

S gang came through. 

Now, the plaintiff brought in a 

number of workers out there and, again, to 

say: 

Well, there's another regulator 

over on another track. We could have 

brought that over. But, that's not what 

Mr. Forsythe said. And he' .s the 

supervisor. 

And I think an interesting thing 

that Mr. Hajek said, is that all the 

people that Mr. Trimiew worked with came 

in and said the same thing. They did 
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pretty much all come in here and say the 

same thing. 

And I think if you recall, most 

of them had something else in common. 

They were represented by the plaintiff's 

firm. And it wasn't -- it wasn't 

feasible. 

It wasn't the way the railroad 

operates; in other words, to just bring a 

machine in, if it was even there. Mr. 

Forsythe said it wasn't there, in order to 

do this. It wasn't the way to operate. 

But, the people who worked on the 

railroad knew this. And they all had 

unloaded the ballast. Mr. Trimiew helped 

them unload the ballast. They knew it was 

there. 

They knew it was difficult to 

walk in. And it was something that they 

knew about. They work around it all the 

time. They were trained, particular, to 

deal with it. And particularly trained 

how to get in and out of vehicles on that 

ballast. 

That gets us to the three points 
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of contact idea. Everybody, I think, 

testified, including Mr. Trimiew, the 

co-workers had never heard of this three 

points of contact. 

But, they remember Mr. Palmer 

demonstrating the way to dismount off the 

·gang truck. And the way that that 

demonstration was, demonstrated the three 

points of contact with the two hands, and 

the foot stepping down. 

So, they remember the 

demonstration. They remember it was 

getting off backwards. They remember the 

way it was actually done was to maintain 

three points of contact. But, they don't 

remember if that term was ever mentioned. 

Or that you were supposed to do it on all 

meetings. 

But, in fact, even it there 

hadn•t been a demonstration, it's simply 

common sense that -- and Mr. Wynn was one 

of the witnesses for t~e plai~tiff, and 

testified that it was just common sense 

that you need when you come up facing 

equipment, holding on, particularly this 
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vehicle that the plaintiff was in. 

And, particularly, when he not 

only knew the ballast was there, but he 

looked down at the ballast, saw it was 

there and then just like he was getting 

out of a car in his driveway, just stepped 

down into it. 

And that alone was sufficient to 

have been the cause of this accident. 

And, in addition to that, there was 

testimony that -- Mr. Hajek said it wasn't 

a rule, but on the other hand, there was 

testimony that Mr. Trimiew was charged and 

disciplined by the railroad for the 

improper method in which he got off the 

high rail. 

And the instructions from the 

Court instruct you that you can take that 

into consideration in determining whether 

Mr. Trimiew was negligent. The way that 

the system is set up, we real only have 

two parts to this trial. One is: 

Liability. In other words, were 

you decide who is negligent. And that 

portion, I think, that you know the 
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railroad's position, based on what's been 

proved, is that there hasn't been any 

negligence shown on the part of the 

railroad. 

And, unfortunately, this accident 

occurred as a result of Mr. Trimiew•s 

actions. But, we obviously we had a 

lot of testimony. More than a lot of 

injuries. So, obviously, we have to 

address I have to address that with you 

here. 

Mr. Hajek said that Dr. Lublin's 

testimony was so different than all the 

other doctors, I don't think it was. 

Dr. Lublin came in and acknowledged that, 

as I told you in the opening statement, 

that Mr. Trimiew slipped. There's no 

question about that. 

Then he had surgery after that. 

And that was, in part, as a result of the 

slip. Dr. Lublin was right up front about 

that. But, what Dr. Lublin went on to 

say, you k~ow, what the plaintiff's 

doctors wanted to say was: 

But, wait a minute. There's more 
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going on here than that. Mr. Trimiew, at 

the time he fell, was sixty-five. He had 

arthritis in his back. It started showing 

up in 1988. 

By the time -- Dr. Rubis said 

that when he look at the films back from 

'88, he didn't see much arthritis. But 

all the doctors, plaintiff's doctors, 

agree that in 1993 he had extensive 

arthritis throughout his back. 

So, this was a condition that was 

getting worse. And as the doctors told 

you, arthritis is something that tends to 

get worse. And Dr. Lublin told you that 

as far as Mr. Trimiew•s problems now, 

after the surgery -- now, the surgery 

helped him, as far as the herniated disk. 

I mean, that's why people have 

surgery; to get better. And, in fact, Mr. 

Trimiew was better after the surgery. 

But, he has the arthritis. Be has 

arthritis in his hips. That effects his 

motion. 

And all these things you need to 

take into consideration in assessing if 
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damages are awarded; whether all of this 

is the responsibility of the railroad. 

or, whether some of this is the result of 

a pre-existing, and other conditions, that 

has nothing to do with the railroad. 

: It is not the railroad's fault. 

So, you have to take that into 

consideration, if you get to that point in 

the case. 

I think I've covered it all and I 

won't use up all of my time. 

THE COURT: Thank you Mr. Kozak. 

Mr. Shapiro? 

MR. SHAPIRO: Thank you, Your 

Honor. Could I take those exhibits, 

please? 

THE COURT: Yeah. And whatever 

you•re going to show the jury, I assume 

you•ve shown Mr. Kozak? 

MR. SHAPIRO: Yes. These are 

blowups that were already entered in the 

case. 

Ladies and gentlemen, I'm going 

to try to be brief. You•~e heard a lot. 

At the beginning of the case, we told you 
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this accident was easily preventable. And 

we•ve proven that. 

We brought in the witnesses. The 

railroad didn•t.· They brought in one 

witness, Mr. Forsythe, who was the 

supervisor. 

We've shown you clearly that the 

railroad could have prevented the 

accident. We don't think you're going to 

have any dispute about that when you get 

back in the room, though. 

What's really happened and what 

Mr. Kozak said in his opening statement 

is, look, you•re going to have to compare 

what the negligence was of Mr. Trimiew 

versus the railroad. 

And as Mr. Hajek touched on, 

what's really gone on here in this whole 

trial is a damage control action by the 

railroad. It's been, let's control the 

damages, and just hope that jury doesn't 

really award him what ~hey co~ld award 

him. Because, we know he's really hurt. 

Let's try to convince that jury 

when they get back there that it was his 
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fault. That•s the plan. You can just see 

the railroad•s claims people sitting 

around thinking about that and how they•re 

going to argue this case. 

But, you know, from the Request 

for Admissions that there was no rule 

about dismounting. Remember at the very 

beginning of the case, before Mr. McGinley 

ever opened his mouth, I read this to you 

all: 

"Defendant maintains no written 

records, or written Safety Rule that 

specifies how a worker•s arms and legs are 

supposed to be positioned properly while 

exiting a high rail vehicle. Admitted." 

That•s uncontested. And the 

second one is about the same. It's 

uncontested. They had not trained him. 

They charged Mr. Trimiew with a Rule 

Violation? What was the rule? 

we never heard one during the 

whole trial. It was the phoniest bologna 

in the whole world. They charged him 

because he was hurt and was going to make 

a claim against him~ That•s all that was 
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going on. 

You saw this exhibit. You know 

what the mounds were like that were out 

there. And you have some pho~ographs here 

of the scene of the accident. Mr. Trimiew 

took them •. Look at these and you'll s~e 

how high the ballast was. That's taken 

from the side, looking at the rail. And 

you can see the mounds up and down here in 

this picture. 

There·• s a picture that the 

railroad put in, if you'll remember. This 

one. And what•s great abo~t this picture, 

is you see how it•s supposed to look when 

you look at those cross ties, and it's 

flat. 

The margin there is how it's 

supposed to be. The railroad took it in 

that view. But, if you look down the 

track a ways, you'll see where the ballast 

was in mounds. And that's where the 

accident happened. 

M~. McGinley was the first 

witness. And he really told you most of 

what you needed to hear. He's never been 
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represented by our firm. 

But, we don't mind what Mr. Kozak 

said about us having represented some of 

those railroad workers. We're proud to 

have represented the railroad workers. 

And I'll tell you that without hesitation. 

It didn't affect their opinions, or 

testimony about anything. 

Mr. Forsythe. You remember him? 

He was the one witness that the railroad 

brought on, who was the inspector with Mr. 

Trimiew. You all ought to remember 

exactly, when I asked him that question: 

Did you think about bring the 

ballast regulator in there, since you 

drove through there all the time, as a 

supervisor? 

There must have been ten 

different excuses he gave. And I just let 

it go, because you all knew exactly what 

was going on. He did not have an answer. 

He did not· have an answer to the question. 

So, really, when we're.talkinq 

about fairness in this case, and being 

fair to both sides, I have to think to 
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myself as I address you, what is fair? 

Well, fair -- it wasn't fair to 

Mr. Trimiew of what he's had to go 

through. And Mr. Kozak said, people don't 

want to accept responsibility •.. 

Mr. Forsythe sat up there for the 

railroad, and he did everything but accept 

responsibility for what happened to his 

mate, Mr. Trimiew. And I submit to you 

that you, as the conscience of the 

community here, have the power to write 

the wrong. You have the power to give a 

full measure of justice to Mr. Trimiew. 

Now, justice, under the Court's 

instructions, is not half justice. It's 

not half of what would make Mr. Trimiew 

whole. That's not being fair, under the 

Law. What•s being fair is what the Law 

says you should do, when awarding damages.· 

And as Mr. Hajek pointed out, if 

the railroad's negligence was the cause, 

even the slightest, then the verdict is 

for Mr. Trimiew. And what you really need 

to discuss back there is how much the 

award is. 
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You•re not going to have any 

problem arriving at that decision. So, 

really, the damages and what to award is 

what you really need to think.about. 

And the point of his wages that 

he would have earned, that's the start~ng 

point. That's just what he would have 

earned; the hundred and thirty-four 

thousand dollars. 

I should mention, he earned two 

hundred and eighty-five dollars in the 

custodial job that he tried. And God 

didn't he try. This man wants to be 

working. And that's something that, you 

know, you have to think about when you 

think about damages. What is it worth 

when you•ve lost your.vocation? 

And a man that works over twenty 

years at a job, has a lot of pride in 

that. And he can't do it. And on here 

when you consider the damages, you think 

about that, when you t~ink ab~ut what is 

it worth if you can't do what you•ve done 

your whole life, and somebody else caused 

it. 
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I don't think Mr. Hajek -- I 

don't feel at all embarrassed about 

telling you that we asked for eight 

hundred thousand dollars in this case. I 

don't feel the least bit hesitant in 

saying ~bat two or three times. 

Because, what he went through, no 

one should go through from someone else's 

negligence. The catheter in the hospital. 

The loss of bowel movement. The walker. 

The picker upper. ~ot being able to tie 

his own shoes. 

Now, if it had been from nothing 

and just life, that's fine. But, where 

someone else does it, our system of 

justice says: 

If they're negligent, they are 

responsible. And to do full justice, is 

to award full damages •.. He • s got a 

forty-six impairment of his back. And Mr. 

Trimiew bas a life expectancy, which is in 

the instructions of the Court, till age 

80. 

Now, that's under the Virginia 

Code that says the average he's supposed 
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to live is to age 80. You can believe 

that he might live longer than that. But, 

the law says that's what you•re to 

consider. And he·• s 6 7 now. And he • s got 

those years to go with his back, just like 

it is, for. the rest of his life. 

Now, please remember this. This 

is Mr. Trimiew•s one day in court. And 

you have the power to give him full 

justice. And I want you to consider this 

one last thought, when you•re back there 

deliberating, before you come to your 

verdict. Think to yoursel~es, if you run 

into Mr. Trimiew on the street in a year, 

or a couple years, and you pass him and 

you look him in the ey~, will you think 

that you did full justice for Mr. Trimiew, 

if you see him on the street? 

And if you have done full 

justice, you know that when you see him on 

the street, you'll be able to say that to 

yourselves. 

Let me thank you. 

THE COURT: All right. Members 

of the jury, at this time, I'm going to 
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* * 
NOTE: At this time, a brief 

recess is had; whereupon, the proceeding 

continues out of the presence of the 

jury, as follows: 

THE COURT: You can bring the 

·jury in, please. 

NOTE: At this time, the jury 

returns to the courtroom; whereupon, the 

proceeding continues, as follows: 

THE COURT: All right. Members 

of the jury, have you reached a verdict? 

MS. NITZ: Yes. 

THE COURT: Would you hand it to 

the Bailiff, please. 

All right. The verdict of the 

jury is as follows: 

"We the jury on the issues 

joined, find in favor of the plaintiff and 

assess his damages at ~ive hu~dred 

thousand dollars. Signed Carol Nitz, 

foreman." 

Is there a motion to pole the 
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1 jury? 

2 MR. KOZAK: Yes, Your Honor, we'd 

3 like to do that. 

4 THE'COURT: Ladies and gentlemen, 

5 I am going to call your name. As I call 

6 your name, if the verdict that I just 

7 read, which is a verdict in favor of Mr. 

8 Trimiew in the amount of five hundred 

9 thousand dollars, if that is the amount of 

10 the verdict that you agreed to, 

11 individually, please say yes. 

12 If you did not individually agree 

13 to that verdict, please say no. Evelyn 

14 Brinson? 

15 MS. BRINSON: Yes. 

16 THE COURT: Mary Gregory? 

17 MS. GREGORY: Yes. 

18 THE COURT: Carl Nitz? 

19 MS. NITZ: Yes. 

20 THE COURT: Wayne Smith? 

21 MR. SMITH: Yes. 

22 THE COURT: Alfred Thompson? 

23 MR. THOMPSON: Yes. 

,., 24 THE COURT: Raymond Woodbury? 

25 MR. WOODBURY: Yes. 

211. 
CRANE-SNEAD & ASSOC., INC. 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

~ 
24 

25 

223 

THE COURT: And Latanya Yeldell? 

MS. YELDELL: Yes. 

THE COURT: The Court finds that 

the verdict as read is, in fact, the 

verdict of this jury. 

Ladies and gentlemen of the jury, 

let me thank you very much for your 

attendance here. I'm sure the last thing 

you want right now is another speech like 

the lawyers. 

I'm not going to make one to you, 

but I want you to know how much I do 

appreciate your service. ~sually our 

jurors are here for one day, you all were 

here for two days. So, you•ve done twice 

the amount of what we ask our jurors to 

do. 

Thank you very much. The only 

other thing I have to remind you of, 

though, is to remind you to call in next 

Wednesday to see if you have to be here 

next Thursday. 

Have a very pleasant week. 

NOTE: At this time, the jury 

2~2 
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is excused; whereupon, the proceeding 

continues, as follows: 

THE COURT: Anything else, 

counselor? 

224 

MR. KOZAK: Your Honor, for the 

record I 1 d just make a motion to set aside 

the verdict. 

THE COURT: Any comment on that? 

MR. KOZAK: Well, basically the 

· Law on the evidence, Your Honor. 

I think that I attempted to make 

a motion to strike. But, I think that the 

evidence that was presented by the 

plaintiff didn•t prove any negligence on 

the part of the -- on the part of the 

railroad. 

The only basis for the railroad•s 

negligence, in this case, was, obviously, 

the ballast that was along side the track. 

But, the evidence that was 

_presented was that that was consistent 

with the procedures of the railroad, in 

that the regulation of the ballast always 

occurred as part of the T and S gang 

213 
CRANE-SNEAD.& ASSOC., INC. 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 
Af 

25 

225 

operation, at the end of it. 

' And at the end of the evidence, 

there wasn't any evidence that this was an 

unusually dangerous situation. And that 

everybody who worked on the railroad, 

including Mr. Trimiew, knew and was aware 

of it and was trained to deal with it. 

And for that reason, we feel that 

the jury's verdict is incorrect, as a 

matter of law. 

THE COURT: All right. Thank you 

very much, Mr. Kozak. 

The Court feels this was a jury 

question; both with regard to liability 

and with regard to damages. So, I feel 

that there was sufficient evidence to 

support the jury's verdict. 

The motion to set aside, or to -­

yeah, set aside the jury verdict will be 

overruled. Judgment will be entered in 

favor of the plaintiff for five hundred 

thousand dollars. 

Counsel, thank you very much. 

THE BAILIFF: Court stands 

adjourned. 
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2 NOTE: At this time, the 

3 proceeding is concluded. 
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INSTRUCTION NO. I 
Your verdict must be based on the facts as you find them and ~ 

on the law contained in all of these instructions. .-

The issues in this case are: 

(1) Was the defendant negligent? 

(2) If he was negligent, was his negligence a cause of the 
accident? 

On these issues the plaintiff has the burden of proof. 

(3) Was the plaintiff negligent? 

(4) If he was negligent, was his negligence a cause of the 
accident? 

On These issues the defendant has the burden of proof. 

(5) If the plaintiff is entitled to recover, what is the 
amount of his damages? 

On this issue the plaintiff has the burden of proof. 

Your decision on these issues must be governed by the 
instructions that follow. 
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IBSTROCTIOB ?t 
has the fli The court instructs the Jury that when a party 

burden of proof on an issue, then he must prove that issue by the 

greater weig~t of all the evidence. This is sometimes called the 

preponderance of the evidence. It is that evidence which you find 

more convincinq. The testimony of one witness whom you believe can 

be the qreater weiqht of the evidence. 

21.7· 



IIISTRUCTIOR 
k 

.{) .. 

The Court instructs the jury that you are the judges of the 

facts, the credibility of the witnesses, and the weight of the 

evidence. You may consider the appearance and manner of the 

witnesses on the stand, their intelligence, their opportunity for 

knowing the truth and for having observed the things about which 

they testified, their interest in the outcome of the case, their 

bias, and~ if any have been shown, their prior inconsistent 

statements, or whether they have knowingly testified untruthfully 

as to any material fact in the case. 

You may not arbitrarily disregard believable testimony of a 

witness. However, after you have considered all the evidence in 

the case, then you may accept or discard all or part of the 

testimony of a witness as you think proper. 

You are entitled to use your common sense in judging any 

testimony. From these things and all the other circumstances of 

the case, you may determine which witnesses are more believable and 

weigh their testimony accordingly. 
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DBPBHDART'S %HSTROCTIOB BO. 

You must consider and determine this case as litigation 

between persons of equal standing ·in the community. You should 

not be influenced or affected by the fact that the Norfolk and 

Southern Railway Company is a railroad or a corporation, nor 

should you be in any way influenced by any thoughts or ideas you 

may have as to the financial standing of any party to this 

litigation. such matters have no proper place in a case of this 

kind. This case is to be considered and determined by you in the 

.same unbiased way as you would consider and determine a case 

between two private individuals. 
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DBFBHDANT'S IRSTROCTIOR RO. 

A witness who has special training, education or experience 

in a particular science, profession or calling, may be allowed to 

express an opinion in addition to giving testimony as to facts. 

You are not bound, however, by such an opinion. In determining 

the credibility and the weight to be given to such opinion 

evidence, you may consider, among other things, the education, 

training, experience, knowledge and ability of that witness, the 

reasons given for his opinion, the sources of his information, 

together with the factors already given you for evaluating the 

testimony of any other witness. 
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%118TRUCT%0N 

The Court instructs the jury that negligence 

k 
. th f "1 .# ... 
J.S e aJ. ure to lilf 

use ordinary care. Ordinary care is the care a reasonable person 

would have used under the circumstances of this case. 
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IBSTRUCTIOB ~ 
Since a corporation can act only through its officers, or IIi 

employees, or other agents, the burden is on the plaintiff to 

establish, by a prep~nderance of the evidence of the case, that the 

negligence of one or more officers, or employees, or other agents 

of the railroad [other than the plaintiff himself] was a cause of 

any injuries and consequent damages sustained by plaintiff. 

Any negligent act or omission of an officer, or employee, or 

other agent of a corporation, in the performance of his duties, is 

held in law to be the negligence of the corporation. 
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DBPBHDABT 1 8 IHSTRUCTIOB HO. 

The mere happening of an accident causing injuries to 

Clinton Trimiew does not make Norfolk and Southern Railway 

company liable nor does it raise any presumption of neqligence on 

the part of Norfolk and Southern Railway Company. 
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IRSDUCTIOR 9 
Plaintiff alleges that the railroad's conduct was negligent in 

that it did not provide Plaintiff with a safe place to work. 

section 1 of the Federal Employers' Liability Act (45 u.s.c.A. 

Section 51), one of the Acts under which the Plaintiff claims the 

right to recover damages in this ~ction, provides in part tha~: 

"Every common carrier by railroad while engaging 
in commerce between any of the several States 
• • • shall be liable in damages to any person 
suffering injury while he is employed by such 
carrier in such commerce, ••• for such injury ••• 
resulting in whole or in part from the negligence 
of any of the officers, agents, or employees of 
such carrier •••• " 

It is agreed that, at the time and place alleged by Plaintiff, 

the defendant, Norfolk and southern, was a common carrier by 

railroad, engaged in interstate commerce; that the Plaintiff was 

then an employee of the railroad engaged in such commerce. 



INSTRUCTION /t? 
The Court instructs the jury that the duty of a railroad to 

use ordinary care to provide its employees with a reasonably safe 

place to work includes the inspection of the workplace for hazards 

and the taking of precautions to protect employees from possible 

unsafe conditions, practices and/or defects. 

If a railroad fails to perform this duty, then it is 

negligent. 

zzs 
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INSTRUCTION 
~ & .. 

The Court instructs the jury that the duty to furnish an 

employee with a safe working place is a continuing one, and notice 

of defects and dangers will be imputed to the railroad where they 

could have been discovered by reasonable inspection and by the 

exercise of reasonable care. 

2Z6 
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DBPBRDAHT 1 8 IBSTRUCTIOB BO. /I 

The Norfolk and Southern Railway Company was not required 

under the law to furnish Clinton Trimiew a place to work which 

was absolutely safe~ Its duty in that respect was only to 

exercise reasonable and ordinary care to provide a reasonably 

safe place for him to perform the work he was performing at the 

time of the incident in question. 
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IIISTRUCTIOB 

The Court instructs the jury that notice and knowledge to the 

railroad of an unsafe condition may be actual notice or 

constructive notice. Constructive notice is that knowledge of a 

condition the railroad should have discovered by exercising 

ordinary care. 
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DEFENDANT'S INSTRUCTION NO. /.3 

You are instructed that guidelines or procedures enacted by 

the railroad do not establish the standard of care for the 

railroad, but you may consider them in determining whether the 

railroad acted reasonably. 
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INSTRUCTION NO. /.:$' 

The court instructs the jury that general, cautionary rules 

enacted by the railroad do not set the standard of care for the 

plaintiff at the time and place in question, but you may co~sider 

them in determining whether the plaintiff acted reasonably. 
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DBPBRDART 1 8 INSTRUCTION BO. 

It was the continuing duty of the Clinton Trimiew to 

exercise reasonable and ordinary care for his own safety and 

protection. If ~e did not, then he was negligent. 

In your consideration of this issue, you may consider 

Clinton Trimiew•s actions in the light of any conditions known to 

him. 
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DBPBNDABT 1 8 INSTRUCTION HO. / ,. 

Xf you find that plaintiff violated a safety rule of 

? ·. 
the IJf 

defendant and that this violation contributed in whole or in part 

to the accident, you may consider this violation as evidence of 

negligence on the part of the plaintiff. 
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. 
INSTRUCTION 17 ~ 

if he proved b/ .. You shall find your verdict for the plaintiff, 

the greater weight of the evidence: 

l) that the defendant was negligent, and 

2) that the defendant's negligence was a cause, in the 

slifhtest, of the plaintiff's injuries. 

If the plaintiff failed to provide either or both of the two 

elements a~ove, then you shall find for the defendant. 

If you find your verdict for the plaintiff, and if the 

defendant proves by the greater weight of the evidence that the 

plaintiff was contributorily negligent, then you shall reduce the 

amount of the verdict in proportion to the relative negligence of 

the plaintiff and the defendant. 
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. INSTRUCTION / P ~ .. 
In determining the damages to which the plaintiff is entitle~ fK 

you may consider any of the following which you believe by the 

greater weight of the evidence was caused by the the defendant: 

(1) any bodily injuries he sustained and . 
their effect on his health according to their degree 
and probable duration; 

(2) any physical pain and mental anguish he suffered in 
the past and any that he may be reasonably expected 
to suffer in the future; 

(3) any associated humiliation or embarrassment; 

(4} any inconvenience caused in the past and any that 
probably will be caused in the future; 

(5) any medical expenses in the past; 

(6) any earnings he lost because he was unable to work 
at his calling; and, 

(7) any loss of earnings, fringe benefits and lessening 
of earning capacity that he may reasonably be­
expected to sustain in the future; 

Your verdict should be for such sum as will fully and 

fairly compensate the plaintiff for the damages he sustained as a 

result of the accident. 
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IIISTRUCTIOB / 9 ~·· 
the plaintiff had a condition before J *'t If you find that 

accident that was aggravated as a result of the accident, then ·if 

you find your verdict for the plaintiff, he may recover for the 

aggravation but he is not entitled to recover for the pre-existing 

condition. 
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DBPBimAH'T 1 8 IHS'l'RUC'l'IOH HO. 2 (} 

If you find in favor of Plaintiff and decide to make an 

award for any loss of earninqs in the future, you must take into 

account the fact that the money awarded by you is being reo~ived 

all at one time instead of over a period of time extendinq into 

the future and that Plaintiff will have the use of this money· in 

a lump sum. You must, therefore, determine the present value or 

present worth of the money which you award for such future loss. 
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DBPBHDAHT'S INSTRUCTIOB RO. ~J 

If you find that the Norfolk and southern Railway Company 

was negliqent and that such negligence contributed in whole or in 

part to plaintiff's ·injury, but that plaintiff was himself 

negligent and that such negligence contributed in part to his 

injury, then plaintiff's damages must be reduced in proportion to 

the amount of his contributory negligence. 

Accordingly, if you find the plaintiff's injury resulted in 

whole or in part from the negligence of both the plaintiff and 

the railroad, then you shall determine the damages to be awarded 

in the following manner: 

First: Determine the amount of plaintiff's damages in 

dollars without considering the effect of the negligence of the 

plaintiff. 

Second: Determine what percentage the plaintiff's 

negligence was of the total combined negligence. 

Third: Reduce the amount of the plaintiff's damages, as 

previously determined, by the percentage of the plaintiff's 

negliqence. 
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DBPBHDAHT'S INSTRUCTION NO. ,;2.~ 

You have been instructed as to how plaintiff's contributory 

negliqence may limit the right to recover damages. However, it 

should be noted that, in certain circumstances, the plaintiff's 

own negligence may be a complete bar to recovery. For example, 

if you find that plaintiff was guilty of negligence, and that 

plaintiff's negligence was the sole cause of his injury, then you 

must return your verdict in favor of the defendant. 
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DBPBHDAHT'S IBSTRUCTIOB BO. ~J 

-~ 

f'' 

If your verdict is in favor of Clinton Trimiew you will not 

increase the amount of your verdict by reason of federal, state 

or local income taxes, since the amount awarded to Clinton 

Trimiew is not taxable income to him within the meaning of these 

tax laws. 
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IRSTRUCTIOR 110. 

The Virginia Life Expectancy Table shows that a 67 year· old ~ 

male such as the plaintiff has a remaining life expectancy of 12.9 

years. You may use this information in determining life 

expectancy, but it is not in any way conclusive or binding. You 

should consider it along with all of the other evidence relating to 

the health, constitution and habits of the plaintiff. 
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DBPBHDANT 1 8 INSTRUCTION NO. 

The fact that I am instructinq you as to the rules of law 

which are to govern you in your consideration of the question of 

damaqes is not to be understood as an opinion by me as to whether 

damaqes should or should not be allowed. This is a matter solely 

for your determination under the rules of law as I have qiven 

them to you. 
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INSTRUCTION NO.·~~ 

Any statement of counsel referrinq to th~ amount sued 

for, and any suggestion by counsel of an appropriate s~m of 

money to be awarded as a verdict, are not evidence in this 

case. They are only statements and suggestions of·counsel, 

and are in no way binding upon you. 
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IBSTRUCTIOB fi _A9 

If you find that the railroad and the 

J,jJifl .... ~ .., - , 

/~ 
employee wer~ ·· 

negligent, and that the negligence of each combined to cause the #Jr 

employee's injuries, then the employee is entitled to recover, but 

you are required to diminish his damages in proportion to the 

amount of negligence attributable to him. 
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VERDICT FORM 

We, the jury, on the issues joined, find in favor of 

the plaintiff, and assess his damages at 

We, the jury, on the issues joined, find in favor of 

the defendant. 

Foreman/Forelady 



VIRGINIA: 

In the Circuit Court of the City of Richmond, John Marshall Courts Building 8f 

CLINTON TRIMIEW Plaintiff 

v. LA-520 

NORFOLK SOUTHERN RAILWAY COMPANY Defendant 

0 R DE R 

On December 7, 1995, came the parties, in person and by 

counsel, and came also a jury, to wit: Evelyn Brinson, Mary 

Gregory, Carol Nitz, Wayne Smith, Alfred Thompson, Sr., Raymond 

Woodbury, and Latanya Yeldell, who were sworn to well·and truly 

try the issues joined and a true verdict give according to the 

evidence and the law. 

The evidence of the plaintiff was presented, and this case 

is continued to December 8, 1995. 

ENTER /o1/.// /'f's--' 
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VIRGINIA: 

In the Circuit Court of the City of Richmond, john Marshall Courts Building U 

CLINTON TRIMIEW Plaintiff 

v. LA-520 

NORFOLK SOUTHERN RAILWAY COMPANY Defendant 

·0 R D E R 

On December 8, 1995, again came the parties, in person and 

by counsel, and also the jury pursuant to its adjournment of 

yesterday. 

The evidence of the defendant was presented. 

After receiving ·instructions from the court and hearing 

arguments of co~nsel, the jury retired to their room to consult 

of their verdict and after some time returned into court with the 

following verdict: 

We, the jury, on the issues joined, find in 
favor of the plaintiff and assess his damages 
at $500,000.00. 

Carol A. Nitz 
Foreman/Forelady 

The defendant by counsel moved to set aside the verdict for 

reasons stated in the record, which motion was overruled and to 

which action of the court counsel for the defendant objected. 

It is, therefore, ORDER~ that the plaintiff recover and 

have judgment against the defendant in the amount of $500,000.00, 

with interest thereon at the rate of 9% per year from the date of 

judgment until paid, and the costs. 
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A copy of this order was this day mailed to counsel of 

record. 

-
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VIRGINIA: IN THE CIRCUIT COURT OF THE CITY OF RICHMOND 

CUNTON TRIMIEW, 

Plaintiff 

v. AT LAW. NO. 95-A-530-3 

NORFOLK SOUTHERN RAILWAY COMPANY, 

Defendant. 

NOTICE OF HEARING 

TO: Clinton Trimiew 
cfo Richard N. Shapiro, Esquire 
Wilson, Hajek & Shapiro, P.C. 
1294 Diamond Springs Road 
Post Office Box 5369 
Virginia Beach, Virginia 23455 

PLEASE TAKE NOTICE that defendant, Norfolk Southern Railway Company, by 

counsel, will bring its Motion to Vacate and Remitter and Motion to Reconsider on for 

hearing before this Court on December 19, 1995, at 3:45p.m., or as soon thereafter 

as. counsel may be lieard. 

NORFOLK SOUTHERN RAILWAY COMPANY 



John S. Barr (VSB #5229) 
Fred R. Kozak (VSB #17791) 
MALONEY, BARR & HUENNEKENS 
A Profession.al Corporation 
NationsBank Center 
1111 East Main Street, Suite 800 
Richmond, Virginia 23219 
(804) 644-0313 

Counsel for Norfolk Southern Railway Company 

CERnFICATE OF SERVICE 

I hereby certify that a true and correct copy of the foregoing Notice of Hearing 

was forwarded via facsimile transmission to Richard N. Shapiro, Esquire. counsel for 

plaintiff at (804) 460-3428, and mailed to counsel for plaintiff, Richard N. Shapiro. 

Esquire, Wilson, Hajek & Shapiro, P.C., 1294 Diamond Springs Road, P.O. Box 5369, 

Virginia Beach, Virginia 23455, this 13th of December, 1995. 
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VIRGINIA: 

IN THE CIRCUIT COURT OF THE CITY OF RICHMOND 

CUNTON TRIMIEW, 

Plaintiff 

v. AT LAW. NO. 95-A-530-3 

NORFOLK SOUTHERN RAILWAY COMPANY, 

Defendant. 

MOTION TO RECONSIDER 

Defendant Norfolk Southam Railway Company moves the court to reconsider its 

denial of defendants oral post-trial motion to set aside the jury verdict as contrary to 

the law and evidence. In support of this motion, defendant adopts and incorporates 

here the authorities, reasons, and arguments stated in its Motion and Memorandum to 

Set Aside the Verdict or For Remittitur. 

Respectfully submitted, 

John S. Barr (VSB #5229) 
Fred R. Kozak (VSB #1n91) 
MALONEY, BARR & HUENNEKENS 
A Professional Corporation 
NationsBank Center 
11.11 East Main Street, Suite 800 

lSI Richmond, Virginia 23219 
(804) 644..()313 

RE-.Elv Eu U FlLEll 
<.:IRCl!!1. C0l1RT 

B}· ·················· ..... ······ Counsel for Norfolk Southern Railway Compa"""'"--........,.~~~~ 
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CERnFICATE OF SERVICE 

1 hereby certify that on December 13, 1995, a copy of Defendant's Motion to 

Reconsider was sent by facsimile transmission at (804) 460-3428, and by first class 

mail, to counsel for plaintiff, Richard N. Shapiro. Esquire, Wilson, Hajek & Shapiro, 
. 

P.C., 1294 Diamond Springs Road, P.O. Box 5369, Virginia Beach, Virginia 23455. 
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WILSON, HAJEK 
& SHAPIRO, P.C. · 

APIOFESS~L >nON 
li. :rL.AW 

\1RGilli VAU..U 

VIRGINIA: IN THE CIRCUIT COURT OF THE CITY OF RICHMOND 

CLINroN TRIMIEW, 

Plaintiff 

v. AT LAW NO. 95-A-520~3 

NORFOLK SOUTHERN 
RAILWAY COMPANY, 

Defendant 

PLAINTIFF'S RBSPORSB TO DBPEHDART'S 
MOTIOR FOR BEN TRIAL OR REMITTITUR 

Plaintiff, by counsel, responds to defendant's Motion for e 

New Trial or Remittitur as follows: 

(1) The Court has properly denied defendant's motion to se1 

aside the verdict made after the jury's verdict was announced anc 

after the jury was polled. No facts or compelling law has be~n se1 

forth in defendant's Memorandum to alter the Court's decision 

Defendant's only argument is that the verdict is somehow excessive 

and this is meritless as the verdict is reasonable and consisten· 

with the weight of the damages evidence received at trial. 

(2) Defendant's arguments as to the insufficiency of th 

evidence of negligence (Brief at pp. 1-3 and 9-12) should b 

summarily rejected, as defendant made no motion to strik 

plaintiff's evidence after the plaintiff rested his case, a11 

defendant has thereby waived such arguments. The evidenc 

overwhelmingly proved that defendant had intimate knowledge of tt. 

ungroomed ballast rock and knowledge of the lon standin dan erot 
RECEIVEQ & FIL.~D 

condition, but chose not to take simple step C~~~JthR~e 
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ILSON, HAJEK 
SHAPIRO, P.C 
~TION 
~·v::-i,.m 

! 
;j 

! 

danger to praintiff and others. 

(3) Plaintiff's damages evidence of lost wages and unpaid 

medical bills in the sum of approximately $142,000.00 was 

material way (no vocational ! essentially 
i 

in unrebutted any 

I 
I 
I. 
:1 

!I 
lj 

II 
II 

II 

I 
:I 

rehabilitation expert or economist was offer by the defendant). 

Vocational testimony proved that the plaintiff was essentially 

unemployable in the labor market. Plaintiff's damages evidence 

proved he was in excellent health pre-accident, even jogging twice 

a week, but that he suffered through considerable back pain, and 

then painful back surgery (Dr. Mathews described the four level 

decompression surgery, with a single diskectomy), through penile 

catheters, .. rolling walkers to assist his ambulation, long and 

the Court reject 

CIRCUIT COURT 

253 DEC 15 1995 
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WILSON, HAJEK 
&. SHAPIRO, P.C. 
'~:noN li. :r '-'\\' 

\'tRG!lto'll\ VAl~SS 

verdict and judq.ment·to stand undisturbed. 

Richard N. Shapiro, Esquire 
Francis P. Hajek, Esquire 
WILSON, HAJEK & SHAPIRO, P.C. 
1294 Diamond ~prings Road 
Post Office Box 5369 
Virginia Beach, Virginia 23455 
(804) 460-7776 
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1 Deceabar 19, 1995 

2 

3 BOTE: The captioned aatter vaa called to be 

4 heard at 3:47 p ••• , viz: 

5 

6 THE COURT: All right. We're here again on the 

7 case of Triaiew versus Horfolk southern. 

8 llr. Kozak, this is your aotion to set a aide? 

9 IIR. KOZAK: Ye•, Your Honor. 

10 THE COURT: All right. 

11 IIR. KOZAK: Judge Johnson, •• you recall, at 

12 the close of this caae in which the jury rendered a 

13 verdict in favor of the Plaintiff for $500,000, we 

14 •ada a aotion to set aside the verdict, and I argued 

15· that briefly and that was denied by the Court. 

16 We subsequently filed a Motion to vacate or 

17 tor reaittitur. And, along with that, I asked the 

18 court to reconsider ita earlier ruling on the Motion 

19 to Set Aside. The Court, I'• sure, is veil faailiar 

20 with the fact• of thi• case, the aotion to •et aaide 

21 that we argued previously. And, obvioualy, this i• 

22 an FDLA case and the atandards for negligence areaso 

23 relaxed, but still Deceaaary for the Plaintiff to 3 

24 show ao•e negligence on the part of the Railroad. 

25 And, in this case, the sole basis for negligence was 

257 
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1 the fact that the balla•t va• unloaded in Karch of 

2 '93 and waa acheduled to be regulated for the TRS 

3 operation ao•etiae around Kay or June. It wa• a 

4 little unclear, X think, •• to the exact ti•e fra•e. 

5 The operation was canceled, and then the ballast ia 

6 not regulated and the Plaintiff slipped in August. 

7 I think that the ti•ing or the fortuitou• 

8 ti•ing, I suppo•e, of the injury to Kr. Triaiew, 

9 points out the lack of negligence on the part of the 

10 Railroad here. It waa co•aon, and all the teatiaony 

11 was it-was coaaon for the balla•t to reaain in a 

12 built-up condition for a nuaber of aontha before the 

13 THS ganq came through. I think the te•tiaony varied 

14 froa one month for the Plaintiff to two to three 

15 •onths by aoae of the coworker• to five aonth• by 

16 track supervisora. The point i• it ia perfectly 

17 coa•on for the balla•t to reaain at exactly the 

18 condition it was at the tiae the Plaintiff alippe~ a1 

19 part of the noraal operation• of the Railroad. And 

20 during thia period of tiae between Karch and June, i 

21 · the Plaintiff had stepped down on the balla•t and he 

22 •lipped, there wouldn't be any baai• for the 

23 Plaintif~'• allegatiou of Degligence. 

24 The Plaintiff waa hiaaelf participating in 

25 unloading the ballast, knew the ballast was there, 

258 
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1 looked at the ballaat when be atepped out. There 

2 wasn't anything different about the ballaat in March, 

3 April, Kay, June, July, or Auguat, and there ~i•ply 

4 was no adequate shoving that the Railroad could have 

5 foreseen that when the THS operation wa• canceled in 

6 May or June that if they didn't go out and regulate 

7 the ballaat right away that aoaeone who hadn't 

8 alipped and fallen on it previoualy would go and alip 

9 and fall on it two or three aon,ha later. 

10 And, aa for the Motion to Vacate and I think 

11 that the size of the verdict, you know, in light of 

12 the close iaaue of liability and alao coapared to 

13 other caaes, I juat want to talk about one caae, the 

14 Baasett Furniture caae that ia cited in our brief. 

15 There it waa a caae for peraanent injuria• to a 

16 construction worker who vas 33 year• old, bad $20,000 

17· in aedicals, $146,000 in lost wages. There is a 

18 aillion dollar verdict that waa reduced to $550,000. 

19 How, the Plaintiff in this case got a five 

20 hundred thouaand dollar verdict, an~ I think the 

21 aaount of that verdict, baaed on the facta here, the 

22 close i~sues o£ liability, and the fact that he waa 

23 65 when this happened, had preexisting ~rthritia.~ 

24 His own doctor, Dr. Mathew• teatified that he 

25 performed surgery at three levela, two of which was 

CRAHE-SHEAD~~~SSOCIATES, IHC. 
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1 for arthritia, and one of which wa• for the herniated 

2 disc; that the size of the verdict ahould be reduced 

3 and the alternative •hould be to have a new trial on 

4 all the iaauaa. or, the beat re•ult would be for the 

5 court to ••t ••ide the verdict altogether •• being 

6 contrary to the law and the evidence. 

7 THE COURT: All right. Thank you vary •uch, 

8 Kr. Kozak. 

9 Mr. Shapiro? 

10 MR. SHAPIRO: Your Honor, a• thi• Court 

11 pointed out at an earlier tiae in chaaber• in thii 

12 case, there is alway• a winner and a loser in a 

13 trial, and the Defendant really didn't argue or raise 

14 any issue about evidence of lack of negligence until 

15 after the verdict went again•t thea. And although 

16 Mr. Kozak aay be correct, I aay have incorrectly 

17 aaid, in •Y short re•pon•e to hi• brief, the fact 

18 that they failed to aake a aotion to atrike they 

19 ahouldn't be able to argue the point, he i• correct 
• f 

20 in citing a case and apparently I'• incorrect on s 

21 that. But I still think it'• certainly evidence to 

22 the Court that it i• •ort of the after-the-fact issue 

23 here. They didn't even rai•e the issue whether the 

24 ne9liqence wa• •ufficient until after the Plaintiff 

25 rested. It wasn't until after the adveraa verdict 

260 
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1 caae back and we fir•t rai•ed that, that we think 

2 that the evidence wa• clearly adequate on the iaaue 

3 of negligence and the evidence was overwhelainq about 

4 the lack of due care on the Defendant as far a• hi• 

5 failure to aaooth the rock. 

6 on the i•sue of the verdict and the aaount~of 

7 the verdLct, Your Honor, there really i• no evidence 

8 that the jury •!•interpreted their role or.did not 

9 adequately evaluate the i•aue for Mr. --

10 THE COURT: What wa• the negligence in thi• 

11 case? The negligence wa• piling the gr~vel too high? 

12 I• that vbat it wa•? 

13 Yea, the evidence of negligence wa• that the 

14 ballast was left in aounda. And after the Defendant 

• 

15 duaped those aounds of rock, they ahould have, within 

16 a very reasonable short period of tiae, ••oothed that 

17 rock. I disagree with the Defendant --

18 THE COURT: But what va• the cutoff? I aean, · 

19 •uppo•e the Plaintiff ha4. stepped out of the car two 

20 day• later. Would that have been negligence on the 

21 part of the Railroad? 

22 MR. SHAPIRO: Very poa8ibly. So I diaaqree 

23 tota~ly with the Defendant's argu•ent that it was,a 

24 ti•e issue. 
' 

25 THE COURT: Suppose they had done it one day 

26~ 
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1 after it vas done? would that have been negligence? 

2 MR. SHAPIRO: I think that would have been a 

3 jury is•ue. And, I think a• you get clo•er to the 

4 ti•• they duaped it--

5 THE COURT: Well, how is the Railroad •uppoaed 

6 to put ballast on the track? 

7 NR. SHAPIRO: It'• 8Uppo8ed to du•p it and 

8 promptly coae in and ••ooth the rock. 

9 THE COURT: That'•· •Y question. What do you 

10 con•ider pro•ptly? 

11 NR. SHAPIRO: I con•ider pro•pt~y within a 

12 tiae that'• rea•onably clo•e to when you duaped the 

13 rock--

14 THE COURT: If it had been one day that aay be 

15 too long because you aay that's a jury iasue? 

16 KR. SHAPIRO: It aay be a jury issue. I think 

17 there ia a tiae curve there. But where I diaagree 

18 with Kr. Kozak i• that it wa•n't a •attar of ju•t it 

19 happened four aonth• later and that'• why it'• 

20 negligence. I think a• you got a weak or two out, 

21 when they knew that the •cheduled •aintenance wa•·not 

22 going to happen, that it va• incuabent on the 

23 Defendant to take action. 

24 

25 

TBB COURT: Why? I aean, why? 

KR. SHAPIRO: Why? Because they know that the 

CRANE-SNEAD ~Gj;SOCIATBS, INC. 
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1 ballast ia dangeroua, and if they keep a condition 

2 that they know ia dangarou• out there, it waa like a 

3 tiae boab. It'• true that the aen know that the 

4 ballast waa there. But, the Defendant organization, 

5 co•pany, Railroad here, can't just let a conditiod 

6 that it baa long-atanding knowledge ia dangeroua 

7 exist out there when they have the aaana to eaailY. 

a prevent the riak. That'• ay poaition on the evidenQe 

9 of negligence. It becoaea any -- I think any caae of 

10 negligence bacoaea an iaaue of reaaonable care, 

11 what'• reasonable under the circuaatancea of the 

12 particular case. 

13 And what'• reaaonable hera would have beenl 

14 within a few weeka when they knew that the work 

15 wasn't going to be done, take the ballaat regulator 

16 that waa juat a few ailea away and aaooth the rock. 

17 Kr. Kozak's arguaant ia that, you know, two weeka; 

11 four •ontha, what'• the difference in the laq? Well, 

19 I think the difference ia that the law presuaea--the 

20 law doean't·presuae--the lawsuit state• that if a 

21 long-standing condition ia dangerous and exiata, a 

22 Defendant had a duty to the prevent it, aubjact t~, 

23 depending upon what law you're under, the Plaintiffs 

24 contributing to hi• own causing of an accident. 

25 Here, the Defendant put on all the evidence it 
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1 choae to about Plaintiff• contributing to it• own: 

2 accident, and the jury baa •poken. The jury did not 

3 think tbat Kr. Triaiev did anything wrong. or, if 

4 they did, they apparently factored than into their 

5 verdict in thi• case. 

6 THE COURT: All right. 

7 MR. SHAPIRO: I juat, on the i••ue of da•ave•, 

8 Your Honor, and Mr. Tri•iew'• pain and what he vent 

9 through, Your Honor, heard it all, and I'• not going 

10 to reiterate it. I ••ntioned--

11 THE COURT: There wa• plenty of evidence on~ 

13 MR. SHAPIRO: One thing I didn't aention in •Y 

14 •••orandu• i• the law presu••• that Kr. Triaiew had 

15 at least a life expectancy to age 80. Be wa• 67 a 

16 few week• ago during the trial, and obviou•ly they 

17 evaluated what he va• ha• to go through the reat of 

18 hi• life, plu• hi• pa•t pain and suffering. 46 

19 

20 

percent iapairaent to hi• back and the Defendant ••de 
I 

a big deal of thia pre-exi•ting arthriti• and the 

21· evidence at trial wa• that he wa• totally 

22 a•yaptoaatic. ~he ••n had never been to a doctor for 

23 it ~ive years before the accident, and he jogged. We 

24 just part coapany that that bad anything to do with 

25 his condition on the day of the accident. They think 

26~ 
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1 it was a aitigating or ainiaizing factor on the i•sue 

2 of pain and •uffering, but the jury apparently 

3 di•carded that. 

4 THB COURT: All right. Thank you very auch, Mr. 

5 Shapiro. 

6 Mr. Kozak? 

7 MR. KOZAK: I juat want to --

8 THE COURT: Wa• there evidence of Kr. 

9 Triaiew'a knowledge or lack of knowledge of the 

10 ballast still being in pilea? 

11 KR. KOZAK: Well, the evidence wa• 

12 uncontradicted that be knew about it. He helped 

13 unload the ballast. He vaa part of the crew that 

14 unloaded the balla•t. How, Kr. Forsyth, the assistant 

15 track supervisor, •• to the unevennes• of the ballast 

16 testified as to how this is done. The ballaat ia aet 

17· off, pushed off aa the train i• aoving along the 

18 track, and it'• tried to be kept evenly. But it's 

19 impossible to have it perfectly contoured •• they're 

20 unloading it. So, the unevenn••• of it i• a natural 

21 condition of it. And the Plaintiff showed a video, 

22 Your Ho~or, of, I •aan, this i•n't aoaething where 

23 you just put the ballast down and then ~ou coae in 
l 

24 the next day with a brooa and clean it up. Thi• 1• a 

25 huge operation. And Kr. Palaar testified about th* 

CRANE-SNEAD ' ASSOCIATES, IHC. 
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1 achedule to that, and it'• juat unreaaona~le in thia 

2 inatance to hold the Railroad at such a high atandard 

3 to have gone out there the day after or week after 

4 and cleaned it up. And 
i 

5 TBB COURT: Does it ••k• any difference why 

6 Mr. Triaiew was on the ~allaat? Aa .I recall, the ~ 

7 evidence he--whoever vaa with hia. I forget whether 

8 it waa Porayth or--

9 KR. KOZAK: Forsyth. 

10 THE COURT: Farayth got down to clip •o•• 

11 ~ruah away fro• the track. What was the evidence aa 

12 to why Kr. Triaiew waa down there? Did Mr. Por•yth 

13 call hi• or waa Kr. Triaiew juat atretching hi• lega 
;I 

14 or wa• he getting ready to perfora soae service for 

15 the Railroad? 

16 MR. KOZAK: Getting ready to perfora soae 

17 service, I think, wa• part of their noraal duties. 

18 That's what they did in this vehicle, they rode the 

19 track inapecting for de~ri• and they saw a ••all tree 

20 near the track, ao they were both getting out in 

21 order to reaove the de~ri•. So, he vaa getting out 

22 to perfora noraal job duti••· He te•tified •• he:got 
i 

23 
,. 

out he looked down he saw the ballast and he stepped 

24 right out into it. 

25 THE COURT: But doesn't that go to the issue 

CRANE-SNEAD ' ASSOCIATES, INC. 
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1 of contributory negligence a• oppoaad to the 

2 Railroad'• priaary negligence. 

3 HR. KOZAK: Ye•, it doe•, Your Honor, except 

4 for the ract that the ba1laat he looked out into and 

5 atepped in waa there froa Karch. If they had had 

6 oqca•ion to cut down a tree in April or Kay or June, 

7 there wouldn't have been any difference in the 

a condition of the ballaat. And, that the Railroad 

9 could fore••• that the day after thi• THS operation 

10 waa cancelled, they had a duty to 90 out there and 

11 clean up a condition that had been there two or three 

12 aonth•; everybody knew about it and knew they had to 

13 deal with. It'• ju•t unrea•onable. Por the record, 

14 I ju•t want ·to cite the caaa of XcGbee ver•u• 

15 Coa•onwealth, it'• 4 VA 317. It ju•t atand• for the 

16 proposition that the Motion to Set A•ide the verd~ct 

17 aay be aade without a prior Motion to strike. 

18 TBB COURT: I vas aade aware of that a couple 

19 of years ago. I didn't think you could either, but 

20 there ia a ca•• that •pacifically •ay• you don't have 

21 to •ake a Motion to strike. I think Kr. Shapiro ia 

22 correct ia hia conceaaion on that point. 

23 Obviously, a Railroad haa to put down balla•t 

2' until railroad• find aoaa other waya of -- I alway• 

25 thouqht it waa cuahioning the track, but, apparently, 

CRANE-SNEAD ' ASSOCIATES, IHC. 

267 

/ 



\ 

14 

1 it'• not. It'• to atop the track fro• aoving 

2 around. so putting the ballaat down i• not ~ 

3 negligence. 

4 The que•tion or the que•tion that I gue•• tbat 

5 Kr. Shapiro or one of the queationa that he rai••• i• 

6 whether leaving it there for a long period of tiae ia 

7 negligence. I'• not very coafortable by saying tha~ 

8 leaving it there for any particular aaount of tiae is 

9 negligence, because I don't know where to cut that 

10 off. If the -- If the Plaintiff had fallen dovn a'day 

11 after the accident, waa that negligence if he had~ 
12 fallen down a aontb later or two aontha later? I'• 

13 not aure that there i• any cut off period, and I •• 

14 not sure it ia appropriate j~at to give that question 

15 to the jury to let the jury decide how long ia too 

16 long. That aay be appropriate in the appropriate 

17 caae. I'• not •ure thia ia that caae. 

18 It aeea• to ae, though, that the real queation 

19 in thia caae 1• not juat putting the ballaat down; 
t 

20 but what did the Railroad require Kr. Triaiew t~ do 

21 after it put the ballaat down. Again, if Kr. Triaiew 

22 just wanted to stretch hi• lega or aav a friend 
I 

23 standing next to tbe track and just wanted to get· 

24 dovn and go talk to hi• friend, I think you aight 

25 have a different aituation .. It see•• the Plaintiff 

CRANE-SHEAD i ASSOCIATES, INC. 
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1 would be hard preaaed to cite any negligence on the 
t 
1 

2 part of the Railroad. The Railroad put the balla•~ 

3 down. Mr. Tri•i•v kaev that the balla•t va• pil••· 

4 If it waa in an unaafe aanner, he knew that it va• in 

5 an unsafe •anner, becauae he knew it vaa t~•r• vben 

6 it waa put down.~ B~t, then, also, to require hi• to 

7 perfor• his aervice•, once the ballaat waa put down, 

8 I think that'• the negligence. A combination of both 

9 puttinq the balla•t down, leavinq it in an unaafe· 

10 condition no •attar how long, but while that'• 

11 happening,· while that condition ia in exiatence, 

12 requirinq Mr. Tri•iev to do his job on that balla•t, 

13 and Mr. Triaiew had a choice to make. Be could 

14 either do what he waa told to do by hi• auperviaor or 

15 not to do it. I think he did what you expect worker• 

16 to do. He obeyed the order• of his aupervi•or. In 

17 doing so, he expo•ed himself to the hazardou• 

18 condition created by the Railroad. That beca•• a jury 
1 

19 question, then, to determine the negligence of the 

20 Railroad and Kr. Trimiew'• negligence •• being an 

21' PDLA ca••· Mr. Tri•iew'• negliqence did not bar Ilia 

22 recovery. '!hat iasue was presented to the jury. The 

23 jury spoke to that issue, and the court 1• not 

24 inclined to set that verdict aside. 

25 With regard to the amount of damaqea, there 
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1 waa aore than autficient evidence, in the court'• 

2 opinion, to •upport the particular amount• of daaages 

3 in this ca•e, particularly with respect to the lo•t 

4 wages, I think va• more than sufficient to aupport 

5 the half aillion dollar verdict. It •ound• hi9h, 
i 

6 but, in light of the amount of lost wage• that the 

7 Plaintiff proved or at least presented to the jury, 

8 the court doea not believe that that ia too high and 

9 certainly doesn't ahock the conscience of the Court, 

10 which i• the •tandard. 

11 so, again, I think that the Plaintiff did 

12 carry ita burden of proving or a least putting on 

13 enough evidence to present the question of the 

14 Railroad'• negligence to the jury. I think that 

15 question i• properly presented to the jury along with 

16 the question of Mr. Trimiew's contributory 

17· negligence. So the Motion to Set Aside, Motion to 

18 Recon•ider the Court's order refusing to set ••ide 

19 the verdict will be denied. 

20 Kr. Shapiro will you prepare. the order on 

21 that? 

22 MR. SHAPIRO: Thank you, Your Honor. 

23 ~BB COURT: I understand the argument fully, 

24 and I aa •ure Mr. Shapiro hasn't heard the la•t oi 

25 you on that. Anythinq else? 
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1 KR. KOZAK: That's all, Your Honor. 

2 TBB COURT: Thank you very much. 
i 

3 " 

4 

5 * * * * * * * * * * * 
6 CASE CONCLUDED. 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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VIRGINIA: 
IN THE CIRCUIT COURT FOR THE CITY OF RICHMOND 

CUNTON TRIMIEW, 

Plaintiff 

v. 
.s~~ 

AT LAW. NO. 95-A 58(}3 

NORFOLK SOUTHERN RAILWAY COMPANY, 

Defendant. 

NOTICE OF APPEAL 

Defendant Norfolk Southam Railway Company hereby notices its appeal to the 

Supreme Court of Virginia from the order of this Court entered December 11, 199~ 

awarding judgment in favor of the plaintiff. 

A transcript of the trial and other incidents of the case, including defendanfs 

post-trial motions, will be filed, and defendant certifies that a copy of the transcript has 

been ordered from the court reporter who reported the case. 

Respectfully submitted, 

NORFOLK SOUTHERN RAILWAY COMPANY 

By: 

John S. Barr (VSB #5229) 
Fred R. Kozak (VSB #17791) r. ~ F ·,:,. ., i--J ;_;. 1· ·~.! ~EiJ 
MALONEY, BARR & HUENNEKENS I_ ...... ___ .... ,..., , .,- "·?'1" 
A Professional Corporation ~ L~ '_. !_ ~ :.. _.,_ '· ~ ... 

NationsBank Center I . .., :.. , , · : j 
~~C~~~:.~~i.:~~~ite 800 DE';!~l~:.;.:JE.A:".CLERK 

- (804) 644-0313 ·~.. o.c 
Counsel for Norfolk Southam Railway Comp&Ry 
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CERTIFICATE OF SERVICE 

1 hereby certify that on January 11, 1998 a copy of this Notice of Appeal was 

sent by first class mail, to counsel for plaintiff, RiChard N. Shapiro, Esquire, Wilson, 

Hajek & Shapiro, P.C., 1294 Diamond Springs Road, P.O. Box 5369, Virginia Beach, 

Virginia 23455. 
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VIRGINIA: IN THE CIRCUIT COURT OF THE CITY OF RICHMOND 

CLINTON TRIMIEW, 

Plaintiff 

v. 

NORFOLK SOUTHERN 
RAILWAY COMPANY 1 

Defendant 

AT LAW NO. 95-A-520-3 

0 R DE R 

This matter came before the Court on defendant's Motion ·for 

~ Reconsideration and Motion and Memorandum to Set Aside the Verdict 

or for Remittitur, in which defendant asked the Court to reconsider 

and/or set aside the entry of the Court's Order of December 11, 

1995 regarding the jury's verdict in this cause. The Court heard 

oral argument of counsel for both parties in this cause on December 

19, 1995, and hereby 

WILSON, HAjEK 
&. SHAPIRO, P.C 

4PIOF!.$S~· :noN An v.w 
\1ROP..1A VA llofSS 

DENIES the motion for reconsideration and/or to set aside the 

verdict or enter a remittitur in this cause for the reasons as 

stated on open Court. 

I ask for this: 

PLEADING\TRIMIEW.ORD 



VIRGINIA: IN THE CIRCUIT COURT OF THE CITY OF RICHMOND 

CUNTON TRIMIEW, 

Plaintiff 

v. 

NORFOLK SOUTHERN RAILWAY COMPANY, 

Defendant. 

AT LAW. NO. 95-A-530-3 

I
. R.-ELE.I i.E'..! .'._; ,t·· IL.t;JJ 

CIT:~"'· ~ ~, (··· ·~.?~T 

FEJ .-. : i ~~ ... 

!BEVILL .. .~.. :.:1...:-~·i. 
BY ................. . 

NOTICE OF FILING TRANSCRIPT ON APPEAL---+--~~~~ 

Defendant/ Appellant Norfolk Southern Railway Company, in accordance with 

Rule 5:11, Rules of Supreme of Virginia, hereby files its Notice that the transcript of the 

trial and post trial proceedings in this case were filed with the clerk of the trial court on 

February ~996. 
Respectfully submitted, 

NORFOLK SOUTHERN RAILWAY COMPANY 

John S. Barr (VSB #5229) 
Fred R. Kozak (VSB #1n91) 
MALONEY, BARR & HUENNEKENS 
A Professional Corporation 
NationsBank Center 
1111 East Main Street, Suite 800 
Richmond, Virginia 23219 
(804) 644-0313 

Counsel for Norfolk Southern Railway Company 
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CERTIFICATE OF SERVICE 

1 hereby certify that on February ~996, a copy of Notice of Filing Transcript 

on Appeal was sent by first class mail, to counsel for plaintiff, Richard N. Shapiro, 

Esquire, Wilson, Hajek & Shapiro, P.C., 1294 Diamond Springs Road, P.O. Box 5369, 

Virginia Beach, Virginia 23455. 
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BOND 

N 400JT4101 o. ----------------

KNOW ALL MEN BY THESE PRESENTS, That we, 

Norfolk Southern Railway Company, principal, and St. Paul Fire and Marine Insurance 
~ 

Company surety, are held and firmly bound unto Clinton Trimiew (appellee) in the sum 

of $545,000.00 to the payment of wbich we bind ourselves, our heirs, successors, personal 

representatives and assigns, jointly and severally, firmly by these presents. 

The condition of this obligation is such that: 

Whereas judgment was rendered by the Circuit Court of the City of Richmond 

December 11, 1995, in the case of Clinton Trimiew v. Norfolk Southern Railway 

Company, Case No. 95-A-520-3; 

And whereas it is the intention of Norfolk Southern Railway Company to appeal 

said judgment to the Supreme Court of Virginia, and suspension of execution of the 

judgment is sought; 

Now, therefore, if Norfolk Southem Railway Company (appellant) shall perform 

and satisfy said judgment or the part thereof proceedings on which are stayed, in case 

such judgment or slich part be affirmed in whole or in part, or the appeal be dismissed, 

refused or not timely prosecuted, and shall pay all damages, costs, and fees which may be 

awarded against it in the Supreme Coun and all actual damages incurred in 

consequences of the suspension, then this obligation shall be void, otherwise to remain in 

full force and effect. 
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IN WITNESS WHEREOF, the parties have caused this instrument to be executed 

on the date or dates shown below: 

PRINCIPAL: 

NORFOLK SOU1HERN RAILWAY CO. 

State of Virginia 
City/Gm:mJv of Norfolk 

--~~~-------------------

The foregoing insuument was acknowledged before me this 2nd. day of 

........-..Fe ... b...,r.;;;;;ua_.r"""'y ____ , 19 96 by James A. Hixon, Vic:e President - Taxation 

of Norfolk Southern Railway Company 

My commission expires: -------------------------------
MARCH 31, 1999 

-2-
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SURETY: 

ST. PAUL FIRE AND MARINE INSURANCE CO. 

JluAL<W)/~ 
I 

BY: 
By: Theresa S. Stump 

Attorney-In-Fact 

State of Virginia 
City/£»-.. of __ R_oa_n_o_k_e ________ _ 

The foregoing instrument was acknowledged before me this ~ day of 

___ J_a_n_u_a_rY ____ ., 19~ by Theresa s. Stump, Attorney-In-

Fact of the St. Paul Fire and Marine Insurance Company 

~;,,d£l 
Carol Stump Jordan· 

My commission expires: __ 9_1_3_0_/_9_6 _________ _ 

-3-
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'llleSISiul ·ST. PAUL FIRE AND MARINE INSURANCE COl\fPANY 
• Washington Street, SL Paul, Minnesota 55 

CERTJFICATE OF 
AUTHORITY NO. 

•

0 

Surety 
0 • 

CERTIFIED 
COPY NO. 

F-11887 

For verificalion of the ambcmicity of this Power of Attorney. you may telephone toll flee 1-8()().421-3880 and ask for 
the Power of Attorney Clerk. Please refer to the Certific:alC of Authority No. and tbc named individual(s). 

GENERAL POWER OF A'ITORNEY ·CERTIFIED COPY 
(Original on File at Home Office of Company. See Cenification.) 

1812560°0 

KNOW ALL MEN BY THESE PRESENTS: That St. Paul Fire aad Marine Insurance Company, a corporation organized and existing under the laws of the Swc 
of Minnesota. having its principal office in the City of SL Paul. Minnesota. does hereby constinue and appoint: 

E. Bruce WiJ s.ie, Sandra I.eslie, ~esa Sbmp, carol Jordan, Linda White,· Sherrie B. 
""'-"'.: -- .: -~.: ' • n, 1 1 ft.oo.___,_ V:. . • ~~j,, .U»o.U.v:t 'B y, ~, ll:gl.nl.a 

its tnae and lawful aaomey(s)-ia-fact to execute. seal and deliver for and on its behalf as surely. any and all bonds and undertakings. recognizances. contracts of 
indemnity and other writings obligatory in lhc zwure thereof. wbich are or may be allowed. required or permiacd by law. statute, rule, regulation. contract or 
ocberwisc. 

001' 'm EXCEED m PENlWr! mE SUM OF 'IWENF.i-FIVE MIIUON 1X)T:tARS($25,000.,000)FACH 

and the execution of an such iasaument(s) in pursuance of dlese presents. shall be as binding upon said St. Paul Fire aDd MariDe IDsuraace Company, as fully and 
amply, roaD intents and purposes. as if the same had been duly executed and acknowledged by its regularly elected officers at irs priDcipal office. 

0 

This Power of Auomey is executed. and may be certified co and may be revoked._ pursuant to and by authority of Anicle V,-Scctioa 6(C). of the By-Laws adopted by 
the Shareholders of ST. PAUL FIRE AND MARINE INSURANCE COMPANY at a meeting called and held on the 28th day of April. 1978. of which the following 
is a 1I'UC transcript of said Section 6 (C): · 

""The President or any Vice PresidenL Assiscant Vic:e PresidenL Secretary or Service Center Oencra1 Manager shall have power and authority 
(1) To appoint Attomcys-in-fact. and to authorize them to execute on behalf of the Company. and attach the Seal of the Company thereto. bonds and 

undenakin~ recognizances. cOnUDCts of indemnity and other writings obligatory in the nature thereof. and 
(2) To appoint special Attomeys-in-facL who ue hereby authorized to certify to copies of any power-of-auomey issued in pursuance of this section 

and/or any of the By-Laws of the Company. and 
(3) To remove. at any time. any such Attorney-in-fact or Special Attorney-in-fact aDd revoke tbe authority given him... 

0 

Further. this Power of Attomey is signed and sealed by facsimile pursuant to resolution of the BOBJd of Directors of said Company ldopred at a meeting duly called aod 
held on the 5th day of May, 1959, of which the following is a aue cxcerpc 

.. Now thcn:fme the signatUreS of such officers and the seal of the Company may be affixed to any such power of anomey or lilY cenificate relating thereto by 
facsimile. and any such power of anomey or c:ariJicarc bearing such facsimile sigaarures or facsimile seal shall be valid and binding upon the Company and 
any such power so executed and certified by facsimile signatures and facsimile seal shall be valid and binding upon the Company iD the future with rapect ro 
any bond or unclcnakiDg to .mcb it is auadJcd." • 

lN TESTIMONY WHEREOF. St. Paul Fire and Marine IDsaraDce Compuy has caused this instrument to be sisned aDd hs corporare 
seal to be affiXed by its authorized officer, this 30th day of November. A.D. 1990. 

STATE OF NEW JERSEY }ss. 
County of Sommerser 

Sf.PAULnRE~ll:k~q;~:ANY 

MICHAEL B. KEEG~. ~wy 

On this 5th day of January . 19 94 . before me came the indiviclual who executed the preceding insuument. to me 
penonally known. and. being by me duly swam. said that he/she is the therein described and awhorized offic:er of St. Paul Fire aDd Marine IDsu.raDc:e Company; 
that the seal affixed to said instrument is the Corporate Seal of said Compaay; dill the said Corponue Seal and hislber sipaaue were duly affixed by order of me 
Board of Directors of said Company. 

CERTIFICATION 

IN TESTIMONY WHEREOF. I bave hereunto set my hand and affixed my Official Seal. at the toWnship ofBcdmiaster. New Jersey. me 
day and ycaz fii'St above wri=n. 

.b 

MF'fHI!~. Nowy Public. Middlesex. NJ 
My Commission Expires December 16. 199E 

L the undersigned officer of St. Paul fire ud Mmae lm1lna:lce COJIIIIDY, do hereby eenify that[ have compared the foregoing copy of lbc Power of Attorney ancl 
affidavit. and the copy of the SecUoa of tbe By-Laws of said Company as sa fonb iD said Power of Attorney. with the ORIGINALS ON FILE IN THE HOME 
OmCE OF SAID COMPANY, aDd 1hallbc same are correctlr.UISCripts thereof. and of the wbole of the said originals. and that die said Power of Attorney has DOl 

been JeYolced and is aow in IW1 ftxcund effect. · ,,. .~1 y-

IN TESTIMONY WHEREOF. I bave haeunlo set my hand this ~I. W~ 
30th dayof January 19~. Ml~N.AssLSecrowl 

Only a certified copy of Power of Attorney bearing the Cenificate of Authority No. printed in red on the upper right comer is binding. Photocopies. carbon copies o 
other reproductions of this document are invalid and not biDding upon the Company. 

ANY INSTRUMENT ISSUED IN EXCESS OF THE PENALTY AMOUNT STATED ABOVE IS TOTALLY VOID AND WITHOUT ANY VALIDITY. 

29550 Rev. 6-94 Printed In U.S.A. 



VIRGINIA: 

IN THE CIRCUIT COURT OF THE CITY OF RICHMOND 

CLINTON TRIMIEW, 

Plaintiff, 
v. 

NORFOLK SOUTHERN RAILWAY COMPANY, 

Defendant. 

AT LAW NO. 95-A-520-3 

ORDEB SUSPBNPING BNIORCEMBIT or JQDGMEIT 

Came this day the Defendant, Norfolk southern Railway 

Company (the "Defendant"), by counsel, upon its motion to stay or 

suspend proceedings to enforce the judgment entered by this Court 

on December 11,.1995 (the "Judgment"), and ·it appearing to the 

Court that the Defendant has filed its Notice of Appeal of the 

Judgment to the Supreme Court, and that the Defendant has filed 

an appeal bond with the Clerk of this Court in the amount of 

$545,000.00 to suspend execution of the Judgment pursuant to 

Virginia CodeS s.o1-676.1(C), and it appearing just and proper 

to do so, it is hereby 

ORDERED that the Defendant's motion to stay or suspend 

enforcement proceedings be, and it hereby is, granted. All 

proceedings to enforce the Judgment are hereby stayed until there 

is a final disposition of the Defendant's appeal .to the Supreme 

Court of Virginia. 

The Clerk is directed to send a copy of this Order to· all 

counsel of record. -~ 



s. Barr {V #5229) 
Fred R. Kozak ( SB #17791) 
MALONEY I BARR & HUENNEKENS I 

ENTER: 

A Professional Corporation 
NationsBank Center 
1111 East Main Street, suite 800 
Richmond, Virginia 23219-3103 
(804) 644-0313 

I I 

Counsel for Defendant, Norfolk southern Railway Company 

. Seen: 

apiro 
Wilson, Ha· k & Shapiro, P.C. 
1294 Diam d Springs Road 
Post Office Box 5369 
Virginia Beach, Virginia 23455 
(804) 460-7776 

Counsel for Plaintiff, Clinton Trimiew 

2 
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AsSi&JUDents of Error 

1. The lower court erred in denying Norfolk Southern's motion to set aside 

the verdict on the grounds that there was no showing the railroad was guilty of primary 

negligence. 

2. The lower court erred in denying Norfolk Southern's motion to vacate the 

judgment on the grounds that it was excessive. 

3. The lower court erred by failing to order a new trial on all issues, a new 

trial on the issue of damages, or to put appellee on terms to accept a remittitur. 

2S2A 
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NORFOLK SOUTHERN RAILWAY SUPERSEDED DATE NLNER 

HW&S 01-01-87 
390 . .. ._ 

- -STANDARD. PROCEDURE ISSUE DATE 
04~1-91 

TITLE: flLf IUNER Page 

MAINTAINING TRACK STABILITY 107-1-129 
1 of 9 

(6310T) 
ALL PREVIOUS PROCEDURES AND INSTRUCTIONS IN CONFLICT HEREWITH ARE 

SUPERSEDED TO THE EXTENT OF THE CONFLICT UPON RECEIPT OF THIS PROCEDURE. 

SCOPE AND NATURE 

To establish a unifo~ system for prevent\on of buckled track due'to extreme changes in rail temperature. 
. . 

SPECIAL REFERENCES 
~ . 

fi&S Standard PT'OCedure 005.- Rail Anchors 
MW&S Standard Procedure 125 - Expansion Joints 
HW&S Standard Procedure 260- Ra1l: Adjustment b~ Cutting 
HW&S Standard Procedure 375 - Sp\k\ng Patterns for Track and Bridges 
MS Standard Procedure COO - Rail: Transposing or Replacing Curve Worn Rail 

Weekly Report of Welded Rail Transposed 
or Laid by Division Forces, Fonm 11323 

Report on CWR Adjustment by cuttin9, Fonn 11324 
Curve Movement During Track Surfac1ng in Cold Weather, Foma 11325 

Copy attached 
to procedure. 

OUTLINE OF PROCEDURE 

Begins 
on P•ge 

1. TRACK STABILITY FACTORS • • • • • • • • • • 2 

2. TRACK toNDlllONS • • • • • • • • • • • • • 2 
.01 Ballast Sections • • • • • • • • • • • 2 
.02 Crossties.and SNitch Ties ••••••• 2 
.03 Rail Anchors • • • • • • • • • • • • • 2 
.04 Tight Track • • • • • • • • • • • • • • 3 
.OS Adain9 Rai 1 to .CWR 

Durtng COld Weather • • • • • • • • • 3 

3. TRACK INSPECTIONS • • • • • • • • • • • • • 3 

4. CROSSTlE OR SWITCH TIE IEPJ.ACEMEJIT • • • • 3 

S. SURFACING TRACK • • • • • ·• • • • • • • • • 4 

6. COMBINED Tlt'BERlHG & SURFACING YJRK • • • • 5 

293 

7. fEASUREfENT OF TRACK CONDITIONS 

Begins 
on Page 

BEHIND SURFACING WORK • • • • • • • • • • 5 
.01 Rat 1 T~rature 

Measurements (System Gangs) • • • • • • 5 
.02 Track Movement Measurements • • • • • • 5 

8. RAIL LAYING BY SYSTEM GANGS • • • • • • • • 6 

9. S~THING • • • • • • • • • • • • • • • • • 6 

10. CRIBBING TRACK AND SPOT UNDERCUTTING • • • 7 

11. UNDERCUTTING TRACK OUT OF FACE • • • • • • 7 

12. BRIDGE WORK • • • • • : • • • • • • • • • • 7 

13. LAYING OR TRANSPOSING WELDED 
RAIL BY LIN£ ~INTE~CE • • • • • • • • 8 

14. ADJUSTING WELDED RAIL • • • • • • • • • • • 9 



. 
. NORFOLK SOUTHERN RAILWAY SUPERSEDED DATE IUtSER 

MW&S 01..01-81 390 
STANDARD PROCEDURE issuE DATE 

04-01-91 
fll.f NUPBER Page 

INTAINING TRACK STABILITY 107-1-829 
2 of 9 

. 
PREVIOUS PROCEDURES AND lNSJRUCTIONS IN CONFLICT HEREWITH ARE 

=nED TO THE EXTENT OF THE CONFLICT UPON RECEIPT OF THIS PROCEDURE.· 
PROCEDURE 

possibility of track buckling is a constant threat and only alertness, good commcn sense, and 
erenct to the foll~ing instructions w\11 keep the track in lint for the safe operation of the 
lroad. 

BlLITT FACTORS ARE: 

disturbed bY surf&cin' or smaoth\ft9 
.ave u l1tt1t as 201 o the hold1~ 
· (lateral restra1nt) of undasiur& 
~ •. Tta&t ts a loss of 801. 

11~\lltf both lateral and venlc&l, 't't §Y ~nAoe over the track or by · 
.s c~c 10n to a smaller degree. 

' vith continuous wlded ran ll'llst not 
sturbed without the proper slov order. 

orders •st be based on tract 
J..itt. Stable track is o&tirned by 
nglhe track settle, under tonnage, at 
IUCecf Speed. 

tDITIOHS 

.st. Sect 1 ons 

full stAndard ballast section must be 
. inuined for jointed and welded rail 
· ack seed ons. 

.. tvtard b&llut sections art as shovn \n 
•· etches t.low and in the neJtt col.._. 

WELDED RAIL 
s· . 

.... ---
11 ; 

T ANmCT TRAO< 

ion to procedure last 1ssued 01-01-87. 

• 

• 

JOINTED RAIL 

TANGENT TRAa< 

CURVE TRAO< 

.02 Crossttes and Sw\tch Tles 

Tte condition should be of sufficient 
strength to hold gage, surface and 
al\nement to prevent rail buct,\ng. 

.03 R& \1 Anchors 

a. Rat 1 aust be ~nchored tn accord~nct with 
fii&S StandArd Procedure 005 - •I£ i 1 
Anchors.• 

b. In ~dd\t\on to anchors required b~ 
MS Standard Procedure 005, sufftc1ent 
~nchors a~st be ~ed to any 10v; ng ra; 1 
vt\\dl is subject to getting out of 1 ine 
or vhere anchors do not hAve sufficient 
holding powr. ____ 

..... 
. : .. 

~~~~~~~~~~?~~:· 
l 
c 

-.. 

..... 

;-: • . ;..,;,;_:i::-:~·-:i: :~ , ..•. ... 
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NORFOLK SOUTHERN RAILWAY SUPERSEDED DATE NliBER . 
MW&S 01-01-87 

390 
STANDARD' PROCEDURE ISSUE DATE 

04-01-91 

TITLE: flLt MillER Pige 

MAINTAINING TRACK STABILITY 107-1-829 
3 of 9 . 

_(6310T) .. 
AIL PREVIOUS PROCEDURES AND INSTRUCTIONS IN CONFLICT HEREWITH ARE 

SUPERSEDED TO THE EXTENT OF THE CONFLICT UPON RECEIPT OF THIS. PROCEDURE. 

.04 Tight Trick 

a. Adjustment b1 cutting may be necesSAf'1 to 
welded rail which is tight or not 
properl1 adjusted. ..· 

, 

b. When track is knovn to be tJtht or has 
. moved out of line at the end of a bridle 

where expansion joints do not extst, 1 
; s necessary that ra i 1 be cut and 
adjusted in order to rel1eve stresses in 
the track rather than ~ lining the track. 

c. Untng of curves outward may be required 
for curves which have moved inward due to 
low temperature fram cold wtither. 

d. Slow Orders must be placed-at locations 
subject to getting out of 1\ne until the 
tract condition his been corrected. 

• OS Adding Riil to Oil During Cold Weather 

a. When themite welding in (1) 1ard tracks 
or leads with speeds greater than 25 mph, 
(2) main tracks, or (3) sidings AND the 
rail ~rature is lS• or 1ess,tnemite 
welders are to detenn1ne the .-nount of 
ra11 added (+) or renoved (-) when making 
thennite welds and this information is to 
be included in the dail1 thennttt welding 
report. 

b: llaenever ran is cut into ( 1) yard tracks 
or leads with speeds greater than 25 crph, 
(2) ~in tracks, or (3) sidings for 
defective rill replacement or 
constructiOft and 1f it is necessa~ to 
add rail, the a'IDUnt of rall idded (+) to 
the trade is to be r~rted to the 
dtv;ston engineer's ~ffice. 

c. Division engineers ire resP9nsible for 
reviewing the re~rt of ra11 added bJ 
thenm1te welding for their territor,r as 
well as reports fn11 their track 
supervisors of an1 rail added and have 
the rail adjusted as necessar.y in the 
spring. 

• 

3. TRACK INSPECTIONS 

.01 All sc~eduled track inspections must be 
maintained. 

.02.Additiona1 ins~ctions will be made during 
sudden changes in temperature where welded 
rail or recentll worked loose track will be 
subject to gett1ng out of line. 

.03 During periods of excessive t~erature 
changes, weekend inspections vi 11 be made 
when required. When a slow order is being 
run because of tight track, it is necessar,y 
to make inspections on SaturdaJ and SundaJ. 

.04 Special attention must be given to track on 
curves, in dips, at the ends of bridges, 
heavy grades, recentlJ.disturbed track. 
track worked during the past vi nter, or 
locations of multiple thenmite velds made 
during the past winter • 

4. CROSSTIE OR SWITCH TIE REPLACEMENT 

.01 Whenever crossties or switch ties are 
rep 1 aced, a s 1 ow order must be used in 
accordance with instructions below. The 
foreman or person in charge of the work is 
responsible for placing the slow order. 

a. A 10 IIJ)h slow order lUSt be used in 
welded and jointed ri'irterritory when 
the riil temperature is 110°F or above. 

I 

b. A slow order of 25 ~h, maxinun s~ ma1 
be used .men the rai 1 teq>eratUre is less 
than 110°F. · Slow orders between 10 and 
25 ftt)h cannot be used on jointed rat 1. 

c. If in doubt as to t~rature, follow 
110°F or ibove rail temperature 
instruction. 

d. When a slow order of less than 25 mph is 
used, the passage of two tonnaee tr~ins 
is required before slov order 1s r11sed. 
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• Denotes revision to procedure last issued 01-01-87. 
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NORFOLK SOUTHERN RAILWAY SUPERSEDED DATE NUMBER 

. HW&S 01~1-87 
.390· 

STANDARD. PROCEDURE 
. 

ISSUE DATE 
0~1-91 

TITLE: l"lLt NUPI:Itft Page 

MAINTAINING TRA~K STABILITY 107-1-829 
4 of 9 

(6310T) 

tr 

tr 

I' • 

ALL PREVIOUS PROCEDURES AND INSTRUCTIONS IN CONFLICT HEREWITH ARE 
SUPERSEDED TO THE EXTENT OF THE CONFLICT UPON RECEIPT OF THIS PROCEDURE. 

e. A slow order of 25 111)h maxinan speed nust 
be in· effect for a suff1c1ent time beyond 
the vork per1od so that the track ~iJl 
became set t 1 eel and not be run over ~ 
trains at timetable speed 1mnediately 
after hav1ng been disturbed~~ . ·· 

f. "*' the llo-F r•l 1 t.,..,.rature 
instructions are used, slow orders n~.~st 
remain in effect for at least 2 dl~s of 
traffic. 

• 02 Newly installed t1es are to be spiked and 
rail anchors applied in the prescribed 
spiktny and ra11 anchor pattern at time of 
instal ation. (See ti&S Standard Procedures 
005 and 375.) 

.03 All newly installed ties nust be ~. If 
more t!Yn bo ties are installed per 39 foot 
rail length in welded ra\1 main track (or 
other than main track welded rail ~ith speed 
of 25 ft1)h or greater) , ties DISt be poNer 
taq)ed before s 1 ov order is removed. 

• o~ Upon. ~lett on of tie replacement, ballast 
sect1on must be restored to standard before 
s 1 ow order may be removed. 

.OS Removal of Slow Orders 

a. Sxstem Gang Work - The System Gang 
supervasor 1s responsible for ensuring 
removal of slov orders unless gang hai 
moved 10 lftlles or ftl)re to 1 new wrk 
location, in vh\ch case the track 
supervisor is responsible for removing 
~he s 1 f1t! order after persona 1 
1nspectum. T~ nust confer ~lth one 
another to be sure that this Is handled 
properly. 

b. Une Maintenance Work - The track 
superv1sor, 1s responsible for ensuring the 
remova 1 of the s 1 ow order. 

S. SURFACING TRACK 

.01 Without Track Stabilizer 

Whenever surfacing t10ric is ~m~ 
WITHOUT use of • tr.ct staba1i~, • slaM 
order 1r11st be used in •ecordanee ,,; th 
instructions below. The foreman or person 
in charge of the work is responsible for 
placing the slow order. 

Denotes revision to procedure last issued 01~1-87. 

• 
• 

tr 

• 

• 

• 

a. A 10 1!1)h slow order nust be used \n 
welded and jointed r~territor.y when 
the rail temperature is 110°F or above. 

b. A slow order of 25 ~h maxinun speed may 
be used when the rail tiii)erature is less 
than ll0°F. Slow orders betveen 10 and 
25 q,h cannot be used on jointed rai 1. 

c. If in doubt u to tlft1)erature, follow 
110°F or above rail temperature 
Instruction • 

d. When a slow order of less than 25 q,h is 
used, the passage of two tonnave trains 
is required before slow order 1s raised. 

e. A slow order of 25 q,h maxirrun speed nust 
be In effect for a suff1c1ent tine beyond 
the work period so that the track will 
became settled and not be run over b~ 
trains at timetable speed innediately 
after having been disturbed. 

.02 With a Track Stabilizer 

When surfacing track AND a track 
stabiHzer is used, aSTow order n~.~st be 
used in accordance with instructions 
belov. Tht foreman or .,.rson in charge 
of the work is responsible for placing 
the s 1 ow order. . 

a. Slow orders between 10 and 25 qlh cannot 
be used on jo i ntecl track. 

b. If the ra\1 temperature \s less than 
llO•F, a slm~ order of 40 111)h max1nun 
speed ma1 be used following the surfacing 
MOrt unt1l track has been run over by at 
least two tonnage trains. 

c. If the r&ll temperature is greater than 
no•F, a s 1 ow order of 25 ~h max uun 
speed is to be used following the 
surfac;ng work until track has been run 
over by at l~a~t·two tonn~ge trains. 

d. If ;n doubt as to t~rature, follow the 
110•F or above ra\1 temperature 
instruction. 
~ 

e. R~ardless of instructions in b or c 
abOve, other condit;ons may warrant a 
slow order running for an additional 
length of time beyond the two tonnage 
tr11ns before the slow order is raised or 
Pollllllf)Ved. ,....,9,... ,;. b 
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NORFOLK SOUTHERN RAILWAY 
MW&S 

STANDARD. PROCEDURE 
TITLE: 

MAINTAINING TRA~K STABILITY 

f. lf the track stabilizer breaks down, then 
5.01 governs the surfacing of all track 
surfaced that was not settled by the 
track stabilizer. 

.03 The runoff made at end of tht. day n~~st be 
left in good cross level and"i1inement with 
a fu 11 standard ba 11 ast stet 1 on, and no 
condi t 1 on 1 eft wh 1 eta could contribute to 
buckled track. 

• 04 lf insufficient ballast section exists 
behind newl1 surfaced tract, the gang 
supervisor 1s responsible for placing a 
proper slow order and advising the track 
supervisor or division engineer of the 
condition. The track su~ervtsor or division 
enytneer is responsible for having the 
ba last section restored and removal of slow 
order. 

.OS Removal of Slow Orders 

a. System Gang Work - The System Gang 
superv1sor 1s responsible for ensuring 
removal of s\~ orders unless gang has 
moved 10 cni 1 es or more to a new work 
location, in which case the track 
supervisor is responsible for removing 
the slow order after personal 
inspection. They must confer with one 
another to .be sure that this is handled 
properly. 

b. L; ne t1a i ntenance Work - The track 
superv1sorf 1s responsible for ensuring 
tht M!IIDva of tbe siC* order. 

6. COPelNEO TlNERING & SURFACING YlRit 

• 01 Where tie installation is cambined with 
surfacing, t.e., T&S,· sections 4 and 5 of 
these instructions nust be &pp 1 i ed 
together. Where instructions camined My 
confl let, the tlllst restrictiwe instructions 
apply and _,st be followd. 

.02 ln addit1on, at end of the ~rk veek all 
disturbed track n~~st be ful Jy t.Miped. 

• Denotes revis1on to procedure last revised 01-01-87. 

• 

SUPERSEDED DATE 

01-01-87 

107-1-829 

l. IEASUREMENT OF TRACK CONDITIONS 
BEHIND SURFACING YlRK 

NlNER 

390 . 

Page 

5 of 9 

.01 Ratl Temperature Measurements (System Gangs) 

a. RaU temperatures wi 11 be taken three 
times each da~ and re~rted to the 
maintenance of way equi~nt and material 
coordinator in Atlanta (microwave 
529-2401 or 529-1466) along with the 
daily production report • 

b. The ten.,erature wi 11 be measured at start 
of work, middle of day, and at end of 
work. 

c. Ratl tlq)erature is measured on the shady 
side of the·veb of rail. The thenmameter 
nust remain on the rat 1 for at least five 
minutes and be away from any fon~ of 
artificial cold or heat other than when 
ra\1 heater has been used in prescribed 
manner. 

.02 Track ~vement Measurements 

a. Where track is to be surfactd at a rail 
t~erature of 50°F or below, a Line 
~intenance officer sets reference stakes 
at 3 or more locations on each curve 
before track ts surfaced by T&S or 
surfacing Gang~ 

b. Reference stakes are to be set along 
curves clear of gang activities. 

c. A Une ltlinteYnce officer records the 
amount of movement one week after each 
curve is surfaced and furnishes the 
measurements on FonD 11325 (see exhibit 
page 1) to the division engineer's office • 

d. The division envtneer ts responsible for 
having curves w1th average inward 
movement of one inCh or lll)re lined out 
prior to hot weather, or else track is to 
be slow ordered in hot weather until 
lining is eamplete. · 

297 



• 

• 

NORFOLK SOUTHERN RAILWAY SUPERSEDED DATE NI.IBER 

HW&S 01~1-87 
390' 

STANDARD PROCEDURE issue DATE 
04-01-91 

TITLE: flL.t NUMtR Page 

MAINTAINING TRACK STABILITY 107-1-829 
6 of 9 

J6310Tl 
All PREVIOUS PROCEDURES AND INSTRUCTIONS IN CONFLICT HEREWITH ARE 

SUPERSEDED TO THE EXTENT OF THE CONFLICT UPON RECEIPT OF THIS PROCEDURE • 

8. RAIL LAYING BY SYSTEM GANGS 

.01 When system ra\1 laying schedules are 
prepared, the chief engineer ~rogram 
~intenance provides a copy of the· schedule 
to the chief engineer bridges and structures 

· in order that bridge engineeflng can 
deten~!ne ~uired.anc~or1ng or use of 
expans1on J01nts at br1dges. 

.02 Whenever rail is laid 1n tracts with a 
t imetab 1 e speed greater than 25 q,h, a s 1 ow 
order 111.1st be used. The s~stem gans 
supervisor is responsible for ensur1ng the 
placement of the slow order. 

a. Recommended maximum SP!eds for slow 
orders when lay1ng ra11 \s .. 25 q»h 

b. Dependent upon other track conditions 
(such as al1nement, tie condition, 
surface, or rail condition) a speed less 
than 25 ~b may be required. 

.03 Before slow orders can be raised: 

A. All joints tight\~ bolted with at least 
two bolts each ra1l end, 

b. rail spiked in the prescribed pattern 
(See MW&S Standard Procedure 375), 

c. rail anchor.s must be installed tight 
against the ties in prescribed pattern 
(See ~s Standard Procedure 005). 

d. all down ties fully tamped. •nd 

e. standard shoulder t..11ast section a.~st be 
provided. 

.04 Where speed has been restricted to less than 
25 mph for rail laying~ the ~assage of one 
tonnage train is requ1red before raising the 
speed to 25 ~h or greater. 

• OS The division engineer or the track 
suP!rvisor, after personal inspection of the 
ra1l laid, detennines the appropriate speed 
to run on the tract. 

.06 If the rail temperatu~ is below SOOf, ra;l 
heater ftllSt be used to ra1se \be rA i 1 -
temperature ahead of spiking to a 
temperature of 85°F to 100°F, ideally 95°F. 

.07 throughout ~elded rail laying, slack must be 
removed by use of rail pulling equipment. 

* 
* 

• 08 The rail gang supervisor is responsible for 
ensur.ing that the rail temperature be taken 
at time of anchoring for each strand (single 
gang) or each ribbon (dual gang) and 
rePQrting to the"maintenance of way 
equipment and material coordinator in 
Atlanta (mic~ave 529-2401 or 529-1466) 
along with the daily production repqrt. 
These t~ratures will in turn be furnished 
to the office of engineer of track. 

.09 The office of engineer of track 
prepares/updates rall t~rature charts and 
furnishes to the ch\ef engineers Line · 
Maintenance and the divis1on engineers for 
their territor.y. · 

.10 The division engineers must review the rail 
t~rature of all welded rail laid on his 
terrjtor,y and make adjustments where 
requ1red. 

9. SMOOTHING 

.01 Good judgment should be exercised in 
smoothing during hot weather and extreme 
temperature changes. 

.02 Welded rail should not be smoothed when rail 
temperature is above 110°F unless such 
smoothing is necessar.y to afford safe 
passage of trains: 

.03 Slow Orders 

a. A 10 ~h slow order n~.~st be placed at any 
location in jointed or welded rail 
territor.y when it is necessary to smooth 
track and the rail temperature is 110°F 
or above. 

b. A slew order of 25 q>h cnaxinun speed 
~~ be used Nhtn track 1s smoothed at a 
ra1l temperature of less than llOOF. 
Slow orders betNeen 10 and 25 mph cannot 
be placed on jointed rail • 

c. If there is· a P9Ssibility that rail 
temperature will rise to 110°F later in 
the day, a 10 q)b slow order nust he used 
until track has settled under traffic and 
is safe fel-'timetab le speed. 

d. A slow order of 25 q,h max\nun speed nust 
be in effect for a suff1c1ent t\me beyond 
the work period so that the track will 
become settled and not be.run over by 
trains at t1metable speed 1mmed\ately 
after having been disturbed. 
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e. The track supervisor, assistant track 
supervisor, or the foreman in charge of 
the work \s responsible for placing and 
removing the slav order. . 

f. If more than 4 continuous ties art hand 
~ in welded rail territory, a 25 ~h 
slow o,..r n~st be in effect unt i 1 track 
is power t~ and tract is settled for 
timetable speed. 

.04 When smoothing or restoring prescribed 
elevation in curves, each tie must be full~ 
tamped under each rail to eliminate voids 
between tie and ballast section. 

.OS Tie cribs must be filled with ballast at any 
point disturbed by smoothing and track left 
1n good alinement. 

* .06 When Line Ka\ntenance smoothing gangs are 
perfonming surfacing work, the~ are governed 
b~ the 1nstructions under •surfacing Track• 
in Section S beginning on page 4. 

10. CRIBBING TRACK AND SPOT UNDERCUTTING 

• 01 A 2S ~h maxinun speed slow order ~r~.~st be 
used when cr1661ng tracks of foul ballast, 
cribbing road crossings, and spot 
undercutt1ng • 

• 02 After a full standard ballast section has 
been restored, a slow order of 25 mph 
maxinun speed tlllst be in effect for a 
sutt1c1ent time be~ond the work period so 
that the track will become settled and not 
be run over by trains at t imetab 1 e soeed 
immediatel~ after having been disturbed. 

11. UNDERCUTT JHG TRACK OUT OF FACE 

.01 The track supervisor, division engineer or 
an officer designated by the division 
engineer must be with an~ tract undercutting 
operation and is respons1ble fOT' ensur1ng 
placement and remval of slow order. 

a. foll~ing the undercutting operat;on, • 
s 1 ow order of 10 mph IIUS t be used &Ad 
ftllst reaaain for a mininu1 of 24 flours of 
traffic. 

• Denotes r~vision to procedure last issued 01-01-87. 

* 

* 

• 

b. After 24 hours1 speed may be increased to 
a maximum of 2) mph (Jointed rail m.y not 
have a slow order between 10 and 25 mph) 
The 25 mph slow order must remain in 
effect as follows: 

Annual Tonna'e 
Less thin to m1 lion 
10 million or greater 

Time, at least 
4 days of tratt1c 
2 days of traffic 

.02 Tangent track that cannot be' restored to 
proper altnement during the heat of the day 
(noon to 6 p.m.) account tight track must be 
cut and adjusted in accordance with 
fi&S Standard Procedure 260 - •Rai 1: 
Adjustment by Cutting• before slow order is 
ra1sed or removed. 

.03 Measurements of track movement on curves 
behind surfacing work done in conjunction 
with undercutting operation are as covered 
in section 7 beg1nn1ng on page S with the 
following exceptions: 

a. Measurements will be m~de on curves if 
rail t~rature is 70°F or less when 
track is undercut • 

b. Stakes are set clear of all work 
activities and initial measurements made 
before track is undercut. 

12. BRIDGE .oRK 

.01 A slow order will be used when bridges ties 
art installed. 

.02 Renewing Bridge Ties on Open Deck Bridges in 
Wtlded Rai 1 Territor, 

a. Remove onl~ those rail anchors, where 
used, and fasteners on the ties to be 
installed that day. 

b. A 10 11\)h slow order n~~st be used until 
all ra1l anchors art re-applied, where 
applicable, and all fasteners (such as 
hook bolts; drift pins, pandrol clips, 
etc.) are 1nstalled. Temporar.y lateral 
restraints (such as line drift pins of 
suff\c;ent length to engage br;dfe steel) 
DIISt be p: ceick:d at least eve!l ifth tie 
before penmitting tr&1n operat1ons. 
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c. When rail ttq)erature exceeds 9S•F, no 
more than ten (10) ties are to be 
unspiked at one time unless one of the 
following cond1tions is -.t: 

(1) The rail is ~ to be adjusted to 
a t~rature greater than 95°F. 

(2) The ra\1 is cut off tie bridge and 
allowed to.move freely. 

(3) The rail is protected by expansion 
joints and the rail is kn~ to be 
nov i ng freely into •nd out of the 
joints. 

NOTE: On through girders •nd through 
trusses, it may be necessa~ to unspike 
aare than ten (10) ties in order to 
change out ties between floor be-.s. In 
such cases, secure adJacent ties in place 
with drift or hook bolts AND the rail 
IIJSt be secured at necessary intervals by 
use of double jaN ga9e rods securiny both 
tbt fieJd and gage s1de of both rai s • 

d. When ra;t t~rature is 95°F or less, 
there is no l1mit on the number of ties 
that may be removed at one time. 
However, if the rail displays behavior of 
being t1ght, then it 111st be handled per 
(c) above. 

e. A 25 ~h max inun speed s 1 ow order 111.1st be 
used until both requirements below are 
fulfi llecl. 
(1) All guard timbers are installed. 
(2) The ties are seated by the passage 

of two tonnage trains. 

• 03 When jo1nted ran ;s extremely tight due to 
hot weather conditions, it should be handled 
as welded rail. · 

• 04 When renewin9 ties on. ballast deck bridges, 
the instruet1ons in section 4 (Crosstie or 
SNitch Tie Replacement) governs. 

• OS When a 8&8 gang raises or disturbs the track 
approach to an open deck bridge, all items 
under sect ion 9 (Smoothing) 1111st be observed 
by the B&8 forces. 

• Denotes revision to procedure last issued 01~1-87. 

• 

• 

• 

• 

• 

• 

. 
• 06 When track 1 s ltnown to be tight or has moved 

out of line •t the end of a bridge where 
expansion joints do not exist, it is 
necessary that the rail be cut and adjusted 

· in accor~ance with HW&s Standard 
Procedure 260 - •Ra i 1: Adjustment by 
Cutting• in order to relieve stresses in the 
track rather than by lining.· 

.07 When ties are renewed or track is otherwise 
disturbed across 1 bridge or within 234 feet 
of a bridge1 special attention is required 
to ensure tnat rail anchors are installed 1n 
accordance vi th ti&S Standard 
Procedure 005 - •Rail Anchors• and 
expansion joints (Set ~S Standard 
Procedure 125), where used, are in proper 
condition before t~rary speed 
restrictions are removed. 

13. LAYING OR TRANSPOSING WELDED 
RAIL BY LINE MAINTENANCE 

.01 Whenever rail is to be laid across bridges, 
the division engineer is to notify the 
chief engineer - bridges well in advance of 
laying so that Bridge Engineering can 
dete~ine required anchoring or use of 
expansion joints. 

.02 ~S Standard Procedure 400 -- •Rail: 
Transposing or Replacing Curve Worn Rail• is 
to be follOwed when rail is laid or 
transposed by Line ~intenance forces. It 
is imperative that the reporting be made 
on fonD 11323.(see exhibit page it) • 

.03 The track supervisor or an officer 
designated by the division engineer must be 
with any Line Maintenance forces transposing 
or laying welded rail • 

.04 Transposing or re~lacement of curve worn 
rail shall be perfonmed between Kay 15th and 
September 15th where possible • 

.OS When welded rail is laid, rail must be 
anchored at a·rail temperature of 75°F or 
greater. 
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.06 When a rill heater ls used the ran ls to bt 
heated to a rail t~rature between 85°F 
and 100°F, ideally 95°F, Ahead of the 
spiking operation. .. 

.07 The division engineer must re~iew the rail 
t~rature of all welded ra\1 laid on his 
territory and make adjustments where 
required. 

14. ADMTIHG WELDED RAIL 

• 01 MS Standard Procedure 260 - •Ran: 
Adjustnent by CUtting• \s to be followed 
wen welded rail is adjusted. Rlil 
adjustments are made under • 10 .ph slow 
order. It is ia~perat\'le that tbe required 
reporting be mede on Fonm 11324 (see exhibit 
page iii). 

.02 Rail Adjustment by Tie, Surfacing, T&S or 
8&8 Gangs 

•· Track being worked by T&S, Tit, Surfacing 
or 8&8 Gangs may require that the rail bi 
adjusted inmediately to Nintain proper 
allgnment of track. 

• 

• 
• 
• 

• 

• 

• 

b. Since the r•l 1 Js in .~ression, it a.~st 
be cut with • torch, realigned, holes 
drilled, and angle bars applied. 

c. Each T&S, Tit, Surfacing and B&8 Gang Is 
required to have avlilable: 

(1) A rail drill with proper size bits. 
(2) Two pair of angle bars of same 

wight as rai 1 being 1110rked, with 
necessary bolts, nuts, and nutlocks • 

d. When S)fStem Gangs or 8&8 gangs have made 
emer,encl rail adjustments, they must 
not\ ~ L1ne Maintenance track forces 
immed1ately so. that they can complete 
adjustment of rail in accordance with 
K&S Standard Procedure 260 -
•Rail: Adjustment by CUtting. • 

.03 Rail Adjustment by Line "-intenance Track 
Forces -- The track supervisor or 
individual designated by the division 
engineer must bi with any Line Maintenance 
track forces adjusting welded rail • 

APPROVED: 

'l0 . 
'-l 1 

• Denotes rev is ion to procedure last issued 01-01-87. 
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R.727DG NORFOLK SOUTHERN EMPLOYEE HISTORY INQUIRY 
228-32-6665 ·c G TRIMIEW 

*TRAINING* 
07-12-93 SUPERVISOR'S REVIEW OF SAFETY RECORD 

PRESENTER: S L PALMER 
06-18-93 FIGHTING BACK PAIN II AMERICAN BACK 

PRESENTER: S M LLOYD 
06-18-93 WARM-UP EXERCISE PROGRAM 

PRESENTER: S M LLOYD 
06-18-93 POWER TO CHANGE 1991 

PRESENTER: S M LLOYD 

03/09/95 

SCHOOL 20 MIN. 1992 

EMPLOYEE MODULE SUMMIT TRAIN! 

06-18-93 INTRODUCTION TO CORPORATE SAFETY ____ P. R. RUDDER 1990 ____ _ 
PRESENTER: S M LLOYD 

06-18-93 FIGHTING BACK PAIN II AMERICAN BACK 
PRESENTER: S L PALMER 

06-18-93 WARM-UP,EXERCI~E PROGRAM 
PRESENTER: S L PALMER . 

06-18-93 POWER TO CHANGE 1991 
PRESENTER: S L PALMER 

. 
SCHOOL 20 MIN. 1992 

EMPLOYEE MODULE SUMMIT TRAIN! 

06-18-93 INTRODUCTION TO CORPORATE SAFETY ____ P. R. RUDDER 1990 ____ _ 
PRESENTER: S L PALMER 

06-18-93 QUARTERLY CONTACT AS REQUIRED BY 6 POINT ACTION.PLAN 
PRESENTER: J D BAGLEY 

PAGE 003 - .. NEXT PAGE: 
SBI Aa Bl--SESSION1 R 24 C 37 

R727DG NORFOLK SOUTHERN EMPLOYEE HISTORY INQUIRY 

14:02 3/09/95 

228-32-6665 C G TRIMIEW 03/09/95 
05-17-93 EXPLANATION AND/OR PHYSICAL,DEMONSTRATION OF SAFETY RULE 

PRESENTER: S L PALMER RULE DEPICTED: 1215 
03-05-93 QUARTERLY CONTACT AS REQUIRED BY 6 POINT ACTION PLAN 

PRESENTER: S L PALMER 
02-09-93 DIFCO AUTO BALLASTER 7 MIN. DIFCO INC 1992 ~MWS 

PRESENTER: S L PALMER 
02-09-93 TRACK JACK VIDEO MWS 1992 BASIC 

PRESENTER: S L PALMER 
02-03-93 CERTIFIES 1993 HAZMAT-GENERAL MODULES 1, 2, & 6 

PRESENTER: S L PALMER . 
01-18-93 EXPLANATION AND/OR PHYSICAL DEMONSTRATION OF SAFETY RULE 

PRESENTER: S L PALMER RULE DEPICTED: 1051 
01-ll-93 EXPLANATION AND/OR PHYSICAL DEMONSTRATION OF SAFETY RULE 

PRESENTER: S L PALMER RULE DEPICTED: 1380 
01-05-93 QUARTERLY CONTACT AS REQUIRED BY 6 POINT ACTION PLAN 

PRESENTER: J D BAGLEY 
01-05-93 QUARTERLY CONTACT AS REQUIRED BY 6 POINT ACTION PLAN 

PRESENTER: D L DALE 
11-30-92 EXPLANATION AND/OR PHYSICAL DEMONSTRATION OF SAFETY RULE 

PRESENTER: S L PALMER RULE DEPICTED: GR12 
11-23-92 TRACK GAUGE DEMONSTRATION MWS 1992 

PAGE 004 - NEXT PAGE: 
S~ Aa B1--SESSION1 R 24 C 37~ 14:02 3/09/95 
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NORFOLK SOUTHERN EMPLOYEE HISTORY INQUIRY 
228-32-6665 C G TRIMIEW 

R727DG 
03/09/95 

PRESENTER: S L PALMER 
11-11-92 THE NEW ROOM TO LIVE (SEAT BELT VIDEO) 33 MIN/SGT. JACK WARE 1992 SE 

PRESENTER: R G STOKER JR 
11-02-92 EXPLANATION AND/OR PHYSICAL DEMONSTRATION OF SAFETY RULE 

PRESENTER: S L PALMER RULE DEPICTED: 1111 
11-02-92 EXPLANATION AND/OR PHYSICAL DEMONSTRATION OF SAFETY RULE 

PRESENTER: S L PALMER RULE DEPICTED: 11ll.A 
11-02-92 EXPLANATION AND/OR PHYSICAL DEMONSTRATION OF SAFETY RULE 

PRESENTER: S L PALMER RULE DEPICTED: ·1111B 
11-02-92 EXPLANATION AND/OR PHYSICAL DEMONSTRATION OF SAFETY RULE 

PRESENTER: S L PALMER RULE DEPICT~D: 1111C 
10-12-92 EXPLANATION AND/OR PHYSICAL DEMONSTRATION OF SAFETY RULE 

PRESENTER: S L PALMER RULE DEPICTED: 1237A 
10-12-92. EXPLANATION AND/OR PHYSICAL DEMONSTRATION OF SAFETY RULE 

PRESENTER: S L PALMER 0 RULE DEPICTED: 1237B 
09-28-92 EXPLANATION AND/OR PHYSICAL DEMONSTRATION OF SAFETY RULE 

PRESENTER: S L PALMER RULE DEPICTED: 1229 
09-24-92 EXPLANATION AND/OR PHYSICAL DEMONSTRATION OF SAFETY RULE 

PRESENTER: S L PALMER RULE DEPICTED: 1226 
09-21-92 EXPLANATION AND/OR PHYSICAL DEMONSTRATION OF SAFETY RULE 

PRESENTER: S L PALMER RULE DEPICTED: 1216 
PAGE 005 - NEXT PAGE: 
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06-15-92 A NICE ROUND NUMBER 1992 SAFETY AND 
PRESENTER: S L PALMER 

03/09/95 
ENVIRONMENTAL PROTECTION 

05-18-92 SAFETY RULES REVIEW - WELDING 
PRESENTER: S L PALMER 

SAFETY DEPARTMENT PROGRAM 8 

03-13-92 RESPIRATOR TRAINING 
PRESENTER: S L PALMER 

02-20-92 SUPERVISOR'S REVIEW DIV. SAFETY 
PRESENTER: D ~ DALE 

PERFORMANCE - ENGINEERING 199 

02-20-92 MOBILE CRANE SAFETY 18 MIN. MWS 1992 
PRESENTER: D L DALE 

02-20-92 POWER TO CHANGE 1991 
PRESENTER: D L DALE 

EMPLOYEE MODULE SUMMIT TRAINI 

02-20-92 QUARTERLY CONTACT AS REQUIRED BY 6 POINT ACTION PLAN 
PRESENTER: D L DALE 

02-20-92 EXPLANATION AND/OR PHYSICAL DEMONSTRATION OF SAFETY RULE 
PRESENTER: D L DALE RULE DEPICTED: 1001 

02-12-92 QUARTERLY CONTACT AS REQUIRED BY 6 POINT ACTION PLAN 
PRESENTER: J D BAGLEY 

02-12-92 ATTENDANCE AT EMPLOYEE/SUPERVISOR SAFETY MEETINGS 
PRESENTER: J D BAGLEY · 

01-27-92 EXPLANATION AND/OR PHYSICAL DEMONSTRATION OF SAFETY RULE 
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PRESENTER: S L PALMER RULE DEPICTED: 1181 
01-06-92 EXPLANATION AND/OR PHYSICAL DEMONSTRATION OF SAFETY RULE 

PRESENTER: S L PALMER RULE DEPICTED: 1070 
01-02-92 EXPLANATION AND/OR PHYSICAL DEMONSTRATION OF SAFETY RULE 

PRESENTER: S L PALMER RULE DEPICTED: 1070 . 
12-30-91 EXPLANATION AND/OR PHYSICAL DEMONSTRATION OF SAFETY RULE 

PRESENTER: R W FORSYTH IV RULE DEPICTED: 1110.. . 
12-23-91 EXPLANATION AND/OR PHYSICAL DEMONSTRATION OF SAFETY RULE 

PRESENTER: R W FORSYTH IV RULE DEPICTED: ·1110 
12-23-91 EXPLANATION AND/OR PHYSICAL DEMONSTRATION OF SAFETY RULE 

PRESENTER: R W FORSYTH IV RULE DEPICTED: 1204 . 
09-23-91 EXPLANATION AND/OR PHYSICAL DEMONSTRATION OF SAFETY RULE 

PRESENTER: S L PALMER . RULE DEPICTED: 1341 
08-30-91 QUARTERLY CONTACT AS REQUIRED BY 6 POINT ACTION PLAN 

PRESENTER: D L DALE . . . 
08-30-91 SUPERVISOR'S REVIEW OF DIVISION SAFETY PERFORMANCE-MWS DEPARTMENT, 1 

PRESENTER: D L DALE 
08-30-91 AMERICAN BACK SCHOOL FOLLOW-UP 

PRESENTER: D L DALE 
08-29-91 QUARTERLY CONTACT AS REQUIRED BY 6 POINT ACTION.PLAN 

PRESENTER: S L PALMER 
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06-19-91 EXPLANATION AND/OR PHYSICAL DEMONSTRATION OF SAFETY RULE 
PRESENTER: T B MATTHEWS RULE DEPICTED~ 1212 

06-19-91 EXPLANATION AND/OR PHYSICAL DEMONSTRATION OF SAFETY RULE 
PRESENTER: T B MATTHEWS RULE DEPICTED: 1237 

06-19-91 EXPLANATION AND/OR PHYSICAL DEMONSTRATION OF ~AFETY RULE 
PRESENTER: S L PALMER RULE DEPICTED:· 1238 

06-19-91 EXPLANATION AND/OR PHYSICAL DEMONSTRATION OF SAFETY RULE 
PRESENTER: S L PALMER RULE DEPICTED: 1239 

06-19-91 EXPLANATION AND/OR PHYSICAL DEMONSTRATION OF SAFETY RULE 
PRESENTER: R P STEELE . RULE DEPICTED: 1612 

06-19-91 EXPLANATION AND/OR PHYSICAL DEMONSTRATION OF SAFETY RULE 
PRESENTER: R P STEELE RULE DEPICTED: 1629 

06-18-91 EXPLANATION AND/OR PHYSICAL DEMONSTRATION OF SAFETY RULE 
PRESENTER: S L PALMER RULE DEPICTED: 1151 

06-17-91 EXPLANATION AND/OR PHYSICAL DEMONSTRATION OF SAFETY RULE 
PRESENTER: S L PALMER RULE DEPICTED: 1601 

05-13-91 EXPLANATION AND/OR PHYSICAL DEMONSTRATION OF SAFETY RULE 
PRESENTER: S L PALMER RULE DEPICTED: 1238 

04-15-91 EXPLANATION AND/OR PHYSICAL DEMONSTRATION OF SAFETY RULE 
PRESENTER: S L PALMER RULE DEPICTED: 1541 

03-04-91 EXPLANATION AND/OR PHYSICAL DEMONSTRATION OF SAFETY RULE 
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PRESENTER: S L PALMER RULE DEPICTED: 1201 
02-11-91 SUPERVISOR'S REVIEW OF DIVISION SAFETY PERFORMANCE-MWS DEPARTMENT, 

PRESENTER: S L PALMER 
01-21-91 EXPLANATION AND/OR PHYSICAL DEMONSTRATION OF SAFETY RULE 

PRESENTER: S L PALMER RULE DEPICTED: 1070 
12-10-90 EXPLANATION AND/OR PHYSICAL DEMONSTRATION OF SAFETY RULE 

PRESENTER: J R KAZMIERCZAK RULE DEPICTED: 1544 .. 
12-03-90 EXPLANATION AND/OR PHYSICAL DEMONSTRATION OF SAFETY RULE 

PRESENTER: J R KAZMIERCZAX RULE DEPICTED: ·1150 
11-26-90 EXPLANATION AND/OR PHYSICAL DEMONSTRATION OF SAFETY.RULE 

PRESENTER: R W FORSYTH IV RULE DEPICTED: 1110 
11-19-90 EXPLANATION AND/OR PHYSICAL DEMONSTRATION OF SAFETY RULE 

PRESENTER: J R KAZMIERCZAK RULE DEPICTED: 1111 
11-05-90 EXPLANATION AND/OR ~HYSICAL DEMONSTRATION OF SAFETY RULE 

PRESENTER: J R KAZMIERCZAK RULE DEPICTED: 1544 
10-29-90 EXPLANATION AND/OR PHYSICAL DEMONSTRATION OF SAFETY ROLE 

PRESENTER: J R KAZMIERCZAK RULE DEPICTED: 1676 
10-15-90 EXPLANATION AND/OR PHYSICAL DEMONSTRATION OF SAFETY RULE 

PRESENTER: J R KAZMIERCZAK RULE DEPICTED: 1665 
10-15-90 SUPERVISOR'S REVIEW OF SAFETY RECORD . 

PRESENTER: J R KAZMIERCZAK 
PAGE 009 - NEXT PAGE: 

S~ Aa B1--SESSION1 R 24 C 37 14:04 3/09/9~ 

R727DG NORFOLK SOUTHERN EMPLOYEE HISTORY INQUIRY 
228-32-6665 C G TRIMIEW 03/09/9. 

10-08-90 EXPLANATION AND/OR PHYSICAL DEMONSTRATION OF SAFETY RULE 
PRESENTER: J R KAZMIERCZAK RULE DEPICTED: 1663 

10-01-90 EXPLANATION AND/OR PHYSICAL DEMONSTRATION OF SAFETY RULE 
PRESENTER: J R KAZMIERCZAK RULE DEPICTED: 1662 

09-21-90 SUPERVISOR'S SAFETY CONTACT 
PRESENTER: J N CARTER JR 

09-21-90 CONSTRUCTION WORKERS BACK VIDEO 
PRESENTER: J N CARTER JR 

09-21-90 WARM-UP EXERCISE PROGRAM 
.PRESENTER: J N CARTER JR . 

09-19-90 INSPECTING BEARINGS IN THE FIELD - BRINCO 
PRESENTER: S P WILLIAMS 

01-20-90 AMERICAN BACK SCHOOL FOLLOW-OP 
PRESENTER: J N CARTER JR 

01-02-90 PULLING SPIKES - TENNESEE DIVISION PRODUCTION - 9 MINS. 
PRESENTER: J R KAZMIERCZAK 

01-02-90 WHY RISK IT - 1987 
PRESENTER: J R KAZMIERCZAK 

01-02-90 EXPLANATION AND/OR PHYSICAL DEMONSTRATION OF SAFETY ROLE 
PRESENTER: J R KAZMIERCZAK RULE DEPICTED: 1541 

10-26-89 COME-A-LONG . 
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PRESENTER: J N CARTER JR . 
10-26-89 GRINDING WHEELS 

PRESENTER: J N CARTER JR 
10-26-89 FALL PROTECTION-WORKER SAFETY - MILLER EQPT. 

PRESENTER: J N CARTER JR 
10-02-89 QUARTERLY CONTACT AS REQUIRED BY 6 POINT ACTION PLAN 

PRESENTER: J D BAGLEY 
06-22-89 EXPLANATION AND/OR PHYSICAL DEMONSTRATION OF SAFETY.RULE 

PRESENTER: H E MCXELVEY ROLE DEPICTED: -1050 
06-22-89 EXPLANATION AND/OR PHYSICAL DEMONSTRATION OF SAFETY RULE 

PRESENTER: H E MCKELVEY ROLE DEPICTED: 1001 
06-22-89 EXPLANATION AND/OR PHYSICAL DEMONSTRATION 0~ SAFETY RULE 

PRESENTER: H E MCKELVEY RULE DEPICTED: 1002 
06-22-89 OPERATING RULES CLASS ATTENDANCE 

PRESENTER: H E MCKELVEY 
06-22-89 DRUGS XN THE WORKPLACE 

PRESENTER: H E MCKELVEY 
06-22-89 QUARTERLY CONTACT AS REQUIRED BY 6 POINT ACTION PLAN 

PRESENTER: H E MCKELVEY 
04-12-89 THROWING SWITCHES - 1988 

PRESENTER: R C YOUNG JR 
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04-12-89 FIGHTING BACK PAIN - GULF COAST PHYSICALTHERAPY GROUP 
PRESENTER: R C YOUNG JR 

04-12-89 WHY RISK IT - 1987 
PRESENTER: R C YOUNG JR 

03-22-89 FEDERAL HIGHWAY ADMINISTRATION - TRAINING 
PRESENTER: K W JORDAN JR 

01-31-89 AMERICAN BACK SCHOOL PRESENTATION 
PRESENTER: L E SWOAP 

10-13-88 EXPLANATION AND/OR PHYSICAL DEMONSTRATION OF SAFETY RULE 
PRESENTER: D L SELF RULE DEPICTED: 1001 

10-06-88 CLAW BAR . 
PRESENTER: D L SELF 

10-06-88 SAFE CROSSING OF EQUIPMENT 
PRESENTER: D L SELF 

10-06-88 NORFOLK SOUTHERN CARES 
PRESENTER: D L SELF 

04-20-88 WALKING - REVISED 1987 
PRESENTER: H E MCKELVEY 

04-18-88 DEFENSIVE DRIVING 
PRESENTER: D W RUPERT 

07-03-87 PHS VIDEO #1 - HEARING CONSERVATION (PRESENTED BY PHS) 
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228-32-6665 C G TRIMIEW 
PRESENTER: D J AHERN 

03/09(95 

END OF REPORT 
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All PREVIOUS PROCEDURES AND INSTRUCTIONS IN CONFLICT HEREWITH ARE 
SUPERSEDED TO THE EXTENT OF THE CONFLICT UPON RECEIPT OF THIS PROCEDURE 

SCOPE NfO NATURE 

To establish 1 untfonD system for the use, unlOid,ng, and reporting use of ballast. 

SPECIAL REFERENCES 

MW&S Standard Procedure 390 - "'1ntatntnJ Track St&btltty. 
Federal Railroad Admintstratton Track·SI etx Standards, Subpart 0, par•graph 213.103. 

: . ) 
... ·NS SPECIFICATIONS 

... 

•\ 

Ballast used \s to be approved by the Research &nd Tests Department. 
Ballast to be used \s of two sIzes. 
f3 tni)CI\fted - Cclrmrlnly known as 2 inch ballast. 
AREA IS - camnonly known as 3/4 tnch ballast. 
13 modified - 2 \ncb ballast is to be used on all tracks except yard 

tracks where AREA IS - 3/4 inch ballast ts to be used. 
I 

OUTLINE OF PROCEDURE 

Begtns 
on Page 

1. GENERAl: • • • • • • • • • • • • • • • • • • 1 
• 01 Purpose of Ballast • • • • • • • • • • 1 
.02 Ballast Section • • • • • • • • • • • • 1 
.03 Ballast Depth • • • • • • • • • • • • • 2 
.04 Subballast • • • • • • • • • • • • • • Z 

1. GENERAL. .. 
.01 Purpose of Ball&st. 

PROCEDURE 

Unless the tr&ck is otherw\se structura111 
supported, an ap~rovtd ballast section Is 
used that tran~1ts and d\str\butes tbe 
track l~d to the subgrade. Tht ballast ls 
to restrain the track 1atera111, 
longitudinally, ~nd vertie~lly under dynamfc 
loads i~sed by ro11ing equipaeftt aftd 
thermal stresses uerted bf the rails. It 
is to prov;de ade90ate dra1nage and afford a 
means of maintainuag proper cross level, 
surface, and alignment foT \he track under 
load.· 

Begins 
·on Page 

2. UNLOADING • .... 2 

3. REPORTING • • • • • • • • • • • • • • • • • 3 
.01 To Materials Engineer • • • • • • • • • 3 
.02 AFE Reporting • • • • • • • • • • • • • 4 

.02 Ballast secttons. 

a. Standard ballast sectton from end of tie 
to edge of slope \s be as follows: 

Jolnted Welded 
Ra\1 Ra\1 

Inside of Curve b' ---or-
Outside of Curve 6• 12• 
Tange~t o• 6• 

b. S'dings1 yard tracts, and branch lines 
vtth wel~\l must maintain the 
standa~welded ra\1 ballast 
sect\ons. 
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c. Lean ballast sectfons must be f'lled in, 
especi1lly before the summer months. 
Wherever lean ballast exists in welded 
rail or an~ere that insufficient 
ballast ex1sts to provide a stable track, 

· slow orders aast be plated to protect the 
track. 

·d. All tie cribs must bt properly filled 
behind T&S 1 Surfacing, and SmOothing · 
Gangs. Cr1bs must bi filled before the 
eant leaves the area. In some instances 
1t 1s necessary to unload b1llast beMnd 
system gangs. Howeverf the crib area 
must be completely fil ed by regulators 
•t t hne track is surfaced or SRX)thed. 
When additional ballast is unloaded on 
the trick outside of the r1ils, it will 
only be necessar.y to plow and sveep. 

· .03 Minimum ball1st depth under crosstfes is·to 
be •s follows: 
a. Heavy tonnage sa;n track 12• 
b. Heavy tonnage other than 111 ha track . g• 
c. Industrial track &• 

.04 Subball•st. 

No track is to be constructed wit6out 
subballast. This includes industrial tracks. 

' UNLOADING. 
. -~ 

.01 Whenever practical for T&S work, ballast is 
to be unloaded prior to cross tie ·unloading. 

.OZ Ballast unloading ;n advance of system gang 
work a~~st not exceed the quantity •s g1ven 
by current instructions. Any use exceeding 
the current instructions will require 
approval of the ch\ef engineer line 
malntenance. 

.02 Ballast must not be unloaded on two parallel 
tracks at the same time which are to be 
tineered and surfaced. Ballast between 
tracks adversely affects tie \nstall•tion by 
•ny ~~ethod. 

.03 When unload\ng ballast, the local · 
corrmJn\cation supen\sor JrUSt be notified so 
that communication equipment such as· hot box 
detectors are protected. . 

31 

.04 Ballast w\ 11 not be unloaded more than 3• 
above top of rail for a distance of 14• from 
fie14 side of rail and then the ~ximum 
height above top of rail will be a• be~ond 
14• from ra\1. Th;s must be checked after 
ballast is unloaded. 

.OS Ballast must not be unloaded between the 
rails of main track and left. lf it becomes 
necessary from derailments, hot weather, 
washouts, etc. to unload ballast between 
main line rails, it must· be dressed out in a 
re1sonable time. · 

.• 06 Unloaded ballast n~~st be cleared from road 
crossings and any parts of switches vhich 
interfere with proper operation of the 
switch. 

.07 All ballast cars must be c~letely unloaded 
before being released. Ballast left on one 
side of a car can c1use a derailment 
situation. All ballast car doors must be 
closed and properly latched before the cars 
are released. • 

.08 Whenever it is necessa~ for employees to 
get inside hopper cars 1n order to unload 
ballast, it will be the responsibility of 
the ~S supervisor to see that the 
locomotives are neither uncoupled ·from nor 

·coupled to the cars u~til all employees are 
safelf out of the cars •nd on the ground • 
When , t becomes necessary for the 
locomotives to shake the cars be;ng unloaded 
in order to break the ba11ast,1oose, 
mov~nt will not be made until 111 
employees inside the cars are out of the car 
and safely on the ground. 

.09 When unloading a unit ballast. tra\n, the 
MW&S supervisor should require that a member 
of the train crew with a radio be on the 
ground during the unload;ng process in order 
to aid in communication v\th the engineer. 

.10 When the ballast unloading process requires 
that the train operate across bridges : 
without adequate walking room on bOth sides, 
one ~s employe~ is to catch up on each 
s\de of the tr'is \~ front of the unloading 
point. prior lo reaching the bridge. lhese 
employees are to be ;n place to resume the 
unloading on the other side of the bridge. 
ln some locations, it may be required th•t 
the train be stopped for the employees to 
catch up. Where lt is necessary to stop t~ 
train, the superv\sor in chdrge of the 
unloading must handle the communications 
between the ground •nd the engineer. 
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3. REPORTING. 

.01 To fllterfals Engineer. 

a. For odd ears ballast unloading, 1 
te 1 ephone res>Qrt is to be made to the 
~terials engineer as follows: 

( 1) C&r nlll6ers • 
(2) Date unloaded • 
(3) "ilepost or other location 

deslgn~tion. 
(4) How vsed. 
(5) lf unloaded in 1 joint facility 

territo~. the ~terials en,ineer 
must be provided the joint actlity 
nwrber and 6 NS Fonn 11123 nus t be 
promptly prepAred by the field 
supervisor sh0111ing car n&flt)ers. lf 
the serial n..mtr of NS Fonn··11123 
that is used to report the ballast 
\s tnown. it must be given to the 
m~terials engineer. NS Fon. 11123 
aust be promptly forwArded through 
channels. lf for any reason, an 
invoice for ballAst that vas 
unloaded in a joint facility is sent 
to the field location, a copy should 
be Attached to NS Fonn 11123. 

b. For unit ballast train unloading, • 
te 1 ephont repqrt is to be made to the 
materiAls engineer as follows: 

(1) Unloading beginning And ending times. 
(2) Release time of empty tra\n. 
(3) N~er of urs unloaded. 
(~) .G&"' mld»er for wMch train was 

unloaded. 
(S) K\lepost, to include prefix or 

suffix if applicable, where 
unloading started and ended. 

(6) Condition of ballast. 

(7) Jf unloaded in a joint facfltty 
territory, the mater\als en,ineer 
mutt be prov1ded the i·oint acility 
nii!Cer and a liS form 1123 1111st be 
prompt}y prepar!d b.Y the field 
superY1sor show1ag how •rtf urs of 
the unit ballast \rain thus used 
along wit.~ \be unit train 
designat,on (Katerials engineer can 
prov1de train designation). 

If the serial number of 
NS Form 11123 that is used to report 
the blllast ls known it aast be 
given to the ~teriats engineer. 
NS Form 11123 must be pr~t ly 
fo~arded through channels. If for 
any reason, an tnvoice for ballast 
that vas unloaded in a joint 
facility is sent to the field 
location, a copy should be atuched 
to the N~ Foraa 11123. 

c. B&11Ast unloaded beh\nd production tangs, 
to f\11 in lean spots, must be so 
reported to-the mater1Als engineer so 
that it is properly charged. 

d. Non-Standard BallAst. 
(1) Any ballast that does not appear to 

meet proper specification such as 
hiving excessive fines or is too 
large .,st be reported to the 
m.terials engineer. 

(2) If the supervisor in charge of the 
ballast unloading dete~ines that a 
sample should be taken, the.sample 
should be at least 50 pounds And 
reflect the proPQrtionate quantities 
of the various size stone. Th1s 
s~le should be submitted to the 
Research and Tests De~rtment. The 
San1)1e should be \dent i fied vith t.he 
milepost unloaded, date unloaded, 
car n~r. quarry if known person 
taking sample and pufP9Se o; sample. 

e. If a ballast car has any damage, m\ss1ng 
parts or does not operate properly, the 
car should be billed to the nearest 
repair track by the person unloading ~he 
cAr. A report of the defective car lS 
to be made to the m~terials engineer at 
the same time the unloading is reported 
giving the car number, the n1ture of the 
problem, and location of the repair track 
where sent. 

f. Jf • ballast train cannot be promptly 
unloaded d"t to weather conditions, the 
materials engineer must be promptly 
notified in order that d\sposit\on can be 
detennined. 
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• OZ AFE Report; ng. 

a. ·At the ~inning of each year2 by letter 
instruction, an AFE NIII'Der vi 11 be 
provided to which all program ballast ls 
to be charged. 

b. Wort Trains. . 
: · .. 1 ( 1) Work tra 1 n crews used for AFE 

·.·"' ballast unloading n~~st be adv;sed of 
the AFE N~r so they can show it 
on their time returns. 

(2) lf any ballast ts unloaded in a 
Joint Facility t•rrttory a JOINT 
FACILITY WRK TRAIN REPORT n~~st be 
p~tly prepared and submlttecl. 

e. L~bor Distributton Sheet • 
(1) Whenever any AFE ballast is 

un 1 oaded. 1 abor used n~.~s t be charged 
to the ballast AFE on the Labor· 
Distribution Shee~. 

(2) All labor used for the actual 
surfacing by System Ganes ts to be 
reported on the Labor D1stribution 
Sheet. 
FOR T&S GANGS ONLY: The labor 
directly involved with the surfae'ng 
operation (not the t1e installation 
operation). is to be charged to the 
ballast AFE on the Labor 
Distrtbution Sheet. 

APPROVED: 



'. 

VIRGINIA 

. ·-··-··-··-··-··--· ·- .. - .. - .. - .. -. .--• ,"-· ~. - • ".. .,_ .• > HAGERSTOWN 

DIVISION 

/ 
. 

• 

( . . 
I 

) .. 
{ , . 

·'""'' .... . 
. ' ~ . I .... - ·l: 

.. 
/ 

. 
• 
( 
• , 

\ 

I .' IUVDIJQH....--....-

" I MOUNT .. " 
I . • 

BRISTOL -··-- ··--·-. ··-,. ··-··-··-··-··-··-· ., 
J' 

J 


