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IN THE

Supreme Couit of Appeals
of Virginia.
At Wythevilie.
June Term, 1925.

VIRGINIA IRON, COAL AND COKE COMPANY
VS.

A. L. P. CORDER, Administrator of J. C. Perkey, deceased.

PETITION FOR WRIT OF ERROR.

To THE Honobablb Judges of the Supreme Court of Appeals
OF Virginia:

Your petitioner, the Virginia Iron, Coal and Coke Com

pany, respectfully represents that it is greatly aggrieved by
that certain final judgment for the sum of Eight Thousand
Dollars, with interest and costs, of the Circuit Court of Wise

County, rendered against it on the 28th day of August, 1924,
in that certain action of trespass on the case instituted in
said Court by one, A. L. P. Corder, as Administrator of J. C.

Perkey, deceased, hereinafter referred to as. plaintiff.

A

transcript'of the record in said case accompanies this peti
tion, and the said final judgment appears at pages 42-43
thereof.

As will be seen by reference to said transcript, your pe
titioner, hereinafter referred to as the defendant, was the
owner of a coal mine in Wise^county known as Linden Mine
No. 3, together with other coal mines. That for some months

prior to the occurrence out of which this action arose, mining
operations at said mine had been suspended and the mine
closed down. As always happens when coal mines are not
operated for a considerable period of time, there had occur
red in the mine falls of rock and such like material from the

roof, or top, of the entries, or passageways, and other work
ing places, and before the work of mining coal could be re
sumed in the mine it was necessary for the defendant to have
some of its employees go into the mine and clean up and re
move such fallen material, and to straighten up and replace

the timbers or posts left in the mine to support the roof, and
to repair such damage as might have been done to its mine
tracks, wires and other equipment in said mine.

Accordingly the defendant had engaged for some weeks

in this clean-up and repair work, preparatory to the resump

tion of mining coal. That portion of the mine know as the

Main Entry (or passage way leading from the mouth or en
trance of the mine back into the mine, and some of the other

entries leading off from the Main Entry, and including an
entry leading off to the left from the Main Entry and known

as "Nine Left Entry," had been cleaned up and made ready
for the mining of coal.

This Nine Left Entry was some 4,300 feet in length from

its mouth, or point where it turned off from the Main Entry

to its end, or ''heading." For approximately 1,300 feet in
from the mouth of the entry a system of electric motor haul

age was used, and over the remaining 3,000 feet of the entry

mule haulage was used. In carrying on the work of mining
coal from the entry, the electric motors would haul the empty

mine carsfrom the outside side of the mine, through the Main
Entryto the mouth of Nine Left Entry and then up Nine Left

for the 1,300 feet to a side track, and would leave the empty

cars on the side track and haul the cars which had been load-

ed with coal by the miners from the side track out to the out
side of the mine. The trolley wire through which the electric
motors got their operating current extended from the Main
Entry up into Nine Left as far as the upped end of the switch
and stopped there. Tt was suspended from, the ro >f of the
mine in hMnj;ers.

From the switch the empty coal cars were hauled to the
various working places of the coal miners along the entry by
mules, and the cars loaded with coal by the miners were haul
ed from the working places where loaded to tlie swilch hy
mules.

In mining coal in the working places which were reached
by means of this entry, machines known as "cutting ma
chines" were used. It is sufficient to say this was an appa
ratus used in connection with mining the coal and that the
machines were both operated and propelled from place to
place by electric current. The machines are very heavy, Mrid
when being moved from place to place are on trucks the
wheels of which run along the rails of the mine tracks. It was
therefore necessary to prov.de some means of getting cl-jr-trie current up the entry beyond the place where the troll» y
•svire ended, in order to operate these machines and propel
the along the entry from place to place.

For this purpose the company used an uninsulated copper
wire, which was attached to the trolley wire near its end, and
carried over to the coal on the right hand side of the entry
(going from its mouth toward its head) which coal is spoken
of as the "rib," and was strung along the entry, on the side,
or rib, and in haiigars which supported it at a distance of
approximately 9 inches from the rib coal and 12 inches from
the roof or top. The cutting machines got their current from
this wire by means of insulated electric cable wire, attached
to the machine by one end and terminating at the other end
in a small hook, or "nip." This hook was placed on and held
against the wire along the rib by the operator of the machine,
and wouM slide along the wire as the machine moved to and
fro along the entry, and would furnish connection for the cur
rent to move the machine along and to operate it while it was
engaged in cutting coal.
The right side of the entry upon which the wire was hung

was what is known as the "close" side of the track, or the
side on which the mme track was closer to the rib, as distin
guished from the ''clearance" or ''wide" side of the track,
npon which latter side the men were supposed to pass in go
ing to and from their work. The purpose in hanging the
wire on the close side was to get it as far as possible from the
clearance side—the place where the men were supposed to
be in the course of their work.

The Company also had an electric pump in Nine Left

Entry, located about 1,200 feet beyond the end. of the trolley

wire, for pumping seepage water from the mine, and the cur
rent for operating the pump was carried through the same

wire along the rib which was to be used by the cutting ma

chines. At the time of the occurrence referred to it was nec
essary for this pump to be operated day and night and it was
bfeing SQ operated.

. On the morning of April 17,1922, two of the defendant's
mme foremen took some men who desired to go to work at
mining coal, into the mine to assign them to the places in
which they were respectively to work. There were from 7
to 10 of these men, including the deceased, J. C. Perkey and

two of his friends, Peter Bolinski and 0. A. ("Pat") Gard
ner. There was a door across the mouth of Nine Left Entry
where it led off from the Main Entry, which door was placed

there for purposes in connection with the ventilation of the

•mine, and as the foreman and the men with them turned into

Nine Left through the door one of the foremen cautioned the

men to be careful of the wires. This cautionary remark was

heard by Bolinski and Gardner, and by every other witness
present at the time and, presumably, was heard by Perkey.

Perkey was himself a miner of 8 or 9.years' experience, and

had some years before worked in this same mine. About two
years prior thereto he had suffered a broken leg while in the
employ of another company, and his right leg was some 2
inches shorter than the left, so that he walked with a decided
Innp. This was not known to any of the defendant's fore

men and they did not observe that he did limp—possibly be
cause of the number of men along with him.

men the party reached a place in the entry about 700
teet beyond the pump, working places were assigned to Bo-

linski, Perkey and Gardner, the places assigned them being
known as rooms 4, 5 and 6 in the third panel. According toi
the practice in vogue at the mine, the foreman who assigned
the working places issued to those three men "employment
cards" and told them thsit when those cards were "0. K.'d"

jby the superintendent of the mines, their employment would
be complete and they could then get their "check" numbers
and go to work. The foremen then proceeded to assign other
working places to other men. Bolinski, Perkey and Gardner,
without notice to the foreman of their intention so to do, and
without the knowledge of their foreman, left the crowd and
started back for the outside of the mine.

Of these three men, only Bolinski and Perkey had miner 's
lamps with them, and in going out of the mine, by common
{consent of the three, they walked "tandem," or in line—^Bo
linski in front with his lamp, Gardner in the middle without
a lamp, and Perkey bringing up the rear with a lamp. Ac
cording to Gardner, who is the only person who knows what
ireally did happen, when the three of them had reached a point
in the entry about half way between the pump and the end
jof the trolley wire, Perkey and Bolinski being engaged in a
conversation, the three of them walked on. the ties between
the rails of the mine track, Perkey apparently stumped his
Itoe against a tie in the track and pHched forward so that he
struck against Gardner's left shoulder, and was shunted off
towards the rib on Gardner's left (the right hand rib going
into the mine and the one on which the copper wire was
hung). Perkey threw his arm out to catch himself, and his
•arm went up over the ^vire, and caught the wire and pulled
it down against him. The wire broke and wi'apped aroimd
Perkey's body, and he was electrocuted.
On April 4th, 1923, plaintiff filed his original declara
tion in this action, which declaration is found on pages 1-5
of the transcript. In that declaration the sole ground of negiLgence aFeged was that the defendant had in the entry refer
red to a trolley w're; that it perm'ttcd the trolley wire to
break loose from the roof to which it was attached and to

hang down so as to make the entry dangerous, and that as the
result of that condition the deceased, Perkey, while walking
through the entry, and without knowledge of the defective
conditions of the wire, came in contact with it and was killed.
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In July, 1923, before the case was reached for trial, the
plaintiff filed his first amended declaration, found at pages
5-12 of the transcript. In that declaration it was alleged
that the defendant had placed—^not a trolley wire, but—an
instdated wire along the rib, and had permitted the wire to
become defective in that the insulation had become rotted and
had dropped off in places, and that the wire had been allow

ed to get loose and sag down in places, and that by reason of
this condition Perkey had come in contact with it.

At the trial and after plaintiff had taken the testimony
of three of his own witnesses, he was allowed to file a second

amended declaration, over the objection and exception of the

defendant. This declaration is found at pages 12-20, and in
that declaration it was alleged that the wire wh cli was hung
along the rib was an uninsulated wire, and the negligence
alleged in that connection was (1) that, an uninsulated wire

was used whereas an insulated wire should have been used,
and (2) that the wire was attached to the rib, or side, of the
entry whereas it should have been attached to the roof, or
top. In that declaration it was also alleged that the bottom

of the entry had been permitted to become dangerous and un

safe for use by reason of the accumulation of mud and water
therein.

•Again during the trial and after plaintiff had examined

six of his own witnesses, plaintiff was allowed to file, over
the objection and exception of the defendant, a third amended

declaration, in which it was set" up, as ^n additional ground

of negligence, that the defendant had failed to properly
guard the electric wire. This declaration is found at pages
21-31.

As will be seen from the foregoing statement, the ques

tion in the case was whether under the facts of the case the
defendant had violated any duty which it owed to the deceas

ed as an invitee in its mine, and, if so, then whether the death
of Perkey was a natural and probable consequence of its vio

lation of such duty.

While it is recognized that the matter of amendment of

a declaration lies within the discretion of the trial judge, yet

the discretion to be exercised by him is a sound, judicial' dis-

cretion and not an arbitrary one. We submit that the circmnstances of this case, the length of time intervening between
the death of Perkey and filing of the suit, the fact that none

of plaintiff's witnesses were in the employ of defendant and
presumptively easy of access for consultation by plaintiff or
his attorneys, render it an abuse of such judicial discretion on
the part of the judge to permit the filing of the second, third
and fourth amended declaration.- The record shows no sort

of excuse for the delay in offering the amendments; they caii
not be even justified upon the ground that they were made
to conform the pleadings to the proof, for their allegations
do not conform to the proof in the case.
So far as the character of the wire used, and the place
and method of installing it was concerned, the proof showed
that it was necessary to use an uninsulated wire, and that it
was according to good and approved mining practice to place
it just where it was placed in this Nine Left Entry (that is,
strung along the rib, in hangars, along the "close" side of
the entry, not more than 9 inches from the rib and not exceed

ing 12 inches from the top), and that in using the uninsulated
wire, and stringing it in the place in which it was in this en
try, where mule haulage and cutting machines were used and
a pump operated, the defendant had fulfilled its full duty to
persons in its mine, and had exercised at least ordinary care,
and that degree of care required by law under the sanie cir
cumstances and conditions.

The proof also showed that the exercise of that degree
of care required by law, did not demand or suggest that such
a wire be guarded or protected in any way, and that the use
of any sort of guard, under the circumstances and conditions
as they existed in this case had never been heard of before.

There was no proof that the bottom of the entry at the
place where they came in contact with the wire was unsafe by
reason of any accumulation of mud or water, or that, at that
place, there was any unusual quantity of mud or water, or
such as ord'nary care on defendant's part could or would
have renjovcd or guarded against, or that Perkey's death was
in any way, or to any extent, due to the presence of mud or
wat^r in the entry.
<
On the contrary, the proof showed clearly and unmis-
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takably that his death was due to inattention to his walking
on his part, and was an accident, pure and simple, and
against which defendant could not have guarded, and for
which,it was in no way responsible.
In addition to the fact that there was no evidence before

the Court justifying any sort of verdict against the defend
ant, or to support the issues as made by the manifold amendnxents to the declaration, the Court erred, greatly to the de
fendant's prejudice, in admitting, over its objections and ex
ceptions, evidence which was immaterial and not within the

issues even as made by the many pleadings. The Court also
erred in giving instructions to the jury over the defendant's
objections arid exceptions.
The Court also overruled the motion of the defendant to

set aside the verdict of the jury, although there was no evi

dence upon which any such verdict could have been based,
and the verdict was contrary to the lai\^ and the evidence,
and without any foundation in law or fact, which action was
also excepted to.

Petitioner now assigns error as follows:

(1.) The Court erred in permitting plaintiff's second
amended declaration to be filed, for"the reasons stated above
(Exception No. 1, p. 45.)
•

(2.) The Court erred in admitting the testimony of the

witness J. B. Sturgill as to the customary way of conveying

electric current through the passageways in coal mines on
which motor haulage is used is different from the method

used on mule haulageways. Also the question, if any, in this
case was whether the defendant had used the care required
of it by law, and not what may or may not have been the cus

tom in coal mines. (Exception No. 2, p. 52.)

(3.) The Court erred in admitting the testimony of the
witness J. B. Sturgill as to the guarding of electric wires at
places where men are required to pass under such wires in
the course of their work. The statute law of this State re
quires that the wire be guarded at such places in order 1o
prevent men from coming m contact with it. There were no
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such place in this wire, and no place at which men are requir
ed to pass under it from the end of the trolley-wire clear up
to the head of the entry; and testimony as to guarding re
quired at such passing places could but serve to confuse the
jury and prejudice the defendant's case. (Exception No. 3,
p. 55.)

(4.) The Court erred in admitting the testimony of J.
B. Sturgill as to his own practice with reference to the use
of wires in operating cutting machines and pumps. The prac
tice used by Mr. Sturgill was not the question in this case.
Nor was the question asked him as to the use of wires limited
to their use under the conditions prevailing in defendant's
mine entry. (Exception No. 4, p. 56.)
It

(5. ) The Court erred in admitting the testimony of J.
B. Sturgill to the effect that stringing uninsulated wires

along the rib of an entry was dangerous. It is a recognized
fact that a coal mine is a dangerous place, in and of itself

and unavoidably so, that an electric wire,, insulated or unin
sulated, is -dangerous; and the question in this case was not
whether the place was dangerous but whether defendant had
been gniilty of any breach of its legal duty to Perkey. (Ex
ception No. 5, p. ...)

(6.)

The Court erred in permitting plaintiff's third

amended declaration to be filed, for the reasons stated above.

(Exception No. 6, p. 58.)

(7.)

The Court erred in permitting the witness, S. C.

"Warfield, to state that it had been "ruled that 550, or volt

ages in that vicinity, are dangerous and create undue haz
ards, and it has been ruled against putting more than 400
volts in," when there was no attempt to show and no claim
made than 550 volts was prohibited by law, or by mining prac
tice. (Exception No. 7, p. 66.)

(8.)

The Court erred in permitting the witness War-

field to state that the wire could have been protected by plac

ing a board along beside it. The question in this case was not
whether a certain thing could or could not have been done;
nor was there any evidence that any such thing e^er had been
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done, or should be done, under the circumstances and condi

tions as they existed in this mine where the coal vem being
mined was over 5 feet in thickness. (Exception No. 8, p. 67.)
(9.) The Court erred in permitting the witness Warfield to testify about guarding the wires at places where men
are required to pass under them and the clearance is less than

6 feet 6 inches. This for the reasons stated in Assignment
No. 3 above. (Exception No. 9, p. 68.)
(10.) The Court erred in permitting the witness War-

field to state that while it was customary, in making the con
nection between a machine wire and a trolley wire to wrap
the end of the machine wire around the trolley wire and that
was ordinarily done by coal operators, that was not the cor
rect; way to do. The question in this case was not what was

the correct way, in Mr. Warfield's opinion, to do a certain
thing. (Exception No. 10, p. 69.)

(11.) The Court erred in permitting the defendant's

witness C. A. Sine, an employee of another Company, to be
asked on cross examination whether in the mines of his Com

pany wires conveying 550 volts were strung along ihe ribs in
passways. The evidence showed that there was no law or

custom prohibiting the use of a current of 550 volts; that

some mines, including defendant's, used a 550 voltage current
and some less, some as low as 250 voltage, and tlie question

whether the mines of a particular company did or did not
use a current of 550 volts on its rib wires was immaterial to

the issues of this case, and could have been raised for but one
purpose, viz: to prejudice defendant's case before the iurv
(Exceptions 11, 12 and 13, pp. 70, 71, 72.)

(12.) The Court erred in permitting the witness Sine,

on cross examination, to be asked as to his opinion as to the
method of gniardng the rib wire with a board. There was no

evidence that such a method was in use, or was pracfcable
or that the duty which defendant owed Perkey required that
that method be followed. (Exception No. 14, p, 73.)

JO
Courttoerred
in permitting
E. Littlewood.
defendant
s witness,
be asked
on cross W.
examination,
con-
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cerning the fastening together of the ends of the machine
wire on the rib and the trolley wire, and as to whether there
was or was not a hook for making the connection between the
two wires, arid as to whether there ought to have been such a
hook at that place. The evidence shows that the machine
wire which was strung along the rib on the right hand side
(going into the entry) was connected with the trolley wire
which was hung in the top a few feet from the rib, in the fol
lowing manner, viz: the end of the machine wire was fastened
to the end of a short piece of machine cablewire, and this ca
ble was carried across on the top from the rib over to the trol
ley wire. This cable was protected by guard boards from the
rib to near the trolley wire (a place where men might pass
under it), and it was also insulated so that one rould take
hold of it with his naked hand.

The end of this cable next

to the trolley had the insulation taken off of it and was bent

down like a hook. Connection with the trolley was made by
putting his hook over the trolley wire, and connection was
broken by liftmg the hook from the trolley wire. To lift the

hook off the trolley wire or to put it on the trolley wire, one
would take hold of the insulated part of the cable. This was
Hie arrangement provided at that place for that purpose and
so far as the record discloses when last observed a day or two
prior to the death of Perkey this hook was in good order.
After Perkey got mto the Wire, however, and wrien some of
the workmen went to the end of the trolley to sever the con
nection and to cut the current off of the wire which was wrap
ped around Perkey's body, the hook, in some way and for
some unknown reason, had become wrapped around the trol
ley wire, so that in order to break the connection it was nec
essary to knock the hook loose from the trolley wire with a
stick instead of being able to lift it off by hand. Evidence as
to the necessity for or advisability of having the hook, and as
to its being wrapped around the trolley wire, was inadmissable for several reasons: (1.) In spite of the many amend

ments made to the declaration there was no allegation in any
of them that here had been any negligence in the way in which
the machine wire was connecUid w.th the trolley wire, or in
failing to have that connection made so that it might be sev
ered instantly. The amended declarations set out with great
particularity the specific acts of negligence com'plained of,
and such a claim as this was not among them. Such evidence,
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therefore, was not within the issues in this ease. (2.) Perkey was killed at a point 700 feet from the place where these
two wires were connected, and in order to get from his body
to that point of coimection and lift the hook a man'would have

to travel that distance along the floor of a dark mine passage
way, and there was no evidence, or attempt, to show that if
workmen had after reaching the point been able to lift the
hook instead of having to laiock it loose (a thing that it took
them not more than 3 or 4 seconds to do) that Perkey's life
would have been thereby saved.

(3.)

The evidence of L. J.

Hall shows, without contradiction, that Perkey was dead
when Hall left the body and went to the hook to disconnect
the wires. (Hall was one of the men who knocked the hook

loose.) The evidence as to these matters was, therefore, im
material, and was highly prejudicial to defendant, because it

furnished a basis for the plaintiff's attorney to argue, and
they presumably did argue, to the jury that it was gross neg
ligence on defendant's part to have the hook wrapped around
the trolley wire. (See Exception 15, p. 74.)

(14.) The Court also erred in permitting N. H. Ingles,
defendant's witness, to be asked on cross examination, con
cerning the location of the trolley wire from the mouth of
Nine Left Entry up to the end of that wire at the side track.

At places between these two points the trolley wire was hung
either in the roof, on the outside of the left hand rail or

against the rib on the left hand side (going into the mine)
which was the ''clearance" side—^the side on which men were

supposed to walk and was unguarded. As a matter of fact,
at all such places the roof was quite high, in some places as
much as 15 feet, and the trolley wire was in no place hung less
than 6 feet 6 inches from the ground, and there was, there
fore, no danger of men coming in contact with it and no need

or requirement for guarding it. Testimony as to the placing
of this trolley wire and as to its being unguarded was inad-

missable because it was foreign to the issues, no complaint of
that having boon made in the declaration. It was also incom
petent because the place at which Perkey was killed was at

least 700 feet from the no«rest point of this trolley wire, and
whatever the condition of that wire may have been that con-.

dition could not, by any stretch of the imagination, have had
anything to do with the death of Perkey. The admission of
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tliis testimony, however, was prejudicial to defendant in that
it afforded plaintiff's attorneys an opportunity to argue to
the jury that it was gross negligence to hang this trolley wire
on the walkway side of the entry, and presumably they

promptly avaded themselves of that opportunity.
ceptions 16, 17 and 18, pages 76-7-8.

(See Ex

(15.) The Court also erred in giving to the jury the in
struction numbered "1" and reading as follows:
"The Court instructs the jury that in this case the
defendant, Virginia Iron, Coal and Coke Company,
owed to J. C. Perkey, the deceased, the duty of prevision
and preparation, and to exercise ordinary care to see that
the entry or passageway through which Perkey was in
vited to travel in going in and out of said mine was in a
reasonably safe condition for the use of said Perkey in
the manner and to the ''extent that he was invited to use

said entry or passageway."

(See Exception No. 19, p.

79.)

The sole legal duty of defendant was to use ordinary car«?
to see that its premises (the mine entry) was in a reasonably
safe condition for the use of Perkey in the manner, and to the
extent, that he was invited to use it, viz: in walking in and out
of the mine. By this instruction the jury were told that de
fendant owed Perkey three separate and distinct duties; i. e.,
the duty of (1) "prevision, and (2) preparation (whatever
these may mean), and (3) to exercise ordinary care to see
that the entry" was in a reasonably safe condition. The jury
were thus given to understand that duties (1) and (2) were
something distinct from and .in addition to duty (3), where
as, in law, duty (3) was the full measure of defendant's re
sponsibility to Perkey.
This instruction was also erroneous in that it told the

jury that defendant was required to use ordinary care to see
that the entry was in a reasonably safe condition "for the use

of };a:d Perkey.'^ "While this instruction might be proper,
from, this standpoint, in an ordinary case, it must be remem
bered that Perkey was lame. One of his legs was two inches
shorter than the other, which fact was known to Perkey and
not known to defendant, A walkway reasonably safe for a
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man with sound legs might not be reasonably safe for a man

lamed as Perkey was. This lameness did not impose any ad
ditional duty on defendant; and yet the jury were told that
Perhey was the man for whom the passageway must be reas
onably safe. In view of Perkey's lameness, which plain
tiff's witnesses say would make him more liable to some mis

hap than a normal man would be, the duty of defendant

should have been limited to that of using ordinary care to
make the entry reasonably safe for a normal man to walk
through. This instruction was also erroneous in that there

was no evidence that defendant has failed to use the ordinary
care required by law of it, and there was no evidence upon
which such an instruction could have been based.

(16.) The Court also erred in giving the jury the in
struction reading:

''The Court further instructs the jury that, if they
believe from the evidence in this case that the defendant,
Virginia Iron, Coal and Coke Company, did not use or
dinary care to keep and maintain the entry of its mine in
reasonably safe condition and did not use ordinary care
to install, maintain and operate the electric wires therein

in a reasonably safe manner, and that said entry and

wires were not kept maintained and operated in a reas
onably safe manner, and that on account of said unsafe
condition of said entry and the unsafe manner in which

said electric wires were installed, maintained and oper

ated, if they believe from the evidence they were so in
stalled, maintained and operated, the deceased, J. C. Per

key, while in said entry as the invitee of defendant, with

out any negligence on his part, came in contact with said

electric wires and was thereby killed, then they must find
for the plaintiff." (See Exception No. 20, p. 80.)
There was no evidence whatever that defendant did not

use ordinary care to keep its entry in a reasonably safe con

dition, or to install or maintain or operate its electric wires
in a reasonably safemanner. There was no evidence that the
entry was not in a reasonably safe condition, and no evidence
that the wires were not installed, maintained or operated in
a reasonably safe manner; and there was no evidence that
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Perkey came in contact with the wire by reason of any un
safe condition of the entry or improper or careless installa
tion, maintenance or operation of the wires. There was no
evidence upon which to base such an instruction.

(17.) The Court also erred in giving to the jury the in
struction numbered '' 3 " and reading as follows:

''The Court instructs the jury that if you believe,
from the evidence, that the defendant negligently con
structed and maintained electric wires in its entry and
negligently failed to safeguard said wires, and that said
wires carried a dangerous current of electricity, and that
the deceased upon mvitation of defendant in the use of
the passageway or entry was likely to come in contact
With such wires, and you further believe from the evi

dence that said defendant, by the exercise of ordinary
care and caution could have rendered said wires so carry
ing such dangerous current of electricity reasonably safe
by insulation-, or by protecting said wires, if they could
not be insulated, or by hanging or installing said wires in
a different position in said entry than that used, or in

entries or ways not ordinarily used as passageways by
employees or invitees, so that its employees or invitees
would not, in the discharge of their duty, come in contact
with same, and that it, in the manner alleged in the
amended declaration, failed to do so, then such failure
was negligence." (See Exception No. 21, p. 81.)

This instruction was erroneous in the following particu
lars:

(a.) There was no evidence that defendant had negli
gently constructed or maintained the wires in its entry, or
had negligently failed to safeguard the wires, or that the de
ceased was Uhely to come in contact with them (if the word
"likely" couM be properly used in this connection) or that
(he wires could or should have been insulated or protected
or guarded in any manner, or that they should have been

hung or installed in a different place in that entry or in any
other entry. There was no evidence upon which to base any
such instruction.
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(b.) Ill iuserting therein the words "and negligently
failed to safeguard said wires." There was no evidence that
such wires placed in any coal mine in which the vein of coal
being mined was as thick as that being mined in defendant's

mine had ever been guarded, or that ordinary care required
that they be guarded in any way.
(c.) In inserting therein the words "and that said wires
carried a dangerous current of electricity." There was no

claim that the current carried by the wires was not danger
ous. There was no evidence that the current carried was un

lawful, or that it was negligence to use it. It was prejudicial
to defendant to emphasize this current danger by directing
the jury's attention to it.

(d.)

In inserting therein the words "and that the de

ceased upon invitation of defendant in the use of the passage
way or entry was likely to come in contact with said wires.*'

How "likely"? Does this mean a "bare chance," a possibil
ity—or a reasonable probability? The only thing required
of defendant was that it use ordinary care to have its entry
in a reasonably safe condition, having in view the nature of
the business being carried on by it. After it had performed
that duty the question of the likelihood of deceased coming in
contact with the wires had no place in this case.

(e.) In inserting therein the words about making the
wires safe by insulation or by protecting them if they could
not be insulated. The evidence showed that it was necessary,
in view of the work to be carried on, to have

uninsulated

wires. There was no evidence to show that any sort of pro
tection had ever been used on such wires, or that careful min
ing practice required the use of any sort of protection in coal
veins of the thickness of that being mined by defendant.
(1)

In inserting therein the words with reference to

hanging or installing the wires in a different position in the

entry or in an entry not used as a passway. Common sense,
as well as the evidence in the case, shows clearly that there
was no other position in this entry in which the wires could

have been placed where they would be as much out of the way
of persons using the passageway; and that, in view of the
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dual purpose for which the wires were used it was impracti
cable to place them in any other entry.

(g.)

Also in inserting therein the words ''and that it,

in the manner alleged in the amended declaration, failed to
do so."

There were three separate amended declarations filed
in this case, all of considerable length. To which one of them
did this instruction refer the jury? What could the jury
know about what was in any of the amended declarations,
since none of them had been read to the jury, or made a part
of the evidence?

Director General vs. Pence's Admr. (Va.) 116 S. E. 351,
at p. 357; Curtis & Shumway vs. "Williams (Va.) 86 S. E. 848;
Jones vs. Richmond, 118 Va. 612, 88 S. E. 82.
(18.) The Court also erred in giving to the jury, at
plaintiff's request, Instruction numbered 4, and reading as
follows:

"The Court instructs the jury that the burden of
proving custom or general usage is upon the party al
leging it." (See Exception No. 22, p. 82.)
This instniction has no place in this case. There was no
question of contract here, or of reading into the terms of a
contract a matter of custom or general usage. The sole ques

tion was whether, under the circumstances, defendant had
failed to use such care as the law required of it. The burden
was upon plaintiff to establish such failure, and that burden

never shifted. The defendant did not allege any sort of cus
tom or usage.
It is true that defendant did show that the conditions in

its mine complied with the requirements of ordinary care, and
that, as evidencing ordinary care on its part, conditions in
its mine were as safe as those in other mines where mining
was being carried on under the same conditions. But this
was not an allegation of custom or usage, and did not shift
the burden to defendant for any purpose or to any extent.
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(19.) The Coxirt also erred in giving to the jury In
struction No. 5. (See Exception No..23, page 83.)
There was no evidence that defendant had failed to use

ordinary care to make its entry reasonably safe, or that it
had failed to use ordinary care in installing or operating its
electric wires. There was no. evidence upon which to base
this instruction.

Since Perkey was an experienced miner, and was in the
mine looking for a job, the defendant owed him no liigher
duty than it would have owed to an employee. Since it is the
usual thing for coal mines to be equipped with electric wires
and to use electricity as a part of their regular equipment,
there was no justification for the insertion in this instruction

of the words to the effect that since electricity was a highly
dangerous agency, a higher degree of care was required of
defendant than would have been required of it in affairs in
volving less hazard. The knowledge and experience of the
two parties and the conditions placed them on a parity so far
as the risk from electricity was concerned, and the duty of de
fendant was nothing greater than to use ordinary care under
all the circumstances. An instruction such as this would
have no place in a suit between a servant and a master. Like

wise, it has no place in this case, the invitee being on no high
er plane than a servant, so far as the relative rights and du
ties of the parties are concerned.

(20.) The Court also erred in giving to the jury In
struction No. 6. (See Exception No. 24, p. 84.)
This instruction, like No. 5, referred to above, is erron
eous, in that it tells the jury that because electricity was used
the defendant owed deceased a higher degree of care than it
would have owed him in the conduct of affairs less hazardous.

It is also erroneous in that it tells the jury "it was the
duty of defendant to provide for the deceased a reasonably
safe way for the purpose of enabling him to depart in reas
onable safety from the place assigned him." The instruc

tion thus imposed upon de^'endant the absolute duty to make
the way reasonably safe, while, in law that duty is a qualified
one; it is limited to that of exercising ordinary care to pro
vide a reasonably safe way.
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This instruction is also erroneous in that it leaves out of

view entirely the question of assumed risk and contributory

negligence on Perkey's part. The jury were by this instruc
tion told that if the defendant failed in any of the particulars
set forth therein they must find for plaintiff. This they were
directed to do without qualification, and without regard to
the question whether Perkey had been himself negligent or
had assumed the risk of conditions as they were, or whether
Perkey's own lameness had brought about the accident. No

other instruction given for plaintiff contained any sort of
qualification of the right to recover based on assumed risk,
or the physical impairment of Perkey. The evidence showed

that Perkey, prior to the accident to him, was fully aware of
the conditions as they were. This instruction directs a ver

dict upon a hypothetical case embracing only a partial view
of the evidence and without adding any qualification that
there could be no recovery if Perkey had assiuned the risk or
if the accident was due to his physical defects, and the error
was not cured by the instructions as to assumed risk and ac

cident due to Perkey's lameness given for defendant, because
it is impossible to say that the erroneous instruction, being
complete in itself, did not control the action of the jury. The
jury were not even told that the defendant's negligence, if
any, must be the sole, as well as the proximate, cause of the
death.

Va. Ey. & Power Co. vs. Smith & Hicks (Va.) 105 S. E.
532; So. Ry. Co. vs. U. S. Casualty Co. (Va.) 118 S. "Fj. 266.
There .was no evidence on which to base «uch an instruc
tion.
• t

.r
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(21.) The Court also erred in giving the jury the in
struction numbered 7. (See Exception 25, p. 85.)

(22.)

The Court also erred in giving the jury instruc

tion numbered 8. (See Exception No. 26, p. 86.)

(23 ) The Court also erred in overruling the motion of
defendant to set aside the verdict of the jury and enter a
judgment in its favor dismissing the petition; because the
verdict was contrary to the evidence and was without any evi
dence to support it, and there was sufficient evidence to show
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that the defendant was entirely without fault, and that Perkey's death was due to an accident for which defendant was

in no way responsible in law. There was no evidence what
ever in the case to support any verdict against the defendant.
(24.) The Court erred in overruling the defendant's
motion to set aside the verdict of the jury, the gTOunds as
signed therefor appearing at pages 42-43. The exception to
this action of the Court'appearing at page 90.
Wherefore, for the foregoing reasons and others to be
assigned at bar, your petitioner prays that a writ of error

and supersedeas to the judgment complained of be awarded,
and that said judgment be reviewed and reversed.

VIRGINIA, IRON, COAL AND COKE COMPANY,
By Counsel.

LEWIS A. NTJCKOLS,
D. D. HULL, JR.,

E. M. FULTON,
Attorneys.
Virginia, Wise County, to-wit:

I, E. M. Fulton, an attorney practicing in the Supreme

Court of Appeals of Virginia, do certify^ that, in my opinion,
the judgment complained of in the foregoing petition for writ

of error and sepersedeas shouldbe reviewed and reversed by
the said Supreme Court of Appeals of Virginia.

Given under my hand, this the 12th day of November,
1924.

E. M. FULTON.

Reed. Nov. 14, 1924. J. F. W.

Writ of error granted and supersedeas awarded. Bond
$12,000.00..

JESSE F. WEST.

Dec. 31, 1924.
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RECORD

Virginia: Pleas before the Circuit Court of Wise County.
Be it remembered that heretofore, to-wit: at a Circuit

Court held for Wise County on the third Monday in April,
1923, at rules came A. L. P. Corder, Administrator of all and
singular, the goods and chattels, rights and credits, which
were of J. C. Perkey, deceased, by counsel, and filed his decla

ration against Virginia Iron, Coal and Coke Company, a cor
poration, which declaration is in the words and figures fol
lowing, to-wit;

Virginia: In the Circuit Court for Wise County.
Second April Rules, 1923.

A. L. P. Corder, Administrator of all and singular the
goods and chattels, rights and credits, which were of J. C.
Perkey, deceased, at the time of his death, who died intestate

complains of Virginia Iron, Coal and Coke Company, a cor
poration, of a plea of trespass on the case, for this, to-wit:
That heretofore, to-wit: On the ... day of
, 1922,
before and at the time of the committing of the grievances
hereinafter complained of, the said defendant was the owner

and operator of a certain coal mine, situated in the County
of Wise and State of Virginia, at or near Linden, and in the
operation of the said coal mine the said defendant kept open
an entiy or passageway into said mine, leading from the out
side of said mine to the rooms or working places of its em
ployees, where the coal was dug or mined, over and
[2]

through which entry or passageway the miners and
other employees and invitees of the said defendant

passed in going in and out of said mine and over and through
which said entry or passageway the said defendant ran and

operated mine ears drawn by an electric motor which received
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its power from a trolley wire attached to and suspended
from the roof of said entry or passageway; that thereupon it
became and was the duty of the said defendant to provide
and maintain said entry and passageway in a reasonably
safe and suitable condition and to operate, control and main
tain said trolley wire or wires in a reasonably safe and suit
able way, so as to prevent the same from coming in contact
with the employees, invitees and other pedestrians lawfully
using said entry or passageway in furtherance of defendant's
business. Yet the said defendant not regarding its duty
aforesaid, did not nor would provide and maintain said
passageway in a

reasonably

safe and

suitable condi

tion and did nor nor would operate, control and maintain
said trolley wires as to prevent the same from coming in con
tact mth pedestrians lawfully upon and passing through said
entry in furtherance of defendant's business as aforesaid,
but on the contrary, carelessly and negligently failed so to do,

and in disregard of its duty in that behalf carelessly, negli
gently, unlawfully and in disregard of the safety of its em
ployees, invitees and other pedestrians, controlled and
[3]
operated one of its" said trolley wires so that the same
broke loose from the roof of the entry, to which it was
attached, and was carelessly and negligently permitted to
hang down from the roof of said entry so that it became and

was at the time aforesaid extremely unsafe and dangerous,
all of which facts aforesaid were at the time of the commis

sion of the grievances hereinafter complained of, well known
to the said defendant.

And the said plaintiff avers that on and prior to the ...

day of

, 1922, the plaintiff's intestate, J. C. Perkey,

applied to the said defendant to become the hired servant and

workman of the said defendant, in the capacity of a miner,
and that the said defendant then and there requested and in

vited plaintiff's intestate to go into the mines for the pur
pose of selecting and being assigned to a suitable place to
work and that said plaintiff's intestate, acting upon said re
quest and invitation, went into said mines and was assigned
to a working place therein, and was given a labor card and

told to take it out of the mines to the Superintendent, and get
it sighed, and that thereupon it became and was his duty to
pass through said entry, and the plaintiff avers that the
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plaintiff's intestate was without any knowledge of the dan
gerous and hazardous condition of the trolley wire attached
to the roof of said entry, and of all which the said defendant
then had notice and that the said defendant, notwithstanding
that it had knowledge of the facts aforesaid, then and
[4]
there encouraged, directed, ordered and commanded
the said plaintiff's intestate to pass through, over and
along said entry, which said entry .was then and'there unsuit
able, unsafe and insufficient for said plaintiff's intestate to
pass along and through in reasonable safety to himself where
of said plaintiff's intestate was unaware, unadvised and uninstructed by the said defendant, so that by reason of the
premises aforesaid, while the said plaintiff's intestate was
endeavoring to pass along and through the said entry, in obe
dience to the request and invitation and commands of the said

defendant, by reason of the unsafe, unsuitable and dangerous
condition of said passage-way or entrj'^ and by reason of the
unsafe, unsuitable and dangerous condition of the trolley
wire therein and the negligent failure of said defendant to
properly operate, control and maintain said trolley wire, and
to warn said plaintiff's intestate of the dangers and hazards
incurred by him in passing along and through said entry and
also by reason of the said defendant not having instructed the
plaintiff's intestate how to shun and avoid said dangers and
hazards, the said plaintiff's intestate, J. C. Perkey, while
passing along and through said entry, without any negligence
on his part, came in contact with said trolley wire, which said
wire was then and there heavily charged with electric cur
rent and was then and there, by reason thereof, instantly
killed, to the damage of said plaintiff of ten thousand dollars
($10,000.00). And therefore he. brings this action of
[5]

trespass on the case.

MORTON & PARKER, P. Q.

Virginia: In the Circuit Court for Wise County.
A. L. P. Corder, Administrator, etc.,
J. C. Perkey, deceased.
Vs.

Virginia Ilron, Coal and Coke Company, a Corporation.
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Amended Declaration.

A. L. P. Corder, Administrator of all and singular, the
goods and chattels, rights and credits, which were of J. C.

Perkey, deceased, at the time of his death, who died intestate,
complains of Virginia Iron, Coal and Coke Company, a cor
poration, of a plea of trespass on the case, for this, to-wit:

That heretofore, to-wit: On the ... day of
, 1922,
before and at the time of the committing of the grievances
hereinafter complained of, the said defendant was the owner

and operator of a certain coal mine, situated in the county of
Wise and State of Virginia, at or near Linden, and in the
operation of the said coal mine the said defendant kept open
an entry or passageway into said mine, leading from the out
side of said mine to the rooms or working places of its

[6]

employees, where the coal was dug or mined, over and
through which entry or passage-way the miners and

other employees and invitees of the said defendant passed in
going in and out of said mine and through which said entry
or passage-way the said defendant placed, operated or main

tained electric wires attached to the side of said entry or pas
sage-way, over which said wire or wires electric current was

carried to run and operate certain pumps and other appli
ances located in said mines; that thereupon it became and was
the duty of the said defendant to provide and maintain said
entry and passageway in a reasonably safe and suitable con
dition and to operate, control and mantain said electric wire

or wires in a reasonably safe and suitable way, so as to pre
vent the same from coming in con^ct with the employees, in
vitees and other pedestrians lawfully using said entry or
passageway in furtherance of said refendant's business. Yet,
the said defendant, not regarding its duty aforesaid, did not
nor would provide and maintain said passageway in a reas
onably safe and suitable condition and did not nor would op
erate, control and maintain said electric wire or wires as to

prevent the same from coming in contact with pedestrians
•lawfully upon and passing through said entry in furtherance

of defendant's business as aforesaid, but on the contrary,
carelessly and negligently failed so to do, and in disregard
of its duty in that behalf, carelessly, negligently, un-

[7]

lawfully and in disregard of the safety of its employ

ees, invitees and other pedestrians, controlled and op-
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erated one of its said electric wires so that the same broke

loose from the side of the entry, to which it was attached, and
was carelessly and negligently permitted to hang down and
away from the side of said entry so that it became and was at

the time aforesaid, extremely unsafe and dangerous, all of
which facts aforesaid were, at the time of the conmiission of

the grievances hereinafter complained of, well known to the
said defendant.

And the said plaintiff avers that on and prior to the ...

day of

, 1922, the plaintiff's intestate, J. C. Perkey,

applied to the said defendant to become the hired servant and

workman of the said defendant, in the capacity of a miner,
and that the said defendant then and there requested and in

vited plamtiff's intestate to go into the mines for the pur
pose of selecting and being assigned to a suitable place to
work and that said plaintiff's intestate acting upon said re
quest and invitation, went into said mines and was assigned
to a working place therein, and was given a labor card and

told to take it out of the mines to the superintendent, and get
it signed, and that thereupon it became and was his duty to

pass through said entry, and the ,plaintiff's intestate was

without any knowledge of the dangerous and hazardous con
dition of the electric wire attached to the side of said entry,
and of all of which the said defendant then had notice,
[8] and that the said defendant, notwithstanding that it
had knowledge of the facts aforesaid, then and there

encouraged, directed, ordered and commanded the said plain

tiff's intestate to pass through, over and along said entry,

which said entry was then and there unsuitable, unsafe and

insufficient for said plaintiff's intestate to pass along and

through in reasonable safety to himself, whereof, said plain
tiff's intestate was unaware, unadvised and uninstructed by
the said defendant, so that by reason of the premises afore

said, while the said plaintiff's intestate was endeavoring to

pass along and through said entry, in obedience to the request
and invitation and commands of the said defendant by reason
of the said unsafe, unsuitable and dangerous condition of

sa'd passageway or entry, and by reason of the unsafe, un
suitable and dangerous condition of the electric wire there

in and the negligent failure of said defendant to properly
operate, control and maintain said electric wire, and to warn
said plaintiff's intestate of the dangers and hazards incurred
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by him in passing along and through said entry, and also by
reason of the said defendant not having instructed the plain
tiffs intestate how to shun and avoid said dangers and haz
ards, the said plaintiff's intestate, J. C. Perkey, while pass
ing along and through said entry, without any negligence on
his part, came in contact with said electric wire, which said
wire was then and there heavily charged with electric cur
rent and was then and there, by reason thereof, instant[9]
ly killed, to the damage of said plaintiff of ten thou
sand dollars ($10,000.00.)

And for this also, to-wit: That heretofore, to-wit; on the
... day of
, 1922, before and at the time of the commit
ting of the grievances hereinafter complained of, the said de

fendant was the owner and operator of a certain coal mine,
situated in the County of Wise and State of Virginia, at or
near Linden, and in the operation of said coal mine the said
defendant kept open an entry or passageway into said mine,
leading from the outside of said mine to the rooms or work

ing places of its employees, where the- coal was dug or mined,
over and through which entry or passageway the miners and
other employees and invitees of the said defendant passed in
going in and out of said mine, and through which said entry
or passage-way the said defendant placed, operated or main
tained electric wires attached to the side of said entry or pas
sageway, over which said wire or wires electric current was

carried to run and operate certain pumps and other appli
ances located in said mines; that thereupon it became and was
the duty of the said defendant to provide and maintain said
entry and passageway in a reasonable safe and. suitable con
dition and to operate control and maintain said electric wire

or wires in a reasonable safe and suitable way, and to insu
late said wires so as to prevent the employees, invitees and
other pedestrians lawfully using said entry or passage-

[10]^ way in furtherance of defendant's business, and com

ing in contact with said wires from being electrocuted and
thereby killed or injured. Yet, the said defendant, not re
garding its duty aforesaid, did not nor would provide and
maintain said passageway in a reasonably safe and suitable
condition and did not nor would operate, control and main

tain said electric wires in a reasonably safe and suitable way,
but on the contrary, carelessly and negligently failed so to
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do, and in disregard of its duty in that behalf carelessly, neg
ligently, unlawfully and in disregard of the safety of its em
ployees, invitees and other pedestrians, controlled, main
tained and operated one of its electric wires so that the same

became and was old, broken, loose, worn and without proper
insulation, so that it became and was at the time aforesaid,
extremely unsafe and dangerous, all of which facts aforesaid
were, at the time of the commission of the grievances herein
after complained of, weU known to the said defendant.

And the said plaintiff avers that on and prior to the ..
day of
, 1922, the plaintiff's intestate, J. C. Perkey,
applied to the said defendant to become the hired servant

and workman of the said defendant, in the capacity of a
miner, and that the said defendant then and there requested
and invited plaintiff's intestate to go into the mines for the
purpose of selecting and being assigned to a suitable place
to work and that said plaintiff's intestate, acting upon said
request and invitation, went into said mines and was

[11] assigned to a working place therein, and was given a
labor card and told to take it out of the mines to the

superintendent and get it signed, and that thereupon it be
came and was his duty to pass through said entry, and the

plaintiff avers that the plaintiff's intestate was without any
knowledge of the dangerous and hazardous condition of the

electric wire atached to the side of said entry, and of all of
which the, said defendant then had notice, and that the said

defendant, notwithstanding that it had knowledge of the
facts aforesaid, then and there encouraged, directed, ordered
and commanded the said plaintiff's intestate to pass through,
over and along said entry, which said entry was then and
there unsuitable, unsafe and insufficient for said plaintiff's

intestate to pass along and through in reasonable safety to
himself, whereof said plaintiff's intestate was unaware, un
advised and uninstructed by the said defendant, so that by
reason of the prem^'ses aforesaid, while the said plaintiff's
intestate was endeavoring to pass along and through the said
entry, in obedience to the request and invitation and com

mands of the said defendant, by reason of the unsafe, unsuit

able and dangerous condition of said passageway or entry

and by reason of the unsafe, unsuitable and dangerous con
dition of the electric wire therein, and the negligent failure
of said defendant to properly insulate, operate, control and
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maintain said electric wire, and tol warn said plain-

[12] tiff's intestate of tlie dangers and hazards incurred by
him in passing along and through said entry, and also
by reason of the said defendant not having instructed the
plaintiff's intestate how to shun and avoid said dangers and
hazards the said plaintiff's intestate, J. C. Perkey, while
passing along and through said entry, without any negligence
on his part, came in contact with said electric wire, at a place
where the same was worn loose and without insulation,
which said wire was then and there heavily charged with elec
tric current and was then and there, by reason thereof, in
stantly killed, to the damage of said plaintiff of ten thousand
dollars ($10,000.00). And, therefore, he brings this action
of trespass on the case.
0. M. VICARS,
MORTON & PARKER, P. Q.

Endorsed: Filed July 17, 1923.

C. A. JOHNSON, D. C.

Virginia: In the Circuit Court for Wise County.
A. L. P. Corder, Administrator, etc.,
J. C. Perkey, deceased.
Vs.

Virginia Iron, Coal and Coke Company, a Corporation.
Second Amended Declaration.

A. L. P. Corder, Administrator of all and singular the
goods and chattels, rights and credits, which were of

[13] J. C. Perkey, deceased, at the time of his death, who
died intestate, complains of Virginia Iron, Coal and
Coke Company, a corporation, of a plea of trespass on the
case, for this, to-wit:

That heretofore, to-wit: on the ... day of
, 1922,
before and at the time of the committing of the grievance^^
hereinafter complained of, the said defendant was the owner

and operator of a certain coal mine, situated in the county of
Wise and State of Virginia, at or near Linden, and in the

operation of the said coal mine, the said defendant kept open
an entry or passageway in said mine leading from the out-
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side of said mine to the rooms or working places of its em
ployees where the coal was dug or mined, over and through
which entry or passageway the miners and other employees
and invitees of the defendant passed in going into and out
of said mine.

And it thereupon became and was the duty of the said de

fendant to construct, keep and maintain said entry or passage
way in a reasonably safe and suitable condition, in over and
through which the said miners and other employees and said
invitees of the said defendant could pass into and out of said
mine with reasonable safety to themselves, yet the said de
fendant did not nor would construct, keep or maintain said
entry or passageway in, over and through which the said
miners and other employees and invitees of the said defend
ant passed in going into and out of said mine in a reas-

[14] onably safe and suitable condition so that they could
go into and out of said mine with reasonable safety to
themselves, but on the contrary thereof the said defendant

carelessly and negligently placed and maintained in and along
said passageway naked electric wires without any insulation
thereon attached to the side of said entry or passageway over
which said wires dangerous electric current was carried to

run and operate certain pumps and other machinery and ap
pliances located in said mines, and also permitted large quan
tities of water and mud and gob to accumulate and remain in

said entry or passageway along, over and through which the
said miners and other employees and invitees traveled in go
ing into and out of said mine.

And the said plaintiff avers that on and prior to the ...
day of
, 1922, the plaintiff's intestate, J. C. Perkey,
applied to the said defendant to become the hired servant and

workman of the said defendant in the capacity of a miner,
and that the said defendant then and there requested and in
vited plaintiff's intestate to go into mines for the purpose of
selecting- and being ass'gned to a suitable place to work and
that said plaintiff's intestate, acting upon said request and
invitat on, went Into said m'lics and was assigned to a work
ing place therein, and was given a labor card and told to take

it out of the mines to the superintendent, and get it signed,
and that thereupon it became and was his duty to pass
through said entry and passageway, and the plaintiff
[151 avers that the plaintiff's intestate Avas without any
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knowledge of the dangerous and hazardous condition

of the electric wire attached to the side of said entry and pas
sageway, and of the accumulation of gob, mud and water
aforesaid, and of all of which the said defendant then had no

tice, and that the said defendant notwithstanding that it had
knowledge of the facts aforesaid, then and there encouraged,
directed, ordered and commanded the said plaintiff's intes
tate to pass through, over and along said entry and passage
way which said entry and passageway was then and there
imsuitable, unsafe and insufficient for said plaintiff's intes-

^ tate to pass along and through in reasonable safety to him
self in this, to-wit, that mud, gob and water had been allowed
to accumulate and remain on the floor track and rails in said

entry or passageway, making the same slippery and danger
ous to walk over, along and on, and liable to cause said min
ers, employees and invitees to slip, stumble and fall on and

against an uninsulated electric wire, which had been wrong
fully, negligently and improperly placed and hung on and
attached to the rib of the right hand side of said entry or
passageway going into the mine, and heavily charged with
electric current, whereof said plaintiff's intestate was una
ware, unadvised and uninstructed by the said defendant, so

that by reason of the premises aforesaid, while the said plain

tiff's intestate was endeavoring to pass along and through
said entry in obedience to the request and invitation and
command of the said defendant, by reason of the said

[16] unsafe, unsuitable and dangerous condition of said
passageway or entry, and by reason of the said unsafe,
unsuitable and dangerous condition of the electric

wire therein and the negligent failure of said defendant to
properly insulate, operate, control and maintain said electric

wire, and to warn said plaintiff's intestate of the dangers and
hazards incurred by him in passing along and through said
entry, and also by reason of the said defendant not having
instructed the plaintiff's intestate how to shui^ and avoid
said dangers and hazards the said plaintiff's intestate, J. C.
Perkey, while passing along and through said entry, without
any negligence on his part, slipped, stumbled and fell on and

'against and came in contact with said electric wire, which
said uninsulated wire had been negligently, wrongfully and
improperly placed on the right hand side of said entry or
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passageway going into the mine by the defendant, as afore

said, and which said wire was then and there heavily charged
with electric current and was then and there, by reason there
of, instantly killed, to the damage of said plaintiff ten thou
sand dollars ($10,000.00).
And for this also, to-wit: That heretofore, to-wit, on the
... day of

, 1922, before and at the time of the commit

ting of the grievances hereinafter complained of, the said de
fendant was the owner and operator of a certain coal mine,
situated in the County of Wise and State of Virginia, at or
near Linden, and in the operation of said coal mine

[17] the said defendant kept open an entry or passageway
into said mine, leading from the outside of said mine
to the rooms or working places of its employees, where the

coal was dug or mined, over and through which entry or pas
sageway the miners and other employees and invitees of the
said defendant passed in going in and out of said mine, and
through which said entry or passageway the said defendant
negligently, wrongfully and improperly placed, operated and
maintained uninsulated electric wires attached to the side of

said entry or passageway, over which sa.d wire or wires elec

tric current was carried to run and operate certain pumps
and other appliances located in said mines; that thereupon it
became and was the duty of the said defendant to provide and

maintain saic} entry and passageway in a reasonably safe
and suitable condition and to operate, control and maintain
said electric wire or wires in a reasonably safe and suitable

way and to insulate said wires so as to prevent employees, in
vitees and other pedestrians lawfully using said entry or pas
sageway in furtherance of defendant's business and coming in
contact with said wires from being electrocuted and thereby
killed or injured. Yet, the said defendant, not regarding its
duty aforesaid, did not nor would provide and maintain said
passageway in a reasonably safe and suitable condition and
did not nor would operate, control and maintain said electric
wires in a reasonably safe and suitable way, but on the con

trary, carelessly and negligently failed so to do, and
[18] in disregard of its dutj in that behalf carelessly, neg
ligently and unlawfully and in disregard of the safety
of its employees, invitees and other pedestrians, controlled,
maintained and operated one of its electric wires so that the

same became and was old, broken, loose, worn and without
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any insulation, so that it became and was at the time afore
said, extremely unsafe and dangerous, all of which facts
aforesaid were, at the time of the commission of the griev
ances hereinafter complained of, well known to the said de
fendant.

And the said plaintiff avers that on and prior to the ...
day of
, 1922, the plaintiff's intestate, J. 0. Perkey, ap
plied to the said defendant to become the hired servant and

worlanan of the said defendant, in the capacity of a miner,
and that the said defendant then and there requested and in
vited plaintiff's intestate to go into the mines for the purpose
of selecting and being assigned to a suitable place to work
and that said plaintiff's intestate acting upon said request
and invitation, went into said mines and was assigned to a
working place therein, and was given a labor card and told
to take it out of the mines to the superintendent and get it
signed, and that thereupon it became and was his duty to pass
through said entry, and the plaintiff avers that the plain
tiff's intestate was without any knowledge of the dangerous
and hazardous condition of the electric wire attached

[19]

to the side of said entry, and of all of which the said

defendant then had notice, and that the said defendant,
notwithstanding that it had knowledge of the facts aforesaid,
then and there encouraged, directed, ordered and commanded

the said plaintiff's intestate to pass through, over and along
said entry, which said entry was then and there unsuitable,
unsafe and insufficient for said plaintiff's intestate to pass
along and through in reasonable safety to himself, in this, towit, that mud, gob and water had been allowed to accumidate

and remain on the floor, track and rails in said entry or pas
sageway, making the same slippery and dangerous to walk

over, along and on, and liable, to cause said miners, employ
ees and invitees to slip, stumble and fall on and against an

uninsulated electric wire, which had been wrong-fully, negli
gently and improperly placed and hung on and attached to

the rib of the right hand side of said entry or passageway
going into the mine, and heavily charged with electric cur
rent, whereof, said plaintiff's intestate was unaware, unad
vised and uninstructed by the said defendant, so that by rea
son of the premises aforesaid, while the said plaintiff's in
testate was endeavoring to pass along and through the said
entry, in obedience to the request and invitation and com-

.
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mand of the said defendant, by reason of the nnsafe, unsuit
able and dangerous condition of said passageway or entry
and by reason of the unsafe, unsuitable and dangerous condi
tion- of the electric wire therein, which said uninsulated wire

had been negligently, wrongfully and improperly
[20] placed on the right hand side of said entry or passage
way going into the mine by the defendant, as afore
said, and the negligent failure of said defendant to properly
insulate, operate, control and maintain said electric wire, and
to warn said plaintiff's intestate of the dangers and hazards
incurred by him in passing along and through said entry, and
also by reason of the said defendant not having instructed
the plaintiff's intestate how to shun and avoid said daingers
and hazards, the said plaintiff's intestate, J. C. Perkey, while
passing along and through said entry, without any negligence
on his part, came in contact with said electric wire, at a place
where the same was broken loose and without insulation,
which said wire was then and there heavily charged with elec
tric current and was then and there, by reason thereof iqstantly killed, to the damage of said plaintiff of ten thousand

dollars ($10,000.00). And therefore, he brings this action of
trespass on the case. "

0. M. VICARS,

MORTON & PARKER, P. Q.
Endorsed: Filed March 15, 1924.

C. A. JOHNSON, D. G.

Virginia: In the Circuit Court for Wise County.
[211

A. L. P. Corder, Administrator, etc.,
J. C. Perkev, deceased,
Vs.

Virginia Iron, Coal and Coke Company, a Corporation.
' Third Amended Declaration.

A. L. P. Corder, Administrator of all and singular, the
goods and chattels, rights and credits, which were of J. C.
Perkey, deceased, at the time of his death, who died intestate

complains of Virginia Iron, Coal and Coke Company, a Cor
poration, of a plea of trespass on the ease, for this, to-wit;
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That heretofore, to-wit: On the ... day of

, 1922,

before and at the time of the committing of the grievance
hereinafter complained of, the said defendant was the owner

and operator of a certain coal mine, situated in the county of
Wise and State of Virginia, at or near Linden, and in the
operation of the said mine, the said defendant kept open an
entry or passageway in said mine leading from the outside

of said mme to the rooms or working placet? of its employees
where the coal was dug or mined, over and through which en
try or passageway the miners and others employees and in
vitees of the defendant passed in going into and out of said
mine.

And it thereupon became and was the duty of the said

defendant to construct, keep and maintain said entry or pas
sageway in a reasonably safe and suitable condition

[22] in, over and through which the said miners and other
employees and said invitees of the

said

defendant

could pass into and out of said mine with reasonable safety
to themselves, yet the said defendant did not nor would con

struct, keep or maintain said entry or passageway in, over
and through the said miners and other employees and invitees
of the said defendant passed in going into and out of said

mine in a reasonably safe and suitable condition so that they

could go into and out of said mine with reasonable safety to
themselves, but on the contrary thereof the said defendant
carelessly and negligently placed and maintained without
proper protection in and along said passageway naked elec
tric wires mthout any insulation thereon attached to the side

of said entry or passageway over which said wires dangerous
electric,current was curried to run and operate certain pumps
and other machinery and appliancec^ located in said mines,
and also permitted large quantities of water and mud and gob
to accumulate and remain in said entry or passageway along,
over and through which the said miners and others employees
and invitees traveled in going into and out of said mine,
And the said plaintiff avers that on and prior to the ...

day of

1922, the plaintiff's intestate, J. G. Perkey, ap

plied to the said defendant to become the hired servant and

workman of the said defendant in the capacity of a miner
and that the said defendant then and there requested and in
vited plaintiff's intestate to go into the mines for the

[23] purpose of selecting and being assigned to a suitable

35

place to work and that said plaintiff's intestate, acting
npon said request and invitation, went into said mines and
was assigned to a working place therein, and was given a la

bor card and told to take it out of the mines to the superin
tendent, and get it signed, and that thereupon it became and

was his duty to pass through said entry and passageway and
the plaintiff avers that the plaintiff's intestate was without
any knowledge of the dangerous and hazardous condition of
the electric wire attached to the side of said entry and pas
sageway, and of the accumulation of gob, mud and water
aforesaid, and of all of which the said defendant then had no
tice, and that the said defendant, notwithstanding that it had

Imowledge of the facts aforesaid, then and there encouraged,
directed, ordered and commanded the said plaintiff's intes
tate to pass through, over and along said entry and passage
way, which said entry and passageway was then and there un
suitable, unsafe and insufficient for said plaintiff's intestate
to pass along and through in reasonable safety to himself, in
this, to-wit: That mud, gob and water had been allowed to ac
cumulate and remain on the floor, track and rails in said en
try or passageway, mak-ng the same slippery and dangerous
to walk over, along and on, and liable to cause said miners,
employees and invitees to slip, stumble and fall on and
against an unprotected and uninsulated electric wire, which

had been wrongfully, negligently and improperly
placed and hung on and attached to the rib of the right
hand side of said entry or passageway going into the
mine, and heavily charged with electric current, whereof said
[26]

plaintiff's intestate was unaware, unadvised and uninstruct-

ed by the said defendant, so that by reason of the premises
aforesaid, while the said plaintiff's intestate was endeavor
ing to pass along and through said entry, in obedience to the

request and invitation and command of the said defendant,
b^'' reason of the said unsafe, unsuitable and dangerous con
dition of said passageway or entry, and by .reason of the said
unsafe, unsuitable and dangerous condition of the electric
wire therehi and the negligent failure of said defendant to

property protect, insulate, operate, control and maintain said
electric wire, and to warn said plaintiff's intestate of the dan
gers and hazards incurred by him in passing along and
through said entry, and also by reason of the said defendant
not having instructed the plaintiff's intestate how to shun
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and avoid said dangers and hazards, the said plaintiff's in
testate, J. C. Perkey, while passing along and through said
entry, without any negligence on his part, slipped, stumbled
and fell on and against and came in contact with said electric

wire, which said unprotected and uninsulated wire had been

negligently, wrongfully and improperly placed on the right
hand side of said entry or passageway going into the mine by
the defendant, as aforesaid and which said Avire was then and
there heavily charged with electric current and was

[27] then and there, by reason thereof, instantly killed, to
the damage of said plaintiff of ten thousand dollars
($10,000.00).

And for this also, to-wit: That heretofore, to-wit: on the
... day of

, 1922, before and at the time of-the commit

ting of the grievance^/ hereinafter complained of, the said de

fendant was the.owner and operator of a certain coal mine,
situated in the County of Wise and State of Virginia, at or
near Linden, and in the operation of said coal mine the said

defendant kept open an entry or passageway into said mine,
leading from the outside of said mine to the rooms or work

ing places of its employees, where the coal was dug or mined,
over and through which entry or passageway the miners and

other employees' and invitees of the said defendant passed in
going in and out of said mine, and through which said entry
or passageway the said defendant negligently, wrongfully
and improperly placed, operated or maintained with proper
protection uninsulated electric wires attached to the side of
said entry or passageway over which said wire or wires elec

tric current was carried to run and operate certain pumps
and other appliances located in said mines; that thereupon it
became and was the duty of the said defendant to provide

and maintain said entry and passage-way in a reasonably

safe and suitable condition and to operate, control and main
tain, protect and guard said electric wire or wires in a reas
onably safe and suitable way, and to protect, guard and insu

late the said wires so as to prevent the employees, iii[28] vitees and other pedestrians lawfully using said entry
or passageway in furtherance of defendant's business,

from coming in contact with said wires, and from being elec

trocuted and thereby killed or injured. Yet, the said defend-,

ant, not regarding its duty aforesaid, did not nor would pro
vide and maintain said passageway in a reasonably safe and
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suitable condition and did not nor would protect, guard, op
erate, control and maintain said electric wires in a reason

ably safe and suitable way but on the contrary, carelessly and
negligently failed so to do, and in disregard of its duty in
that behalf carelessly, negligently and unlawfully and in dis
regard of the safety of its employees, invitees and other
pedestrians, controlled, maintained and operated one of its
electric wires so that the same became and was old, broken,
loose, worn and without any insulation, protection or guards
so that it became and was at the time aforesaid, extremely un
safe and dangerous all of which facts aforesaid were, at the
time of the commission of the grievances hereinafter com
plained of, well known to*the said defendant.
And the said plaintiff avers that on and prior to the ...

day of

, 1922, the plaintiff's intestate, J. C. Perkey, ap

plied to the said defendant to become the hired servant and

worlanan of the said defendant, in the capacity bf a miner,
and that the said defendant then and there requested and in

vited plaintiff's intestate to go into the mines for the purpose
of selecting and bfeing assigned to a suitable place to
[29] work and that said plaintiff's intestate, acting upon
said request and invitation, went into said mines and

was assigned to a working place therein, and was given a la
bor card and told to take it out of the mines to the superin
tendent and get it signed, and that thereupon it became and
was his duty to pass through said entry, and the plaintiff

avers that the plaintiff's intestate was without any knowledge
of the dangerous and hazardous condition of the electric wire
attached to the side of said entry, and all of which the defenaant then had notice, and that the said defendant, notwith
standing that it had knowledge of the facts aforesaid, then
and there encouraged, directed, ordered and commanded the

said plaintiff's intestate to pass through, over and along said
entrj^ which said entrj^ was then and there unsuitable, unsafe

and insufficient for said plaintiff's intestate to pass along
and through in reasonable safety to himself, in this, to-wit:
that mud, gob and water had been allowed to accumulate and

remain on the floor, track and rails in said entry or passage
way, making the same slippery and dangerous to walk over,
along and on, and liable to cause said miners, employees and
invitees to slip, stumble and fall on and against an unprotect
ed, unguarded and uninsulated electric wire, which had been
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wrongfully, negligently and improperly placed and hung on
and attached to the rib of the right hand side of said entry
or passageway going into the mine, and heavily charged with
electric current, whereof, said plaintiff's intestate was

[30] unaware, unadvised and uninstructed by the said de
fendant, so that by reason of the premises aforesaid,
while the said plaintiff's intestate was endeavoring to pass
along and through the said entry, in obedience to the request
and invitation and command of the said defendant, by reason
of the unsafe, unsuitable and dangerous condition of said
passageway or entry and by reason of the unsafe, unsuitable

and dangerous condition of the electric wire therein, which
said unprotected, unguarded and uninsulated wire had been

negligently, wrongfully and improperly placed on the right
hand side of said entry or passageway going into the mine
by the defendant, as aforesaid, and the negligent failure of

?aid defendant to properly protect, guard, insulate, operate,

control and maintain said electric wire, and to warn said

plaintiff's intestate of the dangers apd hazards incurred by
him in passing along and through said entry, and also by rea
son of the said defendant not having instructed the plain
tiff's intestate how to shun and avoid said dangers and haz
ards, the said plaintiff's intestate, J. C. Perkey, while pass
ing along and through said entry, without any negligence on
his part, came in contact with said electric wire, at a place
where the same was broken loose, unprotected, unguarded
and without insulation, which said wire was then and there

heavily charged with electric current and was then and there,
by reason thereof, instantly killed, to the damages of

[31] said plaintiff of ten thousand | dollars ($10,000.00).
And therefore, he brings this action of trespass on the
case.

0. M. VICARS,

MORTON & PARKER, P. Q.
Endorsed: Filed March 17,1924.
0. A. JOHNSON, B. C.
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In the Circuit Court of Wise County;

A. L. P. Corder, Administrator, etc.,

J. C. Perkey, deceased,

Plaintiff

Vs.

Virginia Iron, Coal and Coke Company,

Defendant.

Grounds of Defense.
.1

The defendant at the trial will claim the right to intro

duce any and all pertinent evidence which is admissible un
der the plea of the general issue.
2.

The alleged danger was an open and obvious one, and
plaintiff's decedent assumed any risk thereof.
3.

The alleged accident to decedent did not occur by reason
of any act or omission on the part of the defendant, which it
was the duty of the defendant not to have done or
[32]

omitted.
4.

The defendant at the trial will rely upon the fact that the
decedent did not use reasonable or ordinary care for his own

protection, if that fact shall be disclosed by plaintiff's evi
dence.

5.

The defendant states that the sole cause of the alleged

coming in contact by decedent with the electric wire in ques
tion Was on account of decedent's failure to use reasonable

or ordinary care for his own safety; in this, that said deced
ent was walking along the track and to the right side of the
said electric wire, and he did not take reasonable or ordinary
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precautions to observe his steps, and that by reason of his-

failure so to do he stumbled and fell over against said wire,

and, in attempting to release himself from it, broke if and
puUed it down with him, and in thus coming in contact with

the said wire he received his injuries, which then and there
resulted in his death.

6.

•The death of plaintiff's intestate resulted from accident

which the defendant was not required, in the exercise of or

dinary care, to have foreseen, contemplated or guarded
against.

LEWIS A. NUCKOLS,
NAPOLEON BOND, •
E. M. FULTON,
Attorneys for Defendant.

In The Circuit Court Of Wise County.
A. L, P. Corder, Administrator, etc.

Plaintiff

J. C. Perkey, deceased.
[33]

V.

Virginia Iron, Coal and Coke Company,

Defendant

Additional Grounds of Defense.

It was the duty of the plaintiff's intestate, in the exer

cise of ordinary and reasonable care on his part, in coming,

out of the defendant's mine on the occasion in question to

walk either upon the ties between the rails, or on the outside
of and on the clearance side of the track, either of which was

reasonably safe, and in the use ofeither of which ways the de
ceased, in the exercise of ordinary care, would not have fal

len over and against the wire in question. Instead of passing
upon either of said ways, the plaintiff claims that deceased

endeavored to walk upon a wet and slippery mine rail not

^idth and in endeavoring so- to do

slipped from the said fail, stumbled and fell against said wire

•

•
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and tliat by coming in contact with the same deceased re^
eeived injury resnlting in his death.
LEWIS A. NOCKOI.S^E. M. FULTON
For Defendant.

Endorsed: Filed Mch. 18, 1924.

C. A. JOHNSON, D. C.
Virginia:

At a Circuit Court Continued and held for Wise County
at the Court House thereof on Tuesday the 17 day of
{34]

July, 1923.

Present, the same Hon. Judge presiding as on yes
terday.

A. L. P. Corder, Administrator of estate of
J. C. Perkey, deceased
Vs.

Pl'ff. .

Li case.

Virginia Iron, Coal & Coke Co.

Deft.

This day came the plaintiff by his attorney and by leave
of Court, filed his amended declaration.
Virginia:

At a Circuit Court continued and held for Wise County
at the CoiiYt House thereof on.Friday the 21st day of. Sept
1923. -Present the same Hon. Judge presiding as on yester
day.

A. L. PiDorder, Administrator
Vs

Plff.

In case

Virginia Ir&n^Coal & Coke Co.

Deft.

OiTt inotiiin' of. the defendant this case is continued for the

defendant and at its costs for which" judgement is hereby ren
dered.

Virginia:
At a Circuit Court continued .and held for Wise
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[35] County at the Court House thereof on Wednesday the
19 day of March, 1924. Present the same Hon. Judge
presiding as on yesterday.
A. L. P. Corder, Administrator of
J. C. Perkney, deceased
vs

Plff.

In case.

Virginia Iron, Coal & Coke Company '

Deft.

This day came again the parties by their attorneys and
the jury sworn in this case appeared in court pursuant to
their adjournment on yesterday, and after hearing the re
mainder of the evidence were adjourned over until to-morrow
morning 9 o'clock.

Virginia:

At a Circuit Court continued and held for Wise County
at the Court House thereof on Thursday the 20th day of

March, 1924. Present the same Hon. Judge presiding as on

yesterday.

A. L. P. Corder, Administrator
of J. C. Perkey, deceased
Vs.

Plaintiff.

In case.

Virginia Iron, Coal & Coke Company

Deft.

This day came again the parties by their attorneys and
the jury sworn to try the isslue joined in this case appeared
in court pursuant to their adjournment on yesterday, and
after being instructed by the Court and hearing arg-ument of
counsel retired to their room to consider of their verdict, and
aftersome time returned into court having found the
[36] following verdict, to-wit: We the jury find for the
plaintiff and asses his damages at the sum of eight
thousand ($8000.00) dollars, C. D. Wax Foreman."

^ereupon the defendant by counsel moved the court to
set aside the verdict and the defendant is given until a future
day of this term to prepare and file its grounds of motion arid
argue same.
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Virginia:
At a Circuit Court continued and held for Wise County
at the Court House thereof on Friday the 14 day of March,
1924. Present the same Hon. Judge presiding as on yester
day.

A. L. P. Corder, Administrator of

J. C. Perkey, deceased
Vs.

Plff.

In Cas.e.

Virginia Iron, Coal & Coke Company,a
corporation

Deft.

This day came the parties by their attorneys whereupon,
the defendant entered a plea of not guilty to plaintiff's origi
nal and amended declarations and filed its grounds of defence
in writing, and the plaintiff took issue on said plea of not

•guilty. Whereupon, came a pannel of nine jurors who were
sworn in their voir dire and found free from exception, and
thereupon the plaintif struck one from the panel and the de
fendant one and the remaining seven constituted the jury for
the trial of the issue joined, to-wit; H. L. Gilly, Char[37] lie Smith, Thomas Alley, Charlie Wax, J. B. Ramsey,
C. F. Dorton, and Wilburn Branham, who were sworn
to well and truly try the issue joined. And after hearing
opening statement of counsel and part of the evidence were
adjourned over until to-morrow morning 9 o'clock.
Virginia:
At a Circuit Court continued and held for Wise County
at the Court House thereof on Saturday the 15th day of
March, 1924. Present the same Hon. Judge presiding as on
yesterday.
A. L. P. Corder, Adm'r.
J. C. Perkey, deceased

Plaintiff,

vs.

Virginia Iron, Coal & Coke Company

Defendant.

This day came again the parties by their attorneys and
the jury sworn in this case on yesterday appeared in court

pursuant to their adjournment.

Whereupon, the plaintiff moved the court to allow

to file a second amended declaration in this case to the filing
of whicli the defendant objected because the same was offered
too late m the proceedings of this case, but the court over
ruled said objections and allowed said amended declaration
to be filed which was accordingly done, and to which action

of the court the defendant excepted. Thereupon defendant
,

pleaded not guilty to said second amended declaration

[38] and issue was joined thereon by the plaintiff, and the

jury after hearing another part of the evidence was

thereupon adjourned over until next Monday morning ^
o'clock.

Virginia:

At a Circuit Court continued and held for Wise County
at the Court House thereof on Monday the 17th day of
March, 1924. Present the same Hon. Judge presiding as on
last Saturday.

A. L. P. Corder, Administrator

Plaintiff.

J. C. Perkney, dec'd.
vs

In case

Virginia Iron, Coal & Coke Company

Defendant.

This day came again the parties by their attorneys and
the jury sworn in this case appeared in this court-j^ur^ant

to their adjournment on Saturday. Whereupon the't)laintiff
by his attorney, moved the court to;all6w.them to Me a third
amended declaration in^,th^fi case, to'the. filing of Which' said

amended declaration, the 'defendant '.objected, ;because the

same came too late, but the court overruled,the objection and

permitted said amended declaration to be filed, which was

accordingly done, and to which,action of. the court in perinit-

ting said amended declaration to be filed, the defendant ex
cepted.

Whereupon the defendant pleaded not guilty to said 3rd

amended declaration, and plaintiff joined issue thereon and

the jury hearing another part of the evidence were adjourned
over until tomorrow morning 9 o'clock.
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Virginia:

At a Circuit Court continued and held for Wise County
at the Court House thereof on Tuesday the 18th day of
March, 1924. Present the same Hon. Judge presiding as on
yesterday.

A. L. P. Corder, Adm'r.
J. C. Perkey, dec'd.
vs

Plaintiff.

In case

Virginia Iron, Coal & Coke Co.

Defendant.

This day came the parties by their attorneys and the jury
sworn in this case appeared in court pursuant to their
adjournment on yesterday.
Whereupon by leave of the Court the defendant filed its

additional grounds of defense and the jury hearing another
part of the evidence were adjourned over until tomorrow
morning at 9 o 'clock.
Virginia:

At a Circuit Court continued and held for Wise County
at the Court House thereof on Wednesday, the 19th day of
March, 1924. Present, the same Hon. Judge presiding as on
yesterday.

A. L. P. Corder, Administrator of
J. C. Perkey, Deceased,
Vs.

Plaintiff

In Case.

Virginia Iron, Coal & Coke Company,

Defendant.

This day came again the parties by their attorneys
and the jury sworn in this case appeared in Court
pursuant to their adjournment on yesterday, and af
ter hearing the remainder of the evidence were adjourned
[40]

ovQr until tomorrow morning 9 o'clock.

^

Virginia:

At a Circuit Court continued and held for Wise County
at the court house thereof on Thursday, the 20th day of
March, 1924. Present, the same Hon. Judge presiding as on

46

V

,

'

yesterday.

A. L. P. Corder, Administrator of

J. C. Perkey, Deceased, "
Vs.

Plaintiff,

In Case.

Virginia Iron, Goal & Coke Company,
Defendant.
This day came again the parties by their attorneys and

. the jury sworn to try the issue joined in this case, appeared
in Court pursuant to their adjournment on yesterday, and
after being instructed by the Court, and hearing argument
of counsel retired to their room to consider of their verdict,
and after some time returned into Court having found the
following verdict, to-wit: ''We the jury find for the plaintiff
and assess his damages at the sum of eight thousand
($8,000.00) dollars. C. D. Wax, Foreman."
Whereupon the defendant by counsel moved the Court
to set aside the verdict and the defendant- is given until a fu. ture day of this term to prepare and file its grounds of mo
tion and argue same.
Virginia:

At a Circuit Court continued and held for Wise

[41] County at the court house thereof on Thursday, the
17thday of April, 1924. Present, the same Hon. Judge
presiding as on yesterday.
A. L. P. Corder, Administrator

J. C. Perkey, deceased.
Vs.

Plaintiff,

In Case.

Virginia Iron, Coal & Coke Company,
a Corporation,
Defendant.
This day came the parties by their attorneys and the

Court not yet being sufficiently advised of its judgment on

the motioii of the defendant to set aside the verdict of the

jury rendered in this case, and grant him a new trial, the case
and said motion is hereby continued until the next term of
this Court, to which time the Court takes further time to
consider.

Virginia:

At a Circuit Court continued and held for Wise Countv
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"

at the court house thereof on Wednesday, the 25th day of
June, 1924. Present, the same Hon. Judge presiding as on
yesterday.
A. L. P. Corder, Adm'r.

[42]

J. C. Perkey,
Vs.

Plaintiff,
In Case.

Virginia Iron, Coal & Coke Company,

Defendant.

This day came again the parties by their attorneys, and
the Court not yet being sufficiently advised of its judgment
on defendant's motion to set aside the verdict of the jury
rendered in this case takes further time until the next term of
the Court to consider.

Virginia:
At a Circuit Court continued and held for Wise County
at the court house thereof on Thursday, the 28th day of Aug
ust, 1924. Present, the same Hon. Judge presiding as on yes
terday.

A. L. P. Corder, Administrator of the
Estate of J. C. Perkey, deceased.
Vs.

Plaintiff,

In Case.

Virginia Iron, Coal & Coke Company,
a Corporation,

Defendant.

This day came again the parties by their attorneys and
the defendant by its attorneys moved the Court to set aside
the verdict of the jury rendered against it in this case at a
former term of this court and grant it a new trial of the case.

1st. Because the Court erred in admitting and reject
ing testimony as shoAvn in the various exceptions reserved at
the time.

2nd.

[43]

Because the Court erred in the giving, modi-

fying and refusing instructions as shown in the various
exceptions reserved at the trial.
3rd.

Because the verdict is contrary to the law.

4th.

Because the verdict is contrary to the evidence and
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without evidence to support it.

5th. Because said verdict is otherwise improper, unjust
and erroneous.

6th. Because the verdict should be set aside and final
judgment rendered for the defendant.

"Which motion was argued by counsel and which motion
the Court being advised overruled.

It is therefore considered by the Court that the plaintiff
recover of the defendant eight thousand ($8,000.00) dollars

with interest thereon'from the 20th day of March, 1924, until
paid and his costs in this behalf expended.

But the defendant feeling itself aggrieved by the action

of the Court in refusing to set aside the verdict of the jury,
and signifying its intention of applying to the Supreme
Court of Appeals, or one of the judges thereof in vacation

for a writ of error and supersedeas from said judgment, on
motion of the defendant execution of the said judgment is
hereby suspended for a period of ninety days, the plaintiff

waiving the execution of suspending bond by the defendant.
Memorandum: Be it remembered that upon the trial of

this case, the defendant excepted to various rulings of the
Court and to the Court's action in refusing to set aside the

verdict of the jury and pronouncing judgment jthereon.
Virginia:

In the Clerk's Office of the Circuit Court of Wise

[44]

County the 29th day of Sept., 1924.

In vacation of the Circuit Court of Wise County at
Big Stone Gap, on the 29th day of September, 1924.
A. L. P. Corder, Administrator of

J. C. PerJcey, deceased,
Vs.

Plaintiff,

Trespass on the Case.

Virginia Iron, Coal and Coke Company,
Defendant."
The defendant by counsel, this day presented to the un

dersigned judge, who presided at the trial of said case, its
exceptions numbered 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14,

.
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15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28 and 29, re
spectively, for Ms signature, and it appearing that counsel
for plaintiff had reasonable notice in writing, which is now
marked filed by the undersigned judge, and ordered to be
made a part of the record in this case, of the time and place
where such certificate should be tendered and presented to
the undersigned judge, who now approving said certificate,
and each of them, both in form and substance, doth now on
the day*and at the place stated in the caption, sign each of
the said certificates each of which is ordered to be made part
of the record.

H. A. W. SKEEN,
Judge of the Circuit Court of Wise County.
To R. R. Roberts, Clerk of said Court, who will enter this
order in his proper Order Book.
H. A. W. SKEEN,
Judge.
A Copy, Teste:
C. A. JOHNSON, D. C.
In the Circuit Court of Wise County: .

A. L. P. Corder, Administrator of the Estate

[45]

of J. C. Perkey, deceased,
Vs.
Trespass on the Case.
Virginia Iron, Coal & Coke Company,

Plaintiff,
Defendant.

Certificate No. 1.

Virginia: In the Circuit Court for Wise County.
A. L. P. Corder, Administrator, etc.,
J. C. Perkey, deceased,
Vs.

Virginia Iron, Coal & Coke Company, a Corporation.
Second Amended Declaration.

A. L. P. Corder, Admmistrator of all and singular, the
goods and chattels, rights and credits, which were of J. C.
Perkey, deceased, at the time of his death, who died intes-
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-tate, complains of Virginia Iron, Coal and Coke Company, a
corporation, of a plea of trespass on the case, for this, to-wit:
That heretofore, to-wit: on the ... day of
, 1922,
before and at the time of the committing of the grievancet?
hereinafter complained of, the said defendant was the owner

and operator of a certain coal mine, situated in the County
of Wise and State of Virginia, at or near Linden, and in the
operation of the said coal mine, the said defendant kept open
an entry or passageway in said mine leading from th^ outside

of said mine to the rooms of working places of its employees
where the coal was dug or mined, over and through
[46] which entry or passageway the miners and other em

ployees jand invitees of the defendant passed in going
into and out of said mine.

And it thereupon became and was the duty of the said

defendant to construct, keep and maintain said entry or pas
sageway in a reasonably safe and suitable condition in, over
and through which the said miners and other employees and
said invitees of the said defendant could pass into and out

of said mine with reasonable safety to themselves, yet the
said defendant did not n6r would construct, keep or maintain
said entry or passageway in, over and through which the said
miners and other employees and invitees of the said defend

ant passed in going into and out of said mine in a reasonably
safe and suitable condition so that they could go into and out
of said mine with reasonable safety to themselves, but on the
contrary thereof the said defendant carelessly and negligent

ly placed and maintained in and along said passageway naked
electric wires without any insulation thereon attached to the
side of said entry or passageway over which said wires dan

gerous electric current was carried to run and operate certain
pimps and other machinery and appliances located in said
mines, and also permitted large quantities of water and mud

and gob to accumulate and remain in said entry or passage

way along, over and through which the said miners and other
employees and invitees traveled in going into and out of said
mine.

And the said plaintiff avers that on and prior to the

day of ....... 1922, the plaintiff's intestate, J. C. Perkey,
applied to the said defendant to become the hired ser-

[47] yant and workman of the said defendant in the capac

ity of a miner, and that the said defendant then and

^
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there requested and invited plaintiff's intestate to go into the
mines for the purpose of selecting and being assigned to a
suitable place to work and that said plaintiff's intestate, act
ing under said request and invitation, went into said mines
and was assigned to a working place therein, and was given
a labor card and told to take it out of the mines to the super
intendent, and get it signed, and that thereupon it became
and was his duty to pass through said entry and passageway,
and the plaintiff avers that the plaintiff's intestate was with
out any knowledge of the dangerous and hazardous condition
of the electric wire attached to the side of said entry and pas
sageway, and of the accumulation of gob, mud and water
aforesaid, and of all of which the said defendant then had no
tice, and that the said defendant, notwithstanding that it had
knowledge of the facts aforesaid, then and there encouraged,
directed, ordered and commanded the said plaintiff's intes
tate to pass through, over and along said entry and passage
way, which said entry and passageway was then and there
unsuitable, unsafe and insufficient for said plaintiff's intes
tate to pass along and through in reasonable safety to him
self, in this, to-wit: that mud, gob and water had been allowed
to accumulate and remain on the floor, track and rails in said
entry or passageway, making the same slippery and dangerout to walk over, along and on, and liable to cause said min
ers, employees and invitees to slip, stumble and fall on
[48] and against an uninsulated electric wire, which had
been wrongfully, negligently and improperly placed
and hung on and attached to the rib of the right hand side of
said entry or passageway going into the mine, and heavily

charged with electric current, whereof said plaintiff's intes
tate was unaware, unadvised and uninstructed by the said
defendant, so that by reason of the premises aforesaid, while
the said plaintiff's intestate was endeavoring to pass along

and through said entry, in obedience to the request and invi
tation and command of the said defendant, by reason of the

said imsafc, unsuitable and dangerous condition of said pas

sageway or entry, and by reason of the said unsafe, unsuit
able and dangerous condition of the electric wire therein and
the negligent failure of said defendant to properly insulate,

operate, control and maintain said electric wire, and to warn
said plaintiff's intestate of the dangers and hazards incurred
by him in passing along and through said entry, and also by
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reason of the said defendant not having instructed the plain
tiff's intestate how to shun and avoid said dangers and haz-

^ds, the said plaintiff's intestate, J. C. Perkey, while pass
ing along and through said entry, without any negligence on
his part, slipped stumbled and fell on and against and came in
contact with said electric wire, which said uninsulated wire

had been negligently, wrongfully and improperly placed on
the right hand side of said entry or passageway going into
the mine by the defendant, as aforesaid, and which said wire
was then and there heavily charged with electric cur-

[49] rent and was then and there, by reason thereof, in

stantly killed, to the damage of said plaintiff of ten
thousand dollars ($10,000.00).
And for this also, to-wit: That heretofore, to-wit: on the
... day of
, 1922, before and at the time of the com

mitting of the grievances hereinafter complained of, the said

defendant was the owner and operator of a certain coal mine,
situated in the County^of "Wise and State of Virginia, at or

near Linden, and in the operation of said coal mine the said

defendant kept open an entry or passageway into said mine,
leading from the outside of said mine to the rooms or work

ing places of its employees, where the coal was dug or mined,
over and through which entry or passageway the miners and

other employees and invitees of the said defendant passed in

going in and out of said mine, and through which said entry

or passageway the said defendant negligently, wrongfully
and improperly placed, operated or maintained uninsulated

electric wires attached to the side of said entry or passage

way, over which said wire or wires electric current was car

ried to run and operate certain pumps 'and other appliancet^

located in said mines; that thereupon it became and was the
duty of the said defendant to provide and maintain said en
try and passageway in a reasonably safe and suitable condi
tion and to operate, control and maintain said electric wire

or wires in a reasonably safe and suitable way, and to insu
late said wires so as to prevent the employees, invitees and

other pedestrians lawfully using said entry or passageway in
furtherance of defendant's business, and coming in

[50] contact with said wires from being electrocuted and
thereby killed or injured. Yet, the said defendant, not
regarding its duty aforesaid, did not nor would provide and
maintain said passageway in a reasonably safe and suitable
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condition and did not nor would operate, control and maintain
said electric wires in a reasonably safe and suitable way but
on the contrary, carelessly and negligently failed so to do,
and in disregard of its duty in that behalf carelessly, negli
gently and unlawfully and in disregard of the safety of its
employees, invitees and other pedestrians, controlled, main
tained and operated one of its electric wires so that the same
became and was old, broken, loose," worn and without any in
sulation, so that it became and was at the time aforesaid, ex
tremely unsafe and dangerous, all of which facts aforesaid
were, at the time of the commission of the grievances here
inafter complained of, well known to the said defendant.
And the said plaintiff avers that on and prior to the ...
day of
, 1922, the plaintiff's intestate, J. C. Perkey,
applied to the said defendant to become the hired servant
and workman of the said defendant, in the capacity of a
miner, and that the said defendant then and there requested
and invited plaintiff 's intestate to go into the mines for the
purpose of selecting and being assigned to a suitable place
to work and that said plaintiff's intestate, acting upon said
request and invitation, went into said mines and was assigned
to a working place therein, and was given a labor card and
told to take it out of the mines to the superintendent
[51] and get it signed, and that thereupon it became and
was his duty to pass through said entry, and the plain
tiff avers that the plaintiff's intestate was without any
knowledge of the dangerous and hazardous condition of the
electric wire attached to the side of said entry, and of all of
which the said defendant then had notice, and that the said
defendant, notwithstanding that it had Imowledge of the
facts aforesaid, then and there encouraged, directed, ordered
and conunanded the said plaintiff's intestate to pass through,
over and along said entry, which said entry was then and
there unsuitable, unsafe and insufficient for said plaintiff's
intestate to pass along and through in reasonable safety to
himself, in this, to-wit, that mud, gob and water had been al
lowed to accumulate and remain on the floor, track and rails

in said entry or passageway, making the same slippery and
dangerous to walk over, along and on, and liable to cause said
miners, emloyees and invitees to slip, stumble and fall on and

against an uninsulated electric wire, which had been wrong
fully, negligently and improperly placed and hung on and at-
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tached to the rib of the right hand side of said entry or pas
sageway going into the mine, and heavily charged with elec

tric current, whereof, said plaintiff's intestate was unaware,
unadvised and uninstructed by the said defendant, so that by
reason of the premises aforesaid, while the said plaintiff's
intestate was endeavoring to pass along and through the said
entry, in obedience to the request and invitation and com

mand of the said defendant, by reason of the unsafe,
[52] unsuitable and dangerous condition of said passage
way or entry and by reason of the unsafe, unsuitable

and dangerous coildition of the electric wire therein, which
said uninsulated wire had been negligently, wrongfully and

improperly placed on the right hand side of said entry or
passageway going into the mine by the defendant, as afore

said, and the negligent failure of said defendant to properly
insulate, operate, control and maintain said electric wire, and
to warn said plaintiff's intestate of the dangers and hazards

incurred by him in passing along and through said entry, and
also by reason of the said defendant not having instructed
the plaintiff's intestate how to shun and avoid said dangers
and hazards, the said plaintiff's intestate, J. C. Perkey, while
passmg along and through said entry, without any negligence
on his part, c^e in contact with said electric wire, at a place

•where the s^e was broken, loose and without insulation,
wMch saidwire was then and there heavily charged with elec

tric current and was then and there, by reason thereof, in

stantly killed, to the damage of said plaintiff of ten thousand

dollars ($10,000.00). And therefore, he brings this action of
trespass on the case.

0. M. VICARS,

MORTON & PARKER, P. Q.

At the close of the evidence of Mrs. J. C. Perkey, as
shown in the certificate containing the evidence, the plaintiff
offered the foregoing as his second amended declaration

herein. The defendant objected to the same, on the ground

that it came too late, but the Court allowed it to be
[53] filed, and the defendant excepted.
Teste: This the 29th day of September, 1924.
H. A. W. SKEEN,
L

-

Judge.
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[54]

Certificate No. 2.

''Q. What is the usual and customary method of con
veying electric current into mines when conveyed through
haulways or passways, when such current is wanted for the
operation of pumps, mining machines and other power pur

poses in which haulways and passways men travel into and
out from their working places?"

The foregoing question was propounded to the witness,
J. B. Sturgill, to the answering of which the defendant ob
jected, assigning the following reason:
"The part of this mine with which we are dealing
was part of an entry in which mule haulage was used, so
that the question should be limited to mule haulage and
not electric haulage. There is a different arrangement
where electric motors are used than where mule haulage
is used."

The Court overruled the objection, and permitted the
witness to answer the same, who answered as follows:
"A. The usual custom is to use a trolley wire strung
from the top by clamps or an insulated wire with places cut
naked to attach a cable to to move machines from place to

place or to connect the current for running the pumps where
stationed.''

To which the defendant excepted.

Teste: This the 29th day of September, 1924.
H. A. W. SKEEN,
Judge.

[55]

Certificate No. 3.
The witness, J. B. Sturgill, on being examined as to a

trolley wire, as shown in the certificate containing the evi
dence, was asked the following question;
"Q. Were it placed next to a room on an entry, and
men had to pass under it, or where a switch is supposed
to be connected, what is required to be done?"
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To which the defendant objected, on the ground that
there is no evidence that there was a switch or intended to

be a switch. These rooms come off to left hand of entry and
on opposite side of entry from wire and there is no occasion
for men to get close to the wire."

The Court overruled the objection and permitted the wit
ness to answer, who answered the same as follows:

''A. I said some companies have different systems

of wiring, but in all of the places where men are supposed
to travel the wire must be placed 6 feet 4 inches high or
guarded and guard shall be sufficient to keep men off."
And the defendant excepted.

Teste: This the 29th day of September, 1924.
H. A. W. SKEEN,
Judge.

[56]

Certificate No. 4.

"Q. What is the usual custom with reference to

wires used for operating pumps, mining machines or
other power purposes in the mines which are fastened to

the rib of the coal and not overhead?"

The foregoing question was propounded to the witness,
J. B. Sturgill, who answered:

''A. My practice has been to use two insulated
wires.

And to the statement of what the practice of the witness
had been the defendant objected. The Court overruled the
objection, and the defendant excepted.
Teste: This the 29th day of September, 1924.
H. A. W. SKEEN,
.

Judge,

.

[57]
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Certificate No. 5.

''Q. State whether or not the stringing of uninsnlated wire along the side or rib of the entry or pass way
is dangerous?"
The foregoing question was propounded to the witness,
J. B. Sturgill. The defendant objected to the same, because
the question did not advise the witness as to which was the
clear or tight side, which defendant contended made a very
material differencei The Court overruled the objection and
allowed the witness to answer, who answered as follows:

"A. Many think, and I think, and all mining men
say, the idea for having the wire insulated is for the pur
pose of protecting the men or anyone passing the wires
whether workman or visitors."

To which the defendant excepted.

Teste: This the 29th day of September, 1924.
H. A. W. SKEEN,
Judge.
[58]

Certificate No. 6.

''Virginia: In the Circuit Court for Wise County:
A. L. P. Corder, Administrator, etc.,
J. C. Perkey, deceased.
Vs.

.

Virginia Iron, Coal & Coke Company, a Corporation.
Third Amended Declaration.

A. L. P. Corder, Administrator of all and singular the

goods and chattels, rights and credits, which were of J. C.
Perkey, deceased, at the time of his death, who died intes
tate, complains of Virginia Iron, Coal and Coke Company, a
corporation, of a plea of trespass on the case, for this, to-wit:
That heretofore, to-wit: on the ... day of
, 1922,
before and at the time of the committing of the grievances?
hereinafter complained of, the said defendant was the owner
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and operator of a certain coal mine, situated in the County of
Wise and State of Virginia, at or near Linden, and in the op
eration of the said mine, the said defendant kept open an en
try or passageway in said mine leading from the outside of

said mine to the rooms or working placet^ of its employees
where the coal was dug or mined, over and through which en
try or passageway the miners and other employees and in
vitees of the defendant passed in going into and out of said
mine.

And it thereupon became and was the duty of the said

defendant to construct, keep and maintain said entry or pas
sageway in a reasonably safe and suitable condition in,
[59] over and through which the said miners and other em
ployees and said invitees of the said defendant could

pass into and out of said mine with reasonable safety to them
selves, yet the said defendant did not nor would construct,
keep or maintain said entry or passageway in, over and
through which the said miners and other employees and in
vitees of the said defendant'passed in going into and out of
said mine in a reasonably safe and suitable condition so that
they could go into and out of said mine with reasonable safe

ty to themselves, but on the contrary thereof the said defend
ant carelessly and negligently placed and maintained without

proper protection in and along said passageway naked elec
tric mres without any insulation fhereon attached to the side

of said entry or passageway over which said wires dangerous
electric current was carried to run and operate certain pumps
and other machinery and appliance*^ located in said mines,
and also permitted large quantities of water and mud and

gob to accumulate and remain in said entry or passageway

along, over and through which the said miners and other em
ployees and invitees traveled in going into and out of said
mine.

And the said plaintiff avers that on and prior to the . •..

day of

, 1922, the plaintiff's intestate, J. C. Perkey,

applied to the said defendant to become the hired servant

and workman of the said defendant in the capacity of a miner,

and that the said defendant then and there requested and in

vited plaintiff's intestate to go into the mines for the pur
pose of selecting and being assigned to a suitable place to
work and that said plaintiff's intestate, acting upon
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said request and invitation, went into said mines and
was assigned to a working place therein, and was given
a labor card and told to take it out of the mines to the super

intendent, and get it signed, and that thereupon it became and
was his duty to pass through said entry and passageway, and
the plaintiff avers that the plaintiff's intestate was without
•any knowledge of the dangerous and hazardous condition of
the electric wire attached to the side of said entry and pas
sageway, and of the accumulation of gob, mud and water
aforesaid, and of all of which the said defendant then had no
tice, and that the said defendant, notwithstanding that it had
knowledge of the facts aforesaid, then and there encouraged,
directed, ordered and commanded the said plaintiff's intes
tate to pass through, over and along said entry and passage
way, which said entry and passageway was then and there

unsuitable, unsafe and insufficient for said plaintiff's intes
tate to pass along and through in reasonable safety to him
self, in this, to-wit, that mud, gob and water had been allowed
to accumulate and remain on the floor, track and rails in said
entry or passageway, making the same slippery and danger
ous to walk over, along and on, and liable to cause said min
ers, employees and invitees to slip, stumble and fall on and

against an unprotected and uninsulated electric wire, which
had been wrongfully, negligently and improperly placed and
hung on and attached to the rib of the right hand side of said
entry or passageway going into the mine, and heavily charged
with electric current, whereof said plaintiff's intestate was

unaware, unadvised and uninstructed by the said defendant,
so that by reason of the premises aforesaid, while the
[61] said plaintiff's intestate was endeavoring to pass
along and througk said entry, in obedience to the re
quest and invitation and command of the said defendant, by
reason of the said unsafe, unsuitable and dangerous condition
of said passageway or entry, and by reason of the said un
safe, unsuitable and dangerous condition of the electric wire
therein and the negligent failure of said defendant to prop
erly protect, insulate, operate, control and maintain said elec
tric wire, and to warn said plaintiff's intestate of the dan
gers and hazards incurred by him in passing along and
through said entry, and also by reason of the said defendant
not having instructed the plaintiff's intestate how to shun
and avoid said dangers and hazards, the said plaintiff's intes-

'
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tate, J.. C. Perkey, while passing along and through, said en
try, without any negligence on his part, slipped, stumbled and

fell on and against and came incontact with said electric wire,
which said unprotected and uninsulated wire had heen negli
gently, wrongfully and improperly placed on the right hand
side of said entry or passageway going into the mine by the
defendant, as aforesaid, and which said wire was then and*
there heavily charged with electric current and was then and

there, by reason thereof,, instantly killed, to the damage of
said plaintiff of ten thousand dollars ($10,000.00).
And for this also, to-wit: That heretofore, to-wit: on the
•• •

of

, 1922, before and at the time of the commit

ting of the grievance^^ hereinafter complained of, the said de

fendant was the owner and operator of a certain coal

[62] niine, situated in the County of Wise and State of Vir
ginia, at or near Linden, and in the operation of said

coal mine the said defendant kept open an entry or passage

way into said mine, leading from the outside of said mine to

the rooms or working places of its employees, where the coal

was dug or mined, over and through which entry or passage

way the miners and other employees and invitees of the said

defendant passed in going in and out of said mine, and

through which said entry or passageway the said defendant

negligently, wrongfully and improperly placed, operated or

maintained with proper protection uninsulated electric wires
attached to the side of said entry or passage-way, over which
said wire or wires electric current was carried to run and
•operate certain pumps and other appliance^^ located in said

mines; that thereupon it became and was the duty of the said

defendant to provide and maintain said entry and passage
way in a reasonably safe and suitable condition and to oper

ate, control and maintain, protect and guard said electric

wire or wires in a reasonably safe and suitable way, and to
protect, guard and insulate said wires so as to prevent the

employees, invitees and other pedestrians lawfully using said
entry or.passageway in furtherance of defendant's business

from coming in contact with said wires and from being elec'

trocuted and thereby killed or injured. Yet, the said defend

ant, not regarding its duty aforesaid, did not nor would provide and maintain said passageway in a reasonably safe and
suitable condition and did not nor would protect, g-uard, oper

ate, control and maintain said electric wires in a reas-
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onably safe and suitable way but on the contrary, care
lessly and negligently failed so to do, and in disregard
of its duty in that behalf carelessly, negligently, and unlaw
fully and in disregard of the safety of its employees, invitees
and other pedestrians, controlled, maintained and operated
one of its electric wires so that the same became and was old,
broken, loose, worn and without any insulation, protection or
guards so that it became and was at the time aforesaid, ex
tremely unsafe and dangerous, all of which facts aforesaid
were, at the time of the commission of the grievances herein
after complained of, well known to the said defendant.
And the said plaintiff avers that on and prior to the ....
day of
, 1922, the plaintiff's intestate, J. C. Perkey, ap
plied to the said defendant to become the hired servant and
workman of the said defendant, in the capacity of a miner,
and that the said defendant then and there requested and in
vited plaintiff's intestate to go into the mines for the purpose
of selecting and being assigned to a suitable place to work
and that said plaintiff's intestate, acting upon said request
and invitation, went into said mines and w^s assigned to a
working place therein, and was given a labor card and told
to take it out of the mines to the superintendent and get it
signed, and that thereupon it became and was his duty to pass
through said entry, and the plaintiff avers that the plain
tiff's intestate was without any knowledge of the dangerous
and hazardous cond-tlon of the electric wire attached to the

side of said entry, and of all of wliich the said defendant then
had notice, and that the said defendant, notwithstand-

[64]

ing that it had knowledge of the facts "aforesaid, then

and there encouraged, directed, ordered and command
ed the said plaintiff's intestate to pass through, over and

along said entry, which said entry was then and there unsuit
able, unsafe and insufficient for said plaintiff's intestate to
pass along and through in reasonable safety for himself, in
til's, to-wit, that mud, gob and water had been allowed to ac

cumulate and remain cn the floor, track and rails in said entry
or passageway, making the same slippery and dangerous to
walk over, along and on, and liable to cause said miners, em
ployees and invitees to slip, stumble and fall on and against
an unprotected, unguarded and uninsulated electric w^ire,
which had been wrongfully, negligently and improperly plac
ed and hung on and -attached to the rib of the right hand side
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of said entry or passageway going into the mine, and heavily
charged with electric current, whereof, said plaintiff's intes
tate was unaware, unadvised and uninstructed by the said de
fendant, so that by reason of the premises aforesaid, while

the said plaintiff's intestate was endeavoring to pass along
and through the said entry, in obedience to the request and
invitation and command of the said defendant, by reason of
the unsafe, unsuitable and dangerous condition of said
passageway or entry and by reason of the unsafe,
unsuitable and dangerous condition of the electric

wire therein, which said unprotected, unguarded and uninsu

lated wire had been negligently, wronfully and improperly
placed on the right hand side of said entry or passageway go
ing into the mine by the defendant, as aforesaid, and the neg
ligent failure of said defendant to properly protect,

[65] guard, insulate, operate, control and maintain said
electric wire, and to warn said plaintiff's intestate of

the dangers and hazards incurred by him in passing along and

through said entry, and also by reason of the said defendant
not having instructed the plaintiff's intestate how to shun

and avoid said dangers andhazards, the said plaintiff's intes

tate, J. C. Perkey, while passing along and through said en

try, without any negligence on his part, came in contact with

said electric wire at a place where the same was broken loose,

unprotected, unguarded and without insulation, which said
wire was then and there heavily charged with electric current

and was then and there, by reason thereof, instantly killed, to
the damage of said plaintiff of ten thousand dollars ($io,000.00). And therefore, he brings this action of trespass on

the case.

0. M. VICARS,

MORTON &PARKER, P. Q.

At the conclusion of the evidence of J. R. Hall, the plain

tiff offered the foregoing as his third amended declaration
to the filing of which defendant objected, but the Court over
ruled the said objection and allowed the same to be filed and
the defendant excepted.

'

Teste: This the 29th day of September, 1924.
H. A. W. SKEEN,
Judge.
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Certificate No. 7.

'^Q. Do you know the condition of No. 3 mine, 9 left
entry ,at Linden?
A. In answering that question, I would have to say
that I knew the condition prior to two years ago, but the
condition as to the condition now I could not say.
Q. Did you know the condition of that mine in
April, 1922?
A. Grenerally, yes.
Q. What was the current used at that time1
A.

550 volts direct current. * -

Q. Is that much voltage on a naked wire dangerous,
. -where it is used in the mines?

A. Yes, I can say that defiinitely, because it has been
ruled that 550, or voltage in that vicinity, are dangerous
and creates undue hazards, and it has" been ruled against
putting more than 400 volts in."

The defendant objected to the last foregoing answer, un
less it could be shown that there was such law in Virginia.
The Court overruled the objection and permitted the said an
swer to remain in the evidence, and the defendant excepted.
Tester This the 29th day of September, 1924.

H. A. W. SKEEN,
Judge;
[671

Certificate No. 8.
*' Q. What would be proper to use on a live wire of
that voltage, used for the purpose of carrying current to

a pump and also for the purposes of operating mining
machines; could it be protected in that way?
A. Yes, sir.
Q. In what way could that be done!
A- You could place a board along the wire letting
it extend one inch below the wire.

Sometimes the ma

chines are trammed on their own power and sometimes
by a motor; the motorman can place his trolley pole on
this wire or the machine man can let his nip run along
the lower side of the wire and tram his machine that way.
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Q. Can that be done with this protection I
A. Absolutely.
Q. Mr. "Warfield, will you take this and make a
drawing showing how that can be done and how it should
be done?"

To which questions the defendant objected, because ho
custom of using protections of that kind had been established
in the mines in this field. The Court overruled the said ob

jection; whereupon, the witness made the drawing, as shown
in the certificate containing the evidence, and explained the
same to the jury, and how it could be operated with the board
protection referred to, and the defendant excepted.
Teste: This the 29th day of September, 1924.
H. A. W. SKEEN,
Judge.
[68]

Certificate No. 9.

"A. If the clearance, from the track to the top, is.
not sufficient, that is six feet six inches, then it would be
necessary to guard it with a suitable guard to prevent
coming in contact with the wire."

The foregoing answer of t)ie witness, S. C. Warfield, in
answer to questions propounded to him, as shown in the certi
ficate containing the evidence, as to whether the naked or bare

wire should be placed on the roof or on the rib of the coal,

was objected to by the def-endant. The Court overruled the
objection, and the defendant excepted.

Teste: This the 29th day of September, 1924.
H. A. W. SKEEN,
Judge.
[691

Certificate No. 10.

The witness, S. C. Warfield, was examined by plaintiff's

counsel as to the rules of insurance companies carrying
Worlmien's Compensation Insurance, and particularly as to
whether it was customary to wrap one wire around another

'

65

•

to make the connection to convey the electric current, and the
witness answered it was the ordinary custom, but was not the
correct way to do it. Whereupon, defendant moved that all
that the witness had said with reference to the rules of the

insurance coinpanies should be stricken from the evidence and

the jury instructed not to consider it. Whereupon, the Court
stated, in the presence of the jury:

''I don't think what this witness has said concerning
rules is evidence but what he says what the operators
should do is admissible."

To which observation and rulings of the Court the de
fendant excepted.

Teste: This the 29th day of September, 1924.
H. A. W. SKEEN,
Judge.
-[70]

- Certificate No. 11.

''Q. Have you got any operation under your
charge now that carries 550 volts along the rib where
mule haulage is used and this entry is also used; for a
passageway for men going into and out from their
work ?''

The foregoing question was propounded to the witness,
C. A. Sine, on cross examination. The defendant objected to
the same, on the ground that it was incompetent, irrelevant
and immaterial. The Court overruled the objection, and al
lowed the witness to answer that he did not recall, and the

defendant excepted.

I

Teste; This the 29th day of September, 1924.

1

H. A. W. SKEEN,
Judge.
[71]

Certificate No. 12.

"Q.

How long has it been since you had anything

^
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of that kind?"

The foregoing question was propounded to the witness,
C. A. Sine, on cross examination. The defendant objected to
the same, on the ground that it was irrelevant and immater

ial. The Court overruled the objection, and permited the
witness to answer, who answered:

''A. I do not remember that we have ever had any."
And the defendant excepted.

Teste: This the 29th day of September, 1924.
H. A. W. SKEEN, Judge.
[72]

Certificate No. 13.

''Q. Is it not recognized, Mr. Sine, by mining men
that the practice of carrying as high a voltage as 550
volts on naked wires on mule haulage and the entrance
being used as a passageway for men going into and out
from their work, is not a dangerous practice?

A. I have run into lots of arguments on that ques
tion. A lot of fellows think differently about 'it, some
have one idea, and some have another.
Q. What is your opinion about it?"

The defendant objected to this and other questions re
lating to voltage of 550 volts, for the reason that all such

questions, and said question particularly, were incompetent,
irrelevant and immaterial, such voltage being authorized by

law. The Court overruled the objection, and permitted the
witness to answer, who answered:

"A. The higher the voltage the more I am afraid
of it."

And the defendant excepted.

Teste: This the 29th day of September, 1924.
H. A. W. SKEEN,
Judge.
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[73]

Certificate No. 14.

"Q. Just assume, Mr. Sine, that you have this
method of construction, that where your wires come out
from the rib there is a board leading down just below a
wire about an inch. What is your opinion of that meth
od?"

The foregoing question propounded to the witness, C. A.
Sine, was objected to by defendant, because incompetent, ir
relevant and immaterial. The said objection was overruled
by the Court, and the witness permitted to answer the same,
who answered:

''A.

It would help to guard against accidents."
*

And the defendant excepted.

Teste: This the 29th day of September, 1924.
H. A. W. SKEEN,
Judge.
[74]

Certificate No. 15.

''Q. Now, how was the wire that was strung along
the rib, with which Perkey came in contact attached to
the trolley wire at the side tracli?
A. It was hooked onto the trolley wire.
"Q. What do you mean by that?
A. It was fastened on with a hook. There was no
s'witch there as I understood. I did not examine it.

Q. You have said you are a safety man and you go
into a mine operated by electricity on electric haulage
and you do not look to see whether or not the switch by
which the current can be cut off and on is connected?

A.

There is a 1,000 things for you to look at.

It

was hooked on with with proper insulated cable and is
there still.

Q.

What is an insulated cable ?

A.

A cable that is insulated.

Q. Was this hook on it the day you were in there?
A.

I did not look to see.

^
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Q. Why did you not look to see?
A,

I cannot say.

Q. If you are looking about the safety of employees
and those working there, why did you not look to see if
this hook was there?

A. I supposed that it was, that is the way it is sup
posed to be and I expected it to be that way.
Q. Then you were going on expectations ?
A. I don't know that I was. I am pretty sure it
was that way.
Q. You never had looked at it to see!
A. No, I hadn't.

Q. This accident occurred two years ago and you
do not know how that was connected and yet you tell me
that you were looldng after the safety of the employees?
A.

Yes, sir, we used that.

Q. What do you mean by ''used that"?
A.

We used insulated hooks.

Q. Was this connection made that way?
A. I suppose it was. I expected it to be.

Q. When you say you expected it to be, you mean
that it ought to have been there?"

The foregoing questions were propounded to the wit

ness, W. E. Littlewood, on cross examination, and he made
the following answers thereto. To the last question the de

fendant objected on the ground that it was irrelevant, incom

petent and immaterial. The Court overruled the said

[75]

objection, and permitted the witness to answer the
same, and he did answer as foyk)ws:

"A. Yes, sir, it ought to have been there."
And the defendant excepted.

Teste; This the 29th day of September, 1924.
H. A. W. SKEEN,
Judge.
[76]

Certificate No. 16.

''Q. Have you a mine map of this entry?
A. We have a diagram.
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Q. Mr. Ingles, I show you a diagrom of this 9 left
entry leading from the main entry of No. 3 going up your
9 left entry from this main entry going into the heading
which is the current side all the way from the main entry
clear to the face?

A. I don't know exactly, but I think from the side
track it is on the right hand side.

Q. As a matter of fact, do you not have wire strung
on the Tib from here to here (indicating on map) trolley
wire overhead in 9 left Entry on the clearance side or the
left hand side as you go up that entry ?"

The foregoing questions were propounded to the witness,
N. H. Ingles, who made the following answers to the same.

To the last question above quoted the defendant, by connsel,
objected, on the ground that the same was incompetent, ir
relevant and immaterial, and for the further reason that at
no place was the wire referred to as low as six feet six inches

above the ties. The Court overruled the said objection and
permitted the witness to answer, who answered the same,
"Yes, sir," and the defendant excepted.

Teste: This the 29th day of September, 1924.
H. A. W. SKEEN,
Judge.
[77]

Certificate No. 17.

"Q. Now, Mr. Ingles, for how great a distance was
it that this wire was strung up 9 Left Entry on the left
hand rib or clearance side as you go in?"

The foregoing question was propounded to the witness,
N. H. Ingles, and the defendant objected on the ground that
the same was incompetent, irrelevant} and immaterial, and
for the further reason that at no place was the said wire as
low as six feet six inches above the ties. The Court overruled

the objection, and permitted the witness to answer, who an
swered as follows:

''A. Approximately 1,350 feet."

''
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And the defendant excepted.

Teste: This the 29th day of September, 1924.
H. A. W. SKEEN,
Judge.
[78]

Certificate No. 18.

"Q. This clearance side is the same side* which you
expected your men to use in going into and out from
their work?

A. Yes, sir.

Q. Is there any protection or guard on those wires

as they are strung on the left hand or clearance side go
ing in?"

The first above question was propounded to the witness,
N. H. Ingles, who answered as above stated. Each of said

questions were objected to on the ground that they were in
competent, irrelevant and immaterial, and because at no
place was the wire referred to as low as six feet six inches

above the ties. The Court overruled the objection, and per
mitted the answer to the first question, as above set forth,
and allowed the witness to answer the last named question,
who stated:

. ''A. It is not necessary to guard the wires if they
are over 6 feet 6 inches from the ground."
And the defendant excepted.

Teste: This the 29th day of September, 1924.
H. A. W. SKEEN,
Judge.
[79]

Certificate No. 19.

"1. The Court instructs the jury that in this case

the defendant, Virginia Iron, Coal & Coke Company,
owed to J. C. Perkey, the deceased, the duty of prevision,

and preparation, and to exercise ordinary care to see

that the entrj^ or passageway through which Perkey was
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invited to travel in going in and out of said mine was in
a reasonably safe condition for the use of said Perkey
in the manner and to the extent that he was invited to use

said entry or passageway."
The foregoing instruction was granted at the request of
the plaintiff, over the objection of the defendant thereto, and
the defendant excepted.

Teste: This the 29th day of September, 1924.
H. A. W. SKEEN,
Judge.
[80]

Certificate No. 20.

''The Court further instructs the jury that, if they
believe from the evidence in this case that the defendant,
Virginia Iron, Coal and Coke Company, did not use ordi
nary care to keep and maintain the entry to its mine in
reasonably safe condition and did not use ordinary care
to install, maintain and operate the electric wires therein

in a reasonably safe manner, and that said entry and
wries were not kept, maintained and operated in a reas
onably safe manner, and that on account of said unsafe
condition of said entry and the unsafe manner in which

said electric wires were installed^ maintained and oper• ated, if they believe from the evidence they were so in
stalled, maintained and operated,- the deceased, J. C.
Perkey, while in said entry as the invitee of the defend
ant, without any negligence on his part, came into contact

with said electric wires and was thereby killed, then they
must find for the plaintiff."

The foregoing instruction was granted at the request of
the plaintiff, over the objection of the defendant thereto, and
the defendant excepted.
Teste: This the 29th day of September, 1924.

H. A. W. SKEEN,
I

Judge.

12
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Certificate No, 21.

''3. The Court instructs the jury that if you be

lieve, from the evidence, that the defendant negligently
constructed and maintained electric wires in its entry,
and negligently failed to safeguard said wires, and that
said wires carried a dangerous current of electricity, and
that the deceased upon invitation of defendant in the use

of the passageway or entry was likely to come in contact
with said wires, and you further believe from the evi

dence that said defendant, by the exercise of ordinary
care and caution could have rendered said wires so carry

ing such dangerous current of electricity reasonably safe
by insulation, or by protecting said wires, if they could

not be insulated, or by handing or installing said wires

in a different position in said entry than that used, or in
entries or Avays not ordinarily used as passways by em
ployees or invitees, so that its employees or invitees
would not, in the discharge of their duty, come in con
tact with same, and that it, in the manner alleged in the
amended declaration failed to do so, then such failure
was negligence."

The foregoing instruction was granted at the request of
the plaintiff, over the objection of the defendant thereto, and
the defendant excepted.

Teste: This the 29th day of September, 1924.
H. A. W. SKEEN,
Judge.
[82]

Certificate No. 22.

''4. The Court instructs the jury that the burden
of proving a custom or general usage is upon the partv
alleging it."

The foregoing instruction was granted at the request of
the plaintiff, over the objection of the defendant thereto, and
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the defendant excepted.

Teste: This the 29th day of September, 1924.
H. A. W. SKEEN,
Judge.
[83]

Certificate No. 23.

"5. The Court instructs the jury that negligence is
the doing of something that a person of ordinary care
and prudence would not do, or the failure to do some
thing that a man of ordinary care and prudence would
do under the circumstances of the case; and that, in this
case, it was the duty of the defendant, Virginia Iron,

Coal and Coke Company^ to use ordinary care to make
the entry to its mine into which the deceased-, J. C. Perkey, was invited, reasonably safe, and to use ordinary
care to install and operate the electric wires used there

in in a reasonably safe manner; and that, since electricity
in law is considered a highly dangerous agency, ordinary
care as applied to the installation, use and operation of
electric wires demands a higher degree of foresight and
diligence than is required in affairs involving less haz
ard, and must be graduated and measured by the dan
ger."

The foregoing instruction was granted at the request of
the plaintiff, over the objection of the defendant thereto, and
the defendant excepted.

Teste: This the 29th day of September, 1924.
H. A. W. SKEEN,
Judge.
[84]

Certificate No. 24.

"6. The Court further instructs the jury that neg
ligence as used in these instructions is want of ordinary
care. And the care which is ordinary care varies accord
ing to the circumstances. The care which under certain

conditions is sufficient to be ordinary care, under other
conditions may not be sufficient. Greater caution is de-

manded on the part of the defendant or on the part of
deceased according as the circumstances demanded great
er caution. Each is bound to use only ordinary care, but
each is bound to use such ordinary care, and ordinary
care is. that care which a man of ordinary prudence would
use under all the circumstances proved in the case, and

in this case, it was the duty of the defendant to provide
for the deceased a reasonably safe approach or way for
the purpose of enabling him to

depart in reasonable

safety from the place assigned him, and to use ordinary
care in the installation and operation of its electric wires
or current upon said wires; and, that since electricity in

law is considered a highly dangerous agency, ordinary
care as applied to the installation and operation of elec

tric wires or current upon said wires, demands a higher
degree of care and foresight than is required in affairs
involving less hazard, and must be graduated and measused by the danger; and if the jury believe from the evi

dence in this case that the defendant company failed to
exercise ordinary and reasonable care in the perform
ance of any-one or all of said duties, or failed to perform
any one or all of them, and such failure was the proxi
mate cause of the death of deceased, then the jury will
find for the plaintiff."

The foregoing instruction was granted at the request of
the plaintiff, over the objection of the defendant thereto, and
the defendant excepted.

Teste: This the 29th day of September, 1924.
H. A. W. SKEEN,
Judge.
[85]

Certificate No. 25.

"7. The jury are further instructed" by the Court,
that if the defendant relies upon the contributory negli
gence of the deceas^ to defeat the plaintiff's action, the
burden of proving such contributory negligence rests on
the defendant, unless such contributory negligence is dis
closed by the plaintiff's evidence, or can be fairly in
ferred from the circumstances, and it will not avail the
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defendant, unless it has been established by a prepon
derance of the evidence."

The foregoing instruction was granted at the request of
the plaintiff, over the objection of the defendant thereto, and
the defendant excepted.

Teste: This the 29th day of September, 1924.
H. A. W. SKEEN,
Judge.
[86]

Certificate No. 26.

'8.

(< I

The jury are instructed that if they find dam

ages for the plaintiff, in ascertaining such damages^ they
should find the same with reference:

1. To the pecuniary loss sustained by Geneva Perkey, widow of J. C. Perkey, deceased, and the three chil
dren of J. C. Perkey, deceased, by the death of said J. C.
Perkey, fixing the same at such sum as would be equal
to the probable earnings of the said J. C. Perkey, taking
into consideration the age, business capacity, habits,
health, energy and perseverance of the deceased during
what would probably have been his lifetime if he had not
been killed.

2. In ascertaining the probability of life the jury
have the right to determine the same with reference to

recognized scientific tables relating to the expectation of
human life.

3. By adding thereto compensation for the loss of
his care, attention and society to his wife and children.

4. By adding such further sum as they may deem
fair and just by way of solace and comfort to said wife
and children for the sorrow, suffering and mental an
guish occasioned to them by his death."

The foregoing instruction Avas granted at the request of
the plaintiff, over the objection of the defendant thereto, and
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the defendant excepted.

Teste: This the 29th day of September, 1924.
H. A. W. SKEEN,
Judge.
[87]

Certificate No. 27.

The instructions set forth in the foregoing Certificates

numbered 19, 20, 21, 22, 23, 24, 25, and 26, and the following,
which were granted at the request of the defendant, were and
are all the instructions that were granted on the trial of this
case:

"The Court instructs the jury that the owner of
premises is not an insurer of the safety of invitees there

on, and in order to hold such owner liable for an injury

to such invitee occurring on such premises it must be

shown by a preponderance of the evidence that the injury
was the natural and probable result of the condition of

such premises, and one which, under the circumstances,
such owner ought reasonably to have foreseen might
probably occur.

"B. The Court instructs the jury that if they shall
believe from the evidence that prior to the time of the al

leged injury to him deceased had his leg broken, which
interfered with his walking and getting about, and this
condition existed at the time of such injury, this did not
relieve him from the duty of using ordinary care for his
own safety on his part, but imposed upon him the duty
of using greater precaution than he would have had to

use had he not been so afflicted, being such ordinary care
as a person so afflicted would use under all the circimistances of the case.

''C. The Court instructs the jury that a person us
ing a passway, known to him to be defective and on that
account dangerous, is bound to use care commensurate

with the known danger, and if they believe from the evi

dence that the deceased Imew the conditions complained
of and failed, at the time of the accident complained of,
to use such care as a person of ordinary prudence, under
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the circumstances, including his condition, would have
used, they must find for the defendant.

"D. Xhe Court instructs the jury that deceased in
entering into and returning from defendant's company's
mines assumed all the ordinary risks incident to such

movements on his part, also the risks which became
[88]

known to him in the progress of his said movements,
or which were readily discernible by a person of his
age and experience, in the exercise of ordinary care.
'' E. If the jury shall believe from the evidence that
the alleged danger was open and obvious, the deceased
assumed the risk thereof, and the jury must find for the
defendant.

"F." If the jury shall believe from the evidence
that the deceased failed to exercise ordinary care for his
owii protection and safety, and that such failure so to do
was the cause of the injury to him, or that such failure
contributed to such injury, then there can be no recovery
in this case, and the jury shall find for the defendant.
''Gr.

The Court instructs the jury that the deceas

ed, J. C. Perkey, while in the defendant company's mine
at the time referred to in the evidence herein, assumed
the risk of such danger as was known to him, and of
such danffr as might, by the exercise of ordinary care on

his part, have been Imowm to him^ and that the said Per
key also assumed the risk of the additional danger, if
any, which may have resulted to him by reason of the
fact that one of his legs was shorter than the other. And
the Court further instructs the jury th^t if they believe
from the evidence that Perkey's death resulted from any
dangerous condition in the m-ne which was known to said
Perkey, or wh'ch might have been known to him by the
exerc'se of ordinary care cn his part, or from the short

ening of one of his legs, they oiight to find for the defend
ant company.

''H. The Court further instructs the jury that the
defendant company, in installing its apparatus and work-
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ing appliances in its mine, and in maintaining conditions
therein, was required to use only ordinary care.
''I. ''Ordinary care," as used in these instructions,
means such care as an ordinarily prudent person, hav
ing the same chances of observation, would use under
the same conditions and circumstances.

'J. The Court instructs the jury that if they be
lieve from the evidence there was more than one way or
place which the deceased could have used in walking out
of the defendant's mine, and that one of such ways or
places was more dangerous than the other or others; and
that the deceased selected and used the more dangerous
((

way or place, and that his death resulted from the use
thereof, then they ought to find for the defendant com
pany.

"K.

The Court instructs the jury that there is no

law in this State requiring the owners or operators of,
electrically equipped mines to protect electric power
wires by any method, except at places where men are re

quired to pass under such wires, and hanging less than
six feet six inches above the place under which the men
are required to pass.

"L. The Court instructs the jury that if they shall
believe from the evidence that the deceased, Joe Perkey,
in going out of the defendant company's mine,, could,
when passing the place at which he received the injruy
complained of, have walked along the ties in between the
rails, or on .the clearance side of the track, without un
usual inconvenience to himself, ^nd that it was reason

ably safe to use either of said methods of travel, and
that instead of so doing he got upon the mine rail to walk

and that such mine rail .was wet and slippery, or other

wise more dangerous than such other way or ways, and
more liable to cause him to fall and lose his balance and

be thrown against the wire strung along the rib, and that
as the result of walking on the rail he did fall or was

thrown against said wire; and they further believe that
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a person of his age, experience and physical condition
should, in the exercise of ordinary care on his part, have
realized that he ought, for his own safety, have followed
the safer course, if such there was, then the jury must
find for the defendant.

"M. The Court instructs the jury that there is no
law or mining custom in this State which forbids the de
fendant company to use an electric current of as much
as 550 volts in its coal mines, and that the use of a cur
rent of 550 volts did not constitute negligence on its.
part."

Teste: This the 29th day of September, 1924.
H. A. W. SKEEN,
Judge.
[90]

Certificate No. 29.

The defendant, by counsel, moved the Court to set aside

the verdict rendered by the jury in this case, assigning
grounds therefor as set forth in the final judgment. The
Court overruled said motion, and entered judgment upon the
said verdict, and the defendant excepted.
Teste: This the 29th day of September, 1924.

H. A. W. SKEEN,
Judge.
Filed 2nd day of October, 1924.
Teste:

•

R. R. ROBERTS,
Clerk.

[911

Certificate No. 28.

The following evidence on behalf of the plaintiff and of
the defendant, respectively, as hereinafter denoted, is all the
evidence that was introduced at the trial of this case:
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[92]

. Duplicate No. 21.
PLAINTIFF'S EVIDENCE.
PETE BOLINSKI.

Pete Bolinski, sworn, testified:
Mr. Parker:

Q. Mr. Bolinski, what is your work?
A.

Miner.

Q. By whom employed?
A. Stonega Coke & Coke Co.

Q. About April 17, 1922, were you in company with
Mr. J. C. Purkey and Gardner on the operation of the Vir
ginia Iron, Coal & Coke Co.?

A. I was just with Mr. Purkey.

Q. How did you .and Mr. Purkey happen to go to the
Virginia Iron, Coal & Coke Co. plant?
A. Mr. Purkey saw the boss in Appalachia two or three
days before the mines was to go back to work and he told me

I could get a job there and I told him we would go and see.
Q.

Who was the boss ?

A. Shuler; and he said yes, sir, he could place some
men and told us to come out soon the next morning, we went
and everybody was beginning to gather up and the boss said

''let's go boys" and we went in and we come to the trap door
and some man touched the trolley wire with his head and we
went on and the boss told us to be careful about the wires.

Q. "Which wire| did. he have reference to, the trolley
wire?

A. I don't know whether it was the trolley wire or not.
Q. How was the trolley wire secured?
A. From hangers in the roof.
Q. Go ahead.

[93]

A. We went on up and found the places we had de
cided to take and went to one place and that was my
place and the boss made out our employment slips and told
us to take them to the superintendent for his o, k. and we

took the employment slips and started out.

Q. What was said after the boss gave you the employ-
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ment" slips about going out ?
A. Nothing.
Q. What was said in connection with the employment
cards?

A.

One boss wrote one for me and one boss wrote one

for Mr. Purkey at the same time and Mr. Purkey asked one
of these bosses who to see about a house and he said for him

to see the superintendent when he got his employment card
o. k. and he would tell him where he would get a house.
Q. Did I understand you to say he had assigned j^ou a
room and Mr. Purkey a room, was it on the cards?
A. I don't remember, but we was employed and on our
way out, and we met a pumper and stopped and talked about
ten minutes with him and I decided I was in a hurry and Mr.
Purkey said not to be in a hurry and we went on and on our
way we was talking about me boarding with Mr. Purkey and
he said his wife was not able to do the work and keep board
ers and we was keeping that subject up and someway or other
we came to a water hole.

Q, About how deep was that water!
A. One half foot up to eight inches and I was in front
and Pat Gardner next and Joe Purkey behind, I got across
and all at once I heard some one fall and saw a flash

[94]

and when I turned around Mr. Perkey was in the wire,
the wire broke and the end wrapped around him and
his death was there. I saw a man coming down the entry and
I went to him for a switch and this man said there

was

a

switch up at the side track about No. 1 and I run past the
place where the switch was supposed to have been and the
man come on behind me and knocked the switch off, there was
no switch there, just the wire wrapped around and we went
back and no one went in to get him out and I went in and got
him and dragged him beside the room and done everything
for him I could and I throwed the employment slip down and
said he don't need that now and I think one of the bosses got
it.

Q. Now, Mr. Bolinski, the wire you spoke of that caught
Mr. Perkey, how was it attached ?

A.

Along the side of the rib-about three or four feet

from the ground.

Q. And the place you gentlemen walked coming out of
the mines, was that or not the usual place to walk?
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A. That is the only way we knew, it was the way we
went in and the way we was coming out.
Q. And yon say the water was seven or eight inches
deep; about how long and wide was it?

A. I never measured it, my judgment it would be about
six feet long and spread out to four or five feet.
Q. How would you get across it?
A.

Walk tlie rail or wade it.

Q. In walking the rail where did that throw you
[95]

with reference to the wire on the rib?

A. We walked the rail on the opposite side and
that was four or five feet away from the wire.
Q. Did you know what this wire on the rib was?
A. There was a pump on the other end.
Q. Did you see any cutting machines?
A. Never saw any.

Q. What entry was it Mr. Bolinski that Mr. Purkey met
his death?
A. 9 left.

Q. About how far from the main entry?
A.

I don't know for sure.

Q. Do you remember where the trolley wire stopped?
A.

At the side tract.

Q.

About how far?

A. No. 1 to No. 11, about 500 feet from the side track.

Q. Was any coal cutting machines used in this entry
that you and Mr. Purkey was going to work on?

A. The only judgment I can use was that the places had

been cut by machines in the places where we were taken.
. Q. What was the condition of the wire on the rib Mr.
Bolinski?

A.

No insulation whatever on it.

Q. Did you notice how it was hanging before Purkev
was killed?

A, I think it was on pegs,
Q. About how far apart?
A.

[96]

Eight or nine feet.

Q. Do I understand that you went through 9 left to
get to the rooms?

A. We went through this place.
Q.

Who led?
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The mine foreman and his assistant.

Q. Now, Mr. Bolinski, in coming out after your rooms
had been assigned, was there anything said or anything fur
ther that you gentlemen had to go in the mines or with the
foreman?

A. The foreman never said anything only said get a
house and move and get ready for work when the card was
signed up.
Q. Getting back to the point where this accident occur
red about how wide was that entry?
A. It looked to be nine or ten feet; could have been 12
feet.

Q. Was there any place provided for a man to go back
wards and forwards in going up or down that entry?
A. I did not see any only the middle of the track.
Q. What was the condition of the sides?
A. Was filled up with gob, first one thing then another.
Q. Now how far did this water opposite the point where
Mr. Purkey was killed extend with reference .to the rails; did
it extend between or beyond the rails?
A.

Between and outside the rails.

Q. Mr. Bolinski, I understood you to say that in coming
out you were coming down the track tandem; what do you
mean by tandem!
A. I was in front, Pat Gardner next and Purkey be
hind.

Q. Which side of the rib was this feed wire attach[97]

ed to?

A. Right going in and left coming out.
Q. Was the water over the track on that right hand rail
as you were coming out?
A.

No, sir.
Q. About how high was the Avater upon rail?
A. Tip to about the ball.
Q. Did it extend beyond the right hand rail coming out

towards the rib?

A. Yes, sir.
Q. How was it with reference to the.left hand rail com
ing out?

A. I never paid any attention to the left hand rail.
Q. What was to prevent you from walking to the right
of the right hand rail coming out of the mine?

^
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A.

Danger with the wire.

Q. Wire was on left hand side coining out, wasn't it?
A.

Left hand.

Q. What was to prevent from walking on the right hand
side coming out?

A. Well, the water was on the right hand side and the
wire was on the left hand side coming out.
Q.

Which side was the water on?

A.

Both sides and middle.

Q. Did I understand you to say it was pver the righthand rail?

A. Every now and then you could see a tie.
Q. About what is the weight of the section of that
rail that you were trying to walk?

[98]

A. About 30 pound steel.
Q. Was it easy to walk?

A. Could not walk it yery handy.
Q. Is a man liable to slip off walking it?
A.

Yes, sir.

Q. About how wide or how great distance did you have
to walk that rail to keep out of the water?
A.

About six feet.

Q. Had you or Mr. Purkey been into this place before
the day of the accident?

A. I never was in before; I don't know about Mr. Pur
key.

Q. Mr. Bolinski, what was the substance of the bottom

in this entry at about the point or a little beyond or even back
of where Purkey was killed by this wire, what substance was
it?

A. I don't understand what you mean?
Q. Was it clay or what?

A. aob is all I can tell you, maybe clay mixed with it.
Q.
A.
Q.
A.
Q.

What made up the gob?
Made up of dirt, clay and water mixed with it.

If you got that on your feet and started to walk a

A,

Yes, sir.

AVhat is the effect of this when it is wet?
Muddy and slippery.

rail what isthe effect of it, would you be liable to slip?

Q. Now, Mr. Bolinski, I know you could not give us ex

actly, but give us just your best judgment about how far the
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right hand rail was coming out of the mine from the

[99] wire Purkey came in contact with, can you?
A. I suppose about four and one half or five feet.
Q. About how high from the bottom was this wire
strung?
A.

About three and one half or four feet.

Q. Now, Mr. Bolinski, when you first noticed or heard
Purkey get into the wire, what position was it in?
A.

I did not see him until he was down with it.

Q. Which way was he lying?
A. Right in the middle of the track and his feet in the
mater.

Q.

Now, which rail was his feet nearer?

A.

Right hand rail.

Q. Was that the same one which you had attempted to
walk through the water?
A. Yes, sir.
Q. Which arm or hand came in contact with the wire?
A.

His left hand.

Q. Mr. Bolinski, was there any information about wires
given by the foreman or assistant foreman to you or Mi*. Pur
key other than as to that trolley wire which was from five to
six hundred feet from where Purkey was killed?
A. No, sir.
Q. Mr. Bolinski, as I understood you just now, when
Mr. Purkey came in contact with this wire his feet were near

er to the right hand rail which you had walked over getting
through the puddle of water. I have just drawn a rough dia
gram of the mines, Mr. Bolinski; this is supposed to be a
drawing of this mine in this section, these two lines
[100] represent the steel track, these marks through here the
puddle of water. Now, I wish you would just draw
across this track and indicate the hands and feet of Mr. Pur

key after he had come in contact with the wire?

A., This was the rail line coming out of nine left, say
for instance th.s here is the middle of track coming down this
way and the wire was hanging on the rib on the left hand side
coming to outside, Mr. Purkey got in wire here, when he fell
his right foot was- here next to right hand and his left foot
was here near left hand rail and his left hand was underneath

the wire and his other hand was next to right hand rail, the
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wire had broken here. (In answering this question the wit
ness pointed out the places on the diagram to the jury. Said

diagram is attached to "Duplicate No. 1." Note, A true copy
of this exhibit is attached.

It. K ROBERTS, Clerk.

Q. You said troUey wire; which do you mean, trolley
wire or pump line?
A.

Pump line.

Q. Was there any machines up there?
A.

Know nothing about machines.

. Q. Mr. Bolinski, you spoke something about a switch
and that it was not connected and that the wire was wrapped
around something, what do you mean by that?
A. By my experience there is supposed to be a switch
to cut off the current, I said I run for the switch and there

was a switch, but I don't think it was connected up.
Q. "Was there any switch where these wires were con
nected up?

A. This pump line was wrapped around the main
[101] line and he knocked it off.

Q. Did this wire carry any current to anything

other than the pump?
A. Pump is only thing I know of.

Cross Examination.

By Mr. Nuckols:

Q. Mr. Bolinski, you say you are employed by the Stonega Coke and Coal Co.?
A. Yes, sir.
Q. Which mine?
A.

Bear Branch.

Q. Did you ever work at the Imboden mine of the Stdnega Coke & Coal Co.?

A. That was my first mining.

Q. Was Mr. Purkey working there at the time you
worked there?

A. I suppose so.
Q. Did you know him as a workman?
A. Yes, sir.
Q. How long has he been a coal miner?
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A. I guess about eight years.
Q. How long had he been working in the mines of your
own knowledge?
A. I have just known him for about a year.
Q. During that year had he been working inside the
mines ?

A.

Yes, sir.
Q. What is the kind of work that you do?
A. Coal digger.
Q. Have you ever worked at anything else?
[102]
A. Everything in the mines to be done.
Q. You say you had been working in the mines
about a year at the time this thing happened?
A. I mean I had known Mr. Purkey about a year.
Q. Up to that time what kind of work had you been do
ing in the mines?
A.

I don't remember.

Q. Had your work been coal loading, driving or digging
coal?

A. I think I was digging coal.
Q. Did you have enough knowledge of Mr. Purkey to
know whether or not he was an experienced coal miner?
A. No, sir.
Q. This morning when you and Mr. Purkey started in
at Linden do you remember anything said between you and
Mr. Gardner with reference to a mining lamp?
A. Me and Mr. Purkey was inside.
Q. Outside of the mines?
A. We did not know Pat Gardner at the present time, I
had known him.

Q.

Did you see him outside the mines?

A.

No, sir.

Q. Was anything said about Gardner not having a lamp
by you, Mr. Purkey or Gardner?
A. Mr. Gardner said he did not have no light, I was fol
lowing the bosses on but we got our places and Mr. Gardner
knew me and said he wanted to go in with us and the boss said
all right.
[103]

Q. Did he go out ?
A. Yes, sir.

Q. What arrangements did you make between you
about walking?
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A. We told Gardner to get in the middle, I had a light
and Purkey had a light and that is the way we walked.
Q. Now in going into the mines and in through this 9
left entry to the rooms that was assigned to you and Mr. Pur
key, did you all pass by this place?
A.

Yes, sir.

Q. How did you get by it then?
A. Walked the rail like coming out.
Q. Did you see the water?
A. Yes, sir.

Q. You knew as much about it as you were going in as
you knew when you were coming out?
A. Yes, sir.
Q. Do you know whether or not all the men walked the
rail going in?
A.

I don't remember.

Q. I would like for you to tell the jury as near as you

can just what words the boss used at the trap door on 9 left
when he spoke about the wires?

A. I don't remember, but the best I remember he said
be careful about the wire.

Q. I believe you stated that all you knew about cutting
machines having been in the mines was that you saw where
machines had been cutting?
A.

Yes, sir.

Q. What Avas your idea as to how the machines got
[104] up there?

A. I had no idea at all I just know that the ma
chines had been there.

Q. Now in your experience in various kinds of work in

the mines will you tell the jury how cutting machines are car

ried beyond the place where the trolley wire is strung?
A. By trolley wire and cables to cut places.

Q. Have you ever worked in a mine where cutting ma
chines are used to cut coal beyond where -the trolley wire is
strung and where there is no trolley ^vire!

A. Thave been in several mines, but this is the only

place I ever saw like that.

Q. You do not know about how the machine got its juice
under those circumstances?

A.

No, sir.

Q. Do you know enough about electricitv to . know
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whether a machine gets its power through an insulated wire
or not?

A. It gets it through its cable.
Q. Could it get current from an insulated wire?
A. Yes, sir.
Q. Operated by electricity?
A. Cut a place and attach it.
Q. Explain to the jury how you would go about attach
ing it!
A. Splice it to the cat)le and wrap it.

Q. Tell the jury what you mean by splicing the cable
and how you could get electricity from an insulated wire?
A. Get it through the cable where it is not insulated?
Q. Suppose you had to move the machine to a point be
yond where the cable Avould reach, how would you move it?
A. I would nip it.
[105]
Q. Suppose you had to go where there was no over
head trolley wire and where the motor did not go, how
would you move it?

A. No way to move it unless you had a naked wire.
Q. You stated if I recall it correctly that this wire that
we have been talking about in 9 left entry was four or five
feet from the bottom?

A.
Q.

Yes, sir.
How wide was that entry in your judgment?
A. Nine, ten or twelve feet wide.
Q. In your judgment there was from five to six feet of
that entry where there was no water and four to five or five
to six where there was water ?

A.

The only thing I could say is there was no water at

the mouth of the room.

Q. Your idea is that next to the rib there was no water?
A. On the right hand side you could see the ties.
Q. You have testified there was from four to five feet of
water measured across the entry and that entry was from
nine to ten feet wide, that would apparently leave a space that
did not have water on it, where was that four or five feet of
water, was it on the side where the wire was hung?
A. More than four or five feet in some places.
Q. How much was on the right hand side?
A.
Q.

I don't understand you.
I am talking about passways, how much was not cov-
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^ered by water on the rib side or side where wire was hung and
how much on the left hand side?
A. I don't know .

The Court: Did the water extend from rib to rib?

[106]

A.

You could not tell whether it was from rib to

rib or not.
Mr. Nuckols:

Q. I understood you to say that the entry was from
nine to ten feet wide?

A. I thought I said that this entry measured from rib
to rib was from nine to ten feet wide?

Q.

You have also stated that the water was from four

to five feet wide?

A.

Yes, sir.

Q. Then it seems that that would leave a space of from
five to six feet that was not covered by water, what part of
that five or six feet was on the right hand side and what part
on the left hand side?

A.

That was on the right hand side.

Q. Do you know what is meant by the close or tight side
of a mine track?

A.

Yes, sir.

Q, Explain to the jury what that means, Mr. Bolinski?
A. I don't know what you mean exactly, do you mean
how long it is.
Q. Our mine track is laid closer to one rib than the
other?

A.

Yes, sir.

Q. What is the purpose of that?

A. That is for the protection for the man when passing
cars. That is if the cars is moving and you did not have a
tight side you would get in a close place.
Q.

[107]

One side is closer than the other side?

A. Yes, sir.

Q. The reason for this is to afford men a space to
walk by moving cars?

A. Yes, sir, they have to have space.
Q. Do you remember which was the clear side and which
was the close side?

A.

I don't remember.

Q. Do you happen to remember whether the wire was
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hung on the close side or clear side?
A.

Close side.

Q. Do you know what the gauge or width of the mine
track is in this entry?
A.

1 don't know.

Q. Do you know what the ordinary mine track is?
A.

42 inches.

Q. Ever see one 44 inches?
A. Yes, sir.
Q. I don't remember what you said the distance was
from the right hand rail to where the wire was hung along
the rib?
A. Four to five feet.

Q. In other words, your judgment is that if Mr. Purkey
was walking the right hand rail and slipped off he fell across
the entry four or five feet and in that way came in contact
with the wire?

A.

Yes, sir.
Q. I believe you said you had seen this electric
[108] wire hung, along the rib before Mr. Purkey got into it
and that it was on hangers eight or nine feet apart?
A.

Yes, sir.

Q. Do you remember where you were when you first no
ticed these wires were hung along the rib. Did you see them
as you went in?
A.

No, sir.

Q. When did you first see them?

A. Coming oiit we stopped at the pump and I saw the
wire.

Q. You knew at that time that the current must have
been on?

A. Yes, sir, the pump was working,
Q. You knew that although you had not had as much
experience as Mr. Purkey?
A.

Yes, sir.

Q. As you walked along that entry with your light
could you see that wire?
A. Yes, sir, we could see it, but it was not shiny.
Q. Mr. Bolinski, have you ever worked in any part of a
mine where mule haulage is used?
A. Yes, sir.
Q. In the places where mule haulage is used in the
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mines where you have worked was the coal shot from the sol
id or cut by machines ?

A. Some places shot from the solid and some places
machine work.

[109]

Q.
A.

What kind of machines?
Electric machines.

Q. Do you know how they got them in there?
A.

With the current.

Q. How did the machines get the current?
A. By attaching the cable to the trolley line.
Q. How was this trolley line carried to the machines?
A.

In roof.

Q.

What was the distance overhead?

A. Six to eight feet.
Q. EecoUect the name of the mines where this was
done?

A.

Imboden, 6 to 8 feet.

By Mr. Parker:

Q. Mr. Bolinski, where you say the trolley wire was
hung in the ceiling was that where you and Mr. Purkey had
also worked?

A.

Yes, sir.

Q. Had you ever seen a machine wire run along the rib
of the coal?

A.. No, sir.

Q. How long have you been mining?
A. I have been mining about 6 years.

Q. When was it this accident occurred to Mr. Purkey?
A.

I don't remember.

Q. What year?
A.

Year before last.

Q. Where was it that the accident occurred, in what
county?

A.

[110]
A.

Wise County.

Q. What sort of work have you done in the mines?
A. Most everything besides foreman.
Q. Ever run a coal cutting machine?
Yes, sir.

Q. Have you ever worked in any coal mine in Wise

County where they run their feed wire along the rib of the
coal to get the current to the machine?

93

A.

>

Never run across any.

Q. You say you never run across one, do you mean you
never seen one!

A.

Never seen one before until I saw this one.

Q. When you were explaining to Mr. Nuckols a while
ago about using a cable and splicing it what did you mean by
that?

A. Splicing your insulated wire to your machine cable.
Q. Just explain that to the court and jury?
A. You have got a cable and want to splice it you make
the splice around the machine wire to the cable and then wrap
it with tape.

Q. No reason why the current could not run through the
insulated or covered wire, is there?
A. No, sir.
. Q. What is the purpose of insulation?
A.

Protection.

Q. What do you mean by protection?
A. So you can go ahead with your work and be safe.
Q. What effect will it have if you come in contact with.
a bare wire?

[Ill]

A.
Q.

What is the effect of an insulated wire?

Burn you up.

A.

Safe.

Q. Now, Mr. Bolinski, assuming that this wire that
Purkey was killed by had been insulated, what effect would
coming in contact with it have had on him?
A.

None at aU.

Q. Mr. Bolinski, I wish you would just step up here a
minute, in going over the matter about the water with Mr.
Nuckols, you said it was in the room neck, what was you
walking, this right hand rail about here? (Indicating on dia
gram.)
A. This here is mouth of I'oom, water was across this
way; we had a dry space here, this was corner of I'oom and
the water up here was from four to five feet across. (In an
swering this question witness used diagram of mines.) This
diagram attached to Duplicate No. 1.
Q. Was it so you could walk over there instead of walk
ing on that rail?
A. No, sir, gob was piled up there.
Q. What about the room neok?

^
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A.

•

Water surrounded it here.

Q. What do these two lines you put here designate?
A. Water was coming here, this is only dry space.
Q. By this side do you mean right hand rail?
A. Yes, sir.
Q. This straight line represents the pump wire?
A. Yes, sir.
Q. Was there any way for you all to get past the place
where Mr. Purkey was killed except by walking the right hand
rail?

A. We could not get off here at all; water all way
[112] on right hand coming across.
Q. Now where was the gob?
A.

All on that side and this side.

Q. That was between the point of accident and room
comnig to outside?
A. Yes, sir.

Q. And also between room and point of accident on left
hand side going in?
A. Say this is the rail, this the mouth of the room and

liere comes gob going in on left hand side, all this corner was
gob coming out?

Q. Where was water with reference to the gob?
A. Here- is the way the water was laying, the water
was going up into the room and went this way and we had a
dry space in here.

Q. I have written the words gob on either side of point
you have pointed out on your diagram. Is that correct?
A. Yes, sir, there was gob there.

Q.' Now I have designated the point of water by writ
ing the word "water" at the point which you described on
this diagram marked "Pete BolinsH"?
A. Yes, sir.
By Mr. Nuckols:

Q. Referring to the diagram you were asked if that

diagram was correct with reference to the ribs of the entry,
this diagram shows the track down the middle of the entry
closer to the left hand side than to the right hand side.
A.

[113]

Yes, sir.

Q. Does this diagram show correctly the track?
A. No, sir.
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Q. You ha^ e had Mr. Parker to mark "water" on
the diagram showing water extended up in the mouth of the
room neck?
;

A. Yes, sir, this corner here and a little water on this
corner coming insidej where I have got a line drawn.
Q. Your diagram shows the larger part of this water
to be on the outside of the right hand rail coming out and be
tween the rail and corner of the room, is that your under
standing?
A.

Yes, sir.

i

Q. You did not show that the water extended further
than the left hand rail, is that correct?
A. Yes, sir.
JOE OORNETT.

Joe Cornett, sw(}rn, testified:
Mr. Parker:

Q. Mr. Cornett, where do you work?
A.

At Imbodenl

Q.

What were you doing about April 17,1922?

A.
Linden.

Working foij* the Virginia Iron, Coal &Coke Co., at

What were you doing there?
Pumping dciwn there.
What
part of the mines?
Q.
A. I could not tell you.
Q. .How far from the Main Entry?
A. I could not tell you that, I have no idea.
Q. Do you remember Mr. J. C. Purkey being
Q.

A.

killed

there?
A.

Yes, sir, I as running a pump.
Q. Do you know whether or not he was caught on
[114] the same wire which fed your pump?

A.

I suppose so, the pump stopped.

Q.

About how [ar from the pump?

A.

Two or three hundred feet.

Q.

Did you go up there?

A.

I went up there after they told me Joe was killed.

Q.

What did y ou find?
Joe Purkey killed.

A.
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Q. Did you notice where he was laying?
A.

They had Mm back on the rib.

Q. What was the condition of the place where he was
killed?

A. Just a wet place a few feet each way.
Q. How far did this wet place extend?
A. Four or five feet and plum across the entry.
Q. Had you been in the habit of going backwards and
forwards up this entry to your work?
A.

I would go backwards and forwards to work.

Q. How did you get through this water ?
A.

Walked the rail on far side from wire.

Q. Was there any other way?
A.

I don't know.

Q. Was that the usual place for them to walk?
A.

Yes, sir.

Q. Mr. Cornett, about how high was this feed wire or

wire that run to pump, from the bottom of the entry?
A. About four or five feet on the left hand side coming
up, right hand side going down.
Q. By ''down" do you mean going in the mines?
[115]
A. Yes, sir.
Q. Had you noticed the condition of this wire
previous to the accident?

A. The wire broke in two, and I tied it up.
Q.

How dxd you fix it?

A.
Q.
A.
Q.

I hooked it together and wrapped the ends.
Was there any cutting machine run on this wire?
It was only up to the pump.
Had any cutting machines been run over it?

.

A. I suppose they had at one time, but they had not
worked any for a while.

Q. How long had it burned in two before this accident?
A.

I don't remember.

Q. With reference to where Mr. Purkey was killed, how

far had it come in two from that place?
A.

Pour or five feet.

Q. When was it with reference to the time he was killed?
A. About a week, I guess.
Q. Did you inform any of the bosses?

A. No, sir, I never said anything about it.

Q. How did you get up enough slack to hook it together?
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A. I could draw it up and bend it.
Q. How did you manage ij;?

A. I drawed it up and hooked it together by bending
the ends of the wire.

Q. Had you seen these gentlemen, Mr. Purkey and
[116] Mr. Bolinski, that day?
A. Yes, sir, they passed me going back outside.
Q. How were they walking when you saw theni?
A. Walking in middle of track, one in front of the other.

Q. What position did Mr. Purkey occupy?
A. Mr. Purkey come up and stopped and talked to me,
he was behiud the others.

Q. About how far was it, Mr. Gornett, from the point
that Purkey stopped and talked to you to the point where he
was killed?

A. About 200 feet, I guess.

Q. Going from the point from where you were it was
200 feet to where Purkey was caught in the wire; what was
the condition of the track between these two points?

A. Some places muddy and some not quite so muddy
and water standing in it.

Q. Do I understand you to say, M^. Gornett, that there
was a good deal, of mud and water between the place he stop
ped to talk to youland the.place he was killed?
A.

Yes, sir.

Q. How deep was the mud "and water?
A. About a foot deep where he was killed.
Q. Was that or not opposite the :room neck?
A. Yes, sir.

Q. Was that the place where Mr. Purkey was killed?
A.

Yes, sir.

Q. What sort of bottom was it from where you were
[lip working to where Purkey was killed?
A.

It was damp.

Q.

What material was it?

A.

Goal dust, is all it could be.

Q. Did you notice any gob on the right hand side?
A.
Q.

Yes, sir.
What was that?

A. I reckon they put that there when they was taking
out coal and when they was cleaning the track?
Q. What was the condition of that?

r

~

A.
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Sticky and slick.

Q. What is the effect if you get it on your feet?
A.

It is slick.

Q. Mr. Cornett, at the place that Purkey was killed,
about how far apart are those hangers on which the pump
wire or feed wire is fastened?

A. I could not say, I guess about eight feet.
Cross Examination.

By Mr. Nuckols:

Q. Mr. Cornett, did I understand you to say that about
a week before Mr. Purkey was killed this wire came in two
and you had spliced it?
A. Yes, sir, I did.
Q. Do you recollect whether that splice was between the
same two hangers or some other place?
A. It was about the same place.
Q. I suppose you took up the slack?
[1181 A. Yes, sir.

Q. Was the wire tight between the two hangers?
A.

Yes, sir.

Q. Do you remember if Mr. Purkey pulled the wire
down?

A.

Yes, sir.

Q. You spoke of this water being a foot deep at some
places near where Mr. Purkey was killed. I will ask you if it
is not a fact that if that water was as much as a foot deep it
would have been over the top of the rail?
A. It was that deep between the rails and ties.
Q. Between the ties in the track?
A. Yes, sir.
Q. You say you had worked there about a week?

A. Yes, sir.
^
Q. Do you know what sort of work had been carried on
in this entry?

A. Cleaning up and getting fixed to go to work.
Q. Was it.hauled out by mules?
A.

Yes, sir.

Q. Did the mules walk in the middle of the track?
A.

Yes, sir.

Q. Do you mean to tell the jury that the mules walked
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in the middle of the track where the water was as deep as
from your knee down?
A. Yes, sir, I have drove them over worse places than
that.

Q.

Mr. Cornett, in this track how far apart are the

[119] ties?

Q.
ing the
A.
Q.
A.
Q.
A.
Q.
A.

A. r guess, about two foot or one foot.
What kind of work was carried on in that entry dur
time you had been running the pump?
Cleaning out the mines?
The mines had not been working for some time?
No, sir.
The work that had been done was cleaning up?
Yes, sir.
Was any resurfacing of the track done?
I could not tell you.

Q. Do you know whether or not any of that kind of work
had been carried on?

A.

No, sir, I guess they kept the track up.

Q. By that do you mean resurfacing the track?
A. I suppose so.
Q. Now, when Mr. Parker was asking you about what
sort of material or stuff was put on this track or between the
ties, they used the same material as was used in other mines,
did they not?
A. Just old gob worked up and old draw slate off the
top, I suppose.
Q. Is that the kind of stuff used in other mines?
A. Yes, sir.
Q. What was used here was the same?
A. Yes, sir.
Q. Where was Mr. Turkey's body lying when you got
there ?

A. Against the rib off the track?
Q. Where was the body lying with reference to the
room mouth or room neck on the right hand side?
A. Lying in the room neck.
Q. Was there any water where the body was lying?

[1201

A.

No, sir.

By Mr. Parker:

Q. How long before you got up there was it that the
body was placed in the room neck?

lOG
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A. It was there when I got there.
Q. Was that the place he fell?
A, They took him there from the place he fell/X did not
see him in the place he fell.

Q. About how wide was that room neck where the body
was afterwards taken?

A.

I guess about twelve feet.

Q. Mr. Nuckols said something about the track being
surfaced, was it surfaced very much where mules hauled
over it?

A.

Did not look to me like it.

Q. Had you seen mules going there?

A. No, but they passed me and they had to go there.
Q. What got the track in this condition?

A. - Mine mules hauling up along there.
By Mr. Nuckols:

Q. Whatever the condition was anyone could see it?
A.

Yes, sir.

[121]

MKS. GENEVA PURKEY.

Mrs. Geneva Purkey, sworn, testified:
Direct Examination.

By Mr. Parker:

Q. Are you the wife of J. 0. Purkey, deceased?
A.

Yes, sir.

Q. How old was your husband at the.time*of Kis death?

A. 36 years, 2 months and 26 days.

Q. What was his dondition, was he healthy-and ^tbirt?
A. Stout and healthy all the time and able to work.
Q. How long had he worked in the mines?

A. He"had Svorked off and on for about eight or-nine
years.

Q.

Where ?

A. He first worked at Linden in 1913 arid then we Went
to Imboden.

Q. Had he workied for the Virginia Irdli, CoaLaiid Coke
Co. since 1914 up to the tiine he was killed?

A. He went back to Inman arid then quit tliere arid five

years ago we went l)ack to Imboden again.

lOi

Q. Now, Mrs. Furkey, how many children did your hus
band leave and what was their ages?

A. Three, and they was 8^ 10 and 12, Warden 13 now,
Gordon 10 and Ava 8.

Q. When was your husband killed?
A. April 17, 1922.
Q. Mrs. Purkey, what time did he
morning?
A.

leave home

that

About 5:30.

Q. What time was he brought back dead?
A.

Between 12 and 1 o'clock.

Q. What information, if any, Mrs. Purkey, was given
you by the officials of the company as to what had occurred
to your husband?

A. None whatever. They did not tell me how he was

Mlled, but simply brought his body home and dropped it down
in front of my door and went away and have never said any
thing to me from that day to this as to how he got hurt or
anything about it.
Q. What was the condition of his clothes?

[122] ^ A. They was ju.st wet and muddy with mud like is
in the mines?

0.

Anv dry clothes on him?

A. Not a dry thread about him, because I took him out
of his clothes.

Q. About how much did your husband earn as a miner?

A. I don't know just how much, he would usually draw
$40.00 to $60.00 after expenses were taken out.
Q. Do you mean $60.00 per month?
A.

Every two weeks.

Q. As I understand you, he would draw from $40.00 to
$60.00 a pay day?

A. Yes, sir, after everything was paid for he would
draw from $40.00 to $60.00.

Q. Do you know, Mrs. Purkey, how much your grocer
ies, rent, etc, that you would take up at the company store
amounted to?

A. WpU, we three each half, rent $6.00 per month, doc
tor bill I believe about 60c a period or $1.20 per month and
grocery bill was from $12.00 to $15.00 a period and we did
not buy any clothes.

Q. When you speak of $12.00 or $15.00 a period do you
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mean every two weeks or every pay day?
A. 1st to 16th tisally, along about that.
Q.
A.

Then for the month is would be doubles?
Yes, sir.

[123]

Cross Examination.

By Mr. Nuckols:

Q. Mr. Purkey was killed in the Linden Mines, was that
your understanding?
A.

I did not know whether Linden or Inman.

Q. As I understand you, 1913 was when he first went to
work in the mines?

A.

"When he first went to work at Linden?

Q. Did he ever work in the mines any before that time?
A.
Q.

No, sir.
The first work he did in the mines was in 1913 at

Linden, and then he went from there to Imboden and worked

there a while, and about five years ago he came back from Im
boden to Linden, and then went back to Imboden and was at
Linden to get work when he was killed?
A. Yes, sir.

Q. Mrs. Purkey, isn't it a fact that Mr. Purkey had met
with an accident in the mines and suffered a broken leg be
fore this?

A.

Yes, sir.

Q. What company's mines was that?
A. Stonega Coke & Coal Co., Imboden mines.
Q. How long before his death?

A. I don't remember the day of the month or year.
Q. "Was it six months or a year?
A. Over two years.

Q. Did your husband limp or not as a result of that ac
cident?

A. Yes, sir, his leg was 2 inches shorter than the other
one.

[124] had his broken leg? earning was that earning after he
A.

Yes, sir.

Q. "Which leg was it that was broken?
A. His right leg.
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Q. If I understand you, the right leg was about 2 onches
short, and as a result, he limped in going to and from work
or when he was walking about?
A. Yes, sir, to a great extent.
Q. Mrs. Purkey, Mr. Purkey had been engaged quite a

number of years in mining, during this period had he done
any other work?
A. Yes, sir, he had been on a farm and worked for the
Southern Eailroad Company and left them to come back to
the mines.

Q. How long had he worked at the mines last time?
A. Come back last time four years last Christmas day.
. Q. About how many years would you say he worked in
the mines as a total?

A.

I guess four and one half years altogether.
Re-Direct Examination.

By Mr. Parker:

Q. Did not I undierstand you to say 8 or 9 years'?
A.

Off and on.

[1251

J. B. STURGILL.

J. B. Sturgill, sworn, testified:
Direct Examination.

By Mr.
Q.
A.
Q.
A.

Vicars:
Where do you live, Mr. Sturgill?
Glamorgan.
How old are you?
52.

Q. "What is your occupation or business?
A.

Mine foreman.

Q. How long have you been engaged in the business of
mining?
A. 32 years.
Q. What character of work have you done during that
time?

A.

Coal loading, motorman, timberman, trackman and

mine foreman, anything that is to be done in the mines.

lOi

Q. In what coal fields have yon been eng^aged at work
during the: past 32 years?

A. Southwest Virginia at Linden, Stonega, Keokee,
Pardee, Stonegap Colliery Co., and Koyal Coal Company.
Qv Were you ever mine foreman for the Norton Coal
Company?
A. About one year.

Q. What is the usual and customary method of convey
ing electric current into mines when conveyed through haulways or passways when such current is wanted for the opera

tion of pumps, mining machines and other power purposes in
which haulways and passways men travel into and out from
their working places?

A. The usual custom is to use a trolley wire strung
[126] from the top by clamps or an insulated wire with
places cut naked to attach a cable to move machines

from place to place or to connect the current for running the
pumps were stationed.

Q. What is the trolley wire to which you refer used for ?

A. ' For operating motors or machines and for any other
power purpose used in mines.

Q.

Is that the usual kind of a wire used?

A. As a rule it is, some companies use different sys
tems of wiring.

Q. Describe to the jury what a trolley wire is and in
what part of a haul-way or passway it is placed?
A. Trolley wire is supposed to be hung from the roof
as high up as permissible by insulated clamps in the roof.
Q.

Is it naked or insulated wire?

A.

Naked wire.

Q. Were it placed next to a room or an entry and men
had to pass under it or where a switch is supposed to be con
nected, what is required to be done?

A.^ I said some companies have different systems

[127] of wiring but in all of the places where men are sup

posed to travel the wire must be placed 6 feet 4 inches

high or guarded and guard shall be sufficient to keep men off.
Q. You are speaking of trolley wires in the roof over
head?

A.

Yes, sir.

Q. What is the usual custom with reference to wires

used for operating pumps, mining machines or other power
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purposes in the mines which are fastened to the rib of the coal
and not overhead?

A.

My practice has been to use two insulated wires.
Q. "What is the usual practice among coal operators?
A. Practically all mines now use two insulated wires
for direct current and three insulated wires for alternating
current.

Q. Why should those wires be insulated, Mr. Sturgill?
A. That is for the safety of the men and mules.
Q. State whether or not the stringing of uninsulated
wire along the side or rib of the entry or passway is danger
ous?

A. Many think and I think and all mining men say
[128] the idea for having the wire insulated is for the pur
pose of protecting the men or anyone passing the
wires whether worlanen or visitors.

Q.

When wires are hung along the rib or side of the

entry for the purpose.of furnishing power for pumps and op
erating mining machines, on which side of the entry are such
wires usually hung or fastened?

A. Some on the left hand side and some on the right
hand side?

Q. I do not mean as to whether it was the left or right,
I mean with reference to the open side if there is
thing.

such a

A. There is supposed to be one, it is on the opposite
•side from the travel way.

Q. Wheii used and placed on the opposite side from the
travel way, what kind of wire is it usual or customary to.use?"
A.

You caniise a naked wire or an insulated feeder line

if placed on the opposite side from the travel way.
Q. Wh'ch is it usual to use, naked or insulated wire?
A. For what purpose?

Q. I am'speaking of an entry which is being used by
men

a travelway and mule haulage is also used and the

power is used for the purpose of operating pumps and min
ing machines?

A. Well, GTi mule haulage you do not usually have any
boncierl rails and you can not get return current through the
rail, then it is usual to use the regular two wires for direct
current and three for alternating current.
[129]
Q. Should the wires be naked or insulated whether

f
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two or three wires?

A. Usually either one should be insulated for safety. *
Q. Where insulated wires are used to furnish power for
mining machines as well as pumps, how is the power connect
ed to the machine so as to operate the machine?
A. There must be two naked places on the wires to hook
your cable to.

Q. How long naked spaces are required?
A.

One inch is sufficient.

Q. What is the usual space of "iiaked or uninsulated
spaces on the wire used?

A. Just as small as will give good connection on the
hook or nip.

Q. How far are these naked spaces on the wires apart?
A. That is hard to answer, it is according to how far
the cable will reach.

Q.

Explain what a cable is?

A. A cable is a number of flexible electric wires twisted
together and insulated.

Q. How long are these cables, as a general rule, attach
ed to mining machines?
A.

Two or three hundred feet.

Q. Is there any necessity or reason why a naked
[130] wire should be used instead of an insulated wire

strung along a rib of an entry where mule haulage is
used?

A. It is an advantage to the machine operator, if he has
return enough through his track rail he can nip his machine
and go on without reeling and unreeling his cable.
Q. Is there any necessity for it other-than the time it
takes to reel and unreel the cable?

A. I have never found any.

Q. Mr. Sturgill, here is a little drawing I have made rep

resenting a haulway and on the drawing I have written

Sturgill for identification. This coming this way repre

sents coming out of the mine, and this going inside. The left

hand side has wire strung along the rib and is used for oper

ating mining machines and the right hand side is used for a

travel way. Suppose that in a mine which uses wire hung on
the rib of the coal, one desires to connect a mining machine
or the cable of a mining machine to this wire for cutting pur

poses, at what point would these naked places be placed on
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the wire?

A. Usually opposite the mouth of each room or such
other working place as may be used.
Said diagram is attached to Duplicate No. 1 . Note: A
true copy of this exhibit is attached. R. R. Roberts, Clerk.
Q. Will you take this pencil and indicate the rooms
[131] turned off and where connection should be made on ca

ble, suppose cable or mres to be on right hand side
going in?
A. The usual custom of mining in rooms, if your wire is
on the right hand side of the road—the usual custom would
be to turn your working places to the left, then your naked

places are opposite that. The rooms are usually turned this
way (indicating diagram) and are as. a usual thing fifty feet
apart, some are further and some are closer, but fifty feet

is the usual thing and so on until the entire entry is turned
off into rooms. Then if you use insulated wires along here
your naked places would come opposite each room and they
are usually fifty feet apart and your insulated cable would
extend to the face of the working places or as far as your ca
ble would reach, three hundred feet is about the usual length.
Q. What is the usual length of cable used on the mining
machines?

A.

Two to three hundred feet.

Q. If the cable is two to three hundred feet in length is
it necessary to have the naked spaces on the wire every fifty
feet apart?
A.

Would be in case the rooms are turned off, in
[132] fact you could not reach to second room it is necessary
to have the naked spaces at mouth of each room.
Q. Do you haul machines with motors in the mines ?
A.

Yes, sir.

Q. Then when you are moving up or down an
without the motors and when you attach your cable to

entry
the

naked places how far can you get with one attachment?
A. According to the length of the cable; if you had a
three hundred foot cable you go three hundred feet, etc., and

it means to drag your cable or reel it up by hand.
Q. Show the jury how these cables are attached to the
wires ?

A. We will make an illustration over here (indicating
the two rails before the jury, one directly over the other),
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you have got to have two wires in order of this and about 8

to 10 inches apart and cut insulation off one inch on top wire
and one inch on bottom wire and hook one wire over to this
and other one to this one, that is the usual custom. Got to

have the insulation off so the wire wUl get the power.
Q. How large is this thing you hook to wire?
A. It is owing to the voltage, some wires are not

[133] bigger than a pencil and some are larger. They are
graded in oughts, one, two, three and four ought wires,
I don't know what it is in inches, but it is graded that way; it
would be hard for me to describe, from size of pencil to size
of little finger.

Q. This cable you are talking about being insulated at
tached to reel on mining machine, how large is that!
A. Well, ! suppose, that it is something like between 1-4
inchand 1-2 ifich. I think it is usually a little over 1-4 inch.
Q.

Are these wires insulated?

A. Insulated and twisted together.

Q. How large are they after being twis^d together?
A. The whole thing insulation and all is about 1 1-4
inch cable attached to the machine.

Q. Then, as I understand you, they are insulated and
twisted together and then insulated again?
A.

Yes, sir.

Q. Why are they insulated?

A. To keep the two wires from coming in contact with
each other and shortening.
Q.

[134]

What else?

A. Protection of men as well as wires.

Q. Why will good mining practice require these

wires to be insulated where mule haulage is used and the en

try is used for a passway or travel way for men going to and
from work?

A. For protection in operating.

^ Q. If one should pass along an entry where insulated
wire IS used and stumble and fall against the wire would
there be any danger?
A.

No, sir.

Q. What would be the result if one should stumble and
fall against an uninsulated wire carrving from 500 to 550
volts?

A, He would be severely shocked and maybe fatal, ow-

iU9 -

ing to the. conditions.
Q. State whether or not it is the usual custom to install
insulated wire along an entry where mule haulage is used
and men use it for a travel way, is it the usual custom to
string insulated wire along the rib of the coal"?
A. Yes, sir.
Q. Is it so recognized among mining men I
A. Yes, sir.

Q. How long has it been considered a dangerous
[135] practice to string bare wire along the rib of an entry
where mule haulage is used .and it is also used as a
passway for men going to and from work?
A. I don't" Imow how long, as for myself I have always
considered it a dangerous practice.
Q. How long have they been doing it—I mean putting
up insulated wire instead of uninsulated wire?
A. About ten j'^ears, I mean since about 1910.
Q. Abouti when was electric haulage first installed in
the mines of Southwest Virginia?
A.

The best I remember it was 1892 or 1894.

Q. Trolley wire is strung in the roof overhead, is it not?
A.

Yes, Sir, or fastened to insulators of some kind.
Q. What do you mean by insulators?
A. It is an insulated knob or clamp'to hold the wire.

Q. Can you expla'n to the jury why it is better to hang
trolley wire overhead than along the side?

A. It is better on the motorman or machine operator
and is safer.

Q. Please explain to the jury the danger there is to a
man traveling an entry to have uninsulated or naked wire

hung along the rib of the coal and the entry is used for a trav
el way and mule haulage is lised.

A. Well, the danger is of men walking along and

[135 1-2] getting against the wire or of the wire sagging out
over the track and men coming in contact with it that
way.

Q. And is there any danger of men going along the
track and falling against the wire or into it?
A. Yes, sir, he is more apt to fall into it if he stumbles
than if it was overhead.

Q. Is there any more danger in the naked wire if the

bottom of the travel way was wet or muddy, I mean if water
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was standing in places than there would he if it was dry.
A.

Yes, sir.

Q. Explain to the jury why that is?
A. If this was the travel way here on the left hand side
and you were to be going down this left hand side here and
come to a hole of water and no way to get across it you would
naturally turn across and if a man stumbles and falls he is

liable to come in contact with the wire and if there is water
and mud in the travel way it is natural to try to shun it and

he is going to take the easiest way around.

Q. Is that generally considered true among mining
companies?

A.

Yes, sir.

Q. What effect does it have on the danger of elec[136] trie current if the one coming in contact with it should
be standing in water or on steel?
^
A. It would make the shock more severe and the shock

is more liable to be fatal if one is standing in water or on
steel.

Q. From your experience in mines where electric cur

rent is used, have you observed accidents resulting from un
insulated wires ?

A. Yes, sir.
Q.

How did those occur?

A. Somewhere the wire was hung low and not. guarded
and the man getting his head into the wire or going through
places he should not go.

Q. If an uninsulated wire is hung in mines for any

length of time what color does it usually assume?

A. It usually turns green or some dark color, according

to the conditions of the mines.

Q. What is the color of insulation used on these wires?
A.

Usually black.

Q. If the uninsulated wire has been hung in the mines

for any length of time, state whether or not an ordinary per

son walking along could tell whether or not it was insulated
or uninsulated ?

A.

I don't see that he could.

Q. An ordinary iDerson passing alon^ and seeing

[137] the wire could not tell whether it was insulated or not
by its color?

A; Not unless he had time to examine it.

(

/
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Q. Now, in operating a cutting machine, how many men
are usually employed?
A. Usually two.
Q. "Why do you have two?
A. One is the operator of the machine and one is helper.
Q. Does the runner stay on the machine?
A. Yes, sir.
Q. And the helper on the ground?
A. Yes, sir.
Q. And the helper carries the cable or rolls it up?
A. It is the operator's duty to roll up the cable, and the
helper puts it on the wire and takes it off.
Q. Does it take any length of time to roll up the cable
or not?

A.
Q.

No, not to reel it.
How long would it take?

A.

Just about the same time it would

take

to

walk

three hundred feet.

[138]

Q.
A.

All you have to do is to turn the reel?
Yes, sir.

Q. Is there anything to keep it from being easy to
wind up?
A. No, sir.
Q. Is there a hook on the wire?
A. Yes, sir.

Q. All you have to do to connect the cable is to put that
hook on the wires?

A.

Yes, sir.

Q. And when you want to disconnect it aU you have to
do is to lift it up.
A. Yes, sir.

Q. If you have steel rails bonded you only use one wire?
A. One wire and then you nip on to rail and then on to
wire.

Q.
A.

The rail is the return ?
Yes, sir.

Q. Where did you work last before coming to Glamor
gan? ,
A.

At Linden.

Q. Is that the defendant company. The Virginia Iron,
Coal & Coke Co.?

A.

Yes, sir.
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Q. Do you know the place where J. C. Perkey was
[139] killed?
A.

Q.
A.
Q.
A.
Q.

I do not.

It was on 9 left entry of No. 3 Ldnden?
I never was oh that entry.
How long was you at Linden?
I left there the 4th day of March.
You were not on 9 left entry where J. C. Perkey was

killed?

A. I was not on that entry at all.
Cross Examination.

By Mr. Nuckols:

Q. Mr. Sturgill, about the beginning of your examina
tion in chief, you stated that where the wire was less than

6 1-2 feet above the walkway it was required to be guarded
or protected?
A. Yes, sir.

Q. What you had reference to was the statute of this
State's mining laws which reads as follows:

''Sec. 1879.—Protection of "Wires.—^In all electrically
equipped mines at partings or other places where men are

required to pass under bare power wires hanging less than
six feet six inches above the place where he is required to
walk, the same shall be protected, either by having the wire

in a trench cut in the top, or by means of a board along the
wire or by any other method that shall be approved by the
State mine inspector or his assistant."

[140]

A.

Yes, sir.

Q. That law has no reference whatever to any place
where men have to pass under the wires, does

A.

No, sir.

Q. That requirement does not refer to any place along

an electric haulway where the trolley wire is overhead unless

it is at a crossing where men have to pass under it, does it?
A.

No, sir.

Q. Mr. Sturgill, where a mine track is laid on the bot
tom of an entry, about what is the average height of the ties?
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A. Some places they are about 8 inches and on cross
entries they are about 5 inches.

Q. Can you give us any idea about what the average
thickness of the ties from the bottom of the coal vein is?

A. I would say 6 inches would be a fair average.
Q. If a wire is strung overhead along an etnry whether
it is used for cutting machines or motors how close is that
wire to the roof of the coal?

A. Usually about 5 inches if the top is smooth.
Q. Do you know what height an average mine mule is?
A. That would be hard to say.
Q. About how high are they?

[141]

A. Every mine would have a different height; our

Glamorgan mines are about 52 inches.

Q. Assume that you had a coal vein of such thickness
as to clear a height from top to rail of five feet one inch and

in some places only 58 inches, in your opinion under those
conditions could a machine wire be swung from the roof over
head in safety?
A. No, sir.

Q-. If you had an entry with a height of 51 inches from

top of rail to roof and wanted to string wire in that entry,
would you string the wire on rib?

A. Not necessarily; you could put it on top as well as
on rib.

Q. Suppose your track is 44 inches wide and there was
a distance of four feet one inch from the center of the track

to the rib on the close side, would you say there was as much
danger with the wire being hung on the rib as there would be
if it was hung overhead ?

A. No, because you are not supposed to have any cur
rent on when you are using mule haulage.

Q. Suppose you'have a pump on that entry that has to
be run day and night?
A.

Then the wire should bo insulated.

Q. Bo you mean to say that the mules would be as

[142] apt to come in contact with the wire against the rib as
they would be if the wire was overhead?

A. No, sir, it would be further away.

Q. Suppose you had a mule haulage extending along an
entry of from 1,000 to 1,500 feet beyond the end of the elec

tric motor trolley wire, how would you get your cutting ma-
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chines from the end of trolley wire up to working places?
A. That is where your bare wire would be convenient.
Q. In other words, you would carry a bare wire up that
entry?

A. In that case it would be practically necessary.
Q. If you had an insulated wire hung up an entry for
that distance, you would have to attach your cable and go up

three hundred feet and then detach it and reel it up and at
tach it again and go three hundred more feet, etc.
A. Either that or drag it.
Q. Now how long would it take for a man to unreel this
cable and reel it for that distance?

A. It would take quite a while; after he had done that
he would not feel like working much.

Q. If I understand you, the substance of what you say
is that if you had an entry where the electric motor trolley
line ended at a distance of from 1,000 to 1,500 feet back of the

working places and you used mule haulage on the entry up to
the working face and wanted to get your cutting ma[143] chine up in there the only practicable way would be to
use naked machine wire?

A.

^es, sir.

' .

Q. Assume that there was no rooms turned off to right
as you go in, and the only rooms there were being turned off
to left and the left being the clear side of that entry, tell the
jury whether it would be better to string that live wire along
the rib on right hand side or close side of the track or along
the roof over the track, the clearance being only 61 inches
above the top of the rail, and assuming that the wire on the
ribs was in hangers 9 inches from the rib?

A. There is' about three ways to answer that question.
First, if you want it for the convenience of the machine op
erator it could be attached to the rib or roof, and for the safe"ty of mules it would be better against the rib, and better over

head for the men operating the machine and less danger to
men traveling along the passway and more danger to mules.
Q. Bo you mean to say, Mr. Sturgill, that it would be
more dangerous for men going to and from work to put it on
the rib on the close side than it would be in the roof?
A.

Yes.

Q. Would a Avire on the rib or overhead be safer in case
of a slate fall?
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A.

It would be safer overhead than on the rib in case

of a slate fall.

Q. Are you answering that question with the under[144] standing that this is only five feet and one inch high?
A. Yes, sir.
Q. If you had that live wire strung along that roof five
inches from the roof it would make the wire not more than

56 inches high and the height of an average man is 66 inches,
is it safer for the men as they go to work and should happen
to stumble—^which would he be more apt to hit against, the
wire in the roof or the wire on the rib?

A.

He would be more apt to come in contact with the

wire on the rib.

Q.

Now these roof falls, would they-not be more apt to

tear the wire down from the roof than the rib?

A. Yes, sir.
Q. If a man was walking along that track in the entry
and one of these roof falls should come and Imock the wire
loose from the roof would not the wire come in contact with

the man walking along the track?
A. It would be owing to how it would fall.
Q. You spoke of never hearing of an accident to a
[145] person happening from coming in contact with an in
sulated wire, did you ever hear of any accident to a
person occurring by him stumbling and falling against a bare
wire on the rib?

A.

No, sir, I have not.
Q. In all of your experience in mining you never heard
of any such thing happening before?
A. Yes, I have heard of it, I believe I heard of a fellow
being killed down here at Yellow Creek by falling into a wire.
Q. That is the only one with the exception of the one in
this suit that you ever heard of, where a man came in contact
with a wire along the rib?
A.

That is all I ever heard of.

Q.

On the other hand, how many have you

heard

where a man came in contact with the overhead wire?
A. I never heard of but one.

Q. ITow often have you seen them shocked?
A.

That is an everyday occurrence.
Q. I will ask you to tell the jury if they were fatal?
A. They could be if the voltage was high enough.

of
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Q. Now, speaking about this cable on a machine, sup
pose you would drag it along when you were making these
connections with the insulated wire, what would hap[146] pen to the cable?
A. About every two weeks it would be worn out.

Q. You stated that just before going to G-lamorgan you
worked at Linden?

A.

Yes, sir.

Q. Do you recollect what part of the Linden mines you
worked in?
A. In No. 2.

Q. Was there any mule haulage in that entry, I mean
mines ?

A. I think there was mule haulage in 12 left.
Q. Are you mine foreman of the Glamorgan mines at
this time?

A. Yes, sir.
Q. How long have you worked for them?

A. I first commenced working for that company in 1908
and had been with them up to first of the year practically all
of the time only when shut down.

Q. Do you nse any mule haulage in that mine?
A.

Not now.

Q. - When did you quit?
A.

The last mules we used was about 1916 or 1917.

Q. Up until the time that mules were taken out of that

mine were cutting machines used on mule haulage entries?
A.

Yes, sir.
Q. Of course if a man would come in contact with
[147] the naked places on insulated wire he would receive a
shock the same if the wire was bare?

A. Yes, sir, any place where it was naked.

Q. You spoke about the discoloration of copper wire

after it had been there for some time, when you are using a
naked wire running your machines over it where is the nip
or hook of your cable carried along that wire?
A. You usually hold it against the bottom.
Q. What effect does this have on the wire?

A. The bottom side is bright.

Q. Then if the operator kept nipping along the wire it
would keep it bright and the person passing along could see
that it was not an insulated wire, could he not?

r
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A. Yes, sir, it would show up better.
Re-Direct Examination.

By Mr. Vicars :

Q. Mr. Sturgill, in the event the mines had been shut

down and the wires had not been used would they assume the
same dark color?

A.

Yes, sir.

Q. You spoke of an entry in the Glamorgan mines that

used insulated cable to transmit .power for mining machines,
what length was that cable?
A.

300 to 900 feet.

Q. Were there any as much as 900 feet?
[148]

A. Yes, sir.
Q. They also asked that if a wire should be knocked

down by a slate fall whether it would be dangerous if some
one came in contact with it, state if it was insulated whether
or not it would be dangerous?

A. It could not be if it was insulated wire, would be if it
was bare wire.

Q. Now you were asked on cross examination about the

placing of wires overhead, suppose these wires were placed
near the right hand side of the entry and this travel way was
on the left hand side, would they be more dangerous if placed
in roof or if placed along the side of rib a distance of from 8
to 9 inches from the wall?

A. I don't see much difference, only the live wire would
be next to the track so as to run the machine and it would
throw the mule's head closer if it was in the roof.

Q. Now you were asked-if you ever knew of any par
ticular instance where one came in contact with a live wire
along the rib, see if you can think of any?

A. Fatal ones, no; I cannot recollect any.

Q. Do you know whether any accident recently occurred
in the Linden m'nes while you were working there^?
A. Yes, but I could not give the date, it was some time
last month.

Q.

[149]

Was that wire on the rib?

A. I could not say, I only heard of the accident.
Q. About how many places will a machine man usu

ally cut in a day?

'
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A. There is a difference in machine operators, some will
cut ten and some twenty, the usual average is about fifteen.
Q. How are machines taken from one place to another?
A. Some with motors and sonie with their own power.
Q. Where there is any great distance to go, how are
they taken?
A. They are usually taken by motor.
Q. Where there are a very great number of places to
cut is a motor used?

A. If they are on a long haul, yes, sir.
Q. You spoke about coming in contact with overhead
wires and you were asked if you knew of any one coming in
contact with a live wire on the rib, is it not a fact that men
often come in contact with the wire on the rib?

A. Not as a general rule, this particular case is about
the only one I ever heard of.

Q. How much voltage is usually carried on these trolley
and pump lines ?
A. The usual voltage in operating mines is from 250 to
550 volts.

Q. Do you know as a matter of fact what voltage is
[150] used in the Linden mines?
A.

I do not.
Re-Cross Examination.

By Mr. Nuckols:

Q. Mr. Vicars was asking you about places in the track
where there was mud and water, in your experience do you
usually find these places in coal mines?
A.

Never saw one that did not have them.

Q. Is it not common to find some water standing over
the ties of the track?

A.
Q.

Some places you do.
How would you overcome this water?

A.

There is only two ways, one is to use a pump and

one is to ditch it.

Q. Would you use a pump in a hole of water that was
only four or five feet across?
A.

I would not want to do that.

Q. The expense of pumping out such a place would be
prohibitive, would it not?
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A. It would be owing to the conditions.
Q. If you had this water along there and wanted to
avoid having your men walking in it what would you do ?
A. My suggestion would be if you did not want to use
a pump, would be to bridge it or fiU it in so as to have it dry.

Q. Suppose the water was from 8 inches to 1 foot,
[151] would you fill it in?
A. The law requires you to bridge it.
Q. A place of that kind should be bridged?
A. It should be filled in or bridged.
Q. If the water was only 8 inches and not up to top of
ties would you bridge it?
A.

Yes.

Q. Do you know of any place in mines where the water
is up to the ball of the rail and no walkway along the side for
men to get by?
A. I have seen many.
Q. You spoke of some requirements in the mining laws
that required bridging, what are they?
A. I don't remember whether they are in the State min
ing laws.
Q. Can you refer us to them?
A. I could not, unless I had a copy of them.
Q. I take it that the law to which you refer is that por
tion of section 1840 of the Code of 1919, which reads as fol
lows :

'' To each of the said outlets there shall be provided from
the interior of the mine a safe and available roadway prop
erly drained, which shall at all times while the mine is in op
eration, be kept reasonably free from obstruction which might
prevent travel thereon in case of emergency, and if
[152] either of said outlets be by the shaft it shall be fitted

with safe and available appliances, such as stairs or
hoisting machinery which shall at all times, when the mine is
in operation be kept in order and ready for immediate use
whereby persons employed in the mine may readily escape
in case of accident"?

A.

That is it, I think.

Q. What you stated about bridging is only your idea
how it should be carried out?

A. That is left up to the State mine inspector.
Q. You were saying a while ago that if you came to a
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pool of water or a muddy place in the mine you might make
the mistake to walk the rail to get by it, you know that is a
dangerous practice, do you not, and you are liable to slip and
fall?

A.

Yes, sir.

Q. How long have you known that, as much as four or
five years ?
A. Yes, sir.
Ee-Direct Examination.

By Mr. Vicars:

Q. You say you have been required to bridge these wet
places in mines ?

A. Yes, sir, that is required by the State mine inspector.
Q. Now you speak of the water not being over six

[153] or eight inches, suppose you are using mule haulage
and your bottom is not solid, could you tell how deep
the mud and water would be?

A.

Not unless you had solid bottom.

Q. Would it be as much as 11-2 feet deep?
A.

In some places it might be that.

Q. If the bottpm is soft could you tell how far down the
mud and water will reach!

A.

No, sir.
PETE. BOLINSKI.

Pete Bolinski, recalled.
Direct Examination.

By Mr. Vicars:

Q. Did you state on yesterday how high the roof was
above the rail of the entry where this accident occurred?
A.

About six feet.

Q. Could you walk straight in the mines?
A. Some of the time we could and some of the time we
could not, but the best of my judgment it was about six feet
high.

Q. At the place where this accident occurred could you
walk straight?
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A.

)

I don't remembei\

Q. What was the color of the wire?
A.

Bark.

Q. Did you know whether or not it was naked or insu
lated wire?

,[154]

A.

I did not have no idea.

Q. When did you first learn that it was a

naked

wire?

A. When I first picked the body out of the water.
Q. Had anything been said by anyone going in or com
ing out until you picked up the body of J. C. Perkey, as to
whether or not this wire was insulated or naked?

A.

Nobody never said a word.

Q. If I understand you correctly, the pump line was not
the Wire referred to by the foreman?

A. No, sir, he referred to the trolley wire.
Q. How far were you from the uninsulated wire on the

rib on the close side at the time the mine foreman spoke of
the trolley wire overhead?

A. The room where his body was taken was No. 11, the
side track was at the end of the pump line. I don't Imow the
distance.

Q. I understood you to say that the foreman sa;id "look

out for the wire" and that was the trolley wire at the trap
door, how far was it from the trap door to where this pump
line started in on the rib on the right hand side, going
[155] in?
A.

Q.
A.
Q,
key?
A.
Q.
ence to

I have no idea.

Did you see any wire on the rib?
•
Not when we was going in.
When was it that you saw the wire that killed Per
Coming out.
At what time when you were coming out, with refer
the time that Perkey was killed, did you first see the

wire?

A. On our way out after we was employed.
Q. Was that before or after Perkey came in contact
with the "wire?
A.

Before.

How far from where Perkey came in contact with
the wire?

;
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A. We was at the pump when I seen the line on my way-

out.

Q. Do you know what prevented you from noting this
wire on the rib as you were going in?

A. No, sir, I just happened to turn around and see it, I
did not Imow whether it was insulated or not.

Q. After you saw it at the pump tell the jury whether
or not you knew if it was insulated or bare?

A. It was dark and I could not tell, I did not know
whether it was insulated or not, but I knew it was dangerous.
Q.

[156]

Whether it was insulated or not?

A. Yes, sir.
Q. What would you have had to do in order to tell

whether it was insulated or not?

A.

Tested it out, or examined it to see.

,Q. Then you mean by just passing you could not tell
whether it was insulated or uninsulated?

A.

No, sir.

Q. Had you ever noticed any uninsulated wire strung
along the rib of an entry which was being used for a travelway for men or being used for mule haulage before?
A.

No, sir.

Q. In the mines where you and Perkey had worked had
you ever heard of such a thing?
A. No, sir.
Cross Examination.

By Mr. Nuckols:

Q. How tall are you?
A. Five feet eight inches.
. Q. You state now that you first saw this wire at the

place where you and Perkey were talking to the pumpman in
there and did not know whether or not it was insulated or

naked, but considered it dangerous, and for that reason you
kept away from it?
A. Yes, sir.

Q. You stated yesterday you were walking on the
[157] right hand rail in order to keep away from this wire?
A. Yes, sir.
Q. Why did you consider that if it should have been in
sulated ?
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A.

All the wire I had ever seen on the ribs were insu

lated.

ARTHUR STURGILL.

Arthur Sturgill, sworn, testified:
Direct Examination.

By Mr. Morton:

Q. Mr. Sturgill, where do you live?
A. Dooley, Virginia.
Q. What is your occupation?
A.

Miner.

Q. How long have you been engaged in mining?
A.

16 years.

Q. In what mining fields have you had most of your 16
years' experience?
A. Stonega, Roaring Fork, Osaka, Pardee, Keokee,
Glamorgan and West Virginia.
Q. Are most of these places located in Wise County?
A. Yes, sir, except Keokee.
Q- What county is Keokee in?
A. Lee County.
Q. How long were you there?
A.

Something near two years.

Q. How long were you in West Virginia?
;[158]

A.

About 12 months.

. Q. Then all your experience has been in Southwest
Virginia except one year?
A. Yes, sir.
Q. Wliat is the custom in the mines in which you have
worked in carrying electric current to pumps and other ma
chinery used in the mines with regard to the wires, how are
these wires hung, that is, on entries where such entries are
used for travel-ways and pass-ways for men going to and
from work and where mule haulage is used?
A. There are different ways, some mines use trolley
wire and some use insulated cable.

Q. Is that cable attached to any part of the passway?
A. The pump is generally off from the main passway.
Q. Where is that cable attached?

'
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A. To tlie trolley wire overhead generally.
Q. Have you ever known an uninsulated wire to be at

tached to the rib of the coal, what is the usual and customary
manner in stringing this wire?
A. I have known in some instances in the mines where

the feed wire to carry power into the mine was attached onto
the trolley wire back in the mines a distance.

Q. Was that feed wire safe or dangerous?
A.

Dangerous.

Q. You say you have only seen that in one instance?
A. Yes, sir.

[159]

Q. "Where were the other wires attached?
A.

Overhead.

Q. Did you ever see any attached to the rib of the coal?
A. Yes, sir.
Q. Were they insulated?
A. Yes, sir.

Q. Mr. Sturgill, take for example an entry where the

trolley wire does not run to head of entry and mule haulage
is used on that entry, what would be the way of carrying elec
tric current to work cuttingmachine for that part of the mine
where the trolley wire did not extend?
A. It would be safe to use insulated wire.
Q. Could that be done ?
A. Yes, sir.

.

Q. In using insulated wire, how would the machines be
attached to this wire?

A. Nip the wire on the bare spaces.

Q. What do you have to do to the insulation onthis wire
to attach the cable of the machine?

A. Make a naked place large enough to hang your nip

on.

[160]

Q. Is that a practicable way?

A. That is about all the way I have ever seen where
you use insulated wire.

Q. During your 16 years of experience, Mr. Sturgill, in

the mines, what kind or class of work have you done?
A. Slate work, timber work, machine work, assistant
foreman and mine foreman.

Q. In doing that kind of work did you pass through en

tries and have occasion to notice the wire hung in the mines?
A.

Yes, sir.
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Q, Is or not a naked wire more dangerons attached to
the side of the entry or passway than, it would be if it was at
tached overhead?
A. It is.

.

Q. Whyf
A. If it was in the roof and you would fall you would
not be apt to fall into it.
Cross Examination.

By Mr. Nuckols:

Q. You say you work in the Glamorgan mines?
A. Yes, sir.
Q. That is the same mine of which your father is mine
foreman, is it not?
A. Yes, sir.
Q. Do you work under him?
[161]
A. No, sir, I do not work there now.

Q. The Glamorgan mines is operated oh property
belonging to the firm of Kelly & Vicars, is it not?
A. I suppose it is.
Q. Mr. 0. M. Vicars is one of that firm?
A.

I don't know whether he is or not.

Q. You were speaking of wire and said you had known
of some cases where the wire intended to furnish current for

an electric machine at a point in an entry beyond where the
trolley wire stopped being fastened overhead, do you. recol
lect the names of these mines?

A. I don't expect it was overhead wire, in most of these
mines there are different thicknesses of coal.

Q. I understood you to say you knew of one mine where
this wire was intended to furnish current for a machine be

yond the point where the trolley wire stopped was carried
overhead?

A. I did not say that, I said if it was for a pump it
should be carried on an insulated cable.

Q.
A.

Is that wire overhead?
Generally.

Q. Were this wire that extended beyond the trolley wire
up through the entry not only used for a pump but was used
in operating electric cutting machines, now do you know of
any case where that wire for that pump is carried overhead?

•
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[162]

1

A. Yes, sir.
Q. What are the thicknesses of those veins?

A. I did not measure them, but some are very low
in places.

Q. What sort of haulage did they use?
A.

Motors.

Q. Let's take an entry where mule haulage is used be
yond the end of the trolley wire and that entry is from 1,000
to 1,500 feet in length beyond the trolley wire and mule haul
age is used for that distance from end of trolley wire, where
would you put your wire and what kind of wire would you
use?

A. If I was doing it I would put insulated wire on the
rib, I would not want to put uninsulated wire on the rib.

Q. What I meant was, suppose your entry was only five
feet one inch from top of rail, where would you put your ma
chine wire then?

A. I think I would.extend the trolley wire on. I would
not want to use it on the rib.

Q. Is uninsulated wire more dangerous along the rib or
on the roof?
A. On the rib.

Q. Why not along the roof f
A. Either place is dangerous.
Q. Suppose it was a naked wire, .where would it be
[163] more dangerous, on the rib or roof?
A.

On the rib.

Q. Suppose it was uninsulated wire you were going to
use, where would you put your line?
A.

Overhead.

Q. Where you had only 61 inch clearance and your track
was put on ties?

A.

Yes, sir.

Q. How high are ordinary mine mules?
A. Small or large.
Q. Is a 51 inch mule very large?
A.

I expect that is a small mule.

Q. You said you would use insulated wire for a distance

of 1,000 or 1,500 feet up to working face—suppose you had to
carry it 2,000 or 3,000 feet beyond the trolley wire, would you
still use insulated wire?

A. For safety I would use, insulated wire, for conven-
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ience would use naked wire.

Q. How would you get your machine up that distance if
you had insulated wire?
A. Nip it on the wire.
Q. Hook it on and go 300 feet and then drag your cable
up and hook it on again and go 300 feet more, etc.?
A. Yes, sir.
[164]

J. R. HALL.

J. R. Hall, sworn, testified:
Direct Examination.

By Mr. Vicars:
Q. Where do*you live, Mr. Hall?
A. Wise, Virginia.
Q. Have you had any mining experience?
A. About 30 years.
Q. In what mines?
A. I worked for the Clinchfield Coal Corporation, Vir
ginia Iron, Coal & Coke Co., and Gladeville Coal Co.
Q. What place of the Virginia Iron, Coal & Coke Co.
did you work?
A. At Tom's Creek, Virginia.

Q. Has all your experience been in Southwest Virginia?
A.

Yes, sir.
Q. What has been the class of work you have been do
ing in the mines?
A. I have done practically most everything, dug coal,
run motors and lay track.

Q. Did you. say you had run a machine?
A.

Yes, sir.

Q. How much experience have vou had Mr. Hall, at
that?

A. A right smart, I don't know exactly how long.
Q. How are these machines attached to wires?
A. Well, we used to use two wires, a feed line and a
return wire, we used one wire and the rail for the return if
the track was bonded.

[165]

Q. Would you use two wires where the trolley wire
run through the mine?
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A. Two wires where the track was bonded and no trol
ley wire.

Q. Have yon ever worked in a mine where mule haulage
is used to haul the coal beyond the end of the trolley line, and
if so how would the current be carried from the trolley line
to the machine?

A.

On either one or two wires.

Q.

Where were these wires attached to the mine?

A. Generally put them on the rib.
Q. What kind of wires were they?
A.

Have seen both naked and insulated wires used.

Q. What was the general custom as to whether or not
insulated wires are used?

A.

For safety they use insulated wire.

Q. Are uninsulated wire more dangerous than insulated
wires ?
,
A. They are more dangerous because if you come in
contact with them there is nothing to protect you?
Q. What mines are you employed in now?
A.

Gladeville Coal Co.

Q. Do they use cutting machines?
A.

Yes, sir.

Q. Do they use any motors for hauling coal in that
[166]

mine?

A. No, sir, nothing except a hoisting engine.
Q. How do they get their coal to the side track?
A. They use mule haulage.

Q. How do they convey their current for their cutting
machines?

A. They use three wires, all three being insulated.
Q. How far do they carry this current?
A. I think it is about 1,800 feet to the hoister.

Q. Do you Imow whether or not these electric cutting
machines have to go any great distance?
A. They go in beyond the hoist quite a distance.
Q. What do they have to do to these insulated wires in
order to connect up the machine?
A. They cut a narrow space on the wire about 1 inch
wide and connect up nip of cable.

Q. How many cutting machines do they use?
A.

One.

Q. Does that machine go over the whole mine?
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A. Yes, sir.
Q. About what distance does it have to cover?
A. I could not say.
Q. About how many feet?
A. I could not say.
Q. Does it cover as much as 1,500 feet?

[167]

A. I could not say, I guess so, probably three or
four thousand feet.

Q. How does this machine go from place to place, I
mean in what way?

A. They hang the cable on the naked places and then
take the cable and hang it on again, etc.
Q. How long is that cable?
A. I don't know, I think about 250 or 300 feet.
Q. Mr. Hall, were j^ou ever in any mines and seen these
naked wires along the rib?
A. Yes, sir.
Q. What mines were they?
A. I have seen the naked wire at the Clinclifield
Company's mines.
Q. How were they hung?

Goal

A. They were usually two of them hung along the rib
four or five inches apart in hangers projecting from the rib?
Q. In what part of the mines were they?
A.

They were on the rib.

Q. Did the men have to pass by them as in a haulway
or passway?

A. Then men had to take coal by them, but it was not
on an entry.

Q. Did you ever see them on a general passway or an
entry?

A.

[168]

No, sir.
Q. And where they used wire on the rib in other
places what kind of wire did they use?

A. Three insulated wires and some open.

Q. I understood you to say you had not seen any open
wires on entries ?

A. They do not use any machine wire on entries, they
keep the trolley wire up to them and hook them on with ca
bles and in the rooms they use the machine wire carried to
the face.

Q. Is it more dangerous to have that naked wire on the
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rib on the close side or in the roof?

A. ' I would think it more dangerous on the rib than on
top.
Cross Examination.

By Mr. Nuckols:

Q. Why is it more dangerous on the rib than in the
roof?

A. Sometimes a man is thrown off some way and is
more liable to get into it on the rib.

Q. Would the relative danger depend on the height of
the roof?

A.

I don't think so.

Q. Suppose you had a low top, which, in your judg[169] -ment, would be the safer place for this naked wire, in
the roof or against the rib?

A. My judgment would be on top near the rib.
Q. Did you ever see one hung there?
A.

I don't know as I ever did.

Q. You spoke of this mine you are working in now us
ing this insulated wire for cutting machine, is that wire
strung alongihe rib or in the roof?
A.

On the rib.

Q. What in your judgment is the longest distance that
machine will travel at night?
A. I could not say.

Q. When that machine is not working, where is it kept?
A. Some place prepared for it, run in an old entry

somewhere?

Q. This vein that is being mined there is on a pitch is
it not!
A.

'

It is on a raise.

Q. This one machine is used in going around on this

raised vein and that machine when not in operation is kept
inside close to the working places so it never runs any great
distance, does it?

A. It runs the whole entry and then further.

Q. What would be the total distance when it is in opera

,[170]

tion ?

A. Tdon't know exactly, but my judgment, the
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length of the entry is from 250 feet to 400 feet.
Q. Your judgment is that 400 feet is about the length
of the longest entry?
A. Yes, sir.
Q. How great a distance will it travel in cutting the
working places?
A. It would come around 400 feet, possibly 800 or 1,000
feet.

Q. Does it travel by nipping the machine and running
out the length of the cable and then taking the nip off the ma
chine wire and dragging the cable along?
A. When they take the nip off they wind up cable.
Q. As you have stated, they operate it by nipping the
cable at a bare place and let the machine run the length of
the cable and then disconnect the cable?

A.

You disconnect the cable and wind it up and pull it

on down.

Q. As soon as you take your nip. off this machine wire
the power is cut off, is-it not?
A. Yes, sir.
Q. How do you wind up your cable then?
A. You wind it oh the drum by hand.

Q. You could wind it by electric power if you kept your
nip on?
A. The weight of your wire will unroll your drum.
Q. If you take the nip off your machine wire then
you have to reel it by hand, do you not?
A. Yes, sir, or drag it.

[171]

Q. You spoke of this vein being on a raise, are cutting
machines always trammed by electric current?
A.

Yes, sir.

Q. In this particular mine we are talking about is the
practice followed of winding the cable up by hand when you
take your nip off the machine w^re or of dragging it?
A. Sometimes you drag it and sometimes roll it up.
Q. How long will it take to wind up 250 feet cable by
hand?

A. T don't know, it would not take so long.
Q. Now, leaving this mine we have been talking about,
teU us what other mines you have seen this insulated machine
wire huug on the rib in?

A.

On the west side of the Clinchfield Coal Company's
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mines in w-liat lis known as thfi tunnel, on To^ Gisek, and
they use jnule haulage and- used insulated wire on diat entry.
Q. What is the length of that mule.haulage?
A. I don't know, it is a pretty long haul.
Q. When did you last see that?

A. It has been five or six years ago, probably longer.
Q. In that mine was that machine wire attached to
[172] the rib or overhead?
A. It was on the rib.

Q. What other mines have you seen this insulated wire
used on mule haulage in?
A. I could not say what kind of wire was used on the

other entries I have seen mule haulage used in.

Q. "^at other mines have you seen mule haulage used

in->nd this machine wire hung on the rib?

A. I don't know as I ever worked in any other mine on
mule haulage except Lee mines at Toms Creek, they used
mules but no machines.

Q. You said you had worked in some mines where naked

wire was used, can you tell us what mines they were ?

A. I don't know at this time whether mules was used
in that mine or not, I think they used motors and the wire

was against the rib.

Q. You have seen mines where they had motor haulage

and .this naked wire carried against the rib and used as trol
ley wire for the motors?
A. No, sir.

Q. I understood you to say you had seen naked wire
along the rib where motors were used.

A. They used motors, but they used this wire along the

rib for the machines.

[173]

Re-Direct Examination.

By Mr. Morton:

Q. Those naked wires were only used for a short dis
tance and went into the rooms and not on the main entries
were they?

A. The main entries generally used trolley wire.

*

: Q. Is it or not the usual or customary way of using the

naked wires for a short distance into the rooms?

:
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A.

It used to be.

Q.
A.
Q.
A.
Q.

How about now?
It has not been for the last few years.
About how many years?
I could not say, but five or six years.
Have yoii ever been in the mines of Royal Coal Oo.',

or of Yellow Creek?

A.. No, sir.
S. C. WARFIELD.

S. C. Warfield, sworn, testified:
Direct Examination.

By Mr. Morton:

Q.

Mr. "Warfield, where do you live?

A.

At Norton.

Q. How long have you lived at Norton?
[174]
A. Three years.
Q. "What is your occupation?
A. Electrical engineer.
Q. Have you had any experience in the mines in this
vicinity?
A.

I have looked over most all of them.

Q. How many years' experience have you had as an
electrical engineer?
A. Since April, 1912.
Q. "What has been your education?
A. I am a graduate of the TJ. S. Naval Academy.
Q. How many years did you say yon had been an engi
neer ?

A.

About 12.

Q. In what capacity have you had experience in the coal
mines in this locality?
A. From an electrical standpoint, such as safety appli
ances and general conditions.
Q. Have you had any experience with the safety of elec
tric wire in various mines?

A. Decidedly so, yes, sir.
Q. What mines have you looked over in Southwest Vir-
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ginia ?

A. I think all of the Virginia Iron, Coal & Coke Co.

mines, all of the Clinchfield Mines, all of the Benedict mines,
the mines at St. Charles, Stonegap Colliery Co., and some
others that I don't remember the names of.

[175]

Q. Do yon know the amount of current used in the
mines at Linden of the Virginia Iron, Coal & Coke

Co.?

A.
Q.
A.

Yes, sir.
What is it?
It is 550 volt direct current.

Q. Do you know the condition of No. 3 mine, 9 left entry
at Linden?

A. In answering that question I would have to say that
I knew the condition prior to two years ago, but the condition
as to the condition now I could not say.
Q. Did you know the condition of that mine in April,
1922?

A.

Generally, yes.

Q.

What was the current used at that time?

A.

550 volts direct current.

Q. Is that much voltage on a naked wire dangerous
where it is used in the mines?

A. Yes, I can say that definitely, because it has been

ruled that 550 or voltage in that vicinity are dangerous and
created undue hazards and it has been ruled against puttingmore than 400 volts in.

[176]

Q. Explain what you mean by undue hazards?

A. It is hazardous to use 550 volts through places

where sufficient clearance cannot be had
clearance must be as much as six feet six inches.

and

that

Q. - What do you mean by sufficient clearance?

A. The height of the wire above the corresponding side
of the entry.

Q. Where wires are used on main entries or entries of
mine and there is not sufficient clearance what is the custom
ary method of placing wires on an entry where there is not

suiPficient clearance, and that entry is used for a passway for
men going to and from work and is also used for mule haul
age?

A. The question was are the wires dangerous.
Q. What is customary where there is not sufficient
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clearance when the wires are run through an entry that is
used for a passway for men going to and from work and also
mule haulage is used?
A. I think they should be placed in a guarded position
to prevent the men from coming in contact with them.
Q. When they are placed on the rib what should be
done?

A. It is decidedly dangerous to place a circuit of that
voltage on the rib, if they are bare they should be protected.
Q. In what way could these wires be protected?
[177]
A. By putting up a board and letting it suspend
down one inch below the wire or run them through a
rubber hose.

Q. What would be proper to use on a live wire of that
voltage used for the purpose of carrying current to a pump
and also for the purpose of operating mining machines, could
it be protected in that way?
A.
Q.

Yes, sir.
In what way could that be done ?
A. You could place a board along the wire letting it ex

tend one inch below the wire.

Some times the machines are

trammed on their, own power and sometimes by a motor, the
motorman can place his trolley pole on this wire or the ma
chine man can let his nip run along the lower side of the Avire
and tram his machine that way.

Q. Can that be done with this protection?
A.

Absolutely.

Q. Mr. Warfield, will you take this and make a drawing
showing how that can be done and how it should be done?
A.

Witness makes drawing.

(This drawing attached to Duplicate No. 1. Note: A true
copy of this exhibit is attached. R. R. Roberts, Clerk.)
Q. Explain that to the jury.
A. Well, you could let the board you use extend
[178] down below the wire and it would guard the circuit and

the operator could tram his machine over it.
Q. With a wire protected in that way show the jury how
a cutting machine could be trammed by use of nips?
A. The machine operator could take his hip and reach
under the board and tram it that way.

Q. Is that as practicable a way of running a machine
as would be with the wire not guarded ?

^
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A.

^

Yes, sir.

Q. Would that be less dangerous f
A.

Yes, sir.

Q. Mr. Warfield, is it customary in any mines that you
have had experience in, in Southwest Virginia, for them to

use a naked or bare ware improtected with a voltage of 550

volts on the rib of the coal in an entry where men are required
to go through in going to and from work for a distance of
1,000 meet or more?

A. No, sir, it is not customary, it should be placed on
the roof.

Q. Is that what is done ?

A. If the clearance, from the track to the top, is not suf

ficient, that is six feet six inches, then it would be necessary

to guard it with a suitable guard to prevent coming in contact
with the wire.-

Q. Where water and mud have accumulated in the

[179] mines, what is the usual method of getting rid of the
mud and water?,

A. By pumps, if it is practicable.

Q. Suppose the local conditions would not justify the

use of pumps, what should be done?

A. In some mines they shoot the top and raise the
track.

Q. Mr. Warfield, when wires are used to run and oper

ate a cutting machine, is it or not customary to keep the cur
rent on at all times?

A. Yes, at all times, as long as that entry is not subject

to mule haulage.
Q. Then what is the custom?

A. Then the current should be cut off when the mules
are being used.

Q. When they are cutting coal and the mules are kept

out of that mine is it not necessary for the employees to be
passing through the mines?

A. It might be, and if such conditions exist and the

[180] clearance is not sufficient the wire should be guarded

or some protection should be provided to prevent the
men from coming in contact with the wire.

Q. Is it the usual custom to protect wires of that kind
in Southwest Virginia?
A. Yes, sir.

'

isr

Q. Is it the custom, Mr. Warfield, to run naked or any
other machine wire hung along the rib of an entry unless it is
properly protected?
A-. I would say not, the general practice of the operator
at this particular time is to use all care possible.
Q. Mi". Warfi^d, what difference does the collection of
water make in the shock of the current when a man comes in
contact with it?

A.

It is more apt to prove fata! if the man is in water

than it would be if he was not.

Q. state, Mr. Warfield, what the custom is in regard to
switches being used and how often they should be used?
A. When you turn from the main entry of a mine into
some cross entry it is the usual custom to have a switch there,
and it should be operated by an attendant?
Q. What do you mean by an attendant?
A. Any of the mine foremen or any person with author
ity to open and close the switch and breakers should be placed
along the line so if an accident hapened or the wire
[181] shorted it would throw the switch and' cut

off the

power.

Q. What is known as "breakers" and how are they
placed?

A. It is an electric term, and anything used to separate
the two ends of a circuit is often called a "breaker," as a
matter of fact, it is simply an automatic switch.
Q. Mr. Warfield, if a wire should be broken and come in.
contact with a man who was standing in water would that
operate this breaker and cut off the-current?
A. No, sir, not until a point had been reached until it
would cause a short.

Q. Is it customary, Mr. Warfield, at the end of a trol
ley line or a feed line where you desire-to extend the feed line

further on, say for a distance of 1,000 to 1,500 feet^ just'to
wrap the end around the end of the trolley wire?
A. That is customary, but is absolutely incorrect.
By the ( -ourt:
Q. What is the usual custom in regard to these wires?

A. I know, aS' we ai! know, that if the operator looked
after the mines as close as they should these conditions would
not exist, but where they go by what their foremen and em-
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ployees say about conditions in the mines these hazardous
conditions will exist, but as far as the correctness of it

[182] it is absolutely wrong, and it also conflicts with all the

mine rules and the laws of the State of Virginia, but is wrong,
but these people will do it. I might say in regard to the Vir
ginia mine laws that we have none but 90 per cent of the
mines are operated.under laws laid down by the rating bu
reaus but some of them are entirely wrong, but niy idea is
that we should find out the laws of the different States and

the rules laid down by. them and consider all of the States

ruling and in that way we could regulate our mines and get
away from this customary way of doing things. The opera
tors of this field are not bound by the proposed rules of the
insurance companies and they are so that any operator is not
required to go by them and this is not right.
By the Court:

I do not think that what the witness says about the rules
of the insurance companies is admissible.
Mr. Warfield: I might try to explain it from a different

point of view, when a man is operating a mine, as I under
stand the law of Virginia, he is subject to the State require
ments according to the Industrial Commission, and when he
agrees to accept the rules of the insurance companies in or

der to reduce his hazards, the insurance companies require
the operator to abide by these rules, and I think that when
he agrees to operate in accordance with the rules he

[183] should be required to carry them out.
The Court: The witness will confine himself to the

mining custom and not to the ruling of this insurance com
pany in their agreement with the operator.
Q. Is it the ordinary custom to" wrap this end of one
wire around the other to make a connection to convev the cur
rent? .

A. It is the ordinary custom, but is not the correct way
to do it.

The Defendant; We ask that all the witness has said with
reference to the rules of insurance companies will be stricken
from the case and the jury instructed not to consider it.
The Court: I dont' think what this witness has said con-
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cerning rules is evidence, but what he says what the opera
tors should do is admissible.

By Mr. Morton:
Q. What per cent of coal mines in Southwest Virginia
have adopted these rules and requirements?
A. About 90 per cent.
Q. What is the customary method, Mr. Warfield, of con
veying current to a pump located in a mine 1,000 to 1,500 ft.
from the end of your trolley line?
[184]
A. String your wire and have it protected.
Q. What do you mean by protected?
A. I mean it should be protected if it does not have suf
ficient clearance, with some suitable protection.
Q. Wliat is the usual custom of protecting these wires?
A. Some use hose and run the wire through them and
some use wood.

Q. Is wood the customary protection to use?
A. Yes, sir.
Q. Mr. Warfield, how are these wood protections usual
ly placed?
A. When it is on top they are usually suspended from

the roof and let drop on either side of the wire.
Q. When it is on the rib?
A. It can be done similarly if your clearance is suffi
cient.
Cross Examination.

By Mr, Nuckols:
Q. Mr. Warfield, it is true is it not that 300 volts will
kill a man if he comes in contact with it?

A. Reasonably true.
Q. Also 250 volts?
A. Yes, sir.
Q. If T understood you correctly, we have no mine laws
in the State of Virginia.
A. Yes, sir.
[185]
Q. Is there anything that prohibits the use of 550
volts in a coal mine?

A. In the mining law proper there is not.
Q. Was there any such in Virginia in April, 1922?

14G
A;

;

No, sir:

Q. When yoni spoke of sufficient clearance you were
speaking of the law that required guards to be placed over
wires less than 6 feet 6 inches where men were required! to
pass under them, were you not?
A. Yes, sir.

Q. Is there any mining law that requires the operator

to guard his electric wire at any point except where a man is
required to pass under the wire and the clearance isJess than
6 feet 6 inches?

A. Not where the wire is properly placed.
Q. If I understand you correctly there is no such law?
A.

No, sir.

Q. You have spoken, Mr. Warfield, of what I believe you
say is the custom in this field where wires are carried along

the rilrin coal mines, the clearance being less than 6 feet 6

inches to protect the wires by board guards- swinging down?
A.

Yes, sir.

Q. You know of no coal mine that has the trolley
[186] wire protected along its entire length, do you?
A.

No, sir.

Q. Trolley wire can^ kiU a man, too, can it not?

A. Yes, sir, but it is not usually placed in such a posi
tion that he will be liable to come in contact with it.

Q. In getting current into your mines beyond your trol-

lew wire what is the customary method of getting it up the
entry a distance of from 1,000 to 2,000 feet?

A. String a conductor of suitable capacity along that
entry.

Q. If you had a mine that had a clearance of 5' feet 1

inch above your track rail what place in the mine would you
put that wire?

A. I would put it in the upper right hand or left hand
corner, depending on the travel way used by the men.

Q. It would be approved practice to put it against the
rib as it would in the roof, would it not?
A.

Yes, sir.

Q. What is the customary distance from th6 roof that
this wire should be placed?
A.

6 to 8 to 10 inches.

Q. Tt could come as far as 12 inches, could it not?
A.

Yes, sir.

•
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Q. If it was strung 12 inches from the roof in hang[187] ers 9 inches from the rib would it be safe?

A.

Yes, sir.

Q. I will ask you if it is not a fact that a wire strung
from 9 to 12 inches from the roof and attached to the rib is

not safer than an ordinary trolley wire, which is attached to
the roof?

A.

No, but jufit as safe.

Q. Is it not a fact that a man walking along, or a mule
traveling along would be as apt to come in contact with the
wire in the roof as they would be if it was on the rib?
A.

Yes, if it was from 9 to 12 inches of the roof.
Q. Have you ever seen one of these mines where the
wire is hung on the rib not over 12 inches from the roof
guarded by boards for its entire length?
A. Yes, sir.

Q. How many mines in this Southwest Virginia field
have yeu ever seen that?
A.

I remember of one.

Q. What company was that?

A. It was the Benedict Company, in Lee county.
Q. There is none in Wise County that you know of.
A.

No, sir.

Q. There is not a mine in Wise County that used that
sort of thing is there?
[188]

A.

Not that I know of.

Q. I will ask you if it is not a fact that the Benedict
mine is not a very low vein?
A. Yes, sir, about 40 inches.

Q. I notice from your drawing that you have the line of
your protecting board extending below the wire, would not a
man have to reach under this board to reach the wire?

A. Yes, sir, but this drawing is rough, I would say that
this comes about even with the wire.

Q. In these low veins of coal where these guards are
used what material are they made out of?
A.

Lumber.

Q. Is it not a fact that here in the mines in Wise county
that the machine cables have a stick or pole on the end of
them so that they can be attached to the wire ?
A. Yes, sir.
Q. They have a loop on the end of them?

r
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A. Yes, sir.
Q. Mr. "Warfield, where these machine wires are extend

ed beyond the end of the trolley wire, which is it customary
to use, insulated wire or uninsulated wire?

A. The insulated wire.is safer.
Q. Does it make any difference in the operation?
A.

No, sir.

[189]

Q. But is it not a fact that if ygu use uninsulated
wire you could nip your machines and take them up the
entry to the place to be cut without winding and rewinding
your cable?

A. Yes, sir.
Q. Could you do that with insulated wire?

A. You could not so far as your machines are concern
ed.

Q. Suppose you had on an entry a considerable dis

tance up from the trolley line a pump, would it be customary
to attach this pump to this feed line?
A. Yes, sir.

Q. I judge from what you said you have been through
the mines in Wise County?
A.

Most all of them.

Q. I will ask you if it is not a fact that where mule haul

age is used and cutting machines are used on the same entry
that you would have to have those wires strung along that en
try in order to operate the machine?
A. Yes, sir.

Q. The trolley wire would be a naked wire hung over
one of the rails?

A. Yes, sir, or substantially over one rail.

Q. How many mines in Wise County do you know of
where machine wire is strung along the rib and that wire is

insulated and used for the purpose of running a pump

[190] and also operating a cutting machine?
A.

Several of them.

Q. How long are the entries?
A. 3,000 to 4,000 feet.
Q. And they use insulated wire?
A.

Yes, sir,

Q. How do they get their machines over this entry?
A. By using 300 foot cables and nipping on bare places.
Q. Do you know of any coal mines in Wise County
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where the machine wire is run up an entry for a distance of
from 2,000 to 3,000 feet and direct current used and they also
use insulated wire?

A.

Yes, sir, it is done.

Q. What current is used in the Linden mines?
A.

Direct.

Q. In going through the mines in Wise County did you
ever encounter these wet places'?
A. Yes, sir.

Q. Do you know what caused those?
A.

Yes, sir.
Q. Tell the jury what it was?
A. It is mostly caused by seepage from some under
ground channel.

Q. And it is a fact that these collections of water
[191] and damp places are found in all mines of Southwest
Virginia.
A. Yes, sir.

Q. Where you had a place four or five feet across would
you use a pump?

A. No, I would not say it was necessary to put in a
pump.

Q. How often do you find places like this in the coal
mines around Wise County?

A. That is quite a question because you always find
them around here.

Q. You very often find places where the water will
come up an inch or 1 1-2 inches over the ties do you not
where one side of the track is lower than the other?

A.

No, I would not say that.

Q. Of course, on the entries, where mule haulage is used
you find places between the ties where the mud and water is
as much as 8 inches deep, do you not?
A. No, I would not say that,

Q. It is a fact that the material used in a mine track
is the gob and slate that is taken out of the mines?
A.

Yes, together with coal.

Q. It is a fact that the mules' feet will dig out holes in
this track, is it not?
A. Yes, sir.
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[192]

Re-Direct Examination.

By Mr. Morton:

Q. Mr. Warfield, in answer to one of Mr. Nuckols'
questions, I understood you to say that you had not seen wire

on the rib of coal protected by planks or boards, that is mines

in Wise County, is it not the custom in the mines of Wise
County to run one or two copper wires attached to the rib

for a distance of from 1,000 to 2,000 feet for the purpose of
running cutting machines?

A. It has not been so in my experience.

Q. In answer to another question by Mr. Nuckols, you

said that a trolley wire hung overhead over one of the rails

would be as dangerous as a machine wire strung on the rib
and 12 inches from the roof, would it or not be as daijgerous

in case of a man coming along the track and would stumble
and fall?

A.

It would not be.

Q. Just explain to the jury what you mean.

A. If a man was to slip and fall he would be more apt
to come in contact with the wire on the rib.

Q. Where there are two wires strung about 12 inches
apart is it or not less dangerous?

A. If those two wires are opposite polarity, one the pos
itive and one the return, they would be more dangerous.
Q. What do you mean by "opposite polarity"?
[193] A. One positive and the other negative.
Q. In case one of these wires was to break is it cus

tomary or usual just to bend the ends of the wires together?
A. That is a rather difficult question, I can say it is

the custom to do it, but it is absolutely incorrect.

Q. Is it the custom of the mine operators to approve of
that method of work?

A. Absolutely not.
Q. Why do they do it then?

A. Because it is the easiest thing to do to repair it
f

operators of the mines approve

01 tiid.L i

A.

No, sir.

Q. mat do you mean by it being the custom then?
A. The employees will do it regardless of what the em-
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ployer says,

Q. Suppose, Mr. Warfield, that if a wire had been brok
en and twisted back together, would it be more dangerous to
a. man coming in contact with it than it would be if it had not
been broken!
A. The chances are that it would.

Q. Would it be possible that a man falling against a
wire that had not been broken that he would only be shocked
and knocked off and not killed?

A.

I think he would get as severe a shock under

[194] wet conditions whether or not it had been broken.

Q. Would a man receive as severe a shock if this
wire was just wrapped around the iend of another wire as he
would if there was a switch at the connection?

A. The chances are he would, for ordinarily the current
passing through the man's body would not throw the breaker.
Q. Now, Mr. Warfield, you also stated in answer to one
of Mr. Nuckols' questions that you had often seen water on

the floor of a mine, is it customary for them to leave a body
of water 5 to 8 or 12 inches deep on the floor of a mine?
A. It is not customary to do so.
Q. What is the custom of eliminating this water?
A. You might trench it or bridge over it.
Q; Is it customary to leave the water on the floor and

not provide a sufficient passway for the men to get over it?
A.

No, sir.

Q. Is it customary to leave it there and let your employ
ees walk the rail to get by it?
A. Could not say it is customary, but it is often done.
Re-Oross Examination.

By Mr. Nuckols:

Q. Mr. Warfield, what is the height of the ball of a
[195] 20-lb. steel rail, above the top of the ties?
A. I would say 2 inches.

Q. Please tell the jury if it is customary to find places
in mines where the water is up to the ball of the rail?
A.

No, sir.

Q. When a man gets to a pool of water in these, mines
how is he supposed to get by?
A. He woxild get by the best way he could.
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Q.* Is it up to the miner to select the different ways of
passing it whether it is more dangerous or not?
A.

The chances are that he will not consider it.

Q. Would the differences in the horse power of a pump
affect the danger when a man comes in contact with a live
wire?

A.

Not materially.

Q. What effect would a wire carrying 550 volts have on
a man if he would take hold of it?
A. It would kill him.

Q. Do you think that it is possible for a pump man or
any other man to take hold of a wire carrying that much volt
age with his bare hand without cutting off the wire and hook
it together without receiving a severe shock?
[1961

A.

No, sir, I do not.
Re-Direct Examination.

By Mr. Morton:

Q. Mr. Nuckols was asking you about taking a wire and

hooking it together, you could do that if the current was off,
couldn't you?
A. Yes, sir.
Q. What is the width of the ball of a 20-lb. steel rail?

A. Not over 1 1-4 inches, I can verify it.
G-. Give it to us exactly?
A. 1 11-32 and height 2 5-8 inches.
[197]

GEORGE KILGORE.

George Kilgore, sworn, testified:
Direct Examination.

By Mr. Parker:

Q. Mr. Kilgore, please give us your age, residence and
occupation?

A. I am 56, live at Appalachia and am a mine foreman,
and general mine work for the last 21 years.

Q. Mr. Kilgore, what field have you been acting and
had experience as a mine foreman and in mine work.

A. V. I. C. and Stonega people.

:
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Q. Is the V. I. C. the Virginia Iron, Coal & Coke Co.!
A.

Yes, sir.
Q. What operations have you been engaged at?
A. At Keokee, Inman and Linden, Arno, had charge of
Rhoda once or twice, Osaka, Imboden and Pardee.
Q. All of that 25 years' experience has been in the
Southwest Virginia fields?
A. Yes, sir.

Q.
of work
A.
Q.
A.

Mr. Kilgore, have you been engaged in other kinds
except mine foreman, if so, what?
What, inside that 25 years?
Before you became a mine foreman?
I was a coal digger for 3 or 4 yrs., trackman, timber-

man and slate man.

Q, About how long did you work in the Linden and In
man mines of the Virginia Iron, Coal & Coke Co.?
[198]

A.
Q.

About eight years.
Mr. Kilgore, what was the custom, say about
April, 1922, in these various mines with reference to

running feed wires carrying a voltage of 550 volts in an en
try where mule haulage was used and also men traveled for
a distance of from 1,000 to 1,500 or 2,000 feet beyond the end
of the trolley wire?
A. I never had that experience; I never carried it that
far; I carried it a short distance and then I would run my
trolley wire on up there.
Q. Do I understand that it is not customary to extend a
feed wire as much as 1,500 feet up an entry where mule haul

age is used and carrying as much as 550 volts and the entry
being used for passage-way for men going to and from work?
A.
Q.

Never was under my bossing.
Why?

A.

It is not safe.

Q. Please explain why it is not safe?
A. You take a naked wire on mule haulage and it would
be "dangerous of getting mules into it.
Q. Would it be dangerous for anything other than
mules?

A. I would not think it would be safe for anything;
they would be liable to come into contact with it.
Q. What is the longest distance you have ever seen or
heard of a wire being strung along an entry carrying as much
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as 550 volts?

A, I don't think I ever saw it over 300 or 400 feet.

[199]

Q. Assume you have an entry 8 or 9 feet wide and

about 61 inches high and want to extend your wire up
that entry for 1,500 or 2,000 feet and one side was solid and

on the other rooms turned off at intervals of 50 feet and you
wanted to extend your feed wire up that entry for a distance

of from 1,500 to 2,000 feet from the end of your trolley wire
and wanted to use cutting machines and pumps on that wire,
what would be the usual custom to carry that current up that
entry?

A. In all my experience of bossing when we wanted to
run a pump we put the wire up the air course where no one

traveled and we extended it on the roof for the machines and
bonded the rails for the return.

Q. Mr. Kilgore, assume that you have a local water con

dition in your mine near a room neck the entry being about
9 feet wide and the water extending from the bottom up to
about the top of the rail and between the ties about 8 or 12

inches deep with gob on either side and water extending into
the mouth of the room neck, how would you take care of that?
A. I would fill it in or bridge it.

Q. Is it customary for men to attempt to walk twentypound steel rails ?

A. I don't think it would be unless there was something

in their way.
Q. What is the danger of that?

[2001

A, You might slip and fall and kill yourself.
Q. Mr. Kilgore, you spoke of something about con

necting a pump to bare wire, where was that wire hung?
A.

Generally down the air course.

Q. As Timderstand you, it was not put in an entry used
as a passway for men going to and from their work?
A. No, sir.

0. Have you had anv experience of running a bare wire

for machine Durposes and also for a pump up an entry at all?
A. As I said, I run one some 400 feet and then we used

insulated wire.

Q. Mr. Kilgore, have you noticed any difference in the
methods of companies in wiring their mines?
A. Pome have different systems.

Q. Wliat was the custom at Tnman and Linden while vou
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were in charge, of extending wire up an entry for a distance
of from 1,500 to 2,00JD feet?

A. Well, when I was with them electricity was not very
much in use and I could not say.
Q. Did you ever have any experience in 9 L No. 3 Lin
den?

A.

No, for they was not in that far.

Q. Mr. Kilgore, what would he your practice if you
[201] were going to run a wire in an entry was to be used as
mule haulage and also as a passway for men going to
and from work 1,500 to 2,000 feet with one side solid and the
other side with rooms and the height of which is about 61

inches, what would be your practice of putting a wire there
carrying as much as 550 volts and used for cutting machines
and also for running pumps?
A.

I would put it in the roof.

Q. Mr. Kilgore, when you do string uninsulated wire on
the rib, about how far would you put your positive wire be
low the roof?

A. Well, I believe if I was putting.it up I would put it
up something like 4 to 6 inches from the roof.

Q. Is that the usual and customary way of putting it
up?

A.

Yes, sir.

Q. Mr. Kilgore, when the wire is suspended from the
roof about how far, that is, what is the distance between the
roof and the wire?
A. From 4 to 6 inches.

Cross Examination.

By Mr. Nuckols:

Q. Mr. Kilgore, in attaching a wire to the rib, you would
have to bore a hole back in the rib coal, would you not?
[202]
A. You could bore a hole in the top.
Q. To bore that hole you would have to use an au
ger, would you not?
A. Yes, sir.
Q. You could get that close to the coal?

A. You could attach a ratchet and get up against the
coal.

Q. Wlien was it that you worked for the Virginia Iron,
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Coal & Coke Co. at Linden; do yon remember the year&?
A.

No, sir, I do not.

Q. Did they have cutting machines* at that tim6?
A.

No, sir.

Q. Which of the Stonega mines use mule haulage if'you
know?

A. They use some in all of them.
Q. What mine uses it now?
A.

I do not know.

,Q. When you were at Arno did they use mule.haulage?
A.

Yes, sir.

Q. Were cutting machines used on these mule haulage
entries?
A. Not at Arno.

Q. When was it that you were at Arno if you can re
call?

[203]

A. I opened that plant.

Q. In what of the Stonega mines were you employ
ed that
A.
Q.
A.
Q.

used cutting machines ?
Osaka, Rhoda and Stonega.
Was motor haulage used in those mines?
Some places.
If I understand you correctly, in none of those mines

was mule haulage extended more than 300 or 400 feet beyond
the end of the trolley wire?
A. Yes, sir, about that.

Q. From the standpoint of a man walking along the en
try, Mr. Kilgore, in your opinion would it be safer to have a
trolley wire strung to the roof or to have a machine --wire
sAvuTig 12 inches below the roof on the rib on the close side of
the track?

A.

At times when he would fall it would.be safer in the

roof.

Q. If the naked wire is strung along the roof is it closer
to your head than it would be if it -was hung on"the fib on the
close side 12 inches from the roof.

A.

Yes, sir.

Q. You were asked about the danger bf a man slipping
if he were to: undertake to"walk a twentypound steel rail, any
body wou^d laiow of that danger, ivould he not?
A.

[204]

I would think so.

Q. You were talking about a wire carrying current

I
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to a pump at Arno being strung up the airway, if you
wanted to use a machine on that wire you could not string it
up the airway, could you?
. A. No, sir.
Re-Direct Examination.

By Mr. Parker:

Q. In response to Mr. Nuckols you said something
about a ratchet, how close can you get to the roof by using a
ratchet f

A.

Bight up against, it.
Re-Cross Examination.

By Mr. Nuckols:
Q. In any of the mines you have been engaged do they
or not have these ratchets?
A. Most of them.

Re-Direct Examination.

By Mr. Parker:
Q. Is it the usual or customary way to run pumps from
the same"wire that a cutting machine is used?
A.

Sometimes it is.

GEORGE SNODGRASS.
ri

George SnbdgraRS, sworn, testified:
Direct Examination.

By Mr. ParJkea':
'Q. Mr. Snodgrass, what is your age, residence and
business ?

A. I will be 44 in next month, :am a mine foreman
[2051 and live at Osaka.
Q. By what company are you now engagfed?

A. Stonega Coke & Coal Co.
Q. How long have you been engaged in the coal mining
business, Mr. Snodgrass?
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A.
20 years.

I have been workmg in the coal mines a little over
'

Q. What coal fields have you had your experience in?
A. All around through Virginia and West Virginia and
some in Kentucky.

Q. What operations have you been employed at in Wise^
County?
A. Imboden, Inman, Linden, Stonega and Osaka.

Q. Where have you been employed in Lee county?
A.

Keokee.

Q. xl believe Inman and Linden are owned and operated
by the Virginia Iron, Coal & Coke Co.
A. Yes, sir.
Q. The others were owned by the Stonega Coke & Coal
Co.?

A. . Yes, sir, at that time.

Q. Did you hold any position with the Virginia Iron,
Coal & Coke Co., at Inman and Linden, and if so what?
A. I was mine foreman for them people 4 1-2 or 5 years.
Q. When was the last time you worked for them?
[206] A. I believe along about the first of December,
1918.

Q. Do you remember anything about 9j left entry of
Linden No. 3 mines?

A.

I don't remember much about it.

Q. Mr. Snodgrass, what is the usual method or what is

the customary method in these Wise County coal fields where
you want to carry current which carries a voltage of 550 for

the purpose of running cutting machines and you also have
a pump on that entrj' and mule haulage is used and the entry
is used by the men as a passway in going to and from their
work, one side of the entry is solid and the other side has

rooms turned off on 50-foot centers and width of the entry is
about 9 feet and the height is about 51 inches and you wanted
to carry that current for a distance of from 1,500 to 2,000 feet
on up the entry from the end of the trolley wire, what,method
of wiring is used and established?

A. I would put the wire on the top where I used the cut
ting machines.
Q. Why?
A. To keep the mules out.

Q. Where would that wire be strung?
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A. About 12 inches from the rib on the close side; we
do not put wire across the room necks.
Q. Is that mre on the rib or the roof?
[207]

A.

All on the rib.

Q.

About how far does it extend down from the

roof?

A.

I expect four to five inches.
Q. Mr. Snodgrass, do you know of any of these mines
in which you have worked that use a naked wire strung along
the rib of an entry on which mule haulage is used and which
the men use as a passway in going to and from their work
carrying a voltage of 550 volts ?
A. I don't know of any.
Q. Is it customary to do that?
A.

If it is I never saw it done.

Q. Would there be any danger to men?
A. It is dangerous to anything getting close to it.
Q. What is the greatest distance, Mr. Snodgrass, that
you have ever seen a wire carried along the rib of the coal to
carry power to cutting machines and a pump and this wire
carrying 550 volts and is a naked wire, this entry being used
for mule haulage and also for a passway for men going to
and from work?

A. Our voltage is 250, if we had wire strung 2,000 feet
the current is off during the day.
Q. liave you ever known current being used on any dis
tance as much as 1,500 to 2,000 feet on naked wire where the
entry is used for mule haulage and also used by the
[208] men as a passway in going to and froin their work?
A. Not on mule haulage.
Q. What is the usual and customary way. in this field,
say, that you have a local water condition and that condition
extends across the entry towards the room neck and is four
or five feet wide and from 6 to 8 inches in depth, how would
you handle that condition so that the men could pass it with
out getting' wet!
A. Sometimes you would shoot the top and fill in.
Q. Would you ever bridge it?
A. I have, seen some bridging done.

Q. When you have that condition how would the men
walk in getting past this water?
A. They walk the rail in some places.

•
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Q. Is there any danger where a man under those condi
tions walks the rail where the wire is carrying 550 volts?
A.

Yes, sir.
Cross Examination.

By Mr. Nuckols:

Q. 550 volts would be pretty apt to kill a man, would
it not?

A.

Not at all times.

Q. If a wire is strung in the roof it is closer to a man
than it would be if it was hung on the rib not more than 12
inches from the roof, would it not?

[209]

A. It is according to the width of the entry.
Q. You say that you worked in the Linden mines

until 1918?

A.

Yes, sir.
Q. Was there mule haulage in the Linden mines at that

time?

A. It was about all mule haulage.
Q. You had very few cutting machines?
A.

I think just one.

Q. You spoke of working at Osaka, is that the Stonega
mines known as Arno?

A.
Q.
A.

No, sir.
You were mine foreman at Osaka?
Yes, sir.

Q. Did you have any mule haulage there?

A. Yes, sir,' we worked eight mules, 6 on one entry and
2 on the other.

Q. How far in advance of your trolley lines were these
entries driven on which you used mule haulage?
A.

About 2,000 feet from the main line.

Q. Do you mean 2,000 feet from the trolley wire?
A. We had trolley wire up to the working place?

Q. If thp trolley wire went up to the head of the entry
what occasion did yon have to w;ork mules?
[2101 A. We did not have the motors to work.

0. This trollev wire then was just strung along
where the mules worked?

A.

Yes, sir.
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Q.
A.
Q.
cept for
A.
Q.
A.
Q.
A.

Were there any pumps on that line?
No, sir.
There was no occasion to keep your current on ex
the machines that did the cutting at night?
No, sir.
Are you familiar with the Arno mine?
No, sir.
What other mine do you know anything about?
I worked at Imboden some.

Q. Did they have mule haulage?
A. They used mule haulage altogether?
Q. Did they have any cutting machines?
A. They did the last time I was there.
Q. Do you know anything about what arrangements
were made to get cutting machines in the entries where the
mule haulage was used?
A. No, sir.
Q. You spoke of this 2,000 feet entry that had no motor
haulage on it at the Osaka mines?
A. Yes, sir.
[211] . Q. Was there any pumps on this line?

A. No, sir.
Q. It frequently happens in these Wise County mines
that the water conditions are such that you have to install
pumps, does it not?
A. Yes, sir, at some mines.
Q. Suppose that on this 2,000 feet of entry in the Osaka
mine there was at a point about 1,000 feet up the entry where
you had to use an electric pump how would you get the cur
rent to the pump?
. A. I would have to take it up on a wire.

Q. Could you use trolley wire in an entry for that pur
pose?
A.

I could do it.

Q. Let's suppose this case; suppose 3'^ou had no trolley
Avire in tho roof up that entry and you were confronted with

the proposition as to how to got current up that entry to a
pump, say 1,000 feet up the entry, how would you place your
wire?

A.

T would put the wire up and would have to find some

way to keep it away from the mules,
Q. Would a trolley wire in the roof he safer than a ma-
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chine wire on the rib 12 inches from the roof and 9 inches

from the rib if your entry was only 61 inches high?
A. Yes, sir, bnt it is down where the men would get
[212] into it.
Re-I>irect Examination.

By Mr. Parker:

Q. Assume the case of a pump which is from 1,000 to
1,500 feet or more from the end of the trolley wire, where
would you run your naked wire to operate that pump?
A. It is according to the conditions; if I could get it up
the air course I would put it in there.
Q.

If you had to run it where mules and men were t

eling some distance and the wire carried a voltage of 550
volts would you run that naked wire for the purpose of using
cutting machines on the same line?

A. I would not put it where the mules go because mules
are crazy.

Q. You cut your coal at night, do you not?
A. Yes, sir, we do.
Q. Is that the usual custom in the mines in this field?
A. Yes, sir, I think it is.

The plaintiff ofered in evidence the mortality tables
showing that a man 36 years old under ordinary circum
stances would have lived 31 and 7-100 years longer.
Mr. Parker: We rest.

The following evidence was offered in behalf of the de
fendant in this case.

[2131

A. G. LUCAS.

A. G. Lucas, sworn, testified:
Direct Examination.

By Mr. Nuckols:

0. Wbat is vonr age, Mr. Lucas?
A.

69.

Q. 'What position, if any, do you hold with the State of
Virginia?

W7

A.
Q.
A.
Q.
mining

Mine inspector.
How long have you been mine inspector?
11 years.
What experience did you have, if any, in the coal
business prior to the time you became State mine in

spector?

A.

Mine foreman, assistant mine foreman, fire boss and

miner?

Q. Over what period of time would you say that your
experience in various branches of mining extended?
A. About 40 years.
Q. As State mine inspector have you any duties in con
nection with the operation of coal mines in Southwest Vir
ginia.
A. Nothing only to look after the safety part.
Q. That is the kind of work you have been doing for 11
years?

A.

Yes, sir.

Q. Mr. Lucas, if your experience and knowledge
[214] enables you to do so, please tell the jury how you would
get electric power or current up an entry under the
conditions which I will set out and for the purpose which I
will state; Assume you had an entry in a coal mine the height
being 61 in. above the track rail, the width of the entry being
approximately 9 feet, the end of the trolley wire being ap
proximately 1,000 feet from the head of the entry and ap
proximately half way up this entry it was necessary to oper
ate an electric pump and you desire to get the current up that
entry to the pump, also wanted to operate cutting machines
on this entry and mule haulage is used, what would be the ap
proved way or customary way of getting current for the op
eration of your pump and machines ?

A. T would carry it on wires fastened up the side of the
entry on insulated hangers projecting from the rib.
Q. That is the practice iii th's field?
A. Yes, sir.
Q. Tell the jury whether or not in your opinion a wire
strung in the rib as I have outlined woiild be any more dan
gerous than a wire overhead?
A. From my observations I would rather have it on the
side.

Q. Are you familiar with 9 left entry of No. 3 Linden

\

^
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mine of tlie Virginia Iron, Coal & Coke Co.?
A. I have been through there.
Q. In the course of your inspections?
A. Yes, sir.
Q. Have you been over that portion of the mines be
yond the end of the trolley line?

[215]

A.

I have been all over it.

Q. Tell the jury whether or not that wire on the rib
there is put up in the proper way?
A. Yes, sir.

Q. I will ask you whether or not it is approved prac
tice?

A. Yes, sir.
Q. Do you very often come in contact with these wet
or damp places along the bottom of coal mines in this field?
A. Yes, sir.
Q. Do you find them where the water is as much as a
foot deep or up to the ball of the rail?

A. I don't remember anywhere the water is a foot deep;
I might have seen it where the water was up to the ball of the
rail.

Q. Was that condition that you might have seen unusual
in a coal mine?

A.

No, sir.
Crohis Examination.

By Mr. Vicars:

Q. You have not done any mining for the last 6
[216] years?

A. No, I have not done any mining for the last 12
or 13 years.

Q. The last work that you done ,did you do any work in
the coal fields of Southwest Virginia.
A.

No, sir.

Q. You say you look after the safety of mines?
A.

Yes, sir.

Q. When is the coal usually cut with mining machines in
the coal fields of Southwest Virginia?
A. The majority at night.
Q.

Why is that?

A. I could not give you the reason.

f
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Q. The miner usually works in the day, does he not?
A. Yes, sir.
Q. Do they cut the coal before you go inf
A. Yes, sir.
Q. And for that reason they cut the coal at night?
A. Yes, sir.
Q. Now do you know of any place where the wire is car
ried along the rib on an entry as outlined by Mr. Nuckols and

the entry used as a passway for men?
A. Yes, sir,
Q. Where.
A. Pocahontas and Arno mines of the Stonega Co.
Q. What entry of the Amo mines?
A. I don't remember the name of the entry.
[217]
Q. I want to know the place at the Arno mines
where you saw this and the distance?
A. I don't know the place, it is carried over a distance
of about 2,000 feet where mule haulage is used.
Q. I am talking about a wire where the current is kept
on at all times?

A.
Q.
No. 3 in
A.
Q.
A.

I don't remember any at present.
Do you know of one in any other mines than Linden
Wise or Lee county?
I could not tell you.
Do you know of one over a 1,000 feet?
I don't knbw.

Q. You are looking after the safety of men and you have
never noticed anything of that kind?
A. No, sir.
Q. Do you know of any place where the wire is strung
as it is in this mine?
A. I don't remember.

Q.

Then, you do not know anything about the custom

of mines?

A.

Not on the wire proposition.

Q. Would riot it be better to put your wire up the air
way to this pump and cut the current off the machine wire
during the day when the men are at work?
A. Yes, sir, it could be done.

[218]

Q. Did you ever see any Avire hung along the rib of
the coal for a distance of 3,000 feet?

•

A.

I don't remember.

"
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Q. Which is the safer, a wire in the roof or a wire on the
rib 12 inches from the roof and 9 inches from the rib?
A.

I believe the wire on the rib.

Q. Is any protection required for this wire on the rib
where it is less than 6 feet 6 inches?

A.

No, sir.

Q. Suppose a man will slip and fall, which wire is he
more liablato come in contact with?
A. The wire overhead.

Q.
A.
Q.
A.

"Why?
When he falls he will try to catch.
How are these wet places remedied?
You can bridge them or fill in?

Q. Suppose a man is walking- down one of these muddy
places and tries to walk a rail to keep out of the water, is he
more apt to slip and fall than he would be if he had been

walking in a dry place?
A.

Yes, sir.

[219]

CHARLES HARBIN.

Charles Harbin, sworn, testified:.
By Mr. Nuckols:

Q. How old are vou, Mr. Harbin?
A.

29.

Q. What is your occupation?
A.

Boss driver.

Q. For what company and in what mines?

A. Virginia Iron, Coal & Coke Company, No. 2 Linden.
Q. Were you in the employ of the Virginia Iron, Coal
& Coke Company in April, 1922, when Mr. J. C. Perkev was
killed?

A.

Yes, sir.

Q. What mine were you worldng in at that time?
A.

No. 3 Linden.

Q. What were you doing then ?
A. Driving.

Q. Wliat was the nature of the work that you were do
ing in that mine at that time?

A. .Tnst cleaning up.

Q. Had you had any part in the cleaning up of that en-
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I

try?

A. Yes, sir.
Q. What sort of work were you doing?
A, Cleaning up slate and setting timbers.
Q. What were you hauling?
A.

Q.
prior to
A.
Q.

Cars of slate.

What was the kind of work that was being carried on
the time Mr. Perkey was killed?
Cleaning up the mines.
Do you remember how long the cleaning up had been

carried on at that time?

A.

No, sir, I don't—something like 30 days.
Q. Do you recollect how far up the entry from the
[220] side track where the trolley wire stopped, you had
gone with this work?
A. To No. 19 room, in the second panel.
Q. Was that as far as the pump, or beyond the pump?
A. Was beyond the pump.
Q. What sort of shape did you leave this trackway in.
A.

Clean.

Q.
A.

Exactly what do you mean by clean?
We had cleaned it up and taken all the slate out of

the entry.

Q. Do you know where Perkey was killed?
A. Yes, sir.

Q. With reference to that place, what was the condi
tion of the walkway on the left hand side of the track as you
go in?
A. It was as good as any ordinary walkway and there,
was a little water up to the rail.
Q. Do you mean up to the ball of the rail?
A. No, just up to the top of the ties.

Q. Was the water standing over that walkway?
A. It would be if it was on the right hand side going in.
Q. I mean on the outside of that left hand rail, going
in?

A.

No, sir.

Q. With reference to between the rails, was there any
water there?

A.
Q.
track?

Just a little, there was not very much.
Was the water at that point between the ti«s and the
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A.
Q.

Yes, sir.
Did that water come over the ties or not?
A.

[221]

^

On which side.

Q. On the right hand side going in.
A.

I do not remember. •

Q. Do you remember whether there was any water on
the outside of the right hand side going in?
A.

I do not.

Q. In driving your cars of slate out and bringing in the
empty cars, did you pass that point of the entry where Mr.
Perkey was killed?
A. Yes, sir.
Q. How many times a day?
A.

About 12 or 15 times.

Q. How many days were you in there before this?
A. Something like thirty.

Q. Did you continue to work in that entry after Mr. Per
key was killed?
A. No, sir.

Q. Do you know whether the wire in that entry is lo
cated on the rib?

A.

Yes, sir.

Q. Tell the jury whether or not you had seen that wire
prior to
A.
Q.
A.

Perkey's death?
I had seen the wire there a number of times.
How long before Perkey was killed?
Something like an hour and a half or two hours.

Q. Did you notice these wires in going in that morning?
A.

Yes, sir.

Q. Had you gone in that entry and come out?
A.

Yes, sir.

Q. Mr. Harbin, in the course of your work, did you at
[222] any time walk by this place?
A. Yes, sir.

Q. Where did you walk at this particular point?
A.

On the left hand side, going in.

Q. With reference to the left hand rail, where did you
walk?

A.

Walked on the outside.

Q. If you had undertaken to walk in between the tracks,
would you have gotten in the water?
A. I could have gone through the water.
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Q. I say, if you had walked on the ties, or between the
rails in passing that point, whether or not you would have
gotten in the water?
A. No, sir.
Q. Where were you when Mr. Perkey came in contact
with the wire ?
A. At the side track.

Q.

Down where the trollej'^ wire ends ?

A.

Yes, sir.

Q. What first called your attention to the accident?
A.

Q.
to you?
A.
Q.
A.

Leonard Hall told me.

Did you notice anything up the track before he came

I noticed a man coming as I was going in.
What was his name?
Mr. Perkey and the other two fellows.

Q. Now what was it you saw about these men?
A.

I seen the lights.

Q. Did you notice any trouble -with those lights—^noth
ing attracted your attention to the trouble until Hall
[223] came down there?
A. No, sir.

Q. State whether or not you saw Pete Bolinski around
that side track?

A. Yes, sir—^he come with Leonard Hall.
Q. What did you do after Hall told you somebody was
in the wire.

A. I grabbed a tie to knock the wire loose.
Q. How long were you in getting, the tie?
A.

About one minute.

Q. How far did you have to go to get the tie?
A.

About two steps.

Q. How many licks did you hit the wire ?
A.

I didn't hit it any, but Leonard Hall knocked it off.

Q. From what did he knock it loose ?
A.

From the trolley wire.
Q. What did you do?
A. I run back up there.
Q. When you got up there what did you find?

. A.

Found the man dead.

Q.

Where was his body lying?

A.

In the middle of the track.
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Q. Do you know where those wire hangers are with ref
erence to No. 11 room?

A.

Yes, sir.

Q. "With reference to those hangers, where was the body
of Mr. Perkey?

A. About 12 or 15 feet up the entry.
Q. With reference to the track rail, where was Per[224] key's body lying?
A.

It was close to the rail.

Q. With reference to this water in the track between
the ties?

A.

Was in the water.

Q. Could you tell when you got there whether or not
he was dead?

A.

Did nqt know until we took hold of him.

Q. Who took the body out of the water ?
A. Me, Pete Bolinski and Leonard Hall. Pat Gardner
was there.

Q. Where did you place the body?
A.
Q.

In the mouth of No. 11 room.
Did Bolinski seem to be excited?

A.

Yes, sir, he seemed to be.

Q. What about his condition showed that he was ex
cited?

A.

I never paid much attention.

Q. Tell the jury, if you know, what made you think he
was excited.

A. He did not know how to take a hold of anything.
Q. Anything about his actions at the side track that in
dicated that he was excited.

A. He was just talking and hollering around there.
Q. Did you notice whether or not the wire was in two
at that place?
A.

The wire was down.

Q. Did you notice whether the ends were in the hangers
or not ?

[2251
A.

A.

The wire was on the track.

Q. Mr. Harbin, how long have you been engaged in

coal mining?
About 15 years.

Q. Tell the jury whether it is usual or unusual to find
in these coal mines these damp or wet places?
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A. You •wiir usually find them in all mines.

Q. How did the condition of this track or this place
compare with the condition of mine tracks ordinarily found
in coal mines in this field?

A. All the work I have done has been for the Virginia
Iron, Ooal •& 'Coke Company.
Cross Examination.

By Mr. Parker:
Q. Where are you now engaged?

A. At Linden by the same company.
Q. What work do you do?
A.

Boss driver.

Q.

What is boss driver?

A.

Looks after the other drivers.

Q. You get them started and see that they come in?
A.

Yes, sir.

Q. Where is the most of your time spent—inside or out?
A.

Inside.

Q. At the "time of the accident, you were a driver in No.
3 Linden mine, if I understood you <Jorrectly?
A.

Yes, sir.

Q. Had there been any cutting machines tjperated in
that entry at that time ?
A. No, sir.

[226]

Q. You quit this entry right after Perkey's death?

A. Yes, sir.
Q. Were you back in there after that?
A.

I was in there several times.

Q.
A.

When, -with reference to this accident?
E-ight after that.

Q. Why did you not keep on cleaning up slate?
A. I Parted in loading coal.
Q. You saw Gardner there shortly after the occur
rence ?

A. Yes, sir.
Q. He was not excited ?
A. No, sir.
Q. He was cool, was he?
A. Yes, sir.
Q. When you knocked at this wire, it did not come loose
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but Hall knocked it loose—why did you not turn off the
switch?
A. There was no switch there.

Q. How far would you have to go to get to a switch?
A.

I don't know.

Q. Is that the only way you had of getting this wire
loose?

A. Yes, sir.
Q. Was that customary and usual in that mine?
A.

There had been a switch there.

Q. How long before this accident?
A.

I don't know exactly.
Q. Had there been any there during those 30 days that
you had been cleaning up?
A. No, sir.
Q. How long before that do you remember having
,[227] seen a switch there?
A.

There was an old switch there.

Q. Theit was back in 1921, was it not?
A.

I don't know.

Q. How were those wires connected together?
A. Just wraped around each other.
Q. Just like a string around a pencil?
A. Yes, sir.
Q. From the point that you were, down about the side
track, you conld see the light on some one coming down the
track?

A.

Q.
A.
Q.

Yes, sir.
Could you tell where they were walking?
Seemed to be coming down 9 left.
Could you tell whether they were on the track or on

the side of it?

A.

No, sir.

Q. Mr. Harbin, how long had they been using a pump
on these wires?

A. I don't know how long.
Q. About how many days?
A. I don't know exactly.

Q. You had been engaged in there about 30 days, had
you not?

A. Yes, but they had not been running the pump all that
time.
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Q.

How many days had they been running that pump?

A.

Something like 15 days.

Q.

Were these the old wires that were

1921?
A.

[228]
A.
there.

Q.

used

Yes, sir, in some places they were.
Q. Were they on the same hangers?
A. I don't Imow about the same hangers.
Q. Had they just been repaired?
I don't know nothing about that, only it

back in

was

up

Were the wires in the. same place as they were in

1921?
A.

The wires were in about the same place.
When
they first started to clean up these mines, did
Q-

you go to work from the first?
A. Yes, sir.

Q. Did you see the electricians putting up any wires in
this entry?
A. Ko, sir.

Q. All the wires that you saw there had been there in
1921, had they not?
A. They come in and fixed it up.
Q. Did they extend it beyond the pump?

A. They just run it to the cross cut to get to the pump.
Q. Was the wire on the rib when you first went in?
A.

Yes, sir.

Q. What part of the entry did you first begin hauling
from?

A.

Somewhere along about 9 room.

Q. There was a good deal of gob on this right hand side
going in, was there not?

A. Yes, sir, there was a right smart.
Q. And extended from the ties towards the ribs, did it
not ?

A. Yes, sir.
Q. And the natural slope would have been from the rib
back into the track, would it not?

A.
[229]
A.

Yes, the water went that way.
Which side?
Right hand side, going in.
Was the gob cleaned over to the rib?

Q.
A.
Q.

Tt was clean to the rib.

1«&

Q. Was (the water as much as from ^ to 12 inches deep
or up to the ball of the rail?
A. No, sir.
Q. Mr. Harbin, were these two rails at abont the point
of the accident practically on the level.
A, They sloped a little to the right hand side going in.
Q. The right hand rail was slightly lower than the left
hand rail then, was it?
A. Yes, sir.
Q. About how long a distance did this continue?
A. About 10 or 15 feet ^rom the mouth of the room up
about 20 feet.

Q. Was there any water on the right hand side of the
triElck as you went in?
A. Yes, sir, a little.

Q. About how deep was it?
A.

Q.
A.
Q.
A.
Q.
the left
A.

I don't know.

Did it have the ties covered?
It might have been on the right hand side.
About how deep was it on the left hand side?
There wasn't any water there.
How far did it extend beyond the ends of the ties on
hand side, going in?
About 3 or 4 feet.

Q. Was it muddy in that place for that 3 or 4 feet?
A. Yes, sir.
Q. About how deep was that mudi
A. About an inch. There was not very much mud 13iBre,
Q. The gob was up above the ties, was it not ?
A. Yes, sir.

[230]

Q. The gob came up to about the end of the ties, did it
not?

A.

Yes", sir.

Q. That ground was just a little damp?
A.

Yes, sir.

Q. Really it was not muddy, was it?
A. It was pretty damp, but it was not muddy.

0: TTow about the room neck, was that pretty dry?
A. .Yes, sir.

Q. You have seen this map, have you not? (Shows map
to witness.)
A. No, sir.
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Q. This place along here represents No. 11 room, and
this is going up and down. Now, where do yon say that it
was dry?
A. It was dry from up here about No. 11 room into No.
11 room neck. (This question was answered by witness with
the use of the blue print filed in the evidence of Mr. W. A.
Eose, hereinafter referred to and identified.)
Q. It was perfectly dry between the point I have mark
ed with a lead pencil *'C" to the point I have marked on here
A.

It was kinder damp but there was no mud there.

Q. Over on this right hand side going in, was there any
mud?

A.

Yes, sir.

Q. And that went clear up against the rib of the coal,
did it not?
A.

[231]

I don't know.

Q.- How much gob was there there?
A. I don't know. It just sloped down to the track.

Q. If it sloped, there could not very much water stand
on it?

A.

No, sir.

(All of the above questions pertaining to room neck aiid
water on track, were answered by the witness with the use of
the blue print filed in the evidence of Mr. W. A. Rose.)

Q. Mr. Harbin, about how far were those ties apart at
the point of this accident?
A. Something like 15 inches.
Q. Were they as close together as the ties used on mo
tor haulage?
A.

I never noticed them.

Q. Mr. Perkey was found lying in the track and be
tween the rails—^what direction was his head in?A. Down the entry,

Q. Which rail, as you go down the entiy, would his
head have been nearer to?

A.

Left hand rail, going down.

Q. Mr. Harbin, did yon pick up his cap?
A.

No, sir.

Q. Who picked up his lamp?
A.

Leonard Hall.

Q. Did you see it before it was picked up?

r

17C

A.

I seen it afterwards.

Q. As I understand you, this water did not cover the
ties?

A. No, sir, it might have covered one or two of
[232] them close to the right hand side going in.
Q. This man's body was lying near the right hand
rail going in, was it not?
A.

Yes, sir.

Q. How much did the water lack of coming up to top
of ties on the right hand side, going in?
A. I don't know—never paid much attention.^
Q. You helped to carry this man's body in the room, did
you not?
A. Yes, sir.

Q. Was he pretty wet?
A. No, sir.

Q. There was no way of his getting much water on him,
was there?
A. Not much.

Q. Of course you laid him in a dry place?
A.

Q.
A.
Q.
A.
. Q.
A.

Yes, sir.

Did you notice him being wet?
Yes, sir—^his clothes were kinder wet.
Which side of them?
Along this way. (Indicating left side.)
Which side was that?
Left side.

Q. Did you notice that this power wire had been broken
and looped together at the point of the accident?
A.

No, sir, it was not in that shape.

Q. No such thing as that had occurred.
A.
[233]
A.

No, sir.

Q. This wire had been repaired in this entry?
A. Yes, sir.
Q. 'How long before this accident?
It- had been several days—I don't know exactly.

Q. Between that time and the time Mr. Perkey was
killed, had you had occasion to examine these wires?
A. I just noticed it as I went along.
Q. Did you examine the wire between that time and-the
time of the accident?

A.

No, sir.

.

.

.

...
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Re-Direct Examination.

By Mr. Nnckols:

Q. Do you know whether these electricians fastened
this wire along the rib from the end of the wire to the pump?
A. Yes, sir, and they straightened it up.
Q. Mr. Parker was asking you about the condition .of
this water in the left hand side, going in, from the room neck
up to a point he marked ''C" beyond the room mouth; what
was the condition of this track and walkway up to that point?
A.

In good condition.

Q. On direcif examination, you spoke of some places
where it was muddy; was there any water along these places?
A. It was sorter muddy, right along there.
Q. When you say along in there I notice you place your

pencil a few feet beyond the mouth of room No. 11; is that
the point you mean was muddy?
A. Yes, sir—^it was kind of damp, it was not so wet.
Q. How far up this way, did that damp condition con
tinue?

A.
[234]

Something like 15 or 20 feet.

(Witness answered the foregoing questions with the
aid of the map filed with the evidence of W. A. Rose.)

Q. You spoke of running a speedy motor up to the
point; what is that?
A.

That is a little motor.

Q. How did you run that motor up there?
A.

[235]

Over the machine wire.

C. A. GARDNER.
f

C. A. Grardner, sworn, testified:
Direct Examination.

By Mr.
Q.
A.
Q.
A.

Nuckols ;
How old are you?
Seventy-two the 10th of May.
Where do you live?
I am at Coalwood, Ky.

Q. Do you work in the coal mines there?

•
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A.

'

Yes, sir.

Q. Did you ever work in the mines of the Virginia Iron,
Coal & Coke Company?
A.

No, sir.

Q. How long have you been engaged in the business of
mining?
A. Thirteen years, altogether.
Q. How much experience have you had in coal mining,
altogether?
A. Never done anything but load coal, and lay track
sometimes.

Q. You know the location of the Virginia Iron, Coal &
Coke Company's mine at Linden?
A.

I was in there once.

Q. What occasioned you to go there that time?
A. I went in there to get a job.
Q. Do you recollect any one else being in the mines with
you?

A. Yes, sir, three of us in particular, two with me.
•Q. Who were those two?
A. Pete Bolirisky and Joe Perkey.

Q. Had you Imown Mr. Perkey and Mr. Bolinsky before
[236] that day?
A. I had known Mr. Bolinslcy ever since I had been
there, but Mr. Perkey—I could not remember him. He said

he had known me. He said he had seen me several times, and
said: "I know you, Pat," and went

on

talkiag. I turned

around and asked Pete who he was and he said: "Joe Per

key." I did not remember ever seeing him.
Q. Do you remember how many foremen went in with
you?
A.

Three, I think—^maybe two.
Q. Did you have a mine lamp?
A. No, sir, I did not intend to go in.
Q. What, if anything, was said between you and Mr.

Perkey in regard to you not having a mine lamp?
A. He said,''Are you going in?" I says;''No, I have
got no lamp," and he says: "You can go in, Pete and I have
got a lamp and will go in together." And I went in with
them.

Q. Do you recollect a trap-door at the mouth of turn
ing off the entry?
A. Yes, sir, we went through the trap-door.
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Q. Do you know the number ,of that entry?
No, sir!
. Q. Do you recollect whether or not anybody said any
thing?
A. Y^s, sir, one of the foremen made the remark and
said: "Boys, look out for these wires."
Q. As you, Bolinsky and Perkey went on up that entry
to the rooms assigned to you, did you notice the wires
[237] by which Perkey was killed?
A. Yes, sir.
Q. As you went along up that entry, how did you walk?
A.

A. Bolinsky and I side by side, and Perkey behind, un
til we got to one working place, and Bolinsky was assigned
that room, and we went on a little further in.

Q. Was the first room you speak of—^was that room be
yond where Perkey was afterwards killed?
A. Yes, sir.

Q. As you were going along by that place where Perkey
was killed, on what part of the walkway did you walk?
A. In the middle of the track, between the rails.
Q. How did you get by the pool of water?
A. On the left hand side going in.
Q. Was the water up to the ball of the rails?

A.

No, sir; it was not quite level with the top of the

ties.

Q. Did you walk by that place in between the rails?
A. Yes, sir.
Q. Did you get your feet wet?
A.

No. sir.

Q. If I understand you, you walked between the rails
up that entire distance ?
A. Yes, sir.

Q. I believe you'stated that you and Mr. Bolinsky
[238] and Perkey were assigned rooms?
A. Yes, sir.

Q. Was anything said at the time these three places
were pointed out to you three, Avhich one each of you was to
work?

A.
Q.

Yes, sir.
Tell the jury what that was.
A. The first working place Perkey got it; and the next
room Bolinskj^ was going to get it; and I was to take the third

room; and I was to be on one side of Bolinsky and Perkey on
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the other to help him out.

Q.. What was the occasion for you and Mr. Perkey help
ing Mr. Bolinsky out?
A. Just to help him out.
Q. Why. was it f
A. He was not experienced.

Q. Did you know whether or not Mr. Perkey was an ex
perienced miner?
A. Yes, sir, I considered Joe being experienced.

Q. Did you know how long he had worked in the mines ?
A. No, sir, he told me he had worked ten or twelve years
in all the time.

Q. After these rooms were assigned to you three, what
did you do then?

[239]

A. Perkey was- in a hurry to get out to get him a
house, and he says to the other man, and says to Bolinski, that we could do nothing more and let's go out and he
would get him a house.

Q. Did any of you tell the foreman you were leaving?
A.

I did not know.

Q. Did the foreman know it?
A.

I don't know.

Q. In coming out of the mines, how did you walk?
A.

In rotation. I had no lamp, and Perkey says: ''Pete,

you go ahead, and Pat stay in the middle, and I will walk be
hind, and he will have a light in front and behind him."
Q. Do you mean to say that was the way you went out
—^Bolinski in front, you in the middle and Perkey behind?
A.

Yes, sir.

Q. Now, I wish you would go ahead and tell the jury
just what happened when Perkey was killed and how you
were walking?
A. He was behind about two feet, and Bolinsky about
two feet in front, and Perke^'" was talking to him as we were

going along. Pete wanted him to take him to board, and said
he would like to board with him, and Perkey said: "Pete, I
would like to take you. but my wife is not able to- do the
work," and he was talking about that when he got killed—
when he fell into the wire.

Q. Wliile that conversation was going on, on what part
of the track were you walking?
A.

[240]

In the middle.

Q. Bolinsky in front, you next, and Perkey behind.

i
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'

:

about two feet apart?
Yes, sir.

Q. How high was the water over the ties at that place?
A. It was not quite level with the ties—was nearly up
to the top of the ties.

Q. As you were walking by there, what part of the track
did you walk on?
A.

"We walked on the ties,

Q. Was there or not water over the top of the ties at
that place?
A. No, sir.

Q. Tell the jury how it was that Mr. Perkey fell.
A. He was right behind me, and stumbled and fell.
When he fell, he fell against my shoulder, and it threw him
over toward the rib, and he put his arm up to protect him
self, and when he did that he threw it over the wire and then
he Imocked the wire down.

Q. Did he throw his arm up over the wire?
A.

His arm went over the wire.

Q.
A.
Q.
A.
Q.

What did he do with his arm?
He threw his arm up when he fell into the wire.
Where did he fall? ^
Right over to the rib, and fell into the wire.
How dM he fall, "with reference to the rails?

A.

Stumbled and fell toward the left hand rail.

Q. The wire was on the left hand side coming out,
[241] and when he got his arm over the wire did he fall out
side of the left hand rail?
A.

On the far side.

Q. Did he carry the wire with him?
A. He carried the wire with him, and said: "Help me,

boys." I got a p^ece of a tie, and the wire was showing out
from under his arm; and I took a piece of tie and tried to

knock the wire off, and it knocked the tie out of my hind. And
Pete got a lump of coal, and I said, "Don't do that!" He
was e-oina: to trv to knock the wire off, and I was afraid he

might hit me. I looked up and I seen the pumper's lamp, and
I hollered and to^d h'm to come on up there and-help get Joe
out.

Q. Was it the pumper or some other man?
A. When he come down, it was the pumper.
Q. Did you know who cut the mre off?
A.

The man I called down.
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Q. What became of Mr. Perkey's body?
A. We took his body out of the water, and drug it into
the room neck.

Q.

Who moved it?

A. We did—the three of us; and Pete took what Perkey
had in his pockets.
Q. While you people were there, did the foreman come
up, or not?

A. Yes, sir, I think they did.

They come along

[242] about the time and took him on.
Q. What did Pete do?

A. He didn't do anything, but stumble around;
cried. He was pretty bad excited.
Q.

and

I will ask you whether or not it was a fact that Bo-

liiisky was walking the right hand rail as you come out?
A. We were between the two rails, and he had been
walking the rails.
Q. Had you done any work in any of the mines in this
Southwest Virginia field before this happened?
A. Yes, sir, I was working at Moss when I come down
here. I didn't work in Imboden mines, I was working on the
outside. T worked there about one year before I went up to
Linden.

Q. In any of those mines you worked in, were there or
not wet or damp places in them?
A.

Lots of them.

Q. Please tell the jury how this track over which you
were walking compared with those in the other mines in
which j'ou have worked.
A. As a general thing, it was fair walking. I have
passed over places twice as bad and the track was never
cleaned up.
Q. Was there anything of that kind in these mines?
A.
Q.

No, sir.
Mr. Gardner, had you seen the wire before Mr. Per
key was killed!
A. Yes, sir, going in and coming out; and one fore[243] man told us about it, and said: ''Look out for the
wires."

.m

Cross Examination.

By Mr. Parker:
Q. Did you go back to work after you had been assigned
a room in that mine ?

A. No, sir, because I did not want to go back to work.
I would have to pass the place where Perkey was killed.
Q. Did the foreman—when he assigned you that room
—give you an employment slip?
A. Yes, sir.
Q. What did he tell you to do with the card?
A.

I left.

Q. What did the foreman tell you before leaving?
A. Told us to take the card out and get the superin
tendent to sign it.
Q. Was that what the foreman told you was necessary
before you would be accepted as an employee?
A. Yes, sir.
Q. What else did he say to Mr. Perkey?
A. Mr. Perkey spoke about a house, and he says: '^You
take the slip to the superintendent and then go and see the

house man, and he will give you a house, and you move as
soon as you can and "get ready to go to work."
Q. What did Perkey say then?
A. Said it was all right..
Q. Then you all left?
A. Yes, sir.
•Q. Who was that foreman?

[244]

A.

I do not know their names.

Two of the foremen I

have seen up here since'coming to court—I don't know them.
Q. Mr. Gardner, where did you say you had been em
ployed since leaving up here?

A.

I went lip to Moss, Virginia, and on to Coalwood,

Kentucky.
• Q. How happened you to come back for this trial?

A. I came by request, from Kentucky.
Q. Al Avhose request?
A. I got a letter from Mrs. Perkey, and I got a letter
from Mr. Bond.

I got the letter on the 6th from Mrs. Per

key, and on the 8th from Mr. Bojid.

Q. Now, Mr! Gardner, did you answer Mrs. Perkey's
letter?

A.

No, sir, I wrote Mr. Bond and told him

I

would
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come, and I thought I woidd be in Imboden on the 12th.
Q. Mr. Gardner, as you left the foreman and were com
ing out of the mine to get your employment card sign[245] ed or checked by the superintendent, did you, Bolinsky and Perkey stop any^'here?
A.

Yes, sir.

Q. Did you stop and talk with the pumper?
A. No. The pumper was there, but as we come down
we went on by.

Q. Didn't you stop, and didn't Bolinsky right there
have a talk with the pumpman—or Perkey—as you were on
your way out?
A. No, sir.

Q. How far was you behind Bolinsky at the time you
were walking out?
A.

About 2 feet behind him.

Q. How many feet was Perkey behind you?
A.

About 2 feet. Of course, I would not say exactly.

Q. About how far did you step at a time. And about
how many inches would it be from one tie to the other?
A.

About 12 inches to a step.

Q. "What was the occasion that your steps should be so
short?

A. We were stepping from one tie to the other.
Q. Were the ties about 12 inches apart?
A. Some places, close to that.
Q. You were only 2 feet apart, and you could not
[246] take very long steps. You, of course, were looking in
the direction in which you were going?
A. Yes, sir.

Q. You were walking, trying to keep out of the water.
A.

No, sir—no water there.
Q. It was right dusty in places?

A.

No, sir.

Q. Up there about the room neck, it was dry where you
laid Perkey?

A.

No, it was not dry, it was damp.
Q. You didn't lay him in the water, did you?
A. We pulled him out of the water.
Q. You found a dry place to lay his body?
A. Yes, sir.
Qv Where was that dry spot?

A.

It was a damp place. It was not wet—it was a kind
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of a gob.

Q. Was there any water on it^
A.

No, sir.

Q. Now, Mr. Gardner, as you were all walking out, as I
understand you, you were in the middle of the track, 'and
about the point where Perkey fell how deep was the water
there?
A.

About 6 or 7 inches.

Q.

Did it extend toward the rail?
A. Yes, sir, but not up as far as from the rib. The
[247] water was up against the rail, and then it went out to
ward the right hand side as we were going out. There
was no water in the middle of the track.

Q. Was there any water between the rails?
A. No, sir.
Q. It was perfectly dry?
A. It was damp, but there was no water there.
Q. Did you get j^our feet muddy?
A. Yes, sir, it was muddy between the ties.

Q. What was there to prevent that water on the right
hand side from running in there and to prevent it from com
ing up level with the rails?
A'. It just kinder come up level with the ties.
Q. Which was the higher, on the outside of the right
hand side or between the rails where the mules walked?

A.

The track was the higher.

Q. Between the ties which was the higher, the right
hand rail coming out or the travel way?
A.
Q.

The travel way was the higher.
About how much higher?

A.

6 or 7 inches.

Q. You mean to the top of the ties?
A.

Yes, sir.

Q. Mr. Gardner, was the right hand side clean and no
gob there?
A. Yes. sir, there was gob along the rib.
0. Wns H H good clean passageway between the
[248] right mil and the rib?
A. No, sir. Better walking between the two rails.
Q. Do I understand you, Mr. Gardner, that the walk

way on the right hand side coming out was so full it was hot
ter walking in the middle of the track?
A. In the middle of the track was dry—^was better walk-
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ing there.
Q. Was the water standing on that gob?
A. • Only where Perkey fell.
Q. If I understand you, you had walked down the mid
dle of the track all the way and did not come down on the
right hand side?
A. The walking was better between the rails.
Q. Did you notice any piles of gob on either side of the
room neck?

A. No, sir, I did not pay any attention.
Q. As I get you—when you were about opposite this
room neck, with Bolinslcy in front about .2 feet, and you about
2 feet and you about 2 feet back of Mr. Bolinsky, and Mr.
Perkey about 2 feet back of you, you were looking in Mr. Per
key's direction and saw him stumble?
A. No, sir.

Q. How did you see Perkey stumble when you were
looking the way you were going?

[249]

A. I did not see him stumble. I heard him stump
hie toe.

Q.

About how far did he fall?

A. He fell up against my shoulder, and it shoved him
off against the rib.

Q. Mr. Gardner, about how high was that wire from
the bottom of the entry?

A. From the bottom to the wire, I wonld judge between
3 and 4 feet.

Q. Did he fall over the top of the wire?

A. No, sir, his arm caught over the top of the wire,
which I understood to be the pump wire.
Q. The wire that was on the roof did not hurt him?
A.

No, sir.

Q. About how much further from the place that Mr.
Perkey fell was it that the trolley wire extended up the en
try?

A.

Quite a distance.

Q.

About how far?

A. I could not say.

Q. About how far beyond the place where he was killed?
A.

Between 150 and 200 feet.

Q. Did the trolley wire extend up to the pump or be
yond it?

A. -It run up to the'head of the entry.
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Q. How far did the wire bung on the rib extend up the
entry?
A.

The same distance.

Q, Were there two sets of wires in that entry, one.hung
on the rib and one on the top?
A. There was a wire hung on the rib.
Q. You watched this wire as you were going up?
A. Yes, sir.
Q. About where in the roof was this wire that you saw
at the point where Mr. Perkey was killed?

[250]

A.

Over the track.

Q. Near to the left hand rail or right hand rail, going
out?

A.

It was near to the left hand rail.

Q. Mr. Gardner, about how far beyond the pump was
it that you were assigned your room that you were to work?
A.

Quite a distance.

Q. Was the trolley wire in the roof up to that room?
A.

I don't remember.

Q. Did the pump wire go on up that way?
A. I didn't see nothing of the pump wire up there.
Q. Do you know whether or not the pump wire and trol
ley wire extended beyond one another or they both stopped at
the same place?
A. To the best of my judgment, they stopped at the
same place.
Q. How many wires were strung on the rib?
A.

One is all I seen.

Q. One on the rib and one in the roof?
A. Yes, sir.
Q. And it was the wire on the rib that Mr. Perkey fell
against?
[251]
A. Yes, sir.
Q. This wire that was strung in the roof over the
middle of the track, about how far below the roof did it ex
tend?

A.
inches.

It was close to the roof—somewhere from 4

Q. Had you plenty of overhead room?
A.

Yes, sir,

Q. You did not have to stoop?
A. Yes, sir.
Q. Did you look out for that wire?

to 6

^
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A.
Q.
A.
Q.

Yes, sir, I did. What the others did I could not say.
You had your eyes on that wire ?
No, I only knew the wire was there.
You knew the wire was there? Did you walk under

that wire?

A.

Yes, sir.

Q. About how far was the wire hung on the rib from the
coal?
A.

9 to 12 inches,

Q. Did you have to stoop coming out?
A. No, sir.
Q. Did you stoop going in or coming out?
A. No, sir.
Q. About how high are you?
Q. As I understand you, you are about 67 1-2 inches
high, and the wire overhead up to the pump was about
[252] 1 foot above your head?

A. I don't know—^maybe 9 inches, maybe 6 inches
—I didn't pay any particular attention.
Q.. You would say from 6 to 9 inches.
A. Yes, sir.
Q. How did Mr. Perkey compare with you in height?
A. About the same. He was straighter than me, maybe
he was a little taller, but I would guess about the same.
Q. Mr. Gardner, you were not very excited at the time
Mr. Perkey met his death?
A. Well, I was kinder—a little excited, but not a great
deal. I was not excited after they got him out of the water.
Q. Let me ask you this. Is it not a fact that at the time
Mr. Perkey got into that wire that it got him down between
the track, and Bolinsky and this pumpman run up there to
the end of the wire and pulled the wire loose and come back
and picked Mr. Perkey up and laid him down there in the
mouth of that room neck?

A. They took him out of the pool of water.
Q. Was there not a pool of water between the rails?
A. No, sir.
Q. Was not he lying in a pool of water between the two
rails ?

A.
Q.

No, sir, he was laying beside the track.
Did you help to take him out?

A.

Yes, sir, me, Pete and the pumpman—I don-t

[253] know his name.

•
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Q. You were the only three that had hold of him?
A.

Yes, sir.

Q. Mr. Gardner, as you were going in this entry, after
you left the trap-door, did you notice the trolley wire up that
entry?
A.

The three of us was cautioned about it.

Q. Did you notice it in the entry?
A. Yes, sir.
Q. You would look at it from time to time?
A. Yes, sir.
Q. Have you got any idea how many times?
A. No, sir.
Q. About how far was it from the roof—^was it that this
one wire was hung on the rib where Perkey was killed?
A. I suppose something like a foot, or a foot and a half.
Q. About how far from the side?
A.

I do not remember.

Q. You could see pretty well by these lights?
A.
Q.
A.

Yes, sir.
These two lights were burning all right?
Yes, sir.

9. You did not walk on the rails at any place, but walk
ed the ties?—in the middle of the track?

A.

No, sir, did not have to walk the rails.
Q. Mr. Gardner, when you picked Mr. Perkey »ip
[254] out of the water, which way was his head—toward the
• outside or toward the pump?
A. Toward the pump.
Q. His feet were toward the outside?
A. Yes, sir.
Q. Was he near the right hand rail or the rib when you
picked him up?
A.

He was nearer the rail than the rib.

Q.

His feet nearer the rail or the rib?

A.

Nearer to the rail.
A. V. BOWMAN.

A. V. Bowman, sworn, testified:
Direct Examination.

By Mr. Nuckols;

Q.

How old are you, Mr. Bowman?

r
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A. Thirty-eight.
Q. What is your occupation?
A.

Mine foreman.

Q. In what mine?
A. What they call the general mine foreman of all the
Linden mines.

Q. Now, are those mines owned by the Virginia Iron,
Coal & Coke Company?
A.

[255]

Yes, sir.

Q. How many mines in Linden?
A.

Q.
A.

Three.

What are ^he names?
Linden 1, 2, and 3.

Q. How long have you been engaged in work of any
kind in or about coal mines?

A. Twenty-four years.
Q. What kind of work have you done in and about coal
mines?

A. Everything from trapper up to. general mine fore
man.

Q. In what mines have you worked?

A. I have not worked in any except for the Virgmia
Iron, Coal and Coke Company and the Stonega Coke & Coal
Company.

Q. Has all of your work for the Virginia Iron, Coal &
Coke Company been done at Linden?
A. No, sir, part at Linden.

Q. How many years of that 24 have you spent working
for the Virginia Iron, Coal and Coke Company?
A. About sixteen years.
Q. Where the other?

A. Stonega Coke and Coal Company at Arno, Lnbodon
and Rhoda.

Q. What position, if any, did you have with the Virginia
Iron, Coal & Coke Company on the day on which J. C. Perkey was killed?
[256]

A.
Q.
A.
Q.
A.

A.

General mine foreman.
Q. Bo you Imow where that accident occurred?
Yes, sir.

In what part of the Linden mines?
No. 3 mine, on 9 left entry.
You were with the party who went into the mines?
Yes, sir.

Ifi5

Q. Mr. Bowman, had that No. 9 left entry of No. 3 been
closed down?

A.
Q.
A.

Yes, sir.
How long?
I conld not state exactly—sometlmg like six months.

Q. What had been done to prepare that entry for work
again prior to the day Mr. Perkey was killed?
A.

"We had been cleaning up.

Q. Exactly what do you mean by cleaning up?
A. If any place is shut down for any length of time
slate will fall, or get loose, and we went in and cleaned up
the slate and took down what was loose.

Q. Tell the jury whether or not you did anything to
ward cleaning up the track?
A. Yes, sir, you would have to clean up the track.
Q. This mine track is laid closer to one side than the
other?
A.

Q.

Closer to one side.

Which side is it closer to?

A. Right hand side, going in, is the close side.
Q. What is the reason for it being closer to one

[257]

side than the other?

A.

To leave clearance from the track to the rib on the

walkway side.
Q. Wliat is the purpose?
A. So men can walk along a moving trip of cars.

Q. Is it the usual custom of mining to lay the track in
that way?
A. Yes, sir, it is the custom.

Q. Now, going back to the question of cleaning up: How
long had you been working prior to that day?
A. We had been working about 2 weeks.
Q. Tell the jury whether or not it had been cleaned up.
A.

Yes, sir.

Q. What condition was it left in after the cleaning up
work was done?

A.

It was left in fairly good shape—as good as the aver

Q.

What is this walkway along the clearance side of the

age.

track made of?

A.

Dirt, and sometimes nothing but hard slate.

Q. Tell the jury what you call it.
A.

Gob.

;
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Q. In making these walkways, do you make them about
level with top of rail, or below rail?

1258]

A. They are supposed to be level with top of rail.
Q. Is there mule haulage on tliis left 9 entry?
A.

Yes, sir.

Q. Where does it begin?
A.

Back at side track.

Q. How far is that side track from the mouth of left
entry leading off from main entry?
A. About 1,000 feet.

Q. How are the mine cars carried from the entry mouth
to the side track?

A. Haulage motors.
Q. Where do the haulage motors get their power?
A.

From electric wires.

Q. Where are they hung?
•A. Up to 9 left side track.
Q. Do they begin at the main entry?

A.

Part of them hung in the top, and part in rib hang

ers.

Q. How long are those rib hangers?
A.

About 8 inches.

Q. Are those rib hangers fastened to the rib on the left
hand side going in?
A. Yes, sir.
Q. Are they on the clearance side?
A, Along that-part they are.
Q. Where did that electric trolley wire stop, with refer
ence to the side track?

[259]

A. About half way up side track.
Q. From the point where that trolley wire stopped,
on up the entry and over that part where mule haulage is
used, how is the current carried?

A. No. 4 soft drawn copper wire, hung along rib.
Q. What is the diameter of that wire?
A. T believe it measures about a quarter of an inch.
Q- Will you compare that to something?
A. Something like a lead pencil.
Q. How is that wire attached to the end of trolley wire?
A. This trolley wire comes up here. We have a switch
connecting the machine wire to the trolley wire, and this car
ried it over to the rib.

Q.

To which rib?

r

w
A.

'^

The right rib.

' Q. On close side,.or walkway side?
A.

;

^

Close side.

Q. How is it attached to the rib?
A. You bore a hole in the coal and put the hanger iji,
and attach the wire to the hanger.
Q. Was that method used in this particular entry?
A. Yes, sir.
Q. Did this wire along the rib extend further than the
pump?

A.

Yes, sir.
Q. Mr. Bowman, tell the jury whether or not the
[260] plan used in this particular entry to carry current is
the usual custom used where you have mule haulage?
A.

All the coal mines I have been in use this method of

putting machine wire along the rib.
Q. Did they use it at Arno, Rhoda and Imboden, of the
Stonega Coke & Coal Company's mines?
A. At Imboden and Rhoda they did not have this mine

wire in there, but they used it at Arno.
Q. In the mines situated as is No. 9 left entry, tell the
jury whether it is customary to use insulated or uninsulated
wire?
A.

We could not use insulated wire.

If we used insu

lated wire we could not get current for the mining machines.
Q. In all of these mines where current is carried, as in
this 9 left entry, tell the jury whether or not it is customary
to use insulated or uninsulated wire?

A. It is customary to use uninsulated wire.
Q. Do you know what horse-power the pump was that
was in use on 9 left entry at the time of this accident?
A. It was a 30 horse-power motor.
Q. Reference has been made to this being a 5 horse
power pump. Is that correct?
A. No, sir.
Q. Mr. Bowman, in your work as general mine fore
man, did you pass through this 9 left entry any time during
the time it was being cleaned up, and prior to the time
[261] of this accident?

A.

Yes, sir, most every day, and we had took this

pump motor off the pump and brought it outside, and wheii
we started cleaning up we put it back on pump. After we
started cleaning up we had the wire overhauled and put the
motor back on the pump.
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Q. When you speak of ''overhauling" -wire, do you
mean overhauling wire along the rib of this entry ?
A. Yes, sir,
Q, Do I understand you to say it had been put up there
about 2 weeks?

A. Yes, sir.
Q. Had you yourself, prior to the time of this accident,
noticed that wire along the rib ?
A. Yes, sir.
Q. Tell the jury what condition it was in.
A. Up to the time Perkey was killed, I considered it in
first class shape.
Q. In or out of the hangers?
A. In hangers.
Q. So far as you had known, had this wire been broken
in two?

A.
Q.

No, sir.
If any such thing had happened, had you ever heard

of it?

A,

[262]

No, sir.
Q. Do you know where Mr. Perkey was killed?
A. Yes, sir.

Q. Tell the jury whether or not, so far as you
know, this live wire on the ribs between the two hangers,
where the accident occurred, had ever been broken or burned
in two.

A.

I can't say. As far as I know, it was solid up to

that time.

Q. Had you, or not, had any chance to observe whether
it had been broken or not?

A. I suppose it must have been solid, or it would have
been down as Ave went by there.
Q. What I asked you was, whether you had observed the
wire close enough that, in your judgment, you could state
whether or not it had been broken?

A.

I -never did notice it any.

Q. I wish you would go ahead and tell the jury what
took place on the clay of the accident while you were in the
mines, and all you know.

A.

There was a number of fellows coming over there

for a job, and so I and two mine foremen took them in, and
went on down the main entry and down to 9 left, and went on
up to the side track; and one of the mine foremen left us—

Mr. Shuler. I and Mr. TJpchurch went on up to 9 left, and
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taken them to the working places, and I remember Mr. Bolinsky, Perkey and Gardner—^they taken 5, 6 and 7. They
were given employment cards by Mr. Upchurch, so wg went
on up to No. 10, and we were setting down, and word
[263] come to ns that a man had been killed up there.
Q. When did you first notice they had left?
A.

When we set down at No. 10 room.

Q. Did you know when they left?
A.
Q.

No, sir.
Tell what you did.

A. After word come to us, I and Mr. Upchurch run up
the entry as fast as we could go to where Mr. Perkey was,
and they had him laying in the mouth of No. 11 room. I pro
ceeded to loosen his collar and give him artificial respiration,
and worked with him about 30 minutes trying to make him
breathe, until they brought an empty car, and we brought
hiTD out.

Q.

Did you see where he came in contact with the wire?

A.

Yes, sir.

Q. Who showed you where he fell?
A. I saw indications of a track in the gob.
Q. What was that indication?
A. This track was by the rail, on the close side going
in, left hand side coming out; and it looked like a knee print,
and showed corduroy pants; and I supposed that was where
he come in contact with the ware.

Q. Was there anything about the wire to show that this
was the place?
A. The wire was broken about 5 feet from the hanger.
Q. How far was it between those hangers?
[264]
A. Something like 20 feet.
Q. Was it broken nearer to the pump or to the out
side?

A.

Closer to the pump.

Q. Where was it broken, with reference to where you
saw the Imee print?
A.

Right there.

Q. You, of course, don't know where the body fell?
A.

Q.
A.
Q.
not Mr.
A.

No, sir.

You know nothing personally of the accident?
No, sir.
Do you know, of your own knowledge, whether or
Perkey had a limp?
No, T could not say—had never seen him before.
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Q. Mr. Bowman, at this point where you saw the knee
print and broken wire, tell the jury whether or not there is
any water over the track.
A. No water over the track—some little water along in
middle of the track where the mules walk.

Q. State whether or not there was any water on the
side of the track?

A.

I never noticed any.

Q. What was the condition of that entry bottom be
tween the rail on the clearance side and rib?

A.

If I understand you, you want to know the con-

[265] dition of clearance side?

Mr. Nuckols: Yes, sir.
Witness: It was good.

Q.
to keep
A.
Q.
A.
Q.

Was there any water or gob on that side, sufficient
a man from walking it in safety?
No, sir.
What part of the track did you walk in?
On the left hand side, going in.
Inside or outside of the rail?

A.

Outside of the left hand rail.

Q. I believe you stated you had been in that entry sev
eral times before?

A. Yes, sir.
Q. Do you recollect what part of the track you walked
in then?

A. I guess about the same place.
Q. Was there anything to keep you from walking in the
same place?
A. No, sir.
Q. Did you point out to any one the porrit where the ac
cident occurred?

A.
Q.
A.
[266]

Yes, sir.
To whom?
Mr. Littlewood and Mr. Holyfield.
Q. Any one else?
A.

Bill Rose.

Q. On what day?
A. I could not say.
Q. How soon .after the accident?
A. Just in a day or so.
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Q, How long after the accident was it until Mr. Eose
came?

A.

I could not say.

Q. Was the water over the ties and between the rails
anywhere near the place of the accident?
A.

I could not state. I never noticed.

I noticed water

in mule tracks, but I could not state about anything else.
Q. Was the water as deep as the ball of the rail?
A.

No, sir.
Cross Examination.

By Mr. Parker:
Q. Mr. Bowman ,at the Arno mines did they use mule
haulage?
A. Yes, sir.
Q. On the entries where cutting machines were used?
A. Yes, sir.
Q. There is only two mines you have run across where
mule haulage and machines both have been used?
A. Yes, sir.
Q. You have worked in how many different operations?
A. Well, at Rhoda, Arno, and Imboden, of the Sto[267] nega Coke and Coal Company mines, and Inman and
Linden of the Virginia Iron, Coal & Coke Company
mines.

Q. Shortly after this accident, did you take measure
ments of this entry, or was present when they were taken?
A. No, I never did. Mr. Rose and Mr. Littlewood took
them.

Q. How high is that entry at about the point where Perkey was killed?
A.

About 60 inches.

Q. What did you say was the average height from the
trap-door to that point?
A.

I would say about 8 feet.

Q. Was there any place between where Perkey was
killed and the main entry lower than the place of the acci
dent?

A.

No, sir. That was the lowest—I do not say lowest,

but none lower.

Q. It was as low as any place in the entry?
A.

Yes, sir.

r
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Q. . You say you have places as high as 15 feet?
A. Yes, if I am not mistaken.
Q. Your usual practice is to build a passway on the
clearance side about even with ball of the rail?

A. Yes, sir.
Q. If there was water that would have stood as high as
7 inches on clearance side, would it not have extended be
tween the rails?

[2681

A.

Yes, if the water was that high.
Q. The natural drainage, if you build the passway
level with ball of the rail, would be toward the middle of the
track?

A. Yes, sir.
Q. Gob accumulates from time to time in the tracks, and
where you don't move it you pile it up against the rib?
A. Usually load it out to clear track.
Q. You had been cleaning up on this track some 2
weeks?

A. We had cleaned gob out.
Q. I understand you to say that you had gotten it in the
ordinary shape?
A. Yes, sir.
Q. Did you build center of track up even with top of
ties?

A.

Yes, sir. Only where the mule feet have dug in be

tween the ties.

Q. When you are using the entry, it is usual to build it
up even with the ties, is it not?
A.

Usual to.

Q. You were not working any machines on this entry
during-these 2 weeks, were you?
A.
Q.

No, sir.
You had not been using machines for some time?
A.

Not since we had shut down.

[269]

Q. There had not been any machines on the entry
for six months, had there?
A. No, sir.
Q. Was you running the current to the pump, or run
ning machines, at the time Mr. Perkey was killed?

A. We put the wire up, getting ready to go to work.
Q. You had no cutting machines on this entry?
A.

No, sir.

Q. You had not had for about six months prior to this
accident?
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A.

•

No, sir.

Q. The only thing you were using was a 30 horse power
pumpf

A.

That was what was being worked when Mr. Perkey

was killed.

Q. I am asking you if that was the only machine you
were using?
A, It was that day.

Q. Had you used any for six months prior to that time 1
A.

We used machines before we shut down.

Q. Now, Mr. Bo\vman, at the time that Mr. Perkey ap
peared for work, who was it that took him in, you or Mr.
Shuler?

A.

It was Mr. Upchurch in the lead, and I was in the

rear.

Q. About how far did this wire that run the pump ex
tend up the entry?
A. You mean head of entry?
Mr. Parker: Yes.

Witness: Up about 3,000 feet.

[270]

Q. That was from the place where trolley wire

stopped?
A. Yes, sir.

Q. I understood you to say, in response to Mr. Nuckols'
question, that the place where you made your connection with
the trolley wire, you had a switch on the side where the trol
ley wire was, and the other side the wire going to the pump
went over on the rib?
A. I did not state that?

Q. What is the fact?
A.

We have a switch at the end of the trolley wire.

When the switch is pulled it cuts the current off.
Q. How is the connection made?
A.

With the switch.

Q. Was this rib wire run into the switch?
A. Usually into the terminal at the lower end of the
switch.

Q. As a matter of fact, Mr. Bowman, was not your rib
wire or pump line siinply wrapped around the end of the trol
ley wire?
A.

That is not a fact.

I
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Q. How was it connected with the pump?
A. It run straight on by the pump, and the pump wire
was wrapped around this machine wire and run into the ter
minal box, and then it went on to the switch.
Q. There was no switch between the pump and where
this rib wire or pump wire was connected to the trolley wire?
A. None except at the end of the trolley wire.
Q. Was there any cut off in that whole 3,000 feet,
[2711 from the end of the trolley wire to the end of rib or
pump wire, other than at the end of the trolley wire?
A.

That is the only one.

Q. About how far from the end of the trolley wire was
it that Mr. Perkey was killed?
A. Something like 700 feet.
Q. You say you saw the print of his knee quite plainly
near the rail on the left hand side going out?
A. Yes, sir.
Q. How deep was that print?
A. I couldn't tell you that.
Q. See imprint of other knee?
A. No, just the one knee.
Q. Could you locate any other part of his body?
A. No, sir, you could not tell.
Q. As I understand you, he was laying in the mouth of
the neck of No. 11 room?

A.

Yes, sir.

Q. Mr. Bowman, how far was the switch from the place
where Perkey was killed?
A.

About 700 feet.

Q. Of course, if the accident had occurred up the entry
3,000 feet, you would have had to come 3,000 feet to the
switch in order to get the current cut off?
A.
[2721

If you had no other way.

Q.

What other way is there to cut the current off?

A.

To short it.

Q. How would you short it?
A. With a rod of iron, and ground it.
Q. If you do not have a bar of iron—^what would you
do?

A.
Q.
A.

If you had an axe, you could cut the wire in two.
Were there 2 wires?
Yes, sir.
Q. About how far was the top wire from the roof, at
the point where Perkey was killed?
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A.

About 9 inches.

Q. About how far below the top wire was your return
wire?

A. I would judge about 18 inches.
Q. Did you have trolley wire on the rib?
A.

No, sir.
Q. Any along the middle of the track?

A.

None.

Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.

All you know of is these two wires?
Yes, sir.
How long did you work at Arno?
Eight years.
Was Mr
foreman at that time?
Yes, sir, he was superintendent.
Did they use cutting machines in that mine?
Yes, sir.
Of course, you did not have to use current in the day

time?

[273]

A.

We used current in two or three places.

Q. That line was run up the air course, was it not?
A. No, sir, on the rib.
Q. How far along the rib?
A. I do not know—^something like 300 or 400 feet, best
I remember.

Q. They were pretty well supplied with switches, were
they not?

A. They had one up at the trolley wire.
Q. Had them along at different places, did they not?
A. No, sir.
s
Q. Do you know of any wire along the rib where cut
ting machines are used and mule haulage is also used, and
where the current is on when the mules are working?
A. I would not say for sure. The best of my recollec
tion is that we would use pumps in this mine.
Q. Any mule haulage there?
A.

Yes, sir.

0.,

Still had current on at that time?

A.

Yes, sir.

Q. On what ontry in the Arno mines did they have cur
rent on and the mules working at the same time?
A.

T could not state.

Q. Was there not a rule in that mine that when men
went' in to work that the current was .to be cut off?

A.

They never did tell me anything about it.
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[274]

Q. Didn't you know it was in the book of regula
tions?

A.

Yes, sir.

Q. You knew it was supposed to be cut off?
A. It was suposed to be.
Q. How did you find that out?
A. How did you become a lawyer? First place, I rend
it posted on the bulletin board.
Q. It was a printed rule that this current should be cut
off in the operation of these mines except when cutting ma
chines Were used?

A.
Q.
A.

No, we used trolley.
Your trolley wire was overhead, was it not?
Yes, sir.

Q. Was the current on that trolley wire overhead when
the men were going to and from work?
A. Yes, sir.

Q. How long before working at Amo was it that that
company adopted the rule to cut the current off when the en
try was being used as a passway for men going to and from
work?
A.

I don't know.

Q. Has that rule ever been taken off the board?
A. No, sir.
Q. Mr. Bowman, what was the length of time required
by the company to keep the current cut off?
A.

From the time we started in with the mules till we

got to the side track.

Q.

How long? '
A. Give mules tin^e to get to side track.
[275]
Q. When the mules were being used on these en
tries, what was the custom with reference to whether
or not the current was on, or was it to be cut off?
A.

We cut it off.

• Q. Where was it supposed to be cut off at ?
A. At the end of the trolley wire?
Q. Was that a standing rule of that company?
A. Yes, sir.

i

Q. When would you usually cut it off?
A.

When we first come to it.

Q. Mr. Bo^\Tnan, about iioAv far was this point that Mr.
Perkey was laid in the mouth of No. 11 room from the place
where you found the imprint of his Imee?
A.

About 25 feet.
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Q. Was it directly opposite where you found him laid?
A. It come here to this point, and the room neck was
something like 15 feet up the entry toward the ouside.
Q. The mouth neck was further down the entry toward
the main entry?
A.

Yes, sir.

Q. - What, in your judgment, would be the average height
of this entry in which Perkey was killed, from the trap-door
up to the end of this 3,000 feet?

A.

I could not state correctly—^but I guess it would av
erage something like 8 feet.

[276] Q. To the best of your judgment, the average height
A.

of this entry was 8 feet?
Yes, sir.

Q. What portion of that entry would you say was as
low as the place where Perkey was killed?
A. I would not want to state, because I have no idea.
Q. About how much of that entry from the place where
Perkey was killed, up to the end of this 3,000 feet, was as low
as the place where Perkey was killed?
A.

I could not state.

Q. In going through this entry from the trap door to
where Perkej^ was killed, did you have to bend over?
A. Not all of the way.

Q. I am speaking of the trap-door—did you have to
bend over as you went through it?
A. Yes, just as you go through 9 left door.
Q. You have to bend over at this 9 left door where the
entry starts off the main entry?
A. Yes, sir, and two or three other places.
Q. How tall are you?
A.

Around 6 feet.

Q.

Perkev w>»s not as tall as you are, was he?

A.

T could not state.

Q. As I understand, Mr. Bowman, there was som*.
[2771 little water at the place Perkey met with the accident,
in the mMdle of the track? How deep war? it?
A.

T could not state.

Q.

Over 1 inch or 2 inches?

A.

I could not state.

0. Now was there any water on the right hand side?
A. No, sir.
Q. Was there any water in the neck of the room where
YOU laid the dead man ?

*

r
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A. No, sir, there was no water there—it was dry.
Q. There was no water you could see in the neck of the
room at all 1 And no water on the right hand side ? The only

.water you could see was where the mules had been hauling
over the track?

A. Yes, sir, that is all I noticed.
Q. Was Perkey wet or dry?
A.

I do not remember.

Q. You worked on him. Do you recollect when you un
buttoned his clothes whether or not his clothes were wet or

dry?
A.

I never noticed.

Q.

Anyhow, there was not water enough on the right

hand side to wet his clothes?

A. No, sir.
Q. Mr. Bowman, about at the point where Perkey was
killed, about how far are those ties apart?
[278]

A.

About 2 1-2 or 3 feet.

Q. Do you know of any ties about 12 inches apart
at this point?
A. No, sir, not at that particular point.
Q. And from that point up to the pump, they are about
the same width apart?
A. Yes, sir.

Q. As a matter of fact, you do not lay your ties as close
on an entry of this kind as you do on a main entry, do you?
A. No, sir.
Q. About what is the width up the main entry?
A. They are on 18-inch centers on motor haulage, and
on this entry they are 2 1-2 to 3 feet all the way.
Q. Now, Mr. Bowman, how far does your trolley wire
extend beyond the trap door?
A. This trolley wire extends to the side track about
1,000 feet.
Q. How far is it from the mouth neck, going toward the
end of this 3,000 feet, is it to the pump?
A. About 1,000 feet.
Q. And that was 1,000 feet from.the trap door to where
the rib wire set in?

A.

Yes, sir.
Q., Now, then, the conversation with Mr. Upchurch
[279] took place at the trap door?
A. He can tell you more about that?
Q. Didn^t you, in respones to a question by Mr. Nuck-
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ols, state that what took place was that one of the foremen
said: ''Look out for the wires.'*

A.

"We were crossing under the trap door.

Q. There were no wires on the rib at that place, were
there?

A.

No, sir, trolley wires there.

Q.
A.

How many wires were there?
Two on level with top of trap door.

Q. That was at a point where the roof was 15 feet high?
A.

No, sir.

Q. There were two trolley wires at the trap-door?
A. That is what I said—two trolley wires?
Q. You were walking under those trolley wires?
A.

Yes, sir.
Q. Were there any guards there?
A. No, sir.
Q. No cover of any sort?
A. They were 6 feet 6 inches above the rail.
Q. What conversation too place, Mr. Bowman, if any,
where you left the trolley wire and the wire run up this entry
on the rib, to where the accident occurred?
[280]
A. If any I don't remember it. I stopped and
talked to another man.

Q. The only conversation that was had going in was as
you were going through the trap door, and was about 1,700
feet from where Perkey was killed?
A. Something around that.
Q. Mr. Bowman, what voltage were you using at the
time of the injury to Mr. Perkey on the wires strung on the
rib in 9 left entry?
A. It was supposed to be 500 volts.
Q. 500 or 550 volts?
A. They was 500.

Q. 550 direct current?
A.

500 volts.

I have seen electrical engineers test this

voltage and never se^n them get over 450 volts.
Q. About at the point of Perkey coming in contact with
the wire, hew far was the top wire on the rib from the roof?
A. Something like 6 to 8 inches.
Q. How far below this was the return Avire, if there was
any return wire there?
[281]

A.

About 20 inches.

Q.

Were both of those wires on hangers protrud

ing from the rib, and about what was the length of the
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hangers?
A. Do you mean those insulator knobs? They are only
about 2 inches. I never did measure them, I could not tell you
exactly.
Q. Ho*w far was the wire from the rib?
A.

Abont 2 inches.

Q. Do you mean to say the wire was only 2 inches from
the rib!

A.

If these knobs would have been up close, it would

have been only about 2 inches, unless they were sticking out.
Q.

What I am asking you is, I want to know how far

this wire was from the rib.
A. I didn't measure it.

. Q. You give me about the height from the roof. Now
how far was it from the rib at the place Perkey come in con
tact with it?

A. I judge from 2 to 6 inches.
Q. If it was only 2 inches, it would have been physically
impossible for him to get his arm between it and the rib?
A. Could not have possibly got his arm between it.
Q. Your judgment is that the wire was from 2 to 6
inches from the rib?

A.

I judge somewhere around that.
Q. Do you think it could have been as much as 9

[282] inches?

A. It possibly could have been.
Q. Were you with the gentlemen when they took the
measurements at this place?
A. I was with them and showed them the place.
Q. Were measurements taken of the wire in your pres
ence?

A.
Q.
A.

Yes, sir, but I never noticed how far it was.
Did yon yourself take the measurements?
No, sir.

Q.

How long after Perkey was killed was it until you ac

tually put machines up in there and operated them?

A.

This was on the 17th Mr. Perkey was killed, and we

were placing those men up there, and we put machines in the
next shift to cut those places.
Q. At the time Perkey was killed, which was on the 17th,
did you, or not, actually have any men cutting out coal from
this 9 left entry f

A.

No, sir.

Q. About how long had you been nmning your pump in
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that entry, or off that entry, from these rib wires, previous
to the time of Mr. Perkey's accident?

A. Something like 2 weeks or ten days.
Q. Now, Mr. Bowman, I assume after Mr. Perkey was

dead you immediately did what any man would have done,
and got him out as soon as possible, and from the time that
you laid him in this dry place about the mouth neck there was
no occasion for any more water to get on his body, was there t
A. No, sir, did not lay him there.

[283]

Q. From that time on, there was no occasion for
any other water to get on him, was there!

A.

No, sir.

Q. About what time was it this accident occurred?
A. I could not tell you exactly. Best I know, from 8 to
8 :30—maybe 9.

Q. Did you operate the pump any before that time?
A. We operated it night and day.
Q. Was Mr. Cornett the pump man?
A.

Yes, sir.

Q. Do you recollect, Mr. Bowman, who was there when
you got up to them?

A. Mr. Gardner, Pete Bolinsky, were there, and L. J.
Hall.

Q. What position does L. J. Hall hold with your com
pany?
A.

At that time he was slate foreman.

Q. I understood you to say, in response to a question
by Mr. Nuckols, that the wire between the two hangers
against which Mr. Perkey came in contact showed no evi
dence, as far as you could observe, of having been broken or
burned in two prior to the time of the accident?
A.

No, sir.

Q. Did you examine it closely?
A.

I would only notice it as I would go up the entry.

Q. If the wire was going to break, it would break in the
weakest place, would it not ?
A.

[2841
A.

Yes, sir.

Q. Did you find any places where the wire had been
hooked together?
No, sir.

Q. How careful were you to inspect those wires?
A.

I went over this entry when they were putting the

wires up, and I told them I wanted the wires in first class
shape.
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Q. After the wires were strung, did you examine them
carefully?
A. I looked at the wires the times I was in there, and
examined them to see if they were in the hangers.

Q. When was it these wires were strung in this entry
with reference to the time of the accident?

A. We got this wire and started the pump on the 4th
day of the month.
Q. Where did you get this wire from?
A. Electric shop.

Q. Was it not some that you had heretofore used?
A.

Part of it was.

Q. Do you recollect what entry you used it in?
A.

Yes, sir.

Q. About how long before the accident was it that this
wire had been used ?
A. I could not state.

Q. Who was your electrician that put it lip?

A.. Beverly A^iited.
Q. Did he put it up under your direction?
,[285]

A.

Yes, sir.

Q. Can you give us any idea how much of this wire
was old, and how much was new?
A. No, sir.

Q. Do I understand you to say that you had no wire up
prior to
A.
Q.
A.
Q.
A.
Q.

the 4th day of April?
Yes, sir, we had.
Where was that?
For the same purpose.
What did you do with that wire?
Cleaned up the entry and put it up again.
The wire was placed where it formerly was?

A.

Yes, sir.
Q. Did you make any extension of it?
A No, sir, not at that time.
Q. Now, Mr. Bowman, you were in the room and with
Perkey, Bolinsky and Gardner at the time your foreman, Mr.
TJpchurch, made out the employment cards for them, were
you not ?

A. Yes, sir.
Q. You heard Mr. Upchurch tell them at that time that
these cards should be taken out for okeh by the superinten
dent and then they could get checks so as to start work, did
you not?
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A. Yes, sir.
Q. Did you also hear Perkey ask Mr. Upchurch about a
house!

A.

[286]

I don't remember.

Q. Just what did Mr. Upchurch tell those men?
A.

All I heard him tell them was that the cards

would have to be okehed before they could get checks.
Q. So far as he was concerned, those men had been as
signed those rooms by him, and as far as he was concerned
they were employees, were they not?
A. Yes, sir.
Q. Then the plan was for these gentlemen to return to
the outside and get the superintendent to okeh the employ
ment cards ?

A. They usually went out with the foreman.
Q. The cards were supposed to be okehed by the super
intendent, were they not?
A.

Yes, sir.
Q. The other parties in this crowd were to be taken up
and assigned different places, but so far as Mr. Upchurch
was concerned, that was the end of his job with these three
gentlemen and he had nothing to do with assigning the houses,
did he t

A.

No, sir.

Q. How many more men were there in that party after
Mr. Upchurch got through with Perkey, Bolinsky and Gard
ner?

A.

4 or 5, the best I remember.
Q. Do you remember what room you had gone into
[287] after Mr. Upchurch had given these men their employ
ment cards?

A. No, sir, not at that time.
Q. Do you know where you were?
A. I was somewhere waiting until he got through.
Q. Had any men been assigned rooms before Perkey,
Bolinsky and Gardner?
A.

• Q.

A.
Q.

I could not state.

Where were these three men?

I could not state. I supposed they had gone outside.
As a matter of fact, they had started to the outside,
had they not ?
A. Yes, sir.
Q. Did your foreman tell them to go on to the outside?
A. No, sir;

r
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Re-Direct Examination.

By Mr. Nuckols:
Q. Mr. Bowman, Mr. Parker was asking you yesterday
about some mule haulage in the Arno mines on which no
pumps was used and on which the current was cut off during
the day time. Tell the jury whether or not—whether that
Amo mine had any mule haulage lines on which pumps were
used.

A. Yes, sir, they had mule haulage lines on which pumps
were used, and those machine wires were run down the rib.
Q. Did they have the same arrangement as this 9
[2881 left entry of Linden No. 3 mine?
A. Yes, sir.

Q.

Were the pumps running during the day time?

A.

Yes, sir.

"

Q. On that entry where pumps were used, was the cur
rent left on during the day?
A. Yes, sir.
Q. Mr. Parker was asking you just now about the dis
tance of the machine wire from the roof and from the rib.

You did not make any measurements yourself, did you?
A. I did not make any myself.
Q. Do you remember about how far those -wires were
from the top and from the rib?
A. Well, I suppose just about somewhere from 6 to 9
inches from the top, and probably 2 to 8 inches from the rib.

Q. Were these actual measurements made by you, or did
you just estimate the distance?
A, I just estimated it.

Q. Mr. Parker, in his examination of you, referred to

this place in the room mouth where you found the body of Mr.
Perkey as being dry. Please state what was the condition of

this place with reference to being wet or dry.
A.

There was some water in the middle of the track.

Q. I am talking about where Mr. Perkey's body was
laid in the mouth of the room neck.

[289]

A. There was no wnter there. It was damp.

Q. What was the condition of the ground?
A. The ground was damp. There was no water there.
Q. Was there any part of this room neck where the
ground was dry?
A. No, sir.

Q. Was it dusty ?
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A.

No, sir.
Q. Mr. Parker was referring fo dry places. What I
want to know is was it really dry?
A. It was as dry as anywhere in the mines. I could not
state whether it was perfectly dry or not, but it was dry as
much as any place in the mines outside of the little seepage
there was coming from water dripiiing from top, but there
was no water there.

. .

Q. Do you know what became of Mr. Cornett after this
accident to Mr. Perkey?
A. I never did see him any more. He was not back any
more.

Q. Did you know what finally became of him?
A. No, sir.
Q. Speaking of this wire being burned in two at this
place, Mr. Bowman, what was there in that immediate
[290] neighborhood that might have caused this wire to burn
in two?

A. Getting a short is all.
Q. What do you mean by getting a short, and how is it
made?

A. As I understand, the way Mr. Perkey was killed, he
got into this wire and pulled it down on to the return wire and
caused the short.

Q.
A.

Did it burn the live wire in two?
Yes, sir.

Q. Do you, as a matter of fact, know what actually hap
pened?
A. No, sir.
lie-Cross Examination.

By Mr. Parker:

•Q. Mr. Nuckols asked you, with reference to what would
cause a short in this wire, and you said bring the live wire in
contact with the return wire.

You do not mean to be under

stood to say that is the only way a short can occur, do you?
A. No, that is not the only way it could occur?
Q. You could cause a short by throwing the wire in con
tact with the coal, could you not?
A. No, sir.
Q. If the wire was pushed against the coal and the coal
was damp, wouldn't it cause a short?
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A. Not enough to burn the wire in two.
Q. One question I overlooked on cross examination
that I want to ask you, Mr. Bowman. We have been
speaking of this rib wire. Do these hangers protrude an
equal distance from the rib all the way up the entry, or is the

[291]

rib wavy?

A.
Q.

The rib is not straight.
How far are these hangers apart?

A.

About 20 feet.

Q. They were, as I take it, all the same height and pro
truding the same distance from the Tib of the coal f
A. Yes, sir.
Q. Whatever the variance was in that rib of coal, you
left more or less space between the wires, did you not?
A. Yes, sir.
W. P. UPCHURCH.

W. P. TJpchurch, sworn, testified:
Direct Examination.

By Mr. Nuckols:
Q. How old-are you, Mr. TJpchurch?
A. I will soon be fifty-seven.

Q. What is your occupation?
A. Mine foreman for the Virginia Iron, Coal and Coke
Company, at Linden.
Q. Did you work in No. 3 mine at Linden?
Witness: You mean Tnman?

[292]

Mr. Nuckols: Yes, sir. What mine at that place are
you foreman of?

A.

No. 2.

. Q. Did you work in No. 3 mine at Linden in April, 1922?
A. Yes, sir.
Q. What part of that mine was under your charge as
foreman?

A. 9, 8 and 7 left and 6 right.
Q. What part of the mine, if any, was under Mr. Palm
er Shuler?

A.

The remaining part, running down to 14 left.
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Q. What experience have you had in coal mining, Mr.
TJpchurch?
A. I have, been working at mining, going on 21 years.
Q. What work have you done in the mines?
A. I have done coal loading, track work, done timber
work, cleaning slate, and most everything to be done.

Q. What mines have you worked in besides Lifiden?
A. I dug some coal for the Stonega Coke & Coal Com
pany at Osaka.
Q. Have you worked for anybody else?
A. I have dug coal for two different companies in Mis
souri, but I don't remember their names.
Q. I take it the only other work you have done in South
west Virginia mines has been at Osaka?
A. I have worked at Imboden, and also Stonega.
Q. At the Imboden mine operated by the Stonega
;[293] Coal & Coke Company, and also the Virginia Iron, Coal
& Coke Company's mine at Linden?
A. Yes, sir.
Q. With reference to 9 left entry in No. 3 mine, prior
to the time Mr. Perkey was killed in that entry, tell the jury
whether work had been stopped or not?
A. Yes, sir.
Q. How long had it been closed down?
• A. The best I remember, we shut down the 28th day of
June, 1921.
Q. Had you been operating any up until April, 1922?
A. That entry had not.
Q. What kind of work had been done in 9 left entry
prior to this accident?
A. Cleaning up—cleaning up slate.
Q. How long had you been on that?
A. I don't know how long on this entry, but it was a
right smart bit.
Q. The whole No. 3 mines had been shut down?
A.

Yes, sir.

Q. Could you state how long you were engaged in clean
ing up 9 left entry!

A.

I would not state positively. I would say something

like 30 days.

Q. How near was the cleaning up work done when Mr.
Perkey was killed?

[294]

A. Up to No. 10 room on the third panel.
Q. How far beyond that point would you say?
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.

•

A. I could not tell you—about 1,500 feet.
Q. Was that beyond the pump in the entry?
A.

No, sir.

Q. Had the entry been cleaned up beyond the pump?
A.

Yes, sir.

Q. ^as the cleaning up work finished up to the rooms
assigned Perkey and Bolinsky?
A.

Yes, sir.

Q. Do you happen to remember what the number of
those rooms was?

A.

5 and 6 to Perkey and Bolinsky.

Q. This No. 10 room to which you say the cleaning up
work was done—^was that in the same panel ?
A. Yes, sir.
Q. Some four or five rooms beyond?
A. Yes, sir.

Q. Had you been over the track after this cleaning up
work was done there, prior to the time Mr. Perkey was
killed?

A.

[295]

Yes, sir.

Q. Was it your duty as mine foreman to go over
this track?

A.

Yes, sir.

Q. Tell the jury what the condition of the track was in
that entry, and at the place where Mr. Perkey was killed, up
to where the cleaning up work had been completed.
A. It was in reasonably good condition.
Q. To what extent, if any, was there water on the track
at that place ?
A. There was water on the track to the right of the en
try, going in.
Q. Is that on the close side, or far side?
A.
Q.

A.

Yes, sir.
To what extent was there water on the track?
It was up over the ties on that side of the track, but

that side was a little low.

Q.

What was the greatest depth of the water over the

ties thero ?

A.

I do not think over one inch over top on right hand

side.

0.

How oft"ti did yon go over this track prior to the

time Perkey was killed?
A. As much as four times a day.
Q. Did you walk on the outside of track or between the
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rails, and what was the condition with reference to water on
the outside of the right hand rail going in?
A. Well, the water was about the same as was in
[296] track, a little on the gob on that side.

A.
Q.
A.
Q.
in, what

Q. Was there, or not, any water between the ties?
Yes, sir, there was water between the ties.
How far apart are those ties, Mr. Upchurch?
Something like about one foot.
With reference to the outside of left hand rail going

was the condition there ?
Damp and muddy.
Q. That was on the clearance side of the track?

A.

A.

Yes, sir..

Q. What was the condition of that space between the
rail and the rib on that side, with reference to being in such
condition as you could walk over it?
A. Muddy and wet—^there was no water there.
Q. Was there any obstruction on the walkway?
A.

No, sir.

Q. What are those walkways made of—^what sort of
material?

A,

Made of slate and dirt, and what you call gob.

Question by the Court: What was the condition of that
walkway at that time?

A.

There might have been a little gob up even with top

of steel rail.

Mr. Nuckols: You spoke of gob coming up level with the
steel rail. In other words, your walkway is made level
[297] with the rail, is it not?
A.

Yes, sir.

Q. "WHiat sort of material was this gob?
A. I suppose it is composed of water, slate, coal, and
stuff like that.

Q. Where did you yourself walk, with reference to the
track, at this place, as you went in to that entry?
A.

On the left hand side going in.

Q. Inside or outside of the rail?
A,

I usually walked I would say somewhere about the

rail, probably sometime inside and sometimes outside, and
maybe sometimes when I would get to muddy places I would
set my foot up on the rail.

Q. Was there, or not, any occasion to keep out of the
water?
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A.

There was uo water on that side.

Q. State whether or not at that point there was any wa
ter across the track, or between the rails, as deep as the ball
of the rail, on the day Perkey was killed.
A.

There was not.

Q. Was there water standing anywhere abont that track
as much as one foot deep?
A. No, sir.
Q. Tell the jury whether or not it is customary in coal
mines to find wet or muddy places?
A. Yes, sir.
Q. "With reference to safety, in passing over these
[298] wet places, how did this spot at the place where Per
key was killed compare with wet or damp places in
other mines?

A. Good as you reasonably find anywhere, and better
than most places I have seen.
Q. Coming to the wire that was in the entry, Mr. 'Upchurch, where was this wire hung?
A. That was hung on the ribs on hangers.
Q. You say you passed there four times a day. State if
you paid any attention to this wire?
A. I usually looked at it all the way.
Q. Was it not part of your duty to observe the condi
tion of the wire?

A.

Yes, sir, I was supposed to look after it.

Q. What condition was that wire in at the place where
Perkey was killed, just prior to the day on which he was
killed?
A.

Good.

Q. Do you recollect whether or not, in going into the
mines, you noticed the wire at that place?
A. I do not recollect at this place. I usually kept my
eye on the wire going in.
Q. Did you at any time ever notice any defects in it?
A.

No, sir.

Q. Did you at any time, ever notice any place where the
wire had been burned in two and broken and hooked together?
A.

[299]

No,
Q.
A.
Q.

sir.

That, of course, was a naked wire.
Yes, sir.
For what purpose was that wire used?

A. Used for running pumps, and also for tramming ma
chines into places and out. This was mule haulage, but we
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used cutting machines.

Q. Tell the jury whether or not, in your experience in
coal mines, in which you have been, it was customary to place
machine and pump wire in the position in which it Vas placed
in 9 left entry, in entries in which mule haulage and pumps
were used and cutting machines were used?
A.

It is all the way I have ever seen.

Q. In your judgment, would the wire hung against the
rib as it was in this 9 left entry be more dangerous, or less
dangerous, to a man walking along on the track, than the same
wire would be. if hung in the roof 1
A. I believe I wonld put it on the rib.

Q. Let's come down to the day on which Mr. Perkey was
killed. Was the wire in good condition that day?
A. Yes, sir.

Q. What was your purpose in going into the mines that
morning?

A. To place these gentlemen here?
Q. Do you recollect how many you had? .
A I don't know—^there were some seven or eight, prob
ably ten.

Q. What other foremen, if any, were with you in
[300] the mines that morning?
A. Mr. Shuler as far as the side track, and Bow
man all the way.

Q. Was the side track as far as the trolley Wire went?
A.

Yes, sir.

Q. I will ask you whether or not as you and these men
went into the mouth of 9 left entry where it leaves off from

the main entry, whether you made any statement of any
kind?

A. Yes, sir, I was walking before, and I called out:
"Watch out for tbe wires."

Q. Was Mr. Perkey in the crowd?
A.

Yes, sir.

Q. You went on up that entry and assigned Mr. Perkey
and Bolinsky No. 5 and 6 rooms'?
A.

Yes, sir.

Q. Wliere was his room?
A.

T don't remember.

Q. Do you know what became of Mr. Perkey, Mr. Gai dner and Mr. Bolinsky after they were placed?
A. No, sir, we went on up to No. 10 room, and were set

ting in mouth of No. 10 room, and I was filling out some other
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labor cards, and some one holloaed there was a man killed
down there, and we started to them.
Q. Was that the first notice you had that these three

men had left your crowd?
A.

No, sir. I believe Mr. Bowman asked what had

[301] become of those other fellows.

Q. Do you recollect whether any others left tnt?
crowd except those three, or not?
A. No, sir, I do not.
Q. After Mr. Harbin brought you the word that Mr.
Perkey was killed, what did you do then?
A.

Went to where he was.

Q. Where did you find his body?
A.

In the mouth of No. 11 room.

Q. Do you remember the place where he. come in con
tact with the wire?

A. Yes, sir, they showed me the place. Leonard Hall,
Charles Harbin and Mr. Gardner showed me where he was

lying, in the upper end of this wire, kinder in the water.

Q. If I understand you, these men pointed out the place
where Perkey had fallen?

A.

I don't remember seeing Bolinsky

and

Gardner

there, but I think it was Hall or Harbin one that showed me
the place.

Q. Was the wire broken in two at the place where Mr.
Hall or Harbin pointed out to you as where Perkey was
killed?

A.
Q.
A.

Yes, sir.
Did you see any clothes print there?
Yes, sir.
Q. Now, do you remember which two hangers it was
that Perkey fell between?
A.

Yes, sir.

Q. With reference to the wire hangers on the rib, be
tween what two of the hangers was it that Hall pointed
[301 1-2] out to you the place where Perkey was killed?
A.

The best I remember is that it was the one next

to the room neck, and the one above, going in.
Q. Going in or coming out?
A. Going in.

Q. Was the place pointed out as the place where Mr.
Perkey fell beyond this room mouth as you go out?
A.

As you go in.

Q. Suppose that one is coming into the mines.

Now
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this point that we are talking about is between the first two.
of the wire hangers after you pass this room neck?
A.

Yes, sir.

Q. About how far beyond the room was that place?

^

2t. I would guess about 12 or probably 15 feet.
Q. Was there anything else to indicate the accident had

occurred between these two hangers?
A.

The wire was burned in two.

Q. Was that place that was shown to you on the right
hand side or left hand side, going in?
A. It was on the right hand side going into the mines
where he felL

Q. Was that side the side the wire was on?
Yes, sir.
Q. Where was this print you spoke of f
A. Part of it was along the edge of the water, on the

A.

outside of the rail.

[302]

Q.

Was there, or not, any water in that room neck?

A.

I don't think there was.

Q. Mr. Upchurch, how long was it from the time that
you assigned the rooms to these three men until you heard
Mr. Perkey had been killed?
A. It was not over an hour—could not have been but a
short time.

Q. How long had you known Mr. Perkey?
A. I was not acquainted with him. I had just met him.

Q. At the time he was in the minesj on the day he was
killed, did you, or not, know he had one leg shorter than the
other?

A.

No, sir, I did not.
Cross Examination.

By Mr. Parker:

Q. You led the way on up in the mines to these working
places ?
A. Yes, sir.

Q. Mr. Bowman brought up the rear ?
A.

I could not say whether he was in the rear or not.

Q. When you got up to the trap door, you of course
opened it and went on in in that entry. About how far from
that trap-door did those trolley wires extend up that entry?
A. I could not just say—I guess it was fifteen or eight-
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een hundred feet up to the side track.
Mr. Parker; Mr. Upchurch, there about the trap
[303] door the trolley line is suspended from the roof of the
mine to the rib, is it not?
A.

"

No, sir.

Q. Where is it in that entry, is it that the trolley wire
leaves the roof and is attached to the rib?

A. It is further up the entry.
Q. About the switch point?

A. You. will find it on the rib a few places before you
get to the switch.

Q.
A.

Then it goes back on the roof?
Yes, sir.

Q. When you were leading these men up there and
about the trap-door, you called their attention to these wires,
did you not?
A. Yes, sir.

Q. That was about at the trap-door?
A. Yes, sir, just as we turned off the main line—^before
we got to the trap door.
Q. At the place where you called their attention to
[304] the trolley wires, was it in the roof?
A. I suppose it was.
Q. That was the only mre there, was it not?
A. Yes, sir.
Q. About how high was that?
A. I do not believe over 5 1-2 feet, or 6.
Q. That was the only occasion you had to call their at
tention to the wires, was it not?
A. At that time, yes, sir.
Q. About how far below the trap-door was that?
A. In what direction, Judge?
Q. From the trap-door toward the outside.
A.

I could not tell you^I believe those

entries

are

turned on 497 foot centers.

Q. About how far from the trap door was it to where
you were going under those wires at the time j^ou made this
remark?

A.

.

About 15 feet.

Q. There were no wires on the rib at that place, was it?
A.

No, sir.
Q. Mr. Upchurch, what centers are those rooms turned

on?
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A.

60 foot.

Q. You had assigned Gardner, Perkey and Bolinsky
rooms 5, 6 and 7, had you not?

A. I won't say positively. I remember Bolinsky and
Perkey had 5 and 6.

Q. Did Bolinslcy want to get in between these two min[305] ers, and therefore you assigned him 6, Gardner 5 and
Perkey 7?
A.

I don't remember.

Q. Who did you assign 3 and 4 ?
A.

I don't remember.

Q. Have you any record of that ?
A.

No, sir.

Q. Do you remember who you assigned 1 and 2?
A. I don't think they were in working condition.
Q. Who else was in that crowd that you assigned rooms
to before you assigned Bolinsky, Gardner and Perkey their
rooms?

A.

I do not know as I can call the different names.

Q. How many rooms did you assign?
A.

Six or seven.

Q. How many after you got through assigning 5, 6 and
7?

A.

The other three—8, 9 and 10.

Q. According to that calculation, you must have assign
ed two before you assigned 5, 6 and 7.
. A.

I would not say.

Q. What became of those men you assigned 3 and 4 to,
before Perkey was killed?
A. I could not tell you?

Q. Did you see them outside afterwards?
A.

I could not tell you.

Q. Was it before or after Perkey was killed?
[306]

A.

I could not say.

Q. You wrote these employment cards to Perkey,

Bolinsky and Gardner in the rooms to which they had been
assigned?
A.

I think so.

Q. In other words, when you assigned men rooms you
took them in and let them look over them, and if they liked
the rooms then you would write the employment cards, giv

ing his name, rate of pay, and number of room, and signing
your name as foreman?
A. I would put his name, rate of pay, and where last
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worked, etc.
Q. And when you would sign up, the superintendent
would okeh his card, would he not?
A. Yes, sir.
Q. Then your instructions wore to take the^cardr-toThe
outside and get it okehed by the superintendent, and those
were your instructions to Mr. Perkey, were they not?
A. Yes, sir.
Q. And after that, so far as you were concerned, they
were employees, Avere they not?
A. Yes, sir.
Q. They had nothing to do but get the cards okehed by
the superintendent and return to work, did they?
- A.

No, sir.
Q. You had already showed him how to get into his
[307] room, had you not?
A. Yes, sir.
Q. Mr. TJpchurch, after you had given Perkey this card,
do you remember Perkey asking about a house?
A.

I don't remember.

Q. Do you remember this conversation Perkey told you
he wanted to move and had a family, and you told him, "Well

after you get the card okehed by the superintendent you go
to the house man and he will give you a house"?
A. It might have been used.
Q. You had nothing to do with the houses, did you?
A. No, sir.
Q. Of course, after you had given this employment card
to Perkey, you went to assign the other rooms to the other
men, did you not?
A. Yes, sir.
Q. I believe some one come and told you Perkey had
been killed?

A.
Q.
A.

Q.

Yes, sir.
You of course got there as soon as you could?
Yes, sir.
Did you inspect the place where you had information

he had fallen?

A.

Yes, sir.
Q. You could see the print of his body on the wire

side?

A. It was a little to that side, his clothes print was in
the track.

Q. You could see pretty plainly the form of his
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[308] body?
A. Something like his knee.

Q. Yo-q could see pretty clearly the outline of his side,
or body?
A. No, sir, only the knee.

Q. Was not that on the right hand side of the rail com
ing out?
A. No, sir.
Q. Now, was it on the wire side?
A. No, sir.

Q. Was it between the rails, or on the outside?
A.

Between the rails.

Q. Do you know who moved his body?
A. I do not know—^his body was moved when I

got

there.

Q. If I caught you correctly, the water on the left hand
side, or wire s'de, d'd come up on the rail. That it covered
the ties and come up on the rail on the left hand side as you
come out, at about the point where Perkey was killed.
A. Ithink you heard me tell Mr. Nuckols that it covered
the ties on the right hand side, going in.
Q. About how high did it come up on the rail?
A. I do not think it was on the rail—just covered the
ties on the right hand side.
Q. That was slightly lower—^that right hand side rail
as you go in?
A. Yes, sir.
[309]
Q. There was gob on the left hand side, was it not?
A.

I think there was a little bit.

Q. Now, between the ties, was the bottom about even up
with top of ties ?
A. There was not any gob in the track.

Q. Was there any water between the tracks?
A. Yes, sir, there was water between the ties.
Q. Assuming, Mr. Upchurch, there was no place that
the water would have drained to, would it necessarily have
been 5 or 6 inches deep on the left hand side coming out?
A.

It could not have been.

Q. Why not?
A.

These ties are on the bottom and are not over 4 in.

thick.

Q. I understood you to say, Mr. Upchurch, that those
ties were only about 12 inches apart.
A.

That would be my guess.

^
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"

Q. This is mule haulage, and is it not your practice to
set ties on mule haulage over 12 inches apart?
A. It is—have seen them over 12 inches apart.
Q. What is the distance of these ties apart?
A.

I think about 12 inches.

Q. Is it not the usual custom, where you fiave mule
haulage, to put ties about 2 1-2 feet apart?
A. No, sir.

[310]

Q. Are not your ties about 12 inches apart up to the
side track, and from there on, 2 1-2 to 3 feet apart?

A.

I don't think so.

• Q. You were in there about four times a day. What is
your judgment as to how far apart these ties were?
A. I was ip there to work—^not to measure the ties.
Q. Was it part of your duty to inspect the track?.
A. It was only to see it was in good shape.
Q. What I want to know is whether or not they were
2 1-2 or 3 feet apart.
A. Thete were none 2 1-2 feet apart. *

Q. About how far apart are they on motor haulage?
A. I could not tell you exactly.
Q. Give me your idea of the width?
A.

We have laid them on 12-inch centers.

Q. I am talking about this entry.
A. I could not give you the different measurements.
Q. You, of coure, inspected these wires?
A.

Yes, sir.

Q. Did you inspect them to see whether or not fchey were
looped?
A. No, I never examined them that close.

Q. Was the wire burned in two before that day?
A.

If it had been, it would never have been left that

way.

Q.

Suppose the wire had been burned in two and

[311] had been hooked together and not reported, would you
have noticed it from that casual examination?

A. The rule was when anything got the matter with the
wires, was to make a report of it.
Q.
A.

And you had no report of it?
No, sir.

Q. What I am asking you is whether or not, if the wire

had been broken and not reported, but repairs made, is
whether or not you would have noticed it?
A. If the wire had been broken and had not been re-
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ported, I do not know.

Question by the Court: The way you examined it, could
the Wxre have been broken and looped back and you overlook
ed it?

A.

I could have overlooked it, Judge.

Mr. Parker: You, of course, cotild have passed it by with
out noticing it?
A.

Yes, sir.

Q. Mr. Upchurch, did you take any measurements at tne
point of the accident?
A.

No, sir, I did not.

Q. Did you point out the place to the gentlemen that
took the measurements, where Perkey was killed?
A.

No, sir, I did not.

Q. About how wide is that entry at the point where Per
key was killed?
A.

I think 9 or 10 feet.

Q. About how far was that wire that carried the
[312] current—what I mean is, both wires—^from the roof of
the mine at the point where Perkey was killed?
A.

You want to know how far it is from the slate?

Mr. Parker: Yes, sir.
Witness: I think it is 6 inches—could be 8 inches.

Q. About how far did it come out from the side?
A.

I have never made any measurements—^it could have

been 6 or 8 inches.

Q. And the return wire was strung directly beneath the
live wire, and how far was it from the return wire to the live
wire?

A. I would say it would run from one f^ot to two feet.
Q. No guards on these wires?
A.

No, sir.

Q. This wire had been placed there and strung along for
a distance of 3,000 feet in this entry, getting ready to oper
ate?

A. Yes, sir, it was extended up to the pump;Q. When was that done?
A. When we were cleaning up the entry.

r
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;

Q. Within 30 days previous to Perkey's death?
A.

Yes, sir.

Q. And this wire extended up this entry for a distance
of 3,000 feet!

A. I would not say—1 do not think it was tha^JiGng^
distance.

Q. How far did it extend beyond the pump?
A. Well, it stopped at the pump, and the wire men
hung this wire on up the entry the day after Perkey

[313]

was killed.

Q. At the time Mr. Perkey was killed, it only extended
to the pump?
A. Yes, sir.

Q. Then about how far was the pump from where Mr.
Perkey was killed?
A.

About 700 feet.

Q. About how far was it from where the pump was lo
cated to the end of the wire you had extended up the entry,
after Perkey met his death?
A. Up to about 8 or 9 room.
Q. Give me the feet if you can.
A.

About 690 feet.

Q. Mr. Upchurch, about what size trolley do you use in
this entry?

A.

Two naught (00).

Q. About what size wire did you use on the rib?
A. I could not tell you the number.
Q. Was it as large as a lead pencil.
A.

I guess it was about that size.

Q. About how large was this trolley wire?
A. It was larger than a pencil.
Q. Was it a different size from the wire on the rib?
Yes, sir.

A.

Q. Mr. Upchurch, in the use of this trolley wire, you
[314] make your return by your rails that your motors run
A.

over, do you not?
Yes, sir.

Q. And when you speak of bonding, that means wiring,
the break where the two rails come together, does it not?
A. Bonding is made for that purpose.
Q. Bo you mean the entire distance of the rail?
A. No, sir.

Q. In the use of motors, you use only one wire, and it is
strung overhead, is it not?
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A-. "5esi sir;.

Q. In pntting^^ yoxir. wire on the-rib, yon use two wires,
one for direct current and for return?

A.

Yes, sir.

Q. Did yon ever, use the method of one-wire on the rib
and use^ the track for the returnf

A. We have used the method of one wire on the- rib and.
fastoned. t he wire alci.-;?: the track.

Q. It is a little easier to stringy, wire on the rib thaiirife
is; on; the roof, is- it not?
A.

A little faster.

Qi How long was it after Mir. Perkey was kUled oeforo
you actually used machines to cut the coal in that, entry?
A. Just, as soon as we; got the places- straightened out—
maybe a day or so.

Q. Then, you: extended the-wire and brought in the
[315,]i machines?

A.

Yes, sir.

Q, Mr. Upchurchj there was; of course,, nowhere along
this entry, from the trap door on up to the pump, any wire
strung in the roof,, and nolidng along out in this entry, to pre
vent you walking along the; track?
A.

Not all: the wa,y.

Q. What part of the way?
A'-,

Wherever, it became? more^ convenient.

A number of

times I have walked tha close side, when: everythirig was cleai!
and there was no water there;.

Q;
A.
Q.
A.
Q.
A.
Q.
men to
AQ.
done it
A.

And sometimes you: took; one step: on top of the rail^
I did at this particular point.
Why?
I tried to keep my feet dry.

Would: the mud make^ your feet pretty slick?
No, sir.

Did you step on; the raiL as- you went in with, these
keep out of the mud?
I did not say that I did it at this- time.
It would not have been impossible for you to have
then, would it?
No, sir.

Q. What you wanted to keep out of was the mud on the
clearance side, was it not?
A. Yes, sir.
[316]
Q. How long has that condition existed?
A. I suppose it is there yet.

r
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Q. How long had it existed before Perkey was killed?
A. It had been there ever since I had been working
there.

Q. Was it a low place?
A. Yes, sir, on the right hand side.
Q. You did not warn the men not to walk on this rail,
did you?
A. No, I didn't warn them. I thought they had enough
sense to know what to do.

Q. About how far did this muddy condition exist from
the left hand rail as you went toward the room neck?

A. The best I remember, it was muddy back to the
room neck, of No. 11 room.

Q. You, of course, had had that part of the entry clean
ed up?

A.

We was working on it at that time.

Q. About how far did your gob extend in the entry?
A.

Never come out on the entry.

Q. Wliat was the height of the passway as compared
•with your ties?

A. About level with the ties at this place.
Q. Mr. XJpchurch, from the position of the imprint made
by his body, did you form any conclusion then as to which dl
rection his head was between the tracks?

A. I think it was lying coming down toward the

[317] outside, and his feet back toward the pimip.
Q. Mr. TJpchurch, which rail was his head appar
ently nearer to, the left hand rail or the right hand rail, as
you come out?

A. I think it was the right hand rail?
Q.

His feet?

A. They seemed nearer to the left hand rail, coming
out.

Q. Was the wire lying anywhere on the track?
A. Lying along the track.

Q. Somewhere near where the body appeared to have
been?

A.

Q.
A.

Yes, sir.
Was Mr. Perkey's body wet?
Yes, sir, it seemed to be.

Q. Mr. TJpchurch, if I get you correctly, ghuler, who
was also a mine foreman, left your party at the switch and.
did not go into the rooms and was not present?
A. No, sir, he did not go into these rooms.
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Q You found Mr. Perkey lying in the mouth of what
room?

A.

No. 11.

K-e^Direct Examination.

By Mr. Nuckols:
Q. No. 11 room, what panel?
A. Second panel.

Q. If I understand you correctly, the panels as you go
along are marked off. What is the length of each
[318] panel?
A. There are 19 rooms turned off, and each on 60

foot centers; and there is a barrier pillar left of 210 feet,
making each panel about 1,350 feet.

Q. This No. 11 room, was it in the second panel?
A.

Yes, sir.

Q. And these rooms, 5 ,6 and 7 and 10, are in what
panel?

A. They were in the third panel.

Q. You spoke something about catching yourself put
ting your feet on the rail to step by this place as you were
walking along the walkway on the clearance side?
A.

Yes, sir.

Q. You, of course, know that this practice would be con
sidered dangerous, especially by men experienced in coal
mining?
A. Yes, sir.

Q. Are these ties laid on the solid bottom?
A.

Yes, sir.

Q. How thick are they?
A.

I don't know exactly.

Q. About how thick from top to bottom?
A.

About 4 inches.

Q. At the time you issued this employment card, do you
remember how much experience Mr. Perkey told you he had
. had in mining?
A. He told me how much—don't remember exactly,
but I believe it was 9 years.

Q. You recollect whether or not, at the time that
[319] card was issued, you put on the card what Mr. Perkey
A.

told you?
Yes, sir.
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Q. I hand you a card^ Mh?; Upehurch^ aad^ask if that is
the employment card issued to Mr. Perkey on ti-ai occasion;t
A.

I think it is.

Q. Does that card show the time Mr. Perkey told you
he had worked in coal mines ?

A. Yes, sir.
Q. With that card, does it refresh your recollection as
to what he told you?

A. I told you I thought he- said 9 years, and the- card
shows 9 years.

Q. I notice that the figure 9 on this card- is followed by
months on a top line^ with the word' years " just below
''months." Do you know whether that means 9 months or 9
year&^

A.

9 years.

The defendant offers in evidence the employment card:
of J. G. Penkey, marked ''Upchurch Exhibit No. L" Said
exhibit is attached to Duplicate No. 1. Note : A true copy of
this exhibit is attached. R. R. Roberts, Glerk.
Q. Do you know where that card came from, after you:
gove it to Mr. Perkey?
A.

No, sir;

Q. Do you: know John, Cornett, who was pumpman, on
9 left at that time?

A.
[320]

Yes, sir.
Q. Do you know what became of him?,
A.

I do not

Q. Did he ever work for you any more?
A.

No, sir.

Q. State whether or not you discharged M!r; Cbmett?
A.

I did not.

. Q. He never worked for you any more?
A.

No, sir.
Q. Do you/ know, whether or not he went to work for
anybody?

A. He-went to work at Inman, for the Virginia Iron,
Coal and Goke Gompany.
Q. Do you know how long he worked at Inman?
A. No, sir, I do not.
Re-Gross Examination.

By Mr. Parker :

Q. Mr. Upchurch, will you please make the figure^ **4"
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for me, and also tlie figure "9," and also the figure "6,'* and
also a figure "3," and now ant)ther figure "4" please, sir.
A.

(Witness makes figures.)
ReR-Direct Examination.

By Mr. Nuckols:

Q: In view of the request that Mr. Parker has just made
of you, I will ask you to refer to the card again and tell the
jury whether that is a **9," a "6," "4" or "3."
[321]

A.

It is a ^'9."
Re-Cross Examination.

By Mr. Parker;

Q. Now, Mr. Upchurch, I will ask you to explain that
again and tell the jury which it is.
A. It is a "9.'» '
D. TERPESTRA.

D. Terpestra, sworn, testified:
Direct Examination.

By Mr. Nuckols:
Q. How old are you, Mr. Terpestra?
A. Forty-three.

Q. What is your oceupatit)n'?
A. Engineering and coal mining.
Q. What mines are you operating at this time?
A.

Raven Red Ash Coal Company.

Q. Where are they located?
A. Raven, in Tazewell county, and I am operating the
Halcon Coal Company in Wise County, and am still director
of the Wise Coal & Coke Company in Wise County.
Q. The Wise Coal & Coke Company is at Dorchester, is
it notf

A.

Yes, sir.

Q. How long have you been connected with mining
companies?

[3221

A.

I was from 1902 to 1913 engineer for the Gen-
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f
eral Electric Company in their P. & M. department,
and from 1913 to December, 1923, general manager for the
"Wise Coal & Coke Company of Wise county.
Q. Did you ever do any work of coal mining yourself?
A. No, sir.

Q. Your actual experience has been withr^'^ctrical
equipment, has it not?
A. Yes, sir.
Q. To what extent, if at all, Mr. Terpestra, have you
visited coal mines in this Southwest Virginia territory, other
than the mines with which you have been connected?
A.

I have visited the mines of the Blackwood Coal &

Coke Company, in Wise county, at Pardee, Roaring Fork,
and I visited some of the Stonega Coke & Coal Company's
mines at Stonega and Rhoda, and have visited some mines of
the Clihchfield Coal Corporation at Clinchco, and have been
in the Glamorgan mines at Glamorgan; and I think I have
been in some of the Virginia Iron, Coal & Coke Company
at Toms Creek. And I thinlc that is all the mines that I have

visited in Wise county except the ones that I have been con
nected with.

Q. Has your past experience been such as to enable you
to familiarize yourself with the custom of installing electrical
equipment?
A. Yes, sir.

Q. Mr. Terpestra, assuming that you have an en-

[323] try in a coal mine, the motor track extending up the
entry a distance of from 1,000 to 1,500 feet, and the

motor line stopping at that point, and from that point on up
the entry there being a mule haulage of from 1,000 to 2,000
feet in length; and along whi^h mule haulage electric cutting
machines are taken for the purpose of cutting working places,
and there being situated on that mule haulage at a distance

of about 1,000 feet from the end of the trolley wire a pump;
what is the customary manner of conveying current along this
mule haulage for operating purposes?
A.

Machine W're.

Q.

What kind of wire?

A. I always use two bare wires, a positive and negative,
and the reason for using bare wires was so we could carry our
cutting machines up the entry.
Q. What material is this wire?

A. Generally No. 21B card drawn copper wire.
Q. With reference to the entry top, or rib, where is the
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customary place to string these copper wires, assuming that
your entry is only 5 feet 1 inch in height from the top of the
rail?

A. We usually place it on the rib.
Q. What is the reason for that?
A. Well, it is easier to reach, for the machine op^ators,

in going to work, and easier to put up; and also I never seen
it put up any other place.

Q. With reference to the safety of the mules traveling
along this mule haulage, in your judgment, would it be safer
to put the wire along the rib in the way you have indi[324] cated, or overhead?

A. It is more out of the way on the rib than it is

overhead, and it is a greater distance away from the mules
than it would be if it were strung overhead.

Q. With reference to the men who may be passing back
and forth from their work, which, in your judgment, is the

safer, the bare wire against the rib or in the roof?
A. Against the rib, because he would be walking on the
clearance side, and farther away from the wire.

Q. The proper rib for the wire is on the close side, is it
not?

A.

For the wire, yes, sir.

Q. I will ask you whether or not, in your experience in
coal mining in this field, it is a usual, or unusual, thing to find
wet or damp places along the bottom?
A.

I have never seen a mine that did not have some

damp places in it.

Q. Are you familiar with the Linden mines of the Vir

ginia Iron, Coal &Coke Company?
A.

®

No, sir, I am not.

Q. Are you familiar with the seam of coal being mined
there?

A. Yes, sir, I was in the Stonega mines about ten years
ago.

Q. Ts that one of these same veins?
A.

Yes, sir.

Q. In mining these seams of coal by the Stonega
[325] m'lies, tell the jury whether or not you find wet or
damp places in them?
A. Yes, sir, especially on the room entries, and some on
the main entries.

Q. These room entries are turned off to the right and
left, are they not?

"
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A. Yes, sir.
Q. To what extent do you say you find these wet or

damp places in coal mines under the conditions you have just
spoken of?

A. I say that I never have seen a mine that didn/juha^^
some wet places.

Q. Tell the jury whether or not it is customary to find
that water has accumulated to a sufficient depth as to reach
about one inch above the top of the ties, or one side of the
mine track, that side being slightly lower than the other side,
and the track being laid on ties about 4 inches thick.

A. Yes, sir, it is customary, and sometimes you will find
it coming up on the rail.
Q. Is it unusual to find such places in coal mines?
A. No, sir, I think it is very ordinary.
Q.
A,

What is the reason for that!
The entries are wet.

Q. How did you say that the wetness in a mine is
brought about?

A. Practically all is caused by surface water from the
top, and some by seepage from the sides and bottom.

Q. A good deal has been said about the advisability of
using insulated wires on these mule haulages carrying

[326] your current to the machines and pump. Tell the jury
your idea about that.

A. I always did believe it best to use bare wire, and the
reason is, if you string insulated wire on an entry, the men
will think it safe, but the air deteriorates the insulation very

fast, and if an insulated wire is strung in an entry, in about 6

months the insulation comes off and the men are more liable

to comein contact with it than with a bare wire, for the reason
that they think it is an insulated wire and is safe. An un

less you put up new wire every 4 or 5 months there is a great
deal more danger from an insulated wire than there is from a
bare wire.

Q. Would it be practicable to renew this wire every 4
months?

A. If we had to do that, we might as well quit operat
ing.

Q. With reference to propelling cutting machines along
an entry where mule haulage is used, what would be the ef
fect of using insulated wire?

A. You would have to cut bare places on your wire and

nip the machines and go ahead the length of your cable, and
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then wind up this cablej or dra^ it,- and go ahead^ the: length
again^ and so on until you reach;youir destination;, and the
suit would be a. prohibitive expense for the operator, because
the life of the insulated wire would be short; and, again, your
cablfe would not last any time.

Q. Mr. Terpestra, if you can recollect, I wish you would
tell the jury the mines in which you have seen these naked
wires installed along the rib on mule haulage.
A. Wherever they had nrale haulage they had those
wires installed on the rib.

I

don't

remember

the

[327] names of the mines, but it is the customary praxitice.
. I know they had it at Stonega for a great many years^.
Q. Do you know whether they use mule haulage now?
A.

do not.

Q. Up on these mule haulage entrie&, where both cut
ting machines and pumps are used, and you have to run your
pump night and day, what is the practice as to keeping your
current on the wire during the day when the mules are be
ing worked in that entry?
A. You would have to have your current on the lines all
the time.

Cross Examination.

By Mr. Vicars:

Q. You mean, if the pump was runninig^ the: power
would necessarily have to be ont the line!
A.

Yes, sir.

Q. I understood you to state that you were an electrical
engineer.
A. Yes, sir.

Q. And you have also' been engaged in: the mining in
dustry^
A. Yes, sir.

Q. On all your underground power lines,, installed and
used for the transmission of electric power and the operation
of coal mines, the wire, whether a trolley line or a feed line,

should be put as close to the roof as possible, and should fol
low the entry rib as close as practicable, should it not?
A, Yes, sir, it shouM be as> ctose ta'the- rib and the
[328] roof as possible.
Q. Is it not also a fact that all naked feed Wires of

high; voltage along the entry of a mine and carried along the
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manway, or passway, should be

•

protected

with

suitable

fences, or through proper protections, to protect employees
or others from coming into contact with them?

Winess: Mr. Vicars, what do you mean by high vol^
Mr. Vicars: 550 volts.

Witness: That is not high voltage. You get into high
voltage when you go over 1,000 volts. Then the feeder cables
and high voltage wires are carried into transformers in the

mines and reduced and carried on small wires from the point
of distribution, and the voltage is reduced to from 250 volts
to 550 volts.

Q. 550 volts is not high voltage?
A.

No, sir.

Q., Is that dangerous f
A. Any voltage is dangerous. 50 volts will kill a maTi
under the right conditions.

Q. Do you .mean to say that a wire carrying 500 volts,
strung along a manway, or travel way, is not danger[329] ous?

A. No, sir. During my experience in mining, any
wire carrying electric current as low as 10 volts is danger
ous.

I have known several instances where men have been

injured, and one instance of where a man was killed by a
"Western Union clock wire.

Q.
A.

What is a feed wire?
A wire which feeds current from the substation to

the point of distribution.
Q. What is medium voltage?

A. Well, Mr. Vicars, the scope of voltage is so large
that it would be hard to answer your question. Some electric
companies would consider 3,000 volts as being medium volt
age.

Q. I am talking about medium voltage in the mines.
A. Well, anywhere from 250 to 550 volts would be me
dium voltage.

Q. What would be medium voltage?
A.

There is no medium to it.

Q. Do you mean to say that among mining eng^eers
and contractors of electrical equipment, such a thing is not
considered?

A. I do not know What you mean by medium voltage.
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Q. Is it not a fact that along travel ways, where as
much as medium voltage is carried on wires, that they should
be protected?

A. You protect wires where they cross an entry and
men have to pass under them—that is the only place you are
required to guard the wires.

Q. Is it not proper to guard the wires in that part of an
entry that is used for a tra.vel way, unless it is 6 1-2
[330] feet above the rail?
A. I do not see how that could be practicable, be

cause there is very little coal 6 1-2 feet high.
Q. You spoke of the Halcon mines. Do you know
whether they use insulated wires along the travel ways?
A. No, sir, we do not use any machine wires. TJse onlytrolley wires.

Q. Where is the wire hung in that mine?
A. Hung on the rib, on the wire side.
Q. How far from the rail on the clearance side?
A.

I think the maximum distance from the rail is 36 to

44 inches.

Q. How far is it from the.rib?
A.

About 6 inches.

Q. Why is it put there?
A.

That is the usual location.

Q Is it not a fact, Mr. Terprestra, that the trolley wire
is placed between the rib and the rail on the tight side, and
near the roof, for the purpose of safety?
A. No, sir, we try to carry our wire about the average
height of the seam of coal above the rail.

Q. Now, Mr. Terpestra, 1 will ask you, with reference
to the roof, is it not a fact that you place the wire in the roof
between the rib and the rail for the purpose of safety?
A. I don*t know how to answer any other way than

[331] I answered the other question.

Q. Then you do not know that the placing of the
wire between the rib and the rail, but in the roof, is for the

purpose of safety as well as convenience to you?
A. The purpose of placing the wire in the roof is for
convenience to the motormen or machine operators, and that
is the customary way.

Q. Now, don't you know that the purpose of placing the
wire in the roof between the rib and the rail, and as near to

the roof as it may be possible, is for the purpose 'of safety?
A. No, not for the purpose of siafety, but for the pur-
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pose of traaisinitiiig current for the motors and machines.
Q. If you do not know the wire is on the tight side of
the entry, and between the rib and the rail, for the purpose of
safety, why is it placed there?
A. For the purpose of transmitting current, Mr. VipadPS^'

first of all. Several different opinions could be givefiTl can
not answer your question because there is no answer to it. I

try to give you an intelligent answer, and I can not, for your
question does not mean anything. I will' ask you the ques
tion, what you want to know is where you place the trolley
wires?

Q. I want to know if it is not a fact that trolley wire is
placed near the roof on the tight side and between the rail
and the rib, for the purpose of safety or minimizing the
[332] danger?
A. Xes, sir—^that is, the trolley wire.
Q. Can you operate the machines used in the mine for
cutting coal from a trolley wiref
A. Yes, sir.
Q. Is it convenient to do so?

A. It is convenient where you use motors for hauling
your coal.

Q. I want to know if it is the convenient way of operat
ing machines to attach them to the trolliey wire. Suppose the
trolley wire is strung along-the roof between the rib and the
rail, on the tight side of the entry and 4 to 6 inches from the
roof—^is it convenient to operate your mine machines from
this wire?

A. It is convenient where you use motors getting- out
your coal.

Q.' You do not seem to understand the question. My
question is simple, and it is this: Is it convenient, or not, to
operate a machine from a trolley wire attached to the roof of
an entry?

A.

Yes, sir.

Q. Is it convenient to operate a pump from a trolley
wire attached to the roof of an entry?
A.

Yes, sir.

Q. Then would it not be as convenient to operate a pump
or machine from an ordinary poAver wire, or feed wire, at
tached to the roofi of an entry as it would be if it was a trol
ley wire.?
A.

[333]

No, sir.

Q. Why not?
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A.

I said it was not convenient to suspend a feeder

wire from the roof, because slate falls would cut your feeder
wire on the rail, or on the pump, and slate falls would not be
liable to tear down your wire if it is on the rib.
Q. I want you to answer my question. It is as conven
ient to operate a mining machine from a feeder wire attached
to the roof as it is to operate it from a trolley wire attached
to the roof?

A. I never knew of a machine wire being attached to
the roof. How can I answer about a thing that never hap
pened?

Q. Is that the best answer you can give?
A.

I never knew of a machine wire or feeder wire sus

pended from the roof. It is not convenient.
Q. Explain to me the difference in convenience of oper

ating from a feed line attached to the roof and in operating
from a trolley, line attached to the roof.
A. I don't just see how you could attach the machine
wire or feed line to the roof.

Q. If it is possible, just imagine a feed wire attached
to the roof, would there be any difference in convenience in
operating from the feed wire and the trolley wire?
A. I can't explain that to you, because I never seen a
feed wire attached to the roof, and the feed wire is for the

purpose of transmitting current from the transformers to the
distributing station.

Q. Suppose it is a wire attached to the roof for the
[334] purpose of transmitting power to operate a pump or
mining machine, is it not equally as convenient to oper
ate from such a line as it would be from a trolley wire ?
A. I guess it could be done.

Q. Could it be done as conveniently and economically
as if it was a trolley wire?
A. No, sir.
Q. Why not?
A. Your method of suspending is different.

Q. How do you know it would be different?
A.

You could not suspend a feed wire in the trolley

wire clamps.

Q. I was talking about power lines put up to operate
pumi>s or cutting machines.
A.

I could not answer your question, Mr. Vicars.

Q. Then can you tell me why a line or wire installed for
the purpose of carrying current to a pump or operating a
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mining machine would be any more liable to be knocked down
by a slate fall than a trolley wire would be, swung in the
same place?

A.

We have to put our trolley wire in the roof on ac

count of mechanical reasons.

Q.

What are those mechanical reasons

that would

make power lines strung in the same place as trolley line
would be strung more liable to be knocked down by slate falls
than trolley wire?
A. You suspend trolley wire different than you do
feeder wire. Trolley wire has a peculiar shape, and is

[335] clamped so you will have contact for your trolley poles,
and that is the reason why the trolley wire is strung in
the roof.

Q. .Mr. Terpestra, what should be done where danger
exists of coming in contact with a wire carrying electric cur
rent in an entry or passway?
A. It should be guarded.
Q.

How?

A.

With boards.

Q. If an electric wire carrying current which was at
tached to the rib of an entry can be guarded, why is it not
usual and customary to do so?

A. I never knew of a case of a wire being guarded
against the rib.

Q. You do not know how a wire can be guarded along
the rib I

A.

I've never seen it done.

* Q. Could a board be placed over it so as to keep any one
from coming in contact with it?
A.

Yes, sir.

Q. Wouldn't it be safer to guard these wires with a

board suspended from it, extending one inch below the wire,
than it would be to leave them unguarded?
A. No, I believe not. Assume that you had a wire with
a board to protect it, extending one inch below the wire.

[336] The employee would walk over to the close side, believ
ing it to be safe, and would happen to get under the
board, and it would shock him. And if it was unguarded he
would not be on that side.

Q. Your belief is to leave the wire unguarded—^then the
more danger the safer it would be for the employee?
A.

Yes, sir.

Q. What is the usual method of guarding wires?
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A. The usual method is to guard them with boards.

Q. If it is safer not to guard the wires, what is the use
of having a guard?

A. First, it is to gniard them where they cross an entry
and men have to pass under them; but if your wire is on the
rib and you try to guard them you notify your men to walk
there.

Q. Then you consider the naore precautions you take the
more danger you incur?
A. No, sir.

Q. Now, where you would have a pump 1,700 feet from
a switch and you had a haulway 2,000 feet or 3,000 feet long,
and your airway coming parallel with the entry, would it, or
not, be practicable to put the wire that fed the pump in the
airway?

.

A. Yes, sir, you could do that, but it generally is not
done.

Q. Would it be practicable to do this?
A. I don't think so, because you would have to protect

your brattices, and then you would have to hang your wire,
and you would be more liable to be torn do^vn by slate falls
than it would in the entry?

[337]

Q. What time is coal usually cut by mining ma
chines?

A.

Part in the daytime and part in the night. We usu

ally cut all of our coal in the daytime.
Q. You usually haul your coal with motors?
A. Some places; and some places we use mule haulage.
Q. You have no place as much as 3,000 feet with wire
extended and you use mule haulage, do you?
A.

No, sir.

Q. You've never seen a thing like that, have you?
A.
Q.

Yes, sir.
Where?

A.

We used to have it at Dorchester.

Q. When did you cut them out?
A.

We cut out mule haulage about two years ago.

Q. Did you operate that mine as a mining man and an
electrical engineer both with as much as 2,000 feet of bare
wire extending along an entry where mule haulage was used?
A.

Yes, sir.

Q. Where the voltage exceeds 300 volts on a bare wire
what should be done—mean where you have bare wire along
a travel way where you have voltage exceeding 300 volts?

'
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A. Yon don't have any 300 volts.
Q. Suppose then that you have a haulway or travelway
in an entry where men pass into and out from their work and
you have a bare wire strung in that entry on the rib on the
tight side, and your usual travelway on the opposite
[338] side, and you have a voltage exceeding 300 volts, what
should be done?

A. Let the wire go and don't come in contact with it.
Q. Then you take it that no man expects to take a
chance with the wire?

A.

No, sir.

Q. You say you had in Dorchester as much as 2,000 feet
of bare wire strung on the rib at one time?
A.

Yes, sir.
Q. Did you keep the current on your wire when the mien
were going into and out from their work?
A. Yes, sir.
Q. "What other mines have you seen that done in?
A. I can't answer that question. The conditions of the
other mines might have been different to those at Dorchester.
Q. I want to know what other mines you have seen that
in.

A. I don't know, except Linden.
Q. I want to know if you have ever seen a mine with as

much as 1,000 feet of bare wire strung on the rib m any en
try?

A. I saw it at Stonega about 8 or 10 years ago.
Q. Who was foreman?
A. Duffy.
Q. Was George Kilgore in charge of the mines?
A.

I don't know.

Q., What part of the Stonega mines was this>?
A.

I don't recollect.

Q. Was the current cut off of this entry in the daytime?
A.

[339]

I don't know.

Q. Do you guard your mines or employees by hav
ing your current suspended during the day when the

men are going in and out from their work?

A. Our current is on all the time, except at night.
Q. Don't you cut your coal at night?
A. No, sir.
Q. Why not?
A. Because we have found it more economical to cut it

during "the day.
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Q. Because it is more economical, is the reason you cut
your coal during the day instead of at night, is it not?
A. Yes, sir.
Q. When do you haul your coal?

A. In the day time.
Q. How do your miners load coal at the same time they
are cutting places?
*.
A. When a miner gets his place cleaned up, then the
machine men come in an<l cut the place.
Q. Do you, or not, know it to be a fact that it is the usual
or general custom to cut the coal at night time?
A. I believe that in this field that 80 per cent of the
mines cut the coal in the day time.
Q. What mines cut coal in the day time instead of the
night time?
A. i tliink all mines cut in the day time, more or less.
Q. What would be the objection to extending a bare
[340] line to carry the current to a pump through the air
way?

A. it is easier and naore economical to carry your line
up the entry on the rib, instead of the air course.
Q. Now, Mr. Terpestra, if you had any regard for the
safety of your men, would you not hang your feeder line to
the pump m the roof of the entry, and have a switch there so
that when coal was not being hauled over this track you could
cut the current off?

A. It depends some, Mr. Vicars, on how much work the
pump would have to do.
Q. If you had one pump and it was about 1,000 feet
from the trolley wire, and had about 3,000 feet of mule haul
age, and men working in the day time and using that entry
going to and from work, would you not, for the safety of your
employees, have a switch so that when your men were going
into and out from their work and coal was being hauled by

your mules, on this haulway to the end of the trolley line, by
which the current could be cut off?

A.

Yes, s'r, you could do it that way.

Q. Do you try to guard against accidents in your mines ?
A.

As much as possible.

Q. You have said it is more dangerous to have a wire in
the roof from 4 to 6 inches from the roof than it is in the rib.

A.

Yes, sir.

Q. If a man were walking along the entry, going in and
out. from his work, and should slip, stumble and fall, which

?38

is lie more liable to come in contact with, the wire on the rib
or in the roof?

A.

More liable to come in contact with the wire on the

rib.

Q. Supose it was 12 inches from the roof and your
[341] entry was only 61 inches from the top of the rail.
There would be only a difference of 6 inches.
A. I don't see it would make any difference. It would
be about as much one way as the other.
Q. Do you think that?
A. Yes, sir, I think it—would not say it if I did not
think so.

Q.

Suppose the wire was on the hangers in the rib 9

inches from the rib?

A. It would not make any difference, in my opinion.
Q. You think he would be just as apt to get in the wire
in the roof as the one against the rib?
A. He would be more apt to come in contact with the
wire in the roof. I come in contact with one in the roof my
self.

Q. That is your idea?
A. Yes, sir.
Q. Now, what other mine except the Stonega mine that
you referred to have you seen a live wire strung along the rib
unprotected for as much as 1,000 to 3,000 feet, with the cur
rent on and the men passing into and out from their work?
A. I operate a mine in Tazewell county where one is.

Q. Do you know of any other in "Wise County where
other men are operating them?
A. I do not know—1 never paid much attention.

Q. Then, if I understand you, you do not Imow any
[342]

thing about the custom of other men?
A. Yes, I know the usual customs, but I can't re
member the exact names of the mines.

Q. You do not know of any other mines having bare
wires strung along the ribs for any great distance, do you?
A. I have seen them, but don't remember their names.
Q. I am not asking you about what you have seen—I
want to know where you have seen it, and the length.

A.

The various superintendents could give you a better

answer than I could.

Q. I want to know the names of these mines.
A. I can't give them to you.
Q. As a matter of fact, you really do not know much

^9
about it, do you?

A. I have seen them, but can't remember the names.

Q. You referred to having been in the Stonegap Col
liery Company's mines at Glamorgan. I will ask you if you
saw any bare wire strung on the rib for as much as 3,000 feet
in that mine, with the current on in the day time?
A. I believe that when Mr. Chaney was there they had
some on the main entry going to a pump.
Q. How far did it extend?

A. I think the pump was about 3,000 feet up the entry.
Q. Was it trolley wire?
A.

Yes, sir, and pump wire, too.

[343]

Re-Direct Examination.

By Mr. Nuckols:

Q. Mr. Vicars was asking you if it was not approved
mining practice, where you had a naked wire carrying over
300 volts, and with a clearance of less than 6 feet 6 inches, to
guard that wire. I will ask you if it is not a fact that the trol
ley wire carries more than 300 volts?
A. I do not think so. I think our mines carry about 250
volts, some mines may carry 550 volts.
Q. That is voltage used in Wise County, is it not?
A.

Yes, sir.

Q. Did you ever know of a naked wire being guarded
from one end of the entry to the other?
A. No, sir.

Q. Is any such thing required?
A.

No, sir.

Q. Mr. Vicars was asking you about which was the more
convenient, to place a machine wire in the roof, as a trolley
wire is placed, or to place it along the rib. Tell the juiy
which is the more convenient?
A.

On the rib.

Q. He was asking you about whether or not a machine
wire would be more apt to be knocked down if placed in the
roof than a trolley wire would be.
A. Yes, sir.

Q. Tell the jury whether slate falls occur frequently
andd knock the trolley wire down, or not?

[344]

A. Yes, sir, they occur very often.
Q. Getting away from mines operated by you, and
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taking coal mines generally, tell the jury whether or
not slate falls from the roof knocking down your trolley wire
are a common occurrence or not.

A. I think they are common occurrences.
Q. Mr. Vicars has been asking you about how often you
have seen a mule haulage upon which cutting machines are
used, as much as from 1,000 to 2,000 feet from where your
trolley wire ended, and your machine gets its current from
wires on the rib. Suppose that machines in haulways of that
kind were not furnished current on the rib, what other way
could current be furnished them?

A. Well, you could extend your trolley wire.
Q. Assuming that you have got this mule haulage, with
no motors to use on it, would it be advisable to extend your
trolley wires?
A. No, sir.
Q. Why not?
A. The mules would get their heads into the wires.
Q. Any other reason?
A. It would not be good mining practice to extend the
trolley wire unless it was to be a permanent motor haulway.

Q. Would the safety conditions, so far as men passing'
up and dow from their work, be impaired by installing this
wire on the rib?

A. No, sir, if anything, it would be more danger in the
roof.

Q. What is the advantage, if any, of extending a
[345] trolley wire along the roof of your mule haulage, in
stead of using machine wire on the rib?

A. From a safety standpoint, you would not get any
thing. From the operating standpoint you would incur quite
a bit of unnecessary expense.
Q. Mr. Vicars was asking you about what should be
done where you have danger in mines from electric wires—

can you tell the jury what you would consider dangerous
wires ?

A. I would consider any wire dangerous, even a tele
phone wire.

Q. Is there any practicable way in which all' electric

wires can be so guarded as to guard against coming into contact~ ^vith them ?

A.

I do not know how.

Q. Mr. Vicars has been asldng you about the relative

danger to a man who stumbles and falls, of coming in contact

1 mi

with the wire placed in the roof or placed on the rib. Which
in yoTir judgment is the most dangerous, the wire in the roof
or the wire in the rib?

A.

I consider the trolley wire in the roof more danger

ous.

Q: Aside from personal experience, which, in your judg
ment, is safer for a man?
A.

I believe the wire on the rib.

Q. If you were trying to make your entry safe for ypiir
men, how would you string your wires? Would you put them
in the roof or in the rib?

A. We only g-uard against conditions where a man

,[346] would come in contact with the wires in the perform
ance of his duties.

Q. Would you so arrange your electric equipment as to
make your mine as safe as possible for the menwhile walking
alongyour entry, or to make it safe for oneif he should stum
ble and fall?

A, I would try to make it safe for the ordinary man.
Q. Why would that be?
A. Because I would not think he would be stumbling and
falling.

Q. What would you expect if your men would-be stumb
ling and falling along the entry?
A. If they did that, I would send for the revenue of
ficer.

Re-Cross Examination.

By Mr. Vicars:

Q. Mr. Terpestra, you said that men, in falling, would
be as liable to get against a wire only 6 inches from the roof
as one hung along the rib 12 inches from the roof,
A. Yes, sir.
Q. You also said that a mule was more liable to get his
head in the wire in the roof than on the rib?

A.

Yes, sir.
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W. A. EOSE.

W. A. Rose, sworn, testified:
Direct Examination.

By Mr. Nuckols:

Q. When is your occupation, Mr. Rose?
A. I am employed as mine surveyor for the Virginia
Iron, Coal and Coke Company.
Q. How long have you been employed by that company?
A. Twelve years.

Q. Are you employed as mine engineer?
A. Yes, sir.
Q. Have you had experience in similar work in other
coal mines?

A. No, sir.
Q. Do you know the place in 9 left. Linden No. 3, where
J. C. Perkey was killed?
A: Yes, sir.

Q. Did you go into that entry for the purpose of mak
ing measurements?
A. Yes, sir.
Q. Do you recollect when those measurements were
taken?

A. One day after it occurred.
Q. "Was there anybody with you?
A.

Mr. Bowman was with me.

Q. Did he point out that place to you?
A. Yes, sir.
Q. What, if anything, was there to indicate that
[348] that was the place the accident occurred?
A. I don't remember exactly.
Q. Did you make measurements at the place where'Mr.
Bowman showed you?
A. Yes, sir.
Q. Was a map made of it?
A. Yes, sir. •
Q. After that map was made, did you check the data
with the measurements?

A.

Yes, sir.

Q. Is this'the blueprint that was made?
print to witness.)
A. Yes, sir.

(Hands blue

Q. Referring to this map, Mr. Hose, I note that along
the top of the map there is drawn a figure. Please explain
what the various lines represent.

A. They represent the rib on each side of the entry.
Q. In the first place, what does this figure represent,
from left to right?

A. Map of section of 9 left entry of Linden No. 3.
Q. What do the heavy white wavy lines on this map
represent!
A^

The rib on the coal.

Q. What does the break in the white wavy lines at the
top of the map, in which there is drawn one light white line,
and on which "C. L. No. 11 room, 2nd panel" is written, rep
resent?

A.

[349]

That is the center line.

Q. What does this open place indicate?
A.

That indicates where coal was taken out for No.

11 room neck.

Q. I notice on the lower edge of this figure, a little to
the left from opposite the mouth of No. 11, another break.
What does that represent?

A. Represents the break-through between the entry, and
airway to ventilate the mine.

Q. Is there any obstruction across this break-through?
A.

There is a brattice so the air will go on up the entry.

Q. Was there any. opening in that brattice through
which men could pass?
A. No, sir.

^ Q. What do these heavy red lines indicate?
A.

The track rail.

Q. What does this heavy yellow line represent?
A.

The wire.

Q. Now, Mr. Rose, I see at the lower edge of this map
another figure. Please state to the jury what that is?
A. That represents a vertical cross section.

Q. This point you have referred to—is that the point

where Perkey was killed?
A.

Yes, sir.

Q. This lower figure is a vertical cross section at that
point?
A.

Yes, sir.

Q. Mr. Rose, what is the mdth from rib to rib at
[350] that point?
A.

9 feet 6 inches.

f
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Q. On tMs cross section, what does this yellow dot indi

cate?

A.

The live wire.

Q. Tell the jury the distance of that wire from the coal
on the rib.
A. 9 inches.

Q.

What is the distance of that wire from the roof?

A. ,12 inches.

Q. What is the distance of the wire above the top of the
mine rail?
A. 4 feet 1 inch.

Q.

What is the height of the roof?

A.

5 feet 1 inch.

Q. Mr. Eose, do you remember the height of a 20-pound
steel rail?
A. A fraction over 2 inches.

Q. WTiat is the gauge, or width, of the mine track, in
side?
A.

44 inches.

Q. Is that the customary gauge for a niine track?
A.

It is with all mines I have been in.

Q.

What is the distance from the center line of the track

to the live wire?
A.

.

3 feet 4 inches.

Q. What is the distance from the right hand rail going
in to the live wire?

[351]

A.

18 inches.

Q. What is the distance from the left hand rib, as
you go in, to the left hand rail?
A.

43 inches.

Q. Coming back to the diagram—^the top of the map, I
call your attention to 2 white figures projecting from the rib
of the coal on the right hand side, marked '^Wire Hangers."
Please explain what those are.

A.

That is supposed to be the hangers which hold the

wire.

Q. What did you say the distance the wire was at that
point from the rib? .
A.

9 inches.

Q. How far apart are those two hangers?
A.

21 feet 8 inches.

Q. T believe the letters "A. A." designate the point
where Perkey fell?
A. Yes, sir.

Mo

Q. How far from the haiPtger was that, Mr. Rose?
A.

6 feet.

Q. What is the distance from the center line of the
mouth of No. 11 room to the point designated "A. A." on the
map?
A.

15 feet 6 inches.

Q, I notice that this diagram has marked on it "To
Heading,'' with an arrow pointing to the right. Please state
what this indicates?

A. It indicates going to the working face of the entrj^.
The defendant offers in evidednce the map referred

[352] to by this witness, marked

A. Rose Exhibit" for

identification, and the same was filed. Said map is
attached to Duplicate No. 1. Note: A true copy of this ex
hibit is attached. R* R. Roberts, Clerk.

Q. I believe you said these measurements were made
the day after Perkey was killed?
A.

Yes, sir.

Q. Please tell the jury the condition of the floor, with
reference to water, accumulated at that point.
A. I don't recollect—^but the best of my recoUectioxi is
that water was in the middle of the rack outside, and the walk
way was muddy.

Q. On which side^ as you go in?A.

On the left hand side, coming in.

Q, Do you remember whether that water stoop over any
part of the ties, or not?
A.

I don't remember.

Q. In making these measurements, did you walk across
the entry and up it back to the hangers?
A. Yes, sir.

Q. Tell the jury whether, in doing that walking, you
found you had to walk or step into any water.
A.

I do not think that I did.

Q. Did you, or not, have to walk the rail?
A.

I do not remember.

Q. Can you tell the jury whether or not you had to
[353] do that?

A. I could not say—^my best recollection is that I
did not.

r
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Cross Examination:

By Mr. Parkers

Q. Who was present when yon took the measurements?
A. Mr. Bowman, and a helper of mine.
Q. Who was that helper?
A.

Ed Rose, I believe.

Q. Did you date the map as of the day you took the
measurements?

A. I don't remember—believe the map was dated the
day of the accident. However, I couldn't say as to that, pos
itively.

Q. What is your custom—do you date it the time you
take the measurements or the time of the accident ?

A.

At the "time of what it represents occurred.

Q. You did not take the measurements until the day af
ter the accidient, did you?
A. No, sir.

Q. Did you date the map back to the date of the acci
dent, or the day you took the measurements?
A.

I am not sure.

Q. What is your best recollection as to that, Mr.
[354] Rose?

A.

My best recollection is that I dated the map to

the date of the accident.

Q. You never put on the map the date you took the
measurements, did you?
A.

I don't think so.

Q. What does the date on this ma,p. May 30, 1922, rep
resent?

A. It was traced on heavy paper, and that date is when
the blueprint was made.
Q. Who made this blueprint?
A.

Mr. Cook.

Q. Did you have anything to do with the making of
those dates?

A.
May 30,
Q.
A.
Q.
A.

The date April 17, 1922, was on my notes. The date
1922, was not.
Was the electric wire up or down at that time?
It had been repaired, and was up.
How had it been repaired?
I could not say.

Q. Could you see the break?
A. No, sir, T was getting measurements at that point.

'
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'Q. Did you measure to that break, or did you measure
to the hangers?

A. I measured to the hangers, and if the wire was tight
between the hangers the distance should be the same.

Q. How did you get these measurements as to the par
ticular spot that Perkey fell?

[355]

A. He pointed the place out to me, and I measured
it.

Q. Did you notice the break?
A.

I don't remember, the wire was up.

Q. Did you notice any break in the lower wire?
A.

No, they were both up.

Q. What else had taken place in there outside of repair

ing the wires ?
A.

That is all.

. Q. Now, how muchwater had been taken out?
A. I don't know anything about that.

Q. Did you notice these hangers, and could you tell

whether or not they had been moved?

A. If theyhad, I could not tell anything about it. I seen
the old pegs there. They was black.
Q. Was there any new wire there?
A.

I did not notice.

Q. What was the color of the wire?
A. Just copper wire.
Q. Was it bright or dark?
A.

I think it was dark.

•Q. About what was the size of that wire?
A.

I did not measure it.

Q. You have some idea, haven't you?
A, Something like a lead pencil.
Q. About the size of a clothes line?
A.

A little bit larger than that.

Q. What was the width of that room neck?
A. I have got it shown there. It is 11 feet, I think.
[356] Q. Give me the measurement from the right hand
rail,
out, to the mouth of the room neck.
A.

3 1-2 feet.

Q. What did I understand you to say, Mr. Rose, was the
distance between the bottom and the live wires?

A. From the top of the rail to the live wire it was 4 feet
1 inch.

Q. The ground wire was 12 inches lower, which would
make it about 35 inches from the top of the rail, would it not?

r-
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A.

Aliout 37 inches.

Q. Now, Mr. Eose, did you make any other measure
ments in this entry, other.than as shown?
A.

I believe that is all I made in connection with that.

Q. Is there any other lower place in this entry than this
one point?

A.

I don't remember, I think that is about the lowest.

Q. What is your judgment as to the average height of
that entry?
A.

It would be close to 6 feet.

Q. What was the distance between the ties at this point?
A.

I did not measure that.

Q. What is your judgment as to the distance between
the ties at this point?

A. Generally about 2 feet between ties on mule haulage.
Q. Is there any difference in the width between the ties
on mule haulage and on motor haulage?
A.

About the same.

Q. On motor haulage the ties are about 2 feet apart?
A.

:[357]

Yes, maybe closer on the main line.

Q. As a matter of fact, the motors are heavy and
require the ties closer together than they do on mule

haulage, do they not?
A. I don 4 think so.
Q. Is is the custom in these mines to put the ties as close
together on mule haulage as it is on motor haulage?
A. Yes, sir. As far as I have noticed, it is.

Q. When you were going up that entry, did you*walk
between the rails?

A.

I walked on the left hand side.

Q. After you passed No. 11 room neck, where did you
walk?

A.

On the outside.

Q. As you passed this room neck to get up to the place
where Perkey was supposed to have been killed, where did
you walk there?
A. Passed on the outside of the track.

Q. As you passed the roomneck of Room 11, you passed
on the outside of left hand rail on the clearance side?

A.

That is the way I recollect it—I don't remember ex

actly.

Q. I am asking if you did that?
A. Best of my recollection, I did.
Q. Was it muddy?

•
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A.
Q.
A.
Q.

Yes, sir.
Did you have on regular mining boots?
No, sir.
That water was about on the level with the rail
above the ties, was it not?
[358]
A. About even—^possibly a little higher than the
ties.

Q. Then the water was level with the rail there?
A. No, sir.
Q. I am talking about on the left hand side going in.
A.

It was somewhere near level with the ties.

Q. Now, Mr. Rose, do you remember how far you had
to pass the room neck before you crossed over and got on i^e
track, or between the track, when you took those measure
ments?

A.

About 15 feet past the mouth of the room, or the cen

ter line.

Q. Did you notice any water between the track at that
point?
A. As I recoUect, where the mules walked it was dug
out and water was in the holes.

Q. Now, on the right hand side, next to the rib, or be
tween the right hand rail and the rib, did the water extend
there at that point?
A. No, sir, there was not any water there.
Q. "What was the thickness of those mine ties, Mr. Rose?
A. About 5 inches, I guess.
Q. As I get you, the right hand rails, going into the
mines, are just 18 inches from the rib?
A.

27 inches.

Q. The wire extended out from the rib 9 inches,
[359] making a clearance of 18 inches between the wire and
A.

the rail, did it not?
Yes, sir.

Q. Now, the rib along the right hand side, going in, is
not exactly straight, as this map shows, is it?
A. It was slightly wavy.
Q. Did it correspond with the lines of the opposite side
as to being wayyl
A- Yes, sir.

•
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Re-Direct Examination.

By Mr. Nuckols:

Q. Mr. Parker was asking yon about whether this place
in this track had been filled in since Mr. Perkey's death and

before you made your measurements. Tell the jury if there
was any evidence of the track being filled in.
A.

There was not.

Q. I believe you said there were mule tracks there?
A. My recollection is that th,ere were mule tracks and
that they were full of water.

Q. Mr. Parker was asking about whether the rib was
straight or not, and you said it was wavy. What do you
mean by "wavy"?

A. I suppose all I had reference to is where the coal has
-been shot, making a ragged rib.

Q. Is there any reason why it should be straight?
A.
[360]

No, sir.
C. A. SINE.

C. A. Sine, sworn, testified:
Direct Examination.

By Mr.
Q.
A.
Q.

Nuckols:
How old are you, Mr. Sine?
Forty-four.
What is your present occupation?

A. Safety engineer for the Stonega Coke & Coal Com
pany.

Q. As safety engineer for the Stonega Coke & Coal
Company, what mines come under your jurisdiction?
A. All of the mines in Virginia and West Virginia.
Q- What is the general nature of your duty in this ca
pacity?
A. To devise ways and means of preventing accidents.
Q. As a part of your duty, do you go through the mines
and see how the work is being carried on?
A. Yes, sir.

Q. What other experience have you

had with

coal

mines?

A.

I have been at this same line of work about ^ years.
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Q. During these 9 years, what places have you worked
in?

.

A. Just two places—one for the Stonega Company, and
one with the Associated Insurance Company.

Q. Explain what the Associated Insurance Company is.
A. It is a group of casualty companies organized for
the purpose of carrying coal mining risks and also prohibi
tive risks.

Q. I believe it is a fact that, after the compensation
laws were enacted, a basic premium was adopted, and
[361] each individual company carried its own risk, but op
erated under the name of the Associated Insurance

Company?
A.

Yes, sir.

Q. While you were connected with the Associated In
surance Company, were your duties in connection with coal
mining, and especially in the coal mines of Southwest Vir
ginia?
A. My work was very much the same, and I was mak
ing examinations over several different mining States.
Q. Prior to this 9 years, had 5''ou been connected with
coal mining?
A. I began working in the coal mines as a trapper, and
went to
Q.
A.
Q.

A.

superintendent.
Over what period of time ?
22 years.
In what coal fields did you do that work, Mr. Sine?

West Virginia, Pennsylvania, Illinois, Alabama and

old Mexico.

Q. In those mines, tell the jury whether or not the meth
od of mining known as room and pillar work was in use.
A. In most places.
Q. Is that the method of mining used in the fields of
Southwest Virginia?
A, Yes, sir.
Q. Are you familiar with the customary method of
equipping and installing electrical equipment in the coal
mines of Southwest Virginia?
A.

[362]

I think so.

Q. Take this case. Suppose you have an entry in
which a motor .line runs to a certain point—say 1,000
feet, the motor being operated by electric trolley wire. The
trolley wire stops at the end of that 1,000 feet, and from that
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point on up tlie entry for a distance of 2^000 feet or mo^re you
have mule haulage; and the height of your coal on the aver
age would be as low as 5 feet 1 inch ahov-e the mine rail; and
cutting machines are being used and a pump is installed
thereon about 1,000 feet beyond the end of the trolley line,
and it is necessary to operate the pump day and night. I will
ask you, what is the customary method of conveying current
up that entry for the use of these cutting machines and pump?
A. I think the custom is to carry it up the rib when you
have coal of that height.
Q. What Mnd of wire would you use?
A. Copper wire.
Q. Tell the jury whether or not the custom is to use in
sulated or naked wires for that purpose.
A. I think the most general practice is to use naked
wire.

Q. Is it, or not, practicable to use insulated wires for
the purpose of carrying current for these machines?
A. I don't think you could use insulated wires for the
machines, because of the difficulty of tramming machines into
and out of the mines.

Q.

Explain to the jury what that is.
A. The difficulty encountered is that of supplying

[363] the machine with electric current.

tram a
A.
Q.
A.

Q. If you have an insulated wire, how would you
machine into an entry and out of it?
By the use of a machine cable.
How. would you get power from an insulated wire?
By making naked places on the wire.

Q. About blow often would you have to make a naked
place on the wire to attach your machine cable to?
A. The general practice would be to make naked places
as often as you have working places or rooms, which usually
is about 50 feet apart.
Q. In taking your macliine in and out of the mines, how
would you tram it along, if you use insulated wire?
A. Well, I don't know exactly how to explain that.
Q. Tell the jury where you would attach the cable, and
what you would do next?
A. In each entry where machines are used, there is what
is called a feed mre, and this wire is used to carry electric
current on up the entry to the working places some distance
from this feed wire, sometimes 150 feet ftrom face. Then you
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attach your cable and extend it up to the face. The machine
carries that cable with it, and when, the place is cut they wind
up this cable. On the end of the cable a pole is attached to it,
and they take this pole, when this machine is trammed along
where bare wire is used. If you have insulated wire you take
this cable and hook it on bare places,, and then run the length
of the cable, and then stop, and bring up the end and
[364] hook it on again, and keep that up until you get to the
place you are going.

Q. The limit of each run is the leng*th of the machine
cable, ordinarily 250 feet to 3G0 feet?
A.

Yes, sir.

Q. What effect would the dragging of this cable over
the ground have on it?
A.

It would break the insulation of the cable.

Q. From a safety standpoint, what would be the risk?
A. It would damage the cable, and the operator would
stand a chance of getting an electric shock.
Q.. Taking up the mines of the Stonega Coke & Coal
Company, in what mines of that company is mule haulage now
used?
A.

The Arno mines.

Q. Do you know the length of the longest mule haulage
in that mine?

A.

No, I don't exactly—probably 1,000 feet.

Q. Are cuttuig machines used on those entries where
mule haulage is used?
A. Yes, sir, at night time.

Q. Any pumps on those haulage ways?
A. Yes, sir,, you use pumps, but the pumps are not run
on naked wires.

Q. How are these wires carried up these entries where
mule haulage is used?

A. Some places on the rib, and some places on the top,
and some places on timbers between the rail and the rib.
Q. Assuming, Mr. Sine, that you had an entry 5 feet
.[365] 1 inch above the top of the mine rail, and the rib on the
near side of the track was 27 inches from the mine rail

on that side, and one wanted to string a naked wire carrying
electric current through that entry, please state to the jui*y
whether, in your judgment, it would be safer for men going
to and from work along that entry to suspend that wire along
the roof a distance from 4 to 6 iniehes and in a line 6 inches
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outside of the mine rail, or would you place that wire on hang
ers against the rib on the near side, so that the wire would be
suspended 9 inches from the rib and 9 inches from the roof—
which is the safer for the men?

A.

With an equal degree of workmanship, the line on

the rib would be the safer.

Cross Examination.

By Mr. Parker:

Q. Mr. Sine, what is the custom practiced in your en
tries, where you have mule haulage and you are running cut
ting machines from power gotten from wires which are strung
on your rib, is that current used when you are hauHng there,
and is it used when the men are going to and from work?
A. I don't believe we have any of that nature.
Q. That is not the practice that you approve of, is it,
Mr. Sine?

A; We get pretty tough names about being cranky about
those things.

Q. What is your answer, then?

[366]

A. We safety men take the least hazardous.

Q. What has invariably been your practice when
you find conditions of that sort where you have mnle haulage
a distance of 2,000 feet or more and two bare wires strung on
the rib, one the positive and the other the negative, carrying
550 volts both night and day, and men have to use that entry
as a passway going to and from work? Is that the practice
you approve of?
A. I believe, in some places, it would be necessary.
Q. Tell me one place you have aproved of any such
practice.
A. It has not been necessary for me to. do that.
Q. No such custom as that exists in your mines, does it?
A. As a general proposition, there is not?
Q. Your practice is, where you have naked wires strung
for a distance of more than a thousand feet, and this entry is
used for mule haulage and men use it in going to and from
work, it has been your practice to shut the current off when
that is being done, has it not?
A.

All the wires that we have where the mules travel

has no current on them when we are working.
Q. Then if I understand you, Mr. Sine, there is no sup-

;
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posed practice in your operation of Rhoda, Stonega, Imboden, Keokee, Dunbar, Arno and your West Virginia opera
tions, as outlined by Mr. Nuckols, except at Arno there is a
mule haulage entry of about a thousand feet?
A.

Yes, sir.

Q. As I understand you, you have at that mine an
[367] order to cut the current off the wire when the entry
is being used for mule haulage?

iV. Yes, sir, my practice has been—and my undcrstaTjding is that they are doing that.

Q. Is it not the way you, as a safety man employed by
this company, advise them to do?
A. I think that when you sometimes cut one hazard out
you make another.
Q. Now, what hazard would be made by cutting current
off the wire?

A. You are more apt to have accidents during the day.

Q. Now, what hazards would your men be taking in this
entry by cutting the current off the wire of that entry when
it is being used for haulage and men are passing over it going
into, and out from their work?
A. When you cut the current off that entry, you neces

sarily must do your cutting at night, and accidents might pile
up from some other source, and as the cutting is done at night
we expect more accidents at night time than we do in the day
time.

Q. But I understood you to say it was your practice to
cut your coal at night.
A. Yes, sir, that is what we do.

Q. Where you do the cutting of your coal at night, it
is not your custom to carry power over these wires in the day
time?

A. No, sir. The wires have been installed in the air
course for the use of pumps.

Q. Then you use separate lines to your pumps, do
[368] you!

A. Yes, sir, we use separate lines to the pumps—
that is, where the pumps are installed on mule haulage and
that line has been guarded.

Q. How do you guard that wire, please, sir?
A. We have a number of pumps in Arno. The method
of getting your power to those pumps may vary a little.. In
some instances we use insulated wire, and in some we use
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trolley wire—^it all depends upon the location of the pump.
And in some places we use machine wire run up the air
course.

Q. Ho wwould you guard this wire is if were placed in
an entry used as a passway for men going into and put from
their work?

A. The general method of handling power is to put it
on the rib if the rib is in such condition as it can be done, and,
if not, you put it on the roof.

Q. Sow would.you guard it if it was carrying 550 volts?
A.

The only thing is to see that it is put up in a work

manlike manner.

Q. How close would you put it to the top?
A. It is usually customary to place it as near the top as
you can.

Q. Is there any exact distance that it is customary to
place it?
A. I have seen it so close up that you could not work
on it handily.
.Q. That would be about how high?
A. Probably about 5 1-2 feet.

[369]

Q. You would want to put it just about as high
above your head as would be convenient for the work

men to reach?

A. It is hard for them to work where the wire is above
the head.

Q. Now how far below your positive wire would you
string your return wire, or would you extend your-wire and
run it down to the track?

A.

I think that in most all cases the rail is used for the

return.

Q. You do not very often use two wires?
A.' I do not think it is generally practiced. I don't see
any particular difference if you do it or do not.

Q. Mr. Sine, is there anything from a safety standpoint
to be gained by using insulated wire to carry current along
the rib?

A.

Yes, there is.

Q. What is the value of it from a safety standpoint?
A. Of course, if these wires were insulated and you
were to come in contact with them, you would not receive the
shock you would as if they were bare wires.

Q. Now, Mr. Sine, assume that you have a haulage wav.
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Tliat tlie average height is about 6 feet, and the lowest point
in the haulway would be about 61 inches, and the end of your
wire that you are going to string up that passway was about
3,000 feet from where your trolley wire ended. Do you know
of any custom in these fields governing the placing of those
wires? Have you seen any such condition?
A. Yes, I have a similar condition to that. I'm not sure
whether we have anything like that or not. I don't
[370] recollect whether or not it is just like that.
Q. Had you any such condition as that, would you

not have strung trolley wire up there with your entry if the
average height was 6 feet, the lowest point being 61 inches?
A.

If it had been mule haulage, I would not.

Q. Now, my question is, would you extend the trolley
wire and place it in the roof of the mines?
A. We do not extend trolley wire for the use of ma
chines.

Q. You use trolley wire for the purpose of carrying the
motors up there to bring out the cars, do you not?
A. If it had been on an entry where we used motors it
would have been necessary to' extend the troUey wire.
Q. Now, Mr. Sine, where you have any great distance,
say 3,000 feet, don't you make better time by using motors to
haul your machines with?
A'. We do not haul our machines by motors. They go
on their own power to the face.

Q. Now, Mr. Sine, what is your customary practice with
reference to carrying power to the inside of your mines on
other than trolley wire strung overhead carrying as much as
550 volts, and for a distance of from 2,000 to 3,000 feet, with
reference to protecting those wires?
A. In some instances we use bare wires along the
[371] rib.

Q. How long a distance?
A.

I don't believe much over a thousand feet,

Q. When is it you turn the current on, with reference to
the time that mules and men are using it for a passway?

A. My answer is confined to Arno Collieries, because it
comes nearer having the condition that we have been talking
about.

We use motors of different sizes; some are trolley,

and some are storage battery motors. And the same charac
ter is not to be found in all mines. You necessarily have to

vary your practice. And, now going back to the Amo mines,
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the power lines other than the trolley lines are used only at
night, with the exception of those short pnmp lines that we
have there.

Q. What do you mean by short pump lines?
A. I mean short pump lines that we have up the air
course.

Q. Why do you have them in the air course?
A. Pumps are usually in out-of-the-way places, and we
extend short lines to them.

Q. The bare wire you used in your mines that carries
current to your pumps is usually carried up some out-of-theway place or the airway, is it not?
A. I think most of our pumps are so equipped.

Q. Is it not a fact that, where your pump line is carried
for any distance, that those pump lines are carried up some
other entry other than the travelway for men going
[372] into and out from their work?
A. So far as my knowing, they are located in some

out-of-the-way place, and the feed lines are carried up that
way.

Q. Is" it or not a fact that the pumps you have been
speaking of, that your custom of carrying power is through
wires which are located in out-of-the-way places, or in the air
course of your mines?

A; If the pumps are set along the airway, it is."
Q. I am asking you your custom of carrying power to
the pumps through bare wire. Where are those wires lo
cated?

A. I think most pumps are set in some out-of-the-way
place.

Q. Mr. Sine, is it not a fact that you carry your pump
lines up some out-of-the-way place, or the air course, and not
through an entry used as a passageway for men going to and
from work?

A.

I would not like to convey it up the passway.
Q. If there is an entry or passway, you carry your pow
er line up the parallel entry, or airway, do you not?
A. Yes, sir.
Q. I want to ask the usual and customary way in the
mines in which you have had to do with in this field in carry
ing your power to these pumps located in cross cuts, etc.
A. We have somewhere the wires are carried up the side
of the rib on the passageway, and we have somewhere the
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wires are carried through the air course.

Q. Is there any custom as to where you should
[373] place those wires?

A. Conditions is the only thing that governs this.
Q. Is there any customary way of carrying these wires?
A. None except you place them according to conditions
of the mines.

Q. Do you take into consideration safety in carrying
these mres ?

A.

You must take into consideration safety and you

must take into consideration the conditions under which you

have to string them.

Q. Is there any customary method used in putting them
A. The conditions under which you have to install your
pump governs this.

Q. Is there any customary way of putting these wires
up or is it governed by the condition under which you install
your pump?

A. Well, the only thing I can say is that you have to be
governed by the conditions.
Q. Now, Mr. Sine, if there is any customary method as

to putting up these lines carrying power to the pumps, I wish
you would answer my question.
A. The conditions governing the installation of the
pumps is the only thing you can go by.
[374]
Q. I don't want to be persistent, but I do want you
to answer that question.
A. The conditions under which you operate the pump
is the only thing you can be governed by.

Q. if I get you correctly, what you say is the condition

under which you install the pump would govern the method
of stringing the wires?

A. It is like this. Judge, if you are going to build a road,
you make your survey and make your calculations, and if you
can do it conven'ently you start to work. You do not follow
the same identical course in every instance. I am ready to
answer your question if I understand it.

Q. Now, let's get up into this mine, say you have a
pump located in a cross-cut 2,000 or 3,000 feet from the end
of your trolley line and you want to carry power to that
pump, you have, of course, your air course, or parallel entry
there, and this entry is used for mule haulage, and a passway
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for men; and your voltage on this wire to your pump would
he 550 volts, what would he the proper method of installing
the wire carrying that much voltage that distance, taking into
consideration this entry is used for mule haulage, and also as
a passway for men?

A. If I understand you, you just want to run a pump
line up that entry. I would put my line up the ari course, as
it is the safest.

Q,
A.

Why?
The men traveling in this airway and the mules will

not come in contact with the wire.

Q. What would be the usual and customary man-

[375] ner of carrying power to the pump under the conditions
you have just heard detailed in the preceding question
if you want to use this line to carry power to your cutting
machine!

A. I think the usual manner is to take it up the side of
the haulage way.
Q. Where would you place it?
A. Now, we come into conditions again. As to where I
would place it, if the rib was in. good condition I would put it
on the rib, pretty close to" the top, as close as I could get it,
and give the men room to work.
Q. Would you, or not, put it up as close to the top as
you could get it?
A. As close as I could get it and give the men room to
work.

Q. Is 550 volts rather a heavy voltage for this field?
A. I do not Imow as I know how to answer this question.
It all depends on what you want to use your current for.
Q. What do you caU medium voltage?
A. I am not very well acquainted with these terms.
Q. Well, is there any voltage as high as 550 volts used
in this field?

A.
Q.

Yes, sir.
Where at?
A. We use it at several places.
Q. Which mines!
A. We use it .at Bhoda, Osaka and Stonega.
Q. Do you string those wires along the rib for a dis
tance of 2,000 to 3,000 feet?
[376]
A. I think we carry it down into the sub-station
and then distribute it through the mines.

.
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Q. TJi^ you don't carry 5.50 voJis on those wires?
A. We just have two ratings in our mines, 2,200 aind
275. We use 275. on our trolley lines and on our pumpi lines.
We use 2,200 volts^at some of the: pumps where we have what
is called armored cable carrying it to the pumps.

Q. Those cables are pick-proof, are they not?
A. They are termed that.
Q. Now, Mr. Sine, when you bring the high- voltage into
the sub-station and distribute it through wires at 275 volts,
how do you do that?
A. There is a generator that redlices the power and dis
tributes it.

Q. That is; the^voltage- you use in your mines, is it not?
A. Yes,, sir.
Q. Have you got any operation under your charge now
that carries 550 volts along the rib where mule haulage is

used and this entry is also used for a passageway for men
going into and out from their work?
A.

I do not recalL

Q. How long has it been sincie you had anything of that
Mnd?

[377]

A. I do not remember that we have ever had any.
Q. How long have you been with this company?
A.

About 49 months.

Q. Is it not recognized, Mr. Sine, by mining men that
the practice of carrying, as high a voltage as 550 volts on
naked wires on mule haulage and the. entrance being used as
a passageway for men going, into and out from their work,
is not a dangerous practice?
A. I have run into lots of arguments on that qiiestion.
A lot of fellows think differently about it, some have one idea,
and some have another.

Q. What is your opinion about it?
A. The higher the voltage the more I am afraid of it.
Q. Mr. Sine, what you say as a safety man and an ex
pert is that it would be a better practice in carrying a 550 volt
wire along the manway or travelway used by men, that it
would be better to protect it with a suitable fence, or boards
to keep v6u remplovees and you from coming in contact with
it?

[378]

A.

I would not like to fence it, Judge.

Q.

What would be youT practice?

A.

You must take into consideration what you are

^
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going to do. There would be danger in fencing to your em
ployees that have to work on the wire.
Q. What would be the danger to them?
A. In crossing over the fence in between the fence and
the wire they would be liable to get caught in the wire, that is
a very common occurrence.

Q. Is it not customary, Mr. Sine, for men that are going
to work on wires carrying as much as 550 volts to go equipped
to handle those wires, with rubber gloves, etc.
A. He might have rubber gloves, but his body could
come in contact with the wire and he would be more apt to do
so if the wire was fenced.

Q. What do you understand by fencing, Mr. Sine?
A.

A fence in the mine is like one outside.

Q. Just assume, Mr. Sine, that you have this method of
construction, that where your wires come out from the rib
there is a board leading down just below a wire about an inch.
What is your opinion of that method?
A. It would help to giiard against accidents.
Q. Is this g-uard board method practicable?
A. It would depend on what you would use your wires
for.

Q.

Say you were going to carry power to your pump and
also use it for cutting machines?

[379]

A. No, sir.
Q. Why is it not practicable?
A. The man nipping the cable to the wire would have to

reach out under this board and would be more liable to meet

with an accident that way.
Q. He could nip this wire from the outside could he not?
A. Yes, sir, but he is liable to come in contact with a
bare or naked wire.

Q. How would he be liable to come in contact, by just
holding his nip wire?

A.

He has to bend over one side to get his nip on the

wire and to watch the wire.

Q. Is that all the reason you can give?
A. He has got to watch this wire.
Q. You think the easier way for operating the machine
would be for the wire to be unprotected on the rib?

A. It is safer for the machine runner that way.
Q. About how much time would be consumed, Mr. Sine,
in the method of using insulated wires with bare or naked

•
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places?
A. Time is not what we look at, it is the hazard of the
cable being dragged off the guard and the insulation being
broken and the machine runner coming into contact with these
bare places in the cable.
Q. Is there not a reel on the machine to reel it up and
let.it out?

A. Yes, sir.
Q. How are those reels worked?
A. Some are mechanically worked.
Q. Also some operated by hand?
A. I don't know of any, there might be both.
Q. The cable is about 300 feet long, is it not?

[380]

A.

I think so.

Re-Direct Examination.

By Mr. Nuckols:

Q. You were speaking of this guard board hung over
machine wire along the rib projecting as much as 1 inch be
low your niachine wire. Would that board give any protec
tion to your machine runner in bending over and reaching
under it to put his nip on the wire?
A. No, sir.
Q. That nip has a short stiff hold close up, does it not?
A. Yes, sir.
Q. If he reached around nnder that board he would be
liable to come in contact with the wire, would he not?
A. Yes, sir.
Q. If he passed one of these hangers he would have to
take a nip of the wire and in bending over to put it back, he
would be liable to come in contact with it, would he not?
A. He might do that?
Q. Do you know any mines that use that sort of equip
ment?

A.

No, sir.

Q. Mr. Parker was asking you about fencing an electric
wire with 550 volts on it. If you have a machine or trolley
wire strung along that entry whether on the rib or on
[381] the roof, is there any practicable way by which such
wire can be fenced along this length. I mean fenced
wherever the wire is strung on the rib.
A. I don't know of any kind of fence you would use.

r

-

-

264

Q. Speaking of this voltage, have you known of 25.Q or
275. volts, killing a man coming in contact with a wire?
A.

YeSj. sir. .
Qi Iiu yo^ur experience in mining you have heard of men
being killed by wire carrying that voltage?
A:

I. have heard of a number of them.

Q. You are speaking about the mines under yo»r
charge?
A. I am speaking generally. We have had just one man
killed since I have been with the company.
Q. Mr. Parker was asking you about how to get your
wire carrying your cuarrent up. a mule haulage for a distance

of 2,000 to, 3,000 feet,, suppose you had a pump located on a
mule haulage, as much as 2,000 feet from the end of the trol
ley wire and wanted to operate a cutting machine on that en
try, how then would be the practicable and customary way of
getting power to your pump?
A. It would depend on the condition of the mines, and
you did not state fulLy wiien you were going to operate them.
Q. Would it make any difference when you weer going
to operate your pump or cutting machine if you would want
to get your current as much as 2,000' feet up that entry from
which you contemplated; using cutting machines?
A. Yes, sir. If you are going to use machines you
would have to. install naked wires.

Q. Would it not be a customary practice, were your
pump that far from the trolley Hne, to use two wires?
[382]
A. It is customary to run one wire.
Q. Suppose your pump had to work night and day,
where would, you instaH the wire ?
A. We would not change the installation.
Q. How many methods are generally used in Wise
County for hauling coal along the entry?
A. . There is but one method, referred to as mule haul

age, and there is also electric motor haulage.
Q. Mules or motors are the usual methods, are they not?
A. Yes, sir.
Q. Now, Mr. Sine, j^ou have been asked by Mr. Parker
the question as to whether it is customary to haul coal in these
entries 3,000 feet by mules. Viewing the matter from the

safety standpoint and the safety of men passing through the
haulway, would it not be best to string trolley wires in the
roof 6 inches outside of the rail on the close side of the track,
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or to have your machine wire hung on the rib 9 inches from

the rib aiid 12 inches from the roof, the highest point being 5
feet 1 inch above the mine rail?

A. I think the trolley wire would be dangerous.
. Q. Getting do^wTi to the mine of the Stoneg-a Coal &
Coke Company, I understood you to say something about
carrying your power line along the entry or travelway as has
been described.

A.

I do not think I said that we had those conditions.

Q. Do you charge your storage batteries from the cur
rent from these wires?

A. They have charging stations.
Q. Are these power lines used for carrying current to
charge these storage battery locomotives?
[383] A. They are charged at the station by wire connect
ed to the trolley wire.

Q. Do they get their charging current from the trolley
wire or a feed wire?

A.^ They get it from either wire.
Q. Where are these power lines that are carrying cur
rent along these entries placed—that is in what part of the
entry are they placed?

A. That all depends upon the physical condition of the
entry, some are placed on the rib, some on the roof and some
are placed on timbers.
Q. Are those power insulated or uninsulated?
A. Uninsulated generally.

Q. Do they carry current during the time the workers
are passing into and from their work?
A. Yes, sir.

Q. Of course, they are hung on the close side of the
track?

A.

Yes, sir.

Q. Do they carry any guards?
A. Only where people are required to pass under them.

Q. They are not guarded at other points along the en
try, although they are carrying power, are they!
A.
Q.

No, sir.
Do you know that is or is not the case?

A. I mean that there arc guards only where men are
required to pass under them.
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Re-Cross Examination.

By Mr. Parker:
Q. You are not using feed wires where you use mule
haulage?

A. We use feed wires only where we have trolleys.
Q. When you have trolley wires you are not using
mules, are you?
A. We do not have trolley wires where mules, are being
used. There might be some trolley wires for a short distance.
Q. You are not using these feed wires strung in the en
try to your pump, are you?
A. I do not recollect of any place at this time.
Q. It is not usual or customary to charge the batteries
of these storage battery motors, is it?
A. They do not get their charge inside of the mines.
Q. Mr. Sine, I understood you in response to Mr. Nuckols to say that it was customary and usual to run a wire up
the mule haulage for 2,000 to 3,000 feet conveying as much as
550 volts, but in response to this question by me I understood
you to say you had never seen anything of the sort?
A. Your question is correct—^your question was limited
to the Southwest Virginia field, and I took his question to
mean any mining field in general.
Q. What mines were there inside of the United States
that it was customary to run this wire 2,000 or 3,000 feet along
the rib carrying as much as 550 volts?
A. I think there were several mines that I used to work
in that did this.

Q.

Where were they?
A. They were mines at Fairmont, West Virginia, and
some shaft mine in Pennsylvania, the 0. I. C. Company, the
W. J. Stone Company in Pennsylvania, the Pittsburgh
[385] Fuel Company, in Peimsylvania.
Q. Don't you know as a matter of fact that Penn
sylvania has a State law against that very practice?
A. They have got a State law as to that, but it is vio
lated by a lot of companies.
Q. You knew that it was being violated?
A. When I worked there I did not know it, that was 25
years ago.

The plaintiff moves the Court to exclude from the con-
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sideration of the jury the testimony of the witness relating to
practices in coal fields other than those of Southwest Virginia.
Objection overruled, to which the plaintiff excepted. The
Court sustained the motion and directed the jury not to con
sider the witness' testimony as to practices in other fields.
W. E. LITTLEWOOD.

W. E. Littlewood, sworn, testified;
Direct Examination.

By Mr. Nuckols:

Q. How old are you, Mr. Littlewood?
A.

64.

Q. What is your occupation?
A. Safety inspector.
Q. For what company?
A. Virginia Iron, Coal & Coke Company.

Q. How long have you been with that company in that
capacity ?
A. A little more than five years.

Q. Had you any experience in or about mines prior to
[386]

this five years?
A. Yes, sir.

Q." How long have you been working in coal mines?
A.

54 years.

Q. What kind of work have you done of that kind?
A. I have done almost everything to be done in the
mines.

Q. State whether or not you have ever been superin
tendent of mines?

A.

Yes, sir.

Q. Over what mines have j^ou been superintendent?
A. Imboden, Welch Creek Coal Company and some
mines in Pennsylvania.
Q. Have you done any work in the coal mines in South
west Virginia, other than for the Virginia Iron, Coal & Coke
Company?
A. Yes, sir. I worked for Keokee.
Q. Have you worked anywhere else?

A. No. I have worked foT the Dante people, I overlook
ed that.

Q. You spoke of working for the Dante people; what
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company is that?
A. The Clinchfield Coal Corporation.

Q. In what mine or mines of that company did you
work?

A.

I opened the Moss mine and I was also safety in

spector for them.

Q, Did you ever work in any other mines of the Clinchfield Coal Corporation?

A. No, sir. I have been through most all of their mines,
except one.

Q. Which one of that company's mines was that?
A.

[387]

Shannon miae, near Carho.

Q. Mr. Littlewood, l^as your experience

in

and

about coal mines to which you refer been such as to

familiarize you with the customary methods of installing
electrical equipment?
A.. Yes, sir.

Q. As a safety inspector of coal mines of the Virginia
Iron, Coal & Coke Company, what is the nature of your du
ties ?

A. The nature of my duties is to see that the places are
kept as safe as possible.
Q.
A.

For what and whom?
For employees.

Q. Do you know where the -Virginia Iron, Coal & Coke
Company's Linden No. 3 mine is?
,A.

Yes, sir.

Q. Is that one of the mines that is under your super
vision as safety inspector?
A. Yes, sir. I go through it pretty often.
Q. How often did you say that you visited this Linden
No. 3 mine?
A. At least once a month.

Q. Are you familiar with how the electric wires in 9 left
entry of that mine are installed?
A. Yes, sir.

Q. I wish you would tell the jury beginning at the mouth
of 9 left entry and going on out toward the end of that entr>^
how these electric wires were installed in April, 1922, and
prior to the IZth of that month?

A.. There has been no chaiige of the installation. The
mouth of machine entry to
the side track. I could not give the exact distance. I
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would say that it would be something like 1,000 feet.
Q. From the side track on up the entry what electric
mre was installed?

A.

From the side track the machine wire is connected

on to the trolley wire and run across the track and run up the
right side of the entry on the rib to the pump. The exact loca
tion of the pump I do not know.
Q. Approximate the distance from the side track to the
pump?
A.

Somewhere between sixteen and seventeen hundred

feet.

Q. You mean from the side track to the pump?
A.

Yes, sir.

Q. How far from the pump is it to the point where the
accident occurred?

A.

Q.
A.
Q.
side of

I cannot say.
Do you know where the pump stood?
I don't know exactly the place.
You say that this machine wire is carried along the
the entry. In what position is it placed and how is it

carried!

A.

It is on hangers projecting from the rib of the coal.

Q. What is the purpose of that wire up that entry?
A. To run the pump and the machines.
Q. Do you Imow whether or not the machines had been
used on that entry while the mine was in operation?
A. Yes, sir.
Q. Do you know whether or not machines had been

,[389] run on that entry after the day on which ]\Ir. Perkey
had been killed?

A. I think they were, I would not be positive.
Q. What kind of haulage was carried on on that entry
beyond points where the trolley wire ended?
A. Mule haulage.
Q. Have you seen other entries in which mule haulage
is carried ou and in which cuttinf machines are used, and in
which pumps are installed?
A. Yes, sir.
Q. Tell the jury how in those cases the current is car
ried up the entry?
A. It is carried up the same way as it is in No. 3 Linden
on 9 left entry.

Q. Tell the jury whether that arrangement is customary
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in carrying electric current in mule haulage under the same
conditions as we have in this 9 left entry?
A. I never seen it in any other.

Q. If the pump is operated during the day time, Mr. Littlewood, tell the jury whether or not it is necessary to have
the current on?

A.. It is necessary in both day and night in some in
stances.

Q. Have you ever known of an instance where cutting
is carried on on mule haulage during the day time when the
men are at work?

A. Yes, sir, we do that now in some of our mines.
Q. In what mines of your company is the cutting car
ried on during the day?
A. In Sexton mine of the Toms Creek operation.
Q. Have you seen that carried on in any other mine, ex
cept in the company's Sexton mine?
[390]
A. Yes, but not at the present time.
Q. I want to know if you have seen that in any other
mine except the company's Sexton mine?
A.

Yes, sir.

Q. At what other mines have you seen machine cutting
carried on during the day?

A. In Coburn, Pine Run and Swansea mines, of the
Toms Creek operation.

Q. Have you seen that done on the property of any
other companies, other than the Virginia Iron & Coke Comp
any?
A.

Yes, sir.

Q. In the mine of what other company have you seen it
done?

A. No, not on mule haulage. I have never worked
agewhere they done the cutting on mule haulage in the day
time outside of our mines.

Q. Have you seen on mule haulage or motor haulage any
place where machine cutting is done during the day time other
than on the properties of the Virginia Iron Coal & Coke
Company ?
A.

Yes sir.

Q. Was, or not, that cutting done on entries thru which
workmen had to pass going to and from their work?
A.

Yes sir.

Q. Mr. Littlewood, tell the jury whether or not men pass
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going to and from their work on motor haulage entries!
A.

Yes sir.

Q. What difference if any is there in the men going to
and from their work in entries when the entry is operated
by trolley wire for motor haulage, and where the entry
[391]
is used for mule haulage, and the machine wire is
strung along the rib in the same way?
A.

It is none.

Q. Where you have motor haulage operated over trol
ley wire along the entry in a coal mine, is, or not, the current
on during the day time when the men are at work?
A.

Yes sir, at all times.

Q. Is that necessary in order that the motors might op
erate ?

A.

Yes sir.

Q. Have you ever knoAvn of electric wires strung along

the rib on an entry used for any other purpose than operating
a pump or cutting machine?
A.

Yes sir.

Q. For what other purpose!
A.

Operate motors.
Q. Where you use motors on those rib wires what kind
of motors do you use?
A. Electric gathering motors.

Q. Where the rib wires are used for the purpose of aperating these gathering motors is, there, or not, a trolley in
the roof?

A. Yes, sir, the trolley reaches up to where you put the
wire on the rib.

Q. If I understand you there is no trolley wire in the
roof where rib wire is used?

A. No sir, that is done in advancing their work, as they
do not like to be putting up trolley wires for a short
[392]

distance?

They put up the machine wire up to. the working faces
until they are far enough advanced to put up the trolley wire.
Q. Until that time do they use machines or motors?
A.

Yes sir.

Q.

Tell the jury whether or not those motors would be

operated during the day time and when the men are working
in the mine?
A.

Yes sir.

Q. Would it, or not, be necessary for the current to be
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on?

A.

Yes sir.

Q. Could you tell the jury to what extent and in what
mines you have known of that being done?
A.

It is used at Imboden, also Keokee, and has been

used in our mines on Toms Creek.

Q. Do you know of any of the Clinchfield Coal Corpor
ation's mines where it is used?

A.

I would not say, but I am almost sure it is used at

No. 6.

Q.

Do you know where the Wilder mine is?

A.

That-isNo.6.

Q. Mr. Littlewood, just from your expperience what, in
your opinion, would be the safer position from the standpoint
of the men using the entry, in stringing this machine wire,
either to put it along the roof or from over the rail a distance
of from 6 to 8 inches, as ordinary trolley wire is hung, or
would it be safer over on the rib as this wire is in 9 left entry?
A.

It would be safer on the rib.

Q. Explain to the jury why?

[393

A. It is farther away from the men as' they walk
along the entry and also farther away from the mule.
Q. Assume that your entry is 5 feet 1 inch and the wire

above the top of the rail, in which place would a man be more
apt to come in contact with it if it were strung overhead.
A. He would be more apt to come in contact with it if it
were strung overhead.
Q. Explain why that is?

A. In the first place a wire on the rib is farther away
and less dangerous.

Q. Mr. Littlewood, you gave the jury an idea of the

length of mule haulage used in.all of the company's mines,
and on which cutting machines are used?

A. I could not say, but I have seen it in several mines.
Q. Where have you seen it?

A. In all of the places where we have mule haulage.
Q. What proportion of that haulage would you say that
electric current is carried m those wires during the time when
the men are going in those mines and coming out.
A.

That is a hard question to answer. We have some

places mule haulage and cutting machines are used, and on
which we have no pumps, and we do the cutting at night and

the current is on during the day, and we have other places
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where we have pumps and use cutting machines, and also
mules.

Q. Do those places you speak of as having cutting ma
chines pumps and mules, do the cutting machines run in the
day?
A.

Yes sir.

Q. Have you any place other than 9 Left Entry No.
3 Linden where you have pumps and the current has to be
kept on during the day?
A.

"We have at Sexton.

Q. Have you any other place except Jenny Entry at
Sexton and 9 Left entry of No. 3 Linden where you have both
cutting machines and pumps on your mule haulage?
A. I could not tell you.
Q. How long did you say you had been with the comp
any?
A.

9 years, 5 of which I have been at the work I am

now at.

Q. Mr. Littlewood, during the time you have been with
the Virginia Iron Coal & Coke Company, about how many
mules do you know of having been killed by coming in contact
with these live wires?
A. I have never known of one.

Q. During your nine years of experience how many men
have you known of being injured by coming in contact with
these live wires, other than Mr. Perkey?
A.

None.

Q. How many men have you known of being injured by
coming in contact with electric trolley wires strung to the
roof?

A.

I don't know exactly, we had one man killed in Lin

den mine, and we had one man killed at Toms Creek.

Q".

Do you remember the death of Mr. Edwards?
Yes sir, he was killed with a -wire.
Q. Do you remember how it happened?

A.

[395]

A.

Yes sir,

Q.

How?.

A.

The wire come out of the hanger in the roof and

he run his motor into it.

Q. Mr. Littlewood had j'^ou been over this entry on which
Mr. Perkey was killed prior to his death?
A. It has been sometime ,that was just after we started
to work again when he got killed.

r-

-

-
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Q. You had not been in that entry from the time it shut
down?

A. Not until the day after he was killed.
Q. You were in the mine the day after?
A.

Yes sir.

Q. For what purpose?
A. For inspection.
Q. Did you walk through that entry?
A.

Yes sir.

Q. Who showed you the place where Mr. Perkey was
killed?

A. Mr. Bowman, the general mine foreman.
Q. What was there, if anything on the ground, or
around about there to indicate the place pointed out was the
place where Mr. Perkey was killed?
A. There was a place outside of the rail where the print
of his clothes showed.

Q. Just what was that print?
A. What I saw I took to be the print of his clothes.
Q. What part of his body?
A.

Looked like his knee.

Q.

[396]

Was there anything else to show that that was
the point of the accident?

A,
Q.

No sir.
Did you notice the electric wires?

A.

Yes sir.

Q. Was there anything about the wires to show that
this was the point of the accident?
A. The wire had been in two and was spliced.
Q. Did you make any measurements while in there on
that occasion?
A. Yes sir.

Q. I want to show you a map that was filed With the
testimony of W. A. Eose on yesterday and ask you if you have
seen that map before?
A.

Yes sir.

Q.

Did you see that map at any time after jou had

made the measurements?
A. Yes sir.

Q. What, if anything, did you do with reference to varifying the figures on this map showing the distance between
the various points?
A. I checked my measurements with this map and the
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measurements were practically the same.
Q. How did your measurements compare with the meas
urements on the ma;p |
A.

About the same.

Q. What do you mean about the same?
A.

There was no material difference.

I had mine in a

little book and I compared mine with these and they
[397

were about the same.

Q. Point out where there was any difference be
tween the measurements?

A. I did not make any measurements between the two
hangers.. My measurements were only from here to here.
Q. How did those measurements compare with those on
the map ?
A.

About the same.

Q.

What was the difference!

A.
Q.
A.
Q.
A.
Q.
A.

I don't know of any.
What other measurements did you make?
I measured the height from the rail to the live wire.
What did your measurement show?
My measurement was about 4 1-2 feet.
What other measurements did you make?
I measured from the wire to the top and my meas

urement showed 12 inches.

Q.
A.

What else did you do ?
My measurement from the line wire to the ground

wire was 18 inches.

Q. What other measurements did you take?
A. My measurements of the width of the entry was 9 1-2
feet and the map shows 9 1-2 feet.
Q.

What other measurements did you take?

A.

I measured from the wire to the rib.

Q.
A.
Q.

How far was that?
Between 8 and 9 inches an dthe map shows 9.
What other measurements did you take?

A.

I don't remember.

(The foregoing questions and answers with reference to
distances were answered by the witness with the aid

[398]

of the Map filed in the evidence of W. A. Rose in thiscase.)

Q.

Did you measure the distance from the point where

Mr. Perkev was killed down the track to the center line of No.
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11 room?
A. No sir.

Q. Did you make any measurements at all down towards
No. 11 room?

A.

No sir, I don't think I did.

Q. . If I understand you the only difference between
your measurements and the figures on this map was that you
measured the height of the live wire above the top of the rail
to be 4 ^ feet instead of 4 feet.
A.

Yes sir.

Q. Mr. Littlewood, when did you say you were in these
mines and made these measurements! Was it the day Mr.
Perkey was killed?

A. It was the day after the accident. Mr. Holyfield
was with me.

Q. Was Mr. W. A. Rose with you?
A.

No sir.

Q. Were you with him?
A.

No sir.

Q. While you were in this mine Mr. Littlewood, did you
examine the condition of the track at that point?
A.

Yes sir.

Q. On what side of the track as you go into the mine
was the wire strung?
A. On the right hand side.

Q. Tell the jury what the condition was at the point of
the accident?

A. The track was a little muddy.

[399]

And there was two or three ties where the mud just
come and covered the top of the ties on the side where
the wire was on the inside of the rail.

Q. What was the depth of the mud?

A. Just a little skim, just enough to cover the tops of
the ties on one side. On the other side they were all open and
you could see them. One side of the track seemed to be a litle lower than the other.

Q. How far between the rails across the track did this

mud you speak about extend ,that is, these two or three ties
you spoke of as being slightly covered with mud?
A.

Not more than 18 inches.

Q. What is the gauge or width of that track?
A.

44 inches.

Q. Do you know what the walk way is?
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A.

Yes sir.

Q.

Where is that located with reference to the mine

track?

A. It is on the opposite side of the wire on the left hand
side going in.

Q. What was the condition of that walkway?
A. It was in good shape. It was a little muddy in one
or two places in the mouth of No.ll room, but nothing you
could get wet with.

Q. In taking your measurements how did you get from
side to side and around about the place where the accident
occurred?

A.

I walked across the track.

Q. Explain to the jury to what extent it was necessary
for you to walk through the water and mud ?
A. I did not have to walk through the water at all. I
had on these shoes (Witness indicated ordinary pair of shoes)
and the mud and water did not go over the soles of them.
[400] Q. I will ask you, Mr. Littlewood, whether or not
in your experience you find it to be frequent or seldom
the case in coal mines in Wise county where you find these
damp or wet places in the bottom?

A. You will find them without exception in all mines.

Q. How did the condition of this track in the entry in
which Mr. Perkey was killed compare with the condition of
the mine track in other mines in Wise county?

A. It compares very favorably with anything that I
know of•

Q. Was there or not gob piled along this walkway on
either side of the mouth of room No. 11, or at the point where
Mr. Perkey was killed to such an extent as to keep a person
from walking along that walkway?
A. There was no gob on the walkway.

Q. You spoke of a clothes print you saw at the point
pointed out to you, Mr. Bowman. Which side of the track
was that on?

A. It was on the outside of the rail on the right hand
side going in that I saw the track and I also walked out 8 or

10 ties around there when I made my inspection. ^
Cross Examination.

By Mr. Vicars:

Q. Mr. Littlewood, as I understood you, you had 54
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years experience in mines of this kind?
A. I did not say this kind, but have had 54 years' ex
perience in coal mines. I started in coal mines before I was
10 years old, and up to this time have not done 90 days work
outside on something not connected with the mines.
Q. How much experience have you had in mines in
which electrical equipment has been installed and used in the
operation of the mine!
A.

I think I said I was one of the first men that saw

,[401] electric cutting machines installed, that

was

about

1891.

Q. You stated that you were shown a place in the mine
by Mr. Bowman where he claimed the accident occurred and
you made measurements at that place, and that is the place
to which you referred to in your testimony, is it not? •
A. Yes, sir.
Q. You say you are safety man and that is your job?
A. Yes, sir.
Q. Do you have a map you take with you into the mines?
A.

I don't take it into all the mines with me.

Q.
A.
Q.
A.
Q.

Why don't you keep your map with you?
It is not necessary.
Is it not convenient to have a mining map along?
I can find my way around without a map.
You had a mining map showing this entry, did you

not?

A. No, sir.
Q. Did any of the office force have a mine map?
A. I suppose so.
Q. This is not a mine map, is it? (Shows witness a blue
print filed with the evidence of W. A. Rose.)
A.

It is a sketch.

Q. Had you had a mine map with you, you could have
cheeked those measurements on that map^ could you not?
A. Yes, sir.
Q. If you had had a map at the point on the ground
where the accident occurred, you could have certainly checked
the measurements better?

A.

[402]
A.

Yes, sir.

Q. Do you know why this map was made?
A. Yes, sir.
Q. Was it a section of the mine?
Yes, sir.

e,

'
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Q. What is the scale of this map?
A.

400 feet in the inch.

Q.

What is the scale of the mine map where this acci

dent occurred?
A. Sonie 100 feet to the inch and some 400 feet to the
inch.
°

Q.
A.
Q.

That is larger than this map, is it not?
No, sir.
What is the scale of this map I

A.

About 1 foot to the 1-4 inch.

Q. At the place where you were shown this accident oc
curred, was it a practically dry place?
A. I won't say dry. There was a little water between
the track and a little mud over the top of three or four ties.
Q. On what side of the track was that?
A. That was on the inside of the right hand side going
in. '

,

"

Q. How far would this muddy condition extend from the
tight side of the track?
A. I don't know exactly. Not more than 18 inches.

Q.
going in
A.
Q.
A.
[403]

Then from a point 18 inches from the right hand rail
toward the left hand rail was dry?
It was not dry, but the ties were uncovered.
There was not very much mud there, was it?
Yes, sir.
Q. How deep was it?
A. Several inches deep.
Q. About how deep was it?

,

A. I don't know exactly.
Q.

Could it have been over 4 inches.

A.

It might have been.

Q. How close together at this place where you were
shown the accident occurred were these ties together?
A.
Q.

I guess on about 2 foot centers.
Then the ties on a line down about 18 inches from the

rail on the tight side of the track toward the open side was
above the mud and water?

A.
Q.

Yes, to the best of my knowledge.
Then all along the open side between the rib and the
rail on the left hand side going in was raised until it was per
fectly dry, was it not ?
A. There was a little water and mud, but not sufficient
to get a man wet.

^
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Q. I am now talking about the place where you were
shown this accident happened and where you took your meas
urements?

A.

The accident happened on the close side. The clear

side, is opposite to the poiiit of the accident. There was gob
on the clear side pretty near to the top of the rail.
Q. What do you mean pretty near to the top of the rail?
A. The walkways are practically made of gob.
Q. At the place where you were shown this accident oc
curred between the left hand rail going in and the rib which

is the open way the gob had been left until it was up even
with the top of the rail, had it not?

[404]

A. I suppose it come up to about the tie.
Q. It was dry along there?
A. It was mostly damp.
Q. I mean it was neither muddy or wet.
A.

No, sir.

Q. It was dry on the walkway ?
A. The only mud there was at the mouth of No. 11 room
where the seepage eomes out and works across the track into
the break-through,, and the water that is collected in this little

swag is what is suposed to drain when the ditch is not stop
ped.

Q. You say there was an open way that would let water
drain?

A.

Yes, it worked across the track.

Q. Now, Mr. Littlewood, if you were confronted with
this proposition: Say you had a water hole on the floor of
your mines extending out from the rib and over the ends of

your ties and from 6 inches to 12 inches deep and your men
had to use this entry as a passageway going to and from their
work, how would you take care of it?

A. I would either fill it up or ditch it, and in this in
stance this wet place in 9 left entry was ditched but the ditch
was filled up.

Q. Where did that ditch or drainway lead to ?

A. It led to a break-through into the airway.
Q. As I understand you, the place where you were
shown the accident occurred was dry, except next to
[405], the left hand rib going out for a space of about 18
inches?

A.

Yes, sir.

Q. You have now stated that there was a drainway
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when open would drain the water out of the sag opposite
Room Neck No. 11?

A. I did not say that. I said there was a dramway
across here into this place here to take this water and prevent
it going down into this swag.
Q. Mark on this map with a lead pencil where the drain
way to which you refer is located and write the word "Drainway"?

A. I could tell you approximately. It come along about
from the swag to the break-through.
Q. Mark approximately "drainway" that drained this
swag when open. You think it was approximately here.
(Makes two parallel pencil marks on blue print and marks it
''drainway.")
A. Yes, sir.

Q. It was from between-the two parallel pencil lines
from the neck of Room No. 11 across the track to what you say
is the break-through. I have written the words "drainway"
where you think the drainway to which you referred is locat
ed, is that correct ?

[406]

A. That line is approximately correct, but not ac
curately.

Q. It is as approximately correct as near as you can get
it, is it not?

A. Yes, as near as I can give it from memory.
Q. Now, when this ditch or drainway leading from the

neck of Room No. 11 across the track into the brea^-through
is kept open would it drain the water out of this swag in the
track?

A. No, sir.
Q. Why?
A. Because that swag is lower than the neck
break-through.
Q. How much lower?
A.

of

the

I do not Imow.

Q. I understood j'^ou to say that this drainway would
drain the water off when kept open ?
A.

It would carry off most of the water.

Q. Then if that drain way was kept open there would
be very little or no water between the rails?
A.

There would be a little at all times.

Q. You say it is not practicable to keep that drainway
open?

r
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A.

^

Not and work it with mules.

Q. How would be the proper way to do that, Mr. Littlewood, in order to drain the water accumulating in this swag
in the entry into the break-through?
A.

You would have to keep the ditch open.

Q. What would you do to keep the mules from filling it
in?

A.

You could put a board over the top.
Q. You could board it over the top and cover the
[407] drainway?
A. Yes, sir.
Q. That would then make it dry?
A. It would make it practically dry, but it would still be
a little muddy.
Q. As I understand from this map the ties are toward
the right as you go into the entry. In other words, the grad
ual drop is to the right going in, and the natural course of the
water would be toward the break-through?
A. Yes, sir.
Q. When you were in there you did not notice any water
standing above the ties or up to the ball of the rail across the
right hand side going in?
A. No, sir.
Q. If it had been there at one time it had been drained
out, had it not?
A.

There was no water there when I went in there.

Q. You measured the place about 30 feet up the entry
from this room neck, did you not?
A. No, I don't think it was that far.
Q. How far was it?
A.

It was about 15 feet to where I was shown he was

killed.

Q. You measured a point down the entry about 15 feet
from the neck of room No. 11 and at that point you found no
water or mud?

A. Yes, sir.

Q. Now, down the entry at a point oposite the room
neck, you did find water standing above the ties or up near to
the ball of the rail?

[408]

A. I did not say that.
Q. What did you say?
A.

I said that I found water that covered the ties

below the room neck.
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Q. When you say below do you mean going in?
A. Yes, sir.
Q. I am asking you if you found water in the room neck

or any part of the walkway on the left hand side going in or
between the rails opposite the room neck standing up cover
ing the ties and up near the ball of the rail?
A. I did not find any there.
Q. Where did you find any ?
A. Right below.
Q. Is that opposite the roomf
A. No, sir.
Q. At that point it was dry?
A. It was not dry but the ties were not covered.
. Q. And going in which you call going down at a dis
tance of about 15 feet, the only water you discovered on the
right hand side extended about 18 inches from the rail?
A. It just covered the tops of three or four ties.
Q. And from that point over to the left hand side was
there any water?

A.
Q.
print of
A.
Q.

There was no water except at the mouth of the room.
You were shown you say what appeared to be the
a knee in a damp place, was that in the water?
No, sir.
Where you were shown that Mr. Perkey was killed,

was that in the water?

[409]

A.

Nd, sir, it was not in the water.
Q. Was it dry there?
A. It was not dry. It was damp and soft.
Q. Now, how was the wire that was strung along the
rib, with which Perkey came in contact, attached to the trol
ley wire at the side track?
A. It was hooked onto the trolley mre.
Q. What do you mean by that?
A. It was fastened on with a hook. There was no switch
there as I understood. I did not examine it.

Q. You have said you are a safety man and you go into
a mnie operated by electricity on electric haulage and you do
not look to see whether or not the switch by which the cur
rent can be cut off and on is connected?

A. There is a 1,000 things for you to look at. It was
hooked on with proper insulated cable and is there still.
Q. What is an insulated cable?
A.

A cable that is insulated.
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Q. "Was this hook on it the day you were in there?
A.

I did not look to see.

-Q. Why did you not look to see?
A. I cannot say.

Q. If you are looking about the safety of employees and
those working there, why did you not look to see if this hook
was there?

A. I supposed that it was, that is the way it is supposed
to be, and I expected it to be that way.
Q. Then you were going on expectations?

[410]

A. I don't know that I was. I am pretty sure it

was that way.
Q. You never had looked at it to see?
A. No, I hadn't.

Q. This accident occurred two years ago and you do
not know how that was coimected and yet you tell me that you
were looking after the safety of the employees?
A. Yes, sir, we used that.
Q. What do you mean by ''used that"?
A.

We used insulated hooks.

Q. Was this connection made that way?
A. I suppose it was. I expected it to be.
Q. When you say you expected it to be, you mean that
it ought to have been there?

A. Yes, sir, it ought to have been there.

Q. I understood you to say that, and how I want to
know why it should have been there.
A. For the safety of the men.

Q. Now, Mr. Littlewood, suppose that instead of hav

ing such an insulated comiection this wire had been brought
up to the end Of the trolley wire and wrapped around it, how
^vonld you have disconnected it?

A. You could not get it loose.
Q. Supose a man would come in contact with this wire

and it was in this condition, how could you discon[411] nect it?

A. It would be hard to do. You might have to cut
it.

Q. How would you cut it?
A. With an axe or some sharp instrument.

Q. Do you keep an axe there for that purpose?
A.

I don't think so.

Q. Is it a dangerous practice to keep this wire wrapped

•
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around the end of the trolley wire?
A.

Yes, sir.

Q. And because of the fact that you thought it was a
dangerous practice to do this, you did not think the electrician
would have left the wire in that condition?
A.

I don't think so.

Q.

Did that occur in this case?

A.

I don't think it occurred.

Q. Can you tell me why you never examined it as a safe
ty man to see how this connection was made?

A. No, sir, I cannot. You go along and you will see a
100 things that need looking after and you are apt to .miss
some.

Q. What is the use of making, these inspections unless
you intend to do something to remedy the defects?
A. That is my business to see they are remedied.

Q. Even after this man had been killed by coming in
contact with this mre, yon did not examine the wire to see
how the connection was made?

A. I investigated the accident.
Q. You investigated the accident?
A. Yes, sir.

[412]

Q. Mr. Littlewood, is it not a fact that you investi
gated the accident with the intention of preparing a

defense for this case?

A. No, sir, I did not.
Q. Mr. Littlewood, would it not have been much safer

during the time that men were driving in there and while men
were going to and from work to have had a switch and cut

this current off while the entry was being used by the em
ployees ?

A. They had to run the pump.

Q. Do you know how that pump could have been oper
ated with the wires strung somewhere else?

A. I do not know how it could have been operated any
safer.

Q.

How are entries driven?

A. They -are driven in pairs.
Q. Why are they so driven?
A.

For ventilation.

Q. One is the travelway and the other is the airway?
A. One is the workway and the other is the air course.

Q. How far is the air course from the entry on which
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the men work?
A. About 60 feet.

Q. Do you know any reason why the wire could not have
been strung from the end of the trolley wire up that airway
so as to operate that pump and then use the switch at the side
track, so as to cut the current off during the time when the
men were at work in that entry?

A.

That could have been done, but it is not satisfactory.
Q. Why not?

[413]

A. Because you are more apt to have slate falls in
the airway than you are in a working entry.
Q. Why not put it on the rib?
A. You could put it on the rib, but you will have slate
falls anyway.
Q. Why could not you have put a wire to operate a
pump from the side track up through the airway and on the
rib of the airway to the pump and thereby be able to cut off
the current in the hallway and passageway ?
A. I think it likely could have been done.
Q. Would that be safer?
A.

I do not know.

Q. Had it been done in this instance, Perkey would not
ha"^e been killed, would he?
A.

.1 don't know.

Q. He would not have been killed unless he was in the
airway, would he?

A. Sometimes you have those pumps in a position that
you cannot string your wire up the airway?
Q. Don't you know that the proper way to have done
that would have been to string the wire up the air course?
A.

I do not.

Q. You know it would have been safer, don't you?
A.

It could be done.

Q. Don't you know it was safer and don't you Imow it
was the proper way to do it?
A. I would not say it is the proper way to do it, but it
would be safer if you kept your wire in good condition.
Q. Why would it not be safer unless it was kept in
[414] condition?

A.
Q.
A.

It is liable to get out of condition in the airway.

Why?
Because you have a f^l you do not see it.

Q. You have stated there would be.no danger if it was
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on the rib?

A.

I did not make that statement.

Q. Is there any danger from falls if it was on the rib?
A. There is as much danger from falls on the rib as on
the roof.

Q. Tell me if you do not think it a safer and a better
way to put this wire up an unused entry than it would be up
the working entry?
A. It would be if it was kept in condition.
Q. Is not this the true and right fact and the reason that
this wire was not installed along an unused entry from the
switch to the pump is that you wanted to use your cutting ma
chine and furnish power for your pump off the one line and
save the expense of putting up two lines ?
A.

I don't think so.

Q. I'believe you stated in going to examine the place
where this accident occurred the mud was not sufficient to get
over the sole of your shoe?

A. That's what I said not to get over the top.
Q. Not sufficient to get over the sole of your shoe?
A. Not on the walkway and just one place on the oppo
site side.

Q. Do you mean to tell me that the mud did not
[415] come over the sole of your shoe?
A. . I walked on the ties.

Q. Where did you walk at the point opposite the room
neck?

A. I stood on the ties and made my measurements there.
Q. You said you had a man killed in the Toms Creek
mine by a trolley wire, is it not known that as much as 550
volts carried on these electric wires is highly dangerous ?
A. Any current is dangerous. 250 volts would kill a
man.

Q. 550 volts is exceedingly dangerous, is it not?
A. I don't know that is more dangerous than the other,
but it will kill you.

Q. And because low voltage is used more you do not
know that 550 volts is not more dangerous than 250?
A.
0.
A.

No, I do not.
Suppose vou wouM come in contact with it?
T guess it would be dangerous.

Q. Would it be any more dangerous than-250 volts?
A. If you was to receive a shock under the right condi-
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tions either would kill you.
Q. Now, you say you are not apt to come in contact with
a wire that is hung on a rib?
A. It is not as near to you as it would be if it was hung
in the roof.

Q. Now, if a man should slip in a muddy place in trying
to walk the rail to avoid the mud and water, would he fall up
or down?
A. Down.

Q. Don't you know that one walking along the entiy is
more liable to fall in the rib wire than he is the one hung in
the roof?

Q. If he falls down instead of up, why is it that he
[416] would be more apt to get in the wire overhead than he
would be if the wire was on the rib?

A.

When a man makes a slip his first move is to try to

catch himself.

Q. How then would he be more apt to get in the wire
overhead?

A. The first move he makes is by throwing his hands up
like that. (Witness indicates by throwing hands over his
head.)

Q. Yf^u spoke of the wire in the roof being more apt to
be knocked down by slate falls. I want to ask you if it is not
a fact that a slate fall can bring the wire down on the rib?
A. No, you hardly ever see a slate fall from the rib.
Q. If the slate falls against the rib isn't it likely to
break the wire?

A. Yes, sir.
Q. The trolley wire is hung over the track and between
the track and the rib, is it not?
A. Yes, sir.

Q. And is it not a fact that the wire is put as close to
the roof as possible on account of safety?
A. Yes, sir.
Q.

If a man throws his arms out when he falls would

Tiot the wire in the roof be safer than a wire placed on a rib?
. A. Yes, sir.
Q. Then it is not as safe to put it down 12 inches from
the roof, as it would be if it was close to the roof?
A.

It could not be. It would be safer if it was close.

Q. Then if it would be safer to put it up close to the
[4171 roof, why put it down 12 inches when you know it is
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not so safe?

A.

We consider that it is safe at that distance.

Q. As a matter of fact, you know it should be put up
as close as possible, do you not!
A. Yes, sir.
Q. That is the method used in the coal fields of South
west Virginia, is it not?
A. Yes, sir.

Q. And in this mine instead of having this high voltage
wire up close to the roof you had it placed 12 inches from the
roof ?

A.

Q.
close to
A.
Q.
A.
Q.

About 12 inches.

You knew the proper place to place this wire was as
the top as possible?
Yes, sir.
Did you ever suggest putting it up closer!
I guess not.
Now, on these haulage roads where mules are used

in most mines the current is cut off in the day time, is it not?
A. In some places.
Q. I am talking about the usual custom?
A.

They have switches in some mines to cut it off with

and some do not.

Q. Of course you know everybody does not do things
exactly right, but isn't it usual to have a switch and cut the
power off during the time the men and mules are going into
and coming out of the mine.
A. No, sir, not where pumps are used.
Q. Is it usual to have different lines where you have to
run your pump during the day, is it not?
[418]

A.

Some mines have them.

Q. When is the coal usually cut in the mines in this
field?

A. Some mines during the day and some at night.
Q. What is the general custom ?
A. Most at night time.
Q. At least 90 per cent of the cutting is done at night, is
it not ?

A.

L would not say that. Some large mines cut day and

night.
Q. How can mines here do that?
A. They do it.
Q. While the men are at work?
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A. They wait for the men to clean up their working
places and then they cut the places.
Q. Don't you know that a large per cent of all the mines
in the bituminous field do their cutting at night?
A. I guess the big part of them do,
Q. And then if it is mule haulage and a travel way for
men going into and coming out from their work where bare
wire is strung to cut the current off during the day?
A. We cut the current off the machine wire where we
use mules.

Q.
A.
Q.
A.
Q.

Tell the jury why you do that?
If you have no current it is safer.
You cut it off for safety?
Yes, sir, in case you do not have any pumps to work.
The purpose of cutting it off is that it is safer than

it would be if the current was on?

A. Yes, sir.
Q. I understood you to say that it was your duty to see
that the places were kept as safe as possible?
[419]
A. Yes, sir.
Q. When you said that you mean as safe as could
be with the equipment furnished you by the company?
A. Certainly.
Q. It is very difficult to keep a place safe unless you

have the proper assistance from the company, is it not?
A. It is not my business to make places safe. It is my
business to call the foreman's attention to these conditions

and for them to do it.

I am not responsible for them being

made safe.
Ee-Direct Examination.

By Mr. Nuckols:
Q. I will ask you to tell the jury whether or not you con
sider this Avire in 9 left entry in the way it was fastened at

the point where Mr. Perkey was killed, as safe as possible?
A.

Yes, sir.

Q. Mr. Littlewood, Mr. Vicars was asking you about the
mine map that you had, or that the company had, of this mine,
and you stated that the mine map was drawn on a scale of 100
feet to the inch?

A.

Yes, sir.

Q. Tell the jury what width on the map on a scale of a

•

•"

-
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100 feet to an incli this entry would be?
A.

Less than 1-10 of an inch.

Q. I have not got it exactly clear in my mind, Mr. Littlewood, about these wet or damp places you referred to. One.
of them you said was some little distance beyond the niouth of
room No. 11. Just where on the map is that?
A. Along in here somewhere. (Witness indicates to
jury on the blue print filed as an exhibit in the evidence of
W. A. Rose in this case.)

Q. That is the place you spoke of as being beyond
[420] the neck of room No. 11?

A.

Yes, sir.

, Q. You spoke of some other muddy place, mil you indi
cate on this map where that was f

A. A little right here. (Witness writes the word "wet"

on the blue print filed with the evidence of W. A. Rose.)
Q. Now, you have written the word ''wet" near the let

ters "C. L." on a white line extending into No. 11 room, did
that wet spot extend out on the passway?
A. No, just a little damp right along here. (Witness
pointed out the place on the blue print filed with the evidence
of W. A. Rose.)

Q. Is that on the passway?
A.

No, sir.

Q. How deep was it at that point?
A. I did not get my feet wet.

Q. Did you notice the conditions opposite the mouth of
room No. 11 and near the place you had written the word
''wet"?

A.

Yes, sir.

Q. Tell the jury whether there was any water between
the rails at that point?
A.

No, sir.

Q. For what distance on each side of the place pointed
out to you as being the place where Mr. Perkey was killed
did you notice the condition between the rails of the track
with reference to water?

A. There was some mud that come up to the top of the
ties.

Q. How many feet did that extend down the track?
A. I would not say more than 20 feet.

Q. Was that toward the outside from the point where
Perkey was killed?
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[421]

A.
Q.

•

'

^

It was toward the face.
I mean up and down the track?

A.

I don't know.

Q.

Did you notice down as far as room No. 11?

A.

All the ties were clear.

Q. Now between the room neck and the place pointed
out as where Perkey was killed was there any water between
the rails at that point?
A.

There was some water between the ties.

Q. "Was that water over the ties at any place between
those two points?
A. No, sir.
Q. Speaking of this arrangement that you were talking
about of connecting the machine wire, you said something
about an insulated or uninsulated hook, describe what sort
of apparatus that is?
A. The hook is a piece of wire bent over and it is insu
lated from the hook down about two feet.

Q. What is this hook on?
A. The trolley wire.
Q. You say that this insulated hook is for safety?
A. Yes, sir.

Q. Safety of whom?
A. Any one that wants to disconnect the wire.
Q. How does that protect you?
A. It protects you from being shocked.
Q. What is the insulation for?

A. So that you can take hold of it with your hands.
Q. Does that protect your hand?
A.

Yes, sir.

Q. Has that insulation anything to do with the safe[422] ty of anybody passing along the track who might hap
pen to come in contact with the wire ?
A. No, sir.
Q. If this little hook that you spoke of does not have
any insulation on it how would you get it unhooked?
A.

You would have to knock it off with a board.

Q. Is there any difficulty about knocking it off?
A.

No, "sir.
Re-Cross Examination.

By Mr. Vicars:

Q. In the low places in the roof the wire is placed just
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just as close as possible, is it not?
A. Yes, sir.

Q. If you have a low place in the roo^ you place the
wire as close as possible, do yoirnot?
A.

Not in all cases.

Q.

Why not?

A. It all depends on the conditions.
Q. This wire is suspended from the roof in insulated
hangers, is it not?
A. Yes, sir.
L. J. HALL.

L. J. Hall, sworn, testified:
Direct Examinatian.

By Mr. Nuckols:

Q. How old are you, Mr. Hall?
A.

32.

Q. By whom are you employed?
A. By the Virginia Iron, Coal & Coke Company.
Q, At what mine?
[423]

A.

Linden.

Q. At which of the Linden mines do you work?
A.

I work now at No. 2.

Q. In what capacity?
A.

Assistant mine foreman.

Q. Were you working for the Virginia Iron, Coal &
Coke Company in April, 1922, at tlie time Mr. Perkey was
killed?

A.

Yes, sir.
Q. Do you know the mine in which he was killed?
A. Yes, sir.
Q. What kind of work was going on in that mine prior
to that time?

A. They were cleaning up.
«Q. What were you doing?
A. I had charge of the cleaning up work in No. 3.
Q. Do you know where 9 left entry is?
A. Yes, sir.
Q. Were the men of whom you had charge engaged in
cleaning up that entry?

r

•
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A. Yes, sir.
Q. Do you recollect how long you were at work on. that
entry?

A. I dont' recollect, but my best idea is about six weeks
on that one entry.
Q. Do you know where the pump was situated on that
entry ?

A. I Imow about the place.

Q. With reference to the place where the pump was
standing how far had you gotten with the cleaning up work
at that time?

A. We had cleaned the entry up, as far aS No. 10-

[424] room beyond the pump, I do not remember the panel,
but I think it was about the third.

Q. In cleaning up that entry what had you been doing?
A. Loading slate and doing some timber work and any
thing that had to be done.

. Q. Were you in that entry at the time the electrician
came in and fixed up the machine wire?
A. Yes, sir.

Q. What part did they fix up?

A. They went over it all and fixed it up to the pump.
Q. From what point to what point?

A. From the end of the trolley wire to the pump.
Q. Did they fix it at the point where Perkey was killed?
o

A.

Yes, sir.

Q. How often did you notice that ^vire, Mr. Hall?
A. I would go up and dow the entry some three or four
times a day.

Q. What condition was that electric wire in, Mr. Hall,
at the point where Mr. Perkey was killed ?

A. What I would call wire np in hanger in good condi
tion.

Q. Did you ever hear of this wire being burned in two
before the day Mr. Perkey was killed?
A.

No, sir, it was not.

Q. After you had cleaned up this entry you and your
crew with reference to this point where Mr. Perkey was killed
tell the jury what condition you left the passway and the
space between the tracks in at the point where Mr. Perkey
was killed?

A. It Avas loaded up clean at this place where Perkey
was killed, there never had been any slate in the track.

^
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Q. With reference to the walkway on the clearance side,
of the track at the point where Mr. Perkey was killed,
[425] tell the jury what was on that walk to prevent a man
from walking along it?
A.

Nothing.

Q. What, if anything, was on the track between the rails
at that point to prevent a man from walking between the
rails?

A. On the right hand side going toward the heading
there was a little water there but not enough to get a man
wet.

Q. How deep was that water at the point where Mr.
Perkey was killed?
A. There was a little bit of water there, probably four
or five inches deep.
Q. Over the top of the ties?
A. No, sir, from the bottom.

Q. Did the water or mud where Mr. Perkey went into
the wire extend over the top of the ties?
A. On four or five of the ties from the right hand rail
it might have been over them.

Q. Have you been around in coal mines in Southwest
Virginia to any extent?
A. No, not to a great extent.

Q. How long have you been engaged in coal mining?
A.

About 12 years.
Q. For what companies?
A. I worked for the Wisconsin Steel Company at Ben-

ham, Kentucky, and then I worked for the Stonega Coke &
Coal Company at Stonega mines, and then for the Virginia
Iron, Coal & Coke Co.

Q. I wish you would tell the jury how the condition in
the track at the point where Mr. Perkey was killed compared
with the conditions of mine tracks in the other mines

[426] in which you have worked?
A. About the same as on mule haulage in other
mines.

Q. Were you employed on this entry on the day that Mr.
Perkey was killed?
A. No, sir.

Q. Were you employed any time after he was killed on
this entry?
A.

I don't remember.
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Q. Did yon or your track gang do any work on that en
try anywhere in the neighborhood of where Mr. Perkey was

killed between the time of the accident and two or three days
after his death?

A. No, sir, not on that entry.

Q. So far as yon know was any cleaning np work done
on that entry between these times?

A. No, none that I had charge of myself.

Q. Coming down to the day that Mr. Perkey was killed,
were yon in that entry?
A. Yes, sir.

Q. Tell the jury where yon were and what you did and
all about what happened ?

A. That morning we was going to another entry that
they called 8 left. Our tools went down in this heading and I
went dow after the tools. Wlien I come to the mouth of 8

left then I turned and goes np 9 left to look for a bar that
we had left there.

Q. Where did you go into 9 left, at what point?
A.

The track was laid on 8 left.

Q. In what panel?
• A. I don't know the panel.

Q. With reference to the side track where did you go
[427]

into 9 left entry?
A. About the side track.
Q.

A.

How far above the side track?

About 450 feet.

Q. You come into 9 left entry at that point?
A. Yes, sir, then I turned and was coming down to look

for the bar and I seen a light coming up. I was right about
No. 10 room somewhere when I heard a racket. I was going

along looking doTvni and I raised my- head up and I seen one
light disappear. I did not know an3'^thing had happened and

I just went on down the track and Tgot nearly down to No.
II room when the light appeared again out of No. 11 room
neck and they went to hollering and I run up there.
Q. How far were you from these lights you noticed com
ing down when you saw one disappear?
A., Abont the mouth of room No. 10, and that was about

60 feet, and when I run down there to see what was wrong a

man was in the A^'ire. He had fallen on the wire.

Q. What was said, if anything, by these men who were
there with Mr. Perkey ?
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A. Well, tMs fellow Boliiiski did not say anything, and
the old fellow was running around hollering.
; Q. How long did you stay there where Mr. Perkey was
down in the wire?

A.

I did not know the current was on the wire.

I run

in and took hold and when I got liold of his clothes the current
knocked me loose and I stepped back and took hold the second
time and the same thing happened and T saw we would have
to cut the current off.

Q. How long did you say it was after you got up there
and found Mr. Perkey in the wire before yon left to go and
cut the current off?

[428]

A.

A minute or so.

Q.

Then what did you do?

A. I went down to cut the current off. I had to go to
the side track to the end of the trolley wire.
Q. About how far was that, Mr. Hall?
A.

About 600 feet.

Q.
A.

What did you do when you got down there?
I picked up a piece of bank rail or tie and knocked

the board loose where the mre was.

Q. With reference to the place where this machine wire
was hung where was the board?
A. It was across the entry at the end of the trolley wire
and this machine wire was fastened to the trolley wire over
the top of this board used as a guard to keep anyone from
getting in this wire.
Q; What did you do then ?
A.

I knocked the board down and then tore the wire

loose?

Q.

Anybody else with you?

A.

Charles Harbin.

Q. How many licks did you have to hit to get the wire
loose?

A. I guess I hit it two or three times.
Q. Did anybody go down to the side track with you when
you went downi to see about getting the wire loose?
A.

Bolinski started and the best I remember he did not

get all of the way.

Q. Wliat did you do after you got the wire disconnectA. Charles Harbin and myself come back up and
Charles, myself and Bolinski picked the man up out of the
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wire and we carried him across into 11 room neck and laid
him down.

Q. After you went doAvn and knocked the ^ire
[4291 loose and come back where Mr. Perkey was, was his
body lying in the same place!
A. Yes, sir.
Q. Do you know whether or not the body had been mov
ed by anyone before you first saw it?
A. No, I do not.
Q. Tell the jury exactly where the body was with refer
ence to the rail?

A. He was lying up and do^vn the track with his head
more down to the left hand rail as you come out of the mine
and his feet toward the other rail.

Q. Do you remember whether or not he was lying on
his left or right side.
A.
Q.

Kindly on his left side.
In what direction?

A.

Toward the outside.

Q. With reference to'these ties that you say was cov
ered Avith mud and water, where was his body lying?
A. Eight on those ties?

Q. Who did you say helped carry the body to room No.
11?

A.

Charlie Harbin and Boliiiski.

Q. Mr. Hall, do you know where the wire hangers are
that supported this machine wire, I mean the hangers closest
to the mouth of No. 11 room?

A.

Yes, sir.

Q. Do you recollect between what two hangers it was
that Mr. Perkey got into this wire?
A. One hanger was a little beyond the room neck toward
the heading and the other was about opposite the
[430] room neck.

Q. With reference to these two hangers, one of
which you say you think was a little beyond the room neck
going in, and the other some 20 feet below it, where did Mr.
Perkey come in contact with the wire at?

A. I think from the center of No. 11 room, with prob
ably 12 or 15 feet on down 9 left entry.
Q. With reference to the hanger closest to the room

neck, how far was the point where Mr. Perkey had come in
contact with the wire?
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A. It was a little beyond the corner of the room neck,
as you go toward the heading.
Q. About how far beyond there?

A. Probably four or five feet,
Q. With reference to these two hangers you have de
scribed where was it tliis wire had come in two?

A. Wliere the wire was broken it was something like a
foot from the first hanger toward the heading.
Q. Did you notice to see whether or not the broken end
was still up in the hanger?
A. Yes, sir.
Q. What about that?
A. The wire was up in these two hangers and was brok
en between them.

Q. How often did you say you had passed this point
where Mr. Perkey was killed from the time this clenaing up
work started until the time of his death!

A. I don't know, probably 4 or 5 times each day.
[431]

A.

Q.

Did you walk by or ride by?

A.

Walked.

Q. In passing this point, how did you walk?
As I came outside we walked on the right hand side.

Q. On the right hand side where did you walk with ref-'
erence to the rail and rib?

A. On the right or clearance side.
Q. With reference to the rail, where did you walk?
A.

Sometimes on the rail or on the end of the ties.

Q. What was the occasion for walking on the rail?
A. I don't know, sometimes while a man is walking
along he is apt to step on top of the rail.
Q. In this place where Mr. Perkey was killed, was there
or not anything on the walkway?
A. There was not anything there to keep a man from
walking on the outside,
Q. In passing this particular place going in and out of
the mine what part of the roadway did you walk on?
A, Generally walked on the left hand side going in, that
was clearance side.

Q. Did you encounter any difficulty in walking along
and was there any obstruction in this passway?
A. No, sir.

Q. Did you know there was'a pump being operated in
that entry!

r

soo

A. I knowed there was a pump up there.
Q. "When it was in operation how did it get its current?
A.

On the mres.

Q. You said something about not knowing the current
was on that wire; tell the jury what you meant?
A. When a wire is broken and it comes in contact

[432] with the return or dead wire it will generally cause a
short and the juice will go off.

Q. Did you know whether or not the pump, had been
operating on that particular day?
. A. Yes, sir.
Q. It was your idea then that the wire had been short
ing and the current was off?
A. Yes, sir.

Q. Mr. Hall, are you familiar with putting electric wire
along mule haulage where cutting machines are used and
where you have to operate a pump?
A. That is the only one I have ever seen.
Q. You do not know the general custom if there is a
custom?

A.

No, sir.

Q. Mr. Hall, I want to ask you whether as you reached

this place where you found Mr. Perkey down on the ground,
did he make any sign of life?

A. He groaned and probably started to say something.
Q. With reference to when you first reached his body,
when was it?

A. When these fellows started ia hollering I run up
there and as I stopped he was groaning.
Q. Before or after you took hold of him?
A.

That was before.

Q. After he made that groan did he make or give any
other sign of .life?
A. No, sir.

Q. Tell the jury whether or not in your opinion he was
dead when you left there?
A.

[433]
A.

I would think he was.

Q. Did you notice how this wire was fastened to
the trolley at the time Mr. Perkey was killed?
I never noticed that.

Q. Had- 5^ou noticed this wire prior to the time Mr. Per
key was killed ?

A. Yes, sir, I had noticed it a day or two before.

•"
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Q. Tell the jury at the time you noticed these wires a
day or two before Mr. Perkey was killed how the machine

wire was connected with the trolley wire?
A. It was a piece of motor cable or machine cable that
had been tied around this machine wire on the opposite side
and run across to the right hand side and was strung across
the top against the roof and some of the insulation had been
taken off and had been taped for about 8 inches.
Q. By tape what do you mean?
A.
Q.

It is friction tape that we use.
How do you put it on?

A.

We wrap is around the wire and there was a hook

made to hook on the wire and take off.

Q. "Where did that wire have a hook on it?
A.

Where it come across from the other side.

Q. Wliat was the purpose of that hook?
A.

That was made to hook on to the wire,

Q. When was it you saw that hook with reference to
the time Mr. Perkey was kiUed?
A. A day or two before.

,[434]

Cross Examination.

By Mr. Parker:

Q. You say that you examined, the hook which was at
tached to the machine wire?

A.

Yes, sir, I examined it.

Q. And the wire was extended across the roof under this
board?

A. Yes, sir, it was between the board and the roof.
Q. Did I understand you to say in your direct,examina
tion that after you discovered this man's body you ran back,
grabbed up a board and knocked this board off that was cov
ering the wire and then knocked the wire loose?
A.

I don't think I said that.

Q. Did you not state that to this jury today!
A.

I don't think so.

Q. How many days before Perkey was killed was it that
you inspected this connection where the machine wire was
connected to the trolley wire?
A. It was two or three days before Perkey was killed.

Q. Was it hanging down or was it connected at that
time?

. '•
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A.

It was not connected.

Q. How did you get your current to the pump if there
was no connection?

A.

This pump was not riinning at that time.

Q. Did you notice whether the pump was running two
or three days or one or two days before Perkey was killed?
A. I noticed the pump running, I think, the day be[435] fore he was killed.

Q. Do you know who was running it or looked after
it?

A.

That fellow they call Cornett.

Q. How long had the pump been running in this entry?
A.

I do not remember.

Q. You went past there three or four times a day, did
you not?

A. I went up and down the entry, the pump had not been
running but a little- while.
Q. You did not Imow what became of this connection

that they had down there where the trolley wire and machine
wire was connected?

A. What do you mean? Do you mean how long had
the pump been running?
Q. I am asking you if you know what became of this
connection, that this hook that was there?

A. AH I know is that I noticed this pump down there
two or three days before Perkey was killed.
Q. This cable that you spoke of, where was that?
A. It came across the entry to the motor wire.

Q. When was it that they started the pump with refer
ence to when you was doing this cleaning up work in there?

A. I do not remember when they started the piunp. I
worked on the entry.

Q. About how long before Perkey was killed was it
[436] that you noticed that the pump had been started?
A. A day or two before.

Q. That is the first you knew they had any pump?
A. I knew the pump was there, but it had not been run
ning.

Q. Wliat I amgetting at, Mr. Hall, is the first knowledge
you had of the pump being in operation before Perkey was
killed?

A.

A day or two before that.

Q. That is the real reason that you thought there was no

.

current on the wire?
doing anything?
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You thought that the pump was not

A. They had to have the current on the wire.
Q. You had no knowledge of them running the pump
only for a day or two before Perkey was killed?
A. It was just like I stated a while ago, that when these
electricians first came and fixed the wire, I did not examine
it. I don't know exactly how long it had been since I first no
ticed the hook there.

Q.
A.
Q.
working

That is what you call fixing it, is it?
They were in there and fixed the Avire.
AVhat fixing did they do at the time you saw them
in there on this wire?
A. They went over the wire and fixed the connections
up, I suppose.
Q. Had you noticed the hook there before that?
A.

[437]

I never noticed it before that.

Q. "What sort of connection was made with the trol
ley wire before that?

A.

There was a board across there.

Q. How was the machine wire attached to it?
A. The machine wire run up the left rib coming out and
then a piece of cable was tied to the trolley wire and brought
across the top of the entry to the motor wire, and before this
I do not know how this connection was made.

We had not

been using it for a motor.
Q. How did you make your contact with the machine

wire and cable with the trolley mre ?
A. We was not running the pump, but I was cleaning
up.

Q. Mr. Hall, was not your machine wire connected to
your trolley wire in some way in order to get the current up
to the pump?
A. When they run the pump, they had to make some
connection.

Q. You found the hook wound around the trolley wire?
A. It was hanging down.
Q. Was not the wire wound around the trolley wire?

A. Yes, sir, but they had pulled it off.
Q. Was the hook also wrapped around the trolley wire?
A. When I come down to take the hook off, T found it
wrapped around the wire.
Q. The insulation, of course, had to be taken from the*
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cable to make this hook?

Q. Yes, sir.
Q. How had this hook been wound around the trol
ley -wire?

[438]

A. It was wound up in a knot.
Q.

Where was the hook?

A.
Q.
A.
Q.

It was wound up in this knot.
They had wrapped the hook all around the wire?
That is the way it looked to me.
Now, how had it been made fast?

A.

It was tied around the wire.

Q. What was the purpose of tying it?
A. I suppose to keep it from coming off the wire.
Q. Now, Mr. HaU, did I understand you that it would
have been a very easy matter to just have lifted this hook off
the wire?

A. You could have took hold of it and lifted it off.
Q. Why didn't you do that?

A. It was just like I told you, it had been wrapped
around the wire.

Q.

You tried to lift it off?

A.

Not at that time.

Q. Now, you had been in this entry and had charge of
the gang from the very first part of the cleaning up, had you
not?

A. No, sir, there was another fellow that had it before I
did.

Q. At any rate, you had been there at least six weeks?
A.

Yes, sir.

Q. During that time, you had never found it neces[439] sary to take up any gob at the point where Perkev was
killed?

A.

No, sir.

Q. Was that the usual condition of that entry?
A. Yes, sir, at that place.

Q. Do you know of any place in that entry that is lower
than the point where Perkey was killed?
A.

No, I do not.

Q. That is the lowest point there?

A. It is about the same for a long ways.
Q.

About how far?

A.

Probably two or three hundred feet.

Q. JVIr. Hall, getting back to this connection, was there
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la switch or terminal leading into this trolley wire that you
had to reach up and pull the handle to cut the current off?
A. No, sir.
Q. Was there any switch there at any place?
A.

There was one on the main line.

Q.
A.
Q.
A.

About how far was it to the main line?
I could not tell you exactly.
Did you know where that switch was?
Yes, sir, but I guess it was from 12 to 15 hundred

feet from the side track.

Q. Did you ever see a switch at this point on the side
track where the machine wire was connected to the trolley
wire?

[440]

A. I don't remember of seeing any there?
Q. Had you worked in this mine before it shut down
in 1921?

A. No, sir, I had never worked any there before.
Q. Did you find Mr. Perkey's cap and lamp?
A. I found his lamp.
Q. Where did you find that?
A.

About where his hands were.

Q. Do you remember about how far you had to reach

down in the water to get that?
A. I found it just between the ties just under the water.
Q. When did you find that with reference to when Mr.
Perkey was killed?
A. After we had brought him outside, I went back in to
where my men was and myself and Charley Harbin went
down there and I said let's look for his lantern, and we just
looked up there and I said right here is about where he was,
and I reached down between the ties and found the lamp.
Q. Was it covered up?
A.
Q.

Yes, sir.
About how far down was it?
A. The water and mud was not over 5 inches deep.
Q. Do you remember whether or not Mr. Cornett was
there when you picked up this lamp?
A. No, T do not, but the best T remember, he went out
with the corpse.

Q. Didn't you find the lamp at that time and right
[4411 after Mr. Perkey was found dead?
A. It was after we brought him to the outside and
went back in there.

I
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Q. Was it not the next day?
A. No, sir, it was not the next day.
Q. Was not Mr. Cornett standing there when you pick
ed it up?
A.

No, sir.

Q. Aren't you mistaken about the time you found the
lamp?
A.

I don't think so.

Q. I want to ask you a direct question; was it not on the
next morning after Mr. Perkey was killed and in the presence
of Mr. Cornett that you picked up this lamp?
A. No, sir.

Q. Did not Cornett actually point out the place there
and you reached around and picked up the lamp?
A.

No, Mr. Cornett was not there.

Mr. Harbin was

with me and I took the lamp home and give it to Bolinski.
Q. Mr. Gardner was pretty much excited, was he not?
A.

Q.
what he
A.
Q.
A.

He seemed to be.

He was running around and did not seem to know
was doing, did he?
That was the way he acted.
You took hold of the body first?
Yes, sir, I took hold of the body and that was the first

I knew the current was on.

[442]
A.

Q. You saw the wire sticking out behind his back,
did you not?
Yes, sir.

Q. Did you see any portion of the wire on Mr. Perkey's
body?
A.

No, sir, Mr. Perkey was on the wire.

Q. You could not see the wire sticking out from under
his body?
A. Yes, sir.
Q. Did you see any light of arc from the wire about the
time Mr. Perkey came in contact with it?
A. I seen an arc, but I did not know what it was.
Q Bolinski hollered and told you a man was in the
wires, did he not?
A. No, sir.

Q.
A.

Did you hear Pat Gardner holler?
Yes, sir.

Q. Did you know the reason he was hollering?
A. I knew then that someone mnst have gotten in the

.
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wire.

Q.
A.

You knew the current was on this wire, did you not?
Yes, sir.
Q. Why did you think the current was off when you
went to take hold of Perkey's body?
A. I thought it had shorted and knocked the breaker.
Q. After you tried to get hold of him once and the cur
rent knocked you off, yon knew then the current was
[443] passing through his body, did you not?
A. Yes, sir.

Q. I understood you to say you tried to get him out the
second time?

A.

Yes, sir, the first time I went into him and took hold

of him and the current was on him and it knocked me off and

I took hold the second time and it knocked me off again.
Q. Was there enough water there to wet a man?
A.

There was some water between the ties?

Q. If the water was not up over the ties it would not be
possible for a man to get much water on him, would it?
A. He could get his hands between the ties and get
them wet.

Q.

Was his body on either side of the rail or was it be

tween the two rails ?
A. It was between the two rails.

Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.

Did you see any print of his body there at any place?
Yes, sir, on the left hand side.
Was it between the rail and the rib?
Yes, sir.
What was that print?
I saw the print of his knee.
Did you see any foot prints?

No, sir.
You just saw the imprint of his knee?
Yes, sir.
Q. How much imprint did it make?
[444]
A. It might have been an inch and a half.
Q. T understood you to say that the imprint made
by his knee was on the left hand side and between the left
hand rail and the rib going out ?
A. Yes, sir.
Q. The wire had broken loose from the hangers about 1
foot from one of the hangers?
A. Yes, sir.

r
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Q. That was the hanger nearest the No. 11 room?
A.

Yes, sir.

Q. Now, as I understand you, the short end of the wire
where it was broken was projecting from the hanger nearest
to No. 11 room?

A. No, sir.
Q. What did you say?

A. The nearest hanger to the room had the long end in
it.

Q. About how far apart were these hangers?
A.

I guess about 20 ft.

Q. Bolinski, Harbin and yourself carried this man's
body into No. 11 room?

A.

Yes, sir.

Q. After you got him in there, you laid him down in a
dry place, did you not?
A. Yes, sir.
Q. "Was the water over the ties where you picked
[445] him up?

A. It was over the ties on the right hand side as
you go in, and part of his body was laying in the water.
Q. Theupper portion was not in the water, was it?
A.

It was wet.

Q. Was that the top side?
A.

Yes, sir.

Q. The water only extended over the ties on the righthand side between the rails and did not extend clear across
the track, did it?
A. No, sir, it did not extend clear across the track.

Q, When you got up to iiim, how did you walk up there
from where you knocked the current off the wire?
A. We walked or run up there. .
Q. Wliich way did you come?
A.

I do not remember.

Q. When you were walking in there on this entry, if I
understood you, you walked on the track at different places?

A. Yes, sir, we walked on the track and sometimes on

the clearance side.

Q. Did you walk \a the middle of the track?
A.

Sometimes.

Q. How wide was that entry?
A.

I don't know.

Q. It was at least 9 feet, was it not?
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A.

I do not know.

Q. What was the usual way to get out of the way
[446] of a trip of cars?
A. You could step over on the clearance side.
Q. Is that the usual way ?
A. Yes, sir.
Q. Now, was not it a general practice, Mr. Hall, and did
not you follow it yourself, in going in and out of that entry
to walk the ties and walk between the rails and if you hap
pened to meet a trip of cars, you would just step out of the
way'on the clearance side?
A. Yes, sir, we usually done that.
Q. Now, is not that a practice not only in that entry but
in all of the mines that you have been in?
A. They walk a good deal that way in going in and out
of the side entry.

Q. "Why side'entry more than the main entry where you
have mule haulage?
A.

You can do that.

Q. Have you ever seen a trolley wire in that roof?
A.

Yes, sir.

Q. And the trolley wire in this instance extended about
a thousand or fifteen hundred feet up to the side track, did
it not?

A. Yes, sir.
Q. Was it on the left hand side as you go in up to the
switch?

A.

[447]
Q.

Yes, sir.

Q. That was on the clearance side, was it not?
A. Yes, sir.
This \\dre was on the clearance side of the track, was

it not?

A. Tliis wire runs from 9 left up to that switch on the
clearance side, but was not, at any place, closer than 7 feet to
the ground.
Q. I want you to answer if the wire was not strung on
the clearance side and if the men did not have to walk on
that side?

A. Yes, sir.
Q. The machine wire changed from the clearance side
to the close side, did it not?
A. It changed across.

Q. In other words, it changed from the clearance side

310

to the close side?

A.

I don*t remember.

Q. You say you don't remember?

A. I understood, you to say coming out, that is, it is on
the clearance side from the side track.

Q. Do you mean to be understood as saying that the
clearance side is on the right hand side going to the switch?
A. I told you I don't remember about this, but from the
upper end of the side track, the clearance side is on the left
hand side.

Q. How did the men get in and out of the mine?
[448]

A.

Then went in on the motor.

Q. Was that the way the minerstravel—^they carried the
men on the motor?

A.

Sometimes.

Q. Did they do that in this mine?
A. No, sir.
Q. They walked in and out.
A. Yes, sir.

Q. Do you remember where they walked?
A. They walked in the track.
Q. About how much of the distance was the wire car

ried ontheleft hand side as you go in after you leave the trap
door?

A. ^TJp to the side track from the main line, possibly 12
or 15 hundred feet.

Q. Mr. Hall, after Mr. Perkey was killed, you were
transferred to another portion of this mine, were you not?

^A. I was transferred the day before that, but I had to

be in that entry for a day or two.

Q. Then you were taken to another entry, were you not?
A.

Yes, sir, then I was taken to 8 left.

Q. Were you back in that entry after Perkey was killed?
A.

Yes, sir, I came back.

Q. Were you back down to the place where you had
knocked the wire loose?

A.

[449]

Yes, sir.
Q. Did you see a switch there then?

A. They was a switch there the next day.
Q. Did you see that hook there then?
A. Yes, sir.
Q. Do you know what became of that ?
A. No, sir.

-

-
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Ee-Direct Eraminatioii.

By Mr. Nuckols:

Q. Mr. Hall, I understood you to say in reply to one of.
Mr. Parker's questions that your idea of the current being
off the wire was that you thought that it had shorted and
broke the circuit?

A. Yes, sir, it was there that I saw the arc.
Q. What do you mean by arc?
A. You can take a live wire and bring it in contact with
some other object and it will make a blaze.
Q. Do you Imow where John Cornett was when you got
Mr. Perkey's body out of the wire?
A.

He was not there.

Q. Did he come up at any time after that ?
A. After we got the motor, I told him and Mr. Harbin
to go on out "v^dth the body.
Q. When did you first see John Cornett?
A. When we first brought the motor up to the side track
and dropped an empty car down to get the body.
Q. Had Mr. Cornett got down to where Mr. Perkey's
body was when you got back from knocking the wire
,[450] loose?

A. No, sir.
Q. Do you know what sort of bottom is under this mine
track at the place where Mr, Perkey was killed?
A. It is pretty soft.
Q. Do you know the thickness of these mine track ties?
A. Along about 4 to 5 inches.
Q. I will ask you if you know whether or not at this
point if there was any hole between these ties as deep as from
your knee down?
A. No, sir.
Q. Did you ever see mules after they had passed over
this part of the track and come up to the heading?
A. Yes, sir.
Q. How deep was the mud on them?
A. There probably was mud upon their legs that they
could have got by trotting over the entry.
Q. Would it be practicable for a mule to work over this
entry with holes as deep as from your knee down?
A.

I don't think so.

;
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Ee-Cross Examination.

By Mr. Parker:
Q. You have seen mules work in mines with holes more

than 4 or 5 inches, have you not?
A. Yes, sir, I have seen them where the holes were from
6 to 8 inches deep.

Q. You have not seen a place where it was up to a
[451] man's knee?

A.

No, sir, I don't think I have.

Q. Have you ever seen it anywhere else?
A

I don't believe I ever did.

Q. Don't these mules come out muddy all over?
A.

They come out with mud on them.
D. W. HOLYFIELD.

D. W. Holyfield, sworn, testified:
Direct Examination.

By Mr. Nuckols:

Q. Mr. Holj^eld, what is your position with the Vir
ginia Iron, Coal and Coke Company?
A.

Claim adjuster.

Q. "Were you claim adjuster in April, 1922?
A.

No, sir.

Q. What position did you hold then?
A. Assistant land and claim agent.
Q. Do you remember the occurrence when Mr. J. 0. Perkey was killed?
A. Yes, sir.

Q. Were you in that mine any time after his death?

A. Yes, sir, I was in there the next morning.
Q. For what purpose?

A. I went in the mine to look over the place at which
he was killed.

Q. Who was with you ?

A. Mr. A. B. Bowman, W. E. Littlewood and, I be-

[452] lieve, Mr. Upchurch.
Q. Did anyone point out to you and Mr. Littlewood

the place where Mr. Perkey was killed?
A. Mr. Bowman- pointed it out.

'

:
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Q. Was there anything there to indicate that such
thing might have happened?

a

A. Yes, sir, I saw a knee print on the left hand side of
the entry coming out.

Q. Where was that knee print with reference to the left
hand rail coming out?
A. It was just between the left hand rail and the rib:
Q. Did you see anything else there to indicate that any
thing had happened?
A.

I don't think that I did.

Q. Did you or not notice the wires?
A. Yes, sir, and saw they had been spliced close to that
point.
Q. Were you present when Mr. Littlewood took his
measurements ?

A.

Yes, sir.

Q. Did you make any. record of them?
A.
Q.

No, sir.
Do.you recollect what those measurements were?

A.

I do not.

Q. With reference to the condition of the track at the
point where you was shown Mr. Perkey had been killed, tell
the jury what the condition was with reference to being wet
or dry?

[453]

A. It was muddy at the point where he was killed.
Q. To what extent did that condition exist?
A. Well, there was water in the track for some 4 or

5 feet up and down the track and water on the left hand side
coming out, and the water coming up beyond the right hand
rail maybe between the ties.
Q. With reference to the top of the ties, how far did
that water come up ?

A. There might have been some two or three ties that
the water come to the top of.

By the Court: Do you mean on the right hand side going
down?

A. No, the water was on the left hand side going down.
Q. Was there any water on the right hand side as you
go out extending beyond the right hand rail?
A. Yes, sir, I think it was up between the ties.
By Mr. Nickols:

Q. The court wants to know if there was any water over
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tlie top of the ties ?
A. No, sir, not on the right hand side.

Q. "Was there any water over the top of the ties on the
right hand side coming out?
A. No, sir, I never saw any.
Q.

To what extent was it over the ties on the left hand

side?

A. It was just barely over the ties.
Q. How far did it extend across the track?
A.

(454]

Just a short distance.

Q. With reference to the left hand side coming out,
how far did the water extend over toward the left hand

rail that covered the top of the ties ?
A.

Six to 12 inches.

Q.

From the left hand side?

A. Left hand side coming out.
Q. What was the condition on the right hand side com
ing out and between the right hand rail and the rib on that
side?

A.

The walkway Avas muddy.

Q. Was there any water on that walkway?
A. No, it was just muddy and damp.
Q. Was there any other sort of obstruction on that walk
way?

A.

No, sir.

Q. At the point shown you as the place where Mr. Perkey was killed and going on back toward the head of the en
try, how far did you notice the condition of the track?

A. 1 would say not more than 20 feet.
Q.

As far back as the room neck?

A.

That is where I went.

Q. What did you find to be the condition of the track

from the point where Mr. Perkey was killed up to the room
neck?

A.

There was no water in the track.

Q. Beginning again at the point shown you as the place
where Mr. Perkey was killed and coming out toward the
mouth of the entry, how far did you notice the condition of
the track?

A. I noticed the condition out to the mouth of No.
[455] 11 room.

Q. Did you notice it any beyond the mouth of No.
11 room?
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A.

Not particularly.

Q. Between the point where Mr. Perkey was killed and

the mouth of No. 11 room, what was the concfition with refer
ence to water and mud on the track between the rails'?
A. The water extended out from 3 to 4 feet from the

point where Perkey was killed out across the track just a lit
tle bit.

Q. Was there at any point between the place where Per
key was killed and room No. 11 where the water reached over
the ties and clear across the track between the rails?

A. I never saw any place where it extended from rail to
rail, but there was water at the point he was killed and there
was some water at the mouth of No. 11 room.

Q. Where was that with reference to the top of the ties?
A. I said I looked at those ties and I dra^t think it got
over any of them.
Q. Did you look on those ties at the place where you
stated the water was a little deeper than where Mr. Perkey
was killed?

A.

Yes, sir.

Q. How far did the water come out on those ties ?
A.

Just a short distance.

Q. With reference to the water between the right hand
rail coming out and the rib and between the point opposite
where Mr. Perkey was killed to the mouth of No. 11 room,
what was the condition of the track there?

A.

[456]

It was a little muddy there.
Q. Was there any other obstruction there?
A. No, sir, I walked up that walkway myself.
Cross Examination.

By Mr. Parker:

Q. You were there for the purpose of looking over this
situation and preparing the defense for whatever action
might be brought?
A. I went there for the purpose of getting the facts.

Q. That purpose was to see what view the company was
going to take of it so that you could prepare their defense in
any action that might be brought, was it not?
A.

Yes, sir.
Q. You caused the engineer to go and take the meas
urements, did you not?

f
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•

1

A. Yes, sir.
Q. "Who was that engineer?
A.

Mr. "W. A. Rose.

Q. Was that the purpose you had Mr. Littlewood
brought there for?

A. I never asked Mr. Littlewood to go.
Q. You went with him, did you not?
A.

Yes, sir.

Q. All the way from Toms Creek?
A. I got with him at the station.
Q. . Did you drive in a car?

A. I don't remember whether he went with me or not.
Q. Who else was there outside of you and Mr. Lit[457] tlewood?

A. Mr. Bowman and, I think, Mr. XJpchurch.
Q.
A.

Was Mr. Hall there also?
No, sir.

Q. Did you take a statement from Mr. Bowman about
that time ?
A. I think so.

Q. Also Mr. XJpchurch?
.

A. Yes, sir.
Q. Also Mr. Hall?
A. Yes, sir, and several others.

Q. You forwarded your report to the company?
A.

Yes, sir.

Q. Did you take your measurements at that time?
A. I did not make any measurements.
Q. Did Mr. Littlewood take his measurements at that
time?

A.

Yes, sir, he did.

Q. . Weren't you satisfied with the measurements Mr.

Littlewood gave you and yet you had your engineer go there
and make measurements?

A. I sent the engineer there to get the correct measure
ments and make a blue print.

Q. Was Mr. Littlewood's measurements correct?
A. I don't know, I never saw them.

Q. What were you doing?
A. I was looking over the ground.
Q. About how wide is it between those ties?

[458]

A. I don't know, it might have been between 12 to
18 inches.
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Q. Did not you uiGasure them?
A. I did not, I made no measurements at all.
Q. Was there any measurements taken of the ties at this
placet
A. No, sir.

Q. As I understood you, Mr. Holyfield, this little spot
of water there extended over the ties on the right hand side
going in and did not extend over the ties on the left hand side,
that is, did not extend to the left hand rail going in.
A. Yes, sir, but it was between the ties.
Q'. Did it go out to the end of the ties on the left hand
side?

•

A. It might have in a place or two. I walked the ties.
Q. Why did you do that?
A.

I walked across the track because I wanted to see if

there was anything on the ties.
Q. About how far did the ties on the left hand side ex
tend beyond the rail?
A. I don't know, they might have extended anywhere

from 8 to 10 to 12 inches; I would say somewhere along there.
Q. Did the water extend clear out to the end of the ties
going in toward the heading?
A. In a few places.
Q. Did the gob extend clean up to the rib?
[459]
A. In some places it might have.
Q. Was it up even with the rail?
A. It was on the walkway side.
Q. Did it extend above the rail?
A. I do not recollect, but I do remember I walked on
that walkway.
Q. Did you also examine the machine wire?
A. No, sir, I did not.
Q. Was the current on that wire?
A. I did not test it to see, but I suppose it was.
Q. Did you examine where the wire had been broken?
A.

I looked at it.

Q. That was on the hanger below room 11, was it not,
and that was some distance above the point toward the head
ing where Perkey was killed?
A. It was back beyond wliere Perkey was killed.
Q. How many feet?
A. Maybe 12 feet.
Q. How close to the hanger "was it broken?

r
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A.

I never measured it, but my guess would be between

4 and 8 feet.

Q. What I mean, is that between these two hangers that
this wire was broken. It was near the far hanger going in
and from 4 to 8 feet from the hanger?
A. That would be my judgment.
[460]
Q. Mr. Holyfield, take in consideration that the
point is about 21 feet between the hangers, mark on
this map the point where the wire had been broken.
A. Between 4 and 8 ft. from the hanger.
Q. Mark about the point that you wish to show where
Mr. Perkey was killed?
A. About here, the point shown on map, "Where Per
key was killed."

(Witness answered the two above questions with the aid

of the map filed in the evidence of W. A. Rose in this case.)
Re-Direct Examination.

By Mr. Nuckols:
Q. Mr. Holyfield, did you find an employment card on
that day while you were in the mine?
A.

I did.

Q.

Where?

A.

I found it in the mouth of No. 11 room on the left

hand side coming out.
Q. Show the jury about where you found that card?
A. Somewhere near this point.
(Witness answered the above question with the aid of the

map filed-with the evidence of W. A. Rose.)
Q.
A.

Has that card been filed as an exhibit in this case?
Yes, sir.
Q. What was the condition of that card.

A.

The card was dirty.
Q.

[461]

Did it look like it had been walked on?

A. It looked like it had been stepped on.
H. H. INGLES.

H. H. Ingles, sworn, testified:
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Direct Examination.

By Mr. Nuckols:
Q. How old are you, Mr. Ingles?
A.

46.

Q. What is your occuaption ?
A. Superintendent for the Virginia Iron, Coal & Coke
Co.

Q. What mine are you in?
A. Inman, Linden and Laura.
Q. How long have you been employed by that company?
A. About 9 years.
Q. How long at Linden?
A. About 6 years.
Q. Prior to going with that company what were you do
ing?

A. I was assistant general superintendent of the same
company at Toms Creek.

Q. What experience have you had in coal mining other
than with the Virginia Iron & Coal & Coke Company?
A. I have been since 1901 principally connected with
coal mining.
Q. In Wise County?
A. All my experience in Wise County has been since I
went with the Virginia Iron, Coal & Coke Company.
Q. Where were you working before that time?
A. In Kentucky.
Q. Were mining conditions similar to these in Wise
County?
A. Yes, sir.
Q. Do you know the location of 9 left entry of Lin[4621 den No. 3 mine?
A. Yes, sir.

Q. Do you hav^e any personal knowledge as to the in
stallation of the machine wire on that entry at the time Mr.
Perkey was killed?
A. I had not seen it since the mines opened up.
Q. Had you seen it before that entry was closed down?
A.
Q.

Yes, sir.
Tell the jur\^ how that wire was installed?

A. It was put on the right hand rib going in from the
end of the trolley up as far as the machines went.
Q. You have heard these witnesses testify as

to

the
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time Mr. Perkey was killed. Tell the jury if it was hung in
the same manner as it was when you last saw it?
A.

I think so.

Q. How far was it from the end of the side track up to
the mouth of No. 11 room in the second panel?
A. Approximately 700 feet.
Q. How fax was it from No. 11 room up to the pump?
A.

Between 500 and 600 feet.

Q. Tell the jury whether or not in your experience it is
the customary practice to install electric wires against the rib
on the near side in an entry where mule haulage is used and
cutting machines and pumps are in operation to install wire
as it was installed on 9 left entry.
A.

I think so.

Q. Is it customary so far as you know?
A.

[463]

I think so.

Q. Mr. Ingles, do you know anything about how
this machine wire was connected at the time Perkey

was killed?

A.

No, sir.

Q. Had you been in there and seen the cleaning up work
going on?
A.

I don't think so.

Q. How long after Mr. Perkey was killed before you did
get in that entry?

A. I don't know, it was some little time; I had some
trouble and went to Louisville and did not come back for
some time.

Q. You had some physical trouble?
A.

Yes, sir.

Q. Mr. Ingles, I will ask you to tell the jury whether or
not during the 9 years you had been employed by this com
pany, whether this same practice of installing wires on mule

haulage and where cutting machines an(J pumps are in opera
tion, has been followed by the Virginia Iron, Coal and Coke
Company?
A. Yes, sir, so far as I know.

Q. During all Of that time tell the jury whether you
have ever known of a mule coming in contact with those
wires?

A.

Yes, sir.

Q. During all that time and up until the time Mr. Per

key was killed tell the jury if you ever knew of a man coming
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in contact with these rib wires?

A.
Q.

No, sir.
Have you ever known of a man coming in contact

with overhead wires?

A.

Frequently.
Q. In your judgment and under the circumstances
that we have in 9 left entry, where would be the safer
place to hang this wire, taking in consideration persons pass
ing up and down the entry, would it be safer in the roof or on
[464]

the rib as this wire is hung?

A. Safer on the rib, that's why we put it there.
Q. Was there or not any other reason that you have why
this wire was hung on the rib instead of in the roof?
A. We put it there to protect it from slate falls.
,

Q. A great deal has been said ^bout the question of in
stalling equipment so as to make it safe for the men, I wish
you would tell the jury what is the practice of the company in
Linden or at any other of their operations as to the safety of
men?

A. We use every precaution we can to go to a reason
able expense to provide for the safety of our employees.
Q. In your judgment is it best to install electric wires
along an entry, as these were installed, or would they be best
in the roof?
A. I think on the rib as these are installed.

Cross Examination.

By Mr. Parker:

Q. Mr. Ingles, is it your practice in these mines to wrap
the end of your machine wire around the end of your trolley
wire in place of installing a switch?
A.. No, sir.
Q. That is not the practice your company approve of, is
it?
A.

It is not.

Q. What do you use these insulated cables for?
A.

We use the insulated cable to cross the track, but we

do not wrap the end of the machine wire around the end of the
trolley wire.
Q. Do you know why it was done in this case?
[465]

A.

No, sir, I do not.

Q.

Is Mr. Bowman your general mine foreman?

r
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A.

• ' •
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^

Yes, sir.

Q. He is the one to whom you charge with the responsi
bility of looking after those things?
A.

Yes, sir.

Q. Is it your practice to use hooks there so you can hook
on to the trolley wire?
A. They have been used.

Q. For what purpose?
A.

To make the connections:

Q. How would you disconnect that hook?
A.

Lift it off.

Q. You do not consider that a good method, do you?
A.

No, sir.

Q. This was permanent work, was it not?
A.

Not at that time.

Q. These wires had been installed there since 1921?
A. No, sir.

Q. I understood you to say that you had not seen them
since you closed down?

A. I had not been up in this entry since it shut .down.

Q. You also said the wires were in the same position af
ter Perkey was killed as they were the last time you saw
them?

A. I said approximately the same position.
Q. They were in approximately the same condition?
A.

Yes, sir.

Q. Previous to Mr. Perkey's death had there been a
switch at this point where the machine wire was connected
with the trolley wire?
A.

Before we closed down I think so.

,[466] Q. With a switch there Mr. Ingles, all you would
' have to do to cut the current off would be to goup and
pull the handle, would it not ?
A.

Yes, sir.

Q. Is there any other entry under your charge, which

you operate for a distance of 3,000 feet from the point where

the machine wire connects to the trolley wire up to a pump?
A. I believe 7 left has 2,000 feet or more.
Q, "When was that opened up?
A. In 1907, I think.
Q. Do you have switches there?

A. There are supposed to be some on the entry.
Q. You are using 550 volts, are you not?

"
A.

'
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:

I think it tests about 450.

Q. The system is a 550 volt system, is it not!
A. Yes, sir.
Q. As I understand you know nothing whatever of the
accident?

A. No, sir.
Q. Was this wire in the mine put up directly under your
supervision or left to your foreman?
A. The general elecrtician has charge of that.
Q. Do you operate any pumps in this mine where you
are not operating cutting machines?
A. A great many.
Q. What is your practice with reference to cutting coal?
A. Most of it is cut at night, occasionally we cut some
during the day.
Q. Do you keep the current on both night and day?
[467]
A. We do in some places.
Q. In an entry where you have no switch you would
have no way of cutting the current off^ would you?
A. A hook is frequently used and that is as good as a
switch.

Q.

You heard Mr. Bowman describe a switch, did you

not?

A. There might have been a switch there, I dp not know.
Q. Is it your practice that if you want to cut the current
off to "N^rap the end of the machine wire around the trolley
wire?

A. No, sir. And if it was wrapped somebody else wrap
ped it.
Q. What do you mean by somebody else ?
A. It could have been a trapper, or a pump man.
Q. Why is it, Mr. Ingles, that when you operate a-cut
ting machine at night you shut the current off in the day
time?

A.
Q.

For the safety of mules and men.
That is the practice even in your mines, is it not?

A.

All do not do that.

Q. You were not using cutting machines on this entry at
the time Mr. Perkey was killed, were you ?
A.

Not at that time.

Q. You had not used any since you closed down, had
you?

A.

No, sir.

r

'"

324
Re-Direct Examination.

By Mr. Nuckols:

Q. Yon spoke of this method of cutting the current off
during the day, do you know whether the current was

[468] continuously on this machine wire night and day!
A. It was supposed to be.

Q. If you had to run your pump night and day you
would have to keep your current on, would you not?
A.

Yes, sir.
Re-Cross Examination.

By Mr. Parker:

Q. Have you a mine map of this entry!
A. We have a diagram.

Q. Mr. Ingles, I show you a diagram of this 9 left en

try leading from the main entry of No. 3 going up your 9 left
entry from tMs main entry going into the heading which is
the current side all the way from the main entry clear to the
face?

A. I don't know exactly, but I think from the side track
it is on the right hand side.

Q- As a matter of fact, do you not have wire strung on
the rib from here to here (indicating on map) trolley wire
overhead in 9 left entry on the clearance side or the left hand
side as you go np that entry?
A.

Yes, sir.

Q. Do I understand you to say that the trap door on 9
left entry was at the point you left the main entry?
A.. Yes, sir.

Q. Now, Mr. Ingles, for how great a distance was it
that this wire was strung up 9 left entry on the left

[469] hand rib or clearance side as you go in?
A. Approximately 1,350 feet.

Q. This clearance side is the same side which you exected your men to use in going into and out from their work?
A.

Yes, sir.

Q. Is there any protection or guard on those wires as

they are strung- on the left hand or clearance side going in?

A. It is not necessary to guard the wires if they are over

6 feet 6 inches from the ground.

Q. That is the same side on which your men walk, is it
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not?

A.

Yes, sir.

Q. After you get up this 1,350 feet you carry your -wires
across to the right hand side or close side, do you not?
A. Yes, sir.
Mr. Nuckols: We rest.

The following evidence was offered as rebuttal evidence
for the plaintiff.
[470]

JOHN CORNETT.

John Cornett, recalled:
Direct Examination.

By Mr. Vicars:

Q. Mr. Cornett, were you back in the entry at about the
place where Mr.'Perkey was killed the next day?
A. Yes, sir.

Q. Do you recollect seeing Mr. Hall and Mr. Harbin in
there about that point?
A. Yes, sir, the next morning.
Q. Did you see anything of a lamp?
A. Yes, sir.
Q. Where was it?
A. Right close to the rail.
Q. About how far from the rail and on what side?
A. On the left hand side going toward the pump, next to
the wire?

Q.

About how far from the rail?

A.

About 5 inches.

Q. About how far from the far side, or the side near the
pump was it from the mouth of No. 11 room?
A.

Q.
A.
Q.
. A.
Q.
A.

About 4 or 5 feet.

Did you see anyone get that lamp?
Yes, sir, one of the men standing there got it?
Did you notice him when he picked it up?
Yes, sir.
How deep was the water where he picked it up?
6 or 7 inches.

Q. Could you see the lamp? .

r

326
A.

•

No, sir, it was covered with water.

[471]

Cross Examination.

By Mr. Nuckols:

Q.
in there
A.
Q.
A.

Mr. Cornett, I believe you stated you never went back
after Mr. Perkey was killed?
No, sir.
What did you state!
I said I never worked any more.

Q. Did you have any rubber gloves while you were work-*^
ing around the pump?
A. No, sir.

Q. You said here the other day that you were running
the pump and about a week before Mr. Perkey was killed, this
pump wire burnt in two?
A. Yes, sir.

Q. You went and fixed it, did you not?
A. Yes, sir.
Q. How did you make this connections with the current
on?

A. I went down to the trolley wire and lifted the ma
chine wire off the troUey.

Q. How was this connection ^nade down at the trolley
wire?

A.

There was a hook there.

Q. When this pump wire burned in two you went down
to the trolley wire and lifted the hook off and disconnected
the pump wire?
A. Yes, sir.

Q. Did yOu wrap that wire around the end of the trol
ley wire?
A. No, sir, I left it just like I found it.
Re-Direct Examination.

By Mr. Parker:

Q. Mr. Cornett, do you know which one of the electric
ians it was that connected this wire up?
[4721
A^ No, sir.
JOHN HUBBARD.

John Hubbard, sworr, testified :

r-

-
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Direct Examination.

By Mr. Vicars:
Q. What is your occupation, Mr. Hubbardf
A.

Mine foreman.

Q. For what company are you mine foreman?
A. Halcon Coal Company.
Q. How long have you been mine foreman for the Halcon Coal Company?
A.

7 months.

Q. Is that the company which Mr .Teprestra is super
intendent of?

A.
Q.
A.
Q.

No. sir, Mr. Smith is superintendent.
Mr. D. Terpstra is a stockholder, is he not?
Yes, sir.
He was in charge there before he weiit to Tazewell,

was he not?

A. Yes, sir.
Q. Were you foreman at that time?
A. I had been working there ever since it started?
Q. Have you been working there continuously since it
started?

A. Yes, sir.
Q. How much, if any, wire in that whole mine is strung
on the rib?

A.

If you mean on the side of the entry, there is be

tween two and three hundred feet.

Q. How niuch is the longest place in that entry is
[473] there wire strung on the rib?
A.

There has never been over 175 feet.

Q. Was that permanent or temporary?
A. Temporary.
Q. Why did you put it along as far as 175 feet in the
farthest place, John?
A. We hung this wire in the rooms so we could get the
machines to the working place.
Q. I am asking you about the entry?
A.

There is none on the entrance.

Q.

Has there ever been a wire along the rib on the en

trance of the Halcon mine?

A.

There might have been in a few places for a short

distance.

Q. Was that permanent or temporary?

'
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A. It was temporary.
Q. You have been working there since that mine startA.

Q.
A.
Q.
A.

Yes, sir.
Did you open up that mine ?
I helped.
How long have you had charge of it?
Since the 24th day of August, 1923.

Q. Up to that time who had charge of the mine?
A. The first man was Mr. Willard Craft, the next man
was George Scott, and the next man was Henry Hall.

Q. What were you doing when these men had charge?
A.

Running a cutting machine.
Q. Did that take you through all of the entries in

!.474] this Halcon mine?
A. Yes, sir.

Q. How oftop did vou go through these entries each
day?

A.

I suppose two or three tim6s a dny.
Cross Examination.

P»y Mr. Nuckols:

Q. Is there any mule haulage in this mine?
A.

No, sir.

Q. Has there ever been any?
A.

No, sir.

Q. This mine you are talking about, if I understand you

correctly, is that the wire is strung on the rib where you are
driving your entries and where the motor haulage is not a
sufficient distance to attach your trolley wire to the roof
overhead, is that right?

A. We use small wire connected around our trolley ijut

put in the top.

Q. That is the purpose for which it is used, is it not?
A.

Yes, sir.

Q. About what distance do you drive your heading bo
fore putting in another section of trolley wire?
A.

We usually drive it from 150 to 400 feet.

Q. Is the current on those wires during the day?
A.

Yes, sir.

Q. While those wires are carrying that current, does
your workmen use that part of the entry?

''

~
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A. Yes, sir.
Q. How thick is that seam of coal?
A.

Abont 38 inches.

[475]

Ee-Direct Examination.

By Mr. Vicars:

Q. The wires, however, except where they are extended
into the rooms, are attached to the roof and not to the lib?
A. Yes, sir.
[476]

S. C. WARFIELD.

S. C. Warfield, recalled:
Direct Examination.

By Mr. Vicars:
Q. Mr. Warfield, on yesterday or day before you were
asked about what would be the correct method of getting the
current up to a pump and for the purpose of using cutting
machines also in an entry that extended from 2,000 to 3,000
feet beyond the end of the trolley wire and where the roof at
the lowest point was 61 inches from the top of the rail, and
which entry was used as a passway for men going to and
from work and also used for mule haulage, but the question
was objected to and you did not get to answer it, but you can
now.give us your answer?
A. I would say that the proper way would be to con

struct a conveyor or wire up the entry, preferably on the roof,
if the conditions would permit it, or it could be placed on the
rib, I would say from 12 to 14 inches below the roof and sup
ported out from the roof, and if those conditions could not
be carried out to an advantage, it should be placed in the air
course.

Q. If you placed it on the rib what would be the correct
method if you so advised, of protecting it?
A. If the clearance was 61 inches and it is placed on the
rib within 12 to 14 inches from the top I would consider it
safe without any protection.
Q. Now, Mr. Warfield, assume that you had a pump at
the end of that line 2,000 to 3,000 feet on which your current
was on 24 hours out of the day, what would be the proper

•
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method of cnveying the current to that pmnp?
A, If the conditions would perinit I would place it on
the roof whether the wire was insulated or uninsu-

[477] lated.

Q. If you were placing those wires on the rib what
would be the proper method of doing this?
A. Put them in suitable hangers would be all.
Q. ^ay they were placed at least 9 inches from the rib
and 12 inches from the roof, the roof being 61 inches from the
rail, what would be the proper method of carrying these wires
that carry a voltage of 550 volts?
A. You could string them either in the roof or on the
rib with the proper distances from either.
Q. Assume that you were using that for cutting ma
chines and also a passway for your men, would you provide
any method of cutting off and turning on your current?
A. Yes, sir, in case of that kind where mule haulage id
used and where men had to travel I would put in a switch.
Q. How is the switch operated?
A. It is operated at.the point of the connection.
Q. What would be the method of operation in that en
try, say when it was being used for mule haulage and by the
men with reference to that current? Would it be proper to
have the current on those wires at the same time you were us
ing it for mule haulage and your men had to use it for a travel
way?

A. It would be physically impossible to operate a pump
over a period of 24 hours a day without having the current on
that line.

Q. Would that be your method of operating in this in
stance?

A.

Yes, sir.
Cross Examination.

By Mr. Nuckols:
rv

Rssume that you have this mule haul
age we are talking about extending some 2,000 or 3,000

,[478] feet beyond the end of your trolley wire and you want
ed to use cutting machines and had also on the entry
at a point of approximately 1,300 feet to the end of the trol

ley wire a pump, which is was necessary to operate day and
night, which, in your judgment, would be the best way of get-
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ting current to that pump?
A. Extend the trolley wire.
Q. You would extend the trolley wire?
A. Yes, sir, the reason for that being that the trolley
wire is stronger than the machine wire.
Q. From a safety standpoint what would be the best?
A. Either would be all right.
Q. Assume the pump to be 1,300 feet from where your
trolley wire ended, would you desire to extend your trolley
wire to carry your current to the pump, or would you extend
two separate wires, and carry the machine wire up an unused
entry?

A. I would carry my current for both the pump and ma
chine on the same wire.

Q. If I understood you correctly, the machine wire hung
on the rib is no more dangerous than the trolley wire hung in
the roof?

A. Yes, sir.
Q. From a safety standpoint, which is the safer?
A. If it was properly placed on a rib, I would say tho
rib would be the safer.

Q. I believe you stated in answer to Mr. Parker's ques
tion that if this wire was strung on the rib not exceeding 9
inches from the rib and 12 inches from the roof it would be

hung according to approved mining practice?
A. Yes, sir.
[479]
Q. You say it could be hung as low as 12 or 14
inches from the roof?

A, Yes, sir.
Q. Is it practicable to hang the wire on a rib closer than
12 inches from the roof?

A.

No, sir, it is not, because a man cannot conveniently

place it closer with the tools he has.

Q. What does he use in putting that wire up?
He uses an auger.

A.

Re-Direct Examination.

By Mr. Vicars:

Q. If you had a pump that distance on your entry and
the men had to travel that way in going into and out from
their work where would be the safer place to put your wire, on
the rib or in the roof?

f

~
A.
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One would be as safe as the other,

Teste: This the 29th day of September, 1924.
H. A. W. SKEEN,
Judge.

Filed 2nd day of Oet, 1524.
Teste: R. B. ROBERTS,
Clerk.

Exhibit ''Upchurch No. 1."

Virginia Iron, Coal & Coke Company, Inc.
Mr. Douglas A. Patterson,
General Superintendent,
Toms Creek, Va.

Have employed Joe Perkey (.. .nationality...) ias miner,
rate 83 per car, age 36 years. (Married—Single) Last work
ed for Stonega C. & C. Co. at Imboden, occupation miner, and
he advises that he has had 9 years experience as miner. Parmanent address: Mboden.

W. P. UPCHURCH,
^

Foreman.

[480]

Clerk's Certificate.

State of Virginia,
County of Wise, to-wit;
I, R. R. Roberts, Clerk of the Circuit Court for the State

and County aforesaid, do certify that the foregoing is a true
-transcript of the record in the case of A. L. P. Corder, Ad

ministrator of J. C. Perkey, deceased, against Virginia Iron,
Coal and Coke Company, as apj^ears from the records and
files in my said office.

i further certify that the attorneys for the plaintiff have
had due notice of the intention of the defendant to apply to
the Clerk of this Court for a transcript of said record for the

purpose of applying to the Supreme Court of Appeals of Vir-

333

•

g-inia for a writ of error to the judgment shown therein.

Griven under my hand, this the 17th day of JSTovember,
1924.

B. R. ROBERTS,
Olerk.

A Copy,
Taste:

J. M. KELLY,
Clerk.
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