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IN THE

Supreme Court of Appeals of Virginia
'"'\

Arr

RICII~IOND.

JOS. CLAHK: AND L YDI.A A. CL.ARI(, Plaintiffs in Error,

vs .

.J. H. 1\fiLLJ:iJR, Defendant in Error.

1'o the llonorable -hulgeB of the Sup,renze Court of Appeals

of Vi1gi,nia:
Your petitjoners, tT os. Clark and Lydia A. Clark, his wife,
respertfully represent tlmt they are aggrieved by a final judgment of the Circnit Conl't of .Henrico County, Virginia, entered on the 2nd day of OctoLer, 1925, against your petitioners in favor of J. H. :i\liller, who was plaintiff below in a
certain notice of motion for judgment against your petitioners, for the Rum of ~ix thou~;ancl seven hundred and ~ixty-one
dollars and ninety- two rents, with interest thereon from the
:30th day of October, 19:.?4, until paid, and also an attorney's
fl~e· of $f>76.19, }wing 10% of the amount sued on, and costs.
Your petitioner~ wilJ hereafter be denominated the defendants, an(l .J. T-I. 1Iillcr, the plaintiff. A transcript of the
record is herewith filed as a part of this petition.
ST..:-\.'rEl\IEXT OF

~PHE

CASE.

'fhe plaintiff introdn<'ed in eYidence two notes, as the ·holder 1hereof, both dated Ortoher 10, 19:22, signed by the defendnuts, and payable to BPnrer. one t'or $4,000.00, payable one
y(~Hr after dn te, and one for $4,750.00, payable two ~rears after
date, eaeh containing a clause, that the makers agreed "to
pay all expen::;es incurred in collecting the same, including
ten per cent attorney's fees." rrhe said $4,000.00 note harl
a c.redit, endor8ed thereon of $1,!188.08 as of October 30, 1924,
being the balance of proceeds of the sale of a farm in New
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l{ent ~County, under a. de~d of trust from the defendants to
Geo. E. llaw, trustee, securing· said notes and interest. The
plaintiff then rested.
The defendants then introduced in their defense the following evidence, that J os. Clark was in the grocery business,
but had been in th(l horse business; that he had known plaintiff about twenty-five years, aud he also was a horse trader;
that the plaintiff owned the said New Kent farm, and bad
rented it to a l\Ir. Belvin, and wanted to terminate the lease
as it had some very onerous terms, and Belvin 'vas threaten-:
ing to sue plaintiff; that if the farm was sold, the lease was
thereby terminated~ and Belvh1 "rould get off and not sue;
that the plaintiff told the defendants he had sent two or three
})eople to the farm, stating to the tenant that the place had
been sold, but he woulrln 't move, and the plaintiff could not
get him off, and said .he wanted to deed tl1e farm to the defendants, who were to ostensibly hold same for a year or two,
when the plaintiff would take it back; plaintiff was told defendants '"ould not like to do that, 'vhen the plaintiff replied,
it shall not cost ·them a cent; that he would make the consideration $10,000.00. That, thereupon, the plaintiff dleeded.
the said farro to defendants for an alleged consideration of
$10,000.00 by deed, dated October 9, 192:2, though 110 such
actual consideration wns given for the farm. The next day
October 10, 1!-l:!2, the plaiuti ff called on the defendants, and
asked them to execute the said two notes and ~evcral interest
notes, and seeure Rame 011 the farm, to protect him in case
of death, whieh they did, upon the assurance thut the notes
were delivered on condition the plaintiff would take care of
same and retnrn snme, and the defendants were to pay no· attention to thmn, ag·ain asRnring them tl1at the transaction 'vas
not to cost thmn one cent. Plaintiff told defendants to have
th(:> deed recorded right away, otherwise the plaintiff could not
get l1is tenant off the lnncl, heeause he 'vould go to the court
house to see if the deed wa8 recorded. The plaintiff had tried
to work this same ~cheme throug·h another. friend by the name
of Lane, aucl de(ldcd the farm to him, nam.lng the ~onsidera
tion at $R~OOO.OO, hut the deed was not recorded, and, when
the tenant learned this, he refnsecl to vacate. rrhe defeudants .
wm·e told by the plaintiff to take possession of the f.arm, and
do nets of apparent ow11ership, and defendants then put a
JVlr. ~Iillhiser in charge for a year furnishing seed, etc., and
plain tift! said he should dean up the farm; that after the year
wns up Milll1iser 'Yant0d to know about putting in another
crop, hut 'vas told by d~feudants he had better not, as the

,--
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plaintiff 'vas liable to want his farm at any time. Belvin got
off the farm in consequence of the pretended acts of the defendants, nnd. sued plaintiff for breach of contract, and recovered damag·es, and plaintiff asked defendants to sue Belvin for the rent he owed plaintiff, and attach the money due
by plaintiff to Belvin, but defendants refused to aid plaintiff
in t.his, who stated he could thereby get that much of his
nwney back. Tlw defendants cut some wood and lumber on
the farm, under the plajntiff's instructions, saying it would
look better, and people wouldn't think it was a fake sale;
that the plaintiff told defendants he had previously sent a man
to Belvin with a note telling him the farm had been sold, but
he paid no attention to it; that plaintiff said he put in the
consideration of $10,000.00 in the deed to the defendants to
rnake it look like they had made a big payment, otherwise
people would think it was wrong·; that plaintiff has never been
paid a dollar on the difference between $10,000.00 and $8,750.00, the principal of the said hvo notes, nor has he ever
demanded it. 'rha he transaction 'vas a fake, and done by
the defendants a~ a favor o th!LP1l!i.I]J_fff to get his tenant,
~fl the farm"fntd-te·eerfhi_m._~!*<:>_Dl -Siiing-tlie--pfainfiff,
a~~_clef<:J.l.Cll\TI.fs never owned a dp11a1~·'s interestj"!!_the
faiJ1!, __~~1~1,__in_ tr.nt1t,- it was never owned by them, aug they
did not even have the title examined. although this was a..l'vays-done,~ When they a-ctually bought any property. That
t:Iie<1efeiidnn.t.S-J~:er..e to~.d to go to 'vcirk, and cut some wood
and lumber on 1he_§.rm,__ soult wou1ci-look-like·-they were doi~ sqm~rrang_;_JhJl.t th9_ deed "~asC:lrawn by· plai11tiff-to def~udants_to take the farm ovei;-to-getrid-of-tlw~n~iifBel~
~ to gef -hiin ofr_the _place, ai1a-1h.atJhe--plaim!ff.§iEll1e
l~QJJ)(ll!l_ilke the ~-o~sid~_atio!! ()f the -~J~-~:rl__$lO,QQ!tQ~ and a
deed of trust for $_~,]pO.OO,_~"howing $1,250.00 had been paig,
a11d-that the del'(\-lidants slioula payiio atteiittoifto-tl1criofes
as fliev-becamllie. tlr;.:iCit "rouTC11f'f cost them a (~cut; 111at no
mmley=-@~"sect n_l_li[p]aiuti_ff! toicl defendants to do. so~~th.ing
o11. t~_JBI~in; to take the -farm in their na111~, JJO_~§!!Jl)~ _g~e _Qr.
t.® years lintjl Jhe_~pJninti.ff C()uld get_ rid of his tenant, ~Bel
vin:~mld some other trouhle_ he ll~Hl,_1vhc'll ~ne--wolilCl-nave the
far_g1__conV.Qy9~ll5~~-k~ showin~f the B~lyi11_l~ase, ::111<;l @yj~1.g,
if JJ~_gol!}cl ~~LJ1ip1_ off the f-arm; hoth would. be better off,
andjt_}yQgld stop all the trouble with his tenant; t\Jlgj]!e -~le
fencll\Il.i;.$_ o})jected __to_ signj._ng the said note~t_Wh~JLJ1~ plain.,
tiff said tl1i{\vas a. matter of business hi-case of death, and
ihat;TfH1e bank ~cnt any notice of the i1ofes, to pii)·-1.J~Q~~tt911tion to same, hut just hold tho deed, a11d have it recorded, and
~

- -------y
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the plaintiff TI__~~-d for recording- same, a_._nd the stamps, as well
as the notary fee; tliat 'vhen the-interest -nofes-oecam·e--due.
theY, 'vere not paid; and the plaintiff ~aid_ if "ias--a:u right,
to just let them· rilone, that· after Belvin's suit agahiSt the
plaintiff was pretty well along· the d~feiid~~ts--di§.n't Iiav·e
nny more wood or lumber ~ut off the farm, because tlie plaintiff told them just to cut jt to make it appear like the pl·a.ce
was actually ~old. 1\.fter two vears nnd affer.. the s·ocond note
became due: the defendants were notified by nfr. Geo. E. Ha:w,
the trustee in said deed of trust sec~g_S'aid· !J.Otes,_ that he ,
would sell the fa1~m, if the note~_:werc_no.Lpaid, and he ·was
informeu that t1fc dM:_endants 'Yere ready to sign a dee-a.r-econveyin$tP.e ·~riji oack to the plaintifQrs··agreca· upon, and
informed s~1icl trustee that the deed was z--r-a:Ke__a~~U,so the
plaintiff~g.onld get his te1iai1t, Belvin, off the fa~, and get
ri_cl_Q__f_§._q__~_e ~otlfe_r trouble the plaintiff had. Th,e defendants
nev·er attended the truro; tee's sale of the far·m. never went
the ftff·m: llt!\rei~ had the title examined: -~-lncl-([ehvmcr the
notes conclitio-1Uill\r~t11at thev \Vould be returned
Theffi, as
!::l.QQ!! AS_tho .plaintlff_d(i-sir~cf and had the farm recoiiVeyed_to
him bv the dofentlants, which thev "\~lere alwavs ready to- do;
th~lOiiey li.adjHt n~t1-~~11 int~rest fn the transaction.
.f
~rhe plaintiff ther~upon introduced evidence, ·contradicting . /
. the claim nnd evidence of the defendants; that the tra.us-aetion was a fake or fraudulent one. or that the notes were de1 livered conditionally and "\vithout ·consideration .

on

to

. A. fter all the evidence Wfl.s in, the pl~in.tiff.mov.ed.the....c.QJJrt
to strike_~~1t tQ_~ ~vlQ.~nep of the cl~:fe~9._a:nts, 'vhich the court
did, telling·-tlte jury they conlcl notconside1~ iJ fo~· any purpose
at all, and tlii s will he- tren ted as the
-~-- -~

TI-IE FIHS.T
'fhis

assignm~nt

ASSIGN~IENT

of error occurre¢1:

OF ERROR.
\V11en the court re-

~ tlu~ defen_dn~l!_~~-i~'Y!? _SJ2~-~~~LP!~asflos. ~- ~g~l-~.!-~alfeg:
ing the transaction was fraudulent, rind t11e- iiotes were de-

livered conditionHlly and :w_er~vith~t consideration, even
though the eonrt said these defen8es miglill>e-made under
the general iE:sne. · This· e~rn.r...ag.a.ill-Occu.r.i·ed, when !be COJ.U:t__
struck out the defendants'.._________
evidence.

./
I

_____

rrhis error again occurred, when the court gave the plainA and B, and 1·efused the defendants: In' shuctious Nos. 1, 2, 3, ~1: and 5. f1jxceptions were taken to
tiff'~ Instruction~

~ .. ~-
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these various actions of the court, but they will be treated
under this first a~signment of error, inasmllJ}b as they· all
embodv t e same princi les of law.
r · e evidenee o · t e
e enc ants showed a delivery for a
specific purpose or a. conditional dehverv orfhe notes, which
· tiff, or for
were given for the a.ccommodabon of the
his protechon in._~a._e__QJ_®~J , u on .
"tion that they
would be returned to the defendants, as soon as they~:n
Yeyg{l the farm to him upon his reqnest, whl_ch would be ju
one or two years; that the defe.ndants had no actua:I Interest
in the farm, and t.he piaintiff had no property in the notes.
lJnder our decision~ a conditional delivery of a note or a delivery for a specific purpose, may be shown by parol evidence
vary,
without violatin the rule that suc.h evidence ca1
alter or a.
n written iustrumen .
11d this now is the
la'v under the_ Code of 1rginia, Sec. 5578, as follows:
••Every contract on a negotiable instrument is incompleted
and revocable until delh··ery of the instrument for the purpose
of giving effect thereto. As betweP.n immediate parties and
as regards a remote party oth~r than a holder in due course
ihe delivery in orrler to be effectual niust be made either by
or under the authority of the party making, dra,ving, accepting, or indorsing ~s the case may he, and in such case the de)ivery may be shown to have been conditional or for a special
purpose only and not for the purpose of transferring the property in the instrument. ''
In. Will-iam,s YS. Giffnrd, 1:::19 Va. 785,. appellant "did not''
come into rourt with de-an hands and will not he heard to invoke a n1le of jm;;tice to protect him or his principal in his
wrong doing.''
Idem. 7Rfi, ''the notes w·ere never delivered except perhaps
to be held ill escrow until all parts o.f the contract of exchange
had been completed. Henee the appellant is not the bona fide
holder of the notes. Certainly. conscience and fair dealing
forbade the negotiation of thoE!e notes in the state of the
· transnction shown in the rec.ord." Daniel on Negotiable Instruments, Sec. 854-.

Continental 'P.r. Co. vs. TVitt, 139 Va. 467, held the parol
eYidence rule does not apply •'if, hy reason of fraud in the
procurement of t11e paper hy the payee, which goes to its
validity, or by some breach of confidence by the payee in using
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the paper; such as fraudulently diverting the paper to another purpose from that for which it was delivered which
nlso goes to its validity, the instrument never had any vitality as a contract. In such case, as uniformly held, the
oral evidence tends to proYe independent facts, which, if
established, avoid the e-ffect of the written agreement by facts
de /l(lrs the instrument and do not tend to contradict or varv
it." S'ee Solr~nberger vs. Gilbert, 86 ,ra. 788; Tuley vs. Bal:ton, 79 Va. 392; llawse v. First Nat. Bank, 113 Va. 590; Robe-rtson v. Va. N a.t. Ba~nk, 135 Va. 16~6; 11 A. L. R. 1157; JiVhitake1· v. Lane, 128 Va. 317; 'Fowner v. Luca.r;, 13 Gr. 716.
'In such eases, indeed, if they involve a negotiable instrument, the title thereto is 'defective' under Code, Sec. 5617;
and under ~ec. 5578 of the Code, as between immediate parties and as regards an endorser with notice thereof, the delivery may be shown, by parol eYidence to have been upon a
eondition precedent, or for a specific purpose only, and not
for the purpose of transferring 'the property in the instrument.' ''
In JiVhitoker vs. JJan.e, 128 V a. 317, the court went very
fully into the present law on this subject and practically exhausted the subject:
''In Peu,qh vs. Davis, 96 U. S. 336, 24 L. Ed. 775, it was
lwld that a deed of convevance of real estate absolute on its
face, ma~r be shown by parol to be a mortgage to secure a
dobt. It was said that a court of equlty will look beyond the
terms of the instrument to the real transaction and 'vhen
that is shown to he one of seeurity and not sale, it will give
effect to the actual contract of the parties. As the guide
npon 'vhich the court acts in such cases arises from th~_ ~I
eh~(~Q;fjJle.Jn!l_l_~action, any evidenee,. writt~
tcncli__gg_io-slLow this .t~ admissible. The ntle whieh excludes
parol evidence to contradict or vary a. written im:;trnment
has refereuro to the language used by the parties. That cannot he qualified and vay·ied from its natural import, hut must
speak for iJ~elf. The rnle does not forb~d an enquiry in~}he
object __9f the _parties in exflcnting tflnd_ receiy1iig-•theinstnlJnnnt.- 'J1lius, it may be shown, tllat a deed was nia:de-to-aefrnna· c.reditors, or to give a preference, or to secure a lien,
or for any- o~ob;iecLJloL.appa.rent__ml its. {ace. The..9Jk
ject of the parties in such cases will he considered by'i11e
C'utlrt of equity; it constitutes a ground for the exercise of.
l

~
----~~
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its jurisdiction 'vhich will always be ·asserted to prevent fraud
-or oppression and t.o promote justice.''

''In JiVare vs. AllPn, 128 1T. S. 590, 9 Sup. Ct. 174, 32 L. Ed.
563, par. 2 of the sylla:bus, is as follows: 'Parol e·ddence is
admissible, in an action between the parties, to show· that a
writte-n instrument, executed and delivered by the party
obligor to the party obligee, absolute on its £a.ce, was conditional, and was not_ i!lt:gnded to t~_9ct until ·another event
shouichalre place.' If -flie- words 'obligor'·- a-nd 'ooiigee' are
eonslfued-hG1~echnical sense, that is, as referring to parties
to a seal instrument, the ]anguage is not 'varranted by the
facts, as the instrument sued on·was not sealed. But the opinion is valuable as showing· a. distinction hehveen varying the
terms of a written instrument by parol evidence, and showing by such evidence that the instrument with all it~s terms intact, was not an operative or binding instrument at all. Mr.
•Justice l\{iller, speaking for the court, says: 'We are of
opinion that this evidence sho·ws that the contract upon which
this suit is brought never went into effect; that the condition_ upon which it was to beco111:~:p_per._atj_ye. peve_~_ occu17ed,
and tnaf~it-"-;ils not ~ qnestiQJ19f ~o:ntr·ELdictillg =or_y1frying a
writt~~ iiislttiin~f!LJ)y__p~~-qJ_ testim.g_ny, but that it_!§__Q~_yf
that dass. of c.ases Well~Qg;nized ..in tJ:U~Ja~Y._J~1~Jln Instrument, wnefl)eraelivered to ..!\. tbir~d- .person_as an escro~v,
or to, __~n ohligee--ill11,-ismade -to depe?nd as to its-going into
operaf1oll-upm1 events-to ()~Jlr- or to :be a_sc~rt~in~~;l1liere-·
after~~---rrliC- justice qu-otes approvingly from tl1e Court of
Queen's BC'nch, in Pym vs. CamtJbell, 6 En. & Bl. 370, 373,
where the instrument was also not sealed, the following language: 'The distinction in point of law is that evidence to
vary the terms of an a.gre,~men t in wrHing is not admissible,
but evidenc·e to show that there is 11ot an agreement at all is
achnissibJe.' Jnstiee :Wfiller draws no dislincfioli-fletween
seuled ana unsealed instruments, and I do not know that there
was any occasion to do so, but he cites and comments favorahl)7 upon Pawling vs. U.S., sup1·a, where the instrument 'vas
sealed.
u Ru1·kp. Y~. n'ttloneJJ, 153 U. S. 228, 14 Sup. Ct. 816, 38 L.
Ed. 698, is tho 1eac1!ng authority for the proposition that in an
nction by the pa.yee of a negotiable promissory note against
the maker, eYidenee is admissible to show a parol agTeement
between the part-ies, made at the time of the making of the
11ote, that it sl1ould not become operative as a note until the
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happening of a fnlure event. Here, of course, the instrument
was not under seal.
"V\7e have not attempted any careful examination of the
cases in other sta.tes. Thev are too nnn1erous for review in a
single opinion, but a casual observation discloses a disposition on t.hc part of some of the courts to depart from the
strictness of the cQmmon law· rule in some of its aspects, v.ithout saying so. This is especially noticeable in the matter of
delivery to the grantee as custodian, or depositary, which is,
in substance, one of the claims of the appellants. Thus in
Bou.ntrec vs. Smith, 152 IlL 493, 38 N. Et 680, several deeds
were delivered to the grantee upon condition that they should
take effect only upon certain securities being furnished the
grantor, and with the further nnderstauding that they were
11ot to be recorded hut to remain subject to the control o-f the
grantor, she to continue to have control of the property and
the right to sell and convey any pnrt of it a.nd receive the
purchase mm1ey. It wa.s held that the ri-ghts of the parties
were precisely the sarne as though the grantor had never
parted with the manual CSJntrol of tl1e deeds. In Bunn vs.
St·uart, 183 Mo. 375, 81 S. W. 1091, deeds ·were made, without
consideration, to the grantor's grandchildren, and delivered ·
to them U.P·Oll the understanding· that they should be returned
to the g'r'antor whe1iever he should c-all for them, and in no
event should tl1ey be recorded unless he consented thereto.
It was held that tl1e deeds 'vere never delivered so a::3 to pass
title. In Lee v~. Richmond, 90 Iowa 695: 57 N. W. 613, a deed
'vas exe~utecl and delivered to the grantee upon the condition
that a criminal proser.ution instituted by the grantee and his
partner against the grantor's son should be stopped, and upon
the further eondition that if it was not satisfactory to the
grantee's partner, it slwuld be returned to the grantor. It
:,1 was held that as th~ criminal prosecution was not stopped
or the settlement approved by the grantee's partner, there.
J
'vas ne~w..Rn);;fleJi-v~ry, and that the deed "ras 'vithout
/: effect" ·~=----

I

I

In that case t11e lower court excluded all of the evidence in

the common law action.·
SECOND

AS'SIGN~tfENT Q]i-.,

ERROR .

. The whole seheme of the plaintiff was t.o work a fraud on
his .tenant, Belvinr and in order to carry out this unlawful
· scheme the plaintiff induced the defendants to aid him in this
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fraudulent scheme, and this being ~so the title of the nptes
sued· upon by the plaintiff was defective under Section 5617
of the Code of Virginia, which is as follows:
''The title of a. person wl1o negotiates an instrument is defective 'vithin the meaning of this chapter 'vhen he obtained
the instrwnent or any sigua tnre thereto by fvaud, duress, or
force and fear or othP.r unlawful means, or for an illegal
consideration or w·hen h~ negotiates it in breach of faith or
under sueh circumstances a.s amoui1t to a fraud.''
Notwithstanding the fact that the court excluded all of the
testimony of the defendants the jury were so impressed that
the plaintiff haa worked a fraudulent scheme, not only on
his tenant, but on the defendants, notwithstanding the positive instructions to find for the plaintiff the jury found for
the defendants, and this sl1onld have been allowed to sunul
and judgment rendered th&reon in favor of the defendants.

THIRD

~I\.SSIGX1\fENT

OF ERR.OR.

The evidence of the (lefendants showed that· thev entered·
into a fraudulent s.cheme t · the .lain tiff in doin :a wrongf'ul act towards l1is tenant;-' · e vin, w o occupied the farm,
a1ia pretended that a hona fide sale had 11€en mnde of the
farm, and thereby got his tenant off·the farm, and ended the
lease thereon, thus both the pl~jntiff and the defendants, ac·cortling to this evidence, ·were in pa.ri delicto and the ~axim,
in pari rlP-lict.o 1Jnfiot· est con.d?tio defendentis, applies. And
it is a maxim .of law that whe:re the parties are equally cul- ·
pable or crim.inal the defendant must prevail. Aust,in V8 •
.....:H'in.r.ton, 1 Hen. & 1f. 33; Owen vs. Sharp, 12 L~ 42'7; Jatnes
/{' vs. JJ~rd, R .L. 510j .:..Terrill vs. Im.boden, 10 L. 321; Harris vs.
!._) llarn.s, 23 Gr. 73J-t69.
Such cases are contra. bonos m.ores, or 'riolating the policy
of the I::.nvs.
Lev'IJ YS. Da·vis:, 115 ·va. 814; 31 W.Va. 865; 2 W.Va. 50:2503; llon1 vs. So. Fo?tndry Co., 23 W.
522-532.

·va.

TJnder this prineipal of ]aw the evidence of the plaintiff and
tl1e dP.fendantR being conflicting, the evidence of the defendants should not have been exduded and the verdict of the
jury in favor of the defendants shpuld not have been set
aside.
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],OUH'rH

.ASSIGN~Il~JNT

OF ERROR.

'fhis assignment of error grows out of giving· the plaintiff's instructions A and B, practically telling the jury that
they should find for the plaintiff, and refusing to give instructions Nos. 1, 2, 3, 4 and 5 offered by the defendants.
The above authorities subBtantially cover this assignment
of error.
.b,IFT.Fl

A&~IGNlVIEN'l,

OF ERR-OR.

This assignment of error grows out of the setting aside
the verdict by the lower court a.nd entering up judgment in
favor of the plaintiff for the reasons set forth above.
SIXTH

.AS'SIGN~fENT

OF ERROR.

This .assignmeut of error gro\VS out of t.he fact that judgmmlt was m1tered requiring the defendants to pay a ten per

cent attornev's fee without anv evidence as to whether or not
this wa.s re~sonable.
·
·

.

For these reasons your petitioners pray that a writ of error
and supe1·serlea.~ be nwardP.d thetn to the sa.id judgment and
that the snid judgment may be reviewed, reversed and annulled.
JOS. CLATU{ AND LYDIA A. CLARI{,
Petitioners, by their Counsel and Attorneys.
WJiJNDENBURG & HADDON,
\V. \V. BEVERLEY,
~TULI~~N

GlJNN.

\VENDENBURG & II.ADDON,
"\V. ,V, BEVERI.JEY,

SULJEN GUNN,
Counsel for Petitioners.
We, the underdgned attorneys at law, practicing in the
Supreme Court of .Appeals of Virginia, do hereby certify that
in our opinion, nnd in the opinion of each of us, there is error appearing on the face of the record of the judgment of
the Circuit Court of Henrico County, Virginia, entered on
Oetober 2, 19~5, in the above entitled notice of motion for

. Jos. Clark and Lydia A. Clark

Y.

J. H. Miller.
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judgn1ent therein pending, which record is hereto attached,
and for which said judgment ·should he reviewed and reversed.
W. W. BEVERLEY,
L. 0. WENDENBURO,
.JUIJIE·N GUNN.
V\Trit of error allowed and supersedeas awarded.
$10,000.00.

Bond

JESSE F. WEST.
December 29, 1925.·
Received December 29, 1925.

H. S. J.
VIRGINIA:
County of Henrico, to-,vit!
Pleas before the Ci.rcuit Court of the Gounty of Henrico,
at the Courthouse, on Friday, the 2nd day of October, in
the year 1925.
In an action at law, where.in J. H. ~filler 'vas the Plaintiff, and .Joseph Clark and Lydia A. Clark were defendants.
BE IT HEJ\iFI!\fBJ~RED, that heretofore, to-wit: in the
office of the said Court on the 19th day of December, in the
year 1924, came the plaintiff and filed a notice of motion
against the defendants, 'vhich is in the following words and
figures:
"NOTICE OF ~lOTION."
Virginia:

In the Circuit Court of Henrico County.

.

J. H. l\filler, P1aintiff,
vs.
Joseph Clark and L~,.dia . A.. Clark, Defendants.
NOTlOE.
To ,Joseph Clark and Lydia A. Clark:

T.A.l{E NOTICE THAT I shall, ·at 10:00 o'clock A. 1\1:., or

~r
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. . Supreme Court o:f .Appeals of Virginia.

so soon thereafter as I shall be heard, on Monday, the 5th day
of J·anua~', 1925, in the Courtroom of the Circuit Court of
IIenrico County, move the said Circuit Court of !{enrico
·County, Virginia, for a judgment against you and each of you
for $6,761.92 with interest thereon from October 30, 1924,
at the rate of 6~:~ and for 10% attorney's fees thereon, which
an1ount is due me from you by reason of two certain negotiable notes, dated October 10, 192-2, payable to bearer, made
hy ,Joseph Clark and Lydia A. Clark; one payable at one year
for $4,000.00, and the other payable at two years for $4, 7q0.00;
the said note for $4,000.00 being entitled to a credit which has
been endorsed on the back thereof, for $1,988.08, being the
balance of the purchase price from a ~,ertain farm in New
Kent County, Virginia, Rold ·by George E. Ha'v~
page 2 ~ Trustee, on the 30th day of October, 19.24, nnder the
terms of a deed of trust from Joseph Clark and Lydia A. Clark, of record in the C1erk's offioo of New 1\:.ent County in D. B. 18 page 238, as is sho\vrt by a copy of lhe account of
sale of Georg·e E. Ha,v, Trustee, hereto attached and to be
read as a part hereof; leaving a balance due upon said note
of· $2,011.92, and the other note for $4,750.00 making the
pdncipal sum due thereon, as of October 30, 1924, $6,761 .82.
Copi_es of said 11otes are hereto attached to be read herewith as a part of this notice, from which it 'vill appear that
the above amount is due, and that a 10% attorneyts fee i~
included in said notes; upon \vhich notes payment has been
demanded, the same has been refused, and they are no'v past
due and unpaid, and the balance due thereon is as ahove set
forth, -which notes are held by J. H. 1\Hller.
The taxes assessed on the a hove notes have been dulv assessed for each Yea.r the same have been held hv the said .J.
H. Miller, and the taxes assessed_ thereon have ·been paid.
Given under my hand this 15th day of December, 1924.

J. H. MILL"EJR.
By If.A.W & HAW,·
His Attorneys.

COPY OF NOTES.
$4,000.00

Richmond, Va., Oct. 10, 1922.

1 year ........... after date, we promise to pay ....... .

,Jos. Clark and Lydia A. Clark v. J. H. Miller.
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......... ~eo Bearer .............. or Order, without offset
..... _. ......... Four Thousand , .................. Dollars,
Negotiable and payable at the American Na.tional Bank,
Richmond, Va., V nlue received. The maker-s and endorsers
of this note hereby waive protest and ben·efit of any exemptio11s· under the Hmnestead or Bankrupt ·Laws as to this debt,
and agree to pay all expenses incurred in collecting the same,
inc.luding ten per cent Attorneys fees, in case this note shall
not be paid at maturity.
tTOSEPH CLARK,
LYDIA A. CLARK.

(Signed)

No ......... Due 10110123 Address R. F. D~ 3, Box 97, Rich·
· ·
mond. .
page 3

r $4•750.00

Richmond, Va., Oct. 10, 1922.

. . . . . . . . . . . . . . . Two Years after date we prorrdse to pay
............. 'ro BearP-r ........ or Order without offset ... .
Forty seven Hu~.dred fifty ....................... Dollars,
Negotiable and payable a.t the Al\IERICA.N N.A.TIONAL
BANI<:, Richmond, Va .., Value received, The makers and endorsers of this note hereby waive protest, and the benefit of
any exemptions under the liomestead or Bankrupt Laws as
to this debt, -and agree to atJJJ all expenses incurred in collecting the same, including ten per cent Attorney's fees, in
case this note shall not be paicJ at mahuity.
(Signed)

JOSE PI-I CLARK,
.A. CLAR,K.

I..~ YDLI\.

No ........... Dne
Richmond.

kddress R. F. D. 3, Box 97,

On Bnck of $4,000.00 Note:
Oredi't. by $1988.08 as of Oct. 30, 1924, being balance of pro-.
c.eeds of sale of land under deed of trust from Joseph Clark
and wife to Geo. E. H-aw, 'J~rustee, of r~cord hi D. B. 18, pagr
.238,- of New l{ent County.
Account of Ge<T. E. I-IRW: rrrustee, nuder deed of trust,

Supreme Court of Appeals of Virginia.
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dated October 10, 1.922, and of record in D. B. 187 page 238,
of Henrico Clerk's Office, from Joseph Clark and Lydia A.
Clark.
Sale made October 30, 1924, after advertisement in accordance with terms of deed of trust, and same purc.hased by
tT. H. Miller, at price of $3,400.00.
Purchase price ...................... : . ......... $ 3400.00
Costs:
IIand Bills, Cooke & Stout ........... $
. AdvertisenleiJt, News Leader . . ..... .
C. W. Crump, Crier . . .............. .
'l~rustee 's Commission . . . . ......... .
Deed nnd Acknowledgment . . ...... .
lT. S. Stamp on Deed ................ .
Commissioner of .A ccts. and Clerk ... .
Taxes for 1.924 . . . . ............... .

. 2.50
19.10
25.00
170.00
10.50
3.50
3.75
80.59

$314.94
The sum paid on debt secured in deed
of trust . . . . . . . . . . . . . . . . . . . . . . . . . . 3085.06
$3400.00

$3400.00

Application of net proceeds of sale:
Net proceeds . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . $ 3085.00
note due Oct. 10, 1923 .......... . $ 240.00
15.20
on same to date of sale ........ .
570.00
note due Oct. 10, 1924, ......... .
1.90
on same to elate of sale ......... .
on $4000.00 principal note due Oct.
10, 1923, to Oct. 30, 1924 . . . . . . . . . .
254.12
Int. on note of $4750, due Oct. 10, 1924,
to Oct. RO, 1924 . . . ................ $1096.98

Int.
Int.
Int.
Int.
Int.

•

$1988.08

J os. Clark and Lydia A. Clark v. J. H.

~filler.
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page 4·} Bal. to be applied to principal
for $4000, due Oct. ll, 1.923.$4000.00
BaL due on this note . . . . . . . . . . . . . . . . . 2011.92
Principal note for $4750.00 due Oct.
10, 1924, ..
4750.00
0

. . . . . . .

0

0

0

0

0

...

0

0

•

0

•

0

•

Bal. due on notes as of Oct. 30, 1.924 .... $6761.92
''Endorsed.''

''SHERIFF'S RETTTRN.''
}Jxecuted this 18th day of December, 1924, in the County
of IfeJ?.rico, Virginia, by delivering true copies of the with!n notice of motion, to Joseph Clark and 1\frs. Lydia A. Clark
Ill person.
T. WILSON SEAY,
Sheriff of Henrico County.

And at another day, to-wit':
At a Circuit Court, begun and held for the County of Henrico, at the Courtlwuse, on ~1:onday, the 5th day of January, in
the year 1925. ~rllC following order "ras entered:
"ORDER OF J .A.N~ 5, 1925."

This day CJame the pnrties by their attorneys, and on the
Plaintiff's motion this case is docketed.
And thereupon the said Defendants filed a plea in writing
of non-detinet, and put themselves upon the Country, and the
plaintiff dotl1 alike. And the defendants filed with their plea
Counter Affidavits.

''PLE.A.. ''
The defendants, Joseph Clark and Lydia A. Clatk come
and say· that they are not indebted in any amount to the
plaintiff herein, in the manner and form set fortl1.

Supreme Court of Appeals of Virginia.
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And for this the said defendants put themselves upon the
country.
_
_

page 5}

W. W. BEVERLEY,
JULIEN GUNN,
p. d.
''.A.FFIDAV1TS.''

State of Virginia,
of
County- of Henrico.
This day, Lydia A. Clark, agent for Joseph Clark, personally appeared before me ~I. vV. Puller, a Dept. Clerk of
the Circuit Court of Henrico, in and for the County or Henrico, in the State of Virginia, aud made oath before me in
my said County, that tlle said Joseph Clark is one of the defendants in the above entitled action, and that she verily believes that the plaintiff is not entitled to recover anything
from him, as one of the defendants, on the claim asserted in
said action.
Given under my hand this the 5th day of January, 1925.

M. W. PULLER,
Dep. Clerk.
Sta.te of Virginia,
County of I-Ienrico, to-wit:
This day Lydia A. Clark personally appeared before me,
W~ Puller, a Dept. Clerk for the Circuit ·Court of Heuri"Co
County, in and for the County aforesaid in the State of Virginia, and made oath before me, in my s-aid County, that she
is one of the defendants in the a.bove entitled action, and that
she verily believes that the plaintiff is not entitled to recover anything from her, a.s one of the defendants on the
- claim asserted in the said action.
-

M.

Given under my l1and this the 5th day of January, 1925.

:M. W. PULLER,
Dep. Clerk.

And at another day, to-wit:
At a Circuit Court continued by adjournment and held for

J'os. Clark and Lydia .A. Clark v. J. H. Miller.
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the County of Henrico at the Courthouse, on Monday, Jannary 12, 1925, the following order was ent~red:

"ORDER OF J.AN. 1.2, 1925."
On

"OR.DER

ll(~xt

0~,

page.

JAN. 12, 1925."

lTpon the motion of the plaintiff, it is ordered that the
do file in the Clerk's Offie•J of this Court their
gr<ati.nds of d(.\fense herein, by the 1.£Jth in:3t.
d~fendauts

It is further ordered that a copy of this order be served
upon the defendants.
'l,he defendants' grounds of defense filed on the 19th day
of January, 1925, is in the following words and figures:

''-GROUNDS OF DEFENSE."
Virginia:
In the Circuit Court of the County of Henrico.
J. II. Miller, Plaintiff,
against
tToseph Clark and Lydia . A.. Clark, Defendants.
Grounds of Defense.
The defendants, tT oscph Clark and Lydia. A. Cla.rk, come
and say that for Grounds of Defense to a certain suit now
depending in the Circuit Court of the County of Henrico, under the short style of ''Miller v. Clark, et al.,'' they allege
the following:
1st: Failure of

consideration~

2nd: The exerution of the notes was procured through
fraud and misrepresentation.

W. W. BEVERLEY,
.JULIEN GUNN,
p. d.

tT anuary 19125.

~UJ?reme
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And at another day, to-wit:
At a Circuit Court c.ontinued by adjournment and held for
the County of Henrico at the Courthouse, on ~[onday, the 27th
day of April, 1925.
page 7 ~

''OHDER OF APR.IL 27, 1925.''

THIS DAY came again the· parties by their attorneys. And
thereupon the said defendants tendered to the Court two
special pleas in writing, which pleas the plaintiff moved the
Court to rc·j:1ct, and the same 'vere accordingly rejected by
the Court. And to the ruling of the Court, the defendants
excepted.
And thereupon, (lame a Jury, to-,vit: E. E. Zeller, R. A.
Blankenship, J. ~.,. ~fartin, J. H. Francis, C. Bruce Rennie,
.A. D. Crut.cllfield, and R. 1'L ],ortna, who were s'vorn the
truth to speak upon the issue joined, and having partly
heard the evidence·, 'vere adjourned until tomorrow morning
at .1 0 o'clock, and the fnrtlwr hearings of that case were postponed until that hour .
..c\t 'vhich day, to-wit:
A.t a Circuit Court continued by adjournment and held for
the County of ITenrico, at the Co.urthouse, on Tuesday, the
28th day of April, 1925, the following order "ras entered:
Ct'VERDICT OF JlTRY."
This day came again the parties by their attorneys, and
the ,Turors sworn for the Trial of the issue of this case, appeared in Court HC(lording to their adjournment on yesterday, and having fully heard the evidence, retired to their
room to consult of their verdict, and after some time returned
and in open Court found tl1e following verdict:
""\Ye the ,Tury in Issue Join- find for the Defendants."
(Signed)

"A. D. CRUTC.HFIELD,
Foreman.''

And thP.reupon i he plaintiff moved the Court to enter judgnlent fot~ him for the amount sued for, Non-Obstante Vere-

Jos. Clark and Lydia A. Clark v. J. I-I. Miller.
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<lido, and also moved the court to set aside the said verdict
as contrary to the la\v and evidence, and to enter of judgment for him, under Section 6251 of the Code of Virginia.
page 8 }-

.A.nd thereupon the Court set aside the verdict of
the ,Jury and the Plaintiff's motion for judgment
is continued for furtl1er hearing·.
And, now at this day, to-\vit:
At a Special Term of the Circuit Court continued by adjournment and held for the County of Henrico, at the Courthouse, on the day and year, first herein \Vritten, to-wit: On
I~riday, t.l1e 2nd day of October, 1925.
"JUDGMENT OF THE COURT."
This day came again the parties by their attorneys, and
the Court having maturely cons~idm·ed the plaintiff's motion
to enter judgment in this case under provisions of Section
6251 of the Code of Virginia, doth grant the said motion. It
is therefore considered by the Court, that the plaintiff recover agahu~t the defendants the sum of Six thousand seven
l1undred and sixty-one dollars and ninety-two cents, with interest thereon after the rate of 6% per annum, from the 30th
day of October, 1924, until paid. A.nd also an attorney's fee
of $676.19, being 1.0% of the amount sued for, the debt and
:interest deruandeil, and his e:osts by him about his suit in
this behalf expended.
It appearing tl1at the notes sued upon were duly assessed
for taxation and the taxes thereon paid, and that the said
instruments waive the benefit of the homestead exemption .

.

1\'l}J:NIORA.NDITl\1:: The defendants excepted to opinions of
the Court given against them upon the trial of this case and
to the ruli.ng of the Court setting aside the verdict of the
Jury rendered hc:rein, and entering judgment for the plaintiff. And leave is given them to prepare and tender within
the time prescribed by la,v, their bills of exceptions. ·And the
defendants intimating their intention of applying to the Supreme Court of Appeals for a writ of error and supereedeas
to thCl judgment aforesaid, execution thereof is suspage 9 } pended for a period of ninety {BO) da.ys.
Upon the defendant's executing a Bond before
the Clerk of this Court in the penalty of $10,000.00, with
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surety conditioned according to law, within 15 days from the
date hen~of.
·
And at anotl1er day, to-wit:

In the Circuit Court of the Countv of Henri eo. In \ 7 aca~
tion. On ·Wedi1eeday, the 18th day
November, 1925.

of

The following order was entered:
Virginia:

In the Circuit Oourt of the Countv of lienrico. In \Tacation. Xoven1ber 18, 1925.
w

J. H. ~filler
vs.
Jo::;e})h Clark and Lydia CJark.
This 18th day of November, 1925, came the defendants, by
their attorneys, and filed with the court a certificate of the
-evidence and six c~;rtifi~ates of exception in thl3 aboYc styled
case, and it is ordered that tJ1e same be flied as a part of the
· record in this case by the cl<'rk of this court, all of which were
duly signed lJy the judge of this court within the sixty days
allowed and provided by lEnv, and after reasonable notice to
the plaintiff.

R. C.A.RTER

SCO'l~T,

.fudge.

Nov. 18, 1925.

To the Clerk:
Enter the alJove as a Vacation Order.
'rl1e foregoing order was received in the office of the Clerk
of the Circuit. Court of the County of. Henrico, on the l8tl1
day of November, 1925, and entered of record as a Vaca.tiou Order.

Teste:
S.A.MlTEL P. \VADDILIJ, Cletk«'

Jos. Clark and Lydin A. Clark v. J. H. Miller.
page 10 ~
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The defendants' Certificates of Exception are in
the follo,ving words and figures:

"0ERTIFIO...'-\..T:E1 OF

EXG~PTION

NO.1."

The defendants tendered a special plea numbered 1, and
the plaintiff moved to reject this plea, on the ground that the
allegation of fraud and misrepresentation 'vere not properly
and ~pecifically set out in that no specific acts of fraud or
.misrepresentation were pleaded, which motion was granted
and said plea was rejected the Court stating that this defense
could be made under the plea of gene1~ issue, and the defendants excepted. Said plea is as follows:
"SPEOI.A.T..~

PLEA NO. 1."

·Virginia:

In the CircHit Court of the County of Henrico.

J·. II

~filler, Plaintiff,
against
Joseph Clark and Lydia A. Clnrk, Defendants.

Special Plea.
':rhis day came the defendants, ,Joseph Clark and Lydia A.
Clark, and say that the plaintiff, J. H. ~filler, ought not to
further l1ave and maintain his action against them a.t this
time, bee.am~e the said not<?s and the sum de:manded in the
Notice are not due a!ld owing by the said defendants, for
1he reason that tJ1e ~xecution of the said Deed and notes were
procured by misrepresentation and fraud, the plaintiff procuring thE' execution of the said notes by representing that
thev were to accon1modate him and that the defendants would
never be called npon to pay them, and that the farm conveyed in the said deed should be re-conveyed to the said plaintiff, and the notes to be cancelled; that the statement made
by the sairl plaintiff were untrue and that the defendants relied llpon them at the time they 'vere made, and. the statements made inducP.d the defendants to enter into the contract and execute the notes.
·
page 11 ~

.JOR. D. CLARI\:,
LYDIA A. CLARK.
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State of Virginia,
County of I-I enrico, to-,vit:
This day Joseph Clark and T.ydia A. Clark personally appeared before me, ~T ulien Gunu, a Notary Public in and for
the County afore~aid, in the State of Virginia, and made oath
hefore me, in my said County, that the sta.temeuts contained
in the foregoing plea: so far as made of their own knowledge,
are true, and thos~ made on information derived from others,
they believe them to he true.
·
Given under my hand this 27 day of April, 1925.
JULIEN GUNN,
N otarv Public.
~reste: 1'his 18th day of November, 1925.
~
R. CARTER SCOTT, Judge.
"CEHTI.F,ICATE OF JijXCJ1JPTION NO. 2."
The defendants tendered a specinl plea, numbered 2, and
the plaintiff rr1oYed 1o rejeet this plea, because the plea., which
was tendered as a plea of fraud in the procurement, failed to
set out fully and specifically the acts of fraud and misrepresentation relied on, which motion was granted and said plea
was rejected, the Court stating this defense could be made
under the plea of general issue, a plea of that nature having
already been filed, and the defendants excepted. Said plea
is as fol1ows:

"SPECIAL PLEA NO. 2."
Virginia:
In the Circuit Court of the County of Henrico.

J. I-I.

~[iller, Plaintiff,
against
,Joseph Clark and Lydia A. Clark, Defendants.

Special Plea.
This day came the defendants, Joseph Clark and Lydia

Jos. Clark and Lydia A. Clark

Y.

J. H. Miller.
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A. Clark, and say that the plaintiff, J. H. ~filler,
ought not to have and maintain his action for the
sum of money in the Notice demanded, because
the execution of the Deed of Trust and the notes bv the said
defendants were nmde and done to accommodate the plaintiff,
and the defendants were to reconvey the property set forth
in the Deed and Deed of Trust to the plaintiff, and tlie notes
executed by the defendants were to be cancelled and returned,
and no consideration was passed or intended to pass between
the parties.

page 12
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JOS. D. CLARI(,
LYDIA A. CLARK.
State of Virginin,
County of Henrico, to-wit:
This day Joseph Clark and Lydia A. Clark personally appeared before me, .Tulien Gunn, a Notary Public in and for
the County aforesaid, i,n the S'tate of Virginia, and made oath
before me, in my county aforesaid, that the statements contained in the foregoing· plea, so far as made of their own
kno"Tledge, are true, and those made on information derived
from others, they believe them to be true.
Given under my hand this 27th day of April, 1925.
,JTJLIEN GUNN,
Notary Public.
Teste: This 1Bth day of November, 1925.
R. C.A.R.TER SCOTT, Judge.

"CERTIF,ICATE OF .EXCEPTION NO.3."
After all of the evidence had been introduced in behalf of
the plaintiff and dcfendnnt~, respect.ively, the plaintiff moved
the eourt as follows:
''Your IIonor has now heard all of the facts and the fraud
my friends have attempted to prove relative to a promise to
take back something which is entirely at variance with the
written agreement, just a,promise not t.o collect these notes.
I ask that all the testimony relating to that be excluded.''

J
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And

th~

court stated:

"Motion gr~nted and all that evidence is excluded.".
page 13 ~

~rhereupon the defendants' counsel inquired of
the court as follo,vs:

''The testimony leading up to the negotiations f ''

And the Court replied :
"Ev{lrv hit of it. AH the evidence in this case is excluded
going to .. show this is not a bona fide contract. 'fhere is no
evidence in this C'<lSe of fraud, in my opinion."
.i\.H of thi:_;; being in the absence of the jury, ""'ho were then
brought in, and the court stated to the jury:

''The motion is granted and all tl1e evidence of the defendants relative to the oral contracLof agreeing not to enforce this contract is Pxclnded. You cannot consider it for
any purpose at all." And the evidence in behalf of the defendants "'as stri~ken out, a.s Flet forth above, and the jury
were directed that they could not oonRider this evidence for
any purpose at aU nud thereupon the defendants exc.epted.
Teste: This 18th day of November, 1925.

R..

CAR~rmR

SCOTT, Judge.

"CER'JliFICATE OF, EXCEPTION NO.4." .
After all of the evidence had been introduced in behalf of
the vlaintiff and the defendants, respectively, the. plaintiff
moved the court to strike. out the evjdence in behalf of the
defendants, ns set forth in Certificate of Exception No. 3,
and also asked for two instructions, marked A aucJ. B, ·as follows:
·
~

'~INSTRUCTION "A.. "

~e Court inRtntcts the jury that if they believe from the
evidence that the defendants executed the notes sued on and
have not paid the same that they shall find for the plaintiff in
the sum of $6,761.92 with interest' hereon from October 30,1924
(
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at the rate of 6~0 and a 10% attorney's fee on the s~aid $6,761.92, provided for in the face of said notes.
page 14 ~ .

"INSTRUCTION ''B."

The Court instructs the jury that every negotiable instrument is deemed pri1na far.ie to have been issued for a valu~
able consideration and evl:lry person whose signature appears thereon, to have bec~me u party thereto for value.

X

And the defendants objecled to Instruction A becuase it
disregarded the defense that the notes were given without
consideration and were delivered conditionally, which condition had never been preformed, all of 'vhieh was fully· argued, and the defendants also asked for five instructions,
numbered 1, 2, 3, 4 and 5, as follows :

"INSTRUCTION NO.-1."
The Court instructs the jury that if you believe from the
evidence that the notes were given a.t the request of the plaintiff and upon his assurance, that they 'vere to be protection
to him in event of death of tlu~ defendants, and were not to
be used for any other purpoBe, and that the defendants relied upon the assurances of the plaintiff, then you must find·
for the defendants.

"INSTRT!CTION NO. 2."
The Court insh·ucts the jury, that in delivering what
amount, if any, is .due from the defendants to the plaintiff, you
must decide whether or not the notes sued on was delivered
conditionally and if conditionally, were these conditions complied with, and :if you find that the sa.id notes 'vere delivered
conditionally, and that those conditions were not complied
'vith, you should find for the defendants:
"IN~'J1RUCTJON

NO.3."

The court instructs the jury that if they believe from the
evidence tl1a.t the plaintiff, J. H. ~Ii1ler, obtained from the
defendants, ,Joseph Clark and Lydia A. Clark, their
page 15 ~ signatures to the notes ·and the Deed of Trust described in this case, and in proooring the ·signatures· o~ the :;aid defendants, told tl1em that the execution of
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the Deed of Trust and notes were to ac-commodate him, and
that the defendants would not be caHed upcn to pay the notes,
or any part thereof. or any interest thereon, and that the
said defendants relied upon the representations made by the
said plaii1tiff, and execntf.\d the said Deed of Trust and notes
a~ an aec.omn1odation to the said plaintiff, then the jury must
find for the defendants.

'' INSTRlTCTION NO. 4. ''
'l'he Court instructs the jury that if they believe from the
evidence that the defendants, ,Joseph Clark ·and Lydia A.
Clark, executed the Deed of Trust and notes, set forth in these
proceedings, upon the representation by the plaintiff that
they would never be called upon to pay the notes, or any part
thereof, or any interest thereon, and that the execution of the
said Deed of Trust and notes 'vas to accommodate the plaintiff, and that the notes, subsequent to their execution, would
he eancelled and returned to the defendants, and they to reconvey the property to the plaintiff, then the jury must· find
for the defendants.

''INSTRUCTION NO.5."
~Phe Court instructs the jury tl1at if you believe from the
eYidenee that the plaintiff conveyed the farm in question to
the defendants and no consideration pas.sed, except the execution of the notes, and their execution was procured by representing that they 'vould be held simply as a protection for
the plaintiff in case of death of the defendants, and that they
'vonld be cancelled and returned to the defendants, then the
eourt instructs the jury that. this constitutes failure of consideration, and if they believe that the entire transaction was
nn aecommodntion for the plaintiff and was intended as such,
then they n1u~t· find for the defendants.

page 16 ~

. '.rhereupon the court excluded the evidence of
the defeJJdants, as set forth in Certificate of Exrcption No. 2, and refused· the defendants' Instructions N umbered 1, 2, 3, 4 and 5, and then gave InstruC!tions A. and B,
and the defendants excBpted.
TeF:te : This 18th day of November, 1925.

R. CARTER SCOTT, Judge.
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"CERTIF.'ICATE OF EXCEPTION NO.5."
...t\.fter the jury 'vere instructed to disregard the evidence
in behalf of the defendants, as set forth in Certificate of Exception No. 3, and the plaintiff~s Instructions A and B ·were
given, the jury brought in a verdict in behalf of the defendants as follows:
(Already oopied.)
Thereupon the plaintiff moved to set aside said verdict as
contrary to the law and evidence and enter up a judgment for
the plaintiff under Section 6251. of the Code o.f Virginia, and
the court sustained the ·motio.n to set aside said verdict, and
accordingly set a~ide said verdict, and continued the motion
to enter up judgment for the plaintiff, and the defendants excepted.
Teste:

r:rhis l~th clay of November, 1925.
R. CARTER SCOTT, Judge.

"CJDRTIFICATE OF EXCEPTION NO. G."
!J

.After the Yerdict of the jury in favor of the defendants was
set asid(l, the motion to enter up judgment in behalf of the
plaintiff was heard by the court, and the defendants objected
to this motion being sustained for errors and reasons heretofore shown in the record, and because the jury should not
l1a ve ·be~n instructed to disregard the evidence in
page 17 } helutlf of the defendants, as set forth in Certificate
of Exception No. 3, inasmuch as this eviCleuce disclosed that the tran!3action between the plaili.titi and defendants 'vas for the purpose of working a fraud on the plaintiff's tenant, BP.lvin, and, therefore, both plaintiff and· defendants were in jpari delicto, and that it was aga.inst public
policy to allow a plaintiff to recover under such circumstances
and that the evidence in regard to this being conflicting, this
question should have been submitted to the jury, but the court
sustained the motion of the plaintiff to enter up judgment
in his behalf a.nd accordingly judgment was entered as follows:
{Already copied.)
without any further evidence being heard and the defendants
excepted.
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Teste : This 18th day of November, 1925.

.

R·. CART]"JR SCO'l"l\ Judge.

page 18
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Virginia:

In the Circuit Co.urt for the County of :Henrico.

J. H. J\1il1er
vs.
Joseph Clark and Lydia Clark.
''CERTIFICATE OF EVIDENCE .. "
The following (1Videuce on behalf of the plaintiff and _of
the defendants, respec.tively; a.s hereinafter denoted, vras all
the evidence that was introduced on the trial of tlris cau~e t
page 19 ~ Virginia :
In the Circuit Court of !-£enrico County.

. J. H. 1.fi11er
vs.
Joseph Clarke and .Lydia A. Clarke.
Appearances: Geo. FJ. Jla'v and Frank 'r. Sutton, Esqs.,
counsel for Plaintiff;
W. Beverley and Julien Ounu, Esqs.,
counsel for Defendant.

' r·

.

page 20 ~

.

April 27th, 1925.

!vir. Haw: We wish to introduce the two no.tcs
in evidence, one a note for $4,000, dated Oetober
lOth, 1922, one year after date 've promise to pa.y to bearer
or order, without offset, Four Thousand Dollars, negotiable
and payable at the American National Bank, RichnltJncl, \l'"a.,
·value reecived. The makers and endorsers of this note here:..
by waive protest and the benefit of any exemptions under the
l1omestead or bankrupt law·s as ·to thi~ debt and agree to pay
nll expenses incurred in collecting the same, including 10%
attorney's fees in case this note ~hall not be paid at maturity.
Higned by ,Joscph Clarke, Lydia A. Clarke. On the back of
the note is the I()llowing: ''Interest aecrued on this note
from Oct. 10, 192il, to Oct. 30, 1924: $254.12, paid by Geo. E~
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Haw, Trustee, Oct. 30, 1924. Principal sum $4,000. Credited
by Geo. E. Haw, Trustee, Oct. 30, 1H24, balance of trust sale,
$1,988.08. Balance $2,011.92. 'l~his note is to be credited by
the balance of $1.,988.08 as shown in trustee's settlement on
file in the Cleri('·s Office of New l{ent County. T. N. Harris~
Commissioner of Accounts. Then the other note is for $4,750.00, dated Oct. 10, 1922; two years after da.te
page 21 ~ 've promise to pay to ·bearer or order, without offset, :B,orty Seven Hundred Fifty Dollars negotiable
and payable at the American National Bank, R.ichmond, Va.,
value receiv~d. The malmrs and endorsers of this note hereby waive protest and the ben~:~fit of any exemptions under the
homestead or bankrupt laws as to this debt and agree to pay
all expenses incurred in collecting the same, including 107d
attorney's fees in case this note shall not be paid at maturity.
Signed by Joseph Clarke, :Lydia. A. Clarke.
Mr. Beverley: We object to the introduction of the notes.
He hasn't placed nny witness on the sta:ud. lR.e have filed a
counter-affidavit here denying that debt.
The Court: ~fntion to reject overruled.
1\tlr. Beverley: \Ve note an exception.

Plaintiff rests.
pnge 22

~

· JOREPH CLARKE,
one of the defendants, introdueed in behalf of the
defendants, being first duly sworn, testified as follows :

DIRECT EXA!IINATION.
Bv Mr. Gnnn:
·Q. Mr. Clarke, will you plea8e state to the jury your name1
A. J. D. Clarke.
Q. Are you one of the defendants in this suit1
A. Yes, sir.
Q. \Vhere do you lhre 1
1\. :B,air Onks, Henrico County.
Q. J.s that in the County of Henrico?
A. Yes, sir.
Q. How long l1ave you heen living there?
A. I have been living rigl1t there in that neighborhood a.bout
twenty-eight years, I think-twenty-seven years.
Q. Do you kno"r the plaintiff in this case?
A. Y cs, sir; very well.
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Q. llow long have you been knowing him 1
A. I guess twenty-five years.
Q. Have you had any business transac.tions with him!
A.. I l1ave been transacting business with him several years,
buying from him.
Q. Have you been collecting any accounts for
J>age 23 ~ hhn?
A. Yes, sir.
Q. What is your business¥
.A... Grocery business now, but I used to be in the horse business.
Q. How long have you been running a grocery bushiess?
-A. About fourteen years, between thirteen and fourteen
years.
Q. Mr. Clarke, this is a suit against you on t'vo notes, purporting to be executed by you and your wife. Now I want you
to state to the court and the gentlemen of the jury the facts
leading up to the oxecution of those notes. ,Just tell the jury
the whole transac.t.ion.
·
.A.. l\{r. ~filler came to me hYo or three times and wanted
to get mel\fr. IIaw: \V e move that the court will not admit any evidenc(.. in this caF\~ going· toward the procurement of these
notes by 1\fr. l\liller from 1\Tr. Clarke and, supposing such
evidence w·ill he in line "rith the statement made bv Mr. Gunn
in his opening ·statement; the first ground for our motion is
that the grounds of defenee as furniRhed hy theRe partie~ does
not sufficiently set forth the statements which they expect
this witness to testify to to be admitted under these grounds
of defence. Vve submit the grounds of defence is n<;>t sufficiently full and complete to allo'v the admission
page 24 ~ of any evidence of fraud in this ease. It is 'veil
rN~ognized tl1at any pleading, and, in fact, the
grounds of defence is a plea, which sta.tes fraud must state
that fraud clearly and distinctly a.nd that the proof of that
fraud must be equally distinct. Therefore, not having set it
forth fnHy, they haven't a right to prove it.
'".rhe Court: Objeetion overruled.
·
1\:lr. Jlnw: Exception.
I"'

i
I

I

1\.. (Continued.) He came to me two or threl) times to inquirP.-cam(_=) down to the house and told me, '' J\iir. Belvin is
living on this place and I l1ave a contract '\rith him.''
Q. V{hat placeT
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A. On the farm that I have a deed to. He said, ''I have
sent two or three people down there with notes stating to
him that the place· had been sold but he w·ouldn 't move and I ~
couldn't get him off. I want to deed this place to you and
you keep it a year or two and I will take it back.'' I said,
"I don't like to do that." He s·aid, "It shan't cost you anything. I will deed you the place for $10,000. ''
Mr. Sutton: I move to exclude all of that testimony which
contradicts the tElrms of the written instrument. llc is not
testifying as to any misrepresentation of any expage 25 ~ isting fact, but only relating to future promises
whjeh are not misrepresentations of an existing
fact, but are at variance with the written instruments that
1vere executed.
·
The Court: Objection overruled.
lVI:r. Sutton: Exception .

.A. (Continued.) So I agreed to it and asked how about
these notes. Ife said. ''I have to make a deed of trust to secure myself in case ·you die." I said, "llow about these
notes?'' .H c said, ''Don't you pay any attention to those
notes. I will take care of tbem. It shan't cost you one cent.''
So I agreed to it r1nd we fixed the papers up and I got a deed
to it. Ife said, ''Now~ you take this deed Hnd have it recorded right a.way. '' a.nd ga.ve me the money to have it recorded. He snid, ''If you don't I ean 't get Belvin off of there
because he is going to the court house to see if it is record- ,'
ed. '' So I had it rer.orded and left the deed there, never
even went after it. So when the notes come due I got notice
of it. I c.aHed l\f.r. Jvfiller. He ·said, "Don't pay any atten- 1
tion to it. I told you it shouldn't cost you a cent.'' I put ('
l\f.r. ~Iilll1is13r--to1d him to go down there to take care of it.''
He said, "Let him clean up down there."
Q. W11o told yon that?
A. nir. ~filler. I got ~Ir. ~Hllhiser. to move down
page 26 ~ there to stay there a year, probably· t'vo years, that
I could nssure him a year and probably two years
if Mr. l'fiiller didn ~t want the plac.e back. So 1Yir. 1Ylillhiser
moved down there and I furnished him some seed and stuff
and put in a crop the first year. Then after that year pas,sed
he 'vanted to kno\\r about putting in a crop the next year. I
said no, he hnd better not, that Mr. ~Iiller 'va.s liable to want
l1is place at any time.
·
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::Mr. Sutton: vYP. move to exclude the statements made between M.r. Clarke and any other party other than the plaintiff when the plnintiff was not there because they are ma.tters done between other parties and are not proper evidence
against this plaintiff. \V e also make this motion, that Mr.
Clarke's statement is that he was a party, you might say, to
a fraud on another party, the p.revious tenant, aud tl1at no
man is allowed to eome into a court of law alleging his own
wrong. "rhercfore, that testimony is improper and should
not be heard in a court of law.
'rhe Court : I sustain the first motion and overrule the
other.

Q. ~[r. Clarke, did you have any conversation with ~Ir.
Haw. counsel for :Mr. ~1:iller1
.A. ·yes, he came by there when he was going
page 27 ~ down to sell th~ pla.ee; in fact, called up first but I
wasn't. there; came by and wanted some paper.
He said, "~lr. C.larke, are yon going down to the salef" I
said, ''No,'' J-Ie said, ''You ought to go down and see the
place brings all it should.'' I said, ''It don't interest me whatever. I am not going·." That is all I said to ~{r. Haw.
Q..A.t the time J\{r. :Miller came to see you about taking a
deed to this prop~rty and you executed these notes where did
tlw conversation oc.c.ur?
A. Well, I sa'v him in to·wn and he came to my l1ouse twice.
Q. ~\t the time the transaC'tion 'vas c.onducted who was
present nt thnt tilne!
A. In my house in the room next to the sto1~e.

Bv the Court:
··Q. \Vho was present?
A. 1\Iyself and .1\Ir. ~!fartin and my wife and l\Ir. Riley.
By 1\fr. Gunn:
(~. What ~f r. ].fartin f

A. D.

\f\T. ~fartin.

(~. Did ~Ir. ~filler tP.ll you subsequent to tho execution of
this deed or prior to the execution of this deed that l\fr. Bel-

vin was threatening to sue him on breach of contract?
.A. y·es, sir.
1\Ir. Sutton: Objection to leading questions.
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page 28 ~ Q .. 'Vhat 'vas it he said to you about that? ..
.
A. :f.Te told me he had a contract with Belvin
which was very strict nnd he thought if he could get him off
the place probably Belvin wouldn't enter suit.
Q. Did he enter suit 7
·
A. Yes, sir.
(J. \Vbo told you he entered suit?
1\f.r. Sutton: I object.
Q. Did M·r. ~filler tell you he was being sued~
A. ·yes,. ]\ifr. l\Hller told me he was being sued.
Q. J?i4 J\Ir. Miller tell you about the outcome of the .suit,
'\Thetl1er he won or the other side won?
A. Yes, sir.
Q. Just tell the jury.
1\... He told me he lost the suit. Then after he lost the suit
he 'vanted me to come· up here the day he was to turn the
money over to J\fr. BnJvin and sue him for the year~s rent
before that.
Q. Sue who?
A. :Mr. Belvin.
Q. He wnnted you to sue l\I r. Belvin for the year's rent?
A. Yes, sir.
Q. To come np to this courthouse·?
A. Yes, sir, and he l1e1·e when he turned tl1e money over to
him.
Q. When who did it?
A. 'Vhen :Mr. l\Iiller turned the monev over to
..
page 29 ~ l1im·.
Q. For what purpoRe 'vere you to be here~
.A. To stop t.11is money, levy on this money.
Q. Did you refuse to do it?
. l\.. Yes, sir..
Q. "\Vhn.t did you tell him when you refused?
A. I told him I couldn't do it. He said he would g·et that
n1nch of the money hru.'k
Q. :Now you say you put l\fr. l\fillhiser on the property~!
A. Yes, sir.
Q.. Did you g-et any WQod or any lumber or anything else in
cm1nection 'vith it f
. A.• Yes, we ent some ·wood.
Q. "\Vhat did- yon do and wJ1y did ·you do it 1
A. ·pnder J\f r. l\Iiller 's instructions.
Q. 'Vl1a t did l1e say 7
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A. He told me to go ahead and cut some wood and lumber, ailything I wanted to do.
(~. l>id he tell you why to do itf
1\... He ::mid it would look better, that people wouldn't think
it was a fake sale.
(~. Did 1V[r. Miller tell you before you executed that deed
that he had sent anvone down there to see ~lr. Bel-dn "1
• .A. lie told me he. had sent a man down there with a letter
to notify hiln it had been sold,.but Belvin didi1't pay any a~
tention to it.
Q. \Vho was the man he sent down there¥
page :m ~ A. 1\fr. Lane.
Q. 'Vhat Lane¥
A. I don :t kno·w his initials.
Q. Is he in the court room f
1\... Yes, sir; there he is (indicating).

1\lr. Sutton: I am not objecting to each question regarding
the cl1ang.ing or altering of the written instrnntents, hut jnst
make one motion for the record that all that be excluded.
The Court: ~f.otion overruled.
1\Jr. Sutton: Exception.

Q. I 11and you a paper sign~d by J. I-I: ::Miller and Bertha
Miller, purporthJg to he a deed, dated the 9th day of October,
1922. Is that the deed that was given you by l\liller1
A. Yes, thi~ is the deed.
Q. 'rho considered recited in here is that for and in consideratiml of the sum of $10,000 the said parties, etc. Did
. you pay him any cash in this transaction ·1
.A.. No, sir, never paid him a dollar.
Q. Did l1e ever demand any of you f
A. No, sir:
Q. Pid he ever ask you for it?
. .~. No, sir.
Q. Did he ever say anything to you about pa.ying the cliference?
.l\.. No. sir.
page 31 ~ Q. Did he say "rhy he \Yas putting $10,000 in
there?
.....-'\. lie said to make it look like I made a big payment for
it; if I didn't people "rould think it was 'vrong.
1\fr. Jfaw: vYc furtl11~r move to strike out all of the foregoing evidence of Mr. Clarke insofar as it attempts to alter
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or vary the terms of this deed which is a· se·aled instrument.
The Court: Objection overruled.
1vir. Ha.w: Exeeption.
CH.QSS

EXA~IINATION.

. By IYir. Haw:
Q. When did J\fr. ~Iil1er first talk to you with reference to
t11is matter7
A. I couldn't say about the date. It was two or three times
he came to see me just before "remade this deed. I couldn't
state exactly what the date was. I didn't pay any attention
to it.
Q~ How long before!
..A.. He came to n1e two or three times before this.
Q. A bout ten days~
.l\.. Oh, about. fiye days.
Q. So five or ten days before the time this deed was executed 1\fr. :Niiller had seen you ''lith reference to carrying
this transaction out f
.A. Two or three days, yes, sir.
Q. liis proposition. to you was that 1\'lr. Belvin
page 32 } was contemplating a suit against himA. He told me he had instituted a. suit against
him.
Q. And in order to E-~top 1\fr. Belvin from bringing suit
he wished yon to take title to this land in your name Y
A. Yes; he said he thought if he deeded this place off :Mi:
B<.'l vin w-ouldn't enter the suit.
Q. "\Vhy was t.l1e deed taken in the name of you and your
wife together 't "\Vl1y 'vas it necessary to make her a party to
the transaction Y
A. \Vc do nil business that wa.y. lie wanted it that 'vay.
l\fr. lVHllor asked for that himself.
Q. "\Vhy did he want it in the name of both you and your
wife?
A. I don't know. You 'viii have to ask him that.
Q. You and your wife signed these notes 1
A. Yes.
Q. And ~Ir. l\filler is the l1older of them?
A. 1:es.
Q. And the credit of $1,988.08 on the $4,000.00 note is correct, according to the trustee's account of sale?
A. I don't kno'v what you mean.
Q. You have got a credit on the back of this note of $1,-
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988.08, balance from the sale under deed of trust. I say that
is correct, is it not?
A. I don !t ln1ow whether it is correct or not. I oouldn 't
answer that. 'rhe notes was correct. That is all I can tell
. you.
page 33 r Q. This deed was executed by 1'[r. M~iller and
his wife and brought dow·n to you, was it not?
.A.. Yes. I think he took it up to his wife and got it signed.
Q. lie first bronght the dee·d down there first only executed
by himself and you der:ided you 'vanted his wife to unite in
the deed T
A. fie done that himself.
Q. 13ut you and l\tlrR. Clarke decided you wanted his wife
to unite in the deed!
.A. No, I didn't ask for it because I didn't know really his
wife was living with him. I thought his 'vife had left him.
I didn't ask for that. In fact, he told me his '"ife had left
him; said he would have to g~t her to ~ign it.
Q. Do you deny that you and your wife demanded he have
his wife unite in the deed f .
A.. No, I didn't a.sk far it.
Q. You didn't ask for it1
A. No, sir.
Q. So you then entered into a fraudulent agreement with
!'Ir. l\1 iller for the purpose of attempting to bea.t ~{r. Belvin
out in any law Auit l1e sho11!d bring~
.A. No, sir; I done it for a favor to him. I didn't see where
it ·would hurt l\f r. Belvin or anvone else.
Q. It Wtls entirdy a fake t~ansaction as far as you were
concerned?
.A.. It looks so now.
page 34 ~
Q. "\:Vhen did you have this laud surveyed f
A.. I never had it surveved.
Q. ·v\There did you get tlte plat yol{ had 1
A. I got it from ~fr. ~filler l1imself.
Q. 'Vhat did you want 'vith the plat if you just took the land
for a joke?
A. Ife brought all his papers there.
Q. 'Vhy did lH~ bring you those?
.l\.. He told me to take care of them.
Q. So even thougl{ you ,v-ere simply a fake holder of tho
property yon got t:Jll the deeds }fr. ~filler had and the p1at~
A. Tie hrought n11 the pape-rs down there together m1d
gave them to my ·wife to take enrc of them.
Q Isn't it a· f (H~t that yon J1ad that survey of the place

----
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made after you bought it to see if you couldn't make a fishpond of it?
·
A. No, sir; never been a surveyor on it. .Mr. :\filler asked
me to get it SlUTeyed, hut be wonldn 't pay for it and I didn't
do it.
. Q. IIow soon aft.er yon bought this place from 1\{r. ~Liller
did ltr. Belvin institut~ suit ngainst 1\I'r. 1\'liller Y
A. I couldu 't tell von what date that wa.s.
Q. You w<we a "riti1~ss in this case over in South Richmond,
WCl'(•n 't YOU?

•
page 35 ~

A..Yes.

Q. .And you testified in that case that you owne<.l

this property?
A. I testified .I had a deed to it for $10,000.
Q. You told an untruth on the witness stand, didn't you?
1\. No, sir; I told them I had a d~ed to it for $10,000, which
I did.
.
q. Didn't you testify you were the owner of t:he property 1
A. I testified I lwd a deed to it.
Q~ \Vha t was your purpose in testifying- you had a d~ed to
that property when you te-stified i~n Hustings Court, Part
II, in the ease of \V. H. Belvin u.gainst tl. H. !Eiler~
A.. !fr. :Bfi1lcr had me summoned over there.
Q. \Vhat was the purpose of your testifying you had a deed!
A. They asked me tha.t question and I 'answered it. I don't
deny answering it. They asked me if I had a deed to that
place and I~ told tl1em yes.
~
Q. Didn't you explain to thP cou~t that while you had a
deed to the property you didn't own it, bnt were merely.
l1olding· it to perpetrate a fraud on :Nit. Belvin?
·
A. No, sir; I didn't say that.
Q. "\\Thy didn't you 1
.
.A. Because I didn't. They didn't ask 1ne anything a.hout
.. it.
.
Q. Yon knew that it '\Yasn 't true that yon owned the property, didu 't you 1
A. I never owned a dollar of it.
Q. Yon knew that you were making the imp respage 3(1 ~ sion on the court that you o'vncd the property,
didn't von?
A. I:Te asked m~ that question and I told him I hatl a deed
to it.
Q. You didn't tell them the true facts about the case 1
A. I didn :t tell anything el~e about it.

~upreme
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By the Court:
(~. Why~

A. He didn't ask me. That is all he asked me; asked me
if I had a tleed to it and I said yes.
Bv 1\Ir. Haw:
.,Q. So you tlwn suppressed in that trial the truth of the
transaction 1
A. Did what!
<~. You suppressed when you were on the ·witness stand
the truth and didn't let the court know the. truth as to 'vho
owned that land¥
.
A. No, I didn't tell !hem anything about it. All I told I
had a deed to the pla~e for $10,000.
Q. The property really wasn't owned by you, 'vas it?
A. No, sir.
Q. You suppressed that fa<:t which 'vas the truth and didn't
let the court kno'w it. Isn't that a fact~
A. No, I didn't tell them anything· else.
Q. You didn't tell them the truth, did you?
.A.• Yes, I told the truth; I had a deed.
Q. Did you ten them you owned it 1
page 3·7 ~ .A. No, sir.
Q. Then ~you suppressed that 1
1\~[r. Gnnn: I-Ie has asked that question several times .and
he said he told them he had a deed to the property.
The Court: Objec.tion overruled.

Q. 1\tlr. Clarke, you of course would g·o any length for a
friend, but you rlon 't seriously mean to tell this jury and
this court that you got on the witness st~nd under oa.th in
I-lustings Court, Part II, of the City of n.ichmond and testi. fied tha.t you had a deed to this property and made the impression on tl1e court and jury that you owned the property
'vhen that wasn't a fa.ct ~
A. I didn't tell tliem I owned the property; I said I had a
.deed to it.
Q. "\Vhy wc~re you willing to, in effect, perjure yourself in
IInstings ·Conrt, Part IIf
.A. I don't see wherE:l you can it perjuring. I didn't .tell
them I had bought the property. I said I had a. deed to it for
$10,000.
Q.. "\Vh~n the clerk swore you did he not s'vear you upon a
Bible to tell the truth, the 'vhole truth and nothing- but the
truth?
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.A.. Yes, sir.
Q. Did you tell the whole truth 1
A. Yes, sir.
1)age 38 } Q. Did you tell them l\:I:r. Ivfiller had simply f.aked
a deed to vou and vou were not the actual owner of
the property?
·
"
J.\.. No., sir.
Q. Then you didn't tell the whole truth'
A.. I told the truth; every \Vord L spoke was the truth.
R.E-DIREC'l~

EX...'-\..MINA.TION.

By ].fr. Gunn:
Q. Did yon have the title to that prop.erty examined, an
abstract of it f ·
A. No, sir; no examination; I asked the clerk down there.
(~. You didn't pay any lawyer to examine it?
A. No, sir.

"\Vitness stood aside.
page 39 }

W. A. RILEY,
a witness introduced in behalf of the defendants,
being first duly sworn, testified as follows:

DIRECT EX.Al\fiNATION.
By !:fr. Gnnn:
Q. ·Your name is W. A. Riley7
A. Yes, sir.
Q. '"1wre do you live?
A. F·air Oaks.
Q.. Do you kuo\v the plaintiff, 'hfr. l\Iiller1
A. Yes, sir.
Q. Do you know the defendants?
A. Yes, sir.
Q. Both of them?
A. Y e~s, sir.
Q. How long have you been knowing 1\'Ir. and 1\frs. Clarke?
A. I reckon twelve or fourteen years.
·
Q. What \Vas your occupation in October, 19221
.A. Driving an ice-wagon for W. I. Hilliard & S'ons.
Q. Do you reeall being at the store of Joe Clarke sometime in October, 1922, and Ivfr. J\filler coming there?
A. I remember Mr. l\Hller coming there one evening.·
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Q. Did you hear any conversation between Mr. Miller and
lVIr. and ~Irs. Clarke t
. page 40 ~ 1\.. Y ~s, sir.
Q. \.Yi..ll you state to the court and the jury "\Vhnt
it wasf
.l\Ir. Sutton: Same objection.
The Court: Objection overruled.
1\ir. Sutton: Exception.
A.. I "\Vas sitting thore in the room by the store and ~Ir.
,/ 1\filler told them to make out a deed for $10,000 and give a
deed of trust for $8,900 and said, ''It will never cost you a
penny because I think the man down on the plac~ is going
/ to (.lnte.r a suit against me and I "\Vant to cut him off.''
(~. Did l\fr. MilJer say anything about taking the place
back?
A. He said after he got things straighten up he would take
it back.
J3y the Court:
(~. Suppose you state evei)Tthing that occurred between
. ~Ir. ~.filler and M:r. Clarke that von heard.
A. That is what I heard that evei~ing when he came in th~re,
sitting at a small table in the sitting room there-. I usually
went around there every evening ·after I got off from worl{
and l\{r. :Miller came in there to fix up some papers and told
them to ma]{e a deed for $10.000 and give a deed of trust
for $8,000 to make like he made a payment on it. Then after
this business was done he said, ''.Joe, go to 'vork and cut
some wood so it will look like you a.re doing something.''
After that I wu.s in the store one dav and Mrs.
page 411 ~ Clarke called up a man by the name of H. E.
IIughes, something about a· sale or other, and she
told him she was ready to deed the place back and he hung
the phone up on her, so she says. I don't know who he was·
-·H. lTI. Hughes she was talking to.
By ~fr. Gunn:
.
Q. Did y-ou ever see ~{r. Miller in there after that¥
· .A. I never seen him there no more, but he had been there
several times before that.

CROSS EXAJ\IINATION.
1\Ir~ Sutton:
Q. You say you were driving an ice-"\\Tagon ~?

By
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A.. At that time, yes, sir.
Q. vVhat time of day WHS it~
A. This wa.s late in the evening. I got off anywhere from
tw~lve to one o '<:lock.
Q. This was Hh,hut what time?
.
A. I couldn't say; just a 'vhile before night.
Q. tT ust a little t~hile before night 1
A. Yes, sometime in the evening. I got home anywhere
betw{)en one and two o'clock.
Q. '\Vhat day in October was it 1
A. I e.ouldn 't exactly say; somewhere about the middle of
October, the latter part of October, but I couldn't tell you
the date.
page 42
Q. Somewhere about the latter part of October?
A. Yes. sir.·
Q. you are sure
that~
A. Yes, E~ir; some,vhere along there.
Q. Sometime the latter part of October·t
A. I think so, yes, sir.
Q. '\Vas the sun down when you were there 1
1\. Now·, I wouldn't say;· I couldn't tell you.
Q. Who do you work for now f
A. For :Mr. Clarke.
Q. Hovt long have you worked for him'?
A. This J11ly will be two years.
Q. Yon say that he told llim to write the ·deed 1

r

of

A. Sir?
Q. You say the emn"e·r:;a.tion you heard
Clarke to '\'rite the rleed f
.A.. l\1rs. Clarke.
Q. In the latter part of October¥
1\.. Y e.s, sir.

~fr.

l\Eller told l\ir.

"\Vitness stood aside.
page 43 ~

D. '\V. ~fAR.TIN,
a witness introduced in behalf of the defendants.
being first duly sworn, testified as follows :
DIRECT

EX1\.~IINATION.

By 1\fr. Gnnn :
Q. Your initials are D. W.?
. A.. Y eos, sir.

Q. Where do you live 1

\

I

\
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A. Fair Oaks.
Q. vVhere were you living· in October, 1922f -·
A. Fair Onks.
Q. Do you know 1vfr. and ~r rs. Clarke?
A. Yes, sir.
Q. Do you kno\v the plaintiff in this case, Mr. Miller¥
.A.. I know hhn--have seen him, but never any business. with
him.
Q. Did you eec~ him down at the Clarke's in October, 19221 ·
A. Yes, sir.
tl Now, will yon state to the eonrt and gentlemen of the
jury just \Vhat took place there and where you were and who
were in the room and all the facts in connection with it?
A. vVell, I 'vas sitting in the room and J\1:r ..1\Iiller and 1\ir.
Clarke was there; I wasn ;t paying no particular attention
to it, but I heard most of the talking that was gopage 44 ~ ing on and I heard ~Ir. 1\tiiller talking about giving Joe the deed to the pla<;e .to take the place over
to get rid of l\1 r. Relvin, get him off the place, and J\:Ir. Millel'
told ~lr. Clarke the deed would be $10,000 and he \Vould make
out a deed of trust for $8,000, showing $2,000 had been paid
on the place and said when the notes came due not to pay any
attention to it, that it wouldn't cost him a cent.
Q. Did yon see any money pass at' all?
A. No, sir: not a cent ..
Q. Do you kno\v of anything else that took place there?
A. I heard him tell ::Mr. Clarke to go on and cut wood or
do some 'vork on the place.
Q. Do you know whether ~Ir. Belvin was living on the
pl~H~e then or not 1
4~. Yes, sir; he was.
C.ROSS EXA1\1INATION.

Bv l\fr. S'ution:
·Q. 'Vhere were you when this conversation took place?
A. Right in the same room.
Q. vVJ1at room 1
.A.. In the room next to the store, 1vfrs. Clarke's residenc€'.
Q. What time of day was it f
A. I couldn't tell you that.
Q. 'Vas it afternoon or in the morning or evening?
A. I haven't any idea. I wasn't paying any attention a.t
all.
Q.: Your memory about the whole thing is very
page 45 ~ l1azy, isn't it?
-
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.lt. I Kilow what I heard: that is all I know.
Q. You don't 1.11ow whether it was day-light or dark?
A. I know it "ras day-light; it 'vas in the day-time.
Q. Yon don't know "'hether morning, noon or night?
~
.JA.. No, I couldn't tell you exactly what time of the day it
\\Tas.
Q. Can you tell 'me what month it was 1
.A. I couldn't even tell vou that.
Q. You couldn't tell whnt month f
A. No, sir.
Q. W ais it September 1
...~. "\Veil, I c.ouldn 't tell you. I just told you when you
asked me I didn't 1mo,v.
Q. You don't remember anything· I ha.ve asked you, do
von1
• .A.. Well, I remember what I said, '''hat I heard.
Q. · But you don't remember anything I have asked you?
A. No, I dvn 't remember whether evening- or morning or
what time of the day it ·was.
Q. Or what month : don't remember any of those things?
A. No, sir; all I kn.o'\\r is what I heard.
·
"\Vitness stood aside.

l\fHS. LYDIA A. CLARKE,
one of the defendants. introduced in behalf of the
defendants, being first duly swoi,1, testified as follows:
page 46}

DIRECT

EXA~fiNATION.

By 1'Ir. Gunn:
Q. Your name is Lydia A. Clarke?
A. 'Yes.
Q. You are one of the defendants in this case 1
A. Yes.
Q. You arc the wife of 1\fr. Clarke here?
A. Yes.
·
Q. 'Vhere do you live?
.A. Fair Oaks.
Q. I-Iow long have yon and ~1r. Clarke been married?
A. About twm1tv-three vears.
Q. Do yon hold any official position in the county?
A. Ye>S.
Q. W11at is it?
.A.• 1\t[agistrate and notary public.
Q. Justice of the pe,ace?
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. .~.Yes.
Q. No,v,

~'frs. Clarke, I want you to tell the court and the
gentlemen of the jury just in your own way all the
page 47 ~ facts in connection with the execution of this deed
and these notes bY vou and !'[r. Clarke. Just state
in your own 'vay all the facts "leading up to it.
.A.. Mr. 1\filler came down to see me and told me after a
short conYer~ati011, said he had a very tight contract with
Mr. Belvin and 'vanted to kno·w if I would take the place
over in our name, like all our property is deeded together. He
said, ''You take the .property in your name until I can get
rid of Belvin, possibly one or two years; then I will take it
ba.ck, '' aud I didu 't give him any decided answer that day.
So he came baek the next clay, the day after, and that was
the day these gent.lemen, 1\ir. Riley and Mr. Martin, was in
the room. Then hn went on to explain again about the contract; brought the contract with him "Thich ·I read.
Q. Contract or deed?
A. Tl1e contract that he had with Mr. Belvin and said,
"Now, if I c.an get Belvin off the place we would both be
better off; it would stop. all the trouble.''
Q. The troulJle with whom~
A.. 'Vith 1\Ir. Belvin. He said he was expecting trouble
'vith Belvin. So 've agreed to it. He said before 've agreed
to it, he said, ''R-emember; .this place will never cost you a
cent.''
Q. Did yon object to signing the deed?
A.. I said at first I didn't like the notes. No, I
page 48 ~ clidn 't object to signing the· trust deed. but the notes
-they ''Tere presented first and he -said, "Sign the
11otes. '' I said, ''I don't like the idea of signing these notes.'~
lie said, ''This is just a matter of business in case you and
Joe die; your heirs or administrator could che.~.t me out of
everything.'' So I signed the notes! lie said, ''If the· bank
·sends you nny notice don't pay any attention to it. You
:iust hold tltis deed. It is just a matter of business." ThE'
deed of trust won] du 't be any good unless he had notes to
prove something was o'ving. Then, of course, the deed "ras
signed and he told me to send the deed to l\fr. Harris at New
J{ent courthouse and have it re(lorcled, which I did, and Mr.
1\rfiller paid for the ·recording and for the stamps; he paid the
notary public for taking the ackno,vledgment on the papers
also. He paid every cent. I have never spent one penny,
except I paid the taxes out of tl1e money that 'vas due from
the "rood ancllnmher that " 1 as cut on the place and repaired
the place some out of his own money tha.t was actually his
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that come from the wood and lumber, which was very small,
verY little e.ut.
(~. When thf~ interest notes came due were you notified;
did you get notice f
A. The bank sent us notice.
Q. What uid you do then f
A. Joe to]d me he 'vas going over and would see
page 49 J J\f r. Miller al1out it and said J\tfr. }vfiller said it was
all right, just let it alone. Then after the suit was
pretty 'veil along with Belvin 've didn't have any more w·ood
or lumber c-ut hecnu~e he told us just to cut it to make it appear like that the plac.e wa~s a~tually sold. 1\.fter the end of
the two years was up Mr. llaw sent me a notice that the money
'vas due and unless paid they 'vould sell the place. I called
Mr. Haw over the telephone and said, "No, don't do that.
Do as was agreed. Go ahead and make out the d~eds back and
we are both going to sign.'' lie said, ''Do what T'' I said,
•'You kno'' it 'vas a fake deed." He sa.id, "I don't know
anything about it." I said, "Well it w;as.'' He said, ''Why·
was it a fake deed?'' I said, .'' rro get Belvin off the place
and some other trouble that he had." Then Mr. Haw hung
up the telepl1oiw, didn't talk any more. Then the day the
place was sold .1\fr. Ifaw came by there and asked me for the
plat whieh belonged to ~fr. ].Iiller. I got it and gave it to
him and he said he wanted the .flnt to show the whereabouts,
how the farm lnid. lie said, "Ain't you going down to the
sale Y" I said, "No, I 1mven 't time. It is nothing to me and
I am not going. I haven't got time;! can't do it." Then 1\Ir.
Raw went away and I never heard any .more until the suit
eame np.
Q. Do yon rem~mber about when it 'vas J\fr. Haw came by
to see vou and said he was on the wav to the salef
·
· A. It. muFlt have been tb.e last part-I don't re- page 50 ~ member the date, but in October or November.
Q~ vVha.t year?
A. Of 1924.
Q. Is that ~fr. Georg~ Haw·, counsel here Y
J.l. I didn't recognize the gentleman's face, but he introduced himself ftS 1\fr. I-Iaw.
Q. Now did 11e say he was counsel for ::Mr. Miller?
A. Yes.
(~. Did 1\f r. l\fill(n· eYer rome to see you or ~Ir. Clarke there
at your place about any of these past due interest notes Y
.l\. No, sir.
Q. Did he ever write to you about those notes¥
A.. No, sir.
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Q. Did he ever "Trite to you about the first principal note
tha.t came due and was unpaid'
A. No, sir.
Q. Did he ever ·write to you or can you up or communioot~
in any way, shape or form about the interest notes on the
second note·~
1\.. No, sir.
(J...A.fter the second prineipaluote of $4,750 cam~ due did
he communieate with vou at all"?
A. Not !-fr. l\filJer: nobody but ~fr. I-Ia\v.
Q. l\fr. JJaw ca1led you up f
A. No, he wrote me a letter stating if these notes \vasn 't
settled he would sell the p]ace.
page 51 ~ Q. B11t l\1.r. ~[iller when the interest notes came
due after you talked with him over the phone he
said not to pay any attention to it, and never made any demand on you?
A. No, sir; never seen him to have anything to say. lie
· asked us to institute suit against Mr. Belvin for a year's
rent after he had obtained judgment in the 1\{anchester court.
Q..A. fter l\1 r. Belvin obtained a judgment against Mr.
~{iller?

A.. Yes, sir; he came down; he talked to us on two or three
different occasions, but couldn't get us to do it, to enter suit
for the rent and place an attachment on it in the hands of the
constable and hold it until the suit money wa.s paid. I told
him I didn't have anything to do with it. 1\ir. 1\Iiller said, "I
nm g·oing to be up there in the morning; be sure a.nd have
Joe up there."
Q. You say you and your husband ahvays take property
jointly?
A. Yes, F:ir.
Q. Did 1\lr. l\filier know about that1
A. I think he must have. If he didn't he wouldn't have
asked me to be inclnded in the deed.
Q. Did you hav'3 the title to that property examined?
1\. No, sir.
Q. '¥ere you interested at all in the title, whether it was a
good title or not'?
A.. No, sir; it didn't. make any difference to me. I had several pieces of property that I bought \Vhich Nlr.
-page 52 ~ Beverley here has always searched the title up,
every piece I have or that ·we have together. AU
of our deeds nre made jointly and every piece of property I
have had the title searched previous to this.
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Q. Did you rely on 1\fr. Miller's •assurance that everything
would he all right~ Did you rely on that at the time 1
A. Yes, sir; sure I did. If I hadn't I wouldn't have bothered with it.
Q. Did he ever have any come-back on you at all?
A. No, sir.
.
Q. Why did you execute those notes?
.A. Well, just through the persuasion of 1\Ir. l\1Iller.
.Q. Did your husband ·ask you to do itt
·
A. He said he didn't see where it would be any harm.
Q. Do you know· anything about that farm V H-ave you
ever been on it or know anything ahout its value?
A. I didu 't. know at that time anything about it except I
rode along the road and noticed it was just bushes and weeds.
:Mr. Sutton: I make the same motions as before.
'l,he Court: Same rulings.
Mr. Sutton: I would like to have tha.t a.pply to l\{r. Martin's testimony also.
The Court: Yes, let it apply to each one of them.
1\fr. Sutton: We, of course, note an exception.
page 53}

CROSS EXAMINATION.

Bv 1\fr. Haw·:
.
..Q. How long· had you been knowing this property of Mr.
l\f.iller before the deed 'vas made f
A. I didn't know nnything about the property, only just
riding along the roadside saw swamp and bushes.
Q. Hadn't you been there to pick blackberries f
A. No, indeed; I don't pick blackberries.
Q. The first time you ever heard of me in thi·s transaction
was when I wrote you a letter stating that I was trustee in
this deed of trust and was authorized to sell1
A.. Mr. Miller, I believe, in the papers had your name mentioned as trustee.
Q. You wrote the deed of trust, didn't you f
A. I didn't write thnt part. I filled in some places and
:Mr. 1\Hller came up here and had it finished.
Q. Then you -aH signed it?
./1. Yes.
Q. Do you ln1o""\v who :filled.in my name as trustee?
A. No, sir.
Q. 'Vhose handwriting is it, do you kno,v?
A. I don't remember.
Q. \Vhen you wrote it whom had you put ·as trustee in it~
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A. I didn't put anybody because I told him I didn't understand about a trust deed, that I simply wrote the other
deed.
Q. You wrote the deed of trust yourself and put
page 54 ~ in the name of someone as trustee whose name was
erased at 1\fr. lvfiller's request and my name inserted 1
.A.. No, I don't think anybody 's name was put in there.
Q. Look at the deed and see if it wa.sn 't erased. You wrote
it. I don't know anything about it.
By the Court :
Q. Whose l1andwriting is tllat, do you know¥
.A. I wrote part of it, bnt I didn't know any name to put
in there.
By Mr.· Haw:
Q. Isn't something· n1bbed out¥
A. I don't see whf?re it is.
Q. Isn't it very plain sometl1ing has been era.sed and thaf
name put in the·re' That name 'vas in there when you signed .
it, wasn't it?
A. Yes, because ~fr. ~Miller told me he had put it in there.
I guess it 'vas in there.

By the Court:
Q. Didn't you eee it before you signed it f
A. No, I dicln 't read it over because he said he just finished
out the trust deed.
By Mr. Haw:
Q. You said my nnme ll!ld been 'vritten as tn1stee before
you signed it?
A. I didn't say it 'vas. ~Ir. l\!Iiller said it had because I
didn't read it over again.
~

By the Court :
Q. Do you mean to say you are a magistrate· and
don't read papers¥
A. I wa.sn 't a magistrate at that time.
Q. Ho,v long since that tim·e have you been a magistrate·?
A. Little over a year.

page 55

By·Mr. Haw:
Q. You were a 11otary public then, weren't yon 1
A. Yes, sir.
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Q. you wrote an of this deed that 'is written in blue ink 'f
A. I think so.
Q. Is any of that your handwriting in black ink?
A. No, sir; I don't think so.
Q. Now, Mrs. Clarke, is it not a fact that several people
tried to collect this money for 1\"Ir. Miller¥
A. No, sir;· n9body but the bank have said anything about
it.
Q. Didn't !ir. Hallegher come down from the bank?
...~. No, sir; I had no conversation ·with anybody at tl1e
bank.
Q. Didn't he come clown and try to collect from Mr. ClarkeT
A.. I never sa'Y him. I couldn't sav.
Q. Didn't 1\Ir. Gallegber come down to try and collect this
monevf
.A. "'r don't know. I never sa'v him. I can't testify for
~Ir. Clarke.
Q·. You say no one came down to collect this money?
·A. No, sir; not to me.
page 56 ~ Q. Didn't l\1.r. Pusey come clown to collect it?
A. No, sir. I don't kno'v him.
Q. Except by seeing my name in this deed as trustee the
first communication vou had from me was when I wrote von
as trustee stating· I had been directed to make sale Y ..
. .!\. .. Yes, sir. ·
Q. Isn't it a fact when you called me up in reference to
that matter that you told me ~Ir. l\tiiller put the property in
your name in order to get it away from his wife?
1\.. No, I said to get rid pf Belvin and some other troubleA.
·You said, "\Vhat other trouble?" I said, "I don't know;
trouble with his wife, l suppose."
Q. Isn't it a fact that you told me that yourself and neve·r
n1entioned !1r. Beh..in ~
A. No~ I never told lVIr. Be]vin anything-.
Q: When I eHme by there on the 30th day of October after
I had advertised the property for sale I came by to get the
pint, didn't I?
A. Yes, sir.
Q.. At tha.t time the only conversation that was had I asked
you weren't yon going to the sale a.nd yon said you were not
interested!
A. Yes, sir.
Q. And didn't 1\tfr. C1arl<e say, ''To hell with the place''~
A. I don't know anything about tha.t. You were outdoors
wlH~n you talked to hjm; I was in the house.
page 57 ~ Q. Didn't ! urge you to go to the sale?

so
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. A. Yes, and I said I didn't have time.
Q. I told you you should he there to protect your interests~
A. You said so.
.
Q. That additional writing-didn't someone else write it
in there .at the same time you signed the pa.per?
A. No, si.r, l\Ir. ~[iller came down and got the papers-

By the Court:
Q. Who wrote the blue ink f
.A.. I did.
Q. Who wrote the black inkY
A. I don't kno,v. lVIr. Miller carried it away and brought
it back filled in.
By ~Ir. Ha,\r:
Q. '\Vho wrote these notes f
A. I don't know, but if you show them to me I can tell
whether they are in my handwriting or not.
(Notes exhibited to 'vitness.)
A. (Continued.) No, that ain't mjr handwriting.
Q. You signed them?
A. I signed th(lnl, yes.
CJ. A.nd delivered them over to :Mr. ]..filler f
A. Yes, sir.
(~. And he hoJds them now?
A. Yes, sir.
Q. ~trs. Clarke, who was this question of making
page 58 ~ this fnke deed and deed of trust first taken up
with-you or lVIr. Clarke?
A.. Taken up with me, I guess.
Q. Don't you ]\:now?
A. I kno'v it was.
Q. You said lv[r. Miller took it up with you, didn't you f
A. Not at first. no, sir. He had talked to Joe about it and
then came in and talked to me a.bout it.
Q. You and J\lr. Clarke talked it over together, didn't you~
A. Not until 1\{r. lvfiller 'vas there.
Q. After l\fr. ]\filler had mentioned it to Mr. Clarke then
l\ir. Clarke talked it over with you, didn't he?
A. Not until 1vf r. ~filler 'vas there.
Q. Then llr. ]\filler c-ame dow·n?
A. Yes, sir.
Q. And Iw talked it over with you a.nd lVIr. Clarke?
J:\.. ·Yes, sir.
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Q. So, according to your statement, you and ~fr. Clarke
agreed with 1\fr. ~filler that yeu all should enter into a fake
transaction for the purpose of defeating any rights 1\{r. Belvin might have?
.A. I don't know whether that was the exact reason.
.
Q. You are a mngistra te and notary public. That '\Vas your
intention, '\vasn 't itT
A. To get Belvin off the place and wasn't any harm done
to either side.
page 59 } Q. You agreed to do that, didn't you?
A. Yes.
Q. In order to get Belvin off the place. You recognize ~Ir .
.1\filler· recognized 1\:Ir. Belvin had some rights?
.A.. Sir?
Q. You recognized that ].~Ir. Miller thought :1\Ir. Belvin had
some rights f
.A. I didn't think he did from the wa.v he talked. He seemed
to think it would do bo,th of them more good because they
couldn't agree.
Q. If he didn't consider 1\{r. Belvin had any rights why
'va.s it necessary to make any such agreement?
.A.. He wanted to get him off the place, wanted to get rid of
him.
Q.•Just wanted to get rid of him?
A. That was his exp]anation.
Q. So yon agreed to become a party to this transaction
simply to accommodate 1\:Ir. 1\Hller'
A. Yes, sir.
Q. Are yon as accommoda.ting as that 1 Do you agree to
any kind of transaction like thn.t?
. A.. No, not any kind of transa.ction, hut I agree to anything in reason '\vhich I thought 1\{r. 1\Hl.ler would qo no
'\vrong.
Q. You were a notary public 1
A.. Yes, sir.
Q. You were an officer of the State?
page 60 } A. Yes, sir.
Q. Do you mean to say as a notary ·and an officer of the State you were willing to enter into an agreement
of that sort?
A .•Tust simply to get }fr. Belvin off the place. I didn't
see where there was any harm in it.
Q. You had taken an oath and given a bond to ot-ey the
laws of the State of Virginia, ha.dn 't you 1
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Q. Had you not.¥
A. Yes, sir.
Q. Did you· consider that you were obeying the laws and
supporting the Constitution of Virginia 'vhen you entered
a fraudulent transaction of that sort?
A. No, I d.idn 't give it any consideration.
Q. You didn't consider i.t T
J.\.. That part, I didn't.
Q. You were perfectly willing to do it without giving it auy
considcra ti on?
.
A. Well, more like I was talked into it.
Q. You said lVIr. Clarke hadn't discussed it with you and
tl1at l\fr. l\1.iller hadn't spoken to you and 1\.fr. '?\£i1ler came
there and saw yon together and you w·ent into it 'vithout any
consideration?
A. H.e came twice before I agreed to anything.
page 61 ~ Q. As a matter of fact that deed 'vas written hefore it w·as actually delivered to you, 'vas it not1
.A. Sir?
(~. The deed "ras written sometime before and didn't suit
you. Isn't that correct?
1\.. No. it had never heen written before.
Q. Don't you remember stating M.rs. Miller should be made
a party to it?
A. No, sir; I didn.'t know anything about her.
Q. You didn't know anything about her Y
..~.. No, sir.
Q. Wasn't the deed and the deed of trust prepared at the
same time!
.l\.. Yes, sir.
Q. 'Vho wrote the deed then ? Yon 'vrote the deed of trust.
A. The deed of trust 'vn sn 't finished.
(~. Wl1o '\'\Tote the deed?
A. I did.
Q. You 'vrote the deed on the typewriter?
A. No, it is in hand,Yriting there.
Q. What is that right there Y
J\fr. Beverley: She is talking about the deed of bargain and.
sale.

..c\.. You mean tl1c: bargain and sale? That is written on the
typewriter.
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Q.. Who "'rote that'
A. I guess I did. Let me see it. (Witness examines deed.) I couldn't t€lll you. I don't remember whether 1 did or not, but I think I did, won't be positive.
Q. ~l\.s a matter of fact, you wrote that deed of trust before
1\Ir. J\lliller got down there 1
A. No, sir. ~:fr. Miller sat right at the table and told me
what to put in it.
Q. Then he told you he wanted me put in as trustee~
A. No, sir. He didn't get to fix that much and I didn't
and he took it a'vay and broug·ht it back.
Q. Why did you ~cratch something out there Y
A. I don't know an~rthing about thut. It mig·ht ha.ve been
a little mistake there or something of that kind. I don't re·member anything heing scratehed.
(~. ~f rs. Clarke, the fir8t time tha.t you say you ever claimed
that this deed was not a bnna. fide transaction 'vas 'vhen von
tnlked me over the. phone afb3r the second note had become
due and when I "'rote you. as trustee I was directed to sell
it f That wa·s the ·first time you made any contention it wasn't
a bona fide transaction, wasn't it?
A. The first time I said anything about it f
Q. .After the second note had fallen due.
1\. Outside of at home there to mv husband and one or two
of the girls.
.
..
Q. The fir~t time you mentioned it was wl1en you talked to
1ne over the phone before the sale was had f
}Jage 6R ~ A. Yes. ·Sir.
Q. After th() Belvin transaction. Now the Belvin case occurred within a vear after the deed 'vas made, did
it not·?
..
·
A. No; it was over a year.
Q. A.ll right. It "'as certainly before the end of the two
years, wnsn 't it? ·
A. Yes, sir.
Q. "\\Thy did yon not ns soon as the Belvin suit was over
have ~{r. ~filler-or rat"ber make a deed ·back to 1\Ir. Miller?
A. ~{r. ~Eller was to make the d€lccl and bring it to me; I
wnRn 't supposed to make the deed and carry it to him. He
·was to bring t.he deed and didn't I ta.lk to you that I wanted
to sign a deed back.
·Q. You have a great deal of confidence in 1\Ir. :Miller¥
A. 'Veil, I l1ad at thnt time.
Q. In otl1er words, ~fr. ~filler's dealings 'vith you and
eYerybody el~e, ·as far as you know, ''rere so correct you were
willing to trust him 1
page o2

to

~

54

~upreme

Court of Appeals of Virginia.

.A.. I didn't know but very little of ~Ir. Miller. He 1ad
ahvays had dealings with my hushand and I suppose was always fair with him. I had collected money for him.
Q. You had been dealing with him for sometime 1.
.A. No, I hadn't been dealing with him.
Q. Your husband had?
A. Yes.
page 64 ~
(.J. Your hus·band had such confidence in 1\{r.
l\filler from his pa.st dealings that you and your
husband were willing to sig11 notes and turn them over to Mr.
n,nner for $8,750 on his promise he w·ouldn 't a.ttempt to collect them 1
A. Yes, sir.
Q. So.you had u lot of confidence in 1\{r. 1\HHer?
1\.. .A.t that time.
·
Q. You never lost that confidence until I notified you I
would sell under the deed of trust?
A. Yes, I did lose some of it, but J haven't lost it all.
Q. When I notified you I would. sell under the deed of trust
yon lost it all?
·
·
A. Yes. Then I notified you before the place was advertised that it 'vas only a fake deed and we were willing to
write and sign the deeds any time :Mr. ~filler wanted them.
I (}ertainly phoned you that very message.
Q. Now, l\frs. Clarke, you were not obligated to J\:Ir. Miller
in any way; under no obligation to him 1
A.. No, sir.
Q. '¥'hy were you ·willing to do a thing of that sort?
A. Jnst courtesy to my husband.
Q. You did it for your husband'?
l\.. Yes; he asked me to do it.
Q. You didn't do it ·for :1\-[r. Miller?
A. I didn't know anything about l\fr. ::Miller.
Q. You were persuaded to do it by your buspage 65 ~ hand and not reliance on Mr. Miller?
A. No, I said 1vlr. Miller and him. He said he
didn't see any harm in it.
(~. S'o your hushand told you to do it and you did it. Now
you say all your property--yours and Mr. Clarke 's-stands
in the name of you jointly?
.
A. All except two acres 'vbich stands in his name and a
25 foot lot that belongs to me in my name that was given to
me.
Q. How about some property in Colonial Place that belongs to Joe Clarke?
A. '\Vhereo/
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In Tuckahoe.
No, sir.
''Tho does that belong tof
No, sir; I haven't any property in Tuckahoe.
It is on the land books in his name.
A. Couldn't it be some other Joe Clarke besides him 7
Q. I don ~t know; there probably could.
A. I lmow one right in our neighborhood. That is all I
have been paying taxes on, anyway.
'
"'\Vitnf?ss stood aside.
Q.
. .A...
Q.
A.
Q.

Defendants rest.
page 66

~

Mr. Haw: We de~sire to recall Mr. Clarke for
further cross examination.

JOSEPH

CL~I\RKE,

being rec.alled for further cross examination, testified as" follows:
CROSS EXAl\'IINATION (CI)ntinued).

B:_y lVI r. Ha,\r:
·Q. l\{r. Clarke, did yon not on October 24th,-1922, take from
1\fr. 1\iiller a paper which reads as follows: "W. H. Belvin.
Please deliver all eash or crops now due me for rent to Joe
Clarke as I have sold him the farm with ·all crops and cash
in your possession belonging to me. J. H. l\Hller. '' Didn't he
give yon thnt paperf
A. Deliver all crops f H·e gave me a paper of that kind.
The Court: Look at that paper.
A. ( Conthnwd.) T can't see it. -I know he gave me a paper stating that h~ was to give me all the crops.
Q. Did you not hear l\1:r. Belvin testify in Hustings Court,
Part II, in the trial of the case between 1\ir. ]\filler and Mr.
Relvin-didn 't 1\{r. Belvin introduce this paper in evidence
over there1
A. Didn't he "~hat?
Q. Didn't Mr. Belvin introduce this paper in evidence that
he got from you which ~Ir. l\iiller had giyeu you? Didn't Mr.
llelvin prod nee this paper in court 1
page 67 } A. I don't remember.
Q. n·ow many people came down there from the
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American National Bank to try and collect these notes for Mr.
niiller?
.
: .A.. There was one man, or t'vo together-one spoke to me,
~a.sked me about the notes, said 1\Ir. Miller 'vanted to borro\V
some money on those notes and asked me 'vas the farm enough
for those notes. I told them it. 'vas a pretty good farm ; I
j guessed it was. That is all he asked me;· what kind of a
farm it 'vas. 1-Ie di.dn 't come down to collect the money; said
:Mr. l\filler wanted to borrow on the notes and asked. what
/kind of !arm-it-w·a-s-and-'\vlrethet·-tb-e farnr'\v·as security for
the notes· and I said I· thought it was.
·
Q:-The young-man- that came down was l\{r. Gallagher,
wasn't it?
A. I don't lnlO\V. It was hvo together.
Q. He came down from the American National Bank for ·
tile purpose of investigating those notes to find out whether
or not l\fr. l\Hlle.r could afford to borrow money on them at
that bank1
·
A. Yes, sir.
Q. And you told them you thought the farm \Vas good security¥
A. Yes, sir.
.
Q. And let him go ba(lk to the bank under the impression
it was a perfe·ct]y b(lna fide transaction and put it in his possession and power to lend 1\!l:r. l\Hller on the notes·?
A. He asked me was the farm sufficient to take care of the
notes and I Raid yes, it was a pretty good farm.
page 68 ~ Q. You said he told you l\{r. Miller wanted to
l)orro'v some money on the notes f
...A.... "Yes, sir.
Q. You never told him at that time there was anything
'vrong 'vith ti1e notes?
A. No, that is all the words that 'vas passed.

R.E-DIRECT EXA3.£INATION.

By 1\fr. Beverley:
Q. When ·was tnat1
A. I eouldn 't tell vou to save mv life. I didn't pay any
attention to it.
·
, ·
Q. 'Vas that afte-r the interest notes had come due and you
called up Mr. 1\filler about .not paying any attention to it f
A. I think it was after. I am satisfied, but I am not sure.
Q. Did you know this gentleman who came down¥
A. Yes, sir.
Q. Did you In1ow 'vhom he was representing?
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A. He told me he was down there for the bank.
Q. Did be have the notes with him ·f
1~. No~ sir; he 'van ted to know whether the place wa.s capable of taking care of the notes and I told him it was a pretty
good place.
Q.. Do you remember aho:ut 'vhen that was 1
A. l don't kno'v what the date wa.s.
\Vitness stood aside.
pa.ge 69 -~

J. I-I. ~!ILLER,
the plaintiff, introduced in rebuttal in his own
Lehalf, being first duly sworn, testified as follo,vs:
DIRECT EX.A.J\iiNATION.
~fr. Ha"r:
Q. Jvfr. l\Iiller, you are J. ·H. ~liller7
A. Yes, sir.
.
Q. When did you buy this Bottom's_Bridge farm in Ne'\'
]{ent County that you sold to Joe Clarke?
.A. I don't know. The best of my recollection about three
yea.rs before I sold to l\.ir. Clarke. vVebb Sydnor had the
hunting privilege on it for ahout a year and I think one ·or
two years before ..
Q. \Vill yon pl,~ase tell the jury the whole transaction between yon und l\f.r. Clarke and ~irs. Clarke relating to the
sale of this property to them?
A.. Well I don't know whether I c.an or not. I will try as
near as I oon.

By

By the Court :
Q. Where do you live Y
A. In Richmond on 18th Street; 117 North 18th Street.
Q. Ho'v lo11g have you heen living here?
A. T'velvc or fifteen vears.
Q. ~Vhat is' your occupation~
pnge 70 ~
A. Horse dealer.
Q. How· old are you f
.A.. I was horn in 186:2.
By l\fr. Haw:
Q. 'Vhere were you raised?
A. In Virginia.
Q. 'VhPrea houts.?
A. In Fauquier County.
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Q. Do any. of your family still live there 7
A. Yes, I have got two brothers living there, pretty re ·
sponsible men; they ain't horse dealers, they are dairymen.
Q. .Just tell the jury in your own words the transaction
between Clarke a11d yourself, how he came to buy the place
and the 'vhole trausaction.
A.. In tho first place~ ~Ir. Clarke-! met him on Fmnklin
Street and he asked me~ what I would take for my place down
there. I told him I couldn't sell it to him on account l\1:r.
Belvin had it another year or part of a year. He asked me
'\Thnt I would take for it if he would get l\1:r. Belvin off. I
told him I had offered it to the l\Iasons of the State of Vir6,-juia, Grand Looge, at cost price without any interest and
·would give--I belong to 19-·$1,000 in it if they would take
it off my hands at that net cost without interest.
(~. What price~ You said you offered to give it to the
Grand Lodge of lvfasons for cost pricB less what f •
page 71 r A. Le,ss the interest.
Q. Yon said something about $1,000.
A. And give No. 19 Lodge $1,000 in it-donate to the lodge
I belong- to $1,000.
Q. You were wj lling to· sell it for the purchase price, what
it cost you, Im~s interest, and make a donation of $1,000 to
the Grauel Lodge~
A. Yes, sir.
Q. What had you paid for the place 1
1\. I gave $8,000 for it, then put a house on it that cost
ahout $750.00.
Q. And you had been paying taxes and interest on it for
three vears 1
A. Yes, sir. ~l:hat didn't count the taxes between that
transaction to the ~fasons aud 1\{r. Clarke here. There was
no interest added in; just the taxes was added in. We went
around to my office and counted it up. He said, "I will lei
yon kno'v in a day or so.''
·
Q. ""7hat did it count up to~
A. It came np to a.hout $8,082 or $8,0H4.
Q. Yon mean $8~800 and some dollars?
A. Yes, $8,880 and some dollars. I told 1\!Ir. Clarke what
it cost. He said he 'vould take it. In a fe,v days he came up
and told me to comP. down, his wife only charged a dollar to
write the deed and that I could take it down there. The deed
was written and I told him my wife had divorced
page 72 me thirty days beforehand and that I would have
to make hinl my o'vn deed. He objected to taking
it tl1at way. I said, ''You make it out to both of us and I

t
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'vill go to n1y divorced wife and ask her to sign it,'' .which
they did. J\1.rs. Clarke wrote it out to both o.f us and I went
to her through _1\,[r. Connor, the. notary public, and she signed
it. Mr. Clarke said, ''Who do you want put in as trustee?"
I said, ''George Haw,'' just that way. There is where that
scratch was made in there, the parties whoever they put in
there I don't know. They sent a man 'vith me, Mr. Pusey,
one day to get M.r. R-eed, the notary public., to come down
and take the acknowledgment to this deed of trust and got
him, and we "rere all there and had a very good time. . They
told me they had $a,700. That is what they told me, that they
sold a place there and had it. 1\t[r. Clarke said he would take
it. Mr. ~fcClellan, the real estate man, called up and wanted
to huy it for his son.
rrhe Court: There is no use going into that.
M.r. Gunn: \\Te object to it.
Mr. Haw: I think it is proper to sho'v he had other opportunities to sell the property and he forfeited those opportunities because h~ had already agreed to sell to Clarke.
The Court: l-Ie can state -facts.
rrhe \Vitness: :Nfr. 1\icClellan will come down
pag·e 73 } here a11d testify to it.

Q. Did you ha,·e an opportunity to sell this farm to anybody else¥
A.. Yes, sir.
Q..A.fter you had agreed to sell to ::Mr. Clarke'
A. Yes, sir; to ~Ir. ::McClellan.
Q. At what price?
A. Nothing was said about the price. I told him what I
had sold it to l\fr. Clarke for.
Q. "\¥as he interested in it at that price 1
A. Yes, he was interested.
::l\Ir. Gunn: Objection.
The Court: . Objection sustained.
Q. Why did you not pursue the matter with this other party
anv further?
A. Because I 'vas under honor-bound, as Mr. McClellan
will tell you; I was honor-bound to sell to 1vir. Clarke. I don'tbrenk mv word to no man.
Q. Mr.'' Clarke has claimed tl1at for some reason you. P!lt
$10,000 in the deed. Will you tell how the $10,00 got in there~
A.. Mrs. Clarke asked me before the deed 'vas written-!
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think ~tfrs. Clarke had the deed written before I got down
there-if I had any objection to putting in $10,000 if he wanted to sell it,-you understand, if he 'vanted to sell it, wl1etbc_r
I had any ohject.ion to putting $10,000 in the deed.
page 74 ~ T e.alled up :.Mr. Tf·aw and asked him 'vhether there
'vas anything about putting it in the deed. He
said no, it didn't make any differen<?e what the consideration
was, that what I got '\Yas ~under the deed of trust.
Q. So that was the way the $10,000 got in the deed~
.A. Yes, sir.
Q. What was the actual consideration between you and ~{r.
Olarke1
1\.. $8,822--somt1 thing about that.
Q. I notice that the notBs call for-·
A. $8,750. "\VeH that is right, hut when I got down there
I said, '',Joe, I \v·ant you to take the t.nxes up, just about due,
and I want you to pay the taxes.'' He said, ''All right, I
will," and the trensurcr informed me he had taken them up
a few daya afterwards.
(~. Then you reduced the purchase price by the amount of
taxes?
~- Yes, sir.
.
Q. .And brought 1;he purchase priee down to $8,750 f
A. Yes, sir. ThG taxes were anout $72.00. Then there. was ·
another considerntion in it. Mr. Clarke objected to the stable
on the place that 1\{r. Belvin hnilt ou the place and wanted
$50.00. 1\fr. Olarke objected to it. I said, ''If you take what
rC'nt is coming from ~Mr. Belvin for this place I will give you
all the rent and money and everytl1ing else if you 'vill settle
with him for the stable." That is what caused
page 75 ~ tha·t trouble; he didn't settle 'vith him and it cost
me $1,100. He didn't settle "rith him. He went
to Mr. Belvin anrl collects that money and all the stuff tha.t
was in there and he gave it all to him '\Vithout _getting anything exc.ept eleven bushels of pota.toes and thirty busl~ls
of sweet potatoes.

By the Cou1·t.:
Q. What do you me,an he \Yent to 1\Ir. Belvin f
A. Sir?
Q. What do you mean he went to ::Mr. Belvin and gave it

up?

. .~. He told me he made an agreement '\vith 1\fr. Belvin and
Mr. Belvin agreed if he bought this pl·ace he would get out
thirty rlnys, which ~fr. Belvin did, 1 think, or a· little after.

in
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By Mr. Jiaw:
Q. Mr. Clnrke and 1\frs. Clarke testified that you solicited
them to take a deed to the place and give you back a deed of
trust to take a sale of the place to them for the purpose of
getting rid of ~'lr. Belvin. Is there any truth in that?
i\... No, sir; not a thing.
Q. Mr. Clarke claimed you first saw him and then talked
to him in the presence of some other people. Did you ever
talk tv him ut 1hl3 store in the presence of. ~fr. l\:fartin and
!fr. Riley?
·
A. We were there only one time. 1\rfr. and Mrs. Pusey
'vent down one day and they said they had some
page 76 ~ nwney eoming from \Vinclsor Shades or Oak Shades
and "rould have some money coming.
(~. Did you make any such agreement with Mr. Clarke and
l\·frs. Clarke as was contended he1·e that it was a fake sale?
.A.. No, sir.
· Q. "\Vas it a bona. fide snlef
A. Yes, sir.
Q. Did you e~"''cct to get your notes that they gave youdid you expect to coUt~ct them 1
A.. I C(;lrt.ainlv did. I had them at bank as collateral.
Q. 1\.fr. Clar1~e l1as spoken of a gentleman coming down
there to investigate the security. Was that when you used
fu~l

'

lt. I "ras trying to nse them then. I had used them before. They were put in hank directly after I got them. I
had them· in the .A.mericnn National Bank. \Vhen I l1ave
notes they collect them and they will generally lend me money
on them. T l1ave a strong box there, rent a l:>ox, and I put
them in there.
Q. No,v, coming- haek to tl1e question of the· coilection ·of
these notes; you went d~nvn with Mr. Pusey on one occasion ·r
A. Yes, sir.
Q. That ·was to collect the first noto?
A. Yes, sir; fir~::t or second.
(~. Who did you see then 1
A. \Ve saw both of them. ~Ir. Clarke was a nice man and
his \Vife--as nice p!:1ople as I ever sa,v, always
page 77 ~ treated me :fine. I done $2,000 worth of business
with him and the next month he would come around
and pay me. vV e were ,good f.riends. I wouldn't have sold to
any other n1an in.Richmond as quick a.s to him.
Q. This time that yon went down about eollec.ting this note
what did ~fr. Clarke say then about Windsor S'hades Y
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A. 'fhey said they 'vould pa.y some just as soon as they
got the money from down there.
Q. l\fr. Pusey \Va.s with you 'vhen that conversation was
had?
A. Yes, sir.
(J. Did they at that. time or any time until this phone conversation with me eYer make a claim it wasn '.t a straight
sale?
A. No, sir; never did. I never w·as more surprised in my
life when y.ou told me.
Q Did i advise you of this claim they made before I sold
it?
1\.. Sir?
Q. Did I tell you of Mrs. Clarke's claim that it w~asn 't a
straight sale·?
A.. Yes, sir.
Q. \Vas that the :th~st time you ever heard of such a claim ·v
A. Yes, sir, the first time.
Q. Now· in the B(llvin case-~11'. Belvin 8UCU you, did he
not1

A. Yes, sir.
Q. 'Vhere did h(l sue you!
.ll. In the South Richmond conrt.
page 7R }. Q. \Vha.t did he sue you for?
A. He sued me for cutting some wood down there
and selling it to 1\{r. Clarke so he couldn't get his wood off.

By the Court:
Q. \\That'?
L\. Selling his wood, selling cord wood off of the place.
:!\lr. Clarke took to cutting wood and that let nir. B~lvin out.
N[r. Beh·in u·greed with 1\fr. Clarkt:' to move off thirty days
after Mr. Clark€· took possession after he bought. I-fc notified him and gave him tha.t note you see there and ~[r. Belviii got off. 'rlwn he turns around and sues me for a lot of
cord wood he wanted to cut and gets judgment against me
for $700 nnd some odd dollars and costs.
Q. Did M.r. Clarke testify in that case?
A. lle did.
Q. Did he ever claim at that time tha.t he 'vasn 't the real
owner of tl1ai property?
1:\... lle did not.
Q. lias 1\:fr. Clarke been cutting any stuff on the place since
he got itf
A. I don't know.
Q.. IIave you been over the placeY
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A. It is eut, hut 'vho cut it I don't know. There is a manhere Uaat can tell you about it. I couldn't tell you how much
was cut.
page 79 } Q. Has there been any gravel or soil taken off
the pl&ce for uny construction or road building'
1.\. Yes, he allowed tltl'ln tn go down there in the bottom.
The Court; 'rhere is no use going into that.
J\fr. Haw: 'Ve are just showing acts of ownership. ·
By the Court:
Q. Do you know whether
take the gravel?
A. No, sir.

~fr.

Clarke allowed anybody to

By ~fr. If.aw:
Q. Vvho has been getting the rent, if any, and who lws been
paying the tnxcs on this property since you sold it to Clarke¥
A. l\:Ir. Clarke. I haven't paid it.
By the Uourt :
Q. ·You don't Jn1o·w
not, do you?
i\... No, sir.

wh~ther

the taxes have been paid or

By ~fr. Haw:
Q. You know he paid taxes for 1922t
.A... 1.921 and paid in June, 1922.
Q. You lmow he paid those?
A. Yes, sir.
CROSS

EXA~fiNA.TION.

By Mr. Beverley:
Q. You say you are in the horse business?
page 80 } A.. Yes. sir.
Q. You and :ftfr. Clarke have tra.d.ed horses togP.ther frequently?
A. Yes, sir.
Q. Very good friends Y
A. Yes, sir.
Q. Ho'v many times did you go down to see .Joe Clarke in
regard to this sale of this property?
}vfr. Haw: There 'vas one question I asked

~{r.

Miller that
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he didn't exactly answer and I would like to get it in the
record now.

By Mr. H·aw:
Q. l\1:r. :rtfiller, ~Ir. Clarke and ~Irs. Clarke testified that
they, in the presenc--e of 1\!r. ·Riley and 1\Ir. Martin, had a
conversation with yon. Did you ever have any conversation
'vith them in the presence of Mr. Riley and Mr. Martin? .
.A. No, sir; only the other things. I asked Joe-~Ir. .Clarke
I should say--to pay the taxes, you understand, for tha.t coming year and the things 'vas changed in the contract down
there.
Q. Tha.t was the 1921 taxes you are speaking of?
A. No, I think 1922, October. It would be due about that
time.
.
Q. Yes, the taxes would be due. Did you have any conversation, or, as they claim, agreement such as they have stated
here¥
page 81 ~ A. I did not; him or nobody else didn't have any .
such agreement.
By Mr. Beverley:
Q. You wanted to get rid of Mr. Belvin, didn't you f
A. Just a8 soon he be there as anybody else.
Q. You hnd a contract with him 1
A. Y~s, sir.
Q. "\Vb.ere is thn t contract Y
A. I haven't it here. It is over in the court, the South
Richmond court.
(~. Do you mean to say you haven't a copy of that eontract!
A. Yes, sir.
Q. Haven't your lawyers a. copy of that-contract!
A. He will be down here this evening.
Q. Who is that?
A. Mr. John B. Welsh.
Q. H-aven't yon got a copy of that contract?
A. No, I don't think I have. I think it is over there. That
paper was filed in there.
Q. Would that contract show you 'vere to furnish saw
mills, et~. Y V\T eren 't you to furnish saw mills, etc., to cut
the lumber?
A. What you say?
Q. Weren't you to furnish sa'v mills, etc., to cut the lumberf
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A. Not no saw miHs. Let me tell you; if we had
any wood cut, if I had any wood c.ontracrt:ed to be
cut-

The Court : Are we going to tJ;y tl1e case over there in
1\fanchester?
Mr. Beverley: No, sir; I just want to find out what that
contract ·was.
'l~he Court: rrhe best evidence is the contract.
The Witness: I will have it here ·this afternoon. I will
try and get it here.
By Mr. Beverley:
Q. H:ow many tirrws did you go down to Joe Clarke's store
· in regard to this deed?
A. Twice.
Q. Didn't you go one day a11d then go the next dayY
.A.• No; I went down the day Mrs. Clarke written it and got
:Mr. Connor to sign it and then 'Yent back.
(~ ..A.re you positive of that?
A. Yes. sir.
Q. When did you d~cide to have a deed of trust on this
property¥
.l\.. All the tim<?; it never was anything else; never talked
about anything else.
Q. Do you know the date of the deed of bargain ·and sale~
A. \'Vhat say?
Q. What was the date of the deed of hargain and .sale?
A. I couldn't ten you to save my life.
Q. "\Vas that deed executed the same day she
page 83 ~ wrote it?.
r

Mr. IIa:'\v: I object to tl1at. The deed is the best evidence.
The Court : I think he can cross examine him.- The deed
is the best evidence if you want to prove t.he date.
·
:h'Ir. Beverley: I just want. to test his accuracy.
'I'he WitneRs : LPt me see the deed of trust.
~Ir. lfaw: Let him see tl1e acknowledgment.
· A. One of theHo lwre is dated the lOth day of October, the
othPr i~ dated t1w 9th, all signed the same day.
Q. ~rhey were signed the same day?
A. Yes, sir. I t.ook thj s deed down there when this one w:as
signed. This is the deed of ha rgain and sale.
Q. J\{rs. Clarke wrote that deed of tn1st Y
A. Yes, sir.
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Q. \Vho wrote this deed for you, the deed of bargain and
sale?
A. I don't know; couldn't tell you that. That is a copy.
.Q. Do you mean to say this is a copy of the deed? Look
at it and see.
A. No, this is a regular deed.
(~. \Vho drew that deed·~
A. The only one I can say would be L. 0. Connor and he
took the· acknowledgment and this was changed.
Q. Yv as there any c.hange in that· deed?
A. I sav if it was.
. Q. You delivered that deed to the Clarkes, didn't
page 84 ~ you 1
. .~. Yes, sir.
Q. Who prepared it 1
A.. I eouldn 't tell you tha.t, nnles.s lVIr. Connor could tell
yo H.
Q. Wl1o put the $10,000 in here?
A. Whoever written that deed.
Q. Do you know who you told to write it?
A. Whut sav?
Q. Did ·the C)larke8 hflve it written or you?
A. No; there was another deed written besides that. The
deerl was written with blue ink
The Court: T-Ie asked vou wl1o wrote tl1at deed?
The 'Vitness : I say I can't tell you.

Q. "\Vhat otlwr deed was written?
A. It was another deed written in blue ink and you will
find it.
Q. TJ1at is the deed of trust.
A. I am talking· about the deed.
Q. This iH the deed that "ra.s recorded clo·wn there by Mr.
Harris, the clerk.
A. I understand that.
Q. That was the one that 'vas passed?
A.. Yes, sir.
Q. 'fhis 'vas the only deed you and your "rife signed?
A. I couldn't. tell vou. I couldn't tell vou to save mv life
·whether they got the deed 'vrong.
page 85 ~ Q. D!d you get your wife to f:ign it?
A. Yes, me and the notary public went down to
the house.
Q. 'Vhere did you get the deed from when you carried it
to your 'vife?
w
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A.
Q.
A.
Q.

That is what I have got to find out.
'¥hat are you going to find out f
Because I don't kno,v. I am going to tell the truth.
Didn't you tell 1\frs. Clarke to put that $10,000 in there 7
A. Not that I know of. I know it was $10,000 to be put in
there.
Q. H.o,v do you ln1ow that $10,000 'vas to be put in there!
A. Because :!\fr. Clarke asked me to and I asked Mr. Ifaw ·
'vhether I could.
Q. 'Vas tbat on the 9th of October?
A. I couldn't t~H you no,v.
Q. \Vhy didn't you get 1.fr. Haw to prepare these deeds for
you that you were going to give, the deed of bargain and
sale and the trust deed?
A. Mr. Clarke told me that his ·wif~ charged a dollar for
drawing a deed and asked me "rhether I had any objection
to coming down there.
Q. You let the party of the :first part attend to the whole
thing?
A. Yes, sir; do anything they ·wanted to do.
Q. She dre'v hotb deeds for you?
A. Yes, sir.
Q. IR that right~
page 86 }
A. I guess so. I don't say about this deed because I don't know who 'vritteu that.
Q. Yon signed it, didn't yon?
A. I signed it, hut who ~vritten it I couldn't say.
Q. You Rigned it on the 10th day of October?
A. I couldn't say.
Q. You don't dispute this, do you?
A. I don't doubt it. If it is wrong I don't know.
The Court: 'Vhen 'vas it acknowledged?
l\fr. Beverlev: On the lOth of October; the date of the deed
is the 9th of October.

Q. Now the next da.y, ~fr. 1.Hller, this deed of trust was
entered into, wasn't it?
.l\. It was when I delivered that deed to JVIr. Clarke.
Q~ I-Iad you said anything to her about drawing a trust
deed at that time?
A. Yes, sir.
Q. Had sl1e drawn it?
A. I don't know whether Mr. Cl·arke had or not because I
hadn't talked to Mrs. Clarke; I had talked to 1\fr. Clarke.
Q. Didn't you come do"rn on the lOth of October with this
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deed and also get her to draw a trust deed soon after that f
...~. No, sir.
.
·
Q. ~rhis deed of trust is dated on the lOth.
page 87 ~ A. I s·ay we \vere talking about that before;
talked about a deed of trust before with Mr~.
Clarke. I. don't know what 1\.fr. Clarke told his wife other
than thu.t; I don't know.
Q. Didn't you carry your papers down there, all your old
deeds, for I\frs. Clarke to make this deed byY
A. I did.
Q. Carried a plat of the property, too¥
A. Yes.
Q. "\Vhen did you carry that Y
A.. When she wrote that deed.
Q. \Vhen she \Vrote the first deed f
A. Yes, sir.

Bv· the Court:
..Q. Do I understand you to say you don't kno\v who wrote
that deedi
A.. That is what I sav. She says she written that deed.
This man says so.
..
By Mr. Beverley:
Q. I understand on tJ1e first trip you went to the Clarkes
you carried all the papers, deeds and plats~
A. Yes, sir.
Q. Yon gave 1\frs. Clarke the deseription of the old deeds,
etc., to prepare this deed of bargain and sale by, didn't you ·1
A. I took down the deed with me.
Q. You did that so she could prepare a deed of
page 88 ~ bargain and saTe from your \vife and you to them Y
A. Yes, sir.
Q. Therefore, you carried them clown on tl1e 9th of October on the first trip?
A. I dou 't 1n1ow.
Q. 1~ ou left those deeds with her, didn't you?
A. \\7by they are there· yet, I suppose.
Q. Didn't you carry them down for the purpose that she
could draw the deed of bargain a.nd sale?

A. Yes, sir.
Q. She drew that deed of bnrga.in and sale on that very
day, didn't she Y
A. Yes, sir.
Q. You carried it to your wife and executed it f
A. ·Yes, sir.
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Q. You saw her draw· it and were right there when she did

it; you were watching her when she was writing it, weren't
you?

A.
Q.
A.
Q.

I don't kno\V.
You sa\v it, didn't you'
I couldn't see it there because I was out in the store.
After she had made this deed then she gave it to you
on the 9th and vou then carried it to ·vour wife and had it
acknowledged¥ ·
·
A. I did.

Q. N O\\r, 'vhy didn't she prepare a trust deed
page 89 ~ on the 9th, the same as she prepared the other deed
on the typewriter, if you wanted a trust deed on
that same day?
A. You "Till have to ask her.
Q. I am asking you 7
A. I don't kno,v, sir.
Q. Did you tell her mJything about a trust. deed?
A. Yes, I told ~Ir. Clarke; I didn't tell her, but I told Mr.
Clarke.
·
Q. Where did you get these notes from?
.A. vVhat sav?
Q. Where did you get thes(l notes from?
1\... Took them along with me.
Q4 'Vho filled them- out 1
A .. \Yhat say?
Q. 'Vho fil1ed them out1
A. I don't know 'vho filled them out. It is not my hand"rriting.
Q. 'Vho did you get to fix them up for you'
A. I didn't tak~ them do,\-n there filled up.
Q. Didn't you tell the jury you took them?
A. I took the blank notes down there.
Q. Do you mean to tell the jury these notes 'vere filled out
down there?
· A. Yes, sir.
The Court: T understood him to s·ay he carried the blank
notes not filled out.
The '\Vitness: Yes, sir. You see, 'vhoever filleil
page 90 ~ tlwse ·out this handwriting is not the same.
Bv ~f.r. Beverlev:
··Q. "\Vho filled' this out here?
A. That is what. I don't know.
Q. Did you see anybody about putting tl1is in there Y
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A. That is what I would like to know. Mr. Clarke asked
me who I ·would pnt in as trush~e and I told him George IIaw·.
Q. When did you decide on that? \Vho put George Haw's
name in there f
.A.• It was decided on when we 'vere talking along there.
Q. Why didn't she put it in there if you decided on George
Ha,v's name~
.Lt\.. I don't know why E:he didn't put it in there.
Q. \\'hen did yon r·ecaord this deed of t·ur.~t~~
A.. I sent it off in a day or two.
Q. Didn't you record ~it October 12th, 1922 f
A. I think so.
Q. ])o you know "~hen the Clarkes recorded the deed of
bargain and sale~
A.. I do not.
Q. Do you mean to say the deed. of bargain and sale was
recorded hefore the.~ deed of trust 'va.s recorded?
A. I don't know about that.
':I:he Court: liow could he tell about those things?
A. (Continued.) ~fr. Clarke told me }fr. Belvin had 'vrit. ten down there to know whether that deed "ras put
pa.ge 91 ~ on recaord at the court house. That is the reason
I know it had been sent down there.
Q. The deed of bargain ~aud sa.le wasn't put there until
N oYen1her J st and you pnt yours there on Octo her 12th.
...l\.. I don't know about tha.t, but just telling 'vha.t he told
1ne.

Q. Why 'vas $10,QOO put in there? Not a cent passed between you all, did if?
1\. Because he· usl{ed it to be put in.
Q. ~{r. Clarke asked thnt be put in 1
A. Yes, sir.
Q. You knew tbat "rasn 't right, didn't you?
.A. I a.sked :Mr. Ha,,r and he said it 'vas no objection to it,
said that didn't make any difference.
Q. yon ealled him up
the phone¥
A.. Yes, sir.
(~. Did you carry that deed of trust by there to see whether
it was .in proper form f
·
A.. No, sir ; I did not.
Q. You didn't do that?
A .. No, sir.
Q. What was that place 'vorth when you sold it?
A. I don't l~now. I don't know what it 'vas worth then and
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I don't know what it is 'vorth no''"· It depends on who
wanted to bny it. I gave $8,000 for it.
Q. You sold it for notes without taking a penny?
.l\.. Yes, sir; the only thing he paid me was
page 92 } $72.00.
Q. Wlu~n did he pay that?
A. "\Vhen he paid the taxes.
Q. You assumed he paid the taxes?
A. I heard something about it.
Q. Don't you kno·w you paid the taxes for 1922?
A. I didn't pay the next taxes.
Q. Didn't you pay the taxes for 1922 and the taxes were
paid for 1923 f
.A. He 'vas to pay the next taxes.
Q.. "\Vhat next taxes; 1922 or 1923?
A. He was to pay the taxes.
Q. vV'hich taxes?
A. I couldn't sav which taxes.
Q. Haven't you "got the receipt~s for the 1922 taxes?
A. I couldn't tell von until I looked at 111 v hook in the safe.
I will bring that up ·here.
.. ·
Q. Why was it, if this transaction took place on the 9th
and lOth of October, 'vhy 'vas it you didn't write this note
until October 24th to 1\{r. Belvin?
A.. All ·written the same time. This isn't the same ink.
Q. 1~ou say this was written all a.t tlw same time~
. A.. ~res, sir.
Q. I.. ook nl it. 'rhat is October 24th on there, isn't it 1
A. I don't know. They had right sma.rt time to do it.
Q. lsn 't that October 24th f
A. Yes, sir. I written them to come up here
page 93 ~ several times.
·
Q. Therefore that wasn't signed at the same
time? You were wrong about. that Y
A. Maybe. That piece of paper over at court cost me about
$1,000.

Q. You wrote thiR paper that cost you tl1e $1,000?
A. y·es, sir.
Q. Yon didn't \Vrite this· pa.per until Belvin kicked and
started to sue you?
A. No; it was nine months nfter that before he started to
sue me.
Q. But this started it?
A. I said nine months.
Q. After you sold this property, as you claim, to Joe Clarke
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then on October 24th you gave him this note to get rid of Belvin, didn't you?
A. Yes, the 2-ith.
.
Q. Belvin 'Youldn't get off unless he got some notice from
you~
·
.A. That 'vas eleven davs after the date.
Q. Belvin wouldn't get off unless he had something of
this sort, would he?
A. 'rhat is right, I guess.
Q. Therefore wl1ile selling tl1e place Belvin 'vouldn 't get
off and you sent hjm this notice Y
A. lfr. Clarke collected t.he money, you understand. I delivered it to Mr. Clarke to collect the money.
page 94 ~ Q. Didn't you have a. e.ontract with Belvin that
'vould have. oost you a great deal of money and
you wanted to get rid of tha.t contract 1
A. It 'vouldn 't have cost me anv more than it did.
Q. \Yasn 't thnt the very contract you ·were trying to get rid
of when vou sold to Clarke 1
A. No," sir.
Q. Then you breac.hed that contract and tha.t is the reason
you 'vere sued?
·A.. Yes, sir.
Q. Therefore you knew ~fr. 1\Hller, what you were doing
when you deeded this property to Cla.rke, didn't you f
.~;\.. Yes, sir.
Q. You knew where you were, 'vhat you were doing; you
were trying to get rid of ·a law suit Y
...li. No, sir. Ididn 't tl1ink that contract was good.
Q. Had you consulted any lawyer about it?
l\.. Yes, sir. ·
Q. Who did you consult'?
.
. A. The contract you a.re talking about?
· Q. Yes, a.t tl1e time of the sale.
A. No! sir; I didn't.
Q. Tl1ercfore .you carried that contract down to Mr. and
.~irs. Clarke to read, didn't yon?
A. '\\'hat sav?
Q. Therefor<' you carried that contract down
page 95 ~ to 1\fr. and Mrs. Clarke to read, didn't you~
.A. I sent the note over to Belvin.
Q. You carried that contract down for them to readY
A. Yes, sir.
·Q. And told them you wanted to get rid of Belvin 1
·A. No, sir.
Q. You told them that you had to get rid of Belvin Y
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A. No, sir; l1e wanted to get rid of Belvin, the kind of business they wanted to carry on there.
Note: At this point tht? court took a recess until 3 :30 o'clock

P.M., at which time the taking of testimony was resumed.
1\fr. Sutton: We would like to put on 1\Ir. Galleher at this
time so he can return to his business.
lfr. Beverley: ~'-111 right.

W. C. G~J\.T..~LEHER.,
a "Titness introduced in rebuttal in behalf of the plaintiff,
being first duly s\vorn, testified as follows:
J)IRECT 1~XAl\fiNATION.
Bv Mr. Sutton:
·.Q. Were you ever employed a.t the .A.meriean Trust Company?
A. Yes.
Q. Did you ever go down to Fair Oaks to see Mr. Joseph
Clarke for lv[r. Miller¥
pa.ge 96 ~ A. Yes; once.
Q. Ahout when "Tas that?
A. Sometime last fall. I don't reeall just the time it 'vas.
Q. You went at ~f.r. l\filler's suggestion?
A. Yes.
Q. What did you go down there to do?
A. I went down to see 1\t[r.--wha.t is his name?
Q. Mr. Clarke.
A. Y PS--about some notes that were past due in the American National Bank mid interest was past due on them.
Q. Did you go to collect them?
·
A. They were deposited for colleetion, I think.
Q. nid you go down there to collect them 1
A. I weut down to collect them.
Q. Did you sueeeed in coll<?cting them from 1\fr. Clarke f
A. No.
Q. Did yon see him in person f
A. I talked to him ; yes.
Q. ""\~That excuse did hP give you or did he give you any?
A . .Well he didn't give me any, as a matter of fac.t. He
said he wasn't in position to do anything. That is what
he said to n1e: '' 1 um .not in position to do a.nytbing no'v
and if Mr.l\fil1er wants to take anv ac.tion abont it he will have
to go ahElnd.''
·
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Q. He didn't give you any reason?
A. No, he did not.
page 97 ~
Q. A~1d you came away f
A. Yes; we talked about some other things and
I left.
CROS'S EXAlVIINATION.

By ~Jr. Gunn:
Q. At thnt time you were with the American Trust Company or the ...s\.merican National Bank~
A. American Trust Company.
Q. The notes were just dPposited there by :Niiller?
A. Dcposi ted with the Amerioau National Bank. rrhe
American ~,rust Company had nothing to do with it.
Q. Yon were with the American National Bank Y
.l\.. No; I went do,vn at the request of Mr. 1vliller.
Q. Your bank rlidn 't ha.ve anything to do with the notes Y
A. Tbe trust company didn't.
Q. Yon 'vere with the trust company and the trust company didn't have anytlaing to do with it; just as an accommodation to l\1r. l\1.iller you went down to see 'vhat you could
dof
A.. Yes.
Q. Did 1\fr. 1\filler go with you f
A. No, sir; lJy myself. I took my kid brother with me.
The Court: ''Tl1at did this 'vitness testify to?
Sutton: rrhat at the request o.f Mr. l\filler he went down
to see l\1r. Clarke and asked him for payment and he s·aicl
that he 'vasn 't in position to do anything about· them and
wouldn't pay them; so he <>ame away.
~fr.

page 98

~

Q. That was in 1924?
A. Yes ; last fall sometime.

V\Titness stood aside.

J. H. :MILLER,
resuming the stand, testified as follows:
CROSS EXA~IINA.TlON (Continued).
By J\fr. Beverley:
Q. J!ere before lunch you first said you didn't know 'vho
prP-parecl that deed and then you said you remembered ~1rs.
Clarke prepared that deed.
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A. No; I said I didu 't kno·w what day it "ras signed, what
day that deed 'vas made; whatever date it is.
Q. Didn't you say you went into the other room, that you
didn't actually see her writing it on the typewriter, but went
in the other room?
A. I didn't kno,,r about the deed beforehand; I didn't see
her do it.
Q. If is dated here on October 9th, 1922.
A. I understand.
Q. And your signature is ackno,vledged by Mr. L. C. Connor, the notary public, on Oc.tober lOth, 1922.
. A. I say it may have been written on the 9th. I
page 99 ~ never got it until the lOth, the day 've 'vent down
there.
Q. Didn't she have all of your papers to prepare this deed
by? Did anybody else ha.ve a description of that property~
A. I think they had ·that down there. Nobody else had
them. They had them all there.
Q. Didn't she prepare the deed and didn't you take it so
you could sign it and also your wife?
A. Yes, sir.
Q. She prepared the deed and gave it to you Y
A. Yes, sir.
.
Q. "\Vhy did you say you didn't lrno,,r~·
.A. I said I didn't know-I didn't know what dav I ·Si!!lled
it. 'fhis date, 1.he 9lh, may have been given and I ~might not
have gone down until the lOth. I couldn't be straight about
that because the man that "rent with me had better judgment than I. T"ro men went 'vith me.
Q. Who 'vent with you?
1\.. 1\{r. Pusey and the other gentleman.
Q. Who carried them down there?
.A. I didn't have no car; I had an interest in his car and
hn took me' down there; went down a. couple of times to do some
collecting with me.
Q. Did 1H~ go 'vith you both times?
A. All three times.
Q. Was he with you when the conversation happened?
.A. Yes 1 'vhen tl1is here happeneq.
page 100 ~ Q. Tl1en the deed was written one day and you
carried it home, back to Richmond, and ca.rried it
back the next day executed, didn't you?
A. I couldn't ~ay positive a.bout that because 've mig·ht not
hR~i"'e taken it hack until the lOth.
Q. Is this the only time you have ever executed a deed for
that property?
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.A. No, ~ir.
Q. What other deed did yon exeeute?
.l\. I executed a deed to ~{r. Leonard Lane.

1\fr. Beverley: I would like to have that deed produced
here.
Note: \Vitness produces deed.
1\fr. Sutton: Is that an unexecuted paper?
:Mr. Beverley: It bas bern executed, but the signatures
have been cut off. Executed on January 22nd, 1922.
Mr. Haw: So that antedated this transaction? ·
Mr. Beverley : Yes. ~Irs. Clarke testified he had already
procured_ a bogus deed and I just wanted to prove it.

Q. You just got this out of your pocl{et f
A. Yes, sir.
Q. Did you anrl your wife execute this deed f
. .~. Yes, sir.
·
Q~ You and your wife executed this deed m-ade
page 101 ~ on the 23rd day_ of ,January, 1922, between ,J. II.
~Hiler and Bertha 1\filler, his wife, of the City
of Ricl1mond, State of Virginin, parties of the first part, and
Leonard J. Lane, party of the second part; that deed is worded exactly the same. same description, the ·only difference
is that .) oe Clarke and Mrs. Clarke are in the other deed, isn't

itY

A. That is right.
Q. The cousidera tion is $8,000 in this deed 7
A. YeA, sir.
Q. No·w, that deed was executed, ·wasn't itf
A. Yes, sir, but it fell through.
· Q. Did you hav0 any contract with Mr. Lane to sell this
property?
A.. Yes, sir; he ",.aR going to sell this property to the 1\fason~ to build a home and I was figuring on it for that pur_
pose.
Q. You sent ~fr. Lane down to telJ Mr. Belvin you ha.d sold
tho property to him and you w·anted him to get off!
A. No, sir.
Q. Didn't you send :1\fr. Lane down there f
.A-. No, sir.
Q. Yon dicln 't F:('nd him at nll 7
...'1.~ No, sir; I sent him down, but not for .that purpose.
Q. What did you send him down for?
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A. He ·went down to buy ~{r. Belvin off; ofpage 102 ~ fered ~~50.00 for him to get off the place.
Q. You sent l1im down after this deed ·was made
out to Leonard ,J. Lane to buy ~fr. Belvin off the place?
A. That was before, you understand, that deed fell through.
Q. But you sent Leonard Lane do\\rn there to buy Belvin
off1
A. Yes, sir.
Q. For $250.00?
A. Yes, sir.
Q. You sent I.Joonard Lane down there to see Belvin to
buy him off for $250.00, didn't you f
A. Yes, sir.
Q. vVhen was that, nowf
...J\.. Ob, I couldn't tell you when that 'vas. Tha.t was sometime before I sold to Joe Clarke.
Q. .A. uyhow between Jan nary, 1922, and October lOth, 1922!
A. Yes, sir.
Q. You had already executed this deed to Leonard J. Lane f
A. If he could get the ::MasorJic Lodge to take hold of it.
Q. "\Vasu 't also the agreement provided you got Belvin off
the place?
A. No.
·Q. 'Vho was to pay Belvin the $250.00 you wanted to get
him off with 1
A.. Stipposed to come out of my pocket, but tl1ere 'vas ·nothing about that in this deed that was to go to the ~fasonic
Home, nothing said about that.
page 103" ~ Q. "\Vhy were you so anxious to get Belvi.n off
if vou had a contractA. Let me tell you why. B~ause he went off of it -and
didn't 'vork my place: went across the river and didn't "rork
n1y place.
Q. Yon could hnve gotten him out if he had breac.hed the
eontrac.f". Did you try to get him out?
A. Yes, I tried all I knew how by offering him various
amounts.
.
Q. flow many mnounts did you offer him¥
A. I had a contract for $250.00 'vith 'Vebh Sydnor for five
yen.rs for hunting privileges, and him and his boys killed tho
game and ~{r. Sydnor threw the contract up.
Q. You sent Leonard Lane do"\\rn to bargain 'vith Belvin,
to buv him off for $250.001
A. ·Yes, sir.
Q. When Clarl{(~ bought the plnce wha.t did you offer him ·y
. A.. Clarke offered to clear him off himself.
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Q. Yon knew there 'vas going to be trouble getting him
off"!

A. No, not necessarily.
(~. Why did you cut the signatures off this deed Y
A. Because 1\ir. Lane a~ked me to.
Q. \Vhen did he ask you?
.A. After the place wa,s sold to :Nir. Clarke.
Q. \Vhy did he object~
.A. I don't know, sir.
page 104 ~ Q. It wa.sn't his deed, was it?
.A... No, sir. He asked me to and I did.
Q. I11 the suit in South Richmond nothing was said about
this deed, "?as jt 7
.A. I don't know. The gentleman is here that represented
n1e there. 1 haven't anything to hide.
Q. This deed "rasn 't introduced o-v-er there; this bogus
deed, as you call it 1
.A.• J don't know whether it was or not. It was in my papers.
(~. vYasn 't the object of this bogus deed to give Leonard
Lane authority to go do~ru there and to get Mr. Belvin off that
place~ vVasn't that the object of this deed~
A. No, sir. 'rhe object was to get the 1\ifa.sons to take hold
of this for a home for aged people.
Q. \Vas any consideration passed in this deed whatever,
thi& $8,000 1
.A. No, sir.
Q. l>idn 't you just teRtify here a few· minutes ago you were
going to put in $1,000 and sell it for $7,000 instead of $8,000~?
.A. Yes, I did. \Ynen yon count up the cost you 'viii find it
cost near $9,000.
·
Q. Can you explain to this jury if you 'vere going to deed
that place to the 1\fasonic Home, to the home for Old }.fasonic
people, why you made ,a deed out to Leonard J.
page 105 ~ Lane for $8,000?
A. Yes, sir.
Q. Explain it to them.
.A.. Recause if thev didn't l1ave confidence in me to think
I would do it or didn't beEeve I would do it.
Q. Did Leonard Lane have anything to do with the 1\fa.sonic organization?
A. Yes, sir; him and l\fr. J. 0. Phillips both.
Q. In 'vha t ea paei ty did they represent them¥
A. They just thought they could g-et them to take care of
it and put it up.
Q. In other words, they didn't have confidence in you Y
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A. I 8nppose not. I inade the deed.
Q. Didn't you tell Mr. Lane the reason you wanted to put
it in his name wa.s that your wife was suing you for a divorce
and you wanted to give him this bogus deed and if anything
<.aame· up it would prove you sold it to him?
A. No, sir.
Q. You deny that?
A. Yes, f-ir.
Q. Wasn't your 'vife at this time or shortly afterwards
suing you for a divorce f
A. She 'vas.

Mr. Sutton: 1\·[r. Beverley has.gone .into a collateral matter
which was not brought out by us and I ask that it be ruled
out.
The Court: It looks·Iike to me everything that
page 106 ~ goes to prove any fraud in this case ought to come
out. I overrule the objection.
J\fr. Sutton : Exception.

Q. vVha.t is the date of your divorce?
. .~. Indeed, I couldn't tell you.
Q. About when Y
The Court: I am not -going into all that. Objection sustained.
N ot.e: "\Vitness sta11ds aside temporarily in. order to examine Mr. Welsh.

JOHN B. WELSH,
a witness introduced· in rebuttal in bel1alf of the plaintiff, being first duly ~'vorn, testified as follows:
DIRECT EXAl\fiNATION.

By Mr. Haw:
Q. ]\t[r. \Velsh, did yon represent

~fr. l\1:iller in the Belvin
suit over in South Richmond?
J\. 1res, sir.
~
Q. Was :h1r. Clarke a witness in that caseY
A. Yes, sir.
Q. Did Mr. Clarke ever make any statement to you at any
time regarding this sale behveen Mr. Miller and
page 107 ~ himself 1
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~1r. Beverley: I object to tha.t. They have laid no foun·
dation whatever to rebut 1\'Ir. Clarke.
Mr. Haw: I am not trying to rebut Mr. Clarke. We are
defendants as far as this plea is concerned.

Bv the Court :
"'Q. What is your re1'ltionship to this caseY
A. I represented 1\fr. Miller in the suit of ~fr. Belvin relative to the rutting of some cord wood on the particular land.
Q. .A.nd you had some conversation 'vith ].fr. Clarke!
A. Mr. Clarke was a 'vitness for J\Ir. ~tiller.
~rhe Court: Objection overruled.
Mr. Beverley: Exception.

By the Court:
Q. This is a conYersation you had with Clarke 1
A. Yes.
(~. It 'va.sn 't any confidential communication Y
A. No, indeed.
By Mr. Beverley:
Q. As I nnderstand it, he was a witness for your client 1
A. Yes.
Mr. Haw: I 'vould like the Court to examine ].fr. Welsh as
long as he is a lawyer in the ease.
The Court: I can see no objection to it.
A. The onh.. connection I had with the matter was that J\IIr.
Belvin leased this tract of land down in New Kent
page 108 ~·county and while he was a tenant ::h{r. ].filler sold
the property to Mr. Clarke. "\V e summoned 1\{r.
Clarke as a witness. He testified he bought the property, what
he paid for it, and ho'v he settled for it, and I diseussed that
matter witl1 hiln before I put him on the ·stand as a ·witness.
By the Court:
Q. "\Vhat did he sa.y1
A .. He said he bon~ht the property and if was his property
and testified during his examinaHon t.hat he cut some lumber
on it and introduced a writing, which I think you have here,
which Mr. ~filler gave him to present to Mr. Belvin to pay
him the proceeds of th(3 crops sold or any cash due 1\fr. }.filler
at the time of the Rale, which paper w·as file¢! as an exhibit
in the suit in IInstingR Court, Part II, and withdrawn for
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use in this suit. .At no time did Mr.# Clarke, either in private
conversation before o1· after his testimony or while on the
stand, intimate in any 'vay, shape or form that he wasn't the
real owner of the land. He ·was regarded as such as f.ar as
we knew.

CROSS

EXA.M~INATION.

:ay lfr. Gunn:

.
Q. 1\'fr. Welsh, you 'vere representing 1\'fr. Belvin suing Mr.
- liiller?
A. No, I "Tas representing Mr. :Miller.
Q. ~fr. Beazley wa.s representing Mr. Belvin Y
page 109 ~ A. Yes, sir.
Q. Had you ~ver tried for Mr. Miller to get Mr.
Re lvin off the place Y
A. No, sir.
Q. Had he ever consulted you about it~
A. No, sir; I had no connection with it until the suit was
filed.
Q. The suit was about a breac.h of contract?
A. Breacl1 of contract for not cutting some cord wood.
Q. "'\Vho had to cut it 1
A. Belvin was to cut it and 1\fr. Miller was to furnish some
machinerv.
Q. .~riel c1irln ~t do itT
Sutton: rrhnt is an eollntern1 nuttter.
rrhe Court: I think you have a perfect right to cross examine anrl bring out under what rircumstances he made this
admission, how it came about, how this admission was made.
~1-r.

By the Court:
Q. I understood you to say that he admitted or rather did
not dony or ratl1er said he owned the property, as I understood you to F\ay ¥
A. Yes, sir.
Q. He said he bought tl1e property?
A. Yes, sir.
page 110

~

The Court: I think anything you wa-nt to ask
relative to that is proper.

Bv Mr. Gnnn:
· Q.. ~{r. Clarke te:stified in a snit in whicJ1 Belvin, who was
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then tenant on this farm: w·as suing 1\tir. 1\'[iller, who was the
owner of the far1n. Is that right?
A. He was tenant at one time.
Q. And the owner and tenant came to a falling out about
the contract?

lt. Yes, ~ir.
Q. Was that a separate contract?
A No, that was embraced in the lease.
Q. The tenant, J\Ir. Belvin, was to get or cut certain wood
there and l\1:r. 1\tliller, the owner of the property, was to do
certain things, to pay money or buy teams or something like
that. Is that true?
....t.\.. Some he did and some he didn't.
Q. Belvin sued him and got a verdict of $700.00?
A. He sued for $2,000 and got $700.00.
Q. And it was .in tha.t suit that Mr. Clarke testified Y
A. Yes, sir.
Q. Do you remember exactly the words Mr. Clarke used,
whether or not he had title to the property, whether he had
a deed to the property conveying the property to him for
$10,000?
A. I wouldll't attempt to give his exact language, hut I know
·
positiYely he said on direct examination and on
page 111 ~ cross examination that he bQJ.lght the property
and he had set
for it, had a deed for if; in
posses~ion of it, lw cut lumber from-it and exercised rights
of ownership. ~rhat "rasn 't questioned in any way, shape or
form during the proceeding.
Q. Yon didn't go into the details of the transaction between
Miller nud Clarke T
A. No.
RlU-DIR.ECT

EXA~fiNATION.

I1y Mr. flaw:

Q. This coutra~t which !:fr. Gunn has referred to· was a
contract antedating the transaction in which Clarke got the
property?
_
A. y·es, sometime prior to that ..

By the Co1.1rt:
Q. Was suit brought after the date of the deed of sale
from l\iiller to Clarke 1
A. Yes, sometime after that, sometime after the property
was deeded to 1\fr. Clarke, probably six or twelve months
after.
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Q_. "\"Vas Clarke's deed brought before that jury over there
in any way, shape or form~
A. I think it was; I am not certain. I know it was referred
to several times, hut I don't know "rhetber it was ach1ally
c~xhibited. I think it was.
page 112 } Q. State to the jnry 'vhy this thing was bro11ght
11}). vVhy did Clarke testify this 'vas his property? Tell the jury what led up to that.
lie was a witness to introduce that writing about certain products raisr.d on the place. It seems as if M.r. B~lvin
'had agreed to farm tl1e land ancl didn't do so, aceording to
};fr. !filler's statement.
Q. '\\7J1at difference did it make over th~re who owned the
property? \\7 hy was that brought out~
.A. lVlr. Belvin had a lease-I tbinl< it ·was for two years-·
and that lease was terminated in the' event the property was
sold and I think tl1e lease was made in about October of ono
year or N oYem ber and the property was sold abo tit a year
later. Belvin, l think, occupied the place about one year.

A:

Witness stood aside.

J. H. ~IIJ~I~ER.
resuming the 'vitness stand, testified as follows:
CR.OSR RXAMINATION (Continued).

Bv

J\fr. neverlev:
•Q. I believe (asked you the dnte your wife obtained a divorce from you.
~{r.

Sutton:

page 113 }

Obj~ction.

The Court: Objection overruled.
~~r. Sutton : Exeeption. ·

A. "\~That was that?
Q. What date did your wife obtain a divorce from you?
.r.\.. Now I cot1ldn 't really say to save my life.
Q. Was it prior to October 9th, 1~22¥
A. I couldn't tell you to save my life.
Q. You testified. on direct examination: ''My wife had
divorced me thh·tv davs before this trausa.c.tion."
A. I Ray something ·like thirty days; maybe a fe'v days
later or a few days earlier.
Q. "\~Thich is true; what you s·aid first or just now?
A. """nat a bout ¥
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Q~ Before this deed was made had your wife divorced you!
A. Before which deed was made?
Q.. The deed of bargain and sale.
A. Yes, she divorced me; not me her.
Q. N o,v, on .January 23rd, 1922, had she divorced you then 1
A. No, sir.
Q. vVllen wns it she divorced you; about 'vhen?
A. About thirty days before that deed was made.
Q. Therefore, that would be about September lst, 1922f
A. Something like that, just as nea.r as I can ten you.
Q. Didn't you telll\fr. Leonard T.Jane the reason you wanted
the property put h1 his name "ras to get rid of Belvin and also
you might ha.ve sOine trouble with your wife and have to· give
her alimonvf
page 114 ~ A. I don't kno·w. It wasn't put in for that
purpose. ·
QM I>idn 't you tell him that f
A. I don't thilik I did.
Q. Didn't you'
A. No, not to my knowing.
Q. Didn't you have that object. in mind 1
A. No, sir, that ·wasn :t in my mind. I would like to give
it to tl1e Masonic Lodge rather tha.n see it go the way it has.
Q. You would rather for your 1\iasonic Lodge to have it
thnn ypur wife?
.A. No, sir, I wouldn't say that.
Q. vVhat do yon say?
A. I said tJ1an what. has been spent afterwards.
Q. What do yon mea.n Y ·
A. The very way it cost me $1,100. If I had given it all
to them I would have been better off.
Q. It doesn't make any difference what you do with your
monevY
A. "Not a dog-gone bit. T don't cling to it like- some people.
Q. You own that farm now·, don't you?
A. Yes, sir.
Q. It is "rorth just as mucl1 money now as when you sold
it to J·oe Clarke Y .
A. I don't l\now whether it is or not.
Q. It cost. you $8,000?
A. Yes, sir.
Q. -~nd now you have got it back?
]>age 115 ~ A .. Just make a little calculation. Take your
penciL Y nu are good at figuring. Put it down
there it coet me $8,000. Now the house cost $750.00, paid
$250.00 for the club room. N o'v I done some work on that lit-
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tic patcii that was rented out, rented one year for $250.00.
Now see what that co1nes to.
Q. That club house. is still there7
A. It wasn't moved off last vear.
Q. All the lumber that wa.s mit there went back Y
A. Yes, sir.
Q. Didn't you ask Mr. Belvin to dam up the pond and make
a fish pond and w·hen he came to you for the money you
'vouldn 't let him have it?
A. No, sir, that didn't happen.
Q. These other things all happened, didn't they?
A. Well, no. 1vf nyhe some did and maybe some didn't.
Q. "\Vhen you went down th.ere where was this contrac~
made; in thn store room or where?
A. Around in 1nv house on 18th Street.
Q. I am talking about down at ~,air Oaks now.
A. "'\Vell, I don't know. If that thing 'vas 'vritten on the
9th and we 've11t down on the lOth and brought it back I don't
know where that was done. We brought it up here on the
lOth. I don't know where it was done.
Q. I am just asking )~On w·herc you ''rere in the house.
.
A. 1'Ir. Clarke's house in the little room bepage 116 ~ tween the storeQ. Exactly as these "ritnesses haYe stated?
.A.• Yes.
Q. These other witnesses were there!
...t\.. Some of them 'vas and some wasn't. I don't know who
was there. They generally have a cro,vd a.round the store.
The other gentleman that was there to take the aclmowledg1nent maybe 11e can tell you better than I could.
Q. Did you eYer go to see J\IIr. Clarke or }Irs. Clarke and
make any demands on them for the payment of these notes?
it. I did.
Q. vVhen?
~~.. Three times.
Q. When?
.A. Between the time they came due and the time the place
was sold.
Q. "\Vl1ereahouts?
A. Right at the store:- the only place they liYed at.
Q. "'\Vho did yon see there?
.A. I sa\v ~fr. Clarke once sitting out under a tree near a
telegraph pole situated there, taking things very easy, very
comfortable.
Q. V\'hat did you a.gk him f
A. 1 askE.d him whether he had any money, told him I
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would like to have some. He s·aid he didn't have any now, but
would have some after a little while.
Q. Now~ us I understand, you borrowed $1,000
page 117 ~ from the bank and put these in as collateral. That
is all you put up!
A. I put them up. 'vhcn they first came due, the interest
uotes, two interest notes came due. You only have two notes
here today, but there were four notes given, you only have
two notes here today.
Q. 1:ou are talking to your lawyers now, aren't you Y
·.A... No, sir; I am talking to you.
(~. You don't mean I put up these two notes 1 I don't mind
taking these two notes now; you say you don't care about
them .
.A. Oh, yes, I do care something about them. I am t·alking
about the hvo interest notes.
Q. I guess they were the ones recorded down in New J{ent
for credit, 'vcren't they!
A. I don :t know. You can ask my lawyer. I didn't attend to that.
~1:1.'. Beverlev: I would like for this Leonard Lane deed to
be filed as an ·exhibit.

Note: Filed and marked Exhibit

"X."

'\Vitness stood aside.

,J. J. LEONARD,
a witness introduced in rebuttal in behalf of the plaintiff,
being first duly sworn, testified a.s follows:
page 118 ~

DIRECT EXA. MINATION.

By 1\'Ir. Haw:
Q. Where do you liveT
A. I live at Dispatch.
Q. In New l(ent County?
A. 'Yes.
Q. How far do you live from the Bottom's Bridge farm
tha.t 1\ir. ~'filler used to own?
A I-Ialf a mile.
Q. Have you ever for anyone since 1922 manufactured a.ny
lumber on that placeT
A. Yes.
Q. Are you in the saw mill business?
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A. Yes.
Q. You run a sa'v mill and cut lumber7
A. 8aw mill and planing mill.
Q. Did you place a mill on that place?
A. On my farm.
Q. Your mill 'vas on your farm f
A. Yes.
Q. Is tha.t the adjoining place 7
A. Yes.
Q. Did you buy the timber on it f
A. No, sir; I simply did the sa.wing.
Q. For whom did you do the sawing7
A. I done some sawing for Mr. ::Miller several
page 119 } years ago and I done some for Mr. Clarke.
Q. ']~here is a deed introduced here from Mr.
l\filler to Mr. Clarke in October, 1922. Did you do any sa,ving on that plaee for 1\:f.r. Clarke about 1.922; if so, about
when?
A. I didn't henr you.
Q. I say there is a deed introduced here showing Mr. Miller
made a deed to lvtr~ Clarke in October, 1922.
. A. I heard of it.
·
.
Q. vVas it after that time that you did some sawing for
l\fr. Clarke?
A. Yes, sir.
Q. I-Io·w many thousand feet of lumber did you sa.w for
lVIr. Clarke?
A. 22,000 all told.
Q. Wha.t did you do with it' Did you deliver it to him
or what"f
A. l\Ir. Clarke took it away from the mill.
Q. He carried it from the mill?
A. Yes, sir.
Q. Where did he haul it to f
A. That I couldn't tell von.
Q. Do you know what
did with any of it?
A. Sold some of it and I think he used some of it himself.
Q. Whereabouts? At Fair Oaks?
A. I couldn 't sa.v.
Q. l)icl he use it on the ].\filler place or use it
page 120 ~ for his own purposes a"ray from there Y
A.. He used it awa-v from there.
Q. So he sold some of it and ~some of it he· used himself
at some other place?
A. To the best of my knowledge.

he

88

Supreme Court of Appeals of Virginia.

Q. Did anybody else cut any lumber or "rood on that place
after vou cut the lumber?
· A. No,.not that I know of.
Q. Did ~Ir. Clarke have any ~ord wood or pulp wood cut?
A. I think some pulp wood.
Q. About ho'v many cords Y
.l\. I am not posithre as to that.
Q. Jfave you been over the place f
A. Yes, sir.
Q. About ho'v n1any acl'es were cut f
A. About four acres and a half.
Q. How long have you been in the lumber business T
A. About sixteen years here.
Q.. 1-Io'v long before you got here'
A.. I have been in it the last sixtv vears all told.
Q. From your experience in the last sixty years in estimating lumber and timber did you form any estimate as to
how many cords of wood were cut from that four acresf
A. W eil tl1at is pretty hard to say. Some acreage will
yield a pretty big pile and others uot so much.
.
Q. I mean tl1at particular iour acres you sa,v.
page_ 121 ~ A. T can estimate it no,v.
Q. Just give an estimate from your experience
aud knowledge and the fact that you have seen it.
A. I think five oa.rloads.
Q. How many cords to a car 7
A. Ten.
Q. What are you speaking of; pulp woodY
A. Yes.
Q. About ten carloads of thnt f
A. No, not ten carloads of that; five cars.
Q. Were any ties cnt f-rom there¥
A. Yes, sir; 1.02 ties cut of wl1ich 2 were culls out of the
lot.
Q. Were they cedar ties?
A.- Yes.
Q; Did you see them T
A. Yes.
Q. "What was the value of that 22,000 feet of lumber you
cut?
A. Well, bow do you want me to put that?
Q. Tell me the value of it as manufactured lumber?
A. I will give you what it cost, what we 'vould pa:y. For
the farming lumber · and shelYing, $25.00 a thousand, and
there was 17,000 fe(lt of that, a.nd 5,000 feet of weatherboarding that sold at $45.00.
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Q. 17,000 at what? .
'
.
A. The framing and shelving?
page 122 J Q. At what priceY
A. At $25.00.
Q. What does tJ1at figure out?
A. $425.00.
Q. Now, what were_ tl1ose ties ,.Y.orth ~
A. I don't .know. Ties were right low at that time. I
don't krio"r exactly.
Q. As much as $1.00 Y
~. :hfaybe about 65c.
Q. How about the 5,000 feet of w~~ther boarding?
A. That is "'North $45.00. .That would be $225.00.
Q. So that is a totai of whatY
.A. There is a cost to tl1at you have to consider.
Q. That was. the selling price of it?
A. In other words, about $6.00. TI~ey paid $6.00 a thousand for. logs in the trees and then there was a cutting of the
logs, cost of the cutting of the logs and the hauling, which
averaged about tbe same and made it .$12.00 a thousand,
you see, the logs being worth that much in the tree and then.
the cutting and the hauling to the mill another $6.00 would
Ptake it $12.00 and I got $().00 a thousand for the sawing;
that made it $18.00.
,
.
Q.. The stumpage price was about $6.00 a thousand~
A. Yes.
Q. Bay ~2,000 feet worth abOut $6.00 a thousand on the
stumpY
·
.A. Yes, sir.
.
page 123 ~ Q. No~, ~Ir. Leonard, what was that cord woo4
. ~nO cords of pulp wood-w·hat was that wortl1
as pulp wood?
. .
A. That is pretty l1ard. telling bem1:use it was at the most
strenuous .tLllle, lowest price for cord wood .
. Q. What were they getting· on the stump at that time for
pulp 'vood 1
.
.
...~. I don't know---:H is np $1.50 ~r $2.00 a cord-,vhat it
was .then and they are paying $2.50 n~w. You can average it
by. that. ~Phat is as near as I can give it to you.
Q. How. muc;h?
A. $2.50 stump!lge.
Q. 'Vha.t are they paying for cutting?
.l\. Been paying $2.25, ht~t you can't get anybody to cut it
now. They want $ROO. now.
Q. 'Vafl it worth $2.50 a cord mi the stump 1
A. Yes, sir.

-
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Q. Yon say you did the sa wing for Joe ·Clarke and Joe
Clarke had the pulp '~/ood cut on the place1
A. Either ~{r. Clarke or l\{r. Millheiser, I don't lmow·
which.
Q. l\{r. ~Iillhiser 'vas his tenant, wasn't he t
.A.. I don't know what l1e was.
Q. He WRS living on the place 1
A. Yes; he cut the timber and delivered it to our mill.

CROSS F1XAlVIINATION.
pnge 124 ~ By J\{r. Gunn :
.
Q. You don't know whether that pulp wood
came fro~ the laps or not, do you?
A. A. ll I can ans,ver that is in a round about way that1here
aren't many lnps~ no'v much pulp wood in laps.
Q. But they use laps, don't they, for pulp 'vood?
A. When they are saw logs.
Q. These were saw logs'
A. Yes, but when you are buying pulp wood that doesn't
include the laps.
Q. I don't understand you.
A. It is easily enough understood because they don't ·allow laps. You go to a man that owns timber landQ. I think we can get out of it this 'vay: You won't deny
that they didn't use the laps for pulp 'vood?
A. No, I don't know.
Q. You figure it w·ould eost $18.00 a thousand to get that
lumber, everything paid forf ·
A. Y:es, sir.
Q. That doosn 't include the cost of ~1auling from your mill
or loading on cars?
A. No, sir.
Q. You can safely add about $2.00 a. thousand for hauling,
can't you?
A. Yes, if not more if brought to the siding.
Q. That is $20.00 a thousand and you say it sells for $25.00
a thousand?
page 125 ~ A. Yes, sir.
Q. So at the least there was only a profit of
$5.00 on the 17,000 feet which is $85.00 that he would have
made on tl1at~ Is that correct~
A. Yes, sir.
Q. A.nd about the same on the other-on the same average
on the pulp wood?
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A. The pnlp ·wood is handled from the original cutter in

a different way.

Q. I just "rant a fair average of what this so-called p·rofit
is; only $85.00 on 17,000 feet. It would hardly be more than
$85.00 on the balance of this stuff, would it Y
A. You arc somewhere near right.
Q. That is $170.00 for the whole thing?
nfr. Ha'v: He testified $6.00 on the stump it is worth an4
$2.50 a cord on the stump.

Q. Do you know whether any of that lumber was used for
chicken houses, etc.'
A. No, sir; I don't kno,v.
Witness stood aside.
pa.ge 126 ~

S. A. PUSEY,

a witness introduc{~d in rebuttal in behalf of the
plaintiff, being first duly sworn, te.stified as follows:

DIRECT EX...L\..:~fiNATION.
By Mr. Sutton:
Q. 1\tfr. Pusey, do you kno'v Mr. 1\Iiller?
A. Yes, sir.
Q. Do yon know ~Ir. Clarke sitting over there by you'
A. Yes, sir.
By the Court:
Q. Where do you live?
A. 710 North 24th Street.
By }Ir. Sutton:
Q. Did you ever go down to Fair Oaks to see h1:r. Clarke?
A.. Yes, sir.
Q. What 'vas your object in going down there?
A. I "rent down there to take 1\tir. Miller to sign the papers
or get the papers signed. ·
Q. You were down there when they "rere signed f
. A. Yes, sir; and to get the notary public, Mr. Reed, from
Highland S'prings.
Q. "ras anything said by 1\tir. Miller or Mr. Clarke that
this wa.s a bogus transaction f
.l\.. No, sir.
page 127 ~ Q. You were present and would have heard
it?
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. A. Yes, sir.
. .
.
.
..
Q. D~d you go back at any time with Mr. Miller to try to
collect the 1iotes Y
.
A. On two occasions I 'vent back with ~I:r. Miller.
Q. Did he see ~{r. Clarke on those occasions!
A. Yes, sir; he did.
..
.
Q. Did Mr. Clarke pay the notes!
.
.
.
A. He said he couldn't pay them right then at the time,
~idn't haYe the money top~y the notes with ~t the t~~' but
he was expecting to get some money from. some property _h~
had sold shortly nud "rhen he got tl1at money he would make
a ~ubst~ntial payment.~
. ·
.
Q. You heard I\fr. Clarke tell ~!r. :MIHer that Y
A. That he would look after it and make a paymen't as ~oon
as he colleeted some money for some property he had sold at
Windsor Shudes or Windsor I-Ieights, some place.

1

CR.OSS EXAMINATION.

By Mr. _Beverley:

.
Q. You work for Mr. Miller, don't you Y
.,fl.. No, sir. I have worked for him.
Q. Who do you work for?
A. The Credit Adjusting Association, Lyric· Building..
Q. When was the last time you wo:rked for Mr. ~Iillerf.
A. lt has been quite a while since I worked fo1~
page 128 ~ Mr. ].tfiHer. reg11larly; I guess two or three years.
.
Q. Were you working for him a~ t~is time~ .
. A. Not regularly: no, s~r. I helped Mr. ~filler out. 1 never
'vorked for him regularly.
Q. Are you any. relation to him!
A. None whatever.
Q. You were 'vorking for him at this time f
_.
. . A.. I hired him mv cnr to drive down there on these occasions, bu:t i wae:n 't working for him.
Q. ·How many times did you_ go there?
A.· Three times that I remember. .
Q. I am tnlldng about wh€ln the deeds were signed.. ·You
said you went down with Mr. Miller. to g~t some notes signed.
Is that the :first time yon.went with him? . _
A. That "ras the first time I 'vent with him, I think.
Q. Did you go with him !lnY time Bhortly ~fter that~
.
A. I went with him several times, not 1ight the next day
or two; I went with him after that.
Q. Rut not the next day or twof
A. I don't think I did; C'oulcln 't say positive.·
!
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Q. Did you see this deed of bargain and sale Mr. Miller
and his wife signed?
A.. Yes, sir.
Q. Did Mr. 1\filler have that the day you carried him down
there?
A. Yes, sir.
page 129 ~ Q. Had it already written before he went down?
A. T won't say it was this same one, but had
one.
.
Q. Had a deed already written and signed· up?
A. He had it written out.
Q. Did:h 't he cv,rry a blank copy of a deed of trust that
had to be written in, some things to be written in Y
A. The first time?
Q. Yes, the time you went down with the notes. Didn't he
also have this blank deed of trust "Tith him and get Mrs.
Clttrke to fill it in 1
.A. Yes, sir.
Q. He carried this blank deed of trust do"TU there with
him?
A. He had the deed with him when he 'vent down.
Q. This blank deed of trust t
A. Yes, sir.
Q. And also l1ad this de~d ·with him and that was already
aclrnowledged and signed 1
A. I won't say he had this particular deed. It seems to
1ne like I remember his having a deed, but I won't say that
particular one.
Q. Where were these deeds signed~
A. In ~fr. Clarke's home, in the store.
Q. In· the store?
A. Yes, sir.
Q. In the store proper?
A. Yes, sir; wasn't right in the store there;
page 130 ~ right nea.r tl1e counter; it is a little partition and
doorway lJetween the store and his dining room
and we were in the dining room.
Q. Were you in the dining room?
A. I 'vas just at the door.
Q. W ereu 't you in the store? Yon 'veren 't in the dining
room at all f. ·The door was between you and tl1e room, wasn't
it?
A. The door was hehveen me and the room, but the door
wns·n 't closed.
Q. You were in the store. ~PJwr(• were right many people
there?

~upreme
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A. No, sir; not at the time.
q. How many people there f
A. I remember having talked to a young lady there; I
think Mrs. Clarke's daughter.
Q. You were talking to her daughter at the time this went
on~

No, sir ; I "rasn 't..
Did you ever go in the dining room 1
Yes, sir.
When¥
At that time.
Ho'v long d!d you stay in there?
A .. Just a few minutes.
Q. What did you go in there for'
A. I went in to speak to 1\ir. :Miller a.t the time.
(~. Did you heal~ any conversation between them there at
A.
Q.
A.
Q.
A.
Q.

Mil?

page 131}

A .. Yes, sir.
Q. \Vhat did you hear?
A. I heard :l\fr. Reed ask 1\ir. Clarke to sign

it there.
Q. That was 'vhen they ha.d the notary there to sign this
deed of trust. Yon went up to get 1\-fr. R-eed, didn't you'
A. Yes, I got ~lr. Reed.
(~. You 'vent np to Jiighland Springs and brought Mr.
Reed down there, didn't you?
A. Yes, sir.
Q. That \vas for this deed, wasn't it?
A. At the time I got ~fr. Reed, yes, sir.
Q. Did you go up to get 1\{r. Reed to come down there T
A. I got him myself.
Q. l\fr. Reed came down to Fair Oaks?
· A. Yes, sir.
Q. Did you see ~Ir. and Mrs. Clarke sign this deed of trust?
A. _t\.t that time, yE's~ sir.
Q. Did yon hear any other conversation in there behveen
l\filler and Clarke?
A.. None I paid any particular attention to, just getting
him to sign it.
Q. Therefore nothing was said about this $10,000 was it1
...~. Something 'vas said: but I don't remember what was
said.
Q. You can't remember anything that was said al)out it?
A. I don't remember wha.t "ras said.
Q. You said you remembered ·all the conversation.
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A. I didn't say I remember all the conversation.
Q.. You didn't hear any conversation at all, did

you?
A. No, sir.
Q. \Vhat did you hear?
.L\. I heard· ~fr. Clarke talking to Mr. Miller.

Q. vVhat did they say?
A. Mr. Reed asked l\1:r. Miller to sign this-asked Mr.
Clarke to 8ign this and he did sign it. I heard ~fr. Clarke
say he expected to make money on the place.
Q. "\\Tho said that~
A. ~Ir. Clarke, that the place was cheap and that he expected to make money on it.
Q. You heard Mr. Clarke sa.y tha.t 1
A. Yes, sir.
Q. That was in the presence of Mr. Reed?
A. Yes, sir.
Q. And in the presence of these other people?
.A.. Yes, sir ..
Q. Is that all you heard?
A. All I rememher right now.
Q. 1Iad Mr. 1\.f.iller been down there the da.y before 1
A. I won't say poF:itively he had, but I think Mr. Miller
had been down the day before. I don't know 'vhether he had
or not.
.
Q. A.nd tl1is deed of bargain and sale had been prepared
and all the conversation about it had happened then, hadn't
it'
A. I don't know; I won tt sav.
page 133 ~ ~ Did you hear Mr. 1\filler tell 1\fr. Clarke
anyth!ng about he had to have a. deed of trust and
brought these notes and blank deed of trust to fill it out for
l1is protection¥ Did you hear ~Ir. ~filler telll\fr. Clarke that¥
A. Yes, sir.
By the Court :
. Q. Did you hear anything about any conditions in the deliverv of that deed.
A .., No, sir. I beg your pardon f
Q. .A.bout any conditional delivery of the deed, that the
- deerl· ''r.a.sn 't reallv a deed 1
A. No, sir; I didn't hear anything to that effect.

By Mr. Beverley:
Q. But you weren't there when they entered into negotia-
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tions in regard to the sale of it, were you, the day beforeY
A. I was there at the time Mr. Reed wa.s there.
Q. That is the time -the deed of trust was signed. You went
for Mr. Reed. You don't kno'v what happened when you
went after Mr. Reed, do you~
.t\.. I carried ~fr. Reed back-\vent after him and carried
him back there. I rlon 't kno'v ·what was said at the time I
was away from there.

RE-DIRECT EXAMINATION.
By ~Ir. Haw:
Q. What did you do for Mr. ]\.filler?
A. Collections. I ·handled his collections for
page 134 ~ him.
Q. Did you handle. other peo~le 's collections,
toof
A. Yes, sir.
Q. How 1nany other ·people's f
A. A numb•3r of pe-ople.
Q. You did a collection business chiefly and l1e was one of
the clients vou had?
A. Yes, sir; he was one of my clients.
Q. Is the concern you are with no'v a collection agencyY
A. Yes, sir.
·

RE-CROSS

EXA~IINATION.

By Mr. Beverley:
Q. ~{r. 1\Hller ·went with you. Why did he go 'vi.th you f
·A. I carried him in my car. He 'vanted to go down there
and didn't want to go on the street car and asked me to go
down.
Q. ~{iller testified he had an interest iri your car.
A. I have had t"~o or three different cars. At the time
he did have an interest in that particular car. In fa.ct, he
'vas helping me pay for the car.
·Q. Yon didn't hire it. to him?
A. Yes, he paid me for my services.
Q. Wh~re was Mr.._ Joe C1a.rke when you got there?
A. ~Ir. Clarke, as well as I remember, was in the store, in
the ba.ek of the store.
Q. You. are sure- of that¥
A. He was in the place, yes, sir.
pe;1ge 135 ~ Q.. ·yon are sure he was in the storeY
· A. I won't say in the store.
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Q. .He was in the store or house T
A. Yes, sir.
Q. He wasn't lying out under a row of trees, taking life
easyf
A. He was on one occasion.
Q. You. remember it after I call your attention to it Y
A. Not a.t that particular time. I have been there and seen
~fr. Clarke out under the trees.

Witness stood aside.
Plaintiff rests in rebuttal.
~

J. H. J!.fiLLER,
being recalled for further cross examination, testified as foil ows :

page 136

CROSS FJXA.:~IINA'riON (Continued).

By Mr. Beverley:
Q. Mr. Miller, you cut those signatures off that Lane deed
·
this morning, didn't yon 1
A. No, sir, I didn't. }{rs. Clarke had it in her safe for six
months and Mr. Lane asked me to take them off and I got it.
It must have been in her safe six months. It was never done
only "rhat w·as open and above board.
Q. 'V'hat are yon saving this deed for?
A. Nothing at all.
The Court: I don't see why 've should go over this again.
The Witness: [ wanted to sho'v that I hadn't done anything I was ashamed for yon or ::t.ny other whit~ man to see.
Q. Do you mean to say you delivered this deed to Mrs.
Clarke?
A. Yes, sir; in her safe.
Q. To Leonard tl. L·ane?
A. Yes, sir.
Q. You de1iv~red that to her?
A. Yes, sir; she had it in her safe.
page 137 ~ Q. When did she give it back to you?
},.,. Some six months afterwards.
Q. 'Vby did you want it 1
.~. I took all the things I had in any way, shape or form,
took them d(•"Tn there for her to look over to see whether it
was right or not, contracts I had and everything.
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Q. Yet .lVIrs. Cl·arke knew that a prior deed was out, that
you had contracted to sell this property to Leonard Lane
and had the deed in her p':>ssession and then you deeded the
property to her f. · ·
·
, A. Yes, sir. :
Q. You "\\. ent back and got it about six months afterwards~
A. Yes, sir; may not be that long.
\Vitness stood aside.
Mr. Sutton: We would like to put Mr. Phillips on.

J. 0. PHILLIPS,
a witness introduced in rebuttal in behalf of the plaintiff, be-

ing first duly sworn, testified as follows:

·

DIRECT EXAMINAT10N.
By Mr. Sutton:
Q. Where do you live?
A. 90R North 24th Street.
Q. I believe you are a ~fuson?
A. Yes, sir; I a~.
J>age 1.38 ~ Q. Were yo:u interested in the 1\ti·asons getting
this place for a home for the ~ged members Y ·

1\fr. Beverley: Objecti~n.
'fhe Court: Objection sustained.
Mr. Sutton: We note an exception. We w:ould like to get
in the record wh~t 've expect to prove.
JURY OUT.
By 1\fr. Sutton:
Q. Did you ..l1ave any negotiations with ~1:r. J. H. Miller
for the purch~se of the farm in New I{ent Y
A. Yes, sir; I talked with Mr. Miller on the subject.
Q. "\Vas he willing to sell the place to you Y
A .. Yes, sir.
·.Q ..A.t 'vhat priceY
A. $10,000.
,

By the Court :
Q. Did 'Y:c!1i ·ag~ee to pay $10,000?
A. He w:as to give back so much.
Q. Did you agree to give $10,0QO for it Y
r,
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.A.. Yes, sir.
Q. Any "rriting about it 7
A. No, sir, no writing.

By Mr. Sutton:
Q. Was he to make any concession to the Masonic brothe~hood in ease that sale 'vent through f
··
A. Yes, sir; he was. fie was to give $l,OOQ
page 1~9 ~ towards th~-$1,000 to start the home.
'
Q. Why did~1 't the 'transaction go throu.gh Y
A. Well, Mr. :Frost, the man that was doing the soliciting
up town; I belieYe had the m·isfortune of losing some member
of his family.
·
· ·
· · · ·- ·
·
By the Court:
Q. 'What did that have to do with it?
A. He ~as sqliciti;ng f:rom the ~embers to get l.JP this co:nu
tribution.
·
·
·
Q. There ~eyer was ~ny ag~ee~ent to p~y for it, was
there?
,
A. No, no agree~ent to pa.y for it, only t<? get the money
together to pay for it, but in the meantime Mr. Miller asked
me 'vhat I had done about it and I told him that Mr. Frrost
had negle~~ted to do it, and he had a cbanc~ to sell it and l
told hll;n to go ahea.d a;nd sell.
· ·
By Mr. S:utto;n:
Q. M~. Miller said he had a chance to sell~
A. Yes, sir; f:tnd I told him to go ahead and sell.
Q. And the negotiations were called qff. for th~t reason V
A. Yes, ~i~.
CROSS EXAl\1INATION.

By Mr. B~YeJ:ley:
Q. You all hadn't raised any mo-ney -at all, had y()u?
A.. No, 8ir.
Q. The Grand Lodge has never decided yet?
A. The Grand Lodge wasn ~t doh~g this ; we
pnge 140 }- were doing it individua.Jly.
By the CQurt:
Q. Wl.1o yvere tl1e individuals?
A. 130, 19 and 51 ; they are lodges, the numbers. We
weren't e~pectip.g the Grapd Lodge t<? do ~~ything; we wer~
doing this.. ·
·

(
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By Mr. Beverley:
Q. Nothing definite was ever done and no money ever
raised!
A. No, sir.
Q. No contract entered into 1
A. No, sir; only the verbal contract.
By the Court :
Q. ·you mean your lodge was to buy it Y
A. Those different lodges, the individual members.
Q. Will you answer my question?
A. What is thatY
·
Q. You mean your lodge 'vas to buy itY
A. Not my lodge individually; the three lodges together.
Q. vVhat three? .
A. 19, 130 and 51. ·Those were the lodges that were going to be solicited.
Q. Ifad the lodges ever individually or collectively agreed
to l)uy· this property down there 1
A. No, sir.
The Court: Objection sustained and exception noted.
vVitness stood aside.
Jury in.

page 141}

l\1:RS. LYDIA A. CT.JARKE,
being recalled in sur-rebuttal, testified as fol-

lows:
DIR.ECT EXAMINATION.
By Mr. BeYerley:
·
Q. Mrs. Clarke, as I understood, ~Ir. Leonard said a great
deal of lumber 'vas cut there. Was that lumber used back
on the place f
A. Part of it wa~s.
Q. As I understand you paid the taxes with whatever money
you got?

The Court: Yon can't go over that.
Q,.. 1\Ir. ~[iller testified he c.amc down there and demanded
payment of those notes from you and your hnshand both. Is
tha.t correct Y
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A. I never saw him.
Q. He also testified that he left a deed of J. H. Miller
and wife to Leonard J. Lane, marked Exhibit ''X,'' with
you and it stayed with you six months¥
A. No, sir; never seen it before.
Q. Did you ever see that deed before?
A. No, sir.
Q. Did he tell you he had executed a prior deed?
A. He said he had, but didn't sa.y 'vho he had deeded it
to.
page 142 ~

CROSS EXA1\1INATION·.

By Mr. Sutton:
Q. ls this paper in your handwriting, Exhibit "E"?
A. Yes, the top of it, not the signing of the name.
(~. The blue writing~
A. Yes, sir.
Q. lv[r. Miller brought all the papers he had in reference to
the land down to you when you dre'v the deed, didn't heY
A. He brought me a plat and deed from May Robinson and
that is all the papers I know anything about.
Q. The first deed you drew 'vas written out in your handwriting, wasn't it, from 1\fr. ~filler to you and Mr. Clarke 7
A. I don't remember.
Q. 'Vasn't it.?
A. I don't remember.
Q\ You don't deny it!
A. No, I "ron 't deny it, but won't say I did because I don't
rc!member writing it.
Witness stood aside.
,JOSEPH CLARKE,
being recalled in sur-rebuttal, testified as follo"rs:

DIRECT EXA!IINATION.
By Mr. Beverley:
Q. Mr. Miller t<!Stified he and 1\'Ir. Pusey both c.ame dow·n
to see you on several ocea~ions, demanding setpage 143 ~ tlement of this note.
A. No, sir, he neYer has.
Q. You ltave n()ver seen him?
A. No, sir.
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Q. I believe you testified on direct examination this gentleman from the hank did not Y
A. Yes, sir. I didn't pay any attention to it because1\Ir. Beverley: ])on 't go into that.
Witness stood aside.
Jury out.
· ~1r. Sutton: Your Honor has now heard all of the facts
and the fraud my friends have attempted to prove relative
to a promise to take back something, 'vhich is entirely at
variance with th(l written agreement, just a promise not to
<'Ollect these notes. I ask tha.t an .the testimony relating to
that be excluded.
~Phe Court: 1\Iotion grantC'd and all that testimony is excluded.
Mr. Gunn : The testimony leading up to the negotiations?
The Oourt: Every bit of it. All the evidence in this case is
excluded going to show this is not a bona fid~
pag·e 144 ~ e.ontra.ct. There is no evidence in this case of
fraud in my opinion.
1fr. Beverley: We except.

Jury in.
rrhe Court: The motion is granted and all the evidence of
Lhe defendants relative to the oral contract of agreeing not
to C'nforce this contract is excluded. You cannot consider it
for any purpose at all.
Mr. Beverley: \V e except.
pa.ge 145 ~

The Exhibits referred to in the Oertificate of
the Evidence are in the following words and fig-

ures:

'' EXI-IIBIT ''A. ''
(Already copied, being note for $4,000.00, as a part ·of the
notice of motion. ·

''EXHIBIT ''B.''
(Already copied, being note for $4,750.00, as a part of the
notice of motion.)
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''0.''

THIS DEED, ~fade this 9th day of October, 1922, betwee11
.J. II. Miller and Bertha l\filler, his wife, of the city of Richmond, State of Virginia, parties of the first part, and Joseph
Clarke and Lydia A. Clark, of Henrico Co. parties of the
second part :
\Yitnesseth: That for and in consideration of the sum of
Ten Thousand ($10,000.00) Dollars, the said parties of the
first part do grant unto the said party of the second part,
with General Warranty, All of that certain piece or parcei
of land lying in New l{:ent County, State of Virginia, containing Five Hundred and Sixty-four Acres (564), more or
less, and being about 14 miles from Richmond on the Williamsburg Road and bounded as follows:
On the west by the Chickahominy River, on the north by
the Southern Railroad, on the east by the County Road and
land of Dr. Lucas, on the south by the· land of D1·. Lucas and
the Williamsburg Road; it being the same real estate conveyed to the said .J. If. Miller, by J. l\iayo Robinson and wife
by deed dated ~1ay 3, 1920, and recorded May· 17, 1920, in
t~1e Clerk's Office of the Circuit Court of New l{ent County
in Deed Book 17, page 38 :
The said parties of the first part covenant that they have
the-right to convey the said land to the grantee; that they
have no act to encumber the said land; that the grantee shall
have quiet possession of the said land, 'free from all encumbrances, and that they, the said parties of the first part, will
execute such further assurance of the said land
page 146 } as may be required.
Witness the following signatures and seals:

J. H. J\fiLLER.,
BERTHA }.~fiLLER,

(SeaL)
(Seal.)

("U. S. R. Stamp $10.00 cancelled.)
State of Virginia,
City of Richmond, to-wit:

'

-.

I

I, L. C. 0 'Connor, a Notary Public, in and for the City
and State aforesaid, do certify J. H. Miller and Bertha Mill-

104

~upreme

Court of Appeals of Virginia.

er, his wife, whose names are signed to the foregoing writing,
bearing date on the 9th day of Oct., 1922, have acknowledged
the same before me in my City aforesaid.
· Given under my ha11d this lOth day of Oct., 1922.
My commission expires ~1-\ug. 17, 192.1.
L. C. O'CONNOR,
Notary Public.

In the Circuit Court Clerk's Office of New I\::ent County,
the lst day of November, 1922.
The foregoing deed was this day received by the Clerk in
office duly stamped and cnncelled with $10.00 War Revenue
i;'tamp, and with the certificate annexed, admitted to record
at 11 o'clock .A. M.
Teste:
T. N. H ...J.\RRIS, Clerk.

''EXHIBIT ''D.''
THIS DEED, ~lade this 10 day of Oet., in the year 1922,
between Joseph Clark and Lydia A. Clark of the County of
lienrico, V a., parties of the first part and Geo. E. Ha,v, T:rustee of tlte City of .Richmond, party of the second part,
WITNESSETII: That the said parties of the first part, ·
doth grant with general warranty unto the said party of
the second part, the following property, to-wit:
All of that cert.ain piooe or parcel of land, lying in New
J{ent Oo. State of Virginia, containing Five Hundred and
Sixty four ( 564) more or le·ss acres &. being about 14 miles
f1·om the City of Richmond on the Williamsburg·
page 147 ~ Road & bound as follows: On the West by the
Chiekahqminy River on the North by Southern
R-ailroad on the South bv the land of Dr. Lucas & theJ Williamsburg road, on the East hy the County Road & land of Dr. Lucas; it being the ~a me real estate conveyed to the said J. H.
1\riiller by '"f. ~fayo R.obinson & wife by deed dated May 3,
1920, aud record eel in the Clerk's Offlee of the Circuit Court
of New Kent County, in Deed Book 17, page 36.

Jos. Clark and Lydia A. Clark v. J. H. lHillcr.

105

IN TRUST, to secure to the holder of the hereinafter described notes, the payment of the sum of Eight Thousand
Seven Hundred and fifty Dollars ($8,750.00), the principal
sum being· e,. idenct=l.d by 2 separate notes, Four. thousand in
one year ($4,000.00) and Four thousand Seven hundred and
fifty in 2 y~ars ($4,750.00) from date; and interest evidenced
by two Negotiable notes, one of said interest notes being for
Two Hundred and Forty Dollars, payalble in one year and
the other o·f said interest notes being for Five Hundred &
Seventy Dollars, payable two years from date. All of sa.id
riotes being of even date herewith, and payable at American
National Bnnk, Richmond, Virginia.
IN TIIE E"\TEN'l, THAT DE.FAtJT..T shall be made in the
payment of the above-mentioned notes, w·hen they or any of
them hecon1e due and payable, then the said trustee, on b(ling
required so to do by the holder of the said notes, his executors, administrators, or assigns, shall sell the property hereby conveyed.

.AND IT IS COVENANTED AND A.GREED between the
parties aforesaid, that in ease of a sale, the same shall be
made at the premiciP.~ after first advertising the time, place
and terms thereof for Ten days and upon the fol1owing terms,
to-wit: For cas11 as to so mueb of the proceeds as may be
necessary to defray the expenses of executing this trust, including a trustN} 's commis.sion of five per centum, the f~es
for drawing and recording this deed, if then unpaid, and to
discharge the amount of money then payable upon the said
notes, and if there be any residue of said purchase money,
the snme shall be made payable at such time, and
lJage 148 ~ serured in sneh manner, as the said parties of the
first part, their executors, administrators or asBign~ shall prescribe and direct, or in the case of their failure to give such direction, at such time and in such manner as
the said truBtee shall think fit. The sa.id parties of the :frrst
part c~ovonant to pay all taxes, assessments. dues And eharges
upon the said property hereby conveyed so long as they or
their l1eirs or assigns shall hold the same; and further covenant and agree· to keep the buildings on the property hereby
conveyed insur~d for the full amount of $ ........ , for the
further protection of the said ... .- ........ or a3si.gns, and in
the evm1t of .......... failure to do so. then the trustee, or
the l,enefic:iary under this deed. mav effect or renew such hlsuran~e from· time to time, so long· as the s·aid debt, or any
part tlwreof, remains unpaid; and the insurance preminms
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shall constitute a part of the lien created !)y this deed, to be
paid out of the proceeds of the property, if sold, or to be re.coverable by all the remedie~s in la'v or equity, by which the
deht aforesaid may be recoverable.
IF NO DEFAULT SfiA.LL BE 1\IAD.E ·in the payment
of 1he above-mentioned notes or ~nsnrance premiums, then,
upon the request of the parties of the fh·st pad, a good and
sufficient deed of release shall be executed to J oscph Olarlt
and Lydia A. Clark, at their own proper costs and charges.
"'\VrL,NERS tl1e foJlowing signatures und

Real~:

.JOSEPH CLARE:,
LYDIA A. CLARI{,

(Seal)
(Seal)

State of 1/irginia,
County of Henrico, to-wit:
I, Frank P. Read, a Notary Public for the County aforesaid, in the State of Virginia., do certify that -Joseph Clark
and l.~ydia .A. Clark, whose names are signed to the foregoing
writing, bearing date on the loth day of Oetober, 1922, have
acknowledged the samE, before me in my County aforesaid.
Given under my hand this lOth day of October, 1922:
I>a.ge 149 ~

:My commission expires April 27, 1926.

FRANT<: P. RiiJAD, N. P.
In the Circuit Court Clerk's Office of New l{ent County,
the 10th day of October, 1.922.
The foregoing deed 'vas {his day received by the clerk in
office and with the certificate annexed, admitted to reeorJ at
2 o'clock .... ~L
Teste:
T. N. HARRIS, Clerk.

"EXHIBIT "E."
October 24,
Richmond,
"\V. H. Belvin:
Please deliver all cash to Crops now due me for rent to

.
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Joe Clark, as I have sold him the farm, with all crops and
cash in your possession belonging to me.

J. H. 1\'IILIJ"Ji"JR.
"JiJXHIBIT

"X."

THIR DEED, ~.fnde this 23rd day of J·anuary, 1922, bet"7een J. H. ~filler and Bertha Miller, his wife, of the City of
Richmond, State of ·virginia, parties of the first part, and
Leonard J. Lane, of the same City and S'ta.te, party of the
second part:

vVITNE8SETH: That for and in consideration of the sum
of ]jjight 1,housand ($8,000.00) Dollars, the said parties of
the first part do grant unto the said party of the second
part, with General Warranty," All that certain piece or parcel of land, lying in New l{ent County, State of Virginia, containing Five Hunclred Sixty-four Acres (564), more- or less,
and l1eing about 14 miles from Richmond on the Williamsburg
Road and bounded as follows:
·
,
On the west by the Chickahominy River, on the north hy
the Southern Uailroad, on the east by the County Road and
land of Dr. IJucas, on the south by the land of Dr. Lucas and
the Williamsburg Road; it being tl1e same real
page 150 } estate conveyed to the s,aid J. H. Miller by J.
}ifayo Robinson, and wife by deed dated May 3,
1920, and recorded ~fay 17, 1920, in the Clerk's Office of the
Circuit Court of New l{ent County in Deed Book 17, page

38:
The said parties of the first part covenant tha.t they have
the right to convey the snid land to the grantee; that they
haYe done no act to encumber the said land; that the grantee
shall have quiet possession of the said land, free from all
encumbrances, and that they, the s-aid parties of the first part,
'vill execute such further assuranc-e of the said land as may
be requisite.

':VITNESS TI-IE E,OLLOWING SIGNATURES AND
SEALS:
State of Virginia,
City of Richmond, to-wit:
I, 0. B. Cross, a Notary Public., in and for the City and
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State aforesaid, do certify that J. H. ~!iller, ·and Bertha
Miller, his wife, w·hose n~es are signed to the foregoing
writing, bearing date on the ~3rd da.y of January, 1922, have
aclmo:wlcdged the same befor"e me in my City aforesaid.
Given under my hand this 23rd day· of January, 1922.
M~r

commission expires September 9, 1924.
0. B. CROS"S,
Notary Public.

Teste: This 18th day of November, 1925.
1{. CARTER SOOTT, Judge.

page 151 } State of Virginia,
County of Henrico, to-wit:
I, Samuel P. Waddill, Clerk of the Circuit Court of the
County of Henrico, do certify that the foregoing is a true
transcript of the record.
·
And 1 further certify that the plaintiff's counsel had notice of the Defendants' intention to apply for the said transcript.
Given under my.hand this 27th day of Noven1ber, 1925.
SAMlTEL P. '\VAD,DILL, Clerk.

Fee for transcript $35.00.
A Copy-Teste:
H. STEWAR1., SONES, C. C.

------~------------·--

----~~--
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