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IN THE

Supreme Court of Appeals of Virginia
AT STAUNTON
To tlte Honorable F. P. Christian, Judge of tltr C01·poration Court of
the City of Lynchburg, Virginia:
You will take notice that on the eleventh day of September, 1928,
at twelve o'clock a . m., of said clay, or as soon as the Supreme Court
o f Appeals o f Virginia sha ll convene at its regular Septembe r T erm on
said day, we wi ll apply to said Court then sitting at Staunton, Virginia, for a writ of mandam us, on a petition verified by oath , a copy
c f which said petition is served on you herewith.
You will further take notice that owing -to the specia l and peculiar
circumsta nces of t his case as fully set forth in said petition, we will ,
upon the docketing of said petition, move said Court to forthwith take
said case up out of its order a nd enter such order as may be right and
proper to preserve the rights of petitioners pending a final hearing and
determination on the me rits of said petition.
Respectfull y,

WILLIAM A. FARMER,
V. 0. Sl\IITH.
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WILLIAM A. FARMER
vs.

AND

V. 0. SMITH

Petition fo Mandamus

F. P. CHRISTIAN, Judge

To the Honorable Judges of the Supreme Court of Appeals of Vi1·ginia:
Your undersigned petitioners, William A. Farmer a nd V. 0 .
Smith, respectfully represent unto the Court that on to-wit : t he 20th
day of August, 1928, they were, and still a re, duly and regularly constituted Prohibition Inspectors of the State of Virginia, as s uch working under the Attorney-General of said State, a nd as such officers they,
as well as all other peace officers of the State of Virginia, are charged
with the enforcement of the Prohibition Laws of Virginia, and were
and a re cha rged with the imperative duty of apprehending a nd arresting all persons violating said Prohibition Laws.
Petitioners further aver and charge t hat on the first day of the
September Term, 1928, of the Corpora tion Court of the City of
Lynchburg, they were jointly indicted in said Court upon a charge of
the murder of one J oseph A. Cox.
Your petitioners further aver and cha rge that said supposed
charge of murder as alleged in said indictment grew out of the enforcement of the P rohibition Laws of the State of Virginia by your
petitioners acting in the discharge of their duties as Prohibition Inspectors of said State in the att~mpt to arrest the said J oseph A. Cox
who had been twice theretofore convicted of the violation of the Prohibition laws of Virginia, and who was then and there transporting
to-wit: sixty ( 60) gallons of a rdent spirits, with fi rea rms.
Your petitioners further aver and cha rge that immediately upon
the retu rn of said indictment they, through their Attorneys, moved the
Corporation Court of th e City of Lynchburg, Virginia, for a change of
venue so that a fa ir trial might be had in some other Circuit Court or
Corpora tion Court, they being satisfied that a fair trial could not be
had in said city ; that said motion was supported by the affidavits of
said petit ioners t hat they can not obtain a fair trial in the City of
Lynchbu rg, Virginia, wherein said offense is alleged to have been com-
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mittted. Said motion and affidavits were made and filed under Section
4675 , sub-section 56, of the Code of Virginia, 19 19, as amended, which
is in words and figures following :
ccupon the trial of any officer charged with the enforcement of the prohibition laws of the State, for an offense
against the person or property of a ny one committed in the
performance of his duties in the enforcement of such laws,
on the affidavit of such officer, or his attorney, such officer
cannot obtain a fair trial in the county or city wherein such
offense was alleged to have been committed, the court shall
change the venue for the trial of such officer to some other
county or city wherein a fair trial of the alleged offense may
be had. And in case of such change of ven ue the witnesses
of the defendant shall be paid as if they were s ummoned for
the Commonwealth."
Whereupon the said Court over-ruled said motion for a change of
venue, and immediately set said indictment for trial in said Corporation Court on the 14th day of September, 1928.
Your petitioners further ave r and charge that a s such P rohibition
Ofiicers they are non-residents of the City of Lynchburg; that the said
William A. Farmer resides in Campbell County, Virginia, a nd the said
D. 0. Smith resides in Am herst County, Virginia, and that as such
P rohibition Officers they are charged with the d uties of enforci ng
sa id Prohibition laws in the entire State o f Virginia, the said City of
L ynchburg being comprised in the territory specifically assigned to
them; that owing to the feeling engende red against them in the City
of Lynchburg by newspapers and friends and sympathizers of the said
Cox, who operated extensively in the unlawful sale of a rdent spirits in
the City of Lynchburg, Virginia, they can not obtain a fa ir trial in
said City.
Your petitioners a re advised, and therefore aver a nd charge that
Section 4675, sub-section 56, of the Code of Virginia, as amended, is
ma ndatory upon the Judge of the Corporation Court of the City of
L ynchburg, Virginia, and that said Court has clearl y and pla inly disregarded the express mandate of said sta tute in refu sing to grant
their said motion .
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Your petitioners file herewith certified copies of said indictment,
said affidavits filed with their said motion, and the order of said
Corporation Court showing said motion and the refusal of said Court
to grant said motion and setting said case for trial. The said certified
copies constitute the entire record in this case, and petitioners' pray
that tpe same may be taken and read as a part of this petition as if
copied herein in toto.
Your petitioners file herewith a brief note of argument and pray
that same may be treated as a part of this petition.
Your petitioners further aver a nd charge that the said F. P.
Christian, Judge, proposes to try said indictment against them in the
Corporation Court of the City of Lynchburg, Virginia, on the 14th day
of September, 1928, and that unless an order is entered by this Honorable Court forthwith , the granting of the prayer of this petition will be
unavailing.
In tender consideration whereof, and for as much as your petitioners are without other adequate remedy, they pray that they may be
permitted to file this their petition ; that the said F. P. Christian, Judge,
may be made a party defendant thereto, and be required to answer its
allegations, and that a peremptory 'vVrit of mandamus may be awarded
directing the said Judge to grant your petitioners a change of venue
for the trial of said case to some other Circuit or Corporation Court
where they may have a fair and impartial trial ; that since it is necessary in order to preserve the rights of your petitioners as a restraining
order or rule nisi, or such other order or rule as to this Court may
appear right and proper be issued directing the said F. P. Christian,
Judge, not to proceed further with the trial of said cause until this
petition may be fully heard and determined by this Court; that a ll
such other and further and general relie f may be afforded your petitioners as the nature of their case may require, and your pet itioners
will ever pray, etc.
WILLIAM A. FARMER,
V. 0. SMITH.
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STATE OF VIRGINIA,
CITY OF LYNCHBURG, To-wit:
I , Margaret 0. Thomas, a Notary Public in a nd fo r the City of
Lynchburg, in the State aforesaid, do certify that William A. Farmer
and V. 0. Smith, whose names are signed to the foregoing petition,
this day personally appeared before me in my City aforesaid, and
being by me fu·st duly sworn, upon their oaths say that the allegations
in said petition contained a rc true.
Given under my hand this 6th day of September, 1928.
l\IARGARET 0 . THOl\IAS,
Notary Public.
l\Iy commission expires April 11, 1929.
NOTE OF ARGUMENT
Although mandamus is an extraordina ry remedy to be applied
only in extreme cases, it seems to be the settled rule in Virginia that
where a proper case is presented , the courts do not hesita te to issue
their writs. T he state of facts presented in this petit ion seem to present a striking case in which mandamus is the proper remedy. The
petitioners, under the statute set out in the petition (Sec . 4675, Subsection 56, Code of Virginia, 1919, as amended), have an absolute
right, upon the fi ling of their af-fidavits, to a change of venue. The
language of the statute, requiring a change of venue, is ma nda tory, it
being only left to the courts' discretion as to what court the case
should be removed in order that a fa ir and impartial trial may be had.
~ot only is the language of the present statute plainly mandatory, but
a comparison of the present statute enacted in 1922, with the former
sta tute, shows conclusively that the present intendment of the law is
that in such a case as this, a cha nge of venue is a matter of right and
not d iscretionary with the court. This is shown by the fact that in the
former statute, the change of venue was discretionary in express
terms, a nd in the present statute, all reference to the discretion of the
court is omitted. The two s tatutes are q uoted to emphasize this diference.

6

William A. Farmer and V. 0 . S·m ith vs. F. P. Christian, Judge
THE PRESENT STATUTE
"Upon the trial of a ny officer charged with the enforcement of the prohibition laws of the State, for an offense
against the person or property of any one committed in the
performance of his duties in the enforcement of such laws,
on the affidavit of such officer, or his attorney, such offtcer,
or his attorney, such officer cannot obtain a fair trial in the
county or city wherein such offense was alleged to have been
committed, the court shall change the venue for the trial of
such officer to some other county or city where a fair trial
of the alleged offense may be had. And in case of such
change of venue the witnesses of the defendant shall be paid
as if they were summoned for the Commonwealth."

l
THE OLD LAW- (SEC. 63, CH APT. 146, ACTS OF ASSEMBLY
1916, PAGE 245 )
"Whenever it shall appear to a ny court before whom a
case is to be tried for the violation of the provisions of this
act, that the local conditions, family connections of the accused or public feeling hostile to the provisions of this act,
or that for a ny other reason the case cannot be fairly or impartially tried at the place or by a jury of the city or county ,
the court may in its discretion, upon motion of the attorney
for the Commonwealth, the complainant, or his attorney or
of the commissioner or his a ttorney, when he is in the case,
or the attorney for the accused, change the venue to some
other county or city where it shall be tried; or the court
may, in its discretion, order a jury to be summoned from
another county or city, a nd no person who is a relative or
indebted to the accused, shall act as juror in any such case,
that in the case of a change of venue as herein provided ,
the witnesses of the defendant sha ll be paid as if they were
summoned for the Commonwealth ."
It is freely admittted that if the change of venue was discretiona ry with the court, mandam us would not lie, but assuming, as we be-
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lieve to be correct, that under the present statute, a change of ve nue is
a matter of right, we respectfully submit that the writ of mandamus
should issue in this case.
This contention would doubtless be incorrect if there were any
other adequate relief of which petitioners might avail themselves.
But, since the action of the court in over-ruling their motion is not a
final judgment in the case, they cannot apply for a writ of error, appeal, or supersedeas. If a mandam us be not granted them , they will be
required to let their case be tried before they can take any appeal.
It would be ma nifes tly unfa ir to force them to go to trial and deprive
them of a right which is plainly granted to them by the statute above
referred to.
AUTHORITIES
In 27 R. C. L. p . 829, Sec. 50, we find the following:
" Where a court ac ts erroneously in either granting or
refusing an application for a change of venue, it is often
a ha rdship on the party affected to allow the case to go to
tria l even though on appeal a reversal may be had for the
error. Accordingly, the question is frequently raised
whether mandamus or prohibition will lie to compel proper
action immediately to be ta ken on the motion. On this
point, the cardinal rule is that if another adequate remedy
exists, as by appeal or writ of error, neither mandamus nor
prohibition will lie, but if appeal from the decision denying
a change of venue will not lie, or if, though a llowed, that
remedy is inadequate, mandam us will issue." ( Italics ours.)
Again, in 18 R. C. L. p. 301 , Sec. 234, we find the following:
"So it has been ruled, if a court having no jurisdiction
to do so, directs a change of venue to another county, the
fact that any judgment which might be rendered in the
court to which the trans fer is made could be revosed on appeal, does not constitute an adequate remedy, a nd mandamus may issue to compel the court making the order of
transfer to try the action."
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There are numerous cases in Virginia in which the appellate
court has issued its writ of mandamus, requiring the lower court to
act in cases where the duty of the lower cou rt was mandatory. The
general policy of the Virginia courts seems to be stated in Clay vs.
Ballard, 8 7 Va. 78 7, which was on a petition for a mandamus to compel a registrar to allow inspection of his books. The court said at
page 790 :
"Undoubtedly, cases have a risen at common law in
which it has been held that where the right sought to be
enforced is of a private nature, and where to grant the writ
would be to decide important questions in which persons not
before the court are interested, it is discretionary in the
court either to grant or refuse it. And in ma ny other cases
that might be mentioned, the writ is granted or withheld in
the sound discretion o f the court, but where their object is
to en force obedience to a public statute, it has been invariably held that the writ is demandable of right. Bull N.
P. 199, Bac. Abr. til. ::\Iandamus; High, Extr. Rem. Sec. 9 ."
( Italics ours.)
In the early case, Brow11 vs. Cripppin and Wise, 14 Va. 173, 4
Hen. & Mun. 173, a non-resident of the State of Virginia sought to
have his case removed to a Federal court on the ground of his nonresidence, pursuant to a n Act of Congress giving defendant that right.
The le wer court refused to grant his petition, because ( 1) it was not
shewn to it that the defendant was a n alien; and ( 2) because he did
ne t personally appear to execute a bond. The Supreme Court of
Virginia issued its writ of mandam us directing that the case be remo ved, holding that the evidence o f defendant's non-res idence was
sufficient and that t he law did not require a personal appearance of the
defendant. Judge Tucker said:
"The removal of the cause in such a case is a matter of
right wh ich ought not to be refused to a ny defendant who
makes out his case a nd complies with the terms o f the Jaw.
" A mandamus is a writ of right in every case where it
is a proper remedy. Being of opinion that the county court
refused to perform a duty which was enjoined by law, a
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mandamus at tha t stage of the cause was the only remedy.
The defendant could neither appeal nor obtain a writ of e rror or of supersedeas until the fin al decision of the suit
when it might be too la te."

It is to be further noted tha t in this case, a trial of pe titioner's
case was imminent, as is the situa tion with which the present petitioners are confronted, and the following note a ppears a t the conclusion of
the case as reported:
" On the suggestion of Mr. Hay that the effect o f the
a bove judgment migh t be lost if it were not certified before
the rising of the court, in as much as the county court of
Accomac might p roceed to the trial of the cause, the Clerk
was directed to furnish a certificate instanter."
Although not precisely in point, see the following Virginia cases
on the subject of mandamus, all o f which by in fe rence support the
contention o f petitioners. Richardson &c. vs. Farrar, Judge, 88 Va .
70 , Cowan vs. Fulton, Judge, 23 Gratt. 579; Paige vs. Clopton, Judge,
30 Gra tt. 41 5; Kent, Payne & Co . vs . Dickinson, 25 Gra tt. 8 17.
F or cases from other s tates sustaining petitioners ' content ion, sec
E x parte Chase, 43 Ala . 303 . which was a case in which a judge was
compelled by ma ndamus to gra nt a cha nge o f venu e by virtue o f a
statute provid ing <<any person charged wi th a n indicta ble offense may
have his trial removed to a nothe r county on ma king a pplication to the
court setting forth specifically the reason why he cannot have a fa ir
a nd impartial t ria l in the county in which the ind ictment is found," the
court construing the la nguage to b e ma ndatory. Also E x pa rte R eeves,
51 Ala . 55 Gamble vs . First Judicial District Court, 27 Nev. 233 , 74
P ac. 530; State vs. Shaw, 43 Ohio State, 32 4, 1 N . E. 753 .
The case o f T own of Danville vs . Blackwell, Judge, 80 Va . 38,
seems to be almost precisely in point.
One Mr. Bannister s ued the T own of D a nville in tort in the Corporation Court of the T own o f D a nville. The defenda nt town a ppeared , pleaded, and went to trial, but th e jury failed to agree a nd the
case was continued. Whereupon, the town p ray ed tha t t he case be
removed to the Circui t Court o f Danville, as it had a right to do so by
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statute. The lower court refused to remove the case on t he ground
that the town had waived its right to move for a removal, a nd on the
second ground that the statute was unconstitutional. The appellate
court held that this was a proper case for mandamus, citing a number
of cases, both Virginia and English. The opinion ~ tates that the
statute is mandatory and imposed upon the judge of the corporate
court the mere minis terial, perfunctory duty to remove the cause,
upon the mere motion as of absolute right, without cause, of any party
to the preceed ing pending in the corporation court, upon the one single
a nd sole condition of twenty days' notice of the motion to the other
party or ~arties, or his or their solicitors or attorneys.
The situation presented by petitioners here seems to be almost
identical. The statute above referred to g ives them an absolute right
to a cha nge of venue upon the sole cond ition of their fi ling affidavits
as p rescribed in the statute. When they filed their affidavits, the duty
of the corporation court of the City of Lynchburg then became mandatory . and the only discretion left to the court was the choice of a
court to which to remove the case.
In concl usion, it is respectfully submitted that the statute above
referred to imposed a mandatory duty upon the corporation court of
the City of Lynchburg, after petitioners had complied with its requirements, and said court, by its order having refused to comply with the
express terms of the statute, petit ioners properly come to this court
with their peti tion for a mandamus, and it is respectfully submitted
that the prayer of their petition should be granted.
Respectfully submitted,
WILLIAl\1 A. F ARl\IER,
V. 0. SMITH,
By Counsel.
C. D. BARKSDALE,
H .

1\. B. CAMPBELL,

-. -.

:- ~

EDWARD MEEKS,
Attys. for Petitioners.
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State of Virginia-In the Corporation Court of the City o f Lynchburg,
to-wit:
The Jurors of the Commonwealth of Virginia in and for the body
of the City of Lynchburg, and now attending the Corporation Court
fe r the said city , upon their oath present: That V. 0. Smith on the
twentieth day of August in the year 1928, within the said city, with
force and arms, in and upon the body of one J oseph A. Cox in the
peace of said Commonwealth then and there being, feloniously, wilfully, a nd of his malice aforethought, did make an assault ; and that
the said V. 0. Smith, a certain pistol, then and there charged with gunpowde r and leaden ball , which said pistol he, the said V. 0. Smith, in
his right hand then and there had and held, then and there feloniously,
wilfully , and of his malice a forethought, did discharge and shoot off,
to, against a nd upon the said Joseph A. Cox; and that the said V. 0.
Sm ith, with the leaden ball a foresaid, out of the pistol by the said V.
0. Smith discharged and shot off as aforesaid , then and there feloniously, wilfully, and of his malice aforethought, did strike, penetrate,
and wound the said Joseph A. Cox in and upon the neck, ve rtebrae.
sp inal cord, veins and arte ries of him, the said Joseph A. Cox, giving
to him. the said Joseph A. Cox, then and there, with the leaden ball
aforesaid , so as aforesaid discharged and shot out of the pistol aforesaid, by the said V. 0. Sm ith, in and upon the neck, vertebrae, spinal
cord , veins and arteries of him, the said Joseph A. Cox, one mortal
wound ; of which said mortal wound he, the said J oseph A. Cox , then
and there instantly died. And the Jurors aforesaid, upon their oath
aforesa id, do further present, that W. A. Farmer, on the day and year
aforesa id in the city aforesaid , feloniously, wilfully, and of his malice
a forethought, was present, counselling, aiding, abetting, and assisting
the said V. 0. Smith, the felony and murder aforesaid to do and commit, a nd so the jurors aforesaid, upon their oath a foresaid, do say that
t he said V. 0. Smith and W. A. Farmer, the said Joseph A. Cox, in
manner and form aforesaid, feloniously, wilfully, and of their malice
aforethought, did k ill and murder, against the peace and dignity of
the Commonwealth of Virginia.
And the Jurors aforesaid , upon their oath aforesaid, do furth er
say a nd present: That W. A. Farmer , on the twentieth day of August
in the year 1928, within the sa id city, with force and arms, in and
upon the body of one Joseph A. Cox, in the peace of the Commonwealth then and there being, feloniously, wilfully , and of his malice
a forethought, did make an assa ul t; and that the said W. A. Farmer, a
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certain pistol , then a nd there charged with gunpowder and lea den ball ,
which said pistol he, the said W. A. Farmer , in his right hand then
and there had and held, then a nd there feloniously, wilfully, and of
his malice aforethought, did d ischarge and shoot off, to, against and
upon the said Joseph A. Cox; a nd that the said W. A. Farmer, with the
leaden ball aforesaid, out of the pistol by the said W. A. Farmer discharged and shot off as aforesaid, then and the re feloniously, wilfully ,
and of his malice a forethought, did strike, penetrate, and wound the
sa id J oseph A. Cox in and upon the neck , vertebrae, spinal cord, veins
a nd arteries o f him, the sa id Joseph A. Cox, giving to him, the said
J oseph A. Cox, then and there, with the leaden ball a foresaid, so as
a foresaid discharged and shot out of the pistol aforesaid, by the said
W. A. Farmer, in and upon the neck, vertebrae, spinal cord, veins, and
a rteries of him , the said J oseph A. Cox, one mortal wound; of which
sa id mortal wound he, the said J oseph A. Cox, then a nd there instantly
died. And the Jurors aforesaid , upon their oath a foresaid , do further
present, that V. 0 . Smith, on the day and year first a foresaid , felonious ly, wilfully, and of his malice aforethought, was present, counselling, aiding, abetting a nd assisting the said W. A. Farmer, the felony
and murder aforesaid to do and commit, and so the Jurors a foresaid,
upon their oath aforesaid, do say that the said W. A. Farmer and V.
0. Smith, the said J oseph A. Cox, in manner and form aforesaid,
feloniously, wilf ull y, a nd o f their malice aforethought, did kill and
murder, against the peace and dignity of the Commonwealth of Virginia .
This indictment found at the September T erm, 1928, of the Corporation Court of Lynchburg, on the evidence of C . H. Gillia m, Dr.
J. B. owlin, 'Miss H elen Smoot, Harry Peters, Washington Scott. E.
H . Graham, W. A. McKenna, J. T. Chenault, Buck Wright, Charlie
Christia n, F. M_. Durham, C. R. Tucker, and M . P . Howard, witnesses
sworn a nd sent to the Jury by the Court.
COMMONWEALTH
Indictment for M urder

V.

V. 0. SMITH

AND

W. A. FARMER

A true bill.
J. M. McLAUGHLIN, Foreman.
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State of Virginia,
City of Lynchburg, To-wit:
I , Joseph C. Smith, a Notary Public in and for the C ity of
Lynchburg, in the State aforesaid, do certi fy that V. 0. Smith, this day
personally appeared before me in my City a foresaid, and being by me
first duly sworn, upon his oath says that he is ·a duly constituted
State Prohibition Inspector, and as such he is an officer charged with
the enforcement of the Prohibition Laws of the State of Virginia; that
there is now pending against him, along with one William Allen
Farmer, a criminal charge for an offense against the person of one J.
A. Cox, to-wit : murder.
Affiant further says that he has been indicted upon said charge in
the Corporation Court for the City of Lynchburg, Virginia, where said
indictment is now pending.
Affiant further says that said charge is directly connected with
the enforcement of Prohibition Laws of this State, and the offense
alleged, if any, was committed in the performance of his duties in the
enforcement of such laws, and arose out of an effort on his part in the
line of his duty as such officer to arrest the said ]. A. Cox, who was
then committing a felony in the transporting of a certain quantity of
ardent spirits, to-wit: sixty (60) gallons, with firearms, in the City of
L ynchburg, Virginia, on to-wit: the 20th clay of August, 1928; a nd
that the said Cox had theretofore been convicted of the violation of
the Prohibition Laws of Virginia, which former conviction was then
and there known to affiant.
Affiant further says that as such officer he can not obtain a fa ir
trial in the City of Lynchburg, Virginia, wherein said offense is alleged
to have been committed.
Wherefore, affmnt prays that there may be a change of venue for
his trial , upon said alleged offense, to some other County or C ity in
the State of Virginia wherein a fair trial of the said alleged offense may
be had.
V. 0. SMITH.
Taken, subscribed and sworn to before me, the undersigned authority in and for the City of Lynchburg, Virginia, this the 3rd clay of
September, 1928.
JOSEPH C. SMITH, Notary Public.
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State of Virginia,
City of Lynchburg, To-wit:
I , Joseph C. Smith, a Notary Public in and for the City of
Lynchburg, in the State aforesaid, do certify that William Allen
Farmer, this day personally appeared before me in my city aforesaid,
and being by me first duly sworn, upon his oath says that he is a duly
cons tituted State Prohibition Inspector, and as such he is an officer
charged with the enforcement of the Prohibition Laws of the State of
Virginia; that there is now pending against him, along with one V. 0.
Sm ith, a criminal charge for a n offense against the person of one J. A.
Cox, to-wit:-murder.
Affiant further says that he has been indicted upon said charge
in the Corporation Court for the City of Lynchburg, Virginia, where
said indictment is now pending.
Affiant further says that said charge is directly connected with
the enforcement of Prohibition Laws of this State, a nd the offense alleged, if any, was committed in the performance of his duties in the
enforcement of such laws, and a rose out of an effort on his part in the
line of his duty as such officer to arrest the said J. A. Cox, who was
then committing a felony in the transporting of a certain quantity of
ardent spirits, to-wit:-sixty (60) gallons, with firearms, in the City of
Lynchburg, Virginia, on to-wit: - the 20th day of August, 1928; a nd
t hat the said Cox had theretofore been convicted of the violation of
t he Prohibition Laws of Virginia, which said former conviction was
then and there known to affiant.
Affiant further says that as such officer he can not obtain a fair
trial in the City of Lynchburg, Virginia, wherein said offense is alleged
to have been committed.
Wherefore, affiant prays that there may be a change of venue for
his trial, upon said alleged offense, to some other County. or City in
the State of Virginia wherein a fair trial of the said alleged offense
may be had.
WILLIAM ALLEN FARMER.
Taken, subscribed and sworn to before me, the undersigned authority in and for the City of Lynchburg, Virginia, this the 3rd day
of September, 1928.
JOSEPH C. SMITH, Notary Public .
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VIRGINIA: At Lynchburg Corporation Court, September 3, 1928.
COMMONWEALTH
vs.

Upon an indictment fo r murder

V. 0. SMITH

AN D

W. A. FARMER (white) , Defendants

This day came the assistant Commonwealth's attorney, and the
said V. 0. Smith and W. A. Far:mer, who stand indicted of murder,
appeared in their proper persons, according to their recognizances,
and by their attorneys, a nd said defendants, by their attorneys, moved
the court fo r a change of venue for their trial upon the indictment
aforesaid, filing with said motion and in support thereof the affidavits
of said defendants alleging that they cannot get a fair trial in the
City of Lynchburg, and the prosecuting a ttorneys objected to such
change of venue, and the said motion being fully argued, the court
cloth over-rule the same. Thereupon said defendants, by their said
attorneys, renewed their said motion , insisting upon said affidavits of
said defendants in support thereof, and the said prosecuting attorneys
objected to such change of venue, and said motion being further fully
argued, the court cloth again over-rule the same, to which ruling of the
court the said defendants by their said attorneys excepted. And it is
ordered that said case be set for trial on the 14th of September, 1928.
A copy, teste : HUBERT H. MARTIN, Clerk.
1*

*IN THE SUPREME COURT OF APPEALS
OF VIRGINIA

WILLIAM A. FARMER

AND

v.

V. 0. SMITH

Demurrer

F. P. CHRISTIAN, Judge
The demurrer of F. P. Christian, Judge, to a petition for Mandamus exhibited against him in the Supreme Court of Appeals of
Virginia by William A. Farmer and V. 0 . Smith .
T his defendant says that the said petition is not suff1cient in law,
and especially in this :
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I. That said provision of the Code (Sec. 4675 , sub-section 56 of
the Code of Virginia, 19 19, as amended) relied on by the petitioners
for a change of venue, is unconstitutional, for the following reasons,
to-wit:
A. The said provision is directly in conflict with Sec. 63 of
the Constitution of Virginia, which provides in part as follows:
"The General Assembly shall not enact any local,
special or private law in the following cases :- 2. Providing
for a change of ve nue in civil or criminal cases."
B. The said provision relied on by petitioners is an unwarran ted encroachment by the legislative department on the judicial
department, forbidden by Sec. 5 of the Constitution of Virginia,
in that it seeks to make parties purported to be covered by the
same, the judge in their own cases on what sha ll be evidence of
their inability to obtain a fair trial, thereby prohibiting the judge
in each instance from exercising a matter of pu re judicial d iscretion.
C. The said provision of the Code relied on by petitioners
is unconstitutional for the further reason that it allows a cha nge
of venue without good cause which is in conflict with Sec. 8 of the
Constitution of Virginia, declaring tha t an accused shall have an
impartial trial by a jury of his vicinage .
II. The said provision relied on by petitioners, should the same
be held to be constitutional, has no application to the case at bar .
III. T hat, in the event the provision in quest ion should be held
to be constitutional, the same has not been properly invoked, in that it
should have been preceded by a n application on the part of the pet itioners for a change of venire.
IV. That the petitioners have a plain and adequate remedy, if
the action of this defenda nt constituted error, namely , by petition to
the Court for a writ of error a fter final judgment.

A Copy, T este:
H. H. WAYT, Clerk.

