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IN THE

Supreme Court of Appeals
of Virginia ·
At Wytheville.
June Term, 1932.
KENTUCICY VIRGINIA STONE COMPANY,
A Corporation, Appellant
vs.
G. S. FORTNER, Administrator, Appellee.

PETITION
To

THE

HoxoRABLE

A PPEAI$

JusTICES

oF

THE

SuPREME

CoUB'r a.

OF VIRGINIA:

Your petit!oner, ICentucky Virginia Stone Company., a
corporation orgamized under the laws of the State of Kentucky, represents that on the 19th day _of February, 1931, a
suit was instituted in the Circuit Court for Lee County. Virg·n:a. on the Chancery side thereof. by G. S.. Fortner, Administratol'.. Complainant, against I{entucky Virginia Stone ·
Company, a corporation organized under the l·aws of the
State of Kentucky, Defendan~, whereupon such proceedings
were had that a final decree in said cause, or a decree adjudicating the principles of the cause a.nd from which an appeal

·~
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lies, was rendered against ,your petitioner in the said Circuit
0ou.rt, on the 21st day of November, 19-31.. A transcript of
the record and proceedings in which said suit relative to the
subj~t matter for appeaJ.., as hereinafter shown, oa.nd of the
said decree, is herewith exhibited.
1

A CONCISE AND FAIR ABS.TRACT OR STATEMENT OF ALL THE. PERTINENT FACTS OF THE
CASE, BOTH OONTROVERTED AND CONCE!DED..
By agreement dated 22nd day of December, 1928. between Price Stone and Lime Company, a corporation, party
of the first part, and W. B. Pa-ynter, party of the second part,
.both of Middlesboro, Kentucky;, the said party of the first
part for the cons1ideration of $2000.00 gave and granted unto
the said pa~ of the second part an option to purchase, at
the price of $75,000.00, upon the terms therein. stated, its
Stone. ·Crushing P1a.nt and business owned and operated illl
Lee County, Virginia, including all of its properties of every
kin~ and said properties at the fme of the sale to be free and
clear of liens and encumbrances, and a clear title, be convey~cl. includ:ng taxes and assessments for 1928, the option to
expire on the 15th day of January, 1929, at noo~. unless second party, or assigns. gives notice of its acceptance. in writing, and.in which case the sale shall be consummated wlithin
ten davs thereafter. Said option is hereby referred to for
its terms and provisions. Transcript 4.
By deed dated on 1the 14th day of January, 1929, from
Price Stone and Lime Company, a corporation or:ganized and
existing· under the laws of the State of l{entuckv, and W. B.
Paynter and H L. Paynt.er. his w!fe. of Bell County;, Kentucky, conveyed to Kentucky Virginia Stone Company, a
corpol'lation organ:zed and existing under tbe la,vs of the
State of Kentucky, pursuant to said option agreemen~ all of
the propert:vr both real and personal, of said Price Stone and
Lime Company. therein mentioned. lving and he.in.g- 1n Lee
County. Virginia, for the consideration of ,$75.000.00 naid
and to he pa.=rl as foll0,vs, $37,5(¥).. 00. one-nalf thereof. to
Price· Stone and Lime ·Companv in hand paidj. and $3715f0.00,
the other half thereof, div!ded dnto two equal annual payments of $1!8.,75Q 00 each payable in one and two years from
the doa.te of said deed with interest at the rate of 6% per annum. payable semi-annually as the same matures, and for
which two negotiable notes were executed by the said Ken-

3
tucky Virginia Stone Company to the said Price Stone and
LQne Company of even date with sad.d deed:, for $1~r75IO~oo
each, and payable in one and two years from the date there-.
of, with 6% interest thereon, payable sem.irannua,lly as aforesaid, and a lien retained in the deed on the property conveyed to secure the payment of said notes ; and said deed was
signed, acknowledg·ed and delivered in Bell County, J{entuakyl. Said deed is hereby referred to for its provisions as
to payment, property conveyed, termst, execution_, aclmowledgement and delivery. Transcript 11.
The two vears note above referred to in said deed is as
follows: . ..
,
''Middlesboro~

Kentucky
January 14th, 1929.

Two years after date I . we or either of us, promise
to pay to the order of Price Stone and Lime Oompany
the sum of Eighteen thousand, seven hundred and
fifty dollars ($18,750.00)1; negotiable and pay;able at
Oitizens Bank & Trust Co.:. Middlesborough, Ky., for
value received, with interest from date at the rate of
6% per annum payable se~-annuaJ,ly until paid. Makers, sureties, endorsers ·and guarantors severally
waive deman~, protest, notice of prot.es~J notice of default :n payment and legal diligence to enforce collection.

KENTUCJ{Y-VIRGTNIA S'TONE COMPANY,
By W. B. PAl ...NTER,
President.
Endorsed:
Paid R.. N. Price Int on note 6 months. tlris
July 5th, 1929 $56.2.50
Jan. 15th, 193P Int. pa: d to date $562. 50
,July 15th, 1930, ~nterest paid to date $562 50.'' Transc.ript ~1.
R. N. Price died. intestate, on the 25th day of November,
193Q. (:Nfrs. Francy Priee states his death occurred on the
2~th day of November, 1930), in a hospit;1l in 1\ti:ddlesboro,
Kentucky, where he had :been taken from his residence in
Union County, Tennessee, for treatment during his last illness. At the time of his death he left a widow, Francy Price,
and the following heirs at law, two daughters, Zana Price Er-

-~---.------~--------------~

4

win and Opie Price Pool, both of Middlesboro, Kentucky, and
a son~ w;. U. Price;, of Knoxville, Tennessee. Transcript 2, 45
and 46~
Mrs. Francy Price, the said widow, was, on the 1st day
of December, 193~, appointed adm.inistr.atrix of the estate of
R.N. Price,, deceased, b'y the County Court of Union County,
Tennessee, and gave bond in the penalty of $30,000..00 with
United States Fidelity & Guaranty Company, as surety there':...
on. Transcript 7 and 9.
At the time. of his death the said R. N:. Price had the
said two year note from I(entucky Vir:ginia Stone Company
to Price Stone and Lime Company for ,$1S-750.QO, with other
valuable papers, in a Lock Box in the Citizens Bank & Trust
Company in: Middles bor~, Kentucky!, and had money on deposit to his checking account in said Banlr. Transcript 2.
Qn the 9th day of December, 1930, one· W. R. Pool on
motion of his ·wif~, Mrs. Opie Pool, a daughter, heir at 1aw
and distrilbutee of the said R.N. Price, deceased, 'vas appointed administrator of the estate of the said R.N. Price, deceased, by the County Oourt of Bell Gounty, Kentucky, and gave
bond in the penalty of $~0,00~:00 w:ith -the Oh:o Oasualty Insurance Company as surety thereon. Transcript 38 and 4(0.

Mr9r. Francy Price. the said Tennessee administratrix,
in company with one of her attorneys. W. I. Davis, and a
nephe-,~, Mr. Shoffnel',. on or about the latter part of January,
1931, met W. B. Paynter, President of Kentucky Virginia
Stone Company, on the mountain near Cumberland Gap,, and
askeld him to pay sa=d two year note, but she did not then
have it "rith her. as she states she had not then found the
note. On the 14th day of February, 1931, she ag-ain, 'vith
'her attorney W. I. Davis and her said nephe,v, \vent to the
home of W. B. Paynte·r, President of Kentucky Virginia
Stone Company, and clain1s that she ,presented said note on
that occasion for payment as she had recentlv found the
note among some papers.i paid notes, of lVIr. Pr::ce's .in h:s
rlesk at his residenee in Union County. Tennessee. Mr.
Pavnter states that the visit to h~s home "was ·a.hout the 17th
of February, I believe it \Vas somew·here along there". Transcript 102.
At another place he also states that this meeting on the
mountain was probably ·a week or ten days before they came
to his home. Transcript 103.
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~When asked to state as near as he could the time of this
meeting· at his home, his ~nswer isb "It was a few days before the 17th of February as well a.s I remember. Transcript
~06 and 107.

He also states that he got the money from the State
peojple just a day or two after the meeting at his
hoine.. Transcript 104.
~gbhvay

As to the location of said note, this will be hereinafter
treated in the ass·lg'lllllents of error, as well as the result of
said meetings. Suffice it to say at this point., that Kentucky
Virginia Stone Company, through its President, W. B. Paynter, never refused to pay said note.
.Mrs. Francy Price ·and her attorney, W. I. Davis, state
that on the same date, February 14th, 1931, they came directly to Jonesville, V·il'liinia, to see about the collection of
said note. Mr. Davis states t.hat he was present when Mr.
DavidSon \\ras employed by ::1\Irs. Price. and J\1r. D·avidson
had G. S. Fortner appointed administrator. and Mr.. Fortner
en1ployed Davidson to br:ng suit to collect· said note. Transcript 66.
On the 14th day of February, 193L, G. S. Fortnel'~ on his
motion 'vas ~ppointed adm1nistrntor of R. N. Price, deceased,
by the Circuit Court for Lee County;, Viirginia, and gave bond
in the penalty of $20,00J.OO with the United States Fidelity
& Guaranty Company as surety thereon. Transcript 19 and
20.
J\IIr. W. I. Davis. attorney, states he prepared a letter
Clated ,January l1~th, 1931, for :1\tfrs. Francy Price, the Tennes..
sec administrator, t.o the Kentucky Virginia Stone & Pipe
Company, Wheeler Va., in ,vit:ch she notified it that as the
'vidow of R. N.. Price she had been a.ppointed and qualified
as adnlinistrator of his estate in Union County.; Tennessee.
and ,V. R~ Pool had been appo:nted administrator in Bell
County. l{entuek)~, and about a \Vritten agTeement dated January 9th, 1931, entered into by the he:rs of R. N. Price, deceased. and his two a.dm~nistrators,. in l{noxville. Tennessee,
and further not:fy:ng it that the note for $18,750.00 coming
due on l:he 15th ins·t.ant should be paid direct to her as such
administrator, ·and that she \Vas advised that no one else had
been given author.ity to collect any of the indebtedness due
the est.ate of R. N. Price, deceased.
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Objections were made to the introduct~on of said letter
as evidence in this case. Tran·script 91 for· said letter; transcript 68 for said objections.
On January 17th, 1931, Mr. W. I,. D~avis, attorney for
1Yirs. Francy Price, said Tennessee administrator, wrote a
letter addressed to Kentucky Virginia Stone & Lime Company in which is enclosed a copy of the said Knoxville agreement, and said letter further states .as followSt, ''Of course.,
you understand Mrs. Zana Erwin and W. U. Price, as well as
!Mrs. R. N. Price, as an heir and administrator., protests
against you paying to W .. R. Pool the note or any part thereof that you oweR. N. Price, deceased. being rubout $1~,750.00,
and being the note· we discussed today on the mountain.''
Transcript 92.
In reply to this letter ICentucky Virginia Stone Company wrote to Davis & Davis 1 attorneys, on January 24th,
1931, as follows :
"We have your letter of January 17th, concerning our final note on this ,plant. We are holding up
payment. on this note until it is definitely decided who
:·s the proper one to pay''. Transcript 92.

On January 19th 1931, 1\Ir. Wm. R. Pool wrote to Mr.
W. B. Paynter, Middlesboro. Kentuc.ky., as follows:
''I told you that ~Irs Francy Price would be in
char:ge of the estate of :Mr. Price.. b1'it since that time
dev~lonments have changed the situation and in all
probability the estate will be administered by me in
the State of Kentucky.
H~-r access to the Lock Box containing the note
'vould be contrary to law, as she could not furn:sh it.
You had better hold the matter up for the present.'' Transcript 120.
At the tneetjng of 1\{rs. Francy Price, said Tennessee administrator, W. I: Davis, her attorney. and Roy Shoffner, a
nephew of Mrs. Price, 'vith W. B. Paynter on the mountain
near Cumberland Gap, in 'vhich he was requested to' pay the
note for $18,750.00 in controversy, and which they did not
have at this meeting on the mounta~n, Mr. Paynter told them
that. the Kentucky V.irginia Stone Company was not just in
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a position then to pay said note on that day, but expected
some money from the State H!ghway Department in Kentuckly at any time, and as soon as this money was received
hlis Company would pay said note. ~and both Mrs. Francy
Price and her attorney Mr. W. I. Davis and also Mr. Shoffner,. state in their depositions that :Mr. Paynter referred to
the State Highway money out of which the said note was to
be :paid. To 'vhich they made no objection.
At the meet!ng at the home of W. B. Paynter, President,
with the same parties-Mrs. Francy Price, the Tennessee ad..:
min~strator, and her said attorney and nephe,v, when they
claim they presented said note to him for payment for his
said companyt, he aga-~n referred to this State Highway money
out of which he expected his Con1pany to pay said note, and
said parties also refer to his statement albout the State Highway money. To 'vhieh they d:d not make any objection.

Mr. W. B. Paynter, in his deposition, at both the meeting on the mountain and at his home in 1\iiddlesboro, stated
about pay;ing said note out of this State Highway money
which he expected any day but could borrow it and pay it immje.diately if desired, and which they did not ask to be done.
He states that it 'vas the agreement and understanding between Mrs. R.N. Prlce, the Tennessee administrator, and her
attorney W. I. Davis, at the meeting at his home, for them to
'vait for the payment of sa:d note until h1s Company received the State Highway m0ney. That in a day or two after said
meeting at his home his Company did receive said State
Highway money and at once wrote the following letter.
"February

17~

1931.

Mrs Francy Price.. Administratr~x R. N. Price, deceased in Tenn. Sharps Chapel, Union County, Tenn.
l\{r. '\V. R. PooL. Administrator R. N. Price estate
in l{y. Sellersburg, Ind.
Dear l\Irs. Price and l\ir. Pool:
Have just received n1oney due us from the Kentucky State High,vay Department and we are now
ready to pay the note due Price Stone & Lime Company Jan. 15, 1931;, provided you folks can arrange
def.in:tely and conclusively to whom is the correct per-
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son for us to pay. Also have deed cleared at Jonesville.
Very truly yours,

I{ENTUCKY VIRGINIA STONE CO.

By

..................................... '

President.
Original to Mrs. Francy Price,
Copy to Mr. W. R. Pool,
Copy to W. I. Davis, TazeweU, Tenn.''
The foregoing is a carbon copy of the original that was
mailed to Mrs. Francy Price, and the original of said letter
is filed with her deposition ·and is on page 90 of the transcript.
To this letter the Kentucky Virginia Stone Company did
not receive any answer prior to the. institution of this suit.
By said parties not an·swering· sa!d letter before the institution of this suit, there was a refusal by them to accept payment of said note. Said offer to pay s·aid note was a tender
under the law and also by agreement of the parties.

On the 19th day of February. 1931, the following order
was entered by the Circuit Court for Lee County:. Virginia,
on the compla~nant's ,b]l filed that day for tha.t puryose:
''G. S. Fortner, Administrator
Complainant.
vs.
Decree for injunctiqn.
Kentucky Viirginia Stone Cpmpany1• a corporation, Defendant.
"Upon the prayer of the within bill, an injunction is granted to the complainan~ enjo:n~ng and restrain;ing the 'defendamt, Kentucky Virginia Stone
Company, a corporation, from paying the amount of
the $18,750.,~0 note 'vith its interest to anyone save and
except to the complainant~ until a futur~ order of tllis
court.'' Tm.nscript 22.
rrhe summons to answer the b]l is dated on the 19th day
of February, 1931. which, 'vith the return thereon dated February 21st, 1931, show the date· of the institution of this suit.
Transcript 1.
It 'vill be observed from said order granting the said injunction that it was in effect to prevent the defendant. Kentucky Virg~nia Stone Company, from paying said note to
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Winj. R. Pool, the Kentucky administrator of the estate of
R. N. Price, deceased. The said injunction having been
granted on the 19th day of Februaryb 1931.;!1 the defendant was
prevented from paying said note toW. R. Pool, the Kentucky
administrator.
1Ylr. W. I. Davis, attorney for 1Ylrs. Francy Price, admin- ·
istrator of R. N. Pr:ce, deceased, in Tennessee, after the institution of this suit, on February 27th, 1931, wrote the Kentucky Virginia Stone Company in answer to the letter of
February 17th, 1931. from Kentucky Virginia Stone Company to Mrs. Price ~and :Mr. Pool, the Tennessee and Kentucky administra.tora. and among other things in said letter
writes as follows :
"That it is up to you to decide as to who to pay
the note to but if you pay it to 1\{r. Pool, then as attorney for each of the· administrators, both in Tennessee and VirginiBl, I warn you that we will undertake
to have you pay :t again.''
On lVIarch 18tb~, 1931, Kentucky Virginia Stone Company wrote Mr. Wm.. I. Davis~, attorney for Virginia and Tennessee administrators, in answer to the letter of the attorney
Mr. Davis, of February 27th, 1931 as follows:
''Gibson Station, Virginia.
]\;larch 18, 1931.
Mr. Wm. I Dav~s,
Attorney for v:rginia & Tennessee administrators,
Tazewell, Tennessee.
Dear Sir:
In reply to yours of February 27th. we wish to
say as G. S. Fortner, claiming to be the adminii.strator
of R. N Price. deceased;. in Lee County, Virginia, has,
throuP.·h his attorneys W. L. Davidson, W P. 1\{onroe
and Wm I. Davh·1. 1brought suit for collection of the
lf;1~. 750.00 note under considerat:on, and alleging that
he is the proper one to 'vhom to pav sa:id note. we are
adv'seil by onr attorney· to let all these questions be
settled in said suit.
Very truly yours,
KENTUCKY VIRGINIA STONE 00.
By W. B. PAYNTER.''
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It wi\1 be observed that s·aid letter from Mr. W. I. Davis,
attorney for the said administratorsJ' even after the institution of the suit, is still endeavoring to prevent the Kentucky
Virginia Stone Company from paying W. R. Pool, the Ken. tucky administrator, the .amount of the $18 . 750.00 note under
consideration, and that the answer to said letter from Kentucky Virginia Stone Company shows for itself whether or
not it was the proper letter to write in answer to said letter,
after the institution of said suit.
As shown above, on February 19th, 1931i. the complainant filed his original bill, which alleges in substance as follows:
The death of R N. Price, intesta~, on the 25th day of
November, 193Q, in a ~iiddlesboro Hospital in Middlesboro,
Kentucky; the names of his widow and heirs at law and the
location of the propert'y o'vned by him in Union County,
Tennessee ; and a checking ·account in Citizens Bank & Trust
Company !n Middlesboro, Kentucky; and a note for the sum
of $18,7fJO.OO secured by real estate in the County of Lee and
State of Virginia; the appointment of Mrs. R. N. Price, his
widow, as administrator of his estate in· Unlon County. Ten~
nessee, and the bond required by J.aw for her to execute ; the
operation of a lime grind:ng plant located in Lee County,
Virginia. under the corporate name of Pr:ice Stone and Lime
Company; the sale and conveyance by deed on the 14th day
of J anua.IJ7l. 19·29, from R. N. Price ·and others to Kentucky
Virginia Stone Company, a corporation, for all of its real
estate, leasehold estates and all property and fuU equipment of whatever kind in Lee County, v:rgini~~ for the consider·ation of $75,,Q~Q.OO, one-half was paid in cash, and for
the other ·half two notes of $18,750.00 each 'vere executed,
with interest at 6% payable semi-annually, in one and two
years respectively and retain;ng a lien in said deed to secure the payment of sa~d de~erred purchase money. At the
request of Mrs. Frency Pr'ce. the Tennessee adm-~nistrator)
the appointment hy tl1c O~rcuit Court for Lee County, Virg·inia~ of G. S. Fortner,. administrator of R. N. Price. deeeased, in Virgo' n1a. and givjng bond in the penalty of $20,00J.OO with Un~ted States Fidelity & Guaranty Company as
surety thereon; that R N Price became the holder of the
two year note for $18.,750.CO in a division of the purchase
price for said property between the parties in interest, and
the payment of interest ·to him on said note; that the said
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note was past due and demand had been made for payment,
and neglecting and refusing to pay the same to your compla:nant.
Further, the said original bill alleges the a.ppointm~nt of
W m. R. Pool as administrator by the Kentucky Cour11, and
the said Pool, as such l{entucky administrator, is undertaking to get in h~s possess!on not only the casset.s in the State
of Kentucky but elsewhere, and trying to collect and take into
his possession the said two year note for $18.750~00 secured
by lien as aforesaid, and that unless enjoined from doing so
the estate of R. N. Price 'vould suffer irreparable loss, and
that the said F1-.a.ncy Price would be otherwise hindered, retarded and held up in the proper and orderly administration
and settlement of the said estate of R. N. Pric~. deceased;
and that the complainant was the only personal representative of R. N. Pric~. deceased, who can legally enforce the
purchase money lien against the property located in Lee
County., Virginia, for the collection of said note.
The prayer of the sa:d ·original bill is that the Kentucky
V1irginia Stone Company, a foreign corporation, and the
maker of the said note sued on, in this proceeding, and doing
business in Virginia, he made party defendant to this bill arid
required to answer the aame 'but not on oath, that being
waived; that the complajnant, as such administrator, ntay
have the aforesaid vendor's lien to the amount of the aforesaid purchase money, with its interest. enforced against the
property described in the deed, and unless said note with its
interest be promptly pa~d, and the costs of suit, that a sale
be made of the property;, or so much thereof as may be necessary to d=scharge sa~d lien as evidenced by s·aid note; and
that the maker or makers of said note be enjoined from paying over sairl debt represented by said lien to any other person save and except to the complainant, ·administrator of the
estate of R. N. Price~ deceased, in Lee CountYi, Virginia; and
for general relief. Said b!ll was sworn to by the complainaut 011 the 14th day of February~ 1931. Transcr~ipt 2 to 6.
To said original bill the defendant, Kentucky Virginia
Stone Company, on A.pril 7th, 1931, filed a demurrer and
grounds therefor, which, in substance, are as follo,vs.
That the contract as alleged in said original bill and
'vhich 1s sho'vn by the exhibit ''DEED'' filed therewith, was
between hvo Kentucky corporations, and the •acknowledge-
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ments of the grantors in said deed were taken and certified
before a Kentucky notary, and the contract consummated
and said deed delivered in Bell County, Kentucky; that the
said note sued on for $18.750.00, subject to the cred:.ts thereon, was oat the time of the death of the alleged ownel'!, R. N.
Price, deceased, in the Citizens Bank & Trust Company in
Middlesboro, Kentucky; that R.N. Price died in Middlesboro,
Kentucky; that the said note dated January 14th, 1929, for
the sum of ·$18, 750.0~ sued o~,. alleged to belong to the said
R.N. Price. deceased, at the time of his death, shows upon its
face that it was made in ~Iiddlesboro, Kentucky, and expressly made payable in J\Hddlesbor(\ Kentucky, at Citizens
Bank and Trust Company in Middlesborq, Kentuclcy, its
place of performance, all of 'vhich make it a Kentucky contract.
From the foregoing it is shown that the said cont~act
and note sued on are Kentucky contracts and will be governed and controlled by the Kentucky laws as to the rights of
the parties thereto, their validity~ nature, obligation, interpretation and effect, and that \"til. R. Pool, who has been appointed as Kentucky administrator of the estate of R. N.
Price deceased, as alleg·ed in sa:d bill, bas and had the right
to take cha.rge of s·a.id note for $18,750~00, which was in Kentucky at the time of the death of R. N. Price deceased, as well
as all other personal property of said decedent at the time
of his death, for administration pursuant to the Kentucky
la,vs; ·and that the prayer of said ibill which alleges that the
defendant should be enjo:ned from paying over said debt
represented by said lien note save and except to the complainant as the adm ~nistrator in Lee Oo.unty, Virgini31. of the
estate of R N. Price:. deceasedl. is contrary to ·and in violat~on of the JCentucky la,vs, as W. R. Pool, the l{entucky adm'nistrator:7 l1ad the right to take charge of said note, and
has the r:ght even ~n this suit to receive the proceeds of the
note wheu collected for administration under the I{entucky
laws. The said demurrer is hereby referred to for a fuh
statement of !ts grounds to said originai b]l. Transcript 22.
On the 14th dav of 1\{ay, 1931, a decree 'vas entered in
said cause by the Circu~t Court, granting leave to the com,plainant to amend the bill by inserting on page 1 of the bill,
after the words "and a note for the sum of $18,750'!00 secur·ed by real estate in the County of Lee and State of Virginia," the following words and figures, to-wit, "which note was
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found\ among the papers of the said R. N. Price, deceased, at
his residence in Union . CoUillty., Tennessee, and a copy of
which is herewith filed as an Exhibit 'vith this bill''.
And the defendan~, by its attorneY'~ objected to the moand ~t was argued by counsel, and the court, being of
opinion that the com:Wainant woas entitled to said amendment,
overruled defendant's objection and the above named amendment was permitted to be made at Bar. Transcript 24.
t~on

Under a decree entered :n said cause by s·aid Circuit
Court on the 26th day of May, 1931, the defendant was given
forty'-f.ive days from the 18th day of May, 1931, within which
to amend and file its amended demurrer. Tr8.1lscript 25.
The defendant's amended demurrer to the ·amended bill
was filed on July 3, 193~, and the grounds therefor are, in
substance, practically the same grounds as were made by
the demurrer of the defendant to the orig·inal bill. Transcript
26.
On the 8th day or July, 1931, said Circu!t Court entered
the decree in said cause overruling the defendant's demurrer
to the original hill and also the amended demurrer to the
amended bill and the defendant was given thirty days from
the date of the decree to prepare and file its answer in the
cause. Transcript 28.
On August 5, 193~. the defendant filed its ·answer to
both the complainant's original and amended bills,. and in
'vhich it denied all of the material alleg·ations of the complajnant's orig~nal and amended bills. Defendant's answer
ilenies the alle!!"at;on in said hills that the complainan~, as the
alleged admiuistrator of the estate of R N. Price, deceased,
in Lee County. Virgini·a, has the r~ ght to come into a court of
Equity in the State of V~rg1nia to enforce sa!d lien in said
deed aTld recPive the p~roceeds of said rwte whe-Jl collected, as
al1eged :n said hill.
Tl~e rleferi'dant ·s answer states that the note sued on was
not onlv in the Citizens Bank & Trust Comp~.ny in Middlesboro, J{cnhwkv. ·~.t the t;me of the death of a. N. Price, de~eased. as allep;ed in the original bill, but shows on its face
that it 'vas made in Midf!lesboro and expressly made payable ·
at C~tizens Bank & Trust Company, at J\tiiddlesboro, Kentucky, which makes it a Kentucky contract and a Kentucky
asset and being a Kentucky asset will be governed and con-
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trolled by the laws of l{entucky as to the rights of the parties
its validity, nature., obligation~, interpretation and effect; and deny that the complainant was the only personal
representative of R. N. Pr:ce, deceased, 'vho could legally
enforce the lien against the property in Virginia and receive
the proceeds of the 'note when collected, and aUeges that the
said note was a Kentucky ·asset and when collected the proceeds could only be paid over to W. R. Pool, the Kentucky
administrator, for administration under the Kentucky laws,
which will require him out of the l{entucky assets to first
pay the debts of the Kentucky creditors of the estate of R.
N. Price, deceased, and then pay the distributees the residue of the said ·assets belonging to the estate of R. N. Price,
deceased, and as such l{entucky administrator he is entitled
to take possession of the proceeds of said note and adm:nister
it under the Kentucky laws; and denies that the complainant has any right other than to foreclose said lien for th·~
collect~on of said note, and alleges that when collected he
w'o'u[d have to pay over the proceeds thereof to W. R. Pool,
the Kentucky administrator, for administrat:on under the
l{entucky la,vs ; and denies the right of the complainant under
the la'v to enjoin the defendant from paying over said debt,
represented by said lien, to any other person save and except
tlie complainant; and denies the right of compla:nant to receive the proceeds of sa;id note 'vhen collected;, but should be
paid to the Kentuc.ky administrator.
theret~~

Said answer also ·alleges· the appointment of W. R. Pool
and g1ving the required bond as administrator of the estate
of R .. N. Pr~ce, deceased. in the State of Kentucky.
The defendant's answer further shows that it was denied that a demand for payment of sa:id note had ever been
made to the defendant by the complainant. or any party in interest, and denies that it had nep;lected and still neglects or
refuses to pav over to the complainant or to any legal personal representative of the estate of R. N. Price, deceased. if
such leg·al representative :s author:zed to receive the proceeds of said note.
Said ans,ver of the defendant sets up the defense of tender of payment of the note sued on lby the letter dated February 17th, 1931, from Kentucky Virginia Stone Oompany to
·1\{rs. Franey Price, the Tennessee administrator, and W. R.
Pool, the l{entucky administratora, of the estate of R. N.
Price, deceased, provided said part:es to whmn said letter
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'vas addressed could arrange definitely and conclusively to
'V'hom is the correct person to pay said note and make the
release of said lien. And the defendant having made a tender of payment of said note to ·said parties, said note should
not d~aw interest from and after the date of said letter.
T~cript 38.
The defendant also makes the further defense that.rti\~
suit for the cQllect~on of said note and enforcement of said
lien ~n said deed 'vas not necessary to be broug·ht as it had
offered to pay said note before the institution of the suit. as
shown by s·aid lettelj, and has been at an times s·ince the date
of said letter,. and 'vas then and is now read)'i, able, willing
and offers to pay said note, without interest since the date
of said letter' to the proper personal representative of the
estate of R. N. Price. deceased, if said estate ris entitled to
the proceeds of said note, and that the injunction granted by
the decree of July 19, 1931,. should be dissolved and that th!s
should be dismissed at the costs of the compla:nant, as its
:primary object was to obtain ·an injunction to prevent the
said W. R. Pool, as Kentucky adm1nistrator, from collecting· said note. Transcr!pt 38 and 90.
The said defenses are fully set out as alleged in said answer under ass= gnment of error No. III. Post page 31.
The defendant in said answer calls attention of the
Court to a Notice of Tax Lien under the Internal Revenue
laws of the United States, recorded in the Clerk's Office for
Lee County. Virg~n:a, on the 23rd day of July. 193:L, in Deed
Book No. 83, page 402. and in which it was cla~med that the
United States had a lien on the note sued on for the amount
therein stated;. and asks to be protected in the payment of
said note. wi1h its interest, to the date of said letter, from
sa~d t·ax Hen. Transcript 29.
Depos ·tions 'vere ta.ken by both the complainant and defendant in the eause. For complainant's depositions see
trans{'ript 45 to 89 and for defendant's depositions 101
to 116: exhibits for compiainant. follow the cmnpla!nant's
rleposit:ons and also exhibits for the defendant follow the defendant's depos.tion~ in sn~d transcript. A~so see transcript
12{_) for agreement of evidence for defendant.
During the taking of complainant's depositions, the defendant, rby counsel, filed exceptions and objections to certain of the compla:nant 's depositions and certain statements
D
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therein, and the grounds therefor are shown by motion of de..
.:flendant marked· ''Exhibit Exceptions to Evidence'', and
called the attention of the Court to said exceptions and objections,, and asked that the same be passed on by the Court.
Transcript 121.

~y of~

"'tt!JkBy decree entered in this cause on the 17th
1931; to W. R. Pool and Opie Price Pool. leave was
gmnted to file their separate and joint petition. in the cause
for the purpose of asserting their rights and seeking relief
in said cause as prayed for in said petition. Transcript 94.

61~ ;y,

The said petition of W. R. Pool and Opie Price Pool follows the said decree and begins on same page - 94 of the
transcript.
'
Said petition ·alleges the date of the death of R.N. Price,
deceased, in a hospital in 1\I~ddlesboro, Kentucky., and that
prior to his death the t:;aid R. N, Price had rented a Lock Box
in the Citizens Bank & Trust Company and had the same in
the vault, •and a.t the time of his death and a long time prior
thereto had in said Lock Box certam personal property, cons:sting of notes and bonds and other evidence of debt. among
which the said R. N. Price had a certain note dated January
14th\, 1929, executed by the Kentucky Virginia Stone Company to the order of Price Stone EU1,d Lime Company for the
sum of $18,750.00 and in addition had a checking account in
said Bank; tllat the appo:ntment of said W. R. Pool as administrator of the estate of R. N. Price, deceased, in· the
County Court of Bell County, l{eutucky, and giving bond in
the penalty of $~J! 000.00; and that the note sued on was a
Kentucky asset a.nd as such administratolj, in Kentucky he
was entitled to admin!ster the said asset :n the State of Kentucky and tmder the laws of l{entuclcy, and said petition is
hereby referred to for all of its alle~ations as to the rights of
petit~oncrs. Transcript 94.
Bv a decree <?ntered in the c-ause on the 25th day of September,, 193~. the peftioners. W. R. Pool and "r:fe, moved
the court for permission to dismiss the said petition for the
reasons t:Pat the petitioners and ~Irs. Francy Price, administratrix of the estate of R. N Pdce, deceased, ·appointed in
Union County. Tennesse(l), and G. S. Fortner, administrator
in \Ttirginia and complainant in the cause, had adjusted and
settled between them any controversy with reference to the
handling of the trust fund involved or ma.king cla:m thereto
0
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as a personal representative of R. N. Price, deceased, and
a:J::ter due consideration the court granted said motion and
said petition was disnrissed. Transcript 100.
The decree appealed from was rendered on the 21st day
of November, 1931, and reads in part as follows:
''G. S. Fortner., Administrator~
Complainant.
vs.
Decree.
l{entucky Virginia Stone Company, a corporation, Defendant.
This eause came on again this day to be further heard
upon the complainant's original and amended bills and exhibits filed therewith, the answer of the defendant and exhibits filed therewith, the complainant's general replication to
said ans\ver; the depositions of witnesses duly taken and filed
jn the cause by l>oth the complainant and defendant and exhibits filed therewith; together with the record at large, and
was argued by counsel.
On consideration whereof, the court is of opinion that
the exceptions to the evidence noted by the defendant, and to
which the Court's attention was called at the hearing of the
cause, are not 'veil taken, and doth hereby overrule each and
nll of sa :d exceptions. Said exceptions are contained in exhibit ''Exception to Evidence'' filed in this cause and the
court is further and doth so adjudge. order ·and decree, that
the note executed by the defend::tnt, Kentucky Virginia Stone
Company, to the Price Stone & Lime Company, on January
14;. 1929, for the sum of $18 75·a.OQ) due two years after date,
with interest at s:x per cent ftom the date thereof, payable
semi-annually, iE}. and waH, at the time of his death, the sole
property and estate of R. N. Price, deceased:, and that the
p~yment of sa1d note is secured by a vendor's .lien retained
in the deed of conveyance executed by the sa!d Price Stone
and Lime Company and others to the sa~d Kentucky Virg-in:·a Stone Company, on the 14th day of January. 192~. and
that a.lJ of the property and estate, real, personal and mixed,
eonveyed bv said deed. and upon which said vendor's lien eonstitntes a lien to secure the payment. of said note as afore~
saiil ~s loeated in Lee County and State of Virg·nia. Said
note atl well as a certified office copy of said deed, are filed
as exhibits with the complainant's said lbill.
The court ~s of opinion that the compla!nant is entitled
to the relief· prayed for in his original and .amended bills. It
is therefor~, adjudged, ordered and decreed that the com..
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plainant, G. S. Fortner, administrator of the estate of R. N.
Pric~, deceased, recover of the defendan~ l{entucky Virginia
Stone Company, the sum of Eighteen t.housand; 1 seven hundred ·and fifty dollars ($18,750.00) with interest thereon at
the rate of s'ix per cent from the 15th day of July, 1930, until
paid, and :the costs of this suit.
The said decree further adjudges that unless the defendant, the· ICentucky Virglnia Stone Company, or some one
for it, pay to the complainant or his attorney~ within thirty
days from December 7th. 1931, th~ aforesaid judgment, with
its interest, and the costs of suit, then appoints W. L. Davidson ·a Spec:al Commissioner for the purpose of selling at
:public outcry, at ~he front door of the court house of said
county, to the highest and best b:dder, an., or so much of the
said property and estate, rea\. personal and mixed, conveyed by sa.id Price Stone & Lime Company to Kentucky Virginia Stone Company, as is necessary to pay off complainant's said judgment against the said defendant, including
interest, costs of this suit, and comm~ssions of sal~, and upon
the follo,ving :terms, for eash in hand on day of s·ale for as
much as one-third of the purchase price, and the residue on
six and hvelve months time in two equal installments, with
interest from date of sale for which the purchaser is to execute notes to said Commissioner" and providing for the advertisement of the sale ·and giving bond.
Th:s decree also adjudg~s a prior lien in favor of the
United States Government on the note sued on, or upon the
proceeds ar;sing from the collection thereof, to the extent of
its just and legal lien and claim on account of its unpaid tax
lien against the s·aid Pr:ce Stone & Lime Company. and W. L.
Davidson, Spec:al Commissioner, is ordered to hold the funds
com~ng into his hands until the court shall have first ordered and directed payment of said cla'm in favor of the United
States of America. Transcript 122.
Your petitioner :s advised and reporesents unto your Honors that the said decree, dated on the 21st day of November,
1931, against its rights and interest. as aforesaid, is erroneous, a.nd that it is aggrieved thereby in the following particulars, namely:

I.
The Court erred in overruling the defendant's demurrer
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to the complainant's original bill, and its demurrer to the
compJaiuant's amended bill, as shown by the decree entered
in the cause on the '8th day of July, 1931. Transcript 28.
For defendant's demurrer and grounds therefor to complainant's original bill, tranf!!cript 22 ; for defendant's demurrer 1.nd grQunds therefor to complainant's amended bill,
transcript 26.
As shown by the allegations in said original bill, the object of the suit was to collect the .$18,750.0[) note, alleged to
belong to the estate of R. N. Pric~, deceasedJ and for that
purpose to enforce the lien retained in said deed, and to enjoin the maker or makers of sa:d note (Kentucky Virginia
·Stone Company) from paying over said debt represented by
the lien in said deed t.o any other person save and except to
complainant,. as administrator of the estate of R. N. Price,
deceased, in Lee County, Va. Transcript 7.
Therefore defendant's said demurrer to said original
h'll should have been susta!ned under the grounds assigned
therefor under numbers 1~, 2, 3 and 4, for the following reasons:

l. Because as· shown under the grounds of said demurrers, numbers 1, 2, 3 and 4 the contracts by the deed and by
the note sued on were Kentucky contracts, and especially
said note shows upon its face that it was made in ].{iddlesboro, l{entucky, and expressly ma.de payable at the Citizens Bank & Trust Company, in I\1:~ddlesboro. 1 l{entucky, its
place of performance, and was.,. at the date of the death of
said decedent in the Citizens Bank & Trust Oompany in Middlesboro, ICentucky. and 'vill be governed and controlled by
the Kentucky laws ·as to the rights of the parties thereto, its
. valid~ty, nature, obJ=gation. ~nterpretation and effect both
as to t.he rig·hts of R. N. Price the alleged owner of the note
sued on, in his fife time and to his personal representatives
sincae his death; and that W. R. Pool, the bill shows, 'vas appo;nted the Kentucky -administrator of R. N. Pr:ce., deceased,
and as ~uch Kentucky administrator has and had the right
to take charg-e of said note for $18,750.00, 'vhich was in Kentucky at the time of the death of R. N1• Price, deceased, as
'veil as ·all personal property of the said decedent in Kentucky at the time of his dea.t~. for adm:nistration pursuant
to the_Kentucky laws.
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Special attention is called to said note, which shows on
its face that it was made in Kentucky and expressly payable
in Kentucky, its place of performance.
For . the position that said demurrer on said grounds
should have been sustained the authorities therefor are as
follows:
''The locus solutionis of ·a contract primarily depends upon the intention of the parties. It is a part·
of the princ:ple of freedom of contract to choose the
place where a contract shall be performed. This choice
may be expressed in the contract itself; if not, it may
be inferred from the surrounding circumstances.''
l\1inor's Conflict of Laws, p. 378.
"Lex loci solutionis is a phrase by which courts
a.nd text-writers indicate the law with reference to
·which parties have cont.racte~, and which they are
therefore deemed, to have embodied in their contract.
Litera,lly, it means the law of the place of solut:.on. th~
law in the light of 'vhich the contract is to be read to
determine the rights of the parties, and that does not
govern the remedy in a different State or country.''
Davidson v. Browning, 80 Advanced sheets S. E.
Reporter, pag·es 363-5.
The case of Pr!chard v. Norton, 106 U. S. bottom page
104;, top page 124-141, 'vas an action brought by the pla:ntiff
in error. a citizen of Louisi·ana, against the defendan~, a citizen of New Y or:~ in the Circuit Court for the District of
Louis:ana, upon a 'vriting obligatory. copy of which is fully
selti out in the opinion of the court in sa~d case, from which
it appears that it was made between c!tizens of Delaware
and New York. and of Ne'v Orleans.. Louisiana. "The single
question presented by the record, therefore. :s 'vhether the
la'v of N e'v York or that of Louisiana def~nes and fixes the
rights and oblig·ation of the parties. If the former applies the
judgment 0f the court below is correct. If the latter, it is
erroneous.'· After referr:ng to numerous authorifes upon
the question the conclusion of the Supreme Court of the
Un~ted States on the po;nts made, at the end of the opinion ·
of the court, top pa.ge 142-47, is as fo1lows:
"We do not hesitate, therefore, to decide that the
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bond of indemnity sued on was entered into with a
view to the law of Louisiana as the PJlace for the fulfillment of its obligations; and that the question of its
validity as depending on the character and sufficiency
of the consideration should be determ.ine¢1. by the laws
of Louis:ana and not that of New York.''
Bu~lding

Association v. Ash"rort~, 91 Va. 706
Nickels v. Building Association~ 93 Va. 3ao;
Building Association v. Tinsley, 96 Va. 322.
In the case of Ware v. Building Association, 95 Va. 680.,
Judge Keith delivering the opinion of the court states the
facts of the case and the rule in such cases as follows:
"This suit was begun in the Circuit Gourt of the
City of Roanoke. by J. M. Ware to enjoin the sale of
certain rea~ estate conveyed to him to secure the Bankers Loan and Investment Company the payment of a
bond w:th collateral condition for the sum of $1,500.00.
In the Circu!t Court the appellee recovered $1,114.70,
'With interest. from the 18th day of May. 1896; and
thereupon Ware applied for and obtained an appeal
from one of the Judges of this court.
The Circuit Court held that the contract entered
into was a Virg-inia contract, and usurious. The contention here is that !t 'vas a Ne'v York contract valid,
according to the laws of that State. The bond was given by J·ames M. Ware, of the city of Roanoke, to the
Bankers Loan and Investment Company, a corporation incorporated under the laws of the State of New
York, in the 'penal sum of $3000, to be paid to the said
company, its officers., or assigns at the office of the
company in the c!ty of New York."
.Judge l{e ·th quotes from two Virg·ini·a cases upon this
contract, as follows:
"In the case of Building- Association v. Ashworth,
91 Va. 706,. the opinion of Judge Buchanan deals with
a contract entered into 'vith a corporat!on organized
under the laws of the State of New York, as is the case
here. There, too. the money for the loan for which the
bond was given 'vas paid to the oqligee in the State of
Virginia, and its repayment was secured by a deed of
trust upon realty in thi~ State. !t there appears that
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the contract was concluded in Virginia, and ali the
papers with respect to it executed and delivered here.
The bond, ho,vever, and all interest, monthly premiums, and dues 'vere payable at the office of the As.
socia.tion in New York. The court held that it was a
New York contract, and as such was to be governed
by .the la,vs of the place of performance, 'vithout regard to the place at which it was written, signed, and
dated, with respect to its nature,, interpretation, validity~ and effect."
''In Nickels v. Building Association, 93 Va. 380
the money was received by N~ekels and expended upon
the improvement of real estate in Virg:nia, where he
resided; but the by-la,vs of the Association required
the payments to be made to the secretary of the Assoeiatjon at its principal off~ce in Genev~, N.Y. Nickels,
as a member of the Assoc:ation, was held to have
notice of this by.-la'v and it was further held that where
parties enter into a contract lawful in Ne'v York and
usurious in Virginia. the presumption is that they
contracted with reference to the la,vs of that State
which recogn:zed the legality of the troansaction.''
Upon authority of the two foregoing cases Judge Keith
held that the contract in the case of Ware v. Building· Association was entered into with reference to the State of
New York as the place of performance, a:nd that it 'vas governed and controlled iby the laws of. the State of New York.
As shown in the original b"ll in this case under consideration, the contract by the deed. filed as ·an exhibit, and the
note sued on, both show that they are J{entucky contracts,
and that the said note was made in l{entueky and expressly
payable at Citizens Bank & Trust Company, in 1\tiiddlesboro,
Kentucky, its place of performance,, and that this contract.
under sa· d authorities, will l)e governed and controlled by the
laws of l{entucky as to the rights of the parties thereto,. validity. nature, obl;gation, interpretafon and effect.
On the point of appointing admin:strators in J(entucky,
Carroll's Kentucky Statutes 6th Ed. are referred to as follows:

''Administrators. See. 3894. Jurisdiction to appo;nt: When any person shall die intestate, that court
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shall have jurisdiction tq grant administration on his
estate that would have had jurisdiction to probate his
will, had he made one. (See as to probate of Will,
sec. 4849.' '
Section 4849 of Carroll's Kentucky Statutes, reads as
follows:
''Sec. 4849. Jurisdiction of courts to probate will.
Wills shall be proved before, and admitted to record
by the county court of the county of the testator's residence ; if he had no known place of residence in this
commonwelltlth, and land is de-vised, then in the county
where the land, or part thereof. Ees; if no land is devise~ then in the county 'vhere he died, or that wherein his estate, or part thereof0 shall be. or where there
may be any debt or demand O"\Ving to him.''
As the or!ginal bill shows, R. N. Price died in the city
of ~Iiddlesboro, Bell County, l{entuc.ky, and had the propert:es and assets mentioned in said bill in the Citizens Bank
& Trust Company:. in Middlesboro., l{cntucky, and it was
right and proper for an administrator of h~s estate in Kentucky to be appointed, and W. R. Pool 'vas appointed as administrator of the estate of R. N. Price, deceased, by the
County Court for Bell County, l{entucky;~ and gave the re.quired bond. He 'vas the proper admin:strator to take possession of said ICentucky assets for administration under the
l(entucky Iaws, and the note for $18,750~00 sued on in this
case:, if it belonged to the estate of R. N. Pr~ce also for administration under the sa.:cl J{entucky laws. And even if said
note wa~ not ~n Citizens Bank & Trust Company at the time
of the death of R N. Price,. and was found, as claimed by the
amended bill of complainant's, at his residence in Union
County, Tennessee, that fact :s imma.terial. because, under
the foregoing Virginia author~ties and especially the case of
Ware '~· Build'ng Associat.iofi:. 95 Voa.. 68Q. the said note being
made payable at the Citizens Bank & Trust Company, 1n 1Yiiddlesboro, Kentucky, is governed and controlled, as shown
above. hy the l{entueky laws, vnd \V. R. Pool was ent~tled to
take charge of it for .administration under the l(entucky
laws, "\Vl1ich Kentuckv la.,Ys for the administration of the
es·tate of a non-resid~nt reads as fo.Uo,vs:
''Carroll's Kentucky Statutes. Section 3898. Admin:stration on estate of non-resident decedent; dis-
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tribution of assets. Wihen administration shall be
taken in this commonwealth on the estate of any person: who was an inhabitant· of any. other state, his personal estate found her~, after payment' of his debts to
citizens of this commonwealth, shall be d:sposed of according to his last wil\, if he shall have executed any,
according to the la'v of his domicile. If there be no such
will, his personal estate shall be distributed and disposed of according to the laws of the State of which he was
an inhabitant.''
"Under the foregoing section an administrator
may be appointed for a decedent's estate in the County
of the State in which the decedent owned personal
property or a demand.''
Barrett v. Barrett's Admr. 170 l{y. 91. 185 S. W. 499.
Section 3899 of Carroll's l{entucky. Statutes is ·as follows:
''Sec. 3899. Settlement of estate of no~-resident '
distribution of assets. Ujpon the settlement of such estate, after the payment of the debts in
this common,vealth, the residue of the personal estate,
if any,, may be distributed and disposed of in the manner stated in the next preceding section; or it may be
tmnsmitted, as the county court may think and order,
to the personal representatives:~ if there be any in the
state where the decedent had his domicile, to be there
disposed of according to the law thereof.''
d~edent;

All of which is requ:red to be done under orders of the
l{entucky Court.
It is subm~tted that this su:t cannot be maintained for
the purpose of collecting said note by the Virgln:a administrator, and h: s receiving the proceeds of the note when eol. Jected, ·a.s said pro~eeds would have to be paid over toW. R.
Pool, the l{entucky administrator for adm~nistration under
the J{entucky laws, as above set out.
Therefore,, it 'vas error for the court to grant the injunction in this case, enjoining the defendant, the Kentucky Virg:nia Stone Company;. from paying said note to anyone sa.ve
and except the complainant, G. S. Fortner, the Virginia adJlliinistrator. And for the further reason that that part of
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the bill which prays for said injunction is contrary to and in
violation of the Kentucky laws, and the sixth ground of defendant's said demurrer should have been also sustained.
Further, the 8th ground of said demurrer should also
have been sustained,, because if the said G. S. Fortner~ a.s the
Virginia administrator:, has the right to bring this suit for
the collection of the note sued on:. that it relates only to the
remedy and not to the rights of the parties to the proceeds of
the note when collected, and said proceeds when collected
'vould have to be paid over toW. R. Pool, the Kentucky administrator, for adm:nistration under the Kentucky laws.
For authorities upon this point that said right of said
Virginia administrator to bring the suit relates only to the
remedy, the following authorities are referred to:
Minor's Conflict of Laws, Sec. 15~, 378;
Davidson v. Browning, 80 Advanced Sheets S. E. ·
Reporter p. 363-5..
Prichard v. Norton, 106 U. S. top page 124;, bottom
p. 104.
Ware v. Banking Loan & Investment Oo. et al 95 Va.
680 and cases cited.
The defendant's demurrer and ·the grounds therefor to
complainant's amended bill, a.re practically the same a.s its
demurrer and grounds therefor to complainant's original
bill.
It is submitted that the court erred in overruling both
of the demurrers of defendant to the original and amended
bills of the complainant.

II.
The ~urt erred by its decree of November 21st, 1931, in
overruEng each and all of the defendant's exceptions and objections to complainant's depositions as contained in exhibit "Except:ons to Evidence" filed in the cause.
rrvanscript 122 for said decree:
Transcript 121 for defendant's exhibit ''Exception~
to Evidence''.
At the hearing of the cause, as shown by said "Exceptions to Evidence''., the defendanil, by its attorney;, called the
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attention of the court to said objections and asked it to pass
thereon, 'vhieh the court did and overruled each and all of
said exceptions, as above stated in this assignment of error.
It was necessary to thus call the attention of the court to said
exception at the hearing and have. them passed on, or said
objections in the appellate court will be considered waived.
Thomas v. Boyd, 108 Va. 584-587j.
Fant v. Miller, "58 Va. 187, 227- 228 (17 Grat.)
Martin v. South Salem Land Co. 94 Va. 28 and 42.
McVeigh v. Chamberlai~, 94 Va. 73-78.
Special attention is called to the. case of Martin v.
South Salem Land Company, supra, reading in part as follows: ·
:'A party who excepts to a deposition, if he wishes to rely upon the exception, must bring it to the attention of the Court below, so that it may be acted
upon by it, and, unless the record shows that this has
been done,, the exception will be treated in the appellate court as having been waived.''
Also special attention is called to the case of McVeigh
v. ChamberlainJ 94 Va. ~upra, 78, reading:·
''Under the decis: ons of this court, an exception
taken to a deposition on the ground of the incompetency of the witness or f6r other cause, if not 1brought
to the attention of the court below at the hea.ri..ng, will
be taken by the appellate court to have been waived."
The defendant's objections to the complainant's evidence will now be taken up and treated in the order as stated
in said ''Exceptions to Evidence''.
1,. 'P 0 ·all of the· objections made by defendant's counsel to c01nplainant 's evidence as shown when compla~nant
was talCng said depositions.

The defendant's said objections to said evidence as complainant's depositions were be:ng taken, are p1ainly and
clearly st~ted. The court in reading over the complainant's
depositions will see said exceptions and objections.
Under this head, special attention, however, is called to
a copy of letter purporting to have been written by :Mrs.
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Francy Price, Tennessee administrato~~ dated January lOth,
·193'1,, addressed to Kentucky Virginia Stone & Pipe Company, Wheeler, Va..., and filed with the deposition of the witness W. L Davis, transcript 91, in which she undertakes to
state a part of the contents of a written ·agreement dated Jan1Uary 9th, 191311, made by all of the heirs a.n:d the two administrator~ to the effect that the estate is to be administered by
her at Maynardsvill~, Union Countyr Tennessee, where she
was appo:nted administratrix, and that Mr. Pool would turn
over to her such personal property that he may have that she
may administer itJ This copy of letter 'vas i_ntroduced with
the deposition of W. I. Dav.is, and the objections were made
thereto at the time. (Transcript 68) and 13aid objections· are
hereby referred to.
· ·
Said written agreement dated January 9th, 1931~ referred .to in ~aid letter, was not introdU!ced as evidence in the
case.
To the introduction of s·aid copy of lettel'!, defendant's
counsel made objection, which we trust were broad enough to
cover the point that the witness could n:ot undertake to state
anything the said wr:tten agreement contained, which is so
clearly against the rule that verbal test!mony cannot be introduced to change, contradict, vary or alter the terms of a
written instrument. In other words, the written instrument
is the best evidence of \vhat it contains.
2. The Court was asked specially to pass on defendant's object:ons to certain evidence of the complainant, as
follows:
a. To the verbal test!mony of Mrs. Francy Price on the
division of the purchase price for the property conveyed by
Price Stone & Lime Company to the Kentucky Virginia Stone
Company, see pag·es 3, 4,. 6 and 15 for defendant's said objectionS:, 'vhich are no'v troanscript pages 47, 48, 49 and 50.
Her verbal tesfmony is not adm~ssible to prove the ownership of the note referred to and here sued on in this suit.
The said note is signed b~r l{entucky Virginia Stone Company iby ,V. B. Paynter1, and payable to the order of Price
Stone and Lime Company.
In order to pass the title to the sa!d note to anyone, it
rwould have to be endorsed by the payee. Price Stone and
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Lime Company and said note is not so endorsed. It is not
payable to Price Stone and Lime Company or Bearer so as·
to pass title by delivery. Hence the verbal testimony of Mrs.
Price as to the ownership of said note is not admissible.
b: To his objections to the evidence of W. I. Davis in:
which he undertakes to state the contents of the alleged written agreemen11, see page 28. down to the cross-examination and
now transcript pages 68, 73-74.
A~ above ~tated, said written agreement dated January
9th, 1931, called the Knoxville agreement, was not introduced
as evidence in this case.

Statement of the witness Davis is as follows:
"Q.. I will ask you ~{r. Davis, to give the names of the
legal be!rs of R. N;. Price,, deceased Y

A. That 'vas one of the things that was settled in
that conference by all of the heirs. The sixth clause of
that agreement is as follows: "It is agreed that the
children of R. N. Price, deceased, were as follows, Mrs.
Zane Price Irvine, 1'Iiddlesboroj) 1\:entucky•. Mrs. Opie
(W. R.) Poo.le, W. U. Price. It is further agreed that
Mrs. Francy Price is the lawful widow of the said R.
N. PricE\ deceased. These are the legal heirs of R. N.
Price, deceased.''
On page 74 special attent!on is
the defendant's counsel, reading:

call~d

to the objection of

"An additional objection to the evidence of this
"ritness relates to an alleged wr: tten agreement dated
Jan. 9th, 1931, between the parties thereto as stated by
said 'vitness as follows: Because the witness states
and undertakes to state the contents of· said alleged
'vritten agreement wh~ch is contrary to law for the introduction of evidence, and especially in this case.''
B. H. SEWELL,
Attorney for Defendant.
That objection was made to the foregoing question and
an:swer of the witness.
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.

Said written agreement, da.ted January 9th, 1931, would
have 'been the best evidence and if the complainant's counsel
desired to use it it should have been introduced. This position
is based upon the following authorities:
''When the contract between the parties is reduced to !writing, it is designed to be the repository and
evidence of their final intentiops. ''
''All oral tesfmony of previous colloquim between
the parti<::,s, or of conversation or declaration at the
time when it was completed., or afterwards1, as it would
tend in many instances to substitute a new ·and different contract for the one which was really agreed upon
and reduced to 'vriting, is rejected.''
In other words, as the rule is now more briefly express

1

ed:
''Parol contemporaneous evidence is inadmissible
to contradict or vary the terms of a valid written instrument.''
Greenleaf on Evidenc-e, Vol. I, 14 Ed. Sec. 275.
The above rules are fully sustained and carried out by
numerous decisions· of the Supreme Court of Appeals of Virginia.

In the case of Towner v. Lucas·' Ex'or;. 54 Va. 705, (13
Grat.) on page 710, Allen, P. delivering the opinion of the
court lays down the rule as follows :
''There is no rule of evidence better settled than
that wh!ch decloa.res that parol evidence is inadmissible
to contradict or substantially vary the legal import of
a 'vrit.ten agreement.''
On the sa.me page in said case President Allen quotes
from Crawford v. Jarrett, 2 Leigh, 630, as follows:
"Parol ev!dence cannot be admitted (unless in
case of fraud or mistake) to vary1 contradict, add to or
explain the terms of a wr-itten agreement.''
This rule has been adhered to by the Supreme Court of
Appeals of Virgin:a ever since the albove decisions.

30

3. To its objec.tion to the agreement, marked ''Price ~
Pool Agreement'' filed by the attorney· for the complainant" see pages 14 and 15 of the deposition of W. B. Paynter.,
now transcript 118, and for the objection to the filing of said
agreement, transcript 111.
As shown in said objectio~, the said compromise aoo-reement, to which this defel!dant was not a party, would not have
afforded the proper protection to it in the payment of the
note sued on to the Tennessee adm.i.nistratot~, because fthe
Kentucky administrator by making· such an ag·reement violated the Kentucky law. He could. not waive the rights of
the Kentucky creditors to the Kentucky assets.
Therefore, it is submitted that the court erred in overruling all of the foregoing objections of the defendant to complainant's depositions.

III.
The C'ourt erred by its decree of November 21, 1931, in
adjudging that the defendant, Kentucky Virginia Stone Company, should pay interest on the principal of the note sued Ol\,
t3.t the rate of 6%, :from and after F'ebruary 17, 19317 until
paid and the. costs of suit.
For said decree,, transcript 122.
This assignment of error is sho'vn by the defenses set up
in defendant's answer, as follo,vs:
''The defendant, in this com1ectio11:, further ans,vering sa~d bUl alleges that on February 17th, 1931,
it wrote a letter to 1\{rs. Francy Price. ·administratrix
of R N. Price, deceased, in Tennessee, to Sharps Chapel, Union County;. Tennessee, and 1\ir. W. R. PooL. administra.tor of the estate of R. N. Price, deceased, in
l{entucky, at Sellersburg, Indiana, notifying them that
it had collected its money from the State Highw·a.y Dep.artinent and was then ready to pay said note due
Price Stone & Land Company on J anua.ry 1931 provided that the parties to whom said letter was ·addressed could arrange definitely and conclusively to whom
is the correct person for it to pay sa.id note, and that a
proper release of the .lien in the deed at Jonesville be
made lby the proper one. A copy of said letter is here-

.l.i
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with filed marked "K. V. S. Co. Letter", and asked to
be treated as part of this answer. And the defendant
is advised and alleges that having offered to pay said
note to the proper parties, or persona~ representative
of R. N. Pric~. deceased, 1f his estate is entitled to the
proceeds of sa:d note, provided the proper release of
the lien 'vas made in said deed, that said note should
not bear interest from and after the date of said
letter.'' Transcript 33.
''The defendant further answering said bin alleges that it was not necessary to bring this suit for the
collection of sa:d note by the enforcement of the lien
retained in said deed, as it had offered to pay said note
long before this suit 'va.s brought, as shown by its letter filed 'vith its ans,ver as ·a.foresaic1. and has been
able at all times since the date of sa~d letter, and JS
now ready, able and willing and offers to pay said note,
without interest since the date of said letter:, to the
proper .and legal personal representative of the estate
of R. N. Price. decease~, if said estate is entitled to the
proceeds of sa~d note, and which it is advised and alleges is W. R Pool, the l{entucky administrator of tbe
estate of R. N. Price, deceased, and that 'vhen so paid
the estate of the s·a.id R. N. Pric~. deceased, would be
fully protected under the bond given by W. R. Pool
as such I{entucky administrator in the sum of $20,0001)3 with the Ohio Casua1ty Insurance Company as
surety thereon and the injunction granted by the decree of July 19thl 1931, should be d:ssolved and that
this su~t should •be dismissed at the costs of the complainant ·as its primary object 'vas and is to obtain an
injunct:on to prevent the said W. R. Pool. as the Ken.tucky administrator, from collecting the note sued on."
Transcript 36 to 37.
Said letter as shown by a carbon copy referred to in said
defenses on page 38 of the transcript, and also the original
Jetter is on r.ag·e 90 of the transcript, and is in the 'vords and
fig-ures as follow~, to-wit:
''Gibson Station, V a.
Feb. 17, 1931.
Mrs. Francy Price, Adm:nistratrix R. N. Price Estate
in Tenn. Sharps Chapel, Union Oount.y, Tenn.
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Mr. W. R. Pool, .A.dministr•a.tor R. N. Price Estate in
Ky. Sellersbu~rg, Ind.
Dear Mrs. Price and Mr. Pool:Have just received money due us from the Ke~
tucky State Highway Department and we are now
ready to pay note due Price Stone & Lime Co., Jan. 15,
1931, providing you folks can arrange definitely and
conclusively to whom is the correct person for us to
pay. Also have deed cleared at Jonesville.
Yours truly;,
KENTUCKY VIRGINIA STONE CO.
By W. B. PAYNTER,
President.
OriginaJ to Mrs. Francy Price,
Copy to Mr. W. R. Pool,
Copy to W. I. Davis., Taze,vel~, Tenn.''
There was a clash between said two personal representa.
tives as to who had the right to collect said note.
Under these facts and c:rcumstances, the Kentucky Virginia Stone Company had the right to require said ·alleged
per~onal representatives to decide definitely and conclusively
to whom IS the correct and proper person to pay said note, if
it belonged to the estate of R. N. Price, deceased, and have
,them release the lien in the deed. Mrs. Francy Price, the
Tennessee administrator, could only act as such in Tennessee
and not in J{entucky where she had gone to try to collect said
note.
''It is an established general rule that ·a grant of
administration has no legal operation outside of th~
State from whose jurisdiction it was derived.''
Fugate v. }floora, 86 Va. 1045 and especially 1047.
Under this author:ty, 1vlrs. Price had no right to go in to
Kentucky and undertake to collect the note sued on from the
defendant. Besides; she was not clothed \vlth authority to
act anywhere, even in her own Stat~, when she was trying to
collect ~aid note from the defendant in Kentucky, by having
certified copies of Letter of her administration and bond;
nor did the Kentucky radministrator show his authority by

33
'such certified copies of administration and bond as a Kentucky administrator.
The defendant contends that under the foregoing defenses as alleged in said answer, it should not be required to pay
interest on the note sued on from and after the date of said
1etter, for the follow:ng reasons:
1. Because there was a valid and legal tender to pay
the note sued on ·by said letter, including the principal and
interest thereon down to t.he date of said letter, before the
institution of this suit.
2. Because there w~a.s a contract between the parties,
Mrs. Francy Price, the Tennessee adm~nistratrix, and her
attorney, W. I. Davis, 'vith the defendant, the Kentucky
Virginia Stone ·Company by W. B. Paynter., its President,
for the defendant to pay said note when it received its State
Hig·hway moneYj, ~and as soon as said money was received the
defendant offered to pay sa:d note under said contract.

Said heads 'vill be taken up and treated as follows:
1. Because there 'vas a valid ·and legal tender to pay
the note sued on by said letter, including the principal an:d
interest thereon down to the date of said letter, before the institution of this suit.
''The plea of tender is appropriate wherever one
claims any certain and ascertailned right or duty from
another. and the defendant avers that, at the very time
for performance, he duly offered satisfaction, and has
ever since been ready to s•a.tisfy; being founded on the
obvious reason that it is not allowed the creditor to
vex or harass his debtor for a r:ght or duty which the
latter has already offered, and is ·still 'Willing to sfitiS-

fy".
• ·In general it is merely to relieve the debtor from
any liability which mig·ht ·accrue by reason of default
from s~tbsequent ·i·uterest, and from costs".
Min. Inst. Vol. 4, Part I., p. 735 ;
Min Inst. Vol. 4, Part I, p. 639 to - - , side p. 611,
3rd Ed.
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The facts in the case of Lohman v. Crouch et al 60 Va.
331 and 335 (19 Grat.) are similar to the one under consideration.
When the note became due in said Lohman cas~, the
debtor sent his daughter with the money to pay said note.
She introduced herself to the creditor as a daughter of the
plaintiff and told him she had come to pay him the money due
on the said second note. He asked her what kind of money
she had. She told him Confederate money. The creditor
said he would not receive said money; that he paid gold and·
silver for the note and would not take anything else. This
daughter states further, that she had the money in her hand
and showed it to Lohman.
Judge Rives delivering the opinion of the Court states
the case as follows:
"I conclude,, therefore, that the tender in this case
was ·a good one, and that if instead of retaining the
sum, the debtor had taken instant measures to set it
aside, or bring it in to Court for the creditor, it would
have avai'led to stop interest. At any rate, the defendant has made no default.''
In the c.ase under consideratio~. the defendant, by its
President, not only offered to pay the note sued on, with interest to the date of said letter, bUit set it aside and has done
without the use of it ever since so as to have it ready to make
said offer good any time it had been accepted.
The personal representatives of the estate of R. N. Price,
deceased, to whom said letter was addressedt. were the only
existing ones known to 1\fr Paynter, President, at that time,
both of whom 'vere claiming the right to collect the note sued
on for administration under the laws of the:r respective
States. They are at fault in refusing to receive snid money
and execute the proper release of the lien retained in the deed
to secure the payment of said note, before the institution of
this su:t.
Sa;d letter offering to pay Raid note is dated February
17th, 1931. Transcript 38 and 90.
The institution of the suit is shown by the date of the
summons to answer tl1e bill, which is dated February 19, 1931,
and the Officer's return thereon !s dated February .21st 1931.
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Transcript 1. The default of said administrators in refusing
to accep.t said money and release said lien, is shown by the
following:
1. The fact that they did not answer said letter and propose to accept the payment of said note with interest to the
date of said letter and make release of the lien as therein required.
2. By bringing this suit to collect the note sued on and
for the enforcement of said lien to secure its payment.
Therefore.. the said personal representatives of the said
R.N. Price, deceased:, to whom said letter was addressed, offering to pay sa!d note, are at fault in refusing to accept the
offel), not upon the gTounds that the. money was not produced,
or that the sum offered was not sufficien~, but absolutely
failed entirely to answer said letter in regard to said offer before the .institution of this su:.t and shou1d not collect interest
after the date of said letter.
As shown lby the evidence, the only objection made to the
letter being a legal tender was, when the evidence w·as being
taken for the complainant, that the tender was conditional,
that is, requir:ng them to select the proper person to whom
tq pay it ·and make the release of the lien. Said objection is
not 'vell taken, as shown by the following authorities :
''"When actual production of the money dispensed with:
The actual prod1.rotion. of the money 'vill be dispensed 'vith when t.he party to whom the offer is made
refuses to receive the money before .it is actually produced, and bases his refusal not on the ground that it
was not produced. nor that the sum produced is not the
·actual amount offere~. hut on som.e collateral and entirely distinct ground.''
J(oon v. Snodgrass, 18 W ·va. 320;
Lohman v. Croucl~, 19 Grat. 331 ;
Henderson v. Foster, 139 Va. 543 and 563.
''The ac.tual tender of money is dispensed w.:.th if
the debtor is willing and ready to pay and offers to
produce it but is prevented by the creditor declaring
he 'vill not receive it.''
Shank v. Groff, 45 W.Va. 543; 32 S. E. 248.

\
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The facts in the case of IGng v. IGng.,1 90 V a. 177:, are
similar to the one under consideration.

"On April 1, 1864, in pursuance of the agreement of the parties in the bond and trust deed, the appeHant raised $570.{)0 and sent it to his wife, he being
absent from home in the army, and to his father-inlaw, to be paid to the appellee in pursuance of his oh·
ligation to do so.: This money was offered to the appellee, and he would not take it in discharge of his
delbt, unless his creditor would receive it from him.
Alnd after three tenders of the money, he finally refused to receive it."
Judge Lacy in delivering the op:nion of the court in this
case held as follo\vs:
''But in this case there \vas a va3.id tender; the
actual money was not exhibitedt but was in hand, and
the counting down of the money was waived by the
refusal of the creditor to receive it.''
''The appeUau~, the debtor, was always ready to
perform his engagement according to the nature of it,
and did perform it so far as he \vas able, the other
party refusing to receive the money.':
Pars. Contr. 2 Vol. 771, 776.
'render may be made upon condition:

''A tender is not invalid because conditional upon
surrender of the note or ·a discharge of a mortgage,
because the condition is one \Vhich on payment the
creditor or mortgagor is bound to perform.''
Lovett v. Eastern OH Co. 68 W. Va. 667.-672·;
70 S. E. 707 ;
_L
Blenner v. Vim ~{otor Co. 1WVa. 189.
Under tl1e Virg·inia Statutes,, when payment of a debt
secured by lien is made, the Statute requ=res the party to
whom the payment is made to release the lien.
Virg]ni,a Code 1919, sections 6456 and 6457.
''A tender is not ineffectual only because upon
cond!tion that a receipt shall be given, under facts in

37
law entitling parties to such receipt as in evidence of
payment.''
LoYett v. Eastern Oil Co. Supra.
2. Because there was a contract between the parties,
Mrs. Francy Price, the Tennesse administrator, and her attorney ·W. I. Davis, with the defendant, the J{entucky Virginia Stone Com'J)any;. by W. B. Paynter, its President, for
the defendant to pay s•aid note when it received its State
Hig·hway money, and as soon as sa:d money was received the
defendant offered to pay said note sued on~ under said contract.

Attention is here called to the evidence of W. B. PaYll.ter showing the contract as stated under this hoo..d;, as follows:

'' Q. I will ·ask you to state 'vhether or not on
either of sa!d occasions you for the Kentucky Virginia
Stone Company ever refused to pay said note?
A.

No sir.

Q. I 'vill ask you to state what was said about
the payment of said note at the meeting between the
parties mentioned ·about the payment of the note sued
on?
A. Told them at that meeting. Told them that
've did not have the money at that time that we were
expecting some funds from the Kentucky Highway Department that 'vere past due and was expecting a check
to come jn any day and if it was ~greea.ble would like
to wait unt:'l that came in before 've settled for the
note. But there 'vas a question as to who I was to
pav the note to and when they c.ame to my home still
did not have the monev from the Kentucky Highway
Department and we told them that it had not come in,
that we 'vould like to pay it proYiding we lmew who
've 'vere paying it to and g!ve us the proper release.

Q State what else occurred there at the house if
anyth.ng?
A. ~fr. Davis showed me the note in his hand
and asked if that was my signature. If I recognized
the paper, and I said yes, that looks like my signature. And I asked what it was and he said it was the
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note. I do not know that I took the note. He showed
it to me in his hand and said that was the note he had
. and discussed about our paying it and we told them
that we had not made our collections from the State
and we would like to pay then when we get our money
from the State providing vre were paying it to the
party who could give us proper release from our lien.
They were not worried much about paying the money
as who we were going to pay it to.·
Q. I will ask you to state whether or not anything was said about making the payment immediately!
A. I said that we could go and borrow the moneY,
but we would rather wait until we got our money and
that seemed to be agTeeable to them. It was agreeable
to them to wait until the State funds came in.

Q. To wa!t for the State to pay the funds in to
pay off the note?
A.

Yes.

Q. I believe you said in .answer to that last ques.tion in part that Mrs. Price administratrix, or alleged
administratrix of R. N. Price of Tennessee or her attorney said that they were willing to wait until you
collected this money from the State Highway Department before paying sa.id note, is that correct?
A. Yes, it is my understanding.
Q. How long after this was it before you did collect the money from the State Highway people to pay
off this note 1
A. It was just a day or two after tha.t date. I do
not remember just exactly. A short t~me.
Q. I 'viii ask you
sued or done with 1\frs
tratrix of R. N. Price,
other alleg·ed personal
about notifying them
money?

to state what course you purFrancy Price alleged adminisdeceased, in Tennessee or any
r~presenta.tive of R. N. Price
that you had collected ·said

A. I .wrote a letter telling· them that I had collected the money and was ready to pay.

39
Q. I hand you a copy of a letter dated February
17, 1931, and filed as an exhibit with the defendant's .
answer marked "K S V Co. Letter" and ask you to
state whether or not that is a copy of the letter that
you wrote about the payment of said noteY

A. Yes1, it is.
Q. I will ask you to file the copy of said letter
with your depositions marked ~'I{ S V Co. Letter"t
A. I file it marked as requested.
Q. With the deposition of Mr. W. I. Davis in this
case· he filed what purports to be an original letter
dated February 17, 193~. from Ke~tucky Virginia
Stone Company to 1\frs. Francy Price, Administratrix
of R.N. Price, deceased, of Tennessee, Sharps Chapel,
Union County, Tenn.., and Mr. W. R. Pool, Administrator of the Price estate in Kentucky, Sellersburg,
Ind., and ask if that is the original of the copy of letter that you just fi1ed as part of your depositions?

A. Yes, it is.
Q. I will ask you to state whether or not the defendant l{entucky Virg:nia Stone Co. a Corporation,
has been ready, able,, and willing to pay off said note
8,1ed on in this case for $18,.750.00 with interest up to
the date of said letter a copy of which you have just
filed with your deposition~

. A. They are ready to pay and will2ng if they can
get the proper release without the interest since that
date.

Q Do I understand you to say that your Conlpany the defendant in this case has been at all times
s~nce the date of said letter able, willing and ready to
pay off sa!d note 'vithout interest from the date of
letter1
A.

Yes.

Q. I 'vill ask you to state whether or not the defendant is no'v ready, able and willing to pay off said
note with its interest up to the date of said letter Y

A. Yes sir.

Q. I will ask you to state whether or not it was
necessary to bring suit for the collection of the note
sued on¥
By Mr. Davidson:
The foregoing question and any answer thereto
objected to because irrelevant and immaterial as far as
this witness is concerned. The note sued on was past
due and unpaid ~nd therefore the party to whom it
was going had the legal right to institute suit or proceedings to collect said note as they were advised would
be proper.
A.

No.''

Transcript 103-4-5-6.
The fact as stated by JVIr. Paynter tha.t this offer to pay
said note was made pursuant to this agreement is not controverted by J\tlrs. Francy Price or her attorney W. I. Davis, with
whom said contract was made., On the contrary the said personal representative and her attorney in their evidence, ·as
well as Mr Shoffner, a nephew of l\frs. Pdc~, state that on
the occasions of the meeting on the mountain and at the horne
of W. B .. Paynter, Mr. Paynter offered to pay sa:d note when
this State Highway money 'vas received and to which they
made no objection.
It is submitted that under both of said heads No. 1 and
No.2, a valid and legal tender was made by the defendant by
said letter:. offering to pay the principal of said note ~and interest to the date of sa:d letter, which was on the 17th day of
Febn1ary, 1931, and that it was not necessary to bring suit to
collect said note and enforce said lien for that purpose.
It is subm;tted that this snit should not be maintained
at the costs of the defendant for the purpose of enjoining said
defendant from pay~ng said note to W. R.. Pool, the J{entucky
adminiRtrator, as that seems to have been its primary obiect. ln ::>ther words.. it should not be malntained for the
purpose of the said two personal representatives to settle th\3
quest;on as to whom said note should be paid ·when collected
for the reason tl1at by the ag·reement filed as ·aforesaid as an
exhib.:t when taking- W. B. Paynter's deposition, marked
"Price & ·Pool Agreement"1• in which they claim to settle for
themselves who should administer on the estate of R. N.
Price, deceased. This fact show·s that they could have made
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said agreement prior to the institution of this suit as well as
at the date of said agreement.
Defendant's objection to the jntroduction of said agreement, it is submitted, should have been sustained.. If admissible, then it is further submitted that such an agreement., being in violation of the l{entucky laws.1 would not have afforded then or now this defendant proper protection in the payment of said note .to the said Tennessee administratrix or
now to the Complainant,
Therefore, it is humbly submitted that the court erred
by .its decree of November 21st, 1931, in requiring the de·
fendant to pay interest on the pr.lncipal of said note since the
date of said letter, February 17th, 1931.

IV.
rrhe Court erred by its ·decree of November 21st, 1931, by
adjndg:ng and decreeing that the note of Kentucky Virginia
Stone Company to Price Stone & L1me Company, dated on
.January 14th:, 1929, for the sum of $1&,750.00 at two years
after date, 'vith interest at 6% from the date thereof, payable semi-an11ually, is and was at the time of his death the.
sole proptrty and estate of R.N. Price, deceased; and by ad.,.
judging ·and decreeing that the complainant, G. S. Fortner,
Virginia Adm:n~strator of the estate of R.N. Price, deceased,
recover of the l{entucky Virginia Stone Company the sum
of ($18,750.00) Eighteen thousand and seven hundred and
fifty dollars, 'vith interest thereon at the rate of 6% from
the 15th day of July, 1930, until paid, and the costs of this
suit, and order~ng •a sale of the property conveyed in the deed
from Price Stone & Lime Company and others to Kentucky
Virginia Stone Company for the payment .of said recovery,,
unless the said defendant or some one for it P.ay to the conl.p.lainant, or his attorney,, within thirty days from December
7, 19·31, tl1e aforesa~d judgment with its interest and costs of
suit, at the tim91. place and upon the terms therein stated.
(Tra~scr:pt 122 for said decree), for the following· reasons:
1.

Because said decree is contrary to the law of -{;his

case.
2. Because said decree is contrary to the evidence in
this case.
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Said two heads will be taken up and treated in the order
stated., as follows :
1. Because said decree is contrary to the law of this
case.
~· As to the 'alleged ownership of R.N. Price of the two
year note sued on for ,$18,750.00. The said note is a negotia~ble note under the Negotiable Instruments Law in Virginia.
It is signed by Kentucky Virginia Stone Company by W. B.
Paynter, President, and payable to the order of Price Stone.
and Lime ·Company. In order to pass the title to said note to
R.N. Price it would have been necessary for the payee, Price
Stone and Lime Company to have endorsed said note eithe1·
in blank or full endorsement to the said R. N. Price. Ne:ther
of said endorsements appear on said note. As sa1d note is
not payable to Price Stone & Lime Company, or Bearer, the
title thereto would not pass to anyone by delivery.

The verbal testimony of ~Irs. Francy Price, the widow,
that in the division of the purchase price of the property
conveyed by the deed from Price Stone & lime Company and
others to IC~ntucky Virginia Stone Company is inadmissible.
If admissibl~, the title would not pass by her verbal statement even if she had been ·able to state that she knew of the
delivery of the note to R N.. Pr:ce under said division, and
which she states she did not kno'v about. Transcript 49.
·b. The endorsements of credits placed on said note do
not prove the ownership of R. N. Price of said note as he as
President of said Price Stone & Lime Company could have
placed sa\~d credits thereon and had in his possession for that
purpose the said note.
The said. note, as shown upon its face, 'vas made in
Knntucky. and is expressly payable at the C.itizens Banl{ & Trust Oo1npany in :Middlesboro, ICentueky, its
place of performance., 'vhich m~ake sa:d note a Kentucky con..
tract. and : t ~ s governed and contro1ed by the laws of the
State of Kentucky as to the Iights of the parties thereto, its
nature, obligation, interpretat:on and effect both as to the
rig·hts of R. N. Price thereto, or his personal representative,
since his death;, if he was the owner of sru!d note. For this position the court is here asked to read the authorities set out
under assig-nment of error No. I, and especially the case of
Ware v. Bankers Loan & Investment Company;, 95 Va. 680.
c:

~IiddleslJoro.
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This case also shows that tl1e right of G. S.. Fortner, the Virginia administrator, to bring this suit relates only to the
remedy and not to the rights of the parties.
d. Said decree is contrary to the law as stated on the
defense of tender of payment, under assignment of error No.
III, and the court is hereby referred to said authorities.
2. Because said decree is contrary to the evidence in
this case.

The note sued on is a Kentucky asset. A·s to its location
a.t the time of the death of R. N. Price, Mrs. Francy Price,
the widow, is the only witness that undertakes to state .that
the said note was found by her in a pigeon hoie,, among some
paid notes of R. N. Price in h!s desk at his residence in Union
County, Tennessee. Tvanscript 56.
As against her evidence is the following:
a. Mrs.. Price states herself that she for more than two
months after the death of R. N. Price understood the said
note 'vas wi~h h:s valuable papers in the Lock Box of R. N.
Price ·in the Citizens Bank & TrUJSt Company in 1\tiiddlesboro,
Kentucky. Transcript 56.
b. The orig·inal bill of the complainant alleges that at
the date of the death of R. N. Price the said note was in Citizens Bank & Trust Company, in Middlesboro, Kentu·cky.
c. W. R. Pool in his letter to W. B.. Paynter states that
the sa!d. hvo year note was in the Lock Box of R.. N. Price in
the C:itizens Bank & Trust Company at the date of his dea.t~,
in 'vh:ch box he kept all of his valurnble papers. Transcript
120.
d. Because this note so far as the evidence in this' case
shows. was the most valuable asset left by R. N. Price, if it
belonged to him at the t;me of his death. In view of this fact
he certainly would have had it :n said Lock Box in Citizens
Bank & Trust Company and not in his desk at his residence in
Union County, Tennessee. among some notes tha.t he had paid
off. It 1s unreasonable to say that R. N. Price 'vould not have
kept such a valuable asset as sai.d note in his said Lock Box
in said Bank .and wou1d have kept it among the said paid

•
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notes in his desk at his place of residence in Union County,
Tennessee, especially is such a statement unreasonable from
the fact that the contro\rersy arises ahnost immediately after
the appointment ·and qualification of Mrs. Francy Price as
the Tennessee administrator, and the appointment and qualification or W. R. Pool, the ICentucky administrator of R. N.
Price as to which had the right to collect said note.

e. Because said decree is contrary to the 1aw and evidence in decreeing a sale and enforcement of the lien in the
deed to pay said note when tender of payment before the institution of said suit had been made by the maker.
·Further, said decree is contrary to the law and the evidence in the case by decreeing the paym'Cnt of said note to G.
S. Fortner, the Virginia admin~strator, and not to W. R.
Pool, the Kentucky admin:strator.
It is submitted that said decree is contrary to the law and
the evidence in the case.

v.
The Court erred in its decree of February 19th, 1931, in
g·ranting the injunction in this case enjo:ning and restraining
the defendant, Kentucky Virginia Stone Company~" a corpora.tion, from paylng the •amount of the $18,750.00 note, with interes~, to anyone save and except to the complainant until
the future order of court, and in not d:ssolving said injunction by sa~d decree of November 21st, 1931. Transcript 1 and
122.
rrhis assignment of error is the logical and legal sequence under the forego.~ng assignments of errors numbers,
I, II, III ·and IV.
It is submitted that the said decree of November 21, 1931,
as shown under the forego;ng ass:gnments of error, is erroneous and should ibe reviewed.
And your pet~tioner further represents that the said decree rendered on the 21st day of November, 1931, against it
as aforesaid, is in other respects uncertain, informal and erroneous.
Your petitioner~, therefore, prays that an appeal and·
supersedeas n1ay be a'varded it in order that said decree for
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the causes of error, as aforesaid, before you may be caused
to come . that the .,vhole matter in said decree as complained
of, on the issues between your petitioner and complainant,
G. S. Fortner, Admin:strator, may be reheard,, and that the
said decree so complained of, may be reversed and annulled,
a~d that the court enter such decree as should be entered
under the pleadings, la'v and proof in the cause, and with
costs to the petitioner. It is submitted that the defendant in
said decree sl1ould only be required to pay the principal of
the note sued on. with 6% interest thereon from July 15th,
1930 to February 17th, 19311, the date of the letter offering to
pay said note, and the same to be paid to W. R. Pool, the
Kentucky administrator of R. N. Price . deceased, for a.dmin1strati on under the J(entucky laws, subject to the payment of
the lien of the United States Government for income tax, and
that this cause he dismissed at the cost of the p~aintiff. And
your petitioner will ever pray, etc.
Counsel for petitioner, as appellant, does not desire to
state orally the reasons for reviewing the decision complained of.
The petit:oner will ·adopt this petition as its opening
brief.
And your petitioner avers that on the 9th day of April,
1932, it delivered a copy of th~s petition to W. L. Davidson,
attorney for complainant in the trial court.
l{ENTUCJ{Y VIRGINIA STONE COMPANY,
a Corporation organ:zed under the laws of the
State of Kentucky.
By Coun.sel.
B. II. SEWELL,
Attorney for Petitioner.
State of Virgin~a,,
County of J... ee, to-wit :
I, B. H. Sewel~, an attorney. practicing in the Supreme
Court of .A.p.peals of Virg·inia, do certify that in my opinion
it is proper that the dec:sion of the Circuit Court for Lee
County~ Virginia, in the chancery cause of G. S. Fortner,
Adm:nistrator vs. Kentucky Virginia Stone Company, a corporation, as complained of, of which the record is annexed,
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should be reviewed ·hv the Supreme Court of Appeals of
Virginia.
·
Given under my hand this the 9th day of April, 1932.

B. H. SEWELL.
Received April 11th, 1932.

J. M. KELLY,
Clerk.
Appeal allowed. supersedeas awarded. Bond $15100.00.

PRESTON W. CAMPBELL.
To the Clerk at Wytheville.
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RECORD
Virginia:
Pleas before the Circuit Court of the County of Lee,, at
the Courthouse thereof, at the February term, 1931.
PROCESS.
The C'ommonwealth of Virgjnia,
To the Sergeant of the City of Richmond, Greeting:
We Command you to summon Kentucky Virginia Stone
Company. a cor}JQration, organized under the laws of the
State of Kentucky~ and doing business in Virginia, to appear
at the Clerk's Office of our Circuit Court of the County of
Lee., at the Courthouse thereof, at the Rules to be held for
said Court, on Third Monday in ~£arch, 1931, to ·answer a bill
in chancery exhibited against them in our said Court, by G.
S. Fortner, Administrator.
And have then there this writ.
Witness~ J. ~I. Smith, Glerk of our said Court, at the
Courthouse, the 19th day of February, 1931, and in the 155th
year of the Oommonwealth.
J. M. SMITH .
Clerk.
By D. C. WALTON,
D. C.

INJUNCTION DECREE, ENDORSED ..
Virginia:
At a Circuit Court, continued and held for Lee County,
at the Courthouse thereof, on Thursday, the 19th day of February, 1931.
G. S. Fortner, Administrator,
Complainant,
vs.
Decree for Injunction.
l{entucky Virg·inia Stone Company, a corporation, Defendant.
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Upon the prayer of the within bill, an injunction is
granted to the complainant, enjoining and restraining the
defendan~, I{entuaky Virginia Stone Company, a corporation1 from paying the amount of the $18,750.00 note with its
interest to a.ny ·one s~ave and except to the Complainant, until
a future order of this Court.
A Copy, Teste :

J. M. SMITH,
Clerk.
By C. D. WALTON,
D. C.
Sergeant's Return, endorsed on Back.
.Executed in the City of Richmond, Va., Feb. 21st, 1931,
by deliv-ering in duplicate a copy of within summo'l.,
Peter Saunders, the Secretary of the Commonwealth
of Virgini•a., a.nd as such Secretary of the Commonwealth, the
statutary agent, for Kentucky Virginia Stone Company,. a
corporation organized under the laws of ICentucky and doing business jn Virginia. Place of residence and place of
business of said Peter Saunders, being in the City of Richmond, V~ Fee of $2.50 paid the Secretary at time of service. Sergeant's fee $1 00.
JOHN G. SAUNDERS,
Searg·ant of Richmond, Va.
By J. F. FLOYD,
Deputy Sergeant.
[~]

Be it remembered that heretofore, to-,vit: at rules held
in the Clerk's Office of the Circuit Court, on the 3rd Monday
in March, 1931, came G. S. Fortner), Adm:nistrator of lhe
;estate ,of R.l. N~ Price, deceased, by his counsel and filed his
b!ll in Ch~ncery against l{entucky Virgin'ia Stone Company,
•a Corporation, organized under the laws of l{entucky, doing
business in Virgin: a,. which is in the words and figures, to'vit:

ORIGINAL BILL.

G. S. Fortner, Administrator,
Complainant
vs.
Kentucky Virginia Stone Company, a Corporation, Defendant

49.
To the Hono1~able E. T. Carter, Judge of the Oircuit
Court of Lee County, Virginia:
Your complainan~, G. S. Fortner, administmtor, would
respectfully represent and show unto your Honor:
That one R. N. Price, a citizen of Union County, Tennessee, departed this life intestate, on the 25th day of November, 193(), in a 1\{!ddlesboro, Kentucky Hospital, in the
city of Middlesboro 1 Kentucky, where he had been taken for
treatment during his last illness. The said R. N. Price, deceased, at the time of his death, left the following as his only
heirs at la'v: Francy Price, 'vi dow of deceased, Mrs.. Zana
Price Erwin) of Middleslboro, ICentucky, a daughter, Mrs.
Op:ie Pool of Sellersburg, Indiana, a daughter, and W. U.
_ Price of Knoxville, Tennessee, a son. At the time of the
death of the said R. N. Price he left estate both real and pe·rsonal in Union County. Tennessee, and he also had some
:money on checking· account in the Citizens Bank and Trust
Company, in the City of ~fiddlesboro, Kentucky;~ and a note
for the sum of $18,750.00 secured by real estate in the
·County of Lee and State of Virginia., which note was
[3]
found among the papers of the sa:d R. N. Price, deceased at his residence, in Union County, Tennessee!, and a
copy of which is filed as an exhibit with this bill. After the
death of the said R.N. Pr!ce. his widow, Francy Price, being
preferred under the laws of the· State of decedent's residence,
applied to the County Court of Union County~ Tennessee, for
letters of administration, tltjs being the proper court in said
state which has cog11izance of such matters.. and was by said
Court duly appointed administratrix of the sa!d R. N. Price,
deceased, and entered :nto ·a bond in the penalty of $30,~00.00
conditioned as the law directs, as will more fully appear by a
copy of said letter herew:ith filed marked as ''Exhibit Letters
of Administration"' and !s asked to be read as ;a part of this
bill.
Your c0lnp1ainant would further represent and sho-\v tinto vour ITonor that during· the lifet:me of the said R. N.
Pr!c.e~ deceased.. and for a long period of time prior to the
14th day of .January, 1929. the ~~a.~d R. N. Price and others
operated a lime grinding plant located }n Lee County, Virginia, under the corporate name of Price Stone and Lime
Company; tha.t on the said 14th day of January, 1929, the
sa:d R.N. Price and others sold and conveyed by deed~ bearing date on the 14th day of January, 1929~ to the Kentucky
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Virginia Stone Company,, a corpo~a.tion, 9rganized and existing under the laws of the State of Kentucky, all of its real
estate, leasehold estates and full equipment of whatever Kind,
±;or and in the consideration of the sum of $7~;000.~00, onehalf of which was paid in cash on day of sale, and the remainder of said consideration was divided into two equal payments to ·become due and payable in one and two years from
date of sale, and for which two deferred payments, notes
bearing even date with said deed and for the principal sum
of $18,750.00 each, were g-iven by the said Kentucky Virginia
Stone Company, bearing interest from date at the rate of six
per cent per annum, interest payable semi-annually.. and payable in one rand two year from date respect:.vely, and which
said note are secured by a vendor's lien retained in said deed
a1s will. more fully appear by an attested copy of said deed
which is herewith filed marked "Exhibit Deed", and is asked
to be read as a part of th1s bill.
Your complainant 'vould further sho'v unto your Honor
that he has qualified;. at the request of Francy P~ce, administratrix as aforesaid, as admini.strator of the said R.
N. Price, deceased .. in Lee County,. Virginia, where
[4]
· he is a citizen, and where the last of the aforesaid two
notes for the sum or"$18,.750.Q:l is due and payruble, and where
the property of the said l{entucky Virginia Stone Company
securing said note is located, and as such administrator has
entered into bond in the penalty of $20,:000 00 'vith the United
States F~de.lity & Guaranty Company;, as surety thereon, as
will more fully appear by an attested copy of said letters filed
herewith and asked to be read as a pa.rt of the bill marked
'' Exh~bit Letters''.
After the consummation of the said sale of said property
to the said defendant 1n Lee County, Vjrgi.nia., a divis:on of
the deferred payments represented bv said two notes was
made among the parties executing the deed to the said property, and the last note due. for the sum of .$18,750 00, to-wit:
the note sued on herein fell to and hecame the sole property
of the sa;d R. N. Price. deceased. Said note herein sued on
w-as ln the bands of R. N. Price at the time of his death. and
tbat the interest on sa~d note has been paid to ·the said R N.
Price by the defendant as follows: July 5th. 1929, $562.50,
J a.nuary 15.- 193,J, $562.50.
Your complainants 'vou1d further show unto your Honor
that the said debt by virtue of the aforesaid vendor's lien, is
an encumbrance ·and lien upon all the lands, lease holds and
equipment of the l{entucky V!rginia Stone Company, a corpo-

··---------

51
ration, and wh.:ch is all located in Lee County, VJrginia; that
said note secured by said property is now past due, and demand for payment of same has heretofore been made on: said
company for the payment of said past due debt so secured by
its said property, yet it has neglected and still doth neglect
and refuse to pay same ·over to your complainant, in whose
possession said note is now held.
Therefore, your complainant is 'advised and here alleges
that he as the administrator of the said R. N.. Price, deceased, in Lee County, Virginia, has the right to come into a court
of equity of this state and enforce said .lien against said
property., and which d~bt is evidenced by said note a copy of
which is herewith fiied and asked to be read as a part of this
bill marked ''Exhibit NOTE''.
Your compla:nant would further represent and show
[ 5]
unto your Honor that alfter the death of R. N. Price
one W. R.. Pool, the husband of one of the heirs of the
said R. N. Pr!c~. deceased, who resides in the State of Indiana, has come ·into the State of Kentucky and has there had
himself appointed ~ancillary administrator of the said ·R. N.
Price, deceased, in that State, and in which the estate of R.N.
Price is not indebted: that said W. R. Pool, as such administrator, .is undertaking to· get into his possession the assets
of sa;id estate not only in the State of Kentucky but elsewhere,
a.nd is try:ng· to collect and take into his possession the pro~
ceeds of said note, secured by the aforesaid property in Virginia> and the aforeaid Francy Price, Administratrix a.nd
your complainant have good reason to believe that this may
be done.. and ~f done your complainant is advised and here
alleges tl1at the collection of this indebtedness would be delayed. and that the estate of the said R N. Price ·would suffer irreparable loss, and that, the said Francy P1~ice, Admi:Iiistratri:x;. as afores,a.id would. be othenvise hindered, retarded
P .... ..:~ helrl up in the proper and orderly adm=nistration and
~ettlement of the said estate of R. N. Price, deceased.
Your complainant ~s advised and here aUeges, that inasmuch as the property securing the payment of said indebtedness lies wholly !n the State of Virginia, that the sale and
pu-rchase of said property 'vere consummated therein, ~and
that the deed conta"ning- the aforesaid vendor's lien is ot
record in the Clerk's Offjce of the Circuit Court of Lee
County, Virginia, he is the only personal representative of
the late R. N. Price, deceased, 'vho can legally enforce said
purchase money lien ~against said property Iocated in Lee
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County, Virginia, and that he has the right to corne into a
court of equity of this state for that purpose.
Therefore, being remediless in the premises, save in a.
Court of equity, the prayer of your complainant is that your
Honor take cognizance of this his cause of complaint~ that the
said I{entucky Virginia Stone Company, a foreign corporationr and the maker of said note sued on in this proceeding,
and doing business in this State may be made a party defend1ant to this bill, and required to answer same, but not under
oath, answer under oath being hereby. expressly waived.
That yol1Jr complainant, as such ad:nrin!strator, may have the
aforesaid vendor's lien to the amount. of the afore[6]
said purchase money note, 'vith its interest, enforced
against th~ property described in the aforesaid deed,
in which vendor's lien is retained, and unless sa:d note with
its interest be promptly paid, together with the cost of this
proceeding, that a decree may be entered in the cause, directing the sale of said property. or so much thereof as may
be necess·ary to discharge saiq l~en and as is evidenced by
said note, and that the maker or makers of said note may be
enjoined fro~ paying over Ba!d debt represented by said.lieu
to any other person, save and except to your complainan~, as
administrator in Lee Oounty, Virginia, of the estate of R N.
Price, deceased; and that all other, further and gene·ral relief
may be awarded to your compalinant, that may seem mete
and proper, in equity, and he will ever pray, etc.
G. S. FORTNER,
Complainant.
W. L. DAVIDSON,
W. P. MONROE,
WM. I. DAVIS,
.Attys. for Oompl·ainant.
State of Virginia,
County of Lee, to-wit:
~. F. 1\L Mize, a Notary Public of and for the County
aforesaid, and State of Virginia, do hereby cert:fy that G.
S Fortner, administrator, 'vhose name is signed to the foregoing bill, ha.s tllls day appeared before me in person, in my
said county, and made oath before me tha.t the several matters and things set forth in the said bill are of his own kno"rledge true.
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Given under my hand, this 14th day of FebruaryJ 1931.
F. M. MIZE,
Notary Public.
My commission expires 10 day of December, 1933.
F. M. MIZE,
Notary Public.
Bill filed Feb. 19, 1931.
State of Tennessee,
Union County:
·We, Mrs. Ft~ancy Price as principal and The United
States Fidelity and Guaranty Oo. of Baltimore, Md.,
are boum.d to the State of Tennessee in the penalty of
Thirty Thousand Dollars.
Witness our hands and seals, this 1st day of December~
A. D. 1931.
THE CONDITION OF THIS OBLIGATION IS SU1CH,
That whereas, the ~above bound Mrs. Francy Price has been
appointed Administratrix of the estate of ·R. N. Price, deceased.
Now, if the said Mrs. Francy Price shall well and truly
as such Administratrix, perform all the duties which are or
may be required by law, this obligation shall be void; otherwise to remain in full force and virtue.
[7]

MRS. FRANCY PRICE
(Seal)
UNITED STATES FIDELITY (Seal)
AND, GUARANTY CO.
By CHAS. S. KITTS
(Seal)
Attorney in Fact.
Aclmowledged and approved in open· court this 1st day
of Dec. 1930.
A. L. EVANS,
Co. Judge.
State of Tennessee,
Oounty of Union, to-wit:
I, Theo H. Sharp, Clerk of the County Court of Union
county in the State of Tennessee, do hereby certify that the
foregoing is a true ra.nd perfect copy of a 1bond executed by
one Francy Price as Adm:nistratrix of one R. N. Price,, deceased, in our sa~d Court and filed With its records, as same
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appears of record in my office at Maynardsville, Union
County, Tennessee.
Given under my hand and official seal of the Court this
the 26 day of August, 1931.
THEO H. SHARP,
Clerk of County Court of
Union County, T'ennessee.
(Seal of Oounty Court of Union County, 'rennessee)
State of Tennessee,
Oounty of Union, to,-wit:
I, A. L. Evans, Judge of the County Court of Union
County. Tennessee, do hereby certify that Theo. H. Sharp,
whose name is signed to the foregoing certificate., is
[8]
now and was at the time of signing the said certificate.
Clerk of the said County Court, duly elected and
qualified according to law; that his said sig'llature is genuine ; that all his official acts are entitled to full faith and
credit; that the said certifioa.te is in: due form of law, and that
the seal of the Court annexed thereto was duly affixed by
the said Theo H. Sharp, Clerk as aforesaid.
Given under my hand this the 26th day of August, 1931.

A. L. EVANS,
,Judge of the County Court of
Un:on County, Tennessee.
State of Tenne:;see,
County of Union, to-wit:
I, Theo H. Sharp, Clerk of the Oounty Court of Union
County, in the State of Tennessee, a. court of record, do hereby certify that A. L. Evans 'vhose name is signed to the foregoing certificate., is now and was at the time of signing the
said certificat~.. Judge of the sa!d County Court of said
County of Union, duly qualified according to la'v; that his
signature is genuine, and that all his official acts are entitled
to full faith and credit.
G:ven under my hand this the 26th day of August ,1931.
THEO H. SHARP,
County Court. Clerk.
(Seal of County Court of Union County, Tennessee)
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State of Tennessee,
Union County:
To Mrs. Francy Price a Citizen of Union County:
WHEREAS it appears to the Court, now in session,
[9]' that R. N. Price has died, leaving no will, and the Court
being satisfied as to your claim to the Ad.ministl'lation,
and you having given bond and qualified as directed by law,
and the Oourt having ordered that Letters of Administration
be issued to you : These are, therefore, to authorize and empower you~ the s~a.id Mrs. Francy Price to take into your possession and contror all the goods,. chattels, claims, and papers
of the said intestate, and· return a true and perfect inventory
thereof to our next County Court, or within ninety days from
the date hereof; to collect and pay a:ll debts, and to do and
transact all the duties in relation to said estate which lawfully devolves on you as Administrator; and after having settled up sa.!d estate, to deliver the residue thereof to those who
have a right thereto by law. Herein fail not.
WITNESS, Theo H. Sharp, Clerk of· said Court, at office, this 1st day of Dec. 1930, and the 154th year of American
Independence.
TI-IEO H. SHARP,
Clerk of County Court.
(Seal of County Court of Union County, Tennessee)
State of Tennessee,
County of Union, to-"rit:

I. Theo H. Sharp, Clerk o-f the County Court of Union
County, in the State of Tennessee,. do hereby certify that the
foregoing is a true ~and perfect copy of Letters of Administration granted to one Francy Pr:ce, wido'v of one R. N.
Price, decease~, as they appear of record in my office at
Maynardsville in Union County, Tennessee.
G: ven under my hand and the official Seal of the Court,
this the 40 day of August, .1931.

THEO H. SH.A.RP,
Clerk of County Court of
Union County, ·Tennessee.
(Seal of County Court of Union County, Tennessee)
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State of Tennessee,
County of Union, to-wit:
I, A. L. Evans, Judge of the County Court of Union
County, Tennessee, do hereby certify that Theo H. Sharp,
whose name is signed to the foregoing Certificate., is now and
was at the time of signing the said certificate, Clerk of the
said County Court, duly elected and qualified according to
law; that his said signature is genuine ; that all his
[10] official acts are entitled to full faith and credit; that
the said certificate is in due form of law; and that the
seal of the Court annexed thereto was duly affixed by the
said Theo H. Sharp, Clerk as aforesaid.
Given under my hand this the 20 day of August, 1931.
A. L. EVANS,
Judge of the County Court of
Union County, Tennessee.
State of Tennessee,
County of Union, to-wit:
I, Theo H. SharP.. Clerk of the County Gourt of Union
County, in the State of Tennessee, a court of record, do hereby certify that A:. L. Ev~a.ns ·whose name is signed to the foregoing certificate, is no'v and was a.t the time of signing the
said certificate. Judge of the said Oounty Court of said
County of Union, duly qualified according to law; that his
signature is genuine, and that all his official acts are entitled
to full faith and credit.
Given under my hand, this the 20th day of August, 1931.
THEO H. SHARP,
Clerk of County Court of
Union County, Tenn.
(Seal of County Court of Union County, Tennessee)
[11]

EXHIBIT FILED \V1TH BILL.

of

THIS DEED, made th~s the 14th day
January, 1929,
between Price Stone and Lime Company;. a corporation orr
ganized a.nd existing under the laws •of the State of Kentucky, and W. B. Paynter and H. L. Paynter,, his wife, of Bell
County, Kentucky, parties of the first part~, and I{entucky
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Virginia Stone Company, a corporation organized and existing under the laws of the State of l{entucky, party of the
second part.
WITNESSETH: That the said parties of the first part
for and in consideration of the sum of Seventy Five Thou..
(sand dollars ($75,000.00) paid and to be paid as follows,
Thirty Seven Thousand Five Hundred doUars ($37,000.00),
one half thereof, to the Price Stone and Lime Comranyjn
hand paid, at andbefore the seahng and dehvery
these
· presents;' the receipt whereof is hereby ackno,vledged and
thirty seven thousand;~ five hundred dollars ($37 ,5PO.OO ) the
other one half thereof, divided into hvo equal ~annual payments of E.:ghteen Thousand, Seven Hundred and Fifty
($18,7510.00) each, payable in one and two years from this
date, with interest at the rate of 6% per annum, payable
semi-annually, as the same matures, and for which two negotiahle notes have been executed by the said party of the second part to the said Price Stone and Lime Company, of even
date here,vith, for Eighteen Thousand, Seven Hundred and
fifty dollars ($18,750.00), each and payable in one and two
years from the date thereof, 'vith 6% interest thereon payable semi-annually as aforesaid~ do hereby grant, barga;in,
sell, convey, .assign and deliver unto the said party of the
second part, its successors and assigns forever, all of those
certain properties, both real and personal, and property
rights as follow·s:

o

1. All of that certain tract or parcel of land lying and
he;ng in the Rose Hill Magisterial District in Lee County,
v:rginia, and bounded and described as follows, to-,vit: .

Beg-inning at a stake at the intersection of the wire
fence, ·where formerly stood a spanish oak, as a corner
tree (now gone) a corner to the lands of l\1rs. L. M.
Hohbs; thence N 32 W. 59 poles to a p~~anted stone, thence N.
4;71,4
83,78 poles to a rock in the edge of a thieket; thence
S. 33 E. 8 poles to a stake; thence N 59 E. 67 ..24 poles to a
w·Ud cherry tree stump, in the Ely line; thence with said Ely
l'ne S. 18 E. 64.40 poles to a. stake about 4 feet north of a
hla.ck walnut. corner to the land of l\tirs. L. ~I. Hobbs; thence
w~th the wire fence. where it for1nerly stood and no'v stands~
practically S. 57 W. 130 po1es to the beg:nning, containing
57.5 acres, more or less, and being the same tract or parcel of
land conveyed to the said Price Stone and Lime Go1npany by
.~ohn A . .Tohnson and 1fary E. Johnson, his wife, by deed
[12]

E:
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dated September 17th:, 192t7" recorded in the County Clerk's
Office for Lee Oounty, Virginia in Deed Book No. 77, page
598,. and said deed is hereby referred to for '8. more particular description of said tract .of land, together with all the
appurtenances to the said tract of land belonging or in anywise appertaining.
2. A certain deed of lease dated April 26th, 1921, from

J. B. Hill and Sallie L. Hill 1 his wife, to the said Price Stone
and Lime Company and the exclusive right to mine and remove all the Limestone on and under a certain tract or
boundary of .land containing •about (15) fifteen acres, lying
and being in the Rose H.Hl ~Iagisterial District in Lee County, Virgin~a, and fully descr1bed therein, together with all
other rights, inteTests, options, privileges and prov:isions acquired by the said Price Stone and Lime Company under
said deed of lease, •a.nd said deed of lease is recorded in the
Clerk's Office aforesaid in Deed Book No. 64, page 450, and
said deed of lease is hereby referred to for a more particular
description of said tract of land. the terms of said lease •anrl
the rights, privileges, options and interests acquired
[13] by the Price Stone and Lime Company thereunder as
af oresa,id.
3. All the houses, build:ngs, structures., betterments, all
machinery, equipment •and personal property erected· and
placed on the leased premises under the said deed of lease as
set forth under nu1nber 2 above, at or near Wheeler, in the
Rose Hill Magisterial District in Lee C'ounty, Virginia, by
the said Price Stone and L!me C'mnpa.ny for the purpose of
mining, operating, quarrying, removing and crushing the
said limestone from the sa~d tract of land under the said deed
of lease aforesaid, and al~ of said property is more specifically and part:c:ularly described under certain different
·
heads as follows :
(a)

~fill

equipment as follows:

lJ 'No. 8 Alrs. Chalmers Crusher,
"6. Austin crusher,

1
1
1
1
1

No.4 Austin Crusher,
Bucket Elevator com,plete 32' '~
Revolving screen 4' x 20\ Allis, Chalmers, complete,
Shaker screen complete 5' x 10',
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1 Belt conveyor complete 2.0" x 44' centers~,
Elevator house and four compartment bins
1 boiler 150 H. P .,
1 boiler 100 H. P.,
1 boiler 100 H. P ..:,
1 Engine 150 H. P. Atlas,
1 Engine 65 H. P .,
1 Compressor, Ingersoll-Rand, on location complete,
2 'Cameron pumps c01nplete 2¥2'' intake and 2'' discharges,
1 Reilly pump complete.
1 Centifug·al pump complete,
1 steam hoist,
Sundry belting, pullies,, etc.
[14]

(B)

Machine Shop equipment as follows:

1 Drill press complete,
1 Lath 25', 24" swing,
ll ~haper complete,
1 bolt threading machine,
1 Emery stand with wheels complete,
1 Prest-o-lite welding outfit complete,
(c)

Blacksmith shop equipment as follows:

1 Power hammer,
1 Forge. anvil, steel sharpen:ng machine (home made"),
Sundry tools.
(d) Certain other toolsl machinery, equipment and
buildings as follows:
1 Air Tank rubout 6' x 12",
1 Gasoline Locomotive" Plymouth, ne,v,
1 Gasoline Locomotive, Plymouth, Old,
1 Gasoline Locomotive, Plymouth, Brookville, new,
1 Gasol!ne Locomotive, Plymouth~ Ford, Adamson, old,
12 or more small rock cars,. with irons and material for
repairs,
1 iMarion Steam shovel No. 60,
2 ,Jackhamm.er drills BCR430,
3 Jackhammer drills RC12,
1 Mile more or less of 2'' pipe,
About 1h mile 20 lb. rail, with ties,
2 Cyclone well drills, tools, etc, no. ropes,
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1 Steam shovel, Marion 21, coomplete,
Pipe 111!" and % ",
~Water tank on hill,
1 garage building,
~Jl!gasoline house 'vith stand and tank,
1 car pusher,
1 Light generator with wire in place.
[15]

(e) Office building and fixtures therein and
with as follows:
1 Typewriter,
1 Filing cabinet,
1 Safe,
2 :desks a.nd 1 table,
Stove,
Stationery.

ther~-

(f) All other equ:pment on the premises including one
horse wagon.
(4) A certain deed of lease dated April 1st, 1924, from
J. B. Hill and S. L. Hill, his wife, to the said Price Stone and
Lime Company whereby the said J. B. Hill and wife leased,
demised and let unto the said Price Stone and L!me Company
for certain terms of fme and for certain uses and purposes
therein set forth, all of a certain tract or parcel of land containing three (3) acres, more or less,. with the present house:;
and railroad track thereon, lying· in the Rose Hill l\{agisterial
D!strict east of and near the Walnut Hill depot of the Louisville & Nashville Railroad Company, in Lee County, Virginia,
and bounded and desc.ribed fully in said deed of lease, which
is recorded in the Clerk's Office aforesaid :in Deed Book No.
79, page 9 and said deed of lease is hereby referred to for o.
1nore partictrlar description of tract of said land and all of
the rights, options, and privileges acquired thereunder by the
said Price Stone and Lirne ComP'any and for the full tenu
~re~
.
( 5) Contract dated J anua1'Y lOth, 1929, fron1 S. J..J. Hill
to the sa~d Price Stone and Lime Company wherein the said
S. L. Hill for the considerat:on therein mentioned, granted
unto the said Price Stone and Lime Company the right and
privilege to cn1sh ·stone quarried from other lands on bee
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fifteen (15) acre tract of land with the machinery., structures and appliances erected thereon by the said Price Stone
and Lime Company as provided for under the deed of lease
·set forth under number 2 abov~. and said contract and all
rights acquired thereunder by said Price Stone and Lime
Company are intended to be conveyed and transfer[16] ed therein, 'vhich is recorded in the Olerk's Office
aforesaid in Deed Book No. 7Q, page 11, and said cont~act js hereby referred to for a more particular description
of the rights of said Price Stone and Lime Company acquired thereunder and for its full term.
TO HAVE AND TO HOLD the said tract or parcel of
land with its appurtenances aforesaid, all of the personal
property, and llt.ll of the deeds of lease and all rights acqlu!ired hereunder, and all the property rights acquired by
sa:d Pr!ce Stone and Lime Company under each and all of
the heads Numbers 1, 2, 3, 4 and 5, as set out above, unto the
said party of the second plllrt, its successors and assigns forever in fee simple.
And the said parties of the first part hereby covenant
with the said party of the second part that the said Price
Stone and Lime Company 'vill 'varrant generally the s~aid
tract of land, an of the property., the sa;id deed of lease and
all rights it acquired thereunde~. and all other property
rights it acquired by it under each and all of the foregoing
heads numbers 1, 2, 3, 4 and 5. hereby conveyed; and that the
said W. B. Paynter and H. L Paynter, his 'vife, will warrant
specially all the said property, both real and personal, the
said leases and rights acquired thereunder, and property
rights, set out under said heads as aforesa:d.
And the sa·~d Price Stone ·and Lime Company hereby and
herein expressly reta~n and reserve a Iien on all of the aforesaid property, both real and personal. deeds of lease and
rights acquired thereunder, and all other property rights
hereby conveyed to secure the said two deferred payments of
purchase money for Eighteen Thousand Seven Hundred and
fifty dollars each {$18,75000).. evidenced hy the said two
negot:able notes as aforesaid.
In test:mony whereof. the said Price Stone and L!me
[17] Company has caused this deed to be signed in its name
by R. N. Price, its President, and its corporate seal to
be hereto affixed and attested by W. R. Pool, its Secretary,
all of 'vhicl1 is done under and pursuant to an order of thn
Board of Directors thereof, and the s-a=d W. B. Paynter and
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H. L. Paynter, his wife, have hereunto subscribed their names
and affixed their seals, the day and year first above written.

PRICE STONE AND LIME COMPANY,
By R. N. PRICE,
President.
(Seal)
W. B. PAYNTER
(Seal)
H. L. PA.YNT.ER
SEAL
(Price Stone, Lime Company, :Middlesboro, Ky.)
Attest:

W.R. POOL,
Secretary.
State of J{entucky,
County of Ben: to-wit:
I, John H. Chesney, a Notary Public in and for. the
County and State aforesaid, do certify that R. N. Price,
whose name is signed to the writing above, bearing date on
the 14th day of J~anuary., 1929. has aclmowledged the same
before me in my county aforesaid.
Given under my hand and seal of office this the 17th day
of January, 1929.
My term of office exp:res on the 25 day of Jan., 1932.

JOHN H. CHESNEY,
Notary Public for Bell County
Kentucky.
(John H. Chesney, Notary Publ!c, Bell Coun.ty, l{y.)
State of JCentucky,
Gounty of Bell, tq-wit:
I, John H. Chesney, a Notary Public in ~and for the
County aforesaid in the State of Kentucky, do certify that W.
B. Paynter and H. L. Paynter, his wife, whose names are
sig'lled to the writing above., bearing date on the 14th day of
January;, 1929., have acknowledged the same before me in my
County aforesaid.
My term of off:.ce expires on the 25 day of Jan. 1932.

-
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Given under my hand and seal of office this the 17th day
of January, 1929.
JOHN H. CHESNEY,
Notary Plllblic for Bell County,
Kentucky.
(John H. Chesney, Notary Public, Bell County, Ky.)
Virginia,
Lee County, to-wit:
In the Cl'erk's Office of Lee County;, on this the 19th
day of January, 1929, this deed was presented, and,
together with the certificate annexed admitted to record and indexed.
·
Teste:
[18]

J. lvL SMITH,
Clerk.
By C. D. WALTON,

D. C.
A Copy Teste:

C. D. WALTON,
D. C.
Deed Book No. 79, page 21, et seq.
Virginia:
[19]

At a Circuit Court continued and held for Lee County,
at the Courthouse thereof, on Saturday, the 14th day
of February, 1931.

It ~appearing that R.N. Price a citizen of Union County,
Tenn .. died in ~Iiddlesboro, Ky., in a hospital, on the 25th
day of November, 1900; that at the time of his death, he had
Personal Property in Lee County, of an est:mated value of
$19,000.00 that he left no real estate and that he left no \vill.
Therefore, upon mot:on of G. S. Fortner ,a cit~ zen of Lee
County. Virginia, who n1ade oath as the la\V directs and entered into bond in the penalty of $20,000.0t), conditioned and payable as required by law, "rith United States Fidel:t.y and
Guaranty Company, his surety therein, he ~s granted letters
of administration of the Personal Estate of the said R. N.
Price, deceased, in due form. And said bond being acknowledged by the said obHgors, is ordered to be recorded.

--,

64

. .-\.nd the said G. S. Fortner, also, was duly sworn to faithfully discharge his duties ,as said Administrator.
A Copy Teste:
C. D. WALTON,

D. C.
!(NOW ALL ~fEN BY THESE PRESENTS, That we,
G. S. Fortner, Principal and United States Fidelity and
Guaranty Co., Surety are held and firmly bound unto the
Commonwealth of Virg:nia, in the sum of Twenty Thousand
($20,000.00) Dollars, to the payment whereof, 'vell and truly
to be made to the sarld Commonwealth of Virginia, we bind
ourselves and each of us,~ our and each of our heirs, executors
and administrators, jointly and severally, firmly, by these
presents. And we hereby 'vaive the 'benefit of our exemption
as to this oblig,ation, and any cla:m or right to discharge any
liabiLity to the Commonwealth arising under this bond or by
virtue of said office., post or trust. 'vith coUJpons detached from
the bond~ of this State. Sealed with our seals, and
l~O] dated this 14th day of February one thousand ni~e
hundred and thirty.
THE CONDITION OF THE ABOBE OBLIGATION IS
SlJCH, That 'vhereas, G. S. Fortner has been appo:nted Administrator of the Personal Estate of R. N. Price, Deceased.
Now if the said G. S. Fortner shall fa~thfully discharg·e
his duties as sa:d adm!nistrator, then this obligation to be
void, or otherwise to remain ~n full force and virtue.

G. S. FORTN'ER
(Seal)
UNIT}JD STATES FIDELITY
A:t\TD GUARANTY COMPANY (Seal)
By W. L. DAVIDSON,
Atty. in Fact.
In the C.ircu!t Court of the County of Lee, the 14th day of
Feb. 1931.
This bond 'vas eexcuted and aclmowledged in open court
hy the obligors~ and ot·dered to be recorded.

Teste:

J. 1\1:. SMITH,
Clerk.
A Copy Teste:
C. D. ·WALTON,
D. C.
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[21J

Middlesboro, Kentucky.
January 14th, 1929.

Two years after date I, we or either of us promise to
pay to the order of Price Stone and Lime Company the sum
of Eighteen Thousand, Seven Hundred :and Fifty Dollars
($18,750,.,()0), negotia~ble and payable at Citizens Bank &
Trust Co., Middlesborough, Ky., for value received, 'vith interest from date, at the rate of six per cent., per annum,
payable semi annually;, until paid. Makers~, sureties, indorsers
and guarantors severally waive demand, protest, notice of
protest, notice of default in payment and .legal diligence to
enforce collection.

KENTUCKY-VIRGINIA STONE COMPANY,
By W. B. PAYNTER,
President.
Endorsed:
Paid R. N. Price Int. on note for 6~months, this July 5th,
1929, $562.50.
Jan. 15th, 1930., Int. pta.id to date, $562.50.
July 15th, 1930 Interest paid to date, $562.50.

DECREE FOR INJUNCTION.
·virginia:
At a Clrcuit Court, continued and held for Lee County,
at the Courthouse thereo~, on Thursday, the 19th day of
February, 1931.
G. S. Fortner, .Administrator,

Compl·ainant

vs.
IContucky Virginia Stone Company, a Corporrat:on, Defendant
Upon tlw prayer of the with!n hill, an injunction is
granted to the complainant, enjoining and restraining
the defendant, Kentucky Virginia Stone Company,. a
corporat:on, from paying tl1e amount of the $18,750.00 note
with its interest to anyone save and except to the complainant, until a future order of this court.
[22]
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DEFENDANT'S DEMURRER.
E,Hed April 7!, 1931.

G. S. Fortner, Administrator,

Complainant
In Chancery.
vs.
)
Kentucky-Virginia Stone Company;, a corporation, Defenda.ut
To the Honorable E. T. Carter, Judge of the Circuit
Court of Lee County, Virginia.
The. defendant, KentuckyrVirginia Stone ~Company, a
corporation, by its attorney, comes and ·says that the comp]a.inant 's bill is not sufficient in law.
It assigns grounds for said demurrer as foilows:
1. Because the contract as alleged in said bill and as
shown by the exhib:.t '~Deed'' filed therewith., is and ·was between Price Stone and Lime Company;, a corporation org"~an
ized and existing under the laws of. the State of Kentucky,
and W. B. Paynter i~nd H. L. Paynter, his wife, of Bell
County., Kentucky, arid the Kentucky Virginia Stone Company, a corporation or~anized and existing under the la,vs of
the State of ICentooky and that the aclmowledgements of th~
gantors in sa:d deed were taken and certified before and by
a Notary Public of Bell County, Kentucky and the contract
consummated and the deed delivered in Bell County:, I{entucky.
·

2. Because the b:ll alleg~s that the note sued on for
$18,750t00 subject to the credits thereon as alleged, was, at
the time of the death of the alleged owner, R. N. Price, deceased, in the Cit!zens Bank & Trust Company, in
[23] Middlesboro, ICentucky, and that R. N. Price died in
Middle!:)IJoro, ICentucky.
3. Because _the sa:d note dated January 14th~ 1929, for
the sum of $18;750 00 sued on, alleged _to belong to the said R.
N. Price, decea.sed, at the time of his death. shows upon its
face that it 'vas made in J\tfiddlesboro, Kentucky, and expressly made payable in ICentucky at O~tizens B~ank & Trust
Company in Middlesboro, ICentucky, its place of performance, make it a Kentucky contract.
4.

Because the foreg·oing- shows that the said contract
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and note sued on are Kentucky conh~acts, and will be governed and controlled by the l{entucky la,vs as to the rights
of the parties thereto, their validity, nature, obligation, interpretation and effect both as to the rights of R. N. Price,
the alleged owner of the note sued on in his lifetime~ and as
to his pel'sonal representative since his death; and that W.
R. Pool;, who has been appointed the Kentucky administrator
of the estate o~ R, N. Price, deceased, as alleged in said bill,
has and had the right to take charge of saJid note for $18,750.00, which was in Kentucky at the time of the death of the
said R. N. Price, deceased, as well as all other personal proPI·erty of said decedent in Kentucky at the time of his death,
for administrat!on pursuant to the Kentucky laws as to the
said note sued on and all other personal property, then in
l{entucky as they are 3Jld were Kentucky assets of the said
decedent.
5. Because neither }tfrs Francy Pr!ce, the wido'v of R.
N. Price, deceased, and the alleged administratrix of his
estate in Tennessee, nor G. S. Fortner, the alleged ~a.dminis 4
trator of R. N. Price.. deceased., in Virginia, has Qr had any
rig·ht to the note sued on for $18, 750JOO for administration at
the time of the institution of this suit, or at any other time.
6. Because that part of the pva.yer of said bill which alleges that the defendant be enjoined from paying over sa1d
debt reuTesented by sa:d ~~en note save ·and except to the
complainant as adminstrator in Lee County, Virginia, of the
est,a.te of R. N. Price, deceased. is contrary to and in violation of the R.entucky laws, as W .. R. Pool, the Kentucky administrator of said estate had a rig·ht to take charge of said
note as a l{entucky asset and has ,a r!g·ht to receive the
[24] proceeds of said note when collected for admin!stration under the J{entucky laws.
7. ~Because at the time of the alleged appointment of G.
S. Fortner ad1ninistrator of the estate of R, N. Price, deceased, in Lee C'ountv, , ...irginia, the hill does not allege that there
were any assets in Lee County Virg:n;a, 1belong:ng to the
estate of R. N. Price, deceased. for administration.
8. Because if the appointment of G. S. Fortner as ·administrator of the sa:d estate in Lee CountY,, Virginia, is
legal, and !f he laas tlw r:ght to bring this suit for the collec-

V
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tion of the note sued on, the right to do so relates only to the
remedy and not to the rights of the parties to the proceeds of
said note, being a Kentucky asset, under the Kentucky law,
be·cause when the note is collected the proceeds thereof would
have to be paid toW. R. Pool, the l{entucky administrator of
the estate of R. N. Price, deceased, for administration uri.der
the laws of Kentu~ky.
And other grounds of demurrer to be assigned at Bar a.t
the hearing of this demurrer, and such other additional
grounds as may be assigned on or before the hearing.
This the 6th day of April, 1931.
Respectfully submitted,
KENTUCKY-VIRGINIA STONE
COMPANY, a Corporation.
By B. H. SE,VELL,
Attorney.
Virginia:
At a Circuit Court conHnued and held for Lee County, ai
the Courthouse thereof, on ThUJ:rsday" the 14th day of May,
1931.

G. S. Fortner, Administrator,
Complainant
vs.
Decree.
l{entucky Virginia Stone Company, a corporation, Defendant
This cause call}.e on th:s day to be heard upon the bill of
compl1a.int a.nd the exhibits filed therewith, and upon the demurrer filed in the cause by the defendant, and upon the motion of the complainant by his attorney asking leave of the
court to amend the bi.ll by inserting on page one of the .bill
after the words "and a note for the sum of $18,750.Q) secured by real estate ·in the County of Lee and State of Virg'nia the follo,ving words and figures, to-,vit: "which note
'vas found among tl1e papers of the said R. N. Price,
[.251 deceased, nt his res-idence in U niou Oounty, Tennessee,
and a copy of which is filed as a11 ~~xhibit W1ith this
hill." And the defendant by its attorney objected to the motion, and it was argued by counsel.
Upon consideration of all which the Court being of the
opinion that the complainant is entitled to said amendment,
the objection of the defendant to said motion is hereby overruled and tlw 31bove named ·an1endment is permitted to be
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made at bar;, and the cause is continued to a future day of
this term to be further heard upon the demurrer filed in the
cause by the defendant.
Virginia:
At a Circuit Court continued and held for Lee County,
m; the Courthouse thereof, on Tuesday, the 26th day of May,
1931.
G. S.

~,ortner,

Administrator,
vs.
Decree.
Kentucky Virginia Stone Company, a Corporation,

Complainant

Defendants.

This cause came on this day to be further heard upon
the papers former.ly read in t.he cause and upon the decree
~ntered in the cause on the . . . . . . day of 1\{ay, 1931.. and upon the motion of the attorney for the defendant asldng the
Court for a period of n:nety days, from the 18th day of 1Ia:y,
1931, on 'vhich day an amendment 'vas permitted by the
Court to be. made to the bill in this cause, to amend the demurrer previously filed in the cause by the defendantJ, ~and
was argued by counsel.
Upon consideration of all which it appearing to the Court
that the defendant is entitled to a reasonabJ.e time within
which to mnend his de1nurror and file same to the bill as
amended. it is hereby adjudged, ordered and decreed that the
motion of the defendant for a period of ninety days within
which to file an amended demurrer to the bill as amended,
be and the same is hereby overruled, 1a.nd it is hereby adjudged, orrlered and dec.reed that the said defendant be and it is
~iven forty five days from the 18th day of J.\llay 'vithin which
to prepare and file its amended demurrer to the bil1 as
amended, and for th~s purp<;>se th:s cause is continued until
tl1e 6th day of July, 1931.
[26]

DEl\IURRER., TO Al\IENDED BILL.

Filed July 3, 1931.
G. S.

Fortner~

Administrator,
Complainant
Ys.
)
In Chancery.
l{entucky-Virginia Ston~ Con1pany, a corporation, Defendant

/
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To the Honorable E. T.. Carter, Judge of the Circuit
Court for Lee County., Virginia.
The defendant, l(entucky-V.irginia Stone Company, a
corporation, by its atton1ey, comes and says that it filed on
the 7th day of April, 1931, a demurrer in writing to com.plainant's original bill.
,
On motion of the counsel for complainant, the complainant 'vas ·allowed to amend his originar bill by interlining
therein after the words ''State of Virg:nia' ', the following:
''which note was found among the papers of the said R. N.
Price, deceased, at his residence in Union County., Tennessee,
and a copy of which is filed as an exlribit with this bill'' an:d
which said amend1nent to said original bill was made by the
decree entered in said cause on the 14th day of ~fay, 1931.
The said defendant, by its attorney, comes and says that
said amended bill is not suffiicient in law.
This demurrer of this defendant to said amended bill is
made under the decree entered in th:s cause on the 26th day
of May, 1931, and it asks that this, its said demUJrrer to said
amended bill, be cons'!dered as an addition to and in con·
nection with its s~aid demurrer to the said or:ginal bill.
This defendant assigns grounds for its demurrer to said
amended 1bill as follows :
1. Both the original and amended b~lls show that the
note for $18,750.00 sued on is a I{entucky asset. for the following reasons :
a. Because said original bill ~alleges ''that at the time
of tl1e. death of R. N. Price, deceased, the said note for $18,750.00 'vas in the C'itizens Bank & Trust Company in Middlesboro, Kentucky''.
b. Because said amended hill alleging '' wh:ch note was
found 'among the papers of the said R N. Price, deceased, at
his residence in Union County.. rrennessee, and a copy of
which is filed as an exhibit with this blll''. does not change
the allegation in the or~ginal bill "that said note at the t:me
of the death of R. N. Price, was in the c:tizens Bank & 1-'rust
Company in Middlesboro, l{entucky.
[27]

c. Because said note could not have been at the samt~
time both in the Cit:zens Ba_nk & T~st Company in
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::Middlesboro, l{entucky, and among the papers of R.N.
Price, deceased,. at his residence in Union Connty, Tennessee.
2. Because the said note for .$18,750.00, sued on, is a
Kentucky contract, and is to be performed in Kentucky, re
gardless of the place where it \Vas ·at the time of the death of
R. N. Price, deceased. And being a Kentucky contract the
Kentucky law governs and controls as to the rights of the
parties thereto. the validity of said contrac~ its nature, obligaition, jnterpretation and effect as to the rights of R. N.
Price, the alleged owner of said note in his lifetime,. and as to
his personal representatives since his death.
3. Because both the said original and amended bills al,..
lege that R. N. Price died in Middlesboro, Bell Oounty;, Kentucky, .and at the time of his death there he had anyway some
money mi a check:ng account in the Citizens Bank & Trust
Company, and he left at least one heir at law as a distribukee
who then lived in Middlesboro, l{entucky. Under this state
of facts, it was necessary for a Kentucky ~U.dministrator of R.
N. Price, deceased, to be appointed to take charge of all of
the Kentucky a·ssets, including the note sued on, for administrat~on,. which ·wouJd include the payment of the debts of
the Kentucky creditors and paying off the Kentucky distrihutees out of the l{entucky assets, and for these reasons W.
R. Pool was appointed in the proper Court of Bell County,
Kentucky, the administrator of the estate of R. N. P1ice, deceased, in l{entucky.
4. Because neither 1\Irs. Francy Price, the alleged Tennessee Administratrix, nor G. S. Fortner, the alleged Virginia Administrator, has or had ·any right to the possession
of said note sued on for any purpose. Because, under the
law·, it properly belonged to W. R. Pool, the Kentucky administrator, for the purpose set out under the preceeding
·
number.
5. Because if the appointment of G. S. Fortner as adnl'nistrator of the said est-a.te in Lee County. Virginia, is
lega];. and if he has the right to bring this suit for the collection of the note sued on, the right to do so relates only to the
remedy and not to the rights of the parties. Being a
[28] Kentucky contract, under the Kentucky law·, makes it
a Kentuck"Y asset.
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6. Because under the facts stated under the preceedmg
ground No. 5, the proceeds of sa:id note when collected~ under
the l{entucky la,v, ·will be paid over to ,V. R. Pool, the l{eiitucky achninistrator of R. N. Price, deceased, for administration, and the l{entucky law will require hhn out of the Kentooky assets to pay first the debts of l{entucky creditors and
then the distributees of R. N. Price., deceased.
7. Because the object of this suit being to collect said
note and have the proceeds thereof paid over to the said complainant, G. S. Fortner, as the Virginia administrator, cannot ·be maintained under the law, as he has no right to said
note or to receive the proceeds of said note 'vhen collected.
Therefore., it is subm~tted that the said object of this suit
cannot be mai!ltained, and the demurrer should be sustained
and the suit d:smissed at the complainant's costs.
And other grounds of demurrer to be assigned to said
amended bUl at the hearing of this demurrer, and such additionel grounds as may be assigned on or before the hearing.
This the 3rd day of ,July, 1931.
Respectfully submitted,
l{ENTUCI\::Y-VIRGINIA STONE
COl\fPANY, a Corpova.tion,
By B. H. SEWELL,
Attorney.
Virginia:
At a C!rcUJit Court, continued and held for Lee County,
at the Courthouse thereof, on Wednesday, the 8th day of
July, 1931.
G. S. Fortner, Administrator,
vs.
Decree.
l{entucky-Virgin~a

Complainant

Stone Company;. a Corporation, Defendant

This cause came on this day to be again heard, upon the
original bill as amended bv leave of the Court on the)4th day
of ]\fay, 1931, and the exhibits filed there,v:th, the original demurrer on the 7th day of April, 1931, and also the demurrer
filed to the said original bill, as amended, ·by the de[2~]
fendant on the 3rd day of July, 1931, the joinder in
said two demutrers by the complainant, and "Tas argued by counsel.
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Upon consideraUon of all which, the Court being of the
opinion that the said original bill and the said original bill,
as amended,. a.re sufficient in law, therefore,, it is hereby
adjudged, ordered and decreed that the demurrer of the defendant, filed to the original bill, .and also the demurrer, f.iled
to the original bill, as amended by defendant, be and the
same .are both hereby overruled and the said defendant
is hereby given thirty days from the date of this decree
to prepare and file its answer in the c8Juse, and this cause is
hereby continued.
DEFE.NDANT'S .ANSWER
Filed August 5, 1931.
G. .S. Fortner, Ad1ninistrator,
Complainant
vs.
Kentucky-Virginia Stone Company, a Corporation, Defendant

To the Honorable E. T. Carter, Judge of the Circuit
Court for Lee County.;. Virginia.
The defendant, Kentucky-Virg:nia Stone Company~ a
corporat!on organized and existing under the laws of the
State of· Kentucky, says that on April 7th, 1931, it filed a demurrer to the complainant's original bill, ·and that on July
3rd, 1931, it filed a demurrer to the comp~ainant ,.s amended
bill.
Not 'va:ving said demurrers to said orig1nal and amended bills hut relying and insisting thereon, should further answer be reqlllired of this defendant it .answers said original
b~lls as follows:
That as to the allegations in complainant's said or:ginal
and amended bills as to what County and State R. N. Price
was a cit:zen, that he died intestate on the 25th day of Novem"Per, 1933, in a ~Iidd,Iesboro Hospital, in the City of Middlesboro, where he had been taken for treatment dur~ng his last
1llness. that at the time of his death. he left as his only heirs at
la,v,. Francy Price, as his widow, 1\Irs. Zanna Price Irwin,
of l\:[!ddlesboro, J{entucky, a daughter, Mrs. Opie Pool,
[aJJ of Sellersburg. Indiana, a daughter, and 'W. U. Price,
of l{noxville, Tennessee, a son, the defendant has no
personal lrnow.ledge and neither adm:ts nor denies said al~
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legations, but in so far as the complainant seeks to affect the
defendant's rights in the subject matter of this suit it call~
for strict proof thereof ; that as to the allegations in said
original and amended b:Ils that at the time of the death of the
·said R. N. Price he left estate both real and personal in
Union, County, Tennessee, and that after the death of the
said R. N. Price,. his 'vidow, Francy Price, being preferred
under the laws of the State of deceased residence, applied to
the County Court of Union County, Tennessee, for Letters of
adm~nistration as being- the proper Court in said State 'vhich
has cognizance of su~h matters, and was duly appointed administratrix of the said R. N. Price, deceased, and entered
into a bond in the penalty of $30,000.00 conditioned as the law
directs, the defendant has no personal lmo,vledge, nor is it
advised as to whether or not th: s is a correct statement of the
law thereon, but in so far as the rights of the defendant is
sought to be affected !by these allegations it ca.Us for stnct
pr.oof thereof; but the ~efendaut says that it is true. as alleged in said original bill, that at the time of the death of the
said R. N. Price he had some money on checking account in
Citizens Bank & Trust Company in the City of J\IIiddlesboro,
Kentucky, and a note for the sum of $18,7500Jt secured by
real estate in the County of Lee and State of Virginia, payable to the order of Price Stone & Lime Company, and it denies that said note as alleged in said amended b:Il 'vas found
among the papers of the said R.N. Price, deceased, at his residence in Un!.on County, Tennessee.
The defendant says that it is true, as it is informed_, that
during the lifetjme of the said R1 N. Price, deceased. and for
a long period of time prior to the 14th day of January, 1929,
that the said R.N. Pr!ce and others operated a lime grinding
plant located in Lee County, Virginia,. under the corporated
name of PrJce Stone & Lime Company. but it den· es that on
the 14th day of January;. 19·29, the said R. N. Pr!ce and others
sold and conveyed by deed bearing date on the 14th day of
January. 1929, to the J{entucky Virghiia Stone Company, a
corporation organ;zed and existing under the la"rs of thn
State of l{entucky, all of its real estate, leasehold estate
[31] and full equipment of 'vhatever kind, for the cons:deration and on the terms of payment as therein alleged,
but th~ defendant alleges that the Price Stone & Lime Conlpany, a corpOI"~ation org-anized and existing under tlle laws of
the State of Kentucky, sold and conveyed by deed bearing
date on January 14th, 1929, to Kentucky- Virgin~a Stone
Company;. a corporation organized and ex~sting under the
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laws of the State of Kentucky, all of its real estate, leasehold
estate and all of its equipment of every kind, for the consideraltion of $75,000.100 on~..1half of which was paid in cash at
the date of said deed and the rema!nder of said consideration
was divided into two equal payments, coming due and payable in one and two years from the date of said deed, and for
which two deferred payments notes bearing even date with
·said deed and for the principal sum of $18,750.00 each were
given by the said Kentucky Virginia Stone Company to ·the
said Price Stone & Lime Company, 'bearing interest from
date at the rate of 6% per annum, interest payable semi-annually, and due in one and two years from date respectively,
and the said two notes were secured by a lien retained in said
deed, ·and it supposes that the attested.copy of said deed filed
with sa!d bills, ·marked "Exhibit Deed" is a correct copy of
said deed.
Further answering said or! ginal and amended bills, the
defendant says it has no knowledge as to whether or not at
the request of Francy Price, Administratrix •as aforesaid,
that the complainant was appointed admin: strator of R. N.
Price, deceased, in Lee Councy, Virginia, and neither admits
nor denies said allegation but calls for strict proof thereof if
intended to affec.t its r:ghts, and it denies that the last of the
said two notes for the sum of $18.750 03 is due and payable in
Lee County, Virginia, and alleges that the said note shows
upon its f•ace that it was made and· executed in the Sta.te of
Kentucky, and is expressly made payable, on its face, at the
Citizens Bank & Trust Company, in ~Iiddlesboro,. Kentucky,
and denies that the complainant was duly and legally appointed tfldministrator of R N. Price., deceased in Lee County,
Virginia, as .the said R. N. Pr!ce, did not at the time of his
death, or since, have any assets or estate in Lee County, Virg]nia. but the property upon which a lien was retained to secure the purchase money notes is s~tuated in Lee County,
Virg!nia. ·and the lien retained on said property does
not ~onstitute a Virginia asset, it is only a security for
l32] the note sued on and applies only to the remedy for the
collection of sa·d note for the .proper administrator as
hereinafter c:;hown.
The defendant further answering said b;lls says that it
does not understand the allegation therein which says, ''that
after the. consummation of said sale of property to this defendant in Lee ·county, Virg:nia, a division of the deferreu
payments representing by said two notes was made among
the parties executing the deed to said property, and that the
1
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last note due for the sum of $18,7~0.00 to-wi~, the note sued
·on herein feli to and became the sole property of R. N.. Price,
- deceased,'' as the contract of sale of the property at first
was made, in 'vriting,. between Price Stone & Lime Company,
and W. B. Paynter, and the deed, as shown by" the ''Exhibit
Deed" filed 'vi.th the said 1biUs, was made by Price Stone &
Lime Company, a corporation as aforesaid, in which W. B.
Paynter and wife joened, to the I~entucky Virginia Stone
Company~ u corporation a.s aforesaid, and it denies that there
was any- division of the deferred paymentS;, represented by
said two notes, between Price Stone & Lime Company and
W. B. Paynter and wife, as grantors in said deed, and the
Kentucky V~rginia Sitone Compa;ny, and alleged that the
said note here sued o:n is not endorsed by the payee, Price
Stone & Lime Company, as an examination and inspection of
the copy of note filed ,vith said bills and the original note itself will show, and that the sa~d note is pa)Tiable to the order
of ·Price Stone & Lime Company and not to Price Stone &
I1ime Company or bearer, and a.n endorsement and delivery
of said note to the said R. N. Price 'vould have been necessary to pass the title to him of said note; nor has it any
lmo,vledge or information that the said note was in the hands
of the said R. N. Price at the time of his death, but this defendant did make the two payments of interest on said not~,
as alleged in said bills, to the sa:d R.N. Price.
The defendant. further anfnvering said bills says that it
is true a lien was retained .in said deed., copy of wh!ch is fileJ
with sa~d bills marked ".Exhibit DEE·D", from Price Stone
& Lime Company and W.. B. Paynter and wife to the
[33) Kentucky Virg:nia Stone Company to secure the paytnent of the deferred purchase money as evidenced by
the said hvo notes., and tbn,t the said note sued on and secured by said lien is past clue,. hut denies that a demand for tbe
pa.yment of said note had heretofore :been made on the defend~UJt by the compla.~ nant, or any party in interest, and denies
tlu1,t it has neg·lec.ted and still neglects or refuses to pay the
same over to the emnplainant or to n.ny otl1er person 'vh(\ has
the r~g·ht and is enftled to the proceeds of said note 'vhen collected, or to any lega! personal representative of the estate
of R. N. Price, deceased, if such representative is legally
authorized to receive the proceeds of said note. The defend.
ant, in th:s connection, further ans,vering ~aid bill alleges
that on Febru,ary 17th, 1931. it wrote a letter to Mrs. Francy
Price, administratrix of R. N. Price, deceased, in Tennessee.
to Sharps Chapel, Union County, Tennesse~, and Mr. W. R.
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Pool, administrator of the estate of R,. N. Pr:ce, deceased, in
Kentucky, at Sellersburg, Indiana, notifying them that it had
collected its money from the State Hig·hway Department and
was then ready to pay said note due Price Stone & Lime Company on January 14th, 1931, provided that the parties to
\vhom said letter 'vas addressed could arrange definitely and
conclus:vely to "rhom is the correct person for it to pay said
note, and that a proper release of the lien in the deed at
,J ones·ville be made by tl1e proper one. A copy of said letter
is here.:with filed marked "KVS Co. Letter'\, and asked to
be treated as part of this answer. And the defendant is ·advised and alleges that having offered to pay said note! to the
proper parties, or personal representative of R. N. Price, de~eased, if h:s estate is entitled to the proceeds of said note.,
provided the proper release of the lien was made in said
deed, that said note should not bear interest from and after
the date of said letter, and it denies that the said note sued on
is or ·was ever in the possess.ion of the said complainant.
The defendant den:es the allegation in said bills that the
complainant, as the alleged admini.strator of the estate of said
R. N. Price' deceased, in Lee County, Virginia, has the right
to come into ·a Court of equity in the Sta~e of Virginia to enforce sa:d lien aga~nst the property conveyed in said deed for
the collection of the note sued on, and receive the proceeds of
said note 'vhen collected, as alleged in said bills ; and it
[34] supposes that the copy of said note sued on is a cOl'rect copy thereof hut the defendant asks that said
original note be filed with sa~d bills.
The defendant further answering said bill says that it
is true that after the death of the said R. N. Price, one W. R.
Pool, the husband of 1\frs Opie Pool, one of the heirs of R. N.
Price. deceased, and on her motion 'vas appointed administrator of the estate of R. N. Price, deceased,. in Bell County,
l{entucky, and it denies that the sa!d W. R Pool, at that time,
was a res:dent of the State of Indiana but was a citizen and
had his residence ~n the city of 1\fiddlesboro, J{entucky, and
\Vas only temporarily absent in Indiana in the conduct of
~orne business
And the defendant alleges that the said V\'".
R. Pool was duly appointed and qualified as said admin~stra
tor in ~Iidd1esboro, wh;ch is in Ben County, J{entucky, by .the
proper Court and gave bond as such Kentucky administratot"
of said estate of R. N. Price. deceased, in the sum of $24G,OOO.OO with the Ohio Casualty Insurance Company as surety
thereon, which was approved by the Court . and a certified
cop;y of the said order of appointment of said W. R. Pool as
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administrator of said estate, and the said bone\ are herewitli
filed as parts of this answer:, marked ''Order'' and ''Bond''
respectively, and asked to be treated as parts of this answer.
And it further says that the allegation in said biUs which says
tha~ the estate of R. N. Price, deceased in the State of Kentucky., is not indebted is denied. And the defendant denies
the allegation in said bills that the said W. R. Pool was not
only trying to take possession of the estate of the said R. N.
Pr:ce, deceased, in. the State of Kentucky but else,vhere, and
denies tha.t he was trying to collect and take in his possession the proceeds of the note sued on, as secured by the lien
in the aforesaid deed, and denies that the said Francy Price,
a.s administratrix, and the complainant have any reason, good
or otherwise. for sa.Y:ng if he had taken possession of the
Kentucky assets that that would have delayed the collection
of this indebtedness or caused the estate of R. N. Price, de.
ceased;. to suffer irreparable loss, and denies that his collecting said note would have otherwise hindered, · retarded and
held up said Francy Price, as administratrix in Tennessee,
in the proper and orderly administration and settle[35] ment of the estate of R. N. Price, deceased. And the
defendant is advised and here alleges that the note
sued on is a Kentucky asset, and any otl1er personal prope·rty
in the State of l{entucky at the time of the death of the said
R.N. Price, deceased, was also Kentucky •assets, and that W.
R. Pool. aR the Kentucky·adm'nistrator of the estate of R.N.
Price, deceased. had a r;g-ht to sa;d note and other personal
property found in l{entucky, as Kentucky assets, for administration under the Taws of l{entucky if owned bv
aid
estate; and it denies that the sa'd Francy Price as the allege
Tennessee administratrix of said estate, and the compla:n.
ant, as the alleged ~adm;n:·strator of said estate in Virginia,
l1acl any right to take charge of said note for administration.
The defendant further answer:ng said bills denies the allegation that inasmuch as t.he said property securing the payment of said indebtedness lies wholly in the State of Virginia, ;)
that the sale and purchase of said property 'vere consummated therein. hut on the contrary it alleges that the contract, dated December 22, 19.28, in \Vriting, for the s•ale of sa!d
property was at first made between Price Stone & Lime Company, a Kentucky corporation, and W. B. Paynter, of Middlesboro., Kentucky, in J{entucky, and a copy of said contract
is herewith fired marked ''Contract'' ; ~and that the deed, copy
of which is filed with said hills marked ''Exhibit Deed,''
shows that the said deed was signed and ackno,vledged by the
1
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grantors, Price Stone & Lime COmpany and W. B. Paynter
and wife, in Bell County, Kentucky, before a Kentucky Notary Pub1ic. ·and that the said deed was delivered by the said
grantors to the sa.id grantee in Bell County, 1Centucky, and
the contract consummated in I{entucky, between two Kentucky corporat:ons, and being so consummated in Kentuc1..·y
makes the whole transaction Kentucky contracts; and it further alleges that the note sued on was not only in the Citizens
Bank & Trust Company, in Middlesboro, J{entucky, at the
thne of the death of R. N. Price. deceased, as alleged in the
original bill, but that it sho,vs upon its face that it was made
:n Middlesboro., l(entucky, and expressly payable at the Citizens Bank & Trust Company in Middlesboro, Kentucky, and
'vhich makes it a l(entucky contract and a Kentucky asset,
and all of 'vhich, be~ng Kentucky contracts, will be governed
and controUed by the Kentucky laws ·as to the rights of the
parties thereto, the validity, nature, obl'igation, inter[36] pretation and effect, both as to the rights of the sa:d
R. N. Price. the alleged owner of the said note in his
lifet~me and as to his personal representative since his death;
provided tha.t the said Price in h~s lifetime was the owner of
said note and denies that the complainant is the only personal representative of R. N. Price, deceased, who can legally enforce said lien aga!nst said property in Virg:nia and receive
the proceeds of said note when collecte~, and alleges again
that the said note is a ICentucky asset and w'hen so collected
the proceeds can only be lPgally paid over to W. R. Pool, the
J{entucky admin:strator of R. N. Price, deceased, for admin:istraf.on under the l{entucky laws, 'vhich "rill require him,
out of the J{entucky assets, to pa.y first the debts of the Kentucky creditors of the estate of R. N. Price, deceased, and
then to pay t.he distributees of said estate the residue of the
Kentucky assets, provided said estate is entitled to the proceeds of sa~d note and it denies that the complainant has any
r"ght other than the remedy to foreclose said l'icn, if necessary. for the coHection of said note, and it alleges wl1en col1P-cted to pay over the proceeds thereof to W. R. Pool, the
J{entuckv administrator, for administration under the Kentucky laws as aforesaid
TJ'le defendant further answering F;Rtd bills den!es the
rig·ht of the complainant, under the law, to enjoin it from paying over said debt, represented by said lien, to any other person save and except to said con1plainant, as administrator in
Lee County, Virginia, of the estate of R. N. Price, deceased,
and den:es the right of the s·aid complainant to receive the
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proceeds of said note when collected as the Kentucky administrator, W,. R. Pool, is the only legal personal representative
authorized to receive the proceeds of said note 'vhen collected,
if said estate is entitled thereto.
The defendant further .answering said bills alleges tha.t
it 'vas not necessary to br:ng this suit for the collection of said
note by the enforcement of the lien reta.ined in said deed, as
i.t had offered to pay said note long before this ~uit was
lbroug·ht. as shown by its letter filed 'vith its answer ~a.s aforesaid;, and has been able at all times since the date of said letter., and is now ready, able and \villing and offers to pay s~a.id
note, without interest since the date of said letter, to
[37] the proper and legal personal representative of the
e·state of R. N. Pric~, deceased, if._said estate is entitled
to the proceeds of said note, and wh!cnit is advlsea anualleges-is W. R. POOI~tne-Kentucky administrator of the estate of
R.N. Price. deceased, and that "rbeu so paid the estate of th·~
said R.N. Price, deceased, 'vould he fully protected under the
bond given by W. R Pool as such l{entucky administrator in
the sum · of $20,000.00 with th~ Ohio Casualty Insurance
Company as surety thereon and the injunction granted by decree o:f July 19, 19Hl, should be d!.ssolved,. and that this suit
should be dismJissed at the costs of the complainant as its
primary object 'vas and is to obta :n an injunction to prevent
the said W. R. Pool as the Kentucky administrator, from collecting the note sued on.
The defendant respectfully calls the attention of the
Court to a ''Notice of Tax Lien'' under the Internal Revenue
·laws of the Un~ted States dated July 21st, 1931, and recorded
jn the County CJerk's Office for Lee County, Virginia, on the
23rd day of J;uly 1931:, in Deed Book No. 83, page 4;102, and
states that the amount of taxes there"n stated. under the
laws of the United States is a lien in favor of the United
States upon all the property and rights to property belonging to the tax payer. Price Stone & Lime Company, Inc., for
the taxable period of 1929, ,and 'vhich said amount of taxes is
as follows:
Amount of taxes assessed:.
25% Pen. assessed
Additional12% Int. taxed
Total

$4291.14
1172.78
.761.53
$6625.45
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The defendant alleges that it is informed that the United
States claims under said Notice of Tax Lien, a lien on the
note sued on herein, either as the property of the Price Stone
& Lime Co~palljy or as the property of the estate of R. N.
Price, deceased, for the payment of said income tax.
An attested copy of said Notice of Tax Lien is herewith
filed as part of this answelj, marked ''Notice of Tax Lien''.
The defendant respectfully asks that the Court take into
consideration the aforesaid Notice of Tax Lien, filed and
recorded as aforesaid, and render such decision there[38] on as may be necessary for .the protection of its righb;
in the payment of the said note and its interest set out
as aforesaid in this answer.
The defendant no'\\r denying each and every allegation of
said orig:nal and ~amended bills not hereinbefore admitted or
denied, and having answered the same as fully as it is advised tha't it is material to answer the same, it prays to be
hence dismissed with its reasonable costs in this behalf expended. And the defendant will ever praY,, etc.
B. H. SEWELL,
Attorney for Defendant.
EX. 1 WITH DEF'T. ANSWER.

Feby. 17, 1931.

"K V S CO. LETTER".

Mrs. Franc,y Price, Administratrix R. N. Price estate in Tenn"',
Sharps

Chapel~

Union County, Tenn.

Mr. W. R. Poo.f, Administrator R. N. Price estate in
lersburg, Ind.

Ky.~

Sel-

Dear 1vfrs. Piice and Mr. Pool:
Have just received money due us from the Kentucky
State Highway Department ~and we are now ready to pay note
due Price Stone & Lime Co, Jan. 15., 1931, providing you
folks can arrange definitely and conclusively to whom is the
correct person for us to pay. Also have deed cleared a.t
,Jonesville.
Yours truly,
KENTUCI(Y-VIRGINIA STONE CO.
By

.................................. '

Pres.
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Original to Mrs. Francy PriOO,,
Copy to Mr. W. R. Pool,
Copy to W .. I. Davis, Tazewell, Tenn.
EXHIBIT 2 WITH DEFT'S. ANSWER.
BELL COUNTY COURT REGULAR TERM,
8th day, December 9th, 19ao.

In Re: W. R.

Poo~, Administra1~r

of the Estate of R.N. Price.

Caine personally into Oourt Oppie Pri(le Pool and testified that her father.; R. N, Price, died intestate at
the Middlesboro Hosp,ital, Middlesboro, Ky., a resident of Union County, Tenn., that his widow has been: appointed as Administratrix of the Estate of said decedent in
lTnion County, Tenn_, and that the said decedent left certain
personal property in this County at the time of his decease,
and it appearing to the court that the w:dow is not qualified
to act as Administratrix within this State, upon motion of the
said Oppie Price Pool, the said W. R. Pool is appointed as
Admin:strator of the Estate of said decedent in Bell County,
Ky., whereupon the said W. R. Pool appeared in person and
was duly sworn as such administrator as required by law, and
executed bond in the sum of $20,000.00, the amount fixed by
the Court herein" with the Ohio Casualty Insurance Company
as surety; which is approved by the Court.
(Seal, Bell County, Pineville, Ky.)

[39]

State of J(entucky,
County of Bell:
~. J. M Pursifull, Clerk of the County Court for the
County of Bell, in the State of Kentucky, do hereby c-ertify
that the foregoing is a true and correct copy of the order .appointing W. R. Pool administraltor of the estate of R. N.
Price, deceased, as the same appears of record i.n my Office
in 0Tder Book 10. page 427.
IN TESTIMONY WHEREOF, I have hereunto subscribed my name and affixed the seal of said Court. this the 8th
day of September, 1931.
J. M. PURSIFULL,
Clerk of the County Court for
Bell County, Ky.
(Seal, Bell County, Pineville, Ky.)
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State of Kentucky,,
County of Bell:
I, George Vanfbeber" judge of the County Court for the
County of Bell, .in: the State of Kentucky, do hereby certify
that J. M. Pursifull, Olerk of the County Court for Bell
County, Kentucky whose name is signed to the foregoing
·Certificate, is Clerk of said Court, and that his attestation
is in due form.
Given under my ha.nd this the 8th day of September,
1931..
GEO. VANB·EBER,
Judge of the County Court for
Bell· County, Ky.
[40]

ADMINISTRATOR'S BOND.

The Commonwealth of Kentucky:
Wherea&, W. R. Pool has been appointed by the Bell
Court, Admin:strator of R. N. Price, deceased, intestate:
Now., W~. W. R. Pool, Administrator, and The Ohio Cas-·
ualty Insurance Co., surety do hereby covenant to and with
the COMMONWEALTH O:B, KENTUCKY in the penal sum
of Twenty Thousand & No/100 ($2U.OOO~OO) Dollars, that the
said W. R. Pool will well and truly administer the goods,
$~'ttels, eredits and effects of said estate according to law,
an:d will further make a just and true accomt of a,l1 his actings and do:ngs therein; and will well and truly make a proper distribution of any surplus money, effects and rents which
may come to his hands or to anyone for him by color of his office, to the persons entitled thereto. If it shall hereafter appear. that a last will or Testament was made .by the deceased,
and the same be proved and recorded, we further covenant
that the said ·W. R. Pool will in such case surrender his letters
of adm~nistT~ation; and that he will account with and pay and
deliver over to the executor or Administrator with the Will
annexed, the assets in his hands 11nadm~nistered
This 9th day of Dec. 1930.
vV. R. POOL,

.
THE OHIO CASUALTY INS. CO.
W. J. COLLINS,
Atty. in Fact.
(Seal, Bell County;, Pineville, Ky.)

·--~-.--·

----·.•-:

-·-----~--

t;
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State of Kentucky,
County of Bell:
I, J.. M. Pursifull, Clerk of the County Court for the
County of Be)]., in the state of Kentucky, do hereby certify
that .the foregoing is a true and correct copy of the BOND of
W. R. Pool, administrator of the estate of R. N. Price, deceased, as the same appears of record in Administrators
Bond Book, Page 210, records of my· office.
In testimony whereof:, I have hereunto subscribed my
flame and affixed the seal of said Qourt, this the 8th day of
September, 1931.
J. M. PURSIFULL,
Clerk of the County Court for
Bell County, Ky.
State of Kentucky;,
County of Bell:

I, George Vanbebel1. Judge of the County Court for the
County of Bell, in the State of Kentucky, do hereby
certify that J. M. Pursifull, Clerk of the County Court
for Bell County, l{entucky., whose name is signed to the foregoing Certificate, is Clerk of said Court, and that his attestation is in due form.
Given un:der my hand this the 8th day of Septemoor,
1931.
GEO. VANBEBER,
Judge of the Bell County Court,
Bell County, l{y.
[41]

(Seal, Bell County;,

Pinevill~,

EXH~BIT

Ky.)

4 WITH DEFT'S. ANSWER.

COPY.
'' CONTRAOT' '.
This agreement n1ade and entered into th:s the 22nd da.y
of December 19.28, by and between the Price Stone and Lime
Company. a corporation of Middlesborough, Ky., party of the
:first part and W. B. Paynter of the same place party of the
second part; WITNESSETH:
That for and in consideration of the sum of Two Thousand Dollars ($2000.00) paid by the party of the second part
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to the party of the first part~ receipt of which is hereby ac~
knowledged, and other good and valuable consideration hereinafter set forth, the party of .the first part hereby gives ·and
grants unt~ the party of the second part an option to purchase as a go!ng concern its stone crushing plant and business owned and operated by it in Lee CoUlllty, Virginia, including all mach:nery, fixtures and materials owned and used
in connection therewith, and also all it leases on a.nd interest
in real estate owned or used by it in said business. All said
property to be, at t.he time of such sale., free and clear of all
liens and encumbva.nces1, and to be transferred and conveyed
with a good and clear title to same. Including taxes and assessments to and including the year 1928.
The consideration for said sale is $75,()~.00, of which
one half, or $37,500.0(), is to be paid in cash on delivery of
deed and the !balance in two equal installments of $18.[42] 750.00 each, payable in one and hvo y~rs thereafter
with interest at the rate of six per cent per annum payable semi-annually as same matures, to .be secured by •a lien
on the property sold; negotiable notes to be executed for said
deferred payments, and the lien securing same to be retained
~n deed of transfer or created by way of mortgage or deed of
trust, •as f.irst party may elect.
This option shall expire on the 15th day of January 1929,
at noon, u'nless the party of the second par~. or his assigns,
shall g:ve notices of his acceptance thereof in writing, in which
case the sale shall be completed the above terms collllplied with
and the property delivered within ten days after notice of
such acceptance is received by first party as aforesaid.
It is also agreed by second party hereto that in case he or
his assigns shall fa:l to exercise this option within the time
and under the terms herein set forth, the s·a~d cash payments
shall be forfeited and become the property of the first party
absolutely except, that if such failure or default is caused 'by
his failure to obtain from the Louisville ·and Nashville Rail·
road Company •a contract for the purchase of the crushed
stone from sa:d plant, or by failure of first party to convey
Sal;d property as here:n provided, then such cash payment of
$20~ 1)1 shall be refunded to second party or his assigns. In
case this option carried into a sale of said property according
to the terms thereof, said cash payment of $2000.00 shall be
applied on the first cash payment of the purchase price above
·set forth.
.
In witness whereof., the party of the first part has, by res. olution and directions of its Board of Directors held this day,
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caused .this writing to be executed by R. N.
dent with his signature attested by William
retacy; and the party of the second part has
his D;ame, all on this the day and year f.irst
Executed in duplicate.

Price, its PresiR. Pool, its sechereunto signed
written herein.

PRICE STONE AND LIME CO,,
By R. N. PRICE,
President.
W. B. PAYNTER.
Attest:
WM. R. POOL,
, Secretary.
[43]

EXHIBIT 5 WITH DEFT'S. ANSWER.
''NOTICE OF TAX. LIEN''

NOTICE OF TAX LIEN UNDER INTERNAL
REVENUE LAWS.
United States Internal Revenue,
Coll. District of Virg:nia,
Richmond, Va., July 21, 1931.
No. 1578-A
Pursuant to the provisions of Section 3186 of the Revised
Statutes of the United States, as amended by Section 613 of
the Revenue Act of 1928 Act of May 2~, 1928 45 Stat., 875),
notice is hereby given that there have been assessed under the
Internal Revenue Laws of the United States against the following n:amed tax payer, taxes (including penalties), which
after demand for payment thereof, remain unpaicL and that
by virtue of the above mentioned statute the amount of taxes
together with interest, penalties., and costs that may accrue in
addition thereto, is a lien in favor of the United States upon
aU property and rights to property belong:ng to said taxpayer, to-wit:

..\...

c(
)

·.N•ame of tax payer Price Stone & Lime Co. Inc.
Residence or place of business Gibson Station, Va.
Nature of tax Delinquent Income.
Taxable period 1929.
Amount of tax assessed
$4,69114)
25% Pen. ~ssessed,
1,172.78)
.

I

$6,6.25.45
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Additional 12% int. tax
,
Date assessment list received
J1-400Q00-Spl. 1931.

761.53

A. P. STROTHER,
·Collector of Internal Revenue.
CERTIFICATE OF OFFICER AUTHO·RIZED BY LAW
TO TAK:E ACKNOWLEDGEMENTS.
State of Virginia,
County of Henrico, SS.
On this day personally appeared before me a Notary
Publro in and for the state and County aforesaid!! A. P.
Strother;, Collector of Internal Revenue for the Collection
district of Virginia, (Official Title), to me well known as the
person who executed the foregoing instrument and acknowledged that he executed the same for the purpose therein expressed.
In witness whereof I have hereunto set mry hand and offJcial seal, this the 21st day of July, 1931.

G. PARKER F .AiRRER,
Notary PUJblic (Official Title)
My co1lliillission expires Mar. 17, 1934.
To the Olerk of the Circuit
Virginia. to-wit:

Cour~

Lee County, Jonesville,

Virgini•a.
Lee County, to-wit:
In the Olerk's Office of Lee Count;y, on this the 23rd
day of July, 1931, the foregoing writing was presented,
and, together with the certificate annexed, admitted to
record, and indexed.
Teste:
[ 44]

J. M. SMITH,
Clerk.
By C .D .WALTON,
D. C.

A Copy ,Teste:

C. D. WALTON,
D. C.
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The depositions of Francy Price and o.thers, taken before me., Thomas :M,. King) a Notary Public for the
County of Lee, in the State of Virginia, pursuant to
notice hereto annexed and by agreement of counsel, on the 3rd
day of September, 1931, at the law office of W. L. Davidson~
in the town of Jonesville, Virginia, between the· hours of 8
a. m. and 5 p. m. of that day, to be read as evidence on behalf
of G. S. Fortner, Administrator, in a certain chancery suit
depending in the Circuit Court of Lee County, Virgi.n.i!a,
wherein G. S. Fortner,, administrator is complainant, and
Kentucky-Virginia Stone Company, a corporation, is the defendant.
[45]

PRESENT: Wm. I. Davis, W. P. 1tionroe and W. L.
Davidson., attorneys for .the complainant, and B. H. Sewell,
attorney for the defendant.
DIRECT EVIDENCE BY W. L. DAVIDSON.
MRS. FRANCY PRICE
Mrs. Francy Price, a witness of lawful age, after first
being duJy S\vorn, deposes and says:
Q. State your age, residence and occupation Y
A. I am 42 years old, live at Sharps Chapel, Tenn., in
Union County., and I am a housewife..
Q. Are you the widow of the late R. N. Price mentioned
in the bill in this cause T
A. Yes,, sir.
Q. When did the said R. N. Price depart this life, and
where?
A. November 24, 1930, at Middlesboro, Kentucky.
Q. I note it is alleged in the bUr in this cause that he departed this life on the 25th day of Novembei:., 1930, is that correct7
A. It's the 24th.
Q. Where d:d the said R.N. Price reside at the time of
his death?
A. Union County, Tennessee.
Q. How long prior to his death had he been a resid~nt
of the State of Tennessee Y
A. Well, I couldn't answer that just exactly. About as
much as 10 or 12 years.
'
Q. What was R.N. Pr:ice doing in Middlesboro, Iren[46] tucky, at the time of hi's death'
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A. l-Ie was in the Hospital. He went. there for treatment.
Q. Was he taken from his home in Union County, Tennessee, to the Middlesboro Hospital?
.A,. Yes sir.
Q. State how long, if you remember, or about how long
he remained in the Hospital before his death 7
A. Two weeks.
Q. At the da.te of the death of R. N. Price., did he leave
a wiD or did he die intestate Y
. A. He didn't leave any will.
Q. After the death of your husband, R. N. Price, who
qualified as his personal representative, and in what court?
A. I qualified in the Court .in Union County, Tenn.
Q. What Court in Union County, Tenn.?
A. In the county court at n:laynardsville.
Q. Were you a resident of Union County,, Tenn., at the
time you qualified as such personal representative Y
A. Yes, sir.
Q. What amount of bond was required of you by the
coUJllty court of Union Comty, Tenn , as such personal representative?
A. .Thirty thousand dollars.
Q. Did you give a p:ersona.l bond or in a surety com. pany1
· A. In a surety company.
Q. What surety company signed your bond as surety,
if you rememlber 7
A. I don't remember the bonding company. It will show
on the Jette~-the Guaranty Surety Company at Nashville,
I believe.
Q. By way of refreshing your memory., 1 'vill ask you
to state if it was not the Un:ted States Fidelity and Guaranty
Company of Maryland?
A. I th.~nk its Nashville.
Q. I will ask you t.o file with your deposition a certified
c~py of the bond .vou gave as administratrix of your late hus·ban<L marked "Exhib:t Francy Price Bond."
[ 47] A. I will so file said bond
Q. I "-ill arso ask you to file 'vith your depositions
your letters or administration marked "Francy Price letters". (Exhibit 1 filed with bill.)
·
A. I will so file as requested.
Q. After you were appointed administratrix and filed
I

go
your bond as such in Union County, Tenn., I will ask .you to
~tate if you took possession of the personal estate of your
late husband, R. N. Price'
A. Yes sir..
Objection: The above question ~and answer is objected
to unless it is shown that she took possession of the personal
property in the State of Tennessee.- B. H. Sewell, attorney
for defendant.

Q. I will ask you to state in taking possession of the
personal property of .your husband in Uni9n County, Tep.n.,
if among that property there was a note in possession of your
husband for the sum of $18,750.00 'vhich is set out as an exhilbit in this cause?
A. Yes sir.
Q. I will ask you to state if this note mentioned by you
belonged to your husband at the time of his death, and if you
said it did, I 'vill ask you to explain how he came in possession of said note, and 'vhere said note was found after the
death of your husband, R.N. Pricef
Objection: This question and any answer is objected to
because there is better evidence than her verbal testimony
as to whether or not satd note belonged to R. N.. Price and
because the verbal test' mony on this point is inadmissable. B. H. Sewell, attorney for defendant.
A. It did belong to him, and it 'vas found in his desk
where he kept his valuable papers, in Union County. Tennessee
Q. I 'viii ask you to explain if ;yoUJ kno,v, ho'v he came
into possession of this note 1
A. Well, after they sold the quarry in Virgin!a,. which
[48] Mr. Poole and R.. N. Price each had the~r share of
course, why they agreed one t.o take one note of the
same amount, and one the other. 1vfr. Poole took the note
that was due in one year and Mr. Price took the note that 'vaR
due in two years, and in the settlement 'vhy that's ho'v he
come ·with th~s note.
Objection: The l~a.tter part of the answer of this witness to the question as to the division of the notes given for
the property mentioned is dbjected to because there is better
evidence if any such agreement was made, and the statement
does not state that she was present a.nd heard the agreement
l)etween the parties. - B. H. Se,vell, attorney for defendant.

-

-

-
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Q. State,, if you lmow, who owned the stock in the Price
Stone & Lime Company, a corporation 7
)
~. W. R. Poole, R.N. Price, W. U. Price, Opie Poole,
and Zanie had traded her share over to Mr. Price before thev
sold out. At the time they sold out these were the people that.
owned it.
Objection: Thfs question and ans,ver is objected to because there is better evidence than this witnesses testimony
over that point. It is in writing and is the best evidence. B. H. Sewell, attorney of defendant.
Q. Do you lmow 'vhat amount of stock W. U. Price and
Opie Poole owned T
A. One thousand dollars each.

Objection: This question and answer objected to for the
same reason.- B. H. SeweU, attorney for defendant.
Q. Thel1l1 if I mderstand you correctly, W. R. Poole,
tand R N. Price owned the rest of the stock at the time the
sale 'vas made?
A. Yes sir, they owned equal shares.
Q. And that your husband, R.N. Price, had bought the
share of Zana?
A. Yes, he had bought it but the stock had not been de-·
livered over to him until after this sale.

[49]

Objection: A.U of the foregoing questions a.s to the
0"\~ership of this stock is objected to for the reasons
state~ rubove. - B. H. Sewell, attorney for defendant.

Q. Now you stated in your deposit!on heretofore that
after the sale of the property in Lee County to the KentuckyVirginia Stone Company;, belonging to the Price Stone and
Lime Company, your husband., R. N. Pr:ce, ,V. R. Poole and
other stockholders met ·and had a settlement?
A. Yes, sir.
Q. And in that settlement of the proceeds of this sale,
these narties agreed to allow W. R. Poole to have t.he first
note becoming due ~n one year, and R N. Price 'vas to have
the second note that came due the second .vear?
A. Yes sir, that's right.
w

Objection: This question and answer is objected to for
the reasons stated above, and because the witness has already
answered the question.- B. H. Sewell, attorney for defend·
ant.

- Q. Were you present at the time this agreement and
settlement was made,, Mrs. Price?
·
A. Yes sir, I 'vas present when they talked it over-!
wasn't present just when they exchanged the notes. I didn't
see that done. the notes exchange~ but I· was present 'vhen
they made the .agreement and everything.
Q.. After the agreement, at which you 'vere present was
talked over, did R.N. Price., your husband, have in his possession the note mentioned in this suit T
A. Yes sir.
Q. I hereby hand you a note dated January 14. 192B,
paya~le two years after date to the order of Price Stone &
Lime Company for the principal ;BUm of $18,75Q.QO, with interest at the rate of 6%, payable sem~-annual1y;, and signed
Kentucky-Virginia Stone Company, by W,. B. Paynter, Presiden~. ·and endorsed on the back of same the following:
[~Q] "Paid R N. Price interest on note for 6 months, this
July 5, 1929, $562.50; January 15, 1930, interest paid
to date $562.;ID. '' I will ask you to look at this note 'vhich I
hand you and state whether or n9t that is the note you found
at the residence of yoUJr late husband in Union County11 Ten·nessee, among his valua;ble papers 1
A. Yes, sir, it is.
Q. I will ask you to file this note for inspection, with the
privilege of withdrawing the same and filing in the papers in
its stead with your deposition a copy thereof.

Objection: This question and answer is objected to if
the purpose and object of introducing th~s note is to show
by it or any endorsem.ents on it that said note belonged to R.
N. Price for the fQllowing reasons~. 1. Because said note is
not endorsed by the Price Stone & Lime C.ompany. 2. Because said note is not payable to Price Stone & Lime Company or bearer, but is to the order of Price Stone & Lime
Company. - B. II-. Se,vel\, attorney for de.fendant.
A. I will so file a copy..
Q. On .January 14, 1929, and also on the da.te that the
Price Stone & Lime Company conveyed its property in· Lee
County to the J{entucky Virginia Stone Company, who was
President of the Price Stone & Lime Company?
A. R. N. Price,. mv husband.
Q. Did you take possession of the note just shown you
as one of the assets of your late husband, R.N. PriceY
A. Yes s!r.
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Objection: This question and •answer is objected to because it is leading and because it asks a legal question.- B.
H .. Sewell, attorney for defendant.
Q. Did you try in any way to collect this note after you
took possession of same as one of the assets of the estate of
your rate husband?
A. Yes, sir.
Q. State just what you did in regard to trying to col[51] lect this note!
A. Well, I took the note to my attorney W. P. Monroe
at Maynardsville, and he 'vas having to go away, so he had
me to take it toW. I. Davis at Tazewell, and we went to the
banks at Middlesboro.: \both banks, and ·asked if there had been
any arrangements made there to pay it and they said there
hadn't, and we 'vent to Mr. Paynter's home and presented it
to him and asked him to pay it.
Q. What did Mr Paynter say in re~ard to paying it
when you presented it!
A. He said he couldn't pay it just now and his lawyer
advised him to pay it to the court. That's about what he s·aid
about it-talked more about it of course, but he said it was
the note that he owed.
Q. In tha.t conversation when you presented him the
note and he sa!d it was the note, did he say anything about
·what he kne·w about the ownership of the note Y
A. Yes, sir, he did.
Q. State just 'vhat he said!
A. He said he knew it was Price's note, and that he had
paid W. R. Poole the other note for the same amtount •a.nd he
kne'v the arrangement and said it was Price's note and he
had always paid h}m the interest,.
Q. State what you may know •about the l(entucky-Vir~·n~a Stone ComP!any paying to your husband:. R.. N. Price
the interest on t.his note?
A. Well, I just lmo'v thn.t he always paid him the interest. for my husband woul'd say he did.
Q. State, if you remember, after Mr. Paynter had told
you that this was the note and that he kne'v that your husband owned tl1e note but l1e couldn't pay it then, and that
his attorney had advised him to pay it to the coUJrt:, what did
you then do, if anything?
A. We came on to J onesv:Ue and made arrangements
to collect it. We had an administrator appointed and tried
to enforce the lien.
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Q. You state that you came to Jonesville and had an
administrator appointed and proceeded to try to collect the
note?
A. Yes sir.
Q. Who was this administrator that you had appoint[52] ed in Lee County~
A. Glen Fortner.
Q.. Is Glen Fortner the same man as G. S. Fortner?
A. Yes, sir.
Q. Did ,you turn over to your administrator at that
time the note mentioned here in this cause 1
A. Yes, sir.
Objection: I object to this question and answer •becaus~
it is a legal question.- B. H. Sewell, attorney or defendant.
Q. Dia you on any other occasion go to ~{r. Paynter or
any one connected '\Vith the Kentucky-Virginia Stone O>mpany to try to col1ect this note 7
A. Yes, sir, we met him one day on the mountain and
talked to him about 'it. Mn. Davis a.nd myself and my nephew.
Q. ;what did he say about the note· at that time 7
A. At that time he stated tha.t he lmew the money was
going to ~Ir. Pric~, but he coUJldn 't pay it at that time-that
he was looking for some money in from the state but it hadn't
come yet.
Q. Do ;you remember the date on which you came t•)
Jones ville and had this suit instituted 1
A. The 14th day of February, 1931.
Q. Was it at your instance and request that G. S. Fortner, a citizen of Lee County, was appointeg by the Circuit
Court of Lee County;, Virg:nia Y
A. Yes sir.

Objection : Object to this question and answer because it
is leading. - B.. H. Sewell, attorney for defendant.
Q. State whether or not. if you know if the note which
you have filed in this cause signed by the Kentucky-Virginia
Stone Company, was secured in any '\vay, and if so;. state howY
A. It was secured on the property sold to them.

Objection: I object to this question and answer because if there is any security there is ~better evidence
of it because such secur:ty has to be in writing. -B.
H. Sewell, attorney for defendant.
[ 53]

Q. After making demands for the payment of said note,
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had the Kentucky-Virginia Stone Company ever paid to you
as such· administratrix of your late husband, any part of said
note or its interest?
A. No, sir.
Q. The defendant in this cause filed with its answer .a
copy .of a certain letter purported to have been dated on the
17 day of February, 1931. in: regard· to being in a position to
pay the not~, I wtll ask of you if you received that letter before or after you had been to the defendant tr:ying to collect
this note?
A. Afterwards.
Q. After you had received this letter purporting to
have been dated February 17, 1931, did they pay to you or
any one else for you any part of this note or its interest Y
A. No sir.
Q. Upon receipt of this letter, please state what you did;,
if anything?
A. Well, I took the letter to my attorney W. I. Da.vis
and he answered it for me.
Q. There is filed in this cause a deed bearing date the
14th day of January;, 192~, between Price Stone & Lime Company, a Corporation, and W. B. Paynter and H. L. p,aynter,
his wife, of Bell County, Kentucky1 parties of the first part,
and Kentucky-Virgilia Stone Company, a corporation, as
party of the second part, in which there appears a consideration of $75;000.00---j$371)00iOQ. one-half thereof paid in
cash, and the balance divided into two payments of $18,750.00
eac~, payable in one a:nd hvo years from date of deed, in
which deed there is retained a vendor's Een to secure the
payment of these two notes, I 'vilt ask you if that is the deed
to the property upon which one of these notes is a part of the
consideration?
A Well, I couldn't ans,ver that because I don't lmow.
[54]

Objection: This question and answer is objected to
because it is the copy of the deed and speaks for itself.
-B. H. Sewell, attorney for defendant.
CROSS EXAMINATION.

By B. H. Se,vell:
Not waiving the objections of the counsel for defendant
to the forego!ng questions and ~answers as objected tO). counsel for defendant makes the follo,ving cross-examination:
Q.

~1rs;.

Price, please state when and where it was you
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first saw Mr. Paynter in regard to the payment of the note
sued onY
A. It was on the mountain above Cumberland Gap. We
asked him about the note.
Q. State all 'vho were present at that time Y
A. W. I. Davis, Roy Shoffner of Harrogate, Tennessee,
and myself.
Q. State when and where it was the second time you
met Mr. Paynter about the payment of said note?
A. It was at his home on the 14th day of February, if I
am not mistaken.
. Q; Now, state what was done at each place of this meeting in regard to ·the payment of this note Y
A. Wei~, we presented him with this note and he took it
in his hand and he said "yes. that's my note-W. R. Poole
told me he had it" a.nd he kindly laughed, and he said "That's
my note, I know :t.he green ink I signed it with'' and then he
went on and talked and he said that he owed the note but he
wasn't in position to pay it just now.
Q. Was that on the mountain or at his home 7
A. That was at his home.
Q. What was sa:d and done at the meeting on the mooo·tain about the payment of the note Y
A. Well, he stated then that he wasn't in position to pay
it, but that he o'ved the note of t.his amount.
Q. Did you present him with the note then'
A. Noj) sir, we didn't.
Q. ~Where was it?
A. It 'vas at home at that time. I didn't have the
[55] note in my possession.
Q. llive the date of tl1is meeting on the mountain?
A. Well, I couldn't give the exact date. but I'll say it
was a couple of weeks before we ·went to h~s home. It 'vas that
far back We had V.rent over there to see hiln and he wasn't
at home and we were going to Virg·inia to see him and met
him there.
Q. I believe you state in your examination in chief that
1\{v. R. N. Pr:ce died on the 24th day of November, 1930.?
A. Yes sir..
Q. How l'ong 'vas it after his death until the meeting on
the mountain?
A. Well I couldn't answer that just emctly.
Q. Give as near the time after his death as you can that
this meeting occurred?
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A. It \Vas sometime in the lasi of January-that's the
best of my knowledge. January 193~, that we talked on the
morootain.
Q. Give the date of the second meeting that you spoke
of wh:ch you say occuxred at his residence in Middlesboro1
A. It was the 14th day of February~ 1931.
Q. Why did you not take the note with you to show to
Mr. Paynter at the first meeting on the mountain 1
A. I hadn't found the note at that tima
Q. You had not found itT
A. No sir.
Q. State as near as you can the date when you did find
the note sued on T
A. Well, it was about the first of February, somewhere
the first days of February.
. Q. What year Y
A. 1931.
Q. Why was it that you did not look for this note before that date Y
A. I thought his papers were all !n the lo~ box at Middlesboro. That 'vha.t I thought about it. I had not looked
through his papers at that time.
Q. wen, you had found before that date other papers
[56] of M~. Price's on his desk in Union County, Tenn., had
you notf
A. No sir, I hadn't ev. en gone through them at all, not
at any time.
Q. If I understand .you correctly you thought, or understood, up to the date you searched for this note at his residence that all of his notes and papers were in the Citizens
Bank & Trust Co. at Middlesboro, is that correct?
A. Yes sir, that's what 1 thought.
Q. Please state just how this note when you say you did
find it in h ?s desk at his residence in Union Cormty, Tenn.,
was kept. That :s, was it wrapped up in anyway or in what.
way did it appear 'vhen you first found it 7
A. It was a.mong some other p~apers and notes that he
had-some notes that he had paid off at this· bank-it was
among them.
Q Was the note just loose among these papers or in an
envelope or anything of that kind?
~. They were •a.ll in a little pigeon hole in his desk. He
had these notes in a Ettle drawer in the desk.
Q. I will' ask you to state, Mrs. Price. if this note was in
an envelope or book or just loose with the other papers?
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A. It was loose with the other papers in this little drawer in the desk, but there were a lot of other papers., notes in it
that he had paid off.
Q. Did you find •among these papers in his desk in the
pigeon hole other than notes except the note sued on Y
A. You mean notes that he had paid off or coming to
himY
Q. No, I mean this, Mrs. Price. Did you find any other
notes ·except those that had been paid other than this note
sued onY
A. No sir.
Q.. If ;you had not found this note at the meeting ou
[57] the mountain, 'vhy d!d you a·sk Mr. Paynter to pay it l
A. Well, I thought he was due to pay it.
.
Q. My question is, why did you go to him and ask him
to pay a note that you didn't have to present to him to pay?
A. "\Vel],, I kne'v it was somewhere-if it wasn't in the
meant to sue on it and try to enforce the lien.
lock box.
Q. Did ,you state to Mr. Paynter on that occasion that
you had the noteT
A,. No sir, I didn't.
Q. Did you state to him that you had found the note?
A. No, I didn't- The first t:me I didn't.
Q. Give the date as near as you can in February 1931,
'vhen you say you found this note in the desk of Mr. PriceY
A. I can '.t give the exact date, but it was sometime in
the first days of February.
Q. State whether or not you found among the papers of
J.\IIr. R. N. ·Price in his desk. at h:s residence in Union County,
Tennessee, any other note owing- to. R. N. PriceY
A. No sir.
Q. Then the note for $18,.750.00 sued on in this case is
the only note you say you found among his papers at his residence in Union County, Tennessee?
A. Yes, sir.:
Q. Do you stHl live in Union, County, Tenn., Mrs.
Price?
A.. Yes sir.
Q Have you lived there ever s~nce the death of Mr. R.
N. Price?
A. Yes sir.
Q. State in whose possession the note sued on about
which you have testified finding in Mr. Prices' desk has been
since you found it 1

we
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99

A. ~Well, it was in my possession until I turned it over
to the Virginia administrator.
Q. Has Mr.. Fortner ever had in his possession this
note?
A. Yes sir.
[58] Q. WhenT
A. The day we brought it up here.
Q. Then who took charge of it Y
A. Mr. Davidson here.
Q. Has Mr. Davidson had this note ever since you 'Were
here on that occasion to bring suit?
A. I don't believe that we left the note the day we
lbrought suit. I .think we came back in a day or two and left
the note.
·
Q· I will ask you to state., isn't it a fact Mrs. Price that
you or iYOUr ~attorneys have had possession of this note ever
since you found it in February, 1931 Y
A. No sir, they have not.
Q. In whose possession is it nowt
A. Welt i.t's supposed to be in ~{r. Davidson's here.
Q,. Did you not bring it and give it to him this morning?
A. No sir.
Q. Did your attorneys bring it and give it to him this
morning?
A. No sir.
Q. Has he had the possession of that note ever since the
suit has been brought?
.&. Ever since the suit has been brought unless-it just
appears to me that we came back •and left it, but I don't think
it was left the first day but we came back and left it and filed
it.
Q · Where is G. S. Fortner, administrator of the compla!nant in this case today?
A. I couldn't tell you.
Q. Do you know whether or not he has been in Lee
County;, Virg:nia, attending to this suit since it was instituted 1
A. Yes, sir.
Q. When was he here?
A. He was back u1p here ·with me shortly afterwards.
Q. How long afterwards?
A. I couldn't tell you the date, but it wasn't long - a
[5q] couple of weeks or maybe not that long. I don't remember the date.
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Objection: To the question and answer of this 'vitness
in regard to the meeting of Mr. Price and Mr. Poole with her
at Poole's house in regard to what she stated in regard to the
division of the not~, I want to add the· following ground to my
objection made to this question and answer because the verbal
agreement if concluded, is not sufficient to pass the title from
Price Stone & Lime Company to R. N. Price. Written evidence of such transfer would have to be made to pass the title
to the note sued on .to the said R. N. Price.- B. H. Sewell, attorney for defendant.

RE-DIRECT EXAMINATION.
By W. L. Davidson:
Q. Mrs. Price, Mr. Sewell ~.ked· you on cross-examination if you found among Mr. Price's papers any other
notes other than the one, a copy of 'vhich is exhibited here
in this sud.t. By 'vay of refresh:ng your memory, I will ask
you to state if you didn't have in your :possession at that time
a note lmown as "Overton Note", and if you state that ,you
had, please explain with reference to the Overton Note¥
A. I had th~ Overton note in my possession aU the time.
It was given to me by R. N. Pr:ce, my husband, but I didn't
find it with this note I am speaking of. I had it in my possession all the time.
Objection: This question, and answer is· objected to
because the 'vitness has already stated that she d:d not find
any other note than the one sued on· among Mr. Price's
papers and because the. witness further says that Mr. Price
had delivered the note they call the Overton note to her and
it wa.s in her possession.- B. H. Sewe:ll, attorney for defendant

Q. · Do you remember the principal amount of the note
you had in your possession?
A. Five thousand dollars.
[60]

Objection: This quesf on and answer is objected to
for the reasons stated to the foregoing. - B. II. Se,vell,attorney for defendant.

Q. You have stated in your examination in chief tha.t
were present with your husband and others when a settlement was agreed on in regard to the proceeds derived by
the Price Stone & Lime Co. Inc., from the sale of it's Lee

~ou:
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County property to the Kentucky-Virg:nia Stone Company,
I \viU ask you to state that if in that 1Settlementi W. R.
Poole for his wife. Opie Poole, and W. U. Price were present
at that time7
.&. Opie Poole was present and I believe----'-1 1tnow I was
present when they talked about it the first time.
Q. Was W. R. Poole present both times?
A. Yes sir.
Q. I will ask Mrs. Price if you lmo,v, to state in detail
just \Vhat the settlement and agreement \Vas in regard to the
division of the proce€ds fron1 this sale7
Objection: This question and ans\ver is objected to because the witness has gone over all .th:s point in this matter
once before.- B. H. Sewell attorney for defendant.
A. Well!. W. R Poole and his '\vife came out home one
night. ·We iived at Harrogate, Tenn., ~a.nd they talked this
over and Mr. Price had already taken ca.re of Zana '~, vV. U.
Price O\vned his, and they just talked about how they would
do and what they could do ~a.bout it, and wondet•ed if they
·Could have the notes made over to each individual and so
they discussed that the notes were in the deed and they
co'Uldn't do that, :Mr. Price would take care of Utter's stocl~
·and Zana and ~fr. Poole ·would take care of Opie;s part of it,
tha.t's his wife. They talked this all over, but they didn't
thoroughly agree, didn't satV what they could do, so \Ve went
·over to Mr. Poole's house in a day or hvo-don;t kno,v. tho
next day or two, and they went ov~r it again ~and they decided to do this, and in the settlen1ent, Pooie was to get
[61] the f1rst note, Price was to ge·t the last one, and Poole
g·ave Price a. $12,00.100 note l)etween the two settle..
ments to make it even, and ;that's all I know about it.
Objection: This quest~ on ·and ans\\rer is further objected to ·hecause no "rritten evidenc-e is shown;. the verbal agreement is not admissible. Such agreement for the transfer of
the notes under consideration ~n writing \vill be necessary.B H. s~well. attorney for defendant.
Q Did 1\frs. Poo1e or Op~e Poole, was she present and
consent eel to that settlement?
A. Yes. sir.

Objection: This question •a.nd ans,ver is objected to for
the reasons st·ated to the foregoing. --- B. H. Sewell, attorney
for defendant.
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Q. Now, I will ask you, if in pursuance to that agreement and that settlement, if you know whether or not Mr.
Poole took the first note and collected it f
·
A. "\Veil, I didn't see him take the note but that 'vas
the understanding.
Objection: This question and answer is objected to for
the reasons stated to the foregoing questions.- B. H. Sewell,
attorney for defendant.

Q. R. N·. Price, your husband, took the second note f
A. Yes sir.
Q. .And that note is the one, a copy of wh:.ch is filed in
this suit, is it not T
A. Yes sir.
_uj

Objection: The last two questions and answers are objected to for the reasons stated to the foregoing questions.B. H. Sewell, attorney for defendant.

Q.. I hand~d you awhile ag-o in your deposition in chief
a copy of a deed which is fired as an exhibit in this cause, and
asked you if the property set out therein was the prop[62] erty sold by the Prlce Stone and L~me Company to the
Kentucky-Virginia Stone Company) and if one of the
notes mentioned therein is the note which is filed in this suit.
I will ask you to, if you have looked over this deed since I
asked you that questiollJ. if .you a.re now prepared to state
whether or not that is the property conveyed by the Price
Stone & Lime Company in Lee County, Virginia, to the Kentucky-Virginia Stone Oompany?
Objection: This quest:on and ans'\Ver is objected to rbecause the deed itself is in writhig and is an executed contract
and speaks for itself on all those points. -B. H. Sew.ell, attorney for defendant.

A. That describes the property.
. And further this deponent sayeth not.
Signature waived.
Wl\L I. DAVIS

Wm. I. Davis, another witness of lawful age, after first
being duly sworn, deposes and says:

-

---

-

-

---

~~-
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DIRECT

EXA~IINATION.

By W.
Q.
A.
I am a

L. Davidson:
State your age, residence and ;your occupation t
I am 60 years old, live at Tazeweir, Tennessee, and
lawyer.
Q. Are you one of the attorneys representing the complainant, G. S. Fortner. administrator, in this suit¥
A. I am.
Q. I hand you a note, a copy of which is filed with the
bill in this suit and I will ask you ,to look at this note and
state when you first sa'v that note, if you no'v remember'
A. My recollection is I first saw this note February 14:,
1931.
Q. Who had it at that time?
A. Mrs. Price,. the Tennessee administrator for R. N.
Pric6, deceased.
Q. Since the 14th day. of Febntary, 1931, do you know
[63] who has had possession of that note?
A. My recollection is that I 'vent with ·Mrs. Price to
1\Hddlesboro, Kentucky, and the note was presented to the
hvo banks then~ for payment and the officials of the two
banks stated that no arrangements had been made to pay the
note. and Tater, the same day., Mrs. Price with myself and
others came to Jones ville, Virginia"' and my recollection is
the note was left 'vith W. L. Davidson finally after the appointment of Fortner as administrator-:was turned over to
him, and I think he left it with W. L. Davidson that day. It
may have been inadvertently Mrs. Price or myself took it
back to Tennes~ee 'vith us and returned in two or three days,
but I don't think so. I think it was left on that day, on the
14th day of February, by Fortne~. Administrator, with Mr.
Davidson.
Objection: We object to that quesfon and answer as to
what the officials of the bank said as .hearsay evidence. B. I-I. Sewell, ~attorney for defendant.
Q. Is the note 'vhich I have just shown you the note in
controversy in this suit?
A. It is.
Q. When you presented this note in company 'vith Francy Price, the Adm:nisratrix of her husband's estate in Union
County, Teennessee, at the two banks in Jvfiddlesboro, had
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any arrangements been made at either of those banks for
taking <1a.re of this note?
A. The officials of the bank told us that no arrangements had been made.
Objection: This question and answer is objected to as
hearsay. - B. II. Sewell, attorney for defendant.
Q.

The note was not paid by either one of the banks,

was it?
A. No, sir, it was refused.
Q. Was one of the banks 'vhich .you presented this note
for payment to the Citizens Bank & Trust Company of Middlesboro, l{entucky Y
A. It was.
Q. Do you remember what the name of the other
[64] bank to which it was presented in Middlesboro was? .
A. It was the bank just •across the street from the
Citizens Bank & Trust Company, and it is the bank that Mr.
Anderson is the President of.
Q. After you and ~{rs. Pr!ce failed to get payment on
this note at either of the banks in Middlesboro, 'vhat did you
then do,, if anything. with the note?
A. Mr Roy Shofner and we proceeded from the banks
to Mr. W. B. Pa.ynter's home jn Middlesbora;, J{entucky, and
entered his home and presented hhn the note for payment.
Q. Is W. B. Paynter the same W. B. Paynter that is
Pres:dent of the Kentucky-Virg~nia Stone Company to whom
you presented this note for payment?
A. The one and the same person.
Q. Wbat, if anything, did l1e say in regard to paying the
note -a.t the time you presented it to him in person 7
A. Well, he told us that he 'vas surprised at the presentation, that he understood :Mr. Poole had the note, and
understood that from Mr Poole and that he recognized the
note as the note he had executed and sa!d that this was the
note that h: s Company owed, and he talked about the handwriting, about it being in green ink, I bereve it 'vas green ink.
.looked at the eredits on the note and said he was not in position, didn't have the money to pay :t at that time. And he
·further stated that he ·had been advised by his Virginia
counsel, Colonel Stnvell, that he 'vould only be protected in
the payment of the note lby paying it into court, as there was
a Kentucky administrator and a Tennessee administrator.
He also sa:d that he would be m!ghty glad to pay it and would

105

pay it as soon as he made certain collections from the State
of Kentucky for stone furnished them;, I believe the l{entucky
Highway perhaps-anyhow some branch of the Kentucky
government.
Q. In that conversation did ~Ir. W. B. Paynter, Pres[65] ident of the Kentucky-Virginia Stone Company say
anything to you about the ownership of said note Y
A. I don't think he did on that occasion, but he did on a
former occasion.
Q. Just state what he said on a former occasion and
'vhere it was Y
A. It was earlier in the spring of '31. Mr. Roy Shofner,
I believe it was0 Mrs. Price and myself met Mr. Paynter on
top of Cumberland Mountain betw·een Cumberland Gap and
1Iiddlesboro, Kentucny, and I had a conversation with him
there about th:s note and told him about Mrs. Price being administrator of Mr. R.N. Prices deceased, esta.te in Tennessee.
and thoa.t thls note was perhaps in the lock box in the Citizens
Bank and Trust Company at Middlesboro, Kentucky... and
that while Mrs. Price did not· want to inconvenience him a.nv
more than she could help, that she would like to have this note
paid and he said that he \vasn 't able to pay it just then, •but
he would be glad to pay it just as soon a.s he could learn who
to pay it to, and I explained to h~m that Mr. Price was a resi
dent of Tennessee, and that his personal property 'vould be' ..
administered there, and that in my opinion he ought to pay
it to Mrs. Price, and he said that he had-no objections to paying it to Mrs. Price;. that he knew that Mr. Price owned the
not~. that he knew of the arrangements between Mr. Poole
and Mr. Price in reference t.o a division of the two unpaid
purchase money notes; that Mr. Poole had insisted in the division of the notes on g·etting the first one due and that Mr.
Price had agreed with Mr. Poole that Mr. Poole coutd have
the first due note and he 'vou]d take the second due note, and
he further stated tha.t:be had paid to ~fr Poole the first due
note of $18,.750.00, and that he knew that this note belonged
to the R N Pr'ce estate and told us that jf it became necesRary at any time to show that fact we could show it by him.
That was at our moet;ng on the mountain and he there informed us that he had paid the interest, two payments
[ 66] of interest-that was the first I ever knew of the fact
thRt the interest rad been pa ~d and 'vhen I then later
~a.w the note I saw he 'vas correct ~n his statement 'vith reference to the interest because the back of .the note showed jt
jUJSt like he had related it to us on top of the mountain.
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Objection: The foregoing question and answer thereto
is objected to becaause 'vhat the opinion of the witness is on
th:e legal poipt in the ·case ~are not inad;m,issible in evidenc~
against this defendant, and the evidence is otherwise immaterial and inadm:ssilble. - B. H. Sewell, attorney for defendant.

Q. In this conversation, did W. B. Paynter .tell you that
he had paid the interest on the note to R. N. PriceY
A. Yes sir.
Q. Now, after you had this conversation with W. B.
Paynter, President of the maker of said note, and afterwards
later presented it at the two banks in Middlesboro, and also
toW. B. Paynter in ~fiddlesboro on that day without receiving payment, then what did you do further in regard to the
collection of this note or further, in regard to attempting the
collection of this note 1
A. After presenting the note to Mr. Paynter personally
at his home in Middlesboro,. KentuckYi, and payment being
refused, I came with ~Irs. Price,, the administrator in Tennessee,, and 'vith: ~fr. Roy Shofner on to Jonesville, Virginia,
the s~a.me day_., driving directly from Mr. Paynter's home to
Jonesville, Virg:nia., and I was present when Mr. Davidson
was employed by ~Irs. Prlce and lVlr. Davidson had Mr.
Fortner appointed administrator, and I was present 'vhen
Mr.. Fortner also e1nployed him to bring suit to collect this
note by foreclosing the lien retained in the deed secur:ng this
note.
Q. Mrs. Francy Price, when on the witness stand, stated
that she received a letter written to her, a cop,y· of which is
filed wi'th the answer of the defendant in this su!t, bear2ng
date on the 17th day of Febn1ary, 'vith reference to this note,
did you receive a copy of that letter?
A .. I did.
Q. What if anything. did 1\:lrs. Francy Price do with
[ 67] the letter she rece:ved V
A. I d~dn 't remember whether she gave me the copy
she received or not1, or whether she brought it to me •and retained it, but in any event she asked me to answer that letter
that Mr. Paynter had sent her and myself a copy.
Q. Did you in pursuance to this request of Mrs. Price,
answer the letter?
A. I did.
Q. Have you got a copy of the letter 'vhich you wrote
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the l(entucky1Virginia Stone Company in answer to their
letter to Mrs. Price 7
A. I have. I also have the copy that the Kentucky-Virginia .Stone ,Co. sent me as of February 17, 1931.
Q. I will ask you to file 'vith your deposition the two
letters spoken of by you,, the copy which you received from
the l{entucky-V~rg~nia Stone Company to 1\{rs. F'ranc.y Price,
and also the copy of your reply to said letter with your deposition marked ''Davis Letters,'' the letter written by W. B.
Paynter to Mrs. Francy Price, administratrix dated Feib. 17,
1931:. and the carbon copy of a letter written by Wm. I. Davis
to Kentucky-Virgin:a Stone Company dated ·Feb. 27, 1931?
.A. I here file the letter dated Feb. 17, 19-31 from Mr.
Paynter, President of the l{entuck;y-Virginia Stone Company, and the carbon cO'pry of Mrs. Price, administratrix, in
reply thereto, dated Feb ..27t: 1931, as exhibit 1 and 2 respect·
ively to my depos:tion.
Q. I will ask you! to state "rhat you ilid 'vith the original
·of the carbon t:!Op~T just filed by you with your deposition Y
A. I mailed it to l\1r. W. B. Paynter, President Kentuclw-Virgin~a Stone Company, at' l\fiddlesboro, Kentucky.,
placing it in the Un~ted States Post Office •at Taze,vell. Tennessee.
Q. I show you here a carbon copy of a letter dated Jan.
~0, 1931. directed to Kentuckyj-~Virginia Stone & Pipe Company, Wheeler;. Va., I will ask you to look over that
[ 68] carbon ~opy, and state 'vhat that was the reply to, if
anything 1
Object: on: We object to this question and answer thereto because a cow of the letter spoken of is not addressed to
Kentucky-V·irginia Stone Company, but is addressed to Kentuc1w-Virginia Stone 'and Pipe Company.- B H. Sewell, attorney for defendant.
A. This is a ca.rtbon copy of a. letter that I prepared fol'
the Tennessee administrator; the orig'nal of which I mailed
to t.lle Virgin~a-Kentucky Stone & P.:pe Company, or which
m~a.y have heen the Kentucky-Virginia Stone & Pipe Company, ·
vVheele~. Va. after a meeting of the two administrators and
all the he'rs of R.N. Price, deceased. at l{noxville., Tennessee,
where they had entered into a written agreement w;ith reference to the personal estate of R. N. Price, decease~. and with
reference to the two 'administratorships, and in this .letter, the
origi.nal of which I mailed as above stated, this company of
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whjich Mr. Paynter is the President, was notified of that
Knoxville agrt;e::n6~t, and was notified to pay to Mrs. Price,
administrator" this note sued on in this case, a:nd I file this
carbon copy as exhibit 3 to my deposition.
Objection: The foregoing question and answer thereto
is objected to and the introduction of the carbon copy of the
letter referred tQ, ~hich copy is dated Jan. 10, 1931, for the
following reasons: 1. Because said copy of letter is addressed to Kentucky-Virginia Stone & Pipe Compan-r., Wheeler, Vap, and not to Kentucky-Virginia Stone Company, the
defendant in this suit. 2. Because the address of this defendant, Kentucky-Virginia Stone Comp8Jly is Gibson
Station;. Va., and not Wheeler, Va. 3. Because the defendant never received the or.iginal of such a letter. 4. Because
there is nothing in the pleadings ~n this case or is there an issue m:ade by the pleadings upon which to ·base any statement
made hy the administrators to the alleged written agreement
dated on 'Jan. 9, 1931, referred to in said letter, nor is
[69] there •an.y issue upon wh:ch such a written agreement
could be introduced in this case. 5. Because_, even if
the letter had been received any time by the parties referred
to in the 'vritten agreement, it could not prejudice the r.ights
of this defendant in th!s suit. 6. Anything in the letter which
wou.td tend to make a collateral issue in this case -is objected
to. 7. Because there .is no evidence in the case to sho'v by
whom the original letter was signed Anything said in this
letter would ibe hearsay ·with reference to the matters therein
stated. - B. H. SeweH, attorney for defe-ndant.

Q. You have stated in regard to this letter dated San.
lOth., 1931, addressed to Kentucky-Virginia Stone & Pipe
Company, Wheeler, Virgini·a, tl1at you mailed the orig:nal of
this carbon copy to the Kent:uck.v-Virgin~a Stone & Pipe Company, Wheeler, Virginiaj. placing said original in the postofr· ce at Taze,vell, Tennessee, I 'vill ask you to state ·if at any
time you ever had a convers·ation with W. B. Paynter,· Pres~
ident of Kentucky-V!rginia Stone Gompany, w:ith reference
to having received from you such a letter Y
A. T did. The. letter was signed Mrs. Francy Price~ Administrator. I wrote l1er name to it and Mr. Paynter told
me he got it and talked to me about i~, and la.ter he told me
that he got a copy of the agreement that I referred to haV:ng
been entered into at Knoxvill~. by the two admin.:strators and
all the heirs of R. N Price, deceased. I maHed the original
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of that carbon copy that I have been talking about in an envelope which had on it the return card of Davis and Davis,
attorneys, Tazewell;, Tennessee, and that letter has never
been returned.
Q. I will ask you to file with your deposition this carbon copy marked "Davis Letter No.3".
A. I so file it.
Objection: The foregoing objection is made to the following copy of said letter.- B. H. Sewell, attorney for defendant.

Q. There has been stated both by Mrs. Price in her
deposition and also by you of having a certain convetsat:on with W. B. Paynter on the mountain near Cum,.
berland Gap, I 1be.lieve that neither of you have stated what
the date that conversation with ~Ir. Paynter was. I now hand
you a carbon copy of a letter dated Ja.n. 17}. 1931, addressed
to Kentucky-Virgin~a Stone & Lime Company, Wheeler, Va,
marked, "atten1tion: Mr. Pa;yn.ter..'' I will ask you to state
if that carbon copy represents the date· on which you ha.d that
conversation on the mountain with reference to the payment
of the note in this suit7
A. It does, and I ma]ed tlie original of this letter on
that day in the United States post office at Tazewell, Tennessee and it has never been returned tom~, although it had
on it the letterhead ''Davis & Davis, attorneyS.. Tazewell,
Tennessee,'' and I enclosed in that letter to Mr. Paynter the
copy of that l{noxville agreement which we have referred to
heretofore.
[7t0]

Object~ on: The question and ans,ver is objected to,, and
the introduction of the carbon copy of the letter dated Jan..
uary 17, 1931, addressed to Kentucky-Virgin:a Stone and
L;me Company, Wheeler, Va.,. for the following reasons:
1. Because the copy of the letter js addressed to KentuckyVirgin~a Stone & Lime Company, 'IVheeler, Va., and the defendv.nt 's address is J{entucky-Virgini•a. Stone Company, Gibson Sta.tion 1 Va. 2 As further object:on to the introduction
of the copy of th" s letter, are made the smne- as to the introduction of the eopy of the l'etter dated ,Jan. 10:, 1931 and it is
not stated hv whom the original of said letter was signed. B. H. Sewell, attorney for defendant.

Q. I \vill ask you to state who signed the original of the
carbon copy dated January 17~, 1931 f
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A. I did.
Q. I will ask you to file this carbon copy marked
[71] "Dav;is Letter No. 4."
A. I file it so marked.
Q. I will ask you to state if you wrote and sent to the
Kentucky-Virginia. Stone & Lime Company any other letter
dated Jan. 17, 1931 Y
A. I did not.
Q. I hand you a letter bearing date Jan. 24, 1931, which
reads as follows: "Davis and Davis, attention: Mr. Wm. T.
Davis,. TazeweU, Tennessee, Deax Sir: We have have your
letter of Jan. 17th, concerning· our final note on this plant.
We are holding up payment on this note until it is definitely
decided who is the proper one to pay. Yours tru11y, KentuckyVirginia Stone Co. by W. B. Paynter." I will ask you to
state if that is the letter in reply to the letter you wrote the
said Company on January 17, 1931 f
A. It is.
Q. I will ask you to file this with your depos:tion marked ''Davis letter No. 5' '.
A. I file it so marked.
Q. I hand you another letter bearing date March 18,
1931., which reads as follows : ''Mr.. Wm. I. Davis, attorney
for Virginia & Tennessee 'administrator. Tazewell., Tenn.
Dear Sir: .! In reply to yours of February 27, we wish to say
that as G. S. Fortner. cla~m:ng to be the administrator of the
estate of R. N. Price, deceased, Lee Countiy., Virginia, has
through his attorney, W,. L Davidson, W. P. Monroe and
. Wm. I. Davis, brought suit for the collection of the $18..750.00 note under consideration and alleges that he is the ·
proper one to 'vhom to pay said note. We are advised by our
· attorney to let all these quest~ons be settled in said suit.
Yours truly. l{entucky-V!rginia Stone Company, by W. B.
Paynter.'' I 'vill ask you to look at tha.t letter and state
· whether or not that is in reply to your carbon copy letter filed
"rith your deposition "Davis Letter No. 2".
A:.. It is, and it is written on the letterhead of the
[72] Kentucky-V~rginia Stone C'ompan.y and so .is the exhibit No. 5 wr!t.ten on the letter head of the Kerituckv'Virginia Stone Co.
.,
Q. I will ask you to file this letter marked ''Davis Letter No.6."
A. I file it so marked.
Q Are you acquainted 'vith W. R. Poole, the party who
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has been appointed ancillary administrator of the estate ·of R.
N. Pric~~ in Kentucky?
A. I am acquainted with W. R. Poole:, but I didn't lruow
he had been appointed ancillary administrator. I didn't know
who was appointed first. he or Mrs. Price. I presume he is
ancillary administrator but I am not able to definitely state
that, but I am acqua:nted with him.
Q. I will~ask you if you have been present today during
the taking of these depositions in this suit?
A. I have.
Q. I will ask you to state if W. R. Poole has not been
present during the taking of all of these depositions and been
conferring with W. B. Payntelj. President of Kentucky-Virginia Stone Company, and Mr. B H. Sewe~ thejr attorney?
A. He had.
Objection: This question and answer is objected to because irrelevant and immater:al and inadmissible. - B. H.
Sewell, attorney for defendant.
Q. You have stated in your deposition in this cause
something about a conference or meeting had among the R.
N. Price heirs in the State of Tennessee, and in the city of
Knoxville.. I will ask you to state if in that conference W. R.
Poole was present 7
A. He was, ta.s 'veil as Mrs. W. R.. Poole or Op:e Poole.
Both were present.
Q, I will ask you to state if W. R. Poole made any
statement in that conference or meeting in the city of Knoxville w.it.h reference to who the note filed in this suit belonged
to~ and if so, state what he said?

Objection: This question and answer objected to because any statement that Mr. Poole might have made
could not prejud ~ ce the rights of this defendant in this
suit, and l\{r. Poole j s not a party to the suit. - B. H. Sewell,
attorney for defendant.
[73]

A. That conference was had on the 9th day of .January,
1931, and ·W. R.. Poole ~administrator, and Mrs. Francy Pr.ic~.
aclm:nist.rator. and all the other heirs of R. N. Pric~. deceased, were present, and each one was represented by an attorney. There 'vas present four different attorneys who par-·
ticipated in the conference, and each of them represented a
separate heir in the Price estate. W. R. Poole administrator
and Opie Poole were represented by Frank Montgomery, a
I

·~·

-------------
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la.wyer iat Knoxville; W. U. Price was represented by Mr~
Cox, a)awyer at Kno:xv~lle, 'and the widow of R. N. Price
was represented by Senator ~{onroe, and Mrs. Irvine, a
daughter of Mr. Price, was represented by myself and in that
conference the personal estate of R." N. Prioo, deceased, was
gon:e over in detail so far as I lmew of what was owing to Mr.
Price -espec:ally this note was discussed and Mr.. Poole and
}Irs. Pool~, as well as othe.rs\ all said t.hat it belonged to R.
N. Price and was given in there and discussed, but I don't
think .it was put in the written agreement but it was discussed thert:l~ the ~amount and when it became due. That was dis-·
cussed in the presence of all the heirs and the two administrators and their counsel. Further, not only was this note discussed as lbeing the property of R. N. Price, deceased, but a
certain Bob Overton note was discussed and the certain other
property of R. N.. Price~ deceased, was discussed. And in that'
•agreement that I have been· discussing was reduced to writing and s! gned by all the heirs and by both the administrators; and it is that agreement that I have heretofore referred
to,_a copy of which was sent to the defendant, Virginia-Kentucky Stone Company.
Objection: The foregoing question and 'answers are
objected to because what the parties did on that occasion is .inadmissible as against th:s defendant, the Kentuckv-Virginia Stone CompanY!. nor js it admissible for any
purpose because wha.t the parties attempted to do in regard
to the different matters therein d!scussed in an effort to settle or do anything of that kind is inadmissible in evidence jn
a suit over this note in this case, or in any suit between them,
and aga.~n because what Mr. Poole or Mrs. Poole said about
the note sued on ·at that time could not b~nd this defendant,
;because he 'vas no party to the conference held at that time.
The foregoing evidence js asked to be excluded.- B. H. Sewell, attorney for defendant.
[74]

Q. I w:ill ask you Mr. Davis to give the names of the
legal heirs of R. N. Pric.e deceased7
·
A. That 'vas one of the things that was settled in that
conference by all of the heirs. The sixth clause of that a.gree:rnent is as fo11ows: "It :s agr~ed that the chilrlren of R. N.
. Pric~, dec.eased. were as follows: Mrs. Zana Price Irvine,
J\fiddlesboro. Kentucky. Mrs Onie (W. R.) Poole, W. U.
Price. It is further agreed that 1\tirs. Fr·ancy Price is the lawful 'vidow of the said R. N. Price, deceased.'' Those are the
legal heirs of R. N. Price., deceased.
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Objection: The foregoing question and answer is objected to because the witness does not state of his own Imowl'edge who are the widow and heirs of R. N. Price, deceased,
and that this reference to paper is not made an issue in this
case, cannot be referred to in this case for answer as to the
said heirs. - B. H. Sewel~, attorney for defendant.
The counsel for the defendant makes an additional objection to the evidence of this witness relative to an alleged written agreement dated Jan. 9, 1931, between the parties thereto
as stated by said Wii'tness as follows: Because the witness
states and undertakes to state the contents of said alleged
written ~agreement which is contrary to the law for the intro.;.
duction of evidence, and especially in this case. - B.
[75] H. Sewell.- a.ttorney for defendant.
Not waiving the object!ons made to the evidence in
chief of thi~ witness, counsel for the defendant makes the following cross-examination :

CROSS

EXA~fiNATION.

By B. H. Sewell :
Q. ~Ir. Dav:Sj. how was the original letter that you wrote,
the carbon copy of 'vhieh you filed with your deposition dated
Feb. 271, 1931, signed?
A. That letter 'vas signed "rm. I. Dav1s.
Q. In your individual capacity or· as attorney?
A. A-; attorney for ~Irs. Price. I don't lmow that attorney "ras added after the name Wm. I. Davis, but I take it
it 'vas, that 'vas the capaeity in 'vhich I wrote it.
Q. You state that you are one of the attorneys for ].{rs.
Francy Priee, the Tennessee administrator for R N. Price,
deceased, and of G. S. Fortner, the alleged Virgini1a administrator of R. N. Prlce, is that correct?
A. That's correct.
Q. State how long you have been attorney for the two
personal re,resentatives ~
Q. I have been attorney for l\frs Price,. administrator,
flnly a part of the f me since she had heen administrator.
Her chief advisor is Senator W. P. J\iionroe, of Maynardsville, Tenn. Sometime after she was appointed administrator,
it became necessary for Senator Monroe to attend the meeting of our Tennessee Legislature which met the first 1\.{onday in J,anuar~\ 1931, and just before that tune Mrs. Price
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employed me to help represent her, and I have been representing her aJ_ong with Senator Monroe, he being the chief
counse~, from that time on up to this, and I am still representing her. However, that representation is only when her
interest does not conflict with the interest of Mrs. Irvine, one
of the daughters of R. N~. Price, deceased. These in[76.] terests have not conflicted so far. I have represented
Glen S~ Fortner since his appo:ntment, 'and I represent him along with Senator W. P. '11:onroe and W. L. Davidson.
Q. Give us the date Y
A. I do not kno'v the exact date, because I am not in
my law office, but I have a writing in my file here that gives
a date, by which I can approximately say when he was appointed. It was just prior ~o January 9, 19'31-just how many
days or how many weeks prior to that I am unable to say.
Q. Mr. Dav~s, in your evidence in chief. you mentioned
about Mr. W. B. Paynter saying that his attorney in the
suit of G. S Fortner, Administrator, vs. Kentucky-Virginia
Stone Company, had advised him in certain ways. Then
you had notice from: -~Ir. Paynte11. the President of the Ken-·
tucky-Virginia Stone Company that he was represented by
counsel in this suit, did you not Y
A. I think so.
Q. After you had been informed by Kentucky-Virginia
Stone Company, through W. B. Paynter., its Presiden~, that
he 'vas represented by counsel and g·ave the name of his attorney, you then went on and wrote to him instead of the attorney of the Kentucky.-Viirginia Stone Company about matters in this suit, didn't yon Y
A. The most of the letters that I 'vrote to 1\{r. Paynter.
about, or rather to the company, was in reference to matter8
that he and I had got together. I never had any commun:cations with his counsel !n reference to a.ny of the matters that
I have testified •about. and therefore I did not write to the
counsel. I wrote to the Company or the Pres~dent of the
Company because I had had those matters up direct w:th him
and some of the matters. really most of the matters I had
had up 'vith him before this suit was fi!ed, and before I had
•any notice that Mr. Sewell represented h'm I d~dn 't know·,
of course. whom he might employ.
. Q. But you did 'vrite him after you were informed
[77] that B. H. Se,vell represented his company in this
suit, the Kentuclw-Virginia Stone Company?
A,. I didn't know that. I never had a personal confer-
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ence with him after I learned that Mr. Se,vell represented
him ·in tlis company, but he did tell me on one of the occasions that I talked with him that I have referred to that he
had conferred with Mr. Sewell, at Jonesville, but there was
no reason why I should write to Mr. Sewell about i~, because
Mr. Sewell hadn't had anything up with me with reference
to the matters at all.
Q. WelL don't you kno'v the fact that B. H. Sewell was
the general counsel in Virginia for the l{entucky-Virginia
Stone· Company1
A. I did no~, never heard of that until this minute.
Q. But you did write some letters to the Kentucky-Virginia Stone Company after you 'vere informed that he was
represented by counsel in this suit instead of the counsel in
this suit?
A. Not in this suit, as I understand it, but he had said
to me 1n some conferences that 've had that he had conferred
with B. H. Sewell with reference to the note, as to who it
should be paid to.
·
A. I think ....
Q. Didn't you Y Ans,ver tha.t question.
A I think so. And I would have answered it to Mr.
Sewell if he had written to me about it. But it is equally a
m•a.tter that Mr. Sewell, he if represented the Kentucky-Virg·inia Stone Company, should take up writh me as well as I
should take up with him. Evidently ~Ir. Sewell knew that I
represented the a<hninistrator in Tennessee.
Q, Well, didn't I ever write as attorney for the Kentucky;-V:rginia Stone Company, to ~Irs. Francy Price or any
of the personal representatives over there Y
A. I don't lmow whether you did or not but I didn't
lmo\v that you had a note to collect for R. N. Price or against
R.N. Price.
Q. You do not lmow of me writing to the litigants of
[78] the su~t, do you?
A. I do not, and I 'vould not have done anything of.
this kind in this case unless the litigants had had it up with
n1e personally or 'vith the admin~st:fia.tor personally.
Q. I see a carbon copv of a letter dated Feb. 27·. 1931.
"rhich you say you signed· addressed to l{entucky-Virginia
Stone Company, I 'vill ask you to state, 'vasn 't that letter
written ljy you after the' date of the institution of this suit 7
A. T think so, bnt that letter is in reply to a letter written by the l{entucky-Virginia Stone Company to Mrs. R. N.
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Price, administrator and not in reply to a letter written by
Mr. B. H. Sewellt, attorney.
Q. Was it not in answer to the letter of Feb. 17, 1931,
from the Kentucky-Virginia Stone Company to Mrs. Francy
Pric~. administratrix of R. N. Price estate in Tennessee and
W. ~ Pool, administrator of R. N. Price in Kentucky,
copy of which was sent you?
A. I think that is correct.
RE-DIRECT EXA!'IINA TION.
B;y W. L. Davidson:
Q. Diq ~ . B. Paynter or any representative of tl{e
Kentuckyj-Virginia Stone Company ever 'vrite you notifying
you that B. H. Sewell 'vas representing them and to take any
of these matters up with him direct Y
A. They did not.
Q. You had been having considerable correspondence
and personal interv-iews with vV. B. Paynter, President of the
Kentucky-Virgin:a Stone Company prior to the bringing of . .
this suit, trying to collect this note, had you not Y
A... Yes, sir, I had made every endeavor to get the
Company to pay it without litigation.
Q. At the time you 'vere writing these letters and having these personal interviews w~th the President of the Kentucky-Virginia Stone Company, did you then lmo'v that B.
H. Sewell w;as representing them in that capacity of attorney?
A. I did not, as general counsel for their company.
[79] Ho,vever. on one occasion, if I rPcall, 1\{r. Paynter told
me that he had had a conference 'vith Mr. Sewell with
reference to the two adn1inistratorsh:ps but I didn't know that he was the counsel for the Stone Company.
Q. In that. convers·ation, did W. B. Paynter ask yoUJ to
take it up ·with B. H. Se,vell, his counsel Y
A. He did not. Had such a suggestion been made I
would certainly have done so. and 'vould have had Senator
1\llonroe join me., and we would have, as I now see it, would
have come to J onesvi,lle to have seen, 1~a.ther than to have had
litigat;on about the collection of the note,. because if 've could
have reached an agTeement that way., it would have been
. readily over with, and there would have been no long dra'vn
out l·a.w suit. a thing 'Jle hoped to ttvoid, and t~ied to avoid,
and we 'vould have been mighty g·lad, and I know Senator
Monroe 'vould have come here t.o confer with Mr. Sewell about
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it had we known he llad authori~y to represent the VirginiaKentucky Stone Company. We sought every way we knew
how to avoid litigation' over that note.
RE-CROSS EXAMINATION.
By B. H. Sewell
Q. 1\'Ir. D·av-:s, in the letter dated Feb. 17, 1931, which
was before the institution of this suit. the Kentucky Virginia
Stone Company.1 by W. B. Paynter, President., wrote to Mrs.
lt,rancy Price, administratrix and Mr. Poole, administrato~,
a copy of which was sent you, in wh!ch it reads: ''I have just
received money due us from the I{entucky State High,vay
Department and we are now ready to pa.y note due Price Stone
& Lime CompanY:. Jan. 15,, '31, providing you folks can armnge definitely and conelusively who is the correct person
for us to pay.. Also have deed cleared at Jonesville.'' You re·
ceived that letter, didn't you, a copy of it?
A. I did.
Q. Well, as •an attorney for 1\IIrs. Price, do you think it
was necessary to bring this suit in Virginia in the. name of a
Virginia admin:strator for the collection of this note?
A. ~Ir. Sewell, I a~ not ·as familiar 'vith the Virginia
[80] la,vs as you are,, but it is my understanding of the Virginia law that it is necessary to have the Virginia administrator to br:ng suit ~n cases like this. Before this suit
was brought I went with the Tennessee adm:nistrator., ~Irs.
Francy Pricti. and others, to ~Ir. Pavnter. and presented him
that note for paYJnent, 'vith a view of escaping bringing a law
su~t., on the note. and he refused to pay it, and there said tha.t
he had been told by counsel that it w·ould he safer for him
to pay that money into a court and tha.t he didn't kno'v 'vhether to pay it to ~irs. Price, the Tennessee admin:strator, or
toW R. Poole, the Kentucky adm.inistr•ator. and that in vie'v
of what he to.ld us as to what his counsel had told him, we
came to Jonesville a.nd brought that sult because we figured
tl1at "re 'vere at the end of the ·ro'v so far as trying to get it
without a. law suit was concerned.
Q Isn't it ·a fact that in the letter you reacl. the statement :s made that he was ready. the l{entucky.-Virginia Stone
Company, to pay that note and of~ered to pay it?
A. That statement is partially n1ade in that letter,, but
it is qualif;ed, and if counsel for the defendant in this cause
represented them at that time. evidentLy that 'vas put in that
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letter in view of what counsel had told him because he further says in that letter, ''providing you folks can arrange
definitely and conclusively to whom is the correct person for
us to pay. Also have deed cleared at Jonesville.'' Now in our
final conference with Mr. Paynter at his home in Middlesboro., Kentucky.,, where we produced him the original note,
and where he acknowledged that it was due, and that he owed
i~, and that he owed it to the estate of Mr. R. N. Price, he
stated he had never had been able to get Mr .. Poole to release
the other $18,750.00 on the deed record at Jonesville, and that
he would want the record released on the deed book in Jonesville, Virginia, when he paid this nota, and we told him there.
\
I told him for ~frs. Price. that we 'vould go with him
\
[81] any minute and release that lien on the deed book if he
\~
would pay that note.
Q. D:d you not lmow as a matter of fact that there was
a controversy behveen the administrators as to whom this
note should be paid to if it belonged to the estateA. There was no controversy and ~Ir. Paynter knew
there was no controversy because he, at that time,, had in his
possession a copy of a written agreement of both the administrators and every heir of R.N. Price, deceased~ in which the
Kentucky admin=strator agreed that ali the personal property
shou,ld be paid to ~frs. R. N. Price the Tennessee administrator. Hence, lfr. ·Paynter kne'v there was no controversy as to
·who it should be paid to.
The ans"rer to tl1e foregoing question ~s objected to because it is not in response t.o the question asked and is irrelevant and inadmiss:ble. - B. I-I. Sewell, attorney for defendant.

Q. ~fr. Davis, my question, is, did you not know yourself, as a matter of f.act. that there 'vas a controversy between
the different administrators as to whom th~s note should be
paid?
A. That question had before that been settled. and even
long since this suit has been brough~. }.;fr. W. R. Poole, the
Kentucky administrator, told me in the presence of d:vers
persons that there was now no contest that he 'vanted to can·y
out that written agreement made at Knoxville hence there
was then and has never been any contest as t') whom it should
be paid to, except a fictit~ous· contest conjured up by somebody,. I don't lmow who, because that matter has been settled
in writing that it should be paid to ~frs. Price, the Tennessee
administrator.

11~

Objection: The answer to the foregoing question is objected to because the answer is not responsive and tries to
introduce evidence that is irrelevant, immaterial and in •admissible in this case. - - B. H. Sewel~, attorney for defend..

ant.
Q. I repeat my ql.A.estion, didn't you know as a matter
of fact that there was a controversy between the dif.forent ·admin:strators as to whom this note should be
paid to?
A. None except some controversy conjured up for some
purpose other than the settling of the R. N. Price estate readily and legitimately.
Q. Then you did know that there was some kind of a
controversy about th~s matter 1 about \Vho was the proper administrator to pay it toY
A. I think ·a camaflageQ. If you want to evade the questionA. I don't want to evade the question, I am telling you
the truth about it.
Q. Well, don't you kn6w there was some kind of a controversy aboutA. I say to you that I understood that, but I also understand in addition to understanding· what yoUl spoke about thai
it was simply a camaflage. and was not seriously insisted on.
If you will permit me, I will explain further.
Q No, I don't 'vant anything· further.. Do you not think
when J\iir. Paynter wrote you this letter and told you that he
would pay, the defendant. the J{entucky-Virginia Stone Company, would pay the not~ provided you would arrange definitely and conclusively as to whom the correct person was to
pay it to and release this deed, wasn't it the duty of the administrator to proceed to get in shape to give the proper release?
A. I think that the ·adm;nistrator did that.
Q. Did you th~nk that was the wa.y to do that 7
A. -Well, I think it was and I think she did it.
Q In what 'vay?
1\.. She proceeded to tTonesvllle.
Q. And brought the suit?
A. Where the property is situated on which there is a
lien securing tha.t note and brought sui~, the only thing she
could do, after payment had been refused.
Q. W.as that object to enforce the lien on the property
[83] in the deed to collect the note Y
[82}

~

.
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A.

Yes sir.

Q. Well, the bill asked for an injunction to enjoin Poole
from collecting i~. well, then if this company was ready to pay
· this note~ wasn't the real object to prevent Poole from trying
to collect it in that suit Y
A. M:n. Sewell, you know and I know as lawyers that
there never has been a day since this suit was brought or even
before this suit was brought but especially since this suit was
brought that Paynter couldn't pay the amount of this note
into court and be protected.
Q. Well, it wasn't necessary to bring the suit for that
was it, Mr. Davis?
A. After he refused to pay it 'vhy we had to bring suit.
Q. He had not refused as per this letter.
A. Well, but he had refused when the note 'vas present.
ed.
Q. Oh, 'vell, that's all.

R'E-RE-DIRECT EXA!viiNA.TION.
By W. L. Davidson:
Q. He refused to pay the proceeds of this note to Fran·
cy Price. 'vho was by the county court of Union County, Tennessee. the residence of R. N. Pr:ce, at the time of his death,
did he not'
A. He did.
Q. And then, any. controversy that h~, W. B. Paynter,
might raise in regard to paying it to any administrator is a
matter to be decided and can only be deecided by the institution of a suit, would it not Y
A. That was one way to dec' de it, and another way to
decide it was for Paynter to nse his common bay horse sense
about it and -ascertain himself who he oug·ht to pay it to,. and
he could have done that in five minutes.
Q. No representative of the Kentuelw-Virginia Stone
Company has, so far as you know, paid any money into this
court or any other court, has he on this note?
A. Not to my kno,vledge.
Q.. And he also had in his possession ·a copy of an
[84] agreement hy which all of the heirs of R. N. Price. dece~sed,. had agreed that it should be paid to Mrs. R.N.
Price!
Objection: I object to this question and any answer
thereto because it has been gone over repeatedly and is not
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admissible for that purpose. -B. H. Sewell, attorney for
defendant.

A. He had that copy and had it before he ref·used to pay
this note.
. Q. iW. B. Paynter in his ans,ver to this suit, on page
nirie of said answer says as follows : speaking of the payment
of this not~ ''and .and it is advised and alleges is W. R. Poole,
the l{entuclcy administrator of the estate of R. N. Price, and
that 'vhen so paid. the estate of R. N. Price would be fully protected under the bond by W. R. Poole as such administrator
in the sum of $2Q,QOO.OO' '. The record in this shows that G.
S. Fortne~, the Virginia resident administrator of the R. N.
Price estate, has given a bond of $20,.000 00 'vith the United
States Fidelity and Guaranty Cmnpany as its surety, and
that Francy Price in the county court of Union County;, Tennessee, has qualified as the administratrix of R. N. Price
estate, ~and this record shows g·ave bond in the penalty of $30.000~00. Now, if W. B. Paynter thinks that the Price estate
wottld be protected by paying it over to W. R. Poole, who has
a $20,000.QO bond, then he would be as 'veil protected by paying it over to Francy Price or G. S. Fortner, one of which is
$20,000.00 and the other $&0,.000.00 would he not T
Objection: The question and ans,ver is objected to because it is an a.rgument and is not admissible for that purpas~, and the question involved is not the quest:on as to the
validity of the bonds for which tbe respect!ve administrators
have give11v but the question is, as made in this case, after the
institution of this su:t, which 'vas unnecessary;~ as to who is
the legal .administrator to receive this money. - B. H. Sewell, attorney for defendant.

Q Ho'v long have you been a citizen of the State of
Tennessee Y
A. 'VeiL. fifty years or more.
Q. Ho'v long have you been in active practice of the
]a,v?
A. Th;rty y~ars or 1nore.
Q During the time that you have been a resident of the
State of Tennessee, what off:cial position have you held in
that state, !f any¥
A. Well, I was Clerk of the Circuit Court of my county.
I represented the third Senatorial District in our State Senate two years, I 'vas nearly five ;years Assistant United Sta~es
Attorney for the Eastern District of Tennessee.
[ 85]
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Objection The Counsel for the defendant makes an additional objection to the evidence of th:.s witness relative to
an alleged written agreement, dated Jan. 9, 1931 between the
parties thereto as stated because the witness states and
undertakes to state the contents of said alleged written agreement which is contrary to the law for the introduction of evidence~ and especially in this case. - B. H. Sewell, attorney
for defendant.
And further this deponent sayeth not.
Signature waived.

J. R, SHOFNER
J. R. Shofneli, another witness of 1awful age, after being
duly swor11o deposes and says :
DIREOT EXAMINATION.
By W. L. Davidson:
Q. State your qge, your residence and occupation Y
A. I am 31 and live at Harrogate and work in a rock
quarry and concrete and tile plant in the lower end o£ the
county.
Q. Are you acquainted with W. B. Paynter, President
of the Kentucky-Virgin~a Stone Company1
A. Yes sir,, I lmow Mr. Paynter.
Q. Are you! also acqua~nted with Francy Price.. and Wm.
I. Davis, attorney of Taze,vell, Tennessee?
A. Yes sir.
Q. I will ask you to state if on any occasion you were
[86] present 'vith 'V'm. I. Davis and 1\frs. Francy Price
when they 'vent to see W. B. Paynter in regard to paying a certain note which is ~n controversy in this suit., and if
you state you were, I ,v]l ask you to state where it was and
when, if you rememiber, and what was said with reference to
the note?
A. ·Well. I 'vas present at two different occasions when
thev talked to Mr Paynter. The first occ.asion I belieye wat~
on top of Cumberland ~Iountain-J\fr. Davis was talking· to
him about the note, that ~t was due or was coming due about
that tjme. They talked about the note at the time and Mr.
D~~vis was kindly talldng to him about who to pay it to anrl
he kindly warned him that he expected him to pay it to ~{rs.
Price 'vhen he did pa.y it, and Mr. Paynter said then at the
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time that he wasn't just quite ready, that he had some funds
coming to him from the State a little later.
Q. Now, 'vhen was the other time Y
A. The other time was at Mr. Paynter's home. They
took the note over there and 'vas talking to him about it and
asked him-in other words presented the note., and at that
time he said he wasn't hardly ready to pay it, he hadn't gotten his funds at that time.
Q. Before presenting- it, 'vhere 'vas that second time Y
A. That was at his home in Middlesboro, Ky.
Q. Did they go to any other place before going to the
home of Mr. Paynter?
A. They 'vent to the banks, both banks there in Middlesboro.
Q. Are you acquainted with the names of those two
banks in Middlesboro Y
A. Yes sir.
Q. Just state what they ate.
A. The bank was closed at that timer it was under litigation, that was the Citizens Bank-that was the first one we
went to, where the note 'vas supposed to ibe paid, and the
next one was the National Bank just across the street.
Q. Are there more than the two banks they went to in
[87] J\Hddlesboro Y
A. No sir.

CROSS

EXA~iiNATION.

By B. H. Sewell, defendant's attorney.
Q. How come you to be along on these occasions with
these part: es you speak of?
A. Well, they came by for me sometimes, maybe in my
car and there 'vasn't another one at that time. They didn't
more than know Mr. Paynter and wanted me to go along because I knew him. Well, I wasn't so much acquainted with
·him, but did know· Mr. Paynter.
Q. You say that 1\tir. Davis, is that the one ;you say and
:1\:I:rs. Price did not know Mr. Paynter¥
·
A. I said they d;d not Imo'v him very ·well. Of course,
they Imew J\{r. Paynter but just like we are here . They could
have found him all r:g·ht I suppose.
Q. Then why did you go along¥
A. Well just to accompany them.
Q. Did you expect to be a 'vitness about this matterY
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X:.. No sir., didn't expect that, didn't go for that purpose.
Q. Just 'vent to accompany them along?
A. Go with them.
Q. Who invited you to go along with them Y
A. Well, maybe they both came up there, may be;, I don't
lmow just exactly how the occasion happened. Anyway they
came up there to the quarry where I was and I drove over
with them. I lmew the officials at the bank very well, just
went in with them.

RE-DIRECT EXAMINATION.
By W. L. Da.vidson:
Q. What relation is Francy Price to you?
A. She is my aunt.
And further this deponent sayeth not.
Signature 'vaived.

[88]

W. P. MONROE

W. P. Monroe,. another witness of lawful age, after first
being duly sworn, deposes and says :
DIRECT

EXA~1INATION.

By W. L. Davidson:
Q. State your age, residence 'and occupation T
A. I am 45 years of age, live in Union County, Tennessee a.nd a lawyer.
Q. Were you acquainted with R. N. Pr:ce during his life
timet
A. Yes sir.
Q. Do you remember the occasion in 'vhich he died in a
l1ospital in the city of Middlesboro, Kentucky?
A. Ido.
Q. Where ''Tas his res~dence at the time of l1is death Y
.A:.. Sharps Chapel, R. F. D. Union County, Tennessee.
Q. D:d he live there with his widow Francy Price at
that time?
A. He did.
Q. Mrs. Francy Price has filed as a.n exhibit in this
cause certain letters of admin~stration on the personal estate
o! her deceased husband, R N. Price, which shows that these
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'·

letters were issued by the County Court of Union Oo·unty,
'Tenn.., I will·ask you to state if you· are familiar with the
proper court in Union County, Tennesse~, who has charge of
settling up estates and appointing personal representatives
of the estates of decedent.s, and if so, I will ask you to state
what that court is t
A. I am, and it is the Oounty Court of the County.
Q. I hand you a copy of the letters· of Francy Price
'vhich are riled in this eause, with bill I will ask you to state
if that is in proper form and issued by the propet: court who
has jurisdiction of such matters T
A. They are in proper form and in accord with our statute and the County Courts of our County have exclusive jurisdiction of these matters.
Q. I hand you a copy of bond filed with Francy Price's
deposition.; marked ''Francy Price Bond,'' I will ask you to
J.ook at that and state 'vhether or not that is the proper form
of bond according to the statute of Union County,
[89] Tennessee in such matters?
A. That bond is in accord 'vith our statutes in Tennessee, and 'vas filed by the administratrix prior to the issuance of the letters which you just referred to a moment ago.
That is made from the County Court record;, that is a copy
certified to from the records of the Court, both the letters
and bond.
CROSS EXAMINATION.
By B. H. Sewell, attorney £or defendant:
Q. Mr. Monroe, I believe you are one of the attorneys
from the record in this suit,_ and have been all along, of Mrs.
Francy Price() as adminisratrix of the estate of R. N. Price
in Tennessee?
A. That is right. She cmloyed me immediately upon
the death of her husband.
Q. Are you also an attorney for G. S. Fortne~, administra.tolj, the compl·ainant of this suit. of G. S. Fortner, vs.
Kentucky-Virginia Stone Company, pending in this Court?
A. It became necessary for us to bring suit up here. T
am.
And further this deponent sayeth not ..
Signature waived.
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S.tate of Virginia,
County of Lee, to-wit:
I, Thomas M. l{ing., a Notary Public for the County aforesaid in the State of Virginia, do hereby certify that the foregoing depositions of Mrs. Francy Price, :Wm. I. Davis, J. R.
Shofner and W. P. Monroe were duLy taken and sworn to,
and the signatures waived, before me, at the time and place,
and for the purposes in the caption hereto ment:oned.
Given under my hand this the 3rd day of September,
1931.·
.
My term of office expires on the 6 da.y of J nne., 1934.
THOJ\tAS l\L KING.,
Notary P.ublic for Lee Co., Va
[90]

Gibson Station, Va.

~,eb. 17;, 1931. ·

Mrs. Francy Price, Administratrix of R.N. Price estate in
Tenn. Sharps Ohapel, Union .County, Tenn.
Mr. W. R. Poo\. Administrator R. N. Pr:ce estate in Ky.
Sellersburg1 Ind,
Dear Mrs. Price and Mr. Pool:
Have just received money due us from the Kentucky
State Highway Department and we are now ready to pay
note due Pr!.ce Stone & Lime Co., Jan. 15, 1931, providing
you folks can arrange definitely and conclusively to whom.
is the correct person for us to pay. Also have deed cleared
at Jonesville.
Yours truly,

l{ENTUOKY-VIR.GINIA STONE C'O.,
By W. B. PAYNTER,
President.
L>riginal to Mrs. Francy Price
Copy to Mr. W. R. Pool
Copy to W. L. Dav~s, Tazewell, Tenn.
February 27, 1931.
Kentucky-Virginia Stone Co.,
Gibson Station, V a.
Gentlemen:In reply to your favor of the 17th inst .. addressed to
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Mrs. R. N. Price.,. administratrix of the estate of R. N. Price,
deceased, I desire to say, that" as I have said to you over
the telephone,, following the receipt of your letter, that an
administ:va.tor of Mr. Price's estate has been appo~nted in Lee
County, Virginia, and has given a $20,0QO.OO bond in a g11aranty company. The name of the administrator is Glen S.
·Fortner, who receives his mail at Cumberland Gap, Tennessee. }.fr. Price, ·as you well know, resided in Union County,
Tennesse~. where h:s widow has been appointed his administrator, and of course the administrator in Lee County is
ancillary. thereto, as all administrators wherever appointe
would lbe ancillary to the original administrator at the dom cile of the deceased. You will recall that Mrs. Price has the
note sued on at Jonesv:n~, and she is willing to deliver this
note to you 1 and she and the Virginia adm!inistrator will
both be glad to release the lien against your property when
this note is paid. Until the note is paid, however, the R. N.
Price estate will expect you to pay interest on the note. Will
call your attent:on to the fact that it is up to you to
[91] decide as to who to pay the note to, but if you pay it tq
1\fr. Poo\. then, as attorney for each of the administra
tors, both in Tennessee and in Virginia, I wan1 you that we
'vill undertake to have ..you pay it aga~n, because 've think we
lmow that you are bound to pay it to the Virginia administrator, or into Court at Jonesville. Will be glad to have a
conference with you and your attorney any time that it is
convenient for all of us.
WID:m

Yours truly,
January 10, 1931.

Kentucky-Virgin;.a Stone & Pipe Co.
Wheeler, Va.
Gentlemen:
This is to not:fy you that as the widow of R. N. Price

I J!ave been appointed and qualified as administrator of his
e~tate

at 1\fayna.rdsvills, Union County. Tennessee.
Mr. W. R1 Poo1e was ap·pointed 'administrator at Pineville, J(entucky. but all the heirs,. together with the two. admin~strators, entered into a written agreement on January
9, 1931, to the effect that the estate is to be administered by
me at 1\{avnardsville. Union County, Tennessee, where I was
•appointed, and that Mr. Poole, 'vould turn over to me such
personal property as he may have tha.t I may administer it.
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This is to also notify you that .the note of· $18, 7~0))0 due
Mr. Price by you, which beaomes due the 15th inst. should be
paid direct to me. Yd'u can mail me a eheck for the amount
of the note, with interest, to my address at Maynardsville,
Union County, Tennesse~ R. F. D. Also you are advised
that no one else has been given authority to collect any of the
indebtedenss due the estate of R. N. Price;, deceased.
·
I will be glad to have check when this· note is due.
Yours very truly,
A<hni.nistrator.
January 1?, 1931..

[92]

I{entucky-Vitginia Stone & Lime Co.
A.tten~on

Mr. Paynter.

Dear Sir:As pet our conversation on the mountain today I am inclosing you herewith a copy or the agreement entered into between all the heirs of R. N. Price, deceased, together with the
two administrators. Of course, you understand Mrs. Zanna
Erwin and W. U. Price, as well as ~Irs. R. N. Price~ as an
heir and as administrator, protest against you paying to W.
R. Pool, the note or any part thereof that you owe R. N.
Price's estate, being about $1S,750 00, and being the note we
were discussing today on the mount,ain.

WID-m

Yours truly,
Gibson Station, Va.
Jan. 24, 1931.

Davis & Davis.
A.ftention: Mr. Wm. I. Davis.,
Tazewell, Tenn.
Dear Sir:
We hnve your letter of Jan. L7th concetning our final
note on this plant. We are holding up payment on this note
until it is definitely decided who is the proper one to pay.
Yours truly .
KENTUCK"Y;-VIRGINIA. STONE CO.

By W. B. P A!YNTER.
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Gibson Station, Va.
March 18., 193L.
Mr. Wm. I. Davis,
Attorney for Virginia and Tennessee Administrators
Tazewell, Tenn.
Dear Sir:In reply to yours of February 27th, we wish to say that
as G. S. Fortner, cla~ming to be the Administrator of the
estate of R.N. Price, deceased, in Lee County, Virginia, bas,
throU!gh his attorneys, W. L. Davidson, W. P. Monroe and
Wm. I. Davi~, brought suit for the collection of the $181750.op note under consideration. and alleges that he is the
pr<Oper one to whom to pay said not~ we are advised
[93] by our attorney to let all these questions be settled in
said suit.
Yours truly,

KENTUCKY-VIRGINIA STONE CO.
By W. B. PAYNTER.
Virginia:
[94]

At a Circuit Court cont1.nued and held for Lee County,
at the courtho~se thereof,, on Thursday, the 17th day of
Septemb~r, 1931.

Administrator,
Comp~ainant
vs.
)
In Chancery.
Kentucky-Virginia Stone Company, a corporation, Defendant
G. S.

~ortner,

Upon the calling of this cause on this the 17th day of September, 1931, on motion of W. ·R. Pool and Opp:e Price Pool
leave is l1ereby granted them to file their separate and joint
petltion in the ~above styled cause, for the purpose of assertjug their rights and seeking the relief in said cause as prayed for :n said pet~tion.
And the complainant, by counsel waives issuing and service of summons on him and.,appears to said petition., and by
agreement of the parties, hy their counsel. the said complainant is given leave to file h!s defenses and answer to the said
pet:tion at the First October Rule~ 1931. And this cause is
continued.
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PETITION, W. R. POOL ET AL.

G. S. Fortner, Administrator,
vs.
)
In Chancery.
Kentucky-Virginia Stone Company,, a

Complainant
corporation~

Defendant

To the Honorable JU. T. Carter, Judge of the Circuit
Court for Lee County, Virginia.
The petition of W. R. Pool and Oppie Price Pool, citizens
of Middlesboro, Bell County, Kentucky, respectfully rep·resent that one R. N. Price, late of Union County, Tennessee,
departed thls life intestate on the 24th day of November,
1930. in a hospital in Middlesboro,, KentuckYJ, where he had
been. taken during his last Hlness for treatment; that, pr:or to
his death the said R.N. Price rented a Lock Box from Citizens Bank & Tru:st Company, 1\IIiddlesboro, Kentucky, and
had the same in the vaults of the said Banki and at the time
of .his death;. and a long time prior thereto had in said Lock
Box certain personal property cons:st~ng of notes, bonds and
other evidences of debt due him among which was a certain
note dated January 14th, 1929., executed by Kentucky-Virginia Stone Company to the order of Price 'Stone & Lime
Company for the sum of $18,750.00; ·and that he also had in
said Citizens Bank & Trust Company a checking account, as
well as some notes he ~eld on other parties in said
[95] Bank but wh:ch were not in said Lock Box.
Your petitioner, ·W. R. Pool, represents that on the 9th
day of Decemlber, 1930, at a reg-ul·a.r term of the County Court
for Bell CountJ:. ICentuckyj, on the motion of his wife, Oppie
Price Pool, a daughter and heir at la'v of the said R.N. Price.
deceased, he 'vas appointed as administrator of the estate of
the soa.~d R N. Price, deceased, in Bell County.:. I{ent.ucky, and
was duly s'vorn as such adiD:inistrator as requ'red by la,v,
and executed a bond in the penalty of $~0,.000.(¥) for the faithtful performance of his duties as such administrator, the
amount fixed by the said Court, with the Ohio Oasualty Insurance Company as surety thereon, which was approved by
said Court. Duly c~rtif' ed cop~_es of sa;d Order of appo:ntment of •Such administrator and of said Bond are here,vith
filed as pa.rt of this petition and marked "ORDER" and
''BOND'' respectiyely.
Your petitioner, W. R. Pool, further represents that on
the 19th day of February, 19~1, a suit in chancery was instituted in the .sa:d Circuit Court of Lee CountYj, Virginia:, styl-
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'ed G. S. Fortner, Administrator: vs. Kentucky-Virginia
Stone Company, a corporation, the alleged object of which
sui~,. as will appear from the compla:nant's bills is to collect
the said note dated as aforesaid and executed by the Kentuck;y-Virginia Stone Company to Price Stone & Lime Company for the sun1 of $18,750.00, and to enforce a lien retained
in .the deed from Price Stone & Lime Company, W. B. Paynter and wife to the l{entuckyrVirginia Stone Oompany, to secure the payment of sa~d note; and also. to enjoin the defendant Company from paying said note to anyone save and except to the said complainant. Whereupon such proceedings
have been had in said chancery suit until the issues have been
made therein and certain depositions taken for and on behalf of the said complainant.
·Your petit~oner, W. R. Pool, further represents that the
note sued on, that :s the $18,750.00 no~~ in this Court, \Vas
and is a Kentucky asset, and that this petitioner~ W. R. Pool,
as such administrator is entitled to administer said asset in
the State of l{entucky and in accordance with the laws of that
State. Under the Statute of the state of Kentucky, which this
petitioner w]l plead and rely" upon, it is provided that \vhere
adm:nistration is taken in the Commonwealth of Kentucky
on the estate of any person who was an inhabitant of any
other State, his personal estate found there after pay'[96] ment of his debts to citizens of the State of l{entucky
shall be disposed of in accordance with the last will of
the decedent, if there be any, othenvise according to the law
of the domicile of said decedent, after said estate has been
duly settled, or that the residue of such estate, ·after paying
the citizens of the State of Kentucky, ·who are creditors of
such estate1 the residue may be transmitted to the administrator of the estate of a decedent's dmnic~le, or otherwise disposed of or a elm· nistered as the l{entucky Court having jurisdiction of such l{entucky adm:nistrator may so direct.
Said $18,7aJtlO note involved in this cause of G. S. Fortner., Administrator, vs. l{entucky-Virgin~a Stone Oompany
is a contract. executed in the State of l{entucky, payable in
the State of J(entuck:Y;. and being 'n J{entuckv at the time of
the death of R. N. Price ;s ·a I~entucky asset. to be administered acc·ording to tile Jaws of the State of -l{entucky, by the
l{entucky adrninistrator. and it be;ng tl1e official duty of your
petitioner, W. R. Poole. to pay the l{entucky creditors first
out of the proceeds of the estate of his intestate. Before making a.ny disposition or distribution of the residue~ such being
required by statute, your petitioner, W. R ... Poole, as such ad-
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ministrator, is compelled to so satisfy sMh creditors out of
any assets conrlng into his hands ; that the note involved in
this cause being such Kentucky asset he is entitled to the
same, or to the proceeds thereof, to the end that the same may
be administered according to the laws of the State of Ken~
tucky.
.
Your petitioners further aver that the compl,ainant, G. S.
Fortner, has no right to ,:institute a chancery suit in Lee
County, Virginia, or· in any other jurisdictiol1;t, for the pur.
pose of colleclting said $1~,750.00 note. or to enforce the lien
or foreclose a mortgage or trust deed executed to secure said
note. However if the. said G. S. Fortner, as such administrator, does have the right to institute said suit as he has done to
collect said note as he is seeking to do,, and enforce said lien
as he is seek~ng to do, then when said lien is enforced and the
proceeds collected 1 your petitioner, W. R. Pool, administrator of R.. N. Price, deceJ.sed, is entitled to said proceeds and
is entitled to havA the same paid over to him to be tadminis·
tered in l{entucky, under the l{entucky la,vs.
Your petitioner further represents that on the 9th day
[97] of January, 1931, along ,v:th the widow of R.N. Price,
deceaserl:, who is acting as administratrix in the State
of Tennessee together with the other heirs at la:w of R. N.
Price, deceased, met in the City of Knoxville. each party being represented by an attorney. At that meeting there was
an agreement prepared and signed wher~by your petitioner,
W. R. Pool, as admin:stra.tor. agreed to turn over the Kentucky ~assets of the estate of R. N. Price.. deceased to Mrs.
Fra.no.v Price, the Tennessee administratrix, and take no further steps on hls part to adl1lin ~ster the same. Sa.id instrument or writing, or a coPY of the same, has been. introduced.
or attempted to be introduced, as evidence in this cause· by
compln:na.nt, by proving, or attempting to prove the same,
'vhile taking certain -depositions, and probably a copy of
W'hich may be offered to be filed by the complainant.
These pet~tioners arc advised and represent that the attempted introduction of said agreement is making for the
trial in Ra:d Chancery suit a collateral issu~, 'vhich is not
warranted by Jaw.
Your petitioners further represent and aver that should
said agreement for any reason, be allowed to come into said
chancery suit, pending· in said Circuit Court of Lee County,
Virginia. as su'eh collateral issue, or otherwise, then these
petitioners say that they, nor neither of them. is bound thereby, and make the /ollowing defenses to the same:
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a. Said agreement is not one that a Court of Equity
will require to be specifically performed or executed.
!b. At the time your petitioners signed said agreement
·they did so under a mistake and in ignorance of their rights
and obligations under the laws of J{entucky and are not bound
therebY..
c. At the time your petitioners signed said 'agreement
they were unadvised as to their rights under the J{entucky
law:, and your petitioner, W. R. Pool, as administrator was
uninformed and unadvised as to his duties as administrator
in the State of l{entucky, and or his right to administer
[98] to the estate in Kentucky, and in fact had no information as to h:s official duties, or as Ito the rights and
preference of Kentucky creditors. Neither did he, nor his co'petitioner:, Oppie Price Pool, have any knowledge as to their
rights to have the Kentucky assets administered in that
State. and in ignorance of their r!ghts and the:r duties they
agreed to and did sign said agreement, but did so in ignorance
of their rights, as above stated, and contva.ry to the laws of
ICentucky.
d. Your petitioners further aver and represent that at
the time of the execution of said agreement the estate of R.
N. Price,. def!eased, was :ndebted to the Kentucky creditors
in the su1n uf several thousand dollars, and, as under the
laws of the State of Kentucky, it is the duty of said administrator, after collecting the assets, to pay the J{entucky creditors and to distribute the residue among the heirs at la'v as
he m~ay be so directed by the Courts of Kentucky., having
jurisdict!on of the adm'nistering· of the estate. The petitioners had no knowledge of their du'fes, that is, the petitioner,
W. R. Pool, had no lrno,v1edge of his o·fficial duties, and in
attemuting- to 1nake sa!d agreernent he d~d so iu violation of
his offic~al duties and contrary to the l{entucky law, •and
for that reason s~id agreement is void. And he further avers
and insists that the administration of the estate of R. N.
Price deceased. is a trust imposed upon him 'vhich he has no
right to barter or to deliver over to some other representative, and that under the Kentucky law he could not. legally
release a.nd deliver over the assets of said estate to the administrator in another State.
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~. 'rhat the said Francy Price, the alleged administratrix of R . .N..- Prict.; deceased, in Tennessee, has violated said
agreement on her part and she cannot have it enforced by her
ancillary administrator in said suit in Virginia.

f. That the said Francy Price, in her own right, has
violated the said •alleged agreement by bringing a suit in the
Chancer.y Court of Claiborne County, Tennessee, claiming
homestead in certain real estate.
g. That the said Francy Pr:ce has in other respects
violated said agreement •and has no standing in a
Court of Equity for the enforcement of said alleged
agreement.
Your petitioners therefore pray that they may ibe allow.ed to come into sa!d chancery cause of G. S. Fortner, administrator, vs. Kentucky ·virginia Stone Cmnpany, a corporation, now pending 2n the said Circuit Court for Lee County,
Virginia,, and be made par-ties thereto so that they may set
up their right~, duties and obHgations in the above subject
matter of said suit; that the proceeds of the note sued on in
said suit when collected be paid to pet:tioner~ W. R: Pool,
the l{entucky administrator of the estate of R. N. Price, deceased, for administration under the Kentucky law; that
the said G. S. Fortner, Adi:nlnistrator, be made party defendant to this petition and be required to answ~r R•ame but
not under oath, as answer under oath is hereby expressly
waived. ..._1\nd all such other further and general relief may
be granted your petitioners in the pr~mises as the nature of
their case ma;y require and agreeable to equity. May process issue against the said defendan'Q And your petitionerc;
'vill ever pray, etc.
W. R. POOL. _
OPPIE PRICE POOL,
By J. R. KETRON,
Counsel.
J. R. KETRON,
Attorneys for petitioners.
[99J

State of Virginia,
County of Lee, to-wit:
I, Thomas M. King, a Notary Public in and for the
County and State aforesai~, do certify that W. R. Pool and
Oppie Price Pool personally appeared before me and made
oath that the matters in the forego!ng petition stated of their

- - - - - · -----------
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own lmo,vledge are tru~, and those stated upon the information of others they believe to be true.
.
Given under my hand this the 17th day of September,
1931.
My term of office expires on the 6 day of June, 1934.
THOMAS M. KING,
Notary Public for Lee CQ,, Va.
Virginia:
At a Circuit Court continued and held for Lee County,
[lJOO] at the Courthouse thereof, on Monday the 28th day of
September, 19~1.
In the Circuit Court of Lee County, Virginia.
G. S. Fortner, Admr.

vs.
Kentucky-Virginia Stone Co.
In this cause comes the pet1tioners, W. R. Pool and Oppie Price Pool, citizens of Middlesboro;. Bell County, Kentucky;. who filed their petition in said cause on the 17·th day
of September, 1931, and moved the Court for permission to
dismiss their said pet:tion for the reason that the petitioners
and Mrs. Francy Price, administratrix of the estate of R. N.
P.ri1C~~ deceased, having been appointed in Union County,
Tennessee, and G. S. Fortner., ~administrator and complainant in said cause have adjusted and settled any controversy
between them w:th reference to the: handling of the trust
fund involved or making claim thereto as a !personal representative of R. N. Price, deceased.
·
The co~r.t oa.fter due consideration is pleased to grant
said motiou and said petition will stand dismissed1 The
cost incident to the f!ling of said petition to be paid by G. S.
Fortner, administrator out of any funds coming into his
hands belonging to the estate of R. N. Price, deceased.
Th~s September 25, 1931.
AgTee? to by:
J. R. KETRON,
Atty. for petitioners.
W. I. DAVIS,
W. P. MONROE...
Atty. for Admr.
W. ~·POOL,
Admr.
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G. S. Fortner, Administrator,
vs.
. (Depositions.)
Kentucky1 Virginia Stone Co., a Corpo:ratioD;,

Plaintiff,
Defendant

The depositions of W. B. Paynter and others;. taken before me, E. H. Bowling., a notar:y public for the Oounty of
Lee and State of Virginia, pursuant to agTeement of
[101] parties by their counsel, at the law office of W. L.
Davidson, in the town of Jonesville, Lee County, Virginio on the 30th day of Oc.tober, 1931, to be read as ·evidence
in ibehalf of the defendant in a certain suit in equity, depending in the Circuit Court for Lee County, Virginia~, wherein G.
S. Fortner, Administrator is complainant and the KentuckyVirginia Stone Collllpany, a corporation, is defendant.
Present: B. H. Sewell, attorney for the defendant., W.
I. Davis. W. P. ~{onroe and W. L. Davidson,
.Attorneys for the complainant.
W.B.PAYNTER
W. B. Paynter, a 'vitness of lawful age .. after first being
duly sworn deposes as follows:
By Mr. Sewell:
Q:. State your age, residence and occupation and what
connection or pos!tion you hold with the defendant KentuckyVirginia Stone Co., ca Corporation in this case!
A. I am 42 years old, Middlesboro, KYi , and President of
the Kentucky-Virginia Sione Company that crushes lime
stone.
Q. In both the original and the amended bills of the
complainant in th!s r.ase it is alleged tl1at one W. R. Pool
the 1tusband of one of the l1eirs of R. N. Price. decea.sed, was
appointed admin:strator of the said R. N. Price;. deceased,
in the State of l(entucky. I now hand you two papers one
marked ''Order'' purporting to be certified copy of appointment of said administrator and the "Bond" executed by said
administrator and a.sk you to f.He them with your depo~itions
marked "Order" and "Bond" respectively?
A. Yes, I f]e same as requested.
Q. I will ask you to state whether or not there has been
served on the defendant the, KentuckY-Virginia Stone Co.
any paper by A. P. Strother, Collector of Internal Rev[102] enue for Virginia, and if so file as a ~P'art of your dep-
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ositions marked "Notice of Levy" and copy of the
paper served on the defendant Y
A. It is and I so file it.
Q. With the ans,ver of the defendant Kentucky-Virginia Stone 0Q, filed in this case to the original and amended bills
of the complaint there is filed a certified copy and notice of a
tax lien. I will ask you to file this also 'vith your depositions
marked ''Notice of Tax Lien'' Y
A. I so file.
Q. The note sued on in this case is dated January 14,
1929, and signed by J(entucky-Virginia Stone Company, by
W. B. Paynter,. President.1 and payable to the order of Price
Stone & Lime Co., for the sum of .$18, 750.00 two years after
the date thereof, and is filed as an exhibit 'vith the Plaintiff's original and amended b'lls marked "Note" and there
is also filed with said bills copy of a deed marked exhibit
"Deed". I hand you said note or a copy of said note and the
deed filed as aforesaid and ask you to state where the said
note and deed were delivered to the Kentucky-Virgin:a Stone
Co., a Corporation, the defendant in this suit~
A. At ~1iddlesboro, Ky.
Q. State 'vhether or not the complainant G. S. Fortner, Administrator, ever demanded payment of the said note
sued on for $18 (750.00 of the defendant the Kentucky-Virginia
Stone Oo,i?
A. No,. sir, he never did.
Q. State whether or not any of the alleged personal
representatives of the estate of R. N. Pr:ce, deceased, on any
occasion ever presented or requested payment of the note
sued on as belong~ng to the estate of R. N. Price, deceased,
and if so state the occasion~. the time and place 'vhere that
occurred and who were the personal representatives making
the presentation of said note for papment?
A. ~Irs. Price with Mr. Davis and Mr. Roy Shoffner
came to my home in Middlesboro about the 17th day of F'ehruary I believe it was somewhere along :n ·there and presented a pa1per that they showed me· and had my signature on i.t
ancl said that it 'vas a note and 'vas asking the payI103] ment of it to them.
(~. \Vhere w·as this?
A. J\ly home in :Middlesboro. ICy.
l~. "\Vere there any oth~r occasions where the per~onal
-representat:ves of the dec.edent mentioned to you the pa.ynient of the said note and if so when and "There 'vas tl~at
place?
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A.. They did not at ·any O!ther place that I know of ex.
cept when they took the ~ast depositions is the only time that
I have seen the note. They met me on the top of the mountain above Middlesboro in Cumberland GaP., Mrs. Price, Mr.
Davis and Roy Shoffner stopped me in the road as I was going to work one morning, probably week or ten days before
they came to my house.
Q. I will ask you to sta.te whether or not on either of
said occasions you for the Kentucky.-Virg.:nia Stone Co., ever
refused to pay said note 1
.N. No, sir.
·Q. I will ask you to ~tate 'vhat 'vas said o!bout the pay·
ment of said note at the meeting between the parties mentioned ·about the payment of the note sued on 1
~- Told them at the first meeting. Told them that we
~d not have the mo~ey at that time that we 'vere expecting
some funds from the Kentucky Highway ·Department that
were past due and was expecting a check to come in any day
and if it wa.s agreeable would [ke to 'vait until tha.t came in
before we settled for the note. But there was a question as
to who I was to pay the note to and when they came to my
home still did not have the money from the l{entucky Highway Department and we told them that it had not come in,
that 've would like to pay it prov.iding we knew who we were
paying it to and give us the- proper release.
Q. State ·what else occurred there at the house if anything¥
A. :Wir. Davis showed me the note in his hand and asked
if that 'vas m;v s! g-nature.. If I recognized thei paper, and I
said yes, that looks like my signatur~ And I .asked what it
"ras and he sa~d it was the note. I do not know that I tool{
the note he sh~wed it to me in his hand and said that was the
note he had ~and discussed about our paving it and
[104] we told them that we had not made our colle~tions from
the St~a.te and we would like to pay them when 've got
our money from the State pToviding we were paying it to the
party 'vho could give us proper release from our lien. They
were not worried much abou]t paying the money as who 've
were ~;o"ng to pay it to.
Q. I 'v!ll a.sk you to state whether or not any.thing wa~
said about making- the payment immed~~a.tely?
A. I said that 've could go and borrow the money but
we would rather wa:ilt until we got our mone.v and that seemed to be agreeable to them. It 'Yas agreeable to them to w.ait
until the State funds came in.

---~-
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Q. To wait for the State to pay the f·unds in to pay off
the note?
A. Yes.
Q. I believe you said in answer to that last question in
part that Mrs. Price adm:nistratrix, or alleged administratrix of R. N. Price of Tennessee or her attorney said that
they 'vere wiUing to wait until you collected this money from
the State High,vay Department before paying said note, is
that correct 7
A. Yes, it is my understanding.
Q. How lqng after this was it before you did collect the
money from the State Highway people t.o pa.y off this note 7
A1 It was just a day or two after that date. I do not
remember just exactly. A short :time.
Q. I will ask ;you to state what course you pursued or
done with Mrs. Francy Price alleged Administratrix of R.
N. Pr.im.~. deceased, in Tennessee or •any other alleged person·
al representative of R. N. Price about notifying them that
you had collected said money?
A. I wro.te my letter telling them that I had collected
·
the money and 'vas ready to pay.
Q. I ltand you a copy of a letter d.a.ted February 17,
193~, and fil~d as an exhib!t with the defendant's answer
marked "K. V. S. Co. Letter" and ask you to state whether
or not that .: s a copy of the letter that you wrote about the
payment of said note¥
A. Yes, it is.
Q. I will ask you to file the copy of said letter with
[105] your depositions marked "I{. V. S. Co. Letter"'
A. I f:ile it marked as requested.
Q. With the depos~tions of Mr. W. I. Davis in this case
he f~led 'vhat purports to be an original letter dated February
17-. 1931 from Kentuclcy'-v;:rginia Stone Oompany to Mrs.
Francy Prltt) Admisistratrix of R. · N. Price~ deceased, of
Tennessee Sharps Chapel, Union County, Tenn. and 1\fr~ W.
R PooL .Administra.torJ of the Price estate in I{entucky,
Sellersburg·, Ind1., and ask if that is the original of the copy
of letter that you just filed as .part of your depositions?
A,. Yes, 1t is.
Q. I will ask you to state whether or not the defendant
Kentucky-Vi:rginia Stone Co., a Corporatioll, has been ready,
able and will~ng to pay off said note sued on in this case for
$18.,75(100 'vith interest up -to the date of said letter a copy Qf
which that you ha.ve just filed with ,your depositions?

-----------------
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A. They are ready to pay and willing if they can get the
proper release with out the interest since that date.
Q. Do I understand you to say that your company :the
defendant in this case has been ,a,t all times since the date of
said letter abl~, willing and ready to :pay off said note without interest, from date of letter.
A. Yes.
Q. I will ask you to state whether or not the defendant
is no"r ready~ able and willing to pay off said note with its
interest up to the date of said letter¥
A. Yes, sir.
Q. I will ask you to state 'vhether or not it 'vas necessary to br:ing su:.t for the collection of the note sued on Y
The foregoing question and any answer thereto objected to because irrelevant and immaterial as far as this witness
is concerned. The note sued on was past due and unpa:d and
therefore the parcy to whom it was going had the legal right
to institute suit or proceedings to collect said note as they
'vere advised would he proper. - By Mr. Davidson.
A. No.
•
Q. In the depositions of Mr. W. I. Dav~s on page 20
in the depositions taken by complainant in this
[106] case referring t9 ~1r. W. B. Paynter he was asked
the following question and makes the follow~ng ans,ver:
""\Vhat if anything, did he say in regard to paying the note
at the t!me you presented it t9 him in person'', answer,
"Well, he told us that he :was surprised a.t the presentation,
that he understood that Mr. Pool had the note, and understood that 1\fr. Pool, and that he recognized the note, as the
note that he had executed and sa:d that this 'vas the note that
his .comjpany owed, ~a.nd he talked about the note, or about It
being .in green jnk, I believe it vras green ink, looked at the
eredits on the note and 'sa· d that he was not in a position;. did
not have the money to pay it at that t!me, and he further
stated that he had been ~advised by Virginia counse~. Colonel
Sewell, that he 'vould be protected :n the payment of the note·
by paying it into court, as there \vas a Kentucky administra~
tor and a Tennessee administrator. He also said that he
would he rnigl1ty g·lad to pay it and would pay it as soon as
he made certain collections from the State of l{entucky for
stone furnished them, I hel~eve the Kentucky Highway. 1
.will ask .you to state whether or n~t you looked at the cred'..
i.ts on the note ment1oned f
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A. I do not recall doing that at all.
Q. I will ask you to state whether or not you stated to
him that you had been advised by Virginia counsel, Colonel
Sewell, that he would only be protected on the note by paying
it in court as there was a. l{entucky administrator and a Tennessee administrator' ·
A.. No, sir; because I had not employed you in the case
at that time.
Q. I 'vill ask you to state 'vhether or not you on that occasion had that note •as represented in your hands'
A. No, I did not. :htir. Davis had it in his hands and
showed it to me and we discussed it and talked about it.
Q. State as near as you can the da.te or the time of coming to your house of ~Irs. Franc,y Price. Administratrix, ~ir.
Davis attorney and .1tfr. Shoffner, rubout this note sued on 7
A. It was a few days before the 17th of February as
[107] "rell as I remember.
Q. After the date of the said letter of February 17,
1931, of the l(eutuclcy.-Virginia Stone Co., to Mrs. Francy .
Price, admin:stratrix, of R. N. Price, deceased,, of Tennessee,
~{li W. R. Poole, Admr. of R. N. Price;. deceased.1 in Kentucky, I will ask you to state whether or not Mr. W. R. Pool,
the administrator of the estate of R. N. Price, deceased, in
Kentucky ever came ·and offered to receive the principal of
said note 'vith jnterest up to the date of the said letter of February 17th and execute a release of the lien in the deed retained to secure the payment of said note?
A. I do not recall, no. s:r.
Q. State 'vhether or not 1\1 rs. Francy Price the administrator in Tennessee to 'vhom your company's letter of Feb-ruary 17. 1931, is addressed before February 19, 1931, the
date of the institution of this suit came to vou or to the Kentucky-Virginia Stone Co., and offered to ;eceive the money,
nrincipal and interest of the note sued on and reYease the
lien in the deed there to secure the payment of the note~
A. No, sir.
Tl1e foregoing question and a.ny answer thereto is objectPd to. first: beea.use lP-ading and, second: because Francy
Price was und<~r no ob1igation, legal or othe1'\vise,. to release
any lien securing the note spoken of until the note was paid
by the Kentucky-Viirginin Stone Company in full to l1er and
that upon the failure of the l{entucky-Virginia Stone Co., to
pa;y her said note after s·amc became due she had the legal
right to institute any suit or legal proceeding to accomplish
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the collection of said note and its interest. -By Mr. Davidson.
Q. I will ask you to state whether or not Mrs~ Francy
Price, Administrator of R. N. Price, deceased, for Tennessee
and W. R. Pool, Administrator for R. N. Price in l{e.ntucl"'Y
both together came to the l{entucky-Virginia Stone Company
and offered to receive the principal and interest of said note
as outlined in said letter of February 17. 1931, and make the
proper release of the lien retained in the deed to secure the
payment of said note 1
· A. No, sir.

The foregoing question and ans,ver is oibjected to upon
By Mr. Davidson.

[108] the same grounds· ~a.s set out above. -

Q. State whether or not vV. R. Pool a.s Secretary and
Treasurer of the Price Stone and Lime Company either alone
as said Secretary and Treasurer or together 'vith ~irs. Fran. cy Price, Adm:nistratrix, ~and W. R\ Pool, as Administrator.,
to whom said letter is addressed, together, jointly come and
offered to receive the payment of said note with its interest
and make a proper release of the deed securing the same'
A. No., sir.
The foregoing question and answer is also objected to for
the same reasons as set out above. - By ~fr. Davidson.
CROSS

EXA~IINATION.

By l\f r. Davidson:

Not waiving any of the foregoing objections the attorney
for the compla~nant proceeds to cross examine as follows:
I hand you a note 'vhich reads as follows:
ICy.,. January 14 1929, two years after date I,
\Ve, or either of us promise to pay to the order of Price Stone
& Lime Company the sum of $18.750./X), negotiable and payable to C!tizens Bank & Trust Company Middlesboro, J{y..
for value received with interest from date at the rate of 6
per cent per annum until paid. payable semir-annually.. Makers, sureties, endorsers, and guarantors severally waive, demand, protest notice of protest, notice of default in paylnent and legal diligence to enforce colleC.tions. Signed l{en.
tf:u~-Virginia Stone Co., by W. B. Paynter, President, in
green ink and endorsed on the back in green ink as follows,
Q.

~Iiddlesboroi,

II
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''Paid 14 N. Price interest on note for six months this July 5,
1929, $562.50 January 15., 1930, interest paid to date $562.50.
I hand you this note and will ask you if that is the note mentioned in your depositions in chief in this caseY
A. Yes.
Q. I wiJl ask you to state if l{entucky'-Virginia Stone
Co.~ by you as its president or by any other officer of the
company to your knowledge has paid any part of that note
and its interest other than as shown b,y the credits
[109] marked on the back of sameY
A. No, sir; nothing· but what is on there.
Q. I \Vill ask you to state what is or was the date when
Mrs. Francy Price., R.oy Shoffner and William I. Daws, at.
torney, met you on th~ mountain near Curnfberland Gap and
had their first conversation with you about paying this note?
A. About the middle of January somewhere, I do not
remember the exact date.
Q. I will ask you to state. if you did not receive a Tetter
from William I. Davis, attorney, 'vritten to you with reference to your conversation in regard to the note on the same date
that you had the conversation'
.& · It seems like ther·e was a letter to that effect.
Q. I hand you a carbon copy purporting to have been
'vritten by W]liam I. Davis, attorney.1 dated January 17th,
1931, \Vhich is filed as an exhibit with 1\!Ir. Davis' deposition
marke~, "Davis Letter No.4" and will ask you to look over
the carbon copy I hand you and ask you if you received the
original of that letter?
A. Yes,. I remember it.
Q. Did you ans\\rer this letter 1
A. I guess I did.
Q. I hand you a type wrltten letter marked, ''Davis Letter No. 5" as an exhibit filed in this case. with Mr. Davis'
denos ·tion under the date of Jannary 24, 1931. 'vhich reads .as
follows. '' Dav:s & Davis, attention Mr. William I. Davis.
Taze\\rell, Tennessee. Dear Sir: We have your letter of Janua.ry 171th concerning our final note on this plant. We ~are
holding up payment on this note until it is def1initely decided
'vho is the proper one to pa~ Yours truly. J(entucky-Virg'nia Stone Co., by vV. B Paynter, signed in green ink. I
will ask you to look over that letter and state whether or not
that is tl1e answer of the former carbon copy handed you'
A. Yes.
Q. Has your position ·a.t any time since the 'vriting of
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this letter on January 24, 1931, 'vith reference to the payment of this note changed in any 'vay'
A. No, sir.
Q. Then if I understand you correctly you are still
[110] 'vaiting until in some way it is definitely decided who
is the proper one to pay this note toY
A. Yes.
Q. Then if I understand ;you ~Ir. Paynter if it can be determined who is the proper party whether Mrs. Ft~a.ncy Price
as administrator of the estate of R. Nj Price of Union County,
Tennessee, or W. R. Pool, administrator of the estate of R. N.
Price of the estate in Kentucky ei.ther by agreement or otherwise dooide between themselves which is the proper one to
receive the payment of this note then are you prepared and
willing to turn it over to or pay this note to the right one Y
The question and any answer objected to because it has
asked of the w.itness an opinion on a legal matter and all he
can ask is to state the facts in the case and ·not an op:.nion.,
and because on that claim is brought for the purpose as stated
by Mr. Davis in his depositions to determine who the note
should be pai~, that is as to 'vho 'vas the proper personal rep ..
reseutative. - By Mr. Sewell.

A. Provided we pay interest up to February 17th and
pay no court cost and that we are protected in this Government lien and can get legal release fl'tom our lien.
Q. I· hand you here a paper purporting t.o be an at,.-reement s'gned by J. R. J{etron, Atty. for W. R. Pool and Opie
Price Pool, W. ~- Pool, Admrs., Mrs. R.. N. Price administratrix, J. R. Catron, attorney for Price Stone and Lime Co ..
also W. I. Davis and W. D Monroe, for Mrs. Price, administrator. I "rill~ask you to read this paper and after doing so
please state whether or not you will turn over no"r the amount
of said note sued on lin this case and its interest to date¥
Th=s question and any answer thereto is objected to because it is asking h1m to pass on the validity and leg,ality of
1he writing and not for anv other purpose, and, second, because to answer !the question that he 'vould do 'vould be
against his legal rights because his rights as to the payment
of the note sued on is to be settled in this suit according to the
plead:ngs and not according to this agreement. and because
the witness 1being asked a legal question, he should not
[111] be required to answer it. - By 1\tfr. Sewell.
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A. I would want to take my counsel's advise before I
can: answer that.
At this point W. L. Davidson, atton1ey, hereby files in
this case as an exhibit the paper presented to the 'vitness
upon )Which the above question is based marked, ''Price &
Pool Agreement.''
I want to object to the filing of the 'vriting mentioned by
his attorney is objected to for the followtng reasons.:
'

One because the writing does not afford .the proper protection to the defendant Kentucky-Virginia Stone Co., in the
payment of the note directly to the Tennessee administrator
and, seconq, tbecause such an •agreement \Vhich undertakes to
protect or authorize the payment to Mrs. Price is contrary to
the J(entucky la\v and the ICentucky administrator can not
waive his rights as against the ICentucky credi.tors, and if he
should undertake to do so and the complaiant asks by his
counsel to pay the note by this w:itness in which the agreement ask him to go contrary to the ICent.ucky law in this re-spoot. and as above stated another ground is that the rights
of the parties are to be settled according to .the pleadings and
the proof therein in this suit •and not by a compromise agreement made to which the defendant company is not a party.By Mr.. Se~ell.
Q. Who is your counsel in this suit?
A. Mli B. H. Sewell.
Q. Have you any other counsel other than ~Ir. Sewell
in this matter'
A. Not in th:s suit.
Q. Where does the property "rhich you purchased of
'vhich the note in controvers.y in this suit as a part payment
[e?
A. In Lee County near Wheeler.
Q. vVha.t St·a.te?
A. Virginia.
Q. I 'vill ask you to state if you lmow if there is a lien
upon that property to secure the note sued on in this case'
·Objected to because the deed .is the best evidence of that.
- By ~fr. Sewell.
A.

There is in the deed, yes.
.
Q. I will ask you to state if you have· ever at any
[112] time or place tendered to 1Irs. Francy Price, Admin-
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istoo.tor of the estate of R. N. Price, deceased, or any
one in legal tender the amount of this note and its interest?
A. No, sir; not in cash.
Q. I note that the deed filed in this case Price Stone &
Lime Co. and others, to Kentucky-Virginia Stone Co.., marked
exhibit deed, the consideration in the sum of $75,000.pG and
$~7.~500~00 one half thereof paid in hand and the other $35~
~0.00 the other half thereof divided into two equal annual
payments of ,$18,750.DO each payable in one and two :years
rror.p. this date with interest at the rate of 6 per cent annum
payable semi-annually a.s s·ame matures. I will ask you if the
first note of $1.!8,, 750.00 of this consrl.deration has been paid
and if so to whom 7
A• To W. R. Pool.

RE-DIRECT EXAMINATION.
By 1'Ir. Sewell:
Q. In a. question propounded on cross-examination by
-counsel for the complainant you 'vere asked were you willing
to pay the note sued on w!th interest under the •agreement filed by the attorney and before answering that question you
wanted to be advised iby your couns~ij. I will ask ;you do you
want that ans,ver to stand or modified, and if so, how7
A. This 1s ne·w to me and I do not know whether· to say
what I 'vould like to s·ay before I ans,ver it. I do not want to
make any statement that would hurt myself and I do not
understand the paper concerning the leg-al question and I
would like to take it up with my counsel.
Q. When do you \vant to take it up now or hereafter?
A. N o'v suits me if agreeable.
It is den~ed him ~{r. Se,vell in the record •and can not as a
part of his deposition.
At thjs point the 'v.itness was given an opportun'ty to answer the above mentioned question in full and his counsel objected to his answering further untH he advises with
[113] the 'vitness as to his r!ghts in the.matt.er and 've ask
that the counsel for the witness advise him then and
there in the rec.ord and his l'!ounsel refuses to do ·and over
the protest of couns~l for the compla~inant in this case Mr.
Se,vell Atty. for defenflant CO! took the 'vitness from the
witness stand and consulted with him in sec.ret and now places him back upon the witness stand and all of 'vhich counsel
for the complainant objects to. - By Mr. Davidson.
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Counsel for the defendant says that W,. B. Paynter the
witness on the stand is the only representative for the de- fen:dant company sued in this case and all communication;::;
between counsel and cEent a.re confident to the witness and
the defendant and cl!ient could not be fully protected but upon
conswtation and advise in the presence of the opposing .aftorneys therefore it was nothing but reasonable that he retire from the presence of the counsel and advise his client
on the question propounded at this request" and the witness
now having been advised by his counsel is ready to answer
the question propounded on said 'vriting. -By Mr. Se,vell.
A. I have been advised by 1ny counsel and not being a
la,vyer am not prepared to ans,ver the question.
Q. State 'whether or not if Mrs. Francy Price the Tennessee administrator and W. R· Pool the Kentucky administrator to whom the letter of February 1.7, 1931, is addressed
together 'vith ~Ir. Pool as Secretary and Treasurer of the
Price Stone & Lime Co , bad all joined together and offered
to receive the payment of the note sued on with its interest
and make the release, 'vould you have paid it over to them
and accepted their release '\\'i.th interest up to date of the letter of February 17th?
A. Yes.. if they bad altogether joined in.

The foregoing question and answer thereto is objected
to because it .asks for the future intention of the witness and
not for the existing fact. - By Nir. Davidson.
Q. On cross examination Mr. ·vv. J..J. Davidson of counseJ
for the cmnpla'nant asked you the question of your position
about the payn1ent of the note sued ou beoause you wanted a
proper release before you pa;id the note, release of the lien
l~v the proper one before you paid the llDte and you an[114] swered that your position was not changed that you
still held to that position as I understand no'v; I 'vill
ask you to st.a.te do you mean by that when you paid the note
at any time you ·w·anted the proper release of your lien, is
that correct.?

The foregoing question and any answer thereto is objected to because leading and the question as ans,vered by
the attorney is by no means the question ·and answer madt!
and answered •by th~s 'vitness 'vhich he is now undertaking to
read into the record. -By Mu Davidson.
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Q. State what you meant by sa:ying your position was
not changed in regard to the payment of the note from the
way you answered the question on cross-examination¥
A. We wanted a proper release and did not feel that we
should pay interest from tha.t date Fe b. 17, 1931 and did not
want to have to pay any extra cost in the suit and wanted to
be protected ii_l this Government tax matter.
Q. Then I understand that is what you nea.nt by saying
your position had not changed any in regard to paying the
nota is that right?
A. Yes.
RE-CROSS EXA].IIINATION.
By Mr. Davidson :
Q. You do not expect to obtain a release of the lien se.curing this note before you paid over the amount of the note
do you?
A. I do at the time that I pay it.
Q. You mention as another reason why you had not
paid this note was that you wanted to be protected in a certa~n tax matter that has been brought into this suit since it
was instituted I wiJil ask you to state what is the date of the
paper headed notice of levy in regard to this tax matter
which you have filed 'vith your depos:tions in this case.
A. lOth of September, 1931.
Q. That w~as many months after the institution of this
[115] suit, was it not?
A. Yes.
Q. And another paper that you have filed with your answer !in this case headed notice of tax lien. I will ask you to
look a.t that and state \Vhat is the date of that paper 1
A. 21st day of July, 1g.31.
Q. That \Vas months after the institut!on of th:s suit
was it not?
A. Yes.
Q. Then at the time that you refused to pay the note
when Mrs. Francy Price cam.e to your home and also at the
meet:ng on the mountain then this tax lien \Vas not brought
to your attention was it?
A. I did not refuse to pay it on the mountain or at my
home. I did not have the funds in hand at that time.
Q. When did yo1f refuse to pay it by reason of the things
statcrl !n your former answer?
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Objeot to the question because the witness has not stated
. that he ever refused to pay it. - By Mr. Sewel~.

Q. You are refU!sing to pay it now at the instance and
request of your attorney after taking you from the witness
stand and advising you properly and for certain reasons you
refuse to pay the note Y
Object to the question because the witness has never
been asked or a.nswerd the question.- By Mr. Sewell.

A. I want to state !if they give me a proper release and
not charge me any interest over that date of February 17th
and no cost in this case and relieve me of the tax matters.
Q. At the time this suit 'vas brought these tax matters
had not come to your m!nd had theyY
A. No, sir.
Q. P~ease state when the Kentucky-Virginia Stone
Comp·any took possession of the property mentioned in the
deed filed in this case.
A. It was in January three years ago this next J.anuary
that was 1929.
Q. The Kentucky-V.irginia Stone Company has been
[116] operating that plant, in use of this property, ever since
you took possession of itY
A. Yes.
And further this deponent saith not.
Signature waived.
State of Virginia,
County of Lee. to-wit:

I, E. H. Bo"rling, a notary public for the Oounty of Lee
and State of Virginia, do hereby certify that the foregoing
deposition of W. B. Paynter was duly taken, sworn to, and
· the signature waived at the time and place and for the purpose in the· caption hereto mentioned.
Given under my hand this the 5th day of November., 1931:.

E. H. BOWLING,
Notary Public, Lee Co~, Va.
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NOTICE OF LEVY.

[117]

UNITED STATES OF AMERICA
Va. Collection District
State of Virginia.
To Kentucky-Virginia Stone Co.,
Gibson Station, Virginia..
You are hereby notified that there is now due, owing,
and unpaid from Price Stone and Lime Co., Inc. to the United
States of Americ3i the sum of Six thousan~, seven hundred
fifty-seven and 95/100 dollars ($6,757 .95) as and for an internal revenue tax.
You are further notified that all property and nights to
property no'v in your possession and belonging to the aforesaid PrulP, Stone and Lime Co., In~ including a note in the
sum of .$18,750.00 maturing Jan. 14, .1931;, executed by Kentucky-V~ Stone .Co., Inc. in favor of Price Stone & Lime Co.,
Inc. dated Jan. 14, 1929,, and all sums of money owing from
you to thf' said Price Stone and Lime Co. Inc. are hereby seiz. ed and JAv;ied upon for the payment of the aforesaid tax, to ..
gether with penalties and interest, and demand is hereby
made upon you for the sum of Six thousand, seven hundred
fifty-seven and 95/~QO dol1ars {$6,757.95) of the amount now
o'ving· from you to the said Pr~ce Stone & Lime Co. Inc. or
for such lesser sum as you may be indebted to him. to be applied in payment of the said tax liability,
Dated at Richmond, Virgini31. this 10 day of Sept., 1931.
~t

A. P. STROTHE~,
Collector of Internal Revenue.

PRICE & POOL

[118]

AGREE~fENT.

G. S. Fortner, Admr.
VB.

Kentucky-Virginia Stone Co , Corp.
In the Circuit Court of Lee County, v:rginia:
In this cause the petit~oners, W. R Pool and Oppie Price
Pool, the complainant, G. S. Fortner.. Administrator, and
Mrs. Francy Pric~, the Te~nessee administratrix of the estate
of R. N. Price, deceased, agree as follows:
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1st. The petitioner, W. R. PooL. l{entucky administrator of the estate of ~· N. Price, decease~, has agreed and
does hereby agree to and does withdraw ~any claim to administer the assets of R.N. Price, decease~, which are sought
to be recovered in the above styled cause.
2nd It is further agreed that G. S. Fortner, administrator, the comJ¥ainant, or his attorneys of record, whoever
or whichever come into possession of the assets of R.N. Price,
deceased, 'vhich are sought to be recovered in. the above styled cause, after paying the costs and charges incident to the
above styled suit, or any other proper charge allowed by the
Circuit Court of Virginia incident to the filing of said suit,
will deliver or pay over to Mrs. Francy Price, Tennessee
Administratrix of the estate of R. N. Price, deceased, ~an of
the funds, the same to be administered in Tennessee by the
said Mrs. Francy Price as administratrix in accordance with
her duties and the law covering her official duties.
3rd. It is the intent and purpose of this .agreement that
W. H. Pool, Kentucky administrator of R.N. Pric~, deceased,
discla'ms whatever right he may have or has had to administer the assets sought to be collected ~n the above styled cause
on the ground that the same ~are Kentucky assets, and agree
that said assets are Tennessee assets subject to be administered by the Tennessee administratrix, and it is agreed that
the said 1\frs. Francy Price, as Tennessee administratrix of
R. N, Price, deceased. may administer said assets, and that
she ma.y co1Ject the same in such manner as she deems proper, and that she w]l have the r~ght to admlnister the same regaJ·dless of whether or not it is pa;d to her direct or through
the Kentucky and Virginia administrators, or through any
other source, and the Kentucky-Virginia Stone Com[119] pany, or its agents, is hereby authorized and empowered in so far ·as these petitioners can so empower them
to pay sa1id assets d1rect to t.he Tennessee administratrix,
~f.rs. Francy Price, without having first paid the same into or
1hrough the Courts of Virginia.
4th. It is further understood and agreed that there are
no Kentucky creditors of the estate of R. N. Price, deceased,
except the claim of the Price Stone Lime C'ompany:, a l{entucky corporation, amounfng to some $13,000.00 and some
dollars, and it is agreed that sa~d Pr.ice Stone and Lime Com-
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pany will prosecute its claim, if prosecuted ·at ~an, against the
Tennessee administratrix, ~Irs. Francy Price, in the Tennessee CourtsJ a.nd the Price Stone and Lime Company consents
to this agreement in all its provisions, and agrees that the
assets of the estate of R. N. Pr:ice, deceased, 'vhich are sought
to be recovered hi the above cause may be paid over to ~Irs.
Francy Price, administratrix of the estate of the said R. N.
Price. deceased. The said Price Stone & Lime Company not
conceding any other rights as to its right to make said claim
or sue for the same, and the said Tennessee administratrix not
conceding that the said caim is valid charge against said
estatC\
Agreed to a.nd signed by counsel representing all the
parties this· September 25, 193i.
J. R. KETRON.
Atty. for W. R. Pool & Oppie Price Pool.
W. R. POOL,
W. R. POOL,
Admr.
MRS. R. N. PRICE,
Admrx.
lVfRS. FRANCY PRICE,
Admrx.
J. R. KETRON,
Att.ys. for Price Stone & Lime Co.
~W. I. DAVIS and
W. P. MONROE ..
},or Mrs. Price,, Admrx.
LETTER W. R. POOL.
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Sellersburg Stone Co.
Crushed Stone and Lime Dust.
Sellersburg, Ind., January 19th, 1931.

1\tfr. W. B. Paynter,
Middlesboro, I{y.
Dear S:ir:I told you that Mrs. R-.N. Price would be in charge of the
estate of Mr. Price but since that time deelopments have
changed the situation and in all probability the estate will be
administered by me in the State of l{entucky.
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Her access to the lockj-box containing the note ,vould be
contrary to law, so she could not furnish it.
You had 1better'hold the matter up for the present.
R. L. Maddox of Middlesboro is acquainted with the circumstances.
Yours truJy,
~L R. POOL.
AGREEMENT FOR EVIDENCE FOR DEFENDANT.

G. S. Fortner, Administrator,
vs.
.
l{entucky-Virgin:a Stone Company,

Complainant
Defendant.

.It is agreed by the parties hereto, by their attorneys, that
the attached letter,, dated January 19t~ 1931~ from Wm. R·.
Pool toW. B. Paynter may be introduced as evidence in this
case for the defendant, subject to any legal exceptions that
may be made thereto by 'the .a.ttorneys for the complainant.
It is also agreed by the part1es hereto, ~y their attorneys,
that tif W. B. Paynter, President of Kentucky-Virginia Stone
Company, be introduced as a witness for the defendant that
he would state that the agreement marked "Price & Pool
Agreement", filed by the attorneys for the complainap.t on
the 3oth day of October., 1931, the day he gave his deposition,
is the first time that he had ever seen said agreement.
This toth day of November, 1931.

W. L. DAVIDSON,
Attorney for Complainant.
B. H. S'EWELL,
Attorney for Defendant.
[121]

MOTION OF DEFENDANT.

Compainant
G. S. Fortner Admiu~strator,
vs.
l{entucky-Virginia Stone Company, a corporation, Defendant
The defendant,, by its attorne~. comes and moves the
Court to pass on its objections to the complainant's depositions to ·which he called attention of the court and asked to
pass thereon in the oral argument,, and also in his written
brief, as follows :
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1. To all of the objections made iby defendant's counsel
to complainant's evidence, as shown when complainant was
taki11g said depositions.

And especially to pass on his objections to certa:in evidence of the complainant as follo,vs:
a. To the verbal testimony of Mrs. Francy Price on the
division of the· purchase price for the property conveyed by
Price Stone & Lime Company to Kentucky-Virginia Stone
C!ompany, see p~ages 3, 4, 6 and 15 for defendant's said objections.

b. To his objections to the evidence of the w.itness, W.
I. Davis, in which he undertakes to state the contents of an
alleged Knoxville written 3-oo-reement. See page 28 <Wwn to
the cross examinatio14
c. To his objection to the agreement marked "Price &
Pool Agreer1ent'' filed by the attorney for the complainant.
See pages 14 and 15 of the deposition of W. B. Paynter.
Respectfully submitted,

B. H. SEWELL,
Attorney for Defendant.
"Exhibit Exceptions to Ev~dence'' is filed here,vith and
made a part of the record in this case.

E. T. CARTER,
Judge.
Virginia:
At a Circuit Court continued and held for Lee County,
[122] at the courthouse thereof on Saturday the. 21st day of

November, 1931.

G S. Fortner. Administrator,
Complainant
vs.
· Decree.
Kentucky-Virginia- Stone Company, Incorporated, Defendant
This cause came on again this day to be further heard
upon the complainant's or:iginal and amended bills and exhibits filed therewith; the answer of the defendant and exhibits
filed therewith; the complainant's general replication to sa~d
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3lll$Wer; the depositions of witnesses duly taken and filed in
the cause by both the complainant and the defendant and exhibits therewith filed; together 'vith the record at large, and·
was argued iby counsel.
On consideration whereof, the Court is of opinion that
the exceptions to the evidence noted by the defendant, and to
which the Court's attention ws called at the hearing of the
cause are not well taken, and doth hereby overrule each and
all of said exceptions. Said exceptions are contained in exhibit "Except: on to EV!idence" filed in this cause and the
court is further of the opinion and doth so adjudge, order
and decree, that the note executed by the defendant, Kentucky-Virginia ~tone Cmnpany,. to the Price Stone ·and. Lime
Company, on January 14th, 1929, for the sum of $18,750.00,
due t'vo years after date, with interest at six per cent from
the date thereof. payable semi-annually;., is, and was, a.t th~
time of his death, the sole property and estate of R. N. Price,
deceased, and that the payment of said note !is secured by a
vendor'~ }:en retained in the deed of conveyance executed by
the sa:d Price Stone and Lime Company and others to the
said l{entucky-Virginia Stone Company, on the 14th, day of
January, 1929,. and that all of the property and estate, real,
personal and rr1ixed conveyed ~y said deed, and upon which
said vendor's lien constituted a lien to secure the payment
of said note as aforesaid, is located in Lee County and state
of Virgin~ a. Said note, as well as a certified office copy of
said deed, •are flied as exhibits 'vith the complainant's said
bill.
The court is of opinion that the complainant. is entitled
to the relief prayed for in his original and amended bills. It
js therefore, adjudged, ordered and decreed that the compla'nant G. S. Fortner, administrator of the estate of R. N.
Price, deceased, recover of the defendant, Kentucky[123] ·virginia Stone Company, the sum of Eighteen thonlsand, seven hundred and fifty dollars ($18,750.00),
with !interest thereon at the rate of six per cent from the 15th
day of .July, 1930, until paid, and the costs of this suit.
It is ndjudged, ordered and decreed that unless the defendant. l{entncky-Virgjnia St0ne Oompany, or some one for
it., pay to the con1plainant or his attorney, w:thin thirty days
from December 7th, 1931 the aforesaid judgment,, with its
interest, and the costs of this suit, then, it shall be the duty
of W. L. Davidson, 'vho is hereby appointed a special commissioner for the purpose, whose duty it shall be to sell, at
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public out-cry, at the front door of the court house of said
county, to the highest b:dder, all, or so much of the said
property and estate, real, personal and mixed, conveyed by
said Price Stone and Lime Company and others to the said
Kentucky-Virginia Stone Company. ('vhich deed therefor is
exhibited with the complainant's bill),, as is necessary to pay
off the complainant's said judgment against the said defendant, including interest, costs of this suit, and co~ssions on
sale, and upon the following terms., to-wit: ],or cash in hand
on day of sale for as much as one-third of s•aid purchase
price, the residue to be on a credit of six and twelve months
time in two equal installments, with interest from date of
sale, purchaser thereof to execute to W. L. Davidson, Special
Commissioner, his two bonds or notes for equal amounts,
bearing interest from date., w.ith approved security, due and
payable in six and twelve months from date respectively, said
W. L. Davidson, Commissioner as aforesaid~ before making
said sal~, will advertise the time, terms and place of s•ale for
thirty days prior to said sale by written or printed notlices
thereof, one of which. shall be posted at the front door of the
court-house of said county and four or more in public places
in the neighborhood where the property and estate to be sold
under this decree lies.
· But. before making •a sale under this decree·. the said Dav-idson, Commiss:oner as aforesaid, ds required to execute
bond, 'before the Clerk of this court in the penalty of $20,000.00, conditioned as prescribed by law in such case made
and providedt
And it further appearing to the court that the Govern[124] ment of the United States of America has filed its tax
claim and lien in the Clerk's Off!ice of said Lee County,
Virgin;a, against the estate and property of the said Price
Stone and Lime Company for the sum of .$6,.757 .95, and. has
lfllso levied said tax claim and lien on the note sued on in this
cause. It is tl](~refore, adjudged. ordered and decreed that the
United States of America be., and bv this order, is decreed
a prior lien on tl1e note sued on :n this cause, or upon the
proceeds arising from the collection thereo~, to the extent of
Hs jnRt and leg·al lien and claim on said note. on account of its
unpa.icl tax lien ag-ainRt t11e sa· d Price Stone and Lime Company. and the said W. L. Davidson, Special Commissioner,
is hereby ordered and directed to hold the funds coming to
his hands under this decree llntil the court shall have first
ordered and directed the payment. of the said cla;m in favor
of the United States of Amer:ca.
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Said Davidson, special comm:ssioner, will report his aertion under this decree to the next term of this court. And
this cause is continued.
~IE~IORANDUlVI.

The defendant feeling aggrieved by the foregoing decree
in this cause and expressing a des:re to appeal therefrom, on
its motion a suspension of the operation of said decree is
hereby granted for four months upon condition that the defendant, or some one for lit, shall execute before the C~erk
of this Court bond in the penalty of $500.QD conditioned ras the
la'v requires in such cases.
[125]

OLERI{'S CERTIFICATE.

Virginia,
.
Lee County, to-wit:
I, J. M~ Smith, Clerk of the C~rcuit Court of Lee County,
Virginia, do hereby certify that the forego1ng is a true transcript of the record !in the chancery cause of G. S. Fortner,
Administrator of the estate of R.N. Price,, deceased, vs. Kentucky-Virginia Stone Company, a Corpo!'lation, as shown by
the record on file in my office. And I further certify that
the Attorneys for the Complruinant had notice of the application for the copying of this record.
Given under my hand on this the 15th day of March,
1932.

J. W. SMITH,
Clerk.
A Copy,
Teste:
J. M. KELLY.
Clerk.
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