Record No.

1201

LORENE CARLTON, AN INFANT, ETC.,
Plaintiff in Error,
vs.

J. J. MARTIN, MRS. EVA T. MARTIN AND
DOUGLAS DODSON, Defendant in Error.

FUOM THR CIRCUIT COURT OF MECKLENBURG COUNTY, VA.

"The briefs shall be printed in type not less in size than
small pica, and shall be nine inches in length and six inches
in width, so as to conform in dimensions to the printed
records along with which they are to be bound, in accordance with Act of Assembly, approved March 1, 1903; and
the clerks of this court are directed not to receive or file a
brief not conforming in all respects to the aforementioned
requirements.''
The foregoing is printed in small pica type for the information of counsel.
H. STEWART JONES, Clerk.

IN THE

Supreme Court of Appeals of Virginia
AT

RICH~£0ND.

LOHENE CARLTON, AN INFANT, ET·C.,
· Plaintiff in Error,

vs.

J. J.

~IARTIN, ~IRS.

EVA T. ~IARTIN AND DOUGLAS
DODSON, Defendants in Error.

From the Circuit Court of the County of 1t1:ecklenburg,
Virg·inia.

To the Honorable Jttdges of the Su.pTem.e Cotn·t of Appeals
of Virginia: .
Your petitioner, Lorene Carlton, an infant, who sues by
Robert Carlton, her father a.nd next friend, respectfully shows
to the 1Court that she is aggrieved by a final judgment of the
Circuit Court of ~Ieeklenburg County, Virginia., entered in
the above styled case against the plaintiff on the 17th day of
Aug·ust, 1931.
A transcript of the reeord and the judgment complained
of are here"rith presented as a part of this petition.

THE CASE .
.·The plaintiff in error 'vill be referred to as plaintiff and
the defendants in error as the defendants .
. ~Lorene Carlton. an infant seven years of age, suing by Robel't Carlton, l1er father and next friend 1 brougl1t a notice· of
motion for judgment in the Circuit ·Court· of Mecklenburg
County, Virginia, ap;a.inst J. J. ~{artin, Eva ·T. ~fartin and
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Douglas Dodson, to recover damages for injuries received
by her from being struck by an automobile operated by the
said defendants and driven by the ·said Douglas Dodson.
Upon trial of the case, the jury rendered a verdict for the
plaintiff in the sum .of Five Hundred ($500.00) Dollars.
Thereupon, the defendants moved the Court to set aside the
said verdict upon the following grounds:
1. ·That the verdict is contrary to the law and the evidence.

2. That it

i~

withou,t evidence to support it.

3. That the defendants were not guilty of any actionable
negligence.
4. That the jury was misdirected.
5. That the Court erred in not permitting the defendant,
Mrs. Eva T. Martin, to file the affidavit denying that she was·
operating the Ford car driven by Douglas Dodson, a.nd that
it was not being operated for her.

6. Tha.t the Court erred in failing to dismiss the case as to
Martin, because there was no evidence connecting her
with the accident.
~Irs.

7. That the Cour.t erred in not sustaining the motion of the
defendants to exclude the evidence offered by the plaintiff, on
the ground that no actionable negligence was shown on the
part of tl1e defendants. or either of them.

The Court sustained the motion of the defendants and set
aside the verdict of the jury and entered up judgment for the
defendants for cost. To 'vhich action of the ·Court the plaintiff duly excepted.

THE FACTS.
- Without reference to the conflicts which were settled by the
Yerdict of the jury, the facts insofar as are material to this
appeal are tha.t on the afternoon of January 6th, 1931, Lo~
rene Carlton, a little girl seven yea.rs old, a normal child of
average intelligence for that age, and a pupil in the public
school in the town of Boydton, was one of many school clilldren being transported to their homes in a. large bus operated
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for that purpose by the County School Board of l\Iecklenburg
County. The bus was conspicuously marked upon both front
and rear as a school bus and the passengers could be plainly
seen through the glass windows, which composed the whole
upper portion of the bus. At. the time of this accident, the
bus had left the schoolhouse in the to"~ of Bovdton soon after
three o'clock and then proceeded ·westwardly "along the Boydton and Clarksville tarred highway to a point some six miles
west of Boydton and was standing facing west with its right
wheels off or 'vell over to the edge of the hard surfaced portion of the highway (R., 2) upon the brow of a hill just "rest
of Butcher's Creek. The highway runs east and west and a.t
this point is intersected by a county dirt road running north
and south. The dirt road enters the higln,ray from the north
over a small culvert in the drain of the highway. The door
of the school bus, 'vhich was upon its right side opposite
the driver's seat, w·as stopped there opposite the "restcrn concrete culvert head on the intersecting road from .the north,
placing the body of the bus directly in this road intersection.
As the bust stopped a.t this point, J. C. Hook, a traveling· salesman, who was proceeding in the same direction, came up and
stopped his ear some distanc.e behind t.l1e bus. Soon afterwards. from the west, the defendant's Ford Sedan came up
with Frank Goode, a colored man, upon the back seat and J.
J. ~fa.rt.in and Douglas Dodson on the front seat, the last
hvo of whom are defendants. Doug·las Dodson, who "ras driving the Ford Sedan, rccog11ized the bus as a school bus at
least a. hundred yards off and before he got to it and saw children on it (R., 8). At this time, ten of the fourteen childre11
· passengers on the bus had arisen from their seats and had gotten off ·or 'vere going- to the front of the bus to get off (R .•
2). ~{r. l\f.artin, who wa.s sitting· on the off side of the front
seat of the Ford Sedan, saw children on the ground around
the bus door before l1is car passed tl1e front of the bus (R.,
5). Lorene Carlton, 'vho was among the first to get off, ran
clown the right side, then across behind a.ncl just as she cleared
the rear of the bus, sl1e was struck between the headlig·ht and
left front fender of the defe.ndant's car (R., 4). The defendant's car, after its brakes l1ad been applied sufficiently to slide
its ".,.heels for a distance of some six feet immediately heforc
striking the child (R., :3), then proceeded eash,rardly clown the
road for a distance of sixty-eight yards, from the point of
collision, where it ".,.as then driven off the hard surface and
stopped upon the shoulder of the road. This point was
marked by a dead tree and a high,vay marked (R., 2 and 3).
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From the facts it appears that the car was traveling much
faster than the little girl and it necessarily was in front of
the school bus after she got off. Therefore, if Dodson did
not see her get off and start running down the side of the
bus to the rear, he was not keeping a proper lookout. Likewise, if the child got off before the defendants came in sight,
they approached the bus coming up hill for a considerable
distance and if Dodson had kept a proper lookout, he could
have seen under the bus that the child was running to the
rear and would likely come across into the road. 1
The ·estimated speed of the car w·as from fifteen to twentyfive miles an hour at the time of the accident (R., 4, 5, 6, 8
and 9). Mr. ~{artin stated that when the brakes were applied and the car was pulled sharply to the 1right that it caine
near turning over (R., 7). The physical facts were that the
driver of the defendants' car applied his brakes· and the
wheels slid for a distance of some six feet immediately before the collision a.nd the c.a.r then went some :sixty-eight yards
down the road before it was brought under control and
-stopped. Regardless of the rate of the 'speed; the facts conclusively show that the defendants' car was not under proper
control and not traveling at' a. reasonable and proper speed
under the circumstances of this case and it is not reasonable
to believe that a car is being operated prudently in passing a
school bus when if is unloading children, if it can not be
stopped after sliding its wheels for a distance ·of six feet.
It was stated in the evidence that the hard surfaced portion of the highway at this point 'was sixteen f-eet wide, this,
of conrRe, wa." P.xelnRivP. of the room on the shoulder of the
road and the additional width given by :the road interseetion ·
opposite and south of the bus. The length of the bus was seventeen feet and eight inches; its ··width 'vas seven feet and
six inches long· and five feet and eight inches wide. These
and other physical facts 'vere given in evidence and placed
by landmarks and the jury viewed the scene and the school
bus. T_he 0 ourt did ·not have the advanta.qe of these views
(R.. , 13). The testimony with reference to these measurements are that t.he witnesses, Hook (R., 7), and Frank Goode
(R., 9), and defendants, tT. J. Martin (R., 7), and Dodson (R.,
9), stated tha.t the ca.r was pulled sharply to the right before
the impact and for this reason struck the child such a glancing
hlo'v that ·she was given a. twirling motion to the left, and although they thought that the car went. off the hard surface
after being so pulled to the right, Noel Propst stated that the
shoulder and 'drain of the highway 'vere soft and sticky and
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there were no car trac]{s off of the hard stu·face except those
leading· to a mail box in the southeastern corner of the intersection, 'which must have been off the highv{a.y right of 'vay
in oocordance with the state law, and the tracks of the defendants' car leading off the highway 'vithin a few feet of
where it was ·stopped on the shoulder of the road ( R., 3). The
bus 'vas 'veil over to its right of the road and perhaps its
rig·ht ·wheels and a eonsiderable portion of its body off the
hard surface ( R., 2). Therefore, under this evidence, the jury
would have been justified in concluding· that the child 'vas
struck to the defendants' left of the center line of the higlnvay
or unreasonably close to the bus under the circumstances.
The three occupants of the defendants' car stated that
Douglas Dodson sounded his horn some distance off and
again as he passed the front of the bus. All other witnesses
testifying upon this subject said tha.t they heard no horn blow.
So regardless of whether or not the horn 'va.s blown; it 'vas
not blown sufficient to warn those 'vhom the driver should
have warned of his approach.
ASSIGN~IENT

OF ERROR.

The Court erred in setting aside the verdict of the jury and
entering :final judgment in fayor of the defendants.

THE LAW.
The trial Court did not state the grounds upon which it
set aside the verdict of the jury, but due to the fact that it
entered :final jud6rment for all of the defendants, the Court
could not have based its action upon the 5th, 6th and 7th assignments in the motion of the defendants. Therefore, this
statement will be confined to the la'v 'vith reference to the
defendants' negligence and its proximate 'cause of the injury
and the contributory negligence of the plaintiff.
This Gase is unusual in that the general rules 'vhich may
he cl~·a,wn 'from the decided Virginia cases so strikingly apply
to the facts and circumstances of this case. These case are as
follows:

llfess-ick vs. 111a.son,
Va. 157 S. E. 575.
P·riae vs. B'Urfon, 155 Va. 229, 154 S. E. 499.
Thress vs. lia.ckler, 155 Va. 389, 154 8. E. 502.
Ball vs. W·itten, 155 Va. 40, 154 S. E. 547.
Stanley vs. To,mlin, 14~ Va. 187, 129 S. E. 379.

. ..
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The case of 1l'lessick vs. Mason, supra, is almost identical
with the instant case, save these exceptions: here the school
bus was 'plainly marked as such so that the driver of the defendants' car in this case recognized it a hundred yards off
as a school bus; it was standing still and he saw children on
it; a passeng·er sitting· by him saw children around the door
of the bus, and he was going so fast that after striking the
child his car went some sixty-eight yards before he could
bring it under control and stop. The school bus in the Messick case 'vas not n1arked as such in accordance 'vith Section 2145 (14) Michie's Code of Virginia, 1930, Acts of Assembly, 1928, 1p. 721, and that statute was not in existence
when the aetion in that case arose. This statute is as follows:
"All motor vehicles, when about 'to pass any vehicle transporting school children, while it is not in motion, or it is either
taking on or putting off any child or ~hildren, shall, if traveling at a rate. pf speed exeeeding fifteen miles an hour, reduce its speed to fifteen miles ·an hour, or less, when within
fifty feet of such vehicle, and not exceed that rate of speed
until it is by such vel1icle and fifty feet distant therefrom,
when such vehicle so transporting school children is plainly
marked, in 'front and rear, so as to designate it as a vehicle
for the transportation of school children, discernible to ordinary vision one hundred feet distant therefrom.'''
The foregoing statute was enacted by the ·Legislature in
1928. In October, 1927, the accident occurred upon which
was based the case of Messick vs. Mason. In tha.t case a
seven year old school girl ran out from behind the bus and
was struck by the defendants' truck, but the truck there was
stopped within less than two car lengths, the child was picked
up near the rear wheels and as the ·Court said in ·stating· the
case ''The Collier truck (school bus) had no sign or insignia
on it to show ·or indicate that it was a school truck or bus,
or being used for the transportation of school children and
there 'vas nothing in the appearance of the truck to indica.te
to a person seeing it on the roa.d that it. was a school truck or
bus. The body ''ras entirely closed at the back and on the
sides by curtains, w·hich had no windo,vs or openings in them,
* * •. At. the 'front was a cab f"or the driver such as those
with 'vhich trucks are commonly equipped". The driver of
the defendants' car in that case stated that he did not know
it 'Yas a school nus. Therefore, the Court sustained the ac-

L. Carlton, an infant, v. J. J. ~Iartin, et als.

7

tion of the trial Court in setting aside the verdict of the jury
and rendered its opinion in the following language:
{

"The evidence conclusively shows that there was nothing·
about this truck to 'va.rn or put the defendants on notice that
it was a. school truck or was transporting children; and, unless the defendants ·saw or in the exercise of a reasonable
lookout should have seen, that there were young children getting off or aboard the truck, the testimony shows that they
were driving with due care and 'vere guilty of no negligence.''
Inferentially, it appears that had the driver of the car
known that the truck w·as a school bus, the decision of the
Court would l1ave been different. As stated, a few months
a.tfer the happeping of the accident in that case, the statute
before mentioned, 'vas enacted into law, and it is reasonable
to suppose that the case of 1\Iessick vs. ~iason 'vas the eausc
of that act. However that 1nay he, it 'vas certainly the pur-pose of the Legislature, in passing that act, to avoid such occurrence as arose in the instant case.
It is seen that the foregoing case of ~Iessick vs. 1\iason was
decided upon the single fae.t that the defendants had no notice of the presence of children. In this ·ease the defendants
had such notice and ''rere warned of the preoccupied presence of man~y small children and liability in this case should
be placed accordingly.
In the case of Price vs. Bu.rton,, 155 Va. 229, 154 S. E. 499,
it will be recalled, a child pushed the plaintiff in front of the
on-coming automobile. The accident oceurred at a point diagonally ac.ross the road from a public sehool but it does not
appear fron1 the opinion that this was during school hours and
it 'vas contended that the proximate cause of the injury to
the plaintiff was the act of the other child in shoving her in
front: of the automobile. In passing· on this question, the
Court used the following language:
''A great deal has been written about proximate eause. ·It
is difficult to define and nearly impossible to conclusively explain. The g·eneral rules 'vhich may be drawn from the decided cases, do not always strikingly apply to the new facts
and circumstanees which a.re constantly arising. Each case
necessarily must he decided upon its own peculiar facts and
circumstances.' '
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In that case, the defendant had seen the children standing
near the h1gllway, and the Uourt said that this fact alone constituted a uanger s1gna1 to her and gave her notice of the risk
and danger or tlle s1tuation and, wnile she might not have
expeeteu and toreseen that tne c.hild would be pushed into
tne road in trout of her automobile, yet, she was expected to
anticipate the danger of an accident in passing the children
standing near the road. It was further said that she was expected to anticipate that children, acting under some childish
rmpulse, heedless of danger, and presumptively incapable
of exercising the precaution which is expected of adults,
might, through their thoughtlessness, expose themselves in
some way to danger or injury and involve her in an accident.
The Court said that the ·jury would have been justified from
the evidence, in finding that the injury could have been
avoided by the defendant if she had changed her course
sharply to the left, or by bringing her automobile to a stop.
No question of contributory negligence was involved in that
case. .And we can conceive of no theory upon which contributory negli~ence might be involved in this case. In the instant
case, the defendants saw the school bus and recognized it
as such, according to their own testimony. They saw children
on the bus and according to the testimony of Mr. ~Iartin, he
thought immediately after the accident that he saw another
child or children on the ground. We submit that .the language
contained in the case of Price vs. Burton covers the facts of
this case in every respect. The bus was standing with its
right wheels off or upon the edge of the hard ·surface. The
child was struck between the left head-light and fender
within three feet of the bus, from which it appears that the
automobile, at the time of the impact, was to the left of the
center of the highway. The jury would have been warranted
in finding· that the injuries could have been avoided by the
defendants, if they had changed their course sharply to the
right, or if they had been on the right of the highway at the
time of the impact as they should have been. The Court said
in the Price case that the Jury could have found that the
injury could have been avoided if the defendant had broug·ht
her automobile to a stop. Similar language appears in other
:virginia decisions. If there 'vas a duty upon the defendant
in the Price case to have her autom.obile under such control
that she could bring it to a stop to avoid the injuries after see- ·
ing· the children, then, there was surely the same duty imposed
upon ·the defendants in the instan,t. case. In the Price case,
the children were near a school house. In this case the child
was leaving a school bus, which was seen and recognized by
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the defendants as such. We submit that there is more reason for the driver of an automobile to ru1ticipate that a child
will leave a school bus and start across the road in front of
an on-coming automobile than there is to anticipate that one
will leave a place of safety or be pushed from a place of
safety in front of an on-coming automobile. In the nature
of things this is necessarily true because a child leaving a
school bus returning to its home is naturally more occupied
in the thought of getting off the bus, parting with the other
children and going home than with looking for approaching
automobiles. Recognizing this fact, the Legislature passed
the act before referred to, when section 2145 ( 4) Code of
1930 provides only that it shall be pri'ma facie lawful for the
driver of any vehicle to 'drive the same at a. speed not exceeding fifteen miles an hou,r when passing a school during recess
or while child,ren are going to or lea,ving school during its
opening and closing hours.
T.Jikewise, in the case of Ball vs. 1Vitten, 155 Va. 40, 154 S.
E. 547, where the driver of the automobile observed five children in the road three hundred feet ahead of him, at which
time he was traveling from h\renty to twenty-five miles an
hour. He sounded his horn, applied his brakes and reduced hi~
speed to fifteen or eighteen miles per hour. Thereupon, the
children moved from the road, three to one side, a.nd two to·
the other, and the defendant undertook to pass between the1n,
a distance of thirteen to fifteen feet, at a speed of fron1 fifteen to eighteen n1iles per hour. When at a point about ten
or fifteer: feet from them, the deceased child ran across the
road with his back to the automobile and collided with it.
The defendant asked an instruc.tion telling the jury that if
they believed from the evidence, that he was driving the automobile in a lawful manner and without negligence and that
the injuries to the deceased child could not l1a.ve been avoided
by any act on the part of the defendant after the danger of
the deceased became reasonably apparent, then the jury must
find for tho rlefendant. However, the Court held that the instruction, which was numbered two, was calculated to mislead
the jury and was not applicable to the facts and circumstances of the case, because the danger must have become reasonably apparent to the defendant when he first saw the children three hundred and fifty or four hundred feet in front of
him. The following langu~.ge ·was used by the Court:
"At that point. he was charged with kno·wledge of the fact
that the deceased child, acting under a childish impulse, 'vould
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be just as likely to go in front of his automobile, as to remain
on the dirt shoulder of the road, and with this knowledge he
should have proceeded with his car under such control as to
be able to bring it to a stop, if necessary to avoid injury to
him.,,

'' B.ut it was also his duty, when he discovered the presence of the children on the road, to exercise a high degree of
vigilence and to proceed with such care and caution, considering the imma.ture years of the children and all of the other
surroundings then existing, 1as was demanded by the situation
then confronting him, and with his automobile under such
control that he could bring it to a stop if nece~sary. ''
· In our view ;of the case, the foregoing is a complete answer to any contention that the injuries received were theresult of an unavoidable accident. The fact that the defendants saw th.e 1school bus, recognized it as such, and saw children in and around it, caused them to have the s~e warning
as. would the sight of children on or near the road. J:f there
is any difference as to the warning and the degree of care
required of the 1defendant from that point, between this case
and the other decided cases, we submit that the degree of care
required of the defendants in the instant case was higher than
in ·the case of merely children being seen, because the school
bus complicated the ·situation by obstructing the view of the
driver of the automobile as ·well as the view of the children
and we suggest that \this was in the mind of the Legislature
when the statute of 1928 was enacted. At this point, we submit that it is immaterial whether the plantiff walked or ;ran
around the school bus. It was plainly tl1e intention of the
Legislature to require the driver .of the approaching automobile to proceed at a rate of speed·not exceeding fifteen miles
an ho·t~r or less as the circumstances demand. Without entering into a mathematical calculation, it may readily be
seen that whether the plaintiff was walking or running, she
was strucl{ as much as three feet from 1the bus. Regardless
of her speed, she could not have been traveling as fast as the
automobile, so the driver of tthe automobile unquestionably
saw her or should have seen her from the time she cleared the
bus until she had traveled three. feet and in that length of
time, had his· car been under proper c.ontrol, he could have
either stopped the automobile, swerved to the ,right, or perhaps turned ·entirely from the highway and traveled up the
intersec.ting roa.d. He did see the child in time ,to .slide the
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wheels for a distanee of six feet before striking her and had
he been on the right :of the highw·ay as the law required him
to be, she 'vould probably hav-e been untouched. In this c.onnection, see Whipple vs. B·ooth, 155 Va. 413, 154 S. E. 545,
where it is said that driving in the center of a paved street
twenty-five feet wide when there is approaching traffic is
negligence. In the opinion, Section 2145 (10) of the Code is
eited, which section provides that the driver of a vehicle shall
drive the .same upon the rig·ht half of the highway unless it
is impracticable to travel on such side of the highway.
I~ the case of Thress vs. Hackler, 155 Va. 389, 154 S. E.
502, the plaintiff was struck just after alighting from a street
car and i..t is true that there "ras a conflict in the testimony
as to whether the plaintiff walked across the street in front
of tJ1e car in a 11ormal 'valk or ran across the street directly
in front of the approa~hing automobile. In discussing the
case, the Oourt said :

''The 011ly obstrucHon in Grandin iroad which could have interfered with or obstructed the vie,\r of these children of the
approaching automobile, or the vie'v of l\!r. Hackler of these
children. Mrere the street ear, -eight feet ·wide from 'vhich these
children had alig·hted ,a.nd the automobile approximately six
feet wide, parked at the curb in front of Clore's Pharmacy."
Further in the opinion, the Court said:
"Under any view of the evidence, l\!r. Hackler had au unobstructed view of the whole width of the street between the
standing street car and the eastern curb for at least sixty
feet before he struck the plaintiff.''
In the instant case, according to the testimony, which is
. undisputed. the defendants had an unobstructed vie'v of the
entire width of the road on either side of the bus for a long
distance. Fl.u·ther, in the case of .Thress vs. Hackler, s~tpra,
it is sta.ted that rain was falling at the time of the collision,
but in the .instant case, the weather was fair. l\{oreover, it
does not appear from the opinion in the case of Thress vs.
Hackler that. a.ny statute or ordinance required the defendant
to proceed differently. The defendant was driving on the
right hand side of the road ""rhere anybody would drive not
to hit the curb". In the case at har, it would appear the defendants were violating statutory duties by traveling at an
excessive speed, they 'vere to the left of the center of the
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highway and approaching ,a school bus which ;was or should
have been a danger· signal to them. In the case of Thress vs.
Hackler, the C.ourt held that the defendant was guilty of negligence and as was said in a head note in the case :
''In passing upon such a motion, the test is not what the
Court may think it would have done had it been sitting as a
jury in the case, but whether as reasonable men the jury could
have found such a verdict upon the evidence. If this question
can he answered in the affirmative, the verdict of the jury
should be sustained.''
In the case of Stanley vs. Tomlin, 143 Va. 187, 1~9 S. E.
379, a father had stopped his car upon the right side of the
road and from which his little daughter had alighted and was
running from the front of the car over to the left of 'the road
to open a gate when she was struck by the defendant's automobile, traveling at a rate of speed in excess of ten miles an
hour. At that time, in 1923, Sec. 2140 Code of .Virginia, provided that an automobile should not pass a stopped· vehicle
a.t a rate of speed greater than ten miles an hour. Averdict was .sustained in that case, although the defendant had
no notice of the child's presence until too late to avoid the
accident. Judge Campbell in delivering the opinion of the
Court after stating that .the verdict of the jury had settled
the question of contributory negligence, used the following
expressions :
''The fact t.ha.t a. car stops in plain view of a driver of a
car should put the driver thereof upon notice that he should
proceed with ~uti on.''
And in discussing the statute then in force applicable to
the case said :
"The statute is a wise one. Its object is to protect to the
fullest extent.''
The fact that the defendants saw some fourteen children
on and around a school bus in the instant case certainly gave
them a warning of greater danger than could have been given
in the case of Stanley vs. Tomli1~, s'u,pra, and the statute there
discussed for the protection of all travelers could not be construed to protect to any greater extent than Section 2145
(14)a. provides for the protection of school children.
Applying the principles set out in the foregoing cases, the
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trial Court erred in setting aside the verdict of .the jury and
judgment should have been rendered her in accordance with
the verdict of the jury.
Counsel for petitioner desire to present orally reasons
why a writ of error and S'lbpe'rsedeas should be allowed and
state that a copy of this petition has been delivered to opposing counsel on the 1st day of Deeember, 1931.
Respectfully submitted,

LORENE CARLTON,
an infant who sues,
By ROBERT CARLTON,
her next friend.
By Couns·el.
HUTCHESON & HUTCHESON,
Attorneys for the Petitioner.
We, the undersigned, Attorneys at Law, practicing in the
Supreme Court of Appeals of Virginia, do certify that in our
opinion, the judgment complained of in the foregoing petition should be reviewed and reversed by the said Supreme
Court of Appeals.
Given under our hands this the 1st da.y of December, 1931.

STER;LING HUT!CHESON,
JOHN Y. HUTCHESON.
Received Dec. 1/31.
E.W.H.
Writ of error a'varded. Bond $300.00. January 20, 1932.
VII=tGINIA:
In the Circuit Court for Y[ecklenburg County.
Lorene Carlton, an infant under the age of twenty-one years
who sues by Robert Carlton, her father and next friend,
vs.
J. J. J\fartin, Eva T. lVIartin and Douglas Dodson.

COPIES OF PLEADINGS. AND OR.DERS.
The following constitutes a copy of the notice of motion for
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judgment and the pleading filed herein and the orders of the
Court in this case :

NOTICE OF 1\IOTION FOR JUDGMENT.

•

Please take notice that on the 23rd day of February, 1931,
or as soon thereafter as counsel can be heard, the undersigned,
Lorene Garlton, an infant under the age of twenty-one years,
who sues ..by Robert Carlton, her father and next friend, hereinafter referred to as the plaintiff, will move the Circuit
Court for Mecklenburg County, Virginia, at the Court-house
thereof for a judgment a.nd award of execution against you,
J. J. 1\!fartin, Eva• T. Martin and D·ouglas Dodson, severally
and jointly, hereinafter referred to as defendants, for the
sum of Five Tjlousa.nd ( $5,000.00) Dollars and the cost of
this proceeding, which sum is· due and owing to the plaintiff
by the defendants severally and jointly, for the ·damages,
wrongs and injuries suffered by the plaintiff and caused by
the defendants as hereinatfer set forth, to-wit:
That heretofore, to-·wit: on the 6th day of January, 1931,
the plaintiff. who was then and there a ch_ild seven years of
age, was riding in and being transported by a certain motor
bus commonly called a school bus, from the public
page 2. ~ school at Boydton to a point near her home in
Mecklenburg County, Virginia, over and along the
public highway in said County leading from Boydton to
Clarksville in a. 'vesternly direction, when about three miles
west of the town of Boydton at a point nea.r her home, the
said plaintiff was diseharged and alighted from said bus and
proceeded toward her home on foot across said highway when
a certain automobile which was then and there being operated by the said defendants over and along said highway in
the direction of the town of Boydton met, overtook, or. passed
the plaintiff and that upon thus meeting, overtaking or passing, the plaintiff, the said defendants then and there did negligently and recklessly run said automobile upon and against
the plaintiff and then and there struck and knocked the plaintiff down and threw her upon the ground with great force and
violenee by means whereof the plaintiff w.a.s then and there
greatly bruised, hurt, wounded and injured and became and
was sick, sore, injured, lame, and disordered and suffered
divers severe injuries, disorders and disfigurements and has
since so continued.
Wherefore, the. plaintiff sa.ys that damages have been sus-
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tah1ed in the amount of $5,000.00 and that by virtue of the
statute for such cases made and provided, she hath a right to
recover said amount and that judgment therefor will be asked
at the hands of the said ~Court against the said defendants,
jointly and severally, at the time and place hereinbefore set
forth.

BILL OF PARTICULARS.
Filed on April 24th, 1931, at request of defendants.
Now comes the plaintiff, by counsel, and files the following
particulars of the negligence c.harged against the said defendants, in the notice of" motion heretofore filed in .this case:
page 3

~

{1) The defendants named in the plaintiff's notice of motion, drove the automobile then owned,
controlled or operated by them, at the point of the collision
desc.ribed in said notice of motion, neglig·ently and at a speed,
and in a manner so as to endanger, or be likely to endanger,
the life, limb and property of persons then and there using
said highway.

(2) The said defendants, at the point of said collision,
failed to drive the said automobile on the said highway at a
careful and prudent 1·ate of speed, not greater nor less than
was reasonable and proper, having due regard 1to the traffic,
surface and width of the highway, and any other conditions
then obtaining.
(3) The said defendants, at the point of collison, drove
the said auton1obile upon the higlnvay at such a ra.te of speed
as to endanger the life, limb and property of other persons then and there using- said highway, and particularly
so as to endang·er the lif·e, limb and property of the plaintiff.
( 4) That the said defendants, upon approaching the immediate vicinity of the point of said collision, and approximately
up to the point of said collision, drove the said automobile at
a. speed in excess of fif.teen miles per hour.
( 5) That said defendants, when about to pass the said
school bus which was then. engaged in transporting scpool
children, and was not in motion, but 'vas standing still for
the purpose of putting off the plaintiff a.nd other children,
drove their said automobile a.t a rate of speed exceeding :fif-
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teen miles an hour and failed to reduce the speed of said
automobile to fifteen miles an hour or less when within fifty
feet of said school bus, and exceeded said ratr~ of speed before reaching a. distance of fifty feet from said bus while
such bus was plainly marked, in front and rear, so as to designate it as a vehicle for tbe transportation o.f school children, discernible to ordina.ry vision one hundred feet distant
therefrom.
page 4

~

(6) The said defendants, before a.nd at the time
and point of said collison, drove their said automobile with inadequate and improperly adjusted brakes.
(7) The said defendants, before and at the time and point
of collision, drove the said automobile without having the
same under complete control.
(8) The said defendants, upon approaching the point of collision, failed to keep a careful lookout ahead for travelers on
the said highway, and failed to slow up and keep their said
automobile under control upon approaching the said plaintiff who was leaving the school bus and crossing or attempting· to cross said highway, going in the direction of her home.
(9) The said defendants, in approaching the point of collision, failed to give the plaintiff proper warning of the approach of their said automobile.
(10) The said defendants, before a.nd at the time and point
of said collision, drove their said automobile to the left of the
center of the highway.
(11) T·he said defendants, in aprppoaching the said point
of collision, failed to bring· their automobile to a stop in order to prevent injuring the plaintiff.
(12) The said defendants, upon approaching the point of
collision, s·aw, or in the exercise of ordinary eare, could have
seen, the peril of the plaintiff, and failed to give timely
warning·, and to slow down their car and stop, and failed to
keep the car com~letely under control.
Before the trial of this case, Irby Turnbull, Esquire, answered this action as guardian ad litem for Douglas Dodson,
·
the infant defendant, he having been duly appointed
page 5 ~ so to do, and the defendants :filed the following
pleas:
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PLEA.
And the said defendants, by their attorney, come and say
that they are not guilty of the said trespass above laid to their
charge, or any part· thereof, in manner and form as the said
plaintiff hath above compl~ined. And of this the said defendants put themselves upon -.the country.

STATEl\fENT OF CONTRIBUTORY NEGLIGENCE.
The defendants will rely upon the contributory negligence
of the plaintiff, and vursuant to statute, they state that the
plaintiff is an intelligent child of more than seven and a half
years of age; that a_t the time of the accident, the defendants,
J. J. Martin and Douglas Dodson, were proceeding on the
highway from Clarksville to Boydton, in a Ford automobile
owned by the said 1\{artin, but operated at his request by
the said Dodson; that upon seeing the s·chool bus, in which the
said plaintiff was a. passenger, the said Ford car was brought
to a slow speed and under proper control; that as the said
car was in the act of passing the bus, which was standing on
the north side of the highway, the said plaintiff negligently
a.nd -c-arelessly, without looking, ran from behind the said
bus and into the left front fender of the said car; that the
said Do'dson did all possible to avoid the accident, but found
it impossible to do so, although his presence of mind doubt·
less savecl her life.
OR.DER ENTERED APRIL 28, 1931.
This day came the parties, by counsel, and joined issue,
and also came Irby Turnbull, duly appointed guardian ad
lite·m for Douglas Dodson, infant defendant, 'vho by leave of
Court filed his ans·wer for said infant, and then came a jury
of nine persons selected and summoned according to law,
two of 'vhom were stricken from the panel, one by the plaintiff and one by the defendants; the remaining seven
page 6 ~ sonstituted the jury as follows: R. M. I-Iubbard,
Jr., R. C. Land, E. ,V. Hayes, L. T. Jeffress, E. N.
Park, S. A. Warren and E. W. Gordon, who, after first being
duly sworn, and having heard the evidence, were instructed by
the Court to speak to no one nor permit anyone to· speak to
them concening this case until they return into Court tomorrow morning at ten o~clock, and this case was eontinued until
tomor~ow morning.

18

Supreme Court of Appeals of Virginia.
ORDER ENTERED APRIL 29, 1931.

This da.y came again, the parties by counsel, also came the
jury, adjourned in this case on yesterday, in pursuance of
of their adjournment and upon being polled it was ascertained that all were present. And upon rec.eiving their instructions and hearing the argument of counsel, retired to
their room to consult of their verdict and after sometime returned into Court and rendered the following verdict: "We,
the jury, find for the plaintiff against the defendants, J. J.
1'Iartin, 1\IIrs. Eva T. 1'Iarti.n and D'ouglas Dodson, and assess her damages at $500.00."
Thereupon, the defendants, by counsel, moved the Court to
set aside the verdict, the grounds of this motion were stated
and argument thereof was continued until Friday, the first of
1\tiay, next.
OR.DER ENTE·RED 1\!AY 1ST, 1931.
This day calll:e the parties, by counsel, and the defendants
moved to set aside the verdict of the jury and to enter up
judgnient for the defendants, or that a. new trial be granted,
on the following grounds: (1) That the verdict is contrary
to the law and the evidence; (2) that it is without evidence
to support it; (3} that the defendants were not guilty of
any actionable negligence; (4) that the plaintiff, Lorene Carlton, was g·uilty of contributory negligence which barred her
recovery; ( 5) that the jury was misdirected; ( 6) that the
court erred in not permitting the defendant, Mrs. Eva T.
Martin, to file the affidavit denying that she was operating the
Ford ear driven by Douglas Dodson, and tha.t it
page 7 ~ not being operated for her; (7) that the ~Oourt
erred in failing to dismiss the case as to Mrs. Martin because ther.e was no evidence -c.onnecting her with the ac-cident; (8) that the cour.t erred in not sustaining motion of
the defendants to exclude the evidence offered by the plaintiff, on the ground that no actionable negligence was shown
on the part of the defendants, or either of them.
Whereupon, after hearing· the argument of counsel, the
court took the motion under consideration, .and the case was
continued.
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ORDER ENTERED AUGUST 17, 1931.

· This da.y came the parties, by counsel, and the court stated
that it had considered the motion of the defendants to set
aside the verdi-ct of. the jury· and to enter up judgment for
them, and that it was the opinion of the court that the said
motion should be sustained. Whereupon, it was considered
by the court that the verdict of the jury be set aside, and a
judgment entered for the defendants, and that the defendants
do recover of the plaintiff their costs by them in this behalf
expended, to whic.h ruling the plaintiff excepted.
On motion of the plaintiff, by counsel, the judgment of the
court was ordered to be suspended for a period of ninety
days, to enable the plaintiff to apply for a writ of error ~o
the Supreme Court of Appeals, should he be so advised,
upon the execution of a bond before the Clerk of this court,
in the penalty of $100.00, conditioned according to lay, and
with surety approved by said clerk.

Copies from the records of Mookenburg Circuit Court,
Virginia..
A copy-Teste:

H. F. HUTCHESON, Clerk.
page 1

~

;virginia,
In the Circuit Court for Mecklenburg County.

Lorene Carlton, an infant under the age of twenty-one years
who sues by Robert Carlton, her father and next friend,
vs.
·J. J. 1\fartin, Eva. T. 1\fartin and Douglas Dodson.
RECORD.
The following· is· a statement of the evidence that was introduced in court by the plaintiff and defendants, respectively, o·n the trial of this case whic.h was had on the 28th
and 29th of April, 1931, in the Circuit Court of Meckenburg
·County, Virginia, before the Honorable N. S. Turnbull, Jr.,
and jury.
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NOTE: All 'Yitnesses except the litigants were excluded
from the court room prior to the· giving of their testimony,
and were duly sworn before testifying.
T. W. GR.EGORY, JR.-For Plaintiff. The driver of the
school bus and in the eleventh grade at Boydton High School;
about eighteen wears old. Soon after three o'clock on the
afternoon of J·a.nuary 6th, 1931, Lorene Carlton and other
pupils, ranging from seven to eighteen years of age, boarded
the school bus at the public school in the town of Boydton.
The bus then proceeded to transport these children to their
respective homes, westwardly along the tarred State Highway, Rout #401, leading from Boydton to Clarksville. This
bus was maintained to convey pupils to and from the public
school a.t Boydton, for the ·County School Board of Meckleburg County. The body of the bus was especially
page 2 ~ constructed for the transportation of school children and it was conspicuously marked on both the
front and rear as a school bus. From the top of the seats to
the roof of the bus was enclosed by glass windows, and there
was nothing to obstruct vision either from without or within.
The door of the bus was upon the right side and opposite the
driver's sea.t.
The tarred road, upon 'vhich the bus was traveling, at the
point of the accident, runs east and west and is intersected
. at this place a.t right angles both to the north and south by
a dirt road running along the crest of the ridge. The intersection from the north enters over a. small culvert in the drai:u
of the highway. In the southeastern corner of..this intersec·
tion is a mail box.
The bus was standing facing 'vest in the road intersection
upon the brow of the hill just west of Butchers Creek. The
door of the bus was just east of the 'vestern culvert head on
the dirt road intersecting the highway from the north. Its
right wheels were off or on the edge of the hard surface.
There 'vere fourteen children on the bus and ten of thein
were getting off at this place, including Lorene Carlton, who
lived down the Southern intersecting road; some of the others
lived to the north.
He casually observed the defendant's car approaching-from
the west at a distance of about twenty yards from the bus
and does not think the door of the bus had been opened at
that time. The car 'vas going about hventy miles. an hour
then, but he paid no special attention to it and this is merely
an estimate. He did not hear the horn blow and his attention
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was first called to the accident when Children cried, ''lookout''! The defendant's car went sixty-eight yards down the
road after hitting the child and stopped off the hard surface
on the shoulder of the road at a point opposite a dead tree
and highway marker, and had been 1hrought to a stop when
he got out of the bus. The child W"a.s picked up about twenty
yards from the back of the bus where there were
page 3 } some blood spots. Douglas Dodson was driving
the car. Mr. Martin was· on the front seat witli him
and Frank Goode, a colored man, was riding on the rear seat.
NOEL PROPST .-For Plaintiff. A school boy about eighteen years old, in the eleventh grade and riding· on bus. He
did not hear horn blow and was not aware of the approach
of the defendants' car. At the time of the accident, he and
a number of others were in the act of getting off the bus. IDs
attention was first called to 'the accident by the squeaking of
the brakes on the defendants' car; he then heard the impact
and turning, sa:w the Carlton child rolling down the road.
The car continued down the road for a distance of sixty-eight
yards and stopped off the hard surface upon the shoulder of
the road at a point opposite a dead tree and highway marker.
There were no tracks off the hard surface, either on the
shoulder of the road or in the drain, between those leading
from the mail box and the tracks of the defendants' car where
it pulled off the hard surface ~thin a few feet of the place
at which it stopped. The drain and shoulder of the road
·were not hard and slick but were soft and sticky. The child
stopped rolling twenty steps from the ·back of the school bus.
This place was marked by blood spots in the roa.d. Immediately after the accident, Mr. Martin pointed out tracks, as
those of his car, at the point of the collision; these tracks were
on the hard surface and showed skid marks for a distance of
two steps as they passed opposite tihe school bus and road
intersection. He stepped all of the distances about which he
has testified.

J. C. HOOK._.Called by the plaintiff, testified as follows:
That he is a traveling salesman for Bodeker Drug ·Company;
that he was proceeding west and had stopped his ear about
25 or 30 feet behind the school bus. 'That he saw the accident
and what preceded it. The Martin ca.r was travelpage 4 }· ing about 15 or 20 miles an hour, at a moderate rate
of speed at the time of accident. . The child got off
of right side of bus, went down side a.nd across behind bus
as close as she could run, and she had cleared bus when she
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was hit. She ran down side of car and around back. She did
not stop to look before she entered road. She ran fast. She
was clearing rear end of bus when she was struck, she had
just barely c.leared it. Just as front of car got even with
rear of bus she ran out. About split second from time she
cleared bus to collision. She ran into front end of car, &
the car ·was passing the bus about three f.eet . a'vay. She
was struek between the headlight light and left front fender.
The little girl was on the bus as 1\{artin car came ov·er the hill
and 'vas the only child out of the bus at time of collision.
She was picked up from ilnpact and thrown off. She was not
carried. over five feet. As she was struck, ear was turned
sharply to the right and off of pavement. After collision
M:artin went 20 or 30 feet. 5 or 10 feet belo'v mine, 'vould
say about 40 feet from bus. :Martin car was on right hand
side of road as it passed bus. The little girl was picked up
between my car and the bus.
ISLA SJ\1ITI-I.-For Plaintiff. A school girl about sixteen
or seventeen years old and riding on school bus. Her attention 'vas first called to the accident by the screaming of children. She was standing about midway of the hus at the time
of the accident. Her two small sisters, a little Propst boy
and the Carlton child got off at about the same time and at
least all of them were on the ground at the time of the accident. J\.Ir. Hook was mistaken if he said only the Carlton child
had gotten off. She di(l not hear a horn blow.
ANITA SMITH.-For Plaintiff. A school girl about sixteen or seventeen years old and riding on the bus. She was
getting off the bus at the time of the accident and was posi"
tive that a.t least four children had g·otten off before the accident.
RUBY OROWDER.-For Plaintiff. A school girl a:bout
fifteen vears old. Was on bus at the time of the
page 5 r accident and sa'v 1\{a.rt.in ca.r pass and "it was not
going slow", but I do not know how fast it was going.

lVIR.S. OARirTON.-~Iother of Plaintiff. Lorene was seven
years old on A.ugust 6, 1930. Before the accident she was a
very smart child; since then she is nervous, excitable-, afraid
to be alone a.nd is troubled with pains in her head and eyes.
The child remembers nothing about the acc.ident and it has
a bad effect upon her to talk to her about it. (This last state-
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ent was excluded and the plaintiff excepted, upon the ground
that it was· material evidence showing her injuries and explaining to the jury why she was not called as· a witness.)
MISS .ARDELLE WILLIS.-For Plaintiff and her teacher
in the public school. Before the accident Lorene was very
attractive and very smart; a healthy child of average intelligence for her age. Since the accident, she has not done well
in her school work; is nervous, excitable and will not play
with the other children. She fol1ows her teacher around and
will not get out of her sight all the time she is at school. Pre. sented record to show child was 5 point ehild before aooident.
School grades about 10% lower since accident.
DRS. G. H. and G. N. CARTER.-Both for Plaintiff. Testified as to the injuries. .And it is· agreed that the injuries are
sufficient to sustain the amount of the verdict. Dr. G. H.
Carter exhibited some of the child's injuries to the jury.
Dr. G. H. Carter stated that the ·child was brought to his of·
:fice about four o'clock on the aft.ernoon of the injury.

J. J. NIARTIN, a defendant, called by the Plaintiff, testified as follows: That he had testified at the trial of a criminal warrant issued by a motor vehicle inspector that he had
seen ·children on the ground on north side of bus near door,
as he passed, but later, someone told him that he w~ mistaken, and now he thinks that he was mistaken. That he
thought he saw somebody on the ground at door or on steps
just as they rolled by. That he also testified at
page 6 ~ the said hearing tha.t he thought his car was going
from between 15 to 25 miles an hour, but that he
had since made some tests, and that he did not now think that
his car was exceeding 15 miles an hour.
The plaintiff rested. Thereupon, counsel for the defendants moved t9 exclude the evidence of the plaintiff, on the
ground that no actionable negligence had been proved, which
motion the court overruled, and the defendants excepted.
The motion was then made to exclude the evidence and dif:lmiss· the case as to 1\{rs. Eva T. Martin, one of the defendants, on the ground that it had not been shown that she owned
the car, that it was opera.ted by her agents, or that she had
any control over it, or was any way concerned. The motion
was overruled on the ground that Mrs. Martin was required
by Section 6126 of the Code to :file an affidavit denying agency
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or ownership, and that such affidavit had not been filed. To
which ruling o{ the court, the attorney for ~Irs.· Mar:tin excepted, on the ground that the statute had no application under the allegations of the declaration.
EVIDENCE FOR DEFENDANTS.

J. J.

~IARTIN

testified as follows:

''That he was the owner of the car involved in the accident;
that he 'vas not acting as agent for the co-defendant, 1\{rs.
Martin; and that she had no control over the car, or anything
to do with the matter."
The abo,:.e evidence was excluded by the court on the
ground that it ·was irrelevant, since· 1\frs. 1\!Iartin had failed to
file .affidavit as required by statute. To which ruling of the
court, counsel for ~{rs·. !1:artin excepted, on the ground that
it was not neces::;ary to file such affidavit in the circumstances
of the case and under the allegations of the declaration.
~

IVIr. Martin testified that they first noticed the
school bus about one hundred yards from where it
was standing; tha.t they savt the bus as they came up the hill;
that Douglas Dodson was driving the car for him; that he,
1\!Iartin, was sitting· on the front seat by Dodson, and that
Frank Goode, a colored man, was sitting on the back seat;
that the car was a IVIodel T Ji.,ord Sedan ; that he had 'vithin
the past few days had new brake linings put in, and that the
brakes were in good condition; tha.t as soon as they got in
sight of the bus, Dodson sounded the horn of the automobile ; that the car wa.s then going· at a speed of 20 or 25 miles
an hour, and that they were about 100 yards from bus; that
they were coming up a hill and the car was not going fast;
that Dodson cut down the speed of the car, and as they got
nearer to the bus, Dodson further cut down the speed of the
car and again sounded the horn; that he did not see any one
getting out of the bus or on the gTound about the bus as they
approached; that the car 'vas on the right side of the road as
they ·passed the bus, and that he thought their rig·ht wheels
were off on the edge of the hard surface; that as his car got
nea.rly even with the rear end of the bus, the little girl ran
from behind the bus and into their left front fender; that
her coming from behind the bus and the impact were practically instantaneous; that she 'vas running fast and appeared
to be looking down the road; that as soon as she appeared
page 7
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from behind the bus, young Dodson, who was driving his car,
put on the brakes and whirled the car sharply to the right,
but the child was struck, and as the car turned sharply to the
right she was thrown some six to ten feet in front of the car;
· that if the car had not been turned to the right, she would have
been in its path after she was thrown; that in. turning the
car sharply to the right, it nearly turned over; that it had
rained the night before and off of the hard surface there was
red clay and it was very slick; that as soon as the car struck
the child, Dodson said: "Oh Lord, I have killed a
page 8 ~ child ·and it ain't my fault''; that he told the boy
to hold his head and take his time and get out of
the ditch; that it was muddy and slick in the ditch and they
went some distance down it before they got up on the shoulder
of the road; that when the car stopped, they got out and went
beak, and picked up the child and took her to a doctor; that
Dodson was a good driver, and that they were not going fast;
that he did not drive fast himself and that Dodson was not
driving fast; that he did not think they were going more than
15 miles an hour when they passed the bus ; that they were
drivin~ 15 or 20 miles an hour when they rolled by the bus;
that they had made some tests since then, and that one of the
tests showed 13 or 14 miles an hour, one 15, one 16, and one 18
miles an hour; that they were driving slowly and that he
thought the car could have 1been stopped in 12 feet; that the
bus was standing about the top of the hill, and that there was
considerable grade in either direction; that the car went down
the ditch some 25 or 30 steps before it was brought back into
the road, on the hard surface, and stopped.
DOUGLAS DODSON testified as follows: that he was driving the Martin car at the time of the accident; that he was
16 years old and had been driving for some time; that as }:te
drove Ul? the hill, he saw the bus come to a stop; that Martin
ca.r was approaching hus up hill; that he was then about 100
steps from the bus, and that he recognized the bus as such
& saw children in bus; that he was driving between 20 and
25 miles an hour "Then he first blew for the bus; that he reduced his speed. and that. as he got nearer the bus, he again
blew the horn and cut off the gas, and that he thought the car
was going about 15 miles an hour as it passed the bus; that
he saw children in the bus before they got to it, but that he
did not see any on the ground; that he was careful in passing
by bus ·and was on t11e lookout; that he was not driving fast;
that he did not think he was making over 15 miles an hour as
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they started by the bus; that the first he saw of the
Carlton child was when she dashed from right behind t.he bus and into the left fender of the car; that
the car was right at the rear end of the bus 'yhen she ra.n out;
that he at once applied the brakes and swerved sharply to
the right, :and the car went off the road and into the ditch;
that the child 'vas thrown some distance in front of the car,
but that he did not know how far she went down the road;
that 1\Ir. l\rlartin told him to take his time and not to lose his
head, and that th~y went some distance down ditch before getting· back ;an tar surface of road; that the ditch was buddy
and slick and that he did not try to ·bring the car to stop after
the car got into the ditch; that he was driving on right side
of the road, and thought that the ca.r was about three feet from
side of bus when the girl ran out. That Ivfr. Martin, Frank
Goode, & himself made tests after the accident & decided that
speed was between 17 & 1R miles an houl\ & later he & Mr. ·
!Martin made tests &. decided speed was 15 miles.
page 9

~

FRAN!( GOODE testified as follo·ws: that he was sitting
on 'the back seat of the ~iartin car, and that he sa'v the school
bus as they drove up the hill; that when he first saw the bus,
the 1\IIa.rtin car was about one hundred steps from it, and he
thought that Dodson was driving wbout 20 miles· an ho11r;
that the ~Iartin car 'vas slowed down as soon as they saw the
bus and that Dodson sounded the horn; that 1\'Ir. Dodson
sounded the horn again as they got nearer to the bus; that
the ~Iartin car was going about 17 or 18 miles an hour when
they passed bus; that he did not see any one on the ground
about the bus; that the bus was parked on the north side of
the road, and the l\1a.rtin car passed on the south side of the
road; that 1\IIr. Dodson pushed up the gas lever just before
p~ssing the bus as we came up hill; that he saw the little girl
run from behind the school bus a.nd into tlre front end of the
Martin car; that the l\'[artiu car 'va.s right at the rear end of
the bus when she ran out; that Mr. Dodson put on the brakes
and turned sharply to the right, and the little girl was thrown
down the roa.d and rolled over and over for some distance;
that the car was pulled into the ditc.h, which was muddy and
slick; that 1\Ir. l\riartin told 1\Ir. Dodson to hold his
page 10 ~ head and take his time; tl1at the car 'vas pulled
out of the ditch and on the right hand side of the
road, about 25 steps from the bus; that they went back up the
road to see about the little girl, and that she 'vas put in the
1\Iartin car and taken to the doctor.
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NOTE: At the conclusion of the foregoing evidence, the defendants rested, and court was adjourned until the next day. The next morning the defendants stated that they wished to call another witness, but counsel for Mrs. Eva 'I'. Martin stated to the court that before
calling such evidence, he desired to file an affidavit on behalf
of Mrs. Martin, denying that she owned the car, or that it was
being operated by her agent, or that she had any control
whatever ·over it. The said affidavit reads as follows:
State of Virginia,
County of Mecklenburg, to-wit:

I, N. G. Winn, a Notary Public for the county aforesaid~
in the State of Virginia, do hereby certify that Eva T. Martin this day personally appeared before me in said county,
and after being duly sworn, deposed as follows : that she is
one of the defendants in the suit of Lorene Carlton, who sues,
etc., now depending in the Circuit ·Court of the ·County of
Mecklenburg, ;virginia; that it is alleged in the
page 12 } notice of motion ·filed against her that she and
others operated a certain car which was negligently run into the said Lorene Carlton; that she was not an
occupant of .the said car, at the time of the aooident to the
said Lorene Carlton; that she was not the owner of the said
car; that the said car was not ·being· operated by her or for
her ; and that she had no control whatsoever over the same
at the time of the aceident.
(Signed)

l'IRS. EVA T. MARTIN.

Subseribed and sworn to. before me, this the 28th day of
April, 1931.
·
(Signed)

N. G. WINN,
Notary Public.

My commission ·expires July 3rd, 1932.
He further stated that he had notified counsel for the plaintiff on the afternoon before·, that such an affidavit would be .
offered, and notified counsel to have the witnesses, if any
they had, present to testify as to Mrs. Martin's ownership,
operation or control of the car. The :filing of the affidavit was
objected to by counsel for the plaintiff, who stated that imme-
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diately after the ruling of the court upon this matter on the
day before, a material witness by whom this agency, ownership and control was to be proven had been excused with the
consent of the court and the defendants; that this witness was
summoned from the city of Danville and it was thought that
he had returned there after leaving· the courtroom on the day
before; but that he was not a resident of Danville and counsel did not kno"r when or where he could be reached; that all
of the witnesses on both sides of this ca.se had been excused
the day before; that to no\V force the plaintiff into a trial of
this issue would operate an injustice upon .her and that the.
motion comes too late and is not in accordance with Section
6126 of the Code of Virg·inia. The court refused to allow
the affidavit to be filed. and counsel for Mrs. Martin excepted,
on the g-round that, under the ruling of the court,
page 13 ~ the filing of the affidavit was necessary in order to
do justice to !'Irs. 1-'lartin, and that no harm would
be done to the plaintiff e-xcept to prevent her from recovering a judgment against a defendant whp was in no wise liable.
T. W. GREGORY \Vas then called by the plaintiff and testified that the hard surface portion of the highway was sixteen wide; that the entire length of the school bus was seventeen feet and eight. inches; that the length of the body of
the bus was twelve feet and that its width was seven feet and
two inches; that the Ford car was one hundred and thirtyeight inches long and sixty-eight inches wide. That the ·Carlton's lived ab<:>ut half mile from highway.
At the c.onclusion of the evidence, by consent of counsel,
the jury viewed the scene of the accident and the school bus;
the c.ourt and counsel were not with them at the time.
page 14
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INSTRUCTIONS.
Instntction No. III.
I

The Court instructs the jury that a child in the public road
is not a trespasser. His right there is as sacred as his adult
neighbor or the owner of the automobile. True he is charged
with the duty of exercising such care for his safety as a child
of his years, experience, and capacity may fairly be presumed to possess, but the drivery of a vehicle of any kind is
no less bound to anticipate the presence of children upon the
public higlnYay, and to exercise reasonable diligence to avoid
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injuring them. In so doing, he is not justified in assuming
that a young child will manifest the judgment and prudence
of an experienced man, and must govern his oWn. conduct with
some reasonable degree of respect of that fact.

. j

Granted.
N. S. T. Jr., Judge.
4/29/31.
Objection by Defendants.
The Court erred in giving Instruction III, because it contains nothing more than an abstract statement of certain
1ig·ht~ and dut~es. Moreov~r, the .last sentence lacks. ~ny SUJ?port 1n the evidence, and 1f there·.had been any evidence, It
would have been an invasion of the· province of the jury. .
.
.~..
'
.... -.z~s.triJ,ctiott No. rrt~ · · · · .

J-

.

p .: ·:: ,>.__..

':'lr . ·< :;:··.::- . /' . ..

. ..

The Court instructf3·.t1ie .·Jury ·that~~~e.cldess/ driving means.
the operation of a ·vehicle· in a mariner potentially offering
harm, or injury, or damage, to any p·erson, property or thing,
as a result ..of the act itself, or in combination with circumstances, condition, and .acts of others, and specifically includes:
(a) Exceeding a reasonwble speed 'limit ·under the circumsta~ces and traffic conditions obtaining at the time.
page 15
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(b) Passing any vehicle transporting school
children, "rhile it is not in mo~ion or is either taking on or putting off any child or children, at a rate of speed
exceeding :fifteen miles a.n hour without reducing such speed
to :fifteen z:niles a.n hour or less as conditions may require
when :within fifty feet of such vehicle and e;ceeding -that rate
of speed before it is bv such vehicle and' fifty feet distant
therefrom, when such vehicle so transporting school children
_is plainly marked in front and rear so as to designate it as a
vehicle for the transportation of school children, discernible
to ordi]J.ary vision one hundred feet distant therefrom.
Granted.
N. S. T. Jr., Judge .
. 4j29j31.
Objection by Defendants:
The Court erred in giving Instruction IV, because it contains merely a statement of abstract principles.

....

..
)
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The Court instructs the jury that if they find a verdict
against the defendant, Douglas Dodson, then they must also
find a verdict against the defendants, J. J. lVIartin and Eva
T. 1\{artin.
·
Granted.
N. S:- T. Jr., -Judge.
.,.--·
4j29j31 .

lnstnwtion No. VIII.
The Court instructs the jury that if they believe ·from the
evidence that at. the time of the injuries here complained of,
Douglas Dodson, the driver of the automobile in question saw,
or .by the exercise of r~asonable care, should have seen the
school bus in question while not in motion or either taking on
or putting off any child or children and/or a number of' school·
children in or near the highway along· which he was driving,
then it became and was his duty to reduce the rate of speed
. of the automobile operated· by him to fifteen miles
pag-e 16 } an hour or less, as conditions then existing required. ·when ·within fifty feet of such bris and not
to exceed that rate of speed until said automobile had passed
the bus and :fifty feet therefrom and to exercise that degree
of care and caution to prevent injuring the plaintiff as the
cirsumstances and conditions made necessary and also to anticipate and take precautions against the propensity of said
children or any one or more of them to suddenly run into or
upon the highway and to have the automobile under s1,1ch
control that in such event he could stop said automobile within
reasonable time and distance as the circumstances and conditions· then existing required and thereby prevent injuries to
~aid child or children. And if the jury ·believe from a preponderance of the evidence that the said Douglas Dodson
failed to perform his duties as herein set out in any particular and that such failure was the proximate cause of the injuries here complained of, then the jury should find for the
plaintiff against the defendants; unless they shall beliepe
from the evidence that the child, Lorene Carlton :was g·uilty
of contributory negligence, which contributed to her injury.
Granted.
N. S. T. Jr., Judge.
4j29j31.
Objection by Defendants :
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Th~ Court erred i~ ~iping Instruction VITI, because a part.
·of it is· not supported by any evidence, because it does not
properly state the duties which rested upon Douglas Dodson, and becuas it is not clear. ·
·
·

lftstr·u.otion No. 1X.
The Court instructs the jury that if they find the plaintiff
is entitled recevet, they should assess s~ch damag~s as they
· consider' fair and right under all the facts and circumstances
of the case, s:uch damages, however, not to exceed $5,000.00,
the amount claimed· in the notice·. of motion for. judgrilent.
In ·assessing such damages, they may consider the pain·.and
· mental anguish ~used 1by the ~d injuries; the inconveni. · · · ence suffered on account thereof; the bodily inju. page· ·17. ~ ·ries .and dfs.abilities ·sustaine<l: by the plaintiff, if
any, and the permanent :or t~mporary character
thereof. and ·as they m~y effect .her future he~th and comfort; the ni:~nta.l chag-rin; mortificatiQn and discomfort suffer~d, and w~ich may be ·suffered from her disfigur~ents, .if
.. a.n.:.y.'
'
.
. ·.
.
:
·,
Granted.

to

. N.

s.· T. 'Jr., .Judge.
4j29j31.

l1istruction ·No. X.
.

.

· 'l,he Oourt instnicts the jury that as a matter of law a .
ehild between the. ·ages· of seven and fourteen years is pre. sumed incapable of contributory negligence but this presump- ··
tion may 'be overcome by evidence and the burden of su~h
proof is upon tl1e defendant tmless it should appear from
the plaintiff's own evidence. And in considering this question they should take into consider~tion all the facts a.nd circumstances of this case.

'.

Granted.
'

.

N. S. T. Jr.; Judge. .
.
4j29jB1.

Instnu:tion .A.
The court instructs the jury that the driver of an· automobile is not an insurer of the lives. of pedestrians, whether they
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~be adults or children, and that recovery cannot be hand i~

every case of injury by an automobile. That the liability of
the defendants depends upon whether or not they were guilty
of some negligence 'vhich 'vas the proximate cause of the accident.
Granted.

N. S. T. Jr., Judge.
4j29j31.
page 18
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~

p

··

·In-struction. B.
·...-'

.The Court i.nstructs 'the·jury that, to entitle the plaintiff to
recover, the jury must believe from a preponderance of. the
evidenee that the· defendants wer guilty of some negligent
act which was the proximate cause of the accident, and even
should they 1believe tha.t the plaintiff has borne this burden,
she is not entitled to rec.over if the jury believes that she
was capable of contributory negligence and tha.t she was in
fact guilty of some negligence which contributed to the accident.
Granted.
N. S. T. Jr., Judge.
4j29j31.
.· Tnst,rution C.
The Court instructs the. jury that if they believe from the
evidence that the defendant, Douglas Dodson, wa.s operating
the Ford automobile in a careful and prudent manner, at a
proper and legal rat~ of speed, that he was observing a careful lookout, and that he did all that an ordin~.rily prudent
person would have done to avoid collision 'vith the plaintiff,
they should find for the defendants.
Granted.
r'

N. S. T. Jr., Jttdge ..
.
4/29/31.
Objection by Defendants:
The court erred in striking' £rom Instruction C, offered by
the defendants, the words, ''after she came into the highway", because the instruction as offered properly stated the
·
law under the evidence.
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Instruction D.
The c~urt instructs the jury that, even though they should
evidence that the F'ord car was being driven
at a rate of speed in excess of fifteen miles an hour at the
time of the accident, this alone is not sufficient to entitle the
plaintiff to recov-er, but to· entitle the plaintiff to
page 19 ~ recover, the jury must f~rther believe from the evi.
dence that the speed of the car was the direct and
immediate ·cause of the_ aeeident._ If it should .appear to the
jury that the accident would have: h~pp_ened. whe~her the
car was then being driven at fifteen miles· an .hour· or more,
the plaintiff would not be entitled to recover' unless the jury
believes from tlie evidence that the driver o~· the car-was guilty
of som.e other negligent act. which was the direct and immediate or p:roximate cause of the ~ceident. .
.
beli~ve .from· the

Q-rante~l.
... -.

.-~::-;.._,:. ~ ~ ~r:
Ins't-t:,ito.ti~n E.

N. S. T. Jr., Judge.
. 4/29/31.

The court i1~st'~~ucts·the jury that when the driver of an au~
sees. a school •bus standing·. still. on the side· of the
road,· he is not required· to· stop his car, but the law requires
him to reduce the speed of his car to fifteen miles an hour
or less, an_d also requires him to keep a watchful lookout for"
children getting off df_·th.e bus, and to ·exercise such care and
caution in the operation of hi.s car as a reasonably ·prudent ·
person would · observe in such circumstances. Whether or
not he should .reduce his speed to less than fifteen miles an
hour, depends upon what the 'situation requires and what an
· ordinarily prudent person would do in the circumstances. If
the jury believe fro~ the evidence that the driver of the Ford
c~r .discharged h~s d1~ty ·as above set forth, they should find
for the defendants.
Granted.
toni.o~ile

N. S. T. Jr., Judge.
4j29j31.
Instruction F.
· The court instructs the jucy that the burden of proof is not
upon the defendants to show that no negligent act was com-

34

, ·

Supreme Court of Appeals of Virginia.

mitted, but that the burden is on the plaintiff to prove the
negligent acts relied upon by a preponderance of
page 20 ~ the evidence.
·
Granted.
N. S. T. Jr., Judge.
4j29j31.
~

Instruction
/

)

Go~
~'

\

The court instructs the jury, that the law presumes that a
child of seven years of age cannot be guilty of contributory
negligence, but if they believ~ from the evidence that the
plaintiff, Lorene Carlton, in running from around the end of
·the school bus and across the public road, failed to exercise
such a degree of care and caution for l1cr own safety as under the circun1stances might reasonably be expected from one
of her age and intelligen·ce, then they should find for the de ..
fendant.
·
Granted.
N. S. T. Jr., Judge.
4j29j31.
Instr'lf.ction H.

The court instructs the jury that, if after a full consideration of all the evidence, they are of the opinion that the
collision was the result of an unavoidable accident, they
should find for the defendants.
Granted.
N. S. T. Jr., Judge.
4j29j31.
f

Instruction I.

The court. instructs the jury'"'that tl1e plaintiff, in order to
recover in this case, mnst establish the negligence of the defendants by a preponderance of .the evidence. The jury is
further instructed that the evidence must show more than a
probability of a neg·ligent act; and the plaintiff can not recover if it is just as probable that the injury which the plaintff
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sustained was the result of an unavoidable a•Jcipage 21 } dent, as that it was the result of negligence on the
part of the defendants.
·
.

.

.),Granted.
N. S. T. Jr., Judge.
·4/29/31.

After hearing the foregoing evidence, -receiving the in~
structions of the Court and the case being argued by counsel,
the jury retired to their room· and after some time rendered
the following. verdict on April 29, 1931: ''We, tlie jury, find
:for the plaintiff against the defendants, J~ J. Martin, Mrs.
Eva T~ ~artin and Douglas Dodson, and assess her damages
at $500.00,'' and the said jury was discharged from the further· consideration of this case.
Thereupon, the defendants moved the Court to set the said
of the :jury upon the following grounds:

ver~ict.

(1) Tha.t the verdict is contrary to the law and the evi-

dence.
· (2) 'Thai it is without evidence to support it;
(3) Tha.t the defendants were not guilty of any action·
able negligence;
( 4) That the plaintiff, .Lorene Carlton, was guilty of contributory negligence which barred her recovery;

. (5) That the jury was misdirected;.
·(6) That the court erred in not permitting the defendant,
Mrs. Eva. T. Martin, to file the affidavit denying that she was
operating the Ford car driven by Douglas Dodson, and that
it was not being operated for her;

(7) That the cout erred in failing to dismiss the case as to
Martin because there was no evidence connecting her
the accident;

~[rs.
wit~

(8) That the court ·erre.d in not sustaining the motion of
the defendants to exclude the evidence offered ·by the plaintiff, on the ground that no actionable negligence was shown
..
on the par-t of the defendants, or either of them.
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page 22 } which motion after having been argued by counsel,
was taken under advisement by the Court and on
August 17, 1931, that being the first day of the August Term
of said Court, the Court sustained the motion of the defendants and set aside the verdict of the jury.
------J

Thereupon the Court granted judgment for the defendants against the plaintiff for their cost in this behalf expended, to which ruling and action of the Court, the plaintiff
duly excepted.

I, N. S. Turnbull, Jr., Judge of the_ Circuit Court of Mecklenburg County; :virginia, who presided over the fo0regoing
trial in the Circuit Court of said County, do certify that the
foregoing is a true and correct statem·ent of the testimony
and· other incidents of the trial in the case of Lorene Carlton, 'vho sues ·by, etc., against J. J. Martin and others, tried
in the said Court at Boydton, Virginia, on April 28th and
29th, 1931. 1\fotion to set aside the verdict was made on
April 29th, 1931, arg·ned on May 1, 1931, and ordered set
aside on August 17, 1931.
And I do further certify that counsel for the defendants
had reasonable notice, in writing, of the time and place when
said statement of the testimony and other incidents of the
trial wo1;1ld be tendered and presented to the undersigned for
verification and certification, and I further certify that the
same is duly certified within sixty days after· final judgment.
Given under my hand this the
N. S.

5 day of Oct., 1mn.
TURNBULl~,

Jr., .Judge.

I, H. F. Hutcheson, Clerk of the Circuit Court for Mecklenburg County, Virginia, do her~by cert,ify that the foregoing
copy of statement of the testimony and other incidents· of the
trial in the case of Lorene Carlton, who sues by,
page 23 ~ etc., vs. J. J. 1\{artin, Mrs. Eva T. Martin and
Douglas Dodson, was filed wtih me as Clerk of said
Qo11rt on the 8 day of Octo., 1931.
H. F. HUTCHESON, Clerk.
A Copy-Teste:
H. STEWART JONES, C. C.
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