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IN THE

Supreme. Court of Appeals of Virginia
.L\.T RICHMOND.

LYNCHBURG TRACTION & LIGHT COlVI:PANY, A CORPORATION, Plaintiff in Error,
vs.

II. F. WRIGHT, ADl\1INISTRATOR OF FRED ALLEN
WRIGHT, Defendant in Error.

From the Circuit Court of the City of Lynchburg, Va.

To the Honorable the Chief Justice and Justices of the S,tupre·me Cov.rt of Appeals of Tli1·ginia:
Your petitioner, Lynchburg Traction & Light Company,
a corporation chartered and existing under the laws of the
State of Virginia (v.rl1ich will hereinafter be referred to as
the "Defenda.nt'' in accordance with its position in the trial
court), respectfully represents that it is aggrieved by the.
judg·ment of the Circuit Court of the City of Lync.hburg,
Virginia, in an action at law brought against it by H. F.
\Vright, Administrator of Fred Allen Wright (who will here,
inafter be referred to as "Plaintiff"), rendered the 3rd day
of June, 1932, against your petitioner, for the sum of·'$2,500.00 and costs.
. r .•
Defendant prays that a. writ of error and supersedeas
be a'varded to the aforesaid judgment against it, and that
said judgment be set a.side and reversed and final judgment
be entered for the defendant. or that a new trial be a'varded.
It is also prayed that the duly authenticated transcript of
the record l1ereto attached be treated as a part of this petition,. and that this petition be treated as the first brief on
appeal.
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PRELI~IINARY.

The plaintiff, H. F. Wright, as Administrator of Fred
Allen Wright 1 deceased, brought an action by notice of motion
against defendant, Lynchburg Traetion & I.;i.ght Company,
for damagas for the death of the deceased, which occurred
when he was struck and killed by an electric street railway
car owned by, and op.erated by an ·employee of the defe-p.dant.
After hearing plaintiff's eviden<~e, the trial court ruled
that the deceased was himself guilty of neg~gence, contributing to his death, but permitted the question of defendant's negligence and the question o:f whether or not defendant had a last clear chance to savH the deceasd, to be submitted to the jury. Upon the issues thus joined, the jury returned a verdict against the defendant for $2,500.00 and
judgment was entered thereon. This petition is for a writ of
error and supersedeas to that judgment.
THE FACTS.
As to many of the material facts, there is practically no
conflict. Viewed favorably to the plaintiff, they may be
stated thus :
The accident, which resulted in the injury complained
of, occurred in the City of Lynchburg, .Virginia, on a street
known as Fort Avenue on June 8, 1H31, about 4 o'clock in the
afternoon.
As will appear from Exhibits, De}.1:ott B, and Garland 1,
(filed with the record), Fort Avenue is a thoroughfare 58
feet in width, between opposite property lines. At the time
.of the occurrence of this accident, the following condition
existed:
The paved portion of the street used for vehicular traffic
was 25 feet wide, with curbings setting it off from the remainder of the street. Defendant's electric street railway
single track was laid outside of the paved portion of the
street used for vehicular traffic, and separated from it by a
concrete curbing. There was a distance of three feet, including the width of the curbing, between the paved portion
of the Rtreet and the nearest car rail. The tracak extendPti
along the northwest side of the paved portion of the street
ttnd parallel with it, for a mile or more. Fort Avenue extends in a straight line from the terminus of the car line
in a northeasterly direction towards the center of the City.
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The accident took place about a third of a mile from the
terminus. At the point of the accident there is a down-grade
of 2.4% or 3%. (R., 111, 16, Exh. DeMott B.)
(In order to clarify certain reference in the record, it may
be here explained that Fort Avenue was repaved some· time
after this accident, and the car tracks are now laid near
the center of the street, the paved portion of which now includes that part which was formerly .occupied ·by the car
tracks. However, at the time of this accident, vehicular traffic was prevented from using the portion of the street in
which the tracks were laid, by the concrete curbing.)
A few minutes prior to the accident the street car here
involved, operated by defendant's employee, McGinnis, had
gone to the end of the line and, following the regular route,
started back toward town. It was running well on time,
according to its schedule. It made one or two stops for passengers before approaching the scene of the accident. When
the street car was between 200 and 300 feet distant from
the point where the deceased was struck, the motorman noticed an automobile truck parked that distance. ahead, in
the paved portion of the street about parallel with the track
and facing out Fort Avenue (R., 170). This truck was one
or two feet from the curbing, and, therefore, some four or
five feet from the street car tracks (R., 176, 58). The motorman also noticed the deceased standing on the running board
of the truck. Although the deceased showed no indication
of any intention to leave his position on the truck, the motorman sounded his gong, and continued to sound it while
continuing down the track. (R., 36, 123, 131.)
·~
An instant or two before the street car reached a point par- ·
allel to the truck, the deceased turned around and stepped or
jumped forward and down from the truck on to the street
or the curbing and stepped from ther·e on to the car tracks
and took two or three steps across them, and was immediately struck by the street car and killed. (R., 76, 132, 172.)
Two bystanders shouted at the deceased to "look out'' as
soon as they saw him get on the track, and the gong was
being sounded at the same time, but before he had time to
turn his head, he was struck. (R., 36, 40, 62, and 152.)
There was nothing whatever to prevent the deceased from
seeing- the street car, as the track along which it was .ap"'
pr.oaching is straight for at least a quarter of a mile, and
there was no thin~ to obstruct his vision. (R., 111.)
When he saw the deceased leave the truck, the motorman
continued to sound his gong, and imm.ediatly applied the
·emergency brakes and put down sand on the track, but was ·
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unable to stop the street car before striking the deceased.
(R., 173.) The street car ran a distance variously estimated
at from 30 to 45 feet from the tin1e it struck the deceased
until it ·came to a standstill. (R., 23, 62, 120, 125, 127, 131,
150.)
The majority of the witnesses estimated the speed of the
car prior to the aooident at about 15 to 20 miles an hour.
(R., 114, 123, 127, 133, 152, 174.) Plaintiff's witness, Leroy
Shaner, estimated the speed as being from 25 to 30 miles an
hour. (R., 63.) The speed limit in this part of town is 25
miles per hour (R., 103.)
Although the fact is not. a material part of plaintiff's case,
it ·might also {be here mentioned that ..the· s'tree't car involved in this case was equipped with the life saving devices which include a fender or "tray" for picking up objects or persons on the track. This tray is located under
the forward end of the street car and three or four feet ahead
of the front wheels. It is ordinarily carried in a position
several inches above the track. It is actuated by a ''tripper''
which is a gate or fender also located 3.nder the forward end
of the car, and several f.eet in front of the tray. When the
tripper stdkes an object on the track it immdiately causes
the tray to drop down to the tracks so that it will pick up
anything thereon. In the present case the tracks were composed of rails known as '' T'' rails, which were some 6 inches
in height, and as the tracks were ''open'', that is, there was
no pavement behveen them, the body of the dooeased fell
between them and \vas not picked up by the safety device
(R., 88).
The evidence also showed that the deceased stepped or
jumped do,vn off the truck and started directly across the
track in front of the street car without looking. His attention
was ·apparently being given to.a bottle of a beverage known as
soda water or ''pop'' which he Viras carrying in his hand.
(R., 61 and 62.)
The evidence further showed that the deceased, at the
time of his death was a youth, 13 years and 4 months old,
that he was well grown for his age, in good physical condition, had good sight and hearing, was intelligent, very well
advanced at school, and accustomed to associating with boys
much older than himself. lie lived outside of the city, but
frequently came to town by himself to sell flowers on the
streets of the city, to visit the moving- picture houses, ball
parks and swin1m.ing pools, and to carry lunch to his uncle
who worked at a factory located in the city and adjacent
to steam railroad tracks. Very frequently on these occa-
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sions, the deceased would ride the street cars to the various
places he wished to visit, and had frequently ridden along
the very tracks where the accident occurred. (R., 64 and 72.)
At the time of his death he was dr,essed in overalls with
long trouser's, and had been riding on the truck with two
friends, au older boy 18 years of age (Leroy Shaner), and
a man 27 years old (R., 40 and 41).
In the light of all these facts, the trial judge ruled, in
effect, that the deceased w·as capable of, and guilty of, negligence which at least contributed to his injury. (R., 106.)
In view of this ruling, the defendant introduced no further
evidence as to the maturity and capacity of the deceased.
CONTROVERTE·D FACTS.
· Time Deceased J..~eft H_is Position of Safety.

One of the controverted facts in this case is as to the
distance of the street car from the deceased at the time
the deceased left his position on the truck and stepped or
jumped in front of the street car.
During the trial of this case, plaintiff's witness, Leroy
Shaner, once testified that the street car was still at a
point about 50 fe.et away after the ·deceased had reached
the middle of the track, and that he was struck before he
had time to complete one more step. (R., 61.) He also testified that the street car was onl.y 8 or 10 feet away when
the deceased 'reached the rniddle of the track. (R., 76 and
78.)
The trial of this case took place on June 2nd and 3rd,
1932, almost a year after the accident, which occurred 011
June 8, 1931. On J nne 23~ 1931, only hvo 'veeks after the
accident occurred, Leroy Shaner testifi~d in the Lynchburg·
Police .Court that he did not see the street car wntil the deceased got in the m-iddle of the car track, at which time the.
street car was about 8 feet away fro·m hint. (R., 76 and
77.) The witness admits, and it of course must be accepted,
that his recollection of the circumstances was much clearer
at that time than it was a year later when he testified
in the present civil action and gave an entirely different' ver-'
sion of the occurrence. (R., 77.)
At the trial of the present case the street car operator,
1\:IcGinnis, tm~tified that the street car 'vas somewhere about
6 or 7 feet from the deceased when the latter left the truck.
(R., 172.)
Eng·lish, a passenger on the street car, was looking ahead
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and down the track at the time and saw all that occurred.
He testified that the deceased jumped or lunged off of the
running board of the truck on to the track when the street ·
car was about 8 or 10 feet away from him. (R., 132.)
Roberston, 'vho was also in a good position to see what
happened, testified that the street car was 6 or 8 feet away
f--rom the boy when he first saw him on the track. (R., 147.)
F1.trthrntore, it is unquestionable jro1n aU the surrounding
fa.cts and aj,·rcumstanc·es., that there 'WaS only an instant or
time, perhaps a second, or a fract1:on more or less, which
elapsed between the ti1ne the dec(~ased left the truck and
the time he was struck 011~d killed. It could not have been
longet· tha·n the ti1ne t·eqwired for the deceased to step or
j-wmp down j1·ont the truck and take two ot· three steps, thus
n~oving a distance of 6 or 8 feet, ·under any possible construc·tion that can be placed on any of the evidence in the case. .
It is, therefore, maintained that the subsequent version
of Leroy Shaner that the street car was at the nearest maple
tree (about 50 feet away) when deceased had gotten to the
· middle of the track (R.. , 61) is directly contradictory to the
testimony which he gave two weeks after the accident, and
affirmed at the trial of this case, is inconsistent with the testimony of all other witnesses to the accident who testified on
the point, and is utte·rly incredible, since it 'was absolutely itnpossible for the street car to have travelled 50 feet during the
time it took the deceat;eit to take a single step, as Leroy Shauer would have us believe. It was uncoutroverted that the
deceased came straight across the tra.clcs u-ithout hesitating,
after leaving the truck, and if the street car had been 50 f~et .
away at the time the dceased had gotten half way across the
tracks, he could and would very easily have stepped three or
four feet further and reached a place of safety while the
street car was traversing the intervening 50 feet.
Leroy Shaner's 'second version of the accident, altered during the intervening eleven months following the Police Court
hearing·, n1ust, therefore, be discarded as incredible to any
rational mind.

DECEASED JUl\1:PED OR STEPPED FROM TRUCK.
Early English, the only witness, 'beside the motorman, who
saw· the whole occurrence, testi1ied that the deceased
''jumped" or "lunged" from the truck unexpectedly. (R.,
132, 135.) Leroy Shaner testified that he ''stepped'' down
(R.. , 60). Either word is acceptable to indicate his sudden
descent from the running board of the truck to the curbing
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or street, and there can be no material controversy on this
point.
.STOPPING DISTANCE 0], THE STREET CAR.
Here also the controversy is more apparent than real.
Plaintiff's witness Witt, a former employee of the defendant, testified that a street car of the type here involved travelling at a speed of 15 miles an hour ''should have stopped
in half the length of the car'' (R., 85), or about 21 feet. On
cross-examination, he explained that he meant that the street
car should have been stopped within that distance after the
brakes had been applied, that is, after the operator's mind
had time to apprehend the danger, and the body had time
to respond so a.s to apply the brakes. (R., 91 and 92.)

W. L. Brooks, a witness for defendant, testified that it ordinarily requires about 60 feet in which to stop a street car
travelling at 15 miles an hour on a 2% down grade, and that
the stopping distance varies somewhat (R., 161).
It may reasonably be assumed that, on an average, it requires an appreciable period of time, at least a second or
more, for the human mind to apprehend an unexpected danger, for the human nerves and muscles to function and apply
force to the brake lever, and for the various mechanical parts
of the air brake system to operate so that the brake shoes
are actually applied with the necessary force against the
street car wheels. During a second of time a street car travelling at a speed of 15 miles an hour moves a distance of about
22 feet. Hence, in order to make a "perfect"' stop such as
that described by plaintiff's witness, at 15 miles an hornr, it
is necessary that the danger be perceived at least 43 feet or
more away. It is obvious that this distance may be increased
by various factors· such as the grade of the track, the type
and condition of the rail, the load on the street car, and the
so-called ''ever varying human element''.
It is, therefore, fair to conclude from the evidence in this
case that a street car could be stopped, under the conditions
existing in this case, on an average, in a distance of from 45
to 65 feet while travelling at a speed of 15 miles a.n hour. If
the car was travelling between 15 and 20 miles an hour, the
stopping distance might have been as much as 75 feet; if travelling 25 miles an hour, it might have been 85 feet. (R., 161.)
In any event, plaintiff's expert witness, Witt, testified that
he considP-·red the street car was stopped as quickly as could
be expected, ·ztnder the circumstances here. (R., 92 and 93.)

·s·

·supreme Court of Appeals of Virginia.

.THE QUESTION.
There is a single primary question presented by this petition:
.(1) Is it proper for the qu,estion of defendant's negligence
to be subrnitted to a j{Ury undet· a last clear chance instruction?
where no more than an instant or a second of time elapsed
between the tirne the injured person negligently ente'Fed a position of peril, r;,nd the time he 'lvas struck'/

ASSIGNMENTS OF ERRORP
It is submitted that the trial court erred:
(1) In refusing to strike out the plaintiff's evidence, on
defendant's motion after conclusion of plaintiff's evidence.
(R., 105.)

(2) In refusing to strike out" the plaintiff's evidence, on de-fendant's motion after conclusion of all the evidence. (R.,

-

~Q)

(3.) In overruling defendant's obj-ection to the giving of
any instructions for the plaintiff. ( R-., 184.)

( 4) In ginng Instruction "01" on the "last clear chance.,'
(R., 184).
(5)' In refusing to give Instruction "A" requested by defendant. (R., 182.)
( 6} In ~efusing to set aside the verdict and enter judgfor the defendant. (R., 9.)

m~nt

(7) In refusing to set aside the verdict and grant defendant
a new trial. (R., 9.)

ARG-UMENT.

First .Assi,qnment of Error.
The trial court erred in refusing to strike out plaintiff's
evidence on defendant's motion made after conclusion of
plaintiff's evidence (R., 105). This motion was based on two
grounds:
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. (a) The facts do not disclose a la.c;t clear chance for the deceased to hat'e been saved after he entered a position of peril
and this peril was made known to the defendant's motorman;
and

(b) There is no evidence of pri1nary negligence on the pari
of the n~otorman.

These two points are closely related and will be discussed
together.

·NEGLIGENCE OF THE DECEASED.
It is unquestionable that the deceased was negligent in leaving the truck and stepping to the curb or street and thenceon to the tracks directly in front of and in dangerou.s proximit~J to the approaching street car, without looking ·to see
whethe·r or not ·it was safe to do so, and if he had ti1ne to cross
the tracks in safety. TTir,qinia Power Co. vs. Kelly, 156 Va.
916; Vir.qin·ia E. & P. Co. vs. Bennett, 156 Va. 910; Paytes vs.
Davis, 156 Va. 229; Berent vs. Virginia P'r Co., 153 :Va. 586;
Southern Ry. Co. vs. Davis, 152 .Va. 548; Cashell vs. Southern
Ry. Co .. 152 Va. 335; Meade vs. Sa;ulnders, 151 Va. 636; Shuster vs. Vir,qinia R?/. db P'r Co., 144 ·va. 387; Marvel vs. Virginia
Ry. & P'·r Co., 138 Va. 532; M~trden vs. Virginia R'y Jl;· P'r
Co., 130 Va. 449; Hendry vs. Vir,qinia R'y db P'r Co., 130 Va.
282; Stephen Pu.tney Shoe Co., Inc., vs. Ormsby's Abm'r, 129
Va. 297; V·i·rginia Ry. ·db P'1· Co. vs. Harris, 122 Va. 657 ;-Virginia Ry. ~.c- P'1· Co. vs. B'oltz. 122 Va. 649. AJS the 'principle was quoted by Judge Whittle in Virginia Ry. &; P''r Co.
vs. Harris, s1tp1·a :
''The c;rucial _principle in this class of cases is that one
who neglects to look for a car when there is an 'll.nobstructed
view, ,iu.st before entering UJJOn the track, and is str·uck by a
car before he can walk directly across, is g·uilty of a neglect of
du,ty in not ass1tring or reassuring hirn.self that there is not a
car rUrectly 1f.}JOn him, of which sit'l.t.ation, the fact that he is
s.tr·nck is co·n.cl~tSive p·roof."
An examination of numerous cases from tl1is and other
states has disclosed no 1nore succinct statement of this principle than th~ foregoing, nor any more appropriate to the facts
in the case now at bar.
·
· ·
In ord. er to sustain a recovery it was, therefore, necessary
/{ for plaintiff to show affirmatively, by a prepon?erance of ·

/j
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) the evidence, that there was a clear opportunity for defenI ant's motorman, in the exercise of ordinary care, to save
the deceased. This, the plaintiff failed to do.

!1

vYAS THERE A LAST CL:EAR CHANCE!

We shall briefly review the facts proven _by plaintiff's evidence, and it is to be borne in mind that in order for the
plaintiff to recover, these facts must demonstrate clearly
that there was in fact a last clear chance for the deceased
to be saved.
The accident occurred at a point where there wa:s a clear
view of the track for about a quarter of a mile, and the deceased had an equally good view of the approaching street
ca.r for the same distance. ( R., 111.)
The street car approached the scene of the accident while
the deceased was standing on the running board of the truck,
which was parked in the paved portion of the street and some
4 or 5 feet from the nearest car rail. (R., 176.)
'Vhen the street car had reached a point only a short distance a'vay, the deceased stepped down from the truck on to
the street or curbing, and thence on to tracks, and had taken
two or three steps across them, when he was struck and killed.
The street car was brought to a standstill within 30 to 45 feet
from the point where the deceased was struck. The street car
was travelling at a speed of from 15 to 30 miles an hour prior
to the accident. (R., 63, 81.)
Travelling at a speed of 15 miles an hour, it should have
been stopped within a distance of 21 feet plus the distance
which it travelled during the time required for the motorman to apprehend the danger and apply the brakes against
the wheels. It was in fact .~topped as q'ltickly as could be expected under the ci·rcll!mstances in this case. (R., 92, 93.)
When the deceased left the truck and stepped on the tracks,
his attention was focused on the bottle of "pop'' in his hand,
and he apparently did not see the street car until rseveral bystanders, realizing- his immierit peril, shouted at him to "Look
out". He was struck before he had tint.e to t~ltrn his head.
(R., 62, 152.)
The motorman sounded his g-ong· and applied his brakes
with sand on the track, but did not ~~ucceed in having the de·
ceased. (R., 173.)
The above facts are the most favorable ones that can ue
drawn from plaintiff's evidence to support his case, yet they
g·ive no indication whatever that the motorman either failed
to do anything which he could have done to avert the acciI

J
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dent, or that he did not act as quickly as was hmnanly possi- [C
ble, after the emergency arose.
·
\
If, therefore, the ''last clear chance" doctrine can be invoked by the plaintiff, it must be predicated upon some addi- ·
tional fact. The only additional fact to be considered is, the
period of time which elapsed between the instant the deceased
leftt he truck, and the instant he ·was struck.
For the purposes of the present discussion, we shall, of
course, consider the plaintiff's evidence only; the evidence
of the witnesses for defendant who testified as to the quickness of the occurrence will be considered under the Second
Assignment of Error.
The only conceivable basis for the "last clear chance'" doctr·ine to be applied in this case is the testi1nony of plaintiff's
witness, Leroy Shaner, a 19 year old boy and a play-mate of
the deceased.
Inasmuch as this witness was standing on the porch in
front of which the accident occurred and was facing the store
and with his back to the street car tracks (R., 59, 73), and
did not see the street car until a fraction of a second before
the deceased was struck (R.. , 77), his knowledge of the occurrence was necessarily very limited.
This witness gave two entirely different versions of the
accident. In one of these, he affirmed the account of the accident which he gave in the Lynchburg Police Court about two
weeks after the accident took place, in this w.ay ( (RJ., pp. 76,

77):

'' Q. vVhen you testified in the Police Court which was on
June 23, just two 'veeks and one day after the accident, was
it not?
A. I don't know exactly 'vhen it was, but I know it was
afterwards.
Q. And you said it has been practically a year since the
accident now, hasn't it?
A. Yes, sir.
Q. Would your recollection of what happened have been
better then than it is now?
A.. I reckon it would be a little better.
Q. I will ask you if you did not testify down there as follows:

"By Mr. Spencer:
Q. 'What did he want with the handkerchief'' and your answer was 'A. He wanted to put it over the top of tlie bottle
and I gave him a handkerchief and he started drinking it and
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I started on .the porch and stayed there by the post and
about the time I turned around the street car was coming
down and the fellow rang the bell and this boy was about mid·dleways of the traek and the car; :was about 8 feet from him
and I hollered at him to turn around, and look at the car,
and the car hit him'.
A. That is right.
· Q. 'You did not see him get off the truck', and your an·
swer was 'I saw him when he stepped off the running board,
just about the time I turned around he stepped off the running
.board'. Then you \Vere asked this question 'How far was the
street car from him when he steppHd off the running board',
and 'your answer was 'I didn't see the street car then until he
got in the middle of the track'. Is that right'
· A. Yes., sir.
.
Q. Then you didn't see the street car at all until the boy
was in the middle of the track?
·
A. That is right.''
Yet on direct examination a few 1ninutes before he had te~
tified thus (R.. , pp. 60, 61):

'' Q. At the time he stepped dow.n from the running board
of this truck where was the street car of the Lynchburg
··Traction & Light Company Y
.A. Along about that Maple tree, when he got in about the
middle of the track.
Q. .Along about the maple tree when he got about in the
middle of the track Y
· A. Yes, sir.''

j These two versions are obviously inconsist~nt With each
' other, for the distance from the maple tree to the point
·where the deceasd was stn1ek is approximately 50 feet. Since
one or the other is necessarily false, it would seem mttst improper to permit a jury to return a verdict which·might be
based . on either. Suppose, for example, that this witness
had chosen to give, not merely two, but a dozen or a score
of, different versions of the accident. Could the jury then
,· be. permitted to pick and choose which version they cared
! , to accept, and discard the remainder? To permit such a
procedure would be to approve a verdict based solely on
speculation and conjecture .
. · Where the same witness testifies to two directly opposite
facts, his testimony proves nothing, and is entitled to no pro·9ative value whatever, and it is, therefore, believed that the

-----------------
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testimony of Leroy Shaner relating· to the positio~ of the ·)
. street car at the time the deceased left the truck, should be
discarded entirely, since it is impossible to determine which,
or if either, version is correct.
An almost identical situation 'vas presented in Paytes vs.
Davis, sutJra, where the plaintiff gave two different versio~s
of how the accident occurred. In one, he testified that he
was about 60 yards from his truck when struck. Again, he.
testified that he had walked about 20 yards from his truck
when he was struck. He also gave contradictory statements
as to his distance from the edge of the road. In view of·
these discrepancies in his judgment of distances, this court
very properly refused to accept either of these versions of
the accident, particua.rly since the surrounding circumstances
· indicated that neither was correct. See also Hash vs. Corn'lnonwealth, 88 a. 172.
The one certain fact that can be accepted from the above
testimony of Leroy Shaner is that he d·id not see the street
car until it was about 8 feet frmn the deceased, as he admits
himself. Obviously, therefore, his statement as to its position "near the maple", about 50 feet away, was merely a
guess, at best, and can be accorded no probative value whatever.
.
However, even if it could be considered proper to accept
Leroy Shaner version which is. most favorable to plaintiff, it is still.rnncontrovertable that the period of time which
elapsed between the instant the deceased left the truck, and
the instant later when he 'vas. struck, was utterly insufficient
to permit the application of the ''last clear chance''.
As long as the deceased remained on the running board
of the truck, he ·was four or five feet from the tracks to
which the street car was confined in its passage down the
street, and was, therefore, in a position of perfect safety.
For some time after he was :first perceived by the motorman, the de<~eased remained in this position, standing on the
running board of the truck with his back toward Robertson's
store, and apparently drinking·, or about to drink, from a
bottle of ''pop''.
The first time the1·e was an~1 incl·ication of his intention to
enter the danger zone ~vas UJhen he Bi'ln~tltaneously faced
about and ste1Jped do~wn off of the tn,tck on to the street ot·
curbing and thence on to the tracks.
.
}
Up until'the time the deceased made this movement, there
was no reason for the motorman to stop his car. He was not
called upon to assume that the deceased would unexpect,adly
leave a place of safety with the moving street car only a

:s
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short distance away. T~Vright vs. Atlantic 'Coast Line Ry. Co.,
110 ,Va. 670, 66 S. E. 848, 25 L. R. A. (N. S.) 972, 19 Ann.
Cas. 439; Morton's Ex'·r vs. Southern Railway Co., 112 Va.
398; Derring' s Adm/r vs. l'irginia Ry. & P'r Co., 122 Va.
517; Va.n Sickler vs. lVashin,qton & 0. D. Railway, 142 Va.
857, 862; Virginia Ry. ·Co. vs. Bacon, 156 Va. 337, 345.
Furthermore, since a recovery under the ''last clear
chance" doctrine can be based only upon a defendant's neligence occurring after the plaintiff's danger became apparent
a recovery in the present case can be justified only if the ~o
torman is, by a preponderance of the plaintiff's evidence,
shown to have failed to exercise ordinary care after the deceased faced about and stepped or jumped down from the
running board of the truck on to the street or curbing and thence on to the tracks. This action of the
deceased was performed apparently without any hesitation 'vhatever and as one simultaneous movement. Following this, the deceased had time enough to take two, possibly
three, steps toward Robertson's store, before he was struck.
In making these 1noven~tents the deceased, an active boy,
n~oved a distance, at the m.ost, of 6 or 8 feet.

PLAINTIF·F 'S THEORY OF THE CASE.
Under plaintiff's theory of the case, it was while the deceased was moving this 6 or 8 feet that the defendant's motorman should have seen the deceased leave the truck, apprehended the danger, responded by appropriate nerve and
muscular reaction, and applied the emergency brake in time
to set the brakes against the wheels and brings the 42 foot
street car, weighing a number of tons and travelling at a
speed of 15 to 30 miles an hour, to a halt in time to permit
the deceased to step unscathed across the track.
Such would truly have been a super-human accomplishment. Had the motorman responded to the danger, not with
the speed of normal human reactions, but with the speed of
electricity or of light, the street <~ar could not have been
brought to a stop within such a brief instant of time.
lJ.blFENDANT'•S THEOR.Y OF THE CASE.
/

~

There is not one whit of evidenee to prove that the motorman did not do all that could be done to avert the accident,
as quickly as possible after the deceased left the truck. It is
proven by plaintiff's evidence that he sounded his gong and
applied the emergency brake, with sand on the track. There
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was nothing rnore he could do, even. had there been time to
do ntore. The motorman not only complied in full with the
requirements of ordinary care, he did all that was humanly
possible to be done. How can it possibly be maintained th~t .
he had a clear chance to avoid the accident which he failed to
utilize?

THE AUTHORITIES.
The evidence in this case clearly proves that the motorInan had no opportunity whatever to avoid striking the deceased after the latter left the truck.
The authorities are unequivocal that the mere possibility
or even the probability of an opportunity to avoid the accident ·is not sufficient; there must be a "clear", undoubted
chance to do so. This clea1· chance must be affirmatively established by a preponderance of the evidence.
This rule has been laid down time after time in a large
number of Virginia cases, as well as in a host from other
jurisdictions. We shall therefore review only the most pertinent Virginia cases.
E·ach individual case of course presents a different combination of distances, speeds and time. However, we hOIVe
f oun.d no Vir,qinia case which permits the last clear chance
doctrine to be applied ~vhere the opport1.1nity or period of
tim.e avaua.ble in which the de/e'lulant mi,qht have taken effective action to avert the in,iu~'l·y was so briefly limited as it
'u~a.s in the l>resen.t c:ase. Hence, we shall compare only the
substanta.lly similar cases, in which this court has held that
the doctrine could not. be applied.
·
In a very recent expression of this phase of the principle
by Justice Holt, in Pa11tes vs. Davis, 156 Va. 229, 234, the
rule is stated in a manner most amply justified by numerous
recent decisions of tv is court, thus :
'' ( 3) Can the dootrine of the last clear chance be applied
to the facts in this case? One man cannot run another down
merely because he is negligent, and s·o when peril is discovered or when it should in the exercise of ordinary care have
been discovered, and when it appears that the plaintiff is unconscious of his peril or is in a situation from. which he cannot by the exercise of ordinary care extricate himself, liability follows a clear chance to avoid injury, not merely a
chance but a clear chance. All things necessa.ry to a recov-
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ery in .such circumstances the plaintiff must prove by a preponderance of evidence. ·
·" ( 4) 'It should and must be emphasized that a plaintiff
is not entitled to recover under this doctrine upon a mere
peradventure. He has no right to hold the defendant liabJt~
iperely upon showing that perhaps, if the. defe:n,dant's agentB
had responded properly, promptly, Instantaneously, be
~ght have been saved. The burden is upon him to show
.affirmatively by a preponderance of the evidence which con~inces the average mind that by the use of ordinary care,
'fter his peril was discovered, there was in fa6t a. clear chance
to save him. It is inr,ufficient to show that there was a mere
possibility of so doing.' W ashin.qton, etc., Ry. vs. Thompson, 136 V·a. 597, 118 S. E. 76, 78.
I " 'When the defendant is aware. or oug·ht to be aware ~rom
facts and circumstances brought home to his knowledge, that
fhe plaintiff is ru1conscious of his peril, or is in a situation
pf peril from which he cannot by the exercise of ordinary
~are. on his part thereafter extricate himself, or when in the
~econd class of cases such state o:f facts would have been
Jmown to him had he been perforrning the duty of lookout
jmposed u,pon him by law, then., a,nd not 'W1tlil then, does the
!rule of last clear chance become applicable, lit ~ *' •' Barne.'>
Ashworth, 154 V a. 218, 153 S. E. 711, 719.''

rs.

'. Norfolk Souther-n RailwaJJ Comp(]A~y vs. Smith, 122 Va.
302.

This case presents the closest pa:rallel . we have found with
respect to time, distance and similar factors. The facts were
these:
The plaintiff's automobile was struck by a "train" com~
posed of three electrically operated cars owned ·by the defendant, at a road crossing. A store was located about 20 feet
from the track so as to a certain extent obstruct a view· of
the· track. After passing this store and before reaching the
.track, a traveller could see along the track for at least 100
yards. The plaintiff apparently failed to look ·before driving ·on to the track.
·
· One of plaintiff's witnesses testifi-ed that when the automobile was about· three feet from the track, th~ electric cars were
about 75 feet awOI!J. Another witness for plaintiff testified
that just before the automobile got to the track the cars wer.c
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about 50 feet away. The plaintiff himself testified that he
never saw the train, and, being knocked unconscious, never
knew what struck him until the following day.
The cars wer·e stopped at a point about 50 feet beyond
the point of collisio11. One of the 1Jlaintiff's witneBses, a
former motorma1~ of the defendant, testified that the cars
could harve been stopped in 20 o'l· 30 feet.
·Other evidence indicated that the cars were travellinl! at a
moderate rate of speed prior to the accident. The exact speed
is not given.
Upon the foregoing facts, the court held tl1at the doctrine
of the last clear chance could have no application whatever,
and accordingly reversed the judgment of the trial court
which was based upon a verdict in favor of the plaintiff.
The opinion, delivered by Judge Whittle, reviews a number of Virginia cases on the "last clear chance" which are
in line with the decision rendered.
Real Estate Co. vs. GwJJn., 113 Va. 337, 344.

In this case the deceased attempted to step off of a. moveing elevator, and was caught in the door. The car then descended 5 or 6 feet before the deceased was killed. While the
statement of facts dc)es not disclose the· speed of the elevator, the fact that the accident occurred in 19~11, before the
modern high speed elevators had been developed, would indicate tha.t it travelled very slo,vly. It was said by Judge
Whittle:

" • * * The catastrophe was continuous and practically instantaneous, covering only a. few feet in point of distance
·and a few seconds in point of time. The doctrine of 'the last
clear chance' presupposes an appreciable difference in time
between the earlier negligence of the plaintiff and the later
negligence of the defendant. 1\tforeover, it must appear that,
in contemplation of the entire situation, after the danger of
the plaintiff became known to the defendant, or ought to
have been discovered by him by the exercise of ordinary
care, he negligently failed to do something whieh he had a
clear chamce to do to avoid the accident. But the doctrine
can have no application to a case where the negligence of both
plaintiff and defendant is simultaneous and concurrent. Rich·mond Traction Co. vs. Ma'l·tin, 102 Va. 209, 45 S. E. 886; Con~untefB'_ Brewin,q Co. vs. Do~Jle, 102 Va. 499, 46 S. E. 390;
Sot[fthern Railway Cu. vs. Bailey, 110 Va. 833, 67 .S. E. 365,
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27 L. R. A. (N. S.) 379; Roanoke Rarilway and Elec. Go. vs.
Ga;rroll, 112 Va~ 598,. 72 S. E. 125."
Norfolk Southern Rail·way Go. vs. White's Admx., 117 Va.
342, 343..

Here it appeared that the deceased, for whose death the
nction was broug·ht, had been walking along the path betw~n
two parallel tracks of the defendant. He suddenly left the
path and started across a track upon 'vhich an engine was. approaching, stumbled and fell, and was then run over and
killed.
A witness for the plaintiff testified that when the deceased
stepped upon the track the engine was abmtt 20 or 30 feet
OIWay, moving very slowly, and could have· been stopped
within 4 or 5 feet. Upon this evidence a verdict was returned
for the plaintiff and judgment entered thereon.
On appeal, this judgment was reversed, and in the· opinion by Judge l{eith, it was said:
. "If the minds, nerves and muscles of men were so accurately co-ordinated that there could be instantaneous action
to meet an emergency, there would perhaps be merit in this
case, but as men are actually constituted, in order that the
doctrine of the last clear chance may apply, 'it must appear
that in contemplation of the entire situation, after the danger of the plaintiff became known to the defendant, or ought
to have been discovered by him by the exercise 'Of ordinary
care, he negligently failed to do something which he had a
clear chance to do to avoid the aceident. But the doctrine
can have no application to a case where the negligence of
both plaintiff and defendant is simultaneous and concurrent'.
Real Estate, etc., Oo. vs. Gwyn, 113 Va. 337, 74 S. E. 208.
I

''White was walking in a place o:f safety. If the eng·ineer
.or fireman of the engine had actually seen him on the path,
he was not in a posiiion of peril that called for action upon
their part. He voluntarily left a position of safety and
walked upon the track, when, if he had looked as it was his
duty to do, he could plainly have seen the engine approaching within a short distance of him. It is not a case for the
application of the doctrine of the last clear chance, because
the act of negligence upon the part of White and that upon
the part of the railroad company, if negligence there were
upon its part, are so closely connected in point of time as
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not to have afforded the employees .of the railroad company
a plain opportu?J.ity to avoid inflicting the inj~ry for which
this suit is brought. The record presents, at most, a case
of concurrent negligence for which there can be no recovery.
Real Estate, etc., Co. vs. 0wy'17t, supra.; Roatnoke Ry. ~ Elec.
Co. vs. Carroll, 112 Va. 598, 72 S'. E.125."

Chesapeake Western Ry. vs. Shiflett's Admr., 118 Va. 63,
69.

The last clear ·chance doctrine was relied on in this ca.se
by the plaintiff, and a verdi-ct thereunder was returned by
the jury, and judgment entered in the trial court in favor
of the plaintiff~ Omitting numerous facts having no material ·
bearing on this particular point, it appeared that the de-ceased stepped on the railroad track slightly more than 20
feet in front of an engine approa-ching at a rate of eight or .
ten miles an hour. He could not be seen by the engineer, but
the fireman and two brakemen saw him go on the track, and
immediately cried ''Look out'', and gave the engineer the
signal for an emergency stop. The engineer applied the
·brakes. The deceased apparently became confused and walked
down the tra-cks several steps with his back to the engiile
before he was struck and killed.
Upon the foregoing· facts the court held the "last clear
-chance'' doctrine to be inapplicable, and reversed the judgment of the lower court. In the opinion by Judge Kelly, it
was said:
''His (the deceased's) chance to save himself was much
better than the chance of those in charge of the operation.
The doctrine of the last clear chance does not come into the
case at all. What happened after he changed his course,
faced about and walked down, instead of across, the track
involved the movement of the engine for a distance of less
than forty feet of track and the lapse of less than three seconds of time, allowing the shortest time and distance that
would neces·sarily have been required after his peril was,
or should have been, discovered for the signals to be given
and reach the engineer and for him to apply the brakes, it
is clear that the mental and physical faculties of the other
men would have had to act With more than human precision,
and with the quickness of electricity, to utilize the scant time
and distance thus remaining in saving this man from the
'wholly .unexpected and unlikely emergency which his inex-
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pliciable conduct had precipitated. If they had succeeded, it
would have been by the merest chance. The law does not
impose liability under such circumstances. As was suggested
by Judge J{eith in Norfolk Southern R. Co. vs. TVhite's Ad1nx.,
117 V a. 342, 84 S. E. 646, 'the minds, nerves and muscles of
men are. not so accurately co-ordinated as that there can be
instantaneous action to meet an emergency.' ''

Washington, &c., Ry. vs. Tho1npson, 136 Va. 597, 601:
This case has been cited and quoted with approval in a
number of very recent decisions. It is in most material respects similar to the case at bar.
The facts were these: The plaintiff, driving an automobile, was struck by an electric railway car owned by the defendant. The collision took placE~ on a highway crossing.
·Cars approaching this crossing could be seen f·or a distance
of 960 f·eet. Plaintiff stopped to look with the front of his
car seven feet from the track. In this position he could see
up the tracks only about 30 or 40 feet, and could see the trolley wire for only about 100 feet, due to a dirt bank. Seeing
no car from this position, he started across the tracks without looking again, and was struck by the defendant's car.
The car's speed was estimated by the witnesses at speeds
up to 36 miles an hour. The car's distance from the crossing at the time the plaintiff was seven feet away is indicated
in the opinion by Judge Prentis. lVIuch of this ·opinion is
so appropriate, in its reasoning, to .the facts in the case now
at bar, that we quote from it at what might otherwise appear undue length:

'' * • "" Upon being pressed to give an estimate of the
·.distance between the electric car and the crossing· a.t that time
the witness says that it was a.bout as far away as the door
of the courtroom in which he was at the time, .and. that this
distance was ab()U,t forty feet or forty-five feet. Ta.king his
own testimony, along with the testimony of this witness so
introduced by him, and the physical facts that in the few seconds which it took him to drive his car from a point seven
f~et from the first rail to the trae.k, and that he was struck
by the ele~tric car just before hEl had cleared the track, -it
:is · evident tha.t he was recklessly negligent in attempting
.to cross the track when the car was so near. He, himself,
locates this approaching car of the company as being about
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220 feet away when he first saw it. The collision itself which·
followed in the few seconds thereafter appears clearly to indicate that he over-estimated this distance, and convincin,qly
confirms the testimony of his own witness tha.t the approaching car was very much nearer to the crossin,q thQJn he estimated it to be.
~-..,

_I

''These being· the facts, it is clear to us tha.t the plaintiff\)'
was guilty of negligence which, if not the direct cause of his
( injury, contributed to it.

•

*

•

•

•

"The plaintiff, apparently realizing that he might himself be held negligent, relied upon the last clear chance doctrine, and the jury were instructed accordingly. If a recovery can be sustained in this case. it can only be upon the
contention tha£, after his peril was discovered, the servants
of the company, who were operating the car, had a last clear
chance to avoid the collision.
"The principles which are applicable in such cases hnvc
been recently stated in the cases of Gordon's Ad1n'r. vs. Director General, 128 Va. 426, 104 S. E. 796; Ca;n,ody vs. N. &;
W. Ry. Co., 129 Va. 56, 105 S. E. 585.

I

_,<],I

~I

I

I

''The rule has been repeated in Hendry vs. V ir,qinia .Ry. &!;
P. Co., 130· Va. 283, 107 S. E. 716, thus: 'In -order to apply
that doctrine, the burden is upon the plaintiff; who is confessedly negligent, to prove by a preponderance of the testimony that after his peril became imminent there was a clear
opportunity afforded the defendant to save him from the
consequences of his own negligence, and this fact mu~t be
proved like any ·other fact upon which the plaintiff relies.'
Real Estate, etc., Co. vs. G~t'f'J,Jn's Adm'x., 113 Va. 337, ·t4 S.
E. 208; Norfolk Southern R. Co. vs. Srnith, 122 V.a. 302, 94
S. E. 789; Gttnter vs. Southern Ry. Co., 126 Va. 565, 101 S. E.
885; Virginia Ry. db P. Co. vs. Boltz, 122 Va. 649, 95 S'. E.
467; Virginia. Ry. & P. Co. vs. Har·ris, 122 Va. 657, 95 S. E.

403.
,

..

.

. :. ,,, 'It should and must he, emphasized that a. plaintiff is not
entitled to recover under this doctrine upon a mere peradv~ture. :He has no right to hold the defendant liab,le merely'
upon showing tllat perhaps, if the defendant's agents had
r~sponded properly, promptly, instantaneously, he might ha.ve
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fbeen saved. The burden is upon him to show affirmatively
, by a preponderance of the evidenee which convinces the
average mind th~t by the use of ordinary care, after his peril
was discovered, there was in fact a clear chance to save him.
It is insufficient to show that there wa.s a mere possibility of
so doing·. Discarding all of the evidence of the company
l1ere, and considering- only the evidence introduced by the
· plaintiff himself, it appears that the available time for
s·topping the approaching car was so short that possibly a
second more would have enabled the plaintiff to clear the
track. The fact that before he could drive his au.tomobile the
tlist011we of seven .feet from the nea.rest rail across the sin,qle
track for a sufficim~t distance to ~reach a place of safetu, his
machine was struck, and that he was unable to accontpli.t~h it
rin this short distwnce, shows that the approachin,q car,. even
if trOJVel!in,q at the ;qreatest rate· of speed estimated by any
witness, thirty-six miles a;n hou,r, tnnst have ~een very close
to the crossin,q before he reached- ·it.'' (Italics ours.)

I

;<]Green vs. Ruffin, 141 Va. 628.

/
·

/

In this case decided by the Speeial ·Court of Appeals in
1924, it was held that the situation was not one where the
last clear chance doctrine could. bH applied. The evidence
sho,ved that the plaintiff had g·ott en part way across the
street, to the farthest rail of double tracks, at which point
she looked and saw the defendant's: automobile approaching
. from her right at a distance of 125 feet. She did not thereafter wait for it to pass or look at it again, but continued on
across the street and was struck just before she reached the
curbing-. From the .rail where shH stopped to look, to the
point where she was struck, was a distance of 15 feet. The
court considered the case one of concurring neg·ligence.
·
Barne'S vs. A.9hworth, 154 'r a. 218, 249, 250.

. The opinion in this case contains a most clear and helpful
analysis of the principles upon which the doctrine of the
last clear chance is based. Here the evidence indicated that
the automobile operator (a. j·oint ·defendant) was driving between 18 atnd 25 miles am, hour at tht~ time he first had reason
to apprehend the peril of the d~eased, and that, although he
could have stopped in 12 feet under ideal conditions, tlte time
available in which to act amounted to only one atJJ,d one-half
secon.ds, at the most. It was very properly held that the case
was not one in which the "last clear chance'' doctrine could·
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be applied. In the course of the opinion by J ustiee Epes,
it was said:
·
"(20) In a case such as this, if the preponderance of the
evidence, viewed as upon a demurrer to the evidence, fails to
show affirmatively that there was (not might have been) the
lapse of sufficient time after the rule of the last clear chance
became applicable to afford an opportunity for the defendant, in the exercise of ordinary care under all the circumstances of the case, to have a voided the injury, the evidence
fails to show a clear chance to avoid the injury, and is in" · ·' '· sufficient to support a recovery~
'' (21) Or if the pn:ponderance of the evidence, so viewed, ·
/
fails to show affirmatively, with su,fficient definiteness to en- ·
able one to· put his fin.qer on or to pick out and specify reasonably defi1~itely, some act, which, after the doctrine of the
last clear chance became app-licable, the defend{)Mt did or did
not do, which, in exercise of reasonable care viewed from the
standpoin.t of one standin_q in the then shoes of the defendant, he could and m~t,qht to have done or omitted to do, which
if done or otnitted would havB avoided the injury, it is insufficient to sustllli;n. a. verdict predicated upon the doctrine of 1
. the last clear chance.''
/
After quoting the oft-approved rule statement of Chief
Justice Prentis in Washington, etc., RJJ. vs. Thompson, supra,
it was also said:
"(23-26) In applying the rule of the last clear chance it
must always be borne in mind that the rule calls for the
exercise of ordinary care under all the facts ana circumstances of the case
they appeared to person standing at
the time in the shoeH of the defendant, and not for extra- r
ordinary care and the use of all possible precautions.''
Viewing the entire record in the present case in the light
of the foregoing quotation, it is apparent that the Plalintitf's
case catn meet neithtw test mentioned. First, the period of
time available to the motorman for effective action was no
more than a second,-possiply two,-it being the · time required by the deceased to step 6 or 8 feet, which would be
covered easjly by three steps, or four, at the most. This
brief opportunity was unquestionably too short a period to
include the mental comprehension and the physical response
of the motorman, the mechanical operation involved in setting the brakes, and the deceleration of the street car, all of
which 'vere necessary.

as

a
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Sooond, there is .n·o evidence whatever that the motorman
failed to do everything possible to avert the accident. The
street car was confined to the rails, and could not be turned
from its path, as an automobile may. The only thin,q to be
ilone was to brin.Q it to a stop as quicklu as possible, and to
sound the gong tneanwhile, and the motorrna;n, did both ..

Paytes vs. Davis, 156 Va. 229.
/

This case, decided in March, 1931, likewise presents a situation substantially similar to the case at bar. Likewise, the
pla.intitf testified to two different ve·rsions of the accident, and
the court refusecl to accept either.
Here a pedestrian was struck on a public highway by an
automobile. The evidence showed that when the autmnobile
was abou~ twenty or thirty yards--60 o.r 8~ feet-a~_ay and
approaching at a speed of abo~tt fifteen mdes a.tn hour, the
·plaintiff started down the road ahead of''the· automobile and
·with his back to it. Plaintiff never saw the automob1ie until
after he was struck some few seconds later. The automobile
:apparently traveling some distancH after striking tlie plaintiff. It was apparently moving about 15 miles an ~.our prior
to the accident.
Upon these facts, on appeal, a verdict and judgment_ in
the lower eourt for th~ plaintiff, were set aside and reversed
and final judgment entered for the defendant, it being~ held
that the case was not one in which the last clear chance doctrine had any application.
·
' We_ have already quoted above a part of the opinion delivered by Justice Holt. This is closely in line with the deCisions in numerous earlier Virginia cases, some of which
are cited above; it is undoubtedly sound and is controlling in
the instant case.

·

~f. See also PentltSylvanila R:lJ. Co. vs. •Jenkins, 123 Va. 211;
( ~Cashell vs. Southern Ry. Co., 152 Va. 335, 342; Dick vs. VirQgin·ia E. & P'r. Co., (Va., 1932), 163 S. E. 75; Southern Ry.
/\J_Co. vs. .Verelle (4th C. C. A., April, 1932), 57 F. (2d) 1008.
SU~!NIARY.

I1:1 the light of the foregoing cases, all of which are based
upon a most rational line of reasoning, and are controllino·
in the present case, we submit the following conclusions:' b
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First, Le·roy .Shan<!r 's second version of the occurrence
is utterly incredible, for if the deceased had reached the
middle of the track when the street car was 50 feet away,
and the deceased was thereafter struck before he hail time to
cont11lete one additional step_, the street car must have travelled 50 feet in less than the time required by an active per-·
son to take a single step. There is not a scintilla of eviden..ce
to be found anywhere in the record to corroborate thi.~ fan~iful theory of Leroy Sha1~er' s.
Second, accepting·, for the sa.ke of argument, the other
version of Leroy Shaner, that at the :first instant at which
he saw the street car it was 8 or 10 feet from the Deceased,
who was then in the middle of the track. This leaves in doubt
the street car's exact position at the time the deceased left
the truck. As the deceased would have· moved about 6 feet
to get from the truck to the middle of the track, it may fairly
be assumed that the street car travelled twice, or possibly
three times, this distance in the same time ; in other words,
it was ·only twenty or twenty-five feet away when the deceased stepped or jumped off the truck. As the street car
was travelin,q abo11.t this distafflce each second, even at 15 miles
per hour, there cou,ld have been, no last clear chance.
All the surrounding circumstances shown by Plaintiff's
evidence prove that the rapidly approaching street car must
have been somewhere between 8 to 20 feet away when the deceased placed himself on the tracks and it was then impossible
for the motorman to save him. 1\f.ost certainly no "last clear
chance" to do so was established by plaintiff's evidence.
Therefore, the motion to strike out the Plaintiff's evidence
should have been sustained when first made.
SECOND ASSIGNl\IENT OF ER.ROR.
The trial co·urt erred in refu.sin_q to strike out the Plaintiff's evidence m~ Defendamt 's 1notion after conclusion of all
evidence. ,

This motion was again based on the grounds that no pri-\
mary negligence on the part of the Defendant's motorman \
was shown by the evidence, and the Plaintiff's ~vidence)
showed that the Deceased was himself guilty of negligence
which at least contributed to his death.

/
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The court had already ruled that the deceased was guilty
of contributory negligence, but considered that there was
sufficient evidence of the last clear chance to let the case go
to the jury on that question.
As indicated under our discussion of the First Assignment of Error, it is maintained on behalf of the Defendant
that there was neither any time for the operation of a last
clear chance, nor was there any act which the motorman
could have done beyond what he did, which co:uld have saved
the Deceased even had there been tilne to perform it.
This seems clear from Plaintiff's evidence alone. It is
believed unquestionable when the testimony of the remaining
witnesses, all of whom were introduced by Defendant, is! taken
into consideration.
Early English, a passenger on the street car, was looking
ahead and down the track at the time and saw all that occurred. His testimony was to this effect (R., 132, 133):
'' Q. You say you looked out in front of you and saw the
boy on the running board reaching for a bottle?
A. Yes, sir.
Q. Was there anything in the movement of the boy or anything about him at ~11 to indicate that he was going to jump
off on the track Y
A. No, sir, I didn't think so, he was standing· there reaching over on the truck.
Q. As the ear went on further, what did the boy doY
A. When he g·ot on down there he just turned around and
m~de a dive right off, but he was still reaching over tintil
he got in about 8 or 10 feet of him ·and he turned around and
· made this jump.
Q. You say when the ·}?oy turned your impression was he
made a jumpY
A. Yes, sir.
Q.. You mean over on the street car track Y
A. Yes, sir, over on the street oar track.
Q. When he made his turn from reaching for a bottle was
there any hesitancy or stopping on the part of the boy on
the truck, or did he just step right on off?
A. He just stepped right on off.
Q. From the time he did turn did you see anything about
the boy to indicate that he was going to jump off the truck7
A. No, sir, not a thing.
Q. When the boy did turn and jmnp how far was the street
car from him, the best you can judge?

.,

Lynchburg T. & L. Co. v. H. F. Wright, Adm'r.

27

A. About 8 or 10 feet.
Q. About how fast was the street car running?

A. I would say about 15 or 20 miles an hour, the best I
could tell.
·
Q. Was it running, or not, at the usual rate of speed as
it came along there Y
A. About a moderate rate of speed, I think.
Q. Was it ab~ut the usual rate as it came by there?
A. Yes, sir.
Q. When you saw the boy, as you say, jump out on the
track, what did the operator of the car do, if anything?
A. He throwed his brakes on and stopped it as quick as
he could.
Q. Could you feel the brakes being applied Y
A. Yes, sir, I could feel the jar from the street car.
Q. Was that immediately after you saw the boy jumpY
A. Yes, sir.''
The motorman's account was this (R., 171-173):
'' Q. VVhen you were at Grand Av·enue, somewhere above
the Munford Williams house, as shown on this map, you saw
the boy on the truck?
A. Yes, sir.
Q. What was the boy doing?
A. He seemed to be standing on the truck, just on the
running board of the truck.
Q. What did you do when you saw him?
A. I rang the gong.
Q. Was there anything about him to make you think he
was going to discontinue doing what he was then doing, standing on the truck Y
A. No, sir.
Q. When did he leave the truck?
A. When I got somewhere around 6 or 7 feet of him, or
something like that.
Q. You mean when the street car was that close to him Y
A. Yes, sir.
·
Q. How did· he come off the truck?
A. He kind of stepped off in the car track. ·
Q. How much time was it between the time that he indi:cated that he was going into the car track and the time
was hit by the street carY
A. I hardly know.
Q. Was it just momentarily or was there an interval of
time in there Y

he

~8
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A. Yes, sir, there was some time in there.
Q. The time it took him to make about two stepsf
A. ·Something like that, two or three steps.
Q.. Was there anything to indicate to you that he was going to get off the truck before he actually stepped off of

itY
A. Not a thing in this world.
·Q. So between the time that you hit him he had time to go
from this truck to the middle of the tra.ck Y
A. Yes, sir.
Q. And you saw him when he first stepped off4J
A. Yes, sir.
Q. What did you do then?
A. I threw my car in emergency.
Q. Was there time to save the situation thenf
A. No, sir, I was too close on him..''. ·
The foregoin.q two wit1~esses s01w all that occurred, while
Leroy ShfJ/ner dill 'n.ot, by his oun11 ad·mission.
Robertson testified thus (R., 152, 153):

"A. I hollered a.t him when I looked up and seen him on
the track. I said 'look out there, boy', and before you could
snap. your :finger hardly, the car knocked him down.
Q. Where was the boy 'vhen you first saw him, when lie
was coming across the track?
A. When I first saw him, after he got off the truck, he
was just about the middle of the {~ar track.
Q. And that is the time you spoke to him?
A. That is the time I hollered at him. When I seen him
before that, he was on the running board of the truck with
a bottle of pop in his hand, and then I looked around at
Mr. 8haner and then looked back at the boy right in the
.middle of the track.
CROSS EXA1IINATION.
By Mr. Coleman:
Q. You saw this young man on the running board of the
truck with a bottle of pop in his hand?
A. Yes, sir, I seen him when he ran over to the truck and
picked up a bottle.
Q. And he had it in his hand!
· .A. Yes, sir.
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Q. Was he facing your store then~
A. No, sir, when he picked up the bottle of pop he had
his back to us, he was facing the truck.
Q. After he go.t the bottle of pop then you turned and
talked to 1\tir. <Shaner?
A. Yes, sir.
Q. Ho'v long were you talking to Mr. Shaner before yqu
looked back again~
A. Just abottt as q~11ick as I could turn 1ny head, because
I hadn't more than turned and talked to Mr. Shaner before
this man rang his bell.' '
Even Leroy S'ha.ner testified that ,both he and Robertson
"hollered" at the deceased as soon as they saw his danger,
and that before he ha,d time to tu,rn his head he was struck
(R.; 62, 76).
Furthermore, the surrounding circumstances admit of only
one. conclusion: That the Decea.sed faced about on the truck,
.stepped on the tracks into the dan.qer zone, (J!Jul was struck,
all in a secm~d or instant of ti1ne-the time required to step
6 or 8 fee.t, which could easily be covered by three steps.
The Virginia cases cited under cur First A~signment of
Error· are conclusive that a Plaintiff cannot invoke the "last
clear chance'' doctrine under such circumstances. As it is
undeniable that the Deceased was g-uilty of negligence which
was concurrent, if not the sole negligence in the case, Defendant's motion to strike Plaintiff's evidence should assuredly have be~n sustained after all evidence was in, if not
when first made.
The authorities cited under the First Assignment of Error
are also reJied on, and are conclusive, here.

THIRD ASSIGNl\tiENT OF ERROR.
The trial CO'lt·rt erred i1~ overntUn,q Defendant's ob,jection
to the giving of a;ny instructions for the Plaintiff. (R., 184.)
. · T·his · assignment presents the same questions raised by
the First and Second Assig-nments of Error, and the authorities and reasoning .there are here also relied on.
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FOURTH ASSIGNMENT OF ERROR.
The trial court e·rrcd in givin.q I n.struction 0-1 on the
clear cha;nce" (R., 184).

11

last

This assignment raises practically the same questions presented by the First and Second Assignments of Error, and
tlie authorities and reasoning presented there are relied on
here.

FIFTH ASSIGNMENT OF ERROR.
The trial court en·ed in ref1.esin.q to .Qive Instnwtion
requested by the Del endant. (R., 182.)

11

A"

This assig-nment also raises practically the same questions
presented by the First and Second Assignments of Error,
and the authorities and reasoning there presented are relied
on here.

SIXTH ASSIGNMENT OF ERROR.
The trial court err~d ·in refusin_q to set aside the verdict anuJ,
enter judgment for the Defendant (R., 9).

This assignment raises practically the same questions presented by the. First and Second Assignments of Error, and
the authorities and .reasoning there presented a.re relied on
here.

SEVENTH .ASSIGNMENT OF .ERROR.
The trial court erred in refusin.Q t·o set aside t·heJ 11ert1Jict
OJnd gra;nt Defendant a new trial. (R., 9.)

This assignment presents the questions raised by the foregoing assignments, and is governed by the authorities above
cited.

CONCLUSION.
It is submitted that the deceased in this case was guilty
of negligence as a matter of law which was the sole proximate cause of his death, and that there was no primary neg.:
ligence on the part of the Defendant, nor any evidence whatever sufficient to justify a recovery under the last clear
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ehance doctrine, and therefore the trial court should have
struck out the plaintiff's evidence, and failing that, should
have properly instructed the jury or set aside the verdict,
as set forth under our various assignments of error.
Hence, it is prayed that, in view of the undisputed facts
evidenced in the Record, a writ of error and su;persedeas b,e
awarded to said judgment against the Defendant, your petitioner, and that it be set aside and. reversed, and that final
judgment be entered for the Defendant, or a new trial b&
awarded.
A copy of this petition was delivered to Paul H. Coleman,
Esq., of counsel in the trial court for H. F. Wright, Admin-:
lstrator of Fred Allen Wright, on the 30th day of July, 1932.
Counsel for J_,ynchburg Traction & Light Company desire
·to state orally the reasons for reviewing the decision com-·
plained of, and pray that an opportunity therefor may be
allowed.
Respectfully submitted,
A. D. BARKSDALE,
.J.OHN L. ABBOT,
J. WALL.ACE OULD.
· For Petitioner.

BARK-SDALE & ABBOT,
Lynchburg, Va.,
Attorneys for Lynchburg Traction & Light Co.
I, A. D. Barksdale, an attorney practicing in the Supreme
Court of Appeals of Virginia, do hereby certify that in my
opinion it is·proper that the decision hereinabove complained
of should be reviewed by the Supreme Court of Appeals of
Virginia.
Given under my hand this 30th day of July, 1932.
A. D. BARKSDALE.
Received August 2, 1932.

H. S..T.
Writ of error and supersedeas granted. Bond $3,000.00.
H. B. GREGORY.
Received August 24, 1932.

H. S. J:
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VIRGINIA:
Pleas before the Honorable Don P. Halsey, Judge of the
court of the city of Lynchburg at the courthouse
the·reof on the 3rd day of June, 1H32, and in the 156th year
of the Commonwealth.

cir~¢t

Be it remembered that heretofore, to-wit, on the 26th day
·of April, 1932, H. E. Wright, administrator of Fred Allen
iWright, deceased, by Paul H. ColE!man, Esquire, his attorney, caused to be served and returned to the clerk's office
.or the circuit court of the city of Lynchburg his notice of
motion for judgment against the Lynchburg Traction &
·Light Company, a corporation.
At another day, to-wit, at Lynchburg dircuit court, May
16, 1932.
On motion of the plaintiff by his attorneys, it is ordered
that this motion be docketed; and on the further motion of
said plaintiff, it is ordered that tht:! defendant do file within
ten da.ys a statement of the g-rounds of its defense.
The Notice of motion referred to in the foregoing order is
in the words and figures following, to-wit:
To Lynchburg Traction and Light Company, a corporation organized and existing under and by virtue of the laws
.of the State of Virginia:
page 2 ~ Take Notice:
That on the 1st day of the May, 1932, Term of the Circuit
Court for the City of Lynchburg, ·virginia, (that being May
16, 1932), or as soon thereafter as the matter can be heard,
the undersigned, H. F. V\Trig·ht, Administrator of the estate
of Fred Allen '¥'right, dece·ased, who died intestate (a certificate of whose qualification is hereto attached as a. part
of this motion), will move the said Court, at the courthouse
thereof, for a judgment against you in the sum of Ten Thousand Dollars ($10,000.00) dan1ages, by reason of the following facts, to-wit:
That heretofore, to-wit, on June 8, 1931, and for a long
time prior thereto, you owned, maintained and operated a

.

"
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street railway in the City of I.Jynchburg, Virg·inia, and ran
and caused to be run in said City, over tracks owned, constructed and maintained by you, passenger cars, commonly
called "Street cars", propelled by electricity, for the purpose of conveying persons from one point within said City
to certain other points therein, for a certain hire and reward.
And as a part of your aforesaid street railway system you
operate a certain line along and over a certain street in said
City, known as Fort Avenue, and particularly where the same
passes along said Fort A venue in front of what is known as
''The Fair Grounds'' within said City, and a certain store operated by one Robinson.
And the undersig'lled avers and charges that on, to-wit,
June 8, 1931, and for a long time prior thereto, the
page 3 ~ said street car line ran along the far western portion of the said Fort Avenue and along· and over
open cross ties; ·that the eastern side of said Fort Avenue
was paved, hard surface, of to-wit, a width of 18 feet, and
then constituted the traveled portion of said street or highway apart fron1 said tracks.
And the undersigrwd avers and charges that on, to-wit,
June 8, 1931, his said intestate, Fred Allen Wrig·ht, an infant of tenders years of, to-wit, 12 years, was lawfully standing on, or near the right hand running board of a certain
truck which was then and there parked on the far western
side of said travelled paved portion of said Fort Avenue and
near the western curb of said Fort Avenue as it then existed, headed in a general southerly direction, the rear end
of which said truck was approximately opposite the store
of the said Robinson ;
That at the same time a certain street car owned. maintained and operated by you through your servant or agent,
was approaching the aforesaid point proceeding in a general northernly direC'tion and into the City of Lynchburg
along and over your aforesaid tracks.
It then and there became and was the duty of your aforesaid servant or agent to operate, manage and control your
said street car in a careful and prudent manner along and
over the street aforesaid; to operate the same at a careful
and lawful rate of speed and in accordance with the ordinances of the City of Lynchburg in such cases made and
provided; to keep tht) said car under such control and management as to be able to promptly check or stop the same

~~~~--~-
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whenever danger of injury to the intestate of the
undersigned became or s·hould ha:ve become evident
or probable, to keep a constant and care·ful lookout, for any pedestrians lawfully on or near the said street
car tracks and particularly to keep such a lookout for the
intestate of the undersigned, who as aforesaid, was an infant
of tender years of, to-wit, 12 years, and whose conduct therefore could not be measured by the same standard as the conduct of an adult similarly situated; to seasonably warn said
intestate of the undersigned of the approach of said street
car; to keep your said street car in such a state of repair,
and in such condition that the safety. devices and equipment
provided by you for the protection of pedestrians would operate and act in the way and manner designated.
But notwithstanding each and every one of your duties
aforesaid, your said servant or agent, in utter disregard of
his said duty and of the safety of others and particularly of
the intestate of the undersigned, and in violation of the laws
of the State of Virginia and the Ordinances of the City of
Lynchburg·, so negligently, carelessly and recklessly operated· your said street car as to run the same against, upon
and over the intestate of the undersigned, who had, ~while
your said car was approaching said point, lawfully started
to walk from the truck aforesaid across your said tracks to
the said store of said Robinson, so as to cause grave and
painful injuries to the intestate of the undersigned from
which said injuries he instantly died in Lynchburg, Virginia,
on, to-wit, June 8, 1931.
And the undersigned further avers and charges
page 5 ~ that a short time before the approach of your said
street car, along and over your said tracks, the intestate of the undersigned an infant of tender years of, towit, 12 years, had lawfully gone to the truck aforesaid for
the purpose of obtaining a bottle. of a soft drink which was
on said truck, that on obtaining said bottle the said intestate
of the undersigned lawfully started walking back across your
said tracks to the said store of the said Robinson, with his
attention directed to the bottle which he carried in his hand,
totally oblivious to any impending dang·er; that at the same
time your said street car, then and there being operated by
your said servant or agent was approaching the said point
in question along a straight, downgrade track, which extend~d for a considerable distance, to-wit, 600 feet; that on
approaching the said point in question it then and there became and was the duty of your said servant or agent to operate your said street car in a careful and prudent manner
page 4
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with due regard for the rights of the intestate of the undersigned and the laws of the State of Virginia and the ordinances of the City of Lynchburg; to so operate, manage and
control your said street car as to be able to promptly check
or stop the same whenever danger of injury to the undersigned became or should ha~e become evident or probable,
to keep a -constant and careful lookout for pedestrians law- ·
fully on said street car tracks and particularly to keep such ·.
a lookout for the intestate of the undersigned who as aforesaid was an infant of tender years of, to-wit, 12 years; to
operate your said street ear at a careful and prudent rate of
speed and in accordance with the ordinance in such ease made
and provided.
pag·e 6 } But notwithstanding your said duties, but in utter disrega1d of each a.nd every one of them, your
.said servant or agent ran your said street car at ·a careless
and reckless rate of speed along said track, when the intestate of the undersig·ned was, or should in the exercise of
reasonable -care have been in plain and obvious view, lawfully
'valking as he was across said tracks, utterly oblivious to any
in1pending danger, intent on the said bottle in his said hand;
and after the peril of the intestate of the undersigned was,
or should in the exercise of reasonable care have been perceived by your said servant or agent, and after an appreciable time had intervened within which the said street car
could in the exercisf: of reasonable care and of the duties
owed by your said servant or agent, have been stopped, yet
your said servant or agent did so carelessly, negligently and
recklessly operate your said street car as to run the same
against, upon and over the intestate of the undersigned so as
to cause grave and painful injuries, and from which said
injuries the intestate of the undersigned did instantly die in
Lynchburg, Virginia, on June 8, 1931.
And the undersigned avers and c.harges that in consequence
of the aforesaid neg·ligent, careless and reckless acts and
conduct of your said servant or agent and as a proximBte
cause thereof, he has been damaged to the amount of $10,000.00, and that by virtue of the statute in such cases made
and provided he hath the right to recover said amount.

H. F. WRIGHT,
Admnistrator of the Estate of Fred .Allen
Wright, Deceased.
By Counsel.
PAUL H. ·COLE·MAN, p. q.

.36
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The grounds of defense referred to in the foregoing order are in words and figures following, to-

wit:

Comes the defendant, and as and for grounds of defense
t.o the notice of motion exhibited against it by H. F. Wright,
Administrator of the estate or' ]"'r{~d Allen Wrightt deceased,
states the following:
(1) That the plaintiff has no legal title to the cause of action here asserted, because the deeede11t, Fred Allen Wright,
had no mansion hous(l or known place of residence in Nelson
County, Virginia, nor did he have any real estate thereint
nor did he die therein, nor did he have a.ny estate therein;
(2) That the plaintiff is unablt:! to establish the material
allegations of his notiee of motion as the same are alleged;
(3) That the defendant was not guilty of any act of neg·
ligence;
( 4) That no damage resulted to the plaintiff or to those
·for whose benefit the recovery will be for; and
·
'\

( 5) That the act of Fred Allen Wright in stepping immediately in front of the oncoming street car, which he saw, or
should have seen, constituted neg·ligence on his part, which
:was either solely respons~ble for the injury or contributed
thereto.
BARKSDALE. & ABBOT, p. d. ·

page 8 ~

At another day, to-wit:
Court, June 2nd, 1932.

At Lynchburg Circuit

This day came the parties by their attorneys, and the de..
fendant for plea says that it is not guilty in manner and
form as the plaintiff in his notiee of motion for judgment
.against it has complained, and of this it puts itself upon tbe
country, and the plaintiff likewise. And said defendant filed
by leave of court a statement in writing of the grounds of
its defense, to which tJ:te plaintiff replies generally, and prays
that the same be inquired of by the country, and the said defendant like·wise. And said parties demanding a jury, there
came a jury, to-wit, C. E. Butterworth, E. W. ].!fayhew, B. ,J.
Mitchell, W. F. Murphy, H. P. Taylor, B. E. Williams and
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L. C. Wood, who were sworn to try the issue joined, and
having heard the plaintiff's evidence, the defendant by its
attorneys moved the court to strike out all of the plaintiff's
evidence, on the gTound that no primary negligence has beer1
shown on the part of the defendant, and on the further
ground that the plaintiff's intestate was guilty of contribu;
tory negligence which proximately· caused the accident, and
said motion being argued, the court doth overrule the· same,
and the said defendant by its attorneys excepted. Thereupon the defendant's evidence being heard, and the jury
having heard all of the evidence, the said defendant by its
attorneys renewed its motion to strike out all of the plaintiff's evidence on the grounds above stated, which motion
the court doth overrule, and the said defendant by its attorneys excepted, and the jury aforesaid were adjourned until
tomorrow morning· at ten o'clock.
page 9
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And now at this day, to-wit, a.t Lynchburg Circuit Court, June 3rd, 1932, the date first hereinbefore mentioned.

This day came again the parties by their attorneys, and
the jury s·w·orn on yeBterday for the trial of this controversy,
appearing according to their adjournment, and having fully
heard the evidence and argument of counsel, returned the
following verdict, to-wit: ''We the jury find for the Plaintiff and fix the damnge at $2,500.00 to be divided equally
among the ~brothers and sisters of Fred Allen Wright the deeeased. H. P. Taylor, Foreman."
Thereupon the defendant by its attorneys moved the court
to set aside said verdict and grant it a new trial, on the ground
that said verdict is contrary to the law and the evidence and
without evidence to support the same, and on the further
ground of misdirection of the jury by the court, and to set
aside said verdict and enter up judgment for the defendant,
on the ground that said verdict is contrary to the law and
the evidence, whieh motions the court doth overrule, and the
said defendant by its attorneys excepted.
It is, therefore, considered by the court that the plaintiff
recover against the said defendant, Lynchburg Traction &
Light Company, the sum of $2,500.00, the damages by the
jurors in their verdict aforesaid ascertained a:p.d assessed,
with legal interest thereon from this day until paid, and his
costs by him a bout his aetion in this behalf expended, the said
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sum when realized, to be distributed as in the verdict aforesaid directed.
At the instance of the defendant, which by its
attorneys, intimated its desire to present a. petition for a writ of error and supersedeas, it is ordered that the execution of the foregoing judgment be suspended for a period of 60 days, provided that the said defendant or some one for it shall execute before the clerk of
this court a proper suspending bond in the penalty of $200.00
conditioned according- to law.
page 10
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Stenographic report of all the testimony and
other incidents, including all the instructions,
given, amended or refused, all the exhibits or other writings
introduced in evidence or presented to the trial Court and
all questions raised and all rulings thereon of the tr.ail of
the action at law of H. IP. Wright, Admr. of Fred Allen
Wrig·ht, Deceased, vs. !Jynchburg Traction & Light Company,
which 'vas tried in the Circuit Court of the City of Lynchburg, Virg·inia, on June· 2nd and 3rd. 19·32, before- the Honorable Don P. Halsey, Judge of said Court.
page 12 ~ EVIDENCE INTRODUCE-D ON BEHALF O·F
PLAINTIFF.
C. L. DEMOTT,
Sworn for Plaintiff.
DIRECT EXAl\fiNATION.
~Y

Mr. Paul Coleman:

Q.. Your name is C. L. DeMott f

A. Yes, sir.
Q. What is your occupation Y
A. Civil Engineer.
Q. How long have you practiced your profession 7
A. Forty years or more.
Q. At the request of counsel for the plaintiff here, did
you make a plat of Fort Avenue as it existed prior to the
time of the widening· of the street Y
A. Yes, sir.
Q. And certain other markers which had been pointed out
there¥
A. Yes, sir,. I made that plat. The measurements as to
the width and location of the street car track had been made
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prior to the. time of this accident. Of course, we had a note
of this in the office.
.
Q. Had you made those measurements yourself Y

!~

A.
Yes, sir.
Q. Now,
Mr. DeMott, at the time, that is to say, on June "··
8th, 1931, please state to the jury where the car track was
with reference to the center of Fort Avenue?
A. The car track was. to the west of the center line, the
driveway was a little bit east of the center line of
page 13 ~ Fort Avenue and the driveway was 25 feet wide,
with a curb on .either side and the ear track was
immediately inside of that curb on the right hand side going
out. All members of the jury know that perfectly well.
Q. Please -state the width of Fort Avenue as it existed at
that timet
A. About 60 feet, or a little bit less.
Q. Now, Mr. DeMott, referring to your map, please state
how far the left band rail, that is, the lefthand rail as you face
out Fort Avenue, was from the curb -as it existed?
A. I don't know tha.t exactly,· but it was two or three feet, )
it was so close you could not stand on the curb and let a street
car come by you.
.
By Mr. Abbot: We object to the latter part of the answer
of the witness, he said he didn't know what the distance was.
A. I said two ·or three feet.

By Mr. Coleman:
Q. Is the map drawn to a scale'

A. Yes, but that is an approximate distance.
By Mr. Coleman: He can unquestionably estimate the distance, if Your Honor please.
By the Court: vVhat was your answerY
A. Within two or three feet.
page 14 ~

By Mr . .Abbot : But he said it was so close a man
could not stand on the curb.
By the Oourt : He -said definitely now two or three feet.
By Mr. .Abbot : Well, we except to the answer of the witness, where he stated it was so close that a man could not
stand on the curb.
By ··the Court: That part will be stricke:p. out, whether it
was too close, or not, the jury will judge. of that.
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By. Mr. Coleman:
Q. You said it was t'vo or three feet T
A. Yes, sir.
Q. Refe-rring ag·ain to yonr plat you have a place indi.cated on here as Robertson's store, No. 3175 Fort Avenue!
· A. Yes, sir.
·
Q. \Vill you please state to the jury how far it is from
.the lower corner of that store porG}l to the place which you
haveindicated on your map as a "maple"~ ·
.A. 110 feet.
.
Qi. You have got the wrong maple-I am speaking of this
·one (indicating) to the place indicated "maple", that is, I

mA~ {fisfif~~m;:reie~eyond

plus~l

the .drive, it. is 20 p.lus 30;
25, or 55 feet beyond the corner of the porch.
·
Q. \Vnich corner are you referring to~
page 15 ~ A. 'T·he nearest corner.
Q. What is the width of the street car track,
approximately!
A. 5 feet--oh, you meanQ. One minute, I made a mistake, I said the width of the
street car track but I mean the width of the store porch?
A. Across the front you mean, fr.om one corner to the

II

·other~

To get it clear .in the record, what distance would that ~~~·~·'
1\, .."·e~:Q.fromr;·~eet.
the lower corner of the store porch to the place which

I

•

•

i you have indicated as the first maple on there, that is, from
here (indicating) to the first mapleY
,\
A. 63 feet. ·· ·
Q. Now YJOU have an indication on there of a private drive.way, is that· drive still there¥
·
A. Yes, sir.
Q. Was it the·re at he time of this accident, that is to say,
on June 8, 1931'
A. Yes, sir, there has been a drive there for years.
Q. Is that also true of the private drive that you have on
the. upper side o-f Robertson's store!
A. Yes.
page 16 } Q. ·You have indicated the new location of the
. ·
curb which I suppose is the curb as it ~xists up
th.ere at the present time'· · ·
.
·
A. Yes, after the paving of the ·street and the street car
tracks were removed and the· curb was set over to the· west,
and the- present d~iveway ..is 98 feet wide a:nd the original

i

I
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one was 25 and it has all been widened on the west side, this
.side (indicating on map).
Q. Please state what the width of the street car track is Y
A.. Practically 5 feet, or 4 feet 8¥2 inches, from rail to
rail, that is, inside the rails, about 5 feet, one or two inches
·on the outside.
~ Q. Is there, or not, a grade coming· down Fort Avenue coming towards the City1
A.. Yes, a 3% grade.
Q. Was the track out there, that is, at the time this accident occurred, straight 1
A. Yes, sir.
Q. For what distance is it straight 1
A. From the· end of the line on Fort A venue to a point
opposite Miller Park, about a mile I should say.
Q. Is there anything that was near the track to obstruct
the vision of an operator of a street car operating a car down
that track there?
page 17 ~ A .. No, nothing at all.
Q. In connection with the location of the street
car track at the time of this accident, as you have stated, it
was located ·On the far right hand side as you face out Fort
Avenue, and being in that position was it necessary for
people who lived on the right hand side of Fort Avenue to
pass across the track?
A. If they wanted to get to the drive,vay they had to cross
the track.
· Q.. And they had to cross the track to get to their homes
on the righthand side?
A. Yes, they would have to cross the track iu order to get
to their homes or place of business.
, Q. What was the condition of the car track, was it ung·uarded rails 1
A. It was unpaved, open track.
Q. Will you please state the distance between this 1\·[a.ple
which is at the point of the arrow to the other point which
you have indicated on there "maple"?
A. 48 feet between the two rnaples.
By l\1r. Coleman: Now, if Your Honor please, I desire to
introduce that plat with the testimony of l\{r. De~Iott.
By the Court : Very well.
(Said plat is here introduced in evidence, and is marked
Exhibit De~Iott A.)
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page 18

~

CROSS EXAMINATION.

By Mr. Abbot:
Q. Mr. DeMott, you were not definite a·bout how far the
eastern car rail was from the western curb Y
A. I am perfectly certain it was not more than three feet.
Q. You do not say definitely it was under three feet or
over three feet?
A. I didn tt say definitely it was any particular distance.
Q. Did I understand you fo say that the grade there was
3% or about 3% Y
A. It is 3%. ·
Q. It is now?
A .. Yes, sir.
Q. What was it then Y
A. It was 3% then.
, Q. Did you ever take the grade?
A. Yes, sir.
Q. Have you got your notes here?
·A. No, sir, not here.
Q. Did you get .that frO<m some survey, that it was 3% T
A. My surveys were made for the purpose of putting some
sewers in there years ago.
· Q. Did you get that figure from those surveys for instance, I have got a survey that shows it to be
page 19 ~ 2 3/10, ~ 4/10 and so forth. Will you say that is
not correct?
·A. I haven't the slightest doubt but what your man found
it that way', if he says so, but I say 3%.
Q.. Now I hand you a photograph and will ask you if that
is a true picture of the situation out there as it existed prior
to the change in the Avenue, or more. particularly about the
8th of J nne, 1931?
A. There are some things here that I do not exactly remember, that is Robertson's Store porch, the Fair Grounds
are across here, and there is the driveway, yes, I think that
is a fair picture.
By ~[r. Abbot: I will ask ·you to introduce that picture
in evidence as Exhibit DeMott B.
A. I here file same.
(Said photograph is here introduced in evidence, and is
marked Exhibit DeMott B.)
Witness stands aside.

-------~--
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J. D. BAILE·Y,
Sworn for Plaintiff.
DIRECT EXAMINATION.

1By J\IIr. Paul Coleman:
Q. What are your initials 7

A.J.D.

.

j

Q. Y,ou are a member of the Lynchburg City Police Forbe,

I believe?
A. Yes.

·

.

·

Q. As sueh of-ficer of the police force of the City of Lyn hhug is it your duty to make investigations of accidents t~at
occur within the City of Lynchburg?
A. ·Yes, sir.
·
Q. As such officer and acting in your capacity as such,
did you make an i;nvestigation <;>fan aooident which occurred
on Fort Avenue on J nne 8th, 1931, in which a young boy by
the name of Fred· Allen Wright was killed by a street car 7
A. Yes, sir.
Q. Approximately what time of day was it?
A. I think it ·was around 4 :30.
} Q. You went to the scene of the accident, did you?
A .. Yes, sir.
Q. Where was it Y
A. In .front of Robertson's store on Fort Avenue.
Q. When you got there had the street car been moved at
all?
page 21 } A. No, sir.
Q. Mr. Bailey, where was the street car at the
time you got there ·with reference to Robertson's store?
A. The rear end of the street car was ·about even with
Robertson's store.
~
Q. T~ar end of the street car was about even with Robertson's· store, you ezayf--.
J

1

I

---~~;Btwr.--------

Q. What part of Robertson's store?
A. The lower side going out.
Q. The lower side going out, that is to say, on this side,
on this map, which I now hand you?
A. Yes, sir.
·Q. Then I understand that the rear end of the street car
was about even with the lower side of Robertson's store, when
you got there f
A. Yes, sir.
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Q. Did you notice the situation around there in reference
to whether or not there was any sand on the track at the
timet
A. ·yes, sir. _
Q. Please state to the jury where the sand was and how
far it extended 7
A. The sand was about a car length or a little bit better
up Fort A venue from where the car had stoppe
page 22 ~ Q. You mean behind the street car¥
A. Yes, and there was a truck setting opposite
the curbing there, and the rear end of the street car was about
3 ·feet below the rear end of the truck.
· Q. About three feet below the. rear end of the truck?
A. Yes, sir. .
Q. Now as I understand from your testimony there was
sand about a car length back behind the street carf
A. Y-es, sir.
Q. Now how far was the truck or which direction was the
truck facing?
·
~
A. Headed out Fort Avenue.
Q. How far was the tn1ck parked from the right hand
curb of Fort Avenue~
A. The truck was right against the curb.
Q. Will you please state, if you can, how far the lefthand
rail, as you face out Fort A venue, was from the curb'
A. I should say about 211:2 or 3 feet.

~I

WJ

,By the Court:
Q. Show me on the map where the truck was parked?
A. {Witness does so.) This is Robertson's Store-this
car was parked right in front of Robertson's store.
Q. Between the store and the driveway?
page 23 ~ A. No, sir, before Fort Avenue was widened,
the curbing used to be beyond the car track.
Q. On which side was the truck parked t
A. On the lefthand side.
Q. And how close f
.A... About 21j2 or three feet from the curbing to the ear
track.
Q. Was it parked horizontal with the car track 1 .A. Yes, and the rear end of the truck, I reckon it was 3
feet between the rear end of the truck and where the car
.came to a stop.
'By Mr. Coleman:
Q. Now, Mr. Bailey, I believe I understood you to testify

J)
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that when you got there the street car had not been moved Y
A. No, sir.
Q. And the body of this young boy, I believe, was under
the street car at the time?
A. Yes, sir, under the front trucks.
Q. Please state to the jury what part of the street car ran
over the boy?
A. It was the left front wheel.
Q. The left front wheel?
A. Yes, sir.
Q. When you got there where was his body at that time Y
A.. His body was in between the trucks, there
page 24 ~ were two wheels on the left truck, two front wheels
and his body was in between the first and second
wheel.
Q. On which car rail as you face out Fort Avenue?
A. On the right as you face out Fort Avenue.
Q. The one next to the store 1
A. Yes, sir.
Q. Of course the boy was dead 1
A. Yes, sir.
Q. J\Ir. Bailey, will you please describe to .the jury the
gate or whatever yon might call it, on the front of the earis there a. gate or some device on the front of it Y
A. Yes, sir, two there, one with two slats like this (indicating) and about a yard behind that there is another one
with several slats in it.
Q. When you arrived there had those gates ever fallen
down?
A. They were not down when I got there.
By the Court :
Q. Where are those gates 1
A. Right under the front of the car, there is two slats there,
a kind of a co'v catcher, and then about a yard behind it there
is another one with several little sla.ts in it, right
page 25 ~ next to the front brakes, I reckon you would call
them bumpers.
Q. Where are those things?
A. Right under the car.

By lfr. Coleman:
Q. Under the front of the car?
A. Yes, sir.
Q. Before you get to the wheels 1
A. Yes, sir.

Supreme Court of Appeals of Virginia.

46

By the Court:
Q. But they are t.o the rear of the actual front, are they
tJ.OtY
A. Yes, a kind of a chasis. where it comes around like that
(indicating) and the first one is like that (indicating) and
then about a yard back there is another one there with four
or five slats in if.
Q. And they are underneath the front end of the cart
A. Yes, sir, before you get to the wheels.
Q. How far from the very front end of the car are they?
A. The :first one is just after you get under the car and
the next one just before you get to the wheels, I don't know
the length of the car, but it was just before you got
page 26 ~ to the first trucks.
Q. How soon after the accident ·did you get
there¥.
A. About 10 minutes, I guess.

~

By Mr. Coleman:
Q. Now, Mr. Bailey, I understood you to testify that neither
{JlJof those gates had ever dropped down on the ca:r rails T
( JJ A. They were not down when I got there.
Q. I suppose the body was subsequently moved Y
A. Yes, they jacked the car up and Mr. J;teynolds and myself took the body out.
Q. ·Please state what part of the boy's ·body had been run
over!
A. His feet were towards Robertson's store o:p. that side,
and from his waist up he was kind of laying in this position (indicating), and this part was over in the car tracks
and his arms were all torn up and his head, I had to hold
his head up and Mr. Reynolds got him by his feet when we
got him from under there.
Q. Who was the other man that helped you to get him out
of there?
A. Policeman Reynolds.
·Q. I suppose you took him to the Undertaking Establishmentf
A. Yes, sir, we took him out and covered him up until Dr.
· Nowlin got' there.

f

·

page 27

~

CROSS EXAMINATION.

By ~fr. Barksdale:
Q. Mr. Bailey, here is a picture of the scene of the accident which shows some substance that looks like sand, and
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I will ask you if that is the position in whi-ch you saw the
.
sand which you ·have testified about Y
[
A. The sand was regular on the track, it was thrown regular down there about the length of the car behind where he
stopped.
: Q. You see the picture there, and I am asking you does
.
that appear to be sand that you see there Y
A. I don't know, it is something or another, but I don't
know what it is.
.
Q. Does it, or not, look like sandY
A. I don't know whether it does or not.

By Mr. Barksdale: Then I will show it to the jury and
let them see it. (The jury here examines said photograph.)
Q. Then I will ask you whether the white bodies on the picture, which look like sand, show the position in which you saw
the sand on the afternoon when you went out there Y
A. There was some sand here where he came to a stop,
there was a little pile of sand there, and before
page 28 } he came to a stop there was. sand on both rails.
Q. Doe$ the position where you see the stuff
tha.t .looks like sand on this picture correspond to the position in which the ear came to a stop or where you found it
had stopped Y
A. That kind of looks like where the rear end of the car
~topped.

Q. Where?
A. Right where this sand is.

By the ·Court:
Q. You mean that crossing Y
A. Yes,· sir.

By Mr. Barksdale:
Q. The :first place that you see sand in the picture appears to you. to be about where the rear of the car stopped Y
A. Yes, sir.
Q. Now as to this cow-catcher arrangement, you say you
saw it one time and i1. was up; was it down at any time while
you were there Y
A. No, sir.
Q. How long were you there 7
A. I reckon half an hour or more.
Q. Did you report that to anybody that the cow catcher
was not down f
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A. No, sir.
Q. Lieutenant Wilson was out there, was he
not?
A. He came about the time Dr. Nowlin came there, I think.
Q. Did you report it to him T
A. No, sir, the Lieutenant brought 1\fr. McGinnis on down.
Q. Did you report it to the mechanics or opera tors of the
street car company?
A. No, sir, I don't think I did.
Q. And you did not testify in the police ·court, did you 1
A. No, sir.
Q. Were yon there· when the street car was moved f
A. When it was jacked up.
Q. Were you there then?
A. Yes, sir.
·Q. Were you there when it was actually moved awayY
A. I don't think I was.
Q. Do you know a man by the name of Stinnett, that works
for the Lynchburg Traction & Light Company, as a mechanic?
A. I know several of their faces, but I don't know tlieir
names.
Q. Don't you recall that one of the employes
page 30 ~ of the company, who was Mr. Stinnett, asked you
if it was all right to move the car then 1
A. No, sir.
Q. Nobody asked you if it "ras all right to move it?
A. No, sir, but they jacked the car up and we took the
body from out of there and after Dr. No,vlin viewed it, the
·undertaker's car was there, and I left.
Q. Who brought the jacks out Y
A. I don't know.
Q.. Do you know Sid Cochran Y
A. No, sir.
.
Q. The head mechanic for the Traction Company, a little
small man who is a little deaf?
A. No, sir, but somebody brought them out on a truck, but
I don't know who it was.
·Q. You say you were there something like half an hour
and until the car was jacked up and the boy's body was
taken out?
A. Yes, sir.

page 29 ~

By 1\{r. Coleman:
Q. Mr. Bailey, Mr. Barksdale asked you if that was sand
on the track there, or if that appeared to be sand on the
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track, that was there on the day of the accident. As I notice from the picture that seems to be about the
page 31 ~ center of the drive way on this picture. Is that the
drive way shown on this plat here below Robertson's store?
A. Yes, sir.
Q. That is it Y
A. Yes, sir.
Q. I am speaking of the driveway below Robertson's storeY
A. Coming towards town 1
Q;. Yes, sir.
.A. Yes, sir.
Q. I assume that is Robertson's store porch there?
A. Yes, sir.
Q. Is that any distance from this driveway here to Robertson's store?
By Mr. Abbot: "\Ve object to the question because the
picture speaks for itself.
·
By 1\fr. Coleman: All right, that is agreeable, to let the
jury seen the picture and I will withdra'v the question.
Witness stands aside.
page 32

~

W. G. S'HANER,
Sworn for Plaintiff.
DIRECT EXAMINATION.

By Mr. Coleman:
Q., Please state your name, age and residence~
.A. William G. Shaner, I live at l\fadison Heights, and I
am 27 years old.
Q. On June 8, 1931, by ''"hom were you employed?
A. W. 0. Johnson, the Orange Crush Bottling Company.
Q. Did you know the deceased child, Fred Allen Wright?
A. Yes, sir.
Q. Ho,v long· had you known him 1
A. For five or six or seven years.
Q. Do you know his age f
A. Around 13 years old, I think, at the time of his death.
Q. Wha.t, approximately, was his size, was he a nonnal
size for a 13-year-old boy?
\\
..:\.. I think he weighed 100 or 110 pounds.
Q. On the day of tl1is accident wlio was on the truck of
the Orange Crush Company?
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A. My brother and myself.
Q. What is your brother's name?

page 33

J}

A. Leroy Shaner.

Q. What time did this boy get on the truck?

\

A. Around two o'clock.
.
Q. Then in the due course of time you got up to the Orange
f0rush Bottling Company's plant, I believe?
·
A. Yes, sir.
.
Q. What did you do there?
A. I unloa(J.ed my empties, and I told the boy he could
stay at the plant until I came back if he wanted to, that I
had to slip up Fort Hill a little ways, ltnd he said he would
rather go on with us.
Q. So he did go on with you up Fort Avenue Y
A. Yes, sir.
Q. What was the condition of the street there at the time
with reference to where the street car track was?
A. The street car track was over next to the side at the
tiine.
Q. On the righthand side as you go o.ut?
A. Yes, sir.
Q. Where was your first stop?
A. I stopped at Mr. Robertson's first.
Q. What kind of a truck were you driving Y
A. A one-ton truck.
Q. Where, with refere~ce to Robertson's store. did you
come to a stop T
)'}
A. The back end stopped about the upper post of his
porch.
,
page 34 ~ Q. How far were you .when you parked your
truck from the curb, that is to say, the curb which
enclosed the street .car track Y
A. I reckon the front wheel was about six or eight inches
and the back wheel was about a foot.
Q. The front wheel :was about 6 or 8 inches and the back
wheel was about a foot?
A. Yes, sir.
Q. How far was that curb from the lefthand rail of the
stret car track as you face out Fort Avenue T
A. I don't know exactly, but I reckon about a foot or a
foot and a half, I never measured the distance.
Q. What did you do when you stopped there; you went in
the store, I believe T
A. I got off the trac'4 and went on the porch and sat down
there. Mr. Robertson was sitting on a. bench on the porch

I
II

~
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and .I sat down by the side of him and started talking to him.
Q.. Where was your brother and young Wright Y
JJ
A. They got off the truck and came on the porch and stood
on the porch.
Q. What was the next thing that ooourred, what happen~d

#

nextY
// page 35

f/

A. ·While I was talking to Mr. Robertson, my)/

~ brother, he went back and got a drink off the ·
truck.

Q. How did he got to the truckY

A. He went back across the track to the truck.
Q. And got a bottle of pop Y
A. Yes, sir.
Q. What did he do then Y
J
A. When he opened it he chipped the head of the bottle
·and he set it back in the crate and came back over on the
poreh.
·
.
Q. What did young Wright do at that timet
A. He wa:I~ted to drink that bottle of pop, and he borrowed
(
a handkerchief from my brother to dr1nk the bottle of pop
through the handkerchief. I wouldn't let him drink it in
'
the way he was aiming to do, but he wanted to drink that
bottle of pop.
·
Q. And he crossed across the track of the Lynchburg
Traction & Light Company to the truck which was parked
facing up Fort Avenue?
· A. Yes, sir.
Q. Did you observe him closely from then on?
Jtl /1 f
1~ A. I didn't pay any more attention to him from then on. // (
Q. You did see him get to the truckY
A. Yes, sir.
page 36 } Q. About how long was he over there, do you
have any idea Y
/{ A. A minute or a minute and a half or something like
/J that.
Q. Now what was the next thing that you noticed Y
A. I kept on talking to Mr. Robertson then and I didn't
pany any attention to. anything and I heard the street car
c~oming and as usual they make that ringing of the bell
down there, and I never prud any attention to it, and then
both Mr. Robertson and my brother hollered to him and I
tu1ned.
Q. You did not notiee him until then Y
A. No, sir.
Q. When you turned what did you se then?

h{

v·

~r

I

//
/h

J/
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A. After they hollered I turned and as I turned I saw the
boy make-~
· Q. One mmute, stand up and show the jury what you ac-

/
~r

tux~y:J:~!d

lik~v

a bottle of pop in his hand and he done
that (indicating) when they hollered and I looked and he
made a step and he looked that way and by that time th
car hit him.
Q. What became of the bottle of pop?
A. That flew up by the side of the street car.
Q.. It has been indicated by }.fr. Barksdale in
page 37 ~ his opening statement here that the boy without
any warning at all jumped in front of the street
car. Is that true, or not t
.
)
A. I didn't see him jump-I saw him make that step from
my standpoint, thinking it ·would have been impossible for the
boy to jump from where he was to where he .,vas at.
Q. And you say you did see him take one step?
A. Yes, sir.
Q. Did the car drag him any or knock him any distance 1
A. I reckon the car knocked him at least 5 feet straight
down the track, his feet facing the car and his head facing
down the hill, in the middle of the track.
Q. What then occurred Y
.
A. The car came on down against him and dragged him
on down and turned him across the track and dragged him
about 6 or 8 feet and then he hit the end of that thing and
the wheel ran over him.
Q. What rail was he on when he was run over~
A. The lefthand rail coming down.
Q. That is, the rail next to Robertson's store 1
A. Yes, sir.
page 38 ~ Q. I-Iow far did the car g-o before it came to a
stopY
"
A. From where it hit the boy to where it stopped, it went
a full car length.
Q. Did you see any sand on the track there, after you observed the situation~
A. There was som~ sand up the track.
Q. Back behind the car?
A. Y·es, sir.
Q. Now when you came up to the place of the accident,
after it was over, did you observe any gate or cow-catcl1e1~,
or 'vhatever you might please to call them on the .front of the
thereT

y
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· A. Yes, sir, I noticed two on there, but that second gate
was up just like it stays up all the time.
Q. ·The other one is stationary, is it not?
A. It just sticks down there.
Q. And you say the sooond gate was up 1
A. Yes, sir.
Q. Are you positive of that Y
A. Yes, sir.
By the Court :
Q. How far did the gate hang from the ground Y
A. The front of the gate was about like that (indicating).
Q. Six or eight inches?
page 39 ~ A. Yes, judging or just looking at it.
Q. How high is the other one from the ground?
A. That hangs back und.er there approximately a little
higher than the other one, just judging it.
Q. I did not understand what you said about what the boy
did, did you see him step off the truck or jump off th~
truck?
J.~ ..
A. No, sir, I didn't see him until he was· in the track.
~ i' .
/f, Q. Where abouts in the track was he 'vhen you S.jWBhim? ,LJPJ
.A. He was coming towards the lefthand rail. J[~t?·
Q. Was he past the middle of the track or whele was he?
A. He might be more to the left than he was to the right,
coming from the truck going towards the store, the truck
( was parked here and Robertson's store was here and he was
here (indicating). ·
Q. Did you say that he made a step after you saw him?
A. Yes, sir, he had his foot up to make a step. /
By Mr. Coleman:
,
QL Could you see this handkerchief that he had on the pop
bottle?
.A. No, sir, I saw the pop bottle fly up and hit the car.
Q. I believe you did :demonstrate to the jury
pag·e 40 ~ that he had a bottle of pop in his hand-was he
looking at the pop"/
. )I ~ " r
.A. Yes, sir, he was looking at the bottle of pop..
;tJ, ,tk f,
1
By the Court :
Q. When was it he was doing· that, looking at the bottle
G
of pop!
A. At the time he was coming· across, like that (indicatingv~ T _
and when he went to do that they hollered at him and he ~
t~rned and just !1-S h~ turned the c~r hit him, he had no mor
~
tune than to twist his head, that 1s all.
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CROSS EXAMINATION.

By Mr. Barksdale:
·
Q. How did young Wrig·ht happen to be with you all that
morning·?
·
A. He was with us that -evening.
Q. I mean that evening?
A. I went home to dinner and my brother, he generally
rides to Madison with me and this boy runs a:round with
him a whole lot and he got on the truck and rode with us,
too.
Q. How old is your brother, Leroy?
A. 17 years old.
Q. You said that Allen Wright ran around a
pago.e 41 ~ whole lot with your brother?
A. Yes, sir.
Q. And he frequently went around with you, too, on the
truck'
A. No, sir.
Q. He had been with you before, hadn't heY
A. He may have, but I don't remember it.
Q. Did he ask anybody's permission to go with you that
dayY
·
A. You mean his people?
Q. Yes.
A. No, sh.
Q. He just went along with you Y
A. Yes, sir.
Q.. How· was he dressed, do you recall Y
A. He was dressed in overalls, I believe, and he had on a
·
blue shirt.
Q. And long pants Y
A. Yes, sir.
Q. And you say he would weigh about 100 or 110 pounds Y
A. Yes, just guessing at his weight.
·
Q. Now when you got off and started talking to Mr. Robertson, on Mr. Robertson's porch-there is a long bench right
by his door, isn't there?
.
A. Yes, sir.
page 42 } Q. On the side further out from townY
A. Yes, sir.
Q. Was Mr. Robertson sitting on this benchY
A. Yes, sir.
Q. You said you sat" down by him Y
A. Yes, sir.
Q. You sat on the upside towards Fort Hill, didn.'t you Y

Lyn~hburg T. & L .. Co. v. H. F. Wright, Adm'r.
~.

1res, sir.

55

.

Q. And 1\fr. Robertson was between yo~ and his door!

I~
ff

A. Yes, sir.
Q. You say your brother, after he came across, went over
and stood on the poreh by a post Y
A. 1res, sir.
Q. ,Or where was he standing!
A. ·He stood first at the lower post and then he came up
and stood at the upper post.
Q. At the time of the collision your brother was standing
at the far post from town facing you, wasn't heY
A. No, sir, he was facing the truck, leaning. against the
post, facing the truck.
Q. And he was not facing you and Mr. Robertson?
A. No, sir.
page 43} Q. Are you sure of that!
A. Yes, sir.
Q. Were you talking to Mr. Robertson!
A. 1res, sir.
Q. Was. you~ brother talking, or taking any part in the
conversation 7
.
A. ~es, sir.
Q. Was he facing back up towards Fort Hill or facing
aeross the traek?
A. He was facing across the track~
~. ¥e~~i~~. toward the truck?
~
Q. And he didn't have his face turned to look up Fort
HillY
A. No, sir, not when I saw him.
·

If

By the Court:
Q. Was he· standing at the post on the porch in front of
Robertson's store 7
A. Yes, sir.
Q. Which one Y
A. The one furthest up Fort Hill.
Q. The corner one Y
A. 1res.
By Mr. Coleman:
Q. You are talking about the store porch now?
A. 1 es, sir.
page 44 } By Mr. Barksdale:
Q. When you said he was standing by. a post
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you mean the post on the porch, and not the telegraph postf
A. The post on the porch, yes, sir, the post holding the
porch up.
By the Court:
Q. The corner post up the track!
A. Yes, sir, further up Fort H1ll.
By Mr. Barksdale:
Q. Just tell the jury which -post your brother was standing against Y
A. The last post under tha.t porch there, holding that porch
up.
Q. 'rhe last one of these store posts!

A. Yes, sir.
By

~1r.

Coleman:

Q. That is where your brother was standing?

A. Yes, sir.
By Mr. Barksdale:
Q. Looking ·in the direction of the truck?
J A. Yes, sir.

l\

l

\\

By the Court: There is a line on ~fr. DeMotPs map calle~
a fence line, and there is another line called the new location of curb. Was that curb at that place at the time the
aooident took placet
A. No, there wasn't no curb up there at the time.
-page 45 ~

By M:r. Barksdale : If your Honor please, thd
curb was over here (indicating).
· By ~1r. Coleman: The curb line which he has reference
to is this curb here (indicating).
By the Court: I understand that now.
By Mr. Barksdale: That has nothing to do with this case.
By the Court: These two poles marked there, were they
there at the time, at the location shown on the map Y
By Mr. Barksdale: I think so-they have never been moved,
I do not think.
By Mr. Barksdale:
Q. Now you all sa.t there some little while before this accident occurred, didn't you Y
A. I reckon we were there around four or five minutes.
Q. Weren't you there 15 or 20 minutes Y
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A.. No, sir.
Q. I understood you to say that you heard the street car

coming down the track and didn't pay any attention to it'
A. That is right.
Q. And that you heard the bell, but they ring so frequently
you paid no attention to it?
A. I paid no attention to it at all.
Q. But you did hear the street car and you heard the
bellY
. page 46 ~ A. I heard the bell·and heard the street car, too,
yes, sir.
Q. You testified that you saw the boy, Allen Wright, tal<c
one step on the track. Is that correct?
A. One step in the track, yes, sir, 'vhen they hollered.
Q. And when you saw him he was about in the middle of
the track?
A. He was further to the left side.
Q. To,vards you 1
A. Yes, sir.
Q. And you saw him take one step?
A. I saw him in the act of taking a step.
Q. From the time he left the truck and got a little past
the middle of the track, you didn't see him at all?
A. No, sir.
Q. You did not see him actually leave the truck?
A. No, sir.
Q~ I understood. you to say the last time you saw him on
the truck he was drinking or about to drink a bottle of pop.
Is that right?
A. I didn't say drinking a bottle of pop, I said he went
over to get it and l1ad it in his hand coming back with it
when I saw him.
Q. I mean the last time you sa'v him on the truck he was
on the running board, wasn't he?
page 47 ~ A. lie went back from the porch to the truck
to g-et a bottle of· pop after my brother broke the
bottle of pop.
Q. You did see him on the running board of the truck, with
the bottle of pop, didn't you 1
A. I saw him when he went back and got on the running
board, .but I didn't pay any attention to him from then on.
Q. You testified in the Police Court, didn't you?
A. Yes, sir.
Q. At that time didn't you testify as follows: That you
'vere head eel out Fort Hill 1
A. Yes, sir.
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Q. And that you stopped and got off the truck and walked
over there and sat on the bench by J\{r. Robertson, and then
von were asked "where was the child then", and your answer
was ''I left him and this boy on the truck'' (By this boy, you
mean your brother, I suppose).
A. Yes, sir.
Q.. This boy here u/ ·
A. Yes, sir, and while I was sitting there this boy got off
and got a crate of bottles and set them on the truck (that
is LeRoy)·Y
·
A. Yes, sir.
Q. ''And in the meanwhile while he was over
page 48 ~ there, Mr. Robertson was sitting here (indicating)
and I was sitting here,'' and you were asked ''that
is, you w~re both sitting on the bench as you have described
is that right" 7
A. Yes, sir.
Q. ''And the street car was coming then behind me, and
I was looking down towards town and the boy picked up a
bottle on the truck and I think he looked at me and I thought
he was going to drink the bottle right over there.'' .
.A. I don't remember anything about that.
Q. Do you deny having made that statement?
A. Yes, sir.
Q. You didn't make that statement?
A. I said the boy went to the truck to get a. bottle of pop,
I didn't say anything about him standing there drinking it
and looking at me.
Q. I didn't say drinking it and looking at you, but I said
"I think he looked at me and I thought he was going to
drink the bottle right over there''. Do you deny having made
that statement?
A. Yes, sir.
Q. You did not make it 7
A. No, sir.
Q. I am referring to the Police Court hearing about this
case held before Justice McCarron in the Municipal
page 49 ~ Court of the City of Lynchburg on June 23, 1931.
You were there and testified, were you not 7
A. Yes, sir.
Q. And you deny making the statement which I have just
read to yon?
A. If I did, I don't remember it, no, sir.
Q. How far was the rear of your truck from the curb after
you parked!
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A. Around 12 inches or a little more.
Q. Did not you at the request of the Lynchburg Traction &
Light Company take that truck out there the following morning for some pictures to be taken 7
A. I did, yes, sir.
Q. And didn't you at their request place the truck as
nearly as you could recall in exactly the same spot that it
.was placed in on the day of the accident Y
A. As near as I could, yes, sir.
Q. I ask you if that pictures does not represent where
you placed the truck that morning?
A. That looks about like it, yes, sir.
Q. That is correct, isn't itY
A. As near as I could put the truck the next morning, yes,
sir.
Q. I will ask you to introduce this picture with your evidence and mark it plaintiff's Exhibit No. 3.
(Said picture is introduced and is marked Plaintiff's Exhibit No. 3.)
page 50 ~

Q. You testified that you saw the gates or fender up. Did you report that to anybody?
A. No, sir.
Q. You went out there the next morning with the street
car people for these pictures to be made, didn't you Y ·
A. To place my truck as nearly as I could where it was at
the time of the accident.
Q. Did you tell them anything about it then Y
A. No, sir.
Q. Yon testified about two weeks later and did you say
anything about it then, in the police court!
A. No, sir.
Q. And you did not make any report to anybody about it
at the time 7
A. No, sir, I might have· talked to some people about it,
·
but I haven.'t made any report.
Q. To whom did you talk about itt
A. To Mr. Loving for one.
..
Q. Did you tell him they were upY
A. Yes, sir.
Q. When?
A. The night of the accident or at least the evening of the
accident.

.
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page 51 ~ By the Court:
. .
.
Q. Who is the man on the truck that 1s m th1s
picture?
.
.A. That looks like Mr. l'IcGinnis on the truck there.
Q. Where he is standing does that represent the place
·
where the boy -was standing on the truck?
· .A. I don't know what he was standing there for, but that
is where the boy g·ot on the truck to get the bottle of pop from,
but what he got on the running board for, I don't know.
By Mr. Barksdale:
Q. Mr. Shaner, how long had yon known young Wright!
A. I had been knowing him about five or six or maybe
seven years, I don't know exactly.
Q. Did. he live in Madison Heights Y
· .A. Yes, sir.
Q. And during all the time you knew him where did he
live?
A. At Mr .. Jake Loving's.
Q. Mr. Loving is his Uncle, isn't heY
.A. I think so.
Q. Do you know whether he went to school, or not Y
A. Yes, sir.
·
Q. Do you know what grade he was in?
A. The sixth grade, I think.
)
page
52~
Q.
That is about as high as a boy that age can
I
\
· get, isn't it?
.A. It looks like it, if they start at seven years old.
Q. That is the law as to when they shall start, is it not Y
t,
.A. Yes, sir.
iJ: Q. So if he· 'vas in the sixth grade he 'vas promoted every
·
year, wasn't heY
· .A. Yes, sir.
.
Q. Do you know whether he ever came over town to go
swimming?
A. He came to town right often.
Q. He did come to town right often Y
)
A. Yes, sir, but what he came to town for I don't know.
Q. I believe you said he had been running around a whole
lot with your brother?
TI A. Yes, sir.
/.1 Q. Who was 17 years oldY
· ·A. Yes, sir.
)(
.
Q. Do you kno\v whether they ever. went swimming to~
g·ether?
.A. No, sir.

l
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Q. Do you know whether they went to baseball games together'
A. No, sir.
page 53 ~ Q. Do you know that Allen Wright used to sell
flowers on the streets of Lynchburg for the ~Iadi
son Heights people who ha.ve flowers for sale?
A. No, sir, I don't know that either.
Q. Did you know any other boys that Allen Wright ran
around with or travelled 'vith?
A. He played with all of the boys around there his size,
practically all around in the neighborhood.
Q. And your brother was considerably older than he was?
A. About three years older at the time.
Q. Isn't it a fact that he played with a number of other
boys older than he was?
A. Naturally he would run around with some of the boys
a little older than hG was at times.
By JVIr. Coleman:
Q. 1\Ir. Barksdale has asked you whether or not you testified in the Police Court about this gate having failed to
drop down. Were you a.sked about it 1
A. No, sir.
Q. You 'vere not
A. No, sir.
Q. Is this gate shown on this picture which you have undertaken to descri'be there, is this the first gate here (indicating·)?
A. Yes, sir.
page 54 ~ Q. And as you have further testified, you did
go with the Traction & Light Company peopl~ out
A. Yes, sir.

By the Court:
.
Q. Did you see the point 'vhere the boy's body, was lying
after the acddent?
A. Yes, sir.
Q. Ca.n you indicate on this photograph about where it
was so that the jury can see· it f
A. I will try to, but it is mighty hard to show it on here.
By Mr. Abbott: .He cali do it better on the other one.
By the Court : Then take the other one.
A. There is a road that runs in below this store here,
and his body was laying about where that spot is.

.
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By the Court:
Q. Where?
A. Along about that drive way there .
. Q. On this photograph there is a round iron top to a manhole or something o-f that sort. Is that sll.own on that photographY
A. Yes, sir.
Q. Where was the boy lying· with reference to that manhole shown here on this photographY
A. The boy's body was laying probably along
}Jage 55 ~ h~re (indicating).
·
Q. You mean right by the manhole'
A. Right along there, yes, ~ir.
Q. Wa.s it out towards Fort Hill or back toward$ tow:q
from the manhole Y
A~ A little .above, the way you look at that pictu,re th~re,
but I cannot tell much about that.
Q. Can you show on the map Y
A. It was at the corner of the driveway her~.
Q. ·You m~an the eastern or northern driv~wayY
A. Yes, sir.
·

By Mr. Coleman:
.
Q. Did you testify as to how far the car went after it
struck the boy; l underst9od you to say it went ttb9ut a ~ar
length.
.A. Yes, sir.
Q. What kind of a day was this, Mr. Shan¢rY Was it a
dry day?
A. A dry day, probably like this.
Q. Were the streets dry 7
A. Yes, sir.
Q. Was the sun shining!
A. Yes, sir.

Witness stands aside.
page 56

r

LeROY SHANER,
Sworn for Phdntiff. ·
DIRECT F)x;A1¥fiNATION.

Bv Mr. Coleman:
~ Q. Your name is LeRoy Shaner Y
A. Yes, sir.
Q. What is youv age!

.,
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A. 19 years.
Q. Where do you live f
A. Madison Heights, Virginia.
Q. Did you know Fred Allen Wright the young boy who
was killed by the Street Car Company last Juilet
A. Yes, sir.
Q. How long have you known him Y
A. About ten years, I had been knowing him since he moved
there, and he was about two years and nine months old
when he moved there ..
Q. Did you know his age?
A. He Wfi.S 13 years old.
Q. What was his size, about the normal size of a boy that
ageY
A. He was about the size of an ordinary 13 year old boy.
Q. On the day of this accident were you on the truck with
your brother, W. G. Shaner!
A. Yes, sir.
Q. ·Yhat time did this young boy get. on the t~ck t
A. .A!bout 2 :30.
page 57 r Q. Where did you all go then Y
A. We went out through Madison. and worked
the stores out there and came back to town.
Q. Did you later get back· to the Orange Crush Bottling
Company from which you went to the scene of this accident f
A. Yes, sir.
Q. And he was on the truck with you thent
A. Yes, sir.
Q. You then went out Fort Avenue I suppose Y
A. Yes, sir.
·
Q. Wha.t was the condition of the street there or where
was the street car track Y
A. It was on the side.
Q. Which side?
A. The right side going out.
Q. Did the truck come to a stop at Robertson's stor~'
A. Yes_, sir.
Q. Where did it stop T
A. The hack enq of the truck was about opposite th~ outer
corner of the store.
Q. The back end w~s about opposite the outer corner of
the storeY
A. Yes, sir.
Q. How close was it· to the curb, that is, the right hand
curb as you go •out Fort Avenue?

~-------------
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A. The front was about 8 or 10 inches, and the
I couldn't tell you exactly how mu~ that
was.
Q. A!bout how much f
A. About S feet I reckon, or something like that.
Q. The front was 8 or 10 inches· and the truck sideways
and t)le rear was about 3 foot 1
A. Yes, sir.
Q. What did ·you do then Y
A. We got off the truck.
Q. Where did you go?
A. To the store, to get a crate of bottles to put them on
the truck.
Q. You mean a crate of empties! ·
A. Yes, sir.
Q. What occurred then¥
A. I went there· to open up a bottle of pop.
Q. Back to the truck 7
·
{1 A. Yes, sir.
/J Q. Did you see any street car at tha.t time Y
A. N'O, sir.
Q. What did you do when you got to the truck f
A. I opened a bottle of pop and broke it.
Q. Where were you attempting to open it Y
. A. On the corner of the crate, on the edge of it.
Q. And you broke the bottle 7
A. Yes, sir.
page 59 }- Q. What did you then do Y
A. I dropped it back in the crate and this boy,
Allen Wright, he was going to drink it.
· - Q. After you dropped it back in the era te did you walk
back over to the storeY
A. After I gave him a handkerchief I went back to the
store.
·
Q. While you were over at the truck did he come over
.
there?
A. Yes, sir, he came over 'vhile I was on the truck.
Q. What occurred there then 7
..
·A.
He was going to drink the bottle of pop and I gave hin1
(
a handkerchief and went hack to the porch .
.. , Q. Where 'vere you standing on the porch or where did yon
go to on the porch T
A. A little above the middle or on the corner edge of the
page 58

r back,

porch~

Q. On the edge of the porch a little above the middle.
A. Yes, sir.
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Q. Where were you facingf
( (1(
A. Mr. Robertson and William Shaner, they were sitting on)/
/, the porch and I was facing them.
~ (/
Q. Cold you see up and down the track?
A. If I turned my head a little bit I could see all right.
Q. llow long did this young boy, Fred Allen
page 60 ~ \Vright, ho\v long was he over there by the truck 1
A. Two or three minutes.
Q. Where was he standing· on the truck?
A. On the running board.
Q. On th~ running board.
.A. Yes, sir.
Q. Did he have a bottle of pop in his hand f
A. He had the bottle that was broke and a handkerchief
over it.
Q. ·I understood you to say he had a handkerchief over the
top of the bottle, go ahead and explain that.
A. I went back to the store and he took a couple of swallows on the truck and he started across the track.
Q. Some mention has been made here of the fac.t that he
jumped across the track. Please state to the jury how he
started across the track?
A. He took his time, he stepped over on the curb and
walked across the track.
Q. Were you watching him?
11:;
i
A. \Va;;;n 't exactly 'Y~1~11il1_g__him.fl
I ·'· l ./<1 Q. At the time he stepped down from the running boar ·
of this truck \Vhere was the street car of the Lynchburg
,. ..Traction & Light C'ompany?
IJ
l(JJ .A. Along about that 1\riaple tree, when he got in about the f
j m1ddle of the track.
·
~
jr
Q. Along· about the maple tree when he got
1
/!/ page 61 ~ about in 'th~ middle of the track?
'
A. Yes, sir.
Q. Is thnt the maple tree indicated on this plat, which I
am here handing you, marked "maple", there above that
drive?
A. That is the one.
Q. What did he do then; you said he was taking his time,
.: tell the jury what occurred?
.
&. A. He was stepping over right in the track or inside the ( ~
/
track and. he .'vent to step over that rail and that is when
,
the car hit him.
Q. Did you holler at him or anything of that kind?
A. Yes, ~ir, I did ..
Q. What was he doing and where was the bottle Y

P

II

,'

r

!J .
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~
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A. It was in his hand.
·
Q. Just stand up here and show the jury how he had t)le
ttle and what he was doing when he stepped across the
/
,track?
1
~ A. 'Vhen he came across this last inside track, he had the
.
'""' bottle like· this (indicating).
Q. 'Vhen you say ''inside track'', you mean the track
over by Roberston's store?
A. Yes, sir. .
Q. Then 'vhat did he do!
A. He started drinking and raised it up and I hollered at
~,+.:
hjm and the fellow hit him.
_pa.ge 62 ~ Q. Did anybody else holler at him Y
A. Mr. Robert son hollered.
Q. What did he do then~
.A. He started to turn his head but he didn't get it around
before the car struck him.
Q. Did it knock him any distance?
A. 8 or 10 feet out in the air.
Q. What became of the ·bottle of pop Y
A. It flew up in the air about 10 feet.
Q. Then did it push him down the trackY
A. The gates rolled him over two or three times and
turned him across the track and the wheel ran over him.
Q. How far did the street car go before it came to a stop Y
.A. About the length of the car.
· Q. Did you see any sand back behind the car 1
A. There was some saud there, I don't know exactly how
much or what distance it was.
Q. What rail was the boy's body lying onf
A. On the rail next· to the store.
Q. Which wheel had passed over it Y
/j J A. The first front wheel.
J. Q. Did you observe any gates on the street car, that is,
the cow-catcher or gates on the front of it!
A. Two of them on there, and the first one is
page 63 ~ supposed to trip the second one, but it did not
trip it.
Q. It did not come downY
A. N·o, sir.
Q. Are you positive of that Y
A. Yes, sir.
Q. Is that the first gate to which you have made ref€rence toY
A. Yes, sir, and there is another back here.
Q. All right, now have you any idea as to what speed

·t)
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the street car was making as it came down Fort Avenue 1
A, . I would say it was going 25 and over, between 25 and 30.
Q. That is your estimate of the speedY
A. Yes, sir.
.
Q. Did you go out the day following the accident ·with
your brother to the scene of the. accident with the Lynchburg
Traction & Light Gompany people 7
A. N·o, sir.
Q. You did notY
A. No, sir.
Q. Did you go to their attorney's office yesterday or day
before and talk to them about it 7
A. You mean down on Main Street 7
Q. Yes, sir.
page 64 } A. I ,went down Saturday morning.
CROSS EXAMINATION.

By Mr. Abbot:
Q. You say you live in ·Madison Heights f
A. Yes.
Q. Ho'v close do you live to Mr. Jake Loving!
A. About a square, not quite a square.
Q. You say A}.len Wright has been living. with Mr. Loving
ever since he was two years and nine months oldY
A.. Yes, sir~
Q. Was that the time his mother died Y
A. Yes, sir.
Q. His :mother was Mr. Loving's sister, wasn't she Y
A. I don't know, but there is some close kin between
them.
Q. Mr. Loving was Fred Allen Wright's Uncle!
A. Yes, sir.
·
Q. Had Allen Wright been to school?
A. Yes, he was in the Fifth Grade and promoted to· the
sixth.
·
Q. He was promoted 'just aJbout a week before his death,
wasn't he?
A. Yes, sir.
.
Q. He had been promoted every year, hadn't
pag·e 65 ~heY
·
_,.· ,11
.
A. I think so.
. ..
Q. Do you g~ to sc~ool Y
A. Yes, sir.
.
Q. What grade were you in Y
A. First year High.

r

-~-~

-lis

------- - - - - - - - - - - - - - - - -

Supreme· Court of .Appeals of Virginia.

Q. What g-rade were you in at the time of young Wright's
death!
.A. The Seventh Grade.
Q. One grade ahead of Fred Allen Wrightf
.A.. Yes, sir.
. Q. And you were at that time 17 years of agef
A. No, sir, 18.
Q. You had seen a whole lot of Allen Wright while he was
out there, hadn't you Y
A. Yes, sir.
Q. You used to run around and play together!
A. Yes, sir.
Q. Did you ever go s-wimming tog·ether ~
A. Yes, sir.
Q. Where did you goY
A. To Riverside, most of the time.
Q. You mean in Rivermont Park in Lynchburg¥
A. Yes, sir.
Q. How did you g·et ·over there and back t
A. On the street car.
Q. Would you walk over from Madison Heights
page 66 ~ to the street car f
A. Yes, sir.
Q. And take a street car out to Riverside Park Y
A. ·Yes, sir.
Q. Did you do that frequently last summerY
A. I didn't go out so much last summer but he went most
every Sunday.
Q·. The summer before tha.t I mean.
A. Yes, sir.
Q. Did he come over by himself any Y
A. I don't know whether he went by himself every time he
went, or not, but mostly there was some other boys going
out too.
Q. Who were some of the other boys f
A. Boys around his own age and some larger.
Q. There 'vere a number of larger ·boys about your age
with him that he played and ran about with 1
A. He went about with them right smart.
.
Q. With older boys¥
A. ·Yes, sir.
Q. Do you know that he used to sell flowers in Lynchburg
for his neighbors f
A. ·Yes, sir.
.
·
.
{
Q. How long had he been doing that Y

J)
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A. I don't kno·w exactly, but it was for Mrs. Wright'
mostly.
page 67 ~ Q. He would bring them over to Lynchburg and
sell them on the street and she would pay him
something for it I suppose?
A. ·Yes, sir.
Q. He used to come over by himself to do that, didn't he 1
A. ·Yes, sir.
Q. Do you know whether he went to moving pictures or
not?
A. Yes, he went to moving pictures rig·ht often.
Q. Did he go by himself?
A. Yes, sir, but if there was anybody to go with him he
would go with them.
Q. Did he go very much with you on the Orange Crush
truck?
A. He didn't come over town much with it.
Q. On this particular day did he have to get anybody 's·
permission in order to ride around with you all?
A. He didn't get any."
Q. He never did get any, did heY
A. No, sir.
Q. Did he have to get permission to come over to· the moving pictures and go swimming with you all?
A. No, sir.
Q. Did he go to baseball games Y
page 68 ~ A. He went to them right often, most every
time there was one at the Fair Grounds and Park
and different places where they had them.
Q. Most of the games are at the Fair Ground or the City
Park?
A. Yes, sir.
Q. And both of those places are on the far side of town
from Madison Heights Y
A. Yes, sir.
Q. Did he go on the street car out there Y
A. Sometimes he went on the street car and sometimes
he walked.
Q. And you know that he had been to baseball games a.t
the Fair Grounds?
·
A. Yes, sir.
Q. At the same Fair Grounds which is approximately just
opposite the point of the accident in this case, isn't it Y
A. Yes, sir.
Q. And he had been out there past the point of this accident to the Fair Grounds gate on the street carY
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A. Yes, sir.
Q. A. number of times Y
A. Yes, sir.
Q. He was a pretty well grown boy for his age, wasn't heY
A. Just" about an ordinary grown boy for his
page 69 ~ age.
Q. He weighed a hundred pounds or over Y
A. About that.
Q. On the day of this accident he had on long pants ;
didn't heY
A. Overalls.
Q. Which 'vere long pants Y
A. Yes, sir.
Q. Did you not consider him a bright boyT
A. He was as bright as we were, I reckon.
Q. You mean other boys that you went with along with
him1
A. Yes, sir.
Q. Do you know whether in school Fred Allen Wright was
graded as a five-point boy?
A. They say he was a five point boy, but I never saw his
-certificate.
Q. You understood, ho,vever, that he was classed as a fiv~
point boy?
A. Yes, sir.
Q. What does that mean?
A. That m-eans his vision is good, the right weight and
lleight and his teeth are good.
Q. And his hearing is goodY
A. Yes, sir.
Q. Five points is as high as a. 1boy can be rated in school,
isn't it?
page 70 ~ ·A. Yes, sir.
Q. And he was rated as a five point boy T
A. Yes, sir.
Q. No,v, ~[r. Loving, his Uncle, works down at the Lynchburg 1\Hlling Company, does he not?
A. Y-es, sir.
Q. Which is located some distance down the Southern
Railway tracks in an easterly direction from town, isn't it1
A. I don't know whether it is e·ast or more· west.
Q. Do you know where the tLynchburg Milling Company's
place is?
A. It is under the Williams viaduct, right there on the
creek.

.,
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Q. Do you know whether Allen Wright ever went there
alone to meet his Uncle?
A. He carried his lunch sometimes for him.
Q. That is right down at the railroad tracks, isn't it 1
A. Yes, sir.
Q. Isn't it a fact that Allen :Wright frequently took his
Uncle's lunch over there to him by himself?
A. Sometimes when he had work over town he carried it
over there, but he didn't have to cross the traeks.
page 71} Q. But the mill is locate~ right on the track?
A. Yes, sir, he came down there.
Q. The mill is located right under the- Williams Viaduct,
where all the· railroad tracks are, isn't it?
A. Pretty close to them.
Q. Did you work on automobiles any!
A. Yes, sir.
·
Q. Did he help you with that work?
A. He was just riding around that day.
Q. I don't mean that day; your brother drove this Orange
Crush truck Y
A. Yes, sir.
Q. Did you have other automobiles in the family?
A. Yes, sir.
,
Q. And you say you occasionally worked on them Y
A. I drove them but I didn't work on them..
Q. Did Allen Wright know how to drive?
A. No, sir.
Q. He wasn't of sufficient age to get a permit?
A. No, sir.
Q. Did l1e help to work on any of these autombiles?
A. He would ride through Madison and if there was anything to take on or put off, most of the time I done
page 72 r it, and he would just ride around.
Q. Besides selling flowers for people, did he do
any other work for the neighbors like cutting the grass and
hauling out the trash cans?
A. Yes, sir, he did that often.
Q. And he got paid for it?
A. Yes, sir.
Q. And did he use that money, or do you know how he used
it?
A. Going to shows and to the pool out here.
Q. He earned money by doing odd jobs in the neighbor-hood to pay for his moving picture trips and swimming and
baseball and that sort of thing?
.
A. Yes, sir.

- - -
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, Q. How long had you all been at Mr. Robertson's store

J
I

'

~

1-

r

efore Allen Wright was struck?
A.. About five or six minutes, it might have been ten, I
don't know.
Q. Did you notice this street car which ultimately struck
him, going out Y
A. No, sir, I never noticed it going out.
Q. Yon don't know whether it went out, or not, while you
were thereY
A. No, sir.
Q. When you left the truck and went over and were standing on the store porch, where did yon say you stood?
A. I stood right on the upper edge of the porch,
page 73 ~ a 1ittie bit above the door.
Q. Were you leaning against a post Y
A. No, sir.
Q. Which way were you facing T
A.. Facing the store, not the door.
Q. That would put your back towards the tntcli: on which
!.A_llen Wright was standing?
A. The truck was up a little higher than I was.
Q. The truck was up a little higher· than you were?
A. Out that way further.
Q. Here is a picture that has been introduced with the evidence of your brother sho,ving the truck, and I will ask you
if that is about where the truck was parked that afternoon 1
A.. Yes, sir, pretty close to where it was parked. ·
Q. Isn't that the entrance to the driveway which goes in
on the Town side of Mr. Robertson's storeY
A. That is where that goes in there, and I reckon that is
the store.
Q. So the rear of the truck was parked just about at the
driveway? ·
A. It wasn't in the driveway, the rear end of
page 74 ~ the truck was up here in front of the store, it was
along here (indicating) and this drive way is down
here.
Q. The back end of the truck was on the up side of the
storeY
·
A. Yes, sir, along here (indicating) .
Q. Then this picture is wrong?
A. It must be wrong.
Q. And you disagree with your brother who said, as Irecall it, that this truck in this picture is parked in the identical place that it was park-ed that afternoon?
A. It was parked out here (indicating).

,
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Q. I understood you to say you gave Allen Wright your
handkerchief to drink the pop with 1
A. Yes, sir.
Q. Where was he at that time¥
A. On the truck.
Q. And you left then a.nd came across and stood with your
brother and Mr. Robertson?
A. I was on the porch.

jr

~: t;:0~{;:~;r:ua:n:::::::g::t:;o:0::;t backtJ~r

A. I looked back there two or three times, and
he was still on the truck.
Q. What did you look :back for?
A. I was watching him drink the pop.
Q. Was there anything to call your attention to him f
A. No, sir, not at the time.
Q. Were you looking at him when he stepped off the truck 1
A. Yes, sir.
Q. How did he step off there?
A. He stepped off on the curb where the tracks come
do,vn there.
Q. Did he step on the curb or off the curb 1
A. He stepped along about the curb.
~,, ~
1~
, Q. When did you first hear the street car 1
~~
A. When it rang'
Q. V\'llere was the boy at that time 1
JJ ,
·
( ;:(/
A. About the middle of the track.
/ ..
Q. Now you testified in the Police Court, didn't you?
A. Yes, sir.
Q. Did you say that then 1
A. Yes, I reckon I did. ·It has been a long time ago,
though, nearly a year.
Q. When you testified in t~e Police Court which
page 76 ~ was on June 23, just two weeks and one day ·after
the accident, was it not f
A. I don't know exactly when it was, but I know it was
·
afterwards.
Q. And you said it has been practically a year since the
accident now, hasn't it?
A. ·Yes, sir.
/ Q. Would your recollection of what happened have been bet' ter then than it is now?
A. I reckon it would be a little better.
(
Q. I will ask you if you did not testify down there as fol·
: lows:

A

page 75
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the bell along about that maple. (. .
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' 'By Mr. Spencer : ·
'' Q. What did he want with the handkerchief'', and your
answer was ''A. He wanted to put it over the top of the bottle
and I gave him a handkerchief and he started drinking it
and I started on the porch and stayed there by the post .and
about the time I turned around the street car was coming
down and the fellow rang the bell and this boy was about
middleways of the track and the car was about 8 feet from
him and I hollered at him to turn around, and look at the car,
and the car hit him''.
A. That is right.
Q. ''You did not see him get off the truck", and your an. swer was ''I saw him when he stepped off the
r
__.gage 77 ~ the running ·hoard, just about the time I turned
~
around he stepped off the running board". Then
~ were asked this question ''How far was the street car
from him when he stepped off the running board'', and
your answer was ''I didn't see the street car then until he got
·in the midd}e of the track". Is that right?

.
\}

..

~A.
Yes, su.
Q. Then
you didn't see the street car at all until .the boy)~~)
-·
was in the middle of the track Y
A. That is' right.
·
Q. Did he take any more steps after you saw him in the
-middle of the track Y
A. He started to take one but he didn't take it though, he
just raised his foot up but he didn't g·et it over.
Q. Then you were asked this question .''Just how did the
boy step off the truck", and your. answer was "he just
stepped off'', and then you were asked this question ''Backwards or forwards'', and your answer 'vas ''Frontwards",
he had his back to the truck'' and then you were as}led this
question ''in other words, he had his back .to the tra,.ck and
stepped off frontwards", and your answer was "yes, sir",
and then you were asked ''and he started straight across
the track", and your answer was "no, sir, he was about
middleways when the car hit him, and then you were asked
this question "And when von first saw the street
page 78 ~ car it was about 8 f_eet .away from the boy'', andA. The man rang his bell about the maple tree,
I don't know exactly how far that is.
\ Q. But I asked you if tha.t is a correct statement of
what you testified to in the Police Court in answer to the
question ''when you first saw the street car it was about 8
feet away from the boy"? and you answered "yes, sir".
Isn't that correct?

II X/
;? -~
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A. It must be if you have got it down there.
Q. If it is down here, or not, isn't it a fact that you did
testify that the street car was 8 feet from him when you
first saw him!
(No answer.)
Q. Do you recall that I was in the Police Court that· morning¥

A. I think you were over there.
Q. Do you remember me asking you this question: ''When
you saw the street car the little Wright boy was approximately in the middle of the track and the car was aboutwhat did you. say the distance was-'' and your answer was
''about 8 feet''. Is that correct!
/ )<! A. When he_ was in the middle of the track Y
/
~ Q. Yes, is that right?
A. Not when he stepped over the second rail, it was at
"XX the maple when he was in the middle of the track.
/
~
Q. When he was in the middle of the track the
page 79 ~ street car was approximately 8 feet from him Y
A. It was further than that.
Q. Do you deny that two weeks after the accident you
$tated that when you first saw the street car it was 8 feet from
the boy?
A. When he was coming over the second rail.
Q. As a matter of fact he never got over the second rail. A. H-e raised his foot up, he had his foot over but he never
got his foot on the ground though.
Q. I believe you said a little while ago that this answer
is correct ''I did not see the street car then until he got in
the middle of the track". That is correct, is it!
~'>(} A. Yes, sir.
_

G

/

~(

ByQ~·idC~l~=r:stand you to say when the operator of the

operator of the street car rang the bell it was about opposite that maple tree?
)() A. ,yes, sir.
/
Q. Is that correct 7 _
A. Yes, sir.
Q. And you sa.y that the boy, if I understand you correctly,
and I don't \vant to lead you, but I understood you to testify
that the boy raised his foot up to go across the
- X1 page 80 ~ rail next to Robertson's Store, and at that time
/
v
the car was about 8 feet from him Y
- A~ Yes, sir, about along there.
Q. As you testified on you direct examination you have

II

.,
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been to the offices- of the Attorneys for the Lynchburg Traction & Light Company and discussed the case with them Y
A. Yes, sir.
Q. Have you any interest in the case at allY
A. No much.
By lVIr. Barksdale:
·Q .. I don't kno'v that it makes any difference, but I will
.ask you this question, haven't you discussed it with the attorneys for the plaintiff before this trial, the lVIessrs. Coleman?
A. Yes, sir, yesterday evening.
Witness stands aside.
-\By 1Yir. Paul Coleman: If Your Honor please, we would
like to call 1\{r. :NicGirinis, the motorman, as an adverse witness.
_By 1\tir. Barksdale: We object to that cause he is not an
adverse witness until he is proved such.
By 1\tir. Coleman : fie is presumed to be adverse if he is in
the employ of the Street Car Company.
By the Court: I think you have a right to do
page 81 ~ that.
By Mr. Abbot: vVe object to his being called as
an adverse witness and being cross-examined until he proves
to be adverse to the person calling him. There is no reason
.why he should be permitted to put him on as adverse witness, he is here in Court subject to his call like any other
witness, and simply because he works for the Lynchburg
Traction & Light Company is no reason why he should be
a.n adverse 'vitness.
By the Court: If you want to raise the question, you can
call him and develop whether he is adverse, or not.
By 1\fr. Coleman: All right, I will do that, but I would
like for the record to show that we called him as a.n adverse
witness.

W. G. :NicGINNIS,
sworn.

By ~fr. Paul Coleman:
Q. Your name is W. G. 1\ticGinnis 1
A. Yes, sir.
Q. Were you operating the street car of the Lynchburg
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Traction & Light Company on June 8th, 1931, when it ran
over and killed the young boy, Fred Allen Wright 1
A.. Yes, sir.
Q. How fast ·was your car travelling immediately prior to
the time of the accident Y
A. Around about 15 miles an hour.
page 82 }- Q. A:bout 15 miles an hour f
A. Yes, sir.
Q. What is the length of the street car that you were operating?
A. I think the car is about 42 feet, but I am not sure.
Q. Was it a ne'v model street car, that is:, the one that is
in use now by the Lynchburg Traction & Light Compa.ny7
A. Yes, sir.
Q. It wasT
A.. Yes, sir.
Witness stands aside.
G. A. WITT,
Hworn for Plaintiff.

DIRECT EXAMINATION.
Bv

~Ir.

Coleman:

"'Q. Please state your name, age, and residence?
A. G. A. "\Vitt, 1216 Monroe Street; age 44.

Q. l\{r. Witt, "rere you ever in. the employ of the Lynchllurg Traction & Light Company, the defendant in this case 1

A. Yes, sir.
Q. How long did you 'vork for that company?
A. About 22 or 23 vea.rs.
Q. You were employed by them for 22 or 23 years?
A. Yes, sir.
Q. During that time did you operate a street car of the
Lynchburg Traction & Light Company
Company?
A. Yes, sir.
· Q. Have you ever operated the ne'v type of street car?
A. Yes. sir.
Q. Frequently?
A.. Tlus coming September will be two years since I was
on them.
.
Q. You sa.y, as I understood yon, that you have operated
tl~e. ne'v ones quite frequently?
A. About nine months.

78

Supreme Court of Appeals of Virginia.

Q. While you were in the employ of the Lynchburg Traction & Light Company did you, as their employee, instruct
other members of the street car company as to
page 84 ~ how to operate the new cars 1
A. Yes, sir.
Q. What percentag·e approximately, of their employees did
you instruct as to the proper method of operating the street
car?
A. The new street cars not any but the old ~jpe of ears I
did.
Q. A great number of them?
A. Yes, sir.
Q. You are familiar with the operation of the new street
car, I suppose?
A. ·Yes, sir.
Q. Are you familiar with Fort Avenue in the City .of
Lynchburg'
·
A. Yes, sir.
Q. As it existed prior to its present condition?
A. Yes, sir.
Q. Have you ever operated a street car for the Lynchburg
Traction & Light Company up and down that Avenue?
Q. Now 1\!Ir. Witt, I 'vill ask you this question. The new
street car of the Lynchburg Traction & Light Company
such as is at present used by them, coming down Fort Avenue in the condition that the stroot existed then, that is,
with the elevated rail, travelling at 15 miles an
page 85 ~ hour, within what distance could an emergency
·
stop be made Y

By Mr. Abbot: We object to the question. I don't know
the pertinency of that question at all. The evidence is that
the man was· going at 15 miles an hour, and they put on a witness to prove that, and the evidence is perfectly definite as to
·
where it stopped.
By the O'ourt: I think the question is admissiblG.
By Mr. Abbot: We except to Your Honor's ruling.
By l\1:r. Coleman:
· Q. State to the jury within what distance a stop could be
made under the circumstances which I have detailed to you Y
A. Running at the rate of 15 miles an hourY
Q. Yes, sir.
A. He should have stopped in. half the length of the car.

By the Court : Did you put in the question the point at
which it was running?
·

.,

.
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By Mr. Coleman: Yes, sir.

Q. Would that be true on Fort Avenue approximately opposite Robertson'~ store, near the Fair Grounds?
A. It would depend on the condition of the rails, too.
Q. The evidence before the Court is that it was a dry day,
that is to say, the streets were dry and I assume
page 86 ~ the rails were ,dry, that it was about four in the
afternoon. Now I wish to incorporate that in my
·question and would like for you to answer it with that condition applicable.
A. With a dry rail he should have stopped in half the length
of the C~,tr, which is approximately 21 feet.
Q. What is the length of a carY
A. Not quite 41 feet.
Q. And he should have stopped in about 21 feet you say?
Now please state to the jury in order that they might be
familiar with it, what these new cars are equipped with by
'vay of an emergency stop, what occurs when you do Wish to
make an emergency stop?
A. There is two different ways by which you can make an
emergency stop. One way is your lever, you throw it part
the way oYer, and if you throw your air clean over in emergency it will automatically stop· the car.
Q. Does that put sand down on the rail also?
A. Yes, all at one time.
Q. And that is what you denominate as an emergency stop?
A. Yes, sir.
Q. I will ask you if the situation with reference to stopping
is in any degree varied by the kind of rails that
page 87 } are on the track, that is, what you call a '' T" rail,
or ones with a groove in it,
A. It is easier to stop on a '' T'' rail than on a gutter rail.
Q. What ldnd of rails were on Fort Avenue, on June 8,

1931?

· A. It is a 70 pound "T" rail, I am. not so sure of the rail,
but I think it was a 70 pound '' T'' rail.
.
Q. And you say a stop is easier to make on a "T" rail
than it is on a gutter rail?
A. Yes, sir.
.
Q. A gutter rail is one in the street, for instance, on Main
Street. is that a gutter rail?
A. Yes, sir, Main Street or Fifth Street.
q. Why do you call it a gutter rail Y
A. They have a flange on the rail,_ something that you can
pave up to the rail without the stone hitting against the rail

~upreme
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as the eleventh Street rail is now, but they laid a '' T'' rail on
/11th
Street and it is made out of cement instead of a gutter.
1
Q. Now Mr. Witt, on these new, street cars, which you
have described, I wish you would tell the jury what kind of
a cow-catcher or life saving device they are equipped with
in front of the carY
A. It has a fender that it attached on the body on the front
of the car right under the platform of the car, you might
say.
Q. I hand you herewith a picture which has
page 88 ~ been introduced 'vith the evidence of Mr. W. G.
Shaner, and will ask you to take it up here to the
jury and point out on that picture there exactly what you
mean in regard to that equipment t
·
A. You see this slat or this trap here, and I think it has
a six or eight pound weight; ·when bitting this it will drop
the fender, and the fender is placed back up under the body
of the car, and a·six pound 'veight should drop this fender by
hitting this concern here (indicating on picture), and '\vheu
anything hits that, six or eight pounds, I think it is, or it
might possibly be ten, it should drop this fender which is
back up under the body of the car.
Q. When it drops the f·ender, what occurs thenY
A. The fender is supposed to fall.
Q. Fall where?
A. Right down in front of the 'vheels and pick up any·thing that it can pick up but on a '' T ''rail as this is, it is more
difficult in picking up thun on a. paved street, because you
have got the distance behveen your rails in here (indi·cating). For instance, somebody might fall between here and
this thing· goes over it, if it should so happen this don't touch
it, it won't catch it a.t all.
page 89

~

By .the Court :
Q. How high is that first appliance in front

there.
A. You mean from the rail or the street'
Q. From the rail or from the ground?
A. I really don't know the exact distance.
Q. Can you estimate it Y
A·. I .would say six or eight inches, abol.1t six.
CROSS EXAMINATION.
By lYir. Abbot:
·· Q. ~{r. \Vitt, you say this is about six or eight inches aboYe
the rail. (Indicating.)
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A. Approximately, I don't know exactly.
·
Q. The tripper is the first appliance that is down under the
platform of the carY
A. Yes, sir.
Q. Do you know 'vhy that is up that distance?
A. To keep from dragging on the street.
Q. When you make curves 1
A. Yes, sir, evidently.
Q. So that in between the tracks and the lower edge of the
tripper on an open track you have a distance of some-or
do you know how high a '' T'' rail is above the cross-ties Y
A. No, I don't, but I imag·ine a 70 pound "T" rail would
carry you from the tie up four or five or maybe
page 90 ~ six inches.
Q. So that you would have a distance there of
7 inches plus 4 or 5 or 6 in which a body could go un~er the
tripper and fender without springing it. Tha.t is correct;
isn't it?
A. Yes, sir.
Q. You say it is easier to stop a car on a "T" rail than
on a g·irder rail Y
A. Yes, sir.
Q. Isn't your girder rail nothing on earth ·but a '' T'' rail
with the flange cut out from it and making· a trough for the
flange of the wheel to go along in Y
A. Sure, that is all it is.
Q. And the girder rail holds the sand better than the '' T ''
rail, does it not~
A. In some cases it does, hut the sand goes down in the
flange and if it don't get on the rail it doesn't do any good.
Q. It is in contact with the flange of the wheel Y
A. Yes, but the sand doesn't do any good.
Q. It makes more friction on it, doesn't it Y
A. No, sir.
Q. How do you account for a "T" rail being easier to
stop on?
page 91 ~ A. On your gutter rail on account of automobiles passing over it you pick up grease &c., and
it 'vill be slick.
Q. You mean a dry '' T'' rail is easier to stop on than a
gTeasy girder rail?
A. You piek up slime &~., from the street and automobile
and it is more difficult to stop on a gutter rail than on a '' T''
rail, at least. I have always fonud it that way.
Q. ~{r. 'Vitt, according to your testimony you were an
exceptionally good operator and you were an instructor on
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the old cars, I believe that is true, they put you there to
t-each people how to operate them Y
A. I did a number of times.
Q. Now it takes some time after danger becomes apparent
before you can make your hand work with your mind, doesn't

h"'

.
A. Yes.
.
Q. It is a moment of time, or it would take some time to
throw that bar offY
A. Yes, sir, it is a matter of throwing your hand like this
(indicating).
·
Q. When you say you could stop in 21 feet, you mean after
your brakes are applied, that that is when the car will come
to rest, going at 15 miles an hour Y
A. Yes, sir, sure, after you apply your brakes, after it is
.
thrown in emergency it should stop in half a car
page 92 ~ length.
Q. After you do your workY
A. After you apply your brakes.
Q. In this case, ~Ir. Witt, the testimony is that a young
boy stepped off a truck approximately 5 feet from the edge
of the car track and walked to the car track and took a
-couple of steps in it before he came in contact with the street
car. In your opinion would it have been possible for a car
running at a reasonble rate to have· been stopped in order
to avoid hitting him after be stepped off the truck Y
A. How far was the street car from the scene f
Q. Just long enough for the boy to step off the truck and
take two or three steps in the middle of the track.

By ~Ir. Coleman: That is not the testimony, one witnesH
testified that the car was back at that maple tree which the
map shows was 63 feet away.
By the Court : If there is testimony on which to 1base a
hypothetical question he can ask it, and you can ask an- other one if you wish.
A. Now what is your question Y
By Mr. Abbot:
Q. In your opinion was it a good stop, that is, could a car
travelling at a reasonable rate of speed have stopped while
the boy was taking three or four steps from the
page 93 }- truck?
A. How far did he travel after it struck the
boyY
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· Q. That is not my question, I am asking you whether it
could have been stopped within that period of time, that is,
the period of time that it takes a boy to take three or four
normal steps.
~- I really don't think so, that the accident could have
been avoided at least in that length of time.
By Mr. Coleman:
Q. One other question, Mr. Witt. During the 22 years that
you have operated a street car or were in the employ of
the Lynchburg Traction and Light Company, what was your
general custom when you observed children on or near the
street car track?

~\ .

.

By Mr. Abbot: We object to that question for obvious reasons.
Objection sustained.
Q. I will modify the question and ask what is the general
custom, or 'vhat instructions he received from his employer.
By JYir. Abbot: We object to that question.
Objection sustained.
By Mr. Coleman: Can we ask him what the instructions
were to motorman operating street cars; however, I will
withdraw th.e question.
Q. Mr. Witt, a street car traveling at the rate of 25 miles

page 94

an hour, one of these new type street cars, within
distance can it be stopped?

r what

By 1\fr. Abbot: We object to the question.
By the Court: He can ask it and you can cross...examine
him on it if you wish.

/

By Mr. Coleman:
·Q. Under the same circumstances I have detailed to you
l1eretofore 7
A. On a dry rail travelling at 25 miles an hour under
tbe same conditions, within a car length.
Q. Mr. Abbot has asked you about the time it t-ook you
to turn on the switch or to turn on the brakes, how long does
it take anybody to do that, when they ob~rve a dangerous
situation? Just tell the jury what you have to dot

J
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.N. All he has to do is to throw ·your hand .to the right, you
might say, that quick (indicating).
By Mr. Abbott:
Q. Your estimate about that is like the other one, that is
your perfect stop?
A. Yes, sir.
Q. With everything readyf
A. Yes, sir.
Q. But it will take you same time to do that 1
A. Yes, sir, that is the idea.
Q.. Were you talking about on a downgrade or on a level
g-rade?
A. Right where this accident happened, I understand is a
little bit downgrade, not much.
page 95 ~ Q. It is a 2.3 per cent grade~
A. That is a little downgrade and of course it
takes a little longer to stop on a grade than it does on the
level.
.

)f

II

!

I

Witness stands aside.

H. F. WRIGHT,.
Sworn for Plaintiff.
DIRECT

EXA~fiNATION.

By Mr. Goleman:
Q. What is your name Y
A. H. F. Wright.
Q. Where do you live 1
A. In Nelson County, iVa.
Q. Is your wife living Y
A. No, sir.
Q.. IIow long has she been dead 1
A. About 11 years.
Q. How many children do you have 1
A. I have five living~
Q.. Where did you and your wif·e last live together 1
A. Down in Nelson County, Va.
page 96 } Q. Will you please 'State the names of your
five living children and where they are situated lf
A. They are all up here. 1.\fy oldest daughter is Margaret .
Elizabeth, she lives in Lynchburg on Pierce Street, and works
at the Shoe Factory. The second daug·hter is Bessie Christine, and she is at the Miller Orphanage; the next one is my
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son, and he lives out at my sister's, back out here on what
you call the Timberlake Road; the next one is Clara Belle,
she is at the J\Hller Orphanage; the next one was the one
that 'vas killed, Fred Allen.
Q. What ·was his age?
A'. 13 years old the 22nd of February. He was born in
1918, I mean, before he was killed in J nne.
Q. liave you qualified as Administrator of your deceased
son's estate?
A. Yes, sir.
Q. I think the certificate is attached to the Notice of ~lo
tion sho,ving that you qualified in the Circuit Court of Nelson County. Is tha.t correct,
.N. Yes, sir.
Q. How long did you say your wife had been dead?
A. Around 11 years.
Q. Wha.t was the age of your son that was killed about
that time?
A. About 2% years old.
page 97

~

CROSS EXAl\IINATION.

Bv 1\Ir. Barksdale:
··Q. You say your son's name wa.s Fred Allen Wright and
he was born ~,ebrua.ry 22nd, 1918?
A. Yes, sir.
Q. I-Iow old was yqur oldest child at the date of your wife's
death?
A. She w·as around between 10 an 11 I think.
Q. Where had you and your 'vife been living prior to her
death?
A. On the farm. in Nelson County.
Q. Did your wife die there?
A. She died up here.
Q. Where?
A. At her brother's, ~{r. Jake Loving.
Q. She '"·as at Jake Loving's house when she died?
.A!.. Y·es, sir.
Q. Where were the children 1
A. Part of them were 'vith me and part down in the country.
Q. A~ter her death where did your oldest daughter live,
immediately after your wife's death?
A. She stayed in the country a while until I got them in
the l\Hller Orphanage.
Q. Was she in the ~filler Orphanage?
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page 98

~

A. Yes, sir.
Q. How many more were there Y
A. I had three daughters in the Miller Orphanage.
Q. Were they all sent there shortly after your wife's
death?
A. About 12 months, I suppose.
Q. You had how many boys¥
A. Three.
·
.Q. What disposition was made of those¥
A. Two of them are out at my sister's now. My sister
taken my baby when my wife died and the other little boy
was over at his -qnc~le's, my wife's brother, and the oldest boy
he stayed with my father and around in Nelson, up until
about three years ago.
Q. He stayed at your father's house Y
A. Part of the time.
Q. Where did he stay the other partY
A. With me, where I was working at.
Q. Where were you working Y
A. Part of the time on the farm, ·but the most work I done
was in the Orchard, and of course, that is on the farm.
Q. Y-our son Fred Allen ·wright was he at Mr. Loving's
at the time your wife died?
· A. Yes, sir.
Q. Had he been there ever since Y
page 99 ~ A. Yes, sir.
Q. Who had supported him?
~. I did all I could, I gave him all I ·was able to.
Q. But Mr. Loving has been supporting him Y
A. I suppose so.
Q. Did the boy ever give you any of his earnings, I mean
Allen Wright?
·
A. No, sir.
Q. How much have you contributed towards his support?
A. I couldn't tell you at all .
.Q. Have you given Allen Wright anything on account of
his ~upport?
A. Yes, I have.
By Mr. Coleman: We object to this line of evidence.
Objection overruled.
Bv Mr. Barksdale:
··Q. Ho'v -often did you go to Mr. Loving's to see your boy?
A. I don't know exactly.

,
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Q. .As much as once a year Y
.A. ·Yes, sir, I suppose more than that. Oftentimes I would
have the boy meet me down here and I would carry him up to
the Miller Orphanage to see his sisters, and out to my sister's.
Q. Have you done that more than onceY
.A. Yes, sir.
page 100} Q. How many times have you taken Allen
Wright to the Orphanage, you yourself?
A. I cannot recall. It has been eight or nine years since
they have been there, and I don't recollect exactly how many
· times.
Q. So with the exception of your oldest son who has been
with your father some and with you, none of the children have
lived with you since their mother's death?
.A. Not altogether, no, sir.
Q. .And your son Allen Wright has been with Mr. Jake
Loving ever since his mother's death and none of the other
child'1'en have lived there at any time, have they?
.A. No, sir.
Q. Only your son Allen f
A. Yes, sir.
Q. When 'vas the last time you had seen him before his
death?
A. I think I saw him on the third Saturday in May before
he was killed in June. That was my regular visiting day to
see the girls at the Orphanage.
Q. Is that the time you could visit the Orphangei
A. Yes, sir.
Q. Where did you see him at that time?
A. I have forgotten whether I saw him down
page 101 ~ in town or whether I sent over and got him, but
I am pretty certain it was on the third Saturday
in May.
Q. I think it has been testified that he came over in town
some time to meet you?
A. I would generally meet him at the viaduct Mr. Loving
would bring him over himself.
Q. Did he ever come over by himself Y
A. Not as I kn~w of, you see I didn't ,live in town here.

By Mr. Coleman:
Q. Mr. Barksdale has questioned you with reference to
what contribution you made to this deceased boy's support.
Where were you at the time of your wife's death Y
.A. I was in Nelson County and I came up here.

·.gg
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Q. Had you been sick and confined to the hospital?
· A. Yes, sir, I w:as in the hospital during the time when I
got my girls in the Orphanage.
. Q. Were you able to work Y
A. No, sir.
Q. He further questioned you with reference to when you
made visits to your children in the Orphanage and other
places. Did they have certain specific days on which you
could visit the Orphange ¥
A. Yes, sir.
Q. Did you visit on those dates Y
A. Most every time, I generally 'vent over
page 102 ~ every month and if I couldn't go every month I
went every other month.
By 1\fr. Barksdale :
Q. When was it you were in the hospital?
.A. During the time I signed the paper, I was in the Charlottesville Hospital, the University Hospital.
Q. You have not been there since, have you Y
A. No, sir, but I have been in the hospital here in Lynchburg.
Witness stands aside.
By Mr. Coleman: Now I would like for the jury to retrie, as I desire ot offer certain evidence.
(Jury retires from court room.)

By Mr. Coleman.: I now want to introduce Section 696 ofl
the Lynchburg City Code, with reference to fenders on street
cars.
By ~Ir. Abbot: We object to the introduction in evidence
of that ordinance because we are not charged with any negligence under it, we are not charged with not
page 103 ~ equipping our street cars with proper kind of
fenders, but only that we failed to keep the fenders in repair. There is a further objection to the introduction of the ordinance and that is that there is not one iota of
evidence tha.t the street car was not equipped with a proper
kind of fender.
By the Court: I tl1ink the objection should be sustained.
By l\{r. Coleman: Then I will withdraw it.
Now I want to introduce the ordinance with reference to
the speed of cars, Section 695.
'
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By Mr . .Abbot: We have no objection to that.
By the Court: Then you can introduce that.
(Jury returns into Court room.)
By JYir. Coleman: I will now read Sootion 695 with reference
to speed of cars.
"The ca.rs used on said railways shall be provided with
proper brakes, and no car shall be permitted to run at a
greater speed than hventy-:five miles per hour; provided,
that no car shall be permitted to run at a greater ·speed than:
.fifteen miles per hour between Fifth and Twelfth Streets
on l\fain Street or over Rivermont Bridge, nor shall any
car having a 'flat wheel' be run across said bridge.- For any
violation of this section the owner of such car shall be fined
twenty-five dollars for each offense.''
page 104

~

DR. ,T. B. NOWLIN,
Sworn for Plaintiff.

DIRECT

EXA~IINATION.

By :Nir. Coleman:
Q. You are Dr. J. B. Nowlin?
A. Yes, sir.
Q. '¥hat official position do you occupy with the City of
Lynchburg~

A. City Coroner.
Q. As City Coroner is it your duty to investigate deaths
which occur in the City of Lynchburg, such as the accidental
death which is the object of this suit here 1
A. It is.
Q. Did you go to the scene of the accident on Fort Avenue, near Robertson's store, within the City of Lynchburg
on June 8th, 1981, to view au accident which occurred between the Lynchburg Traction & Light Company and with
a young boy named }Pred Allen Wright, who was killed f
A. Yes, I did. .
Q. When you got there had the boy's body been moved?
.A.. It had not.
Q. Where was it 1
A. The rear wheel of the f1~ont truck on the lefthancl sido
was resting partly on the boy's body-the front wheel was
supposed to have passed over it.
page 105 ~ Q. Did it, in fact, pass over it?
A. I suppose so.
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Q.. Was his body cut T
. A. It was practically cut in two.
Q. Of course he was dead f
A. Yes, sir.
Q. He died as a result of this accident, I assume Y
A. Yes, sir.
No cross examination.
Witness stands aRide.
Plaintiff rests.
By Mr .. Abbot: Now if Your Honor please, we would like
.to make a motion.
(Jury retires from courtroom.)

By Mr. Abbot: We move the Court to strike out the plaintiff's evidence on two grounds:
1. That Allen Wright was in a place of safety up to the
time when it was too late for the motorman, by
page 106 ~ the exercise of reasonable care, to save him, and
that up to the time that said Allen Wright left
his place of safety, there was nothing to suggest to the motorman that he did not intend to remain there until the street
car had passed, and no negligence has been shown on the
part of the defendant company.

2. That Allen Wright was guilty of contributory negligence.
(After counsel for both sides had argued the motion fully,
the court ruled as follows :)

neg-1~

By the Court : So far as the question of contributory
ligence is concerned, I have no doubt about that, I think he
was guilty of contributory negligence, and I would like to
hear you Attorneys on the question of the last clear chance.
~.

(Counsel for both sides argued the question of the last
clear chance before the Court, and the Court asked the Re_porter to read the evidence of LeRoy Shaner, which was done,
and thereupon the Court ruled as follows:)
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, By the ·Court : I think, after hearing the evidence read,
.there is sufficient .evidence of the last clear chance to let it
go to the jury on that question. I hold as a matpage 107 ~ .ter of law, the boy was guilty of contributory
negligence, but there is sufficient evidence of the
last clear chance to let it go to the jury on that question.
,
By Mr. Abbot: We except to your Honor's ruling, and
as grounds for our exception, we state thrut there is no evidence to show that there was a last clear chance to save t~~
child, and that there is no evidence of primary negligence
.on the part ·of the company, and further, that the evidence
shows that the accident occurred immediately after the boy
went on the track, which, as a matter of law, makes it a case
n9t of the last clear chance.
(Jury returns into Court room.)
page 108 } EVIDENCE INTRODUCE:D O·N BE·HALF 01F
DEFENDANT.
H. G. GARLAND,
S'worn for Defendant.
DIRECT EXAMINATION.

By Mr. Abbot:
Q. Mr. Garland, you are an engineer?
A. Yes, sir.
Q. How old are yon 7
A. 52.
Q. What is your office; are you not the City Engineer!
A. No, sir.
Q. You have been, have yon not?
A. I was City Surveyor for a number of years.
Q. But you .are not now?
A. No, sir.
Q. You are engaged in surveying and engineering Y
A. Yes, sir, general practice.
Q. I hand you a map marked ''plan of· a portion of McJ(inley Avenue, Lynchburg, Virginia, survey May 23, 1924".
Did you make tha.t map!
A. Yes, sir. ·
Q. I suppose you made the survey for it on the 23rd of
May, 1924?
A. Yes, sir.
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Q. Since that time did you have occasion to do any surveying in that section?
A. Yes, sir, I made another survey in J annpage 109 ~ nary, 1931.
Q. What was the purpose of that survey?
A. That was just before the improvement of Fort Avenue, in moving the car tracks and widening the street.
Q. Did you correct your former survey as of that time 1
A. I checked the two surveys, one of 1924 and one of 1931.
Q. Does that correctly show the location of the houses, the
property lines and driveways in that section as of ~fay 23,
l 924, and January, 19311
A. Yes, sir.
By lv[r. Abbot: I will ask you to introduce that map in
evidence as Defendant's Exhibit No. 1, Garland.
tSaid. 1nap is here introduced in evidence, and is marked
Exhibit Garland 1.)

~

Q. 1\Ir. Garland, you show Robertson's store, Robertson's
residence and porches there, I believe?
A. Yes, sir.
Q. Where is the porch to Robertson's store?
A. Directly in fror1t of the store.
Q. What indicates it?
A. The dotted section there, showing the concrete floor
porch.
Q. What is that break in the curb line directly across from
the porch?
page 110 ~ A. That is a break left there for crossing the
crossing, and the street car track.
Q. Now just below Robertson's store, there is an alley
way marked "J. L. Williams' alley". Does that extend out
here (indicating) ?
A. Yes, sir.
Q. How far is the upper or the Fort Hill side of that alley from the Fort I-Iill side of the break in the curb above
there? .
A. About 22 feet.
Q. How far is the curb line from the lefthand car rail,
going out?
A. 3 feet.
Q. What was the grade of the street car track in front
of Robertson's store?
A. 2.4 grade down towards Lynchburg.
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Q. How far does that grade extend?

A. It extended for several hundred feet.
Q. I notice on your ma.p, in front of the lower side at ~fun
ford Wiliams' residence, you have marked it 2.3 per cent?
A. That could be caused by a slight dip in the rail where
those elevations were taken, but it is all practically the same
grade.
Q. Tell the jury what you mean by a 2.4 per cent grade?
A. It means a rise of 2.4 feet in a horizontal
page 111 ~ distance of 100 feet.
Q. Do you know where the street car tracks
ended in 1924 and 1931 before they were moved in to the
middle of the driveway?
A. 'Vhere they ended?
Q. Yes, where the end of the line was.
A. About at the Fort Ifill lVIonument. I think. the Early
~{onument.

Q. Was the car track straight from Robertson's Store to
the end of the track?
A. Yes, practically straight.
Q. What was the visibility there~
A. You could readily see from Robertson's S'tore up to
Oak Ridge Boulevard or Williams' store, either one.
Q. To Oak Ridge Boulevard?
A. Yes, sir.
Q. And Oak Ridg-e Boulevard is where with reference to
the slope of the hill?
A. It is just a bout the crest of the hill.
Q. How far is it from vVilliams' alley way to the end of
the street car line f
A. I would say it is between a quarter and a half a mile
or one-third of a mile, maybe more. It is not over half a
mile.
Q. You do not remember measuring that at one
page 112 ~ time, do you?
A. I may have done so, but I don't recall it.
It does not show on this map and I cannot scale it.
Q. I thoug-ht possibly you could remember it. Could you
tell by lookinp: at tbat map and seeing the distances tha~
have been blotted out?
A. No, I don't see it recorded on there anywhere.
Q. After you get to Oak Ridge Bolilevard is there a grade
from there to the end of the line, or is it flat?
·
A. A slight grade, practically flat.
Q.. Could you, or not, see at the time before the car track
was changed, a car at the end of the street car line?
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A. I wouldn't state positiveiy; but I thiiik yott couid, eertai:Qly the upper part br the car.
Q~ And ybil say tlie curB was 3 teet ff6in th~ hill 7
A~ YJ~s.

sir.

Q~ Wli~i.t lHhd bf rails were tliefe; do ydu f~fti~nibt!r what
cliaraeter of rail~ w~re tliere t
A. No, sir.

CROSS EXAMINATION.

By l\Ir. Col~thaii:
.Q. A fnt116riiHni sHindiiig oii a

~
.
at . Oak 1Utlge
Boulevard would have an unobstructed vie~ all tli~ way to
Robertson's store, wouitlii ;t he 1
page 113 ~ A. Yes, sih
.
Q~ Thei~a is iibthing in· tlie ~vofltl to prevent
his seeing any object on the track for that entire aish\iiceY
A. No, sir;

sti·e~t

car

Witness stands aside.

L: W~ BAUGH.A1-t,

S~brri for D~fehdant.

DIRECT EXAMINATION.
By

~Ir.

Abbot:

.

.

.

Q. You live· in Ljnchburg, I Beli~ve 1

.A.. Yesi sir.

Q. Were you on the street car that rdii ov~f tlie
boy on tht:! afterhdtHi of J tine Sth, i9311 ·

Wtight

A. Yes, sih
Q. Where had you boarded that street car?
A. I got oil at fifth aiid Mairi and rtlde otit to. Peakland
an4 Fort Hill and was coming back rrditi Fort Hiii.
Q. What was the occasion of your trip?

·
A. It was a tiglit w~fm day ahd t liad a pass and i was
ju.st eptlliiig off a little.
..
_
page 114 ~ Q. What sort of a pass do you fefef to'
A. A vteekly pass.
Q. One that you had to brly from the cofupaiiy?
it. 1res, sir.
·
Q. ·Wlhere 'vere ybri sitting .ofi the street cat coiitiilg into
town from the end of Fbrt Hill?
.
A. I was sittii1g abortt tlie third seat fforli the front, on
the right hand sid~; :hext to the Fair Groiliifls.

\
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Q. ·On the right hand side, next to t·he street;
.A. Yes, sir.
.
.
Q. And yofi were on the thiftl seat frem tlie ffoiltY
A. Yes, sir.
·.
.
Q. Did you see this Wright boy pritif to the accideht 7
A. No, sir, I did not.
.
Q. How fast was the §.treet car i)foc~eding from the end
of the line on down to the point of accident?
.
A. I suppose about 15 miles an hour, of s8methihg 'like
that.
. .
Q. Was it, or n<;>t, proceeding Hi tli~ hsti~l way1
A. About like usual; yes, I thouglit SO;
page 115 } Q. Was there any tfaffie ctingestion brl your
, . . trip out ot PeakHi.nd and o:ri back to the end of
Fort Hill?
.A. No, sir.
Q. You say you did not see the Wright boy before the street
ear hit himf
A. No, sir, I did not. . .
.
Q. What called your atte1.1tiort to hirii?
.A. The car made rt ~uiClt stbp; h:fid stifueone sitting in front
of me said something ·~bout the ~ar runnjng over a child.
Q. What were you ddirl* 611 the street bar at that time,
'vere you reading or talking to anyone f
. . .
A. No, sir, I was not reading, but I think t wits talkiiig
l\Ir. Stevens, probably.
.
,
Q. What were you talking to liilli dbolit, _do you :f~~allY
A. I have a little piece of t>r6p~rty out iii .F.aifview Heights
and he lives out there and I was talldiig to Hirti sorliething
about it.
Q. Was he sitting behind you or in front of ydtl?
A; I tliilik he was behind iii~.
Q; Was anybody oh tile s@a! with Mf. st~t~n.s;
.A. I think so, but I don't know who it was.
·Q. Do you recall wl1ere the car came to a stdp, 6r where
the back eiiff of the car was ijft~r it stQpp(!d Y
_
pag·e 116 ~ A. It stopped theN~ aobrlt RdbtH:tsoh's Store,
I think.
Q.. Wh.ieh part ef the .~treet ciir; do yoti reooii y
A. N6, I ddn 't kiib\¥, tfuH I ao. .
_
Q.. I will ask yon if you remember a trlick pilr'k~d But
in tlie driveway!
A. Yes, sir, when the car stopped thef~ was a trutH{ opposit~. the car next to the §treet ca.r, parked.
Q. Opposite what part of the street car?
A. I would say about half or two-thirds.

to
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Q. To,vards the rear end Y
A. Yes, sir.
Q. Had the street car cleared the truck when it came to a
stop¥
A. No, sir~ it had not.

·CROSS EXA].1INATION.
By Mr. Coleman:
Q. D·o you know how far the street car ran after the motorman applied his brakes?
A. No, sir, I don't know exactly but it had not cleared
the truck when it stopped.
Q. It went some little distance, didn 1t it f
A. I suppose it did, probably half the distance
page 117 ~ qf the car, or maybe a little more.
Witness stands aside.

RUFUS STEVE·NSY
Sworn for defendant.
DIRECT EXAMINATION.
By Mr. Abbot:
Q. Where do you live 1
A. 2211 Fairvie'v A venue.
Q.. How long have you been living in Lynchburg?
A. About 37 years.
Q. Do you ride the street cars 1
A. Yes, sir.
Q. Were you on a street car on the afternoon of June 8,
1931, that ran over a boy in front of 1vlr. Robertson's store
on Fort Avenue Y
A. Yes, sir.
Q. W11ere did you board that car?
A. At the end of the line.
Q. Where were you sitting on the car 1
A. The third or fourth seat on the right hand side.
Q. 'Vas anybody sitting in the seat with you?
page 118 ~ A. Yes, sir, a young fellow by the name of
English, who was next to the window .and I 'vas
sitting on the inside.
Q. Was anybody sitting in front of you or behind you at
the time?
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·A. Mr. Baughan, he was, and I was talking to him, the gentleman who just testified.
Q.. Where was he sitting, was he in front of you¥
A. Yes, sir, he was in the seat in front of me.
Q. And you were talking to him?
A. Yes, sir.
Q. Did you see this child before the accident~
A. No, sir.
Q. What were you talking to ~:fr. Baughan about, do you
rooalll
.
A. We 'vere talking about some real estate.
Q. What rate of speed 'vas the street car travelling?
A. I couldn't tell you, I wasn't paying any attention to it
at all, it must not ha.ve been unreasonable if it was, I might
have paid attention to it, but I was interested in our conversation and I wa~n 't paying any attention to anything
else.
Q. What was the first thing that called your
page 119 ~ attention to any trouble?
A. When the motorman applied his brake, and
then I looked up and about that time the car stopped and
the motorman g-ot up and was ring·ing his hands and he said
"Lord, what will we do'', and I jumped up and went up to
the front.
By the Court :
Q. What did you see before that~ Or what was your answer!
A. The motorman had jumped out of his seat and was
looking out of the window and ringing his hands and he said
"Lord, what will we do"~ and I jumped up and went up
to the front and I said "'vhat is the matter" and he said
"there is a boy under the car", and I said "open the door and
let us see if we can do anything", and he opened the door
and I went out and went around the car, and I found the
boy under the lefthand front wheel, and that is about all
I know -about the case.
By !fir. Abbot:
Q.. Do you remember where the street car stopped with
reference to 1\ir. Robertson's store~
A. The truck was standing by the curb and the· rear end
of the car had not passed the truck.
Q. And the truck was parked where, do you recall Y
A. Right in front of the store, as well as I repage 120 ~member.
Q. Do you remember where the child's body
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was after the car came .to a rest, that is, was it laying in
the driveway, or do you remember anything about that Y ·
A. No, sir, the head and body part was under the car,
and this much of the boy was on the outside (indicating).
Q. You don't remember where that was with reference
to that cross-over there?
A. No, sir, I don't, but it was right in front of the store,
you might say.
Q. Do you know ho'v far the street car ran after it struck
.
the boy?
A. No, sir, not confidential; but something like 25 or 30
feet maybe, or maybe the length of the car., I believe, I wo-uld
say the length of the car or something on that order.
Q. But you said you did not see the car strike the boyY
A. No, sir, the firs·t time I seen the boy he was under the
car.
Q. But when the street car came to rest it had not cleared
the truck which stood in the driveway?
A. No, sir, as well as I can remember they were
page 121 ~ along like that. (Indicating.)
CROS'S EXAMINATION.
By Mr. Coleman:
Q. Have you been accustomed to traveling up and down
this track out there on Fort Avenue?
A. Yes, sir, I have done a lot of work in that section and
always ride the car.
· Q. You are familair with the track out there Y
A. Yes, sir.
Q. It is perfectly straig·ht for a long distance, as a ma.tter
of fact, it is straight from the point or from the end of the
car line all the way down to the bottom of the hillY
A. Yes, sir.
Q. And it is perfectly straight down from Oak Ridge
Boulevard to where this accident occurred Y
A. Yes, sir, I think so, you could see down there.
Q. There W!aS nothing on earth, so far as you know, to obstruct the vision of the motorman as he came down on the
·
street car, down that track that you know of?
· A. Not that I know of.
Q. As I understand from your testimony, when the street
car came to a stop the rear end of it was not
page 122 ~ quite past the rear or tail end of the truck. Is
that correct?
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A. The way I understand, it was maybe a foot or two, or
it lacked a .foot or two of passing.
Q. Now after the street car struck this young boy, which,
of course, you could feel, couldn't you Y
A. There was a little sound, hut I didn't know what it
was, it looked like something snapped like that (indicating)
after he applied the brakes.
Q. And after that time I understood you to state that the
car ran 25 or 30 feet or nearly a car's length?
A. Yes, sir.
Q. After that occurred Y
A. After he applied his brakes.
Witness stands aside.
page 123}

EDWARD SMITH,
Sworn ·for Defendant.
DIRECT EXAMINATION.

By Mr. Abbot:
Q. Where· do you live Y
A. 601 Victoria Avenue.
Q. Where· were you working last June Y
A. For the Allen Morris Sign Co.
Q. Is that in the Fort Hill Section 7
A. Yes, sir.
. Q. Were you on the street car on J nne 8th that struck
young Allen Wright'?
A. Yes, sir.
Q. Where did you board it Y
A. Up there right where you come out-I don't know what
the name of the street is.
Q. Just before the accident how fast was the street car
going?
A. I imagine 1between 15 and 20 miles an hour.
Q. Was there anything unusual in the way it was running?
A. No, sir.
Q. Did you hear the bell being rungt
A. Yes, sir.
Q. When did you .first hear the bell rung f
A. He started running it about in front of the Fair Grounds
gate.
Q. How far from where the accident took
page 12~ } place Y
A. I don't know, ·but a pretty good ways. He
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rang it all the way down from in front of the Fair Grounds ..
Q. Approximately how far 'vere you away from the scene
of the accident when you first heard the bell ringf
. A. I don't know.
Q. ~When you first heard the bell ring, was there anything
unusual about the way it was being rungf
A. No, sir.
Q. Just the ordinary ringing of the bell f
A. Yes, sir.
Q. Did you see the boy before he was struckf
A. No, sir.
Q. What called your attention to anything unusual¥
A. He rang his gong unusually loud and then I felt a jar,.
which is the only thing I noticed about it.
Q. Yon heard him ring· it unusually loud and then you felt
a jar¥
A. Yes, sir.
Q. Do you know where the brakes went on?
A. Yes, the car gave ·a jerk when he appled the brakes.
Q. When 'vas that with reference to the unpage 125 ~ usual ringing of the bell 1
A. Right afterwards.
Q. You say you felt a jar just after the unusual ringing of
the bell 1
A. Yes, sir.
·
Q~ How far did the street car run then?
A. I imagine it stopped in about the lengtl1 of the car, it
didn't run far.
.
Q. Did you measure it?
A. No, sir.
Q. Did you see a truck standing there f
A. No, sir, I didn't notice it.
Q. Do you kno'v where the street car carne to rest with
reference to Robertson's storeY
A. No, sir, I don't.
Q. As soon as this happened, you got out and left f
A. Yes, sir.
·
CROSS EXAl\1IN.A.TION.

By 1\tir. Coleman:
Q. What part of tl1e car did you say you were sitting on f
A. In the back, on the lefthand side.
Q. How far from the back Y
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A. I imagine I was about three or four seats
page 126 ~.from the back.
Q. You said he rang· the bell about the Fair~
Grounds gate 1
. A. Yes, sir, up there in front of the entrance.
Q. That is how far from Robertson's store1
A. I don't know, about half a block I think. I don't kno'v
the e·xact distance, but it is a pretty g-ood 'vays from the
store.
Q. After he rang the hell at the Fair Grounds gate, did
he slacken his speed any from there until he hit this child 1
A. I didn't notice.
Q. You could not tell that he slackened his speed any?
A. I wasn't paying any attention to that. He generally
rings the bell coming down there and there was nothing unusual about that.
Q. IIow long did he ring afte-rwards 1
A. He kept on ringing it.
Q. Until he struck the child 1
A. Yes, sir, I imagine he did.
Q.. He rang it continuously then for half a block?
A. Yes, sir.
Q. And at one point before he applied his bral{es he rang
it unusually loud?
A. Yes, sir.
Witness stands aside.
page 127 ~

MRS. I\L E. HALL,
Sworn for Defendant.
DIRECT EXAl\tfiNATION.

By ~fr. Barksdale:
Q. 1Yere you a passenger on the street car which strucli
· Allen Wright on the 8th of June last?
A. Yes, sir.
Q. Where did you board the car f
A. At the beginning of the car line out at Fort Hill.
Q. 1Vhat rate of speed was the street car going at just
before the- collision 7
..t\. I would say not more than 15 n1iles an hour.
Q. Do you ride that car frequently?
A. Yes, sir.
Q. Was there anything unusual about the rate he was going on this afternoon?
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A. No, sir, not that I know of.
Q. vVhat called your attention to the accident y
A. When the operator applied his emergency brake.
Q. Did it make a sudden stop Y
A. Yes, sir.
.
.
Q. Do you know how far it ran after he put his brake

onY
A. No, I don't, but the street car had not cleared the truck
when it stopped.
page 128 J Q. You noticed a truck parked there Y
A. Yes, sir.
Q. And you said the rear of the street car had not cleared
the truck?
A. No, sir.
Q. By about how much had it failed to clear the truck?
A. I didn't notice in particular.
Q. You know nothing further about it Y
A. No, sir, I didn't see the boy at all because I was on the
lefthand side, on the. second seat from the front and of course,
I was looking the other way.
No cross

examination~

Witness stands aside.

.

page 129

~

EARLY ENGLISH,
Sworn for Defendant.
DIRECT EXAMINATION.

By Mr. Barksdale:
Q. Where do you live Y
A. Out near S'andy Level, about 14 mil~s from Gretna.
Q. In Pittsylvania. County?
A. Yes, sir.
Q. vVhere were you living last June y
A. I was boarding with one of my sister's on ·Campbell
Avenue in Lynchburg, or just outside the City limits.
Q. Were you working in Lynchburg?
A. Yes, sir.
Q. How long had you been staying in Lynchburg?
A. I came over here the 27th of January.
Q. Did you work for Mr. Stevens who has just testified
here today?
A. Yes, sir, I 'vas working for him at that time.
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Q. Were you on the street car that ran over Allen Wright
on the 8th of June last year Y
A. Yes, sir.
· Q.. Where did you get on the carY
A. .At the end of the line.
Q. What seat were you sitting on, if you re_page 130 } call Y
.A. .About the fourth seat.
Q. On which side Y
A. On the righthand side coming down.
Q. An")nbody in the seat with you f
A. Mr. Stevens was sitting by the side of me.
Q. Who was on the seat in front of you Y
A. Mr. Jones, I think it was Jones.
Q. The gentleman who is here today?
A. Yes, sir.
Q. .Sort of a bald headed man f
A. Yes, sir.
·Q. Do you know positively what his name is Y
.A. Jones, I think they called him, I think that is what
Mr. Stevens called him.
Q. Was he and Mr. Stevens talking at the time Y
A. Yes, sir.
.
Q. Did you take any part in the conversation Y
A. Not a bit.
Q. Which way were you looking?
A. I was looking down the track.
Q. In the direction the car was going Y
A. Yes, sir.
Q. Did you see the boy on the truck who you later found
was Allen Wright?
A. Yes, sir, I saw him on the running board.
Q. You saw him on the running board of the truck Y
A. Yes, sir.
page 131 } Q. Where was the truck Y
.A. Standing in front of-I don't know that
man's name that runs that store.
Q. In front of the store where the accident happened Y
A. Yes, sir.
·
Q. ·What was the boy doin~ when you first saw him Y
A. He was reaching over after a drink when I first saw
him.
Q. When you saw that how far away was the street car

from the boy Y
·· A. I don't know exactly how far it was when I first saw
him.
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.Q. Can you estimate how far it was Y
A. I imagine about 20 feet, maybe, or a little further than
that, I won't say for sure.
Q. Did you hear the motorman or operator of the car
ring his ·bellY
A. Yes, sir.
Q. When you first heard it was there anything unusual in
the way he rang itt
A. No, sir, I didn't see anything.
Q. Just the ordinary way of ringing the bell 1
A. Yes, sir.
Q. 1Nas that 'before you saw the boy on the running

page 132 ~

~

board~

A. Yes, sir, it was before.
Q. You say you looked out in front of you and
saw the boy on the running board reaching for a bottle~
A. Yes, sir.
Q. Was there anything in the movement of the boy or anything about him at all to indicate tha.t he was going to jump
on the traek?
A. No, sir, I didn't think so, he was standing there reaching over on the truck.
Q. .As the car 'vent on further, what did the boy doY
A. When he got on down there he just turned around and
made a dive right off, but he was still reaching over until
he got in about 8 or 10 feet of him and he turned around and
made this jump.
Q. You say when the boy turned your impression was he
made a jump?
A. Yes, sir.
Q. You mean over on to the street car track¥
A. Yes, sir, over on the stree·t car track.
Q. When he made his turn from reaching for a bottle was.
there any hesitancy or stopping on the part of tl1e boy on
the truck, or did he just step right on off?
A. He just stepped right on off.
page 133 ~ Q. From the time he did turn did you see anything about the boy to indicate that he was going to jump off the truck?
A. No, sir, not a thing.
Q. ·When the boy did turn and jump how far was the street
car from him, the best you can judge Y
A. About 8 or 10 feet.
Q. About how fast was the street car running 7
A. I would s·ay about 15 or 20 miles an hour, the best I could
tell.
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Q. Was it running, or not, at the usual rate of speed as it
came along there?
A. About a moderate rate of speed, I think.
Q. Was it about the usual rate as it came by there~
. A. Yes, sir.
Q. When you saw the boy, -as you say, jump out on the
track, what did the operator of the car do, if anything?
A. ,He throwed his brakes on and stopped it as quick as
he could.
Q. Could you feel the brakes being applied?
A. Y·es, sir, I could feel the jar from the street car.
Q. Was that immediately after you saw the boy jump?
A. Yes. sir.
page 134 ~ Q. How far did the street car run after you
felt the brakes applied?
A. A little over half the length of the car maybe.
Q. Did you get off the car?
A. Yes, sir.
Q. Did you notice the truck that the boy had been standing
on?
A. Yes, sir.
Q. Had the street car cleared that truck?
A. No, sir, I don't think it had cleared it.
Q. By about how much had it failed to clear it f
A. The hind end of the street car was about ·middlewav of
the truck.
~
Q. Have you got any connection or interest in the Lynchburg· Traction & Lig·ht Company at all?
A. No, sir.
Q. Have you ever worked for them?
A. I never have.
CROSS EXAliiNATION.
By ~fr. Coleman:
Q. Where did you say you lived at the time of the accident?
.
A. Out here on Fairview Road, going out topage 135 } wards Rustburg.
·
Q. As I understand, the car came on down and
you saw this boy standing on the running hoard of the truck.
Is that correct~
A. Yes, sir.
Q. How far was the truck from the curb; the truck was
facing up Fort Avenue, was it not?
A. Yes, sir.
Q. How far was the truck from the curb 1

I
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A. I don't know, I never noticed it.
Q. Was it close up, or not 1
A. It was close, but I wouldn't say ho.w far or anything
like that ..
Q. Is that approxhnately the position of the truck there as
it. stood thm;e. by the- curbY (Indicating ()n photog:ttaph..)A. Ye-s, sir,. I think s.o.
, Q. . Bow far woul{l you say it is. fFom that r\Ullling board
to the curb and from the curb to the lefthand raiJl m the
car track as y.on go out Fo:rt A venue?
A. I would say that was, about 4 feet ..
Q. From. here. fi>Vet· to. tha.t rail! (IndieatintJ;.}
A. Yes, sir, the best I can say..
Q. DQ yo.\lt moon f.Q! this illlry, to oode:JZstand that this lllQIJ'
from the standing position on the. rl:l!E!D.i:mg OO.ard, made a
jump of io,ut· f~t. QV'er into the track¥
A. Yes, sir.
Q. That is what you want the jury to believe!!

A .. Yes, sir..
Q. Did you see the pop bottle in his handY
A. No, ·sir, I did not .
. Q. He was leam.ing: over in the- truc-k you say¥·
A. Yes, sir.
Q. Did :he. come. up this. way- (in€1rLe.ating ),, OJtr· did he tnrn
l&~foxe he. j;ump.ed t
. A. Yes, sir, he turned around and n1ade a spriDtW.··
Q. Did. he . try to, fo.rce- hi:msel& e;v.:er like.· that ~.in<ilrl:eating) f
A. It looked like ln.e! just made~ a hrum;g~e ..
Q. Did you see any pop bottle in his hand l
A. No, sir.
Q. After the accident, did you see whe-:ue: the: l!l(i)J}p bo..tile
struck the side of the carT
A. Yes, sir, I sa.w.- one· along· there.
Q. How far was that below the car?
A.. It wa.sn't ·so faa-..
Q. You mean to tell the jury he jumped from the· mm.ni.ug hoard o.n across th.e: (3rutb awl. ea over iruto the track?
A. He made a lunge right ove:u there\..
Q. Fo.Jt· a distance whicl1 ~on es.tima1te. 11o be only 4 feet?
' A,_ Ye.s., sir..
Q. YoU, could see the boy standing there anriL iilire: El~Xi>to:rr
man could see the boy standing· on the truck pe!!fi.ec11lw plain
as; he: cama do;wn the-:ue:?:
page 137 ~ A. Yes, sir; l gtreS& he eQuJ.d,
Q. You further testify that you cltiu Dl?lt. thi:nk
the car went but 111b.o.ut half a. e&li length.?
page 136 ~
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A. I don't think so,
Q. After he. applied the b:rakes-7
A. No, sir.
Q. .Although you further testified that t:be r-ear end of the
car had not quite. gotten below the end of the truck Y
A. Yes, sir.
Q. It is in ~vidence here by some three or four witnesses,
at least, tha.t the car went· an below, that is, the rear end of
the truck had not quite got bel{}W it, is that your view of it?
A. Yes, sir, I think so.
Q. And it went from the 8 OT 10 :fe·et whiclt you say it was
at the time the boy made the lunge, down to that position Y
A. Yes, sir.
-Q •. Did you hear any bell being, :rnmg as it eame down there T
A. Yes, sir. ·
·Q.. D.id you hear any unusual bell ringing just bef<iJre the.
)
accident occurred t
JJ ~It
A. No, sir, it w~ j:liLSt a continuaL alarm all the way down. '
Q~ Then all the way down thle track the motorpage 138 ~ man was ringing the .bell?
A. Yes,. silr.
} .- (
Q. Did the lJoy seem to be paying attentian. to· the :riJnging J)J;o.
of the bell?
A .. He didn't seem to..
Q. Could the m. otorman see t'haJt h~ was not apparentl'y.)
j
paying any attentio.n tQ. tJ.w liimgjng af the bel1?,
J ~/&
A •. I guess he e.Q.u!d.
Q·. You guess lie cauld,. you can stand aside.
.

(f

By Mr. Barksdale: Wait a minute.

·

Q.. You say the boy dfd not notice the ringing: of· tlh.e.: bell? {
How do you know he. dicit :r;J.Q,t n.oti~ itt:
IJ~~
.A. He never turned and Ioeked Hke~ he: ootieed. it. '!hat
is what I was going by, he never turned, and l00ke<f
Q. H~ was standing up OJTh t1n.e tt:uek with Jili3. hack to· 1Jhe
car track. and he did not look around when the belL walS. :rilag-,.
_ing,T .
..
.
·
~~1
A. Yes, SlJ.".
;
Q. Did I undersfanci you· tQ sa~ the beU had betm rfnging
fo:r:: soma tiine befel!e· you. sa.w: the. bay¥(
:· .A.. yes,, sic,. aoo.ut lia!f' a block.
'. Q: You say· you did not hear any unusuallliaJ.g1ng oo the
bell just before the brakes were appliediY
page 139. ~ A .. No,. six,. he just mmi~ a C(inJ:iJinual ning,irng

tuui_~ r;tw;ltt1;'Jt ~ a p

IJ~-'tt4 1 1 ~

l/J. Pv t.

JtJifJ.

ios
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By Mr. Coleman:
Q. .After the motorman rang the bell did he check his speed
at any time until the· accident occurred~
A. Yes, he gradually checked some.
· Witness stands aside.

R. S. RE·YNOL·DS,
8-worn for Defendant.
DIRECT

~~A~IINATION.

By Mr. .&bbot:
Q. I believe you are an officer on the Police Force of the
City of Lynchburgf
A. Yes, sir.
Q. Did you p;o out to the scene of this accident on Fort
Hill on the afternoon of .June 8th, 1931?
A. Yes, sir, I 'vent to the accident, I got a call
page 140 ~ out there.
Q;. Did you go with :h1:r. Bailey or go independently of ~Ir. Bailey?
A. I went independently or ·by myself.
Q.. Do you recall, :Nir. Reynolds, just ho'v quickly you got
there after the accident 1
A. I reckon it was about ten n1inutes.
Q. ·Had the car been jacked up or moved in any way?
. .A.. No, sir..
Q. Was the body lying between the two left wheels of the
front truck Y
A. Yes, sir, the first wheel on the left side went over the
boy '·s body?
Q. Do you recall whether or not there was a truck parked
in the driveway at that time~
A. No, sir, I don't.
Q. You don't remember thatf
A. No, sir.
Q. Do you remember where the car was standing when
you got there, or where the street car stopped 1 .
· A. It was standing near Mr. Robertson's store.
Q. I hand you a photograph marked "DeAtiott B", is tl1at
a photograph looking up the track from just below Rob.ertson 's storeY
A. Yes, sir.
· Q. Is this the first driveway across the track right here
(indicating·) Y
·
Q
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A. That goes in there by the side of 1vir. Robertson's store.
.
Q. I refer you now to Exhibit "Garland No. 1", and will
ask you_ if that is the driveway shown on that as the J. L.
. vVilliams Alley f
A. Yes, sir, right here (indicating·).
Q. And just aibove there is 1vir. Robertson's store?
A. Yes, sir, that is right here (indicating).
Q. Where was the street car with reference to the alley
'vav?
A. As well as I remember the front truck of the street car
was about right here (indicating) but it has been a right
smart while ag·o.
·Q. Do you recall 'vhere the boy's body w·as lying1
A. It was lying right between the two trucks, on the lefthand side of the car.
Q. With reference to tl1at alleyway or cross-over 1
A. It seems to me like it was laying at the far side of ~fr.
Robertson's store, coming down.
Q. And you say you did not notice the truck parked out
there?
·
· ~,
A. No, sir.
No cross examination.
Witness stands aside.
page 142

~

FLOYD ROBERTSON,
Sworn for Defendant.
DIRECT EXA1fiNATION.

By Mr. Abbot:
Q. You live on lVIcJ{iuley A venue, I believe Y
A. Fort Avenue they call it now, they used to call it ~{c~
J{inley A venue.
A. Yes, sir.
Q. Here is a map which has been put in evidence of that
section out there, and here is the store, marked "F. Robertson's store". Is that vour store?
A. Yes, sir.
.
Q. Wbat is this just across the J. L. Williams alleyway?
. A. That is a dwelling.
Q. It is marked "J. L. Williams Store".
A. There used to be a little storehouse there several years
ago but that has been torn down.
v

tio
•
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Q. It is lio leiigef th~r~ f
.
A. No, sir, there· is iwtliiilg behveen my stlltel and
his
dwell• •\

••,..

.

lDg~

· Q;
A.
Q.
were

•

,

-

•

• •

-

•

.,.

•

•

\

I

I

'

•

\

1o

'

•

•

•

....

•

Is that his dwelling evet hefe!

Yes, sir.
·· · · · · ·.' ·
.
On the· afternoon df tliis aecifleiit; Mr; Rt>berts6f1; wliere
ybii? ·
·
·
·
·
· . . ·· ·· · · ·
A: I Was t1iei·e iit the stbre.
· page 143 ~ Q. what litid yoii iDeijfi aoirig just iffior to the
accident!·
· ..
· A. Me aiid ~it. Shaner ,vefe sitting otit on the bench right
iii frotit' i1f th~ ~tote taticirl~ a:tld we ·hatl be~n ·sitting there;
I don't know, some 15 or 20 or n1ayoo 25 miiuites, 1 just dtifi 1t
lniow how iong, ·and there was· anotli~f geritlefnaii there but
I dorl 1i li:tiow "1io it was, or at i~ast l. didii ;t ·ktttiw w4o it
was at the time, but he toJd me it was Mf..Shaner's"btoth~f,
and li~ w~~ st~iidihg leaning agaiiist a ·post.
.
. · Q. I Will a§k- you to 1ook" at·. this map agdiil. It has oeen
testiped"that the dotted spatle itt ffdtit of yoiit sto·re is y6iir
r

potclii

·

·

··

·

.

·

'

•

--

·

A. Yes, sir.
Q. Where, with reference to that, was this beiieh you are
talking about Y
·
·•
·• •
•
·.'
.A. This bench was setting right a.ioiig :liere (iridicatiiig).
Q. Along the wall of the store tchvards: Fort HillY
·
A. Yes, sir, the door ,vas about in tile midctle, and the bench
fitted between the door and this corner~ ·
·
··
· Q. Where were you sitting on .tha.t benclit
A. I was sitting oii this ericl of the. bench.
Q. Which end is_ that!
~
A. Next to the door.
Q. And a.way from For.t Hill~
A. Yes, sir, and Mr. Sh{:ln~·r· )Vas sitting jus.t ~hove me o~
· .
. th~ ~~¢e bench; nearer ili~ ·c~rper of the store,
page 144 ~ a.ild tliis' yoinig marl was tight her~ where there.
is tw:o ~os.ts,. there is a post ther~ that ct)mes up,
h~r~ ~nd on this ~o:r;.D;~.i.· there is a post that holq.~ this pQrch
~.nd this ether yoi,i~g Irian was leaning right · b~ck against
, those two posts. ·
·
.
.
.... .
. .. _Q. I hand yo~ a phqtogra ph iiuirlied ''DeMott ~ '' and Wil'
:;tsk yo~ if tha.t i~ a photograph looking up the traek fro~
just below your stor~ t
.
·
A. Yes, that looks. pret~y natural.
, .
.
Q. Do you~ see .a. p'ost oD; tlHit Pl1otograP,h ~gaiiist W:hieh th~.

Y.otinger Shaner ooy ·was I~aning t:

·· ·

··

·
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A. That is the past on tlie car line· ain ;t it, right at the
end of that walk!
Q. Yes; de you see a crawd of people standing there Y
A. Yes, sir~
Q. Now loak over their heads;. du you see any posts there Y
A. Yes, sit, there is a past right there.
Q. The most :P·tominent one in the photographY
A: Yes; sir; that is the one h~ was leaning against.
Q. Where was ha or which way was he faeing T ·
A. Towards the eaf traek:;...:.;:.so was I.
Q. And the boy was leaning against the pust f
A; No, sir* he was facing kind of towards us With his back
kind of towards the car track~ We were sitting
page 145 ~ on the. bench and the car track was in front of
us and his face was this way (indieatitig) to~
wards us.
Q. I will ask you te show the gentlemen of the jury the
post that tha ybuttger Shaner btiy was leaning against in this
pli(jtograph~
· A: That is it right ~~te.
.
Q: wn1 you d~signate. to Mr. Motris ~hat post tliat is; so
~hat ·he t!an mark it fer the ptitpose of tlie fecdfd,
(Wibi~ss

does so

ana ~arlie is matR:~tl:)

Q. While you all were there, did the cat pass going out
to the ~lid of the lin~ Y
A. I think it diu. I tliiiilf tHe ca.r pass~d w1iile they w~te
there, I wouldn't be positive, but I tliitik the car Went rip
and came back.
Q. Can twa cars go out pa..st your stor~ at thti same tifue Y
A~ No, sit; just one1 that is not double track lip iH~fe;
the· car goes to the top of the hili aiit1 c~ijs bacli.
Q~ And how often do they pass there t
. .
A. They pass ther-e around every siX ot ~ight fuifttit~s~
tt. That is, ~ither way 7
sir~

A. Yes,

Q. And 'vhere did the cars p~iss betwe~f1}foiir stbfe ana iiito

\

page 146

~

tdwnt

A .. Tliey

pass

ri~ht

ddWri hi

the bottom there,

riot far .fr9iri the Jdiitting iflill riow.

Q. Tliete is a switch there 7
A. Yes, sir, and there is "\Vliet~ they pass eacli other:
Q. Antl it is your teeollectiHn that tliis car that ran over.
the boy passed the tr~c~ that ~~s pat'ketl there t
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A. Yes, I think the car 'vent up after he got there, I
wouldn't be positive about that, but I am pretty certain it
did, because it had not gone more than 6 or 8 minutes, and
I think he had been there right smart longer than that.
Q. Did you notice this young boy, -~ir. Robertson, between
the time the truck came there and the time of the accident?
A. Yes, sir, the boy was fooling about the truck, he \vas
probably on the ground a time or two and then he was up
on the truck, ~but I never paid no particular attention, but he
seemed to be kind of fooling around the truck, and he was
up on it part of the time.
Q. When did you first know of the approach of this street
car which ran over the boy f
A. We were sitting on the bench talking and the boy was
standing up on the running board of the truck and I hap,
·
pened to be noticing that way and he reached
page 147 ~ over in the truck and took up a bottle of pop,
and about that time Mr. Shaner spoke to me
about something and I turned and was looking at him, and I
didn't look at him more than a minute before I heard the
man ringing his bell on the car and the boy was right down
in the car track with the bottle of pop in his hand.
Q. How quickly after that \Vas he struck~
A. It wasn't a minute, I don't reckon, the car was some.!'- thing like 6 or 8 feet of him then.
i
Q. Had you heard that car before?
'
A. Yes, sir, I heard the car coming do\vn the track but I
never paid any attention to it because they pass there so much
and I don't notice them.
·
Q. Did you hear the car ringing its bell 1
A. I heard the bell above there, I don't know just whereabouts, I just guess it \Vas up at the other crossing, at the
other store, but I don't know.
Q. And the :first time you actually sa'v the car was when
the bell rang constantly1
A. Yes, sir, I looked up and the car \Vas right about that
post at the store there, the he. st I could say, not more than
six or eight feet from the boy.
Q. I sho\v you this photog-raph marked ''DeMott B'' and
will ask you to indicate the post you refer to there¥
A. You mean the post on the street car line?
Q. The one you just said the street car was at
page 148 ~ when you glanc-ed up~
.
A. It was the first post next to the store, this
post looks like it is up near the end of that walk, and it

jf

l(ir

D-

~1

)j
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seems to me there ought to be another one further down here,
but I don't see it. any way this must be the first post, the·
first post is just a little bit west of the end of the porch, I
suppose ten feet, right in front of the dwelling, that is the
first post above the store.
Q. I will ask you to refer to Garland Exhibit 1. Do you
see the post on there that you are talking about 1
A. This is the pole here (indicating).
Q. The one indicated on there is Pole 2, is that correct Y
· A. Ye~, sir, that is the pole.
· Q. And when yon heard the bell ring and looked· up the
street car was there 7
A. It seemed to be right about that pole.
Q. And where was the boy?
A. The boy was right over here· in the track, no, he was a
little further down, about here (indicating) a little west of
us, right in front of us.
Q. Just opposite the truck t
A. Yes, the truck was parked on this side of the car line
here, next to the curb, and he had to cross the
page 149 ~ track to get to the store and he was just a little
bit west of being in front of us.
Q. I hand you exhibit marked "W. G. Shaner, Exhibit 3".
On which there is a street car and a truck. I will ask you
if that shows the position of the truck which the Shaner boy
.
was driving~
A. Yes, sir, that is about it, he had just passed that crossing, that is about the correct spot the truck was standing.
Q. Ho'v "ras the boy coming across the track 1
A. From that running board, he came ·right straight across
the track.
Q. And the break in the curbing that you see in the picture marked ''Shaner 3", is sho'vn as being right in front
of your store on Exhibit ''Garland 1' '. Is that correct Y
A. Yes, sir, that is right in front of the store.
: Q. Do you remember where that street car came to rest
after the accident f
· A. Y ori mean where it stopped 1
· Q. Yes, sir.
' A. Yes, sir, I can show you.
·. Q. On the photograph o~ map-suppose you take the map
"Exhibit B".
'
A. That don't show them erossings. This is the alleyway
that comes out behveen me and 1\fr. Williams, that comes

(l{
.
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right out by the side of the store, and the driv-eout there and you know the curb is
curved on both sides, and he got right down to
about where that curve is in the curb that goes into that
alley.
Q. I will ask you to look at Exhibit Garland No. 1 and
see if you can find the point on there that you say the front
end of the car came to a stop?
A. Right there. This is the alley that comes out from
Williams and it stopped just about where that turn is there.
Q. 'Viii you please sho'v ~Ir. l\llorris that point on the map,
Garland Exhibit 1, so that he can mark it.
page 150

t way comes

(Same ilii pointed out and is marked with an "X" on Gar/ land Exhibit 1.)

Q. Do you remember how far the car had gone after striking the boy?
A. About 20 feet, I think it was measured 20 feet.
Q. Do you remember anything with reference to something on the car; was there any fixture on the car at the point
w"here the boy was struck, after the car came to rest?
A. No, sir, I never noticed anything particular.
Q. You didn't notice that?
A. No, sir, nothing particular about the car.
Q. I mean the street car.
A. Yes, I understand that.
1
page 151 t Q. Do you remember where the rear truck was
with reference to the point T
A. The rear truck was right back near that post there, I
eouldn 't tell you exactly, but you could see very ·easily on
the track where it stopped, because there 'vas sand a.t the
front end tha.t had dropped on the track and sand dropped
ou the rea.r end, it showed on the track, the sand did, where
it stopped at.
Q. Will you look at Exhibit DeMott B and see if you can
pick out those points on that picture?
A. That looks kind of like it might be sand right there,
or a spot of something, I guess that is sand, and right up
there is another spot. Of course, the front wheels of the
car stopped right at that crossing, it was just the length
of the car, and of course back to the back end of it, I don't
l\ kno'v how long a. car is, but there 'vas sand dropped here
" and sand dropped at the front end. That looks like sand
1\ and up there it looks to be the same, that is the only two
~things I see that 'vould represent sand.
I

f

·.··:;l
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Q. And that is out in front of your store?
A. Yes, sir.
Q. How much time was there between the time that you
heard the bell ring and the boy was hit?
A. It couldn't have been more than a minute, if that, it
'vas just done so quick.
.
~
Q. A minute is a right long time.
page 152 } A. It couldn't have been a minute, I suppose ~
it was a fe'v seconds, because the car wasn't _
moving over 12 or 15 miles an hour and it didn't have to go
ove·r 8 feet or something like that before it hit him.
Q. It was just almost simultaneously?
A. Yes, just before you could turn around, a man couldn't
have turned around hardly any quicker. .
Q. Did you see anything of this boy as he was coming
to the track or did you say anything to him Y
A. I hollered at him when I looked up and seen him on the
track, I said "look out there, boy" and before you could snap
your finger hardly, the car knocked him down.
Q. Where was the boy when you first saw him, when he
was coming across the track Y
A. When I first saw him, after he got off the truck, he
"ras just about the middle of the car track.
Q. And that is the time you spoke to him¥
A. That is the time I hollered a.t him. When I seen him
before that, he was -on the running board of the truck with
a bottle of pop in his hand, and then I looked around at Mr.
Shaner and then looked back at the boy right in the middle
of tl1e track.

!

pag·e 153

r

CROSS EXAJ\fiNATION.

By· ~Ir. Coleman :
Q. You sa"r this young man on the running board of the
truck with a bottle of pop in his handY
A. Yes, sir, I seen him when he ran over to the truck and
picked up a bottle.
Q. And he had it in his handY
A. Yes, sir.
Q. Was be facing your- store then?
A. No, sir, 'vhen he picked up the bottle of pop he had
l1is back to us, he was facing the truck.
· Q. After he got the bottle of pop then you turned and
talked to Mr. Shaner?
A. Yes, sir.
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Q. flow long were you talking to Mr. Shaner before you
looked back again¥
A. Just about as quick as I could turn my head, because
I hadn't more than turned ancl talked to Mr. Shaner before
this man rang his bell.
Q. What were you talkingi to Mr. Shaner about~
A. He was selling pop, possibly about some pop.
Q. Yori were talking to him and he was talking to you 7
A. Yes, sir.
Q. After you had this conversation with Mr. Shaner, you
turned and the boy had come from the running board of the
truck over into the center of the track Y
page 154 ~ A. We didn't have any conversation between
that time, Mr. Shaner just said something to me,
I don ~t remember what, and I just looked around at him
and almost ·by' that time I heard the bell and I looked back,
and there wasn't a 'vord passed between us from the time
J: turned my head .until I turned it hack.
Q. He. said something to you and did you make him any
answer?
·
A. I turned to make him an answer, but before I made him
any answer, I heard the car and looked back, I didn't have
time to make him any ans,ver.
Q. Why did you look back when you heard the bellY
A. I didn't pay any particular attention to the man, when
he commenced ringing his bell, but when he keeps on ringing
it it calls your attention to it.
Q. You h~ard him keep on ringing the bellY
A. Yes, sir.
Q. And that attracte,d your attention Y
. A. Yes, sir.
Q. How far away was he then Y
A. I don't suppose he was over 20 or 30 feet when he hit it
the first time, from where the boy was hit. ·
Q. Could you see it then Y
page· 155 ~ A. No, sir, I conldn 't see until it got down to
the pole.
Q. What is the length of your store porch?
A. It is 24 feet, no, 17 feet.
Q. And after you passed the entire length of your store
porch,' to get to the end of it going to,vards Fort l!ill, you
strike the porch of your residence, do you?
A. Yes, sir, this is the porch to the residence property and
this is the store porch.
·

I
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Q. What is this little dotted thing in front of your residence?
A. This porch sets back and this one runs out and there is
a post here, two posts, one at the end of the corner of this
porch here and one at the end here (indicating) and young
Mr. Shaner was leaning against that post there.
Q. This pole that you designated is the pole where the car
was when you first saw it, No. 2-how far is that from the
corner of your store porch next to Fort HillY
A. It is about 8 feet I reckon from where we were sitting
up to that pole, 8 or 10 feet, and this pole sets in front of
my residence, and this is the store porch here, and we were
right here, and this is about the middle of this porch (ineating).
Q. What is the length of your residence porch?
page 156 ~ A. 'l1hat is 16 feet long.
Q. So that if it was midway between your residence porch, then it is 8 feet from the pole to the end of your
residence porch?
·
A. Yes, sir, about that.
Q. Then you were sitting down some distance on your
store porch1
.
A. I suppose about two or three feet back there. The door
of the store is in the center and this bench was sitting between the door and this residence porch, the bench ran to the
residence porch, and up to about a foot of the door.
Q. And you were sitting next to the door?
A. Yes, and Mr. Shaner was sitting next to this porch here,
and this young ma.u w~s leaning up against the post here (indicating).
Q. The door to the store is about midway of the store
porch?
A. Yes, sir.
Q. Now how far was the truck parked from the curb Y
A. I couldn't tell you exactly but it was parked up toler.ably close to the curb.
Q. Was it a foot from the curb?
A. I don't t4ink so, the wheels might have been
page 157 ~ a foot from the curb, it was far enough back from
the curb so it wasn't in the 'vay of the street car.
· Q. Could a man stand on the ground between the running
board and the curb?
A. I reckon he could.
Q. And you say you saw this boy playing on the truck, and
on the ground Y .
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A. When I noticed him first he was playing by the side of
the truck and the next time he was on top of the truck
and the next time I saw him he was standing on the running board. I just cast my eyes there occasionally and saw
him.
Q. Ho\v far is the curb from the left hand rail of the car
track going out Fort HillY
A. I really don't kno,v, I never looked particularly, but I
suppose some two feet, just at a guess.
Q. And then behveen the two rails of the street car track
is 4 feet 8 inches Y
A. Tha.t is what they say it is, I never measured it.
Q. So in order to get to the center of the track, midway
between the hvo rails, the boy had to walk at least six feet
four inches, and that is not taking into consideration the
distance from the truck to the curb!
page 158 ~ A. Something like that, yes, sir.
Q. When you turned your face around he had
walked six feet four inches at least before you turned your
head again?
A. He had come from the truck to the middle of the track.
Q. And during all that thne the car was approaching him,
coming right on him Y
A. Yes, the car was coming down, but \Vhen I first heard
the car he was standing on the running board, he \Vasn 't on
the ground when I first heard the car, and noticed it coming
dovn1. I didn't see it but I eould hear it.
Q. When you first heard it, but you didn't see it, the boy
was standing on the running board of the truck Y
A. Yes, sir.
Q. And he had stepped off the truck, and travelled 6 feet
4 inches before you looked at him again Y
A. When he stepped off the truck he had to step on .the
curb, there wasu 't room behveen the truck and the curb for
him to step.
Q. He had to step on the curb?
A. I would think so.
Q. How far do you say the car went after it struck the
boy?
A. About 20 feet, I think it was measured for 20 feet.
Q. Are you prepared to say it was not a car
page 159 ~ lengthY
A. Sir.
Q. Some witnesses testified that it went a car length. Are
you prepared to say that is not true Y
·
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A. It didn't go a car length, I think they measured it with
a ta.pe line· and it measured 20 feet.
Q. Who measured it 1
..
A. I think some of the car people measured it, I donft.
lmow, but the next morning there were several around there
and I really couldn't tell you who measured it, but they
·were measuring around there.
By Mr. Abbot:
Q. Could yon tell by the sand marks on the track whether
or not it went as much as· a car length after, striking the boy Y
A. Yes, you could have told, but I never noticed particular,
but I don't think it 'vent a car length.
Q. Had the street car come all the way past the truck, or
n~l

·
A. No, the rear end of the car had not passed the truck.
Q. About where was the end of the street car with Lrefer-

ence to the truck?
A. I never noticed particular, but you couldn't stand on
that porch and see the truck for the car, the street car was
between yon and the truck.
Witness stands aside.
page 160

~

W. L. BROOKS,
Sworn for Defendant.
DIRECT EXAMINATION.

Bv Mr. Abbot:
·Q. You work for the Lynchburg Traction & Light Company, I believe?
A. Yes, sir.
Q. How long have you been working for that company!
A. 22 years.
Q. In what capacity have you worked for them?
A. I operated on the street cars most of the time and I
have been supervisor for two years.
Q. Have you ever been an instructor to motormen f
A. Yes, sir.
Q. When was that?
A. All the time until I taken this job.
Q. All the time until you were made Supervisor two years
ago!

A. Yes, sir.

---------~~---------
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Q. Did you instruct the motormen as to the operation: of
the new type of street cars which have been used here for
about three years Y
, .A. Yes, sir..
Q.) Are you familial' with the operation of the present type
of street carY
A. Yes, sir.
.
Q. And you have operated them yourself?
A .. Yes, sir. ·
page 161 ~ . Q. In what distance, Mr. Brooks, can a new
type of street car be stopped on a two per cent
.
down gTade going at a speed of 25 miles an hour,
A. I would say 85 feet.
Q. Is .there any variation in ·that distance!
.A. A little bit ·sometimes, yes, sir.
. Q. One way or the other Y
.. A. Yes, sir.
.
Q. What distance can a car operated on a ''T" top rail
down a 2% grade be stopped at the rate of 20 miles an hourt
A. About 70 or 75 feet.
Q. tn what" length or in 'vhat distance, going a.t the rate
of 15 miles an hour, on tha1; type of track, can a car be
stoppedf
A. About 60 feet.
Q. Do you Imow what the length of a car is, the new type
street carf
A. They are 40 feet 1.0 inches long.
Q. Do yon know how far it is from the front end of a
car to the middle forward truck Y
A. No, sir, I don't know exactly.

CROSS E·XAMINATION.

:ay Mr. Coleman:

.
Q. lfr. Brooks, on a perfectly dry day, with the rails dry,
isn't it a fact, take for instance on level ground,
page 162 ~ travelling 25 miles an hour, and assuming the
sand is working correctly, could one of them be
stopped ,in a car lengthY
A. No, sir.
Q. You are positive of that¥
A. -Yes, sir.
Q. Have you ever make a te~t to ascertain that fact f
A. Yes, sir.
Q. When did you make that testY
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A. I have had to make emergency stops on several different occasions.
Q. Have you ever made a test yourself to ascertain that
fact, that question of an emergency stop just to ascertain
whether it could be stopped or not in that distance Y
A. No, sir.
Q. You never have?
A. No, sir.
Q. Your testimony then is based on the fact as to what the
emergency stops were, which you made on .emergency occasions?
~
A. It is based on the experience I have had in twenty years.
Q. What did you do then, for instance, when you had to
make an emergency stop? Did you get out and measure
the distance within ·which it tool\: you t.o make it?
A. No, sir, I didn't measure it, but I have that
page 163 ~ measured.
Q. Who measured that, somebody you had on
the street car with you at the time Y
A. ~o, sir.
·
Q~ Who did it?
A. In case of accidents.
Q. Isn '.t it a fact that· a street car can be stopped more
readily on a '' T" rail than it can on a gutter rail,
A. No, sir, it cannot be stopped as quick.
Q. Why?
A. The rail is higher and it has not got the wheel bearing
that the girder rail has.
Q. That has been the testimony on the part of a motorman 'vho was formerly in the en1ploy of the Lynchburg
Traction & Light Company for 22 years, that it was his
opinion based on his experience that he had 'vith the Lynchburg Traction & Light Company, that you could stop it better on a. ''T" rail than on a gutter rail, and his statement
w·as based on the fact that grease and slime accumulated
in this gutter and that 'vould prevent the street car from
stopping as readily as it 'vould on a ''T" .rail, but you disagree with them?
A. Yes, I certainly do.
page 164 ~ Q. Isn't it a fact that grease and dirt accumulate in the gutter type of rail?
A. That don't have anything to do with the street car
stopping.
Q. It has a very material effect if the rail is damp or greasy,
you cannot make as prompt a stop as if it was dry, can you 1
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A. The rails don't get any greasier out there than a '' T ''
rail is.
Q. If the rail is greasy or if it is wet, that unquestionably retards your ability to stop Y
A. Of course, that is true.
Q. In 'vhat distance could a street car be stopped on the
level, at 15 miles an hour 1
A. About 60 or 65 feet.
Q. You cannot stop it in less than 60 or 65· feet on level
ground, making 15 miles an hour, an emergency stop!
A. No, sir.
Q. You travel along main street at 10 or 12 miles an hour,
don't you~
A. On an average about 5 or 6 miles an hour.
Q. You say that street cars do not travel any faster than
5 or 6 miles an hour on Main StreetY
A. On the average they do not.
Q. They do travel down there 12 or 15 miles an hour, don't
they?
page 165 ~ A. I haven't seen any travel that fast.
Q. And do you mean to say that a motorman
has got to put his brakes on something· like 60 odd feet before he comes up to the intercession which he proposes to
stop at.
A. No, sir, he gradually starts to stop.
Q. I am asking you about an emergency stop, when you
put your brakes on to stop it as quick as you ean, for instance, if you see a child on the track, do you mean to say
you cannot stop a car going 15 miles an hour in less than
60 feet on level ground?
A. No, sir.
Witness stands aside.
page 166 ~

S. H. COCHRANE,
Swo.rn for Defendant.
DIRECT EXAMINATION.

By Mr. Abbot:
Q. Where do you work T
A. For the Lynchburg Traction & Light Company.
Q. How long have you been working for that company!
A. 39 years.
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Q. In what capacity have you worked for the Lynchburg
Traction & Light Company?
A. I am }faster Mechanfc.
Q. What are you now?
' A. Master Mechanic.
Q. What duties are you to perform out there?
A. It is my business to see that the cars are prope~l,y kept
up and in running condition.
Q. Mr. Cochrane, I want to ask you about one measurement on a street car and I want to find out the distance between the front end of one of these new type street cars
and the middle of the front truck 7
A. I haven't got that; you mean from the f.ront of the
ca.r to the fender?
Q. I mean from the front of the car to between the two
wheels on the front truck 7
A. There were so many measurements that I made, I don't
know exactly.
Q. See if you can figure that distance out from
page 167 } the measurements you have madeY
A. I couldn't carry those measurements in my
head.
Q. I just want that one measurement for these gentlemen
of the jury, so just see if you can figure it out. Do you
know what the distance is from the center of the· front wheel
to the point of the tray f
A. Yes, sir, that is 54~ inches.
Q: I will ask you to put that down on a piece of paper.

(Witness does so.)
Q. What is the distance between the point of the tray to
the tripper 7
A. 39 inches.
·Q. Put that down.

(Witne.ss does so.)
· By the Court: What is that Y

A. The tray is commonly called the fender.
By

~Ir.

Abbot:

Q. Wha.t is the distance between the front of the car and

the tripper 7
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. A. 14 inches.
Q. What is the distance 'from· center to center of the wheels
on the front truck t
A. 5 feet 4 inches. .
Q. Now divide that in hvo,. or what is one-half of that,
to the middle of the front truck. Those measurepage 168 ~ · ments will give you the entire distance from the
·· ·
center of the front truck or iri between the middle
of the front truck wheel to this point on the car, won't itt
·A. Provided you add 14 inches on that.
·
Q. You have· got your 14 inches on there!
A.. Yes, sir.
9· Al~. ri.~?t now, add that up.
(Witness

~oes

so.)

Q. That gives you 1381;2 inches.' N O\V what is that in feet Y
A. 11 feet 61;2 inches.

No cross examination.
,. ·witness stands aside.
page 169
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·W. G. McGINNIS,
Sworn for Defendant.
DIRECT EXAMINATION.

By ~rr. Abbot:
Q. How long have yon been operating street cars for the
Lynchburg Traction & Light Company Y·
.. A .. I have been with them 11 years.
'· ~ Q.. In ···what capacities have yon been with them for 11
years?
.
A. I 'vas conductor on the two men cars, and l1ave been
.running as operator on the one man car ever since they
have been here.
Q. Yon have been operating the new type of street cars
since they have been here?
A. Yes, sir.
Q. How long has that been f
4-. 3 years in December.
Q. As a conductor on the two men cars, were yon required
to be capable of operating the cars Y
A. Yes, sir.
·

\
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Q. So I take it you have been capable of operating a street
car for 11 years!
A. Yes, sir.
Q. On the afternoon of June 8, 1931, last June, you were
operating a car in Fort Hill that ran over a young boy?
A. Yes, sir.
Q. Did you leave the end of the car line on time 1
A. Yes, sir.
page 170 r Q. At what rate of speed were you proceeding
from there on into to,vn Y
A. I was running around 15 or 18 miles an hour, or some;_
where around there.
Q. Did you have plenty of time to make the next switch Y
.l\.. Yes, sir.
· Q. Where is that?
A. It is the shortest switch we have on the line and it is
the easiest switch we have to make and there is no occasion
for you to run fast through there unless you are running
late.
Q. When you were proceeding down grade there from the
top of the hill along 1Port A venue, 'vhen did you first see
this young boy on the truck Y
A. Just as I crossed over Grand Avenue.
Q. Where is Grand Avenue with reference to Mr. Robert:'
son's store?
A. That comes out right by the Fort Hill Grocery.
Q. I asked you how far that was from ~Ir. Robertson's
storeY
A. I guess it is .not quite half a block, or something like
that.
Q. Is it above ~fr. ::1\tiunford Williams' houset
A. Yes, sir.
.
Q. Ho'v much above there, do you know?
A. No, I don't know exactly the .distance.
page 171 ~ Q. It is bct"ree'l Munford Williams' alley and
the end of the line out that way, isn't it Y
A. Yes, sir.
Q. Is Grand Avenue a stopping point for street cars 1
A. Yes, sir.
Q. Where is the next stopping point below there?
A. The next stopping point below there is the lower entrance to the Fair Grounds.
Q. I will ask you to look at Exhibit Ga.rland No. 1 and see
if that has it marked "street car landing'', and is that the
next car stop below Grand A venue?

..
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A. Yes, sir.
Q. When you were at Grand. Avenue, somewhere above the
~:lunford Williams house, as shown on this map, you saw
the boy on the truck T
A. Yes, sir.
Q. What was the boy doing 1
A. He seemed to he standing on the truck, just on the runing board of the truck.
Q. What did you do when you saw him Y
1:)
A. I rang the gong.
f.,
Q. W a.s there anything about him to make you think he
'6
was going to discontinue doing what he was then
page 172 ~ doing, ~tan~ing on the t1·uck Y
.
\
A. No, sir.
Q. When did he leave the truck Y
A. When I got somewhere around 6 or 7 feet of him, or
something like tha.t.
Q. You mean when the street car was that close to him Y
A. Yes, sir.
Q. How did he come off the truck Y
A. He kind of stepped off in the car track.
.
Q. Ifow much time was it between the time that he indicated
tha.t he was going into the ca.r track and the time he was hit
by the street car 1
A. I hardly know.
Q. w_as it just momentarily or 'vas there an interval of
time in there Y
A. Yes, sir~ there was some time in there.
Q. The time it took him to make about two steps~
A. Something like that, two or three steps.
' Q. Was there anything to indicate to you that he was going
to get off the truck before he actually stepped off of itY
A. Not a thing· in this· world.
Q. So between the time tha.t you hit him he had time to go
from this truck to the· middle of the track Y
A. Yes, sir.
page 173 ~ Q. And you saw: him when he first stepped offT
A. Yes, sir.
Q. What did you do then f
A. I threw my ca.r in emergency.
Q. Was there time to save the situation then T
A. No, sir, I 'vas too close on him.
Q. Do you remember where the car stopped Y
A. The rear end of the street car bad not passed the truck
that he stepped off.

~1

£

~\1

f
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Q. Do you remember. where tl1e front end of it was f
A. Yes, sir.
Q. Where1
A. It 'vas down there just kind of opposite the cros~j;ng
tha.t comes out by Mr. Robertson's store.
·
Q. The Williams alley, as shown on that map 7
A. Yes, sir.
Q. Did you do anything else when you saw the boy step,
·off of the truck, besides put on the emergency?
)
A. I put. my foot on the sand peddle and I still had my
foot on the gong too.
Q. Was there· anything else that could have been done!
A. Not a thing in this world.
Q. That 'vas the quickest way you could stop your carT
A. Yes, sir.
. page 174 ~ Q. At what rate of speed were you proceeding
when you first saw the boy step out of the truck?
A. I judge around 15 miles an hour.
·
Q. Did you notice how far the car went after you applied
the brakest
A. After I got off the car, a good while after that, I looked
around.
Q. Did you consider that you made a good or bad stop?
A. I considered it a mighty good stop according to my
idea.
Q. And you have had lots of experience in stopping cars Y
A. Yes, sir.
Q. And proceeding at the rate of spe·ed you were then p·roceeding, the stop you made was a good stop Y
A.. Yes, sir, I think it was, an extra good stop.
CROSS EXAMINATION.

Bv Mr. Coleman:
·Q. At the time of this accident you had only been a regular employed motorman for a little over two years. Is that
correct?
A. A regular operator ever since the one man cars have
been here.
page 175 } Q. But .you only have been a regular operator
for less than two years Y
A. Yes, sir.
Q. Prior to that time when they had the old model street
cars you had been a conductor l
A. Yes, sir.
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Q. You. have testified that when. you first observed this

y~ung

boy that you were out by the store abov~ Mr. Robertson's!
.
A. ~s, sir; crossing over Grand Avenue.
' Q. Was there anything to prevent your seeing him prior
to that time f
A. No, sl.r.
Q. Why didn't you see him r
A. I did see him.
Q. Why didn't you see him prior to the time that you, in
fact, did see him, you testified you only saw him half a block
up there, what was there to prevent you from seeing him
for three or fonr blocks as yqn came down there1
A. Nothing.
Q. There was nothing there Y
A. No, sir.
Q. Then why didn't yon see himf
A. I don't know, I just didn't see him. I seen him when I
was in half a block of him.
Q. And you don't Irno'v why yon didn't see him before
that, but you just did not see him. Is that correct 7
A. I suppose I saw far enough for a man to
page 176 ~ watch ahead of him, half a block.
Q. Half a block ahead of you, you rang your

:r

goA~ Yes, sir.

l~

7

·
Q. Did the boy show any signs of noticing it at all f
. A. No, sir, he stood perfectly still.
. Q. How close was he to the left hand track going out Fort
Avenue, at .that ·time f ·
·
·
·
A. The truck was parked something like 18 inches or two
.
feet of the curbing.
Q. 18 inches or two feet of the curbing?
A. Yes, sir.
Q. How far is it from the curb to the right hand rail as
you came down Fort Avenue?
A. I don't know just how far it is.
Q. About how far? Two or three feet?
A. Yes, from the rail, it is something like 4 feet, I guess.
Q. And the truck 'vas parked to the right hand rail as you
came down Fort Avenue, and it was about five feet, wasn't

itY

.

A. Yes, sir.
Q. You say you rang your gong as you came down and
the boy apparently paid no. attention to it at all.
·
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A. I don't kno'v whether he paid any attention \ \

it or not, he was standing still.
Q. He didn't look at your car, did heY
A. I don't kno'v whether he looked at the car, or not.
Q. Yon say you don't know whether he looked at the ca.r or
not, couldn't you see him f
A. Yes, sir.
Q. Ordinarily 'vhen you are proceeding along and a person: is on the- track, which they frequently are, and you sound
your gong and see them look up and see you comingY
A. Sometimes, and som·etimes they don't.
By 1\!Ir. Abbot: We objoot to that testimony, we do not see
the pertinency of evidence as to what other people do, when
he rings his gong.
By the Court: No.
By Mr. Coleman:
Q. You say you don't know whether this boy was noticing
your car, or not 1
.A. No, sir.
Q. You don't know whether he heard your gong being rung,.
or not?
A. No, sir.
Q. And notwithstanding that fact, you continued to come
on down the street car track with him where you have testified he was. Is that right f
A. Yes, sir.
),
page 178 ~ Q. At the same rate of speed¥
A. No,.sir, I had checked my speed, and I suppose I was making 18 miles an hour.
Q. When did you check your speed?
.A. I checked it down to about 15.
·
Q. W11y did you check it 1
A. I never like to pass anything going too fast.
Q. You would have to pass within two or three .feet of
this boy had he stood where he was 'vhen you :first saw him.?
A. I pass them out there every day that 'vay.
Q. You do pass boys every day standing 'vithin hvo or three
f.eet of the car rail¥
A. Not within two or three feet of the car rail, I said th~
truck was parked in 18 inches or two feet.
Q. Is it two· feet- from the curb to the car rail¥
A. About four feet.
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Q. And you pass them standing within four feet of your
street car?
A.. Yes, sir.
Q. You testified that the boy took one or two steps. Is
that correct Y
.A. He took several steps, yes, sir.
page 179 r Q. He had to step something like 6 feet, if it
is four feet to the left hand car rail as you face
out Fort Avenue, and he had to get to the middle of the
track be.fore you hit him?
A. Yes, si.r.
Q. So he travelled a distance of about six feet while you
"rere coming on down the track, didn't he. Is that correct!
A. Something like that I guess.
.
Q. So then he 'valked about six feet while you continued
coming on down the car track. Is that correct Y
A. I guess so.
.
Q. Within what distance did you, in fact, stop the street car
that struck this young boy?
A. I went something around 30 or 35 feet.
Q. Another member of the Lynchburg Traction & Light
Company has testified that he could not stop in less than 60
feet on a level, and you in fact, stopped yours in 30 feet.
Is that correct, you stopped your car in 30 feet Y
A. 30 or 35.

By Mr. Abbot:
Q. You applied your brakes before you struck the boy,
didn't you Y
A. Yes, sir.
Q. Up the track from where the car was parked?
A. Yes, sir.
page 180 ~

Witness stands aside.

Defendant rests.
End of all testimony.
By Mr. Abbot : We renew our motion made at the close
of the p~aintiff's testimony to strike the evidence.
. Motion overruled, defendant excepts, for the reason that
there is no evidence of primary negligence or that the doc·
trine of the last clear chance is applicable.
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Court adjourns until tomorrow morning, Friday, June 3,
1932.
page 181

~

Friday morning, June 3, 1932.

OBJECTIONS, EXCEPTION.S & AliENDMENTS· TO
INSTRUCTIONS.
Thereupon the plaintiff offered five instructions, numbered
respectively 1, 2, 3, 4 and 5.
Number 1-0bjected to, refused.
By Mr. Coleman: We except to the ruling of the Court
in .refusing to give Instruction No. 1 on the ground tha.t the
same accurately states the law and is applicable to the case
at bar.
No. 2-No objection. Given.
No. 3-0bjected to. Objection sustained.
·Counsel for plaintiff excepts to the ruling of the Court in
1·efusing to give Instruction 3 on the· ground that the same
accurately states the law and is applicable to the facts and
circumstances proven in this case, and on the further ground
that it is ahvays the duty of an operator of a street car
on the tracks of the defendant company to keep a proper
lookout and to keep its car under control. This is true, not'vithstanding the fact that the plaintiff may be guilty of
contributory negligence, and the instruction
page 182 ~ should be given.
No. 4-No objection-Given.
No. 5-0bjected to. Objection sustained. Instruction refused.
Counsel for plaintiff excepts to the ruling of the Court in
refusing to give Instruction No. 5 on the ground that the same
accurately states the law as applicable to the case a.t bar
under the facts and circumstances shown.

DEFENDANTS INST·RUCTIONS.
Thereupon the defendant offered and asked the Court to
give Instructions Numbered .l\., B and D.

~upreme
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''A' '-Objected to-Objection sustained, and instruction
refused.
To the refusal of· the Court to give Instruction ''A" on.
behalf of the defendant, counsel excepts and as grounds of
exception states that there is no evidence of negligence on
the part of the defendant anq. it is clear from the evidence
that the contributory negligence of the plaintiff's intestate
w~~ .t~e proximate cause of the accident.
page 183

~

"B"-no objection. Given.

"D "-no objection.

Given.

Thereupon, the Court of its own motion, gave instruction
marked '' C-1' '.
By Mr. Coleman : Counsel for plaintiff excepts to the
ruling of the Court in giving Instruction'' 0-1'' on the g.round
that the law in Virginia. is that it is the province of the jury
· to ascertain from the facts and circumstances shown in the
evidence \Vhether or not the deceased child, who was between
. the ages of seven and fourteen, was capable of being guilty
of contributory negligence, and this is a question of fact
for the jury to determine.
By the Court: The theory on which the Court instructs
the jury that the plaintiff's intestate was capable of con. tributory negligence is tha.t the evidence so clearly proves
it to be a fact that there is no room for reasonable con.· · . . trover.sy about it, . .and any verdict based upon a
page 184} contrary theory would have to be set aside.
By 1fr. Abbot: Counsel for defendant excepts
to the ruling of the Court in giving Instruction '' C-1" on
the g~ound that this is not a. last clear chance case, as the
-particularly that there was no appreciable instant of time
in which the accident could have been avoided, nor is there
~ny evidence that the defendant failed to exercise care after
his peril was discovered. The defendant further objects to
the giving of any instructions for the· plaintiff on the ground
that there is no evidence of negligence on the part of the
defendant.

Lyn~hburg
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INSTRUCTIONS.

Plaintiff's Instructions.
!-Refused--Exception.
The Court instructs the jury that the defendant company
had only the right to use the streets of Lynchburg in common with the plainiff's intestate and other citizens of said
City and that it had no superior rights by reason of the fact
that it owned· its said tracks In said streets.
· 2-Given.
The Court instructs the jury that if they believe from the
evidence that the motorman on the defendant company's
street car discovered the position of peril in which Fred
Allen Wright had placed himself after he had stepped off
the truck and that there were facts or circumstances which
were brought home to the said defendant company's motorman, sufficient to put a reasonable man on notice that the said.
Fred Allen Wright was apparently unconscious of his peril,
and that this was in time for the said motorman, in the
exercise. of ordinary care, to have stopped his said street
car, or reduced its speed and avoided the accident, and that
he failed to do so, then you shall find for the plaintiff, although
you may further believe from the evidence that
page 186 } the said plaintiff's intestate 'vas guilty of negligence in attempting to cross the defendant company's tracks under tl1e circumstances shown by the evidence.
3-R.efused-"""'" Exception.
The Court instructs the jury that it was the duty of the
operator of the street car that struck and killed Fred Allen
Wright to keep a proper lookout for persons on or near the
tracks of the defendant company to keep his said car under
proner control at all times, and if the jury believe from the
evidence that the operator failed to keep such lookout and
failed to keep his ~ar under proper control, and that such
failure was the cause of the death of tl1e said Fred Allen
Wright, then they must find for the plaintiff, even though
they may believe that ~..,red AJlen '\Vrig-ht was guilty of prior
negligence in placing himself in· a position of danger.
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No. 4.--Given.

The Court instructs the jury tha.t if they find for the plaintiff, they shall fix the damages at such sum as to them may
seetn fair and just, in vie'v of all the facts and circumstances of this case, as shown by the evidence, .and in arriving at their conclusion the jury may take into consideration
compensation for the loss of plaintiff's intestate's care; attention and society to his father and his brothers and sisters;
that is to such of them as the jury shall find to be entitled
to share in the distribution of the damages awarded; and
they may add such further sum as they may deem fair and
just by way of solace and comfort to them for the sorrow,
suffering and mental anguish occasioned to them by his death.
No. 5-Refused-Exception.
The Court instructs the jury that while the motorman on
the defendant company's street car could reasonably assume
that an adult would exercise due care for his own safety,
he could not indulge in such assumption as to the plaintiff's
intestate who 'vas an infant of tender years; and the Court
instructs the jury that if 'vl1ile operating his said street car
along and over the track of the defendant compage 188 r pany he sa.,v, or hy the exercise of ordinary care
could have seen, the plaintiff's intestate, on or
near the said track, he was not permitted to assume that the
said plaintiff's intestate would discern and avoid the perils
of his situation, but the said motorman was charged 'vith the
duty of immediately adopting and .using all reasonable efforts
to avoid injury the said plaintiff's intestate by reducing the
speed of his car or by stopping it if necessary, and if the
jury believe that by the exercise of ordinary care a.nd caution
the defendant company's motorman could have discovered
the plaintiff's intestate in time to have avoided the injury
and that he failed to do so, or that doing so he failed to
take proper precautions under the circumstances thereafter,
then in either event the defendant company is liable for his
ensuing death.
page 189
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DEFENDANT'S INSTRUCTIONS.
"A "-Refused-Exception.

The Court instructs ti1e jury that the action of Allen

Lynchburg T.·& L~ Co ..

v. ·H. F. Wright, Adm'r.

'135

·Wright, in stepping on the car track in front of and in dangerous proximity to the approaching street car, constituted ,.,,
negligence on his part and was responsible for the injury · 1 • ·~
here complained of, and, therefore, you must find for the defendant.

''B "-Given.
The court instructs the jury that the mere fact that Allen
Wright was killed by the street car raises no presumption
whatever that the defendant or its servants, or any or either
of them, were guilty of any negligence, ·but that on the contrary the presumption is that the defendant and its servants
were not guilty of such negligence.
page 190
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'' D ''-Given.

The Court instructs the jury that the plaintiff is not entitled to recover, if you believe from the evidence that Allen
Wright's injury was due to a mere peradventure; nor ma.y
you hold the defendant liable unless you are convinced by
the evidence that there was a clear chance for the motorman
to save Allen Wright after he had stepped from the running
board of the truck.

COlJRT INSTRUCTION.
C-1-Given.
The Court instructs the jury that the plaintiff's evidence
showed that Allen Wright 'vas capable of being guilty of
c.ontributory negligence, and that his stepping onto the car
track in front of and in dangerous proximity to the approaching street car constituted negligence on his part. Therefore, you must find for the defendant, unless you further
believe from the evidence that after Allen Wright left his
place of safety on the running board of the truck, the defendant's motorman had a clear opportunity to stop the car
and save him from the consequences of his own: negligence.
page 191 }

I, Don P. Halsey, Judge of the Circuit Court
of the City of Lynchburg, Va., who presided over
the foregoing trial, do hereby certify that the foregoing is
a true and correct stenographic. copy of the report of all
the testimony that was introduced and other incidents of
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the trial therein, including all the instructions, given, refused and amended, all exhibits or other writings introduced
in evidence or presen.ted to the trial Court, all questions raised
and all rulings thereon in the case of H. F .. Wright, Admr.
of Fred Allen· Wright, Dec'd., vs. Lynchburg Traction &
Light Company, tried in the Circuit Court of ·the City of
Lynchburg, Va., on J nne 2nd and 3rd, 1932,. and it appears
in writing that the plaintiff's attorneys have had reasonable notice of the time and place 'vhen the report of testimony and o.ther incidents of the trial would be tendered and
presented to tl1e undersigned for certification, which is certified within sixty days after final judgment.
Given under my hand this 18th day of July, 1932, 1932.

DON ·P. HALSEY,
Judge.

I. H. H. Martin, Clerk of the Circuit Court of. the City of
Lynchburg, Va., do hereby certify that the foregoing stenographic copy or -report of testimony and other incidents in
the trial of the case of H. F. ·wright, .A:dmr., &c., vs. Lynchburg Traction & Light Co., was filed with me as Clerk of said
Court on the 18th day of July, 1932.
HUBERT H. MARTIN, Clerk.
~

I, Hubert H. Mnrtin, clerk of the circuit court
of the city of Lynchburg, do hereby certify that
the foregoing is a true· transcript of the record of the case
of H. F. Wrig·ht, Adn1inistrator of Fred Allen Wright, deceased, against Lynchburg Traction & Light Co., and I further
certi(y that notices as required by Section 6253-f a.nd Section 6339 of the Code V{ere duly given, as appears by paper
writing filed with the record of said case.
The clerk's fee for making the foreging transcript is $12.00.
Given under my hand this 28th day of July, 1932.
page 192

HlJBERT H. MARTIN, Clerk.
A Copy-Teste:

H. STEWART JONES, C. C.
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