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AT RICHMOND.

Record No. 1565

vV.

H. CAPELL, Plaintiff in Error,

vs.
GEORGIA LEE CAPELL, Defendant in Error.

PETITION FOR WRIT OF ERROR .AND SUPERSEDEAS

To the Honorable Ju,stices of said Court:

Petitioner, ·vv. H. Capell, respectfully represents that he
is aggrieved by a judg·ment against him in favor of Georgia
Lee Capell, rendered on the 11th day of July, 1934, by the
Court of Hustings for the City of Portsmouth, decjding
that he could be held for monthly payments of alimony un·
der a decree in a divorce suit entered in that court on February 25, 1924.
This case is a sequel to the contempt of court case of the
same name, ·now pending- in the, Supreme Court of Appeals,
involving the san1e point of law which is involv.ed ,in the contempt case, and. is apprirmitly an atteinpt of Georgia Lee·
Capell to gain an advasntage· ·in the present case before the
Supreme Court of ApJJeals ~has: at:i op.portunity to pass upon
the point of law. · '>
i
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The facts are definite and undisputed, depending mostly
upon documents, to-wit:
Petitioner's former wife, Georgia Lee Capell, procured an
absolute divorce from him by decree of said Court of Hustings entered on the 25th day of February, 1924, .and which
decree awarded her $125.00 per month as alimony, and for
the support of the infant daughter of the parties ''until the
further order of this court'', thus reserving the right in the
future to apply to the court for an alteration of this allowance. (R., pp. 8, 9.)
Thereafter said infant daughter became of. age and married; and the parties entered into a written agreement, with
their counsel as witnesses (R., p. 10), by whicl1 the agreement was by mutual consent, substituted for the decree for
alimony and support of the infant, and under '\vhich agreement said former wife got advantages and placed burdens
upon the petitioner not contained in that decree, to-wit: the
agreement required petitioner to pay said former wife $50
per month for two years, and thereafter $45 per month, for
life, no matter whether his fanner wife shmtld remarry, and
'With no right to reduce the pay1nent because of circumstances
nor by appl"ication to the court. This agreement is clear-cut,
made between competent parties, binds both, and reads as
follows in full (R., p 10) :
''THIS A.GREEMENT made and entered into this first
day of March, 1930, between W. H. Capell, of the first part,
and Georgia Lee Capell, party of the second part:
''Whereas the said W. H. Capell, by decree of the Court
of Hustings of the City of Portsmouth, is now directed to
pay to the said Georgia Capell, his former wife, the sum of
One Hundred and Twenty-five Dollars ($125.00) per month
for the support of herself and her daughter, and whereas,
her said daughter has married since the date of the said decree, and it is desired to modify the arrangement for the
support of the said Geoi"g·ia Capell alone;
"Now therefore, it is hereby agreed that the said W. H.
Capell from the date of this contract shall pay to the said
Georgia Capell for her support in satisfaction of the terms.
of the said dooree the sum of Fifty Dollars ( $50.00) each
month, beginning on the first day of March, 1930, for the term
of two years, and thereafter, until the death of either party
the sum of Forty-five Dollars ($45.00) per month, in like
monthly instalments. The said Georgia Capell hereby acknowledges receipt of first instalment of ].,ifty Dollars on this
date, and agrees to accept the tenns of this instrument in full
satisfaction. All of the said instalments shall be mailed

W. H. Capell y. Georgia Lee Oapell.
by said W. H. Capell to the said Georgia Capell at her present residence, 953 North Street, Portsmouth, Virginia, or to
sush future address as she shall indicate by writing.
· "Witness the following signatures 11nd seals..
W. I-I. CAPELL
J\tiRS. GEORGIA CAPELL

(Seal)
(Seal)''

Witnesses
A.A.BANGEL
R. B. ALBERTSON.
Petitioner kept up the payments under thi;:; contract to
:Niarch, 1934, but has paid nothing since.
Georgia Lee Capell brought the present action by notice
of motion claiming wnder the decree, as still in force, and
not superseded by the contract, and upon a bill of particulars
being asked she expressly stated that she claimed under the
decree which was not superseded by the contract (R., p. 3).
She filed her notice of motion 1\fay 9, 1934 (R., p. 1) for
$135.00, claiming $45.00 for 1\tiarch, April and lvlay, 1934, respectively.
Petitioner took the position, just as he had in the contempt
case, that the contract satisfied and superseded the decree,
that nothing ·could be recovered under the decree, but she
was free to sue on the contract, which she would not do.
The Hustings ·Court took the position in this case, as it had
in the contempt case, that the decree was still in force, not
superseded nor satisfied by the contract, and gave a binding
instruction t~1at the plaintiff was entitled to recover under the
decree, for March and April only, however, as the money under the decree was paya~ble on the 15th of each -month, and
this action was brought before the 15th of May, May 9th,
although the contract made the payments due on the first of
each month.
Whether the decree or the contract is in force may make
a great difference to the parties, and should be correctly de·
cided.
The errors assigned are, that said Hustings Court erred:
1. In refusi11g instructions l and 2 asked by petitioner,
which were all the instructions he asked, this assigtlment being as to each of these instructions (R., p. 11) ..
2. In granting the instruction asked by Georgia Lee Capell,
~hich was the only inst:nuction granted (R., p. 12).
~ 3. In not setting aside the verdict as contrary to the evidence, without evidence to support it and plainly wrong.
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4. In not setting aside the verdict and not entering final
judgment for petitioner, because the verdict was contrary to
the law and the evidence, without evidence to support it, and
plainly wrong.
The argument of all the assignments ·will be made substantially together, as they all depend upon whether said
contract superseded said old decree, which is really a matter of law to be ascertained by applying· the law to the written documents.
Instruction No. 1, asked by petitioner and refused, reads
(R., p. 11):

1.
''The Court instructs the jury that the plaintiff and defendant made a written contract with each other dated March
1, 1930, and put in evidence in this ease, as to the support
of plaintiff by the defendant, and the effect of this written
ag·reement was to supersede the former decree of court, so
that the plaintiff in this case having sued on the former decree of court, is not entitled to recover in this case, as she
has seen fit in this case to sue upon the former decree of the
court and not upon the contract.
''A decision for the defendant in this case will not prevent the plaintiff from bringing a new suit on the contract.''
After instruction No. 1 was refused, petitioner asked No.
2, which was likewise refused, reading (R., p. 11):

2.
''The Court instructs the jury that if they believe from
the evidence that the plaintiff and defendant signed the contract dated March 1, 1930, and put in evidence in this case,
then it is the duty of the jury to find for the defendant in
this case, as the plaintiff has seen fit not to bring suit upon
that contract.''
The instruction granted for Georgia Lee Capell over objection a~d exception of petitioner, reads (R., p. 12):
"The Court is of the opinion that under the pleadings and
evidence in this case the plaintiff is entitled to a verdict for
Ninety Dollars with interest on $45 from March 15th, 1934,
and upon $45 from April 15th, 1934, until paid.''

W. H. Capell v. Georgia Lee .Capell.
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This instruction held absolutely that the decree was in
force, even the date of payments under the decree, the 15th
of each month, overriding· the date of payments, the first of
each month, fixed by the subsequent contract.
The law on the subject may be stated, very much as stated
.in the petition in the contempt proceeding.
On ~larch 1, 1930, these parties by mutual consent entered
into said written contract entirely changing the provisions of
the old decree for alimony and support, and putting a lifetime burden upon the husband, no ·matte·r whether the 'wife
renwrried or not, and cutting hirn off fron~ his fonner right
allo~ved b·y the decree to atJtJly to the cou,rt to reduce alimony. In other words, this is a binding contract, superseding all fonner arrangements, and to that contract alone can
the parties look. Any idea of conten1pt proceedings under
the old decree was ended hy this contract. The contract was
plain and lawful.
·
. If the wife had seen fit to accept a lump sum, say $500, in
f?atisfaction and release of the judg·1nent for alimony, that
would be a binding· release.
"\Vhen she saw fit to accept a contract (and well she might
with the advantages in this contract) she likewise released
and satisfi·ed the old decree for alimony.
The contract expressly stated (R., p. 10):
''The said Georgia Capell hereby ackno,vledges receipt of
first instalment of Fifty Dollars on this date, and agrees to
accept the term.s of this agree1nent in full satisfaction."
(Italics added.)
She has never attacked the contract, never had it set aside,
but holding to the contract, and binding her former husband
for life, even if she remarried, under the contract, yet she
seeks to hold him under the old decree. If she desires to.
hold under the decree, she 1nust first surrender the contract
and have it cancelled by showing fraud or some other defect,
if there be any.
A woman who is of age may release a decree for alimony
by subsequent contract.
In 19 .C. ,J. 305, it is said: "Under the law that a wife
may release alimony, a reconciliation of the parties and re-·
lease by the wife of ~alimony will constitute a sufficient answer to a citation for- contempt. It has been held that a wife
may waive her right to proceedings in contempt and allow
her husband the common-law rights of defense by action.''
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'rhus, in Va,nNess vs. Ranson~, 150 N. Y. S. 251 (1914), a
contract made the day after the decree for alimony was held
a binding release of the decree, although. the payments under the contract had not been fully made, and the contract
superseded the decree (p. 254). There is nothing in any
Virginia statute to prevent an adult won1an releasing a decree for alimony by a subsequent contract.
See also NewmM~ vs.
Crutchfield, 136 V a. 20.

~liJcComb,

112 Va. 408; Moore vs.

Petitioner adopts this petition as his opening brief, and a
copy hereof was mailed to counsel for his said former wife,
on the 19th day of July, 1934, and oral argument on this peti.
tion is requested.
The only other point to be touched upon, is to remind the
court that the judg·ment in this case is appealable, although
it purports to ·be for only $90 in this case, because it adjudicates as valid the continuing· decree for alimony, which in
a few months will much exceed $300.
The rule of law is thus stated in Burk 's Pleading and Practice, Second Edition, section 391, page 764: "Collateral effect.''
''Where the effect of the judgn1ent in a particular case is
to draw in question the validity of a claim to an amount of
greater value than the jurisdictional sum of ·the appellate
court, although the amount involved in the present action is
not as large as the minln1un1 required, as where a subscription of over three hundred dollars of stock is d1·awn in question in an action on quotas of less than three hundred dollars, or where the validity of a bond for a larger amount is
drawn in question in an action on a coupon cut therefrom
for a smaller amount, it is held in Virginia that a writ of
error will lie, if it appears that the judgment conclusively
settles the rig·hts of the parties as to the larger amount, but
the contrary is held in the Supreme Court of the United
States."
The present judgment will be ·res adjudicata as to the con_tinuing alimony under the decree, which will exceed $300 even
before the six months period allowed for applying for a writ
of error has expired. Also the prese!lt ju~gment is not
merely pecuniary, as by adjudicating the decree binding it
adjudicates the right to enforce collectio~ by contempt proceedings.
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A transcript of the record is herewith filed, to which reference is made.
Petitioner prays that a writ of error and s-upersedeas may
be granted, said judgment reviewed and reversed, final judgment entered in his favor, or a ne'v trial granted, and such
other and further relief granted as may be adapted to the
nature of the case.
W. H. CAPELL.
By TOJ\f E. GILMAN,.
JAS. G. MARTIN,
Counsel.
July 19, 1934.
The undersigned, counsel practicing in the Supreme Court
of Appeals of Virginia, certify that in my opinion sufficient
matter of error appears in the proceedings and judgment
shown by the record accompanying the foregoing petition
to make it proper for the same to be reviewed by this court.
JAS'. G. MARTIN.
Received July 20, 1934.
l\L B. WATTS, Clerk.
Aug. 4, 1934. Writ of error and supersedeas. Bond $500.00.
LOUIS S. EPES.
Received August 6, 1934.
l\L B. WATTS, Clerk.

RECORD
VIRGINIA:
Pleas before the Court of Hustings for the City of Portsmouth, at the Courthouse thereof, on the 12th day of ,July,
1934.
Georg·ia .Lee Capell, Plaintiff,
.vs.
W. H. _Capell, Defendant.
Upon a J\IIotion to R.ecover

~1:oney.

Be it remembered, that heretofore, to-wit: In the Clerk's
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Office of the Court of Hustings for the City of Portsmouth,
on the 9th day of May, 1934, came the plaintiff, by counsel,
and :filed her notice of motion against the defendant, which is
in the words and figures following, to~wit:
In the Court of Hustings for the City of Portsmouth,
Virginia.
Georgia Lee Capell, Plaintiff,

vs.

W. H. Capell, Defendant.
NOTICE OF MOTION.
To W. H. Cape-ll:
You are hereby notified that on the 25th day of May, 1934,
at 10 o'clock, A. 1\1., or as soon thereafter as counsel may be
heard, I shall move the Court of Hustings for the ·City of
Portsmouth for a judgment against you for the sum of One
Hundred and Thirty-Five ($135.00), with interest on FortyFive Dollars ($45.00), a part thereof from March 1st, 1934;.
with interest on· Forty-Five Dollars ($45.00), another part
thereof, from the fi,rst day of April, 1934; and with interest
on Forty-Five Dollars ($45.00), the retnaining part thereof,
.
from the first day of May, 1934, until paid;· which
page 2 ~ said sum of money is due and owing to me from you
by virtue of a decree directing the payment of
money entered by the Court of Hustings for the City of Portsmouth on the 25th day of February, 1924, in a certain chancery cause then pending in the said court wherein I was
complainant and you were defendant; and as modified by an
agreement signed by you on the first day of March, 1930,
whereby the sum payable to me was fixed at Forty-Five Dollars ($45.00) on the first day of each month; and you having failed to pay me the said monthly payments on· the first
~ays of March, April, and May, 1934, as legally hound
thereby.
This 8th day of May, 1934.
GEORGIA ·LEE CAPELL.
By R. ·B. ALBERTSON, Counsel.
And at another day, to-wit: At the Court of Hustings for
the City of Portsmouth, held on the 25th g~y of May, 1934.At this day came the parties by their Attorneys and there-
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upon, the defendant, by counsel, tendered a plea of ''General
Issue", to which plea, the plaintiff replied generally, and issue is joined thereon, and thereupon, on motion of the defendant, by counsel, the plaintiff is required to file .a statement of the particulars of her claim.
·
Virginia:
In the Clerk's Office of the Court of Hustings for the City
of Portsmouth, on the 27th day of J nne, 1934, came the plaintiff, Georgia Lee Capell, by counsel, and filed her Bill of Particulars, which is in the words and figures following, to-wit:
page 3}

BILL OF P ARTI!CULARS.

Defendant, at the time of the filing of this motion, owed
the plaintiff the sum of One Hundred and Thirty-Five Dollars ($135.00), representing three monthly payments due to
her under a decree of the Court of Hustings for the City of
Portsmouth entered on the 25th day of February, 1934, mentioned in the notice of motion; which said monthly payments
of $45.00 each were due to her under the said decree on the
:first days of March, April, and May, in the year one thousand nirie hundred and thirty-four, and which said plaintiff
agreed to accept in modification and satisfaction of the said
decree by a writing which did not supersede said decree but
reduced its operation to the sum of Forty-five Dollars per
·month. Plaintiff does not sue upon said contract, but upon
the decree as modified and curtailed.
·

· R. B. ALBERTSON,
p. q.
Virginia:
Iri the Clerk's Office of the Court ·of l{ustings for the City
of Portsmouth, on the 28th day of J nne, 1934, came the defendant, W. H. Capell, by counsel, and .filed his Grounds of
:Oefen~e, which is in the words and figures following, to-wit:
Grounds of defence are every defence which may be made
under the simple generaf issue, and also in addition thereto;
that the decree of court mentioned in the notice of motion
and bill of particulars and sued on in this case has been
.superseded and released by the contract between the parties
in writing dated the 1st day of March, 1930, so that no suit
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can be maintained upon the decree, and any right to sue
which the plaintiff may have is upon the contract.
page 4}

W. H. CAPELL,
By TOM E. GIL~fAN,
JAS. G. I\1:ARTIN,
Counsel.

Virginia:
·And at another day, to-wit: At the Court of Hustings for
the City of Portsmouth, held on the 28th day of June, 1934.
At this day came again the parties by their Attorneys and
thereupon, came a jury, to-wit: R. L. Morris, L. B. Harrell,
Ollie Creelnnore, Murry A. Miller and ,J. S. I-Ianbury, who
being duly sworn the truth of and upon the premises to speak,
·and having fully heard the evidence and argument of counsel, retired to their room to consult of their verdict, and
after sometime returned into Court, having found the following verdict : '' vV e the Jury :find for the plaintiff and fix
the damages at $90.00, with interest on $45.00 from ~larch
15, 1934, and upon $45.00 from April15, 1934, until paid. 0. M..
Creekmore, Foreman.''; whereupon, the defendant, by counsel, moved the Court to set aside the verdict of the jury rendered herein, and grant him a new trial, on the g!ounds, that
the said verdict is contrary to the law and evidence, and for
error. of law on the trial of the case, and errors in granting
and refusing instructions ; and also moves to set aside the
verdict and render final judgment for defendant on the
ground that the verdict is contrary to the law and evidence
and plainly wrong and defendant is entitled to a final judgment, which motions are continued.
page 5 ~

And at another day, to-wit: At the Court of
Hustings for the City of Portsmouth, held on the
11th day of July, 1Q34.
At this day came again the parties by their Attorneys and
thereupon, the Court having fully heard the motions of the
defendant, heretofore entered herein, to set aside the verdict
of the jury rendered herein, and grant him a new trial, on
the grounds, that the said verdict is contrary to the law and
evidence, and for error of law on the trial of the case, and
errors in granting and refusing instructions; and also to set
aside the verdict and render final judgment for defendant
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on the ground that the said verdict is contrary to the law and
evidence and plainly wrong and defendant is entitled to a
final judgment, doth O"\?'errule the same; to which action of
the Court in overruling said motions, and each of them, the
defendant by his Attorney excepted; and the court, now proceeding to pronounce judgment in accordanee with the verdict of the Jury, as heretofore ascertained, doth consider that
the plaintiff recover of the defendant, the sum of $90.00, with
interest on $45.00, a part thereof, from March 15, 1934, and·
upon $45.00, the remainder thereof, from April15, 1934, until
paid, together with her costs in this behalf incurred, to which
action of the Court in pronouncing judgment as aforesaid,
the defendant, hy his Attorney, excepted and gave notice of
an intention to apply to the Supreme Court of Appeals of the
Commonwealth for a writ of error to the ~Court's judgment.
page 6 ~ To Georgia Lee Capell:
TAI<:E NOTICE, that I will on the 12 day of July,
1934, at 11 :15 o'clock, a. m., present my bill of exceptions
to the Judge of the Court of Hustings for the City of Portsmouth in his office, in your case against me on notice of motion,· in which judgment was rendered against me at the present term of court.
FURTHER TAKE NOTICE, that at noon on the 14th
day of July, 1934, I shall apply to the Clerk of said Court at
his office for a transcript of the record in this case, in order
to apply for a writ of error.

W. H. CAPELL,
By JAS. G. MARTIN, Counsel.
Service accepted.

ROBT. B. ALBERTSON, p. q.
page 7 ~

And now at this day, to-wit: At the Court of
Hustings for the City of Portsmouth, held on the
12th day of July, 1934.
Virginia:
In the Court of Hustings for the City of Portsmouth.
Georgia Lee· Capell

vs.
W. H. Capell.
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NOTICE OF MOTION.
· ·This day came both parties by their Attorneys, and the
defendant presented his bill of exceptions No. 1, which was
duly signed and made part of the record in this case.
The Bill of Exceptions No. 1, referred to in the foregoing
order is in the words and figures following, to-wit:
Virginia:

.

In the Court of Hustings for the City of Portsmouth .

Georgia Lee Capell

vs.
W. H. Capell.
ON NOTlCE OF MOTION.
Be it remembered- that on the trial of this case the following evidence was introduced, and is all the evidence which
was introduced, to-wit:
·
~ That plaintiff on her own behalf testified, that she obtained
.a divorce from the defendant and allowance of alimony as
shown by the decree she put in evidence, dated Feb. 25, 1924, •
reading as· follows, to-wit:
page 8 ~ Virginia:
At the ·Court of Hustings for the City of Portsmouth, held
on the 25th ·day of February, 1924.
Georgia Lee Capell, Complainant,

vs.
W. H. Capell, Defendant.
In Chancery.
This cause, in which the defendant has been personally
served with process and who has failed to appear and plead,
answer, or demur, came on this day to be heard upon the
complainant's bill and the exhibit filed therewith, and the
depositions of witnesses taken after due notice and filed on
behalf of the complainant, and was argued by counsel.
On consideration whereof, and it appearing to the court independently of admissions of either party in the pleadings
or otherwise, that the said parties were lawfully married m
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November, 1902; that the -said defendant did in the month
of S'eptember, 192:?, commit adultery, and that the said plaintiff has not co-habited with him since obtaining knowledge
of the same and that the same was not committed with her
eonnivance or by her procurement, that the said defendant
has resided and been domiciled in this State for more than
one year next preceding the commencement of this suit, and
now is and 'vas at the time of the institution of this suit a
resident of the City of Portsmouth, in the said State, the
Court doth adjudge, order and decree that the said Georgia
Lee Capell and W. H. Capell be divorced from the bond of
matrimony which was created by the aforesaid marriage, and
that the said marriage be and the same is hereby dissolved
and annulled.
And the said Court doth further, adjudge, order and decree
that the said W. H. Capell shall pay to the said
page 9} Georgia Lee Capell monthly, on the 15th day of
each month, so long as they both shall live, or until
further ordered by this Cou~ta..the sum of One Hundred and
Twenty-five Dollars, ($12!\0UJIJ, for the maintenance of the
said Georgia Lee Capell and her daughter, Margaret.
And it is ordered that the said W. H. Capell shall pay unto
the said Georgia Lee Capell her costs by her in this behalf
expended, including a fee of $75.00 as counsel's fee for conducting this suit.
.
And it is further ordered that neither of the parties shall
marry again within a period .of six months. This cause may
now be removed from the docket.
State of Virginia,
City of Portsmouth, to-wit:
I, Wm. Hodges Baker, Clerk of the Court of Hustings for
.the City of Portsmouth, in the State of ·virginia, do hereby
certify that the foregoing is a true transcript from the record
of said Courf.
Given under my hand and the seal of said Court, this the
3rd day of March, 1934. ·
WM. HODGES BAKER, .Clerk.
By NELLIE M. CALVERT, D. C.
(Seal)
page 10}

That the child mentioned in said decree became
of age and married, and then plaintiff and defendant entered into a contract dated the 1st day of March, 1930,
which· she put in evidence, reading as follows, to-wit:
"TillS AGREEMENT made and entered into this first

l4

Supreme Court of Appeals of Virginia·

day of March, 1930,· between W. H ... Capell, of the· first. part,
and G.eorgia Capell, party of the second part~
·
Whereas the said W. H. Capell, by decree of the Court of
Hustings of the City of Portsmouth, is now directed to pay
to the said Georgia Capell, his former wife, the sum of One
Hundred and Twenty-Five Dollars ($125.00) per month for
the. support of herself and her daughter, and whereas, her
said daughter has married since the date of the said decree,
and it is desired to modify the arrangement for the support
of the said Georgia Capell alone;
Now therefore, it is hereby agreed that the said W. H .
Capell, from the date of this contract shall pay to the said
Georgia Capell for her support in satisfaction of the terms
of the said decree the sum of Fifty Dollars ( $50.00} each
month, beginning on the first day o~ 1\tiarch, 1930, for the
term of two years, and thereafter, until the death of either
party the sum of Forty-Five Dollars ($45.00) per month,
in like monthly instalments. The said Georgia Capell hereby acknowledges receipt of first instalment of Fifty Dollars
on this date, and agrees to accept the terms of this instrument in full satisfaction. AU of the said instalments shall·
be mailed by said W. H. Capell to the said Georgia Capell
at her present residence, 953 North Street, Portsmouth, Virginia, or to such future address as she shall indicate by writing.
.
Witness the following signatures and seals:
W. II. CAPELL
(Seal)
MRS. GEORGIA CAPELL
(Seal)
Witnesses:
A.A.BANGEL·
R. A. ALRERTSON.''
That said defendant paid · to plaintiff the amount of
moneys mentioned in said contract until March, 1934, but
paid nothing for the month" of March, 1934, nor anything
thereafter.
.
page 11 ~ And the foregoing being all the evidence, the defendant moved the court to g·rant the following
instruction No. 1, reading:

1.
''The Court instructs the jury that the plamtiff and defendant made a written contract with each other dated March
1, 1930, and put in evidence in this case, as to the support
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of plaintiff by the defendant, and the effect of this written
agreement was to supersede the former decree of court, so
that the plaintiff in this ease having sued on the former decree of court, is not entitled to recover in this case, as she
has seen fit in this case to sue upon the former decree of
the court and not upon the eontract.
·
''A decision for the defendant in this case will not prevent the plaintiff from bringing a new suit on the contract.''
But on objection of the plaintiff the court refused to grant
this instruction . No. 1, and to 'vhich refusal plaintiff duly
excepted on the grounds stated to the court that this instruction correctly stated the law and was applicable to the
case, and the contract superseded and released the decree,
and the decree did not remain binding as to alimony; and
that the decision of the case depended upon the construction
of written instruments, the decree and the contract, and was
a question for the court.
· And instruction No. 1 being refused, defendant moved the
court to grant instruction No. 2, reading as follows, to-wit:

2.
"The Court instructs the jury that if they believe from
the evidence that the plaintiff and defendant signed. the contract dated March 1, 1930, and put in evidence in this case,
then it is the duty of the jury to. find for the defendant in
this case, as the plaintiff has seen fit not to hring suit upon
that contract."
·
page 12 ~ But on objection of plaintiff, the court refused
to grant instruction No. 2, and to this refusal defendant duly excepted on the grounds stated to the court
that this instruction correctly stated the law and was applicable to the case, and that the contract superseded and released
the decree and the decree did not remain in force as to alimony, and that the decision of the case depended on the construction of said decree and said contract.
And on motion of the plaintiff the court granted the following instruction, which 'vas the only instruction granted in
this case, to-wit:
"The Court is of the opinion that under the pleadings and
evidence in this case the plaintiff is entitled to a verdict for
Ninety Dollars with interest on $45 from March 15th, 1934,
and. upon $45 from April 15th, 1934, until paid.''
To the g·ranting of which instructibn next above defendant
duly objected and excepted on the grounds stated to the court
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- .that the contract superseded and released the decree, and
.the dooree did not remain in force as to alimony, and this
case was on the decree, and .that this instruction construed
the decree as still in force; and on the ground that this instruction directed a verdict contrary to Section 6003 of the
Code of Virginia.
And the foregoing being all the evidence and instructions,
the jury found a verdict for the plaintiff for $90.00, with interest on $45 from March 15, 1934, and on $45 from April 15,
1934, until paid.
And the defendant moved the court to set aside the verdict
as contrary to law and the evidence, and plainly wrong and
without evidence to support it, and also to set
page 13 ~ aside the verdict and render final judgment for the
defendant on the same grounds, but the court overruled each of these motions and entered judgment for the
plaintiff pursuant to said verdict, and to the action of the
court in oYerruling each of these motions and in entering
judgment for the plaintiff, the defendant duly excepted on
the grounds above stated.
And defendant prays that this his bill of exceptions No. 1,
may be signed and n1ade part of ·the record in this case,
which is accordingly done in due time this 12th day of .July,
1934, after it duly appeared in writing that the plaintiff had
proper notice of the time and· place of presenting this bill
of exceptions.
1(. A. BAIN,
Judge of the Court of Hustings for the
City of Portsmouth.
page 14 ~ S'tate of Virginia,
City of Portsmouth, to-wit:
I, Wm. Hodg·es Baker, Clerk of the Court of Hustings for
the .City of Portsmouth, in the State of Virginia, do hereby
certify that the foregoing- is a true transcript of the record
in the foregoing cause; and· I further certify that the notice
required by Section 6339, Code of 1919, was dtily given in accordance with said section.
Given under my hand this 16th day of July, in the year
Nine.teen Hundred and Thirty-four.
'Vl\L HODGES ·BAI{ER, Clerk.
By NELLIE }tL CALVERT, D. C.
A Copy--:-Teste:
M. B .. WATTS, C. C.
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