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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 2470
JAMES WILLIAM NOL~D, JR., BY J. W. NOLAND,
ms NEXT FRJE;ND,

versus
ALLEN D.A!LE FOWLE,R AND CHESAPEAKE AND
POTOMAC TELEPHONE, COMPANY OF VIR-GINIA.

PETITION FOR, WRIT OF ERROR.

To the Honorable Chief Ju,stic.e and the Justices of the Supreme Court of Appeals of Virginia:
Your petitioner, James William Noland, Jr., respectfully
represents that he is aggrieved by a certain judgment of the
Circuit Court of Fauquier County, entered against him on
the 11th day o:Li April, 1941, whereby the Judge of the Circuit
Court of Fauquier County, Virginia, set aside a judgm.ent
rendered in his favor against Allen Dale Fowler ,and Chesapeake and Potomac Telephone Company of Virginia, for the
sum of eight hundred and fifty dollars ($850.00), he, the
said James William Noland, Jr.; being the plaintiff in the
Court below, and Allen Dale ,]nwler and Chesapeake and
Potomac Telephone Company of Virginia being defendants.

2

l:::;upreme Court of Appeals of Virginia
STATE·MENT OF FACTS.

James William Noland, Jr., by his next friend, who was
represented by Walter H. Robertson, of Warrenton, Virginia, filed his notice of motion, returnaible to the 1st day of
the March Term of the Circuit .Court of Fauquier County,
Virginia, for a judgment against the said defendants for
2* the sum of ,a.fifteen hundred dollars ($1,500.00}, for damages sustained as the proximate result of negligence of
the defendant, Allen Dale Fowler, Agent and employee of
Chesapeake and Potomac Telephone Company of Virginia.
In said notice of motion petitioner alleged briefly that he was
driving his automobile on Route 211 near Warrenton, proceeding in the direction of Warrenton, from New Baltimore,
at a lawful rate of speed, and on his rightful side of the road,
and coming over a hill, where he could see a car at a distance of about one hundred and fifty-six feet, the said oor
being operated by Allen Dale Fowler, attempted to make a
left-hand turn in front of his lane of travel, alleging that
such attempt to make such a turn could not be done· so with
safety by the driver of the said car, Allen Dale Fowler, and
that the -said Allen Dale Fowler did not got to the intersection of the road in which he was turning, before a.ttempting
to make such turn; that being placed in a position of sudden
peril, as soon as his mind reacted to the situation, he applied his brakes in an endeavor to stop before hitting such
car, but that the collision occurred after the driver of the
Chesapeake and Potomac Telephone !Company Car, seeing
the approaching car, apparently cut back into his own lane
of travel on his rig·ht-hand side of the road, and charged
that this negligence on the part of the driver of the car,
Allen Dale Fowler, was in violation of the statutory
3* *la:ws governing the time and place for making left-hand
turns, one being that they could only be made when it
could be done with safety, and the other that the car did
not go to the intersection of the connecting roads. Petitioner alleg·ed bis damage at approximately eight hundred
to one thousand dollars.
Defendants filed their cross-claim, admitting that the car
operated by Allen Dale Fowler was owned by Chesapeake
and Potomac Telephone Company of Virginia, and that the
said Allen Dale Fowler was engaged on its business at the
time of the accident, and further alleged primary negligence
on the part of ,Tames William Noland, Jr., alleging that his
car appeared over a hill, a distance of one hundred .._feet from
the driver of the Telephone Company Car, when he first saw
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it, at a rate of speed from fifty-five to seventy miles an
hour, and without pleading contributory negligence placed
the responsibility for the accident on James William Noland,
Jr., on the grounds that he operated his car at an excessive
rate of speed, in a manner as to unreasonably endanger property, life and limb of other persons, failed to keep a sufficient
lookout, and neglected to have his motor vehicle under proper
control and to yield one-half of the traveled portion of the
highway to the approaching car, and alleged that the direct
and proximate result of the accident was this negligence on
the part of James William Noland, Jr.
4*
*The ,cross-claim was silent on the question of whether
or not the driver, Fowler, attempted to make a left-hand
tum on Route 211 into the By-Pass Alternate 211, and alleged that he had reduced the speed of his motor vehicle at
or about the ti~e of the accident to fifteen miles an hour,
and claimed that he was hit on his side of the white line,
dividing northbound and southbound traffic, g·iving no reason whatever for the cause of Noland coming across the line
and colliding with his car.
Defendants in their cross-claim ask for damages against
plaintiff as the direct and proximate result of the plaintiff's
negligence, of s~ven hundred and fifty dollars ($750.00).
After the filing of the cross-claim Chas. G. Stone, Attorney, of Warrenton, Virginia, c.ame into the case, representing Noland in any damages which might be recovered on the
cross-claim against llim, but for obvious reasons Mr. Stone
is not now associated in the case, but should defendants assign cross-error ,before this Honorable Court, Mr. Stone may
be interested in this case.
At the trial of the case, the jury consisting of two merchants, Chairman of the Board of Supervisors of Fauquier
Connty, two farmers, a retired lmsiness man and a banker,
aft.er having been examined as to whether or not any of them
owned stock in the Chesapeake and Potomac Telephone
5~ Company *of Virginia, or were related to any of the
parties, and after hearing the evidence of the plaintiff
and defendant, and after receiving the instructions of tlle
Court, and hearing arg·ument o_f counsel, and viewing the
premises at the request of tbe Attorneys for defendants,
concurred in by Attorneys for plaintiff, returned a verdict
in favor of plaintiff, .James William Noland, Jr., finding for
the plaintiff,. and fixing- his damages at the sum of eig·ht hundred and fifty dollars ($850.00), and were thereupon discharged.
Thereupon tl1e defendants moved the Court to set aside
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the verdict of the jury on the grounds that the same was
contrary to the law and the evidence in this case, which motion was granted by the Court, and it was considered by the
Court that plaintiff take nothing on his bill, and that the
defendants take nothing on their cross-bill, and each pay
his proper costs.

ASSIGNMENT OF ERROR.
Petitioner alleges that the Court erred in setting aside
the verdict of the jury, and in entering the verdict that it
did enter. (See transcript of the record for the full judgment of the Court.)
··
·
The authority of the Trial Court over verdi~f the jury
is set forth and limited by Code Section 6251, taken in
6* *conjunction with Code Section '6365, and it would almost be an insult to the intelligence of this Honorable
Court to cite authority on this question, as the rule is so well
defined and the rulings under these sections are so frequently
applied by this Court and defined as to Trial Courts, that
your petitioner will not cite any authority outside the State
of Virginia on the question, but will content himself with
recent pronouncements of this Court, dealing with the subject.
As late as September 23, 1937, in the case of Stallard v.
Atlantic Greyhound Lines, 169 Va., p. 227, in speaking of
when a Trial Court could set aside a verdict as contrary to
the evidence, the Court said:
"(1) When can this with propriety be done. It could only
be done when the verdict is contrary to the evidence, or without evidence to support it.
'' (2) Governing principles are plain enough, nor is their
application to the facts in a given case ordinarily a difficult
matter. Sometimes, however, we are confronted by borderline case, as to which unanimity of judgments can never be
expected. Where facts are involved a verdict adequately
supported by evidence which the jury had the right to believe should not be disturbed.''
This -Court will of necessitv have to look at the evidence
in this ease to see if either doctrine laid down •can be
7* applied in this case, and whether or not the verdict of
the jury was contrary to the evidence, or without evi~
dence to support it.
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.ARGUMENT.
The evidence of James William Noland, Jr., was that he
was twenty years of age; that he had driven a car since he
was twelve years of ag·e, had driven all over the eastern part
of the United States, had never had an accident or been arrested for any infraction of the motor vehicle laws; that on
the morning of the accident he was driving his ear at a lawful rate of speed, and that when he ·came over a hill he .saw
defendant's car, starting to make a left-hand turn in his
path of travel, one hundred and ~ifty-six feet away from
him, and that he applied his brakes as soon as his mind reacted, ·but finding himself in a position of sudden peril,
he did what seemed to him to be the reasonable and prudent
course under the circumstances. He testified that the car o!
defendants when he saw it was across his lane of travel; that
he had no opportunity to go to either side of the car without --the risk of turning over; that the car was making· a left-hand
turn, eighteen steps south of the center of the intersec8* tion, and that had the car gone to the *center of the intersection the driver of the car could have seen his approaching car for a much g·reater distance than by cutting
the corner eighteen steps ,before reaching· said intersection;
tha.t the driver of the car. very soon after the accident said to
him that it was all his fa ult; that he would not have had it
happen for one thousand dollars, and that it would probably
cost him his job; that he had no reason to anticipate as he
came over the crown of the hill that any car would be in his
lane of travel; that there are no road signs or markers to indicate that anyone might be making a left-hand turn at that
point; that he was uncertain exactly as to where the collision
took place, but that he rather thought it took place on the
lane of travel of the defendant's car, possibly some inches
over the white line, but that when he first saw the car it was
from two to three feet over in his lane of travel; that he had
been travelling from fifty to fifty-fi'Ve miles an hour, but had
reduced his speed, because there was no stop sign against
him from the By-Pass entering Route 211 upon which he
was traveling, and that one had to hurry slightly to get across
that intersection before another came from the By-Pass into
Route 211. Mr. Noland testified, and a chart was introduced
in evidence, and is a part of the record, showing that a car
travelling fifty-five miles an hour goes approximately
9* eighty feet a *second, and that from the time he saw the
car one hundred and fifty-six feet away he only had two
seconds to adopt the course he decided was the most prudent.
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The next witness, a passenger in the car, a brother of J a.mes
William Noland, Jr., Nelson Noland, testified to about the
same state of facts. He testified that the Telephone Company Car was actually turned in the process of making a
left-hand turn. lt was turned to the left; that his brother
slowed up at the intersection to look if another car was coming; that there is no stop sign from the By-Pass going into
211; that he saw the Telephone Company Car one hundred
and fifty-six feet away; that his brother, Billy, immediately
slammed on the brakes, and the car weaved a little and went
right into the Telephone Car; he testified that he thought
they hit the Telephone Car about where the line is; that the
Telephone Car was moving slowly when he first saw it; that
immediately after the accident Allen Dale Fowler said to
him, '' Gosh, I am sorry. It was all my fault''. The Telephone Car was nineteen feet south of the middle of the inters·ection when hit; that the car driven by his brother, James
William Noland, Jr., was travelling· fifty miles an hour, and
that he was taken to the Hospit~l for minor cuts and bruises.
He also testified that Mr. R.R. Williams, a witness, who
10* took the stand, was travelling •behind the car driven by
his brother, and arrived on the s,cene of the accident
shortly after it occurred; that there is a stop sign for travel
coming out of the. By-Pass intersection into which .Allen Dale
Fowler was turning.
Mr. R. R. Williams, unrelated to any of the parties, a
witness for plaintiff, testified that he was behind the Noland
Car, and he was gaining on the car, and that he was travelling at the rate of fifty-five miles an hour; that he arrived
on the accident shortly after it happened; tlmt the Noland
Car was being driven on the right-hand side of the road, and
properly driven, and that when he arrived on the scene of the
accident the driver of the Telephone .Car, Allen Dale Fowler,
was there. Asked tl1e question of whether or not Fowler
made any statement to him tl1at he wa.s going to make a lefthand turn, Williams said yes. Asked whether Fowler stated
he had seen Noland's car coming- to him, and that he started
to cut back to the right, Williams said yes. Asked if Fowler
said that he was cutting back to g·et back on his side of the
road, Williams said yes.
On cross examination by Mr. Powell, Williams stated.
''I asked Mr. Fowler 110w it l1appenecl". He said he was
fixing to make a left turn,'·' and I was trying to turn bac.k and
we collided".
11"'
*Can it be said in the face of the positive evidence
referred to ahove t11a t tl1e verdict of the jury is con-
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trary to the evidence, or can it be said or proven that the
jury with this evidence before it had no evidence upon which
to, base its verdict 1
This Court in a recent case of Hinton v. Iridernnity Insurance Compa1iy, 175 Va.. , p. 205, decided April 8, 1940, said:
"If the evidence and circumstances are such that reasonable
and fair-minded men may differ in their conclusion, the
Trial· Judge· cannot substitute his conclusion for that of the
jury merely because he would have voted for a different verdict if he had been on the jury'', and goes on. to say on the
question of the weight of the verdict of a jury, ''The weight
of the verdict of a jury when there is evidence upon which
it can be 1based, in the absence of prejudice, partiality or
corruption is not overborne by the disapproval of the Trial
Judge".
In the instant case if the jury ibelieved the facts as testified; to by the three witnesses, whose evidence is 'summed up
above, it had the most conclusive proof of neg·ligence on the
part of the driver of the Telephone Car, which could have
been adduced in any case, and the plain inference from the
verdict rendered by the jury is that they did believe and
12:1'; must have believed the statements of these *witnesses,
and tha.t they must have disbelieved the statements of
defendants' witnesses.
Let us now take and analyze the testimony of the def endants' witnesses~ and see whether or not it is either logi.cal or
credible.
Allen Dale Fowler, the driver of the Telephone Car, stated
his name, occupation ~ud employment; said he wa.s travelling
about fifteen miles an hour as he approached the intersection, and that it was his intention to make a left-hand turn
into the cut-off; said he slowed down to fifteen miles an hour;
that he did not cross the white line, and that he did not put
his hand out, and that the Noland Car was coming at a. terrific rate of speed; he judged it was seventy miles an hour;
approached him in the middle of the road, practically across
the middle; that he was completely on the right-hand side of
the road; that he had not begun to make the left turn, but had
cut his wheels to make the turn when be saw the car coming,
and that he then held the car straight, may have cut across a
little bit to the right, but at no time were bis wheels over the
white line; that the driver of the Noland Car applied his
brakes and was weaving- down toward him; struck his car
on the left fender; that he made no measurements for skidmarks. On cross examination the witness said when he first
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saw the Noland Car he was between eighty and one
13* hundred feet from *it; that he was going to make a
left-hand turn, and added "That is what the road is
for". Asked whether he was going to make a left-hand turn
when he could only see eighty feet in front of him, his answer
was, ''That was not my fault". Asked how he formed any
conclusion of the speed of the Noland Car, when he was sitting in the road, getting ready to make a left-hand turn, he
said the car was going· from fifty-five to seventy miles an
hour; that there was not much time to think about it one
way or the other. Asked if the car was going fifty-five or
seventy miles an hour, he said, "I could not say positively."
He stuck to his story that the car was going seventy miles
an hour. Asked if he told Mr. Williams anything about
starting to make a left-hand turn, he answered, "No". He
admitted that he heard Mr. Williams on the stand make this
statenient, but he did not remember telling him that. Asked
if he remembered telling the Noland Boys, '' Gosh, I am
sorry. It was all my fault". His answer was, "No". Asked
if he did not say he would lose his job. His answer was ''No''.
He admitted that the Noland Car's skid-marks only extended
sixty-five feet from the point of impact. The witness identified pictures of the wrecked Telephone Car, which were offered in evidence. He testified on re-cross examination
14* that he was ready to turn, but due ~to the fact he did
see the Noland Car coming, he kept· on his side of the
road. Asked if he was on the south side of the intersection.
He replied he was on the north side of the intersection, a
little north of the intersection. Asked if he would have made
the turn if the Nolancl Car had not come along, he said he
would have. Asked if he had decided to go on to the other
intersection, the intersection further north, he said he had
not made any decision in the matter.
The Court gave the stock instruction without objection,
as follows:
"The Court instructs the jury that they are the sole Judges
of the weight and credibility of the evidence, and the jury
has the right to disregard or accept the testimony or any
part thereof of any witness, which the jury regards proper,
to disregard or accept when considered in connection with
the whole evidence in the case."
Could any jury of intelligent and sensible mind be expected to believe the story told by Allen Dale Fowler on the
stand t Your petitioner asks the Court to carefully read this
evidence in the light of its reasonableness or accuracy.
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Again referring to pronouncements by this Court on the
12th day of June, 1939, in Russell Ellett, a;n, infant, by his
next friend v. Ray Carpenter, et al., 173 Va., p. 191:
15* *''A Trial Judge cannot .set aside a verdict merely ibe,
ca.use if on the jury he would have found a different
verdict. He must be satisfied from the evidence adduced
that there was no evidence to support the verdict, or that
. the verdict was plainly contrary to the evidence. This conclusion must be drawn from the whole evidence in the case,
but in arriving at his conclusion he has somewhat more latitude than the Supreme Court of Appeals in passing upon a
verdict that was sanctioned by the judgment of the Trial
Court''.
The evidence of Lawrence Wetzel, State Policeman, was
as follows: That he went to the scene of the accident within
fifteen or twenty minutes after it happened; that· he observed skid-marks on the pavement. He testified as to where
he saw the skid-marks, and measured the skid-marks of the
Noland Car for sixty-five feet from the point of impact, a
portion of which skid-marks he said just about straddled the
line. He could not fix the exact location of the impact. He
stated that James William Noland, Jr., stated to him he was
going about fifty-five miles an hour. Said he· did not see
any skid-marks made by the Telephone Car. On cross examination he said the skid-marks of the Noland Car veered
over to the left. Asked if the skid-marks where Noland fiTst
applied his brakes plainly showed he was over on his right
side of the road, he answered, '' Opposite the •white
16* line, and gTadually veered over to the left.''
J. E. Jordan testified that he was an employee of
the Telephone Company. He proceeded to the scene of the
accident about seven-forty-five; that Officer \Vetzel came after he arrived; that Fowler was the driver of the Telephone
Company Car, and was the only person present when he got
there. He said he assisted Mr. Wetze] in making measurements for skid-marks. The skid-marks from the Noland Car
were 65 feet to the point of impaet. He :fLxed the point of
impact at from thirty-four to thirty-six inehes over the white
line on the Telephone Car's right of way. He further testified as to the damage done to the Telephone Company's car.
He testified that there were skid-marks made bv the rim of
the Telephone Company's car, which Mr. Wetzei, the OffiMr,
failed to see. On cross examination he did not know whether
the Noland Car's skid-marks started on Noland's right, and
reiterated that the impact took place 34 inches over the line
on the Telephone car's right of way. On being questioned
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as to. _how he definitely _fixed the point of. impact between
the two cars. his answer was, ."What I thought was the point
or impact". Mr. Jordan on re,.direct examination identified
certain' photogTaphs exhibited by defendants. On re-cross examination he was asked, '' How do. you know the car was
not knocked 34 .inches?'' His answer was, '' I do ·.not
17* know it. I •do lmow the tire, the print. on the highway
w~s 34 to 36 inches from the white line, and the Noland
C~r ~s sk~d-ma:r;ks were straddled _of the white line, and at
thi~ point it turns to the. l'ight, and that is why I place this
as the point of impact''.
----- Petitioner alleges that this is a fair analysis of the evidence heard ,by the jury, and upon which it based its verdict.
In the case of Thornhitl v. Thornhil.l, 172 Va., p. 553, on the
loth day of April, 1935, this Court said:
"In passing upon a mot.ion to set aside a verdict ibecause
the evidence is ins~fficient to sustain the verdict the guiding
principle for. the Court is not what it may think the jury
ought to have done or what the Court may f.liink it would
have done had it been sitting as a jury in the case, but
whether as reasonable men the jury could have found such
a verdict upon the evidence. If this question can be answered in the affirmative the verdict of the jury should be
sustained.''

Under no rule of law or any instruct.ions given by the
Court is it fair to say upon .the evidence before this jury
that their verdict is wrong or improper.
In the case of Bristow v. Braiter, 175 Va., p. 118, as late
as F'e bruary 26, ·1940, this Court said :
"If a condition of facts is such tlrnt the jury mav
*deduce from them more than one inference or conclusion, the Court upon a motion to set aside their verdict
has no discretion, but is bound down to that interpretation
of the facts, and is constrained to adopt that conclusion from
the evidence which the jury have sanctioned by their verdict.''

'18*

At this point the jury upon the application of defendants
viewed the scene of the accident in tl1e custody of the Sheriff.
The Judge of the Court also went out and viewed the scene
of the accident on his -own initiative. This case was not
submitted to the J udg·e, lmt was tried before a jury, and
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while petitioner had no cause to object to the viewing of the
scene of the accident by the Trial Judge, yet in its final
analysis it was not requested, and the Trial Judge had no
way of disqualifying himself from trying the case on the
gTounds that a juryman would have been disqualified, and
it is petitioner's theory that this view of the premises by
the Judge must have given him definite ideas about the case
than those entertained by the jury. Your petitioner has
found no law on the subject, but of course, does not stress
the point, but the only expression which petitioner is able
to find is contained in a pronouncement of this Court in the
case of Yeary v. Holbrook, 171 Va. 266, in which it says :

*" It would have been better and more in keeping
with the general practice for the Court to place the
jury in charge of some officer familiar with the scene, and to
authorize him to point out the pertinent facts, with any witness for either side present. However, in this case the Judge
himself acted as an official 'shower' and directed the witnesses for plaintiffs and the Attorneys for the defendants
in the presence of the Judge to point out to the jury facts and
locations mentioned in the testimony previously introduced.
If the Court is authorized to select an impartial person to
point out pertinent objects and things, surely it is not reversi1ble error for the Judge himself to perform this duty.
The Trial Judge is not required to be present at a view by
the jury.''
19*

Having disposed of the questions of the Judge setting·
aside the verdict of the jury in this case on the grounds of
being contrary to the evidence or without evidence to support it, it is inconceivable' upon what other grounds, if any,
he might have taken such action. There was no question of
excessiveness of the verdict, and the verdict of the jury followed closely the routine lines of the witness, Stuart D.
Eustace, an Automobile Dealer, who testifi,ed to •the
20* original value of the Noland Car, the mileage, and the
depreciation, which worked out to within a few dollars
of the amount claimed by plaintiff in his notice of motion.
Certainly there can be no question, nor has it been sug·gested
by anyone that the jury was influenced by any prejudice or
passion. Certainly there can be no question nor has there
been any suggestion that the case was not fairly presented
on the part of all of the litigants. Few, if any, exception8
were taken by either side, and such exceptions as were taken
were immaterial to the introduction of evidence or to the
introduction of instructions.
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The Court covered the case like a 1blanket by the instructions of .both sides, and the only exception made 1by defendants was to plaintiff's Instruction No. 2, which is an instruction dealing with sudden peril. This instruction has bodily
!been taken\ out of the language of the Supreme Court o.f Virginia from the time that the doctrine has been used up to
the present time, and it is submitted to this Court that plainiff 's Instruction No. 2 correctly, properly and accurately
sets forth the doctrine of sudden peril and should have ,been
given by the Trial Court. The only exception taken to defendants' instructions was to Instructi.on No. 6, and this objection was not insisted upon, and not insisted upon at
21* this time. *If exception was made to Instruction No. 6
it was only ma.de on the ground that the instruc.tion
was ridiculous, and that, of course, if any jury believed that
a driver was driving on his left-hand side of the road, naturally he would he responsible for any injury caused by such
illegal driving.
Plaintiff's Instruction No. 1 is taken out of the statute and
was not objected to by the defendants, and was relied upon
in the bill of complaint as the negligence which was the
proximate cause of the accident.. Instruction No. 3 of the
plaintiff was taken from a long line of cases, and should
have been given, and there can be no doubt as to its propriety.
Plaintiff's Instruction No. 4 was not objected to, and is the
plain law of this case, or any other case, so is Instruction
No. 5. Instruction No. 6, which is defendant's instruction,
has already been ref erred to.
Defendants' Instruction No. 7 is good law and was not
excepted to. This instruction which is taken from Ashby v.
Virginia Railroad Co., 138 Va.. 310, takes into account the
doctrine of contributory negligence. Defendant's Instruction No. 8 likewise deals with contributory negligence and
is the law of the subject and should have been given. Defendant's Instruction No. 8 while cumulative, deals "With the
subject of primary and contributory negligence and
22* should ba.ve been given. *Defendant's Instruction No.
9 is good law. Defendant's Instruction 10 deals exclusively with concurrent neg·ligence, which the jury had a right
to consider in reaching their verdict. Defendant's Instruction No. 11 was not objected to and is partfoularly helpful to
the jury in reaching a verdict, wherein the said instruction
goes on to say that if they believe from the evidence the
plaintiff, James William Noland, Jr., was exceeding a reasonable speed under the circumstances existing at the time,
and the exceeding of such reasonable speed was the proxi1
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mate cause of the collision, then they should find for the defendant, and should award defendant such damages as in
the opinion of the jury would be just compensation for loss
sustained iby the defendant, through the wrecking of its car.
Defendant's Instruction 1,2 i.s cu,mulative, but was not objected to. Defendant's Instruction No. 13 is a proper instruction, and any of the latter of the defendants' instructions would have permitted the jury in its discretion, had
they ibelieved the given state of facts from the evidence, not
only to have found that the defendant was not liable to the
plaintiff, but that plaintiff was liable to the defendant in its
damages claimed.
Defendants in their cross-claim did not claim contributory negligence, but relied upon the primary negligence
23* *of the plaintiff in order to escape liability themselves
and to recover from the plaintiff, Noland, on their crossclaim.
This Court quoting from the case of Filer v. .McNair, 158
Va., p. 88, in the case of Winn, v. Gandy, 170 Va., p. 590,
says:
'' N eglig·ence is usually a question for the jury and should
be taken from it only when there is no real conflict of evidence on material matters and wl1en from facts established
reasonable men should not differ as to conclusions to be
drawn. The verdict must stand unless there is a plain
deviation from the evidence or it is palpable the jury have
not drawn a clear inference from these facts as certified.
vVe cannot say that from the facts here in this case reasonable men would not differ as to the conclusions to 1be drawn
from them. We cannot say that the jury was without evidence upon which to base a verdict."

It will, therefore, be seen from all of the instructions given
in this case that the question of primary negligence on the
part of either the plaintiff or the defendants and the contributory negligence although not especially pleaded by the
plaintiff was squarely before the jury, and considered by
them, and by their verdict the jury has said in fact that
the speed of the Noland Car whether reasonable •or
24 * not reasonable was not the proximate cause of the collision. They have further said that the failure or nonfailure of James ·wmiam Noland, Jr., to have his ·Car under
proper control was not the proximate cause of the collision.
They have further said and answered the question that James
William Noland, ,Jr., did keep a reasonable lookout, and
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that if he failed to do so this was not the proximate cause
of the .a013ident. They have further said by their verdict
that the plaintiff did exercise due care and operate his automobile with ordinary circumspection, and that if he failed in
this it was not the proximate cause of the accident. They
have further said by their verdict that there was no concurrent negligence on the part of the plaintiff, James William Noland, Jr., in the operation of his car. They have
further answered an important contention that the plaintiff,
James ,vmiam Noland, Jr., is not guilty of contributory
neg·ligence.
In answering Instruction No. 7 and n;iost important, they
have said by their verdict that the said James William
Noland, Jr., was not exceeding a reasonable speed under
the circumstances existing at the time, or tba.t if he were
such excess speed was not the proximate cause of the collision. The jury has said by its verdict that the *proxi25,i mate cause of the accident is exactly that negligence
charged iby James William Noland, Jr., in his notice
of motion, to-wit: That the driver of the Telephone Car at:tempted to make a left-hand turn where he could not do so
with safety, and did not go to the intersection of the roads
before attempting to make such turn, where he could Jmve
seen a greater distance approaching automobiles, and that
such violation of two statutory Motor Vehicle Regulations
was and is the proximate cause of the accident, without in-.
tervening contributory negligence on the part of the plaintiff, which might have been the proximate cause thereof, or
the contributing cause thereof.

CONCLUSION.
Your petitioner, therefore, respectfully contends and submits tha.t the action of the Trial Judge in setting aside the
verdict of the jury in this ,case is erroneous and should be
reversed, and judgment entered by this Honorable Court for
the amount recovered by the plaintiff against the defendants in the trial of this case before a jury in the Circuit Court
of Fauauier County, Virginia, a.nd for the foregoing reasons
assigned respectfully prays that he be awarded a writ of
error, pending review of the record by this Court, and that
this petition may be read as petitioner's opening ·brief, for
which the said petitioner intends it.
26*
*Your petitioner with consent of his counsel, apologizes to the Court for the rather unparliamentary form
of the petition, and says that his counsel is unfamiliar with
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appellate practice, and if the form and SUJbstance of the
petition is not in strict conformity with the adopted practice of this Court, it is because of petitioner's Attorney's
lack of practice before this Court.
A copy of this petition has been mailed to Mr. J. Donald
Richards, of Warrenton, Virginia, local Attorney for the
defendants in the trial of this case in the Circuit Court of
Fauquier County, Virginia (Bolling R. Powell, associate
counsel for defendants, being a practicing Attorney in Virginia, and having his principal office in the City of Washington), and said copy of this petition was mailed to him on
the 23rd day of May, 1941.
Respectfully submitted,
JAMES WILLIAM NOLAND, JR.,
By his next friend,
By WALTER H. ROBERTSON,
Counsel.
WALTER H. ROBERTSON,
Warrenton, Virginia,
Attorney for petitioner.
*I, the undersigned Attorney practicing before the
Supreme Court of Appeals of Virginia, do certify that
in my opinion the judgment complained of in the foregoing
petition is erroneous and should be reviewed and reversed by
the Supreme Court of Appeals of Virginia.
Given under my hand this the 23 day of May, 1941.
27*

"\VALTER H. ROBERTSON.
Rec'd 5-24-41.
GEORGE L. BROWNING.
June 6, 1941. Writ of error awarded by the court. Bond
$300.
M.B.W.
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The following evidence on behalf of the plaintiff
and of the defendants respectively is all of the evidence that was introduced on the trial of the case of Jam.es
William Noland, Jr., by his next friend v. Allen Dale Fowler
and Chesapeake and Potomac Telephone Company of Virg·inia.
Teste: This 23rd day of May, 1941,.

J. R. H . .ALE'XANDER,
Judge of the Circuit Court of Fauquier
County, Virginia.
The following instructions Nos. 1 to 5 inclusive were
granted at the request of the plaintiff, and the following instructions Nos. 6 to, 13 inclusive were granted at the request
of the defendants respectively and are all of the instructions
that were granted on the trial of the case of James William
Noland, Jr., by his next friend 'V. Allen Dale Fowler and
Chesapeake and Potomac Telephone Company of Virginia.
Teste : This 23rd day of May, 194'.L
J. R. H . .ALE.XANDER,
Judge of the Circuit Court of Fauquier
County, Virginia.
The attached Exhibits Nos. "A" and "B" were introduced in evidence by the plaintiff, and the Exhibits "1" to
"6" inclusive introduced by the defendants are all of the
exhibits introduced on the trial of the case of James William
Noland, Jr., by his next friend v. Allen Dale Fowler and
Chesapeake and Potomac Telephone Company of Virginia.
Teste: This 23rd day of Ma.y, 1941.

J. R. H. ALE'XANDER.,
Judge of the Circuit Court of Fauquier
County, Virginia.
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RECORD
VIRGINIA
In the Circuit Court of the County of Fauquier:
Among the Records and Proceedings of said Court, are
the following:
BE IT REiME,MillERill1D, that on the 7 Maroh, 1941, there
was filed in the Clerk's Office of said Court, a Notice of Motion, wherein Jam.es W. Noland, Jr., by his next friend and
father, James W. Noland, is plaintiff, and Allen Dale Fowler
and Chesapeake & Potomac Telephone Company of Virginia
a corporation, are defendants ; in the following- words and
figures:
To Allen Dale Fowler and Chesapeake & Potomac Telephone
Telephone Company of Virginia :
TAKE NOTICE: That I, ,James William Noland, Jr., aged
twenty, by my next friend, James Vv. Noland, will'on the 24th
day of March, 1941, at ten o'clock, or as soon thereafter as
the case may be heard, that being the first day of March
Term of the Circuit Court of Fauquier County, Virginia,
move said Court for a judgment against you and each of
you jointly and severally, for the sum of Fifteen Hundred
Dollars ($1,500.00), for damages which I sustained as the
proximate result of your negligence on the 14th day of January, 1941, in the following· manner, to-wit: .
I was driving- a certain automobile, belonging to me, being
a 1941 Dodge Four Door Sedan, along Route 211, about one
mile and a half from the Town of Warrenton, Virginia, proceeding from the direction of New Baltimore to Warrenton,
and was proceeding· along said highway, where I had a right
to be, at a lawful rate of speed, when one Allen Dale Fowler
then driving a car or truck, then and there being- driven by
the defendant, Allen Dale Fowler, who at the said time was
acting as agent, servant and employee of the Chesapeake
and Potomac Telephone Company of Virginia, and within
the scope of his duties as such agent, servant and
page 2 ~ employee of said Chesapeake and Potomac Telephone Company of Virginia., suddenly and without
warning to me, and without seeing that he could do so in
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safety, and without reaching the middle line of a certain connection road coming into Route 211, attempted to make a
left-hand turn into said road at a place and at a point where
he could not do so in safety to himself and to other cars
travelling along said road, the result of which negligent action placed the car he was driving in the line of travel of
my right-hand side of the road, where the said car had no
right to be, and the result of such action being that as I came
over a slight rise I saw this car making said. left-hand turn,
when I was only about sixty feet from the said car, and was
unable in that distance to stop my said automobile, although
I app1jed the brakes before coming into collision with the
car driven by the said Allen Dale Fowler. Apparently after placing said car in such position to malrn the said turn,
the said Fowler, driver of said car, then attempted to cut
back to his right-hand side of the road, but this action on
his part being too late to allow me to pass his car with
safety, and said ,collision occurred with his car, whereby my
car skidded and left the road about sixty feet from the scene
of the collision, ran into a bank and completely turned over,
demolishing the said car, the value of which was approximately $1,170.00, so that the said car after the said accident
was practically worthless except for junk, and had a value
of somewhere around $l00.00 for junk or spare parts, and
further causing me injuries and loss of time and loss of the
use of my said car, Doctor's bills and medical attention, all
as a direct and proximate result of your negligence, which
is set forth more particularly as follows:
That you and each of you were negligent in that Allen
Dale Fowler, through yourself, and the said depage 3 ~ f endant, Ch~sapeake and Potomac Telephone Company of Virginia through your agent-, servant and
employee, as aforesaid, operated said automobile in a reckless, careless and negligent manner, in that you drove said
motor vehicle out from the center of the road to make a leftl1and turn, where it was impossible to do so with safety to
yourself and the approaehing public, without keeping· a
proper lookout for oncoming traffic, into the line of which
you attempted to drive your said car, without first using ordinary care to see whether said move could be made with
safety to yourself and to other persons using the line of
traffic in wllieh I was proceeding, and further that you failed
to !],'O to the center of the line of the connecting roadway into
which you attempted to tum before attempting to make such
left-hand turn, and that by so doing· you gave me no time to
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avoid collision with said automobile, affording me no opportunity of ascertaining the move of said automobile in time
to prevent such collision, all of which acts of neg·ligence and
the proximate and direct cause of the damages and injuries
sustained 1by me as aforesaid, and therefore, I institute this
said action in the sum of Fifteen Hundred Dollars ($1,500.00)
for said injuries and damages sustained b~ me as the result
of your neg·ligence aforesaid. Given under my hand this
the 3rd day of March, 1941.
JAMES WILLIAM NOLAND, JR.,
By next friend, James W. Noland.
And on the 24 March, 1941, the defendants filed their plea
of not guilty in these words:
The said defendants, by their attorneys, come and say
that they are not guilty of the premises in this action laid
to their charge, in the manner and form as the plaintiff
hath complained, and of this the said defendants
page 4 ~ put themselves upon the country.
And on said 24 :March, 1941, the defendant Chesapeake and
Potomac Telephone Company filed its cross-claim in these
words:
The Chesapeake and Potomac Telephone Company of Virginia, a defendant in the above-styled cause, for its crossclaim against tl1e above-named plaintiff, James William Noland, Jr., alleges :
1. That defendant, Tl1e Chesapeake and Potomac Telephone Company of Virginia, is a corporation duly created
and organized under the laws of the Commonwealth of Virginia, and is engaged in tl1e business of furnishing telephone
service to the public in t.he Commonwealth of Virginia.
2. That the above-named defendant, Allen Dale Fowler,
was on January 14, 1941, and now is, an employee of the
defendant, The Chesapeake and Potomac Telephone Company of Virginia.
3. ·That on January 14, 1941, said employee, Allen Dale
Fowler, while acting· in the line and scope of his employment, was driving- a motor vehicle owned by the said defendant, The Chesapeake and Potomac Telephone Company of
Virginia, nortl1wardly along· a public highway in Fauquier
County, Virginia, known as Alternate U. S. Route 211; that
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at a point on said highway about one mile and a half from
the Town of W arrcnton, Virginia, near which point said
highway converges with a highway known as N. S. Route 211,
said employee, Allen Dale Fowler, reduced the speed of
said motor vehicle to about fifteen miles and hour, and while
proceeding at or about that rate of speed and on the side
of said highway (Alternate U. S. Route 211) reserved for
northbound traffic and in a safe and reasonable manner, a
motor vehicle driven by the above-named plaintiff,
page 5 r James "William Noland, Jr., suddenly appeared
over the top of a grade in said highway, at a distance of about one hundred feet from said motor vehicle of
the defendant, The Chesapeake and Potomac Telephone Company of Virginia, proceeding southwardly on the side of the
highway reserved for northbound trafffc, at a very high rate
of speed, to-wit fifty-five to seventy miles an hour, and collided with the aforesaid motor vehicle of the defendant, The
Chesapeake and Potomac Telephone Company of Virginia.
4. That at said time and place the plaintiff, James William Noland, Jr., was negligent and failed to use ordinary
care in that he :
a. Drove and operated said motor vehicle at an excessive
rate of speed and at a speed greater than was reasonable
and proper, having reg·ard for the surface, width, grade
visibility and other conditions then existing.
b. Operated said motor vehicle in a manner so as to unreasonably endanger the property, life and limb of other
persons.
c. Failed to keep a reasonably sufficient lookout.
d. Failed and neg·lected to haYe said motor vehicle under
proper control.
e. F~iled to yield one-half of the traveled portion of tl1e
highway to the approaching· motor vehicle of defendant, The
Chesapeake and Potomac Telephone Company of Virginia.
5. That as the direct and proximate result of said neglig·ence on the part of the plaintiff, James William Noland,
.Jr., the defendant, The Chesapeake and Potomac Telephone
Company of Virginia, suffered great damage in that said
motor vehicle owned hy it was so ,crushed, broken and wrecked
that it was renclered unusable and worthless except for ifa
junk Yalue; that said motor vehicle, a. Plymouth Coach built
in the year of 1939, was thus reduced in value from
page 6 } eig·ht hundred dollars to about fifty dollars, and the
defendant, The Chesapeake and Potomac Tele-
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phone Company of Virginia, was thereby caused to su:ffer
damage in the amount of seven hundred fifty dollars as the
direct and proximate result of the plaintiff's negligence
aforesaid.
Wherefore, the defendant, The Chesapeake and Potomac
Telephone Company of Virginia, institutes this cross-claim
for the sum of seven hundred fifty dollars against the plaintiff, James William Noland, Jr., and prays judgment in th~t
amount.
THE CHESAPEAKE AND POTOMA:C TE1LEPHONE COMP ANY OF VIRGINIA.
And on 11 April, 1941, the following order was entered:
James W. Noland, Jr., by his next friend and father James
vV. Nola.nd, plaintiff v. Allan Dale Fowler and Chesapeake
and Potomac Telephone Company of Virginia, a corporation, Defts. Notice 1261.
This day came the parties by their attorneys, and the defendants pleaded not guilty, and the defendant Chesapeake
and Potomac Telephone Company filed its counter-claim, to
which the plaintiff replied generally, and issues were joined;
and came a jury, to-wit: T. M. Triplett, J. P. Kincheloe,
H. H. Hul:fish, Carrol C. Risdon, J. Keith Marshall, L. W.
Trenis and J. H. George, who being- elected, tried and sworn
the truth to speak upon the issues joined, having fully heard
the eviden~.e and argument of counsel, and received the instructions of the Court were sent out of Court to consult of
their verdict; and after some time returned into Court and
upon their oaths do say: We the jury upon the issues joined,
find for the plaintiff and fix his damages at the sum of
$850.00; and thev are discliarged; And thereupon the defendants moved the Court to set. aside the verdict of the jury
on the ground that the same is contrary to the law
page 7 } and the evidence in this case., which motion is
granted, and .it is considered by the Court that the
nlaintiff take notlling by his bill, that the defendants go
t.hereof without day and pay their own costs in this proceeding; to which ruling of the Court, the plaintiff excepted, and
he is given sixty days within which to file his bills or certificate of exception in accordftnce with law; And thereupon
the defendant, Chesapeake and Potomac Telephone Company
of Virginia, moved the Court to enter judgment in its favor
Rgainst the plaintiff for the full amount of its cross-claim,
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which motion is overruled, and it is considered by the Court
that the said defendant take nothing by its cross-claim, that
the plaintiff go thereof without day and pay its own c.osts
herein; to which ruling of the Court, the said defendant e.xcepted, and it is given sixty days within which to :file its
bills or certificates of exception in accordance with law.
page 8

~

The following are all of the instructions granted
in this case

The Court instructs the jury that the driver of a vehicle
when turning to the left shall pass beyond the center of the
intersection, and as closely as practicable to the right of the
center of such intersection before turning left, and that
every driver who intends to turn or partly turn from a direct line, shall first see that such move can be made in safety,
and if you believe from the evidence that the Telephone Company's driver failed to do either of these two things, and that
this failure to observe the traffic. law on his part was the
proximate cause of the collision between the car of the Telephone Company and the car of ,Tames William Noland, Jr.,
then you shall find for the plaintiff and ass~ss his damages
in such sum as you believe from the evidence he is entitled
to receive.

#2
The Court instructs tl1e jury tlmt, if they believe from the
evidence that the plaintiff, Noland, was proceeding on his
right-hand side of the highway, with due care, and that suddenly and without fault on I1is part the automobile of the
Telephone Company sta rtecl to make a left-hand turn in such
a manner as to create a situation of sudden peril and to
make instant action on the part of Noland necessary in an
effort to avoid a collision in Noland's lane of travel, then
Noland was not bound in such an emerg·ency to adopt the
wisest course or exercise the same degree of care that an
ordinary prudent man would be required to exercise under
ordinary circumstances. Consequently, if the jury find that
Noland, due to no fault of his, was confronted with a condition
of sudden peril or obstruction, then the law only
page 9 ~ required Noland to act as an ordinary prudent man
suddenly confronted by such a situation would act
in an effort to avoid a collision. And, if it afterwards ap-

J. W. Noland, Jr., etc. v. A. D. Fowler, et al.

23

pears, upon a deliberate review of the entire situation, that
some course other than the one pursued by Noland would
have been the better one and would have avoided a collision,
yet Noland cannot be held liable for his failure to pursue
such other course, unless it can be said that no reasonably
prudent man in a like situation would have acted as Noland
did. Therefore, even though the evidence discloses that
Noland suddenly and vigorously applied his brakes to a.void
striking the other car in his lane of travel, and as a result
thereof, his car was thereby pulled to the left and across the
center line, a distance of some 35 inches, then Noland was
not necessarily guilty of negligence, because another course
might have been more judicious, if an ordinarily prudent
man might have done the same thing in the circumstances.

#3
The Court instructs the jury that they are the sole judges
of the weight and credibility of the evidence, and the jury has
the right to disregard or to accept the testimony or any part
thereof of any witness which the jury regards proper to
disregard or accept, when considered in connection with the
whole evidence in the case.

#4
The Court instructs the jury that if they believe from all
of the evidence that the driver of the Telephone Car was
guilty of negligence, which was the proximate cause of the
accident, then they shall find for the plaintiff, James William Noland, Jr., and fix his damages in such amount as the
evidence shows he has suffered.
page 10 ~ #5
The Court instructs the. jury that the plaintiff must prove
his case by a preponderance of evidence, and he is not required to prove his case beyond a reasonable doubt.

The Court instructs tl1e jury that if they believe from the
evidence that James William Noland was driving· to the left
of the white line marking the center of the Highway it was
negligence on his part to be in that portion of the highway
and that his driving to the left of the center of the highway
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was the proximate ca.use of the ~ollision, then the jury should
find for the defendant and should award the defendant for
such damage as in the opinion of the jury would ·be a just
compensation for the loss sustained as the result of this accident.

#7
The Court instructs the jury that in order for an act to
be the sole proximate cause of an injury, it must be such an
act that would naturally and proximately result in the injury complained of and it must also be the only cause of
such injury, that it is must alone, and without any contributing negligence or contributing cause result in the injury sued
for. Ashby v. Vir,qinia Railroad Company, 138 Va. 310.

The Court instructs the jury that the operator of an automobile must not expose himself and others traveling a highway to danger of injury to persons or property but must exercise due ca.re for I1is own safety and the safety
page 11 ~ of others traveling the highways, and if you further believe from the evidence that the plaintiff
failed in this and such failure proximately contributed to
the accident, then the plaintiff cannot recover. Miller v.
Jones, 174 Va. 336.

#8
The Court instructs the jury that if they believe from the
evidence that the plaintiff Noland drove his car around a
curve upon an ascending grade on his left-hand side of the
road at a time and place when he could neither see entirely
around the curve nor over the hill, that this constituted negligence on his pa.rt, and if the jury further .believes this negligence on his part was the proximate cause of the accident
they should find for the defendant. Harris v. Wright, 172
Va. P. 71-72.

The Court instructs the jury that, even if plaintiff had the
right of way, he was still under the duty to exercise due
care to -proceed with ordinary circumspection in order to
avoid injury of other users of the highway, and if the jury
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believe from the evidence that the plaintiff did not exercise
such due care and operate his automobile with ordinary circumspection and that this failure of the plaintiff was the
proximate cause of the accident, then the plaintiff cannot
recover. Ellett v. Carpenter, 173 Va. 191.
#10
The Court instructs the jury that if they :believe from the
evidence that the concurrent negligence of plaintiff and defendant was the proximate cause of the accident
page 12 ~ then the plaintiff cannot recover for his damages
and the defendant cannot recover for its damages.
173 Va. 251.

#11
The Court instructs the jury that if they believe from the
evidence that the plaintiff, James William Noland, Jr., was
exceeding a reasonable speed under the circumstances existing at the time and that the exceeding of such reasonable
speed was the proximate cause of the collision, then the
jury should find for the defendant and should award the defendant such damages as in the opinion of the jury would
be just compensation for the loss sustained by the defendant
through the wrecking of its car.

#12
The Court instructs the jury that if they believe from the
evidence that the plaintiff, James William Noland, Jr., did
not keep a reasonable lookout and that his failure to keep
a reasonable lookout was the proximate cause of the collision, then the jury should find for the defendant and should
award the defendant such damages as in the opinion of the
jury would be just compensation for the loss sustained by the
defendant in the wrecking of its car.
The Court instructs the jury that if they believe from the
evidence that plaintiff, James William Noland, Jr., did not
liave his vehicle under proper control, and that the failure
to ha.ve his car under proper control was the proximate cause
of the collision, then the jury should find for the
pag·e 13 r defendant and should award the defendant such
damages as in the opinion of the jurv would .be
just compensation for the loss sustained by the defendant
through the wrecking· of its car.
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r SPEED

AND BRAIUNG DrsTANCE PREPARED BY DIVISION OF MOTOR VEHICLES, R.JOHMO'ND, VA.

BRAKING

DISTANCE (FEET)

SPEED
Four

M.P.H. Ft./Seo.

10
15
20
25
30
35
40
45
50
55
60
65
70
75
80
100

14.67
22.0
29.34
36.62
44.0
51.3
58.7
66.0
73.3
80.7
88.0
95.3
102.6
109.9
117.2
146.7

Wheel Brakes

Lawful Average Excellent

6.25
14.1
25
39.1
56.25
76.5
100
126.6
156.25
189.1
225
264.1
306.25
351.6
400
625

5
12
21
32
47
63
82
104
128
155
185
217
252
289
328
514

4
9
16

25
36
49
64
81
100
121
144
169
196
225
256
400

Two Wheel Brakes
Lawful

11.25
25.3
45
70.3
101.3
137.8
180
227.8
281.3
340.3
405
475.3
551.3
632.8
720
1125

Average Excellent
9
22
39
60
87
118
155
196
242

294
349
409
475
544
619
968

8.5
19.1
34
53.1
76.5
104.1
136
172.1
212.5
257.1
306
359.1
416.5
478.l
544
850

Note: All stops considered made on dry, hard, level surface free from loose material. Lawful :figures are based on
Section 99 of the Motor Vehicle Code of Virginia. Average
:figures are based on tests made by the Society of Automotive Engineers. Excellent figures are the best stops to be
expected in practice.
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r Virginia :
In the Circuit Court of Fauquier County.

James William Noland, Jr., by his father and next friend,
James W. Noland,

v.

Allen Dale Fowler and Chesapeake and Potomac Telephone
Company of Virginia.
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J. TV. N ola,nd.

EVIDENCE.
Transcript of evidence taken before Honorable J. R. H.
Alexander, Judge of the Circuit Court of F'auquier County,
Virginia, and jury.
Present: Walter H. Robertson and Chas. G. Stone, Esquires, Attorneys for plaintiff;
J. Donald Richards and Bolling R. Powell, Attorneys for
defendant.
page 16
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J. W. NOLAND,
a witness, being first duly sworn, says:
DIRECT EXAMINATION.

By Mr. Robertson:
Q. Tell the jury your name, age, occupation and residence?
A. J. W. Noland, Laundry Sales :Manager.
Q. Where do you live?
A.. New Baltimore.
Q. A.re you the father of James William Noland, Jr., known
as Billy Noland 1
A.. .Yes, sir.
Q. How old is Billy¥
A. Twenty.
Q. And you as his father l1avc filed this suit as his next
friend?
A.. Yes.
Q. How long lrns Billy been driving a car?
A.. Since he was fourteen. I signed up for a Driver's Permit when he was fourteen. He hns been driving ever since ;
he has driven all over the State. He has driven a number of
people, and every one of them has been perfectly satisfied.
He ma.de his money that way during his spare time.
Mr. Powell: I presume that complainants are seeking to
prove that James William Noland, Jr., is a good driver. I will
be forced to object to it, because I cannot see that it is competent evidence. It is hearsay.
page 17

r Mr.

Robertson:
Q. Have you ever driven with your son, Billyi
A.. I have quite a number of times.
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Q. Is he a good, safe, careful driver?
A. A good safe driver; everybody has been satisfied with
him; he has driven to Washington, Baltimore, Philadelphia,
and I feel perfectly safe. He was sent up, driving up to
New York when he was fifteen years old.
Q. ·what is Billy oc.cupation nowY
A.. Sales Manager, Fauquier Laundry.
The Court : Strike out his last sto,te.
Mr. Powell: The testimony of Mr. Noland, with reference
to Mr. Noland, Jr., being a good and safe driver, I cannot
see that it is relevant. It does not prove anything with
reference to the issues in the case.
Mr. Robertson:
Q. Did you ever know of Billy being arrested for fast
driving, or for violation of the road laws?
A. No, sir.

No Cross Examination.
page 18 ~

JAMES WILLIAM NOLAND, JR.,
a witness, being first duly sworn, says :
DIRECT EXAMINATION.

By Mr. Stone :
Q. State to the jury your name?
A.. William N9land, Jr.
Q. And you are the infant plaintiff m this suit, aren't
you?
A. That is right.
Q. Where do you live, Mr. N ola.nd?
A. New Baltimore.
Q. That is about five miles north of Warrenton?
A. Yes, sir.
Q. On United States Route 211?
A. That is right.
Q. And what is your occupation Y
A. Sales Manager for the Fauquier Laundry.
Q. On the 14th of ,January, ,1941, you claim that your automobile was damaged in a collision, I believe Y
A. That is right.
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Q. Approximately what time did this collision take plaoo?
A. About seven-thirty.
Q. In the morning?
A. In the morning.
Q. Who was in the automobile with you?
A. Nelson Noland, my brother.
page 19 } Q. .And how old is Nelson 7 .
A. Fifteen.
Q. Were you driving a car Y
A. Yes, sir.
Q. Was this your car!
A. Yes, sir.
Q·. What make and year?
A. 1941 Dodge Sedan.
Q. How far had this car traveled before the accident!
A. Thirty-five hundred miles.
Q. You bought it new?
A. Yes.
Q. In which direction were you traveling, toward Warrenton?
A. Toward Warrenton.

Mr. Stone: At this juncture counsel for plaintiff and defendant have agreed and stipulated that these two photographs may be introduced in evidence as Exhibits "A" and
"B" with the testimony of J,ames W1illiam Noland, Jr.

Q. Mr. Noland, how far were you from the Telephone Car when you fiTst observed it?
A. I was about fifty-two steps.
Q. Did you actually step off this distance?
A. I did.
Q. Did you try to step three feet at a step?
A. Yes.
Q. So if that were the case you were about 156 feet away
when you first observed the Telephone Car Y
A. Yes, sir.
Q. Were you able to observe this car at any greater distance than the 156 feet •before the collision Y
A. No, I was not.
Q. And if not, why?
A. Because there is a grade there that goes over like that.
(Indicating). I could not see over top.
Q. The ground or grade in the road ahead of you obstructed
your vision of the Telephone 1Car in front of you Y

page 20}
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A. You., sir.

Mr. Richards: You are kind of leading the witness. Ask
him if such and such a thing is not a fact.
Mr. Stone :
Q. I now hand you a photograph identified and introduced
in evidence as Exhibit "A", and will ask you to state where
the Telephone Company's car was when you first
page 21 } observed it, and what its position was in the road f
A. The car was right about there. (Indicating).
It was a single line there then, and about from 2% to three
feet going that way (indicating} when I first saw it.
Q. You say the Telephone Company Car was a little south
of the right of this double line Y
A. Yes.
Q. Any of it over on your lane of travel f
A. The front end was.
Q. Approximately how much T
A. Two and one-half or three feet.
Q. What was the Telephone Company Car apparently doingY
A. Turning to this intersect-ion road.
Q. Making a left turn?
A. That is right.
Q. Across your lane of travel Y
A. Yes.
Q. Did I understand you to say wl1en you first observed
the car it was about fifty-two steps in front of you Y
A. Yes.
Q. When you first observed it was it then across your lane
of travel, getting ready to make a left turn Y
A. Yes.
page 22 }- Q·. When you first observed the car approximately how fast were you travelling?
A. About fifty or fifty-five.
Q. You are positive you were not going over fifty-five? /
A. I am positive; if anything going a little under.
Q. What did you do when you came over that rise you
described Y
A. I immediately applied my brakes.
Q. Did you apply them strongly or mildly?
A. Strongly.
Q. W11y did you apply your brakes strongly?
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A. Well, there is a bank on both sides there; if I turned
to the right I would hit a bank, let hit a bank, so the best
thing I had to do was to put on my brakes and stop if I could,
and if I could not hit him as easy as possible.
Q. Did you have a fair and reasonable opportunity to cut
to the left and avoid the Telephone Car, or cut to the right
a.nd avoid hitting the Telephone Car?
.A.. Not without hitting the b&nk.
Q. When you came in contact with and collided with the
Telephone Company Car were you still holding down on your
brakes?
A. Yes.
page 23 ~ Q. Mr. Noland, you have just stated a moment
ago, again referring to Exhibit "A'', that the
Telephone Company Car was approximately at this point?
(Indicating).
A. Yes.
Q. Across your lane of travel f
A. Yes.
Q. I will ask you to state whether that point where it was
located, and where you testified it was located is at the center of the left-hand intersection T
A. No, it is not.
Q. Is it south of tl1e center?
A. South of the center.
Q. And how far south of the center?
A. Eighteen steps.
Q. You stepped it off?
A. Yes, sir.
Q. Did you try to step three feet to the step?
.A.. I did.
Q. You are positive then the Telepl1one Company Car was
making a left turn eighteen steps south of the center of the
intersection?
A. Yes, sir.
Q. Had the Telephone Company Car gone out in a northerly direction eighteen steps before proceeding to make a leftband turn, could the driver of the Telephone Compage 24 ~ pany Car have seen you coming over the rise towards W a.rrenton f
A. Yes, he could.
Q. Did you experiment to see if that was true?
A . .Yes.
Q. And if tlrn driver of the Telephone Company Car had
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gone out eighteen steps in a northerly direction to make
that left-hand turn, could you have seen him in that direction?
A. Yes.
Q. Before you did 1
A. Yes.
Q. And why?
A. Because he would be on the crown of the himm and I
could see him from here. (Indicating).
Q. When your car and the Telephone Company Car collided, in what direction did you got
A. My car when it hit turned around and turned over.
Q. Did you run into the bank on your right-hand side of
the road?
A. Yes.
Q. You say your car turned over?
A. Yes.
Q. Immediately after this ,collision did Mr. Dale Fowler,
the driver of the Telephone .Company Car, come down to
where you and your brother were 1
page 25 r A. He came down on his side of the road opposite the car, and I opened the door from the
inside and crawled out, and he asked me if there was anybody else in the car. I said my brother. He said is he hurt,
and I told him cut a little bit, and he walked up to the car,
and he said, '' Gosh, I am sorry, it was my fault.''
The Court: He said it was his fault?
A. Yes, sir.
Mr. Stone:
Q. What else did be say¥
A'. Then we put Nelson in a car and sent him to Warrenton, with Mr. Williams, and he said, "I would not have had
that thing to have happened for a thousand dollars; it will
probably cost me my job." I asked him why. He said the
car was not running well this morning; he had to be pushed
down the hill before he could get it started.
Q. This was a two-door Plymouth Sedan Fowler was driving?
A. That is right.
Q. To what extent was your car broken or damaged?
A. Well, it was torn up, just about beyond repair. You
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could probably .put it ha.ck toge,ther, but it would never ~e
the same.
page 26,} Mr. Richards :
Q. How long have you had your ear Y
A. I bought it in October.
Q. What did you pay for that cart
A. Efaven hundred and thirty-nine dollars.
Q. You say it had a salvage value of not over one hundred dollars 7
·
A. One hundred to one hundred and seventy. .:fitve dollars.
Q. Did you use this car in connection with your business Y
A.. Yes, I have.
The Court:
Q. When was the collision?
A. January 14th.
Q. Did you have any Doctors' bill or medical bills in connection with this. collision?
A. Yes.
Q. How much were they, do you know? ·
A. I really could not say. I have the bills, but I did not
look to see how much they were. I did for the car, but I did
not for the Doctor.
Q. Was that for medical service to you?
A. No, to my brother.
The Court:
Q. Are you responsible for your brother Y
A. I more or less feel that way. He was· riding
with me.
Q. There is no responsiibility on you to take care of your
brother, is there Y
A. That is right.

page 27}

The Court: Don't go into that.
Mr. Stone:
Q. Have you been driving this road where the point of
collision took place for quite awhile?
A. Yes, sir.
Q. And on the morning that you were driving this car were
you maintaining a proper lookout T
A. Yes, sir.
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Q. I)id you have any reason to anticipate as you came
over the crown of that hill that the Telephone Company Car
would be in your lane of travel 1
A. No, I did not.
Q. Are .there any road signs or markers to indicate somebody to be making a left-hand turn at that point Y
.A.. No, ·sir.
Q. How long have you been driving an automobile, :Mr.
Noland!
A. Well, I was fourteen when I first got my Driver's License. That would make it six years, but. I drove for some
time; I mean I learned to drive much sooner than that.
Q. This is the first accident you ever had Y
page 28 ~ A. Yes, sir.
CROSS EXAMINATION.
By Mr. Powell:
Q. Mr. Noland, yon testified, I believe,. that it has been
pointed out on this picture a point somewhere south of this
double line as being the point at which you first saw the
Telephone Company Car. Is that correct?
A. That is correct.
Q. Would you put your finger on that point, please~ on
this picture 7
(Witness puts his :finger on the point referred to.)

Q. Right here? (Indic~ting).
A. Yes.
Q. Is it true at the time of the accident there was no double
line hereY
A. Yes.
Q. At the time of the accident was there a single line there!
A. Yes.
Q. At the time of the accident was the center line varying
at this poinU
A. I think it did.
Q. Did you make any measurements to determine tlmt factf
.A.. No, I did not. I was just looking at the point
page 29 ~ where the accident happened, and using this mark
just to show in this picture.
Q. Tell the jury how you determine that point you put
your fing·er on was the point at which you saw the Telephone
Company Car?
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A. I juse remember that is where it was. Part of my grille
in the road there.
Q. You say that that is the point, because that is the best
you can remember it?
A. And because pa.rt of my grille was there in the road.
Q. Part of your radiator grille?
A. Yes.
Q. W~s there anything that led you to believe that because
part of that grille was there that that was the point where
you first saw the Telephone Company Car¥
Q. No, the best thing I had to go iby was where I nrst saw
the car.
Q. The real reason is that is your recollection, your memory!
A. That is rig·ht. By cro~sing· the place every day, ever
since the accident happened.
Q. Some time subsequent to the accident? Is that right¥
A. That is right.
Q. You do not know how long after the accident¥
page 30 ~ A. It was not very long. I went over it every
day. They would ask me where the wreck happened.
Q. That is the only hasis for your statement that that is
the point where the Telephone Company Car was when you
first saw it?
A. That is right.
Q. At the time you :fi.rst saw it you estimate you were
travelling some fifty or fifty-five miles a.n hour?
A. That is rig·ht.
Q. And you came over the broiver of that hill going at that
rate of speed?
A. That is right.
Q. Y oui would not know how many feet a second a car was
going, travelling fifty or fifty-five miles an hour?
A. About 80. 7 feet.

It is stipulated 1between counsel that a ca.r going 55 miles
an hour travels 80.7 feet per second.
Mr. Powell: We will have the record sl1ow that counsel have
agreed and stipulated that this table which we will have
marked as Defendant's Exhibit No. '' 1'' is admitted in evidence.
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Q. Mr. Noland, when you ran over that hill, going fiftyfive miles an hour, and saw this truck, just about how quick
did everything happen Y
A. From the time I saw itY About two seconds.
page 31 ~ Q. The accident had happened and you had
come to a complete stop and turned over in about
two seconds time Y
A. I imagine.
Q. So that your recollection then, of the position of the
Telephone Company Car, the exact position which you point
out on that picture, was formed in the course of that two
seconds Y Is that correct?
A. Yes.
Q. During the course of that two seconds you were ac.ting
in an emergency Y
A. That is right.
Q. You were applying the brakes and trying to avoid an
accident?
A. Yes, sir.
Q. Now, you say that some time after the accident you
paced off the distance between the points, one of which was
the point of the Telephone Company C'ar-the other the
point at which you first saw the Telephone Company Car?
A. Yes, sir.
Q. How did you determine exactly where you first saw the
Telephone Company Car? -.. ._
A. That was the1 first point I could see it.
Q. You took the point where it was first favorable for you
to .see him?
page 32 }- A. Yes, sir.
Q. Do you think this is a fairly accurate drawing of the intersection Y This is north going toward Washington. Here is Warrenton. This is north in this direction.
Here is Washington and New Baltimore in this direction.
Here is Altemate 211 to Warrenton, and here is the United
States 211. Here. is the intersection. Here is the cut-off, here
is the intersection sig·n down here. I think there is a Iittle
creek down in this bottom, and here is the point at the top
of the grade, and then you come down to the cut-off?
A. That is right. (Indicating).
Q. Will you show the jury, Mr. Noland, about the position of the Telephone ,Company Car at the time you saw it,
when you came over the grade? Here is the center line that
has been drawn in, the cut-off. Will you just show about
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which way that Telephone Company Car was facing at the
time when you saw it?
A. It was turned to the left as I said, about two feet, or
or two and a half or three feet, turned into this little cutoff.
Q. In other words, the Telephone Company Car would have
been in a position like this, with reference to the center lane T
A. Yes.
Q. That would be the left front wheel of the- Telephone
Company Car; and it was- around two and a half or three feet
across on the left side of the center lane Y
page 33 } A. Yes.
Q. And the Telephone Company Car was actually turned in the process of making a left-hand turn 7
A. Yes, sir.
Q. Mr. Noland, you say that your car was equipped with
four-wheel brakes Y
A. That is right.
Q. That all four-wheel brakes were working well that morning?
A. Yes, sir.
Q. And you jammed on the brakes, all four wheels for a
distance of sixtv-five feet?
A. Yes, sir.
Q. Did you measure those skid-marks 1
A. No, I ·did not.
Q. Did you observe the skid-marks?
A. Yes.
Q. Now, Mr. Noland, with reference to statement that you
say Mr. Fowler made shortly after the accident, do you recall just wl1at that was, or any parts of iU
A. He said, "Gosh, I am sorry. It was all my fault".
Q. You are certain that those were the words he used?
A. Yes.
page 34} Q. "Gosh, I am sorry. It was a.11 my fault".
A. Yes.
Q. When did he say that?
A. "W11en he first walked over to the car.
Q. Were you still in your car? .
A. No, I was out of it. Nelson was just getting out.
Q. You had just g·otten out 7
A. Yes.
Q:·Was Mr. Williams there?
A. I do not believe he was. I did not notice him being
there.
1

w
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Q. Were you stunned any by this accident!
A. No, sir.
Q. You were not stunned 1
A. Not .a bit.
Q. Your head was perfectly clear the whole time f
A. Yes, sir.
Q. The car turned completely over and turned completely
around?
A. Yes, sir.
Q. And you were· completely wrecked f
A. Yes, sir.
Q. And your head was perfectly clear, and you remember
these exact words that were said immediately after that
happened?
A. Yes, sir.
page 35 ~ Q. Wbat did you do immedi~tely after the accident!
A. We put Nelson in tl1e ear, and I stayed down there
with Mr. Fowler for a pretty good while; then I came in
town to get a wrecker with Mr. Wetzel and Mr. Smith.
Q. Do you still own the car Y
A. Yes.
Q. You say you paid eleven hundred and thirty-nine dollars for it?
A. Yes, sir.
Q. And you had driven it three thousand five hundred
miles at the time of the accident?
A. Yes, sir.
Q. You know what the value of your car was at the time
of the accidentf
A. No, I do not.
Q. Have you received an offer for that car in its wrecked
condition?
A. No, I have not.
Q. Wbat is it you base your salvage valuation of $175.00
on?
A. Mr. Eustace said two people had been by and looked
at it, and that is wl1at tl1ey said it would be worth to them,
one hundred to one lmndred and seventv-five dollars.
Q. Have you ever been made an offer ~on that car by anyone in its wrecked condition"/
A. No, I have not.
page 36, ~ Q. Were you still at the ·scene of the accident,
Mr. Noland, ·when .Sergeant . Wetzel arrived?
A. Yes, I was.
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Q. Do you remember whether or not you were there when
Mr. Jordan, of the Telephone Company arrived?
A. I was not there when he arrived. I got there after he
had gotten there.
RE-DIRECT EXAMINATION.
By Mr. Stone :
Q. Before this accident happened, just before you saw
the Telephone Company Car across your lane of travel as
you descr~bed, where were you driving with respect to the
road?
A. Driving on the rig·ht side; the skid-marks show that.
Q. After you first popped over the crown of the hill and
observed the Telephone Company Car, were you then on
your right-hand lane of travel T
A . .Yes, sir.
Q. When you applied your brakes vigorously as you testified, did you still keep to your right-hancl lane of travel!
A. Yes, sir, I did.
Q. Was there any reason in the world why you wou]d
have traveled across the middle of the road, or traveled on
the left-hand side of tl1e road?
A. No, sir.
page 37 ~ Q. I believe it is admitted there was a single
stripe down the center of that road at the time
of the accident?
A. Yes, sir.
The Court: How wide is that road 1
A. Nineteen feet.
Mr. Stone:
Q. The paved portion is exactly nineteen feet f
A. Yes, sir, it actually taped nineteen feet.
Q. TI1at was taken at all three points?
A. Yes, sir.
Q. Mr. Powell in his cross examination was asking you
how the Telephone Company Car was sitting, at what ang·le.
It was stationed across the road, was it at right angles or
just at a slight angle?
A. At a slight angle looked like from the back wheel to
the front.
Q. Was it over the white line?
A. Over about two and a half or three feet.
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Q. Just at a slight angle to you?
A. That is right.

page 38 ~

RE-CROSS EXAMINATION.

By Mr. Powell:
Q. You say from the back wheel to the front wheel was
to the left of the line Y
A. That is right.
Q. Do you mean the back wheel was over the line or about
on the line?
A. That was about up to the line.
Q. And the front wheel was about two feet over the line Y
A. That is rig·ht.
Q. Could you see the back wheel T You could not see the
back wheel, could you?
A. No, sir.
Q. You formed that recollection in a second or two when
you ran over the brower of tha.t hill Y
A. Yes, sir.
Q. Was that the position of the car when you struck it?
A. I could not say for sure where it was when I struck it.
Mr. Stone:
Q. When you first observed it was the car across your
lane of travel?
A. Yes, sir.
page 39

~

NELSON NOLAND,
a witness, being first duly sworn, says:
DIRIDCT EXAMINATION.

By Mr. Robertson:
Q. You are Nelson Noland?
A. Yes, s.ir.
Q. What kin a.re you to Billy Noland?
A. I am his brother.
Q. Were you in the car with him on the 14th of .January,
of this year, when he collided with a car of the Telenl10ne
Company?
A. Yes, sir, I was.
Q. In what position were you, front or back seat Y
A. Sitting· in front seat, on the right-hand side.

J. W. Noland, Jr., etc.. v. A. D. Fowler, et al.

41

Nels on Noland.

Q. Prior to coming over the hill, what speed would you
say, if you know, that Billy was making in his car, before
he got to the top of the hill Y
A. He slowed up at the intersection to look if another car
was coming.
Q. That is where the By-Pass goes into 211?
A. Yes, sir.
Q. No stop sign from the By-Pass going into 211 Y
A. No, sir.
page 40 } Q. No stop sign or slow sign before you hit the
intersection going to Warrenton?
A. No stop sign.
Q. When did you first see the Telephone Company Car Y
A. When we popped over the hill.
Q. What was the position of the Telephone Company Car
when you first saw it T
A. I think it was about two and a half to three feet, the
front end over the line, but the back end was slanting back.
Q. How far away from it were you when you first saw it Y
A. About one hundred and fiftv feet.
Q. What did Billy do?
·
A. He immediately slammed on the brakes.
Q. Then what happened after he slammed on the bra.kes?
A. Well, the ca.r weaved a little bit as he put on the brakes,
and then went right there right. into it.
Q. Do you know the exact position where they hit, or not?
A. I .think it hit right about where the line is.
Q. Was the Telephone Company Car moving when you
first saw it 1
A. I really could not say. He might I1ave been moving
slowly, but was not going at nny speed.
Q. After you collided with the Telephone Car what happened?
A. I felt the swerve; it turned over.
Q. Were you injured?
A. Mv face was cut and nose.
page 41 ~ Q. How 1onp; clid you stay there after the wreck?
A. Wasn't but a verv short while. Mr. Williams was following, and I got in his car.
Q. .You ca.me to town with Mr. Williams?
A. Yes, sir.
Q. Did you hear this man talking, or say anything?
A. Yes, sir.
·
Q. Tell me what he said?
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A. "Gosh'' he "was sorry. It was all my fault".
Q. Did you make any statement T
A. No, sir.
Q. Did you hear Billy make any statement Y
A. No, sir. Asked me was I hurt.
Q. What about you being in possession of your faculties!
Were you dazed or knocked out on account of the accident f
A. No, sir.
Q. You heard this man when he said, '' Gosh, I am sorry.
It was all my fault"?
A. Yes, sir.
Q. Did you make some measurements since the accident
happened, with reference to the position of the cars, and
the distances T
A. Yes, sir, I did.
Q. Does that picture represent the view of the premises
as it is todavT
page 42 ~ A. Yes, si1:.
Q. What is the difference between the picture
as it is today and as it was at the time of the accident?
A. One thing this line; wasn't but one line.
Q. ·where would you say that the Telephone Company Car
was when you :first saw it?
A. Right up there with the left front end sitting over on
our side, about two and a half o.r three feet.
Q. Is that the middle of the intersection here, (indicating)~
the two roads?
A. No, it is not.
Q. Did you make any measurements to see how far the
car in your opinion was from tI1e middle of the intersection?
~- Yes, sir, I mcasurP.cl it; about nineteen steps.
The Court: What did the Telephone Company Car do
when you came in view?

A. I really could not say. I really could not say.
Mr. Robertson:
Q. You say when you first saw the car over on the side
of the road on which Billy was driving, t11e lane of traffic,
that it was. out nineteen steps south of tl1e middle of the intersection Y
A. Yes, sir.
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page 43 }

The Court: How far was it from the end of
that ,cut-off road that goes from one road to the

other?
A. That is what I was talking· about; about nineteen steps.
Q. Towards Warrenton?
A. No, sir, towards Washington.
Q. I want to know where the car was. Hold that map up
there. See that little road goes from one road to the other ?
A. I say it was 19 steps back towards Washington.
Q. From where Y
A. This is the cut-off there, and this is the cut-off there,
(indicating) and 19 steps back towards Washington.
Q. From the mouth of that little road that cuts around
there in an arch?
A. In the middle of it.
0

Mr. Richards:
Q. Nineteen steps back this way! (Indicating).
A. Yes, sir, in the middle of the road, where I saw the
car.
CROS,S EXAMINATION.
Bv Mr. Powell:
.,Q. I believe you used the language that you popped over
that hill when you first saw this machine, saw this truck?
A. Yes, sir.
page 44 r Q. When you popped over the hill you were
moving pretty fast 1
.A. Yes, sir, we were going· about fifty or fifty-five.
Q. "'When William put on the brakes the ca.r started weaving?
A. Bound to when you put on brakes.
Q. A car travelling f a~t does that t
Q. Yes, sir, when you are travelling :fifty.
Q. If the brakes are all well adjusted, so that they will
hold evenly, will the car still weave?
A. Yes, sir.
Q. A car that was under perfect control, will that weave!
A. Yes, sir, I am quite sure.
Q. You also testified I believe that the accident happened
so quick you could not tell whether it stopped or kept going, that you just have no recollection of that?
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A. No, sir; I saw the car, but what happened after we
started into it, I do not know.
Q. You can point out the location of the Telephone Car?
A. I could almost.
Q. You heard your brother's testimony?
A. Yes, sir.
Q·. Is the best of your opinion as to the location of the
Telephone Company Car the same as his?
A. Yes, sir.
page 45 ~ Q. Did you measure them to dimension that the
Telephone Car was 19 paces south of the center of
the intersecting road¥
A. No, sir.
Q. You said that Mr. Williams took you in immediately
after the accident happened Y
A. Yes, sir.
Q. You did not stand there and check up out there? You
were bleeding· and went on to Warrenton T
A. I stood there for a few minutes, because Mr. Williams
was getting out of his car and stopping.
Q. You did not make any measurements or paces at that
time?
A. No, sir.
Q. When did you make these paces?
A. I made them later, after we went back.
Q. About how much later?
A. I really could not say how much later.
Q. Several days or several weeks?
A. Next day I imagine, so; I think the next day.
Q. Had you gotten out of your car when Mr. Williams arrived?
A. Yes, sir, I had.
Q. You were already out of iU
A. I was getting out when his car pulled up.
page 46 ~ Q. About how long· after the accident happened
would you say it was before Mr. Williams arrived?
A. It was not very long, because he was right behind us.
Q. He was close enough to see him before the accident
happened?
A. Yes, sir.
Q. How soon before the accident?
A. When we were at the bottom of the hill. He was also
coming down a hill from Cedar Run.
Q. We will refer to this map again. You were going this
way?
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"

A. Yes, sir.
Q. You mean the hill up in here? (Indicating).
A. No, sir, the one right close. to Cedar Run.
Q. Wben you were up about ,Cedar Run you could see him
coming?
A. Yes, sir.
Q. How far was it from where he was to the point of the
accident?
A. I do not know exactly how far.
Q. If he was that close to you, he must have g~tte:n to
the scene of the accident pretty quick?
A. Yes, sir.
.
page 47 ~ Q. Was he travelling a pretty good paceY
A. Yes, sir; he was probably a good ways behind
us. Could see him coming down the hill.
Q. Did you tell Mr. Williams, Mr. Noland, when you were
coming in from the scene of the accident · that you hoped
your brother's car was completely wrecked?
A. I do not recall. I may have. I told him it was the
man's fa ult.
Q. You said you hoped your brother's -car was completely
wrecked SO· he could get a new one?
A. I may have. I do not know.
RE-DIR,ECT EXAMINATION.
By Mr. Robertson:
Q. What did you mean by that if you said it?
A. If I said it, I meant if the Telephone Company had to
fix it up, I would rather he get a new car than fix the old
one up, because I knew it would not be the same.
Q. You also told l\fr. Williams what he said a bout being
his fault?
A. Yes, sir, I did.
Q. Is there any stop sign against traffic on that cut-off
going towards Warrenton?
A. No stop sign against the traffic going off there.
Q. People coming out of the cut-off have to
pag·e 48 } stop?
A. There is a stop sign.
Q. The stop sign would have been against other traffic,
not against you?
A. Yes, sir.
Q. So really t]lere was not any reason as fa.r as any stop
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sign is concerned why Billy should have slowed down, when
he hit the top of the hill, was there!
A. No, sir.
page 49

~

ROBERT R. WILLIAMS,
a witness, being first duly sworn, says :
DIRECT EXAMINATION.

By Mr. Stone:
Q. Your name is Robert R. Williams, is it notf
A. That is right.
Q. You are Local Manager for the A. & P. Tea Company
Store, in Warrenton Y
A. Yes, sir.
Q. Where do you live, Mr. Wil1iams?
A. New Baltimore.
Q. On the morning of this collision in question were you
following William Noland's car on a trip to Warrenton Y
A. I did not notice it all the way, just on top of the hill.
Q. When did you notice the top of the hill Y
A. About five hundred yards from the flat.
Q. I call that Cedar Run f
A. That is right.
Q. You first noticed Mr. Noland's car about five hundred
yards north of the Cedar Run ·Bridge1
A. That is right.
page 50 r Q. Will you state approximately how rapidly
he was travelling?
A. I could not sa.y. I was g·aining a little on him coming
down the hill.
Q. How fast were you travelling?
A. Around fifty-five.
Q. And you were gaining on him?
A. Yes, sir.
Q. Did you arrive at the scene of the accident shortly after it had taken place?
A. Yes., sir.
Q. Where was Billy Noland and his brother, Nelson NoIand when you got there?
A. When I arrived, Billy was getting out of the door of
the car, and he was coming up through the top; his car hacl
turned over.
Q. You did not see the actual collision Y
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A. No, sir.
Q. Are you pretty positive that Billy Noland was not going fa.ster than you were at the time of the accident. 1
A. I could not say; I do not think he was ; he could not
have been; I was gaining on him.
Q. And you were going about fifty-five 1
A. Yes, sir.
Q. When you first observed him, which was about five hundred yards north of Cedar Run Bridge, was he
page 51 ~ driving on his right-hand side of the road where
he should have been driving?
A. Yes, sir, when I saw him.
Q. When you last saw him he was on the rig·ht-hand side
of the road?
.A. Yes, sir.
Q. Driving as any other normal or reasonable man would
have driven?
A. Looked like.
Q. Being properly driven,
A. Yes, sir.
Q. Did you see Mr. Dale Fowler, driver of the Telephone
Company Car there at the scene of the wreck 7
A. Yes, sir.
Q. Did Mr. Fowler make any· state to you that he was going to make a left-hand turn there?
A. Yes, sir.
Q. Did he also make any statement that he had seen Billy
Noland's car coming to him, and that be started to cut back
to the right?
A. Yes, sir.
Q. To get back on bis side of the road?
.A. That is right.
CROSS EXAMINATION.
By Mr. Powell:
Q. You said I believe when you first noticed
page 52 ~ this car ahcncl of you you did not know whether
it was the Noland Car or not, clid you?
A. No, but I usually meet him every morning.
Q. You just saw a car ahead of you?
A. ·Yes, sir.
Q. Look at this. (Hands witness map). This is Washing·ton, in the direc, here is the intersection, here is the alternate
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route going to Warrenton. Here is the intersection; north
of here is the Cedar Run Bridge and New Baltimore. As I
understand your testimony you were coming down this hill
north of anything shown on this map?
A. Yes, sir.
Q. Had the Noland Car gotten as far south as the intersection, or was it as far south as the Cedar Run Bridge Y
A. Ceda.r Run Bridge.
Q. And you were coming down the hill?
A. Yes, sir.
Q. You say at that time you were gaining on him Y
A. Yes, sir.
Q. Were you gaining on him very rapidly?
A. No, I would not say rapidly.
Q. Were you paying any p~rticular attention to that car
you saw ahead of you at that time, Mr. Williams?
A. No, sir.
Q. There was no reason that you should Y
pag·e 53 ~ A. No, sir.
Q. You were a great distance behind it, and
very much like any other car Y
A. That is right.
Q. And you did not observe whether it picked up any speed
when he approached the intersection, where the alternate,
where the United States 211 goes into United States Alternate
21H
A. No, sir, because I was gaining on him. He could notQ. When l\fr. Noland came to the point in this intersection,
in this direction, he did not pick up speed to get across
there?
A. I did not notice it if he did, and at that distance.
Q. Mr. Williams, at the time you reached the scene of the
accident, when you drove up, just what did you see there,
what met your eye?
A. I saw one car lying on one side, and the Telephone
Car to the left.
Q. What position was the Noland Car inf
A. It was up on the side.
Q. Turned on its side? Which way as it facing?
A. Towards New Baltimore.
Q. The way it had come Y
A. That is rig·ht.
Q. Turned on its side f
A. Yes, sir.
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page 54 ~

Q. How was the Telephone Car facing?

A. Facing same way.
Q. Towards New Baltimore 1

A. Yes, sir.
Q. Was it turned over?
A. No, sir.
Q. When you got there just tell the jury in what position
or condition you saw Mr. Fowler, the driver of the Telephone
Car, and the two Noland Boys?
A. When I drove up Mr. Fowler was coming across from
his car to the Noland Car.
Q. Across the road?
A. Yes, sir.
Q. He had gotten out of his Telephone Car Y
A. Yes, sir, and I asked Mr. F owler how it happened. He
said he wa.s fixing to make a left turn, and '' I was trying
to turn back, and we collided''.
Q. Had the Noland Boys gotten out of the car at the time
when you drove up Y
A. Billy Noland had.
Q. He was just coming out of this turned over car? .
A. Yes, sir.
Q. Did you and Mr. Fowler walk over to the Noland Cart
A. He did, and I walked back to my car to shut, and I heard
him say, "Were you by yourselH" and he said,
page 55 ~ "No," it is his brother with him.
Q. You could hear a conversation between Mr.
Fowler and Billy Noland?
A. I heard him say boy inside ; he was helping him out of
the car, and was bleeding- right bad. He was staggering.
Q. Who was stagg·ering?
A. The Noland Boy.
Q. Which one?
A. Nelson.
Q. He was stunned!
A. He was bleeding right bad. I said, '' I will take Nelson
on to the Doctor, and send a State Officer right away," so I
-put him in the ear, and brought him on in to the Doctor.
Q. At any time did you hear Mr. Fowler say anything to
the effect that "Gosb, I am sorry. It was all my fault "l
A. No, sir.
1
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Stuart Eustace.
RE-DIHECT EXAMINATION.
By Mr. Stone:
Q. You brought him to the Doctor f
A. Yes, sir.
Q. Was he in his right mind T
A. Yes, sir.
page 56 ~- Q. Talk to you going up the road f
A. Yes, sir.
Q. Know what he was saying f
A. Yes, sir.
Q. Did he tell you that Fowler said it was all his fa ult,
going up the road T
A. After ~e got in the car and started up the road, he
said, '' Is the car damaged very bad Y'' I said, '' I never paid
much attention to it". He said, "I am glad he damaged it,
it was all his fault''. That is all he said. I :brought him on
in, taking him to the Doctor.
Mr. Powell:
Q·. Did he say he hop~d the car was wrecked beyond repair, so he could get a new one f
A. No, I do not think so.
page 57 ~

STUART EUST.A!CE,
a witness, being first duly sworn, says :

DIR,ECT EXAMINATION.
By J\fr. Stone:
Q. Your name is ]\fr. Stuart Eustace f
A. Yes, sir.
Q. You live here in Warrenton?
A. Yes, sir.
Q. You are in the automobile business, are you T
A. Yes, sir.
Q. You are Manager of J\fr. Frost's Automobile CompanyY
A. Garage, yes, sir.
Q. Mr. Eustace, the Telephone Company in this case filed
a cross-claim ag·ainst Mr. Noland, asking for damages for
injury to its automobile, which they claim was a 1939 Model
two-door Plymouth Sedan. You know this car, do you?
A. I do.
Q. That is the cheapest Model put out?

J. W. Noland, Jr., etc.; v. A. D. Fowler, et al.

51

Stuart Eitstace.
(No answer was g·iven to the above question.)

Q. What was the fair market value of this Telephone Company's Plymouth at the time of this accident, in January,
19417

A. The car apparently was in very good shape. I could
give you figures quoted by N. A. D. A.
Q. That stands for the chart that is gotten out?
A. This N. A. D. A. is an edition gotten out in January,
which I think was approximately the time of the accident.
Q. Those charts come out every month?
page 58 ~ A. .Yes, sir.
Q. Is that accepted generally throughout the
trade as properly valuing automobiles Y
A. Yes, sir.
Q. Look on the table and state what the fair market value
of that Telephone Plymouth was?
Q. It has a trade in value of four hundred and thirty dollars; a cash value of two hundred and seventy-nine dollars.
Q. And a. trade in value of how much 1
A. Four hundred and thirty dollars.
Q. Is that a two-door Plymouth, 1939?
A. Yes, sir.
Q. That is the car in question?
A. That is right.
Q. The Telephone Company in its cross-claim states that
this automobile was praetically destroyed and has only a
junk or salvage value of a.bout fifty dollars. Would you say
that is just about correct?
A. That is a·bout rig:ht.
Q. So that if the artual cash value of two hundred and
seventy-nine dollars before the wreck, and has a salvage
value of fifty dollars aft(~r the wreck, that would make a net
loss of two hundred and twenty-nine dollars f
1

(No answer was given to the above question.)
page 59

~

Q. You handle and sell Dodge Automobiles,
don't you!
A. That is rig:ht.
Q. Was the plaintiff's automobile, William Noland's car
bought from your Company f
A. It was.
Q. I believe it was testified it was a 1941 Dodge?
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A. Yes, sir.
Q. You were familiar personally with this automobile?
A. I was.
Q. Before the wreck was it in first class condition Y
A. It was practically new.
Q. What was the fair market value of Mr. Noland's car
before the injury?
A. That would be hard for me to sav.
Q. He testified he paid eleven hundre"'d and thirty-nine dollars for tlrnt oar. Is that correct?
A. I think that is right.
Q. Maybe you can tell us what its junk value or salvage
value is now, since the wreck Y
A. Yes.
Q. What would you say its fair salvage value is today?
A. Approximately one hundred and fifty to one .hundred
and seventy-five dollars.
·
.
Q. He paid eleven hundred and thirty-nine dollars for it,
and it had gone three thousand five hundred miles.
page 60 r Could you give the jury an idea of what depreciation it had suffered on Januarv 14th?
A. Nothing at all, except the- usual wear and tear of a
new car, travelling only three thousand five hundred miles.
The Court: How much would that be Y How much would
a man expect to get for the car if he wanted to sell it T What
would be a fair price to ask for it?

A. That is very hard to say. Of course, a ca.r when it is
sold depreciates immediately, but his car I would say would
be within seventy-five or one hundred ·dollars of what- it
actually cost.
Q. Seventy-five to one hundred dollars depreciation T
A. Not over tlmt; just ·practically new.
CROSS EXAMINATION.
By Mr. Powell:
Q. You testified that the Telephone Company's Plymouth
was in good shape before the accident? ·
A. Yes, sir.
·
Q. What is the cost new for that car, a 1939 Plymouth?
A. I do not believe I can tell you that just off-hand. I
haYe here the F. 0. B. price. I think I can quote you that.
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Q. What is the F. 0. B. price on that Model

page 61 } Car 1
A. That is sbc hundred and eighty-five dollars.
Q. And you have to add to that just what?
A. Accessories ha.ve to be added to that and taxes.
Q. About what would that bring the cost?
A. I would say about eight hundred dollars.
Q. That would be the value now of this 1939 Plymouth,
which you say was in good shape?
A. That is when new.
Q. You testified I believe that the N. A. D. A., value given
for that car as of January 14, 1941, was four hundred and
thirty dollars ?
A. Yes.
Q. That is the figure given in your book T
A. Yes.
Q. As a matter of fact, Mr. Eustace, that figure given in
that book is just taken as an estimate of- the value, isn't it?
Don't you allow more than this book figures in trades, if
the car is being traded in, and is in good shape, as you say
this one was?
A. It has been done.
Q. Could you say, Mr. Eustace, what the actual fair market
value of the Telephone Company Car was on January 14,
1941, before the accident Y What do you think you would
have allowed Y
page 62 ~ A. I think it would have bee11 about in line with
this figure.
.
Q. You think four hundred and tl1irty dollars is all you
would have allowed for that car in a trade on a new car?
A. Yes, sir. Q. You said t11e cash value was $279.00Y
A. -That is right.
Q. Why is the cash value so much less than you would
allow for a trade in on a new cad
A. If you would undertake to sell that car straight out
you would not expect to get as much as trade in on a new
one. The fact you do have some profit in a new one; you
can allow a little more on cash value.
Q. You· put a price on a new car bought a year ago 7
A. No, sir, $430.00 is the trade in price for that car.
Q. On a car that cost $800.00 just a little more than a year
before?
A. That is right.
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Stuart Eustace .
.Q. Wh·at is the N. A. D. A., value on Mr. Noland's car as
of January 14, 1941¥
A. That is not quoted. It is listed, but no figures given.
Q. What would you have been willing to pay
page 63 ~ -Mr. Noland for his car on January 14, 1941, before
this wreck, pay him cash, assuming a free trade in
under no compulsion Y
:Mr. Stone: I think the proper question would be what
the fair market value would be.
The Court: That is for the jury to determine.
Mr. Richards: He certainly can testify to the cash value
of the Dodge .

.A. Approximately $950.00 to $1,000.00.
Q. You would be willing to pay him nine hundred and :fifty
to one thousand dollars T
A. About nine hundred and :fifty dollars.
Q. What would be the trade in value of the Noland Car in
its present wrecked condition¥
A. I do not think I would allow over two hundred dollars.
Q. You would be willing to pay him around one hundred
and :fifty to one hundred and seventy..,five dollars Y
A. Yes, sir.
page 64}

RE-DIRECT EXAMINATI!ON.

By Mr. Stone:
Q. Counsel for the Telephone Company asked you what
you would allow cash for Noland's car. You said around
nine hundred and fifty to one thousand dollars f
A. Yes, sir.
Q. Suppose he wanted to trade that in before the wreck
on a new car, how much would you have allowed him on a
trade in Y
A. Would not be verv much difference due to the fact that
the car was so near a new car.
Q. It really was within the ninety clay warranty period Y
A. I do not lmow definitely whether the ninety day period
was out., or not.
Q. So that you said seventy-five to one hundred dollars
would be the depreciation of the car for a cash sale, and
the trade in value would be a bout the same?
A. Would not be much difference.
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Q. Practically no depreciation?
A. About the same.

Mr. Powell:
Q. You know how far the Nola.nd Car had been driven Y
A. I think I wrote it down, 3,565 miles.
Mr. Stone : That is our case.

page 65 ~

V. G. GORHAM,
a witness, being first duly sworn, says :

DIREGT EXAMINATION.

By Mr. Powell:
Q. Will you state your name please f
A. V. G. Powell.
Q. By whom are you employed i
A. Chesapeake and Potomac. Telephone Company.
Q. In what ca.pacityT
A. Field Engineer.
Q. Are you an Engineer by profession?
A. Yes, sir.
Q. Have you prepared a map or plat, showing· the intersection of United States Highway 211 and United Highway
·
Alternate 211 Y
A. Yes, I have.
Q. Will you examine that paper, marked No. "1"? Did
you prepare that?
A. I did.
Q. Is that an accurate and correct scale of the intersection¥
A. That is.
Q. What is the scale1
A. One inch to twenty-five feet.
Q. Is that an accurate and correct drawing of the curves?
A. That is a reproduction of the State Highway, drawing
of the road; a scale reproduction.
page 66

~

The above map is offered in evidence, marked
No. '' 1'' with defendant's testimony.
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ALLEN DALE FOWLER,
a witness being first duly sworn, says:
DIRECT E,XAMINATION.

By Mr. Powell:
Q. Mr. Fowler, will you state your full nameY
A. Allen Dale Fowler.
Q. Are you employed by the Telephone Company?
A. That is right.
Q. What is your title?
A. Plant Wire Chief.
Q. On the morning of January 14, 1941, were you proceeding northward on Alternate United States Highway 211, at
about seven-thirty or seven-forty in the morning!
A. That is right.
Q. From what place were you coming?
A. Warrenton.
Q. Were you going in this direction? (Indicating).
A. That is right.
Q. About what speed were you travelling, Mr. Fowler?
A. I would say I was going about thirty or thirty-five
miles an hour.
Q. At wha·t speed were you travelling as you approached
the intersection?
A. I slowed down to a.bout fifteen miles an hour as I approached the intersection.
page 68 ~ Q. ·was your car operating properly?
A. Yes, sir.
Q. As you approached the intersection was it your intention to make a left turn Y
A. That is right.
Q. Into this cut-off?
A. Yes, sir.
Q. As you approached the cut-off, just tell the jury in
your own words exactly what happened?
A. As I got right along· in this point here, (indicating),
and I slowed down to about nfteen miles an hour. I did not
cross the white line, and did not put my out, but I glanced
at the corner, but I moved very slowly, :fifteen or twenty
miles an hour up here, (indicating), and here came this car
at a terrific rate of spP.ecl; I judge he was hitting around
seventy miles an hour; going at a terrific speed in the middle
of the road. Right practicaUy across the middle.
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Q. Were his two wheels astride the center line, or did you
notice the center line 1
A. I noticed he was in the center of the road.
Q. Was he in your line of travel?
A. Yes, sir, very much.
Q. Were you completely on the right-hand side of the road Y
A. Absolutely.
page 69 ~ Q. Had you beg·un to make your left turn Y
A. No, I had not; cut the wheels to make a turn
into this curve here, but just as I had prepared to, I saw him
coming·, so consequently I held the car straight; may have
cut across a little bit fo the right, but at no time to my knowledge was the wheel over the white line.
Q. Did you notice whether or not the driver of the oncoming car applied his brakes?
A. Apparently he did, swerving.
Q. Weaving down and towards you?
A. Yes, sir.
Q. Did tbe car strike your car Y
A. Certainly did, on the left front fender.
Q. Do you remember anything after that for some time?
A. My head hit the windshield, as they told me afterwards,
but I remember getting out of the car, and the other car facing towards Washington.
Q. Was it turned over?
A. Yes, on its side.
Q. At
time Mr. Fowler, within a short period after
that accident, or at any other time after that accident, did
you ever make a statement to to William Noland, or to anyone
else. that this accident was vour fault?
A. No, sir, I di°d not.
page 70 } Q. Did you make the statement, "Gosh, I am
sorry. It was all my fault'' Y
A. No, sir, absolutely not.
Q. After the accident happened, Mr. F'owler, did you make
anv measurements of the skid-marks?
.A. No, sir, I did not make any measurements myself at
all.
Q. Were you present when any such measurements were
made?
A. Yes, sir, when Mr. Wetzel and Mr. ,Jordan made some
measurements.
Q. Did you see the skid-marks caused by the Noland Car 7
A. Yes, sir.

any
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Q. Were there two skid-marks?
A. It is right hard to determine; rather wide skid-mark,
but two skid-marks were on each side of the white line.
Q. Was it evident that both the right and left-hand wheels
had skidded?
A. It looked like it, yes, sir.
Q. One on the right and left, and skid-marks astride the
center line?
A. Yes, sir.
Q. Was there a center line drawn in the highway f
A. Yes, sir.
Q. And the rig·ht and left skid-marks of the N olancl Car
were astride that center line?
.A. Yes, sir.
page 71 ~ Q. So that the left wheel skid-marks of the
Noland Car were on the left-hand side of the
road?
A. On their left-hand side of the road.
Q. Skid-marks on each side of the line, left wheel and
right wheel?
.A.. Yes, sir.
CR.OSS EXAMINATEON.

By Mr. Robertson:
Q. Where were you going that morning?
A. I was on my way to Marshall.
Q. You were going to make a left-hand turn into that ByPass?
A. Yes, sir.
Q. How far do you say you were from the Noland Car when
you first saw it?
A. It is a little hard to judge distances, ·but I would say
between eighty and 011e hundred feet.
Q. And yet you were going to make a left-hand turn when
you could not see but P.ighty to one hundred feet away?
A. Yes, sir, that is what that road is there for.
Q. When you c.annot see but eighty feet in front of you?
A. That is not mv fault.
Q. YOU did not want to commit suicide, did you f
A. No, sir, because I was driving slow.
page 72 ~ Q. If you had been standing still you could have
still been hit, wouldn't you?
A. I imagine so, yes, sir.
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Q. You say you slowed down to fifteen miles an hour!
A. Approximately that.

Q. How do you form any conclusion of how fast the Noland Car was going when you were sitting up there, getting
ready to make a left-hand turn? How can you tell how fast
a car is coming towards you Y
.A. From the time I saw him to the time of the crash.
Q. .You heard the testimony this morning Y
A. Yes, sir.
Q. A car goes 80.7 feet in a second.
A. That is what I heard.
Q. If it was going fifty-five or seventy-five miles, there
was not much time to think about it one way or the other Y
A. Very little time.
Q. You do not know if the car was going fifty miles or
seventy miles an hour?
A. I said I could not say positively.
Q. .You are satisfied l1e was going fifty or seventy miles
an hour?
A. I still say it is seventy.
page 73 ~ Q. You remember telling· Mr. Williams anything
about this thing T You said you did not tell the
Noland Boys anything T
A. I remember asking him, I believe, to tell Mr. Wetzel,
and I also asked him to "phone Mr. Jordan, of the Telephone
Company, to tell him ther.e had been an accident.
Q. Did you say anything to Mr. Willia.ms about starting
to make a left-hand turn?
.A. No, sir.
Q. You heard Mr. "Tilliflms on the stand?
A. Yes, sir.
Q. Did you hear Mr. ,vrniams say on the stand, he said
he was going to make n left-hand turn. and saw this ca.r and
started to turn back V
A. I heard him sav that.
Q. You do not remember telling him that?
.A. No, sir.
Q. You do not remember telling the Noland Boys, Gosh,
you were sorry. It was all your fault Y
.A. No, sir.
Q. That you would lose your job!
A. No, sir.
page 74} Q. Did you say anything about the car was not
running well. had a little trouble starting it that
morning?
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A. I did have a little trouble starting it. It was ten above
Zero that morning.
Q. .You remember saying anything· about thaU
A. I do not remember.
Q. You do not remember what you did sayY Were you out
of your head and did not know what you were talking about?
A. No, sir, I was not out of my head.
Q. You were so excited, and if you said those things they
were not true?
A. I did not say them.
Q. If what Mr. ·wmiams said you said and what the Noland Boys said you said, they are just all wrong Y
A. I think they are slightly mistaken.
Q. Yiou are the one tha.t is rig·llt about everything?
A. Yes.
Q. You testified about skid-marks. I believe you said you
saw them afterwards?
A. Quite awhile afterwards.
Q. Where did they start from, from the right-hand side
of the road, or wl1ere Y
A. When Mr. Jordan and Mr. Wetzel were measuring, they
were approximately straddled the white line.
page 75 ~ Q. The skid-marks started a g·ood while after
Noland had seen your car; did not skid but 65 feet,
so evidently it did not skid the whole feet? You do not claim
that, do you?
A. N~, sir.
RE-DIRECT E·XAMINATION.
By Mr. Powell:
Q. Mr. Fowler, I ·will show you a photograph. I would
like to have it marked and identified as Defendant's Exhibit
"3". Did you take that picture, Mr. Fowler?
A. That is it.
Q. Is that au accurate and true picture of the car that
you were driving?
A. Yes, sir, I took the picture.
Q. Is that picture taken in such a way as to accurately
picture the car, or is it taken from any direct angle?
A. No, sir, I was standing- at one side.
Q. That is an accurate picture of the car after it was
wreckedY
A. Yes, sir.
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Q. I have another photograph I would like to have marked
as Defendant's Exhibit ''4'' for identification. I show you
this photograph, marked D "4", and ask you if you took
that picture Y
A . .Yes, sir.
page 76). Q. Is that a. true apd accurate picture of the
car you were driving that morning Y
A. Yes, sir, that is it.
Q. Did you take that picture from the front or the rearY
.A. .Almost directly from the front.
(Picture referred to is offered in evidence.)

Q. I show you another photograph, marked for identification as D ''5". Did you take this picture, Mr. Fowler?
A. Yes, sir.
Q. Is that a true and accurate picture of the car you were
driving that morning?
A. Yes, sir.
(Picture referred to is offered in evidence.)

Q. I show you another photograph, marked for identification as defendant's Exhibit '' 6' '. Did you take that picture,
Mr. Fowler?
A. Yes, sir, I did.
Q. Is that a true and accurate picture of the car you were
driving that morning?
A. Yes, sir.
(Picture referred to is offered in evidence.)

Q. I show you another photogTaph, marked for identification as defendant's Exhibit No. ''7". Did you take this picture, Mr. Fowler?
A. Yes, sir, I did.
page 77 } Q. Is that a picture of the ca.r that collided with
you on the morning of January 14, 194H
.A. Yes, sir.
Q. Is that a true and aecurate picture of the car f
A. Yes, sir.
(Picture referred to is offered in evidence.)
Q. This left-hand turn which you were going to make- at

I
1
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the time of this collision, a.t the time of the collision was
purely a thing in your mincl, wasn't itT
A. That is right, I had not started.
Q. You had not executed it actuallyf
A. No, sir.
Q. You were still on the right-hand side of the road f
A. That is right, sir.

RE-CROSS EXAMINATION.
By Mr. Robertson:
Q. According to your story you had almost gone past the
intersection while you were making up your mind, badn 't
you?
A. No, sir, I would not say that.
Q. How far had you gone according to your theory 1
A. At the time I saw the Noland Car, I was apparently
ready to turn, but due to the fact I saw him coming, I kept
on my side of the road.
pag·e 78 } Q. Were you south of the intersection f
A. North of the intersection.
Q. Where were you?
A. I was a little to the north of the intersection at the
time of the collision.
Q. You were north of the intersection T
A. I would say north of the inner line.
Q. You traveled the main portion of the intersection Y
A. Yes; people go down tllis way. (Indicating).
Q. Were you going to do that?
A. If he had come along and stayed on his side of the road,
I would certainly have stayed that way.
Q. Were you either going- to make the intersection, or noU
A. I would have made the turn if he had not come along.
Q. Did you decide you were going to make the other turn °l
A. I had not made any decision in the matter.
page 79 }

LA"'\VRENCE WETZEL,
a witness, being first duly sworn, says:
DIRECT EXAMINATION.

By Mr. Powell:
· Q. Will you state you full name, please 1
A. Lawrence E. Wetzel.

)
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Q. What is your occupation?
A. State Policeman.
Q. Mr. Wetzel, on the morning of January 14, 1941, were
you notified of an accident that had occurred at the interseotion of United States Route 211 and Alternate Route 211,
at a point about a mile north of Vvarrenton !
A. Yes, sir.
Q. Did. you go to the scene of the accident¥
A. Went down a.s soon as l could, yes, sir. I don't usually
go to work until about twelve Noon.
Q. About what time did you get there, would you say?
Did you make a note of that Y
A. I don't think it was very long·, 1because Mr. Williams
called me. I have got the time of the accident; not the time
I arrived.
Q. You remember practically what time you g·ot there Y
A. I would say within fifteen or twenty minutes.
Q. You think you got there around eight o'clock.
page 80 ~ A. Somewhere around that.
Q. What did you observe when you got there?
A. When I g·ot there, I asked if anyone was .hurt; said
one; carried him to the Hospital. One car was turned over,
which was l\fr. Noland's car, and the other car was sitting
up on its wheels, and was headed towards Washington, and
the other car was turned over and headed towards \Vashington.
Q·. Did you observe any skid-marks on the pavement?
A. I did, sir.
Q. Would you point out. to the jury on this drawing that
bas been introduced in evidence, approximately where the
skid-marks that you saw were? Here is the Alternate 211
g·oing toward Warrenton 1 (Indicating).
A. I would say they started about right here, and over
to here, just like that. (Indicating).
Q. Did you measure those skid-marks from there to here
and the point of impact f
A. Where we thought the impact took place it was sixtyfive feet, and from the impact to wh1~re the car turned, where
the ca.r was it was sixtv-seven feet.
Q. vVere those skid-marks on the left-hand side of the road t
A. Some of them just wbout straddled the line.
Q. You say that yon determined the point of impact that
morning. Could you point out on this drawing
page 81 ~ the approximate place?
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A. I would say right about here. (Indicating).
Q. The point of impact was right a:bout here Y (Indicating).
A. Yes, sir.
Q. Was the point of impact on the right of left-hand side
of the center line?
A. As to the exact location, I could not tell.
Q. .You say the pavement was scarred?
A. Two marks came down looked like here, and a wide
mark here, and that is where we all decided was the impact.
(Indicating) .
Q. That was right about in here¥ (Indicating).
A. Right about in here, right about there. (Indicating).
Q. You say the Noland Car was right about down in here,
(indicating) sixty-seven feet from the point of impact!
A. Yes, sir, and this other one was right here. (Indicating).
Q. Did James William Noland state to you how fast he was
travelling f
A. Yes, sir. I asked him; asked both; how fast he was
going. He said he was going a.bout fifty-five miles an hour.
Q. Were there any skid-marks made by the
page 82 }- Telephone Company Cart
A. No, sir, I did not see them.
Q. Were the skid-marks you saw on the pavement made
by the Telephone Company Car?
A. I did not see anv marks. Both drivers were there and
said that was aibout · the vicinity where the accident took
place.
Q. Did you measure, Mr. W et.zel, the distance from this
point of impact to the point where the Telephone Car was
sitting!
A. No, sir, I did not. I would say it was about fifteen
or twenty feet.
CROSS EXAMINATION.

By Mr. Stone:
Q. These skid-marks that you were just talking about, did
they begin over on Noland's side of the road?
A. Yes, sir, and veered over to the left.
Q. And gradually veered over to Noland's left side?
A. Yes, sir. I got the furtherest point; the fii.rtherest
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point about where the accident took place was a,bout thirty£our inches.
Q. Noland's left wheel?
A . .Yes, sir, left of the white line.
page 83 } Q. This is where he wound up when the impact
took place?
A. That is about where we decided the impact took place.
Q. When Noland first applied his brakes and locked his
wheels the skid-marks showed plainly he was over on Ms
side of the road?
A. Right opposite the white line.
Q. And as he went down to the point of collision he gradually veered over to the left and wound up about. thirty-four
inches on the Telephone Company's side of the road 1
A. Yes, sir.
page 84}

.J. E .•JOR,DAN,
a witness, being first duly sworn, says:

DIRECT EXAMINATION.
By Mr. Powell:
Q. Will you state your full namei for the record, please f
A. J. E. Jordan.
Q. Are you employed by the Telephone Company?
A. Employed by the Chesapeake and Potomac Telephone
Company.
Q. In what Ctlpacity?
A. Supervisor of Construction.
Q. About what time on the morning of January 14th were
you advised that an accident had oecurred involving a Telephone Company Car?
A. Around about seven-thirtv.
Q. Diel you proceed to the scene of the accident?
A. About seven-fortv-five.
Q. Did you go to the· scene of the accident?
A. Yes, sir, I did.
Q. .A!bout what time would you say it was when you got
there?
A. Only just a. few minutes, that is, I do not know exactly
the time.
Q. Was 1Sergeant Wetzel present when you arrived f
A. No, sir.
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page 85 ~

f,
!,

Q. Did he come later after you arrived!
A. Yes, sir.
Q. Was :M:r. Fowler present when you got there Y
A. Yes, sir, Mr. Fowler was the only one present.
Q. Was Mr. William Noland present!
A. No, sir, he was not.
Q. Was Mr. Nelson Noland presentf
A. No, sir.
Q. Did you observe any skid-:-marks on the pavement!
A. Yes, sir, I did.
Q. Did you measure these skid-marks, Mr. Jordan T
A. I assisted Mr. Wetzel in making the measurements.
Q. You and Mr. Wetzel made the measurements together¥
A. That is right.
Q. Approximately how long were these skid-marks, and
about where were they on this drawing Y
A. The Noland Car skidded until the point of impact to
the Telephone Car was 65 f eet 2 67 feet and turned around
and turned ovet, and the Telephone Car was knocked back
21 feet to the right of the road towards Warrento~, that is,
right against the bank.
Q. Is that in your opinion substantially the point of impact?
A. Yes, sir.
page 86 r Q. ·were the skid-marks you observed on the
left-hand side! By left, I mean on that side of
the pavement 7
A. No, sir; the left wheels were on the left side, going
into Warrenton, and the right wheels on the right side; in
other words, the car was astride of the center line, and it
was astride to the- point of impact, which was 34 to 36 inches.
Q. Were there any skid-marks caused by the Telephone
Company's car?
A. Yes, sir ; the left front wheel tire was knocked off and
the rim had cut the highway, had scraped the highway. The
point of impact was l1ere on the highway. (Indicating).
Q. About how far, Mr..Jordan, was this point of impact
from the center line?
A. Thirty-four to thirty-six inehes approximately, yes, sir,
on the rig·ht side.
Q. On Mr. Fowler's sideY
A. Yes, sir.
Q. A few moments ag-o some one of the gentlemen of the
jury wanted to know when this Plymouth Car of the Tele-
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phone Company was purchased. Have you any data on thatY
A. It was delivered to us May 9, 1939.
,page 87 r Q. Do you know the cost new of that car, Mr.
Jordan Y
A. The cost to us was seven hundred and fifty-three dollars and forty cents.
Q. That was the cost delivered and equipped T
A. Yes, sir, less beater, which was put on later.
Q. value was that car carried on the Company's bookY
Objection by Mr. Stone.
Objection overruled.
A. The cost of the car was seven hundred and fifty-three
dollars and forty cents new, and its depreciation according
to our book value at the time of the accident was two hundred and nineteen dollars and seventy-five cents, making a
net amount left in the car of five hundred and thirtv-three
dollars and sixty-five cents, was what was on the books.

CROSS }lXAMINATION.
By Mr. Robertson:
Q. In what capacity do you say you work for the Company?
A. Supervisor of Construction.
Q. You took those measurements with Mr. WetzeH
A. Yes, sir.
Q. You do not agree with him, do yon Y
A. I think we do.
Q. Did you hear him testify the skid-marks started from
the proper line in which the Noland Car was travelling on its
own proper side? You heard him say that Y You
page 88 } said all on tlw left Y
A. No, sir, I did not say that. I said the left
wheels were on the left and the rig:ht on the right.
Q. Do you agree with ]\fr. Wetzel when be said the skidmarks first started were all on Noland's right!
A. I do not know.
Q. You do not agree ·with him about placing the accident.1
You heard him say he could not place anything, but tbe general vicinity of where the impact occurred Y
A. I mig·ht have.
Q. How do· you place it?
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A. By Mr. Wetzel's measurements and my measurements.
Q. Do you have independent information of where the
thing took place, that Mr. Wetzel did not have?
A. We have the same information.
Q. You tell the jury exactly where the point of impact
was, and 34 inc.hes over the line where the Telephone Company Car was?
A. That is what we determined.
Q. Who determined it Y
A.. That is what tl1e measurements determined, from the
damage to the highway, which the ca1· did in skidding.
Q. What do you mean by damage to the highway?
A. Scarring·.
Q. Anything else?
page 89 ~ A. The marks left on the highway by the car
that was pushed back.
Q. You do not know whether that car had brakes on when
it was pushed back, Telephone Company Car?
A. I do not.
Q. It would have had to have had brakes on to make
skid-marks?
A. No. sir.
Q. Make skid-marks free rolling?
A. I should think so ; one car bump another, make skidmarks.
Q. Be impossible to make skid-marks by friction of the
tires?
A. Yes, sir.
Q. If a car is in the free, and no brakes on, it could not
make any skid-mark?
A. It went at an angle across the highway, where it slid,
sliding back across the highway.
Q. Sliding at an angle of what degree?
A. vVell, I do not know the degree; that was not taken.
Q. And you come here and attempt to definitely fix the
· point of impact between these two cars? Is that right?
A. What I thought was the point of impact.
page 90 ~ Q. That is where the point of impact was?
A. Yes, sir, to the best of my knowledge.

RE-DIRECT EXAMINATION.
By Mr. Powell:
Q. Your opinion as to the point of the impact, Mr. Jordan,
you say is based on this scarred state in the pavement Y
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A. That is right.
Q. I show you a photograph; it has been introduced as
defendant's Exhrbit "W'. Is that an accurate picture of
the left front portion of the Telephone Company's cart
A . .Yes, sir. That is what I wanted _to point out, this left
wheel with tire off the rim.
Q. Is the tire on that rim blown out and flat 7
A. Yes, sir.
Q. Is the rim against the pavemenU
A. Yes, sir; and from that point (indicating) to the white
line is 34 or 36 inches.
Q. When you speak of skid-marks or marks on the pavement caused by the Telephone Company Car, thaJ is the mark
you are talking about?
A. That is right.
Q. I show you another photograph, marked defendant's
Exhibit "3". Is that an accurate picture of the
page 91 } left side of the Telephone Company Car Y
A. It is.
Q. I call your attention to the. fact that the steel rim is
bent over, is it noU
A. That is right.
Q. In your opinion is that what caused the spot· in the
pavement?
A. Very likely it could have.
Q. I call your attention. to the fact that the left front wheel
is mashed in?
A. Yes, sir.
Q. To your mind does that indicate that the blow was received in a sideways manner?
A. Yes.
Q. And pushed the rim across the pavement in a sideways
manner?
A. It does.
Mr. Robertson:
Q. How do know the car was not 1.'llocked thirty-four
inches?
A. I do not k:now it, sir. I do know that the tire, the print
on the highway was 34 or 36 inc]1es from the white line, and
the Noland Car skid-marks were straddle of the white line.
and at this point it turns to the ri_g-ht, and that is why I
place this as the point of impact. (Indicating).
Q. You still do not know that this car hit the front wheel
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and that tire went down¥ It might easily have
been knocked thirty-four inches away, and then
started dragging, might not iU
.A. Yes, sir.

page 92

~

Mr. Richards: If the Court please, Mr. R.obertson in his
opening statement said he would like for the jury to view
the road. We concur in that request, and would like for them
to be taken out there with or without the Sheriff.
At this point the jury is taken to the scene of the aooident.
And the Judge of the Court of his own motion viewed the
scene of the accident separately.
page 93 }

Mr. Richards: Exception is made to the granting of Plaintiff's Instruction No. 2.
:M:r. Robertson: Exception is made to the granting of Instruction No. 6.

The foregoing evidence on behalf of the plaintiff and of
the defendants respectively is all of the evidence that was
introduced on the trial of- the case of James William Noland,
Jr., by his next friend ·1J. Allen Dale ],owler and Chesapeake
and Potomac Telephone Company of Virginia.
Teste: This the 23rd day of May, 1941.

J. R.' H. ALE·XANDER,
Judge of the Cimuit Court of Fauquier
County, Virginia.
The fore going instructions Nos. 1 to 5 inclusive were
granted at the request of the plaintiff, and the following instructions Nos. 6 to rn inclusive wer.e g·ranted at the request
of the defendants respectively and are all of the instructions
that were granted on the trial of the case of James William
Noland, Jr., by his next friend v. Allen Dale Fowler and
Chesapeake and Potomac Telephone Company of Virginia.
Teste: This 23rd day of May, 1941.

J. R.H. ALEXANDER.,
Judge of the !Circuit Court of Fauquier
County, Virginia.
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The attached Exhibits Nos. "A" and "B" were introduced in evid~nce by the plaintiff, and the Exhibits '' 1'' to
"6" inclusive introduced bv the defendants are all of the
exhibits introduced in the trial of the case of J aines William
Noland, Jr., by his next friend v. Allen Dale Fowler and
Chesapeake and Potomac Telephone Company of Virginia.
Teste: This 23rd day of May, 1941.

J. R.H. ALEXANDER,
Judge of the Circuit Court of Fauquier
County, Virginia.
I, T. E. Bartenstein, Clerk of the Circuit Court for Fauquier County hereby certify that the foregoing· pages contain a transcript of the entire record of the case lately pending in said Court, styled James W. Noland, Jr., by etc. 1,.
Chesapeake and Potomac Telephone Company & al., including Exhibits, A, B, 3, 4, 5, 6, 7 Photog-raphs, and 1, ma.p,,
(originals), as requested by the attorney for the plaintiff ;
I further certify that the Notice required by seetion 6338 of
the Code has been given.
Teste:

T. E. BAR.TEN.STEIN, Clerk.
Cost of this record $11.43.
A Copy--Teste :
M. B. WATTS, C. C.
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