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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

,

Record No. 3120
THE SEABOARD FIRE AND MARINE INSURANCE
COMP ANY OF NEW YORK, Plaintiff in Error,
versiis

E. L. HUR.ST, T/A HURST OIL COMPANY,
Defendant in Error.

PETITION FOR WRIT OF ERROR AND
SUPERSEDE.AS.

To the Honoirable Chief Justice and Justices of'the Supreme
Court of Appeals of Virginia:

Your petitioner, The Seaboard Fire and Marine Insurance
Company of New York, respectfully represents that it is aggrieved by a final judgment entered against it by the Court
of Law and Chancery of the City of Norfolk, Virginia, on
the 18th day of October, 1945, in the sum of Six Hundred
Fifty ($650.00) Dollars, with interest and costs, in an action
at law in which your petitioner was defendant arid E. L.
Hurst, t/a Hurst Oil Company was plaintiff. .A. transcript of
the record accompanies this petition, together with the exhibits introduced .at the trial, ·which are certified according to
la"W'.
·
This petition is adopted as the opening brief and a copy
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hereof was delivered to the attorney for the plaintiff on thJ
11th day of February, 1946.
For convenience the parties ,wi.H hereinafter be referred to
as they appeared in the tifal Court. Oral argument on this
petition is requested.

TI-IE Pl:U)CEEDINGS.
\,

I

Plaintiff. instituted bis acti01i by. 1\fotion for Judgment in
the sum of Six Hundred Fifty .($.G~,0.0) Dollars.
Defendant :filed its Special Pleas 1 and 2, to which the
plaintiff filed special repticl;ltion~, on wh~~h issue was joined.
The case was tried ori [tie 9th day of August, 1945, before a
jury, and there was a verdict for the plaintiff in the sum of
Six Hundred Fifty ($650,00) Dollars. Defendant moved the
Oourt to .set. ,asid.e t_he. verdi~t 1and1 grant a ne'Y triai, o;n. ~he
gTOund_tli~t t~~ V~rd~ct Wa~. ~onti~&r~ \o la,v .aiid tlie eyidence.
This mot10n was argued on October 18th, 1945~ and was
2* overruled by the Court and judgment entered *on the
jury's verdict, to whicli ·action of the Court, defendant
by counsel excepted.
THE FACTS.
The plaintiff, for some time prior to March 12th, 1943, hac1
been engag~d
fu~oU:bush:ess ~nth<: City of -~orfolk,
and operated a number .o:ftrucks in connection therewith. On
the 9th day of December, ll4!2, Thomson-Etheredge Company, Norfolk Agent for the· defendant, insured the plaintiff's 1935 Dodge truck~ serial No~ 8617932, for a period of
one ye&r agl\inst_th~ hazards_~d theft .(broad form).
The policy of insurance is filea as oneoi"the-e~hibits herein,
· and reference is made thereto for the terms, conditions, and
restrictions, out of which. grew the supposed cause of action
for th~ft of t~e safc1 truck. Raymond .Bateman ,vas one 9f
the plaintiff's drivers and it '\Vas ·customary for him t9 take
this truck home at nig·ht and p.riye it to ·w.ork the next morning~ At the close of ,vork 011 March 12th, 1943, Raymond
Bateman said lie drov·e tlie insured truck,.to hi.Ll!ome ;and
parked it beside the house like he .had been doing (his mother
testified that the truck was parked 'in a shed behind the house
thus contradicting her son (R., p. 42), and ,vent to a show
with a girl ·across the street, and when he r~turned at ninethirty tlie truck was still there, so he went to. bed', but w:hen
he went out after breakfast the next morning the, truck was
gone, althoug·n he still h'ad the ignition keys· 1n liis po~ket.
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Bateman further said that neither he nor anyone else with
his knowledge or permission used the truck after he parked
it beside his house (~., pp. 30-31). He immedia.tely phoned
Mr. Hurst about the disappearance of the truckand later took
the keys to him (R., p. 31). The truck was discovered that
same morning by another .employee of H.urst, in a damaged
condition on the Virgini~ch Highway some distance from
Norfolk. The truck was towed into the garage of the Luhring Motor Company, where plaintiff had liis truck's serviced.
The local age:µt of defendant was notified, and he ai·raiiged
for the Fire Companies Adjustment Bureau to investigate
and handle the claim. Mr. Blick, one of their adjusters, went
with Mr. Hurst to the Lnnrihg Motor Company where Mr~
Steinbaug·h, the Service Manager, was requested to and did
inspect the ignition in the truck and found that the wires had
I41tbeeri. tampered with to sta_!t the motor (R., p. 15), so that
the use of the key in the ignition was the onl~ther way to
start the truck. Mr. Blick requested that Mr: Hurst obtain
estimates on the damage to the truck and Mr. Blick's first
3# report to the *defend·ant on :M:arch 27, 1943, showed that
the extent of the damage to the truck ,vas unknown at
that time, and that he was furthering his investigation of the
matter (R., pp. 84 and 112). No estimate or proof of loss
was furnished the defendant or the Fire Companies Adjustment Bureau prior to July 1st 1943, as required under the
express ternis of the policy,'and there had bee~ no denial of
liability by the insurance company up to this time (R., p. 2p).
::~on or about Jhly 1st, 1943, Mr. Frazier, Manag·er of the Fire
Companies Adjustment Bureau, had a conference. with E. L.
Hurst and offered to make a comi:>romise settlement with him
for $.!Q.Q.00 and take proof of loss for that amount, which was
customary when there was a compromise settlement of a disputed claim. They had some conversation regarding the
nature of the loss, whether c@!.isioh or theft, during· which
discussion Mr. Frazier says l\fr. Hurst told him he had the
ignition on the truck inspected by Luhring Motor Company,
because he doubted whether the truck had actually been
stolen~ since Baleinan was in possession of the keys the following morning (R., pp. 7.7-78). Hurst authorized repai:s
on the truck as shown by two separate statements or repair
orders of Luhring Motor Company dated 5/4/43 and 6/21/43,
and identified during the trial as Exhibits B and C. These
repairs were in the total sum of Three Hundred Fifty Three
& 15/100 ($35'3.15) Dollars. These exhibits were the only
evidence of repairs to the tru~.k except testimony by E. L.
Hurst as fo several other items of repairs to the truck made
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at a later date, but no evidence of which was submitted to the
jury, although E. L. Hurst said they were available and could
be obtained by him if given the opportunity (R., pp. 94-95).
(At this point Court was adjourned for lunch, but when reconvened no further statements of repairs to the truck were.
exhibited by E. L. Hurst.) Suit was not instituted until
January 30th, 1945, and no proof of loss was :filed prior to
institution of ·suit. There was no further communication between E. L. Hurst and the defendant after July, 1943. All
of the damage to the truck as shown by the repair bills (Ex.
B and C) was to the front of the truck where the radiator
had been pushed back against the motor and the motor block
had been knocked out of line when the truck ran head-on into
a tree. During the trial a number of repair statements were
exhibited, but only the two introduced were identified with
this truck, although Luhring Motor Company did all the truck
repair work for E. L. Hurst.
.
E. L. Hurst testified that two of his employees who
4* drove the insured *truck prior to the time Bateman was
employed, left his employ for better jobs and took keys
to the truck with them; that he tried to get word to them
about the keys but was unable to do so; that both of them
left his employ on good terms and he had no reason to suspect that either of them would have taken his truck (R., p.
14).
There was also testimony by E. L. Hurst that blood was on
the truck when it was found, but no mention was made of
this by Mr. Blick in his report nor Mr. Frazier in his correspondence with the company, nor in his testimony before
the jury, nor did Mr. Steinbaugh, the Service Manager at
Luhring Motor Company, remember seeing any blood when
questioned about it (R., p. 54).

ERRORS ASSIGNED.
1. In not striking out the plaintiff's evidence when motion
was made at the conclusion thereof and when the motion was
renewed at the conclusion of the case and before there was
argument on instructions.
.
2. In refusing· to sustain the defendant's motion to enter
judgment on its Special Pleas 1 and 2.
3. In not sustaining defendant's motion to set aside the
verdict of the jury as contrary to law and evidence.
4. In granting ·any instructions for the plaintiff.
5. In amending Instruction D-3 by the addition of the
qualifying phrase "unless you believe from the evidence that
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the insurance company, through its agents, waived that requirement''.
D
_...,
6. In refusing to grant defendant's Instruction D-&-1\ iS
. 7. In permitting counsel to re-examine the plaintiff on the
question of his conversation with Bateman and what Bateman- had told him on the telephone, after counsel had already
examined plaintiff on this point in his first direct testimony.
ARGUMENT .A.ND CITATION OF AUTHORITIES.

Since the same questions and legal principles are involved
in assignments of error (1), (2) and (3) they will be treated
as one.
At the conclusion of the plaintiff's testimony there was a
motion by d~fendant to strike the plaintiff's evidence because
the conditio~s of the policy relative to the filing· of PIAQfs
5"" of loss as set forth in special pleas * (1) and (2) had not
been met. This motion was overruled by the Court and
defendant put on its testimony. At the close of all the testimony the defendant renewed its motion upon the same grounds
and also moved the Court to enter judgment for the def endant on Special Pleas (1) and (2), which motion was again
overruled by the Court, and to which action of the Court in
both instances the defendant duly excepted. After verdict
by the jury, the defendant moved the Court to set aside the
verdict of the jury and enter final judgment for defendant
or g·rant a new trial, because the verdict was contrary to law
and the evidence, and was not supported by the evidence.
It is submitted that the trial court erred in not sustaining
the motions of the defendant above referred to upon the
grounds therein stated.
·
The policy by e4 press terms provided that proof ~Qf_lo.ssV must be filed within 60 gap after Jose 00011;sirod, unless the
time therefor be extended in writing by the company. It is
uncontradicted that no proof of loss was filed within this
sixty-day period. The plaintiff further admitted that he
had made no ~ n or verbal request of the defendant for
proof of loss forms.
Section 4221 of the Code of Virginia provides as follows:
"Wherever any loss or damage is sustained by reason of
any peril insured against, and notice thereof has been given
to the insurer or any agent of such insurer, then upon the
written application made to the insurer by the insured or
the person to whom the insurance money is payable under
the policy or other contract of insurance, it shall be the duty
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of such insurer, within ten days after said application shall
have been made or mailed to the insurer, to deliver to the
insured or to the person to whom the insurance money is
payable under the policy or other contract of insurance, forms
for such preliminary proof of such loss or damage as may
be properly required under th,3 policy or other contract of
insurance; and unless rnch forms shall be so d~ed, it shall
not be necessary for the insured, or any person to whom the
insurance money is payable as aforesaid, to f:urnish the insurer with any preliminary proof whatever of such loss or
damage, anything in the policy or other contract of insurance to the contrary, notwithstanding; and the failure o~ refusal of such insurer or agent of ·such insurer to deliver said
forms within ten days shall be deemed a waiver of any condition, stipulation or provision in the policy or other contract
of insurance requiring· such preliminary proof. Such written
application. and such delivery of forms may be made through
mail, as well as otherwise; but if made through the mail, it
shall be registered according to the postal laws of the United
States.''
The object of the Virginia Legislature by this enactment
was to provide a method for the insured to ob~ the necessary forms, and if the insurer failed to complywith the request within ten days after receipt of application therefor in
writing, the insurer was thereafter estopped from requiring
anv such forms.
6•
*The editor's note at the bottom of this section states:
'' This section and 4227 a of the Code of 1919 do not change
the rule adopted in North British, etc., Ins. Oo. v. Edmundson,
10! Va. 486, 52 S. E. 350, 352, to the effect that failure to
file proof of loss within the time specified in the policy does
not bar an action on the policy if the proof of loss is filed
before suit brought. Southern Honie Ins. Co. v. Bowers, 157
Va. 686, 161 S. E. 914. ''
Special Plea No. 2 set out the further condition in the policy
as follows :

V-')

'' Payment for loss may not be required nor shall action lie
against the Company unless, as a -cotidition precedent thereto,
the insured shall have fully complied with all the terms of
this policy nor until thirty days after proof of loss is filed and
the amount of loss is determined as provided in this policy.''
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As stated above, it is admitted that" no proof of loss was
ever filed, so no action could properly be maintained against
the Company, because this was a condition precedent thereto.
Therefore, the defenq.ant!s motion should have been sustained.
qt".As authority fo~ t~is proposition, we cite _the case of Raleigh
Hdw. Co. v. William.s CW. Va.. ), 144 S. E. 879, where the
Court made this observation on page 880:
"Proofs of loss merely fix the time when a loss becomes
pWle and when an action may be maintained to enforce a
liability. Rheirns v. Standard Fire Insurance Co., 39 W. Va.
672, 20 S. E. 670. See, also, Mwnson v. Germat1r Insura111ce Co.,
55 W. Va. 423, 47 S. E. 160, and Adkins v. Globe Fi.re Insurance Co., 45 W. Va. 384, 32 S. E. 194. These cases go no further in this 'a¥£f}se than to hold that the filing of proofs of
loss is a con 10n precedent to action on the policy. This
holding is in conformity with. general authority. 'If a policy
of insurance· provides that notice and proofs of loss are to
be furnished within a certain time after loss has occurred,
but does not impose. a f orfeitg_re for faJlure to furnish them
within the time prescribed, and does impose forfeiture for a
failure to comply with other provisions of theCOiltract, the
insured may, it is held, maintain an action, though he does
not furnish. proofs within the time designated, 12rovided h:e
da.s,s {tt;F1'bi,s.k-tkem at SO:>ne time prior to ~ W g the action upon the yal.icy. And this has been held to be true, even
though the policy provides that no action can be maintained
until after a full compliance with all · the requirements
thereof.' 5 Joyce on Insurance (2d Ed.) 3282."
We contend that the language of the Court in the case just
cited was ample authority for the trial court to sustain the
defendant's motion to strike the plaintiff's evidence. If conditions in a policy of insurance have any meaning whatsoever, those above quoted should have b~en invoked in the
case at bar.
~
-..i,,t....
In the Virginia case of So·utheni ome Ins. Co. v. Bowers (1.o...
(1932), 157 Va. 686, 161 S. E.
, the only question beT• fore the Court was whether iHifai ure to file the proof of
loss within 60 days was a bar to tion on the policy. In
discussing· tliis question the Court co sidered the difference
in wording between the condition relati to suit on the policy,
as contained in the policy in the case of orth British Ins. Co.
v. Edmundson, 104 Va. 486, and the
(supra). In the former it provided that no suit shall be Sll,Stained until after full compliance with all the requirements,

vr,..
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while in the Southern Home Case the language was· ''unless
all the requirements ft ,a • have been complied with".
After some discussion of these phrases as consrued by other
courts, and citing the Raleigh Hdw. Co. ·Case (supra) as authority for its conclusi9ns, the opinion states as follows on
.Page 917:

'' If full compliance requires filing of proof of loss in sixty
days, then, if no proof of loss has been filed within sixty days,.
it is thereafter utterly impossible to comply with all the requirements of the policy; and if suit cannot be instituted 'ltntil
qf~this requirement has been fully met, then after the lapse
<ir~ixty days without proof of loss being filed, the right to
bring suit on the policy necessarily is barred.
"The only escape. from this conclusion is to construe the
policy as not requiring that proof of loss shall be filed within
sixty days, btUt as requiring. that it sahlL, unless waived, be
file.d before suit brought. This is what we understand the
holding of the majority of the courts to be, with this proviso,.
however: If the policy provides that the company cannot
be required to settle until sixty days after proof of loss filed,.
and that no suit shall be brought unless broug·ht in one year,.
then, unless the company has waived filing of proof of loss,.
a failure to file proof of loss until within sixty days of the
expiration of the one year period will bar an action on the
policy.''
The case jnst cited is the last decision of our Court of Appeals on this precise question. We submit, however, that it
is authority for our position that no action is maintainable
because no proof of Jass....was filed prior to _the)nstitution, of
tpis suit. ..
The plaintiff through counsel maintained that the defendant had waived the requirement to file proof of loss by its.
early denial of liability. There is no competent evidence to
support this theory.
Mr. Ashburn attempted to prove by the plaintiff that liability was dew.ed almost --immediately after. _Mr. __ Blick_m~
him at the Luhring Motor Company and they inspected the
insured truck. However, on cross examination the plaintiff
testified as follows :
"Q. Mr. Hurst, are you positive that the· insurance
company ever told you that they were not going to pay
thi_s claim until Mr. Frazier discus~ed this matter with yo:u-

8*
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and offered to take proof of loss and settle the claim for
$100.00 in July, 1943 ¥
"A. Am I positive of what?
'' Q. Are you positive that the insurance company definitely
told you that they were not going to pay this claim until Mr.
Frazier discussed the matter with you in July and offered
to settle with you for $100.00 and take proof of .loss?
'' A. As I explained to you before, I don't remember the
date. I believe Mr. Frazier was the man who offered me
$100.00. I don't know about the date of it. I do know, however, I didn't repair the truck on the insurance company's
responsibility. I took it upon myself to h~ve the truck repaired so I could use it. I would hate to say whether somebody else discussed it with me. I don't remember, ~ ' t ......believe they did.
r"'Q. Der-you know when the truck was repaired?
(l'J. S"
"A~ No.'' (R., p. ~J~>b
-,
In the testimony of the plaintiff, which preceded the above
quotation, counsel for plaintiff had attei;npted to show the
defendant had denied liability immediately after the loss occurred, but the above quotation repudiates that theory, without the testimony of Mr. Blick, which was to the effect that
in his preliminary report to the defendant he said his impression at that time was that the truck had not been stolen,
but he was furthering his investigation and the company
would be further advised at a later date. If the defendant
had denied liability immediately following the accident there
would have been no purpose in the company sending Mr.
Frazier to see Mr. Hurst in July and making him the $100.00
offer at that time.
It was further contended by plaintiff that there was no reason for him to file a proof of loss because the defendant- was
in possession of all the facts that would have been shown by
a proof of loss.
Beyond the phlsical inspection made by Mr. Blick when
Mr. Steinbaugh reported the wires had not been tampered
with to start the truck, the defendant never knew bow much
the truck was damaged nor what it would cost to repair it.
Mr. Blick testified that Mr. Hurst requested estimates on
the cost of repairs but there is nothing in the record to ·Show
that any estimate was ever furnished the defendant.
If a proof of loss had been filed within the time required
by the policy or after repairs had been completed on the truck,
the defendant would have had accurate information as to the
cost of repairs.
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*The only accurate information on this question was
contained in the statement of Luhring Motor Company
as shown in Exhibits B and C in the sum of Three Hundred
Fifty-three & 15/100 Dollars ($353.15). The plaintiff was
permitted to testify as to other items of cost of. repair .on
the insured truck. He submitted no records to show that the
items he testified to were for this particular truck, and it is
significa~t that when he was on the witness stand just before
Court adjourned for lunch he stated the following· (R., p.
95):

''Q. You have got some items that are not identified with
the serial number of the truck¥
'' A. I can identify them if you will give nie time, and I will
bring them."
When Court reconvened after lunch Mr. Hurst did not bring
to Court any records identifying the additional items of repairs clatmed, above $353.15 shown in Ex4ibi_ts B and C. He
had ample time to secure these records i£ he had them so the
only inf~rence is th~t no records were available.
It will be recall~d a number of statements of repair w:~re
brought to Court by the plaintiff but all of them except Exhibits B and C were iderttified with othe:r trucks owned by
plaintiff and serviced by Luhring Motor Company.
Furthermore, from Mr. Steinbaugh's testimony (R., p. 53)
it ~ppears that the truck ~as damaged in the front center,
and Mr. Hurst said the truclu had run into a tree. There was
nothing to show any other damage and reference to Exhibit
B shows that the o~der for the rep~irs shown thereon was
received 5/4/43 and paid for 11/19/43. Exhibit C shows
this order was received 6/21/43 an4 paid for 11/19/43.
We believe it is reasonable to S1Jppose that all of the repairs not shown on Exhibit B woµlq have been shown on Exhibit C. Some of the items plaintiff was permitted to testify to from a typewritten. memorandum not prepared by
him, over the objection of the defendant, were highly questionable considering the fact the truck was damaged in front.

Assignment of Error Number Fo·ur.
The Court erred in granting.any instructions for the plaintiff for the reasons stated in the preceding argument on Assignments of Error 1, 2 and 3, and for the further reason that
there was. no credible evidence before. the jury upon which
they could base their conclusion that there had been any
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waiyer on the _part. of the defendant, of the requireme~t
1011< to file ~ proof of loss, *at least b¢fore ~tiit was instituted. The. only witness from whom there was the
slightest intmi~t_ion that this reqtii:reiµent had been wa~ved
was the plaintiff, and his own ad:r;ntssiQri. on. cross e~aniiriation, quoted on page 8 of this petition, cleady nullifies anything he said before that.
Assignment of Error Number Five.

The reasons stated in the preceding assignment apply with
equal force here. _ There was no credible ~videnc~ before the
jury to support tlµ.s amendment, and the instructions should
have been granted as tendered.

.Assignment of E'rror Number Six.
It is submitted that this instruction should have been
granted. _One of the .c~mditions of the policy fs ijlat proof of
toss ~ust be filed, and this Court has ruled iri. South¢r~ Homes
In~. Co~ case, supra, that proof of loss must be filed before
~nit is broug~t. Unless this Court is prepar~d to disregard
its ruling in.the ~o:ve case anfi the Ralei~h H~rdware Co~v~
pany case, supra; the conclusions of which this Court ~lso
adopted, the11 it was reversible error for the Court to refuse
Instruction D-8.
Assignment of Error Number Seven.

On cross examination the plaintiff testified that the first
knowledge he had that the truck was wrecked was when he
received a telephQne call fron;i Raymond Bateman the following morning (It., p. 11). The Court caught the significance of this statement and asked about it, and Mr. Ashburn
tried to help his client along (~., p. 12), but in spite of this
when the question was repeated the plaintiff gave the same
answer.
. _
Now H is perfectly obviqus th~t if Bateman knew about
the truck being· wrecked before Mr. Hutst did, that he must
have been using the truck himself or permitted someone else
to use it with his knowledge. This theory is strengthened by
the fact that Bateman's mother did not indicate in her tes.:.
timony that Bateman appeared excited when he came back into
the house after . discovering the truck was gone. Furthermore, th~ possibility that either of the·. drivers of the insured
truck who preceded Bateman, came to his home and took
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this truck without his knowledge and consent, is too remote
to be worthy of a moment's consideration. Yet, the fact remains that the only way to start the truck was by use of the
ignition key and crossing the wires. It is an admitted fact
that the wires were not crossed to start the truck, and
11 8 Bateman was in possession •of the ignition key the following morning.
Wheri the Court permitted counsel to re-examine the plaintiff about his· conversation with Bateman, over the objection
of the defendant, it gave the plaintiff an opportunity to mend
his fences and permitted him to emphasize this fact before
the jury. If he hadn't understood the question the first time,
he certainly should have corrected it when the question was
repeated.
It is submitted that this was prejudicial error.
CONCLUSION.
In conclusion it is submitted that the defendant's motion
for judgment on its Special Pleas 1 and 2 should have been
granted, or its motion for a new, trial should have been
granted because the verdict of the jury was plainly contrary
to law and the evidence, and at most should not have been for
more than $353.15.
The ref ore, this Court should reverse the judgment of the
trial court and enter final judgment for the defendant, or
remand the case for a. new trial for errors assigned..
This petition will be filed with Justice J. W. Eggleston,
one of the Justices of this Court, at his office in the City
of Norfolk, Virginia, during vacation, as provided by law.
Respectfully submitted,

FRED E. MARTIN,
Counsel for·the Plaintiff in Error, a Practicing Attorney in the Supreme Court of
Appeals of Virginia, whose· address is
Dean Building, 201 East Plume Street,
Norfolk, Virginia.

FRED E. MARTIN,
Norfolk, Virginia.
The undersigned Counsel, practicing in the Supreme Court
of Appeals of Virginia, hereby certifies that in his opinion
the judgment complained of in the foregoing petition should
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be reviewed by the Supreme Court of Appeals of Virginia.
FRED E. MARTIN,
An Attorney Practicing in the Supreme
Court of Appeals of Virginia, whose address is Dean Building, 201 E. Plume
Street, Norfolk, Va.
Received copy of this petition.

W. R. ASHBURN,
Counsel for Defendant in Error.
Received Feb. 11, 1946.

J. W. E.
February 26, 1946. Writ of error and supersedeas awarded
by the Court. No additional bond required.

M. B. W.

RECORD
VIRGINIA:
LEAS before the Court and Law and Chancery of the
City of Norfol~, on the 18th day of October, in the year
1945.
Be It Remembered, That heretofore, to-wit: On the 31st
day .of January, 1945, came E. L. Hurst, trading as Hurst Oil
Company, plaintiff, by his attorney, and filed in the Clerk's
Office of the said Court his Notice of Motion for judgment
against the Seaboard Fire and Marine Insurance Company,
defendant, in the words and figures, following.
NOTICE OF MOTION FOR JUDGMENT.
To
The Seaboard Fire and Marine Insurance
Company of New York:
YOU ARE HEREBY NOTIFIED that on tbe 19th day of
February, 1945, between the hours of ten A. M., and twelve
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Noon on that day, or as soon thereafter as he may be heard,
the undersigned will move the Court of Law and Chancery of
the City of Norfolk, at the Court House in said City, for a
.iudgment against you for the sum of $650.00, with interest
thereon from the 12th day of March, 1943, until paid, together
with the costs incident to this proceeding, all of which is
justly due and owing from you to the undersigned under and
by virtue of a certain contract of assurnnce, in writing., made
by you on the 9th day of December, 1942, through ThompsonEtheredge & Company, Incorporated,. your agent at
page 2 ~ Norfolk, Virginia, which contract is your policy No.
A-694035, and issued to the undersigned, by which
said contract you agreed, promise.cl, and uncle1~took to- insure
the undersigned., in consideration of $24. 71 then and there
paid, the receipt whereof you thereby acknowledged, for the
term of one year from the 19th day of December, 1942, to the
19th day of December, 1943, at 12 :01 A. :M. o'clock, Standard
time, against all loss or damage by theft (broad form), to an
amount not exceeding $650.00,. on certain property then, and
ever since., owned by and belonging to the undersigned, and in
said policy de.scribed as follows, to-wit :
'' 1 Dodge Truck, Year Model 1935, 800 gallon tank--Body
-2 ton-Serial No. 8617932, Motor No. T-15-2490.'' .
Before and at the time of ·making said policv of assurance
by you, and at all times since~ and now, the undersigned was
and is interested in said insured property in said policy mentioned and described as aforesaid, to a large amount, to-wit,
the amount of $2,600.00., and on the 12th day of March, 1943,
the said automobile truck was Rtolen from the undersigned
and damage and loss there by occasioned to the undersigned
to the amount of $2,600.00 in such manner and under such
circumstances as to come within your said contract, stipulation, promise and undertaking in said policy contained, and
to render liable and oblige you to insure, pay and make good
to the undersigned such loss and damage by 1·eason of which
said theft of said automobile truck.
page 3 ~ Notwithstanding the. undersigned has performed,
fulfilled, observed and complied with each and all
of the conditions provided in the stipulations of the said
policy on the part of the undersigned to be performed, fulfilled and complied with, and has violated none of its prohibitions, according to the form and effect., true intent and meaning of the said policy; and although sixty days have elapsed
since due notice and proof as aforesaid was made to you as
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aforesaid, of the said loss and damage aforesaid thereby occasioned to the undersig'lled, you have not paid, nor made
good to the undersigned the said loss and damage of $650.00
or any part thereof, hut the same and every part thereof are
wholly unpaid and unsatisfied to the undersigned, contrary
to the force and effect of said policy,; and, although often requested, you have wl101ly neglected, failed and refused, and
still do neglect, fail and refuse to keep and perform your said
agreement and contract, a photostatic copy of which said contract of insurance is attached hereto and made a part hereof.
WHEREFORE, judgment for the said sum, with interest
as aforesaid, together with said costs, will be asked at the
hands of said Court at the time and place hereinabove set
out.
Given under my ha·nd this the 22nd day of.January., 1945.
EDGAR L. HURST,
trading as Hurst Oil Company,
Bv Yv. R. ASHBURN
. H. LAWRENCE BULLOCK,
Counsel
W. R. ASHBURN
H. LAWREN CE BULLOCK, p. q.

pag~ 4 ~

RETURN.

Executed in the City of Richmond, Va. ,January 30th, 1945,
by delivering in duplicate a copy of within Notice of Motion
for Judgment to R. E. Wilkins., the. Secretary of the Commonwealth of Virginia and as such Secretary of the Commonwealth the Statutory Agent for The Seaboard Fire & Marine
Insurance Company of New York.
Place of residence and place of business of said R. E. Wilkins being in the City of Richmond, Va. Fee of $2.50 paid
the Secretary at time of service.
Sergeant's fee $1.00.
JOHN G. SAUNDER,
Sergeant of Richmond, Va.
.
By A. C. HENDRICK,
Deputy Sergeant.
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And afterwards: In the Court of Law and Chancery of
the City of Norfolk, on the 7th day of March, 1945.
This. d1;1y. came the parties by their attorneys, and thereupon the defendant filed herein its special pleas, numbered
one and two.

SPECIAL PLEA NO. 1..
The said defendant, by his attorney, comes and says that
the said plaintiff did not well and truly perform~ fulfill and
keep all and singular the clauses and conditions of the said
insurance contract, as alleged in his Notice of Mopage 5 ~ tion., but on the contrary wholly failed to keep and
perform one of the conditions of said -policy, towit:
·
Condition 1, subsection ( c)
'' 1. Insured 's Duties ·when Loss Occurs.
When loss occurs, the insured shall:
ill

•

(c} :file proof of loss with the company within ~ da:s
. after the occurrence of loss, l.lJ!lltss such time is exteited Ill
writing by the company, in the form of a sworn statement
of the insured setting forth the interest of the insured and
pf all others in the property a:ffectod, any encumbrances
thereon, the actual cash value thereof at time .of loss 1 the
amount, place, time and cause of such loss, the amount of
rental. or other expense for which reimbursement is provided
under this policy, together with original receipts therefore,
and the description and amounts of all other insurance covering such property.''
Wherefore, this Court ought not to have or take any further cog·nizance of the plaintiff's ·Notice of Motion. And this
the defendant is ready to verify.

FREDE. MARTIN, p. d.

j

.1
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SPECIAL PLEA NO. 2.

The said defendant. bv his attorney, comes and says that
this Court ought not to have or take any further cognizance
of the plaintiff's Notice of Motion because the said plaintiff
has wholly failed to comply with Condition 1, subsection ( c)
of the insurance contract sued on as set forth in Special Plea
No. 1, and compliance with all the terms of said policy is a
condition prece9ent to action against the company as specified in Condition 5 of the said contract of insurance. And
this the defendant is ready to verify.
FRED E. MARTIN, p. d.
And afterwards : In the said Court on the 20th day of
June, 1945.
This day came the parties, by their attorneys, and thereupon the plaintiff filed herein his Special Replication to the
defendants Special Plea Number One, and his Special Replication to Special Plea Number Two., and the matter is continued.
SPECIAL REPLICATION TO SPECIAL PLEA NO. 1.
The said plaintiff by his attorney files this. his special replication to Special Plea No. 1 and says that the defendant is
not entitled to rely upon plaintiff's alleged failure to comply·
with the letter of Condition 1, subsection (c) of the
page 7 ~ policy of insurance declared on in this cause, for
this, to-wit:
That immediately following the theft of the plaintiff's said
truck the said plaintiff notified the defendant of such theft,
and upon the re'cOvery of his said truck in a damaged condition he notified the defendant of such damaged condition and
informed the defendant that the truck was at the place of
business of Hudgins-Luhring Motor Company, in the City of
Norfolk, Virginia, where it was available for inspection by
the defendant's representative, and on information and belief the said truck was there inspected by the defendant's
representative. Subsequently plaintiff was advised by the
defendant to procure estimates of the cost of repairing said
truck from three different repairmen in the City of Norfolk,
which plaintiff proceeded to do, and at that time the defendant inquired as to the interest of the insnred and all others

J
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in the property aff ccted, ancl as to the encumbrances ther.eon
and as to the cash value of the truck at the time of lo'ss, and
as to the thne, pl~~e and cause of loBs, and was fnlly informed
on all of said matters by the plaintiff. An'cl while the plaw.tiff was in th~ process of obtaining- estimates of the cost of
~epairing said truck according to tlie directions whic.h he had
received from the defcnd~nt, the said d~fendant contMted
plainti:ff and advised him that it dtsclaimed li~bility for the
loss or damage which he had' sustained ~nd would not pay such
·
loss or damage, upon the spedfic ground set forth
page 8 ~ by the defendant that in ifs opinion the truck had
not been stolen within the terms and definitions of
its policy of assurance, and upon receipt of such notice of dis_.
claimer of liability the said plaintiff proceeded tq have the
said truck repaired ancl resto:red py lludgins-Luhring· ~Iotor
Company' at a cost of $650.00, that figure representing the
reasonable cost of the work and. the lowest cost submitted by
any recognizecl and reputa b1~ repairman; and the s.aid plaintiff offereq· to ·submit the evidences of the cost of repa\ring
and restoiing· the said truck in the form of paid invoices for
su~h cost, to· sustain th~ clamage by phn alleged and as~erted,
but the defendant declined to receive the same, electmg to
stand on its position that the said truck had not been stolen
within the true i~tent and meaning of the policy of assurance;
and all 0£ the matters and things aforesaid, set forth in this
special replicatiqn,, occurred within sixty days after the occurrence of loss and damage to this plaintiff, and the said
defendant was fully informed in -the premises, and as to each
and ~11 ?f said matters and things.
WHEREFORE the plaintiff says that the actions and positions taken by the said defendant, and· particttlarly the said
defendant's election to stand on its claim that the said truck
had not been stolen within the· true intent and meaning of the
policy of assurance constituted a waiver in contemplation
of law of the defendant's right to rely upon the letter of
Condition 1, subsection (c) of said policy, so that the said
defendant is not entitled to avail itself of the.· depage 9 ~ fense set forth in its Special Plea No. 1.
And of this the said plaintiff puts himself upon
the country.

W. R. .A.SHBURN, p. q.
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SPECIAL R])PLIOATION TO SPEClAlJ PL~A NQ. 2.
Now comes the plaintiff by his attorney and files this his
SJ)e~ial replication to Specia,l Plea No. 2, and ~ays that th~ d~fendant is not' entitled to rely upon the defense set forth in
~aid Special Plea, No. 2, nor to have' the benefit tl1ereof, for
this, to-wit':
· ·
'That immedhitely after the said loss occurr.ed the p\a~~ti:(t
fully notified the defendant t~ereof and of all facts within t:tie
k:µowledge of the plaintiff relating to said loss, a,nd while the
plaintiff was in the "process of complyh1g with the directions
and ~onditions 9f the policy of assurance, and of preparing
~nd submitting evidenQe of his 'l9ss and dam~ge according to
tlie. directions given him by th;e defendant, and in process
determining the amount of his lORS fo accordanQe wtth the
terms of 'the policy and the diree.tions given him by the def end~nt, the said defenda:n,t notified and advised the plaintiff
that" it had investigated the circumstances· and facts surrounding the alleged theft of the plaintiff's trur.k to its satisfaction,, and from such investigation had concluded that
··· ·
no theft had occurred within the true intent and
page 10 ~ m.e~ning of the· said policy of assurance, and that
·
it, the said defendant, elected to disclaim liability
~lld would not pay any loss or damage sustained by the plaintiff for the reason that in the opinion of the defendant no
theft had occurred within the meaning of the policy provisions. And therefore the plaintiff says that the. defendant
having placed its disclaimer of liability upon this specific
ground within sixty days after the loss to said plaintiff occurred, and informed the plaintiff that it was unnecessary for
him to file any proof of loss, the said 'plaintiff was thereby
misled to his' prejudice, so that the defendant has waived its
right to stand upon and require compliance with the letter of
the condttions of sqid policy of assurance with resp~ct to the
filing of ·proof of loss and the determination of amount of
loss; and the said plaintiff is entitled to proceed to establish
its actual loss and damage in a trial of this cause, and to have
and recover th~ salD,e in this cause if a preponderance of the
evidence sltall disclose tlmt such loss and damage to plaintiff
occurred within the true intent and meaning and conditions of
said policy relating to coverage and assurance against such
loss and damage.
·And of this the plaintiff :puts himself upon the country.

of

W. R. ASHBURN, p. q.
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.And afterwards: In the said Court on the 9th day of August., 1945.
page 11 }

This day came the parties, by their attorneys,
arld thereupon ·came a j.ury, to-wit: A. M. White,
Louis Harmon, W. T. Robinson, 0. L. Neizenfind, W. F. Bradshaw, W. Ferguson, and W. J. Cannon, Jr., who., being sworn
to well and truly try the issue joined, and having fully heard
the evidence and argument of counsel, returned a verdict in
the following words : ''We the jury find fo1· the plaintiff, and
fix his damages at $650.00. ''
Thereupon the defendant, by its attorney moved the Court
to set aside the verdict of the jury, and grant it a new trial oµ
the ground that the said verdict is contrary to the law and the
evidence, the further hearing of which motion is continued.
And Now; In the said Court ·On the 18th day of October,
1945.
This day again came the parties, by their att<:>rneys, and
the motion of the defendant heretofore made on the 9th day
of August, 1945, to set aside the verdict of the jury, heretofore rendered on the 9th day of Aug"Ust, 1945, and grant the
said defendant a new trial, having now be~n fully heard and
determined by the Court, is overruled, to which action of the
Court in overruling the said mot.ion, the said defendant, by
its attorney, duly excepted.
Whereupon., it is considered by the Court that the plaintiff
recover bf the defendant the sum, of Six Hundred Fifty
{$650.QO) Dollars with legal interest thereon from the 18th
day of October, 1945, until paid, and his costs, by him in this
behalf expended.
page 12

~

And later: In the said Court on the 10th day of
November, 1945.

This day came the defendant, by counsel, and stated its
intention to apply to the Supreme Court of Appeals of Virginia for a writ of error and S'ltpersedeas to the judgment
rendered herein on the 18th day of October, 1945.
Upon consideration whereof it is ordered by the Court that
execution upon said judgment be suspended for a period of
ninety days from the end of this term of Court upon the said
defendant or someone for -it entering into and acknowledging
a proper suspending bond in the penalty of One Thousand
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($1,000.00) Dollars, with surety, to be approved by the Clerk
of this Court and conditioned according to law.
And later: In the said Court~ on the 10th day of December,
1945.
This day came again the parties, by their attorneys, and
the plaintiff having had reasonable notice in writing of the
time and place, the defendant presented to the Court the
stenographic report of the testimony, exhibits, and other incidents of the trial in this case, to be authenticated and verified
by the Court, and on its motion, tl1e so.me is accordingly done,
and all of which is within the time prescribed by law.
page 13

~
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Index.
Virginia :

In the Court of .Law and Chancery of the City of Norfolk.
E. L. Hurst, trading as Hurst Oil Company,

v.

The Seaboard Fire & Marine Insurance Company.
~OTICE OF APPEAL.
To Mr. Willard R. Ashburn.,
Attorney for the plaintiff.
PLEASE TA.KE NOTICE that on the 8th dav of December, 1945, at 10 o'clock A. M., or as soon thereafter"' as I may be
heard, at the courtroom of the Court of Law and Chancery of
the City of Norfolk, Virginia, the undersigned will present
to the Honorable 0. L. Shackleford, Judge of the Court of
Law. and Chancery of the City of Norfolk, Virginia, who presided over the trial of the above mentioned case in the Court
of Law and Chancery of the. City of Norfolk, Virginia, on
August 9., 1945, a stenographic report of the testimony and
other incidents of the trial in the above case to be authenticated and verified by him.
And also that the undersigned will, at the same time and
place, request the Clerk of the said Court to make up and
deliver to counsel a transcript of the record in the above entitled cause, for the purpose of presenting the same with a
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petition to the Supreme Court of Appeals of Virginia for a
writ of error and superse£leas therein.
THE SEABOARD FIRE & MA.RINE
INSURA.NOE COMP ANY
_ By FRED E. MARTIN,
Oounsel.
Service accept'ed this 8th day of December, 1945.

W. R. ASHBURN,
Attorney for the plaintiff.
page 15

~

Virginia :

:

,,.

In the Court of Law and Chancery of the City of .Norfolk~
E. L. Hurst, trading as Hurst Oil Company,

v.

The Seaboard Fire & Marine Insurance Company.

RECORD.
Stenographic report of all the testimony, together with all
the motions, objections,. and exceptions of the respective parties., the action of the Court i.n respec.t thereto, and all other
incidents of the trial of the case of E. L. Hurst, trading as
Hurst Oil Company v. The Seaboard Fire & Marine Insurance Company, tried in the Court of Law and Chancery of
the City of Norfolk, Virginia, on August 9, 1945, before the
Hon. 0. L. Shackleford, Judge of said Court, and jury.
Present: Mr. ·wmard R. Ashburn, Attorney for the Plaintiff.
Mr. Fred E. Martin, Attorney for the defendant.
page 16 ~

Witnesses were sworn and exclucled on motion
of counsel for. the defendant, and opening statements were made by counsel for the respective parties.
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E. L.HURST~
called as a witness ·on behalf of the plaintiff, having been first
duly sworn, testified as follows :
Examined by Mr. .Ashburn:
Q. Mr. Hurst, state your name, please, and your place of
residence.
A. E. L. Hurst, 924 21st Street.
Q. How old are you f
A. Over :fifty years old. ·
Q. What is your occupation!
A. Distributor for the American Oil Company.
Q. Under what trade name were you doing business m
March,1943?
A. Hurst Oil Company.
Q. Where was the place of business of the Hurst Oil Company!
A. 924 21st Street.
Q. Mr. Hurst, was this ·policy of insurance. ispage 17 ~ sued to you by the Seaboard Fire & Marine Insurance Company of New York1
A. Yes, sir.
Q. Through what agency was the policy written Y
A. Thomson-Etheridge.
Q. What prior conta~ts had you ·had with ThomsonEtheridge Company as insurance broker or agent?
A. Prior to this Y
·
Q. Yes.
A. They write all of my insurance, all of it.
Q. What individual in that agency generally handles your
businessf
A. Mr. Etheridge.
Mr. Ashburn: We wish to introduce this policy as ''Plaintiff's Exhibit 1." According· to its terms this policy purports to cover one 1935 Dodge truck, 800 gallon tank, serial
no. 8617932.
·
By Mr. Ashburn:
Q. Was that vehicle in your ownership at that timet
A. In whaU
Q. Was it in your ownership, at that time?
A. Yes, sir.
·
Q. Was it subject to any liens or any encumbrances 7
A. No, sir.
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E. Ii. Hurst.
Q. Did anyone else other than yourself have any
ownership or interest in it Y
A. No, sir.
Q. In March of 1943 who was the driver of that vehicle?
A. At the time it was stolen¥
Q. Yes.
A. Bateman, Raymond Bateman.
Q. He was in the employ of the Hurst Oil Company as
driver!
·
A. Yes.
Q. For the delivery of what was the truck used f
A. Industrial oil.
Q. And when and under what circumstances did it come to
your notice that the truck was stolen Y
Q. He called me the following morning and told me the
truck was gone. I told him if the truck was gone to come
back to the office and get another truck and start delivering,
and in the meantime I called the City Police and got the Radio
car man and asked him to watch out for it.
Q. Called by telephone 7
A. Yes, sir. About an hour or an hour and a ·half one of
my other trucks on the way to Virginia Beach called me ·and
told me where the truck was 1 so I called the City Police and
told them the truck was on the Virginia Beach Road and that
I had found it.
·
Q. Let me interrupt you there.
Between the
page 19 ~ time you called by telephone to the City Police and
the time when one of your other drivers called in
and notified you he had seen it, did you call any other Police
. Department?
A. At that time, Mr. Ashburn, the City told me, I believe,
to call the State and notify them, and I called the State and
told them if they saw the truck to f:ltop it and to notifv me.
After I found the truck I called the County Police and falked
to Mr. Billie White and told him I had a truck that had been
stolen from the house, that it had been in a right serious accident, and if anybody made report to give that true.k a check
over because it had blood on it, and I didn't know where it
had had the accident. I never heard any more from .him.
Q. He was the Chief of Police of Princess Anne County?
A. Yes.
·
Q. Who was the driver who reported to you the finding of
the truck or seeing it on the Virginia Beach Boulevard Y
A. A boy named Gribble.
·
page 18

~

• .j
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Q. Where is he at the present time?

A. Somewhere between Australia and Japan; I don't kr~.ow.

,.

Q. In the Military Service?
·
A. Yes.
Q. How did you receive report from him, verbally or by
telephone.
A. On the telephone.
page 20 ~ Q. "\\That dicl you do when you got the reporU
A. I had notified Thomson-Eetheridge of the
loss of the truck, and when he found it I called them and reported to thelJ}, and as well as I remember--! would not want
to state for sure, but as well as I remember, one of the adj'qsters contacted me sometime about an hour or an hour and
a half afterwards and we went down to look at the truck.
Q. You went together!
A. Yes, sir; I am positive we did.
Q.. You went with one of the adjusters Y
..A. There is a little doubt in my mind about that, but I am
positive we went down tog~ther. If we didn't go together
we met at Hudgin.s-Luhring when the truck got back up there.
We did meet at Hudgins-Luhring.
.
Q. Where was the truek found f
A. Broad Creek Village about--well, it was about two miles
out.on the Virginia Beach Road, two or three miles.
Q. What was the condition of the truek?
A. The truck had hit, I imagine, a tree or telephone post.
There w.as ~ half moon bend or dent in the fender, the axle
w~s bent, the radiator was knocked off, the fender was off the
right and the runningboard and hoocl clamaged.
Q. Wh~t, if anything, was there to indicate that anyone
·had been hurt in the accident that had occurred Y
A. There was two or three bloody rags, one
page 21 ~ looked to ·be a shir:t or part of a shirt, and some
waste with blood on H, an<il some iblood on the windows.
-Q. By whom was the truck broa-ght into the repair µian?
A. Mr. Ashburn, I can't say. It is n9t clear to m~ whether
Hudgins-Luhring brought it in or someone I hired to bring
it -in. I know it was towed in.
Q. Did you receive any directions from the insurance company as -to what should ·be done with the truck Y
· A. We had orders to tow the truck in and get an estimate
on -the repairs.
·
·
Q. ~ere was it takenY

•
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A. To Hudgins-Luhring·.
Q. I believe you said that the representative of the insurance company met you at the place of business of HudginsLuhring?
A. I believe he went with me, but I am not positive.
Q. But you do know that you and he were there together
at the same time?
A. Yes.
Q. What was your purpose in being there?
A. To find out the damage to the truck.
Q. What was done when you p;ot there!
A. I believe I'd rather have Mr. Steinbaugh tell you. I
think he took orders from the adjuster to find out exactly
how much the truck would cost to repair it., I believe he
did.
.
page 22 ~ Q. What thereafter occurred between the insur.
ance company and yourself t
A. V{ ell, I suppose two weeks passed by and I didn't hear
anything from them and I called. It seems like Mr. Blick
come back again. I didn't see him at that time. I think he
went back to Hudgins-Luhring and checked again. The next
time I called they said Mr. Blick was g·one and another man
had taken up., had taken it up. I didn't get any satisfaction
from him. I would hate to put any time on it, but it seeJl)ed
like about two months that Mr.-the man that has got it
nowQ. Frazier?
A. Mr. Frazier. He came in the settlement and after some
time he notified me that the insurance company would give
me $100.00, that they didn't believe the truck was stolen, they
thought the driver had taken it, and they would give me
$100.00, but they would not give me any more. I told him I
didn't want him to give me anything· gratis, that if the truck
was not stolen I didn't ·want any money. I asked him at that
time what to do. He said there .was not but two things to do,
one was .to accept the $100.00 and the other was to sue, so I
decided to sue.
Q. Mr. Hurst, did he ask you to file any more papers or
as there any statement. or any conversation about papers Y
A. It has alway,:, been customary on settlements
page 23 ~ - I have had settlements before with Mr. Frazier
and there has never been anything said to me about
proof of loss until the time we would agree on settlement and
then he would prepare it and present it and I would sign it
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and accept draft. I didn't have any proof of los~ and the
only thing I had was that I notified them how much money it
would cost to fix the truck. I have alwavs waited for them
to present proof of loss to me to sign lt, and they didn't
present one this time so I didn't sign one.
Q. Was the insurance company fully informed as to th
amount of damage to the truck; what it would cost to fix it Y
A. Yes.
Q. Both by yourself and by Hudgins-Luhring T
A. Yes.
Q. Were they in possession of all the facts known to you
about the loss?
A. Yes. I would like to get' straight on the key proposition that Mr. Martin was speaking of. I had two drivers to
leave and when they left they taken the keys and we have had
to have keys made three times for this truck. There was
something brought up about who would steal the truck. I
told them I didn't know who stole it. I think I asked them to
look and see about the keys. I think I did it myself. I notified them there was two men that had kevs besides the driver
and I really did kind of half ·way suspicion those
page 24 }- fellows but I was not going to come out and claim
they stole it because I didn't know. That is all I
know about the keys. There is three sets of keys to that
truck.
Q. And the insurance company representativ.e was so informed?
A. Yes, by me. I notified them to that effect before anything was ever said of any suspicion being on anybody. I
voluntarily gave them that information myself.
Q. State whether or not Mr. Blick, froID: the Fire Companies Adjustment Bureau, questioned Mr. Bateman in your
presence .about it?
A. He did not.
Q. He did not 7
A. No.

CROSS EXAMINATION.
Examined bv Mr. Martin:
Q~ There is no doubt about the fact that Haymond Bateman
had keys to the truck the next morning?
A. That is right, yes. ,
Q. The :first knowledge that you had that the truck had
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been wrecked was when Raymond Bateman called yon; is that
a fact7
A. Yes, sir.
Q. How did you come to hire Raymond B.atepage 25 ~ man Y Didn't you hire him through this man Mr.
Wilburn Y Was he a particular friend of Mr. Wilburn's f
The Court: Did you ask him if the :first knowledge he had
that the truck was wrecked came from Bateman Y
l\{r. Ashburn : Did you say wrecked or ,stolen Y
The Court : He said wreck~d, I think.

A. Ask that again.
By Mr~ Martin:
Q. I asked you was the first knowledge you had that the
truck had heen wrecked when Mr. Bateman phoned you the
next morning Y
A. Yes.
1Q. I ·ask you if it isn't a fact ithat Mr. Wilburn was the
one who w.as responsible f-0r your hiring Bateman Y
A. Who¥
,Q. Wilburn, or whatever the ·man's name is, who is in the
service now.
A. No.
Q. How long before had yon hired Mr. Bateman Y How
Ieng haicl. he !been working tfor ~011 Y
.A. Mr. Mar.tin, I Teallw don·'t know, :but p~ob,.
page 26 ~ ably two or three months, or it ,may .have been
longe.ir. He is her.e. He ,can tell you for himself.
,Q. The r.eason I .asked you thnt is my ·r.ecollection -is he ·told
me he was hired by you through this other man.

Mr. Ashburn: What other man are you talking abouU
By Mr. Martin:
Q. What is the man's name Y
A. The one in Australia T
Q. Yes.
A. 1Gribble ..
Q. Ribble?
A. Gribble.
Q. ·Gribble!

Seaboard F.
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A. Yes, sir. I don't believe he was hired through this boy;
I don't know. I had rather have Bateman tell you. He will
probably know.
Q. Who are these other two employees that you say formedy worked for you and who had keps to the truck and
took them away with them?
.
A. I would have to get my records to tell you that, sir.
Q. How long had they been absent from your service when
this happened 1
A. I believe this boy taken one of their jobs. I
page 27 ~ believe he relieved one of them.
Q. Did they leave voluntarily or were th.ey ·
fired?
A. At that time we didn't-we very seldom fired anybody
as men were getting scarce and they were hard to get.
Q. They left and got another job t
·
A. I think they just left and got another job.
Q. They didn't leave with any hard feelings towards you f
A. No.
Q. And obviously there would not be any reason why they
should have stolen your truck 7
A. I would not want to say. I don't think so. All I know
is they left with my keys.
Q. You don't know of any reason why they should steal
your truck?
A. No, sir.
Q. You don't know whether you went with Mr. Blick to
the scene where the truck was on the highway wrecked or
whether you met him at Hudgins-Luhring?
A. It has been about two years, Mr. Martin, and if I had
to say it on oath I would say I would not be sure about it. I
think that he did make the appointment and I believe that he
went with me to the scene. I would not want to swear to it
to be certain because there is a little doubt in my mind about
it.
Q. You had a conversation with Mr. Blick after
pag·e 28 ~ the truck was inspected at Hudgins-Luhring Motor Company¥
A. Yes, sir.
Q. Don't you recall that at that time Mr. Steinbaugh said
that there was no evidence that the wires had been tampered
with in starting the truck?
A. We asked Mr. Steinbaugh to look and see if there was
any wires crossed. He raised the hood and looked at the coil
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and said it was all right. I don't know whether he checked
any more qr not. That is pra,.ct~cally all that was done while
we· were there.
Q. He evidently looked at the point where the wires would
h~ve been tampered with, tq see if they had been tampered
with to start the truck.
A. I in;i~gine so bec~use he raised the hood and said, "The
coil hasn't been tampered with". That is all I know about
what he had to say about it.
· Q. In your convers.ation or discussion with Mr. Blick subsequently or at that time didn't you admit th~t the facts as
. disclosed by investigation did not indicate that the truck had
been stolen?
· A. I ~ew the truck had been stolen. I wouldn't have said
so.
Q. You say it had been stolen. Let's find out what your
definition is of stolen.
A. Let me finish my answer.
page 29 ~ Q. All right. ·
A. I was satisfied that the driver didn't drive
that truck th'at night because ·he had every reason· to believe
that the truck was where he left it, and he told me the truth
about it and I had no reason to doubt him. I did feel like
the truck had been stolen. i'he wires had no.t been jumped,
and the fellows that had keys to it could have taken it and I
made that statement.
Q. Why do you think the insurance company's adjuster
would have fa,iled to. m,ake any notation of such a statement
if he 'in fact did make no.tations of other things you said Y
A. That I accused this boy of driving the truck T
Q. No..
A. I did~ 't accuse him~
Q.. You didn't accuse him Y
A. No.·
Mr. Ashburn: How could M~. Hurst lmow wbat notations
.
the insm;~nce company made.
The Witness: I never have suspicio:µed this boy in my life,
Mr. Martin.
By Mr. Martin:
Q. I ask you if you didn't tell Mr. Frazier yourself that
when Mr. Frazier dise1;issed the facts of this case with you,
when the proposition was brought up that your driver still.
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page 30

had the keys in his possession, that you became
suspicious and went to the Luhring Motor Company wl1ere the truck was taken for repairs and
asked Mr. Steinbaugh to please inspect the unit in order to
ascertain whetper the wires had been tampered with t
~

Mr. Ashburn: That Mr. Hurst told Mr. Frazier that¥
Mr. Martin: Yes.
·

A, We were discussing about the possibility of someone
~tea~g the truck and the boy having keys, and my explana~ion to Mr. Frazier was that there were three set~ of keys
out for- th.at truck, a_nd I didn't know who stole it. I never
suspi~ioned ·this boy and I don't think Mr. Frazier will tell
you so.

I":

B..y Mr. :Martin :

Q. Who did yo.u tell that to, Mr. Blick or Mr. Frazier?

.A.. Th~t is another one I do.n ~t know. I would hate to say
ai~d woulq. :pot want to say because there was three of them
on the settlement and it has been a long time and I am not
clear enough to make that statement positively.
Q. Mr. Bliek inade the initial investjgation and he left the
service of th.~ cmnpany.
A. I talked to Mr. Blick about the possibility of the keys.
He was the :first one on the job. I probably discussed it with
Mr. Frazier, but at no time did I ever suspicion this boy. I
had no reason to and never did it.
· · · · · Q. I warn you I expect to contradict you by Mr.
page 31 r Frazi~r. ,
A. That is all right.
Q. That you clid communicate to Mr. Frazier that you susp.e_cted Mr. Bateman?
A. That is all right.
.
Q. You still say you never suspected Mr. Bateman?
A. I still say I never suspected Mr. Bateman.
Q. Didn't you tell Mr. Frazier you didn't feel that there
w.~s any theft of that automobile?
A. Mr. Martin, you know I would not tell Mr. Frazier that.
Q.. I don't know whether you would, or not. I am asking
you whet],ier you did.
· A. Probably you will think I have got more sense than
that.
Q. Didn't you tell him in substance this: Didn't Mr. Fra-

'
1\\
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zier state to you that since everybody in turn felt that this
was not a theft that you would be able to collect under collision coverage, and didn't you then tell Mr. Frazier you had
no collision coverage but that you would leave it up to the
insurance company to prove that it wasn't a theft, although
you didn't think it was Y
A. No, I don't remember it that way. My last contact
with Mr. Frazier-I don't think Mr. Frazier himself talked
very much about the truck because it was not long before he
notified me it wasn't a theft. My recollection is that the only
conversation I had with Mr. Frazier about a theft
page 32 ~ of the truck was that they didn't believe the truck
was stolen and I asked him the question, "What
have I got to do, to find the man that stole it before you will
believe iU" I don't know what statement he made, what
answer he made to that, but he did tell me, ''We will give
you $100.00 or we will deny liability", and so I said, "What
must I do?'' He said, '' The only thing you can do is to accept the $100.00 or sue''. I said, '' I won't accept the $100.00' '.
Q. You never made any written memoranda of any of your
conversations with anybody, did you?
A. No.
'
Q. If Mr. Blick and Mr. Frazier did make written memoranda of their conversations with you right after those conversations occurredA. They didn't do it, Captain.
Q. How do you know they didn't f
A. I was right with them and I guess I ought to know.
Q. .And if Mr. Frazier reduced to writing the substance of
your conversation with him right after it happened, Mr ..
Frazier's recollection is likely to be better than yours.
A. I remember the full details of the truck, of the theft of
the truck practically, and I don't believe I would talk to one
man and tell him one thing and another another. I would
not want to state that, but I remember ·the details practically, what happened to it. I have got that pretty
page 33 ~ straight.
.
Q. Can you be very sure about some details when
you are not able to remember as to other details T
A. You are trying to tie me up on it. If I was engaged inQ. You have already told the Court and jury you weren't
sure about some details.
A. I wasn't sure who I made my statement to or who was
with me, but I told you who I thought it was.
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Q. Why would there be any doubt about your recollection
as to whether. you went to the scene of the wreck with Mr.
Blick or met him at the Luhring Motor Company if you had
all of your conversation with Mr. BlickY
,. A. I am not quite sure and I' don't want to .make· that statement, whether Mr. Blick went with me to the scene of the
wreck, but I think he did. I know I met him at HudginsLuhring. Whether he went with me to the scene I really
don't know and would not want to say.
Q. You didn't file any written proof of loss- in .this case Y
A. No, sir.
· · .
·
.~
Q. At any time Y
·
A. No.
· Q. The conversation that you have related to the Court
and jury that you had· with Mr. Frazier when he
page 34 ~ offered you $100.00 iri compromise and agreed to
~
take proof of loss .for that. amount, took place
.
shortly after ·July 1st, didn't iU
A. I don't know about the date.
Q. You don't know about that,
·.A.No.
Q. If his· records show tha~ date, would. you say they are
correct! ·
·
.
.
A. I would not want to deny it because I could not tell you
whether June, July, or August. I would not be able to contradict him, no.
·
·
· Q. You liad the addresses of those two employees who left ·
. your service and whom you say took the keys to. the. truck?
A. Yes.
. .
· Q. Why did you not seek to get the keys to the truck whe~
they took them away Y
·
· A. Mr: Martin, it seems to me like I did. I don't know.· I
believe we tried to get the keys. I thought it was easier to
have keys·mad~ than it wa·s to try to find them.
· Q. Didn't you think it. was safer to have the keys than to
•
have the·m floating around Y
. A. I think everybody has a sense of feeling for a man who
has· his own keys in his pocket, that he is safer. I didn't get
them.
Q. Your best recollection is you sent to the home or addresses of these two men and attempted to get the
page 35 ~ keys and were unable to get them Y
.
A. I believe I did, yes. I think we tried to get
them.
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Q. If you did and were unable to get them, the chances are
they had either thrown the keys .away or lost them.
A. They could have done it, yes.
Q. If the keys were out of their possession there was noth-ing to keep anyone who had them from fitting them on your
truck¥
A. That is right.
Q. And now we get to the question of how your truck was
started. Isn't it a fact that there are only two ways it could
have been started, one by use of the key in the ignition and
the other by crossing the wires Y
A. I would think so, yes.

RE-DIRECT EXAMINATION.
Examined by Mr. Ashburn:
Q. Mr. Hurst, when Raymond Bateman, your driver, first .
reported to you by telephone that morning, what did he report to yon!
Mr. Martin: ·I object to that. He has been over it on direct examination and I have examined him on cross.
The Court: I overrule the objection.
page 36 } Mr. Martin: Exception.

A. Mr. Ashburn, he called me the next morning and told
me that the truck was stolen,· gone. I don't recall anything
else that he told me except'he didn't know where it was, that.
it was not on the lot.
By Mr. Ashburn:
Q. Did he report to you that the truck had been wrecked?
A. No, sir.
Q. Mr. Martin asked you whether he reported to you the
truck had been wrecked and you said yes. Did you under- ·
stand the question T
A. No, sir. He didn't report to me that the truck had been
wrecked. He told me the truck had been stolen. In fact he
didn't know the truck had been wrecked and we didn't know
· until we found it. I didn't understand the question that
way.
Q. After the truck was delivered to Hudgins-Luhring Company, who directed that company to proceed to repair it T
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lfr. Martin: Yon have asked him that question, too.
Mr~ Ashburn: No, I haven't.
Mr. Martin: I object to it.

A. Me.
Mr. Martin: He asked him that question on direct examination.
pag-e 37} The Court: What was his answert
Mr. Martin: His answer was that the insurance
company directed him to take the automobile somewhere and
get an estimate on it.
The Witness: That is true.
The Court: The present question, as I understand it, is
who instructed that company to repair it
Mr. Ashburn: That is correct.
Mr. Martin: Who instructed them to do what?
Mr. Ashburn: Who instructed them to repair iH

A. I instructed them to.
By Mr. Ashburn:
Q. At the time they commenced work repairing the truck ~
h,~5:jjce .company refused to pay the_daim?
Y"

Q. So that their refusal to recognize and pay the claim
occurred before you authorized Hudgins-Luhring to repair it.
A. Yes.
RE-CROSS EXAMINATION.
Examined by Mr. Martin:
Q. Mr. Hurst, are you positive that the insurance company ever told you_ that they were not
going to pay this claim until Mr. Frazier discussed this matter with you and offered to take proof of loss and settle the
claim for $100.00 in ,July, 1943 i
A. Am I positive of whaU
Q. Are you positive that the insurance company definitely
told you that they were not going to pay this claim until Mr.
Frazier discussed the matter with you in July and offered to
settle. with you for $100.00 and take proof of loss Y
A. As I explained to you before, I don't remember the date.
I believe Mr. Frazier was the man who offered me $100.00. I
don't know about the date of it. I do know, however, I didn't
repair the truck on the insurance company's re.sponsibility.
page 38
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I took it upon myself to have the truck repaired so I could
use it. I would hate to say whether somebody else tliscussed
it with me. I don't remember, but I d,Qn't b~eve j;hey did:
Q. Do you know when the truck was repaired Y
A. No.
. Mr. Martin: Mr. Ashburn has got a bill or state·ment which
I presume is m~rked Eaid. I am as~ing him to let me .se~
that.
., ' • v
·
.
'
' Mr. Ashburn: I have a whole series of them, Mr. Ma.rtin.
· It looks like they proceeded progressively with the
page 39 ~ repairs.
·
The Witness: I would hate to testify·as· to· dates
because I really don't know the ilate.
..
Mr. Martin: Here is a bill marked paid on the 19th day' of
April, 1943.
The Witness: Can I see that, Mr. Martin Y Can I see one
or two more of them 1
Mr. Martin: Yes. It looks like this is marked paid on the
19th day of November, 1943.
The Witness: Mr. Martin, I will have to get Mr. Stein-:
baugh ·to give you the dates of those bills for the· simple reason it looks like there are _two. trucks here.· · · ·
·
Q. There are two truc~s?
.
.
A . .Yes, looks so to me. · I ·had rather for him fo testify
about that. It looks like there are bills here for two trucks. I
had rather for him to straighten that out for you.
Mr. Martin: I see you have two different serial numbers
for them.
·
The Witness: Yes. I can't identify one from the other. I
,
know he can .. I had rather .for him to do it.
The Court: Let the ju1! retire· for just a .minute~
( The jury retired.)
The Court : Does the_ policy st{pnlate .that proof
of loss shall be on forms furnished by 'the. ihsur.:.
ance company¥
·
·
Mr. Ashburn: No, sir, it does not. It was a matter of custom for the insurance company to furnish them and Mr.
Blick, whose deposition will be read here, so stated. He said
the reasop that they didn't send Mr. Hurst proof of loss was
because they intended to deny liabili~y on the ground that

page 40
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there was no theft, and he also testified that they had full
information and everything that proof of loss would have
disclosed to them. The policy does not provide that.
.
Mr. Martin: There is a statute in Virginia which says that
the insurance company must furnish forms within ten days
after written request is made by the insured by registered
mail.
(The jury returned to the courtroom.)
By Mr. Martin:
Q. Mr. Hurst, you didn't at any time make a written request to the insurance company for proof of loss forms Y
A. No, sir.
Q. Nor did you make any verbal request at any time for
proof of loss forms Y
.
. A. I believe you want me to bring out whether or not I
made a request for proof of loss forms. I will anpage 41 ~ swer you this way.
Q. Wait a minute. That can be answered yes
or no. That js the kind of answer I want. Did you ever
make verbal requets Y
A. Unless his Honor makes me do it, I won't answer it that
way.
The Court: He has already said he didn't request the company to furnish a form in writing.
Mr. Martin: I will withdraw the other question.
The Court : If he wishes to explain why he didn't do it, I
think he can.
The Witness: Thank you. My. reasonMr. Martin: I withdraw the second question, so your explanation is not in order.
.
The Witness: I think I am entitled to answer you for my
own personal reasons.
Mr. Ashburn: Does you.r Honor rule he is entitled to explain?
· The Court: Yes.
MP. Martin: Exception.
A. In all of my dealings with that insurance company,
when we got ready to make settlements they have always
furnished me with proof of loss made out by themselves and

Supreme Court of Appeals· of Virgi11ia

38

Raymond Bateman.

I would sign it and receive my draft. This particular time, when they denied liability, I didn't
see any reason, and they didn't offer me any proof
of loss. I didn't make it.

page 42
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By Mr. Martin:
Q. And you didn't ask for one?
A. No, I didn't.

RAYMOND BATEMAN,
called as a witness on behalf of the plaintiff, having been
first duly sworn, testified as follows :
Examined by Mr. Ashburn:
Q. State your name, please, sir.
A. Raymond Bateman.
.
Q. You will have to talk loud enough for the furtherest
juror to hear you, so raise your voice. How old are you T
A. Twenty-one.
Q. Where do you live?
A. 413 Marlboro Street.
Q. Where were you living in March, 19431
A. 501 Marlboro Street.
Q. For whom were you working at that time Y
A. Hurst.
Q. Where do you work nowY
page 43 ~ A. At Noland Company.
Q. Nolde's Bakery?
A. No, the plumbing and heating people.
Q. What were you doing for the Hurst Oil Company in
March, 1943 T
A. Driving a truck.
Q. Was the truck which you customarily drove a 1935
Dodge truckT
A. Yes, sir.
Q. 800 gallon tank.?
A. Yes, sir.
Q. Were you permitted to take the truck home with you ·at
night?
A. Yes, sir, I was.
Q. What sort of work did you do with the truck for the
Hurst Oil Company T
A. Went around here back of Portlock and picked up a
load of oil and delivered it wherever it was supposed to go.
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Q. Where were you to get itt
A. Some place back of Portlock. I don't know exactly the
name.
Q. Tell the jury about the theft of this truck in your own
language, everything you know about it.
A. I come home Friday night and parked the truck beside
the house like I had bee.n doing and went to a show
page 44 ~ with a girl across the street, and when I got back·
about nine-thirty the truck was still there, and I
went to bed that night and the next morning I got up and the
truck was gone. I called Mr. Hurst and went over there and
carried the keys and reported to Mr. Hurst.. He repol'te.d it,
I guess. I don't know nothing about that. I don 7t know noth.
ing about the police, but he reported it, and I carried him
the keys that morning.
Q.. The truck was there when you went to bed that nightf
A. Yes, sir.
Q. And gone the next morning!
.A. Yes.
Q. But you still had the keys 7
A. Yes, sir.
Q. You took the keys to the Hurst Oil Company and turned
them in to Mr. Hurst!
A.. Yes, sir, the following morning.
·
Q. Did you take the truck out that night after you got home
from work and drive it anywhere?
_
A. No, sir, I didn't. I didn't consider I was supposed to
do that when Mr. Hurst told us not to use it..
Q. Did you do -that!
A. No, sir.
Q. Did anybody else within your knowledge or by your
consent, or permission or direction do that that
page 45 ~ night?

· ~- ~o, sir.

Q. Drive that truck!
A. ~o, sir.
.
Q. Were you the driver of it when it was wrecked!
A. No, sir.
Q. With whom did you live, and what was the sreet number, 501 Marlboro!
· A. Yes, sir.
Q. With whom did you live there?
A. With my mother.

40

Supreme Court of Appeals ·of Virginia
Ray'»iofl,(j Bateman.

Q. Do you know anything about who the driver of the truck
was when it was wrecked!
A. No, sir.
Q. ·Now, Mr. Bateman, who questioned you about this matter for the insurance company i
A. Who questioned me Y
Q. Yes. Do you .remember the man's nameT
· A. No, sir, I don't remember nobody coming around and
questioning me.
.
Q. You don't recall anybody questioning you Y
A. No,. sir.
Q. I think Mr. Blick testified that· he did. Is that your
idea! Did some representative of the insurance company
come to you for a report on this matter Y
A. I don't remember, to tell you the truth,
page· 46 ~ whether anybody come, or not. It seems like my
mother said somebody come to the house and
wanted to know about it, something.Ii.Ire that. I don't remember talking to nobody about it though.
CROSS EXAMINATION.
Examined by Mr. Martin:
.
Q. How long had you been working for Mr. Hurst at the
time this. truck was damaged, Mr. Bateman t
·
A. About two weeks.
Q. Do you know Mr. Gribble, who. also· worked for Mr.
Hurst?
A. Mr. whof
Q. Mr. Gribble?
A. No, sir, I don't think I do.
Q. You don't know him Y
A. No, sir.
Q. Who is the man who found the truck on Virginia Beach
• · ·
Boulevard T
A. Miller was his name.
Q. Miller!
A. Yes, sir.
Q. Do you know Mr. Miller f
A.· Yes, sir. I went to school with him.
Q. I thought the name like that. didn't sound·
page 47 f right to me. Mr. Miller is the man who found it
on the Virginia Beach Boulevard t
A. Yes, sir.
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Q. How long had you known him 7 You say you went to
school with himY
A. Yes.
Q. Wasn't he the one who was responsible for your getting
the jobY
.
A. Yes, sir. He asked Mr. Hurst about putting me to work.
Q. I hand you a statement, Mr. Bateman, and ask you if
that is your signature at the bottom of it?
.A. Yes, sir.
Q. Read that statement, sir.
· Mr. Ashbu·rn: You read it aloud to the jury, Mr. Martin.
Note: The statement was marked "Exhibit A", and read
as follows:
''On 3-12-43 I left work driving the companv truck and arriving home at about 4 :00 P. M. I parked the "car next to my
home at 501 Marlboro Street, Berkley, Norfolk, Virginia. I
went to a show that night and upon return to my home at
about 11 :00 P. M. the truck was there where I had parked it.
I retired for the night and upon arising the following morning at about 7 :30 A. M. I discovered that the truck was gone.
· I phoned Mr. Hurst and advised him that the truck had been
stolen. That mornin~ Russell Miller, driving another company truck to Virgima Beach, found this truck on the side
of the highway wrecked. Miller notified Mr. Hurst and I
went with him in another truck to assist in towing the truck
in. As far as I know, there is only one set of keys to the
truck and they were with me.
(Signed) RAYMOND BATEMAN."
page 48
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By Mr. Martin:
Q. Is that what you signed f
A. Yes, sir, that is my signature there.
Q. You knew what you were signing when you signed it?
A. Yes, but I don't remember it now as it has been two
years ago.
Q. How could you possibly have discus~ed in detail all of
the facts and circumstances with a representative of the in.
surance company and not remember it?
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A. I told you it was two years ago. I could remember the
stuff and had not forgot it., but I can't remember the date.
Q. You did talk to somebody?
A. Yes. Now I recall that I did.
Q. Do you remember talking to me Y
A. No, sir, I don't.
Q. You don't?
A. No.
Q. Didn't you talk to me this year about this caseY
A. This year Y
Q. Yes.
A. I don't remember it.
Q. You recollection is not very good, is it?
A. No, sir. Where was I living at then Y
Q. I don't remember the street address, but I will ask you
to refresh your mind and see if you didn't get in
page 49 ~ my own automobile and sit on the back seat with
me, and if I didn't show you this statement at that
timeY
A. Yes, I do.
Q. Who did you go to the movies with that nighU
A. With a girl that lived across th~ street from my house.
Q. Is that the one you married later on Y
A. No.
Q. In answer to Mr. Ashburn 's question you told him you
came home about nine-thirty. In the statement you said about
eleven-thirty you came home. Which is correct!
A. Did I say I came home at eleven-thirty or eleven o'clock
in that statement?
· Q. Yes.
A. I don't know, to tell you the truth. I just know I come
home. I might not have meant that I parked the truck out
there at eleven o'clock. I went to the show about seventhirty and got out about nine and sit around on the porch
with a girl that lived right across the street from my home.
I know the truck was there. I went to bed about eleven o'clock.
Q. When you go out on dates you don't go to bed at ninethirty, do you Y
A. Sometimes.
RE-DIRECT EXAMINATION.

page 50 } Examined by Mr. Ashburn:
Q. In this statement you say a driver named
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Miller reported finding the truck to Mr. Hurst. Is that some-·
thing somebody told youY
A. I think I was at Mr. Hurst's when he e.alled in.
Q. You think you were there when he called in Y
A. Yes, sir. I carried Mr. Hurst the keys that morning.
Q. How many drivers did they have at the place at that
time!
A. I think four, if I am not mistaken.
Q. Do you know about what time of morning this call came
inf

A. It came in-like about nine-thirty or ten o'clock. It may
have been a little later. I don't know for sure.
Q. Where did Miller live 7
A. I think at that time he was living at 1226 E. Olney Road.
Q. You didn't loan Miller the truck the night before f ·
A. No, sir.
Q. Nor did you loan it to anyone else 7
A. No, sir.
Mr. Martin: Don't you think these· questions are a little
bit leading, Mr. Ashburn Y
Mr. Ashburn: I expect they probably are, but you have
been over it.:
·
page 51 ~ l\f.r. Martin: Well, what is the use going over it
again!
"
·
Mr. Ashburn: That is al1.

RE-CROSS EXAl\UNATION.
Exammed by Mr. Martin:
Q. Did you talk to Mr. Miller that morning on the telephone!
A. Did I talk to Mr. Miller that morning on the telephone f
Q. Yes, or in any other manner 7
A. No, I don't think so. I think the first time I saw him
that morning was when ·he come in from Virginia Beach taking a load of oil after he found the truck.
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MRS. HELEN G. BE~~SLEY,
called as a witness on behalf of the plaintiff, having been first
duly sworn, testified as follows :
Examined by Mr. Ashburn:
Q. State your name, please.
page 52 t A. Helen G. Beasley.
Q. What kin are you to R.aymond Bateman f
A. Mother.
Q. You are ·married again Y
.
A. Yes, that is right.
Q. Mrs. Heasley, where were you living in·March of 1943f
A. 501 Marlboro Street, Berkley.
·
Q. Who lived there with you at that timef
A. My husband, my son, and my youngest daughter.
Q. The son you refer to is Raymond Bateman T ·
A. That is right.
Q. Do you remember the nig·ht when this oil truck was
stolen T
A. Do I remember the nighU
·Q. Yes.
A. Yes, sir.
Q. Will you tell the jury, please., whether your son, Raymond, had the truck out driving it that night?
·A. No, sir, he.didn't.
Q. Tell them anything that you know about the occurrence ..
A. He came home that night and washed and dressed and
went to see the girl across the street, and he came from the
show between nine and ten o'clock. The girl came back with
him and stayed until after ten. It was close to eleven when
she went back home. He undressed and went to
page 53 t bed after she left. I got up and called him the next
,
morning to go to work and he got up and eat breakfast and went out to get the truck and it was gone.
Q. When you called him the next morning to go to work the
truck was gone 7
_ A. Yes, sir.
CROSS EXAMINATION.

Examined by Mr. Martin:
Q. What did yon say your name is now?
A. Beasley.
Q. Beasley f ,
A. That is right.
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Q. Who was the one that first discovered the truck was
goneY
.A. My son. · After he eat his hreakfast and went out to get
the truck, it was gone.
Q. You never noticed one way or the other whether it was
gone or there up to the time that he went out Y
.A. I had not noticed. I had not been out of doors.
Q. Have you talked to anybody about this matter!
.A. No one.
Q. No one knew what you were going to testify to until you
· got on the stand Y
page 54 } .A. I haven't seen anyone to talk to.
Q. You h~ven't talked to anyone!
A. No, sir, I haven't.
Q. You didn't talk to Mr. Ashburn sitting over heref
A. No, sir; never saw the man before that I know of.

Mr. .Ashburn: That is entirely correct. You just think
that I would not put a witness on without talking to them.
Mr. Martin: No.
By Mr. Martin:
Q. Were you awake w11en your son went to bed that night?
A. Yes. I was still up.
.
Q. I understood you to say he came home with the young
lady he went to the movie with Y
A. Yes.
Q. And she stayed at your home until after ten o'clock?
A. Yes.
.
Q. Did he go out to look to see whether the truck was. still
there before he went to bed Y
A. I don't know whether he did, or not. I could not tell
you about that.
·
Q. Did you go to bed before he did?
A. No. He went to bed and I went to bed later.
Q. How close was the truck parked to where you slept?
A. I was sleeping in the front room of the buildpage 55 } ing and the truck was parked in the back yard un:..
der a shed, a shed that waA built there. He parked
it in the back.
Q. It was a right long ways, comparatively speaking, from
where you slept Y
A. The house has four large rooms., and I was in the front
room.
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Q. What did your son do when he discovered the truck was
goneY
A. He got ready and went over to see the man the truck
belonged to, I guess. He left home.
Q. He left home, and you don't lmow where he went Y
A. No, I don't. He said he went over there.
Q. You don't knw except what he told you?
A. No.
Q. What did he say when he came in the house after he
had gone out and discovered the truck was gone 1
A. He just come in and told me the truck was gone and
asked me had I seen anybody around there and I told him no.
That was before he told me the truck was gone. I said no,
and he said, ''You know the truck is gone.'' That is the first
of my knowing anything about it.
By Mr. Ashburn:
Q. Have you ever seen Mr. Hurst before this morning!
A. Not that I remember of, I haven't.
page 56

~

MORDAUNT ETHERIDGE,
called as a witness on behalf of the plaintiff, having been first duly sworn, testified as follows :

Examined by Mr. Ashburn:
Q. State your name, please, sir.
A. Mordaunt Etheridge, Thomson-Etheridge Company.
Q. What is the business of Thomson-Etheridge Company!
A. I beg your pardon 7
.
Q. What is the business of Thomson-Etheridg·e Company?
A. Real estate, insurance and rentals.
Q. How long has ~hat firm been engaged in business?
A. Around forty years.
Q. Did it., in December, 1942, represent the Seaboard Fire
& Marine Insurance CompanyY
A. We did.
Q. Mr. Etheridge, did you write this policy for Mr. Hurst
in that company!
A. Yes, sir.
Q. Printed on the back of the policy, Mr. Etheridge, is
some language written as, follows: "Important to policyholders. If loss occurs remember you are required to: (1)
Protect the car from further· loss or damag·e. ( 2) Notify the
Police Department immediately of any theft of the car or its

./
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M ordam1t Etheridge..
parts. (3) Secure the names and addresses of all witnesses
immediately in case of a collision. ( 4) Notify the agent without delay." I want to know whether Mr. Hurst
page 57 } notified you of the theft of this truck Y
·
A. He did.
Q. How soon after the theft occurred?
A. As well as I remember, the following morning.
Q. What was your connection with the _t.mbsequent negotiations between the Seaboard Fire & Marine Insurance Company and Mr.. Hurst?
·
A. What connection did I have?
Q. Yes.
· A. As soon as Mr. Hurst notified me of the loss of the truck
1 went over to the place where the truck was supposed to
be. to see what I could find out about h. :I found out the truck
had been stolen, and I got such information as· I could and
reported immediately to the adjusters to handle the claims•
. . Q• .After that date did you have further contact with itY
A. Not for some time. The onlv transac.tion I had after
that was after the adjusters, as I recall, went to see Mr. Hurst
and told him that they were handling it. I want_ to get this
thing right now.
Q. I can't hear you.·
A. It has been some time ago.. I want to get myself right
on it. The adjuster, I recall, .went to see Mr. Hurst and· Mr.
Hurst in the meantime had the truck .carried to HudginsLuhring people to know what the damage was and he told Mr.
Hurst what the cost would be to r~condition it, and
page 58 ~ the fire insurance agent, the men we represent,
came down here., the Rpecial agent, and went to
see Mr. Hurst, and I believe that they were-there was a
question in their minds as to whether the truck had really
been stolen, and told 1\.fr. Hurst they were disposed to give
him $;1.00.00 in order to get rid. of the thing, but Mr. Hurst
told them he wasn't asking for any charity, that if he wasn.'t
entitled to any damage on the truck he didn't expect them to
pay him, and it drifted along for some time in that -way, and
Mr. Hurst, if I recall it, asked what he should do and I told
Mr. Hurst, ''If the company don't see fit to pay you what you
think you are entitled to your recourse would be to enter suit
against them.''
Q. Mr. Etheridge, the company has interposed a defense
here that Mr. Hurst filed no proof of. loss with them. What
do you konw on that subject?
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A. As I remember, Mr .. Hurst did tell the insurance comany what the amount of the damage would be and the insurance conipany in turn didn't feel that the truck had been
stolen and he didn't have any claim against them.
Q. What is the normal, usual and regular procedure in the
ettlement of claims. of this nature Y What happens between
e insm;a~ce company and the insured Y
-.
Mr. Martin: I object to that. I think it is what was done
in this particular case and not necessarily what might have
been done in other cases.
page 59 } The Court: Suppose it happened between ·Mr.
Hurst and this insurance company, the defendant!
· Mr. Martin: I didn't understand Mr. Etheridge to say
that he had any part in the negotiation other than bringing
in the Fire Adjusters' Bureau to investigate.. That is what
I understood him to say his part in the· negotiations was.
Mr. Ashburn: Suppose I ask him some other questions before thaU
By Mr. Ashburn:
.
Q. How long have you represented the Seaboard Fire &
Marine Insurance Company in writing policies 1
A. I didn't hear you.
Q. For how many years have you represented the Seaboard
Fire & Marine Insurance Company in writing policies!
A. I suppose two or three years.
Q. Have you had any losses on policies written for- that
company prior to this one!
A. Yes~ sir.
Q. What was your procedure in settling those losses f
Mr. Martin: I object to what was done in other cases. I
think it is pertihent only to what was done in this particular
case.
page 60 ~ The Court : I think I would go a little bit further than that. If, in dealing between the insurance company and Mr. Hurst in the past, they. have adjusted
claims in a certain manner, I think that would be proper.
What has been the custom with reference to claims of other
people I don't think would be proper.
Mr. Ashburn: Very well.
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By Mr. Ashburn:
Q. Has Mr. Hurst had other policies with you as representative of insurance companies f
A. Yes.
·
Mr. Martin: I think it ought to be with reference to this
particular insurance company and not some other insurance
company, the Seaboard Fire & Marine Insurance Company,
the defendant in this case.
By Mr. Ashburn:
Q. Does he select the company in which the coverage is
written or do you?
A. No, he never ~elects it.
Q. You do thaU
A. Yes.
· Q. Have you written otber policies for him in the Seaboard
Fire & Marine Insurance Company?
page 61 ~ A. Yes.
Q. Has he had any losses under those policies
that made it necessary to adjustT
·
A. Not since this occurred, as I recall.
Q. Had he had any prior to this?
A. We had some prior to that, but I don't think the Seaboard has written any insurance for Mr. Hurst since this
thing happened.
Q. But prior to that they had written some?
A. Yes.
Q. Did they have some losses under those policies which
were adjusted?
A. Yes.
Q. Were the adjustments made by some agency here, Fire
Companies Adjustment Bureau?
A. As far as I know, yes.
Q. What was the method of adjusting those losses on prior
occasions?
A. What was our procedure Y
Q. The mechanics of it, yes.
.
A. When we have a notice of loss, as I said before, we try
to find out as much as we can about it and immediately turn
it over to the adjuster who handles these things., with such
information as we have. After we do that that ends our part
of the obligation.
'
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Q. Are you familiar with the mechanics of the
adjustment .after they are turned over to the Fire
Adjustment Bureau Y ,vhat is done then Y
A. I don't know that I catch that exactly.
Q. What steps are gone through looking towards payment
or disclaimer of liability Y
A. As far as I know, when we turn a claim over to the Fire
Adjusters, that ends our responsibility. They check it up
with the insured and work out some adjustment. and, as far
as we know, they get a check or draft for payment of the loss.
Q. Who prepares the proofs of loss when- they are used Y
page 62

Mr. Martin: If he knows.
A. How was that?
By Mr. Ashburn:
Q. Who prepares the proof of loss?
A. We prepare the them and send them to the company.
Q. The agent prepares them Y
A. Yes.
Q. Why was there no proof of loss prepared in this instance?
·
A. The information, what we have, we send to the company and the company in turn makes up their proof of loss
and sends it back to us with check attached.
Q. Here, is what I am interested in: Here is a policy that
has a clause in it that the insurance company sets
page 63 ~ up as a defense, and they say that no proof of loss
was filed in this case. The policy says under Section C that when loss occurs, the insured shall: '' File proof
of loss with the company within sixty days after the occurrence of loss, unless such time is extended in writing by the
company in the form of a sworn statement of the insured setting forth the ir~terest of the insured and of all others in the
property affected, any encumbrances thereon, the actual cash
value thereof at time of loss, the amount, place.~ time and cause
of such loss, the amount of rentals or other expenses for
which reimbursement is provided under this policy, together
with original receipts therefor, and the description and
amount of all other insurance covering such property.'' What
kind of paper does that refer to, and what is the custom of
the insured 's dealings, if .there are any, with the Seaboard
Fire & Marine Insurance Company through you T
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A. It is our custom if any loss occurs, as I said, that we
notify the company of what has happened and we immediately
then get in touch. with the adjusters and give them such information as we have, and when we do that we are supposed
to be through with it. It is then bet.ween the two as to settlemep:t.
Q. Do you know what the practice is about settlement 1

A. Yes, I imagine so. The adju~c,ter immediately gets in
touch with the insured and they thresh it out
page 64 } among themselves.
Q. Suppose they don't agree on a settlement,
does the insurance company take tbe position that they can't
recover anything because they didn't file any proof of loss Y
Mr. Martin: I object to that question.
· The Court: I sustain the obj~ction.
By Mr. Ashburn:
Q. Do you know what the custom is with respect to the
preparation of this document referred to in this case Y
A. The only custom I know of is when we get the information from the man we forward it to the company and the adjusters•
. Q. Did you people have sufficient information in this instance so that the company could b~ed?
A. Yes., I thought that we had..
Q. Was it full, complete and accurate information f
A. As far as I know.
Q .. Do youknew-why they disclaimed the liability!
A. Do I know what Y
Q. Do you know why they disclaimed liabilityY

A. ~ Y ·
Q. Was any information. given yon by any representative
of the company?
A. The company, I understand, took the stand that they
didn't believe th_e trnak:: was siaJen and for that
page 65 ~ re.ason +bef wauJd deJJy 'liaeiliey.
Mr. Ashburn: That is all.
Mr. Martin: Stand aside.

V
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M. A. STEIJ\TBAUGH,
called as _a witness on behalf of the plaintiff, having been first
duly sworn, testified as follows :

Examined by Mr. Ashburn:
Q. Mr. Steinbaugh, state your name and occupation, please,
sir.
A. M. A. Steinbaugh,. Service Manager for the Luhring
Motor Company.
·
Q. Mr. Steinbaugh, do you recall the time when this 1935
Dodge truck belonging to the Hurst Oil Company was brought
to the Luhring Motor Company in a damaged condition in
March, 1943 Y
A. I don't remember exactly the date. I remember the
truck being in there.
Q. What pre.sentatfoe of the Seaboard Fire & Marine Insurance Company conferred "'\Vlth you about the condition of
the truck!
A. Who was it 7
page 66 } Q. What was the man's· name!
A. If I remember correctly, it was Walter
Blick 's son.
Q. State what you know about the condition of the truck
when it was brought into your establishment., and what conversation took place between Mr. Blick and yourself and Mr.
Hurst, and yourself and Mr. Hurst in Mr. Blick's presence!
A. That has been over two years and it would be mighty
hard for me to remember the conversation that long, but I
can say I do know about the condition of the truck. The truck
had been damaged, wrecked, but as far as the actual words
that took ·place between the adjuster, Mr. Hurst and myself,
I can't remember that.
Q. Did you make any inspeetion or investigation to try
to ascertain how it had been driven?
A. Yes, I tried to make an invPstigation and estimate, but
I want to bring out that I can't remember the exact words .of
what transpired at the time.
.
Q. What investigation did you make and what did you find f
A. I found that the radiator had. been damaged caused by
coming in contact with some object and the fan was bent back
into the engine and apparently the motor had been driven back
causing the pistons to be stuck in the engine; which necessitated the reconditioning of the entire engine assemblv and
reboring the block.
.,
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Q. Was there any indication· that any person
page 67 } had been injured in collision with this vehicle Y
·
.A. I can't answer that question.
Q. Do you recall whether or not there was any blood on
any part of the vehicle 7
.A. Blood on the vehicle T
Q. Yes.
A. I don't remember.
Q. You don't remember 7
A. There may have been, but I don't remember.
Q. Mr. Steinbaugh, the policy coverag·e is $650. State
whether or not the truck was damaged in excess of that
amount?

Mr. Martin: I think the repair bills speak for themselves
and are the best evidence, your Honor. I have two repair
bills apparently for this particular truck, and I think they are
the best evidence of what the damage to the truck was. If
Mr. Steinbaugh is speaking from memory,, I think he ought
to confine himself to the damage as shown by those two statements there, which are the only ones which have been identified with this particular truck showing the serial number.
There is another truck there, Mr. .A.shburn.
By Mr. Ashburn:
Q. Look this over and se~ if that refreshes your memory on
what -was done to the truck and what it would cost to do it.
. page SB }

Mr. Martin: If Mr. Steinbaugh doesn't have
the serial number as shown on the policy of this
particular truck, 8617932 on this repair order No. 2298, I ob- ·
ject to it.
·
A. It does not have the serial number of the truck on it.

By Mr. Martin:
Q. Will you let me see that, please, Mr. Steinbaugh!
A. This one here doesn't have it. It has the license number, but not the serial number.
Q. The license is different on that?
A. Yes.
Q. It could not have been the same truck then T
A. According to the serial number covered by your policy,
it would be covered by our order number E-2010, and E-1463,
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and that is listed as K47V, which is a two-ton truck which
was in our premises.
By Mr. Ashburn:
Q. Can you refresh your memory with these statements
and state what was done to repair the truck and how much .it
cost!
·
Mr. Martin: I object to any statements other than those
that are identified by proper serial number because the testimony is to the effect by Mr. Hurst himself that more than
one truck was repaired during the same period, so
page 69 ~ I think that he can only testify from the repair
sheets which are properly identified with this case.
Mr. A.shburn: Are you now questioning that it cost as
much as $650 to fix it¥
Mr. Martin: I am asking that the witness be confined to
the statements he has here. I don't know what it cost to
repair it.
Mr. Ashburn: Your Mr. Blick knew and so testified that it
cost more than the coverage.
Mr. Martin: You would not stipulate with me when I
agreed to stipulate with you but said you wanted to bring
Mr. Steinbaugh here, and I think his testimony ought to be
confined to the documentary evidence you have here.
The Court: Does any one of those statements contain the
serial number of the car involved in this accident? If they
don't., would that preclude the plaintiff from recovering if
this man is in position to say that more than $650 was spent
to repair it t
Mr. Martin: I think it could be shown by Mr. Steinbaugh
if they identify the repairs on the particular truck by either
the license number or serial number, or both.
page 70} The Court: Who were those :figures made by?
Mr.· Ashburn: They are apparently made by
the Luhring Motor Company.
By the Court:
Q. Did you make out the bill Y
A. The yellow, yes, sir.
Q. You made out the slips¥
A. The yellow one, yes, sir.
Q. It is in your handwriting Y
A. Yes, sir.
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The Court: All right. You can refresh your recollection
with them.
By Mr.. Ashburn:
Q. Tell us what was done with the truck and then how much
it cost to repair it7
A. Rebore motor block, furnish piston rings and pins, one
reground crankshaft and hearings, replace timing gears, machine cylinder head, replace ammeter and wiring, recondition
clutch, replace carburetor assembly:, replace oil filter, twelve
valves, twelve valves spring·s replace radiator core, repair
both head lamps, straighten 1~adiator shell, replace all hose
connections, and two gallons of gasoline. That is all on that
one car, bearing serial number 8617932.
Q. Do yon have any independent recollection or
page 71} do you know how much are the amounts of bills
the Hurst Oil Company paid the Luhring Motor
Company for putting the truck back in the condition it wasf·
Mr. Martin: I object to that. I don't see how he could
possibly remember that .after two years.
The Court: Some people have better recollections than
others. If he can answer you can cross examine him.
Mr. Martin: Exception. What was the question 7
(The question was read.)
A. I can only state the amount of money the Hurst Oil
· Company paid us, but I want to.state this, that there was some
additional work to be done that was never done. I can only
testify as to the amount Mr. Hurst paid us. There was some
additional work that should be done, and we temporarily repaired it so he could use it.
Q. So it was not permanently repaired by you 7
A. That does not show here. Whenever we issue a bill it
is the actual amount of work put on it.
Q. What did your company put on iU
A. Just as I explained to you from these invoices. One
was $284.54 and the other $68.61 .
.Q. What a1·e those other invoices, Mr. Steinbaugh Y
A. Our yellow ones .. That is for L. H. 47. I
page 72 ~ identify this other by the serial, and that was
K47V.
Q. You think that was the same vehicle!
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A. That is. right..
.
Q. Do I understand that on this vehicle you replaced the
meter and wiring T
·
A. That is right.
Q. That indicates something was wrong with the wiringT
A. Evtdently so. It would not have been replaced if there
was nothing wrong with it.
Q. The insurance company has raised some question here
whether or not the wires had been crossed in order to start
this truck by the person ·using it. Do you have any knowledge
about thatY
A. I remember some conversati.on between the adjuster,
Mr. Hurst and myself, but I can't remember the exact conversation right now. I never gave it a thought.
Q. Do you know anything about whether the wires had been
crosse.d f
A. My memory is it come up at the time but I can't tell
,you whether they were or were not now.
CROSS EXAMINATION ..

Examined by Mr. Martin:
Q. Mr. Hurst testified, Mr. Steinbaugh, that
when he and the insurance adjuster were up there
you were asked to examine the automobile to ascertain
whether the wiring had been tampered with to start the car,.
and you raised the hood and looked under the hood and stated
there had been no tampering with the wires.
A. It is possible, Mr. Martin, but I don't remember whether
I did,, or not.
Q. If Mr. Hurst says that is what was done, you have no
better recollection than that.
page 73

~

Mr. Ashburn: Mr. Hurst said, according to his recollection,
that Mr. Steinbaugh said the coil had not been tampered
with.
By Mr. Martin:
Q. Whereabouts would the wires be tampered with if the
automobile was started without the use of the -ignition key?
.A. It would have to be oµ that particular unit on the back
end of the coil
Q. So if the coil had not been tampered with the car had
not been started except by use of the key t
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A. Unless another coil had been put on the unit itself, and
it is possible. ·
·
Q. There was no other coil on it when it was brought into
your place, was it Y
A. I was trying to answer your question, sir.
page 74 ~ Q. I understood what you said.
A. I was just trying to answer it. It could hav~
been started.
Q. There was no other coil on it when it was brought into
your place?
A. No.
Q. So apparently it was not started that wayY
A. The coil wiring would have to be taken from the back of
the coil. There is a bracket on that and the wiring leading
up to the ignition switch, and any wiring going to the back
of the coil w·ould have to be removed, and you could bring
them around and start it immediately.
Q. The wires on that particular coil had not been tampered
with?
A. That is what I am trying to explain, but I don't remember.
Q. Mr. Hurst stated you said they had not been.
Mr. Ashburn: He said the coil had not been tampered with,
said that Mr. Steinbaugh said so.
Mr. Martin: We are drawing a very fine distinction, I
think.
By Mr. Martin :
Q. You have no independent recollection of it at- alU
A. No. I see you are trying to get at if I repage 75 ~ membered whether the wires were crossed. I can't
say one way or the other. I don't know whether
they were, or not. Our invoice .itself shows that a new ammeter was put in and new wiring.
Q. New wiring Y
A. New ammeter and wires.
Q. You installed two headlights, too Y
A. Yes.
·
Q. And the wires may have been removed as a result of
the damage to the headlights¥
A. There is a lot of ways it could have been removed. The
ammeter could have been removed, and there are a lot of
ways.
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Q. You have no recqllection of that independently!
A. No.
Q. I understand you replaced the ammeter and wiring, and
that indicates you replaced the entire wiring system in there?
A. It does not.
Q. It does not?
A. No.
Mr. Martin: If your Honor please, we ask that these two
statements be identified for the record and introduced in evidence.
(The papers were marked "Exhibit B", and "Exhibit C".)
page 76} By Mr. Martin:
Q. It is customary for you to make out one of
these yellow sheets there for every vehicle repaired in your
place of business?
A.. Oh, yes, sir. That is the second copy. The first copy
stays in the main office and the customer gets the second
copy, and the third copy stays in my office for reference.
Q. You had worked for the Hurst Oil Company right along
on their equipment 1
A. Yes.
Q. You are identifying the automobile that you worked on
by the serial number and the license number, or both T
A.. That is right, and the model, and mileage.
Q. The mileage T
A.. Yes.
Q. The mileage on the speedometer here on both Y
A. Yes.
Q. That is 73,737; is that a factY
A.. Yes. ·
Q. And the license number is T41-763T
A. Yes.
1

page 77 }

Mr. Ashburn: I want to call Mr. Frazier as an
adverse witness.
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Qalled as an adverse witn~ss, having been first duly sworn,
testified as follows :
_

Examined by Mr. Ashburn:
Q. Mr. Frazier, state your name, please, sir.
A. H. B. Frazier, Jr.
Q. Mr. Frazier, in March, 1943, what was your occupation 7
A. I was Manager, Branch Manager, for the Fire Com,.
panies Adjustment Bureau in Norfolk.
.
Q. What is the business of the Fire Companie's Adjustment
Bureau¥
A. The business Y
Q. Yes.
A. Adjusting insurance losses.
Q. As representative of whomY
A. Representing the insurance companies who refer losses
to them.
Q. Did the Fire Companies Adjustment Bureau at that time
represent the Seaboard Fire & Marine Insurance Company
in adjustments of losses f
·
A. Of course, they adjust only from companies who give.
them losses, Mr. Ashburn.
page 78 ~ Q. What we are concerned with is this policy
number A-694035 of the Seaboard Fire & Marine
Insurance Company. Was the Fire Adjustment Bureau au. thorized to deal with matters pertaining to losses under that
policy?
A. To the given loss under this policy, yes.
Q. You have your file in reference to the theft of the Hurst
Oil Company truck, do you not t
A. Yes.
Q. Why did the company discJaim liability fer tbat JossJ
A. Because, in other words, under the policy conditions it
was a collision and not a theft from the investigation conducted.
Q. That is· to say, the company took the position that the
truck had not been stolen 7
.A.. That is correct.
Q.. And it dis~aimed liability and refused to pay for that
reason?
.A.. Tlult is eorrect
~
·
Q. Was that the only reason for which t4ey disclaimed
liability and refused to pay the loss!

V
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A. That is the reason they gave me, tbe instructions, to
disclaim it, and for that reason only.
Q. And they disclaimed it for that reason only!
A. Yes.
page 79} Q. And so notified Mr. Hurst?
A. Yes.
·
Q. There was no question between the company and Mr.
Hurst as to the execution· of any formal written proof of
loss?
A. What?
Q. There was no question between the company and Mr.
Hurst as to the execution of any formal written proof of
loss?
A. Frankly, the only way I can answer that is this, that I
don't recall any discussion on that point with Mr. Hurst and
myself.
Q. But you have already stated the company would not
pay because, in your opinion, the truck had not been stolen °l
A. That is correct.
Q. As a matter of practice, is it not true that when formal
proof of loss was required by the company, that proof of
loss was filled in by the Fire Companies Adjustment Bureau
and tender.ed to the assured for ·signature!
Mr. Martin: I object to that, if your Honor please. He
is here to testify as to what was done on this particular oc- .
casion as far as he knows, and I think the testimony ought
to be confined to what was done in this particular case with
this particular company and with this particular insured.
.
The Court: Do you wish to argue itY
Mr. Ashburn : I can change the question, I
page 80 ~ think, to come within the objection.
By Mr. Ashburn:
.
Q. You have adjusted other losses with Mr. liurst, or the
Fire Companies Adjustment Bureau has, I believe?
A. I don't recall having adjusted one myself, but I may
have.
Q. You were in charge of the Bureau and what was done
by the· Bureau was done under your supervision Y
A. That is correct.
Q. Is it not true that on all previous occasions where a
formal proof of loss was required or deemed necessary, that
such document was prepared by the Fire Company's Adjust-
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ment Bureau and submitted to Mr. Hurst for his signature 7
Mr. Martin: I object to that on the ground that the foundation has not been properly laid, and it has not been shown
by this witness whether there has ever been. any adjustment
of a loss with the Seaboard Fire & Marine Insurance Company, between the Fire & Marine Insurance Company and
Mr. Hurst prior to this one.
The Court: I think unless he is in a position to testify
that there have been other adjustments made between the
Fire Companies Adjustment Bureau and Mr. Hurst prior to
this that he would be unable to say what the mepage 81 r chanics of those adjustments were.
By Mr. Ashburn:
Q. Is it not within your knowledge that the· Fire Com.
panies Adjustment Bureau through some of its employees,
who were under your supervision, had adjusted prior losses
with Mr. Hurst? I call your attention to a specific fire damage loss to one of its oil truck~. Do you recall that7
Mr. Martin: I object to it unless it is identified as a loss
of the Seaboard Fire & Marine Insurance Company, your
Honor.
The Court: That is correct. I sustain your objection.

By Mr. Ashburn:
.
Q. What company was that adjustment made by?
A. Which adjustment, Mr. AshburnY
Q. On the fire damaged truck.
A. I have no idea, sir.
Mr. Ashburn: Then, your Honor, I would like to, and I
think I can, show by this witness, if it is permissible, that it
is not only the practice with the Seaboard Fire & Marine Insurance Company but every other companyThe Court : It would not make any difference, it seems
to me. The Seaboard Fire & Marine Insurance
page 82 ~ Company could not be prevented from claiming
.
that no proof of loss was filed merely because some
other company did some.thing else.
Mr. Ashburn: Am I permitted to show by this witness
that the Seaboard Fire & Marine Insurance Company never
required it, not only as to Mr. Hurst but anybody else?
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The Court: As to Mr. Hurst only.
Mr. Ashburn: Your Honor rules that I cannot show that?
The Court: Unless Mr. Hurst has been lulled into a sense
of security by it.
Mr. Ashburn: We save an exception.
By Mr. Ashburn:
Q. Mr. Frazier, the Fire Companies Adjustment Bureau
as representative of the Seaboard Fire & Marine Insurance
Company in this instance was fully infarmed as to the loss
and as to all the information of which Mr. Hurst had knowledg·e respecting this loss, was it not 1
A. I could not answer that it was all the information he
had. We were furnished with certain information in connection with the loss.
Q. And investigated the loss Y
A. We investigated the loss.
Q. And investigated the amount of damage Mr.
page 83 r Hurst had sustained by reason of the loss T
A. I personally didn't see the truck, nor did I
have any figures myself. The loss was handled by another
adjuster, and during the time the company's special agent
came to Norfolk and inquired about the status of the claim of
me and asked me if I would personally check the matter. I
had no figures myself prepared, nor did I ever examine the
truck myself. I would state ·we were requested by the special agent to check with Mr. Hurst as to the question of
whether or not there was an actual claim within the meaning
of this particular policy contract as to its coverage.
Q. That is to say, whether there had actually been a thefU
A. Yes.
Q. And you did talk to him on that subject?
A. I did.
·
Q. And that is the only subject on which you talked to
himY
A. That is correct.
Q. Did you at that time say to Mr. Hurst there was one of
two. things for him to do, either take $100.00 which the company was willing to pay or to bring suit on his policy?
A. I hardly believe I would have said that, but I know that
the company authorized us to make him an offer, and when I
made that offer to him he refused it, and be said,
page 84 r '' I think this policy covers such a loss, and if it
doesn't, then the only thing I know to do is to enter suit because I have no collision insurance''.
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Q. Now, Mr. Frazier, had Mr. Hurst accepted the offer of
$100.00, what would have been· done with respect to the
preparation of an instrument called proof of loss 7
A. One would have been prepared.

Q. What· would that document as prepared have shown
the amount of loss to be?
A. Any compromise settlement.
Q. How much?
A. $100.00.
Q. That is what would have been on that document 7

A. Yes.
Q. And that is what the company calls proof of loss Y
A. That is an instrument they use where there is any disagreement, when there is not an actual fixed meeting of minds
between the assured and the adjuster representing the company.
Q. Is that the purpose of proof of loss 1
· A. We use it in all cases where there is an agreement between the assured and the adjuster. Otherwise, if there is a
disagrement as to the policy conditions; we tell the assured
to go ahead and proceed in accordance with the policy conditions. Where there is a disagreement as to the
page 85 r conditions of the policy it is better to file a formal
proof of loss and send it to the insurance company within the given period of time.
Q. Did you so advise Mr. Hurst in this instance when you
knew there was a disagreement!
A. I told him to go ahead and proceed as he desired in accordance with the policy conditions.
Q. Yon had no discussion with him regarding the submis.
sion of proof of loss?
A. We have never done that, Mr. Ashburn. The oi;tly time
they furnish the assured proof of los sis when they write us
and ask us to furnish them with a blank in accordance with
.
the provided policy condition.
· Q. If Mr. Hurst, of his own initiative had prepared and
submitted proof of loss, in this instance the company would
not have paid in any event 7
A. That is correct.
Q. If he had submitted proof of loss it would not have
given the insurance company any information it did not already have and would have served no useful purpose at all?
A. What information he would put in there, of course, I
cannot answer, but he is supposed to put in such facts as he
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has as to the actual case. Whether he would have done it as
he should have, or not, I cannot say.
Q. He had already awdvised you it was a theft!
page 86 } A. He had reported it at first as a theft because
.
his employee reported it to him, he told me.
Q. He never reported it in any other way.
A. He did to me, yes.
Q. How 'did he report it to you?
A. When I ·want to see him I told him the insurance company had asked me to confer with Mr. Hurst in order to explain to him that this was not covered by the policy conditions, that I found it to be a case apparently thatQ. Stop right at that point for a moment. Why is it not
covered under the policy conditions T
A. Under the policy conditions on an automobile contract,
where you have fire or theft coverage only it states that when
an employee has access to the truck, automobile, or vehicle
insured, it is not theft when the employee takes the truck or
car out, and in no vent is it a theft unless it can be proved
that the person who stole the car intended to permanently
deprive the insured of the vehicle.
Q. Let's see that clause and see what facts the company
had for taking that position here.
A. All right. Is this a copy of the contract 7
Q. It is the orig·inal contract.
A. I don't find it in this particu~ar one. It may be the truck
policy, the other type, Mr. Ashburn, but it does not make
any difference about that as far as this particular
page 87 r loss is concerned for this reason,. that when I went
to see him and discussed the loss with him and
asked him tQ give me the facts in connection with it, I told
him what we had learned which made us think that there was
actually no theft and he said, ''Well, franklyQ. What had you learned which made you think there was
no theft?
· A. The driver of the truck in whose possession it was at
that time, in his statement to us he said that he had put the
truck in the garage at his home, had locked the doors, taken
the key and he and his wife had gone to a moving picture
show that night and they returned home and the doors of
the garage were open and the truck was gone. He made no
report to the police but reported it to Mr. Hurst the following morning. Then Mr. Trolan-he made that statement to
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him and to the adjuster, I believe, at first. I am not sure
about wheiber the other boy was present at the time.
Q. Who is Trolan?
.
A. He was adjuster in charge of automobile losses in out
office.
Q. The evidence here is that Mr. Blick was the adjuster
who made the report.
A. That' is correct originally. Mr. Blick left and Mr.
Trolan had it on his desk at the time it was turned over to
me. In Mr. Blick's original statement to the inpage 87% ~ surance company he said from the facts submitted
that he was going to conduct a further investigation and would report to them in connection with it. Of
course, he didn't know whether it was an actual theft, or not.
Mr. Hurst then told me that he had Mr. Steinbaugh-the
Hudgins-Luhring Company to examine the truck because
when the boy told him and came to him the next day and
reported the loss he had with him the keys, and he immediately had the truck inspected and doubted whether there had
been any actual theft because the boy had the keys. · Th truck
was found by another employee that morning down on the
Virginia Beach Boulevard and he called Mr. Hurst and told
him he had located the truck and it was in a ditch. He had
Mr. Steinbaugh examined the truck and found the wires. had
not been tampered with and he realized no one could have
stolen it unless they had a key to it or had tampered with the
wires, and they had not been touched when they brought it
in.
Q. Do you not have hundreds of automobile thefts reported
by the owner when the keys are in the owner's pocket! ·
A. Yes, but we always find that the wires and switch have
been tampered with.
- Q. Do you remember when mine was stolen from behind
the Citizens Bank Building near your office and it was found
down at Deep Creek without the wires being tampered .with
or pulled out?
A. No.
page 88 ~ Q. You say the driver, in whose custody this
truck was at the time that it was allegedly stolen,
reported to·the company that he put it in the garage in back
of his home, locked the garage and went to the movies and
returned home anc! the truck was gone?
A. That is correct.
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Q~ And went to the movies with his wife, I believe you
said?
A. Yes.
.
Q. ls this the statement he gave to the Fire Companies
Adjustment Bureau (handing paper to witness)?
A.. I don·'t know. I have never seen this, I don't ·believe,
Mr. Ashburn.
Q. Yr,. Martin read it here :as his statement.
A. He may .have given this one~ I could not .answer that.
Q. That statem·ent tloe·s not recite the state of facts such
as you have testined to as the basis .for refusing to pay this
claim, doe·s it 1
A. I haven't re-ad it •over. .In fact, I don't krrow whether
I can, or not. He don't say auything about it .being put in
the garage but put up beside his house.
·Q.. It was ·:not stolen ·when he went to bed that night :according to that ·statement.
·
A..He .f0nnd it ;g·one the following morning, illl.e says ilil this
:statement.
page 89 } Q. Do you 11ave :any other statement from him Y
A. I don't }!l;ave. ·.IDhe only .information I have
is that as I told ytm, that tb:at ·was the statement made to me
by the adilltster in the -0£fice wb.o '.had talked with him.
Q. The adjuster wasn·'t doililg .a very capable 30b if he to1d
you something different .from Ithis ·statement ·here, was he·y
A. If the man told him that, made rthat state:µrent in his
presence, .naturally :he .asS'llmed .be was tallring the tr.nth. In
any event, if he had locked the truck there the wiring wou[d
tb:a:ye to be tamper.ed ·wtth o-:r 'the Jocks ,or something, to get
it started. .He says the1·e was only one set ·of keys and he
had them ·himself. Mr.. 1[urs't tald me he was :convinced beyond any shadow of doubt that the boy had·wrecked ·the truck
and was afraid to tell him :so, ·and I ·accepted his word.
Q. Mr. Hurst told ·you that?
A. Yes.
Q. When did he tell you that?
A. One time during a conversation I had with him.
·Q. When?
A. In July, 1943, I think, several :months after this loss
·occurred. I went out :to .see .him and discussea it with him
,and :he told me .he had Mr. Steinbaugh examine the wiring
because he didn't think there was :an :actual theft, and ·when
the boy told him he had the keys and when :he 1found :out there
1
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was nothing wr0]1g with the locks or wiring. he
page 90 r was then convinced there had not been any theft
.
but that this boy had used it for his .own pleasure
that night .and he thomght he had wr.ecked it. I tohl :him ihen
and ithere, from ·.the .m.fo.nnatj.on, ·" ff that is -true it doesn't
look like there is an ac.tual theft but there is :a collision''. [
said, "' If yo:u lhave collision insurance, .of eou.rse, you ,can -re~
eow:er that .less whatever deductible you hawe, or y.ou may
have full ~cove1~age,. :but in Jilri:s policy iher.e is no cCi>verage foa.collision as you -:pay no -premium ·for .it''. He !s;a..idl, "' I thoug;ht
this policy covered that -type (of loss·'''.
·
Q. Do I understand you .didn't .discuss this Wllifiil .July .y
A. No, I didn't discuss it with him. I wasn't hautlling-the

~~

.

Q. Who did .ha:nille .iU
.
A. Mr. Blick at :first, and then turned it over to Mr. Trolan.
Q. Where is Mr. Trolan now?
A. In Florid~ :I ib.elieve.. I .think Jae .!lives in .Jacksonville.
Q. There -is no difference between us .as to dilie ,co-nstruction of that policy. If Bateman was not driving .the trnck
at the :time lit was ·damllged then the loss is .covered, and if
he was driving it then it is not covered?
A. If it was actually :Stol~ Mr. .A:shhmrn.
·Q.. 1f .he was no.t ,dri-:ving it it is ·bound ·to have
page 1Jil. ,~ ·heen ·stolen:i?
A. Unless he let some0:ne else use it.
Q. How could he let someone use it?
'
A. I don't know. I would not think so if he still had the
~eys, rof course.
CROSS EXAMINATION.

Examined by Mr. Martin:
,Q. :Mr. :Fvazier, :Mr. Txolan was the ,one ·you said ·made -the
statement to you about what Mr. Bateman told himT
A. Yes.
Q. And Mr. Blick is the man who took that statement the.re
·(indicating;) .Y
A. Yes.

Q. And he made two conflict~g statements 7
.A. ~es.
,Q. ·Did MT. Rurst :-at any time ask ·you for ·proof of loss
forms, :ask y.un ±o ~mail ·them ito him 7
.A. No.
By the ·Court:
Q. Can you tell us when it was that the insurance com-
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pany, your principal, reached the decision not to pay the
claim7
_ A. The special ageJ:1.t came down here, I think,
page 92 ~ Judge,. and it was two days, I believe, when I went
to see Mr. Hurst. it was in July he told me or
. asked that I go out and discuss it with Mr. Hurst, talk it
over with him, since Mr. Blick was no longer there, which I
did, and he told me if those were the facts l1e thought that
we should tell Mr. Hurst that there was no theft, but it was
an actual collision loss. I contacted him after that when he
told me he didn't consider it had been stolen.
Q. .And that was sometime in ·July, 19431
A.. Yes.
RE-DIRECT EXAMINATION.
Examined by Mr. Ashburn:
Q. Mr. Frazier, who is Mr. H. E. Howard °l
A. H. E. Howard Y
Q. Yes.
A. He is an adjuster employed by the Fire Companies Adjustment Bureau.
Q. He also was in ·this picture, was he Y
A. I don't recall that .he was in it, Mr. Ashburn.
Q. He was in it prior to that timeY Didn't he come b~
tween Mr. Blick and you Y
A. No.
Q. He did not t
page 93 ~ A. I would have to look at the file. I don't recall that. .
Q. Let me look through your file, a minute, please.
·Mr. Martin: I object to that. I don't think counsel has a
right to look at our file.
J3y Mr. Ashburn:
.
Q. Will you produce any letter you wrote with respect to
this loss which is in your file Y
.
Mr. Martin: I object to that. I think it is confidential information between him and the company. I don't think Mr.
Ashburn has a right to ask for any confidential communications between the Fire Companies Adjustment Bureau
and the company.
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Mr. Ashburn: I don't see why not, if they are relevant to
the position taken by the company with reference to this Joss.
The Court: There is no relationship here of attorney and
client, but principal and agent. I see no objection to it.
Mr. Martin: I note an exception. Mr. Howard made thP.
statement that he knew nothing about the loss and I told him
it would not be necessary for him to come to Court.
The Witness: I am sure he didn't have anypage 94 ~ thing to do with it up to that time.
By Mr. Martin:
Q. Is he with the company any longer l
A. No, sir, he is not with the company.
By Mr. Ashburn:
Q. Here is a carbon copy of a letter dated July 2, 1943,
from yourself to the Seaboard Fire & Marine Insurance Company. Look .at the copy and see if you wrote that letter!
A~ Yes, that is correct.
Q. The letter reads :
"We acknowledge receipt of your letter of June 30th,
which was received by us today, and in discussing this matter with your Special Agent, Mr. George G. Jefferson, in accordance with your instructions, he suggested that we offer
Mr. Hurst $100.00 in compromise settlement without prejudice.
We communicated with Mr. Hurst and explained to him
that in your opinion the claim in question is one that should
be placed in the collision category, and then offered to accept
Proof of Loss in amount of $100.00.
Mr. Hurst informed us that he would not accept the compromise offer anq planned to refer the matter to his Attorney
in order that suit might be broug·ht. We then compage 95 ~ municated with your Agent who said that since
Mr. Hurst was not agreeable to accept the compromise offer, he thought it entirely proper to defend the
case should suit be instituted.''
That is your letter, is it nott
A. Yes. I think that is what I testified to, Mr. Ashburn.
Q. You have testified as to what was reported to you by
the adjuster who was in charge of the investigation. See if
this is not his signed report which is in your file Y
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A. That is correct.
Q. Read and see if it agrees with your statement to the

jury.
A. Which statement?
Q. You can read it.
A. Mr. Trolan furnished me with information that this
boy told him he had locked the truck and put it in the garage.
Mr. Blick was the first adjuster who went on the case and
had him sign this statement. I am sure this statement he
showed me must have been the one 1\1:r. Blick had him sign.
Mr. Blick wrote this letter to the company after he had left
and it was turned over to Mr. Trolan who investigated it
further and furnished me with the information which I stated.
Q. There is Blick's sig~ed report on file?
A. Yes.
page 96 ~ Q. There is no report in the file from Trolan?
A. No. The report from Trolan was given to
me and I passed it on to the company or. Mr. Hurst.
Q. Read that.
Note: The letter was marked '' Exhibit 2'' and read as
follows:
"We have secured statement' from Raymond Bateman, in
·whose charge the insured risk was at the time of the loss. We
are not completely satisfied with the facts as related by Raymond Bateman, and therefore are furthering our investigation. We do .not think there is any attempt on the part of
your assured to misrepresent the facts, but rather we believe
that his employee was using the truck and was in collisicrrr
with same and advised his employer that the truck had been
stolen while in his possession in order to cover up for his
negligent operation of the unit. This is merely our own personal observation, as we have no definite evidence that this
'is the case, however, it appears logical to us that had the
truck been stolen it would have been the natural reaction of
··Raymond Bateman to immediately report the theft to the
Police. This was not done and in addition the unit was discovered wrecked on the highway by another of your assured 's
employees operating one of assured 's trucks.
We will continue our investigation and advise you of further developments.
Very truly yours, .
(Signed) - ROY A. BLICK.''
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recalled on behalf of the plaintiff, testified as follows:
page 97 } Examined by Mr. Ashburn:
Q. Mr. Hurst, what expenses did you have in
connection with this truck other than tho amount paid Hudgins-Luhring Company?
A. Well, 1\fr. Ashburn, at that time parts were hard to get,
and I think that truck was tied up .for about four or :five
months getting parts for it and I had to hire a truck to take
care of my work.
Mr. Martin: I object to any. item of hire. r don't think
that is covered in the policy after the truck is recovered. The
truck was recovered the same day or the morning after it was
claimed to have been stolen.
The Court: Is there any provisio~ in the policy about
that?
Mr. Ashburn : It does not cover hire. I think. There were
other items of actual expenses than hire.
By Mr. Ashburn:
Q. Is this a copy of the memorandum which was :finally submitted to the insurance company. (handing paper to witness) 7
A. Yes, sir.
Mr. Martin: I object to that unless it is identified with
the motor number and serial number of this partic.ular automobile. The other items brought here and shown
page 98 ~ to the jury were on three automobiles.
Mr. Ashburn: It is not necessary to introduce
the memorandum, but I want to use it to refresh his memory.
Mr. Martin: I don't think be can testify from that unless
it is made in his own handwriting. It is apparently made in
typewritten form, and I don't think he made it.
Mr. Ashburn: He can certainly testify as to what he paid.
The Witness: I made it.
·
:M:r. Martin: I don't think he can say he paid this on the
particular truck because it is not identified by number.
The Court : Let ]Jim testify and you can examine him.
A. I can testify that there were expenses on this truck.
This is the real expenses on this truck. The first one is
$284.54. That is the bill you have there.
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By Mr. Ashburn:
Q. This invoice f
A. Of Hudgins-Luhring. There is another bill of $61, I believe. There was $100.00 here ·for labor. That was used in
repairing and putting the fenders back and
page 99 ~ straightening the axle, and re-piping the truck.
By Mr. Martin:
Q. Re-pipirigY
A. Yes, sir. All the pipe work was broke off.
By Mr. Ashburn:
Q. How about the.pump and meter?
A. The pump and tank.
Q. That pumps the fuel oil out Y
A. This truck was equipped with two pumps to pump the
oil out. Part of it was broke off. $15.00 was the cost of reP.airs to the pump. That was paid to Todd.
Q. Todd and Companyf the pump people down here on
Water Street!
A. Yes. $20.00 is for the discharge hose from the ·pump
which was gone. '
Q. What did it cost to replace thatf
.
A. About $35.00 to replace it. It cost $1.35 a foot, but I
taken into consideration the fact that the other hose was
worn and I put down $20.00 for that.
Q. What elseY
A. Repairs to the tires, $32.00, ~T oynes Tire Company.
Q. What was the matter with the tires1
A. They were cut.
Q. Cut?
A. Yes. They were damaged when they hit the tree.
·
Q. Did the tires burst!
page 100 ~ A. Didn't burst entirely but cut great big
pieces out of the side of it, and I had to buy a tire
and he gave me an allowance for that tire.
. ·
Q. Made you an allowance for the old one that you had to
replace7
A. Yes.
Q. What elsef
.
A. New bumper, $26.00, and repairs to fenders $32.00.
Q. Was all of that done at one time!
A. All at the same time.
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Q. Mr. Steinbaugh said that after they finished there were
some things that had not been done.
A. That is right.
Q. Explain about the other things, Mr. Hurst.
A. They didn't have parts for the truck.
When they
finished up I took it out and put them on when I could.
Q. Who performed the labor in putting those things on Y
A. The Hudgins-Luhring.
Q. At their place or your place Y
.A. At my place, or wherever they could find the truck.
Sometimes it was at their place and sometimes it was at my
place. ·
·
Q. What are these couplings beret
A. Hose couplings.
page, 101 ~ Q. For the discharge hose from the tank Y
A. Yes, brass couplings.
Q. All of those items belonged there in addition to those
identified by Mr. Steinbaugh Y
A. Yes, sir. There are two or three bills, Mr.. Ashburµ.
Q. I didn't mean those yellow ones.
A. Yes.
Q. But those items which you have just stated Y
A. Yes.
CROSS EXAMINATION.
Examined by Mr. Martin:
Q. How could you tell those items were for repair to this
truck, Mr. Hurst?
A. At the time., Mr. :Martin, it was made _out. and given to
.the underwriters it was fresh in my mind. That is how I
could tell about it. I know what I had to buy for the truck.
It was something I taken care of personally myself.
Q. It was given to the underwriters. when?
A. At the time I f onnd out the amount of the whole cost,
everything.
Q. This is dated November 27, 1943. You have never had
any conversation with any representative of the insurance
company after July 2nd, according to your testimony?
A. I gave them what Mr. Steinbaugh told me
page 102 ~ it would cost. When .I bought them, I imagine
that is what I paid for them. That is the list
price on it, is the set. price on it.
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Q. Why would you do that on November ·21, 1943! .
A. I imagine that is the time I gave it to Mr. Ashburn for
suit. I don't know about that.
Q. You mean you gave it to him for suit at that time an·d he
didn't bring suit until 1945Y
A. I. think that is correct.
Mr. Martin: I don't think that these items are sufficiently
identified, may it please the Court, on here to permit them to
be submitted to the jury as evidence as to damage do~e to
this particular truck. There is nothing on here at all to indicate· that they were for repairs on the truck that was involved in this so-called loss. It is a typewritten statement
made 011 Mr. Hurst's stationery, made in November, 1943,
accordhig to its date, seven or eight months after the accident
or theft, supposed the{t of the truck. This item here is identified by invoice number. He has brought two invoices here
and they have been properly identified with the serial number
of the truck. If he had other items he must have had other
·
invoices., so I think the invoices for the o·ther
pag·e 103 ~ items should be submitted to this jury.
·By the Court:
Q. When did you make out that statemenU
A. I think I made it, your Honor, about tl1e time I gave it
to Mr. Ashburn.
Q. When was that t
A. I think that is about t.be time.
Q. What is the date?
A. Yes, sir.
Mr. Martin: November 27, 1943. I will ask your Honor
to instruct. the jury to disregard any items testified to by Mr.
Hurst from that statement.
Mr. Ashburn: I didn't offer the statement. He has testified as to the damages to this truck.
Mr. Martin: He has testified from a memorandum that
your Honor ruled could not be used in evidence. If he can't
use a memorandum iu evidence, he can't use it to refresh his
memory.
Mr. Ashburn: That doe~n't follow.
The Court: All I can do is to exclude the- statement from
going in evidence. I don't intend to strike out any statement
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i:;nade by Mr. Hurst as a witness in regard to how
page 104} much he has spent in repairing.the damag·e to his
truck. .
By Mr. Martin:
Q. You have no independent recollection of anything you
spent for the truck?
_ .A. That is all the record I have, Mr. Martin.
Q. If you have got other records why didn't you bring them
with you?
A. I have just got a record, and that's .all I didn't lmow
you needed any more.
Q. Where are the other invoices j You say you paid something to Todd and Company. Where is thaU
A._ I imagine it is out. to _my place.
Q. Why didn't you bring it with you f
A. I didn't think it was necessarv.
Q. Why ~ot?
•
1\fr. Ashburn: Because he never was asked.
Mr. Martin: Let him answer the question.

A. I didn't think you would question it.
By Mr. Martin:
Q. You thought it was necessary to bring two HudginsLuhring statements!
A. Mr. Steinbaugh asked me to get that so it would show
what he did.
Q. Have yon got any re.cord at your office of the
page 105 ~ trips of the various drivers of the trucks 7
A. Yes .
. Q. You have a record of the trips this driver made to Virginia Beach, you say, when he went down there to deliver
oil?
A. I have gp a record of it, yes.
Q. Why didn't you bring that with you?
A. The only thing I can tell you is I didn't know you were
going to question it. I didn't know it amounted to that much,
but I have.a record of every trip.
Q. It would have been importantMr. Ashburn : It makes no difference.
Mr. Martin: It does make a lot_of difference.
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Mr. Ashburn: What difference does it makef
Mr. Martin: He didn't seem to know that this driver was
employed through Mr. Miller and also Mr. Mille:r is the man
who discovered the truck on the Virginia Beach Highway.
Mr. Hurst's first knowledge that the truck had been wrecked
came· :from Miller. This boy had already reported. the truck
stolen.
.
The Witnes~ ! I told you that a boy named Gribble reported to me it_ was found.
page 106

~

By Mr. Martin:
·Q. You don't lmow where he got his informa.tion t Miller may have told him.
A. I don't know. I don't know who sent the bov to me
for a job. I don't know whether Miller did, or not.· I don't
think he did.
By Mr. Ashburn:
Q. Was Mr. Gribble working for you at the time Mr-: Miller
was working for you out there?
A. Yes.
.
Q. And it was Mr. Gribble who telephoned you saying he
had found the truck 1
.
·
A. Yes·.
Q. On his way to the Beach Y
.A.. Yes.
By the Court:
.
Q. Aside from these bills and memorandums that have been
re!erred to, are you in position to testify under oath as to
whether you expended· more than $650 in repairs to the truck
caused by this damage on the Virginia Beach -Boulevard Y
· A. I am prepared to swear., your Honor, that what that
bill calls for I spent, and I can produce the bills and can. celled checks.
(The question was read.)

Ar Yes, sir.
page 107

~

By Mr. Martin:
Q. How can you say it f

A. SirY
Q. How can you say you can swear to tbatf
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A. Because I know that is right.
Q. What?
A. I know that is right.
Q. You have got some items that are not identified with
the serial number of the truck Y
A. I can identify them if you will give me time, and I will
bring them.
Mr. Ashburn: We rest.
Mr. Martin: I would like to make a motion, your Honor.
(The jury retired.)
Mr. Martin: If your Honor please, I move to strike the
plaintiff's evidence on the ground that he has not complied
with all the conditions of the policy. The defendant's Special Plea number one sets up the condition under
page 108 ~ the policy requiring the company to file a proof
of loss within sixty days after loss:
''When loss occurs, the insured shall:
(c) :file proof of loss with the company within sixty days
after the occurrence of loss, unless such time is extended in
writing by the company, in the form of a sworn statement of
the insured setting forth the interests of the insured and of
all others in the property affeetecl, any encumbrances thereon,
the actual cash value thereof at time of loss, the amount,
place, time and cause of such loss, the amount of rental or
other expense for which reimbursement is provided under
the policy., together with orjgfoal receipts therefor, and the
description and amounts of all other insurance covering such
property.''
The requirement there provides for the insured to follow
the conditions of the policy and file proof of loss, and if he
had done so we probably wou]dn 't 1Je here today. He would
have himself a record with an itemized statement of the
amount he claims as damage for the loss he had sustained.
The insured can't say he didn't file proof of loss because he
didn't know it was necessary. Mr. Frazier's testimony is to
the effect that proof of loss is only fil1ed out by the company
where an agreement is reached by the company and the in-
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sured as to the loss. They didn't fill out proof of
loss in these conditions. Mr. Frazier bas testified
that he offered on behalf of the company, without prejudice, a ·compromise of $100.00 and they would have
made out a proof of loss for that amount, but Mr. Hurst de:clined to accept it, and further testified that if Mr. Hurst
bad requested him he would have given him proof of loss,
but no request was ever made~ Mr. Hurst has never made
any request for proof of loss. So I say, under the evidence
in this case and from a reading of the policy, Mr. Hurst is
precluded from any recovery by reason of his failure ·to :file
proof of loss within sixty days. At any time during sixty
days Mr. Hurst could have furnished the company with proof
of loss, and it was his obligation under the policy conditions.
Having failed to do so, I don't think he is entitled to recover.
The company made it a condition precedent, as set forth in
Special Plea No. 2, that proof of loss be filed before suit is
brought, and if he failed to comply therewith suit cannot be
maintained.
·
page 109

~

The motion was argued at length by counsel for
the respective parties., and overruled, to which
page 110 ~ action of the Court the defendant, by counsel, then
and there duly excepted.
Note:

Mr. Martin: I would like to put Mr. Adams on before we
adjourn for lunch. His testimony will be exceedingly short.
( The jury returned to the courtroom.)
P. W.ADAMS,
called as a witness on behalf of the defendant, having been
first duly sworn, testified as follows:
Examined by Mr. Martin:
Q. You are Mr. P. W. Adams?
A. Yes, sir.
Q. You are connected with the Norfolk Police DepartmenU
A. Yes.
Q. As one of the detectives 7
A. Yes, sir.
page 111 ~ Q. Are you in charge of receiving reports concerning automobiles stolen, or otherwise?
A. I am in .the automobile squad.
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Q. In the automobile squad 7
A. Yes, sir.
Q. Have you records with you for Match, 1943!
A. Yes.
Q. In which reports are made to the Police Department
concerning stolen automobiles?
A. Yes.
Q. Please consult your record and see whether you find
any record on March 12th or March 13th, or any day subsequent to the 12th reporting the theft of an automobile or
truck, serial number 8617932, a Dodge truck, which is identified by State license number T-41,763?
A. No, I don't.
Q. Is that a record of every call that was received by the
Police Department during the month of March 7

Mr. Ashburn: How could he know that, Mr. Martin7
Mr. Martin: I'm asking him whether it is.
A. No, it is not every call.

By Mr. Martin:
Q. Is that a record of every car reported stolen t
A. It is a record of every car reported stolen
page 112 } to me.
Q. Are you the one who receives the calls f
A. No, sir. They are assigned to me the following morning.
Q. Can you get us the radio operator's log for the 12th or
13th, of both, of March, 1943f Is that available!
A. It could be available but it would not show this. The
complaint clerk receives the calls, and in turn makes out a
form. There is a record made and it is turned over to me
the foil owing morning and we keep two ledgers of cars reported.
Q. What becomes of the forms that are made by the clerk
who takes down the information 7
A. They are turned over to me.
Q. Was any such record turned over to you for the automobile truck mentioned Y
A. No, sir, no report made of it or 'it would be in this
ledger.
Q. Would there have been. a' report made out if such call
had come inY
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A.
Q.
. A.
Q.

I could not answer that.
Is a report made of all calls coming inf
There is supposed.to be.
What becomes of the original reports f
A. I have them in my folder.
page 113 r Q. Would you still have· them Y
A. Yes.
.
.Q. When we adjourn for lunch, will .You see whether you
can :fin dany such report!
A. It would be in this report,. this ledger, if there was
any s11ch report.
Q. YOU have looked for it f
A. I say if it was turned over to me it .would be in this
ledger. ·. · · ·
.
Q. Could any of them get anywhere else other than in your
hands7
A •. It could not ..
Q. It could noU'
A. Not for stolen automobiles.
CROSS EXAMINATION ..
Examined by Mr. Ashburn:
Q. Those reports are. turned over to you after they are
phoned inY
A.. Yes.
Q. If one was phoned in early in the morning and later~
within. a couple of hours, it was recovered, the stolen vehicle,
that report would not come to you 7
.
A. No. The complaint clerk, sometimes before
page 114 } he writes them up, learns that it has been found,
and it is destroyed.
Thereupon, at 1 :30 P. M., a recess was taken to 2 :30 P. M.
page 115 ~

AFTERNOON SESSION.

Met at close of recess.
Present : Same parties as heretofore noted.
Mr. Martin: That is all with the exception of the deposition of Mr. Blick, which I will read.
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Roy A. Blick. ·
Note: The deposition of Roy A. Blick, taken on July 19,
1945, was thereupon read as follows :
'' Virginia :

In the Court of Law and Chancery of the City of Norfolk.
E. L. Hurst, trading as Hurst Oil Company~

v.

Seaboard Fire & Marine Insurance Company of New York.

IN CHANCERY.
page 116 ~ Deposition of Roy A. Blick, taken before
.
Dorothy Leigh Winborne, a Notary Public for
the City of Norfolk, in the State of Virginia, by agreement
of counsel as to time and place, at the Law Offices of Mr. Fred
E. Martin, 301 Dean Building, Norfolk, Virginia, July 19,
1945, at ten-thirty A. M., to be read as evidence on behalf of
the defendant in the above P-ntitled cause., pending in the
Court of Law and Chancery of the City of Norfolk, Virginia.
Present: Mr. W. A. Ashburn, Attorney for the complainant.
Mr. Fred E. Martin, Attorney for the defendant.
ROY A. BLICK,
called as a witness on behalf of the defendant, having been
:first duly sworn, testified as follows :
-Examined by Mr. :Martin :
Q. State your name, residence at present, and
page 117 ~ your occupation CJ
A. Roy ...~. Blick, Raleigh, N ortb Carolina, 0-8
, Raleigh Apartments, employed now with the Bus Terminal
Restaurant Company, Raleigh,, North Carolina, as restaurant
supervisor.
Q. Mr. Blick, were you formerly employed by the Fire
Companies Adjustment Bureau in Norfolk?
A. I was.
Q. In that capacity did you investigate a claim made by
the Hurst Oil Company for damage to its truck as result of
an alleged theft of this truck?
A. I did.
Q. Have you looked at the file of the Fire Companies Ad-
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justment Bureau to refresh. your memory and from the memoranda in the :file, made in your own handwriting!
A. Yes, I have.
Q. Will you state for the record what your investigation
shows you found and what statPments were made to you, by
the driver of the Hurst Oil Company truck with respect to
the truck and where it was when he last saw it!
Mr. Ashburn: I object upon the ground a statem~nt by
the driver of the truck would be hearsay testimony, that he
is no agent for the plaintiff. For the purpose of making a
statement, he is available as a witness and any facts within
his knowledge must be proven by his testi- ·
page 118 ~ mony.
By Mr. Ma1·tin:
Q. All right, you may answer now.
A. Answer your question Y
Q. Yes.
A. Well, upon assignment of loss, theft loss, as this was
reported to us as, you naturally make an attempt to inspect
the unit as soon as possible, jusf as I did this at HudginsLuhring Motor Company. You always inspect the ignition
and look for keys in cases of theft. In this case the ignition
system was found intact. The unit was identified as the one
described in the policy. Either before or after inspection
pf the unit, I don't remember which, I contacted Raymond
Bateman, who was the driver for the company who pad the
truck in his possession at the time it was alleged to have
been stolen. He made the statement that be had taken the.
truck home from work and had pa1·ked it at his place of residence. That he had gone to the moving pictures with his
wife, and upon returning at approximately eleven o'clock
that night the truck was still parked where he had left it.
That, upon arising the following morning, he discovered the
truck was gone. He made no report to the police, as indicated
from statement I secured from him, but reported to his employer, Mr. Hurst, that following morning, after the truck is
alleged to have been stolen. Another employee
page 119 r of the Hurst Oil Company, in another truck, discovered the unit alleged to have been stolen,
wrecked on the Virginia Beach Highway. I believe this was
several miles outside the city limits, four or five miles. This
employee notified the Hurst Oil Company. Mr. Hurst~ Bate-
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man and myself went out in another company truck to the
scene and towed it into the Luhring Motor Company.
Q. Did you check with the police to see whether or not any
report had been made by Bateman to tJie police of the alleged
theft of this truck, in addition to what he told you 7
A. No, I did not. At the time the loss was assigned to
me I was preparing to leave the Bureau and I was preparing
all my files for completion or transfer to another investigator.
Q. Did I understand you to state you inspected the unit in
the garage and what you found with respect to the ignition Y
A. I inspected the ignition as far aR I could, and found no
wires were crossed and the switch had not been tampered
with.
Q. Were the keys shown to you by the insured Y
· ._ A. No, I never saw the keys. ·when I took the statement
from Bateman he did not have the keys in his possession then,
but he advised in his signed statement that the keys were in
his possession at the time the truck disappeared..
Q. Mr. Blick, have you any independent recolpage 120 }· lection other than what is shown in the file as to
whether or not any proof of loss was ever· submitted by the Hurst Oil Company to you as adjuster, or any
attempt was ever made to make out one?
A. I cannot answer that except my own experience. I was
not offered any proof of loss.
Q. State whether or not it is routine procedure for you,
in beginning to investigate any alleged theft or loss, to ask
the insured to obtain an estimate of the damages to the automobile?
A. It is routine in theft loss or any other loss, as soon as
the loss is assigned to us for investigation, the first thing
we do is attempt to establish the amount of loss or damage.
' Q. Is that done irrespective of whether or not an investigation later indicates it is not a theft claim?
A. That is right. The reason that is done is theinsurance
company requires that tney be advised in our first report
of accident, the damages.
Q. Do you often make preliminary reports before you
finally have the company pass on the question of whether or
not claim is in order for payment?
·A. The way the Fire Companies Adjustment Bureau operated at that time, we always made advance report and furnished the Company at that time as much information as
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was available,, and from time to time, depending on the company, submitted reports every seven or ten days,
page 121 } as required..
Q. Did you determine to your own satisfaction
from your information whether or not that was a theft loss!
Mr. Ashburn: Objected to as not controling on the ques- ·
tion of whether or not it was a theft loss. It is not a question for his opinion, but a question of fact, as to ·whether it
was a theft loss.
A. From .my investigation and the statement I received,
my inspection of the vehicle, and the manner in which Bateman gave me.his statement, I was thoroughly convinced in my
mind that the truck was not stolen, but rather used by Bate.man without permission and was wrecked while he had it.
By Mr. Martin:
Q. Did you have any conversation with Mr. E. L. Hurst
during the course of your investigation Y
· A. Yes, I talked to Mr. Hurst on the first inspection I made
while at Hudgins-Luhring Motor Company, .but I made no.
record ·of my conversation with him at the time and I could
not recall exactly what happened.
·
Q. Have you any recollection about any of that conversation, particularly with reference to the question of the ignition being intact?
A. That was brought out because at the time Mr. Steinbaugh was there, and I remember that definitely.
page 122 ~ Mr. Steinbaugh, Mr. Hurst and myself., were on
the side parking lot on 22nd Street, and the remark was made at the time there was nothing wrong with
the ignition.
Q. Mr. E. L. Hurst was present at that time!
A. That is right.
Q. Do you recall Mr. Hurst having made a statement to.
you with respect to the keys of the truck being in the possession of Bateman. at the time of the alleged.theftY
A. I have no recollection of it at all, no.
Q. Is there any other item covered in your investigation
which occurs to you that I have failed to question you about
that you feel would be of importance!
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A. No, I cannot think of anything.
Q. Have you any interest in the outcome of this case?
.A. None whatever.
CROSS EXAMINATION.
Examined by Mr. Ashburn:
Q. Mr. Blick, this alleged theft of the truck occurred the
12th· day of March, 1943?
A. Yes, sir.
Q. .And at that time the Fire Companies Adjustment Bureau was the agent for the Seaboard Fire & Marine Insurance
Company of New York in the investigation and adjustment
of losses claimed by policyholders?
page 123 r A. That is right.
Q. And the inveRtigation of this loss and the
determination of facts was a~signed to you as representative of the insurance company?
A. That is right.
Q. Do you recall, or does your memorandum show, when
the matter first came to your attention f
A. I can refer to mv :file.
Q. Yes.
•
A. The loss was assigned to me March 13th, 1943.
Q. By whom was the loss reported?
A. It was reported by the local ag('nt, Thomson-Etheridge
& Company.
Q. And through the Seaboard Fire & Marine Insurance
Company they received and then had all of the information
with respect to the loss that was known to E. L. Hurst, the
. policyholder Y
A. From me directly after receiving only one report which
was on March 27th.
.
Q. And that report represented the conclusions whfoh you
reached as a result of your investigation?
A. They were advised at that time the extent of my investigation, but the file, of course., was still held open for further investigation.
page 124

~

Mr. Ashburn: Let the record show these questions are without waiving my objections made on
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direct examination of this witness.
By Mr. Ashburn:
Q. It is not a fact you found that the vehicle had been damaged to an amount equal to or in excess of the policy cover·
age Y
A. As to the damage involved, I cannot recall.
Q. Look at your report to the company and see if you made
any reference to the amoutn of loss which had been determined.
·
A. Not in my advance report, in the printed form in answer
to that question I had answered the amount o.f clamage was
unknown.
Q. You inspected the vehicle at the place of business of
Hudgins-Luhring¥
A. That is right.
Q. Y 01:1 f ouud it was damaged Y
A. Right.
Q. Substantially d~mages 7
A. I c~anuot recall.
Q. Information as to the extent of tha.t damage was readily
available to you Y
A . .At that time, yes, sir.
.
Q. The information whic.h you made caused you
pag·e 125. ~ to conclude that the truck had not b~en stolen
within the meaniug of the policy?
· A. My personal opinion, yes.
Q. Is that the report which you made in accordance with
your employment Y
. A. I made that statement to. the company in my advance
report..
.
Q. Was it for that reason you did not offer Mr. E .. L. Hurst
a proof of loss Y
A. No. I did not offer Mr. Hurst a proof of loss because
my employment with the Fire Companies Adjustment Bureau
was terminated on approximately April 14th or 15th, 1943,
and, consequently, I onlywent as far with this loss as the
inspection of the vehicle., and securing a statement from the
drive1: in whose charge the truck was at the time it was alleged to have been stolen, and this matter, along with thirty
or forty others, was turned over to Mr. Frazier, the Manager
of the Fire Companies Adjustment Bureau in Norfolk, for· reassignment to other adjusters or to be handled by himself.
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Q. For what period of time had you been engaged in doing
similar work for fire companies 7
A. Two years.
Q. It is not within your knowledge that it is customary for
the Fire Companies Adjustment Bureau to tender proof of
loss to persons who are insured in all cases expage 126 } cept those whe:re the covering company intends to
disclaim liability on some grounds other than the
question of amount of loss f
'
Mr. Martin: The question is objected to for the reason
that it is what was done in this case, on this oc.casion, and Bot
what might have been done in other cases.
· ·
A. The proof of loss in the majority of cases. would have
been submitted, providing that the loss and all matters had
been agreed upon with the assured, and the fact that we
would feel that the loss as claimed was legitimate aud covered
by the policy.
·
·

By Mr. Ashburn:
Q. Is it not true the covering companies have prmted
farms: for making· statements of proof of loss which they require to be used Y
A. Yes.
Q. And those forms are in their possession as a matter of
custom and are. give~ policyholders in order that proof of
loss be submitted?
A. That is right.
Mr. Martin: The customary procedure is objecf;ed to· for
the same reasons as stated above.
By Mr. Ashburn:
·
Q. So that the preparation of the form of proof
page 127 } of loss does not originate with the policyholder,
but originates with the covering company or the
Adjustment Bureau?
A. That is right.
Mr. Martin: Same objection.
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By Mr. Ashburn:
·
Q. And so far as you know, no form for proof of loss was
offered Mr. E. L. Hurst in this instance Y
A. Not as far as my part of the investigation was concerned. I offered no proof of loss.
Q. Does the file which you have referred to disclose proof
of loss was c;lffered by you successor t
Mr. Martin: Objection because his successor can testify
himself. It would be merely hearsay as far as this witness
is concerned.
A. The file, as it stands, reveals proof of loss was sub- ·
mitted.

By Mr~ Ashburn:
Q. What is the date of submission of p:roof of loss as disclosed by the file·Y
A. The file does not reveal the exact datef but it was approximately July 1st or 2nd.
'
Q. Is there any letter of transmittal in the file Y
A. You mean a written offer of proof of loss Y
Q. Yes.
page 128

~

Mr. Martin: -The same objection as previously
made applies to all of these questions and answers.

A. The file only states Mr. Hurst was communicated with
but does not state in what manner.
By Mr. Ashburn:
Q.. Let me see it.
Mr. Martin: I object to counsel seeing the memorandum
because that is a confidential memorandum in the Adjustment
Bureau's. possession.
Mr. Ashburn: The answer to that objection is that counsel
for the defendant requested the witnesEt to testify from the
contents of the file.
Mr. Martin: That is true, but only from ·his own written
memorandum, and the witness has testified that this memorandum is not his own but that of a successor.
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By Mr. Ashburn:
Q. Mr. Blick, you hand me a carbon copy of what appears
to be a communication to Mr. J. W. Meyers, Claims Examiner
for the Seaboard Fire & Marine Insurance Compa11y, written
by Mr. H.B. Frazier, Jr., who was at that time Branch Manager .
.A. That is right.
Q. Dated July 2, 1943. Will you please point out to me
in the memorandum where there is any reference of submittal
of proof of loss to 1vl:r. E. L. Hurst?,
page 129 ~ .A. In the second paragrapl1, ''We communicated with Mr. Hurst and explained to him that
in your opinion the claim in question is one that should be
placed in the collision category and then offered to accept
proof of loss in the amount of $100.00. ''
Q. From that note you draw the inference that proof of
loss was submitted f
A. Proof of loss would have been subndtted should he agree
to $100.00.
Q. So far as yon know, none was ever submitted Y
.A. I cannot tell yon.
.
Q. That is all the information yon have on that particular
subject?
A. Yes, sir.
Mr. .Ashburn: We offer copy of this communication in
evidence and ask that it be marked "Exhibit No. 1," with the
testimony marked of this witness.
Mr. Martin: We object to the introduction of this paper
for the reasons already stated.
By Mr . .Ashburn:
Q. Did you ask Mr. E. L. Hurst what his interest was in
the insured property, that is the truck?
A. My file does not reveal I went that far with
page 130 ~ the investigation.
·
Q. Were you requested by your employer to
obtain that information from him?
. A. That is general routine in any loss, but I did not carry
it that far.
Q. Do you have any definite recollection that you did not
·carry it that far., or do you have no recollection?
A. I have a recollection that I didn't--if I did it would
have been entered on this sheet.
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Q. Did you not inquire from Mr. E. L. Hurst if the truck
was subject to any encumbrances Y
A. Apparently I did not; the file does not show.
Q. vV ere you requested by your employer to do so Y
A. It is routine investig·ation on all loss claims.
Q. Did you inquire of M:r. E. L. Hurst what the actual cash
value of the truck was at the time of loss?
A. No.
Q. Were you requested by your employer to obtain that
iuformation 1
A. That is also routine.
Q. Did you inquire ,vith Mr. Hurst the amount of time, plus
the cost of the loss f
A. I cannot truthfully answer because I had no discussion
with Mr. Hurst at all.
·
Q. Is that routine procedure!
page 131 ~ A. It is.
Q. You have no independent recollection of
whether you did or not?
A. No, sir.
Q. Did you inquire of Mr. Hurst as to the amount of rental
for a substitute vehicle or other expense to which he had
been put for which reimbursement was provided under the
policy?
A. I don't recall whether I did or not. However, in the
~ase of theft, if it had been an actual theft loss there would
be no rental applied, the rent would cease immediately upon
return of the vehicle.
Q. So there was no occasion for any such inquiry in this
instance,
A. That is right.
Q. Did you inquire of Mr. Hurst as to the description and
amount of all other insurance covering this truck Y
A. I do not recall.
Q. That like.wise would be routine procedure in the investigation?
A. That is right.
Q. The fact is that you bad concluded the adjustment Bureau would discfa~ ~ia~ility peca.use, as it thoug·ht, that was
not a theft loss w1thm the meanmg of the policy coverage Y
A. I did not conclude tl1at. ·
page 132 ~ Q. But it was your opinion Y
A. In my first report to the company it was my
opinion there was no actual theft loss.
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Q. And by reason of having reached that opinion, it became unnecessary, so far as the Fire Companies Adjustment
Bureau was concerned, to obtain other information that would
have been normally obtained in other cases?
A. I would not sav necessarilv so because the loss was not
closed by the company in this ~first report. As I stated in
the second sentence of my advance report we were furthering
our investigation.
Q. Is that not the reason you eventally discontinued any
effort to obtain further information, was you concluded it
was not a theft loss 7 What was your reason Y
A. I had given notice of my intention to leave the Bureau,
and at that time I. had in my file between forty and sixty .
losses which I could not conclude in the two weeks period,
so all losses were turned· over to Mr. Frazier for re-assignment to other adjusters or to work up by himself to conclusion.
Q. Do you know how much eventually this claim was settled for after it passed out of your hands Y
A'. As reflected in the completed files of the Bureau it was
handled by Mr. Frazier, and I see another letter I did not observe before., by adjusfer Harry E. Howard.
page 133 } Q. Mr. Blick, did you, or was it your successor
who advised Mr. Hurst that the company would
not recognize liability because, in its opinion, it was not a
theft Joss 1
A. Not by myself according to the file of Mr. Frazier.
Q. Is there some memorandum fa the file which indicates
Mr. Frazier took that position about the matter?
A. Yes.
Q. Do you know whether or not, at the time of your investigation, or shortly thereafter Hurst was asked to obtain
an estimate as to the cost of repairing the damage to the
truck?
A. I cannot answer that question for certain, although it
is a policy in all losses by theft to l1ave the assured obtain
an estimate of repairs.
Q. And you may have followed that policy of procedure
in this instance ?
A. I may have, although the file does not contain any estimate.
Q. Did you request any agency to· make an estimate of the
cost of repairs T
A. I cannot remember.
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. Q. There would have been no difficulty in either you individually or your successor in handling this claim for the
Fire Companies Adjustment Bureau and obtaining such estimate!
page 134 ~ . A. No trouble at .all.
RE-DIRECT EXAMINATION.
Examined by Mr. Martin:
Q. Mr. Blick, Mr. Ashburn has asked. you several questions
.in regard to what the ::fire Companies Adjustment Bureau
did in respect to certain matters acting as the agent of the
. Insurance Company. State whether or no.t anything that you
did in this regard was done. other than upon instruction from
the Insurance Company, after that first preliminary report 6l.
. A. Any inspection I made or any reports I made to. the
Company were made in accordance with their instructions.
Q. Would you have been authorized as agent to make any
offer in the case than: the specific instruction from the Company?
Mr. Ashburn: Objected to as to the agent's authority.
That cannot be established by his testimony, only a.ny limitation on bis authority..
Mr. Martin:. You have attempted in your cross examinati?n to bring out information in regard to the agency by this
witness yourself.
Mr. Ashburn: Simply to show insofar as he was the representative of the Fire & Marine Insurance Company for the
adjustment of Joss, as to any information or
page 135 ~- knowledge with the .Fire Companies Adjustment
Bureau, the Seaboard Fire & Marine Insurance
Company is cha:rgeable with tbe same knowledge.
Mr. Martin: That is the whole extent of your examination along that lineY
Mr. Ashburn: Yes.
Mr. Martin: Then I will withdraw that question.
And further this depon~nt saith not.
page 136

~

State of Virginia,
City of No:rfolk, to-wit:

I, Dorothy Leigh Winborne, a Notary Public for the City
of Norfolk, in the State of Virginia, certify that the fore-
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going deposition of Roy A. Blick was duly taken and sworn
to before me at the time and place, and for the purpose in
the caption mentioned; and that signature thereto was waived
by agreement of coun~el.
Given under my hand this 20th day of July, 1945.
(Signed) DOROTHY LEIGH WINBORNE,
Notary Public.
page 187

r

Mr. Martin: That is our case.

(The Court and counsel retired to chambers.)
Mr. Martin: I want at this time, may it please tµe Court,
renew my motion to strike the plaintiff's evidence and enter
judgment on the defendant's Special Pleas Nos. 1 and 2 for
the reasons heretofore stated.
The Court : I overrule the motion.
Mr. Martin : Note an exception.
page 138

~

INSTRUCTIONS.

Plaintiff's Instruction No. 1 (Granted).

The Court instructs the jury that if they believe from the
evidence that the plaintiff's Dodge truck was stolen and dam- .
aged before it was recovered then the plaintiff is entitled
to recover from the defendant the amount of the damags to
such truck as shown by the evidence, up to $650.00 which is
the policy coverage, unless he failed to fulfill some condition
in the policy.
Plain_tiff's Instruction No. 2 (Granted).

The Court instructs the jury that the defendant contends
that the plaintiff is not entitled. to recover because he failed
to file a "Proof of Loss'' in accordance with one of the provisions of the policy. On this issue the jury are instructed
that the policy provision imposing this reqµirement may be
waived by the insurance company and is deemed in law to
have been waived by an acts or conduct of the agents of the
insurance company which are reasonably calculated to cause
the insured to believe that it was not necessary to prepare
and file such a paper, or by a denial of liability on any other
ground within the time in which such a paper could have been
filed according to the policy provision.
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Mr. Martin: The defendant objects and excepts to the
granting of any instructions on behalf of the
page 139 ~ plaintiff for the reasons stated in his motion to
strike the plaintiff's evidence.
The defendant objects and excepts to the granting of any
instructions on behalf of the plaintiff for the reason that
Condition 5 of the policy of insurance provides, '' Payment
for loss may not be required nor shall action lie against the
company unless, as a condition precedent thereto, the insured .
shall have fully complied with all the terms of this policy
nor until thirty days after proof of loss is filed and the
amount of loss is determined as provided in this policy.''

Defendatfit's Instruction D-3 (Granted).
The Court instructs 'the jury that the contract of insurance between the parties provided that Proof of Loss must
be furnished the insurance company within sixty ·days after
theft of the automobile insured in the policy contract, and.if
you believe from the evidence that no proof of loss was furnished or delivered to the defendant within sLxty days from
March 12, 1943, your verdict must be for the defendant, unless you believe from the evidence that the insurance company, through its agents, waived that requirements.

Defendant's Instruction D-6 (Grwnted).
page 140

~

The Court instructs the jury that there is no
evidence before you that a proof of loss was furnished the insurance company within sixty days of March 12,
1943.

Defendarnt's Instruction, D-7 (Gra,nted).
The Court instructs the jury that there is no presumption
that the truck was stolen merely because it was found wrecked
on the Virginia .Beach Highway; on the contrary, the burden of proof is on the plaintiff to show by a preponderance
of the evidence that his truck was in fact stolen as alleged in
his Notice of Motion; and if after hearing all the evidence
you are doubtful whether or not the truck was stolen, and
you believe it. is just as probable that it was not stolen as
that it was, your verdict must be for the defendant.
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Plain:tijf 's Instruction No. s (Refused).
The Court instructs the jury that on the question of whether
or not the plaintiff's truck wus stolen the plaintiff is entitled to the benefit of the testimony introduced by him which
is uncontradicted by any other witness and which is not inherently incredible.
Mr. Ashburn: On the issue of whether or not the truck was
stolen, the plaintiff contends that the uncontradicted testimony before the jury is that it was stolen and the plaintiff
was entitled to have the jury instructed that the
page 141 } plaintiff was entitled to have this testimony believed unless it was inherently incredible, therefore, Instruction No. 3 as tendered should have been given.

De/endomJ's Instri,,ction D-8 (Ref'ltsed).
The Court instructs the jury if you believe from the evi~
dence that the plaintiff failed to observe and perform any
condition required of hlm in the policy essential to his recovery in this action, then your verdict must be for the defendant.
Mr. Martin: The defendant objects and excepts to the refusal of the Court to grant its Instruction D-8 because the
policy states in precise terms that as a condition precedent
to the maintenance of any suit thereon all the terms of the
policy must be fully complied with as stated in Conrution
No. 5.
The defendant objects .and excepts to the action of the
Court in refusing to grant its Instruction D-6 as offered for
the reason that the policy states in plain language that the
·proof of loss must be filed with the company within sixty
days from the date of loss.
·
The defendant objects and excepts to the action
page 142 } of the Court in refusing to grant its Instruction
D-3 as offered by the def end ant because there is
no evidence to support the theory that the insurance company waived the requirement for the filing of proof of loss
within sixty days as stated in the policy, and amending the
same by the addition of the words, "unless you believe from
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the evidence that the insurance company, through its agents-,
waived that requirement".
page 143 }

Thereupon, the Court read the written Instructions given as indicated above.
The case was argued by counsel and the jury retired to
consider its verdict, and returned with the following:
"We, the jury, find for the plaintiff and fix his. damages
at $650.00..

M. J. CANNON, JR., Foreman."
Thereupon, counsel for the defendant moved the Court to ·
set aside the verdict as contrary to the law and the evidence
and enter judgment for the clefendant, which motion was
argued on October 18, 1945, and overruled, to which action
of the Court the defendant, through counsel, then and there
duly excepted.
page 144

~

JUDGE'S CERTIFICATE ..

I, 0. L. Shackleford, Judge of the Court of Law and Chancery of the City of Norfolk, Virginia, who presided over the
trial of the case of E. L. Hurst, trading as Hurst Oil Company, plaintiff, v. The Seaboard Fire & Marine Insurance
Company, defendant, in said Court, on the 9th day of .August, 1945, do certify that the f oreg·oing is a true and correct transcript of the proceedings of the trial of said cause,
including the testimony and evidence offered, the objections
to evidence, motions of the parties, the instructions offered,
granted, amended, and refused, the rulings of the Court on
said motions, objections and exceptions to the instructions,
the exceptions of plaintiff and defendant, and all other incidents in said trial.
.As to the exhibits ·introduced in evidence, I further certify
that it was agreed between counsel that the originals should
be initialed by me for the purpose of identification and transmitted to the Supreme Court of Appeals of Virginia.
I further certify that this certificate has been tendered to
and signed by me within the time prescribed by Code Section
6252 for tendering and signing bills of exception, and that
reasonable notice in writing has been given to the Attorney
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for the defendant of the time and place at which said certi:fi..
cate has been tendered.
page 145 ~ Given under my hand this 10th day of December, 1945.

0. L. SHACKLEFORD,
Judge of the Court of Law and Chancery
of the City of Norfolk, Virginia.
A Copy Teste:
O. L. SHACKLEFORD, Judge.
page 146

~

CLERK'S CERTIFICATE.

I, W. L. Prieur, Jr., Clerk of the Court of Law and Chancery of the City of Norfolk, Virginia, do certify that the foregoing report of the testimony, exhibits, and other incidents
of the trial of the case of E. ·L. Hurst, trading as Hurst Oil
Company, plaintiff, v. The Seaboard Fire & Marine Insurance Company, defendant, was lodged and filed with me as
Clerk of said Court on the 10th day of December, 1945.
W. L. PRIEUR, JR.,
Clerk of the Court of Law and Chancery
of the City of Norfolk, Virginia.
By ........................ .
Deputy.
page 147

~

Virginia:

. In the Clerk's Office of the Court of Law and Chancery of
_
the City of Norfolk.
· . I hereby certify that a bond conditioned as required in
Section 6351 of the Code of Virginia, for a writ of error and
supersedeas, has been duly executed by the defendant, in the
penalty of One Thousand Dollars, with the United States Fidelity and Guaranty Company, as approved surety.
W. L. PRIEUR, JR., Clerk.
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Virginia:

In the Clerk's Office of the Court of Law and Chancery of
the City of Norfolk.
I, W. L. Prieur, Jr., Clerk of the Court of Law and Chancery of the City of Norfolk, do hereby certify that the foregoing and annexe.d is a true transcript of the record in the
case of E. L. Hurst, trading as Hurst Oil Company, plaintiff, v. The Seaboard Fire and Marine Insurance Company,
defendant, lately pending in said Court.
.
I further certify that the said copy was not made up and
completed until the plaintiff had had due notice of the making of the same, and the intention of the defendant to take
an appeal therein.
Given under my hand this 12th day of December,. 1945.
W. L. PRIEUR, JR., Clerk.
Fee for this record $17.75.

A Copy-Teste :
M. B. WATTS, C. C.
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