Record No. 3936
In the
Supreme Court of Appeals of Virginia
at Richmond

TOWN OF VIRGINIA BEACH,A MUNICIPAL
CORPORATION
v.

NAOMI TRUSTIN STARR
FROM TITE CTRCl'IT COURT OF PlUNOESS ANNE COuNTY.

RULE 5:12-BRIEl!.,S.
~5. Nu:M:BER oF CoPrns. Twenty-five copies of each brief shall
be filed with the clerk of the Court, and at least three copies
mailed or delivered to opposing counsel on or before the day
on which the brief is filed.
§6. S1zE AND TrPE. Briefs shall be nine inches in length and
six inches in willtb, so as to conform in dimensions to the
printed record, antl shall be printed in type not less in size, as
to hejght and width, than the type in which the record is
prin1ecl. The record number of the case and the names and
addresses of counsel submitting the brief shall be printed on
the front cover.
.M. B. WATTS, Clerk.
Court opens at 9 :30 a. m.; Adjourns at 1 :00 p. m.

NOTICE TO COUNSEL
This case probably will be: ca~ 1d at t.hc s ession of court to
be held
You "·ill be advisecl later lllo rc <lcftnilely as to the dale.
l'rint names of counsel on front cover of briefs.

1\f. B. W i\TTS, Clerk.

RULE 5 :12-BR.IEFS
§.1. F orm and Contents of Appellant's Brief. The opening brief of appellant shall
contam :
(a) A subject in dex and table of citations with cases alphabetically arranged. T he
citation of Virginia cases shall be to the official Virginia Reports and, in addition,
may refer to other reports containing such cases.
(b) A brief statement of the material proceedings in the lower court, the errors
assigned, and the questions involved in the appeal.
(c) A clear and concise statement of the facts, with references to the pages of
the printed record when there is any possibility that the other side may question the
statement. \,Vhen the facts arc in dispute the brief shall so state.
(d) \,Vith respect to each assignment of error relied on, the principles of law, the
argument and U1e authorities shall be stated in one place and not scattered t hrough
the brief.
(e) The signature of at least one attorney practicing in this Court, and his address.
§2. Form and Con tents of Appellee's Brief. The brief for the appellee shall contain:
(a) A subject index and table of citations with cases alphabetically a rranged. Citations of Virginia cases must refer to the Virginia Reports and, in addition, may refer
to other reports containing such cases.
(b) A statement of the case and of the points involved, if the appellee disagrees
with the statement of appellant.
(c) A statement of the facts which are necessary to correct or amplify the statement in appellant's brief in so far as it is deemed erroneous or inadequate, with a ppropriate references to the pages of the record.
(d) Argument in support of the position of appellee.
The brief shall be signed by at least one attorney practicing in this Court, giving
his address.
§3. Reply B rief. The reply brief (if any) of the appellant shall contain all the
authorities relied on by him not referred to in his opening brief. In other respects
it shall conform to the requirements for appcllee's brief.
§4. T ime of Filing. As soon as the estimated cost of printing the record is paid
by t he appellant, the clerk shall for thwith proceed to have printed a sufficient number
of copies of the record or the designated parts. Upon receipt of the printed copies
or of the substituted copies allowed in lieu of printed copies under Rule 5 :2, the
clerk shall forthwith mark the filing date on each copy and transmit three copies of
the printed record to each counsel of record, or notify each counsel of record of the
filing date of the substituted copies.
(a) The opening brief of the appellant shall be filed in the clerk's office within
twenty-one days after the date the prin ted copies of the record, or the substituted
copies allowed under Rule 5 :2, arc filed in the clerk's office. The brief of the appellce shall be filed in the clerk's office not less than twenty-one days, and the reply
brief of the appellant not less than two days, before the first day of the session a t
which the case is to be heard.
(b) Unless the appellant's brief is filed at least forty -two days before the beginning of the next se~sion of the Court, the case, in the absence of stipulation of
counsel, will not be called at that session of the Court; provided, however, that a
criminal case mav be called at the next session if the Commonwealth's brief is filed at
least fourteen days prior to the calling of the case, in which event the reply brief for
the appellant shall be filed not later than the day before the case is called. This paragraph does not extend the time allowed by paragraph (a) above for the filing of the
appellant's brief.
(c) Counsel for opposing parties may fi le w ith the clerk a written stipulation
changing the time for filing briefs in any case; provided, however, that all briefs
must be filed not later than the day before such case is to be heard.
§5. Number of Copies. Twenty-five copies of each brief shall be filed witb the
clerk of the Court, and at least three copies mailed or delivered to opposing counsel on
or before the day on which the brief is filed.
§6. Size and Type. Briefs shall be nine inches in length a nd six inches in width,
so as to conform in dimensions to the printed record, and shall be printed in type not
less in size, as to height and width. thnn the type in which the record is printed. The
record number of the case and the names and addresses of counsel submitting the brief
shall be printed on the front cover.
§7. E ffect of Noncompliance. If neither par ty has filed a brief in compliance w it h
the requirements of this rule, the Court will not hear oral argument. If one party has
but the other has not filed such a brief, the party in default will not be heard orally.
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.Supreme. Court of Appeals ·of Virginia
AT RICHMOND

Record No. 3936

VIHGINIA:
In the Clerk's Offiee of the Supreme Court of Appeals
Richmond on the 24th day of September, 1951.

at

TOWN OF VIRGINIA BE ...I\.CH, A M:UNICIP.AL CORPO.
Plaintiff in ~rror,
RATION,
against

·NAOl\tII TRUSTIN STARR,

Defendant in Error.

From the Circuit Court of Princess Anne County.

This is to certify that upon the petition of Town of Virginia Beach, a municipal corporation: a writ of error and
supersedeas has been awarded by one of the Justices of the
Supreme Court of Appeals .on the 20th. day of September,.
1951, to a judgment rendered by the Circuit Court of Princess
Anne County on the 17th clay of April, 1951, in· the cause
therein <;lepending wherein Naomi Trustin Starr was ·plain, tiff and the peti_tioner and others were defendants, no bond
being required.

,·
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RECORD
Virginia;
In the Circuit Court af Princess Anne County.
Naomi Trustin Starr, Plaintiff

v.

Town of Vi'rginia Beach, a municipal corporation., Town Hall,
20th, Street and Arctic Avenue, Virgfoia Beach, Virginia,
J. R. Simpson, ~~03 Oceijn .t\.ye:µqe, Virginia Beach, Virginia and Birtcherd Dairy, Incorporated, a domestic corporation, having its principal office in Norfolk, Virginia, at
1600 Monticello Avenue, Hefendants.

MOTION FOR JUDGMENT.
Naomi Trusti11 Starr, plaintiff, moves the Circuit Court of
Princess Anne Oounty for a judgment against the defe~<lants,
TQWll of Vir_gini~ B.eacl:t.~ J'. ~. Sim.psori, and 13irtcher.d. P~iry1
Incorporftt~d., for Ten r:Fhousand ($10,000.00) :Pollar~ for
personal injuries sustained on or about the 12th day of Aug·ust, 1950, for this, to-wit:
1. That heretofon~, to-wit, on or about the l~th day Qf Au~
gust, 1950, between 2 :00 and 3 :00 P. M. o'clock on that day,
the undersigned plaintiff waR walking along and over a .certain sidewalk on the west side of Atlantic Avenue, in the
Town of Virginia Beach, Yirgfoia, said ~id~w~lk being the
property of said Town; and said sidewalk adjoining the real
property of said defendant. .J. R. Simpson, and the portion of
which said real property adjacent to the sidewalk along and
QV~r which ph\intiff was walking being then ~nq ~her~ pccupied by SE\id rlefendant Birtcherd Dairy, IncorpQrate~.
2. The plaintiff., while walking f.l1ong and over Siaid si~ew:1,k~
did trip b~cijuse of th~ defective ~onclition of st1'(l $ig~w~lk
and diq f~ll with great for~e ~nd violence, and a~ ~ c1ir~ct re-:sult of s~id fall tl1e 1mdersigned 9-id tl1en ~nd t4er~
. page 2 ~ receive a brokfp foot, shock ~nd }:>ruises, anq b~. came sick, sore~ 1am~ &ncl disabled.
3. The undersig·ned alle~·es tllat at the said time and said
place it was and became t11e duty of t11e defendant, Town
Virginia Beach, to keep said sidewalk in good repair and in
a safe condition so that citizens, and e~peciallv the undersigned plaintiff, when walking along and over the said side-

of

. - Town

pf Vtrghii~ J3.e3cl1, et ~.lfl., v~ Na.~mt

r, Star;r

~

wa~ wguld npt p~ pla9~g in dang~r pf l>~ing :pµrt or i~for~d:
4. The undersigned alleges that you, the said defendant,
J. R. S4np~on, w~n~ op JJQ~l~~ gf tb~ d~f~Qtiv~ (!Qn~Utio11 of
said sidewijl}r wh~r-~ th~ ~&icl sidewill~ i~ nilj~~tmt to y9u:r real
property., 8:llQ it tli~P. ~11cl. th~:r~ b~c&me ~lld. W!l~ y9µ:r aP:d tlw
said defendant Town of Virginia Beach's duty, jointly and
severally, to k~ep ~flid 1:Jicl~Wfl!Jt in gQoc} r,ep~ir aP-cl in a st1fe
cpnqition a9 t:t-1&t citi~~Il~, ancl e~p~ciaUy · tlw µ:p.d~r.~ig~~cl
plaintiff, when walking &lpng imd py~r snid &Y~llU~ &Yil ~id~walk would not be placed in dang·er of being hurt or injured.
5. Tb~ Ulld~r~ig~ed all~g~~ t4at at the said time and saj.d
place., th~ defenclimt B.irtcherq DAii-y~ Incorporated, did then
and there occupy a portiqn of thP !Said defendant J. R. Simpson's building as a store place for business, and said portion
of said building so occupied by said defendant Birtcherd
Dairy, Inc9rporat~d; W&$ nclja~~~t to ~fticl ~id~walk Alo:µg a.,:p.d
over which the plaintiff was wal~i:ng wlwn !:,4e f~U! The officers, agents, or employees of you, the !Saicl q.~f~!>il~nt
Birtcherd Dairy, Incorporated, were then and there on notice
of the defective condifion of said sidewalk, and it then and
there was and became yonr duty to notify the other defend~rntR, said Town of Virginia Beach and said J. R. Simp~oµ, pf
such defective condition and to require that either or both of
them put the said sidewalk in good repair and in safe condition, or in the event that said defendants Town of Virginia
Beach and J. R. Simpson f~il~d t9 make such repairs and
place said sidewalk in a safe condition, it was your duty to
ropijir the r:,idewalk and plape ~am~ hi a Sflf~ r.onditiq11 SP tbat
~itiiens, a:nd ~SP~9iflllY the m1cl~:ri,igne{l pl~intiff, wlie:q w~llr~
ing· along and over said avenue and said sidewalk, woul{l :po~
be placed in danger of being hurt or injured.
page 3 ~ 6. Plaintiff Rll~g·~s tl1~t you, and each and every
one of you., were negligent and careless in permitting· the ~aid ~idewalk to r~main ii1 p df3fective conqition a,nd
in failing· to perform. your ch1ty of repairing- ~ncl PlMfng the
said sidewalk in a. s&fe ~onditiqn,
7. The undersigned alleg·es that }Jer faU cam~ &s ~ direct
ronsequence of the dcf0ctive and nnsafe condition of said sidewalk and that each ~nd ~v~ry one of you w~re n~glige:n.t a.nd
careless as aforesaid.
8. The undersigned alleges that as a direct result of her
fall ~nd the injurie~ $uffered peCl&n~e o{ Sftid fall as afores&id,
s·he was unable to perform her duti~R as a. dir~ct res"Qlt thereof, and had to remain j~ pf}d f Qr fl lpng period of time, was
under doctor's care and treatment for a long p~riod p.f time,
and suffered severe physical &nd mental s-µffering, &~guish
and pain and still is, and will continue to suffer pain and
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anguish as a direct result of said injuries received ·as afore:-said.
.
9. The undersign~d alleges that due and timely notice was
given to the defendant, Town of Virginia Beach, of her intention to prosecute claim for the. inj.\trief' sustaihed by her.
WHEREFORE, the· plaintiff demands judgment of the de($10,000.00) Dollars damages,. and
interest, and costs, as hereinabove set forth.

.fendants for Ten Thousand

N.A.OMI TRUSTIN STARR
By ASHBURN, AGELASTO AND
SELLERS
Counsel
ASHBURN, AGELASTO AND SELLERS
502 Citizens Bank Building
Norfolk, Virgint!l

•

ff

. page 4}

•

•

•

.

_ANSWER.
Now comes ·the defendant, Town of Virginia Beach., and for
answer to the Motion for Judgment filed herein answers and

says:
DEMURRER.
Defendant says tllat the Motion for Judgment in this action is insufficient in law in that the Motion for Judgment does
not show sufficient defecf in sidewalk to make the Town ·of
Virginfa Beach liable.
1. Defendant asserts that plaintiff was g'tlilty of contributory negligence ,as f oilows :
(a) That plaintiff did not exercise tlle care required of
her by law for her own safety;
. .
.
.
(b) That tpe all,eged condition of the sidew~n~ at the place
. of the accident was open and vfsibTe and could lmve been seen
~nd avoided by tile plaintiff T:ry ~he exercise of proper care;

I
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(c) That after the plaintiff saw, or by the exerc1se of
proper care ·~ould have s<?en, the alleged condition of the sidewalk, she failed to aYo id the same ; ·
(d) Such contributory negligence as may be disclosed on
the trial of thie; case by the testimony of the plaintiff and
her witnesses.
page 5

~

2. Defendant denies that it, or its servants, agents
or employees, were guilty of any negligence in the

, premises.
3. befendant denies that it had any notice or knowledg·e of
the alleged defective condition of said sidewalk.
4. Defendant asserts that even· if there were a defective
condition in the sidewalk, .it had no notice thereof.
5. Defendant denies that it was J).egligent or careless in
permitting said sidewalk to remain in a defective condition,
or to repair said sidewalk, if it is proven that said sidewalk
was in a defective condition.
6. That if the plaintiff fell on a public sidewalk in the Town
of Virginia ~each, such fall was not clue to any defect in said
sidewalk for which this said defendant is responsible.
7. That if the sidewalk where the plaintiff fell was in a
hazardous condition, whi<>4 thiR defendant does not admit but
expressly denies, yet the defendant did not kriow of such condition and is not chargeable with lmowledg·e or notice thereof.
8. Defendant moves the Court for a pre-trial conference to
bear arguments ori the demurrer herein filed to determine
whether or :r;i.ot the plaintiff has a ea use of action against the·
defendant on the basis of the Allegations set forth in the Motion for Judgment.
·

TO"\VN OF VIRGINI:A BEACH
By ROY SMITH
Counsel
ROY SMITH, p. d.

I hereby certify that on the 27th day of November, 1950,
I mailed a copy of the above Answer to Ashburn, Agelasto &
Sellers., Attorneys. for plaintiff, and t,o Herbert & Bohannan,
600 Bank of Commerce Building-, Norfolk, Virginia, Attorneys for Birtcherd Dairy, Incorporated.
ROY SMITH

Counsel

I
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INST.RUCTION P-1.

The Court instructs the jury that the Town of Virginia
Beach has the duty to exercise reasonable care and do those
things which are reasonably necessary to make its sidewalks
reasonably safe for pedestrians, and if the jury believe from
the evidence that the plaintiff was injured. by reason of the
defective condition of the sidewalk if anv such defect there
was while she was -in the exercise of reas·onable care for her
own safety, then they should find their verdict for the plaintiff.
.
Grante¢1 April 17, 1951.

E. L. OAST;
Judge, etc.
page 7 ~

INSTRUCTION p ..2.

_The Court instructs tlw jury that .if they find for the plaintiff, then in determining the amount of damages which she is
entitled to recover thev should take into account such of the
following elements as are established by the evidence:
(1) The pain and suffering which was occasioned to plaintiff by reason of the accident.
,
(2) The amount which plaintiff has been required to expend in an endeaYor to be cured of her hurts.
(3) The nature and extent of her injuries, and whether the
same are temporary or peri::nanent.

And the jury should find their verdict for such amount as
will fully compensate the plaintiff for the inj,uries which she
has received, not exceeding the amount claimed in the motion
for judgment.
Granted April 17, 1951.
I;

I

E. L. OA.ST,
Judge, etc.
pag·e 8}

INSTRUCTION NO. 1-(a)-D.

The Court instructs the -jury that the Town of Virginia
Beach was not an insurer against accidents on its sidewalks.
Its duty is discharged if iti; sidewalks are kept .in a reasonably
safe condition for traYel' in the ordinary modes by day and

I
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hy night. Municipal corporations are not required to keep
their streets perfectly level and even surfaced, unless you
believe in the exercise of ordinary care it is their duty to do
so, and a person passing on the sidewalks must exercise reasonable care to avoid injuries to himself.
Granted April 17, 195L

E. L. OAST,
J udg_e. etc.
page 9

~

INSTRUCTION NO. 6-D.

The Court instructs the jury that it was the duty of the
J)laintiff as she walked along the sidewalk of the Town of
Virginia Beach to be obsen7ant· of where and how she was
~·oing, so as to avoid dangers which ordinary prudence would
.disclose; and if you believe from the evidence that the plaintiff failed in this particular and such failure ·proxima~ly
icaused or contributed to the injury to the plaintiff, you should
nnd for the Town of Virginia Beach.
Granted April 17, 1951.

E. L. OAST,
J., etc.
page 10}

INSTRUCTION NO. 5-D.

The Court instructs the Jury that even thougn you may
believe from the evidence that the Town of Virginia Beach
was negligent in the care and maintenance of its sidewalks,
yet if you shall further believe from the evidence that the
plaintiff was negligent in her care in looking where she was
going, or in her care in walking along the clear open space
-on the sidewalk, or in her care in walking over a defect or
raised portion of the sidewalk which she could have seen, and
that it was concurring negligence of both parties that caused
the injury, then there can be no recovery by the plaintiff in
this case against the Town of Virginia Beach and you should
nnd for the defendant, Town of Virginia B.each..
Granted April 17, 1951.

E. L. OAST,
J .., etc.

s
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page 11}

INSTRUCTION NO .. 7-D.

The Court instructs the jury that if you shn:11 believe from
the evidence that the plaintiff by the exercise of ordinary car~
could have seen the condition of the sidewalk of which she
complains, then she is guilty of negligence as a matter of law,.
and you should find for the Town of Virginia Beach.
Refus~ April 17, 1951.

E. L .. OAST
Exception ..

pa.ge 12 r

INSTRUCTION NO. 9-D.

-

The Oou:rt. instructs the jury that the plaintiff -mnst show
by a preponderance of the evidence ·that there ,was some con~
dition, other than her own failure to use ordinary care,- which.
prevented her seeing the condition of the sidewalk of which
_she· complains, or showing so111e condition which exc~es her
failure to observe it.
Refused .April 17, 1951 ..

E.LOAST
Exception..
page 13 ~
Virginia:

In the Circuit Court of Princess Anne C'ountv on the 17th
day of' April, 19"51..
"

•

.

•

.

This day came the parties by tlleir aftorneys1 and the Court
doth sustain the demurrers as fo Birtcnerd Dairy and "T. R.
Simpson and this case ,vm proceed as against foe Town of
Virginia. Beach.
.
·
Whereupon, came a, jnry, to-wit: l\L M. Gregory, Fred H .._
Halstead, M~"S. Janet T.homRon., J. B. CI~rk, Willie \V.. ~en,
Elwood P ..AyclTett and ,J. Lawrence Lyie;:wbo were duly
sworn the truth to speak upon the· issue· j"o.f.ned, an~ after hav~
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ing fully heard the e~tidence and argument of counsel, retired
to their room to consider of a ·verdict, and after sometime returned into Court with the following verdict~ to-wit:· ''We
the jury find for the plaintiff and fix-the damages at the sum at
$1,200.00' '.

.

Whereupon, the defendant, by counsel, moved the Court to
set aside the verdict, and grant it a new trial, upon the
grounds that the same is contrary to the law and the evidence,
which motion the Court overruled.
Whereupon, it is considered by the Court that the plaintiff recover of the defendant, The Town· of Virginia Beach,
the sum of $1,200.0Q, with interest thereon from the 17th day
of April, 1951, and her costs in this behalf expended, to which
action of the Court in overruling said motion and
page 14 ~ entering judgment on the verdict, the defendant,
. by counsel, duly excepted .
.And the defendant having ,sig·nifiecl its intentions to apply
to the Supreme Court of Appeals of Virginia for a writ· of
error and supersede.as to said judgment; execution is suspended for the period of sixty days,.· and the Court doth not
require that .the defendant execute bond to perfect its appeal.

•
page 15 ~
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•

•
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NOTICE .OF .APPE-~L AND ASSIGNMENT OF ERR.ORS.
The defendant, Town of Virginia Beac11, a municipal corporation, he~~by gives notice of appeal in this case and that
it will apply.for a writ of error and s1tperserleas, a:hd hereby
assigns the following errors committed at the trial' of this
case. The Court erred at the trial on April 17th, 1951, i.n:
1. Overruling the motion of the defendant to strike out tl1e
evidence offered by the plaintiff ag·ainst the Town of Virginia
Beach~
·2. In refusing to set aside the -verdict against the defendant
as ~ontrary to the law and the evidence, without evidence to
support it and as plainly wrong, and in entering· final judgment for the plaintiff.
.
3. In granting any instructiorn~ for the plaintiff against
tl1e defendant.
4. In failing to grant instructions offered by the defendant.

Supreme Court of Appeals. of Virginia
5. In ref using to set aside the verdict against the defendant
· and enter up judgment for the defendant as· contrary to the
law and the _evidence and without evidence to support it and
as plainly wrong.
6. In granting Instruction P-1 and Instruction P-2..
7. In amending Instruction 1-AD offered by the Town.
8. In refusing to grant Insttnctions 7-D and 9-D. · ·
10

TO"\VN OF VIRGINIA BEACH~
a Municipal Corporation,
·
ROY SMITH,
By RICHARD E. KELLAM
Counsel.
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page 3 ~

The Court: Do you gentlemen wish a pre-trial
conference 1
Mr. Bohannon: Yes, sir. Is your Honor familiar with the
ple~dings and the demu~rer 7
.
·
·
The Court: vYe will have a pre·-trial conference.
Mr. Ashburn: I believe it will be unnecessarv. Mr. Bo- ·
hannon represents the defendant, Birtcberd Dai~y, and Mr.
Smith and Mr. Kellam represent the Town of Virginia Beach
,and the co-defendant, l\fr. Simpson.
·
When this case was brou~·ht it was helieved that Birtcherd
DRiry, Incorporated, and ,John R. Simpson, had some liability
for the maintenance.. of th~ sidewalk at the point where the
defect existed and where this plaintiff was injured. Subsequent investigation lead~ us to beli<'ve that the plaintiff is
unable to establish liabilitv of Birtcherd Dairv or John R.
Simpson.
·
··
So far as we arc concerned thev mav be dismissed and we
will go to trial a!?:ainst the Town· of Virginia Beach.
The Court: That is fairly stated, :M:r. Ashburn. Are we
now ready to proceed?
.
Mr. Ashburn: Yes, Rir, vonr Honor, the plaintiff is.
Mr. Kellam: The defendant is readv.
page 4 ~ The Coui·t: Do you usually swear the jury and
examine them on the voir dire? Sometime8 tbev
- do and sometimes t11ey don't. I am in the habit of doing it,
so we will do it here.
·
( The jury was sworn and examined on the vofr dire.)
'

The Court:

All right, gentlemen.

I

I

''

I

-·i' ',]
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Dr. Qeorge'Duncan.
( A jury was empaneled and sworn., and opening statements
were made by-counsel for the respe~tive parties.)

Mr.. Ashburn: If your Honor please, we. wish to introduce
in evidence a letter notifying the Town of the claim with the
registered receipt, in compliance with tbe statute.
your
Honor mark this as plaintiff's exhibit 1 t .
The Court: Yes, it will be received and marked plaintiff's
exhibit number 1.
.
Mr. Ashburn: I should like to call Dr. George Duncan out
of order. He has some operations to do and is
page 5 ~ anxious to get away.

Will

-··

DR. GEORGE DUNCAN;
e.alled as a witness on bahalf of the pl~intiff, having been first
duly sworn, was examined and testified as follows:
By Mr. .Ashburn:
Q. Dr. Duncan, state your name and your profession,
please.
A. Dr. George Duncan, Norfolk, Virginia, orthopedic surgeon, treatment of bone nnd joint diseases.
· Q. How long have you been practicing that profession?
A. Since 1936 in Norfolk..
Mr. Ashburn: I imagine that no _further qualifying ques. tions are required, your Honor.
He is pretty generally
known.
The Court: Yes.

Bv Mr. Ashburn:
· Q. Dr. Duncan, did you treat this plaintiff, Mrs. Naomi
Trustin Starr, for injuries she received at Virginia Beach
last August'?
A. I did, sir.
page 6 } Q. Plea~e tell tl1e court and jury what her condition was· when vou :first saw her and what care
was required.
A. Mrs. ·starr came to see.me complaining of pain and inability.to walk on her foot without pain. There was swelling
and tenderness over the outer side of the right foot, about
- the mid portion of her foot. She had a sprained fracture at

12

Supreme Court of Appeals of Virginia

Dr. George Dittzcafi.
· the base of her right 5th metatarsal. That is in the mid portion on the outer edge of the f oat. It is the enlarged part
of the bone that yon feel along the side of your foot in the
mid portion. · By a sprained fracture I mean there has been
a tMring of the bone and the ligaments. have been pulled off
the base of that bone.
'
·
Q. What treatment was in order, Doctor!
'
A. A plaster cast was applied from the base of her toes to
below her knee, and then added to that cast was a heel for
walking purposes. The cast to the heel of her foot was so it
would not move, and then she would be allowed to get about.
The cast was also put on in addition because she was travelling. She was going to her home in New York.
Q. Do you know the length of tinie the· cast was required to
remain?
A. No. I referred.Mrs. Starr to Dr. Harrison McLoghlin
of the Presbyterian Hospital, Columbia: Medical Center.. He
took care of her.from then on. Just how long the cast was on
. I don·'t know because Dr. :McLoghlin didn't tell me
page 7 ~- and I haven't asked ¥rs. Starr. Usually they keep
a cast on for a fracture of that type between three
and four weeks.
·
Q. Do you know whether or not she- had received medical
attention at the Virginia Beach Hospital before she was seen
byyouY
.
·
A. I believe she had.
Q. Do ·your records indicate it¥
A. No, my records don "t show that but it is my impression
she had been.
·
Q. Do your records indicate the date when you first saw
her?
A. August 12, 1950.
Q. She returned to her borne in New York,. did she not t
A. Yes, sir.
·
·
Q.. Have yon had occasion to see her since tllat time?
A. I saw her on Februarv 2 of this vear.
Q. What was her condition on February 2f
A. She was still complainin!>; of some pain over the bm:;e
of this 5th mefafarsal where she had sustained the fracture,
and that area was tender to pressure. At that time I ordered
a correction· of her shoe, and this correction threw the weigl1t
away fi:om the foot.
Q. Is there any involvement of tnc veins or arteri<es at tTJc.~
J?Oint of this inj'qry r
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· A. There are no major veins or arteries in the
region of her fracture. She has some varicose veins,
but at the region of her fracture there are none at

all.
Q. Do you know whether or not there is any swelling there
at intervals ·or continuously at the site of the fracture, the
point of fracture!
A. Only from what Mrs. Starr has told me, sir. I have no
.
record of any swelling there now.
Q.. What can you tell us as to the probable duration of the
condition which you found to exist on February 2 as to
· whether there is· any permanent injury, and its extent Y
A. As a. general· rule these f raQtures heal very well and
give very little disability, if any disability. There is still
tenderness at about the area of her injury, but I still see
no reason why she should not overcome this tenderness that
she has, and pain., with the exception of wearing a ·very high
heeled shoe, then the force of her weig·ht would be thrown to
the outer side of her foot and that may persist for even some
time depending on the enlargement and pressure upon the
shoe. No one can tell you just. how long that might last.
Mr. Ashburn: You may inquire, gentlemen.
QROSS EX.Al\HNATION.

By Mr. Kellam:
Q. If she wears a moderate. heel shoe, in your opinion, the
tenderness ,vould not continue for ·any length of
page 9 ~ time, would itf
A. If she will wear a shoe no higher than a Cuban
heel.
By the Court :
Q. What'is a Cuban heel?
.
,
A. The lady understands me. It is a. l1C~el about that high
(indicating). It is not flat, but it is a medium heig·ht heel,
but it is smaller or shorter than a regular heel. That is in
between a flat heel and a llig-11 heel, and that heel would be
satisfactory provided her foot doesn't. roll to the outside, and
if it does she still gets pressure.
.

Mr. Kellam: Thnt j5; all. Thank vou.
excused, your Honor f
Mr. Ashburn : May the Doctor

be
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C. J. Bounds.
The Court : Unless counsel require him further.
you, Doctor.

Thank

Mr. Ashburn: I should like to call Mr. Carroll Bounds,
engineer :for the Town of Virginia Beach, as an adverse witness.

page 10

~

C. J. BOUNDS,
called as an adverse witness, having been first duly
sworn, was examined and testified as fallows:

Bv Mr. Ashburn:
"'Q. Mr. Bounds., what is your official position with the Town
of Virginia Beach, if you please f
A. Supervising Engineer in ~hatge of Public Works.
Q. How long have you held that position, sir?
·
A. Three yeat·s and one month for the Town of Virginia
Beach.
Q. Tell us, please, when this accident to Mrs. Starr first
came to your attention.
A. It was August 10, I believe was the date it came to my
attention. Do you want me to proceed further!
Q. I will ask you questions. That is not the date on which
it happened Y
A. No.
Q. I believe you were not at your office on the day when
it happened, but it wa~ reported to Mr.· Pettit. Do you know
whether that is correct Y
A. I don't.
Q. You don't know?
A. No.
Q. I want to show you some photographs and ask you to
identify the locations, if you please.
Mr. Kellam: Let us see them first, please.

By Mr. Ashburn:
Q. Tell the jury, please, when these photographs
were taken in what direction the came:ra was facing; that is, whether north, south, east or west.
A. You mean in what direction the scene is or the camera?
Q. The direction of the scene.'
·
A. North.
Q. Looking north, on the west side of Atlantic Avenue t
A. Yes, ·sir.

'()age 11
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Q. Is the location there the southwest corner of 23rd Street
.and Atlantic A venue, the sidewalk corner 1
,
A. That is about twenty-one feet or twenty-three feet from
the corner.
,
Q. The depression that we are talking about is shown in
that photograph?
A. Yes; sir.
Q. The holet
A. Yes.
Mr. Ashburn: \\7e offer this as Plaintiff's Exhibit 2.
Mr. Kellam: We object to it until they show who took it,
and show its authenticity. It is possible to take a photograph
of this pencil and blow it up so you couldn't tell whether it
is a pencil or a telephone pole.
.
The Court: I understand he is the engineer for
page 12 } the town.
·
Mr. Kellam: He doesn't say that is the true
size or condition of the hole.
Mr. Ashburn: -I assume he will state the dimensions himself.
Mr. Kellam: It may be correct, but I object to it· on that
ground until it is establishe~ who took it and when it was
taken. If it was taken some time nfter the accident it is not
admissible unless somebodv can establish it shows the true
condition at the time of the· accident.
.Mr. Ashburn: I think we cnn clear that up.
Bv Mr. Ashburn:
.Q. As far as you know., the condition has not been changed
yE1t? Is the condition tl1e same there today as it was last
August!
A. Yes, sir. Our forces didn't think it necessary to change
it.

Mr. Ashburn: We.offer it.
The Court: That is Plaintiff's Exhibit 1.
Mr. Kellam: W~ exeept, your Honor.
Mr. Ashburn: The jury may look that o-ver, if they wish to.
Bv Mr. Ashburn:
·
Q. I hand you photograph number 2 and ask
page 13 } you whether or not that is a view lookin~ toward
the corner store which would be Birtcherd 's Dairy
thereY
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A. Yes> sir.
Mr. Ashburn: We offer this as Exhibit 2..
Mr. Kellam: Same objection as to the other one. The·person who took it is not here a;nd subject to cross examination
as to whether he enlarged it, or not.
·
The Court: I am going to admit it tent~tiv~ly subject to
being ruled on later. I see the point Mr. Kellam is making
there and saw it in the beginning. I will admit that tenta1tively subject to proper connection. That is Plaintiff's Exhibit 2. Plain:tiff 's Exhibit 1 will be ~arked tentatively a~d
also, Plaintiff's E;hib\1 2.
·
By Mr. Ashburn:
·
Q. This· third ·photog·raph pui·ports to be a view looking
almost directly down over the intersection of those two pav, ing blocks. Do you recognize it as· such?
·
· A. That is possible.' I cannot swear to that.
Q. You don't know concerning thaU
.A. No.
Mr. Ashburn~- I will withhold that for the- time being,.
your Honor. This is number 2, and when the jury
· page 14 } :finish with these I will hand theni to the reporter..
By Mr. Ashburn:
Q. Now, Mr. Bounds, as a result of the happening of this
accident yon observed that location and the defect -in. th(_);\
sidewalk, did you not f
' A. YM, sir ..
Q. I want yon to tell us if it isn't true that the same condition has existed there during the three prior years that you
have been Supervising Engineer in the. town.
,4. As far as I know, it bas, si~.
Q. Your records would indicate whether any worir I1ad been
done to repair that condition at that point. Has any such
work been done prior to the happening· of tllis oce1uTence·f
A. Not to my knowledge.

Mr. Ashburn:

That is all, sir.
Mr. J{ellam: You. may come dow11. I want to say to me
Court we want ~o ask that tbe jury Tm given an opportuni(\r- ·
to go down and inspect it f <;>r themselves. We wan"t tbem to
· see the condition as it exists.
The Court: I think i.t. will oe .proper ior them fo do it.
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NAOMI TRUSTIN STARR,
the plaintiff, having been first duly sworn, was examinecl and testified as follows:

By Mr. Ashburn:
Q. Mrs. Starr, please state your name.
A. Naomi T. Starr.
Q. Where was your home during August of last yearY
:A. You mean temporarily?,
, Q. No., your place of residence .
.A. New York, 549 Riverside.
Q. · Were you a vist.or at .Virginia Beach during' AugusU
A. Yes, sir.
Q. How long did you remain there as a guest Y
A. Well, we came down to spend a vacation at the hotel,
and we leftBy the Court:
Q. There is more than one hotel tl1ere.
A. The Sea Spray. It was disrupted due to the accident
and we left as soon as my leg was put in a cast.
Bv Mr. Ashburn:
.
· ·Q. Tell the jury, please, what happened to you.
A .. Well, my companions and myself were walking ak,ng
on Atlantic .Avenue in the direction of north, a north direction, and before we came to this broken ·sidewalk I noticed
the broken sidewalk, and I tried to keep from stepping into
the crevice or place, hole. I stepped on what I
page 16 ~ thought was a concrete slab, the place I thought
was most sturdy.
By Mr. Kellam:
Q. That was most ·what?
A. Sturdy, the ·strongest, because the other par.t was
broken. When I did so my foot slipped and I lost my bal- ·
ance, and I slipped into this-in other words, my toe was
pivoted into this shallow l10Ie in the ground where the concrete was broken in tl1e sidewalk, and down my whole body
Of e.ou~e., I was too·dazed to know what
1 fell over, and I fell.
had happened. I was having excruciating pains.
By Mr. Ashburn:
.
Q. Wbo were _y01tr companions 1
.A. Mrs. Berlin and my daughter Sheila.
now.

She is· married
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Q. What was done for your assistance when you fell?
A. My daughter and my friend immediately-the people
about me tried to give me first aid. They suggested that I
. be taken to the first aid station. Not being acquainted down
there I didn't know what doctor to call, so they suggested
that I be taken to the fire house, which was the first aid station.

By the Court :
Q. The fire station?
A. The :fire station; and Mrs. Berlin, who had her car
nearby, went to get her ear and my daughter asked
page 17 ~ these-she didn't have to ask them rather, but the
people about there offered to give me aid, and
, raised me in the car, picked me up bodily and put me in the
car, and Mrs. Berlin drove me to the first aid. When they
got there they realized what the accident was and they suggested that I go to the hospital.
Mr. Kellam:· Wait a. minute. Don't tell what anybody said
to you.
The Court: I don't know that any great harm has been
.done by that.
Mr. Kellam: I don't know either, but I wanted to stop her
before she did. ·

By Mr. Ashburn:
Q. From the fire station you were ref erred to the hospital?
A. Yes.
Q. Did you go .there f ·
A. Yes.
·
Q. Were you told to see any particular doctor?
A. Dr. Taylor.
·
Q. Did you see him at the hospital?
A. Yes, sir, I did.
Q. What did he do to help you, Mrs. Starr?
A. At the time, you know, my lep:, where it was injured,
the rest of my leg began sweHing and got as big as a pone.
By the Court: ·
Q. As big as a what?
.
A. Pone ; makin~ light bread. You wouldn't
know. very mu.ch about that. ·when you have a break it begins
swellmg., and 1t turned hlack and blue. Th~ doctor, I told him
I had excruciating pains and I told him it must be broken, and
page 18
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he said, "Well, we will see,'' and he didn't-he suggested it ,
was probably just a very bad sprain and he treated it for a
bad sprain.
By Mr. Ashburn!
Q. What did he do Y
A. Well, he advised me to stay off it as much as I could
-and stay in bed and rub it, and then if I was having too mµch
pain that I could apply ice to it, which they did, the people
at the hotel. They sent up quantities of ice for me to apply.
Q. Did it improve?
A. It got steadily worse~
Q. How many days afterward did you consult Dr. Duncan?
A. He told me to come back in two days. I just could not
stand the pain, and I insisted that I be taken there. I couldn't
get there otherwise with such excruciating pain. I insisted
and knew my foot was broken. After all I was a patient.
He may have been a very good doctor, but I was having pain
and I felt this foot was broken. When I came back-shall I
go on?
page 19 } Q. Yes, you may ~o on.
A. When he realized-he put his hand at the
-arch and realized I was having· great pain-

Mr. Kellam: I objec.t to her conversation with the doctor.
By the Court :
Q. Just state wl1at you did and what treatment you got.
A. I insisted on having it X-rayed, which he did.

Bv Mr. Ashburn:
~Q. When it was X-rayed, did the fracture show up?
A. No.
Mr. Kellam: I object to that. There is no evidence that
. the fracture showed up.
The Court: I sustain the objection. Just make your objections and I will rule on- them.
·
Mr. Kellam: That is what lam doing.
The Court: If you juAt say "I object to the question,'' we
will get along better. I think you are right, and I sustain the
objection.
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,

··By Mr. Ashburn:
Q. So it was X-rayed and you were· sent or went

to Dr.
Dun~nY
,
A. Yes •. It was X-rayed, and Dr. Tarlor said he wasn't
sure.

Mr. Kellam~ I object to that..
The Witness: He wasn't sure.
Mr. Kellam: Wait a minute.
The Court: Mrs. Starr, when an objection is made don't·
.answer it until it is ruled on. I sustain the objection.
Mr. Ashqur~ .: . ~ery well, your Honor.
page 20
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By Mr. Asbhr.trn :. Q. Do yon remember the date on which you ret~uned to
your home in .New York!
A. The date?
, Q. Yes.
A. Well, I don't know whether I can give you the. positive
date, the exact date, I mean.
Q. How many days after the happening of the accident Y
A. Let's see-on Saturday I went-I was just trying to
figure it.

The Court: Thinking ont loud.

A. (continuing) That was Tuesday, Wednesday, Thursclay, Friday, Saturday and Snnday, about six days later.
Bv Mr. Ashburn :
"'Q. Were you able to wall{ at that timef
A. The only reason I could walk afte.r tlie injury was be. cause I had on a cad.
Q. That was.after the applieation of tlle- walking castT
A. I couldn't walk on the .:train, no, sir, if tllat
page 21 ~ is what yon mean.
Q. How long did tbe ,cast have to remain on f
A. I had it on for six weeks.
Q. By whom was it removed?
A~ Dr. McLognlin at the 1\1:edicaI Center·.
Q. In New YorJrf
A. Yes, sir."
Q. What was your condition with respect to the us·e of your
leg aiter the removal of· the cast!' .
,
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A. Well, I had a.great deal of pain, and I became more or
less like a thermometer. I am affected by atmospheric
changes.
Q. Mrs. Starr, do you yet have free and unrestricted use
of your limb!
·
A. No, I don't.
·Q. Is there any difference in the size of your two limbs at
the present time!
A. There is, as you c~n see.
Q. Can that be see:n?
A. Yes.
Q. It was the right leg that was broken¥
A. Yes., this leg here. I have to wear special shoes.
Q. Mrs. Starr, see if you can stand down here where the
jury will be able to see the difference ·between the two.
Mr. Kellam: My objection to this is that there
page 22 } is no evidence that this accident caused the difference in the size of her limbs. It may have been
caused from some other condition.
The Court: You may examine her further to develop that
point.
Mr. Ashburn: Very well.
By Mr. Ashburn:
Q. Was there any difference between the size of your limbs
at that point pior to the happening of this accident?
A. There never was.
Q. Will you stand l1ere wb0re the jury can see the difference between the two? It was the right one that was broken?
A. Yes, sir.
The Court: Would you mind turning around this way just
a moment?

A. No, sir.
The Court: All right.
Bv Mr. Ashburn:
· Q. Mrs. Starr, tell u~. please. what moneys it was necessary for you to pay out for medical treatment and what you
did pay out.
A. Well, what I have hereQ. If you have a memorandum you may refer to it.

22
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·
A. Yes. I don't quite understand you. You
page 23 } inean the full amount?
. .
·
Q. Yes. ·
A. Including, Q. You can give the details of the ·amounts where you have
them.
A. When I came to New York I had-they made me use a
wheel chair. In other words, I couldn't walk on that walking
cast immediately, and I had to rent a wheel chair which was
$15.80, and later, when I was able to-when I was able to
walk without the chair I had to buy a walking cane, and for
medicines, about $15.00, and then there wore tips in travelling
for·
·
Mr. Kell&m: That is not a proper expense.
Mr. Ashburn: It is one that. she would not have incurred
if she had not been injured.
The Court: ·what was it Y
Mr. Kellam: Tips.
The Witness: I had to have the porters carry me.
The Court: If it is a necessary expense, all right. I overrule the. objection.
Mr. Kellam: We save an exception~

A. It was approximately $10.00.
Mr. Kellam: I object unless she knows what it is. We are
not dealing in approximations.
page 24 } Mr. Ashburn: She said it was $10.00.
A. (continuing) This was written by my daughter. Then
there were walking shoes·

Mr. Kellam: If it is not a memorandum kept by her, I object to her testifying from it. She came down here knowing
·
she would have to account for her expenses.
By the Court: .
Q. Was it done under your clirection Y
A. Yes, sir. I was too sick at the time.
Q. You say the directions were given by you to your daughter to g-et the sums and copy them 1
·
A. Yes.
Q. And amanuensis?
A. Yes, sir.

'Town of Virginia Beach, et als., v. Naomi T. Starr

23

Naomi Triestin Starr.
By Mr. Ashburn:
Q. You h~d .gotten to the point where ·you had to get. shoes,
walking shoes.
A. They were $14.00. Then I had to stay an extra day at
the hotel, which was $16.00., and taxi for going- to the Medic~l
Center, that was $8.00, and I bad to bring the girl back to
wait on me because I was handicapped, had to bring a nursemaid, you may call it, back to help me out during this sick..;
ness, and the colored girl was $30.00.
'
Q. $30.00 a ~1 cek, was it!
:page 25 } A. Yes, $ir, $30.00 a week, and I kept her for the
full six weeks because I could not even wait on
myself. Her services were $180.00.
' The Court: What was the last item?
Mr. Ashburn: The nurse's wages for six weeks, your
Honor.

Bv Mr. Ashburn:
·Q. Did you ever receive a bill from Dr. Duncan 7
A. Yes, sir.
Q. What was that7
Mr. Kellam: I object to it unless she has paid it.
A. I did pay it.
Mr. Kellam: It is all right if you paid ·it.
A. (continuing) Dr. Duncan charged me $10.00. That is
the charge for the·
By Mr. Ashburn:
Q. CasU
A. Just for the cast, and for the other services an additional $10.00.
Q. So that was $20.00 in all f
A. Yes.
Q. Did Dr. McLoghlin send you any bill for removing the
~astY

page 26 ~

-

·

A. No, he didn't. .
Q. What is the total of those amounts which you
have stnted f
· ·

· A. $353.00.
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Q. How muchf
A. $353.00.

Mr. Ashburn: You may inquire, gentlemen..
CROSS EXA1\HNA'l1ION.
By Mr. Kellam:.
Q. Mrs. Starr, as I understand from your testimony,. when ·
you fell on 'the sidewalk you were put in an automobile and
.carried to the fire station.
A. That is right ..
Q. Then from the fire station you went over to the hospi taU
.
.
A. That is right, yes, sir..
Q. Then after you were treated at the hospital you went
back to the ·holel?
A. Thafis right.
Q. Now, following the fall didn't you go into Norfolk and
receive some treatment at a drug store?
A. No., sir. NorfolH No, sir, I could not go there.
Q. Did you make any statement to any of the persons at
the fire station that you had been in to Norfolk and there
your son-in-law or your brother-in-law, or a drug- ·
page 27 ~ gist at the store where he worked had given you
some treatment T
A. No, sir. I couldn·'t even g·o into the fire station as I was
having such terrible pain. They couldn't take me in there ..
I never was in there.
Q. What day of the week was it this accident happened?
A. I believe on· Tuesday.
Q. And the following day you went to the fire station?
A. Yes, sir.
Q. Is that the only day that you went to the fire station
in connection with this accidentf
A. That is the only time I went. I mean I didn't go alone.
I was sitting in tlle car.
·
Q. Y:on went from the fire station to the hospital ancl received treatment from Dr. Tavlorf
A. That is rig·ht.
_
"
Q. That was all on the dav the accident occurred f
A. That is right.
·
Q. On the day of the accident didn't v,ou go into Birtcherd,.s
place there in front of where vou liad fa.Hen and receive some
temporary treatment t
-
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A. No, I don't recall that.
·
Q. You don't recall gqing .in there and their having given
you ice to apply to your ankle Y
A. No, sir, I don't recall that.
Q. If you had done that you would recall it,
page 28 } wouldn't you Y
.A. Yes, of course I would.
The Court: I believe the witness stated on her testimony
·, in chief that she was dazed.
Mr. Kellam: She said she would have recalled it if she
had gone in there. Isn't it a matter for the jury?
The Court: I say it is. I merely recited some or the evidence given. Is there any harm in that?
Mr. Kellam: No, sir, your Honor.
The Court: All right, then.
By Mr. Kellam:
Q. How long after your fall was it that you saw Dr. Duncan!
A. Well, I wasn't satisfied with the way it was beingQ. I asked you how long after the accident it was t:Pat you
saw Dr. Duncan.
A. I saw him Saturdav.
Q. On Saturdayf
·
A. Yes, sir. Saturday morning I was taken there.
Q. Where was it that you saw him Y
A. At his office. I was carried there.
Q. At his office in Norfolk?
.A. Yes, in a wl1eel chair.
page 29 ~ Q. Did you see him at all at the Virg·inia Beach
Hospital?
A. Dr. Duncan Y
Q. Yes.
A. No, not Dr. Duncan.
Q. What time of day was this that the accident occurred?
A. It was in the afternoon.
Q. Can you tell us any better what time it was, near what
hour?
A. I really don't know. I know it was not early in the
morning, that is positive.
Q. If we say somewhere around two or three o'clock, would
that be an approximate estimation of the time?
·
A. Well, I c~uldn 't say. I don't know for sure. It may ,
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have been nearer the morning, but I don't know for sure. I
mean I wouldn't like to commit myself, pin myself down to
something I am not sure about.
Q. It was daylight?
A. Yes.
Q. A sunshiny day T
A. Yes. I saw the break in the sidewalk.
Q. You saw itt
A. I certainly did.
Q. If you saw the break in the sidewalk you had an opportunity to observe the size of it.
A. Certainlv.
page 30 } Q. The sidewalk at that point is approximately
how wide!
A. The whole sidewalk V
Q. Yes.
A. Or just in that block f
Q. The whole sidewalk.
A. Well, I should say it is about five feet, something like
ilid
.
Q. You mean the whole sidewalk 1
A. Maybe it isn't quite that wide.
Q. Were you and your companions walking side by side Y
A. Yes, sir. I was in the center and one on each side.
Q. One on each side?
A. Yes.
Q. The defect tlrnt you speak of was_ perfectly obvious to
anybody walking along the sidewalk, was iU
A. That is right, it was obvious to me. I don't know about
anybody else.
Q. It could be seen by anyone who was looking?
A. Yes, I reckon so.
·
Bv the Court:
·Q. "Who had good eyesight 1
A. Yes.
By Mr. Kellam :
Q. There isn't anythin~ wrong- with your eyesig-htT
. .A. No. I don't need a Seeing Eye Dog, if that
page 31 } 1s what you mean.
Q. There was notliing wrong with the eyesight
·
of your two companions, was there?
A. No, nothing wron~ with their eyesight.
Q. I believe you said in your direct examination that you
-stepped. on what you thought was a solid piece?
_
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That is right; I certainly did.
What happened then f
What happenedf
Yes.
.li. Due to the ,piece I thought was solid, which happened to
he the only solid piece I found, in my mind it had buckled,
had buckled and was not as solid ·as I thought it was, and due.
to the slipping of my foot, slipping in this crevice., that let
me up and back and pivoted my whole body and I fell forward
and down I went. I lost my balance.
Q. Do you mean by that that the concrete you stepped -on
moved7
·
·
A. It didn't move. It was in that position and buckled due
to the bad condition-due to the condition it was in, I supJJose.
Q. Look at that picture and see if that shows the location
(handing photograph to witness).
A. It doesn't look like it did at that time, not to me.
Q. You think not Y
page 32 } A. Yes, sir.
Q. You think it is different from that timeY
A. I can't say it is different. It doesn't look like the way
I saw it, in other words.
Q. Did you know what kind of store was at that location Y
A. I beg your pardon Y
Q. Do you know what kind of store it was at that location
vou fell Y
.. A. Birtcherd 's Dairy.
Q. That doesn't help you to identify it by seeing the picture at alH
A. I mean the picture doesn't look like it as the street
really is.
Q. Does that show the condition of the streeU
A. That is a little more like it.
Q. Is that the condition as best you remember?
A. It looks somewhat like it. If you will notice on there,
here it is elevated (indicating).
Q. That is the picture that you put in evidence, and· you
say it looks like it. Tell the jury on what part you stepped.
A. I stepped-I noticed the shallow crevice, the hole, like
here (indicating). I tried to avoid it and stepped over here
on this part I thought was more sturdy.
page 33 ~ Q. Will you mark with the pencil exactly where
you .say you stepped Y
··
A. Right along here, rig·l1t along in there (indicating).

.A.
Q.
A.
Q.

.

/•
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Q: Put an X mark there.
A~ Right· along there.
· . .
.
Q. You were walking in a northerly direction; is that cor.rectf
A. Yes.
Q. So that 'would be your left foot that stepped .on ~liat
·
pl~ce; is that correct!
A. No.
Q. Which way were you walking Y· Were you to the left or
the right of this crevice which you mentioned!
A. To the left or right?
Q. Were you to the left of it or on the right-hand side of it!
A. e were going north. I don't know just what you
mean.

,v

.

By a Juror:
Q. Do you know which way north is on that picture!
A. I think in_ that·djrection (indicating) .

.A Juror: I

don't know.
'I'he Court: . I think, in fairne~s to the witness, she should
be oriented. Explain which clirection is north and which is
south.
page 34 ~ Mr. Kellam: I don't know that I can do ao with
.this picture.
Mr• .Ashburn: This is looking southwest at the corner of
the building.
·
Bv Mr~ Kellam:
·Q. If this is the corner of the building and that is south.
west, the point of.the pencil would be north..
A.. Yes.
The Court: "'When yon ge-t to the points of the compass, it
is difficult.

A.. (continuing) I am really more oriented now. I was
.~alk:ing· along here and I saw this bad place, and with my
right foot I stepped up on this block thinking it was safer to
do so, and due to the elevation of? the· concrete, which my sonin-law told me. The Court: Don rt say what he told you .

.A. (continuing} my foot slipped in this b_ole~ this shallow
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place, and it pivoted and me and my whole body pitched forward. I lost my balance and down I went.
By Mr. Kellam:
Q. If this is a northedy direction as shown on the picture,
the sidewalk runs almost north and south, does it noU
A. Yes.
Q. Were you walking· to the east side or the west side of
the sidewalk; that i~, were you nearer to the buildpage 35 ~ ing, between the building and the opening, or be.
.
tween the opening and the street Y
A. I will tell you I was-I don't know exactly whether I
was on the east side or the west side. I saw the hole there.
I could not figure whether I was east or west. I tried to keep
from falling an.d stepped on this elevation and then my foot
slipped'down and I wentQ. Can you answer the question? Do you know whether
you were walking· between the point shown on the picture, the
opening shown on the picture, and the building, or were you
between the opening and the street which is away from the
building·?
A. I believe I · wa~ walking over here (indicating). We
were walking along and I saw this place.
Q. The point yon were walking was to the east, which is
the point between the opening and the street; is that correct?
A. I don't know. I can't say really be~ause I don't know.
I am sure l didn't want to get hurt. ·That is what I am positive about.
Q. You are not sure whether you were walking between
the opening and the building or between the opening and the
street?
A~ Do y'ou mean whether I was undecided whether I was
going·
,
.
Q. No, I don't mean that you were undecided
page 36 ~ about anything. I want to know, as you were walking along the sidewalk. was this opening to your
right or to your left, or on which Aide you say the opening is.
A. I was walking along and the opening was right in front
of me. I could see it.
. Q. I understood you to say vou were walking in a northerly
direction.
A. Yes.
·
Q. And the opening runs approximately north and south?
A. Yes.
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Q. If you were walking in this direction (indicating), you
were walking parallel to the opening?
.
A. I really don't know; I am Rorry. I can't commit myself on that point. I know I had seen this bad place and I
tried to avoid it.
Q. You have marked on this picture where you say you
stepped with your right foot Y
A. Yes.
Q. When· you stepped with· your right foot there, had you
been astraddle of this point T
A. Been whaU
Q. Been astraddle it walking along, with the opening between your feet.
A. ,No.
Q. Had you done that!
page 37 ~ A. No.
Q. When you saw the opening was it to your
right or left,, when you first noticed it?
A. When I saw the opening·?
Q. Yes.
A. What do vou mean f
Q. If this is ·the opening (indicating), and you were walking· in this direction and saw the opening, was it to your right
or"'to your left as you .first saw iU
A. I really don't know. I think it was to the right.
Q. To your right 7
A. Yes. That is what I was trying to protect my right
foot on.
·
Q. If that was to your right, of necessity your l.eft foot
was farther away from the opening, was it not?
A. I believe so ; I don't know. . ·
Q. Did you say you were walking between them?
A. That is right.
Q. Between your two companions?
A. Yes.
Q. If you were walking in this direction and your right
foot was here (indicating), your companions were either
astraddle it or t9 tl1e east of the opening; is that correcU
A. I couldn't tell you what· mv companions saw, whether
they saw it. I was so busy watching· to keep from
page 38 ~ getting hurt I couldn't keep my eyes on my com·
.
panions.
Q. You realized it was a place of danger?
· A.. I certainly did.
.
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Naomi Triistin Starr..
· Q. You say as you walked along and saw the opening you
realized it was a place of danger. Why didn't you stopY.
A. Why should I stop?
Q. I don't know.
A.. I was positive I was stepping on what I thought was
secure.
Q. You say you realized it was dangerous!
A. Yes.
Q. Why didn't you stop 1mtil you found you could step on
what was secure!
A. Secure?
Q. You say there was nothing to indicate to you it was not
'Secure?
A. At the moment, not at the time. The only way I 'dis-covered it is when-it was just an elevation and I felt
·
Q. The concrete didn't move, did it Y
A. The concrete didn't move Y
Q. Yes. It didn't tilt 7
A. No.
Q. You realized it was a place of danger,. but there was
not enough slope to it to indicate to your mind that you might
fall?
page 39 } A. No, I didn't think I would fall.
Q. You say to the jury that ,you were attentive
to what you were doing?
A. Of course I was.
Q. I see. Have you been back to the scene since the time
of the accident Y
A. We drove by there in February, I believe. We drove out
to Virginia Beach but not for that purpose.
Q. You didn't get out and look at it, anything like that T
· A. Yes,. we did.
Q. Do you know who took these pictures?
A. Yes, my daughter took the pictures.
Q. When did she take them Y
A. That very day. It was without my knowle~ge that she
took them.
Q. She took them that very day?
A. Yes.
By the Court: ·
Q. In your presence¥
A. No. I was at the l1ospital very sick.
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Mrs. lVilliam Be·rli·n..
By Mr. Kellam:
Q. The surface of the street was dry,. was it not Y'
A. Yes, it was dry.
'

'

The Court: Excuse me., I hate to interrupt on the ~amination of a witness. How much more time do
page 40 ~ you expect to consume Y
Mr. Kellam: We can have a few-minutes if yorn
recess now,. and probably ·save time.
The Court : We will take· a short recess ..
( Intermission.)
By.Mr. Kellam:
.
Qe: Mrs. Starr., look at this picture that you have presented,.
the one upon which you put a mark.
A. Yes, sir.
Q. I want to ·.identify it for the recorcrol
A. Yes, sir.
Q. It is Plaintiff's Exhibit 3, tentative. W 011ld you mind
puncltjng ·a hole through where you say you stepped, please f
A. Where what?
Q. Where you say you stepped.
A. About there (indicating).
Q. Will you punch a hole througll whe1·e yon s~y yon
stepped?
A.. Yes.
Mr. Kellam: That is all. Thank vou.
Mr. Ashburn·: Stand down, Mrs. Starr.
page 41 ~

MRS. "WILLIAM BERLIN,
called as a witness'· on behalf of the plaintiff, I1aving ·been :first duly sworn, was examined and testified as follows:
Bv Mr. Ashburn:.,Q. Tell the jury your name, please-..
A. Mrs. William Berlin.
Q. Where do you live, Mrs. Berlin f
A. 6032 Crescent Drive, River Point. Norfolk..
Q. Are you a friend of Mrs. Naomi Sfa:rr?
A. I am..
.
Q. Over how many yearR has your acquaintance exfeudedf
·
A. I would say certainly over thirty..
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Q. Were you one of her companions at Virginia ·Beach last
Aug·ust when she had this fall and received these injuries f
A. I was, sir.
Q. Tell the jury, please, just what the circumstances were
in your own way.
A. I met Mrs. Starr and her daughter for lunch that afternoon at Virginia Beach, and we were walking along Atlantic
Avenue and as we reached the corner where this Birtcherd's
Dairy is located ,ve noticed this bad place in the sidewalk, and
we tried to be careful as we went by but Mrs. Starr slipped
and 'fell s·o quickly that the first thing we knew she was
sprawled on the sidewalk in the concrete opening. ·
Q. Who picked ,her up, ~Irs. Berlin Y
· page 42. ·~ A. Two men came out from the crowd who I
later. found were guests at her hotel, and one of
the pedestrians on the street helped lift her in my car. My
~ar was parked around the corner and I went around arid got
it and we put her in the back seat of the car.
Q. About what time in the afternoon was it, Mrs. Berlin Y
A. It was after lunc.h. Piobablv it was between two and
two-fifteen, somewhere in the neighborhood of two o'clock.
Q. Were there many people 011 the beach Y
A. Yes, sir, it was a busy afternoon. .
Q. A ·good many people walking along there?~·
A. Yes.
Q. Did you go with her to the fire station.Y
.A. Yes, I did. I thought it was the police station. · w a·~n 't
iU
Q. It is the same pince.
A ..Yes, sir; it was the police station.
The Court: Kind of like an hone~t man and a lawver.
Mr. Ashburn: About the same thing.
·
The Witness: I thought they were contradic~ory.

By Mr. Ashburn:
Q. Did any of.the represtlntatives of tl1e Town at that place
direct her to some other place for treatment or pbservation 7 ·
· A. T don 'Umow wl1etlwr vou w01ild call the g·enpage 43 ~ tleman w110 ·gave us the form to fill out the desk
sergeant, n nolieeman, or not, but the man in
cl1arge, and he said, "You had better go down to-''
l\fr. Kellam: Don't tell what l1e snid.
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Bv the Court:
·Q. Just tell what you did.
A .. He sent us to the 'rown 1\fanager, and when we reached
there the Town Manag·er waA. away and so his assistant re. ferred us to Dr. Taylor. He said, '' Go to Dr. Taylor and
he will take care of the lady. ''
Mr. Kellam: Wait.a minute. I object to what somebody
said to her.
The Court: Sustained.
The Witness: I apolog'ize.
. The Court: It will be stricken from the record, what Dr.
Taylor said.
Mr. Ashburn: All right; answer these gentlemen.

CROSS EXAMINATION.
Bv Mr. Kellam:
· ·Q. As you, Mrs. Starr and her clanghter were walking aln g
the sidewalk, how were you walking, iri what positions?
A. Well. Mrs. Starr was in the center and I was
page 44 ~ on the side next to Birtcherd's Dairy. I imagine
it is the right going north~ and her daughter was
on the left, on the outside of the street.
Q. Were you walking abreast, the three of you walking
abreast!·
A. Yes, we were trying to keep fo?:ether.
Q. Did.either of you have hold of the other, were you walking arm in arm, or do you recall?
A. I don't know whether she and her daughter were holding arms, but we were not.
Q. This defect which you say you saw in the street, how
is it located; is it across tbe walk as you· were going along
or parallel with the walk as you were wti.lking- along?
A. The only way, sir. that I can describe it is this, we will
say this is the walk and we partienlarly noticed-I can't say
we particularly noticed but I particularly noticed that there
was a definite unevenness at that point, and we were about·
to cross and I tried to avoid it and did avoid it.
Q. Did you say anything to either of your companions
{tbout the situation?
A. I can't recall whether I ~mid anything about that. situation, but I know as we were walking· along we 11ad s:een other
places that were bad and we tried to be very careful.
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Q. Did you see Mrs. Starr when she actually felU
A. Well; I could not say that I saw Mrs. Starr,
page 45 } but I was noticing her feet. I was noticing Mrs.
Starr's feet because I was noticing my own feet as
I looked down at the walk.
Q. You 'saw where she stepped?
A. I saw where she stepped.
Q. Did she step into the defect or hole f
A. Sir?
Q. Did she- step into the opening or the defect Y
A. I want to be perfectly honest about this. I know that
the place was very uneven. I imw her step and her· foot
·slipped. How it slipped I don·'t know, but the next thing I
knew Mrs. Starr was falling on the sidewalk.
Q. You don't say to the jury that she did step into the hole
or that she didn't; is that correcH
A. I say this, that I don't know how Mrs. Starr. stepped
but I know Mrs. Starr was walking with me over this irregular place and slipped. I don't know how she slipped., but I
know she slipped as she walked over the place. Q. I thought you said that you were looking at her feet,
wl1ere she was walking?
A. I said I was looking at her feet and the sidewalk, just ·
as you usually do wl1en you look clown.
.
Q. If you were looking at her feet, was there anything to
prevent you from ~ceing whether ahe stepped into the opening, or not?
page 46 } A. I would like to be perfectly honest. If I have
to be definite, I would say· she stepped in sort of a
well or opening in the concrete sidewalk. I want to be perfectly honest with the jury. I would say she stepped in an
opening artd .she ·slipped in it.

By tl~e Court :
Q. You mean a depression f
A. A depression or hole in the sidewalk. I saw her-we
will say tpis is the block (indicating), and I saw her step on
that and saw her foot go in and she sprawled over.
Bv Mr. Kellam:
•Q. Do you mean she stepped directly on the edge of the
well, openin,g- or depreAsion 1
· A. As, well as I can ri?member; Mrs. Starr's foot was on the
block itself and it seemed to have slipped from that block and
slid in that crevice. ''lhat I can say and what I can remem-
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bar of it, her foot, the point of her toe, the point of her shoe,.
seemed to have stuck in what was the crevice or hole, whatever you want to call it, and threw her forward.
Q. You were looking at her feet and could see approxi:_
mately how clQsely she stepped to that depressionJ could ·yo.u l
A. I would say she was on this block an4 her foot seemed
or sort of went into the block. I mean it doesn't seem like
the block was even with the other blocks,. sort of slanted over,
· a,nd her foot must have turned as it reached the
page 47 ~ block and sort of sloped or slanted on the block
that caused it to turn.
.
.~
Q. As it turned out., it slid in the crevice or opening; is.
that correct Y
A. All I .can .tell. you, sir, she was walking abreast with
us and her "foot we;nt into t:bis point and she sprawled for"Ward.·
Q. It looked like her f oat sort of tu med 1
A. No, I wouldn't say her foot turned.
0

. The Court : l think the witness has been sufficientlv ex..
amined on that point.
Bv Mr. Kellam:
"'Q.· Do you recognize this as a piclure of the location (hanq.ing photograph to witness)!
A. That is right, sir.
Q. That is the location f
A. That is Atlantic .Avenne, isn't itf
Q. Yes. Yon recognize that as the .location f
A. The reason I asked you that, I see so many Birtchercl
sig-ns.
·
Mr. Ashburn: Let me see tilaf, please.

By Mr. Kellam:
Q. I say that is the location, is it not?
. A. Yes.
Mr. 'Kellam: We offer it in evidence as· Def'endant~s Exhibit No.· 1.
page 48 f The ·court': That will be· Defendant's Exhibit
Number 1.
Mr. Kellam: Yes, sir: I will show it to the jury and· then
I will ask her about it ..

I
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By the Lady Juror:
,Q. How deep is this crevice in the street 1
A. How deep is it Y
Q. How wide or deep is the crevice?
A. Well, I would say it is about two inches deep, and about .
an inch or an inch and a quarter wide.
Mr. Ashburn: I expect there will be some testimony of the
measurements of it.
The Witness : I imagine so.
By Mr. Kellaµi:
Q. Mrs. Berlin, in which direction were you walking!. Is
this plain to you 7 Here is Birtcherd's Dairy. Do you understand that is facing south, that the picture is taken as if
you were facing south 1
·
A. That picture was taken facing south and we were going
·north in this direction (indicating).
Q. Where is the place you say Mrs. Starr fell?
A. Well, this particular point right in here is where Mrs.
Starr fell.
Q. For the purpose of the record. that is the opening which
is near the bottom of the picture 7
page 49 } A. That is right.
Q. And this is Defendant's Exhibit Number l;
for the record.
A. Just a moment. I hate to admit this, sir., but I have
had to wear glasses and I haven't them.
The Court: I did this the other dav for a witness who is
eighty-four years old, let him have my glasses and he could
see just as well as I could see with them.
The Witness: Your honor, I am not older than eightyfour. That won't be fair.
The Court: Just trv them.
The Witness: Thank you, sir.
Bv the Court :
Q. Do you or do you not see with them?
A. It certainly enlarges it. "'\Vell, it was right here at this
point, right about .here (indicating).
·

•

Bv Yr. Kellam:
"Q. Would you mind marking· it
the record!

AO

·
we can identify it for

:Supreme Court of Appeals of Virginia

38

- I

•

•

-Mrs. William Berlin.
· A. I couldn't accurately mark this, as much as I want to.
I will say it was in this vicinity right in here that it happened (indicating).
.
·
Q. Will you draw a circle around the vicinity?

The Court: I suggest that you put a hole
page 50· ~ through it with a pin. Do you have a pinf
·
Mr. Kellam: No, sir.
,
The Clerk: I have a paper clip here. I think we can open
it up.
·
Mr. Smith : Here is one already opened.
Mr. Kellam: Put it where you think it was.
(Witness indicates on photograph.)
By Mr. Kellam:
Q. That is where you say she fell f
A. That is right.
Q. As you were walking along the sidewalk which side of
this opening down the ·center were you on, were you next to
the building or next to the street?
A. I was nearest this side (indieating).
Q. Nearest the building?
A. Yes, here, uh uh.
Q. Mrs. Starr, I believe you ~aid, was in the center?
A. Yes, Mrs. Starr was walking right along here.
Q. Her daughter was where?
A. Her daughter was on the left.
Mr. Ashburn: I think this side would be right, going north.
The Witness: ·we were going north. Is this the outside f
page 51

~

By Mr. Ashburn:
Q. It would be to the right?
A. Pardon me just a moment.
l\fr. Kellam: I will show her this picture, if it will help

~~

.

The Court: Facing north, the. right is always east.
has been that way ever since the beginning of time.
Mr. Ashburn: The outside will he sufficient.

It

A. I was on the right., her daughter was on tbe left and
Mrs. Starr was in the center. Vi7here is Birtcherd's Dairy,
right here f
·
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By Mr. Kellam:
Q. Here is Birtcherd's Dairy (indicating).
A. Her daughter was on that side and I was on this side,
I was on the right going north.
Q. You were nearest the building t
A. That is right.
.
Q. You were not walking astraddle this opening here, were
you, down the street, marked down there, were you walking
,
astraddle of that f
A. No, I was not.
Q. You were completely to the right of the opening; is. that
-correct!
'
A. That is right, -right of it, uh, uh.
page 52 ~ Q. The street was dry, was it noU
A. Yes, sir..
Q. ~nd the sun was shining?
A. That is right.
Q. What kind of shoes did Mrs. Starr have on, do you re-call?
A. She had on Oxfords.
The Court: This was a year and a half ago. Women know
about the~e things, I suppose .
.The Witness: I can't remember about other things but I
,can remember people's shoes.
By Mr. Kellam:
Q. Were they similar to the ones she has on now~
A. On that order, yes, sir, Oxfords. Are witnesses allowed
to comment?
The Court : I reckon not. Maybe I should ·not. Go on.

By Mr. Kellam:
Q. After Mrs. Starr was put in your automobile, where did
you go?
A. Right to the police statiQn.
Q. From there where did you go Y
A. To Dr. Taylor's office.
Q. Did you go back to the police station on the dav following. the happening of tllis accident?
··
page 53} A. Not that I. recall. _I mi~ht have. I think-I
apologize. I thrnk I went back to see Mr. Bound~
the Town Manager, to see if he had come in.
·
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lJJrs. William Berli·n.
Q. On the first occasion when you went to the police station, did you and Mrs. Starr's daughter see anyone thereY
A. At the police stationY
Q. Yes .
.A. I don't know who it was we saw, but we saw a man that
.gave us this application to fill in.
Q. Have you seen him here todayY Was he not one of thegentlemen who was in the witness room Y
.A. The gentlemen that was in there (indicating) t
Q. In the witness room, yes!
·
A. Now I know who he was. He was wearing a uniform,.
yes.
·
·
Q. Didn't you at that time make some statement to him
as to how the accident happened t
.A. I can't recall., I remember :filling in the application .
. Q. Let me ask you if you didn't make this statement to
him, that Mrs. Starr had stumped her toe while walking along
the sidewalk and had fall en Y
.A. I can't recall that, sir.
Q. Do you deny that you made that statement to him Y
· A. I can't affirm it because I can't recall it. I
page 54 ~ rem~mber he was quite busy when we arrived therethat day and be said, ''I am quite busy. I will
have to give· you this application to fill in,',' 3:nd he didn't
seem to have time for us.
Q. That was immediately after the accident had happened,. ,
was it notY
A. Well, right after the accident we came up to the police
· station~ Mrs.. Starr was in the car.
Q. It was fresh in your mind then as to how tbe accident
l1appened, was it?
A. As to how.the accident happenedT
Q. Yes.
A. Oh, I can recall that but I can't recall the conversation.
I :can't recall having said that fo the desk sergeant.
· Q. You don't remember, and you don't deity that you said
ttf
.
'
A. I can't affirm it., no, sir.
q. And you neither deny itf'
A. I can't recall it.
Q. Wellr do y@u deny tl1atyou said itr
, A. I say I can't recall it.
'

.

'

Tbe Court: Tne witness Im~ answered tlie question.
she doesn't recall it., she can neither deny nor affirm it.

If
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1.11rs. Sheila. Sack$.
Mr; Kellam: I asked her if she said it.
The Court: She can't answer if she said she ·
didn't recall it.
Mr. Kellam : vV e save an exception.

page 55

~

By Mr. Kellam:
Q. Do you recall whether she was carried into Birtcherd 's
Dairy' immediately after the accident Y
A. She was not carried into Birtcherd 's Dairy.
Q. In the store there 1
A. That is right.
Q. Did you make any statement at the po~ice station that
she had fallen in front of the entrance to Birtcherd's Dairy?
A. I did not. ·
Mr. Kellam: You didn't make that statement. That is
all, thank you.
M:r. Ashburn: Stand down, l\irs. Berlin. You may stay
in the courtroom now.

MRS. SHEILA SACKS,
called as a witness on behalf of the plaintiff, having been first
duly sworn, was examined and testified as follows:
page 56

~

By Mr. Ashburn:
Q. Tell us your name, if you please.
A. Sheila Sacks.
Q. Are you related to l\:[rs. Naomi Trustin Starr?
A. That is right. She is my mother. .
Q. Were you in lier eompany at Virginia Beach on an afternoon in last Aug·ust when she sustained a fall and some injuries?
.A.. Yes.
Q. ·wm you. tell the jury, please: in your own way just
what occurred? First, tell us approximatelv what time of
day it was.
"
A. Well, I would say it was aronnd two or'therea.fter, either
before or after.
·
(~. Early in the afternoon?
A. Yes, sir.
·
Q. Who was with your mother and yourself at that time f
, A. Mrs. Berlin.
Q. Tell us just what occurred as nearly as you can.
A. Well, my mother, Mrs. Berlin and myself were walking
along on Atlantic Avenue at Virginia Beach and we passed
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Birtcherd's Dairy, and there was a-it is more like an elevated block, cement, and as we were walking along all of a
sudden Mother fell forward, fell on the ground, before we
could even get our hands on her, she. fell so quickly.
Q. Who picked her up f
page 57 ~ A. There was one man who was staying at the
·
hotel. I think two were, aud they helped us lift.
her up and put her in l\frs. Berlin's car, and we went over to.
the police station and they advised us to go over to Ree Dr.
Taylor. I think he is at the Virginia Beach Hospital.
Q. You followed those directions Y
A. That is right.
Q. Immediately before she fell had you noticed the condi.. tion of the sidewalk f
A. Yes.
Q. You had noticed it.
A. Yes, I did.
Q. Are you able to describe it Y
A. Yes, I can describe it.
Q. Mrs. Sacks, did you take these two photographs here?
A. Yes, I did. ·
Q. And when did you take them f
A. I took them after I came back from the hospital where
Mother had been.
Q. After you came back from the Virginia Beach HospitaH
A. Yes.
Q._ Was that the same day or a subsequent day?
A. The same dav.
, Q. Do these thr.ee photographs and the one the defendant
introduced show the location; that is, the place
pRge 58 ~ she fell on Atlantic Avenue?
A. That is right.
Q. You didn't take any m0asurements of this depression,
I take itY
A. No, I didn't.
Q. Tell us generally w]mt the hole consists of, or depression; just how large it is.
A. It is. The Court: Excuse me. l\f r. Ashburn. Have vou completed asking her ouestions about the photographs y
Mr. Ashburn: Ycs, sir.
·
The Court: Thev were tentativelv marked.
Mr. Ashburn: r·wm dc,Telop that:
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By Mr. Ashburn:
. Q. Taking photograph which is marked P. X.-2, tell us
where you were when you took the photograph, and what sort
of camera you used.
A. I have a usual Kodak-no, it is not a Kodak either. It
is a 120 camera-I really don't know. It was my sister's
earner~. It was an Ansco camera. I borrowed it7
Q. An Ansco camera and you borrowed it f
A.. I borrowed it.
·
Q. That was taken in what direction 1
A. Facing north as you we.re standing at a point
page 59 ~ where Mrs. Starr fell, there on the ground where
it happened.
Q. The camera was low down to the ground 7
A. Yes, sir, down on the sidewalk.
Q. And that is P X-2. As to photograph marked P X-3,
what have you to say about that, what view is that f
A.. That would have been about southwest.
Q. It shows Birtcherd 's Dairy structure?
A. Yes; in other words, facing Birtcherd 's Dairy when I
t.ook this picture. It was from a higher level, probably about
my waist.
Q. The camera had an elevation of about your waisU
A. Yes, sir.
Q. That is P X-3!
A. That is right.
Mr. Ashburn: Your Honor, we now suggest that these
ou~;ht to be received without qualification.
The Court : Yes. They will be received in the usual course
as exhibits, the "tentative" being erased by the court.

By Mr. Ashburn:
Q. You didn't take this one (handing photograph to witness)!
A. No, I didn't take that.

::Mr. Ashburn: You mny inquire.
page 60}

CROSS EXAMINATION.

Bv Mr. Kellam:
·Q. Mrs. Sacks, the three
the sidewalk t

of you were walking abreast along

44

Supreme Court 0f Appears of Virginia

.

Mrs . Sheila Sacks.
A. That is right.
Q.. Were you holding onto each other t
A •. No.
Q. You were nearest the building, I believe.
' ·
A. No, I was to the right, mo1·e to the side of the· street..
Q. Of the three of you, you were out nearest the street, on
the outside Y
· A. On the outside ..
Q. Where was Mrs. Starr, your mother °l.
A. Mrs. Starr was,-my mother-in other words.1 she was
to my left.. ·'
Q. Where was M:rs. Berlin walking!
A. To the left of my mother.
Q. Mrs .. Berlin would be nearest the building f
A. Yes.
Q. Your mother in the center, and you nearest the streetr
A. That' is right.
Q. You say -you had noticed this opening in the sidewalk!
A. That is ,right.
page ,61} · Q. Had yon noticed it .for any apprecia-ble length
. . . of time prior to the fall of your mother t
A. I could have sighted-I can see tJ1ings on the ground
quite a distance away ..
Q. How far were you away when yon first noticed it?
A. I would sav I was at least fiftv feet.
. Q. You saw nothing· except the opening there ; is that riglit,.
at that time?
A~ I would not say I saw the opening. I would say I saw
the sidewalk and saw the condition it was in~
·
Q. You saw the· condition of the sidewalk when you were' fifty feet away?
A. That is right.
Q. Did you make any comment at that time to your mother
about itf
A. No, I didn "t. She saw it. ,
Q~ What°?
A. I am certain she saw it when she g·ot closer to it.
Q. How close was sbe to it when sne saw it t
A. You will have to ask l1er. She told me afterwards sl1ehad seen it.
Q. She ·didn't tell yon,·
A. You mean while she was falling?'
The Court : Yon are going· to open up hearsay testimony
now.

,.
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page .62

r

Mr. Kellam: She might, in response to the ques-.
.
tion, say what her mother told her.
The Court: You asked ber when her mother saw 1t.
Mr. Kellam : I asked her when her mother saw it. I
wanted to know how she knew her mother saw it.
·
The Court: That is what she told you. It is hearsay. You ·
asked for it and got it.
Mr. Kellam: I am bound by it. I will have to accept it
then.
·
The Court : .A).l right.

By Mr. Kellam:
Q. You say she told you after she had fallen?
A. Yes.
Q. You don't know whether she saw it prior to falling except what she told you, or not, do you Y
A. That is right.
Q. Was any comment made by either one of. the three of
you as you walked along as to the condition ·of the sidewalk f
A. About that particular spoU
·
Q. The condition along there where you· were walking.
A. The condition of the sidewalk bad been bad all alo,ng.
Q. I didn't ask you what it was. I asked you if any com- .
ment bad been made between the three of you as
page 63 r you walked along as to the c~mdition of the sidewalk?
.
A. I can't recall a.ny comment at this moment.
Q. You said nothing to your mother prior to her fall as
to the condition of the sidewalk; is that correct?
A. I don't think so.
Q; Where was your mother walking with reference to the .
division line between the concrete blocks which generally run
north and south?
'
A. I think she was a little to tho left of it.
·
· Q. That would put you to the rig·ht of it; is that correct? .
A. Yes.
.·
·
Q. Mrs. Berlin wa~ nearest· to the building; is that correct?
A. That is right.
Q. Did you see your mother's f~c>t at the time she was walkirig- alon~,. did you notice tllem T
A. I don't understand what you mean.
. Q. Were you noticing your mother ~s feet as you were walk~~~,

A. No. I don't look at people's feet wl1en I walk.

.
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Q. And Y.OU were not Y
A. No, I was not.
,
·
Q. You didn't see where she was stepping at alU
A. No, I didn't see where she was- stepping.
page 64 ~ Q. Wby do you say she was close to that place
when she stepped and fell 7
A. Her foot was in it.
·
Q. Do you mean she stepped in it?
A. No, she didn't step in it but her foot was in it.
Q. How did her foot get in itt
.A. That is a good question.
Q. You don't know, is that what you mean Y
A. I don't know.

The Court: Perhaps for the record, you might say law of
gravity.
Mr. Kellam: I don't think it was law of gravity.
The Court: I can arg·ue that, but I am not going to clutter
up the record with it It is still the law of g·ravity.
Mr. Kellam: If she stepped into it, it is not the law of
gravity.
The Court: It has a lot of ramifications.

By Mr. Kellam:
Q. Mrs. Sacks, did you go to the police station on the day
following this accident?
'A. No~ we went to the police station the day of the acci ..
dent.
·
Q. Did you go any time after that at all Y
page 65 ~ A. Yes, I did.
Q. Was that the day following the accident?
A. Yes, I think it was the dayQ. On that occasion did you talk to the gentleman who was
in the witness room with you a few minutes ag·o Y
A. No, I didn't speak to him. I spoke to Mr.. Bow, I think,
the City Manager.
Q. Bounds, you mean.
A. ·Yes.
Q. He is the only person you talked to?
A. There may have been other people in the station.
Q. Did anyone give you any information about filling in a
blank?

A. No.
. Q. Wer~ you in company with Mrs. Berlin at that time,

were the two of· you together Y

·

_
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.A. The first time I was with her and the second time I was
.alone.
Q. When you went with Mrs. Berlin, was that the day of
the accident?
A. That is right.
Q. Was any blank given to either of you to fill inf
A. I. didn't fill in anv blank.
Q. Was any handed to _you, or any infonnation asked from
which the blank was filled in Y
page 66 } A. Not tbat I recall. I didn't do the speaking.
Q. You mean Mrs. Berlin did the talking 7 ·
A. Yes.

Bv the Court :
·Q. You say Mrs. Berlin did the talking!
A. I am not much for talking.
By Mr. Kellam:
Q. Do you recall seeing· at the station the gentleman in .the
witness room a few minutes ago!
A. Yes.
Q. You saw him there?
A. Yes.
Q. Did you s~y anything to him at all!
A. No. Just a moment. I may be lying. I may have said
'Something to him but nothing I recall.
Q. Let me see if I can refresh your memory. Did you say
to him that your mother had stubbed her toe and had fallen 7
A. I don't think so. '
Q. You are not sure about whether you did, or noU
A. I am not sure. I wouldn't swear to it.
Q. Did you on that occasion or any other occasion say to
him or .Mr. Bounds that your mother had first been carried
into Birtcherd 's Dairy and there given Rome treatmenU
A. I may have snid I put some ice on it. .
Q. At Birtcherd 's. which was the place in front
page 67 ~ of which she bad fallen.
A. That is right.
Q. Was your mother carried in there and sat dqwn in a
chair and some ice put on iU
A. I don't think so, no.
Q. Did you get some ice there and put it on her fooU
A. We got some ice there, and we vut her in the car.
Q. Did you at _that ·time say anythin~ to them about your
motl1er having gone to a drugstore in Norfolk that l\fr. Berlin
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operates or where he works and had received some treatment?
A. Yes.
Q. She hadf
A. Yes .
. Q.. She was carried into Norfolk to· the drugstore·!
A. -No, she was not carried in the drugstore.
Q. She went in Y
A.' No, we took her to the police station. .
Q. I asked you if you said fo them she had been carried in
a drugstore where Mr. Berlin works.
A. I said to who?
Q. To the gentlemen at the police station that you were
talking t,o. . · ·.
A. I didn't say anything to him ..
Q. You didn't say anything to himt
· A. I clon 't recall saying anything to that effect ..
page 68 } Q. Was your motl1er carried into a drngstore. .
and given treatmenU
A. I ani telling you I was so excited I don't remember that
rlay.
Q. You don, 't remember whether she was?
A. No, she was not taken to a drug store. Was she taken
to a drug store Y She was not ~aken to a drng store.
Q. Did yon on the clay following the accident tell them at
the police station your mother had been carried intq a drug
store in Norfolk on the day of the accidentf
Mr. Ashburn:

Would that make any difference, Mr ..

Kellam?·
Mr. Kellam: I don't know.
By MF. Kellam:
·Q. Let's see if I can refresl1 your· memory. Did you ten
them she had gone to Blair's Drug· Store., or some drng store
and a horax solution put on her f ooi?
-

The ·court: :M:ay T interpose this statement? What pos·sible relevancy has that to tlle case T
Mr. Kellam: It goes to the credibility of this witness.
The Court: If you can recall it, you ean sav so .. We are
wasting •time here over it..
.

A. I don "t re·call it..
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The Court: She said she doesn't recall it. Ordipage 69 ~ narily it would go to the credibility of the witness,
.
but where she has stated she was upset and disturbed
about her mother's condition, I don't see how it could have
very much bearing on it. I want you to understand, lady and
gentlemen, I am not trying to say what it would suggest to
vou. I don't mean that.
.. Mr. Kellam: She was down there to report it, and she· was
not so excited she·dicln't know what she was doing.
The Court: I am trying to save a little time, Mr. Kellam.
If you think it is of any importance to your case, I have nothing to do until Monday morning.

By Mr. Kellam:
Q. Do I understand you deny you made this statement!
A .. I don't deny it. I don't recall it.
The Court: That is tbe last question on it, that she didn't
recall it.
·
·
Mr. Kellam: I am bound by your Honor's ruling.
page 70 ~

CARROLL J. BOUNDS,
recalled on behalf of the plaintiff, was examined.
and testified as follows:
By Mr. Ashburn:
.
.Q. Mr. Bounds, did you subRequent to this accident take
some measurements of· the depression in the ~idewalk Y
A. I took one subsequent to taking it this morning b~fore
coming over today.
Q. Did your figures agree both times¥
.A.• SirT
Q. Did your figures agree both times 1
A. Exactly, sir.
· Q. Have you a record of iU
A. I can tell you what it was, the figures I took. Let me'
explain I didn't take the one Mrs. Starr has pointed to. I
took the measurements of the depression you would' ordinarily go over going down the sidewalk and it was eleven
sixteenths of an inch in the. deepest part.
Q. You say you haven't taken the one Mrs. Starr pointed
ouU
·
A·. I haven't taken the one she pointed out. That is an expansion joint between the
pieces of pavement. Th~re is
no broken sidewalk. They are only joints.

two
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Q. That is your figure, isn't iU
A. Yes. ·
Q. What is the condition at this point here where
page 71 ~ the pencil is (indicating) Y
A. That I haven't- got a mea~urement on be·cause we thought the depression she hit was here (indicating),
at least I did.
Q. You never measured this place at all where the pencil it V
A. Not the exact measurement, no, sir.
Mr. Ashburn : That is all, sir.
CROSS EXAMINATION.
By Mr. Kellam:
Q. Mr. Bounds, when you went down to make the measure:..
ment that you made of the sidewalk, why did you make the
measurement at this place, from what source of information Y
A. From the report that came to me from the fire station
or police station that the lady had been hurt on the sidewalk
and that she was in the car and was unable to come in. Her
daughter came in to talk to me and in talking to me I got the
impression the accident had just happened. It was not until
I asked the fire station and found out they lmd been there the
day before.. Then from the conversation with her, she told
me her mother had stumped her toe on the sidewalk in front
of Birtcherd 's and had fallen, and I went to investigate the
sidewalk in front of Birtcherd 's to see what had caused her
to stub her toe, and the only depression I could find in the
sidewalk as you were walking north were the expansion joints
which are every five or six feet in laying concrete
page 72 ~ sidewalks. The settlement there varied, three different joints, five sbdeenths nine sixteenths, and
eleven sixteenths.
.
Q. vVhen you speak of a sixteenth, a sixteenth of whatY
A. Of an inch. I measured that with a calculator I have
here in my pocket.
Mr. Kellam: That is all, come down.
Mr. Ashburn: We rest, your Honor.
Mr. Kellam: Does your Honor want to adjourn for lunch Y
The Court: We will take a fifteen minute recess.
i.

Thereup, at 1 :05 P. :M., a recess was taken to 1 :25 P. M..
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page 73 }
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AFTERNOON SESSION.

Met at close of recess.

Present: Same parties as heretofore. noted..
( The Court and counsel retired to chambers.)

Mr. Kellam: May it please the Court, on behalf of the de·fendant, the Town of Virginia Beach, we move the Court
to strike the evidence of the plaintiff on the grounds that
there has been no showing· of any negligence on the part of
the Town of Virg·inia Beach, or anythin~ suggesting a state of
facts that would put the Towrl on notice that the sidewalks
were in such condition as would cause injury or be likely to
icause injury to a person who was observant of the conditions
:as they went along.
The plaintiff testified· in this case that she stepped on a
part· of the side walk which she th(?up;ht was secure. She was
walking to the left of the opening in·between the joints of the
sidewalk and -had been walking to the left of that
page 74} point for some considerable distance. The evidence shows that the openings extend along the
sidewalk for more than fifty feet, and it also shows that the
depression which she speaks of could be seen for more than
fifty feet. At no time, according to her evidence, was she ever
astraddle of that opening but at all times was to the left of it,
and she says that at the time she fell she was walking along,
:and the pictures show that she was to the left of the opening
and that her foot slipped. The street was dry. There is no other
place where she says her foot slipped that is not level and,
.as a matter of fact, secure, and "there was nothing to put the
Town on notice that some person mig·ht likely be injured by
slipping on that part of the sidewalk.
She does not claim that the openirn>· was the cause of her
'Slipping. She said she slipped, and the picture shows she
had stepped several inches away from the opening. The cause
of her fall was not due to the opening in the sidewalk at all,
.and there is nothing to put the Town on notice that same perSOJl would be likely to slip. It is nothing but plain
page 75 ~ concrete and nothing to s~ow it is any ~ifferent
from any other part of the sidewalk Qr that 1t would
cause somebody to slip and fall.·
·
Until the Town has received notice of the fact that the concrete was slippery or that there was some condition which
·might _cause her to slip and fall, there is no obligation upon,
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tl1e:tn to repair it. The Town is not an insurer of the safety .of
persons using the sidewalks. All that it is required to do is
to use reasonable care to keep its sidewalks in. a reasonably
safe condition, arid the condition of· the sidewalk would have to
be open. and· apparent, and it would have to be· apparent to
the Town that some person would be likely to slip who was
using proper care, ordinary care, for their own protection ..
In addition to that, it would have to be guilty of contributory
negligence, and they have shown no primary negligence on
the p,art of the Town.
Prior to the Southerland case there was a case of Rose
ag·ainst the ·City of Richmond which fixed some liability on
the city for raising in its sidewalks, but t11e case of Roanoke
against Southerland decided by the Court in June; 1933, contains .this statement: '' There is no suggestion by
page 76 ~ tl1e defendant of contributory negligence on the
part of the plaintiff,'' so the con rt in that case decided it didn't pass on contributory negligence. The accident
·happened at 9 :00 o'clock at night· and in that case tl1e street
lights were burning. It was similar to this case. In the
Southerland case evidence sI10wed that at the place of the accident the sidewalk was constructed of two rows of concrete
blocks and the entire width of the sidewalk wa8 ten feet. In
the middle, where the two rows ·of conct·ete blocks came tog-ether that the block on the inner side of the sidewalk away
from the curb had sunk below the block of concrete next to
the curb. The depression ran parallel with the curb and extended a distance of about twelve feet in the center of the sidewalk, that the highest point of elevation was about one and
one-eighth inches and extended twelve feet to no elevation or
even with the extended portion of tlle sidewalk. The entire
distance presented a depression or elevation averaging threefourths of an inch, and the one and one-eighth inch elevation
or depression extended a distance of seven inches which
p;radually decreased to evenness, that upon reaching tile point
of the depression a part of her foot struc1{ the elevation and
tlie other,part went down, causing her to fall ancf
page 77 ~ seriously injure herself. ·
·Counsel for the City insisted that upon aU of
the facts shown there was no negligence upon its part sl10wing as a matter of law it was ~;uilty of negligence, and there
was no liabilit"y upon them. It is identical with what we have
here, two rows of concrete with an opening- in the center, and
one being higher than the otller and she stepped .down and
fell. The court in that case said that, as a matter of law,.
there was no negligence on the part of the town regardless
of any contributory negligence.
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The Court: What does the record here show, eleven-si~teenths of an inch Y
Mr. Ashburn: By Mr. Bounds it does, but by one of the·
ladies about two inches. ·
·
The Court: I don't .think you need read any more now.
Let's see what Mr. Ashburn has to say.
Mr. Ashburn: The law has been in a considerable state of
confusion in Virginia concerning these sidewalk injuries, but
I believe an analysis of the decisions leads to the conclusion
that each case stands on its own facts; for example, a~ Mr.
Kellam said to your Honor, in the case of the City .
· page 78 } of Richmond against Rose, 127 Va., 772, the City
was held liable where a pedestrian stumbled and
fell on a sidewalk, in which the court said:
'' A difference in level existed all the way across the sidewalk at both ends of the lifted section along the lines of the
expansion joints, at right angles to the sidewalk, but it was
not the same difference at the inner edge of the sidewalk, next
to the building line, as it was at the outer edge, next to the
street curbing and the tree. At the inner edge the lifted
section stood one-half inch and at the outer ·edge two
inches above the level of the other sidewalk, at both ends of it.
There was no break in the section afore said, other than its ·
being lifted in the manner described at the expansion joints,
which caused the surface of the ends of such section to stand
perpendicuh1rly abo,ve tlte level of the -sidewalk which joined
it at such ends, the elevation being a half inch at the inner edge
g-radually increasing to two inches at the outer edge as aforesaid.''
That was the only defect in the sidewalk and they held the
City liable.
·
At a later time the Court of Appeals decided this Southerland case which Mr. Kellam has read to your Honor, and that
was ·in 1933, I think, and at a later time, in 1941, it decided the
case of Buck versus City of Da;nville, 177 Va., 582. In the
. Buck case the plaintiff had recovered in the lower court a
verdict of $500.00. The court set it aside upon- tl1e ground
that there was insufficient evidence to show the absence of
reasonable care pn the part of the City of Danville,
page 79 ~ and the lower court entered a ,final judgment for
·
.
the defendant. On appeal the jury verdict was
reinstated and the plaintiff allowed to recover, the court saying this :
· ·
·
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''We have not overlooked the decisions of· this- court in
City of Roartoke versus Southerland, 159 Va., 749, 167 s~ E.
5243, arid City of Staunton versus Kerr, 160 Va.., 420, 168 S. E.
326, but as was said in Rose's Case, decided cases are not very

helpful and we must look to the particular facts in the particular case. While that in judgment is exceedingly close and
while the essential facts are not seriously in dispute we are
of the opinion that it was a jury question and that the verdict
should be reinstated. ' '
In the Buck versus City of Danville case the only defective
condition was a block laid up over another block so that there
was a slight obstruction. I think the point of elevation was
, stated to be an inch and a half.
Mr. Kellam : In the Buck case the block was loose and
wobbly.
, The Court: I know the City will take it to the Court of
Appeals if there is any substantial verdict. Let's complete
the record and reserve your argument to set aside the verdict
if such a verdict is brought in. We will take care of it that
way. If the jury finds for the defendant, I suppose that
ends it.
Mr. Kellam: Exception.

page 80

~

(Court and counsel returned to the court room.)

CARROLL J. BOUNDS,
recalled on behalf of the defendant, was examined and testified as follows :
By Mr. Kellam:
Q. You testified tbis·morning, I believe, that you had been
Town Engineer, Supervising Engineer, for slightly over three
years!
A. That is right.
Q. During that period of time lms any report ever been
made to you of anyone falling- at the location on the sidewalk
which has been described here today?
A. None other than Mrs. Starr.
Q. How long has .that sidewalk been in the condition it is
in now, from your information and knQ.wledge?
A. It was there before I came to the Beach.
. Q. And since you.have been there it has been in the same
condition¥
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.A.. That is right.
Mr. Kellam: That is all, thank you.
page 81}

CROSS EXAMINATION.

By Mr. Ashburn:·
Q. You didn't know that there was a defect at that point
until this accident was reported to you, did you T
A. We still don't think it is a defect, sir.
Q. That is a matter of opinion. You recognize the fact that
there is a depression there?
.
·
.
A. Yes.
Q. You didn't know of the existence of the· depression until
this accident was reported to you, did you?
A. I have to answer that this way, that we inspect all the
sidewalks.
Q. In what manner¥
A. Actually going over them.
Q. Who does thaU
A. Well, in the case, I think, of Atlantic Avenue, up until
this season it has been done both by the State Highway Department as well· as the Town Engineer.
Q. The .State Highway Department has no interest in the
sidewalks, but only the street surface for the passage of
vehicles, does it Y
A-. In that particular case they bad. They inspected it with
me prior to this accident to see where new sidewalks were to
go in and where old ones would be replaced.
page 82 }- Q. You were looking to see where it was advisable to put down new pavement?
A. We were looking to see where it would be advisable to
put down new payment and ~lso for broken up pavement.
Q. As a matter of fact, going north, when you get to this
place here, that part on which I have my pencil, the western
one, it is a matter of an inch higher than the block which is
immediately south of it, isn't it?
A. I don't think you will ,find that true, sir.
Q. How much higher do you think it is?
A. This part here that you have just pointed out as an inch
higher, I think you will find a depression there, and I think
you will find it is higher than that block.
.
Q. Do you think the block south of this one is lower?·
A. That is the north block. The south one is going to be
·
higher.
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· Q. What yon are saying, if I understand you correctly, is:
that you think the block east, which would be the block to the
south, is higher than the next 'block which would be the block
to the north.
· A. That is right, sir.
.
·
.
·
, Q. What do you think is the extent of the elevation or depression in the space between the block to· the cast and the one
we are referring to as the block to the south T
A. I wouldn't say it exceeds an inch.
page 83 ~ Q. You think approximately an inch. If a per.
son's foot dropped down in this depression there
would be an obstruction of perhaps an inch in· the heighth
immediately beyond the depression.
·
.A.· A foot could not get in there ..
By the Court:
.
· Q. How about tt'heelY
A. A heel co1.114 possibly get. in it.
By Mr. Ashburn:
Q. O:r a toe? · · ·
. A. Yes, a toe could probabl"tT ~et in it.
.
Q. You think the elevation and obstruction to tile foot would
be about an inch Y

A.· Yes.

Q. Mr. Bounds, of course, it would be p,erf'ectly possible
to .fill that· depression with some sort of liquid substance of
~oncrete, macadam, 01~ joint mixture, anything 0£ that kind,
would it?.·
.A. Yes.

RE·-DIRECT EXAl\UNATION..
By Mr. Kellam:
Q. Mr. Bounds, the opening~ there which has been described,
what is it!
A. It is the expansion joint between the sidewalk
page 84 ~ which was laid originally by the Town, eni:ramce
.
. sidewalk to the building..
.
By the Court:
Q. What words did you user
A. Expansion joint.
. Q. Then you said something about the sidewaTh: leading to
~he bui1dingt·

,
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R. K. Halstead.
A. It is between the sidewalk and the building laid by the
· Town. The sidewalk was put in when the buildings were constructed, or built at least.
By Mr. Kellam:
.
Q. If you filled that expansion joint what. would be the
effect if a section of the sidewalk expanded?
A. If you filled it with any sort of compound material, when
the joint expands in the summertime it would force t4e material ~p and out of it.

R. K. HALSTEAD,
called as a witness on behalf of the defendant, having been
first duly sworn, was examined and testified as follows =·
By Mr. Kellam:
Q. Tell the jury your name, please.
A. R. K. Halstead.
Q. Where do you live, Mr. Halstead f
A. I live on 23rd Street, Virginia Beach.
Q. Where are you employed Y
A. Town of Virginia Beach, Police Department.
Q. How long have you been employed there Y
A. Since 1942.
Q. To whom are reports made of any accidents or injuries
on sidewalks at Virginia Beach Y
A. They are made to the dispatcher, whoever happens to
be the dispatcher on duty.
Q. ·Who keeps the records of those f
·A. I keep the file records, the record that is typewritten
from the one the dispatcher makes.
Q. How long have you been keeping those records?
A. Since 1946.
Q. Are y~u familiar with the sidewalk at the location where
this accident occurred?
A. Yes, sir.
Q. Tell the court and jury whether or not there has .been
any change in the condition of that sidewalk in the last number of years and state, of your own knowledge, what number
of years, over what period of time, the same condition bas
existed. ·
page 86 r A. I could not testify, Mr. Kellam, to any change
.
that has been made, but we· haven't received any
complaints throug·h our Department of that sidewalk.

:pa&"e 85 }
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R. E. Hedrick, Jr.
Q. Since yQu have been receiving complaints f
A. No, sir.
Q. Has there been any change. in the sidewalk since that·
time?
A. Since this occurrence 1
Q. Yes.
A. No, sir, it has not.
Q. Are you able to state whether or not there has been any.
change in the sidewalk since 1946, the time you took over Y
A. None that I know of, no sir.

Mr. Kellam: You may inquire. .
M:r. Ashburn: Stand down. , No questions.

R. E. HEDRICK, JR.,
called as a witness on behalf of tlie defendant, having been
·
:first duly sworn, was examined and testified as follows:

By Mr. Kellam:
Q. Tell the court and jury your name.

page 87 ~

A. Roy E. Hedrick, Junior:
Q. Where do you live?

A. Rocky Mount, North Carolina.
Q. Have you been employed by the Town of Virginia Beach

at any time in the last twelve months 1
A. Yes, sir, I have been a policeman for the Town of Virginia Beach.
Q. How long., over what period of time?
A. June of 1949 to September, 1949, and June 1 1.950, to
September, 1950.
_
Q. vVhat is your occupation at oth(\r times during the yearf
A. I am a senior at Wake Forest College.
Q. Were you employed by the Town of Virginia Beach in
.August, 1950,
A. Yes, sir.
Q. Did you receive any report of complaint made .by Mrs.
Sheila Starr and Mrs. William Berlin relative to a fall by
Mrs. Naomi Starr!
·
A. Yes, sir.
Q. You didY
J
!' - ;
A. Yes:
f -

I

;

Mr. .Ashburn: Are vou g-oin2' to ask him what it was?
Mr. Kellam: ·Not'"in those words, but something
page 88 } about it.
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R. E .. Hedrick, Jr..

·By Mr. Kellam:
..
Q. Don't answer this until Mr. Ashburn has had an opportunity to object Tell the court whether they came to the
.station on any occasion in August;· that is, Mrs. Sheila Starr
. :and Mrs. William Berlin.
A. Yes, sir..
Q. Did you have any conversation with ~hemt
A. Yes.
Q. Did they make any statements to you as to how: Mrs.
Starr happened to fallr
The Court: Just a minute. "Wbich one 7
Mr. Kellam: I will ask him singly.
Bv Mr. Kellam:
·Q. Did Mrs. Berlin make any statement to you as to how
Mrs. Naomi Starr happened to fall on the sidewalk T
A. Yes, sir.
Q. Tell us what explanation she made of how she fell on
the sidewalk.

Mr. Ashburn: That would be hearsay as to the plaintiff.
If Mr. Kellam takes the position that he seeks to prove a
prior inconsistent statement by one of the witnesses, if he
vouches for its inconsistency, it may be .admissible.
The Court! Yes.
page 89 } Mr. Kellam: It is a prior inconsistent statement
bv Mrs. Berlin.
The Court: Any objection°!
Mr. Ashburn: No, sir.
I

I

I

I

'

1)

Bv Mr. Kellam:
"'Q. What did she say to you!
The Court: She said right much, I will sav that. I don't
know how inconsistent it is.
·
A. Mrs. Berlin came up to the police station about twothirty on August 9 and made the statement that Mrs. Starr
had stumped her toe and in stumping her toe had turned her
1tnlde on Atlantic Avenue· in front of Birteherd 's Dairv on
the preceding day, which would hl,lve been August 8th. ·
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R .. E~ Hed,t:ick,, Jr.
By Mr. Kellam:
Q. Did she make any statement to you as.
ceived any treatment! .

to where

she re-

Mr~ Ashburn: I object to that as collateral, if your Ho.nor
please.
The Court: I am going to sustain you on that.
-Mr. Kellam: vVe save an exception, your Honor ..
By Mr. Kellam:
Q. On that occasion did Mrs. Berlin write out any reporU
A. No, sir0 I done the writing ..

·

page 90 } By the Court :
.
Q-: You did whatf
A. Wrote it. ·
Q. You are a senior at Wake Forest College and you say,
"I done iU"
A. I wrote the statement.
The Court : That is better.

By Mr. Kellam:
Q. On 'that occasion you say Mrs. Sheila Starr als0 was
theref
.
, A. Yes, sir.
Q. What statement did she make f
A. Her statement was identical in factThe Court: That is the daugllter, is that right°!
Mr. Kellam : Yes, sir.
The Court: She is now Mrs. Sacks T
Mr. .Ashburn: That fa correct.
Mr. Kellam: Your Honor has ruled that I can't ask tlmf:,.
and I suppose your ruling about the drug store or treatment
would apply to this witness f
The Court: Yes. I understood no exception was taken.
]\fr. R:eliam: · I noted an exception, vour Honor_
· "
page 91 ~ Tb,e Court: You did?
,
Mr. Kellam: Yes, sir.
·
The Court: Granted.
Mr. Kellam: That is all.
Mr. Ashburn: Come down.

.

·-·

,__

..
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Mr. Kellam: We rest.
l\fr. Ashburn: We have no rebuttal testimony.
The Court: Except for the matter of a view, do you rest?
Mr. Kellam: Yes, sir. ·we still wish for them to have .a
view of it.
The Court: Mr. Clerk, will you swear the bailiff in to ac~
company them, or do you work it that way down heref
· Mr. Ashburn : Yes, sir.
The Court: "\Vill you tell them to return as quickly as con~
venientf
(The jury was thereupon taken to vie'Y the scene of the
accident and subsequently returned to the courtroom.)
The Court: It is stipulated as a part of the record that Judge Edward L. Oast was designated by
the Supreme Court of Appeals of Virginia to sit as presiding
judge .of the Circuit. Court of Princess Anne County for the
trial of this case.
·
page 92 }

. pa.ge 93 } OBJECTIONS ..AND EXCEPTIONS TO
INSTRUCTIONS.

IN-

Mr. Kellam: The defendant objects and excepts to the
action of the cou'rt in granting Instruction P-1, and to the
granting of any other instructions in this case on behalf of
the plaintiff, on the gT01md that there is not sufficient evi~
denoe upon which the court could submit the matter to the
jury, and the court should strike the evidence of the plaintiff.
The plaintiff's own evidence shows that she was guilty of
primary negligence and/or contributory negligence as a matter of law. There is no evidence offered on behalf, of the
plaintiff or presented at ·the trial of this case upon which the
jury could find for the plaintiff. There is no evidence of any
negligence on the part of the Town of Virg'inia Beach in the
care and maintenance of its streets. If there was any negligence, it was open and obvious to the plaintiff, and the fall as·
described by her disc]osef:\ no negligence on· the part of the
Town.
Instruction P-1 tells the jury that the plaintiff was in the
exercise of reasonable care for her own safetv.
page 94 } The defendant objects and excepts to the actio,n
of the court in granting Instruction P-2 upon the
,grounds heretofore. stated and be()ause t11ere is no causal connection between the injury to the plaintiff and any a~tion on
the part of the Town., and upon the further g-rounds that the

,

,.)
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,court permits the jury to take into consideration the temporary or permanent character of the injury and the evidence
establishes that there will be no permanency.
The defendant objects and excepts to the action of the court
in amending Instruction 1-AD offered by the Town in that it
permits the jury to say whether or not it is the duty of the
Town to keep its streets perfectly level and evenly surfaced.
':Phe instruction as offered correctly states the law applicable
to the case -and the amendment permits the jury to disroga1~d
the law and determine whether or not the jury believes it is
bound by the provisions of law or whether or not they can
fix liability beyond the provisions of law.
The instruction either should have been refused as offered
or granted without any amendment.
.The defendant objects and excepts to the actioll' of the court
in refusing defendant's Instruction 7-D upon the
pag·e 95 ~ grounds that it correctly states the law applicable
to the case and tells the jury that the plaintiff was
required to exercise ordinary care and if she, by the exercise
of ordinary care, could have seen the condition of the side- ·
walk and failed to do so, she was guilty of negligence and
should not be entitled to recover. If the condition of the sidewalk was open and .obvious to her and her fall was the result
of what was open and obvious to her and she failed to exercise ordinary care to see such condition, then she could not
recover in this case. If there was such condition in the sidewalk of which the plaintiff complains and which caused her
to fall, which she could have seen by the exercise of ordinary
care and she failed to exercise that deg-ree of care, then she
was guilty of negligence.
~rhe defendant objects and excepts to the action of the court
in refusing to grant Instruction H-D on the grounds that it
correctly states the law applicable to the case and is f01inded
upon the evidence.
The burden is upon the plaintiff to show by a preponderance of the evidence that tl1ere was some condition other than
her own failure to use ordinary care which prepage 96 ~ vented her seeing the condition of the sidewalk of
which she complains: or showing some condition
which excused l1er failnre to obRerve, and, if, by the exercise
of ordinary care the plaintiff could see the condition of which
she complains and failed so to do, then she was guilty. of negligence and the jury should have been so instructed.
pag·e 97 }

The Court~ l\fadam juror, and gentlemen of the
jury, these are the instructions or the court upon
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which you will apply your findings on the case. It is the
province and duty of the jury to make certain :findings on
the evidence presented to you, and in case of a conflict in the
,evidence to ascertain to your satisfaction which is correct,
.and apply these instructions of the court to the facts of the
case and thereby arrive at your verdict.
The Lady Juror: Can I ask a question about my observation Y
The Court: May I interpose this statement, that any of
your thoughts about the case should be reserved for the jury
room. I notice it is the first time you have served.
·
The Juror: "\Vell, I would' have to know about this question before I could make a decision.
The Court: Docs it deal with the evidence in the caseY
The Juror: To the location.
The Court: Suppose you ask the question and before anybody answers it we will see if there 1s an objection. Is that
ag·reeable Y
Mr. Ashburn: Yes, sir.
page 98 } The Juror: From my :findings and the pictures,
I contend both pictures are of different locations.
·They don't show the same· position in the street. One is in
front of Birtcherd 'R door coming out, and the other picture
is on the corner. To me there was about a fifteen foot space
between each of those pictures.
A Male Juror: Whnt she means-we have discussed it, and
what sbe means is that what one picture shows is not the same
·spot the other one shows.
The Lady Juror: -About fifteen feet difference.
The Court : I woilcl.er if counsel can get their heads together and straighten it out Y
Mr. Ashburn: Unfortunately, in looking at the pictures, I
find that the view in each of them· is not the same. This one
lS looking north, and tlmt is Exhibit P-2. Exhibit P-3 is looking in a southwesterly direction, and D-1 is looking in a southwardly direction.
The Court: Is tllis it here (indicating) Y
Mr. Ashburn: Yes, sir.
The Court: Is it np:reed it is the same craC'kY
1\fr. Asl1bum: It is supposed to rep1·esent the
·
page 99 } same depression.
The Court: Would it be fair for me to state
the three pictures purport to show the same area of the sidewalk from different directions?
The Lady ,Juror: It could not possibly be the same are·a.
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The· Court: This is rather unusual. Here is Birtcherd's
( indicatmg).
Mr. Smith: I think it is the way that picture is taken ..
Mr. Ashburn.~ I think the difference may be that this picture, as was testified by the witness, \\;as taken with the
camera right down close up to the hole. That may account
for the difference. The witness said the camera was down on
the sidewalk. ·
The Coµ.rt : May I make a suggestion 1
Mr. Ashburn : Yes, sir.
·
·
.
, The Court: They have viewed this place. \Vhy not with-.
draw these exhibits Y
Mr. Ashburn: There is no objection to withdrawing the
pictures since the jury has ~een the place, and I don't know
whether they have anything to add to or take from iL
'
A Gentleman Juror: In front of Birteherd 's ~
page 100 ~ is one condition and down a little bit farther is.
another condition ..
The Lady Juror: Did it happen in front of Birtcherd's
store door or fi{teen feet down the street, nearer th& sidewalk
or nearer the intersection! '
Mr. Ashburn: Near the curb line, I suppose you meun?
, The Lady Juror~ Yes. Did it happen down ·here or here
(indicating} ! ·
, The Court : I think that · evidence- is ·in dispute. Would
there be any objection to having the plaintiff resume the stand
for a few questions as fo the. exact location f
Mr. Ashburn: None from me. ·
Mr. Kellam: I dou 't want to object to that except there
is some evidence in. the record that it happened at one place,
and there is evidence that happened immediately in front of'
Birtcherd's store. The Police Department testified that is:
where they told them it occurred, and Mr. Bounds also. .
· ].\fr. Ashburn: But none of them saw it.
The Court~ That won!d onlv be admissible to
page 101 ~ sI10w n prior incomdstent statement.
Mr. Kellam~ Mr. Bounds testified, I think," on
examination by Mr. Ashburn as to where it occurred. I neve1~
~"ked him anything about it. I think it is in the record. I
.think it is a matt~r for the jury to .determine at which place
it occurred.
.
·
Mr. Ashburn: I offer to recall the plaintiff to let her state
as nearly as she can the exact spot at which it happened.
Mr. Smith: The witness has alreadv indicated that on the
picture.
·
..
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The case was argued by coun~el.

At three twenty-five P. l\L the jury retired to consider its
verdict, and at three forty-five P. M. returned with the following:
"We, the jury, find for .the plaintiff, and fix the damages
at the sum of $1,200.00. J. Lawrence Lyle, Foreman."
!

·1

Mr. Kellam: We would like to make a motion for the co~rt·
to set aside the verdict as contrary to the law and the evidence, and enter judgment for the defendant, or, as an alternative, grant us a new trial.
The Court: In view of the fact that I am a visiting judge,
and in view of the fact that the verdict is not excessive, !'will
dispose of it today. Motion overruled.
Mr. Kellam: Exception.
The Court: Do you want a stav of execution Y
Mr. Kellam: Yes, sir, for sixty days.
Mr. Ashburn: That is agreeable.
The Court: All right, a sixty day stay of execution.

page 103
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JUDGE'S CERTIFICATE.

I, Edward L. Oast., Judge of the Circuit Court of Norfolk
County, State of Virginia, ,Judge Desig·nate. who presided
over the case of Naomi Trustin Starr versus Town of Virginia
Beach, a Municipal Corporation, in said Cirruit Court of
Princess Anne County, Virginia, on Tuesday, April 17, 1951,
do hereby certify that the foregoing· is a true and c_orrect
transcript of the trial of said cause, including all of the evidence adduced, all of the .exhibits offered in evidence, all of
the instructions to the jury as granted and all of the instructions as refused, together with tl1e objections to said ·instructions and the grounds thereof, as well as all of the objections
to the evidence or any pnrt. ther()of offered, admitted.; rejected
or stricken out, together with all motions and objections of
the parties, all rulings of the Court thereon and all exceptions of the parti0s thereto, together with all other incidents
at the trial of the said cnnse.
As to the original exhibits introdnced in the evidence as
shown by the foregoing report, to-wit: Plaintiff's Exhibits
1 to 3, inclusive, nnd Defendant's Exhibit 1, which have been
initialed by me for the purpose of identification: it is agreed
between the attorneys for the plaintiff and the attorneys for
the defendant that they shall be transmitted to the Supreme
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Court of Appeals of Virginia as a part of the record in this
case in li.eu of certifying to the said Court copies
, pag·e 104} of said exhibits.
.
I further certify that this certificate has been
tendered to and signed by me ~ithin the time prescribed by
the- Code ·of Virginia for tendering and signing bills of ex~ption and certificates of record, and that reasonable notice iu
writing has been given to the attorneys for the plaintiff of
the time and place at which said certificate has been tendered.
.Given under my hand this 12th day of June, 1951.

EDWARD L. OAST,
Judge
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A Copy-Teste :
M. B. WATTS, C. C.
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